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Being a pioneer is very challenging, exciting and responsible. Two years ago the
department of foreign languages of the law faculty of the Peoples' Friendship University
of Russia launched an innovative master's programme “Legal Translation and Inter-
preting” as a pilot academic course in Russia. It attracted candidates with different
educational backgrounds (foreign students among them) who have been most moti-
vated and enthusiastic in their studies. Both instructors and students have been doing
their best to reach the targeted results, to give and gain knowledge, to master neces-
sary competences and to acquire practical skills in various aspects of legal English.
Who could then think that I, an associate professor of the department, would in two
years’ time write an article to the scientific journal with my graduate, a successful
lawyer working in one of the Western companies, on linguistics? We both have made
great progress in learning and are now on our way to finish the course. The focus of
our efforts is the master's dissertation paper devoted to translation of commercial
agreements. That is the sphere of my graduate's professional interests so the issue of
practical implication of the research is really vital.

For those two years we have studied various legal discourse issues and methods
of translating legal texts, strict translator's ethics and specifics of court interpreting.
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But there is still a lot to investigate because as you know the process of education is
limited only by a life time and the first experience in tackling the topic of the research
have revealed lots of challenges.

As a matter of fact translation practice unveils numerous non-correspondences in
the English-Russian pair of languages which is not a surprise as they belong to differ-
ent language groups (Germanic and Slavonic). These dissimilarities are evident on all
the levels be it word, grammar, style or syntax. Another important factor is that Russia
and English-speaking countries are governed by different legal systems (civil-law and
common-law respectively). Thus the content of legal texts entails legal norms and legal
provisions, which are difficult to follow, not to mention creating legal effects identical
to those prescribed by the norms relevant in the targeted language. Moreover the doc-
ument rendered into the foreign language is to be clear and understandable to the tar-
geted reader so that “the need to strike a delicate balance between fidelity to the
source text and compliance with target-language conventions of the genre” should be
respected [15]. This means that translators have to be equally knowledgeable in legal and
language matters to do accurate translation of legal texts drafted in different traditions.

The focus of this article is some of the difficulties translators can encounter dealing
with commercial contracts within English-Russian pair of languages.

Lexical challenges are associated with Latinisms and archaic diction, translation
of purely technical terms, pronominal adverbs, excessive redundancy, formal words
and phrases, and so on (Ingels, Alcaraz & Huges, Haigh, Popov and others). Let us look
at some of them.

Hereof/thereof/everywhereof

The old-fashioned legal formulae comprise words hereof/thereof, herein/therein,
hereafter, hereunder and related adverbs. These formal wordings are recognized as
legalese and often traced to U.S. legal English. Borrowings from Germanic languages
pronominal adverbs still strike as alien in the system of the English language. This im-
pression is supported by the fact that many dictionaries do not mention them. However
the meaning is not difficult to understand. Typically, the here-part refers to the document
in which it is written, whereas the there-part addresses the reader to other related docu-
ments. Most of Russian translators widely use these words for obvious reasons, i.e. to
avoid the repetition of names of things in the document and very often, the document
itself (compare: oanee umenyemuvii [lpooasey — hereinafter referred to as the Seller).
The example of absurd overuse of this kind of adverbs may serve as a good reason for
revising the accepted practice in drafting and translating legal texts (compare: NOW,
THEREFORE, in consideration of the mutual agreements and mutual covenants con-
tained herein, and intending to be legally bound, the parties hereto hereby agree as
follows).

It should be noted that in most cases the use of such words is strictly unnecessary
as their function can be performed by prepositions, ex., the parties hereto — the parties
to this contract, the provisions contained hereinafter — the provisions contained to later
on in this contract. “Here-, there- and where-words persist in modern legal usage largely
as a consequence of legal tradition rather than usefulness” [10. P. 49].
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Doublets/triplets/word strings

The study of doublets and triplets, synonyms and quasi-synonyms, binomials
and word strings in legal discourse is no doubt the pet topic in the research of many
experts in legal translation (Alcaraz & Hughes, Haigh, Ingels and others). We cannot
ignore it either as this category of distinguishing legal features is abundant in every
legal text irrespective of the genre. However in this work we will not dig into the lin-
guistic depth of these phenomena but rather look at them from the translator's pers-
pective.

Practice of doubling or even tripling words which are near synonyms originates
from Latin to French when certain words were pairing an English word (or a more
archaic Anglo-Saxon word) to ensure understanding. Most frequent examples are: by
and between, for and on behalf of, make and enter into, null and void, fit and proper,
have and hold, terms and conditions. Very often a doublet is taken as a single term as
both words mean about the same thing (ex., have and hold), situation which can be
described as “a distinction without a difference” [2. P. 10]. In other cases the string of
words describes the legal concept by highlighting separate specific features thus con-
tributing to the completeness in meaning (ex., terms and conditions, sole and exclusive).
The tactics of a translator most often depend on whether they can find similar combi-
nations ready to hand in their own languages or they will have to decide whether, on
the whole, the English expression implies a genuine distinction. Thus the doublet alter
and change is a candidate for simplification to the equivalent of alter whereas final
and conclusive can tolerate literal rendering [ibid].

The same refers to triplets (ex., dispute, controversy or claim; full, true and correct;
convey, transfer and set over; right, title and interest,; cancel, annul and set aside, etc.)
and longer strings of words (ex., The Company’s objects (the Objects) are: (a) to en-
able, assist, promote and promulgate wider participation in the creation, dissemina-
tion and expansion of information and educational resources covering the world’s
knowledge and languages to all persons, everywhere,). In making a decision which of
the tactics is the best a translator should bear in mind that in law each word may carry
different meaning and therefore certain legal consequence. Lawyers in common law
countries are trained to go to great length to draw up agreements that attempt to cover
every possible situation, event, matter or contingency that may or may not arise [16].
Therefore a translator should choose from the considerable variety of possible solutions
the one that would best suit the targeted reader both in legal and language matters.

He/she/they/their/it

According to the general approach and established tradition Russian legal formula
of the third person singular is masculine /e irrespective of whether the function of the
mentioned position is performed by a male or a female (ex. Iupexrop, [Iponaser, etc.).
Political correctness of English-speaking legal drafters does not allow following this sim-
ple rule, thus translation from Russian should take this into consideration. Compare:

B. Jlupexmop ne npucymcmeyem Ha 3ace0anusx, Ha KOMopwvlx 00CyHcOaom:

B. The Director is absent from the part of any meeting at which there is discussion of:

€20 mpyooycCmpoucmeo uiu 803HAPANCOeHUe, UL 000U Opyeoll NYHKM 3aKII0-
YEeHHO20 ¢ HUM 002080pa; UlU

his or her employment or remuneration, or any matter concerning the contract, or
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The current tendency to avoid excessive numeration of possible situations (he/she,
his/her) is to use the plural form they/their. This is a good workaround especially with
the Oxford English Dictionary's sanction to use the form their to refer to a person
'whose sex is not specified' [9. P. 68]. In this way we can avoid using gender inclusive
or sexist language. We should bear in mind however that the possessive pronouns
should agree with the noun in number (they — their, but not client and their rights).

On the other hand a translator should be aware that the parties to the agreement
(Buyer and Seller, Lessor and Lessee, etc.) are addressed as if in the texts of legal in-
struments and with the reflexive pronoun itself if necessary, ex., The Principal agrees
not to appoint any other agent in the territory, and not to seek nor enter into sales itself
within the Territory during the period of the Agreement.

Schedules/addendum/appendices/supplement to an agreement/annex

Contract law typically holds that a written agreement represents the entire agree-
ment with all the details and information. This may include, for example, any terms or
conditions that might have been agreed on prior to the written agreement or a very
detailed price list for various kinds of goods to be sold. Instead of cluttering up the
main body of the document with information of this kind it is put in an addendum or
schedule. This section of the agreement is incorporated as its integral part and forms
the part of the substantive agreement between the contracting parties [12].

In contrast appendices most often contain referenced documents to the agreement
and do not necessarily form part of the substantive agreement. This is the section where
drawings of the machinery or specifications for the goods can be placed for illustrative
purposes [10. P. 94].

However the above difference in the sense of these terms (appendices, addendum)
does not seem to be absolute as the dictionaries define them as “a section giving extra
information at the end of a document/a section giving extra information that is added
to the document” whereas the term schedules is described as “a written list of things,
for example prices, rates or conditions”’(Oxford Advanced Learner’s Dictionary).
Among other technical words we came across in the legal discourse are the terms annex
(or annexe), which is defined in Collins English Dictionary as "something added, esp.
a supplement to a document” and supplement (‘an extra separate section' — Collins
English Dictionary) which may be recognised as a generic term.

This semantic confusion causes difficulties in translating extended agreements
with additional information as an essential supplement to the instrument into English.
We hope that these comments will give some guidance as to how represent certain legal
content in English.

Grammatical challenges comprise nominalisations, unfamiliar pronouns/pro-
forms, modal and phrasal verbs, abundant passive forms, and/or and many others. This
work studies only few of them.

Pro-forms

The use of pro-forms belonging to different parts of speech (for example, the
same, the said, the aforementioned, the foregoing, etc.) is one of the hallmarks of lega-
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lese. They are frequently used to refer to different parts of the document thus suggest-
ing economical way of laying down the text. However they are defined as archaic and
adding nothing to the normal equivalents the, this/these or that/those (compare: All
disputes arising out of or in connection with this Agreement shall be finally settled under
the Rules of Arbitration of the International Chamber of Commerce by one or more ar-
bitrators appointed in accordance with the said Rules.) The idea will be more clear if we
use the determiner these/those instead of the pro-form the said. This effect is reached
because determiners refer directly to an antecedent.

Similarly, the miscellaneous clause given below would only benefit in clarity if
rearranged so that to avoid using the pro-form the same. Compare: Validity. If any aspect
of this Agreement shall be found invalid, the same shall not affect the validity of the
remaining Joint Venture Agreement./ 3akonnocmo nonoxcenuii. B ciyuae, eciu 00HO
u3 nonodxcenuti Hacmosujeeo /Jocogopa 6yoem npusHaHo He UMEIOWUM T0PUOUYECKOU
Cubl, ocmanvhvle noaodceHus: [{o2oeopa 0 coMecmnom npeonpusmuy COXpaHsiom
ropuouyeckyio cuny. Suggested back translation: If any aspect of this Agreement shall
be found invalid, the remaining Joint Venture Agreement shall be deemed valid.

Among other options to avoid this category of terms in drafting (and translation)
Bryan Gamer [9] suggests applying so called echo links and explicit connectives tech-
niques. Echo links are words or phrases that echo a preceding condition, qualification
or concept. An echo link between two provisions of an agreement builds a strong
connection and is therefore very effective to avoid ambiguity. An echo link often ap-
pears together with the determiner such (ex., such Rules...). As a matter of style it is
also worth considering the use of the definite article or adverbs this/these, that/those.

Still another option is the employment of explicit connectives. Under explicit con-
nectives Gamer understands words intrinsically making a transition, such as further,
also, therefore [9. P. 67—71]. No doubt those explicit connectives considerably contri-
bute to clarity of an agreement because the coherence of provisions increases. Employing
them a translator can build cohesion within the legal text to different effects (adding
a point — further, summarising — that is, introducing a result — therefore, contrast-
ing — conversely, alternatively, adversely, sequencing — firstly ... secondly ... final-
ly, etc.).

And/or

The formulation_and/or is frequently used in the drafting of legal documents, but
can in certain situations lead to ambiguity. The reason for this is that the use of and
and or together is often confusing. This is the situation when the drafter imposes on
the reader the necessity to do the thinking which he failed to do. Moreover it gives
each party the possibility to pick either and or or as the most favourable interpretation
which undermines the principle of accuracy of the technical text. Given this the /CC
International Standby Practices [14] contain provisions on the “use of this redundant
or otherwise undesirable term” which are as follows: 4 standby should not use the term
‘and/or' (if it does it means either or both); unless the context otherwise requires “A or
B means “A or B or both”, “either A or B” means “A or B”, but not both, and “A and
B means “both A and B”. Typically, it is sufficient to write or, because it captures
or both as well.
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Passive forms

It is estimated that approximately one quarter of all verbal constructions in pre-
scriptive legal English take the passive form [18]. This holds true for the grammar of
the agreements, ex., If the bill is paid within ____ (number of) days, then there will be
a ____ %discount off the total amount due; Prices may be changed by Seller to Seller’s
prices charged to other customers on the date of delivery. The common effect of the
passive form is to “suppress the identity of the agent responsible for the performance
of the act” [2]. It is particularly relevant when the import of the statement is universal
(ex., no submissions will be accepted after the date stated) or when the implied subject
is too obvious to need stating [2. P. 20] (ex., If any invoice is not paid when due, interest
will be added to and payable on all overdue amounts at 2 percent per year, or the maxi-
mum percentage allowed under applicable laws, whichever is less).

When translating into the target language it is important to preserve the equivalent
effect of the message thus emphasizing the activities, rules or requirements rather
than the agent (Compare: Hacmoswuii 002060p cocmagner u 001xceH UHmepnpemupo-
8aMbCA 8 COOMBEMCMBUU C OeticmBYIouuM 3akonodamenvcmeom Poccutickoti @ede-
payuu. / This agreement shall be governed by and construed in accordance with the
current legislation of the Russian Federation), however it is not imperative that the
passive structure is employed in the target language (ex., The Joint Venture shall be
dissolved upon the completion of any of the following events: (a) Bankruptcy, (b) The sale
of the Joint Venture, (c) By mutual agreement of the parties. / Coemecmnoe npeonpusimue
npekpawjaenm ceoio 0esimeIbHOCMb NO 3a8epuieHUl 1100020 U3 HUMCENEPEeUUCTIeHHbIX
coovimuii (a) bankpomemeo, (6) Ilpodasica coemecmruoeo npeonpuamus, (8) Bzaumnoe
coenacue cmopon).

Shall or will?

The general approach to expressing modality in legal documents distinguishes
between modal verbs will and shall. It suggests that shall should be used for party ob-
ligations but the contract policy rules should be signalled by will (implying that both
verbs may actually co-exist within one contract) [11]. In other words you may find
both of these forms in the rights and obligations section of the agreement which is the
essence of the deal the parties enter into. In this part the seller will promise to sell and
deliver goods of a certain specification and quality and the buyer will promise to pay
for them. It may also contain clauses describing what happens if the seller fails to de-
liver or the buyer fails to pay.

Analyzing the use of modal verb shall Ken Adams describes different types of
contract language:

(a) provisions imposing an obligation on a party (ex., The Buyer in accordance
with its shipping instructions shall pay reasonable shipping costs).

(b) provisions signalling an obligation on a third party (ex., The parties agree that
Party C shall first deliver the raw materials).

(c) provisions addressing, as a matter of policy (not necessarily requiring any ac-
tion), a consequence upon the occurrence of a specified event (ex., The items as listed
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above shall comply with the Seller's quote to the Buyer that is dated _/ / _ and is
hereby incorporated into this Sales Agreement by this reference), where shall would
more appropriately be replaced by will [1].

It should be noted that modality of shall/will is not always highlighted in translations
into Russian. The present tense of the verb is enough to describe obligations, rights
and duties of the contracting parties as well as the general policy expressed in an
agreement. Compare: Seller will generally follow Buyer’s shipping instructions, but may
make reasonable changes thereto without liability and at Buyer’s cost. On Buyer’s
request, Seller shall obtain and send to Buyer documents necessary to enable Buyer
to obtain insurance. / [Ipooasey ciedyem uncmpyxyuam Ilokynamens no docmaske mo-
sapa. Ilo npocvbe [lokynamens [Ipoodasey npedocmasnsem [lokynamento 0OKymenmel,
Heobxooumvle 0Jisl OQOPMAEHUS CIMPAXOB020 NOTUCA.

Syntactical challenges are associated with complexity of syntax, conditional
and hypothetical formulations, different types of negation mixed with other kinds of
logical links within the text, repetition and abundant descriptive phrases, etc. Some of
these phenomena have been looked at in another article by the authors (see: Agree-
ment Text Contrastive Analysis: English vs Russian). In this work we focus only on
conditionals as one of the logical tools in legal discourse.

Conditionals and hypothetical formulations

Legal texts such as agreement must provide for various procedural rules, many
possible situations, exceptions and scenarios. As a result the language of this legal
instrument is unusually rich in conditional clauses. The syntactic signals of condition
and hypothesis fall into positive (when, if, whenever, where, wherever, in the event of,
so long as, should, provided that and others) and negative (should ... not, unless, except
as/if, but for, failing and so on). Compare: Whenever Seller’s supply of the Goods,
materials or means of production is insufficient to meet the estimated delivery sche-
dule or in the event of any occurrence mentioned above in Subsections A and B, Seller,
in its sole discretion, may allocate its supply to its own use or other customers. / Neither
party shall be liable to the other for any death or injury unless it is caused by the negli-
gence of that party or its agents, nor shall it be liable to the other for any other loss
or damage whatsoever unless it is caused by its wilful default or that of its agents.

Practice-oriented authors call for vigilance to ensure that translator deals ade-
quately with complex conditions (Asensio, Alcaraz & Hughes, Haigh). They may involve
a mix of positive and negative possibilities or double or more hypotheses, which may
lead to difficulties in comprehension and accurate wording a scenario in the targeted
language. The following clause is a good example of these kinds of challenges: Where
either party fails to perform their side of the bargain, then, subject to clause 15 above,
if notice of non-performance is given in writing by the injured party within seven days,
or, in the event that communication is impossible until the ship reaches a port of call,
as soon thereafter as it practically possible, the injured party shall be entitled to treat
the contract as discharged except as otherwise provided in this contract [2. P. 20].
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Conclusion

Standing at crossroads of legal theory, language theory and translation theory le-
gal translation is challenged to apply the rules of those without losing the sight of the
addressee. The mission of translator is to interpret culturally determined texts with
technical accuracy and clarity within the legal and language conventions familiar to the
targeted reader. The numerous practice-oriented works by leading translation scholars
argue that conservative legal language of official documents should be simplified into
understandable for a layman texts avoiding legal jargon. The temptation is really high
however close study of legal texts speaks about great resistance of conservative legalese
to these innovations. Indeed, formulae that have been tested before courts for centuries
and were designed to avoid ambiguity cannot be easily replaced by modern language
patterns without the risk of “unsuspected deficiencies” [4. P. 194]. However as a general
guidance in interpreting commercial agreements from Russian into English we would
advise neither to resort to legalese extremes nor to simplify the content by using common
vocabulary and 'lighter syntax' but to find the right stylistic balance between the legal
character of the text and language means that “transmit the message in a form which
cannot miscarry or be lost to view” [15. P. 288].
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TPYAHOCTU NEPEBOAA
KOMMEPYECKUX AOroBoPOB

B.B. Ctrenanosa, JI.A. Kucenénsa

Kadenpa MHOCTpaHHBIX S3BIKOB IOPHIMIECKOTO (haKyipTeTa
Poccuiickuil yHuBepcuTeT OpyxObl HAPOIOB
yar. Muknyxo-Maxnas, 6, Mockea, Poccus, 117198

B crathe u3ydaercs BOpoc HECOOTBETCTBUS CTHIICTHICCKOH OpraHN3aiy TeKCTa JOrOBOpa Kak
OJTHOTO W3 >KaHPOB FOPHAMIECKOTO JICKypca B aHIIMIICKOM U PYCCKOM s3bIKaX. CpaBHUTEIILHEIN aHAIN3
HEKOTOPBIX CTHINCTHYECKNX OCOOCHHOCTEH (JIEKCHYECKHX, TPAMMAaTHUECKHX U CHHTAKCHYECKHX), a TAkKe
PEKOMEH/IALINH TI0 TIEPEBOLY, TIPEIOKEHHBIC B HACTOSIIEH CTAaThe, HAlpaBIeHB! Ha 00JIee TOUHOE TIOHUMa-
HHE ¥ HHTEPIPETANIO IOPUIMIECKOT0 JOKyMEeHTa JaHHOTO (opmarTa.

KimioueBble cj10Ba: KOMMEPUECKUH TOTOBOP, MECTOMMEHHBIE HAPEUHsl, apHBIE M TPOIHbBIC TEPMUHBI,
LIETIOUKH CJIOB ¢ ONHM3KAM 3HAa4CHHEM, MECTOMMEHHBIE (DOPMBI, TIPIIIOKEHHUE/IOTIOIHEHHE K JIOTOBOPY, MO-
nanbHbIe rarois! shall/will, yemoBHBIe U TUToTeTHYECKHE (GOPMYITBL.



