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The emergence of regional human rights systems depicts one of the greatest achieve-
ments in the internationalization of human rights. The foundation of the charter paved the way
for the birth of the court thereafter. The African Court is established by virtue of the 1998 proto-
col to the Charter and the court is built upon an arsenal of protective and remedial techniques.
The establishment of the court has reset the stage and created a new platform for the protection
of human rights in Africa. The cardinal objective of the paper is to investigate the role of Afri-
can Court on human and Peoples’ rights protection in Libya Crises taking the case of Saif Al
Islam Gaddafi. The paper has utilized qualitative methodology. The government of Libya re-
sponded with brutal force against civilian protesters in contravention of international human
rights and humanitarian law. The security force of the government of Libya killed many protest-
ers as well. This situation intensified human rights violations and enforced many of the peoples
to displace. The court issued an important ruling in March 2011, ordering provisional measures
against Libya in the armed conflict in its territory. Libya government denied the claims of hu-
man rights violations in its territory and showed its willingness to subject itself to criminal in-
vestigations by the Court if necessary. The issue of the fund, independence, commitment and
competence of judges to interpret mandate and jurisdiction, the willingness of the states to sup-
port and to abide by court decisions, and powers of the concerned body to enforce court deci-
sions hampered the court from being effective. Generally, African States act in good faith with
respect to the decisions of the African Human Rights Court, the court becomes more import.

Keywords: Human rights, African court, the protocol, Libyan crises, human rights
violations

Introduction

The emergence of regional human rights systems depicts one of the greatest
achievements in the internationalization of human rights [1]. The journey towards
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an effective human rights system in Africa has been long and arduous [2; 3]. The
African Charter on Human and Peoples' Rights was adopted in 1981 and entered
into force on 21 October 1986 [4; 2]. The adoption of the African Charter on Hu-
man and Peoples’ Rights marked a watershed in Africa’s history [2]. It was be-
lieved that provisional measures by regional human rights courts assisted to pro-
vide remedies for individual applicants in particular and protect large-scale or
gross violations rights of peoples in general [1].

Following the entry into force of the Charter, significant progress had regis-
tered in the human rights landscape of Africa [5]. Since the establishment of the
African Charter on Human and Peoples’ Rights, norms and institutions for the
protection and promotion of human rights grown-up steadily. Among these devel-
opments, the establishment of an African Court on Human and Peoples’ Rights
stands out in particular [5]. The African Court on Human and Peoples' Rights
(hereinafter- the court) was established by 1998 protocol to the Africa Charter on
Human and Peoples Rights (hereinafter-the protocol) and entered in to force since
2004 [6; 7; 4; 8]. Since then, the court is in operation and performed different
tasks on the issues of human rights.

The purpose of this piece of paper is thus to examine the role of the court in
the promotion and protection of human rights with particular reference to the 2011
Libyan Crises and the case of Saif Al Islam. The paper provides something about
African Court on Human and Peoples Rights, the role of this court on Libya pro-
test and Saif Al Islam's case and assessments of the overall functions of the court
respectively. The Libyan crises and Saif Al Islam’s cases is intentionally chosen
to demonstrate how the institution is loose and remains ineffective on the issues of
African human rights politics.

African court on human and peoples rights

The African Court on Human and Peoples Rights was established by the
1998 protocol to the Africa Charter on Human and Peoples Rights [8; 9; 3]. The
Court was established to complement and reinforce the protective mandate of the
Africa Commission on Human and Peoples Rights by issuing binding decisions
and ordering specific remedies [6; 3; 10. Art. 2]. The Court became operational in
2006 after its first judges were sworn in and its permanent seat is in Arusha, Tan-
zania [6; 7; 4]. The Court was ready to receive cases after it finalized its rules of
procedure with the African Commission [7].

The Court was composed of eleven judges elected based on "individual ca-
pacity from among jurists of high moral character and of recognized practical, ju-
dicial or academic competence and experience in the field of Human and Peoples’
Rights” [8; 10. Art. 11]. Pursuant to the protocol, judges must be nationals of
members of the OAU (now AU). The protocol also provided immunity and full
independence to the judges. The jurisdiction of the Court extends from the deter-
mination of disputes related to the interpretation and application of the Charter,
the Protocol and other instruments ratified by state parties, to provide an advisory
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opinion to the OAU or any African organization recognized by the OAU on legal
matters [6; 4;10 Art.15]. Like the other regional human rights courts, the African
Court bestowed with both contentious and advisory jurisdiction.

Under Article 5(1) of the Protocol, only the Commission, States Parties and
African Intergovernmental Organizations have automatic access to the Court [6;
5; 8; 10. Art. 5]. Individuals and NGOs are only able to bring cases in their own
right if the state against which they are complaining has signed a special declara-
tion accepting the competence of the Court to hear cases [5; 8; 9; 10. Art. 5; 11].
The court does not see cases unless that state ratified the protocol. Libya, in this
regard, is the one among the twenty-four States who have ratified the Protocol.

African Human Rights Court Response to Libyan Crises of 2011

By the year 2011, Libya confronted with an uprising. The uprising began on
15 February in Benghazi and quickly spread to the capital city, Tripoli [12]. The
revolt quickly challenged the military forces and rapidly developed into an insur-
gency and then into a civil war. The government of Libya responded with brutal
force against civilian protesters in contravention of international human rights and
humanitarian law [1; 12]. The security force of the government of Libya killed
many protesters as well [12]. This situation intensified human rights violations
and enforced many of the peoples to displace.

On February 24, 2011, "the Egyptian Initiative for Personal Rights, Human
Rights Watch and INTERIGHTS" — submitted a joint request for provisional
measures to the African Human Rights Commission against Libya [7; 1]. On Feb-
ruary 25, 2011, the African Commission made a statement on the human rights
situation, urging the government of Libya to “immediately end the violence™ [7].
Nevertheless, the Libyan government continued violent repression of civilians.
Subsequently, on March 1, 2011, the Commission condemned the actions of the
Libyan Government [7]. Rules of Procedure of the Commission allowed that
commission may refer cases of noncompliance to the African Court for enforce-
ment via legally binding measures where that state ratified the African Court Pro-
tocol [13. Rule 118].

In this regard, Libya has ratified the protocol.

After considering the gravity of the situation, the commission brought the
Libyan case before the court on March 3, 2011 [14; 15. App. 004/2011]. Article
27(2) of the Protocol allows the court to issue provisional measures in “cases of ex-
treme gravity and urgency and when necessary to avoid irreparable harm to per-
sons”’[14; 10.Art. 27(2)]. The Court notified to the Libya government, the AU or-
gans, state parties, and other complainants noting that the matter was of a grave and
urgent. The Court issued an important ruling on March 25, 2011 ordering provi-
sional measures against Libya [1; 15. App. 004/2011]. The Court ordered Libya to
refrain from any action that would result in loss of life or violation of physical in-
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tegrity of persons and to report on the steps it had taken to implement the Order
“within a period of fifteen days from the date of receipt of the Order” [14].

On April 9, 2011, Libya denied the claims of human rights violations in its
territory, and “expressed its willingness to subject itself to criminal investigations
by the Court, if deemed necessary.” [14. Note 10] Libya’s response, therefore,
raises questions on how the African Court should follow up such responses from
states. There are no consequential provisions in relation to non- compliance by
states [6]. It appears that the execution of the court's judgments really depends on
the undertaking and willingness of states to cooperate. In other words, it is up to
the Executive Council and/or the Assembly of the Union to adopt measures in re-
sponse non- compliance.

The Protocol and the Court’s procedures mandate the Executive Council to
monitor the execution of decisions of the court on behalf of the Assembly [8; 10.
Art. 27]. The Executive Council or the Assembly of AU did nothing visible on the
enforcement of the order against Libya. Violations of rights in Libya broadened in
its kind and coverage, and NATO deployed its force for humanitarian purpose and
the ongoing turmoil ended.

1. African Human Rights Court Response to Saif Al Islam’s Case

Saif Al Islam is the second son of late Libyan leader Muammar Gaddafi. He
was the only member of the Gaddafi's family left in Libya after Gaddafi and his
brother Mutassim were killed on October 2011. On November 2011, Saif Al-Islam
was captured and taken to Zintan and kept in detention by the Zintan-militia. Then
after, it was announced that his trial will take place in Zintan, Libya [16].

The African charter allowed both individual and state communications to
the African Human and Peoples' Right commission [2; 17]. With regard to this,
the commission received Saif Al Islam's case in April 2012 from Ms. Mishan
Hosseinioun. The case was that the 'National Transitional Council' (Government
in power in Libya) detained Saif Al Islam in isolation, prohibited from contacting
his family, friends, or lawyer, he has not been brought before the court and even
the place where he was detained was not known [18]. After examining the case of
Saif Al Islam, the commission brought it to the courts in January 31, 2013 [18].
Article 6 and 7 of the African Charter on Human and Peoples’ Rights prohibits
arbitrary arrest or detention, recognized presumption of innocent until proven
guilty, the right to be trial within a reasonable time by an impartial court, the right
to defense and have counsel of his choice [17. Note 15]. Saif Al Islam had lost all
these privileges.

Article 27(2) of the 1998 protocol allowed the court to adopt provisional
measures "in cases of extreme gravity and urgency" [10. Art. 27 (2)]. After rec-
ognizing the admissibility, gravity, and urgency of the case, the Court ordered
the Government of Libya; to preserve the integrity of the person or detainee, re-
frain from taking all measures that would harm his life, allow him access to a
Lawyer, allow family members and friends to visit him, and guarantee his rights
to have a free and fair trial.
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Thought Saif Al-Islam's case was grave and urgent requiring an immediate
response, the commission delayed to refer the case to court for issuing provisional
measures. The commission received the case too early from the individual com-
plainant and exhausted around nine months to bring it to the court for provisional
order. This shows how much the commission was less responsive and less commit-
ted to discharging its mandate and less cooperative with the court in dealing with
human rights protections. As stated earlier, these kinds of dalliance can be over-
come when the individual and NGOs complaints get direct access to the court.

Unfortunately, as the BBC news released on 17 June, in January Saif Al-
Islam appeared in Suntan's court on the accusations of trading information, threat-
ening Libya's national security and announced that the Saif al-Islam will be tried
in August 2013 for charges of forming criminal gangs, inciting rape and illegal
detentions [19]. On August 2013 Saif Ali Islam appeared before Tripoli court via
video link from Zintan on charges of Corruption and war crimes and his trial was
adjourned to May 25.

On 14 November 2013, the UN Working Group on Arbitrary Detention
found that Saif Al-Islam detention in Zintan was arbitrary, and requested that the
Libyan government takes steps to discontinue both the domestic proceedings
against Saif Al Islam and his detention under those proceedings. The African
Court of Human and Peoples’ Rights has also called on Libya to ensure that he
has access to a lawyer of his choice and to refrain from judicial proceedings that
could cause irreparable harm to him.

Current status Generally, Saif Al Islam’s case is not decided rather it is ad-
journed to May 25 and still there is claim by ICC to take his case into Hague by
believing that Saif Al Islam could not get justice in Libya and they are trying to
persuade Libya to hand him over [20]. On the other hand, Libya persist that ICC
does not have jurisdiction to see cases when a State is able and willing to investi-
gate and prosecute the same crimes and the case, does not fulfill admissibility cri-
teria [20].

2. Why the African Human Rights Court becomes Ineffective?

The establishment of a strong and independent court on a regional base for
the adjudications of disputes and protections of grave human rights violation is
crucial in the discourses of human rights. Africans are also being aware of such
facts. Though the orders passed by the African court had no immediate conse-
guences on the situations as discussed above, the commencement of the Court by
itself is a signal of great moment.

Although the system of provisional measures under the African human
rights system has had its modest effect, it has been yet far from promising. As
Cole [6] and Mutua [8] discussed, from the outset African leaders resisted the es-
tablishments of African court fearing that it would threaten their sovereignty.
They resisted the foundation of the court placing a high emphasis on traditional
conflict resolutions mechanisms and believing that third-party adjudication will
create confrontations [2]. They placed a high premium on traditional African dis-
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pute settlement mechanism rather than on strict legality. Because of this and oth-
ers, most of the countries abstain from ratifying the protocol and the court as the
institution becomes loose.

The protocol in itself does not provide an adequate enforcement mechanism
to which the decisions of the court be implemented. What makes the court signifi-
cantly different from the Commission is that decisions of the court are binding on
states [10]. The execution of the court's judgments requires states willingness to
cooperate and undertake measures [6;10.Art.26]. As has been dealt above, the Ex-
ecutive Council expected to play a lot in this regard and the Constitutive Act of
AU provides for sanctions in the event of non-compliance [21; 10. Art.23(2)]. But
sanctions are not automatic and have to be adopted by the Assembly and hence ef-
fective enforcement of the decisions of the court entirely left in the hands of poli-
ticians [6]. Inadequate political commitment at the regional level and loose en-
forcement mechanisms hindered the court from being effective. As the case
uncovers, enforcement mechanisms are by nature reactionary and often appeared
after grave human rights violations have been committed.

Several African states are "patrimonial” implying that rule is personalized and
the discretion and personality of the ruler is the source of authority [24; 6]. Reward
and social relations are based on kinship and individual contractual relations rather
than merit. Once authority becomes personalized, governments tend not to comply
with court orders and the possibility of executing the court's decision will be a mere
wish. In the absence of national commitment to liberalize and democratize politics
inside, the building of genuine and effective regional systems for protecting human
rights is unthinkable. Thus, domestic courts must be equipped to ensure legal, polit-
ical and development infrastructures conducive for respect of human rights and
should collaborate with the regional court. Integration of the Protocol into domestic
law will also serve to reinforce the judgments of the court.

The protocol itself does not give a full mandate to the court rather the court
was established to complement the protective mandate of the African Commission
on Human and Peoples’ Rights. Members to the protocol suspect that a powerful
court might challenge the credibility of African political leaders in their respective
countries. As a result, Heads of State were reluctant to grant the court a significant
role in protecting human rights. The court had neither the authority nor the power
to correct the situation. Presumably, the Court will not hear cases that do not meet
the criteria. The possible overlaps and conflicts of jurisdiction between the Court
and commission hindered the effectiveness of the court as well. The effective
functioning of the Court threatens to be derailed by the bureaucracy [3].

As most argue, individual applicants and NGOs should be allowed to access
the court. It was believed that NGOs and individuals are more sensitive to human
rights violations and serve as a check on the overall conducts of governments. As
the Libyan case divulged and in most of the cases violations of rights attributed to
the state and states have no incentive to refer cases of human rights violations be-
fore regional tribunals. Thus, individuals and NGOs as the primary users of the
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protective functions should be automatically entitled to lodge cases before the
Court. They can play an important role in the enforcement of international human
rights law and restricting Individuals and NGOs to access Court affects to the ef-
fectiveness of the Court too [5; 2; 3].

Judicial independence is necessary to give the Court the honor, prestige, in-
tegrity, and unrestrained liberty to do justice [2].The Independence of judges usu-
ally thwarted by fund issues seriously. Besides monetary issues, the real commit-
ments of judges affect the effectiveness of the Court too. Commitment here
implies the dedication and creativeness of judges in interpreting their mandate and
jurisdiction accordingly. Courts have the potential to take the lead on many inno-
vative trends in regional and international human rights protection.

Generally, unless African States act in good faith with respect to the deci-
sions of the African Human Rights Court, the court becomes no more significant.
They should respect the rule of law and cooperate with the human rights supervi-
sory organs. This is the only way that the authority of the Court can be manifest
and the citizens of the continent can develop confidence in the regional protection
of human rights.

Conclusion

The African Human Rights Charter remains the primary normative instru-
ment for the promotion and protection of human rights in the continent. The foun-
dation of the charter paved the way for the birth of the court thereafter. The Afri-
can Court is established by virtue of the 1998 protocol to the Charter and the court
is built upon an arsenal of protective and remedial techniques. The establishment
of the court has reset the stage and created a new platform for the protection of
human rights in Africa. The African Court promises to strengthen the African
human rights system’s protective functions. The court was mandated to pass pro-
visional measures in case of grave violations of human rights.

In this regard, the court issued an important ruling in March 2011, ordering
provisional measures against Libya in the armed conflict in its territory. Libya gov-
ernment denied the claims of human rights violations in its territory and showed its
willingness to subject itself to criminal investigations by the Court if necessary.
This reply challenged the court on how to follow up with such responses from
states. The orders remained without much force due to lack of political will and ef-
fective follow-up procedures from the African Union. It must be noted that unless
its judgments are enforceable without state cooperation, the court will end up.

The issue of the fund, independence, commitment and competence of judges
to interpret mandate and jurisdiction, the willingness of the states to support and
to abide by court decisions, and powers of the concerned body to enforce court
decisions hampered the court from being effective.

All in all, unless African States act in good faith with respect to the deci-
sions of the African Human Rights Court, the court becomes no more important.
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They should respect the rule of law and cooperate with the human rights supervi-
sory organs. This is the only way that the authority of the Court can be manifested
and the citizens of the continent can develop confidence in the regional protection
of human rights.
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HayyHas ctaTbs

Ponb adppukaHcKkoro cyaa no sawiure npas 4YenoBeka
M HapoOAOB: CJZly4an JIMBUACKOro Kpusuca

I'.K. AuTurern

Yuusepcurer baxp-Zap
79, Bahir Dar, Amhara, Ethiopia

IlosiBnenue PETUOHAIBHBIX CUCTEM 3alIUTHI IPpaB Y€JIOBCKA ABJIACTCA OAHUM H3 BEJIU-
YJaWIMX TOCTIKEHUN B 00NAaCTH WHTEPHALMOHATIM3AINH TIpaB yesoBeka. IlosBienue Xaptun
0 TIpaBax YeJOBeKa MOJATOTOBUIIO MOYBY IS MOCIEAYIOIEro ()OPMUPOBAHUS COOTBETCTBYIO-
mero cyna. AQpuKaHCKHNA CyJl yUpEeKACH Ha OCHOBaHHWH MpoTokosa 1998 roxa k Xaptuwm, u
CyJl IOCTPOEH Ha apceHalle 3alllUTHBIX M IpoleccyalbHbIX MeTonoB. Co3paHue cyna cTajio
HOBOH BEXOW M OCHOBO JJIs CO3AAaHMA IUIaTGOPMBI Ul 3allUTHI MpaB 4dejoBeka B AQpuke.
OcHOBHas 11e7b TaHHOW paboThl — U3yUUTh POIh A(DPUKAHCKOTO CyJia B 3alllUTE MPaB Yeo-
BEKa U HapoJ0B B Nepuojsl JIMBUICKUX KPU3UCOB, BKIIOUas paccMoTpeHue noautuku Canda
Anp-Ucnama Kannadu. B cratbe ucnonb3oBaHa kauecTBeHHas MeTogonorus. [IpaButenscTBo
JIuBUM OTBETUIIO KECTOKOM CUJION MPOTUB I'PakJaHCKUX JEMOHCTPAHTOB B HAPYILIECHUE MEX-
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JIYHAPOJHBIX HOPM B OOJIACTH IMPAaB YENIOBEKA M T'yMaHUTapHOIrO npaBa. Criibl 6€30IacHOCTH
npaBuTeIbCcTBA JIMBUU Takke YOWIIM MHOTHX MPOTECTYIOMIUX. DTa CUTYAIMs YCUIIUIA HApy-
IIEHUs TIpaB YeJIOBEKa W BBIHYAMIIA MHOTUX JIoAel nepecenutbes. B mapte 2011 roma cyn
BBIHEC B2)KHOE TIOCTaHOBJICHUE, NPEIMICHIBAIONIECE BPEMEHHBIE MEphl TPOTUB JIMBHUU B X0ne
BOOPYKEHHOT0 KOH(IMKTa Ha ee Tepputopud. [IpaButenscTBo JIMBHM OTpHUIIAiO 3asiBICHUS O
HApPYIICHUSIX MpaB YeJIOBCKa HAa CBOSH TEPPUTOPHH M MPOIEMOHCTPHPOBAIO CBOIO TOTOB-
HOCTb MOJBEPTHYTh ce0s YrOIOBHOMY IpecieJOBaHUIO CO cTopoHb! Cyla B cioydae Heo0Xo-
IUMOCTH. Bompockl o ¢puHaHCHpOBaHHUH, HE3aBUCHMOCTH, 00513aTETECTBE U KOMIIETEHIINH CY-
Oe Uil TOJNKOBAaHWS MaHAaTa ¥ IOPUCIUKINH, TOTOBHOCTH TOCYHAPCTB BBIIONHATH H
TOJIICPXKUBATH CYICOHBIC PEIICHUS U JCUCTBHS COOTBETCTBYIOIIETO OpraHa 1o 00ECIICUCHUIO
WCTIOJTHEHHUS CyNeOHBIX PEIICHUH MPETsITCTBOBAIN 3(PGEKTUBHOCTH cyna. B nenom adpukan-
CKHE TOCYJIapCcTBa JACHCTBYIOT JOOPOCOBECTHO B OTHOIICHUH pelIcHUH A(PHUKAHCKOTO Cynaa
10 IIpaBaM 4eJI0BEeKa, POJIb JAHHOTO CyJa CTAHOBUTCS Oosee BaXKHOI.

KiroueBble ciioBa: mmpaBa 4elioBeKka, appUKaHCKUAHN CYI, IIPOTOKOJI, JINBUHCKUE KPH3H-
CBI, HApYILIEHHs TIPAB YEIOBEKa

Cgenenus o0 aBTope:

Anmuzen I'emaxym Kymue — nekTop M uccienoBarelb Kadenpsl MOJUTOIOTHU H
MEXTyHapOIHBIX HcclenoBanuii YHuBepcurera baxup-ap (O¢uomms) (ORCID-ID: 0000-
0002-8871-0757) (e-mail: getkumie@yahoo.com)
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