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Abstract. This paper is intended as a contribution to a body of research on metapragmatics in court-
room settings, particularly in Russian and English judicial discourse, and presents the results of functional
analysis of metapragmatic elements. In the article, I claim that meta-utterances are inherent in judicial
discourse and perform specific functions that are essential for practising judicial power and discretion in court
as well as administering justice. The paper discusses functions of meta-utterances as they are presented
in recent scholarship and offers a three-group classification of metapragmatic elements in judicial discourse,
according to the types of reality distinguished in (Gibbons 2003). The first group contributes to construct-
ing the primary reality, i.e. the reality of the courtroom; the second group assists in framing the secondary
reality, i.e. the reality of the crime or misdemeanor; the third group deals with framing the legal reality.
Altogether, these groups of metapragmatic elements construct an organizational frame for the trial. Data for
the analysis are drawn from a few trial transcripts of modern Russian and English cases (1998—2008).
By using Russian and English data for the analysis, it is demonstrated that the principal functions of judicial
meta-utterances are marked by parallelism in Russian and English, while minor differences discovered
are related to some other pragmatic categories, e.g. politeness, that are more nationally and culturally
specific.
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1. INTRODUCTION

The White Rabbit put on his spectacles. ‘“Where
shall I begin, please your Majesty?’ he asked.

‘Begin at the beginning’, the King said gravely,
‘and go on till you come to the end: then stop’.

L. Carrol. Alice’s Adventures in Wonderland

Metadiscourse in different types of situational context has been a subject intensely
explored in pragmatics. Recent papers on metadiscourse include both those focusing
on theoretical aspects of the phenomenon and those considering specifics of meta-utte-
rances in different types of discourse. Already vast and multi-faceted, the body of schol-
arship on metadiscourse is continuing to grow. Apparently, there are a few reasons for
this. Enumerating aspects of interest and importance in the study of metadiscourse,
Vande Kopple points to at least three of them: metadiscourse studies demonstrate how
intricate the language structure can be and how attentive to detail one should be when
doing research in language; research on metadiscourse opens up intriguing questions
about ethics, including the question how fair and just (or unfair and unjust) ways of using
metadiscourse can be; language studies reveal differences in using metadiscourse in simi-
lar texts in different languages (Vande Kopple 2012: 40—41). All of the aforementioned
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reasons for further development of metadiscourse studies pertain to a greater or lesser
degree to judicial discourse, which is the object of analysis in this paper.

The aim of this paper does not presuppose getting involved into terminological dis-
putes (for the discussion of differences between and approaches to metalanguage, meta-
communication, metalinguistic messages, reflexive language, metadiscourse see e.g.
(Hiibler & Bublitz 2007)). I only need to explain the logic of using terminology in this
paper. When quoting other authors, I will use their terms. However, my terminological
preference in this study is ‘metapragmatics’. By the term ‘metapragmatics’ I refer to “the
pragmatics of metacommunicative utterances in use”, following Hiibler & Bublitz
(2007: 1), who “investigate how interactants actually employ meta-utterances to inter-
vene in on-going discourse”. Understanding of metapragmatics as “the management
of discourse” (Caffi 2006: 85) is most relevant to the aims of the present study.

Unlike abundant research in metapragmatics in some non-institutional and institu-
tional spheres, e.g. everyday communication, academic settings, politics, newspaper dis-
course, etc. (Haberland 2007; Gillaerts & Van de Velde 2010; Schubert 2012; Mur-Du-
efias 2007, 2011; Suzuki 2007; Thompson 2003; Hyland 2004; Ilie 2003; Viktorova
2011; Khabbazi-Oskouei 2013), research of legal metapragmatics seems to be limited
to only a few publications. Janney distinguishes metapragmatic framing strategies em-
ployed by an attorney in courtroom examination to comment on the adequacy, clarity,
relevance and truthfulness of the defendant’s answers (Janney 2007). Carranza concen-
trates on reflexive elements in closing arguments of Argentinian criminal trials and iden-
tifies the functions of metapragmatics in this courtroom genre (Carranza 2008). Andrus
makes enquiry into language ideology in Anglo-American law, which understands some
types of utterances to be more objective than others (Andrus 2009).

As can be seen, none of these works discusses the specifics of metapragmatics
in judicial utterances. This paper is intended as a contribution to a body of research on
metapragmatics in courtroom settings, particularly in the speech of judges, i.e. judicial
discourse. I will illustrate that meta-utterances are inherent in judicial discourse and pos-
sess enormous pragmatic potential, performing specific functions that are essential for
constructing the judge’s identity, practising power in court and administering justice.
Meta-utterances in judicial speech construct an organizational frame for the trial. By us-
ing Russian and English data for the analysis, it will be demonstrated that the principal
functions of judicial meta-utterances are parallel in Russian and English, while minor
differences discovered are related to some other pragmatic categories, e.g. politeness, that
are more nationally and culturally specific.

Data for analysis are drawn from trial transcripts of a few cases: the trial against
Jehovah’s Witnesses (Russia, 1998—2002); David Irving v. Penguin Books & Deborah
Lipstadt (UK, 2000); Regina v. Harold Shipman (UK, 1999—2000), as well as from
handwritten notes taken by the author in the process of trial observations (2008).

In Section 2 of the article I will summarise approaches to metapragmatic utterances
based on their functions. Section 3 will define specific functions of metapragmatic utter-
ances in Russian and English judicial discourse and comment on their particular linguistic
realisations. Conclusions will be drawn in Section 4.
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2. META-UTTERANCES AND THEIR FUNCTIONS

Discussion of meta-utterances usually involves two intersecting issues: functional
potential of meta-utterances and their formal characteristics. Speaking of formal features
of metadiscourse, “a truly wide-ranging, disparate set of data is included under this head-
ing” (Ifantidou 2005: 1326), and such a wide array of heterogeneous linguistic resources
is at speakers’ disposal that researchers face the problem of finding a unified formal crite-
rion to define what metapragmatic acts are. Hyland & Tse (2004: 158) point out that:

there are no simple linguistic criteria for identifying metadiscourse. Not only is it an open

category to which new items can be added to fit the writer’s needs, but the same items
can function as metadiscourse in some parts of the text and not in others. Consequently,
metadiscourse studies begin with functional classifications and analyses of texts.

Functions of metapragmatic utterances present the other side of the coin. Schol-
ars of metadiscourse studies ascribe a number of subfunctions to metalinguistic utter-
ances which constitute together a more general function of managing discourse and
interpersonal relations between communicants.

Hyland characterises metadiscourse as “those aspects of the text which explicitly
refer to the organization of the discourse or the writer’s stance towards either its content
or the reader” (Hyland 1998: 438). In a later work, Hyland & Tse (2004: 158) indicate
two main functions of metadiscoursal comments: textual and interpersonal. The former
organises discourse, while the latter explicates the writer’s attitude to the text and makes
it comprehensible to the reader.

In the same vein as Hyland, the authors of another study claim: “Metadiscourse,
then, focuses our attention on aspects of a text which organize the discourse, engage
the audience and signal the writer’s attitude” (Fuertes-Olivera et al. 2001: 1292).

Stubbs offers a wide interpretation of metacommunication (1983: 48):
Metacommunication seems to include: messages about the channels of communication,
checks on whether they are open and working; messages which serve to keep communi-
cation ticking over smoothly; control over who speaks and how much, and cues for speakers
to stop talking or to interrupt (e.g. cues for turn-taking); checks on whether messages
have been received and understood; and control over the content of acceptable commu-
nication.

Some studies place more emphasis either on text-structuring or communication-
oriented aspects of metadiscoursal elements. The former receives attention in Thomp-
son’s study of metadiscourse in academic lectures (Thompson 2003). Defining the role
of metadiscourse, Thompson indicates its text-structuring function and focuses on how
both “metadiscourse and intonation are used by academic speakers to help an audience
form a coherent ‘mental map’ of the overall talk and how its parts are interconnected”
(Thompson 2003: 5).

Communicative value of metapragmatics discourse is central to some other studies.
Penz analyses the functions of metacommunicative comments in international project
work and discovers how they are used to organise the process of group work (Penz
2007). A few functions of metacommunication are distinguished which go beyond struc-
turing the text and are essential for social interaction: summing-up of what has been
done, suggesting further directions, negotiating the process of group work.
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Analysing classroom activities, Ciliberti & Anderson (2004: 146) also emphasise
social aspects of metapragmatic discourse and argue that it “serves to establish, maintain
and modify the academic, participatory, instructional and intertextual frames on which
this understanding is based”. Moreover, reflexive activities structure the participation
and socialisation of pupils.

Thus, two principal functional aspects of metapragmatics are highlighted: textual
and interactional. On the one hand, metapragmatic utterances serve to structure the body
of the discourse; on the other hand, they organise, regulate and modify the situation of
speech interaction.

In their attempt to summarise and systematise types of metapragmatic acts, Hiibler
& Bublitz develop a taxonomy based on metapragmatic functions (Hiibler & Bublitz
2007). The taxonomy rests on a general illocutionary force defined by the authors as
the function of monitoring. Hiibler & Bublitz (2007: 17) indicate: “In many cases, moni-
toring is certainly an important or even the central purpose. In other cases, it may be the
common denominator of a wide array of more specific functions that could be explicated,
where required or desired”. These specific communicative functions, the scholars argue,
can be lumped together into three main groups: (1) evaluative; (2) communication orient-
ed (including interpersonal and means-related) and (3) instrumentalized (Hiibler &
Bublitz 2007: 18). The last group, which — along with a subfunction of reinforcing
a communicative norm — includes a subfunction of constructing identity, is particularly
valuable for our study. Constructing identity through metapragmatic means is a function
that is less widely explored as compared to text-structuring and interactional functions.
However, in an institutional context, constructing identity is not only an integral part
of communication; it is central to performing institutional duties by speakers. Judicial
discourse provides an apt example of how metapragmatic utterances contribute to con-
structing both the identity of a judge and social institution of justice.

3. METAPRAGMATICS OF JUDICIAL DISCOURSE

The importance of understanding of the situational context for interpretation of
metapragmatic units in discourse has already been emphasised in previous studies. Hy-
land claims that metadiscourse “is not an independent stylistic device which authors can
vary at will. It is integral to the contexts in which it occurs and is intimately linked to
the norms and expectations of particular cultural and professional communities” (Hyland
1998: 438). Paraphrasing Hyland, Fuertes-Olivera et al. (2001: 1292) note: “...To un-
derstand the pragmatics of metadiscourse we must situate it in its appropriate setting
and genre”.

To situate the consideration of metapragmatics in judicial discourse, there is a need
to outline the specifics of courtroom settings which presuppose particular ways of using
language by trial participants.

An essential characteristic of courtroom interaction is the asymmetry of statuses
among its interactants. In a trial, participants with professional statuses are granted more
power and freedom in their verbal activities. Although restricted by legal procedures
in this or that way, professional participants take the lead and manage courtroom dis-
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course, unlike non-professional participants, who are not supposed to explicate speech

initiative. This also applies to metapragmatic acts.
In principle, of course, metapragmatic acting is reciprocal and egalitarian, i.e., each partici-
pant involved is entitled to act metapragmatically at any time. However, this general princi-
ple finds its limits in the distinctive conditions of the current discourse type or interactive
frame <...> While, e.g., in everyday conversations the right to act metapragmatically is usual-
ly symmetrically distributed between persons of equal status, other discourse types such
as courtroom interrogation <...> or instructional discourse <...> are asymmetrical in this
respect, with one party being privileged. (Hiibler & Bublitz 2007: 15)

With respect to courtroom discourse, it is expedient to talk about a hierarchy of
roles: at the top of this hierarchy is the judge, who controls both professionals (prose-
cutors, barristers) and non-professionals (witnesses, defendants, experts); at a lower level
are professional lawyers, who exert control over non-professionals; at the bottom of the
hierarchy are non-professional participants, who receive very limited freedom of self-
expression.

Metapragmatic units are distributed correspondingly between the participants of
courtroom interaction, with the largest body of metapragmatics belonging — for an
obvious reason — to the judge. The greatest freedom in terms of metapragmatic com-
menting in court is in the hands of judges, who play a key role in organising a trial
and perform a ruling function on a metapragmatic level. The issues of courtroom control
and loss of it were previously discussed by Philips who writes: “Courtroom control
centrally refers to the judge’s ability literally to exert command from a distance over
the actions of the physical bodies of those in his courtroom without recourse to physical
coercion. This command is carried out through speech and largely involves control over
the speech of others” (Philips 1998: 89). The scholar enumerates several key reasons
why courtroom control presents a very important issue for the judiciary. One of them
is that “loss of control can destroy the legal validity of a procedure. Words can be uttered
that are inconsistent with the legal reality being constructed <...>” (Philips 1998: 92).
In other words, improper speech contributions of trial participants can destroy the trial
as a socially consistent procedure.

Secondly, courtroom discourse is a phenomenon whose complexity is predeter-
mined not only by a large number of interactants but also by intersecting planes of reality.
Gibbons (2003: 129) explains the difference between various realities and points out:

<...> Two intersecting planes of reality are manifested in courtroom discourse: the primary

courtroom reality, consisting of the courtroom itself and the people present; and the second-
ary reality, the events that are the subject of the litigation<...> The two layers are in con-
stant interaction.

Along with these two realities of a trial, Gibbons (2003: 129) distinguishes a third
one: “A third plane that comes into play is the law itself”.

I view the three intersecting realities distinguished by Gibbons as an appropriate
ground for building a classification of metapragmatic units that would reflect the specifics
of courtroom interaction and the judges’ role in it. I claim that metapragmatic units
in judicial discourse can be grouped into three types depending on the reality they are
constructing or remodeling.
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3.1. Regulating the courtroom reality

Metapragmatic units of the first group are aimed at regulating the primary reality,
1.e. the reality of courtroom, maintaining standard legal procedures and norms of behav-
iour. These metapragmatics comments are addressed mostly to non-professional par-
ticipants, people who are not familiar with the legal sphere and need guidance on what
to do in court.
The judge starts the examination with imposing particular duties on a witness':
(1) Cyossa: Tenepv nepexooum k donpocy ceudemens. Ilacnopm nosxcanyiicma éaud.... Ha-
3vl8aiime NPasuibHoO sauly Gamunuio, ums, omuecmso. Bvl donpawusaemecs no deny
6 kauecmee ceuoemeis. Boi neceme Y2O0lI06HYIO OMEENCnEEeHHOCmMb 3a dal{y JIOJMCHbBIX
NOKA3aHUU U 34 OMKA3 OM 0aqu NOKA3AHUL, OOJIHCHbI 2080PUMb MOJbKO NPABO).
Tloootioume, pacnuwiumecs... Cxaxcume Ham, eoe 8vl pabomaeme? (C.1.)

[Judge: Now we are proceeding to the witness examination. Your passport, please...
Give your last name, first name, patronymic. You are examined as a witness in the
case. You have a legal responsibility for giving false evidence and refusing to give evi-
dence. You must tell only truth. Come up, sign...Tell us, where do you work? (J.W.)]

The utterance, which is metapragmatic in its character, presents an obvious ex-
ample of practising procedural power by a judge. The affirmative forms are examined,
have transform metapragmatic instructions into statements of fact that are not subject
to discussion. The modal construction must tell imposes a procedural obligation on
a witness, while imperative structures come up, sign, tell provide step-by-step instruc-
tions.

At the end of the examination the judge enforces restrictions on a witness, remind-
ing her of the necessity to keep everything in secret and not discuss the evidence with
anybody:

(2) Judge: <..> Mrs. Woodruff, I am sure I don't need to tell you this but forgive me if I just
remind you that whilst you are giving your evidence you must not talk about any aspect
of this case or any aspect of your evidence to anybody at all unless I give you permis-
sion to do so. Only I can give permission. I am sure you understand that. (Sh.)

The judge’s explicitly expressed prohibition must not talk, unless I give you per-
mission is mitigated — to some degree — by his preceding polite remark / don 't need
to tell you and an apology forgive me. However, these linguistic means of politeness
have a purely formal character and do not imply any freedom on the part of the witness.
The judge finishes the utterance unambiguously Only I can give permission.

Judicial metapragmatic commentaries prove to be necessary when speech behaviour
of trial participants appears to be inconsistent with their role in court. For instance, wit-
nesses can only answer questions, but they are not allowed to ask them. In example (3)
this rule is violated, and the judge reminds the witness of his duties:

(3) Aosoxam: ...T.e. 6bl cuumaeme, Ymo NPUEMAEMO 3AMEHAMb 3ABUCUMOCTL OM HAPKO-
MUKOS8 HA NPABOCIABHYIO, HO HENPUEMAEMO HA HEOUHOVUCMCKYIO, UIU KaK?

! Hereinafter, Russian examples will be accompanied by fluent English translations. Where specific
grammatical forms are meaningful, I will also provide necessary comments on them.
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Csudemens: A @bl KAK-MO CMAIKUBATUCH C cucmemoti camozo Mapwaka?
Aoeoxam: Hem, ne cmankugajicsi.

Cyovs: Omseuatime, omseuatime na sonpoc. (C.1.)

[Barrister: So you believe that it is acceptable to substitute a dependence on drugs
with the dependence on orthodox religion, but it is unacceptable to do so with neo-
Hinduism, or what?

Witness: Have you encountered the system by Marshak?

Barrister: No, I haven't.

Judge: Answer, answer the question! (J.W.)]

The distinctive features of courtroom communication are its planned character
and precise distribution of speech roles. The parties know in advance what kind of state-
ments they are supposed to make at a particular stage of the trial. However, the judge
constantly manages the trial by announcing further activities in the courtroom, and
with metapragmatic fragments of considerable length the judge informs trial partici-
pants of his plans:

(4) Judge: ...There are one or two points that I think I ought to put really to both sides. I will

do that whenever it is convenient to you both. I will either do it before or during or af-
ter, whichever you find convenient — probably after, I suspect. (Ir.)

In the following example the judge intends to finish the hearing and acquaints the
parties with his plans, thus, forcing them to stop:

(5) Judge: ...Now I realize time is passing but it is obviously sensible to conclude every-
thing today, and I hope I can perhaps do it in this comprehensive way. (Ir.)

Managing the primary reality also involves regulation of turn-taking. Turn-taking
often occurs in the form of interruptions of other participants by the judge, who marks
turn-taking either by brief apologies as in example (6),

(6) Judge: Sorry, we are talking about the Miiller document, are we not?
Claimant: We are talking about the Miiller document. (Ir.)

or by longer metapragmatic structures which explain why the interruption is necessary
as in example (7):
(7) Claimant: My Lord, to my knowledge, I have challenged...

Judge: Yes. If [ may intervene and say that I would find it easier if there were not such
an overt reaction to what you are saying on the other side of the court. (Ir.)

Metapragmatic comments also concern the language that the participants use to
convey information. In example (8) the claimant corrects the word usage in the judge’s
utterance, but the latter insists on his intentional lexical choice:

(8) Judge: ...What I will ask you to do though is this. If you either dispute that you ever made
the concessions that the Defendants say you made, or you want now to reconsider —
Claimant: Resign.

Judge: Well, [ was trying not to use that word actually — to reconsider, then would you
write to me and to the Defendants, shortly setting out what you say you said, or what
you now say? (Ir.)
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Metapragmatic units in the judge’s speech may be aimed at regulating not only
speech activities performed by other trial participants but also their physical actions,
e.g. leaving the court, as in examples (9) and (10):

(9) Judge: Thank you very much, Mrs. Woodruff. You are free to go and that will apply
to all witnesses unless I give a specific direction to the contrary. (Sh.);

(10) Cyows: ¥V Bac nem 6oavuue sonpocos k ceudemento? Bee, cnacubo. Bul yoce modiceme
npucecms uiu uomu domoi. (C.1.)
[Judge: You don’t have any other questions to the witness? That’s all. Thank you.
You may take a seat or go home. (JW.)]

In both examples (9) and (10) the judges thank the witnesses, but the English in-
struction features formal vocabulary (will apply, specific direction, to the contrary) and
sounds more official.

Apart from procedural mistakes that can be explained by a lack of procedural
knowledge, witnesses also make mistakes of violating widely accepted norms of be-
havior in public, and judges’ metapragmatic commentaries correct such misbehaviour.
In Russian courts visitors often fail to switch off their mobiles, although judges give
warnings at the beginning of a proceeding. Later on, during the trial the judge has to
discipline the witness:

(11) Bo epems donpoca ceudemens y He20 8 KapMaHe 360HUM Meae@oH.

Cyouws: Teregon y koeco-mo? Yeii? Omrurouume. (P.3.)

[During the examination of a witness a mobile phone is ringing in his pocket.
Judge: Somebody’s telephone? Whose? Switch it off. (H.N.)]

The English data do not reveal similar examples, apparently because it is prohibited
to bring technical devices into the English court.
In metapragmatic units judges may choose to explicitly refer to their power to prove
the legitimacy of their demands, as happens in the following example:
(12) Csudemenw sviuien oagams NOKA3AHUS U HCYEM HCEBAMENLHYIO PE3UHKY.
Cyows: CmupHo8, nepecmanbme dHcesams. Imo 0dwecmeennoe mecmo. M smo — cyo,
00Ha u3 eemsetl enacmu. I[Ipeocmasbme, umo neped Bamu npezudenm Poccuiickot
Dedepayuu. Bul sice ne 6yoeme neped Hum dcesamv. Cyo moowce eracmv. Imob
He npoenomums, evinmonbme. (P.3.)
[4 witness is about to give evidence and is chewing gum.
Judge: Smirnov, stop chewing. This is a public place. And it is the Court — one of
the branches of power. Imagine there is the President of the Russian Federation
in front of you. You would not chew in front of him, would you? The Court is power,
too. If you don’t want to swallow it, spit it out. (H.N.)]

The judge points twice to the misbehaviour (chew), two times accentuates that
the court is a power institution and gives two instructions formulated as imperatives
(stop, spit out).

Thus, metapragmatic units in judicial speech that belong to the first type and are
employed to build the reality of the courtroom are mostly regulative. Their linguistic
forms transpire through means of deontic modality, which embrace imperatives, modal
verbs as well as affirmative statements.
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3.2. Constructing the reality of the crime

Metapragmatic units of the second group are aimed at creating the secondary re-
ality, the reality of the crime or misdemeanor and other events outside the courtroom
which are being reconstructed in witnesses’ and defendants’ evidence. It is traditionally
considered that key persons responsible for shaping witnesses’ evidence are a prose-
cutor and a barrister. Very little attention has been paid so far to the influence of judi-
cial remarks on the picture of the secondary reality resulting from courtroom examina-
tion. However, the data analysis demonstrates that judges, especially sitting alone, do
shape the secondary reality, in many situations — through meta-utterances or smaller
metapragmatic units.

Management of evidence by the judge is performed, first of all, through topic man-
agement. In example (13) the judge provides an explicit comment on his speech action
(ask you to do), which predetermines the following speech behaviour of the claimant:

(13) Judge: What I will ask you to do though is this. If you either dispute that you ever

made the concessions that the Defendants say you made, or you want now to re-
consider... (Ir.)

In English judicial speech, metapragmatic topic management and intervention
in examination often take the polite form of a question:

(14) JUDGE: Mr Irving, before you say what you want to say and before Mr Rampton
starts, can 1 just say this. (Ir.).

Apparently, the judge is not supposed to ask for permission to interrupt, and the
metapragmatic framing in example (14) actually serves to attract and hold attention
on a particular topic.

The necessity to define a thematic circle of examination arises when a witness
(or any other non-professional participant) feels unsure because the sphere of issues
covered by the examination is rather wide. In the following example the judge enu-
merates paramount topics needed to be covered by the witness, as they form the pros-
ecution case:

(15) Cyows: ...Bom evt 6vinu Ceuoemenem Heeoswvl. M nam pacckadxcume, Ha ce200HsA cma-
BUMCSL BONPOC O TUKEUOAYUU IMOU OOUUHDL, 8 CEA3U C MEeM, NEPBOE, YMO OHU NOHYIC-
0aKom, PasdHcuaiom peiusuo3HyIo po3Hb, Ymo OHU Pa3pyulaiont Cemblo, Ymo OHU CKIo-
HAIOm K camoyouticmsy u m.od. Bom na smu éonpocwl nam u omeeuatime. (C.1.)
[Judge: You were a Jehovah’s witness. Now tell us, at present there has been raised
an issue about the prohibition of the congregation because, firstly, they force, incite
religious conflicts, they destroy families, they motivate suicides, etc. You should an-
swer these particular questions. (J.W.)]

Judges do not only initiate discussions around particular topics; they also exert pres-
sure on trial participants and force them back to certain topics which were not dealt with
properly according to judicial discretion. The example from an English trial illustrates
the situation when the judge compels the witness to return to an earlier suggestion
made by the defendant:

(16) Judge: Whilst I am asking you questions, I am not sure you have really responded

to the suggestion that was implicitly being put to you by Mr Irving which is that
these objects that one can see on the roof of the gas chamber, alleged gas chamber,
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are, in fact, drums containing some sort of sealant. You have not actually dealt
with that suggestion.
Witness: No, and I would like to deal with that, if it is possible? (Ir.)

In a Russian trial, when a witness avoids direct answers, the judge exercises her
power and — with a metapragmatic utterance — makes him reconsider the topic:
(17) Cyowsa: Bet onams yxodume. Hzonayua om obwecmea. Pacckadicume, noxcanyiicma.
(Cn)
[Judge: You are leaving (changing the subject) again. Isolation from society. Tell
us, please. (J.W.)]

In two languages the same communicative function is shaped differently in terms
of linguistic forms. When urging the witness to revisit the topic, the English judge re-
sorts to a declarative (You have not actually dealt with that suggestion) which is an in-
direct speech act. It is notable that the witness deciphers the judge’s communicative
intention correctly and chooses to follow the judicial instruction (I would like to deal
with that). The Russian judge sounds more direct since she employs a direct imperative
(pacckasicume — tell us).

Managing the quantity and quality of evidence is another function realised by
judicial metapragmatic units. Controlling the quantity of evidence can take opposite
forms: inducing discourse production and limiting it.

Carrying out the task of extracting complete information from witnesses, judges
practise their power to prompt speakers to concentrate on specific issues and produce
longer utterances:

(18) JUDGE: On the other hand, it is matter for you because I am letting you say pretty
much what you want to say... (Ir.);

(19) JUDGE: Let us concentrate on this one (Ir.).

On the other hand, managing the quantity of evidence often takes the form of time
control, when the judge gives short signals of understanding to speed up the examina-
tion and make it more dynamic: Ilousana. Janvue, noscanyticma (I see. Continue, please),
Hanvwe (Continue), Jocmamouno (Enough).

In example (20) the judge reproaches the witness for using formulations that are
not economical enough:

(20) Csuoemenyw: ...OHnu pacxsanrusarom cebsi 8 HPABCMEEHHOM CMbICIE, MO He XPUCTIU-
aHcKas yepma.
Cyovs: Xeanam cebs. Bce, nonsia. Bvl max MHO20 2060pume, a 6 pe3yibmanme MO#CHO
ovL10 ckazamv 00Hum crogom. (C.H1.)
[Witness: ...They are praising themselves in terms of morality, but it is not a Christian
feature.
Judge: Praising themselves. That’s all, I see. You are saying so much, but you could
cover everything with one word as a result. (J.W.)]

When discussing an issue, the English judge restricts a witness and refers to the
fact that some information can be drawn from the written report:

(21) Judge: I just want to get the full picture. I do not want you to spend very long on
this, but you deal with this in your report, do you not, at some length?
Witness: In detail, yes. (Ir.)

82 JUMCKYPCUBHAS CEMAHTUKA U ITIPATMATUKA



Tatyana V. Dubrovskaya. Russian Journal of Linguistics, 2017, 21 (1), 73—90

With respect to judicial control of time, the question arises whether it may limit
witnesses’ freedom and cause gaps or misrepresentations in the reconstruction of the
secondary reality. It seems, this danger is partly offset by judicial attention to the quality
of evidence. Management of courtroom discourse quality is performed through judicial
metapragmatic comments, one group of which is intended to control relevance. All
irrelevant information is dismissed, and judges express their explicit demand to ob-
serve the relevance principle:

(22) Cyovs: Muoeum napkomanam nomoaiu?

Csuodemenv: Hy, kax ckazamv, nopsaoka mam 20 uenogex, komopwvle 00CMamo4Ho 00i-
20 ynompe@z}zﬂu 00CmMamoyHo PpAa3Hble HApKOMUKU U msatceible HApKOMUKU.
Cyouvs: Xopowo, smo k Ham ne umeem omuouterusi. (C.H.)

[Judge: Have you helped many drug addicts?

Witness: Well, what can I say, around 20 people who had been using for quite a
long time rather different drugs and heavy drugs.

Judge: All right, it has nothing to do with the case. (H.N.)]

In examples (23) and (24) the claimant’s evidence is evaluated by the judge in terms
of relevance, and explicit metapragmatic markers (relevant, relevance) clarify the com-
municative intention of the judge:

(23) Judge: Is that not relevant only to costs? Tell me if I am wrong, but that would be

the way I would see it. (Ir.);

(24) Judge: I do not see the relevance of telling me that unless and until it comes to the

question of costs. (Ir.)

Another demand that judges put forward to shape evidence and — through it —
the secondary reality is the demand for precise and clearly presented factual infor-
mation. Provided the judge receives accurate and exact information, the chance is slim
that the picture of the secondary reality is distorted. Linguistically, this demand tends
to take the interrogative form in English and imperative form in Russian. Remarks in both
languages may contain specific lexical markers which manifest the judge’s intention
to clarify information have (not) understood, to elaborate, konkpemmo (exactly), ymou-
Hum (make it clear):

(25) Judge: Yes, make your point on this because I have not understood it yet. (Ir.)

(26) Judge: Professor van Pelt, can I just make sure I have understood it, that when you
say that these show the projections, whatever they may have been, you are talking
about — can you see — that smudge there, that smudge there, that smudge there? (Ir.)

(27) Barrister: No, I'm sorry, that is one error that cannot be allowed to pass. There is
a fourth leg, forensic chemical analysis both in 1945, 1988 and 1994.
Judge: Just to elaborate that, of Leichenkeller I at crematorium II? (Ir.)

(28) Cyovs: Crasxcume xonkpemno, Bovl 3naeme, k uemy smo npugeno? (C.1.)
[Judge: Tell us exactly, do you know what it lead to? (J.W.)]

(29) Jlasaiime ymounum. Bt mawuny npooanu be3 osepu? (P.3.)
[Let us make it clear. Did you sell the car without the door? (H.N.)]

It is notable that in example (25) the judge claims personal responsibility for the
lack of understanding. This kind of judicial behaviour is typical of English judges only
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and can be viewed as a remedial action, which mitigates interruption and imposition
of the judge’s will on a witness.

Another function of metapragmatic units in judicial speech consists in pushing
the witness towards deductions and conclusions based on evidence. The judge may ask
different questions prompting the witness to logically finish his evidence. The judge ad-
dresses the expert witness with the following question:

(30) Judge: What have you found on that wall? What are the options? (H.N.)

(31) Cyossa: B «Cmopooicesoti bauney Hanucaro 40 muicau. Y ovisuieco pyxosooumens —

67 moicsu. Bot cosopume, umo 6 smy yughpy éxoosm... [la, ecmv dice me, Komopoie
OelicmBUmenbHO 8bl8e0eHbl U3 00uecmaea 60m 3d me ey, KOMopble 8bl NePeyUCIsLILY,
npasunvro? Ho ecmb me, Komopbie 8bluLIu NO CEOEMY JHCENAHUIO, HY U YMO U3 IMO-
20? (C.11.)
[Judge: In Watch Tower it is written 40 thousand. The former leader writes 67 thou-
sand. You say, this figure includes... Yes, there are those who were excluded for the
reasons that you have enumerated, right? But there are those who left in accord with
their own wish. So what? (J.W.)]

These questions do not automatically presuppose satisfactory answers to them
unless they are answers of an expert, whose responsibility includes giving professional
conclusions based on facts.

Generalising and summarising can be accomplished not only by witnesses but
also by judges, who sum up facts and draw preliminary conclusions in the course of the
hearing. In the following example the metapragmatic unit anyway is used by the judge
to mark the end of the discussion and the beginning of the summary:

(32) Judge: Anyway, your position is you do not deny its authenticity, but you do say

that the provenance is unsatisfactory. (Ir.)

Construction of the secondary reality in courts involves an array of metapragmatic
resources with various functions in judicial speech. The analysis demonstrates that
management of evidence is performed not only by the parties in the litigation but also
by judges.

3.3. Framing the law

The third group of metapragmatic units and utterances is directed at framing juridi-
cal aspects of the trial. These metapragmatic units contribute to the identity of the judge
as a representative of judicial power, who does not only own the legal right to rule the
trial but also has knowledge of law that is absolutely necessary to manage the trial.

The necessity for comments on law arises before the judge when a witness is about
to violate legal principles or rules. In the following example the judge explains to the
witness the basic principles of the trial when the latter is going to use written materials
when giving evidence:

(33) Csuoemenwv: Hy, so-nepgvix, s xomen 6bl CKA3amby, Ymo...

Cyovs: Ymo smo nepeod eamu?
Csuodemenv: Imo Mou mamepuansi, Komopovie s xomei Obl, K KOMOPLIM 51 Xome Ovl
obpawamcsi.
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Cyows: Hem, yeascaemviil, 8bl 6e0b caudemenv. A éam denaro 3ameuanue 8 Smom nia-
He. Bvl modceme cmompemy, eciu 0amvl KaKue-mo, eciu yugpsl KaKue-mo, noxca-
ayicma.

Cesuoemenw: L{umamuol ModicHO?

Cyows: Hy, yumamul, ecau ecmv makds HeobX00UMOCMb, KOHEYHO, eCecmeeHHO.
A maxk 8vl HenocpeoCmeeHHo 6ce 208opume...

Csudemenwv: Bce, xopowo. A npocmo ne 3uan.

Cyowvs: ... 6ce c60U NOKA3AHUSA, YCMHO, HENOCPEOCTNBEHHO — 31O NPUHYUN CYOCOHO20
npoyecca. (C.11.)

[Witness: Well, first of all, I would like to say that...

Judge: What is that in front of you?

Witness: These are my materials which I would like, to which I would like to refer.
Judge: No, dear (respected), you are a witness. I give you a warning in this respect.
You may check to see if there are any dates, or figures, please.

Witness: Are quotations allowed?

Judge: Well, quotations, if there is necessity, are allowed, of course. Otherwise, you
speak spontaneously...

Witness: All right. I just didn’t know.

Judge: ...All your evidence, orally, spontaneously — this is the principle of the trial.
J.W)]

In fact, the judge quotes the text of the Procedural Code, which establishes the
basic principles of the trial. The trial should be spontaneous, oral and continuous.

Trial participants are supposed to understand many aspects of current and past
events in terms of law. However, non-professional participants are not always ready
to perceive the reality from the legal perspective, and the judge turns out to play the
role of a guide who explains legal concepts to witnesses and, through this, gives them
points of reference.

In example (34) after the prosecutor’s question whether the victim evaluated the
damages as considerable, the judge interrupts to explain what is meant by considerable
damages:

(34) Cyowsa: A Bam obwschio, umo 3mo kamezopust oyernounas. To ecmov Bvl 6viiu nocmas-
JIeHbl 8 3ampYOHUMeNbHOE noodcenue, Bam neueeo 6vL10 ecmv, Hezde ObLIO cname.
(P.3)

[Judge: I will explain to you that it is an assessment category. It means you were
put into a predicament; you had nothing to eat, nowhere to sleep. (H.N.)]

It is notable that the legal category is explained in everyday terms, i.e. it is deci-
phered and made comprehensible for the non-professional. In a similar way, the judge
expands on the meaning of the question about loan responsibilities:

(35) Cyowa: [oneosvie obazamenvcmea nosnusiom na Bawwu nokasanus? Ilpasdy 6ydeme

Ham 208opums unu cospeme? (P.3.)

[Judge: Will loan responsibilities influence your evidence? Will you tell us the
truth or lies? (H.N.)]

In these metapragmatic instances of courtroom speech, a transformation occurs that
can be presented as «legal category — everyday concepts». This transformation is
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brought about by the judge so that the witness can appropriately evaluate the events
in terms of legal reality.

The direction of the transformation may be opposite. In this case the events of real
life get interpreted through legal categories and qualifications: «everyday concepts —
legal category». For instance, the judge qualifies in legal terms the actions of the witness
who bought a stolen car door from the criminals:

(36) Cyowa: Omo Hasvisaemca NOOCMpPeKamenbCmeo K cosepuleHuio npecmynienus. Ja,

Xpamrun? (anewtayus k noocyoumomy — T./1.) Dmo npuuuna, cnocobcmeyowas co-
seputeruto npecniynienus. Eciu 6vl Bul He coznacunuce Kynumo 06epb, ol Obl He cO-
8epuiL npecmynienue u He cuden Ha ckamve noocyoumsix. (P.3.)
[Judge: It is called incitement to committing a crime. Right, Khramkin? (an appeal
to the defendant — T.D.) This is a reason conducive to a crime commitment. If you had
not agreed to buy the door, he would not have committed the crime and would not be
sitting in the dock. (H.N.)]

In the following short dialogue, the judge unambiguously informs the victim of the
rule of law and the impossibility to ignore it in legal environment. The victim reported
a theft to the police but later on he wants to withdraw the application:

(37) Homepneswuii: A xomen 3a6pams (3as61enue — T./1.).
Cyovs: 30ecy makoeo He modcem bvims. Jan, 3abpan... (P.3.)
[Victim: I wanted to withdraw (the application — T.D.).
Judge: It cannot be like this here. Reporting and then withdrawing... (H.N.)]

The adverb 30ecw (here) signifies ‘the territory of law’, where trial participants can
only accept rules and regulations. They are not allowed to comment on law or perform
duties of professional participants. When a witness tries to comment on the legal reality
it causes the judge’s discontent followed by an interruption:

(38) Cyowvsa: ...Bom, eosneuenue necosepuieHHoOIemuux. Ymo 6ol umeeme 8 6uoy?
Csudemenwv: Bosneuenue mex arooeti, komopule He docmueau 18 nem.
Cyowsi: A nousina. Umo vl umeeme 6 sudy? A nousna, komy nem 18 1em — smo cyoy
00bACHAMb He Hado. Ymo 6bl o0 smum umeeme 8 6udy?
Csuodemenv: Hy mo, umo xax 6vl nponosedyemcs mem auyam, Komopule... mo ecmo,
B06IEKAIOMCS TUYA 8 OP2AHU3AYUIO, KOMOPbIE... He O0CMUIU CO8EPUIEHHONETNUSL.
(Cn)
[Judge: ...So, involving underage people. What do you mean?
Witness: Involving people who haven’t reached the age of 18.
Judge: I have understood. What do you mean? I know, who hasn’t reached the age
of 18. You don’t have to explain this to the court. What do you mean by this?
Witness: Well, that somehow it is preached to people who...that is, people are involved
in the organisation who haven’t come of age. (H.N.)]

As can be seen in the example, the witness misinterprets the judge’s question. In-
stead of considering factual information, he turns to the meaning of the legal concept
‘an underage person’, which is not only excessive but also destructive to the usual dis-
tribution of functions in the courtroom. The role of the mediator between the legal re-
ality and the primary reality of the courtroom belongs to a judge, not a witness, and it
is made manifest through the metapragmatic comment of the judge.
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Professional participants are more aware of the distribution of roles in court and
leave the right of interpreting law to the judge. The following excerpt presents the situa-
tion in which the claimant, who is conducting the examination, does not take the respon-
sibility of explaining the concept of ‘burden of proof’ to the witness and refers the wit-
ness to the judge. The judge provides a detailed instruction on how the case should be
dealt with and what procedure applies:

(39) Claimant: Professor van Pelt, I think that his Lordship will educate you as to the

burden of proof'in an English defamation action.

Judge: I am not sure that is really quite right. If you are not saying that these are
fakes, and I think you just told me that you were not putting forward that positive
case, then it does not seem to me that it is necessary for this witness to refer to the
expert analysis at all. But, if you are saying it is a forgery or has been tampered
with in some way, then it may be that we do need to see what the expert said. (Ir.)

Moreover, judges practise their power in court by allowing trial participants to per-
form actions which may seem not in accordance with the official procedure. In the fol-
lowing fragment the metapragmatic remark of the judge is based on his personal sub-
jective opinion on the appropriateness of speech actions that the claimant is going to
perform:

(40) Claimant: ...That is the kind of material that I would have put to them.

Judge: Well, I am not sure that is actually right, as a matter of law, but I am taking
a liberal approach. Say what you have indicated you intend to say in due course.

(Ir.)

Exercising judicial discretion appears to be part of justice administration as well
as construction of judicial identity.

4. CONCLUSION

Metapragmatic comments constitute an essential part of judicial discourse. These
comments contribute to constructing the primary reality, i.e. the reality of the courtroom,
the secondary reality, i.e. the reality of a misdemeanor or a crime, and the reality of law.
Based on this, metapragmatic utterances can be grouped in three types. Their general
function being regulative, judicial metapragmatic units perform a number of more spe-
cific functions which allow the judge to organize a trial in a consistent way, to exercise
judicial power and discretion and — through these — to construct the judicial identity
and administer justice.

Functional specifics of judicial metapragmatic utterances are predetermined by le-
gal and procedural norms as well as legal culture of participants. Lack of courtroom
experience leads to procedural and behavioural violations, that are corrected by judicial
metapragmatic remarks.

From a formal perspective, metapragmatics involves a wide array of linguistic
means — from separate lexical units and introductory constructions to complete utter-
ances consisting of a few sentences.

Russian and English judicial metapragmatic remarks reveal differences in their
linguistic realizations. While English judges tend to mitigate instructions and resort to
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indirect speech acts (declaratives and interrogatives) to perform judicial control, Russian
judges are more direct and exploit imperatives and modal verbs. This leads to the con-
clusion that linguistic realization of metapragmatics is to some degree predetermined
by national specifics of other communicative categories, €.g. politeness category.

The metapragmatic component of judicial discourse should not be viewed as a mere
supplement to the factual content, as it plays a principal role in sustaining court as a so-
cial institution, constructing judge’s identity as a figure of power and, as a result, ad-
ministering justice.

© Tatiana Dubrovskaya, 2017
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METAMNMPAIrMATUKA OCYLLECTBJIEHUY NPABOCYAUA
B AUCKYPCE POCCUNCKUX U AHITTUUCKUX CYOEN

T.B. lyopoBckas

[leH3eHckuil rocyJapCTBEHHBIN YHUBEPCUTET
44000, Ilenza, Poccusa, yn. Kpacuas, o. 40

Hacrosimas craTbs nenaer BKIaj B UCCIIEIOBAHHE METAParMaTHKH B YCJIOBUSX CyJIeOHON KOMMY-
HHUKALlUH, B YACTHOCTH B JIMCKYPCE PYCCKHMX M aHIVIMICKUX CY/IEH, ¥ MPEeICTaBIsIeT Pe3yJIbTaThl (GYHKIINO-
HAJILHOTO aHaJlM3a MeTalparMaTHUeCKHX JJIEMEHTOB. B cTaThe yTBep»kIaeTcs, YTO METaBbICKa3bIBAHHUS
SIBJISIFOTCS CBOWCTBOM CY/IGHCKOTO AUCKYpPCa, B KOTOPOM OHH BBITIOJHSAIOT 0COOBIE (PYHKIIUH, CBSI3aHHbIC
C peanuzalyel BIACTU U CYAEHCKOro yCMOTPEHHMS, a TAKXKe C OCYLIECTBICHUEM IpaBocyausa. O0cysxna-
10TCs (DYHKIMH METaBbICKa3bIBaHHH, BBIICIISICMbIE B HAYYHOW JIUTEpAType, U MpeasiaracTcs Kiacchpuraris
MeTalparMaTHueCKUX IEMEHTOB B CY/ICHCKOM JICKYpPCEe B COOTBETCTBUHU C TPEMsI THUIIAMH PEabHOCTH, BbI-
nemsiembiMu Jlx. ['n66orcoM (Gibbons 2003). Tleppast rpyrma MeTanparMaTHuecKHX JIEMEHTOB CIIOCOOCT-
BYET CO3/IaHHIO TIEPBHIHON PEATbHOCTH, T.€. PEATbHOCTH CyICOHOTO 3aCeIaHusl; BTOpas TPpYyIIa IIOMOTraeT
(hopMHUPOBATH BTOPHIHYIO PEATEHOCT, T.€. PEaIbHOCTD TIPECTYILICHHS HIT IPABOHAPYILCHHS; TPEThS IPYII-
a KOHCTPYHPYET peaslbHOCTh NpaBa. B3siTble BMecTe, Bce THITBI METANParMaTHIECKUX SJIEMEHTOB CO3IAI0T
OpPraHU3YIOUIYI0 paMKy cyneOHOro npouecca. PeueBble 1aHHbIE JJIs aHAJIM3a BKIIIOYAIOT CTEHOTPAMMBbI
COBpeMEHHbIX cyneOHbIX 3acenanuii (1998—2008). [IpumeHeHne pycCKUX M aHTIIMHCKHUX JTaHHBIX TI03BO-
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HHKallMH, HalIpUMep, C BEXIIUBOCTHIO.
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