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COepexeHue HaceneHnsa B napagurme
rocynapcTBeHHOro nNpaBoBOro CyBepeHuTeTa:
HOPMbI, OTKIIOHEHUS, BbI3OBbI, PeLleHns
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AnHoTtanus. PaccmarpuBaercs cozepxkaHue AeMorpaduueckoil MOIUTUKY, BIUSHUE COCTOSHUSA
HapoJlOHaceIeHNsl Ha oOecledeHne TOCYAapCTBEHHOTO PaBOBOTO CYyBEPEHUTETA, PACKPHIBACTCS POIb
TakUX (PaKTOPOB, KAK €CTECTBEHHBII IPUPOCT HACENIEHHUS, €r0 KOJMUYECTBEHHbBIE U KAUeCTBEHHbIE XapaK-
TEPHUCTUKH, CIIOCOOHOCTH CTPAaHBI YKPEIUISATh HAIMOHAIBHYIO CINIOUYCHHOCTh M COXPAHATHh HE3aBHCH-
MOCTb B YCIIOBUSIX 00OCTPEHUSI MEXIOCYAapCTBEHHBIX OTHOLIEHHH M HauyaBLIEHCS 3MO0XH U(POBHU3a-
mu. Kype Poccun Ha Bo3poskieHHE KOHKYPEHTOCIIOCOOHOCTH W BIHSHHS Ha IOIHTHYECKOE MHUPO-
YCTPOMCTBO OIUPAETCS HE TOJIBKO HA AUIUIOMATUYECKUE, HO U APYTHE COCTABHBIE YACTU IOCYNapPCTBEH-
HOTO CYBEpPEHHTETa, KOTOPBII MOXKHO KBATH(DHUIUPOBATH KAK TEPPHTOPHATEHBIH, IPOMBIIIICHHBIH, TeX-
HOJIOTHYECKUHi, TPaBOBOM, 00pa30BaTeNbHbIH, KyJIbTYPHBIH, HHPOPMALMOHHBIN, a TAKXKE JPYTHe KOMIIO-
HEHTHI, CpeIy KOTOPBIX BAXHYIO POJNb HMTpaeT JeMorpadudeckuii cyBepeHHTeT. OH oOecrednBaeTcs
CUJIBHOH COLMANbHOHN IOJIMTUKON B 00nacTu cOEpekeHUs] HACENICHUS, €T0 KOJMYECTBEHHOTO U Kaue-
CTBEHHOI'0 COCTOSIHUS, @ TAKXKE OTBETCTBEHHBIM PEryJIMPOBAHUEM MUIPALIMOHHBIX IIPOLIECCOB.
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Abstract. The study examines the content of demographic policy, the impact of the state of the
population on ensuring state and legal sovereignty, reveals the role of such factors as natural population
growth, its quantitative and qualitative characteristics, the country's ability to strengthen national cohesion
and maintain independence in the conditions of aggravating interstate relations and the beginning of
digitalization era. Russia's policy of reviving competitiveness and influencing the political world order
relies not only on diplomatic, but also on other components of state sovereignty, which can be qualified
as territorial, industrial, technological, legal, educational, cultural, informational, as well as other
components, among which demographic sovereignty plays an important role. It is ensured by a strong
social policy in the field of population conservation, its quantitative and qualitative condition, as well as
responsible regulation of migration processes.
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BBenenune

Hemorpadurgeckoe COCTOSIHNE HACEIEHUS B €T0 CITOCOOHOCTH BHITIOIHHUTH CBOIO POJIb
B 00ecredeHnH TOCYJapCTBEHHOTO CYBEPEHUTETa HaXOAATCS B IPSIMOM 3aBUCUMOCTH: CY-
BEpPEHHOE rOCYJapCTBO OTBEYAET 332 TEPPUTOPUAIIEHYIO LIETOCTHOCTh, 0€30MaCHYIO0 KU3HE-
IEeSITeTFHOCTh, COXpaHeHNE TPAAUIIMOHHBIX [IEHHOCTEH /TSI HACEeJIEHUSs, TIOBBIIICHUE €ro
OIarocoCTOSIHUS; TOCYIapCTBEHHAsI TIOJIMTHKA pAacCUUTaHa Ha MPEOI0JICHIE MEXKOH(pec-
CHOHAJIbHBIX, MEKHAIIMOHAJILHBIX, COUUANBHBIX U APYTHX MPOTUBOpPEUNH, a cOepexeHne
HACEJICHUS €CTh PelIaloliee yCIOBHE He3aBUCUMOCTH CTPAHBI U €IMHCTBA OOIIECTBA.

Yxe B cHily 3TOr0 cOepekeHne HapOoJIOHACETICHUS, TApMOHU3AINS POXKIAEMOCTH 1
CMEPTHOCTH, 00ecIieueHHEe ECTECTBEHHOTO MPUPOCTa U YBEIUYCHUE TPOJIOIDKUTEIBHOCTH
JKU3HU, & TaKKE CBSI3aHHBIN C ATHM KOMIUIEKC COIMAIBHO-IEMOTpapUUecKux U IPYrux
mpoOsieM OBUT M OCTAlOTCA TPEAMETOM HCCIEIOBAHUN, BBICTYIDICHHH ITyOIHIIMCTOB,
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3aMEeTOK JKypHAINCTOB, TEMIIEPAMEHTHBIX pedeil MOJUTHKOB BceX ypoBHEH. CBO BKIa B
MMOHUMAaHUE CJIOKHOCTU MPOOJIEMBI M MIPABOBOM pEaKkMK Pa3IMYHOTO poja OTKIOHEHHH
(meBuanuit) OT CTaHIAPTOB JleMorpaUIecKoro mpolecca BHOCAT 3aKOHOATEH, YHHOB-
HUYECTBO, T.€. PearupyroT Bce BeTBU Biactu, CMMU, a Takke Tpy ITaBHBIX LIEHTPA BIUSHUSA
Ha KOJIMYECTBEHHBIC U KAYECTBEHHBIC XapaKTEPUCTUKHU HAPOJOHACEICHUS: 3IpaBOOXPaHe-
HUE, 00pa30BaHHe, CEMBbS.

Bce 310 — winiieBasy, BHyTPUIIOIATHYIECKAS YaCTh IEMOTPaIecKoro moprpera 0o-
mecTBa. Jlpyras ctopona — nemorpadust Kak UCTOUYHHK CHJIBI HIIH C1a00CTH rOCYIapCTBa.
OT0 — cocTaBHAas YacTh TAaKOro PeHOMEHa, KaK CyBEPEHHUTET: TOCYJapCTBEHHBIN, HAIIHO-
HaJBHBIA, peaabHBIA, 00pa30BaTeIbHBIN, TPABOBOM M T. M., B TOM YHCJE AeMorpadudie-
CKHUU.

CyBepeHHMTeT KaK KaTeropus npasa

OTHUMONOTHUS TIOHATUSI «CYBEPEHHUTET» U €T0 BOCIPHUSATHE YUCHBIMH, MOJIUTHKAMHU,
00IIIECTBEHHOCTHI0 UMEIOT TIPOIOIKUTEIHHYO0 HCTOPHIO.

B paHHuX OMBHIM3ALMSIX OPHU3HAKH MOJUTUYECKOTO M IMPABOBOTO CYBEpEHUTETA
HAaXOJWJIH CBOE OTPAXKCHHE B HCTOPHHM TakuX TocymapcTB, kak lllymep m Akkan,
Kwurait, Unaus, Eruner, Basunon, ['perust, Pum u 1p., HO caMoro TepMuHa «CyBEpEHUTET)
He OBLIO.

He BcTpeuaeTcs OH U B rOCy1apCTBEHHO-TIPABOBOM Hayke nepuojia Gpeoianu3ma, XoTs
CTaTyc CyBepeHa (CeHbopa, KHs3s, rpada, reprora, Kopoyis WK UMIepaTopa) yKe UMel
UJICOJIOTO-TIOTUTHYECKOE U MPaBOBOE coaepxkanue. OAUH U3 CaMbIX U3BECTHBIX MPABOBE-
noB CpenHeBekoBbs ¢panmy3ckuii opuct ®. ae bomanmyap (1254-1296) zamertwi:
«Kaskp1it 6apoH — CyBepeH B CBOEH GapOHHH, a KOPOIb — CyBEPEH HaJl BCeMu» .

K noHrMaHuio rocy1apcTBEHHOTO CyBEpEHUTETA IUBUIN3ALMA 114 TOJITUM 3BOJIIO-
LIMOHHO-PEBOJIOIMOHHBIM myTeM. OH TpoJsierasl 4epe3 mpeojgosieHne (eoJanbHOi pas-
TPOOJICHHOCTH; BO3BHIIICHIE HAMO0JIEe CUITLHBIX TOCYAAPCTB U UX JTUACPOB HAJ IPYTUMH
cyBepeHamu; pOpMHUPOBaHKE BHYTPSHHEH 3aBUCUMOCTH BacCalioB OT ()e0IasioB; OTTECHE-
HUE IIEPKOBHOW BJIACTH CBETCKHMM MOTYIIECTBOM; pa3pyllieHue (eoain3Ma HaIlOHAIb-
HBIMH OypKya3HBIMU peBOONUsIMHA. KOopoib, CTaBIIMi CHMBOJIOM BCEH TTOJHOTHI BIACTH
(3axoHOJATEeNHHOM, CYJcOHOM, HAIIOTOBOM, KapOBO, BOCHHOHN U T.J.), BO3BBICHIICS KaK
abcomoTHEIN cyBepeH. @opmyna «'ocyaapcTBO — 3TO s» TOYHO TIepeaaBaio CoiepiKaHnue
abcomoTrn3Ma.

ToproBo-npeanpUHAMATEIILCKAE KPYTH J0JITr0e BpeMs ObLIH COIO3HUKaMU abCOIT0-
THU3Ma B JieJie YKpeIuleHus1 BracTu MoHapxa. C HapacTaHUeM BIHSHHSA OypXKya3Wd BO3-
HUKJIA JUCKYCCUU O MapameTpax U NpeJesax CyBEpEeHHOH BIACTH.

B nmapagurme MapKCUCTKOM TEOpUH MpaBa, JOCTATOUHO MTOJHO U3JI0KEHHON B TPy Aax
MPaBOBEJOB COBETCKOIO ATana Pa3BUTHUS IUBUIM3AIUU, UCTOKU CYBEPEHHOCTHU CBSI3BIBA-
torcst ¢ umeneM JKana bonena (1529-1596 rr.), dpanimy3ckoro nmonutuka, puiaocoda, 3Ko-
HOMHUCTA, FOPUCTA, WIieHa mapiaamenTa [lapmka u npodeccopa mpasa B Tymyse. IMmeHHO OH
B counHeHUHU «O peciiyOauKey BBEN B HAYUHBIM 000POT TEPMUH «CYBEPEHHTET» M 000C-
HOBAJI €T0 POJIb KaK «aOCOOTHYO U BEUHYIO BIIACTh B TOCYapcTBe». B oTnmdune oT cBonx
npeamecTBeHHUKOB JK. BoJieH cuuTan rocy1apcTBo BbICIEH U HE3aBUCUMOM BJIACTHIO KaK
BHYTpPH CTPaHBI, TAK U B €€ OTHOIICHUSIX C APyruMu cTpaHamMu. OCHOBHBIMH CBOMCTBaAMHU

! Lur. mo ku. (Manelis, 1964:13-14).
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cyBepenurera XK. bojieH cunTan HEOrpaHUYEHHOCTb, HEJIETUMOCTh U ocTOIHCTBO. Hocu-
TeJIeM CyBEPEHUTETa OH MPHU3HABAJ HE TOCYJapCTBO, a JMYHOCTb KOPOJIs, K 3aCiIyram Ko-
TOPOT0 OTHOCHII JINKBUJIAITUIO Pa3IpO0IEHHOCTH BHYTPH CTPaHbI U 0CBOOOXKIeHNe DpaH-
IIUM HE TONBKO OT BiacTu [lanel PuMckoro, HO 1 uMmeparopa’.

Ha npotsxxenun XVI-XVII BB. men npouecc abcom0TH3ALNN KOPOJIEBCKOM BIACTH,
000CHOBaHUS ee 00KECTBEHHOTO POUCXOKICHHUS, a IPABO OBLIO TEOPETUYECKOW OCHOBOM
9TOW NOKTpUHBEL McTopus 3adukcupoBaia: HanOosee Mocae10BaTeIbHO M B COOTBETCTBUHU
c yuenuem K. bomena abcomoTn3Mm yTBepkgaics Bo DPpaHIUU KapAWHAIOM
A K. gro [Tneccn, repuorom ae Putnense (1585—1642 rr.) n koponem ©@panunu u HaBappsl
(c 14 mas 1643 1. mo 1 ceuts6ps 1715 r.) JlrogoBukom XIV ne Byp6onom. KpymHsriit co-
Berckuii npaBosea b.JI. Manenuc no aToMmy noBojty nucan: «Puiienbe Bo Bpems ykperie-
HUS a0COIOTH3MA MTOBEJT PEIIUTENbHYI0 00pHOY MPOTHB (eoAaNbHO-CEMAPATUCTCKUX DIle-
MeHTOB. [1o ero nHHUIMATHBE OBLITN CPBITHI JBOPSHCKUE 3aMKH, KA3HEHBI HECKOJIBKO POJIO-
BUTBIX BEJIBMOK, OTPAHUYEHO BIMSHUE HA TOCYIapCTBEHHYIO KU3Hb YWICHOB KOPOJEBCKOU
CEMbH, YCTAHOBJICH KOHTPOJIb HaJl ryOepHATOpaMU MTPOBUHIUI, Ype3aHbl paBa MPOBHH-
[UANBHBIX TITATOB, AapiIaMeHToB u T.1.» (Manelis, 1964:22).

Wneu cyBepeHUTETA U €r0 POJIA B FOCYAAPCTBEHHOM KU3HU MOJYYUIIU B JaJIbHEHIIEM
pa3BUTHE B TPYAaxX TOJIAHCKOTO FOPUCTa B TOCYAaPCTBEHHOTO Jesitens, Guiocoda, xpu-
CTHAHCKOIO arosiorera, fpamarypra v nosta I'. I'pouus (1583-1645 rr.), anrnmiickoro
¢unocoda, omHOTO M3 OCHOBATENEH COBPEMEHHOW MOJUTHUYECKOW (puiocoduu, Teopuu
OOIIIECTBEHHOTO JIOTOBOpa H TEOPHUM TOCYAapCTBEHHOTO cyBepeHuteTa 1.1 0060ca
(1588-1679 rr.) u np.

B MockOBCKOM LIAPCTBE UICOJIOIOM BO3BBIIICHHS EHTPAIBHOM BIACTU B MPOTUBO-
BeC OOSIPCKOMY CaMOIYpPCTBY BBIIBHTAN PYCCKHUi (rutocod, myOmUITuCT, OMUH U3 CaMBIX
APKUX TMPEJICTABUTENEH PyCCKON 0OIECTBEHHO-TIOMUTHIECKONH MBICIH cepeauHsl X VI B.
N.C. TlepecsetoB (poauics B Havase XVI B., ymep B 1550-1560-x rT.). K coxanenuto,
N.C. TlepecBeToB 0OKa3ajcs B YUCJIE MAJIOU3BECTHBIX MPOCBETUTEIIEH, a €ro IJIaBHas KHUTa
«CounHeHus» OblIa U31aHa JUlib B 1956 1.

B cBoux counnenusix U.C. [lepecBeToB 00aMuan peakiMOHHBIX 0O, KUBLIUX JINY-
HBIMH KOPBICTHBIMH HHTEPECaMH, OOOCHOBBIBAT HEOOXOJUMOCTh YKPEIUICHUS IapCKOi
BJIACTH, OTIUPABLICICS HA CUIBHYIO ApMUIO U MECTHBIE, IOJUYMHEHHBIE AP0 OpraHbl Blla-
CTH, BKJIIOYasl CyieOHbIe OpraHbl, ((MHAHCOBBIE U HAJIOTOBBIE CUCTEMBI U T..

B Poccuu rimaBHBIM TEOPETHKOM M HOCHTEJIEM caMoiepkaBus ObLI 1aps MBan Bacu-
JIbEBUY, CTABIINK I'pO3HBIM ISl BHYTPEHHUX U BHEIIHUX BParoB rOCyIapCTBEHHOTO CyBe-
penuteta. Hambomnee momno B3risanel MBana IV I'po3HOTO M3IOXKEHBI B €ro MHChMax
A. Kypockomy, B.I'pssHoBy, npyrum ommoHeHtamM. B mpencraBmenun HWBana IV
«rocynmapb ObUT OOJBIIE TOCYAAPCTBa». By Iydn pemuruo3HeIM denmoBekoM, MBan IV Tem
HE MeHee He JOMycKall yuacTHs IepKBHU B Jena rocynapcrsa. CyBepeHHBIMU HAph CUUTAI
1 TOCYJIapCTBO, U Tocyaaps.

B MockoBckoM mapcTBe mporiece TpaHchopMaIui rocy1apCTBEHHOTO CyBEPEHUTETA,
KaK ¥ cMeHa (eoJaTbHOTO CTPOos OyprKya3HBIM, IIeNT MEJICHHEee, YeM B €BPOTIEHCKIX CTpa-
Hax. Hammuue napnamenra, Hampumep, B Anrnum, VMBana IV I'po3Horo Bo3mymaro.
U naxxe EnnzaBeTte, aHTIIMHACKOT0 KOPOJIEBE, K KOTOPOM OH ITUTAJ OOJIBIIOE PACTIONOKEHHE,
HBan IV I'po3Hblii nucal, 4To y Hee, TOMUMO caMOoi EnuzaBeTsl, Ipyrue a1, My KUKU

2 Hogmp. cm.: (Manelis, 1964:20-21).
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TOProBbIe, FOCYAPCTBOM BaferoT . Poccuiickas MOfie b HOJTUTHYECKOTO M HE0I0THYe-
CKOTO CYBEpEHMTETa COCTOsUIa M3 JBYX yacTel: rocynaps u rocygapcrsa. Kopxu storo
SIBJICHUSI YXOJIAT B MCTOPHIO PYCCKHX IpaBUTENCH, KHA3EH, Lapell U BOIUIOTHIMCH
B UMIIEPCKOM TpaguIUu.

Bcenen 3a UBanom IV I'pozsbiv TI€Tp I MONHOCTBIO MOAUMHUI LIEPKOBb FOCYAAPCTBY,
OTMEHUJI MAaTPUAPLIECTBO U YUPEIUI AJIsl YIPABICHUS LIEPKOBHBIMU JCNIaMU «CBATECUIINI
cuHOZ». B ero cocraB Bouuin HazHaueHHbIe [leTpom I apxuepen, a pyKOBOJIUI CUHOJAOM
o0ep-mpokypop. CBeTckast U JyXOBHas BIACTh, KaK U JPyTHE ee BETBH, OKa3aJINCh B PyKax
napst. Tak nosiBuIack HoBast opMa CYBEpPEHUTETa — MOHAPXUYECKU cyBepeHuTeT. Kak u
ITérp I, Exarepuna II, ciemoBana dopme: I apxuepeeB BOJSI MOHApXa BBIIE 3aKOHOB
€BaHTEJIbCKUX.

B otnuunn ot XK. bonena, T. ['o66ca u apyrux meicnutesneid GpaHKo-IIBeHIApCKUT
¢unocod, mucarens U MbIcIHTENb 3110XU [IpocBenieHus, Takke My3bIKOBE], KOMIIO3UTOP
n 6orannk JXKan-XXak Pycco (1712—1778 1T.) BKIIaABIBall B MOHATHE «CYBEPEHUTETY» HHOU
MOJIMTUKO-TIPABOBOM CMBICII, HAMIOJHSASA €ro OypKya3HO-IEMOKPATUIECKUM COJICPKAHUEM.
Ero y4yenue ctponsiock Ha TOM, YTO aOCOIOTHBIN CYBEPEHUTET MPUHAICIKUT HE KOPOITIO,
a HapoIy, TOYHEE, COCTOSATESIILHON YacTH TpakaaH OypKyaszHoro obmiectsa. Cuiia Hapo/I-
HOTO cyBepeHurera, no Mbiciu JK.-JK. Pycco, 3uxknercs Ha npase, ¥ IOTOMY 3aKOHOJIA-
TeJIbHAasl BIACTh €CTh CyTh HapoAHOTO cyBepeHuTeTa. Ero omopoii siBisercss O0mecTBeH-
HEI noroBop. CyBepenuret, 1o Meicim JK.-JK. Pycco, «He MOXeT OBITh PEACTABISIEM TI0
TOM ke caMOi IPUYHNHE, IO KOTOPOI OH MOXeT ObITh oTuykaaeM. OH 3aKiIo4aeTcs B HC-
KIIFOYUTEILHO O0IIIeH BoJie, a BOJIsI HE MOXKET OBITh TpeacTaBieHay (Rousseau, 1938:82).

PoOkue monbITKH yUpekIeH!s KOHCTUTYIIMOHHON MOHapxuu B Poccun npeanpuam-
mamuch («Koncturynus» H. MypasweBa, «Pycckas npaBmax» I1. [Tectens, u3BecTapie Ma-
Hudectel Hukonas II), Ho He mpmkumuch: pa3dykeHHBIH nubepanamMu Hapod B 1917 T.
OTpeKcs OT BeHleHocna, umneparopa Hukomnas II Pomanosa. Unest HapogHOro cyBepeHu-
Tera, mpumremmas B EBpomy BMecTe ¢ moOemoit OypiKya3HBIX PEBOJIOIMMA, TPAHUILY
Poccuiickoit Umnepun He nepecekia.

Jlyumie npyrux NMOJMTHUKOB HAESIMH KOHCTUTYLIMOHHOTO CYBEpEHHTETa BOCIOJIB30-
Bacs rerepan bonamapr (1769—1821 rr.), craBmmii nmneparopom Hanoneonom [ umenno
Ha BOJHE OyprkKya3zHoro jJulepaan3Ma.

Bropast monosuna XIX B. oboraTunachk BOCIPHUITHEM CYBEpPEHUTETa TAKUM IPH3HA-
KOM, KaK HE3aBUCHUMOCTh rocynapcTBa. OIHaKo ropasfo yalle CyBEpEeHUTET paccMaTpHu-
BaJiCsi C TOYKM 3pEHUS BHYTPEHHETO TOJMTHYECKOTO YCTPOMCTBA, YTO OCOOEHHO
XapakTepHO 1J1s1 AHIIMH. 37iech HAILIO IIMPOKOE PACIIPOCTPaHEHNE YISHNE aHTIIMHCKOTO
[OJINTHKA, FOPUCTA, aJBoKaTa, ¢wiocoha u wucropuka mpasa Y. bmkcroHa
(1723—-1780 TT.), KOTOPHII BEICTYIIA] IPOTUB HAPOTHOTO CYBEPEHUTETA.

V. BaKCcTOH He OBUT OTMHOK B CBOEM OTPULIAHUH TOJIb3BI HAPOIHOTO CyBEPEHUTETA:
B Hauane XIX B. Takyro ke NMO3MIHMI0 3aHUMan Hemenkuit ¢unocodp I.B.D. Ierenn
(1770-1831 rr.). On nucan: «CyBEepeHUTET UMEETCS KaK JIUIHOCTD IIETI0T0, a IMOCIETHSISA
HAMEETCS B COOTBETCTBYIOILEH €€ MOHATHIO PEANIbHOCTH, UMEETCS KaK JMYHOCTh MOHApXa)
(Hegel, 1934:305).

OO0muit ananu3 padoT, MOCBAIMICHHBIX PAa3IUYHBIM aclleKTaM CYBEPEHHTETA, MO3BO-
JSIET COTJIACHUTHRCS C TEM, UTO «TOCYIApPCTBEHHBI CYBEPEHHTET INPEACTaBISET COOOI0
00s13aTeNbHOE CBOIMCTBO TOCYAApCTBEHHON BIAcTH, BBIpa)karolieecss B TOM, OHa

3 Cwm.: Mocnanus Usana I'posnoro. M.-J1.: Uzn-so AH CCCP, 1951. C. 332-333.
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B COOTBETCTBHHU C MHTEPECAMH ... TOCIIOACTBYIOIIETO KJacca ... OCYIIECTBIIET BEPXOBEH-
CTBO BHYTPH CTPaHbI U NOJUTUYECKYIO U FOPUIHUECKYIO HE3aBUCHMOCTD BO BHEIIHUX CHO-
menuax» (Manelis, 1964:84).

B XX B., nocie okoHyanusi Bropoit MupoBoii BOWHBI, HACTYIIWI IEPUOJI KOHIIEHTpa-
LUK CWIbl Ha OBYX nomocax MupoBoi nonutuku: CCCP u CIIA. O6e cucteMsl cTpeMu-
JUCh K YKPETICHUIO CBOETO BIHSAHUS, HO UIMEIU CYIIECTBEHHBIE PAa3INUHs.

[Tox BozueiictBuem CCCP dhopmupoBanzack 3aMHTEPECOBAHHOCTL €TI0 COIO3HUKOB B
IOOPOBOJIFHOM Tepefade YacTH CBOETO CYBEPEHHTETa B TIOJB3Y B3aUMOBBITOJHOTO
COTpyJIHHUYECTBa B pamkax BapmaBckoro porosopa, CoBeTa S5KOHOMHYECKOW B3aMMOIIO-
MOIIH, «MHBAJIIOTHOTO» PyOJIs U T.A.

CILIA nelicTBOBaNM TUKTATOPCKUMH METOAAMH M HE CUHUTAINCH C CYBEPEHHUTETOM
rocyaapcts, BxoauBmux B HATO unu npyrue o0bequHEHUS.

st CCCP cyBepenuTeT ObLT MOJTUTUKO-TIPaBOBOM Kateropuei, 1uist CILIA — BoeHHO-
nomutrdeckoid. ['eremonm3m CIIIA wrHOpHMpoBan HAIWOHAIBHBIA CYBEPEHHTET,
MTOCKOJIBKY OH MPEMSTCTBOBA BMEUIATEILCTBY BO BHYTPEHHUE JIeNa APYTHUX CTPaH.

ITocne pazBana CCCP cyBepeHHUTET CTaJl BOCIPUHUMATHCA KaK yrpo3a KOHIEIHU
OHONOIIOCHOro Mupa. [lox TepMuHOM «rnodanu3anus CKphIBAJICSI Kypc Ha aMepUKaHH-
3aIMI0 MUPOIOPSAIKA.

B XXI B. HayaJics MPOTUBOPEUUBBIN IIPOLECC BO3POKAECHUS Poccuu, HO TONBKO CITy-
cTs nouTH 4eTBepTh Beka B CIIIA monsiin, uro Poccns crana Ha My Tk BO3POXKAECHUS CBOETO
CYBEPEHHUTETA, CYTh KOTOPOTO B CBOE BpeMsl ObliIa JJakOHHIHO chopmynupoBana A.S1. Bei-
mHHCKUM: «CyBEpeHHUTET €CTh COCTOSHUE ITOTHOBIACTHUS TOCYAapCTBa HA CBOEH TEpPPUTO-
PHH U €r0 HE3aBUCHMOCTH OT JIPYTHX FOCYIapCTBy”.

C HacTymIeHHEeM HOBOTO CTOJIETHS MPOLiecC JecyBepeHn3annn Poccun B monuruye-
CKOM IUTaHE 3aBEpIIMICS U Hadalach HAINpsDKEHHAs pa0doTa 1Mo BO3POXKICHHUIO Trocynap-
CTBEHHOI'0, IPaBOBOI'0, IPOJOBOJILCTBEHHOI'O, TEXHOJIOTUYECKOr0, 00pa3oBaTebHOIO U
HHBIX COCTaBHBIX YacTel HAIlMOHAJILHOTO CYBEPEHUTETA, B TOM 4HCIIEe AeMOrpaduuecKoro
(Kokoshin, 2006).

Jdemorpadguyeckoe coCTOTHHE HaceJIeHUS KaK 0a30Basi 0CHOBA o0ecriedeHust
rocy1apCTBEHHOT0 HaCeJeHHs

I'maBHbIE yrpo3bl, IPOU3BOAHBIE OT AeMorpaduieckoro coctosnus Poccun, xopomio
M3BECTHBI. DTO: CHUKEHHE POKAAEMOCTH M COXpaHEHHE BBICOKOM CMEPTHOCTH, UTO MpPH-
BOJAMT K JICTIONYJIALINY, T.€. BEIPOKACHUIO HAIWH, B IEPBYIO OYEPEb PYCCKOM YacTH Hace-
JICHWS; HU3Kas IJIOTHOCTh HACEICHHS; HEpallMOHAJIbHAS MUTPALIOHHAs IOJIMTHKA; IO-
BEPXHOCTHBIN aHAJH3 PE3EPBOB JEMOrpaduIeckoro pocTa; HelAIbHOBUIHASL (PHAHCOBAs
MOJIMTHKA; HEpallMOHAIbHAs HAJOroBas CUCTEMa; OTCYTCTBHE HICOIIOTHUYECKOT0 000CHO-
BaHUsI LIMBIWIN3ALMOHHOTO [IpOrpecca; KOHCEpBAaTUBHAS KaJpoBasi IOJUTHKA; 000CTpEHHE
COLMANTBHBIX TIpoOJIeM (pOoCcT OEJHOCTH M HUIIETHI, KOPPYIIHs, CHIDKEHHE aBTOPUTETA
BCEX MHCTUTYTOB BJIACTH, YXYALICHUE COIIMATBHOTO CAaMOYyBCTBUS HaceneHus, aedopma-
LU TPAJUIMOHHBIX [IEHHOCTEN, yracaHue COIMaJIbHOTO ONTUMH3Ma U I€BaIbBalHs MIPO-
W3BOAUTENBHOIO TPYAQA; ACBUALMK M aJUKINH, OCOOCHHO B MOJIOAEKHOH cpene; Hemo-
CTaTOYHO IIOCIIEIOBaTEIbHAS JICATEIFHOCTh 00pa30BaTeIbHBIX YUPEXKICHUH B 00JacTH
MOJATOTOBKM KBaJM(HUIUPOBAHHBIX CIIELHAINCTOB M OTBETCTBEHHBIX, HNAaTPHOTHUYECCKH
HACTPOEHHBIX TPAXK/AaH, FOTOBBIX BBIIIOJIHUTH CBOM KOHCTUTYLIMOHHBIA AOJT, U T.A.).

4 ur. no xu.: (Levin, 2003:71).
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Bce 310 HaxoaUTCs B IPOTUBOPEUYUH € (DYHIaMEHTAILHBIM IIPABOBBIM 00CCIICYCHUEM
rOCyIapCTBEHHOM JeMorpaduueckoi MOJIMTUKY, MPOBOAMMON B Poccuu 1o uHHUIIMATHBE
Ipesunenta Poccuiickoit ®enepanun B.B. [lyTuHa u ero AxMuUHACTpanun’. ITO HECOOT-
BETCTBUE BBIPAXKAETCS B TOM, UTO YKa3bl [Ipe3unenta paccunTanbl Ha YKPEIJICHUE HHCTU-
TyTa CEMbU, CEMEIHBIX LICHHOCTEH, CO3JaHUE YCIOBHM, TO3BOJISIFOIINX HACEIICHUIO Peallu-
30BaTh CBOM PENPOAYKTUBHBIA MOTEHIIMAN, TPaXKJaHaM — CBOM (D)YHKIIMH, a IIPaBOIpPHMe-
HUTEJIbHAS MPAKTUKA, T.€. PE3YyJIbTAaThl IECITEIbHOCTH UCIIOIHUTEIBLHON BJIACTH HE JOCTH-
raloT OCTABIICHHEIX 1eeil. Mexay TeM Poccust 061aaeT KOJIOCCATBHBIM HCTOPUICCKUAM
OIBITOM 3PPEKTUBHOTO PEHICHUs JeMoTpaguIeckux mpodIeM.

Ha mpotrsokeHnn mmmTensHOTO Tieprona (¢ IpeBHEHmmMX BpeMeH W jo 1991 r1.)
B CTpaHe HaOII0AalCsl YCTOMYMBBIA POCT HaceneHus. He yxozs B riyOb BEeKOB, a HAaUWHAs
¢ 1897 o 1941 rr., oH OBLI TAKUM:

Tabruya 1/ Table 1
YucaenHocts HacesieHust Poccun ¢ 1897 no 1941 rr. /
Population of Russia from 1897 to 1941

Toxst / Years YucyseHnoctTs Hacedennss Poccun, MuTH 4estoBek /
Population of Russia, million people
1897
B rpanumax Poccutickoit ummnepun / 128 200 000
Within the borders of the Russian Empire
B coBpeMeHHBIX rpanunax / Within modern borders 67 473 000
1914
B rpannmax Poccniickoit mmMnepum / 165 700 000
Within the borders of the Russian Empire
B coBpeMeHHBIX rpanumax / Within modern borders 89 900 000
1917 91 000 000
1926 100 891 244
1937 104 932 000
1938 109 393 749
1939 108 377 000
1940 110 100 000
1941 111 708 000

Hcrounuk: Poccntickuii cTatuctudeckuii exxeromanuk. OpunuansHoe m3nanue. M.: Poccrar, 1996. C. 37.

Uucnennocts Hacenenwst Poccum ¢ 1927 1. mo 1939 r. yBemmummnace ¢ 93,6
1o 107,9 munH. O6mee yucio poauBiuxcs 3a 1927-1940 rr. cocraBuio 57,5 miH ymep-
mux —40,7. To ecTh ecTecTBEHHBIN pupocT Hacenenus Poccuiickoit denepanuu 3a 3T0T
nepros cocTaBua 16,8 mMiH genosex’.

5 Cwm.: Vkassl [Ipesunenta Poccun «O6 00bsBienuu B Poccuiickoit @enepanuu «J{eCATUIETHS IETCTBA» OT
29.05.2017 r., Ne240; «O HanMOHANBHBIX LIEJISIX U CTPATETHYECKUX 3a7auax pa3Butus Poccuiickoii deneparyu
Ha nepuona 10 2024 roxa» ot 07.05.2008r., Ne 204; «O HanmoHanbHbIX LeNix pa3sutust Poccuiickoit dexnepa-
mun Ha nepuof 1o 2030 roxa» ot 21.07.2020 r., Ne474; pa3spaboTaHHbIE HA X OCHOBE IPABUTEILCTBEHHBIE
[ocraHoBNeHNS U pacTIOpsDKeHUsI, B TOM urcite HannonansHbIi npoekT «/lemorpadusy, BKIIodaromas B ce0st
5 mpoexToB: «Crapiiee mokoyeHuey, «PuHaHCOBas MOANEpIKKa ceMel IPH poKAeHHH AeTeit», «ConeiicTre
3aHATOCTH KEHIMH — Pa3BUTHE JIOMIKOIBHOTO 00pa3oBaHus», «CIOPT — HOpMaA KU3HKY, «DopMupoBaHue
CHCTEMBI MOTHBAIHHY TPaXKAaH K 310pOBOMY 00pa3y H3HH, BKIIIOUas 340pOBOE MUTAHHE U OTKa3 OT BPEJHBIX
MpUBBIYEK». JI0CTaTOYHO MOJHBII NepeyeHb 3aKOHOJAaTeNIbHBIX aKTOB, yKka3oB [Ipe3unenTa, Pacnopspkennii n
noctaHoByieHnit [IpaButenscTBa copepxutcs B kuure [lemorpaduueckoe pasputve Poccuu: TeHIeHIMH,
MIPOTHO3BI, Mephl. HanmonansHeni gemorpadgudeckuit noxnan — 2020. M: OO0 «O0beanHEHHAS pelaKIus»,
2020. C. 150-153. Jlanee — [oxknan ... .

® DyexkTpoHHBIH pecypc. Pexum mocryma: http://www.demoscope.ru/weekly/knigi/andr_dars_khar/adk_pdf/
glavaS.pdf#:~:text= (gara oopamenus: 20.05.2023).
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Kax Buanm, Haunnas ¢ 1897 1. u 1o 1941 rr. Habmiogancst yCTOWYUBEIN POCT YHCIICH-
HOCTU HaceneHus. OcoOEHHO BHICOKMMH TEMITAMHU HACEJICHUE YBEIIMYMBAJIOCh B COBETCKOE
Bpems. Jlake B mepwop, MOJBEPTIIMNCS HaWOOJbIIeH InOepanbHO (aabcuduKamm,
T.€. B TOJIBI TaK HA3bIBAEMBIX PEIIPECCH, HAOIIOAIICSl €CTECTBEHHBIH IPUPOCT HACEIICHUS:
¢ 1926 no 1936 rr. BKJIIOYUTENBHO YHCIEHHOCTh HACEIEHUS €KErOAHO yBEJINYHBAIACh
Ha 1 MutH yestoBek, ¢ 1937 mo 1941 r. — Ha 1,5 MJIH YeIOBEK.

Kakx wm3BectHO, HakanyHe Bemmkoit OredectBeHHoit BoriHBEI B CCCP mpoxuBaiio
195,4 mnu uenoBex’. JIroJCKUe TIOTEPH 3a TOABI BOMHEI COCTABHIN 26,6 MIIH. YejOBeK,
6e3B03BpaTHBIE HoTepH 11 444 100 yenosex®.

CylecTBEHHbIE TTOTEPU BO BpeMs BOWHBI MOHECHIO TpaxkjaHckoe HacesneHue POCP:
K Hagaiy 1946 1. B pernonax Poccuu mpokuBano 55,9 MitH xeHImuH 1 41,7 MITH My>KIdH.
Bcero — 97,6 Mt uenoBek. [ UmoTeTu4eckue NOTEPU POCCUHUCKOTO HACETICHUS COCTABHIIN
19,8 MITH YenoBeK .

3a rompl HAIMCTCKOW OKKyNAaIlMH KapaTellsiMH MpeTHaAMEPEeHHO YHHYTOXKEHO
7 420 373 mupHbIx xutenei; 2 164 313 yenoBek NoruOJIM Ha NPUHYIUTENBHBIX paboTax
B [lepmanun; 4 100000 cranu >xkepTBaMH OKKYNAalUMOHHOro pexuma. Bcero -—
13 684 692 uemosexa'®. M3 mux rpaxman POCP — 1906 661 uenomek; YKpauHbl —
2 402 234 gemoseka; bemopyccum — 399 374 uenoseka; JlatBum — 279 615 uenoBex;
JIutel — 160 019 yenoBek; cronuu — 74 226 yenoek; Mongasuu — 42 242 yenoseka. 13
o0I1iero yuciia rpaxiaH, BBIBE3CHHBIX HA KaTOpXKHBIE pa0oThl B ['epMaHuio, Ha poaAUHY
nociie [To6ensr BepHymuck 2 654 100 genoBek; smurpantamu ctamu 451 100 genmoexk.
[oru6mu — 2 164 313 yenosex''. Ioru6au, B OCHOBHOM, OT PyK Kapateneil. A UMH ObLIH
HE TOJIbKO HEMIIbl, HO M HAalKUCThl YKPAUHCKOW, MOJIbCKOM, JUTOBCKOH, JATBUNUCKOM,
3CTOHCKOW U IPyTUX HAIIMOHAIBHOCTEM.

Karactpoduueckre mociaeacTBus s AeMOTrpapUuecKoro MmoTeHIMaaa HaceICHuUs
CCCP umenu 6oeBsie notepu Kpacuoit Apmun. Ilouckosast pabota, ycTaHOBJICHUE UIMEH
BOEHHOCITYKAI[UX, OMIMOOYHO 3aYMCIICHHBIX B YMCIIO MMOTUOIINX, a TAK)KE NCKITIOYCHNE U3
gucia 6€3B03BPATHBIX MOTEPHh BEPHYBIIUXCS U3 TUICHA, YTOYHCHHBIC TTOTEPU COCTABIISIOT
8 668 400 uenosek'?. 31,8 % sTux moreps orHocsTes K 1941 1., 27,3 % — k 1942 1.,
194 % —x 1943 r.,14,8 % —k 1944 1., 6,7 % —x 1945 1. T.e. 59,1 % noTepb NpuUXoaUTCS
Ha 1941 n 1942 rr., u 6,7 % Ha nocieHUl To BOMHBI CTATHCTHYECKHE JAHHBIC 0 0€3B03-
BpaTHBIX MOTEPSIX BOCHHOCITYKAIMX M0 HAIIMOHAIEHOMY COCTaBY IPHUBEICHBI B TA0. 2.

Tabnuya 2 / Table 2

Be3Bo3BpaTHbIe NOTEPH BOEHHOCTYKAIIUX 110 HALHOHAJIBLHOMY COCTaBY /
Irreversible losses of military personnel by national composition

Thic. yesioBek / Thousand people B npouenrax / Percentage
Pycckue / Russians 5756,0 66,40
Ykpaunnnp! / Ukrainians 13774 15,89
Bbenopycel / Belarusians 259,9 2,92
Tarapei / Tatars 187,7 2,16
EBpen / Jews 142,5 1,64
Kazaxu / Kazakhs 125,5 1,45

7 Benukas OteuecTBeHHas Bolina. FOOuelnbli craTucTuaeckuii cbopuuk: crar. ¢6. M.: Poccrat, 2020. C. 26.
8 Tam xe. C. 267.

° Tam »xe.

10 Tam xe. C. 274.

' Tam xe. C. 275.

12 Tam xe. C. 269.
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Oxonyanue maon. 2

Tric. yenoBek / Thousand people B npouenrax / Percentage
V36exu / Uzbeks 117,9 1,36
ApwmsiHe / Armenians 83,7 0,97
I'py3unsl / Georgians 79,5 0,92
Mopasussl / Mordvins 63,3 0,73
Uygamu / Chuvash 63,3 0,73
Aszepbaiimkanisl / Azerbaijanis 58,4 0,67
Mongasane / Moldovans 53,9 0,62
Bamkupsl / Bashkirs 31,7 0,37
Ocronipl / Estonians 21,2 0,25
Jlateium / Latvians 11,6 0,13
JIuroBusl / Lithuanians 11,6 0,13
Hpyrue / Other 230,7 2,66

Hcmounux: Tabnuma cocraBieHa aBTOpoM 110 KH.: Benukast OteuecTBeHHas BoitHa. FOOmelHbIi craTncTide-
ckuit coopHUK: craT. c6. M.: Poccrar, 2020. C. 271.

[Ipu ocBoOOX)IeHNH TeppuTopuH Poccutickoit Deaepanuu morudio 1 860 900 uemo-
Bek, YkpamHckoit CCP — 968 100, benopycckoit CCP — 213 600, JIutockoit CCP —
137 200, JatBuiickorr CCP — 130 200, Octonckot CCP — 67 100, Monnasckoit CCP —
18 700. Bcero — 3 395 800 yenoBek.

Eme 6onpmue norepu KpacHass Apmust moHecna nmpu ocBoOOKAeHUH cTpaH EBpomsl
u Asun. Ecnu cunTath TONbKO Oe3BO3BpaTHBIE MOTEPH, TO 3a ocBoOoXxAeHHE [lombum
Ooiirrel 1 koMauaupel KpacHoit Apmum otmamu 600 212 sxusneid, UexocmoBakuum —
139 918, Beurpun — 140 044, I'epmanun — 101 961, Pymerann — 68 993, ABctpun —
26 006, KOrocmaBuu — 7 995, Hopseruun — 3 436, bonrapun — 977, Kutas — 9 272,
CeBepHoii Kopen — 691. C yueroM caHHTapHBIX MOTeph oOIIas mudpa BBHIPACTET
1o 3 889 686 uenmorek. I1pu aTom Ha gomto [Tomemmm npuxonutes 2 016 244 genoBeka, T.e.
51,84 % 6e3B03BPATHBIX U CAHMTAPHBIX MOTEPD .

Jliis IpOsICHEHUs TaMsTH BCEX TEX, KTO Ceiyac CHOCUT MaMSITHUKH COBETCKUM BOU-
HaM-0CBOOOIUTEISIM, CIIEAYET 3aMETHTh, YTO BKJIA]] UX IIPEKOB B O0PBOY C 3aXBaTYNKAMHU
HeBennK. Ho oH Obu1, HanpuMep, TOTepH HHOCTPAHHBIX (POPMHUPOBAHUH, CpasKaBIINXCS HA

ctopone CCCP (tabu. 3).

Tabnuya 3 / Table 3
IMotepn nHocTpanubIx opmuponanuii / Losses of foreign formations
I'ocynapcersa (mepuoabl UX y4acTusi Be3Bo3BpaTHble Canutapusie
" . Bcero /
B BOEHHBIX jeiicTBusX) / States (periods norepu / norepu / Total
of their participation in hostilities) Irreversible losses Sanitary losses
Pymbinus (1944-1945 rr.) / 37208 92 108 129 316
Romania (1944-1945)
IMonbura (19431945 rr.) / 24707 44233 68 940
Poland (1943-1945)
Bonrapus (1945 r.) / Bulgaria (1945) 10 124 21 541 31 665
Yexocnosakust (1943-1945 rr.) / 4071 10 191 14 202
Czechoslovakia (1943-1945)
Bcero / Total 76 050 168 073 244223

HUcmounux: Tlogcuntano AaBTOPOM Ha OCHOBEC O(l)I/IL[I/IaJ'ILHbIX CTAaTUCTHYCCKHUX JaHHBIX.

13 Tlogcunrano aBTOPOM Ha OCHOBe KH.: Bemmkas OrtedecTBeHHass BoitHa. HOOMIeHHBIN CTaTHCTHYSCKHIA
cOopHuK: ctat. 6. M.: Poccrar, 2020. C. 272.
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Takum 06pa3om, 3a cBOOOTY €BPOIIEHCKUX CTpaH OTJAIN CBOM XKHU3HU 749 542 coBet-
ckux BonHa U 76 050 rpakmaH TeX CTpaH, KOTOPBIM Hecna cBoboxy Kpacnas Apmws, T.e.
noutu B 10 pa3 MeHble.

Kpacnas Apmust ocBoOOX1aJ1a OT HallM3Ma T€ CTPaHbl, YbH IPakJaHe BOCBAIH IPO-
tB CCCP. Co mIkoibHON CKaMbU BCEM HM3BECTHA dCKanpmibs «Hopmanausa-Hemany, HO
MaJio KTO 3HaeT 0 ToM, ueM Ha Teppuropun CCCP «mpociaBmics» GpaHITy3CKHHA JIETHOH.
B mBwxeHnn (paHIy3cKOTO aHTH(AIIMCTCKOIO CONMPOTHUBIICHUS Y4acTBOBAIM (ppaHIlys3-
ckue aHTU(AIIMCTCKUE TMonapaszliesieHus. B 0osx ¢ ruriepoBuamu morudmu Oonee
20 000 nmatpuoTos, a B BoitHe mpotuB CCCP — 6omnee 50 000 dpaniry3os (Shutov, 2008:6).
®DpaHIy3CKHil JIETHOH BMECTE C HAIMCTaMHU JPYTHUX HAIIMOHAIBHOCTEH YIOPHO 3aluIail
Bepnun. B Gopnbe ¢ ruTiepoBuamMu ClIoXWid TofoBbl 24 707 MONSKOB, HO OKOJIO
300 000 monsxoB (B 10 ¢ aumHUM pa3 6osbie) BoeBainu mpotuB CCCP u He BepHYIHCH C
BocToyHoro ¢poura'’. Takum 00pa3oM, €CThb 4YTO BCIOMHHTH HAM, HACIEIHMKAM
nobOeauTene, HO €CTh Ha/l YeM 33[yMaThCsl U TeM, KTO CHOCHUT aMSITHUKA BOMHAM-OCBO-
OOIUTENSAM. ..

[Tpu ananuze nemorpaguyeckux MpoIEccoB, MPOoTeKarmux nocie 1946 r., uckio-
YUTENBHO BXKHO YUYUTHIBATH TOT YPOH, KOTOPBIN IPUYHUHEH AeMOrpaduuecKOMy OTSHLH-
ay ¥ KOTOPBIN MPOAOIIKAET OKa3bIBaTh HETATHBHOE BO3/IEUCTBUE HA COCTOSIHUE HAPO0-
HacelleHus] CTpaHbl. 3HadeHHe 3THUX (PAKTOPOB HEJB3s MPEYyMEHBIIATh, HO HE CIEAYyeT
TOJILKO 3TUM OOBSICHATH COBPEMEHHOE COCTOSIHUE Hapo loHacenenus Poccun.

Takum o0pazom, aeMorpaduuecKkoe COCTOSHHE HaceleHHus, 0a30Bble XapaKTepH-
CTHKH YeJIOBEUECKOT0 KannuTana (YypoBeHb IPAMOTHOCTH, TIPOJIOJDKUTETFHOCT U KA4eCTBO
YKU3HU, HPaBCTBEHHOCTH, BOCTIPUATHE II€JIE COLMANBHOTO POTpecca, aBTOPUTET BIACTH
W T.J.) CTAJIN BaXHEHIIUM yCJIOBUEM CTOMKOCTH B TOJIbI CYpOBBIX HCHBITaHUi. Jlemorpa-
(uyeckas CTIUIOYEHHOCTD CTala OJJHUM H3 TJIaBHBIX (PaKTOPOB, HEOOXOIUMBIX JJIsl OTCTau-
BaHHS TOCYIApCTBEHHOTO CYBEpPEHHTETa W TJAaBHBIM (pakTopom mobenst B Benmkoit
OteuecTBeHHOM BOMHE ¢ HalMCTCKOW EBpoOIoi u B pasrpome SIMOHCKOTO MUJTUTApU3Ma.

IMapameTps! JeMorpaguuecKoro He4JIaroNnoJyYusi: HCTOPHKO-NPABOBOI aHAJIN3

Ha naugano 1946 r.e CCCP npoxwuayio 170,5 MiIH 4enoBek, B TOM uucie 74,4 MiIH
MyXUMH 1 96,2 MJTH KeHIIUH ~. Pa3sHuIA B KOIMYECTBE MyKUMH U )KEHIIHH COCTABIIANA
21,8 MIJIH 4eJoBeK, 4TO CO3AaBajlo KpallHe HEeOIAronpHsITHYIO PENpOgyKTUBHYIO CHUTYya-
nuto. HetpyaHo paccunTaTh, 4TO IPH COXpPaHEHUHN €CTECTBEHHOTO MPUPOCTA HACEIICHUS,
cioxuBIerocst HakanyHe Benukoit OreuectBeHHoi BoviHbl, B CCCP B 1946 . mpoxxuBaio
051 209,9 MITH YeI0BEK, a JKEHIIMH OBLIO ObI TONBKO Ha 9,9 MiIH Ooubllle. DTH THIOTETH-
YyecKHue OTEePH — pe3yJIbTaT HallMCTCKOTO HAIIeCTBUS eBporneicKkux cTpaH B 1941-1945 rr.
na CCCP.

C 1959 mo 1991 rr. mpupoCT HacelneHUs 3aMeIiCsa, HO coxpaHscs (Zhukov,
2017:49; Lokosov, 2022) (Tabm. 4).

4 Tlonp. cm.: JKykoe B.HU., @edsxuna JI.B. Tpuymdsl u Tpareauu XX Beka B coluanbHoil uctopuu Poccun.
Hcropuko-conmonorudecknii ananmn3: Monorpadus. M.: Cramuarpan, 2015. C. 40-41.
15 Benukas OteuectBennas BoitHa. FOGunelHbIN cTaTuCcTHYECKHH cOopHHUK: cTaT. ¢0. C. 268.
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Tabruya 4 / Table 4
Yucaennoctpb HaceaeHusi Poccun ¢ 1959 mo 1991 rr. / Population of Russia, 1959-1991
Fomnt / Years YuciaeHHocTh HaceneHus: Poccuu, MiTH yestoBek /
Population of Russia, million people
1959 117 240 000
1970 129 941 000
1971 130 563 000
1972 131 304 000
1973 132 069 000
1974 132 799 000
1975 133 634 000
1976 134 549 000
1977 135 504 000
1978 136 455 000
1979 137410 000
1980 138 127 000
1981 138 839 200
1982 139 603 800
1983 140 529 800
1984 141 582 600
1985 142 539 000
1986 143 527 900
1987 144 783 700
1988 145 988 300
1989 147 022 000
1990 147 665 000
1991 148 273 746

B 1992 r. Hayanace AemonysIys, CTaBIIas pe3yIbTaToM peodaaiaHusl CMEPTHOCTH
HaceJIeHUs HaJ POKIaeMOCThIO (Tab. 5).

Tabruya 5 / Table 5
Yucaennocts Hacesqenus Poccuu ¢ 1992 no 2022 rr. / Population of Russia, 1992-2022
Foxsr / Years YucieHHOCTH HaceleHUus Poccuu, MiTH YesloBek /
Population of Russia, million people
1992 148 514 000
1993 148 561 000
1994 148 355 000
1995 148 459 000
1996 148 291 000
1997 148 028 000
1998 147 802 000
1999 147 539 000
2000 146 890 000
2001 146 303 000
2002 145 649 000
2003 144 963 000
2004 144 333 000
2005 143 801 000
2006 143 236 000
2007 142 862 000
2008 142 747 000
2009 142 737 000
2010 142 833 000
2011 142 865 000
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Oxkonyanue maobn. 5

Foxer / Years YucjaeHHOCTh HaceJdeHuss Poccun, MJIH 4e1oBeK /
Population of Russia, million people
2012 143 056 000
2013 143 347 000
2014 143 666 000
2015 146 267 000
2016 146 544 000
2017 146 804 000
2018 146 880 000
2019 146 780 000
2020 146 748 000
2021 146 171 000
2022 145 557 000

Hcmounuk: DnexTpoHHBIH pecypc. Pexkmm mocrtyma: https://www.9111.ru/questions/7777777772086000/
(mata obpamenwns: 21.05.2023).

Hauunas ¢ 1992 r. nabironarores Tpu 3Tana aeMorpadudeckoro pazsutus Poccun,
JIBA U3 KOTOPBIX — jaenonysiiuoHHbie (¢ 1992 mo 2012 rr.; 2013-2015 rr. — yMepeHHO
MMO3UTHUBHBIN; HaunHas ¢ 2016 T. 1 M0 HacTosIIee BpeMs — MaJieHHe B 1eMOTpaQUUIECKyIO
smy). B mepBom nepruoze poxossiM 6bu1 2000-i1 T., KOTAa MOTepH HApOIOHACETICHUS IIPH-
omu3much K 1 MiH genoBek (949 100), a B XXI B. —2021 r., Korga cMepTHOCTb IPEBBICHIIA
poxkmaeMocTh Oonee ueM Ha 1 mMiH yenoBek (1 043 341).

ITo mpenBaputenbHbIM JaHHBIM, B 2022 1. ponunuch 1 306 162 mnaneHua, ymepian
1 905 778 uenopek. EcrectBeHnas yObumh cocTaBuia 599 616 wenosek'®. BepostHo, B
2023 r. COOTHOIIEHHE POKAAEMOCTH U CMEPTHOCTH NPUBEAET K 3HAUYUTEIBHBIM JeMOTpa-
(hUgecKuM TTOTEPSIM.

Jemorpaduueckoe HeOIaronomydre ociaadiseT BO3MOKHOCTH YKPETUIEHHUSI ToCyAap-
CTBEHHOT'O CyBEepeHHUTeTa. B rocyaapcTBEHHOH MOMUTHKE BHITEKAIOLINE U3 3TOTO 00CTOSI-
TEJILCTBA BBI30BBI H PUCKH YUUTHIBAIOTCSA, YTO HAXOAUT OTPAXKEHHUE B NESATEIBHOCTHU U 3a-
KOHOIATEIIFHOM, M NCIIOJTHUTEIRHOM BEeTBEH BiaacTH. B wacTHOCTH, 011HA M3 11eieii Harmo-
HAJILHOTO TpoekTa «Jlemorpadus» B 4acTH, Kacarolleics cyMMapHOro KosgguuueHTa
poxnaemoctu (CKP), paBHOrOo 1,7 pebenka Ha | sxkeHIHMHY (hEPTHIHLHOTO BO3pacTa
(15-49 ner). K coxanennro, ona He nocturayta. CKP He TobKo He proOpet TeHACHITHIO
K JIOCTHKEHHUIO HHKHETO TIOpora pOXk/1aeMOCTH, HE0OOXO0MMOTO JIIsl TPOCTOTO 3aMEIEHUs
moKoseHui (2,1-2,2), Ho 1 Mo CPaBHEHMIO CO BPEMEHEM MPUHATHS HALMOHAIBHBIX POEK-
TOB cHU3MICS ¢ 1,75 pedbenka B 2014 1. mo 1,67 B 2021-m. He nckirrodeno, 94To mpu coxpa-
HeHHU 0a30BBIX OCHOB COBPEMEHHOM JIeMOTrpaUueCcKOr MOJIMTHKH OH cOcTaBuT 1,54. 3to
03HauaeT, YTO AEBHALMOHHBII NMPOLIECC IENONYIALNN HACEIEHHSI IPOJOIKUTCS.

be3ycnoBHO, OHON M3 NMPUYUH MPOAOIDKAIOLIEHCS ACTOMYISIIUA HACETICHUS SIBJISI-
€Tcs, TO YTO Ha3bIBAE€TCsl BO3PACTHBIMU JeMorpaduueckumu casuramu. Ilon casurom mo-
HHUMAETCs CHIYKCHHE KOJTUYECTBA KEHIINH, POXACHHBIX mocie 1991 r., omHako 3ToT Hera-
TUBHBII IPOLIECC MTOPOKACH HE TONBKO yKa3aHHBIMU NIPUYMHAMH, HO M HEPALMOHAIBHON
nubepanbHO  (PHHAHCOBO-DKOHOMHYECKON TIONMTHKOH, KoTopas chopMupoBairach
B 90-x rr. XX croyietus u npojonkuinack B XXI B.: 8 2020 r. ¢puHaHCHpOBaHUE IEMOTPa-
(prUecKUX MPOEKTOB CHU3MIIOCH Ha 57,2 mupa pyouieit, B 2021-2022 rr. —eme Ha 150 muipx

16 Poccrat IpencTaBIseT TaHHbIE O ECTECTBEHHOM JIBHKEHHMH HaceseHus B aekabpe 2022 rona // ®enepanbHast
ciry’)k0a TOCyNapCTBEHHOM CTAaTHUCTUKU: odui. caiT. Pexxum mocryma: https://rosstat.gov.ru/folder/313/
document/197667 (nata odpamenus: 20.05.2023).
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py6neii'’. YBenndenue pazmMepa MaTepHHCKOTO (Ha CAaMOM JIeJIe POMTENHCKOTO) KAINTaa
¥ yJIydlIEHHE YCIOBHIl €ro MOTy4eHHs U UCIIONb30BaHMS S, CyIeCTBEHHOTO BIMSHHS HA
MOBBIIIICHHE YPPEKTUBHOCTH JIEMOTPAPUUECKO MOJIUTUKU HE OKAXKET.

Omnpe/ieNieHHY 0 03a004€HHOCTh BBI3BIBACT CHIDKCHHE KOJIMYECTBa OpPaKkoB C OJIHO-
BPEMCHHBIM yBEIIMYCHUEM Pa3BoA0B. [IpUXOAUTCS YUUTHIBATH U TO, UTO B TPAXKITAHCKOM
Opake, IO OILIEHKE COIMOJIOTOB, ceidac cocTosT 110 35 % mMomonbix moeii. CBoIHbIC AaH-

HEIE, OTpakaroIas KodQPHUITMEHTH OpavyHOCTH U Pa3BOAMMOCTH, IPUBEACHBI B TA0II. 6.

Tabauya 6 / Table 6
Ko3¢pduuuentsr 6paunoctu u pazsogumoctu / Marriage and divorce rates

Crarncruka 6paxos B Poccuu / Crarucruka passoaoB B Poccun /
Marriage statistics in Russia Divorece statistics in Russia
Tonpr /
Years Beero, exummn / Ha 1000 yesioBek Beero, exummui / Ha 1000 yesioBek
Total, units Hacesenus / Total, units Hacesens /
i Per 1000 population i Per 1000 population
1950 1222971 12,0 49378 0,5
1990 1319928 8,9 559918 3.8
2000 897327 6,2 627703 43
2010 1215066 8,5 639321 4,5
2015 1161068 7,9 611646 4,2
2016 985836 6,7 608336 4,1
2017 1049735 7,1 611436 4,2
2018 893039 6,1 583942 4,0
2019 950167 6,5 620730 4,2
2020 770857 5,3 564704 3,9
2021 923550 6,3 644209 4,4

Hcmounuk: DnexTpoHHBIN pecype. Pexxum nocryma: https://infotables.ru/statistika/3 1-rossijskaya-federatsiya/
787-statistika-brakov-i-razvodov (mata o6pamenus: 02.10.2022).

Kax Bugum, Haunnas ¢ 50-x rr. XX B. CeMbs IOCTEIICHHO YTPAYHBACT MpeTHA3HAYE-
HHUE TOTO COLUAIbHOTO MHCTHTYTA, KOTOPBIM MpHU3BaH 00eclieunBaTh yCTOMYMBEIN ecTe-
CTBEHHBII mpupoct HaceneHusi. B Teuenue nocnennux 10 et pa3BUTUSL pPOCCUICKOM
LUBWIN3ALMK CUTyalMs cTa0WIN3upoBajach, HO He IpuoOpena MporpeccUpyronui xa-
pakrtep. Mepsl, npeanpuanMaeMbie Aamunauctpanueil [Ipesunenta Poccun, [1paBurens-
CTBOM CTpPaHBI, PETHOHAIBHBIMU OpPTaHaMH BJIACTH, JAIOT HEKOTOPHIE IOJIOKUTEIBHBIE
pe3yabTaThl. Hampumep, B 2021 1. KOIHYECTBO OpaKOB YBEIUUMIOCh Ha 152 793 emuHUIIEI,
HO YBEJTMYUIIOCH M YHCII0 pa3BoioB (Ha 79 505). OmHOBpEMEHHO C 3TUM 3aKpenuiIach TeH-
JeHuus 0ojee MO3JHEro BCTyIUIeHus B Opak. Mexay TeM MHOTOAETHasl CeMbsl — 9TO He
TOJIBKO JeMorpaduyeckoe IOCTOSIHUE CTPaHbl, HO U OCHOBA CEMEHHOI0 OJaromnoayyus.
l'ocynapcTBO BBICOKO IIEHUT TaKHe CEMbH, OKa3bIBA€T UM IIOMOIIb B IIPEIOCTABICHUHN Pa3-
JUYHBIX JILIOT ¥ BEILIAT. B 2022 T. MHOTOIETHBIE OTIIBI CEMEHCTB (Tpoe JeTeli 1 OOoIbIIe)
HE MOoIeXaal MOOMIIN3ALIH.

ITpu cripaBeyIMBOCTH BCETO CKA3aHHOT'O (DAKTOM OCTAETCsl TO, YTO B OCHOBE HECOBIB-
IIMXCS HAZEK] Ha CeMeifHOe cHacThe Jie)KaT MPUUHUHBI COLIMATBHOTO XapaKTepa, B YHcie

17Cm.: Moknaz... C. 86.

18 Cm.: Denepanbusrii 3akon Ne 35-®3 ot 01.03.2020 1. «O BHECEHMHU H3MEHEHHH B OTAEIBHBIE 3AKOHOIATENb-
HBbIe aKThI B Poccuiickoit denepariun o BoIpocaM, CBSI3aHHBIM € PACHOPSKEHHEM MaTEPUHCKOTO (CEeMEHHOTr0)
KalmuTajaa» ONpENeNeHo, YTO OH yBenmuuuBaercs ¢ 466 617 py6ueit mo 616 617 pyOineit B ciydae pokaeHUS
Broporo peb6énka. — [lomp. cm.: DnektpoHHBId pecypc. Pexxum noctyma: http://docs.cntd.ru/document/
564332178/ (nara obpamenus: 12.09.2022).
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KOTOPBIX COLIMOJIOTH BBLAETSIOT OTCYTCTBHE y MOJIOJBIX CEMEil HaJeXJ Ha CO3/IaHue
HOPMAJIBHBIX JKWJIMIIHBIX YCI0BUH (44 % MOIIOABIX JII0Jiel B Bo3pacTe 25 JIeT Ha3bIBAIOT
HCTOYHHMKOM BCEX MPOBIIEM Hey10BIETBOPHTEIbHBIC JKIIINIIHEIE YCIIOBHs)'’; HempaBuib-
HOE TIOBEJIEHHE, B TOM YHCJIe TBSTHCTBO; HACHIINE B CEMbE; CYIIpYKecKasi HeBEPHOCTh; HU3-
Kas 3apaboTHas miarta u T.1. He TpeOyeT 1oka3arenbeTBa yTBEp:KACHUE, UTO MPH yTydllie-
HUU COLMAIBEHOTO CAaMOYYBCTBHUS MOJIOJBIX JIFOJEH ceMelHOoe 0JIaronoiydyne CTaHeT HC-
TOYHUKOM POCTa HACETICHHSI CTPAHBI.

Ha poxmaeMocTh CyIIeCTBEHHOE BIUSHHE OKa3bIBACT Psii Apyrux (hakTopoB. ITo:
CYLIECTBEHHBIEC AeMOrpaduuecKue MOTEepH, CBSI3aHHBIE C MCKYCCTBEHHBIM MPEPHIBAHHEM
OCpEeMEHHOCTH; MMYIIIECTBEHHOE COITHATbHOE HEPABECHCTBO, MacIITaOHbIE OCTHOCTh U HU-
IIeTa; IECCUMHUCTUYECKOE COIIMATIFHOE CaMOUyBCTBHE HACETICHNS; HU3KUI aBTOPUTET OTIIa
1 MaTepH Kak HOCUTENIEH caMOro BBICOKOTO 3BaHMSI U T.JI.

Oco0oe BHUMaHHE ciemyeT o0paTuTh Ha a00pThl. Hy)kHO 3aMeTHTh, YTO HU B HAIlIeH
crpane, au B CIIIA, Pymerann, [lomsine, HE B APYyTHUX cTpaHaX 3allpeThl HA HCKYCCTBEHHOE
IpephIBaHue OCPEMEHHOCTH HE JaBaJIv (M B TPUHIUIIC HE MOTYT JIaTh) MO3UTUBHEIX pe-
3yabpTaToB. He pemmna ee maxe «MeHCTpyaiabHasi MOMUIUA» B PyMbIHUH, clieuBIIas 3a
TeM, YTOOBI BCE KEHIIWHBI IPOXOAMIHN TECT Ha OEPEMEHHOCTD, a T€, KTO JIOJITO BO3AEPIKH-
BaJICs, TUTATHJIM BBICOKUI HAJIOT 32 TAaKOTO poja BozaepkaHue. K pocty poxaaeMocTu 3To
B PyMBIHNU nipHBEN0, HO MOPOJMIIO HUILETY MHOTOJIETHBIX ceMel. DTo, OJJHaKO, HE O3Ha-
YaeT, YTO «MaNbTy3WaHCKas JIOBYIIKA, T.€. U3BECTHOE C IMePBOii MOIOBUHBI XX B. BBICKA-
3BIBAHHE O TOM, UTO 4—5 pOXKICHUM, TPUXOIANINECS Ha | KEHIUHAY, «CHETAI0TY IKOHOMHU-
YeCKHi POCT, KOPPEKTHA. BBICOKas poXKIaeMOCTh JEHCTBUTEIHLHO MOXKET BECTH K O€aHO-
CTH U HUIIIETE, HO TOJIBKO B TOM CJTy4ae, KOTJa He MOOMIPSeTCs ToCy1apcTBoM. M3BeCcTHO,
YTO TOJUTHKY YBEIWYCHHS POXKIAEMOCTH TPOBOJAT HE IMPOIBETAIONINE CTPaHBI, a Te,
KOTOPBIC K TAKOMY COCTOAHUIO CTPEMATCH. HOOHlpeHI/Ie POXOa€MOCTHU B TaKUX CTpaHax
noronHseTcs 3(h()EeKTUBHON CONMaTbHO-OKOHOMHYECKOH IONUTHKOW, OJHA W3 Ileneit
KOTOpOM — MaTepualibHOE U MOpaIbHOE BO3HArPaXJeHNE MHOTOJIETHBIX ceMeil. PazyMHast
colyanbHas MOJUTHKA — 3TO MOJHUTHKA IeTOeHTpu3Ma.

JocTiwxeHrne HalMOHANBHOW CIUIOUYEHHOCTH POCCHHCKOrO 0O0IIecTBa, 0COOCHHO B
YCIIOBUSIX HapacTaONX CAHKIINH U HavYaBIeics mpoTuB Poccru BOMHEI, HEBO3MOXKHO 0e3
KapAWHAJIHHOTO M3MEHEHHs KaIApOBOW TOJMTHKH, KOPPEKIMH CHCTEMBI HAJIOTOO0II0XKE-
HUS, YACTUYHOTO MepecMOTpa UTOTOB NpuBatu3anuu. HamronansaeiM naTEpecam Poccuu
OTBEUAeT MPaBUTEILCTBEHHAS PEaKIUs Ha YXOJ U3 CTPaHbI 3apyOeKHBIX MOHOIIOIUH; OT-
Ka3 OT KOPPYIIIMOHHOW CHCTEMBI 3aKyIIOK; OYHWIIEHHE BceX cep KU3HeNesTeIbHOCTH,
ocobeHHO 00pa3oBaHMs, OT MaclITabHOW Koppymnuuu. HeoOxoanm mepexon K CHIBHON
COIMAJIbHOM MOJIUTUKE, PACCYUTAHHOM Ha JOCTHIXKEHUE NTOCTOMHOTO rpaxkaanuHa Poccuu
YpOBHS M KadecTBa JKM3HM 3a CUET IepepacipesieNieHus] ONNTapXHuecKoro KarnuTtana U
CBEPXIPUOBLICH, MOTYYaEMBIX PAIOM KOPIOPAILMN; pallMOHATH3aIMsI CUCTEMBI 3aHATO-
CTH; yBEJIMUYCHHE TOCOOMH o Oe3paboTHie H T. 1.

Oco0yro omacHOCTh /isi cyBepeHuTera Poccuu nipencrasiser HedhdekTuBHAS TIPO-
CTpaHCTBEHHAS MOJUTHKA W HEBBICOKAs TUNIOTHOCTH HACEJIEHUS, OCOOCHHO B pailoHax, pac-
MOJIOKEHHBIX 32 YpanoM. borarcTtBo u MorymectBo Poccuu noka He mpupactaror Cuou-
prto. KonoccansHbie GrHAHCOBBIE BIOXKESHHS TOJHKHON OTJa4X HE JJAIOT, XOTS TOYKH pOCTa
0003HAYMIINCh, O YeM CBHUAETENHbCTBYIOT JlalbHEBOCTOUHBIE 3KOHOMHYECKHE (HOPYMBI.

19 Cm.: Tepenmves /. He mopa 1M BCIOMHUTH O PajgoCTH MarepuHCTBa // Aprymentsl Hememu. 2022.
Ne 35 (830) C. 8.
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[Toka moTHOCTH HaceneHus B Cubupu u Ha JlansHeM BocToke He mpesbimiaet 2,3 4eno-
Beka Ha 1 km?, B To BpeMms kak B Kutae Ha 1 km? npuxoaurcs 6onee 340 xurenei. JIlrobo-
MBITHO OTMETHUTh, YTO Ha HEOOBATHBIX mpocTopax Cubupu m HansHero Bocroka Bcero
JUIIb 5 TOpOAOB-MUJUIMOHHUKOB, @ Ha MOIPaHUYHON ¢ Poccuell kuTalicko TEppUTOpUA
MOSIBUJIOCH 00Jiee AeCATKA TOPOJOB C HACEJICHUEM B HECKOJIBKO MUJUIMOHOB KHUTENCH.

HopmaTuBHOe o0ecnieuenune neMorpaguueckoro CyBepeHurera
U IPABONPUMEHHMTe/IbHAS NPAKTHKA

OnpeneneHHoe 3HaU€HHUE AJIs1 OLIEHKH JeMorpadudeckoro cocrosiuus Poccun umeer
WHTETPAJILHBIN TOKA3aTeNNb METUIIMHCKOTO 00CITy )KHUBaHNS, KAYECTBA MUTAHUS, COCTOSTHUS
OKpY>KaroIel Cpe/Ibl U T.J1., KAKUM SIBIISIETCS OXKHAaeMasi POJAOIKUTENbHOCTD KU3HU. Ero
3raueHue ¢ 1992 no 2004 r. CHUKaJIOCh, TOCIIE YeTO HAMETUJICSI HEKOTOPHIH pocT (Tab:. 7).

Tabnuya 7 / Table 7
O:xugaemMasi IPOJOJIKUTEIbHOCTD *KM3HU NIPH po:kaenuu B Poccun, jer /
Life expectancy at birth in Russia, years

Fombi / Years Bce nacesienne / Whole population
Bcero / Total | Myskuunbl / Men | Kenmmunbl / Women
1896-1897 30,54 29,43 31,69
(mo 50 ryGepuusim EBponeiickoit Poccun)
1926-1927 42,93 40,23 45,61
(o EBponetickoii uactu PCOCP)
1961-1962 68,75 63,78 72,38
1970-1971 68,93 63,21 73,55
1980-1981 67,61 61,53 73,09
1990 69,19 63,73 74,30
1995 64,52 58,12 71,59
2000 65,34 59,03 72,26
2001 65,23 58,92 72,17
2002 64,95 58,68 71,90
2003 64,84 58,53 71,85
2004 65,31 58,91 72,36
2005 65,37 58,92 72,47
2006 66,69 60,43 73,34
2007 67,61 61,46 74,02
2008 67,99 61,92 74,28
2009 68,78 62,87 74,79
2010 68,94 63,09 74,88
2011 69,83 64,04 75,61
2012 70,24 64,56 75,86
2013 70,76 65,13 76,30
2014 70,93 65,29 76,47
2015 71,39 65,92 76,71
2016 71,87 66,50 77,06
2017 72,70 67,51 77,64
2018 72,91 67,75 77,82
2019 73,34 68,24 78,17
2020 71,54 66,49 76,43
2021 70,06 65,51 74,51

Hcemounuk:  DnexTpoHHBIH — pecype.  Pexxum  goctyma:  https://infotables.ru/statistika/31-rossijskaya-
federatsiya/785-ozhidaemaya-prodolzhitelnost-zhizni-pri-rozhdenii (gata o6pamenus: 01.10.2022).
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K xonmy 2021 r. oxumaemasi IpoAoKUTENbHOCTD Ku3HU cocTaBmia 70,06 (65,51
y MyX4HH, 74,51 y ’KeHmuH). DTOT MoKa3arenb OJIM30K K TeM 3HaUYCHHSIM, KOTOpBIE CIIO-
xuichk B CCCP k cepenune 80-x rr. XX cronerus (70,13) 1 ocTaeTcst HU3KUM IO CpaB-
HEHUIO0 ¢ MHOTUMHU JIpyTMMH cTpaHamu. Hanpumep, oT HaceneHust ctpad EBpomneiickoro
coro3a Hacenenue Poccuu orcraer Ha 10 net. ¥ poccusiH Habop Oones3Hel, XapakTepHbIT
IUTsL CTapoCTH, nosiBisieTcs B 59 net. [1o aTtomy nokazatento Poccus 3anumaer 160-e mecto
B Mupe”’.

[IpuxomuTcst BHOBH TOBOPUTH O CYIIECTBEHHOM Pa3pbIBE MEXIY MPUHATHIMH pelie-
HUSIMU U pe3yJibTaTaMu ux ucnosiHneHus. Harpumep, «Konnennus gemorpaduieckoi mo-
nutuku P® nHa mepuon mo 2025 r.», yrBepxkaeHHas Yka3zom Ilpesmaenta Poccum
09.10.2007 r. (Ne1351), TpeboBana: ypennueHus: YUCICHHOCTH Hacenenus k 2020 r. mo
145,5 MIH 4enoBeK; 0XKUAaeMON MPOAOIKUTENBHOCTH JKU3HU — 10 74 JeT; CyMMapHOTO
koad¢uenTa poxmaemMoctd 10 1,87; obecriedeHrss MUTPAIMOHHOTO TPHPOCTa Ha
ypoBHe He meHee 200 000 yenoBex. Hu o/ivH U3 3TUX MoKazaTese, 3a HCKIIOUeHHEM Mac-
mTab0B MUTPAIIUH, HE BIIMOJIHEH, OTBETA HA BOMPOC «IIOYEMY ?» HET.

Jemorpadudeckrie pecypchl CKIAIbIBAIOTCS HE TOJBKO M3 MOKa3aTellell ecTeCTBEeH-
HOTO TIpupocTa HaceneHus. OHM 3aBUCT OT IEJIOTO psfa APYTUX (pakToOpoB, B TOM HHCIIE
MUTpaIy HaceleHHs.

Murpatust — 3TO OJIMH U3 IeMOrpauuecKuX (PakTOpOB, KOTOPBIA MOXKET UMETh KaK
MMO3UTHBHOE, TaK W HeratnBHoe BiusHue (Ryazantsev, 2021). B atom siBieHnn MHOTHE
CHEIMATNCThl BUIAT €IWHCTBEHHBI HMCTOYHHK BbIXoAa Poccum u3 nenmomynsiuoHHON
simbl. OCHOBaHUEM JIJIs TOTOOHOTO ONTUMK3Ma ObLIA TO3UTUBHAS HATIPABJICHHOCTh MUTPA-
[IMOHHBIX TPOIECCOB: JUIMTEIhHOE BpeMsl KOMMYECTBO BheKamImux B Poccuto cymie-
CTBEHHO TIPEBHITIIAJIO YHCIIO TTIOKHUIAIONMUX ee (Tab. 8).

Tabruya 8 / Table 8
Murpanuonnslie npoueccol / Migration processes

Toawr / IIpu6sLI0 Beero / Bri6bL10 Beero / MurpauuoHHbIi npupoct /
Years Total arrived Total dropped out Migration increase

1991 692 238 675 497 16 741

1992 926 020 673 143 252 877

1993 923 280 483 028 440 252

1994 1146 735 337 121 809 614

1995 842 050 339 600 502 450

1996 631592 288 048 343 544

1997 583260 234 284 348 976

1998 495 304 216 691 278 613

1999 367 197 237 967 129 230

2000 393330 161 046 198 284

2003 129 144 94018 35126

2009 279 907 32458 247 449

2018 565 687 440 803 124 884

2020 594 146 487 672 106 474

2021 667 900 238 000 429 900

Hcmounuk: DnekTpoHHBIH pecypc. Pexxum moctyma: https://proza.ru/2022/07/17/859 (mara obparmeHws:
01.10.2022).

20 Dnekrponnblii pecypc. Pexxum joctyma: https://www.thelancet.com/journals/lanpub/article/PI1S2468-
2667(19)30019-2/fulltext (nata obpamenwus: 01.10.2022).
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B 90-x rr. XX B. HEOIaronpusTHOE COOTHOIIECHHE POKJAEMOCTH M CMEPTHOCTH B
3HAUYUTETFHON CTETIEHU KOMIIEHCUPOBAIIUCH 38 CUET MUTPAIIMOHHOTO MPUPOCTA.

Kak Buaum, ¢ 1997 o 2000 rr. BKIIOYKTENIBHO 3a CYET MUTpaluK HaceseHue Poccuu
yBenmuumiioch Ha 3 330 581 yenoBeka. B TeueHne cieayromero ecsITUIeTH MUTPAIlUOH-
HBII MPUPOCT YMEHBIIUICS, HO COXPAHSUICS M CYIIECTBEHHO BIUSUI HAa OOLIYHO YMCIICH-
HOCTb HaceneHus Poccuu.

2021 1. OBLT MTOCIEIHNUM, KOTJIa COXPAHSJICS MUTPAITMOHHBIN MPUPOCT M POCIIa YnC-
neHHocTh HaceneHus Poccun. O coctaBun 429 900 yenosek. Cutyarusi H3MEHHIACh B
2022 r.: 3a mepBble 6 MECSIEB 3TOT0 rojla MUTPAMOHHBIA OTTOK BIEPBBIC 32 MOCIEIHUE
30 meT WCTOPUH POCCHMCKOW IMBWIM3aNMd cocTaBuia 96 700 demoBek: mTpHOBLIO
1 876 352 4en., BeiObL1O 1 973 089 uen. (Tadi. 9).

Tabauya 9 / Table 9
Ioka3aTteau MexayHapoaHoii murpauuu / International migration indicators
IlepBoe mosyroaue 2022 r. / First half of 2022
Yuciio Yuciio MurpauuoHHsblii npupoct (+),
NpudbIBIINX / BbIOBIBLIUX / cHuzKeHue (-) / Migration
Number arrived | Number retired increase (+), decrease (-)
MexayHapoaHasi MUrpanus /
International migration 322348 419085 -96737
€ rocyaapcTBaMH-
yuactuukamu CHI' /
with states-CIS participants 294880 368838 -73958
B TOM gmcie: including:
Asep0aitpkan / Azerbaijan 16254 23082 -6828
Apwmenus / Armenia 30936 49022 -18086
Benapycs / Belarus 8987 12089 -3102
Kazaxcran / Kazakhstan 30550 40767 -10217
Kuprusus / Kyrgyzstan 27932 43626 -15694
Pecniy6muka Momnosa /
The Republic of Moldova 11077 13199 -2122
Tamkukucran / Tajikistan 82658 58420 +24238
Typkmenucras /
Turkmenistan 3588 10374 -6786
VY36ekucran / Uzbekistan 24999 38618 -13619
VYxpauna / Ukraine 57899 79641 -21742

Hcmounuk: DnekTpoHHBIN pecype. Pexxum moctyma: https://rosstat.gov.ru/folder/12781 (nara obpameHus:
01.10.2022).

HawnGompmiee kom4aecTBO BRIOBIBIIMX M3 Poccuu B mepBoit mososuHe 2022 1. mpu-
uutoch Ha Ykpauny (79 641), Tamxukucran (58 420), Apmenuto (49 022), Kuprusuro
(43 626), Kazaxcran (40 767). [loutu Te ke CTpaHbl HAXOAATCS B TIEpEYHE TOCYIAPCTB, U3
KOTOpPBIX B Poccuio mpuObun X rpaxkaane: 3 Tamkukncrana — 82 658, u3 YKpauHbI —
57 899, uz Apmenun — 30 936, Kazaxcrana — 30 550, Kupruzun — 27 932, V30ekucrana —
24 999. B nenom B Poccuto npubsuio 294 880 (BeposTHO, pycckux), yobio 368 838 rpax-
JaH Pa3HBIX HAIIMOHAJILHOCTEH.

Oco0oe 3HaueHHe 15l TOHUMaHUsI POJIH JIeMOTpapUIeCKUX MPOIECCOB B IIMBUIIH3A-
LUOHHOM pa3BUTUH Poccuu uMeroT mporHo3bl. Hanbonee KpynHble criequaiicThl B 3TOH
obyacT cKoHIeHTpupoBaHbl B Poccrare. iMenHO oHM pa3zpa0oTanu Tpu BapHaHTa: HU3-
KuM, cpeaHuit, Bbicokuit. ITo cocrosiauto Ha 01 utonsa 2022 r. 3TH TPOTHO3bI IPUBENICHBI B
tabm. 10.
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Tabruya 10/ Table 10
PopuBimnecs, ymepuine H eCTeCTBEHHbI NPUPOCT HACEJCHUS /
Births, deaths and natural population growth

Bcero, Thicsay yesoBek / Total, thousand people | Ha 1000 Hacesnenus / Per 1000 population
Tonwr / Pojusmmxcs| Vmepumx / EcTrecTBeHHbIIH Popus- Vmepumx / EcrecTBeHHbIi
Years npupoct / Natural | mmxcs/ npupoct / Natural
/ Born Deceased . Deceased .
increase Born increase
Huskuii BapuanT nporuosa / Low forecast option
2020 1346,0 1830,4 -484,4 9,2 12,5 -3,3
2021 1294,0 1848,1 -554,1 8,9 12,6 -3,7
2022 1201,1 1864,0 -662,9 8,2 12,8 -4,6
2023 1153,9 1878,5 -724,6 8,0 12,9 -4,9
2024 1114,8 18914 -776,6 7,7 13,1 -5,4
2025 1079,4 1902,9 -823,5 7,5 13,2 -5,7
2026 1053,3 1913,2 -859,9 7,4 13,4 -6,0
2027 1039,4 1922,9 -883,5 7,3 13,5 -6,2
2028 1030,4 1932,0 -901,6 7,3 13,7 -6,4
2029 1024,6 1940,7 -916,1 73 13,8 -6,5
2030 1022,9 1949,6 -926,7 7,3 14,0 -6,7
2031 1022,5 1958,8 -936,3 7,4 14,2 -6,8
2032 1028,3 1968,8 -940,5 7,5 14,3 -6,8
2033 1038,2 1979,5 -941,3 7,6 14,5 -6,9
2034 1050,7 1990,9 -940,2 7,7 14,7 -7,0
2035 1062,8 2003,0 -940,2 7,9 14,9 -7,0
Cpennuii BapuaHT nporso3a / Average forecast
2020 1433,3 1789,0 -355,7 9,8 12,2 -2,4
2021 1412,8 1787,7 -374,9 9,6 12,2 -2,6
2022 1363,0 1786.,4 -423.,4 9,3 12,2 -2,9
2023 1291,8 1785,0 -493,2 8,8 12,2 -3,4
2024 1249,6 1782,1 -532,5 8,6 12,2 -3,6
2025 1205,7 1777,9 -572,2 8,3 12,2 -3,9
2026 1189,5 1772,7 -583,2 8,2 12,2 -4,0
2027 1182,2 1765,7 -583.,5 8,2 12,2 -4,0
2028 1182,1 1752,5 -570,4 8,2 12,1 -3,9
2029 1186,6 1739,1 -552,5 8,2 12,0 -3,8
2030 1192,1 1727,4 -535,3 83 12,0 -3,7
2031 1201,0 1717,8 -516,8 8,3 11,9 -3,6
2032 1216,9 1710,6 -493,7 8,5 11,9 -3,4
2033 1238,5 1705,2 -466,7 8,0 11,9 -3,3
2034 1264,1 1699,7 -435,6 8,8 11,9 -3,1
2035 1289,2 1687,7 -398,5 9,0 11,8 -2,8
Boicokuii BapuaHT nporunosa / High forecast option
2020 1492,0 1741,3 -249.,3 10,2 11,9 -1,7
2021 1559,7 1715,8 -156,1 10,6 11,7 -1,1
2022 1545,4 1694,1 -148,7 10,5 11,5 -1,0
2023 1483,0 1675,8 -192,8 10,1 11,4 -1,3
2024 1433,0 16543 -221,3 9,7 11,2 -1,5
2025 1396,1 1626,5 -230,4 9,5 11,0 -1,5
2026 1369,2 1601,5 -232,3 9,3 10,8 -1,5
2027 1355,4 1578,9 -223.5 9,2 10,7 -1,5
2028 1354,6 1556,1 -201,5 9,1 10,5 -1,4
2029 1352,9 1525,5 -172,6 9,1 10,3 -1,2
2030 1351,3 1500,5 -149,2 9,1 10,1 -1,0
2031 1352,7 1480,5 -127.8 9,1 10,0 -0,9
2032 1362,3 1465,8 -103,5 9,1 9,8 -0,7
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Oxonuanue mabn. 10

Bcero, Thicay uesosek / Total, thousand people | Ha 1000 nacesnenns / Per 1000 population
Toawr / EcTecTBeHHBII Ponus- EcTecTBeHHBII
PomuBmmnxcs| Ymepummnx / YMmepmux /
Years npupoct / Natural | mmxes / npupoct / Natural
/ Born Deceased . Deceased .
increase Born increase
2033 1379,9 1456,0 -76,1 9,2 9,8 -0,6
2034 1402,7 1450,1 -47,4 9,4 9,7 -0,3
2035 1426,9 1448,2 -21,3 9,5 9,7 -0,2

Hcmounuk: DnekTpoHHbI pecypc. Pesxum moctyma https://rosstat.gov.ru/folder/12781 (mata obpamenus:
01.10.2022).

Hu onnH U3 3THX MPOTHO30B HE BCEISET ONTUMHU3MA, IIOCKOJIBKY MPEATIONaracT He-
KOTOpbIe KoJieOaHus, HO GPUKCHPYIOT 10 2035 T. IenonyIALMI0 HACETIeHUs B AUANa30He OT
940 000 oo 21 300 B r. IIpu 3TOM OXKHUAAETCS, YTO MO3UTUBHOE BIUSHUE HA KOJIUYECTBEH-
HBII cOCTaB HaceJIeHUs OyIeT OKa3bIBaTh MUT'PALIMOHHBINA IPUPOCT. MeXy TeM OH MOXKET
OBITH UHBIM.

Crnenyer oOpaTUTh BHUMaHHE Ha TO, YTO MPOTHO3 YHCICHHOCTH HaceseHus Poccun,
OCHOBaHHBII Ha M3Y4YE€HHUH IPOLIECCOB POKAAEMOCTH U CMEPTHOCTH, He focTtaTodeH. Heob-
XOJUMO YUYHUTHIBATh BCE pPEe3€pPBHBIE BO3MOKHOCTH JAEMOTPapHUECKOT0 pOCTa M CTUMYJIH-
poBaTh WX MCIONB30BaHHE B peanbHOM momutuke’. Ecim 3TOro He MpoM3OMAET, TO
Kk 2035 r. cymMmMapHBIi KOAPOUIIMEHT POKIAEMOCTH MOXKET KOJeOaThCsl B JUAra3oHe OT
1,579 poxnenuii Ha 1 xxeHmuny, no 1,749. BepositTHee Bcero, oH coctaBuT 1,635 poxe-
HUiT>. YUUTHIBATH pe3epBHBIE BO3MOKHOCTH, TIOMHMO POKIAEMOCTH, HEOOXOIMMO B TOM
Yuciae ¥ MOTOMY, YTO Ha CMEPTHOCTh HaceJieHHsl OylleT OKa3bIBaTh HETATHBHOE BIIMSHHE
KaK MaHJIeMHud, TaKk U Apyrue (HakTopsl (HampuMep, 000CTPeHHE MEXIyHApOAHBIX OTHO-
IICHUH ¥ paclIupeHre mapaMeTpOB BOSHHBIX JICHCTBHIA).

EcTb ocHOBaHMs monaraThb, YTO MPH CHJIBHOW JeMOrpauuecKod MOJUTUKE BO3-
MO’KHO, BO-IIEPBBIX, UCIIOJIb30BATh YBEINUEHUE POXKIAEMOCTH H CHIKEHNE CMEPTHOCTH, a
TaKXXe POCT OKUAAEMOM MPOJOHKUTENBHOCTH XKHU3HHU; BO-BTOPBIX, CO3AAaTh OJAronpusar-
HBIE YCJIOBUS s TOTO, 4T0OB Poccust okazanack IpUBIIEKaTeIbHON CTPaHOM KaK IS 3T-
HUYECKUX PYCCKUX (B COOMpaTEIbHOM 3HAUEHHH 3TOTO CJIOBA), IPOXKUBAIOIINX 3a pyOe-
KOM, TaK U AJs TPaXkJaH IPyTuX CTpaH, CBA3BIBAIOLINX CBOe Onarononyune ¢ Poccueii; B
TPETBHX, €CTh LENbId OJIOK COIUATBHO-TIONUTHICCKUX (PAKTOPOB, KOTOpPBIE HEM30EXKHO,
kak B cirydae ¢ Kpermom, CeBacromnonem, Jlonenkoi u JIyraHckoil HapOIdHBIX PeCITyOIuK,
XepcoHCKOH 1 3amopOoKCKOH 001acTel U Ap. MPUBEIET K YBEIIMUCHUIO YNCICHHOCTH HACe-
nerust Poccun Ha 9—10 MiTH yenoBek.

[Morenuuan, 3an0kxeHHBI B MEHTAJIBHBIX 00pa3ax HapoaoB Poccuu, ocHOBaHUN 1ist
neccuMu3Ma He 1aeT. BaxkHo, uTo0bl emorpaduueckoe pazHooOpa3ue 1 HeBOCTPeOOBaH-
Hoe 6oraTcTBo Poccuu ObII0 3aKOHONATENBHO 3aKPEIUIEHO B UICOIOTUU M HALIMOHAIBHON
njiee CTPaHBbI.

2 Tlomp. cm.: (Savenkov & Zhukov, 2018). B 310l paGoTe aBTOPBI ¢ MATEMATHYECKOH TOYHOCTBIO OTPEAEIIAIOT,
KaKoif HO3UTHBHBIA MTOT MOTYT JaTh MEPOIPHATHS, PACCUMTAHHBIC HAa PEOJIOJICHHE TaKUX IPABOBBIX JICBHA-
LM, KaK HPeCTYIHOCTh, U OIPaHMYCHUE PACHPOCTPAHEHHS COLMAIBHBIX AIMKIHMiA, T.e. 3aBUCHMOCTH OT
HapKOTHKOB, aJIKOTOJIsI, TAOAKOKYpEeHNs, HTpOMaHuH U T.1. (Zhukov, 2010).

22 Cm.: loknag... C. 129-134.
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3akiaouenne

Jns ynmydiieHuss KadecTBa HapoOJOHAceleHuss Poccuu ¢ TOYKM 3peHHUs IpaBa
JKEJIaTEeNbHO!

— Bocco3aarh ['ocymapcTBeHHBIN KOMHUTET Poccuu 1o nenaM cembH, geMorpadude-
CKOM TIOMUTHKN W MUTPAIMH 3a CUEeT pa3JieieHns MHHHCTepCTBA TpyJa U COIHAIbHON
3amuThl Poccuiickoit demepari Ha TpU BemoMcTBa (YIOMSHYTHIA [ocymapcTBeHHBIN
KOMHTET, a Tak:ke MUHHCTEPCTBO TPyia U MUHUCTEPCTBO COIMANILHOM 3alUTHI (00ecrie-
YEHUS1) HACEIICHHUS);

— 3aKOHOJATEITFHO BOCCTAHOBUTH CTAaTyC MEHCHOHHOTO (OH/IA, a TAKXKe COIMATbHBIX
(hOHIIOB B COOTBETCTBUE C NPUCYIIUMH UM (PYHKIUAMHU, a HE (PalbCUPUITUPOBAHHBIMU
OIO/DKETHBIMU HHTEPECaMU TOCY1apCTBa,;

— OTIpEeIeTTNTh OCHOBHEIE JleMorpaduyeckue pecypcsl Poccuu, JOMOTHUB UX W3BECT-
HBIMH, HO HE CTaBIINX HOPMATUBHBIMH, BO3MOKHOCTSIMU;

— 3aKOHO/IATEIBHO PETJIAMEHTUPOBATh TOHATLHOCTh CPEJICTB MacCOBOM MH(OpMAIuu
B YaCTH, KacaroMIeiCs TPAHCIAIUU B TO3UTHBHON TOHAJIBHOCTH Pa3IMYHBIX (JOPM OTKa3a
OT TPaTUIIMOHHBIX IIEHHOCTEH. MICKITIOUNTh CHUCXOAUTEIHHOE OTHOIIIEHHE K TAKUM COIIH-
AIBHBIM JICBHAIIMSM, KaK TOKJIOHCHUE «CBATOMY BalleHTHHY», OJTHOIIOJIbIC OpaKu, «Iuia-
HUPOBaHUE CEMBbUY, MEIO(PIIINS, TeHIEPHOE MHOT000pasue, 300¢ s u T.1. [Ipomaranna
JI'BT nomxHa mpecneaoBaThbCs MO 3aKOHY;

— 3aKOHOJIATEJILHO 3aKPEMUTh (POPMBI M CIIOCOOBI MpOMAaraHabl, BO3BEIUIUBAIOIINE
KCHIIUHY-MaTh, OTIOBCTBO; UCIIOJIL30BaTh (DMHAHCOBKIC, COITMAIILHBIC U IPYTHE CIIOCOOBI,
BITUSIIONINE HA COKpAIllEHUE MacIITa00OB UCKYCCTBEHHOTO MPEPHIBaHMS OEpeMEHHOCTH;

— KapINHAIBHO U3MEHUTH 3aKOHOAATEIHCTBO M TIPAaBONPUMEHUTENHHYIO PAKTHKY B
OTHOIICHUH 3alIUTHl HMHTEPECOB PYCCKOTO HACEICHUS, TPEKIE BCETO OKA3aBIIUXCS
3a pyOeKOM COBETCKUX TPaXK/IaH M YWICHOB HX CeMel;

— OTMEHHUTH BCce OIOPOKPATUIECKHE MPErpaasl B OTHOIICHUH JIHII, TIPUE3KAIONINX B
Poccuto mo motuBam, He MPEACTABIAIONINM YIPO3y HAIIMOHATHFHBIM HHTEPECAM CTPAHBI;

— YCHIUTHh OOphOY C HETaTHBHBIM BJIMSHUEM Ha KOJMYECTBCHHBIC M KaUuCCTBCHHBIC
XapaKTEepPUCTUKU HaceJeHus Poccuu ¢ paBOBBIMU JICBHALIMSMU U COIMANBHBIME aJITUK-
LOUSMH, WCIONB3YS CHIY 3aKOHAa W TOBBIMAs 3PQPEKTUBHOCTH MPABOIPUMEHUTEITHHON
MPaKTUKH.

3aneicTBYs pealbHO CYNIECTBYIOIIUI MOTEHIMAT MPOTPECCUBHOTO JeMorpadude-
CKOTO pa3BUTHsI Poccru, MOYKHO BBIOPATHCS M3 IENOITYJIAIMOHHOM MBI, YCTPAHUTH OTKJIO-
HEHHSI OT €CTECTBEHHOT'O POCTa HApOIOHACETICHH U 3a CUET (POPMHUPOBAHUS CHIBHOTO TI0-
JUTHYECKOTO Kypca goctudb k 2050 r. kak MmuanMyM 180 u gaxke 190 MiH uenoBek, Kak
ato 06110 B CoBerckoM Coro3e HakaHyHe Benmkoit OTeuecTBEeHHOH BOMHEL.

UHCIeHHOCTH CIUIOYEHHOTO HACeIEeHUs — 3TO ATHUYECKasi OCHOBA TOCYIapCTBEHHOTO
CYBEpPEHHUTETa U LMBWIM3AIMOHHOIO MHporpecca. B yka3zaHHBIX mapaMeTpax OHa JOCTa-
TOYHA JIJISl HAIeKHOH 000pPOHOCTIOCOOHOCTH CTpaHBbL, 3()(hEKTUBHOTO YIIPaBIEHHS, pa3BH-
THS HAyKH, 00pa30BaHus, KyJIbTypHI U T.1. B cdepe MareprambHOTO MPOM3BOACTBA U OKa-
3aHUS YCIIYT 3HAYUTEIBHYI0 YacTh HEOOXOAUMBIX PAaOOTHUKOB (HAIPUMEpP, CTPOUTEICH,
BOAMTENEH U T.JI.) 3aMEHAT FOHHUTHI IIU(PPOBU3AINI: UCKYCCTBEHHBIH HHTEIIEKT, POOOTO-
TEXHHKA, «CKBO3HBIEY» WH()OPMAITMOHHBIE TEXHOJIIOTUHU H T..

[Ipennochbuiky IS JOCTUKECHUS TAKOTO IEMOTPpa(hUUECKOro COCTOSHUS Y COBPEMEH-
HOW POCCUICKOW LIMBUIN3ALNU E€CTb.
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AnHoTanus. [IpoBOANTCS KPUTHUICCKUI aHATIHM3 UIEU BEPXOBCHCTBA MpaBa B aHIIIOCAKCOHCKOM
MIOJIUTHKO-TIPaBOBO# Tpaauii. OCHOBHAsI KPUTHKA KAaCaeTCsl ee KOHIENTYalbHOH ciaboCcTH, OTOpBaH-
HOCTH OT PeaJbHBIX SKOHOMHYECKHX U MOJIUTUYECKUX IIPOLIECCOB, JOMUHUPYIOINX B obmecTse. Mnes,
HEKOT/Ia IIHPOKO UCIIONb3yeMasi Kak B FOPHIMIECKOM, TAK U B MOJIUTHYECKON cdepax, cTajaa CBOero pojaa
«MOJIHBIM CJIIOBEYKOM» 0€3 4eTKO OIpeelIeHHOro copepkanus. OTCyTCTBHE MOHUMAHHS HIEH BEPXO-
BEHCTBA IIpaBa B Maccax, HECIIOCOOHOCTh HAYYHOT'O COOOIIECTBA IaTh KAKOEe-IM00 OOLIEPHHATOE 00h-
SICHCHHE CYIIHOCTH 3TOH MIEH B KOHCYHOM CYETE BBIPAXKACTCsI B HECIIOCOOHOCTH HACEINICHUS CIICJIOBATh
XOTh KaKHM-TO pa3yMHBIM HOpMaM IMOBeICHHs. B Takoil cuTyanun [ae HPAaBCTBEHHBIC HOPMBI YCTY-
Mar0T MECTO MOJIMTUKE CUJIBI U MPECIICJOBAHNIO KOPBICTHBIX HHTECPECOB. HNmenno OTCYTCTBUEC TCOPECTU-
YECKO# CTPOrOCTH B MCIOJIB30BAHMH H/ICH BEPXOBEHCTBA [TPaBa B KOHEYHOM HTOTE IIPUBENIO K TOMY, YTO
4acTh KPUTHYECKH HACTPOCHHBIX YUYEHBIX Ha 3amajie OoCTaBuiIa MO COMHEHHE aKTyalbHOCTh UCCIIeIO-
BaHUSI Pa3IMYHBIX KOHIICITYAIBHBIX MOAXOI0B K Hell. Vest BepXOBEHCTBA IIpaBa, paHee IPEACTaBICH-
Hasi KaK OCHOBHOE PEIICHHE MHOXKECTBA COBPEMEHHBIX TIPOOJIeM, TAKHX KaKk O€IHOCTh, KOPPYIILHUS, Tep-
POPH3M U T.I. B HACTOSIIMIA MOMEHT HEPEKUBACT TSDKEICHIINI KPU3KHC. ABTOP MPHXOIUT K BBIBOLY O
TOM, YTO JUTS IPOIPECCHBHOIO MOHUMAHHMS JJAHHOTO COLIMOKYJIBTYPHOr0 (eHOMEeHa HEOOXOAMMEI HCCIe-
JOBaHMs, MEPHJIOM KOTODPBIX CTaH OBl HE JHOepaIbHbIe ICHHOCTH, & YPOBCHb COLHAILHO-3KOHOMMYE-
CKOT'O Pa3BUTHS OOLIECTBA.

KiioueBble cii0Ba: BEpXOBEHCTBO IIpaBa, 001Iiee PaBo, Ty OIMYHAsE BIACTh, IPUHLKI 3aKOHHOCTH,
HPHUHIUI PABEHCTBA, ITPaBa H CBOOO/IBI YETIOBEKA, HE3aBUCHMOCTh CYACOHOM BIacTH
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Introduction

The rule of law concept in the contemporary neoliberal paradigm, like the idea of
democracy in general, has developed into a “brand” for Western countries. This “brand” is
expressed to a large extent in the algorithm of desirable behavior of a state both within its
borders and in the international arena. In modern social sciences, it is commonly regarded
as an unconditional political and legal value of any “civilized” society, a kind of indicator
of the democratic development of modern states. It is accepted to assert with confidence
that strengthening of the rule of law at the national level proves the civil and democratic
character of states, or at least their movement along these lines (Marochkin, 2014:17).

The rule of law is described as a “value” of Western States forming the “civilizational
core” of the world capitalist system, along with other political and legal phenomena and
institutions (human rights, democracy, principles of humanism, representative government,
etc.). They are, in fact, specific products of the Age of Enlightenment which have been
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appropriated in the form of the moral and political content of this historical period by
Western civilization. Other civilizations may be deprived of this content since it is the
unique asset of the West. Apparently, the clash of civilizations turns out to be a
confrontation between the West and the backwardness, i.e., the other civilizations
(Huntington, 2004:3, 15, 70, 216). In such a situation, it is believed that only the West can
give an adequate interpretation of the rule of law.

In this regard, one can talk about so called “legal imperialism” emerged after World
War II, which was largely based on the maxim that “force is right”, as well as “claims to
the supremacy of US legal norms, American exceptionalism and the unique global role of
the United States” (Jessop, 2019:504).

The institutions of law ideologically selected by the supporters of the “clash and
dialogue of civilizations” are portrayed as values that are not subject to criticism. At the
same time, other institutions, which in real history have played considerable role in the
development of certain civilizations, are being forgotten. For example, the rule of law
concept arose, historically changed, and took various forms precisely as a result of well-
known events, conflicts, and other social processes. In the course of history, this concept
has appeared post factum in certain sections of public consciousness as a value, which is
closely related to the culture of society, reflecting its state and exerting influence on it.
Therefore, the interaction of the rule of law and the culture of society is subject to a
comprehensive study.

These processes should not be “obscured” by the teleology of history, starting from
the eternal “values” and aimed at their “objectification” in the life of society. However, if
the rule of law is considered a distinctive institutional feature of the Western civilization,
then why do not we extend these features to colonial policy, oppression of women, racial
segregation, and many other institutions that really existed (or still exist) in the history of
the West? No doubt that Western civilization could not be what it is now without all of
those.

The rule of law concept penetrated deeply into Anglo-European thought and since the
17th century slowly but gradually gained strength, representing an extremely attractive
vision of the political structure of society. “No matter — wrote the modern English historian
Morgan — how rigorous the enforcement [of legislation] was — and in the 18th century its
relentlessness was often obvious, — the ‘rule of law’ was still considered to be a public
weal” (Morgan, 2010:72). The rule of law was perceived as a state of society, where “the
transition from royal sovereignty of divine origin to national sovereignty was carried out”
(Agamben, 1998:163). However, the new idea had to “not just reproduce moral teachings,
but to form the soul” (Tawney, 2023:205). Such an approach was kept even with the onset
of the industrial transformation period.

The rule of law concept was certainly progressive for that time. Its institutionalization
was associated with the destruction of many mythical and sacred ideas in the political and
legal sphere (Hiibner, 1985), which did not protect it from creating a halo of new myths
around it. Thus, the rule of law concept earlier belonged to the “myths” of classical theories
about democracy, and then became a myth of political groups that call themselves
“democrats”. However, history has often demonstrated how entire civilizations plunged
into a severe crisis when the dominant minority began to believe in myths that they had
nested in the minds of the masses in order to manipulate people.

Paradoxically, the rule of law concept developed and institutionalized in an acute
social struggle and was often sacrificed. However, like any guiding idea, it had to come to
the stage of “degeneration” or “transformation”.
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The opinions of Western lawyers on the meaning and content of the rule of law are
very diverse. Despite this, most of them boil down to the inference that the rule of law
concept is a particular social construct that is a product of liberal political and legal
doctrines. This construct supposes that all, or almost all, citizens' agree to recognize the
law as one of the highest values and to act toward its protection, while the state power
remains “depersonalized”, ensuring “the rule of law, not people”. In this context, the rule
of law is established in society not only by “good laws” taken by parliaments or “fair
decisions” taken by adjudicatory bodies but is also predetermined by the idea of permanent
and well-organized unity of citizens toward protection of their rights that prevails in the
public legal consciousness.

At the same time, the current global economic crisis, the increased number of armed
conflicts in the world, growing social inequality, as well as problems related to
environmental and food security, reasonably bring humankind back to the issue of the rule
of law, the purpose of such an idea and its applied functions. The reason is that the theses
about the rule of law, civil society, and human rights often hide something directly opposite
to these concepts®. It has long been said that “much of what we consider to be supportive
of us actually undermines our being” (Fry, 2020:71). The idea, once taken for granted, is
now questioned almost daily (Stiglitz, 2019:3), and “what was then a reason for applause,
now often turns out to be a reason for criticism” (Tawney, 2023:169).

It is noteworthy that the most popular international rankings, such as The World
Justice Project Rule of Law Index, The Heritage Foundation Index of Economic Freedom,
Transparency International Corruption Perceptions Index, and Worldwide Governance
Indicators, share a common approach to the rule of law concept as the “rule of private
owners’ rights”. The target audience of these socio-legal surveys is neither government
agencies nor ordinary citizens, but large investors. To a certain extent, these indices are
able to influence investment strategies in favor of a particular state. They are based on a
“neoliberal approach”, in which, perhaps, the only significant measure is the degree of
private property rights protection, and not the standard of the population living, public
order, or the social well-being of the majority. Such “ratings of bourgeois democracies” are
more like beauty contests than the results of serious empirical research. Therefore, it seems
essential to analyze such indicators with caution, since they cannot reflect reliable
information on the political and legal reality. The issue of trust in law as such and its critical
reassessment arises simultaneously with the decline in the role of the rule of law formal
indicators around the world.

John Locke believes that “the great and chief end therefore, of men uniting into
commonwealths, and putting themselves under Government, is the preservation of their
property” (Locke, 1924:180). After all, if one assumes that the rule of law is “the rule of
private owners’ rights”, then trust in law would be much the same as the trust of the
population in business. Paradoxically, the highest level of trust in business is shown by the
population of countries that until recently were contrasted with Western democracies —
China, Indonesia, and India. At the same time, the level of entrepreneurs’ credibility in the
USA, which is the cradle of the rule of law concept, is below 50%?.

! This refers to the citizens of states that have chosen liberal (bourgeois) democracy as a form of government.
2 Chinese writer Lu Xun wrote: “I opened a history book. All over each page were the words “humanity”,
“justice”, “virtue” ... and suddenly, between the lines, I saw that the only word that really captured the entire
book was “cannibalism” (Grinberg & Novikov, 1977:8).

3Edelman trust barometer. Global Report 2022. Available at: https:/www.edelman.com/sites/g/
files/aatuss191/files/2022-01/2022%20Edelman%20Trust%20Barometer%20Global%20Report Final.pdf

[Accessed 17th July 2023].
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In turn, the falling trust in business leads to the devaluation of trust in the government.
As Joseph Stiglitz (2013) fairly observes: “When the social contract is broken, when the
public trust in government fades, this gives way to general disillusionment, social breach
and a host of other equally negative phenomena. Today the extent of discredit of the United
States and many other democracies is increasing” (Stiglitz, 2013).

Stiglitz notes: “Growing inequality, combined with a flawed system of campaign
finance, risks turning America’s legal system into a travesty of justice. Some may still call
it ‘the rule of law’, but in today’s America the proud claim of ‘justice for all’ is being
replaced by the more modest claim of ‘justice for those who can afford it’. And the number
of people who can afford it is rapidly diminishing” (Stiglitz, 2013). Meanwhile, the laws
that improve the position of the poor are not at all what they appear to be (i.e., real social
justice), but rather represent certain instruments for keeping “the poor obedient in the
conditions of their powerlessness” (Cain & Hunt, 1979:74). The American judicial system
— which massively deprives people of freedom or housing despite the absence of debts —
provides “justice for all”, but only as long as these people are rich and white (Stiglitz,
2016:3).

Therefore, the “rule of law” has become a desired result rather than a fact. This
happened not only because no state, no matter how liberal and democratic it may be, “treats
all citizens as equal before the law”, but also because social inequality affects the
application of the law: the law may be very predictable for the privileged class and at the
same time remains completely disorderly for the less well-off (Holmes, 2003:21-22;
Stepan & Linz, 2011:841-856). Thus, two radically different understandings of the rule of
law concept exist, depending on the social status: the understanding by the elites and by
the rest of the population.

The situation with democratization and the “export” of the rule of law to other
countries also causes concern in the academic community. According to the NAVCO
Harvard project, the world has faced 622 attempts to overthrow the ruling regime over the
past 100 years. “Only 35% (220) of them were successful, with violence involved in 70
attempts. 60% of coups ended in transition from one authoritarian regime to another or in
elite reshuffle without a change of course. Thus, most coups were initiated by
underprivileged elite that tried to reach a more favorable position for its clan through the
change of power. In 40% of cases, democratization is observed, but it is difficult to assess
whether it works towards the interests of the majority of population” (Chenoweth & Shay,
2020). In fact, this is the result which Maurice Cornforth (1946) called “a perfect expression
of expansionist strivings of American big business”.

Materials and Methods

The methodological basis of the thesis involves the application of the dialectical
cognition method with the use of historical, formal, comparative, and systemic methods of
analysis of legal and social phenomena.

The dialectical method provides a basis for the elucidation of the subject of the
research, setting and realizing the purpose thereof, upon compliance with the principles of
scholarly knowledge (objectivity, comprehensiveness, historicism, unity of theory and
practice).

The comparative method helps to identify the peculiarities of Anglo-Saxon and
continental approaches to understanding the rule of law and the peculiarities of its
dynamics.
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The use of the historical method of research facilitates the analysis of the historical
setting of political and legal decision-making in certain historical periods. The study of the
subject involves the use of the axiological method, which helps to reveal the social value
of recognizing the rule of law as a mechanism for governing society.

The linguistic method contributes to identify the peculiarities of interpretation of the
rule of law in different countries.

Rule of law in neoliberal paradigm

Liberalism adapted to the historical context and smoothly developed certain ideas,
many of which were flexible enough to be used by the new liberals. For the most part, the
change in liberal ideas took place within liberalism itself, without any outside influence.
This development was also true of the key idea of liberalism — the concept of the rule of
law.

The ideological sources of the modern concept of the rule of law in the Anglo-Saxon
legal system were represented by particular theological and rationalist threads of the natural
law theory. The theological field based on the doctrines of Calvinism substantiated the view
of law as a supernatural entity beyond state control. Social theorist Jeremy Rifkin believes
that “the vast majority of Americans have what could be called a quasi-religious attitude to
business. Their Calvinistic belief in the market and hatred of the big state, up to equating it
with godless socialism, does not allow them to see corporate greed, allowing business to
succeed, creating a form of socialism for the elite and pauperism for the ordinary people”
(Rifkin, 2011:143).

The rationalist strand attempted to prove the existence of some abstract ideal that
defined the content of legal norms, as well as the restrictions of legislative practice. The
influence of these trends on the political and legal life in the Anglo-Saxon legal system led
to the rule of law being viewed as both a political ideal and a legal principle.

Undoubtedly, the approach to the rule of law concept in civil law should be
distinguished from the treatment of the rule of law in the common law legal family. In the
USA and the UK, the “due legal procedure” has become a cornerstone of its realization.
This is why, for instance, American statehood is conceivable without the Presidential
Administration, the Department of State, or the Congress, but its functioning is much in
doubt without the US Supreme Court, since this would cause a major social crisis. Thus,
researchers around the world who recognize the discursive differences between the
concepts of “law-bound state” and “rule of law” note that the “law-bound state” concept
focuses on the nature of a state and originated owing to written constitutions, while the
“rule of law” originated in courtrooms and demands that all officials treat any person with
respect for his/her dignity, complying with the principle of equality, and that anyone has
an opportunity to appeal against any judgments in independent and impartial courts
(Bekisheva, 2017:19). This is the principal reason why legal science faced the process of
“autonomization” of the law supremacy concept a long time ago.

Nevertheless, the danger latently inherent in the neoliberal interpretation of the rule
of law lies in its anti-historical character. When neoliberals address the issues of justice,
rights, and freedom, they assume that liberal thought is a collection of their own cumulative
ideas about political philosophy. Thus, it is assumed that legal scholars should treat their
doctrines as analytical philosophical arguments that essentially summarize the entire liberal
view of the state and law. This approach is most likely flawed. The main problem here lies
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again in the lack of critical and historical awareness of this being the only form of
philosophical and liberal thought, which has deep historical roots. The concept of the rule
of law is certainly based on the idea of “universal justice”; however, it is time to explore
this phenomenon in terms of its dialectical development. For instance, some scholars note
that “feudal lords were talking of rule of law, even though they oppressed the peasants
working for them; the same is true of slaveholders in the South who recaptured runaway
slaves as prescribed by the law” (Foner, 2015:36).

It does not mean that the rule of law concept has long lost its social value, but rather
that a deeper understanding of its essence is needed through critical reflection, since “there
is nothing “sacred” for the science, and nothing is protected from critical analysis” (Kelle
et al, 1988:49). Otherwise, one remains within the framework of legal fetishism.

It is necessary to agree with Stiglitz that “the rule of international law — even in its
truncated form — is as important for the global economy and politics as the rule of national
law for domestic economies and politics” (Stiglitz, 2020:299). The attitude of nation states
and the international community toward this principle vividly reveals two opposing trends:
on the one hand, they proclaim the rule of law in inter-state affairs thus expanding the scope
of this principle; on the other hand, one can see a pronounced desire to solve acute inter-
state problems (recognition of sovereignty, spheres of influence, access to resources, etc.)
not on the basis of law, but through political and military tools serving the selfish interests
of individual states and transnational corporations.

It is important to note that the USA remains to date the longest-surviving
constitutional republic. Many scholars attribute this to the fact that the US Founding Fathers
tried to create a system of governance that would not function by ignoring human foibles
but would use them to maintain political stability and ensure as much individual freedom
as possible. Gordon S. Wood, an American historian and professor at Brown University
(Rhode Island) notes that the Founding Fathers treated their mission from a practical
position, with unsentimental acceptance of people for granted. They knew they were living
in an epoch of commerce and self-interest. In fact, Wood (Wood, 2012) stresses that
Americans honor the Founding Fathers of the American state for their realism and
pragmatic acceptance of human nature through the prism of social Darwinism, where
competition and natural selection are dominant in human relations. Nevertheless, the
Founding Fathers can be called “ardent liberals, but very timid democrats” (Lindblom,
1978:183).

The natural law doctrine of the US Declaration of Independence is distinguished by
an important difference from the classical Lockean interpretation: possession of private
property, as a part of the triad of natural and inalienable human rights,* has given way to
the pursuit of happiness (Sogrin, 1983:91). There is no point in infusing anti-bourgeois
content in the Jeffersonian interpretation, since at that time, it was characterized solely by
a humanitarian and moderately egalitarian character. The Founding Fathers placed special
emphasis on the “material interest” which was defined by Madison as “the urge for an
immediate increase in property and wealth™. They recognized and respected the power and
inevitability of “material interests”. Material interest, as asserted by many of them,

4 Rights to life, freedom and private property.

5 James Madison. Letter from James Madison to James Monroe. June 10, 1787. From Teaching American
History. Available at: https://teachingamericanhistory.org/document/james-madison-to-james-monroe/ [Ac-
cessed Sth October 2023].
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represents the closest bond one can have with another person. It is therefore the “only
cementing bond” between the state and its people.

This approach was certainly progressive at the time of the Founding Fathers, because
during the bourgeois revolutions, any competitive advantages of those who possessed them
by birthright were withdrawn, and “formal equality” indeed represented an advanced
institution. Hundreds of years later, the category of “formal equality” of all people under
the law and before the court was logical to be transformed into a more advanced version.

Formally, everyone is equal in the market; therefore, in the Postmodern Epoch, “the
sense of morality and justice is reduced to the terms of a business transaction” (Graeber,
2012:19), and every citizen is a kind of economic actor guided by “reasonable choice”.
However, it is difficult to maintain this thought in mass consciousness for a long time, when
objective circumstances such as pandemics, wars, economic crises, and the development
of digital technologies return society to the path of priority of public interest over human
rights, and mainly, over the freedom of economic activity and the right of private property.
Thus, “the world built on a fundamentalist belief in markets and trickle-down economics”
(Stiglitz, 2020:61) has collapsed. The fact is that “capital cannot indefinitely increase its
economic advantages without undermining the political legitimacy of the state, which in
normal conditions requires respect for the rule of law and public opinion” (Jessop, 2015).

It turned out that the bond between the market economy and individual freedom,
postulated by liberals, was only of temporary nature. Neo-liberalism nevertheless restricts
human freedom by subordinating political authority to economic power in the conditions
when the latter has reached the highest degree of concentration. Modern society differs
from the idealized English society of the 18th century where the economic power was
distributed among farmers, artisans, merchants, and manufacturers. Today, transnational
corporations and bank holdings do not represent democratic structures but are, rather,
authoritarian institutions run by boards of directors legally accountable only to their
shareholders. This is why the disciplines such as “neo-institutional economics”, “economic
analysis of law”, etc., once popular in the West, remain within the walls of universities, as
they do not work in real life.

The neoliberals, choosing between economic efficiency and social justice, gave
preference to the latter, although it was Adam Smith who once warned about the
fallaciousness of this approach: “Undoubtedly, no society can prosper and be happy if most
of its members are poor and miserable. Besides, simple justice dictates that people who
feed, clothe and shelter all the others should receive a due share of products of their own
labor permitting them to eat, clothe and shelter themselves comfortably” (Smith,
1982:119).

Simultaneously with the economic obstacles to realizing the concept of the rule of
law, there are certain sociological difficulties, since the rule of law concept is largely
perceived at the level of religious consciousness, which fully approves a static approach
that considers social order as an unchangeable thing that can only be accepted (Tawney,
2023:135).

Rule of law or rule of social justice?
The rule of law concept is a living and open notion, permanently self-renewing and,

as the Western legal practice shows, is internally contradictory. Failing its comprehensive
analysis, it would be difficult to adequately study the mechanisms of the state-legal system
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in the “core capitalism” countries and their ideological impact on the development of
political and legal processes in other countries.

If one moves away from formal approaches, then the “rule of law” today is a kind of
“status quo”, a balance between public and private interests in economic relations.
Paradoxically, the bourgeois democracies use this “liberal brand” with conservative aims.
The idea of the rule of law has in fact taken the role of defense of the existing economic
order, since the political and legal orders are secondary in this case. Formally, citizens may
have many rights, but what is the use of them if people have no necessary material resources
to exercise them. Colin Crouch (Crouch, 2004), a renowned English sociologist argues that
“in most capitalist societies, the idea that legal and democratic rights are protected from the
encroachment of the market is essentially a myth. Rich people and groups can afford
employing the best lawyers and, in addition to their democratic rights, they have lobbying
opportunities. However, no one entrenches upon the rhetorical slogans of equality before
the law and before the ballot box™. In the USA, “the expensive justice system is open to the
rich ones, and to the poor ones is inaccessible in matters of civil law and hostile in matters
of criminal law as a hundred years ago” (Lindblom, 1978:278).

The form of political organization of society tends to correspond to the economic
order or tries to change it within the available limits. Therefore, an economic order based
on private property, wage labor relations, and profit-oriented market-mediated exchange
looks quite appropriate or expedient to a political order based on the rule of law, equality
before the law, and a sovereign state. This is why the recognition of the rule of law concept
as a value should be based on the simultaneous recognition of the market as a basic value.

As long as there is no violent confrontation between the classes, the “status quo” can
be maintained for a long time. If the social prerequisites that determine this “status quo”
remain, the political system will be relatively effective in reducing the level of social
tension and maintaining public order among the population. Robert Alan Dahl, a professor
at Yale University, spoke most clearly about this: “What we describe as democratic
‘politics’ is just a husk. These are only external manifestations that represent superficial
conflicts. Consensus on the strategy existing in a given society lies in a core of politics,
before it, under it, around it, limiting and conditioning it. Without such a consensus, no
democratic system will be able to survive endless undercompetitions” (Dahl, 1956:132—
133).

This approach is also valid at the level of international relations. The possibility of
establishing a world order based not on force, but on the law remained even during the
years of acute confrontation between capitalism and socialism and the Cold War. Of course,
in this case, it is necessary to recognize the servicing role of law. Its task is to consolidate
and support a certain “status quo” in a legal form.

The rule of law concept in crowd psychology can act as a “defense mechanism”, since
people tend to manipulate their perception of the situation so that their previous beliefs are
not questioned. By their nature, people tend to be in a status quo situation, which politicians
easily use for their own purposes, since avoiding the “status quo” always involves risk or
requires additional efforts (Baddeley, 2017).

The stability of liberal democracies depends on self-restraint on the issue that political
forces can make a matter of politics. If the necessary compromise within the power bloc
and between the ruling and subordinate classes collapses, there is always a legal or factual
opportunity to declare a state of emergency, suspend the rule of law, and limit the forms
and methods of expressing political resistance.
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For example, the main tool for maintaining the rule of law in the United States is the
US Supreme Court, which has repeatedly revised the hierarchy of natural rights through its
judgments. A special place in this hierarchy has always been occupied by the private
property right (including the right to own slaves before slavery was abolished). The US
Supreme Court has long accentuated the priority of this right even in cases where the
owner’s interests definitely contradicted the proclaimed principles of organization of
American society, such as equality of all people before the law and freedom of relocation.

However, this “status quo” is increasingly breached in favor of public interests since
the law is moving towards “publification” at an enormous pace and the debate on human
rights is not solving the growing problems of poverty, diseases, hunger, and wars.

In fact, the concept of the rule of law in the postmodern era has entered a phase of
recession. Forecasts on the transformation of the rule of law concept are numerous today.
However, they are mostly related to finding the tools to preserve this social value in its
present form. Essentially everything around this idea is creating now an ideal of the future
and “stamping the pattern of that future upon any recalcitrant objective facts” (Cornforth,
1946:42). However, the patterns identified in the course of studying the genesis of this idea
suggest with reasonable certainty that “the rule of property rights” will sooner or later be
transformed into “the rule of public interest” and that the central element in the realization
of this idea will not be “due legal process” but, for instance, public scrutiny. Thomas
Jefterson (1790) believed that “the law of the majority is the natural law for every society
of men”; however, presently the concept of the rule of law stands guard over the interests
of the exploiting minority in virtually any modern state.

Using the terminology of Wallerstein (Wallerstein, 2004), it can be noted that the
historical realities of capitalist development show that the “core” capitalist countries are
able to create their own periphery, at the same time destroying national economies by
armed force or by subjugating them politically. This often happens under the plausible
pretext of exporting “the right democracy” and the rule of law. The Eastern bloc countries
were shifted to the periphery of the world system® after their defeat in the Cold War.
Another crisis of capitalism can only create objective conditions for the transition of society
to anew, “post-liberal” stage of development. The period of global turbulence is generating
worldwide protest sentiment as never before. Of course, these contradictions in society will
create new regimes. Possibly, the new regimes will not be to the liking of neoliberals or
social democrats, but it is these regimes that will once again attempt to reconcile the
capitalist economic model and the democratic policy (Crouch, 2004:121), being a new
stage between the “ruling of corporate interests” and the “supremacy of social justice”.
Humankind does not ask questions about economic and political organization until it is
forced to do so by some urgent need. Such necessities took place in the 16th century, the
beginning of the 19th and 20th centuries. These periods can be attributed to the “epochs of
social disorientation” (Tawney, 1926:146).

The entire history of political institutions reveals the “fragility and vulnerability of
democratic principles” (Held, 1987:15) and the lack of clear public understanding of the
rule of law concept, while the scientific community’s inability to provide any reasonable
elucidation of this idea can ultimately end in the inability of the broad public to follow any
reasonable norms of behavior. In such a situation, even the moral norms would give way

¢ Peripheral capitalism is a form of capitalism typical for the Third World countries. Peripheral capitalism was
formed on the basis of colonial countries, so it bears the features of a colony: it is a raw material appendage, a
supplier of cheap labor, as well as a market for industrialized countries.
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to power politics and the pursuit of vested interests. Professor Maltsev rightly argues that
“rationalization of natural law over time has led to the need for its desacralization”
(Maltsev, 2013).

Conclusion

It is obvious that the issue of desacralization of the rule of law concept has become
quite acute today, in fact calling forth its complete scientific revision. After all, the idea of
the rule of law, despite its invariable attractiveness for progressive public consciousness,
cannot nevertheless be realized to the utmost in the absence of due socio-political,
economic, and moral conditions. On the one hand, the rule of law concept is the peak and
the level to which law-making and law-enforcement practice should rise. This idea is
future-oriented and is extremely insufficiently implemented in the modern era. On the other
hand, current trends in economic, political, technical, social, and cultural development, as
well as social crises, leave no doubt that in the future, new conceptual approaches to the
study of the rule of law concept, or even the rule of “post-law”, will arise, since this socio-
cultural phenomenon does not necessarily have to be located only in the circle of liberal
values and natural human rights.
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Abstract. The research is focused on the essence of the rule of law as a constitutional and legal
principle as the basis of the UK constitution and approaches to its determination. The rule of law, being
a general legal principle, which has been developed in various legal concepts, including the British rule
of law, the German rechtsstaat, the French etat de droit, at the present stage has become one of the
fundamental constitutional and legal characteristics, both at the national and supranational level. National
concepts of the rule of law, having certain differences and peculiarities, are essentially aimed at achieving
similar goals. However, their substantive content is formed on the basis of existing features of specific
national legal orders. One of the earliest and most developed in terms of constitutional and legal theory
and practice is the UK approach to the rule of law. However, the question of its determining remains
relevant at the present stage. The object is the concept of the rule of law developed in the UK, the subject
is its specific features and manifestations, as well as approaches to its determination in British legal
doctrine and practice. The purpose is to explore the issue of determination of the rule of law in the UK
and to form a comprehensive approach to understanding its essence. The methodological basis of the
research is constituted by 1) dialectical method, 2) general scientific methods including analysis,
synthesis, comparison, analogy, deduction and induction, 3) special methods including logical, formal-
legal, comparative-legal, and statistical methods. Based on the analysis the author makes an attempt to
define the essence of the rule of law as an integral part of the UK constitution and its key features.
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BepxoBeHcTBO npaBa B Benuko6putaHum:
CYWHOCTb U NoaxoAbl K AeTepMUHaLumn

M.U. llleBuenko'='P<

Poccuiickuii yausepcuteT npyx0sl HapoaoB (PYIH), e. Mocksa, Poccuiickas @edepayus
P<m.sh.1997@yandex.ru

AHHoOTanus. VccnenyeTcs CYIIHOCTh BEPXOBSHCTBA MIPaBa KaK MOJUTHKO-TIPABOBOTO MPHHIIKIA,
II0JI0’)KEHHOT'O B OCHOBY KOHCTUTYLIMH BennkoOpHTaHNH, U TTIOIXOMOB K €ro AeTepMUHALUH. BepxoBeH-
CTBO TpaBa, sSBJSLICH OOLICTIPABOBBIM MIPUHIIUIIOM, MTOJTYYUBILIHM Pa3BUTHE B PA3IUYHBIX PABOBBIX KOH-
LIENIIHAX, B YaCTHOCTH, OputanckoM rule of law, Hemenkom rechtsstaat, gppaniyzckom etat de droit, Ha
COBPEMEHHOM IJTare npuodpeinia 3HAYCHUE OJHOW M3 OCHOBOIIOJIATAIONIMX KOHCTHUTYIIMOHHO-TIPABOBBIX
XapaKTepUCTHK, KaK Ha HAIIMOHAILHOM, TaK W HaJHAIIMOHAIEHOM ypoBHE. HanmoHa bHbBIE KOHLETIINH
BEPXOBCHCTBA IIPaBa, UMes OIPEICICHHBIC PAa3INiis U 0COOCHHOCTH T'eHe3¥Kca, 0 CBOeii CyTH Halpas-
JIeHBl Ha JOCTH)KEHHE CXOXKHX Lelied obecreueHus] HaaJIe)Kallero IMpaBoBOTO PEeXHMa 3aKOHHOCTH,
BCEOOIIEr0 PaBEeHCTBA U OTPAHUYCHHS MPOM3BOILHOTO OCYIIECTBICHHS MyONUYHOM BiiacTu. [Ipu 3TOM
UX cozepKaTeIbHOE HATIOTHEHUE (OPMUPYETCST HCXOIS U3 CYIIECTBYIOIINX 0COOSHHOCTEH KOHKPETHBIX
HAllMOHAJBHBIX IIPABONOPSJKOB — B MX 3aKOHOJATENbHOM PpEryIMpPOBaHUM, CYAEOHOH IpakTHUKe
1 TpaBoBoil JokTprHE. OXHUM U3 Hauboiee paHHUX M Pa3paOOTaHHBIX C TOYKH 3PEHUS] KOHCTHTYLH-
OHHO-TIPAaBOBOM TEOPUM U MPAKTUKU SIBJIETCS IOAXOJ K BEPXOBEHCTBY IpaBa B BemukoOpuraHuiu.
OnHako BOIPOC ONPENEeNIeHUs €r0 CYITHOCTH COXPAHSET CBOIO aKTyalbHOCTh U Ha COBPEMEHHOM dTalle.
OOBEKT HCCITeIOBAHIS COCTABIISACT KOHIIEIIINS BEPXOBSHCTBA MpaBa, MONyUYHBIIas pa3Butue B Bennko-
OpHTaHUU, TIPEMET — €€ XapaKTepHbIe 0OCOOEHHOCTH M IPOSIBIICHUS, a TAKKe MOJXOIbI K €€ eTepMUHa-
IIUH, CJIOXKHUBIIUECS B OPUTAHCKOI IpaBOBOM HOKTpHUHE U IpakTuke. Llens — uccnenosanue npoodieMbl
JeTepMHUHAIMY BEPXOBEHCTBA IpaBa B BenmkoOpuTaHmM M (GOopMHpOBaHHE KOMIUIEKCHOTO ITOIXO0Ia
K IIOHMMAHHIO €T0 CYIIHOCTH. METON0JIOTHYECKYI0 OCHOBY HCCIIEIOBAHMUS COCTABIAIOT: 1) AnaieKkTude-
CKHI MeTO, OTHOCAIIHNICS K 00uiedmnocodhckum, 2) oOIeHayIHbIe METOIbI — aHAIN3, CHHTE3, CPaBHE-
HHE, aHAJIOTHSL, ASAYKLUS ¥ MHAYKLUS, 3) ClelUaNIbHbIE METO/IbI — JIOTHUECKUii, (hopMallbHO-IOpUanYe-
CKHii, CPaBHUTEIHHO-IPABOBOM, CTATHCTUYECKHUI MeTOIbl. Ha OCHOBaHHMH MPOBEJCHHOTO aHAIN3a aBTOP
IIPUHHUMAET TOTBITKY ONPEAETNUTh CYIIHOCTh BEPXOBEHCTBA IIPaBa KaKk HEOTHEMIIEMOH 4aCTH KOHCTUTY-
1y BemuKoOpUTaHUY, U €r0 KITFOYEBBIC aCTIEKTHI.
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Introduction

Over the centuries of state and legal development, and especially at the present stage,
one of the key issues of constitutional and legal science has been to find such a model of
legal framework, which would not Over the centuries of state and legal development, and
especially at the present stage, one of the key issues of constitutional and legal science has
been to identify such a model of legal framework, which would not only provide the best
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way to achieve the goals of legal regulation, but also imply the creation of a system of
guarantees designed to limit the possibility to arbitrary exercise public power.

Attaching special importance to the issue of forming a regime of legal bindings of all
subjects of social relations, including those with public authority, can be traced back to
ancient Greece. In this regard there are remarkable views of the outstanding ancient Greek
philosopher Aristotle, who rejected the concept of building an ideal model of government
of his teacher Plato; he suggested to base it on kings-philosophers with absolute knowledge
rather than the law. Aristotle, developing the concept of isonomy (isonomia — equality
before the law) was convinced, and as historical development shows, not unreasonably, of
the need to consider such subjects as servants of the law (Sajo & Uitz, 2017:302),
consequentially, subordinate to the law. In this connection, he emphasized that “it is more
proper that law should govern than any one of the citizens” (Aristotle, 2009:172).

Such a notion, which over time has acquired additional meaning and various forms of
its institutional design, has been strongly established at the present stage as one of the
fundamental constitutional and legal characteristics, both at the national and supranational
levels.

In terms of consistent development of the rule of law at the supranational level, special
attention should be paid to the World Justice Project, an international non-profit
organization. It annually conducts and publishes research on the level of state compliance
with the rule of law, The Rule of Law Index'. The annual compilation of this index and the
increasing level of attention to its indicators both on the part of officials and the scientific
community emphasizes the particular importance of rule of law as a state legal
characteristic at the present stage and its consideration by the international community as
one of the key conditions for the normal functioning of any modern developed legal order.

Turning to the texts of national constitutions, the rule of law is quite often considered
as an inherent basis of the constitutional order of many modern countries, regardless of
their level of legal and economic development. Their basic laws in one form or another,
mostly in the preamble or main chapters, contain a direct reference to this principle,
emphasizing its widely recognized importance in building the mechanism of constitutional
and legal regulation.

According to the Constitution Project portal, 115 current national constitutions
explicitly mention the rule of law, including Part I of the Constitutional Act of Canada
19822, Article 2 of the Constitution of Norway 1814°, Article 2 of the Constitution of
Portugal 1976%, Article 3 of the Constitution of Thailand 2017°, the preamble to the
Constitution of Rwanda 2003°.

! The Rule of Law Index. Available at: https://worldjusticeproject.org/rule-of-law-index/ [Accessed 30th March
2023].

2 Constitution of Canada. Available at: https://www.constituteproject.org/constitution/Canada 2011.
pdf?lang=en [Accessed 30th March 2023].

3 Constitution of Norway. Available at: https://www.constituteproject.org/constitution/Norway 2014.pdf
[Accessed 30th March 2023].

4 Constitution of Portugal. Available at: https://www.constituteproject.org/constitution/Portugal 2005.pdf
[Accessed 30th March 2023].

5 Constitution of Thailand. Available at: https://www.constituteproject.org/constitution/Thailand_2017.
pdf?lang=en [Accessed 30th March 2023].

% Constitution of Rwanda. Available at: https://www.constituteproject.org/constitution/Rwanda 2015.
[Accessed 30th March 2023].
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At the same time, along with the active use of the term rule of law in constitutional
practice at the present stage, individual legal systems (groups of legal systems) have formed
their own equivalent or sufficiently similar concepts. Thus, along with the rule of law, for
example, Germany has developed the concept of “rechtsstaat”, France — “etat de droit”,
Denmark — “retsstat”, Spain — “estado de derecho”, Italy — “stato di diritto”, Russia — “legal
state”.

Such concepts, while having certain differences and peculiarities of their genesis, are
essentially aimed at achieving similar goals of ensuring the proper legal regime, universal
equality and limiting the arbitrary exercise of public authority. However, despite their
seeming functional identity, the conditions of national constitutional development
objectively dictate the specifics of the practical implementation of these concepts, which
deserve an additional study of their own. Meanwhile, this topic both in terms of the separate
consideration of these concepts and their correlation was developed in the works of P.
Barenboim, R. Grote, D. Dedov, D. Pfordten, T. Allan (Zorkin & Barenboim (eds.),
2013:259; 234-253; 260-272; 396-418), M. Loughlin (Loughlin, 2010:312-341), J.
Meierhenrich (Meierhenrich & Loughlin, 2021:3-22), A. Sajé and R. Uitz (Sajo & Uitz,
2017:306-308) and many other researchers.

In this regard, J. Silkenat quite accurately pointed out that “the Rule of Law,
considering its international aspects, includes many different doctrines and concepts,
depending on who is using it and why” (Zorkin & Barenboim (eds.), 2013:17). The reason
for this is that it is very difficult to elaborate a general concept of the “rule of law”
applicable to all legal systems. Thus, M. Laughlin reasonably emphasized that “the role
performed by this expression significantly varies across different governing regimes, and
although a coherent formulation of the general concept can be devised, this formulation is
entirely unworkable in practice and, for this reason, the ‘rule of law’ cannot be conceived
as a foundational concept in public law” (Laughlin, 2010:312).

It is also necessary to note the position of a prominent Russian legal scholar
V.E. Chirkin, who also emphasizes the complex nature of the rule of law as a legal concept.
According to his position, despite the fact that the wording “the rule of law” is used widely
enough and is described as an idea, an ideal, a value, a principle, a concept, it may receive
different expression depending on the way it is used. At the same time, its substantive
characteristic remains unclear (Chirkin, 2015:7).

Meanwhile, one of the earliest and most developed in terms of constitutional and legal
theory and practice is the approach to the rule of law in the UK. As an independent legal
principle underlying the uncodified UK constitution, it was introduced into scholarly
discourse by the eminent English scholar A.W. Dicey in the late nineteenth century. The
direct use of the term (obviously in its simplest and most unambiguous meaning, compared
to its modern understanding) can be traced back to the sixteenth century. Thus, the Scottish
theologian and political theorist S. Rutherford, being an adherent of constitutionalism and
limitation of arbitrary exercise of public authority, advocated the limitation of “divine right
of kings”, emphasizing the need to conform the actions of both the common man and the
representative of the royal dynasty in accordance with the rule of law (Rutherford,
1644:237).

We assert that the basic idea of ensuring regulation of social relations based on law
and inadmissibility of arbitrary exercise of public powers is developed in various legal
orders. Its substantive content is formed on existing features of specific national legal
systems, in their legal regulation, judicial practice and legal doctrine. To identify the
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essence of the rule of law as one of the British constitution foundations, we should turn to
the existing approaches to its determination in British legal doctrine and practice. However,
first of all, it seems necessary to outline the problem of such determination existing in the
British legal framework.

The problem of the rule of law determination in the UK

The Constitutional Reform Act of 2005, laying down the foundations of the British
judiciary at the present stage, just in its first article touches upon the principle of the rule
of law by providing for the proviso that it will not be affected in any way by the adoption
of the Act. Its section 17(1) obliges the Lord Chancellor, in taking office, to swear an oath
to respect the rule of law and to maintain the independence of the judiciary in exercising
their powers.

The report of the Select Committee on the Constitution of the House of Lords on the
Constitutional Reform Act of 2005 underlines that the adoption of the Act, from a
constitutional and legal perspective, aims to ensure respect for the rule of law as historically
practiced in British society’.

This kind of “sacral” attitude toward the rule of law underlying the UK constitution
clearly demonstrates its fundamental importance both for the functioning of the entire
national legal system and further constitutional and legal development of the state.
However, despite the special importance of this principle for the British legal order, there
is no legal definition of it or a uniform understanding of its legal content. This situation
contributes to the continuing uncertainty and different approaches as to what the rule of
law is, what its key manifestations are and what the extent of its impact on the constitutional
legal order is. The Select Committee on the Constitution of the House of Lords
unequivocally drew attention to this in the above report. It rightly points out that the use of
negative language in section 1 of the Constitutional Reform Act of 2005, “does not
adversely affect”, and the use of the word existing in relation to the rule of law, leaves room
for further debate about understanding of this principle’s essence®.

The history of constitutionalism in England and the UK is replete with examples of
adopting various legal acts of a constitutional nature, enshrining and developing certain
manifestations of the rule of law, but not forming a single legal institution with a formally
defined content. The latter is interpreted quite freely by English judges and lawyers, which
is quite characteristic of the legal order of the Anglo-Saxon legal tradition.

This situation was highlighted at the end of the nineteenth century. In this regard,
stressing the special importance for the English society of the rule of law as a characteristic
feature of the constitution, the famous English jurist A.W. Dicey, pointed out that the use
of this phrase for most people is full of ambiguity and obscurity (Dicey, 1907:209).

Over time determination of the essence of the rule of law is largely the same. For
example, the first President of the Supreme Court of the UK, Lord Phillips, unequivocally
drew attention to the fact that today the content of this concept “is not readily defined or

7 Select Committee on the Constitution of House of Lords. Report with Evidence. Constitutional Reform
Act 2005. Available at: https://publications.parliament.uk/pa/ld200506/1dselect/Idconst/83/83.pdf [Accessed
30th March 2023].

8 Select Committee on the Constitution of House of Lords. Report with Evidence. Constitutional Reform Act
2005. Available at: https://publications.parliament.uk/pa/ld200506/1dselect/ldconst/83/83.pdf [Accessed 30th
March 2023].
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readily understood””. In turn, Select Committee on the Constitution of House of Lords,
underlining that there is no consolidated position in the legal environment regarding the
understanding of the rule of law, notes that this constitutional and legal principle “remains
complex and rather vague”'’.

At the same time, similar assessments of the level of the rule of law understanding
have been made also in American legal community by the Associate Professor of Political
Science at Washington University in St. Louis F. Lovett. He legitimately notes that: “The
rule of law is a valuable human achievement. It is valuable not only instrumentally, but
also for its own sake as a significant aspect of social justice... Nevertheless, the rule of law

is poorly understood” (Lovett, 2016: iii).
The essence of the rule of law in the UK

Considering the peculiarities of the British legal system, common law and uncodified
nature of the national constitution, in particular, the content of the rule of law, its main
features and influence on social relations were largely developed by judicial practice and
legal doctrine, which in the countries of the Anglo-Saxon legal tradition has been given
special importance.

The formation of the rule of law as one of the fundamental characteristics of the
British constitutional order, along with the principle of parliamentary sovereignty, was
associated with the consistent development of national legal regulation in the organization
and functioning of public authority and its interactions with other subjects of social
relations, primarily British nationals. While establishing and developing various
constitutional and legal institutions, practices and values, the UK attempted to create a
public order and system of legal regulation based not on lawlessness and arbitrariness, but
on the regime based on equality which is observed by all participants of social relations,
including the public authorities, within the existing legal norms in the society.

Basically, the rule of law is a principle of a constitutional and legal nature. Its
operation affects not only the national legal regulation, expressed in a set of legal norms
governing social relations, but also established public order, covering the basic principles
of organization and functioning of social and political institutions.

Both historically and at the present time, the operation of the rule of law is inextricably
linked to direct and indirect influence on the operation of public authorities, including the
legislative, executive, and judicial branches of government. Thus, the operation of the
British Parliament, which has the supremacy and is the central element of the entire British
constitutional system, although without clearly defined formal requirements, suggests
considering the rule of law. In this context Lord Steyn in the case Regina v. Secretary of
State for the Home Department formed the significant legal position according to which
Parliament should not enact legislation contrary to the rule of law, which provides a
minimum standard of fairness, both substantive and procedural'’.

9 Select Committee on the Constitution of House of Lords. Sixth Report, December 3, 2014, para 17. Available
at: https://publications.parliament.uk/pa/ld201415/1dselect/Idconst/75/7505.htm#note18 [Accessed 30th March
2023].

10 Select Committee on the Constitution of House of Lords. Sixth Report, December 3, 2014, para 17. Available
at: https://publications.parliament.uk/pa/1d201415/1dselect/ldconst/75/7505 . htm#note18 [ Accessed 30th March
2023].

11 Regina v. Secretary of State for the Home Department, ex p. Pierson [1998] AC 539, 591.
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This principle also has a direct impact on the executive branch, which in the exercise
of their public powers must comply with the existing legal regulation, especially in human
rights and freedoms, acting strictly within their competence. The key part in this context
plays the Human Rights Act of 1998 and the established practice of law enforcement.
Considering this issue in the context of an analysis of the rule of law in UK, Lord Bingham
noted that formation of public duty of Ministers of the Crown and other public authorities
to exercise their powers based on justice, reasonableness, and good faith, and only for the
law established purposes and limits (Bingham, 2011:56).

One of the main instruments for practical realization of the rule of law is the judiciary,
which serves not only to enforce it, but also to develop its legal content. Given the
paramount importance of such judicial function, the British legal order has devoted
particular attention to the adoption of measures to ensure the independence of the judiciary,
including those contained in the Succession to the Crown Act 1707 and the Constitutional
Reform Act 2005.

Thus, the rule of law forms the basic parameters of the functioning of the
constitutional system, the limits and conditions for exercising public powers, primarily
conditioned by the need to ensure the comprehensive protection of human rights and
freedoms.

At the same time, the rule of law has a direct legal dimension. Its manifestations, as
follows from the English legal doctrine, are usually differentiated on their formal or
substantive nature (Craig, 2017:467-487; McGarry, 2014:133). Such an approach is due to
the different focus of the legal effect generated by the application of the UK law that reflect
one or another aspect of the rule of law.

The formal nature of the rule of law is manifested in the key features of law as a social
institution for regulating public relations, including its form, temporal effect, and way of
presenting the content of legal norms. In this context, we are talking primarily about
establishing legal regulation, both in terms of adopting primary and secondary legislation,
and in terms of forming judicial precedents in common law, the degree of clarity,
comprehensibility and accessibility for the law enforcer and all interested subjects of the
legal norms, and establishment of a prospective and retrospective effect of legal norms.

On the other hand, the principle of the rule of law has a substantive nature,
determining the content of the mechanism of legal regulation. One of its key manifestations
in this regard is ensuring, establishing, observing and protecting fundamental rights and
freedoms. In this context, at the current stage of the UK constitutional and legal
development, the Human Rights Act 1998 is of prime importance. However, it should be
noted that political processes to reform this act have recently intensified due to the
governmental Bill of Rights introduced to the UK Parliament'?, which proposes a radical
change in the current system of human rights and freedoms protection (Shevchenko,
2023:257-258). Such processes would clearly have a direct impact on the practical
implementation of the rule of law in the UK.

At the same time, along with the mentioned aspects of the rule of law, it is necessary
to point out that it becomes one of the key constitutional and legal values during the long
genesis of the British legal order. Having various manifestations and exerting both direct
and indirect influence on a wide range of social relations, this principle has acquired the
form of comprehensive ideological basis for functioning of the entire mechanism of legal

12 UK Parliament. Available at: https:/bills.parliament.uk/bills/3227 [Accessed 30th March 2023].
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regulation, not only forming the content and conditions of law implementation, but also
acting as a kind of indisputable foundation for the existence of a modern democratic
civilized society; actually, it has become a vector of legal development of British society.

Approaches to the rule of law determination in the UK

Given the particular importance of the rule of law to the British legal order, it has
reasonably received wide academic attention in Anglo-Saxon legal doctrine, along with the
principles of parliamentary sovereignty and separation of powers.

It is necessary to give tribute to the prominent English jurist A.W. Dicey for the
significant input in revealing the essence of the rule of law, its specific manifestations and
place in the British constitution. He examined this principle along with parliamentary
sovereignty, as one of the key characteristics of the British constitution (Dicey, 1907:204-
205). Taking into account the peculiarities of the constitutional and legal development of
England and later the UK, he defined three key manifestations of the rule of law.

First, an inherent element of the rule of law is the formation of such public order
organization, which creates conditions preventing the arbitrary exercise of public powers,
including discretionary. In his opinion, this implies inadmissibility of bringing a person to
legal responsibility or applying other coercive measures by public authorities in the absence
of court-established fact of offense in strict compliance with the existing legal procedure
(Dicey, 1907:209-210).

Such an aspect of the rule of law largely correlates with the widely developed doctrine
of ultra vires, known both in the UK and other foreign legal systems. It involves
establishing a special legal regime of public authorities’ activities, providing for
inadmissibility of exceeding their powers. This creates conditions for legal protection of
subjects of social relations in cases of public powers abuse, which is often associated with
violation of rights and freedoms.

In this regard A.V. Dicey differentiates between legal orders that implement this
aspect of the rule of law and legal orders that provide public authorities with a broad and
discretionary set of powers. [llustrating the former, he refers to the British legal order based
on the constitutional principle of inadmissibility of arbitrary exercise of public power by
the monarch, the executive and the judiciary (Dicey, 1907:211).

Secondly, the rule of law is inextricably linked to the formation of a legal regime of
general equality before the law, regardless of any individual characteristics or social status.
A.V. Dicey forms its two key manifestations, implying application of legal norms equally
to all persons without any exceptions to this rule (Dicey, 1907:216-218). Here, it is worth
mentioning the position of F. Hayek, who rightly argues that formation of such general
legal regulation is based on the idea of “submission to law, as a set of general abstract rules,
regardless of their application to specific individuals; this makes them independent of the
will of other subjects and therefore free” (Hayek, 1960:15).

As follows from the A.V. Dicey's position, the operation of the rule of law principle
is associated with the undoubted need for a unified system of courts, which extends its
jurisdiction to both private persons and public authority. A different approach may lead to
different ways in resolving similar cases with different parties. Reflecting on the state
structure of England, Charles L. Montesquieu noted that “political liberty in a citizen is that
tranquility of spirit which comes from the opinion each one has of his security, and in order
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for him to have this liberty the government must be such that one citizen cannot fear another
citizen” (Montesquieu, 1900:219).

Third, the rule of law is expressed in the approach of the legal order to the
development of the current constitutional regulation, a significant part of which, along with
parliamentary acts, consists of constitutional and legal norms, arising from common law
(Dicey, 1907:219). In this regard, A.V. Dicey points to the formation of court-based
constitution (common law constitution) in the UK, explaining that the key constitutional
principles affecting implementation and protection of individual rights and freedoms are
established by specific judicial decisions.

Thus, we can assert that the content of the rule of law principle, as defined by
A.V. Dicey, is largely determined by peculiarities of the construction of the British
constitutional legal order. In fact, along with the general legal regime of legality, the
English jurist focuses on the characteristic features of the British legal system, pointing to
the need for strict compliance with the ultra vires doctrine, rejection of specialized judicial
jurisdiction on public law subjects and recognition of essential role of common law in the
development of current constitutional regulation.

It should be noted that Dicey’s concept, while maintaining its historical significance
at the present stage, is not devoid of weaknesses and ambiguities highlighted by some
scholars. Mark D. Walters, in his detailed study of Dicey’s work, notes that “Dicey’s
conception of constitution has been as controversial as it has been influential” (Walters,
2020:2). The main criticisms of Dicey’s approach include the narrow formal understanding
of the rule of law, the uncertainty of arbitrary power concept, the belief in common law as
the key means of protecting human rights and freedoms from unlawful acts of the public
authorities in the lack of their legal formalization (Mikhailov, 2022:12—14). Moreover, as
Mark D. Walters states, the concept is often described as overly analytical, formalist,
descriptive, authoritarian, and positivist in its approach to defining and writing about law
(Walters, 2020:2).

Focusing on identifying specific features of the rule of law as the basis of the UK
constitution at the present stage, it seems necessary to focus on the approaches to
understand this constitutional and legal principle developed in British legal doctrine, both
considering individual provisions of A.V. Dicey’s concept, and revealing new aspects of
the object of study in view of the modern legal realities.

For example, the British judge Lord J. Steyn considered the rule of law as a complex
legal institution with two key expressions in British public law. He distinguished between
the rule of law as a political and legal principle and a constitutional principle. He
distinguished between the rule of law as a political and legal principle and a constitutional
one. Drawing attention to the paramount importance of the first characteristic, Lord J. Steyn
viewed the rule of law as manifestation of “political philosophy or institutional morality”
(Steyn, 1999:4).

The rule of law constitutes the ideological basis for functioning of the entire public
order and conveys a number of key principles for functioning of state mechanism, thus
forming a “moral dimension of public power”. Among such ideas, he identifies “exercising
public administration by laws rather than by people”, rejection of the instrumentalist use of
law to achieve certain dishonorable ends (for example, as was the case in apartheid South
Africa), and operation of legal regulation based on equality and fairness. In this context,
the rule of law is a cornerstone of British public law (Steyn, 1999:4).
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On the other hand, the rule of law, according to Lord J. Steyn, acts as one of the central
legal institutions of British constitutional law, defining the key parameters of the national
legal order. As such, he distinguishes limiting the abuse of power by public authorities,
ensuring legal certainty of the current legal regulation, including mechanisms for protection
of individual rights and freedoms, legal guarantees of access to justice, as well as
compliance with established legal procedures by public authorities in their law enforcement
practice (Steyn, 1999:4).

A quite detailed study of the rule of law essence was carried out by Oxford University
professor J. Raz. He, along with Lord J. Steyn, gave this principle a complex political and
legal character, seeing its key idea in ensuring legal certainty to the mechanism of social
regulation within a particular legal order, primarily in the context of permissible discretion
in exercising public powers.

Developing this idea, J. Raz notes the widespread understanding of the rule of law as
a mechanism to counter the arbitrary exercise of public powers. The rule of law, assuming
the existence of a certain discretion in exercising public powers (primarily executive
power), acts as a protective mechanism against arbitrary exercising of public power,
excluding any form of interference in functioning of the judiciary (Raz, 1979:219).

At the same time, according to J. Raz, the rule of law acts as a means of ensuring
stability and predictability of the entire public order functioning. In this regard, he points
to the performance by the rule of law of such a significant function as creation of stable
conditions for interaction between the social subjects, allowing them to properly organize
their behavior on the basis of the existing legal regulation. The achievement of such a
positive effect, in his opinion, can be achieved both through stabilizing social relations,
which, with the exception of those regulated at the legislative level, can be unstable and
unpredictable in many respects, and as a result of implementing self-restraint mechanism
aimed at organizing and forming legal regulation as a stable and reliable basis for building
a model of behavior for subjects of legal relations (Raz, 1979:220).

In addition, J. Raz legitimately draws attention to the general focus of the principle on
ensuring effective mechanism of legal protection of individual rights and freedoms. In this
case, such function of the rule of law is expressed not only in establishing prohibitions on
certain undesirable and destructive for society forms of behavior associated with violation
of individual rights and freedoms and restrictions on exercising public powers in order to
minimize the possibility of undue interference in the sphere of personal interests, but also
in the formation of a system of legal regulation, which will be based on respect for human
dignity. The latter in this context should be understood, according to J. Raz, as the inherent
right (restricted only to the extent necessary for a particular legal order) of any person to
choose and follow a particular model of behavior and get the desired legal effect from it
(Raz, 1979:220-221).

After analyzing the general essence of the rule of law as a political and legal
institution, J. Raz turned to its characteristic features as a directly legal principle, focusing
mainly on the formal aspect, while not excluding its material meaning. In this context, he
saw two key manifestations of the principle, directly related to each other. Firstly, the
mechanism of social regulation should be based on legal norms that all participants in social
relations are obliged to observe. Secondly, such a mechanism should provide participants
of social relations with a real opportunity to be guided by the relevant legal norms in
shaping their own behavior model (Raz, 1979:213).
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Moreover, a prominent British judge and jurist, Lord T. Bingham, played a significant
role in the academic development of the rule of law and its characteristics, as well as the
British constitutional legal doctrine as a whole. He developed a quite detailed approach to
understanding of this principle.

In general terms, he saw the essence of the rule of law in subordination of all subjects
of social relations (both private and public) to the existing legal regulation, publicly
adopted, prospective and publicly applied in courts. Referring to such understanding of the
rule of law, he further draws attention to the fact that his position cannot be regarded as
comprehensive and solely correct, without any exceptions (Bingham, 2011:6).

Admitting the complex nature of the rule of law and the possibility of different
approaches to its definition, he does not see it as essentially ambiguous or unclear, thus
refuting the proponents of the opposing idea. This is particularly relevant for B. Tamanaha,
who characterizes the rule of law as “an exceedingly elusive notion giving rise to a rampant
divergence of understandings” (Tamanaha, 2004:3), as well as for T. Carothers, who points
out the ambiguity in understanding the nature of this principle (Carothers, 2003:3).

Lord Bingham’s approach to the essence of the rule of law is based on a set of legal
principles that form certain conditions for funtioning of the system of legal regulation and
public authorities. Among such principles, he identifies accessibility, comprehensibility,
clarity of legal norms and predictability of their action, limitation of discretionary powers
of executive authorities, fair and bona fide exercise of public powers, equality of all before
the law, protection of fundamental human rights and freedoms, ensuring the right to a fair
trial, and mechanisms for legal protection of arising civil law disputes (Bingham, 2011:30,
41,48, 53,59, 78, 83, 103).

At the same time, the position of A. Bradley, Professor of Law at the University of
Edinburgh, and K. Ewing, Professor of Public Law at King’s College, London, deserves
special attention. They saw the essence of the rule of law in three key elements. The
approach they adopted, in contrast to the concepts of J. Raz and Lord T. Bingham, is of
higher level of abstraction and generalization and focuses on the basic characteristics of the
political and legal principle as one of the foundations of British Constitution.

First of all, as A. Bradley and C. Ewing note, an inherent manifestation of the rule of
law is the construction of social regulation system based on law, which implies the
operation of generally binding law and order in society. It is intended to prevent the
occurrence of arbitrariness and anarchy that threaten the security of subjects of social
relations, their property and well-being (Bradley, Ewing, 2007:99).

In addition, they consider the rule of law as a way of ensuring that the public
authorities exercise their powers in accordance with statutory regulation and, in its absence,
in accordance with common law formed by courts (Bradley & Ewing, 2007:100).

At the same time, according to scholars, this principle forms the basis of legal regime
of public authority, determining the type and scope of powers to be vested in the executive
branch (e.g., determining the admissibility of vesting the executive with the power to detain
a person in the absence of judicial authorization), as well as procedures to be followed by
public authorities in their law enforcement practice (e.g., compliance with fair trial
procedures) (Bradley & Ewing, 2007:101-102).

The above reputable views on the definition of the essence of the rule of law and its
features provide a general idea of this issue, although they indicate the absence of a single
comprehensive approach to understanding of such a complex constitutional and legal
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principle. This also gives grounds to assert both similarities and differences in the positions
of individual researchers on this issue.

At the same time, it should be noted that there is a certain consensus on the basic
manifestations of the rule of law, such as, compliance with the principle of legality and
compliance of public authorities with the law. On the other hand, some researchers, for
example, A.V. Dicey, A. Bradley, and C. Ewing, are largely focused on the fundamental
features of this constitutional principle, while others including Lord T. Bingham and J. Raz,
pay considerable attention to the rule of law manifestation, which can also be characterized
as general characteristics of the national legal order.

On the other hand, determining the formal and substantive nature of the rule of law
has a significant importance in the context of understanding its essence and role at present.
As already noted, legal doctrine in this context traces different approaches. Thus, in contrast
to Lord T. Bingham, who explores the substantive content of the rule of law, A.V. Dicey
and J. Raz confine themselves to a formalistic approach to its understanding.

At the present stage of social and legal development, in our opinion, the need to
recognize the substantive nature of the rule of law becomes clear. Without it, such a concept
can easily acquire an instrumentalist character and be used for the most disreputable
purposes in forming so called ideal law and order in terms of constitutional design,
construction and functional features of the rule of law. In this regard, J. Raz, although
adhering to a formalistic approach, rightly emphasized: “A non-democratic legal system
based on the denial of human rights, on extensive poverty, on racial segregation, sexual
inequalities and religious persecution may, in principle, conform to the requirements of the
rule of law better than any of the legal systems of the more enlightened Western
democracies... It will be an immeasurably worse legal system, but it will excel in one
restect: in its conformity to the rule of law. ...The law may institute slavery without
violating the rule of law” (Raz, 1979:211, 221).

This problem was rightly highlighted by the Venice Commission in its Report on the
rule of law. In fact, it pointed out that, while there are different approaches to understanding
the rule of law, it is necessary to avoid a purely formalistic approach, whereby any public
authority actions that are permitted by law are declared to be consistent with the
requirements of this principle'>. The opposite approach can lead to its distortion and
unjustified reduction the rule of law to the term “rule by law”.

Conclusion

Taking into account the approaches to the definition of the rule of law reflected in the
legal doctrine and constitutional practice of the UK'4, it is possible to conclude that the rule

3 Venice Commission. Report on the rule of law. CDL-AD(2011)003rev-e. Available at:
https://www.venice.coe.int/webforms/documents/CDL-AD(2011)003rev-e.aspx [Accessed 20th May 2023].

141t should be noted that manifestations of the rule of law presented in this article are, for the most part, reflected
in the judicial practice of the UK. There are a number of important court decisions from the perspective of the
rule of law study, whose list is not exhaustive. For example, Regina v. Secretary of State for the Home
Department, ex p. Pierson [1998] AC 539, 591 covers the British Parliament’s consideration of the rule of law
in its operations, Baggs Case [1615] 11 Co Rep 93b at 98a, Entick v. Carrington [1765] EWHC KB J98,
Associated Provincial Picture Houses Ltd v. Wednesbury Corpn [1948] 1 KB 223, CA — compliance with the
rule of law in the context of public authorities, Phillips v. Eyre (1870) LR 6 QB 1, R v. R [1991] UKHL 12 —
inadmissibility of retrospective effect of legal regulation, R (UNISON) v. Lord Chancellor [2017] UKSC 51 —
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of law, as one of the fundamental elements of the British Constitution, is expressed in three
main fundamental features.

Thus, the rule of law is one of the most important constitutional and legal values
developed and applied in the Anglo-Saxon legal tradition in general and the UK in
particular. It underpins the whole spectrum of social relations developing in the UK and is
an inherent basis for functioning of the entire state mechanism, which was clearly
demonstrated in Section 1 of the Constitutional Reform Act 2005.

Furthermore, the rule of law is a political principle that affects functioning and
development of the entire political system and separation of powers such as the UK
Parliament, which in most cases is bound by the ideas of the rule of law in its law-making
process, the executive, which must act within its powers and not unreasonably create ultra
vires situations, the judiciary, whose operations are related to the direct implementation of
the rule of law affecting the content of the law enforcement decision in each particular case.

At the same time, the rule of law is expressed as a legal principle and has a direct
impact on the existing legal order by imposing specific requirements on it in terms of
adopting legal regulations, determining the content of specific legal rules formed both in
common law and statutory law, and the specifics of their application in a particular
situation. At the same time, as the genesis of British constitutionalism shows, the rule of
law is one of the most important factors determining the vector of development of the entire
legal system.

It seems possible to identify the following principles, ideas and legal mechanisms that
in one way or another form the basis of the modern legal content of the rule of law and its
impact on public relations. Firstly, it is a special legal regime that binds public authorities
and their powers by law in order to prevent arbitrariness in exercising public powers.
Secondly, it ensures and protects fundamental individual rights and freedoms. Thirdly, it
establishes special requirements to the legal order, both in terms of formal expression of
legal norms and their content, which should ensure that the legal norms fulfil their
regulatory function. Fourthly, the special role of court and justice both in the historical
paradigm of the rule of law formation and its implementation in modern constitutional
practice. Together, such rule of law manifestations create a peculiar effect of forming an
appropriate model for organization and functioning of the legal system that effectively
regulates social relations on the basis of equality, justice and strict compliance with legal
norms.

Considering this, we may assert the complex essence of the rule of law as a political
and legal principle that affects a wide range of social relations. Determining the
manifestation of the rule of law and its impact on social processes and institutions in the
historical paradigm and at the present stage is one of the key elements necessary to identify
the characteristic features of the UK constitution.
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MpaBoBas nonuTuka B cchepe NOAroTOBKM HayUHbIX
M Hay4HO-nefarorMyeckux Kagpos
BHe CUCTEMbI BbICLLEro obpasoBaHus

A.10. CokoaoB "<, O.A. JlakaeB

CapartoBckuii pumman MHCTHTYTa TocyaapcTBa U paBa Poccuiickoii akageMun Hayk,
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AnHoTanus. PaccmatpuBaeTcs coBpeMEHHAs IpaBoBast IIOJIUTHKA B cepe IOATOTOBKH AUCCEPTa-
LU Ha COUCKAHUE YUEHOH CTeNeH KaHU/aTa HayK BHE aCIIMPAHTYPhl U YUE€HOH CTENEeHH JOKTOpa HayK
B JIOKTOpPaHType. AKTYalbHOCTb MCCIIEOBAaHUsI ONpPENeNAeTCsl TEM, YTO MEepexo K MOJEIN 3aKOHOa-
TEIILHOI'O PEryJIHPOBaHUS JOKTOPAHTYPBI U IOATOTOBKH KaHIUJATCKUX TUCCEPTALU BHE aCIIUPAHTYPBI
B pycile HCKIIOYUTEIHHO HAYYHOH AESTENEHOCTH 00YCIOBHI OTCYTCTBHE HA/UIEXKAIIEH 3aKOHOIATENb-
HOI 0a3bl JaHHBIX HampaBieHHH (yHKIMOHUPOBaHUS HAyYHOU c(epbl, B TO BpeMs KaK OT HaJulexalien
OpraHM3alMy HHCTUTYTOB JOKTOPAHTYPHI U COUCKATENILCTBA 3aBUCHUT COCTOSIHHE BEICIIETO 00pa30BaHMUs
1 HayKu, oOecredeHe KBaau(pUIUpOBaHHBIMU KaJpaMu BceX oTpacieil u chep hyHKIMOHUPOBAHUS CO-
nuyMma. IlocTaBineHa neib OnpeneauTb HEJOCTaTKU IPABOBOM MOJUTUKU U BO3MOKHBIE ITyTH €€ COBEp-
LIEHCTBOBAHMSA B YKa3aHHOM HaIlpapieHUH. [IpoaHanu3upoBaHO HOPMATUBHO-IIPAaBOBOE PETYIUPOBAHHE
MIOATOTOBKY HAYYHBIX M HAYYHO-TIEAArOTHUECKUX KaJpOB BHE CUCTEMBI BBICIIEr0 00pPa30BaHUs, KPUTH-
YECKU OLIEHEHO €0 COCTOSHUE, BBISBIEHBI IEPCIEKTUBLI COBEPLICHCTBOBAHHS MHCTUTYTOB JOKTOpPaH-
TYPBI I COUCKATENBCTBA. McTionp30Bana o0mmeHayyHas (qHaneKTHIeCKUi MeTO, aHAIIN3, CHHTE3) 1 4acT-
HOHay4yHass METOIOJIOTHs HcClenoBaHus ((HopMalbHO-IOPUANYECKHH, CUCTEMHO-CTPYKTYpPHBII, UCTO-
pHKO-TIpaBOBOM MeTo1b1). OOOCHOBBIBAETCSI BBIBOA O HEOOXOIMMOCTH YETKOTO YCTAHOBIICHUSI TIPaB, 0051~
3aHHOCTEH U YCJIOBUH JIESATENbHOCTU JOKTOPAHTOB M COMCKaTeNeil Ha 3aKOHOAATEeIbHOM ypoBHE. [le-
TaJILHO ONpeIeNICHHBIE TapaHTHH ISl TAaHHBIX YYaCTHUKOB HAyYHOW e TeIbHOCTH JJOJDKHBI CTIOCOOCTBO-
BaTb [TOBBIIIEHUIO BOCTPEOOBAHHOCTH OTPACIIU HAYKH U peau3aliii X TBOpUYECKOro norennuaina. Hyx-
JIAeTCS B ONTHMHU3AIMK ¥ OPTaHU3alMs MAaTepUAIbHOIO CTUMYJIMPOBAHUS JOKTOPAHTOB M MX Hay4YHBIX
KOHCYJIBTAaHTOB, KOTOpasi B HACTOSIIIIEE BpeMs HAXOAUTCS HA HEBBICOKOM YPOBHE, CHIXKasl BOCTPeOOBaH-
HOCTb JIOKTOPAHTYPBI.

KnioueBble cj10Ba: MOJr0TOBKA HAYYHBIX KaJpOB, IOJrOTOBKA HAY4YHO-TIEAArOTHUECKUX KaJpOB,
JOKTOpPaHTypa, IpaBOBas MOJUTHKA, IPABOBOE PETYIMPOBAHUE, COMCKATEILCTBO, HAYYHAs OpraHu3alIys,
o0pa3oBaTenbHas OpraHu3anus BbIcIIero o0pa3oBaHus

KondaukT unrepecoB. ABTOPHI 3asBISIOT 00 OTCYTCTBHU KOH(IMKTa HHTEPECOB.
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Legal policy in the field of training scientific
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Abstract. The modern legal policy in the field of preparation of dissertations for the degree of
Candidate of Sciences outside postgraduate education and the degree of Doctor of Sciences in doctoral
studies is in the focus. The relevance of the research is determined by the fact that transition to the
model of legislative regulation of doctoral studies and preparation of PhD dissertations outside
postgraduate studies in the context of exclusively scientific activities has resulted in the lack of a proper
legislative basis for functioning of the scientific sphere, while the state of higher education
and science, provision of qualified personnel for all branches and spheres depends on the proper
organization of doctoral and postdoctoral institutions. The aim is to identify the shortcomings
of the legal policy and possible ways to improve it. The article investigates normative
and legal regulation of training scientific and scientific-pedagogical personnel outside higher education
system; it critically assesses the present condition of higher education, prospects for improving the
institutions of doctoral and postdoctoral studies. The general scientific (dialectical method,
analysis, synthesis) and private scientific research methodology (formal-legal, system-structural,
historical-legal methods) heavily contribute to the research. The outcome allows to substantiate
the necessity to clearly establish the rights, duties and conditions of doctoral students and
applicants at the legislative level. Detailed guarantees for such participants of scientific activity should
promote the increasing demand for highly qualified specialists and realization of their creative
potential. Financial incentives for doctoral students and their scientific consultants also need
optimization being curently at a low level thus reducing the demand for doctoral and postdoctoral
studies.

Key words: training of scientific personnel, training of scientific-pedagogical personnel, doctoral
studies, legal policy, legal regulation, competition, scientific organization, educational organization of
higher education
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BBenenue

JnurenpHoe Bpems B Poccuiickoii @eneparnu GyHKIIMOHNPOBaia CUCTEMa IOCIIEBY-
30BCKOTO TIPOo(heCCHOHAIBHOTO 00pa3oBaHMs, KOTOpas oOeclieynBaja MOArOTOBKY Hay4-
HBIX W HAYYHO-TIEJIarOTUYeCKUX KalapoB. [laHHas Mojenb mpenmnoiaraia IMOATOTOBKY
JHccepTaluii Ha COUCKAaHWE YUEHON CTEeTEeHH KaHIuAaTa HayK Kak B aclIMPaHType, TaK U
BHE €e, a TAaKXe YUCHOU cTeneHu 1oKTopa HaykK. OHa chopMupoBazach 10 KOHCTUTYLIOH-
HBIX IpeoOpa3oBanmii 1993 ., 4T0 00YCIOBUIO HECOOTBETCTBUE YCTAHOBIICHHBIX 3aKOHOM
P® 1992 r. Ne 3266-1 «O6 o6pasoBanum»' npaui nooxenusm ct. 43 Konctutyuuu PD,
YCTaHOBUBIIKM IIepeYeHb 00pa3oBaTeNbHBIX YPOBHEH, Cpein KOTOPHIX HE HALJIOCh MECTa
TaKUM, KaK, HalpuMep, «HavyaJbHOE MPOPECCHOHANEHOE 00pa30BaHUE) U «IIOCICBY30B-
cKoe npogeccuoHanbHoe obpasoBaHue». TeM He MeHee OCHOBaHHAsl Ha COBETCKOH MOJIENN
cucreMa OO0pa30BaHUSl MPOCYIIECTBOBala [0 BCTYIUICHHS B CHIIy JCHCTBYIOLIETO
denepanbHOro 3akoHa 2012 r. Ne 273-®3 «O6 o6pasopanuu B Poccuiickoii deneparmm»’.
Bonee Toro, B wacTu mocieBy30BCKOTO 00Opa30BaHUs OHA MONy4wia pa3Butue B 1996 r.,
Korjia 00beKTHUBHASI HEOOXOIUMOCTh B KOHKPETHU3ALMU PAaBOOTHOIICHHI B chepe MmoAro-
TOBKH BBICOKOKBaJIM(HUINPOBAHHBIX, B TOM YHCJIE HAyYHO-NIEAarornieckux Kaipos, Ipu-
Besa K npunsaTHio denepanbHoro 3akoHa 1996 1. Ne 125-03 «O BBICIIEM U TIOCIEBY30B-
CKOM TIPO(heCcCHOHATBHOM 00Pa30BaHIIy .

[Mocnenorasmme B XXI B. porieccs! uHTErpaniuu Poccuu B MupoBoe 00pa3oBaTeb-
HOE TPOCTPAHCTBO OOYCIIOBHIIM HEOOXOJAMMOCTh €r0 MOJCpPHHU3aNuu coodpazHo bomon-
CKOW MOJIENH, ¢ 4eM OBbLIM CBs3aHbl MOCIEAYIOUINE 3aKOHOAATENIbHbBIE MTPeoOpa3oBaHHUA.
OnHako OTEYEeCTBEHHAS! MOAEIb UMEET CBOIO CIEUU(HKY: eCli OaKalaBpHaT U MarucTpa-
Typa B IIOJIHOM Mepe COOTBETCTBYIOT bosoHCKOMYy Ipolieccy, To 3apyOekHast CTENEeHb JI0K-
topa ¢punocodun (PhD) B Poccun sxBuBanenTHa cteneny kanauaara Hayk (Egorov, 2022).

B 3amagHoil Hay4HOI TUTEpaType 0TMEUAETCsl, YTO JOKTOPAHTYPa B OCIEAHNE TOABI
IIpeTepIesna peBoIOLHUIO, apalIeIbHY0 H3MEHEHUSIM B COBPEMEHHOM OOIIECTBE, XapaK-
TepU3ysIiCh KOMMEpIHAIN3alel, pallHoOHaIH3aluel, THTepHAI[OHa3aKel, odecreye-
HHEM KaueCcTBa M PACTYIIUM CIIPOCOM CO CTOPOHBI paboTonateneii (Matas, 2012). D1o cBsi-
3aHO C TEM, YTO IPOU3BOACTBO 3HAHUH CTAJIO CTPATETHYECKUM PECYPCOM U 00BEKTOM Pas3-
pabOTKM IIPaBOBON MOJIMTUKU U TOCYAaPCTBEHHOTO YIPABJICHUS, HAIIPABICHHBIM Ha KOH-
LIEHTPAIUIO UCCIICOBAHUI 1 MOATOTOBKY HccienoBateneit (Kehm, 2007). Lenbro aTHX 13-
MEHEHHUH CTano MOBBILIEHUE SKOHOMHUYECKOH 3¢ dekTuBHOCTH HAayyHOH cdepsl u Oomee
ITUPOKOE BOBJICUCHHE BY30B B pEIIcHHE 001mecTBeHHBIX mpobieM (Rigby & Jones, 2020).

! 3akon P® ot 10 urona 1992 r. Ne 3266-1 «O6 obpazosanun» // Begomoctu CHJI u BC PCOCP. 1992. Ne 30.
Cr. 1797 (yTpaTun cuiy).

2 @enepanbHblil 3ak0H 0T 29 nekabps 2012 r. Ne 273-®3 (8 pen. ot 7 okradpsa 2022 1.) «O6 06pasoBaHuy B
Poccuiickoit denepanum» // Cobpanne 3akoHomarenscTBa PO. 2012, Ne 53 (w. 1). Ct. 7598; 2022. Ne 41.
Cr. 6959.

3 MenepanbHbli 3akoH oT 22 aBrycta 1996 r. Ne 125-®3 «O BBICIIEM U TTOCIEBY30BCKOM MTPOPECCHOHATBHOM
obpasoBanum» // Cobpanne 3akoHoarenbctBa PD. 1996. Ne 35. Cr. 4135 (yTparmi cuiy).

888 IroCYyJAPCTBO U ITPABO B COBPEMEHHOM MUPE



Sokolov A.Yu., Lakaev O.A. RUDN Journal of Law. 2023. 27 (4), 886—901

B Poccun nokTopaHTypa Kak BbICIIAst CTYTIEHb TOATOTOBKH HAYYHO-TIEarOTMIECKIX
KaJpOB BbINajia U3 CUCTEMBI 00pa30BaHusl, U HAONIOJaeTCsl CHUKEHUE €€ BOCTPEOOBaHHO-
ctu. Tako# war emie Ha sTane odcyxaeHus pedopmsl 00pa3oBaHMs paccMaTPUBAJICS KakK
omubounbIii (Shestak, 2011). TeM He MEHee TEPMUH «IIOCIEBY30BCKOE MPOGECCHOHAb-
HOe 00pa3oBaHue» MOCIe BCTYIJICHHUS B CHily HoBoro DenepanbHoro 3akoHa «O6 o6pazo-
Banuu B Poccuiickoii deneparumy yTpaTHi CBOIO aKTyaJdbHOCThb. HecMoTpst Ha coxpane-
HUE MHCTUTYTA JOKTOPAHTYPHI, a TAKXKE IIOATOTOBKH HAYUYHBIX KaJIpOB BHE ACHUPAHTYPHI
COOTBETCTBYIOIIAs CUCTEMa B paMKax OTpacyii 00pa3oBaHus Oblia ycTpaHeHa. CyIiecTBy-
Iol1ass MOJIeNIb OpraHu3aluy 00pa30BaHUs MpeayCcMaTpUBaeT BKIIOUCHHE B HEE B IEISX
MOJrOTOBKY HAyYHBIX KaJPOB JIUILb aCIHPAHTYPHI (aABIOHKTYPBI), KOTOpast CTaja COCTaB-
HBIM SJIEMEHTOM BBICIIIET0 00pa30BaHMS B BUE €T0 OTACIBHOTO YPOBHS (TIOATOTOBKA KaJI-
POB BBICHICH KBATM(UKAIINN).

OnHOBPEMEHHO IMMOATOTOBKA TUCCEPTALIMIA Ha COMCKaHUE YICHOM CTENICHN KaHAnIaTa
HayK BHE aCIIMPaHTYPhl U yUYEHOH CTEIICHH JIOKTOpa HayK CTajla 4acThi0 MCKIIOYUTEIBHO
Hay4HOU JeSTENbHOCTH, ¢ YeM cBs13aHO BHeceHue B 2013 r. nononHenuit B OenepaabHbIit
3akoH 1996 1. Ne 127-®3 «O Hayke M rocy1apcTBEHHOM HayYHO-TEXHHUECKOM TOTUTHKE)
(cT. 4.1). CooTBETCTBYIOMINE HOPMBI TPAaHC(HOPMHPOBAIH TaHHYIO NEATEILHOCTh B CAMO-
CTOSITENIbHYIO TIOJITOTOBKY JA¥ICCEpTaIliii BHE 00pa3oBaTellbHOTO mporecca. B denepans-
HoM 3aKkoHe «O0 obpazoBanuu B Poccuiickoii depepannm» 0 JOKTOpaHType YIIOMHHACTCS
JMIIb €AUHOXKAbI B KOHTEKCTE yCTaHOBJICHUS [IPAaBOBOT0O cTaTyca 00pa30oBaTeIbHbIX Opra-
HU3AIWA BBICIIIETO0 O0pa3oBaHUs, KOTOPHIE MMEIOT IpaBO (HO HE 00S3aHBI) CO31aBaTh
YCIIOBHUSL JAJIsl TIOJTOTOBKM CBOMMH PaOOTHHKAaMHU JTUCCEPTAlMi Ha 0a3e JOKTOPAHTYPHI
(4. 4 cr. 28). Uto Kacaercs Tak Ha3bIBAEMBIX «COUCKATENEN», OCYIIECTBISIFOIINX TTO/TO-
TOBKY KaHAWAATCKOW MAWUCCEPTALlMM BHE AaclUpPaHTypbl, TO O HHUX MJaHHBIA 3aKoH
yMaJTduBaeT.

[IpaBoBast MOMUTHKA B OTHOIIEHUH ITOJOTOBKM KaJpOB B JaHHOM HAIIPaBJICHUH Xa-
paKTepu3yeTCsl HE3aBEPLICHHBIM MEPEX0JOM K Cyry0o HayuyHOH MOZEIH OpraHH3alliH
JIOKTOpaHTypsl. HecMOTps Ha To, YTO, 110 3aMBICITY 3aKOHOAATENs, JOKTOPAHTHI HE MPOXO-
1T oOydeHue, a 1o Belpakennto E.A. ['myxoBa u /I.B. HoBokmoHoBa rotoBstcsi camu
(Glukhov & Novokshonov, 2020), B 1eiicTBYIOLIIX HOPMAaTUBHBIX IPABOBBIX aKTax Oomee
paHHEro Mepuojaa Mo-MpeXHeMy OoTpakaeTcs oOpa3oBaTelbHas MPHPOJAa OTHOLICHWH B
cdepe MOATOTOBKU AOKTOPCKHX Auccepranuil. B wactHocTH, 00 00y4ueHUH B BOEGHHOMN
JIOKTOPAHTYpe TOBOPHUTCS B 3aKOHOJATENILCTBE O TPOKypartype’, 0 CJIeCTBEHHOM KOMH-
tete PD®, B [TooxkeHNH 0 MOPSIKE MPOXOXKICHHS BOCHHOH CIryk0b1 . [IpHHATHIE B pa3BH-
THE COOTBETCTBYIOIINX MTPABHJI BEJOMCTBEHHBIE HOPMAaTHUBHBIE ITPABOBbIE aKThI, N3/TAHHBIE
B TOM 4wclie B mocneanne roasl (2020—2022), HarpaBiieHbl Ha KOHKPETH3AIMIO OTEIBHBIX

4 MenepanbHblii 3aKoH 0T 23 aBrycra 1996 r. Ne 127-®3 «O Hayke H rocy1apcTBEHHON HAYYHO-TEXHMYECKOI
nonutukey // Cobpanue 3akoHomatenscTBa PO. 1996. Ne 35. Cr. 4137.

5 Cm.: u. 10 cr. 48 MenepanbHoro 3akona ot 17 susaps 1992 r. Ne 2202-1 (8 pen. ot 20 okrsGps 2022 1.)
«O npokyparype Poccuiickoit ®eneparmny» // Benomoct CH/ 1 BC PCDCP. 1992. Ne 8. Cr. 366; Cobpanue
3akoHozaarenscTBa PO. 2022. Ne 43. Cr. 7262.

6 Cm.: u. 7 c1. 39 ®enepanbHoOro 3akona ot 28 mekabps 2010 r. Ne 403-®3 (s pen. ot 20 okrsa6ps 2022 r.)
«O CrnencrenHoMm komutete Poccuiickoit @enepauum» // Cobpanue 3akoHomarensctBa PO. 2011. Ne 1.
Cr. 15;2022. Ne 43. Cr. 7262.

7Cwm.: 4. 1 c1. 31 TlonoxeHust 0 MOPSAKE MPOXOKIEHUS BOEHHOM CiykObl, yTB. Ykasom [lpesnnenra PD
ot 16 centsopst 1999 r. Ne 1237 (B pen. ot 4 oxts16ps 2022 r.) «Bompocs! mpoxokaeHHs: BOSHHOI CIry kOB //
Co0Opanne 3akoHonatenbctBa PD. 1999. Ne 38. Ct. 4534; 2022. Ne 41. Cr. 7044.
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MIPaBOOTHOIICHUN, KOTOPEIE CBSA3AaHBI C yuae0oi (00ydueHnem) B JoKTopaHType. Takum 00-
pa3oM, IOJIrOTOBKA TOKTOPCKUX AUCCEPTALIUMi JaKe C TOUKU 3PEHUS OTJCIBHBIX aKTOB 3a-
KOHOJIATEeNILCTBA U TIOJJ3aKOHHBIX aKTOB IO-TIPEXKHEMY MPOJIOIIKAET BOCIIPUHUMATHCS KaK
COCTaBHAasi YacTh OOpa30OBaTENbHOW JAESTETHHOCTH, YTO OTpa)kaeT AeHCTBUTEIBHYIO
MPUPOAY AOKTOPAHTYPHI, Bellb LIEJb BRICIIET0 00pa30BaHMsl COCTOUT HE TOJILKO B Iiepeiaue
3HAHUH CTyJIEHTaM, HO U B OOBEAMHEHUU U JIOTIOJIHEHUH CYIIECTBYIOMIEH COBOKYITHOCTH
3Hanui (Jan, Idrees, & Asif, 2020), peanm3alus 9ero BO3MOXKHA U Y€pe3 TMOATOTOBKY JTOK-
TOPCKUX JUCCEPTALIUA.

Ilepexoa k MOJeNIN 3aKOHOIATENBHOTO PETYIUPOBAHUS JOKTOPAHTYPHI U MOATOTOBKU
KaHJUJIATCKAX AWCCEPTalliii BHE acIUPAaHTYPHI B PYClIe MCKIFOYUTENHLHO HAYJIHOU Jes-
TENILHOCTH 00YCIIOBUIJI OTCYTCTBUE HaJJICKAIICH 3aKOHOIATETIbHOM 0a3bl, KOTOpask B TOJ-
HOI Mepe periiaMeHTHpoBajia Obl BOZHUKAIOIIKE B JaHHOH cdepe oTHomeHus. [loarotoBka
TOKTOPCKOHN JMCCEPTAIUH CBsI3aHa C MPUCYKJIEHUEM JIMITy BBICIIEH CTETIeHH, OTPasKaro-
el Haubolee BaXKHBIH, QyHJIaMEHTANBHBINA BKJIAJ B OTEUYECTBEHHYIO Hayky. OT mojro-
TOBKH CIICIIUAIKCTOB TAaKOTO YPOBHS 3aBHUCHUT KaK COCTOSHHE BBICIIETO OOpa3oBaHUS
Y HayKW B IEJIOM, TaK U o0ecriedyeHne KBaIH(HUIIMPOBAHHBIMH KaJpaMH BCEX OTpaciieit
u chep ¢yskimonupoBanus coruyma (Rukavishnikov, 2022), mockonbky JTOKTOpa HayK
Y BO3TJIABJIsIeMble MMM KOJUIEKTUBEI 00pa3yIoT Hay4YHBIE IIKOJIbI, BHOCAIINE HANOOIBIINI
BKJIaJ] B pa3BUTHE KaJIpOBOTO IMOTEHIIHAaIa 00IIeCTBa U TOCYIapCTBa.

He menee BaxxHOE 3HaUEHNE UMEET MOATOTOBKA KaHUIATCKUX TUCCEPTAIUN BHE ac-
MMPAHTYPHI, TOCKOIBKY OHa MMEET CBOM IMPEUMYIIECTBA, MO3BOJISIS COMCKATEIIO TTPOBO-
JIUTh HAYYHBIC U3BICKAHUS 0€3 OTPhIBA OT MPAKTUYCCKOU PabOThI. DTO CIIOCOOCTBYET BBI-
SIBIICHUIO HarboJliee MpOOJIEeMHBIX aCTIEKTOB OCYIIECTBISAEMON UMH JIESITELHOCTH (3KOHO-
MUYECKOH, IOPUINIECKON, MEAUIIMHCKOM, YIIPaBICHUESCKONH U Jp.), IOUCKY U 000CHOBA-
HUIO ONITUMANTBHBIX TIOJIXO/I0B K €€ COBEPIIEHCTBOBAHUIO.

B To xe Bpems B DeaepanbHoM 3akoHe «O HayKe W TOCYIApCTBEHHOW HAYYIHO-TEX-
HUYECKOM TOMUTUKE» COJIEPXKUTCSI BCETo JHIb oaHa cTtaths (4.1 «IloaroroBka muccepra-
MH Ha COMCKAaHWE YYSHOW CTEIIeHW KaHAWJaTa HayK, yU€HOW CTEIEeHU JIOKTOpa HayK),
B KOTOPO# B TE3UCHOM BHUJIe C(HOPMYJIMPOBAHBI OCHOBBI ITOJITOTOBKM HAYYHBIX U HAYYHO-
MeJaroTHIeCKNX KajJpoB B TaHHOW cdepe C SABHBIM aKIIEHTOM B CTOPOHY IOA3aKOHHOTO
peryIHpOBaHUs JOKTOPAHTYPHI U IOJTOTOBKH KaHAWJATCKUX ANCCEPTALN BHE acTIHpaH-
TYPHL.

B 3akoHOnaTenBCTBE OTCYTCTBYET Ne(DUHUIS JOKTOPAHTA, HE 3aKPETIEHO IPAaBOBOE
TIOJIOKEHHE JIMII, OCYIIECTBISIONIMX MOATOTOBKY JHCCEpTallMd Ha COHUCKAHHE YYEHOM
CTEIICHU JOKTOPa HAaYK, a TAKXKE JIHII, TPUKPEIUICHHBIX K HAYYHOW OpPraHU3aIUu JIU00 00-
pa3oBaTeNBHON OPraHU3aIiH BBICIIIETO 00pa30BaHUS IS TOATOTOBKH KaHIUAATCKOM JHC-
ceprauuu. OTCYTCTBHE YETKO OUEPUYCHHOTO MEPEYHsl IpaB yKa3aHHBIX CyOBEKTOB 0Clab-
JSeT TApaHTHPOBAHHOCTH MX 3aIUTHI OT BO3MOXKHBIX HAPYIICHUH.

[IpaBa Hay4yHbIX pabOTHHMKOB oOmpeneNneHsl B 4. 6 cT. 4 DenepadbHOro 3aKOHA
«O Hayke 1 rocyJapCTBEHHON HAYUYHO-TEXHUYECCKOM MOTUTHKEY, OJHAKO YCTAHOBICHHBIN
B JAHHOM HOpME IepedeHb HE CBs3aH C MOATOTOBKONH MMU KaHAUJATCKUX M JOKTOPCKHX
mucceptanuid. Kpome Toro, HOpMbI, OnpeAemsIore MPaBoBOi cTaTyCc HAyYHBIX paOOTHHU-
KOB, HE IMEIOT Y€TKOH B3aMMOCBSI3H C TEMU ITOJIOKEHUSIMU 3aKOHA, KOTOPBIE PErIIaMeHTH-
PYIOT TOJATOTOBKY KaHAMJATCKUX [AHUCCEpTAllMii BHE AaclHpaHTypbl W JTOKTOPCKUX
quccepTauuid. Jlnna, ee ocymecTBIAIONUe, MOTYT U HE 3aHMMaTh JOJKHOCTh HAYYHOTO
paboTHHKA, TPUKPEIUISACh K HAyYHOW OpTraHW3allid WM By3y HCKIIOUHATENHHO I
JOCTHIKEHHUS KapbEPHBIX IeJIei B ”HOM KayecTBe, YeMy MOKET CIIOCOOCTBOBATH IPHOOpe-
TEHHE UMH CTaTyca KaHIUIaTa WU JTOKTOopa HayK.
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IIpaBoBasi mosiuTuKa B cepe NOATOTOBKH JUCCEPTAIIUI
HA COMCKAHMeE YYEeHOIl CTeneHH JOKTOpa HAYK

OTpaciab HayKH SIBJISAETCS OJHOM M3 KIIFOYEBBIX Ui pa3BUTHUS IOCyAapcTBa. ITO IO-
CTYNHpPYETCs Ha BBICHIEM YPOBHE T'OCYAapCTBEHHOT'O YIPaBJICHUS, U 4epe3 JOKYMEHTHI
CTPaTETMYEeCKOTO TUTAHUPOBAHUS MPOBOAUTCS TOJMUTHKA, HAIPaBJICHHAS Ha BOIUIOIICHUE
JIAaHHOTO Te3Mca B ku3Hb. B CTparerun Hay4yHO-TEXHOJIOTUYECKOTO pa3BUTHs Poccuiickoii
deiepanuu® BhISBIEHA TI0CIEN0BATEILHOCTh HAYYHOTO PA3BUTHS B MMIIEPCKH, COBET-
CKMH W COBPEMEHHBIN MEepPHOJIbI, OTpeneisieMas CTaOMIbHBIM TATOTEHHEM K MHPOBBIM
TOCTH)KEHHUSAM B HayKe, U TIPU3HAETCS €€ KITI0UeBasi poiib B 00€CIIeYeHNH CTa0MIBHOTO 0Y-
IyLIEeTo HalliH, B MoJiepHU3annu Poccuu u GopMUpOBaHUY €€ yCTOWYHBOTO MOJOKEHUS B
mupe. Ha aTom one HeonpeneneHHOCTh MpaBuIl O MOATOTOBKE TUCCEPTALNHA B TIOKTOPaH-
type (Gabov, 2020), uznoxeHusix B @enepansHoM 3akoHe «O Hayke U rocy1apCTBEHHON
HayYHO-TEXHUYECKOH TIOJUTHKE», W TMOJ3aKOHHOE pETyJUpOBaHME BCEX AaCIEKTOB
ee (YyHKIMOHHPOBAHU U MOJTOTOBKU B HEH ITUCCEPTAlMii HE CIIOCOOCTBYIOT YCKOPEHUIO
Pa3BUTHS OTPACTH HAYKH.

B nacrosiiiee Bpemsi aeiictByer IloctanoBnenue IIpaButensctBa P ot 4 ampens
2014 r. Ne 267 «O06 ytBepxkneHun [1ooxeHns 0 JOKTOPAHTYPE», KOTOPHIM YPETyIUPO-
BaHBI AJIEMEHTHI IPABOBOTO MOJIOKEHUS JOKTOPAHTOB, BKITIOYAsl TPpaBa, 00s3aHHOCTH U Ma-
TepHuaJbHBIE TApaHTHHU JesiTeNbHOCTH. BMecTe ¢ Tem llonoxeHne o TOKTOpaHType He SB-
JsieTcs HOPMATHBHBIM AaKTOM, KOTOPBIM HMCUEPIBIBAIOIIMM OOpa3oM OIpenessieT Bce
CTOPOHBI B3aUMOACHCTBHS TOKTOPaHTa ¢ 00pa3oBaTebHON OpraHu3anrei Bricero oopa-
30BaHUs OO ¢ HAyyHOU opraHm3anuei. [IpexycMoTpeHHbIE B HEM MpaBHJia OTHOCH-
TETPHO HEOOXOTUMOCTH 3aKITFOUEHUS TOTOBOpA MEXAY JTOKTOPAHTOM, HANPABISIONIEH 1
MPUHUMAIONICH OpraHU3alMsIMH HEKOHKPETHBI. Y CTaHABIMBas 00s3aTelIbHbBIC SJIEMEHTHI
JIOTOBOPA B BHJIE, HAIIPUMEP, (PHHAHCOBBIX 00SI3aTEIBLCTB CTOPOH, YCIOBUH MPOBEIECHUS
Hay4JHOTO WCCIIeNoBaHnd, AaHHOe [lomokeHne He ompenenser, KAKUMH MOTYT OBITh 3TH
o0s13aTenbeTBa U yenoBusa. OMHAKO UX HAJTHMYUE HEOOXO0AUMO sl OPMUPOBAHUS OOIINX
KOHTYPOB B3aMMOOTHOILICHHH MEXAY MEePEeYHCICHHBIMU CyOBEKTaMH, 3a MPEAesbl KOTO-
PBIX OHU HE BIIPaBE BHIXOIUTH MPH 3aKIIOUESHUH TOTOBOPA.

BBoansiMu mpaBuiiaMu JaHHOTO [lomoskeHus pa3bsCHAETCS COepKaHUe UCTIONb3Y-
€MBIX TEPMHUHOB. B To ke Bpemst oueBHICH YIPOIIEHHBIH NOAX0/ K UX IOHUMaHHIO, KOTO-
pBIi HE TO3BOJIIET PACKPBITh MX CYyTh. B YacTHOCTH, NOKTOpPAHTYpa OIPENeNseTcs

B KadecTBe «(OpMbI MOATOTOBKH HAYYHBIX KaJpOB» 0e3 yKa3aHHA KaKUX-THOO WHBIX €e
CYUIHOCTHBIX XapaKTEPUCTHK, YTO JeNIaeT €€ HEOTIMUYUMOHN OT APYTHX (OPM MOATOTOBKH
HAyYHBIX KaJIpOB — 00OyYEHUsS B aCHUPAHTYPE WM COUCKATEIhCTBA BHE aCIMPaHTyphl. B
OTIIMYHXE OT TTOJ3aKOHHOTO HOPMOTBOPYECTBA 3aKOHOIATEIbHOE PETyINPOBAHUE XapaKTe-
pu3yercsl ropa3io OoJbIIeiH YEeTKOCTBhIO (DOPMYIHMPOBOK, YTO JIENAET IelIecoo0pa3HbIM
YCTaHOBJICHHE COOTBETCTBYIOLIECTO AS(PUHUTUBHOTO ammapara Ha ypoBHe DenepanibHOrO
3akoHa «O HayKe U TOCYJapCTBEHHON HAayYHO-TEXHUYECKOH ITOIIMTHKEY.

Opraam3anus JOKTOPaHTYPHI JO/DKHA OBITH HaIlpaBiicHa Ha (hOPMHUPOBAHUE YCIOBHI
HE TOJIBKO JJIsI BBIITyCKa JOKTOPaHTa U JOCTHKEHHUS By30M WJIM HAYYHOH opraHu3anuei 3a
cYeT 3Toro TpedyeMbIX MoKasaTeneld «OCTENeHEHHOCTH» KaJpoB, HO W IS MTOATOTOBKH
KadeCTBEHHOHN KBaTN(pUKAIIMOHHONW pabOTHI, BHIMTOJTHEHHOW HA aKTyalIbHYTO, aIeKBaTHYIO
COBpPEMEHHBIM BBI30BaM T'OCYIapCTBY U 00IIECTBY, paboTy.

8 V1B. Yrazom Ilpesumenra PO or 1 nexabps 2016 1. Ne 642 (B pea. or 15 mapra 2021 r.) // Cobpanue 3axo-
HomatenbeTBa PD. 2016. Ne 49. Cr. 6887; 2021. Ne 12. Cr. 1982.

STATE AND LAW IN CONTEMPORARY WORLD 891



Coxkonog A.10., Jlaxaes O.A. Bectank PYIH. Cepust: FOprmmueckue Hayku. 2023. T. 27. Ne 4. C. 886—901

HenocTtarouno 060CHOBaHHBIM BBITJISANT BbIIEICHNE HAPABIISIOMIEH M MPUHIMAIO-
meid opranuzanuii. C OfHONW CTOPOHBI, 00ECIEUMBACTCS BOZMOYKHOCTh KAXKIOMY JIHILY,
MMEIONIEMY YYEeHYIO CTENeHb KaHJUAaTa HayK, MPOOJKATh MOBBIIIATH CBOW HAy4YHBIN
YpOBEHb BHE 3aBHCHMOCTH OT TOTO, CO3/IaH JIM Ha 0a3e OpraHu3anny, B KOTOPOH OH OCy-
LIECTBISAET TPYJAOBYIO AEATENBHOCTh, AMCCEPTALMOHHBIN COBET WM HET. DTO COOTBET-
cTByeT TpeboBaHmsM 4. 1 cT. 44 Koncturynmu P® o cBo6oze HaydHOTO TBOpYECTBA, TIPE/I-
TToJTararoneii CBOOOTHBIN BEIOOP HE TOJIBKO €T0 HaMpaBIICHUN U COepKaHus, HO U MeCcTa
MIPOBENICHUS UCCIIETOBAHUN U COOTBETCTBYIONIEH OpraHU3aIllnoOHHON 6a35l. B TO ke Bpems
€CITM B HaNpaBIAIOUICH OpraHu3anuud He c(GOPMHPOBAH TUCCEPTALMOHHBIM COBET IO
COOTBETCTBYIOIIEH HAyYHOW CHEIHMaTbHOCTH, 3TO SBISETCS MPU3HAKOM HEIOCTATOYHOTO
MOTEHIMAaNIa JJIs1 TPOBEJICHUSI HCCIIeI0BaHUM YPOBHS JOKTOpa HayK. OTCYTCTBHE B HalpaB-
JSFOILEH OpraHu3alii M3BECTHOH B MPOQECCHOHATBFHOM COOOIIECTBE HAYYHOM IIKOJIBL,
VMMEIOIIeH TPU3HAHHBIC HAyYHBIE JTOCTIKEHMsI, 00YCIOBIMBACT PUCK MTOATOTOBKU HCCIIE-
JIOBaHWH, HE OTBEYAIONINX TPEOOBAHUAM, KOTOPHIE MPEABSBISIOTCS K COJEPKaHHIO
JOKTOPCKHX JuccepTanuii. besycnoBHO, kKauecTBO pabOTHI 3aBHCHUT, B IEPBYIO 0Yepeb, OT
€aMoro JIOKTOPaHTa, HO €€ BBIIIOJIHEHHE B OPTaHU3aIliH, HE UMEIOIIeH AUCCePTAIMOHHOTO
COBETa, MOXET CIIOCOOCTBOBATH BBHIHECEHHWIO CIEIMATMCTAMH NMPUHUMAIOIIEH OpraHu3a-
IIUM OTPULIATENBHBIX 3aKJIIOYSHHH 110 TUCCEPTAI[MH BCIIEACTBHE €€ HU3KOTO KadecTBa, 3a-
TATUBAHHUIO CPOKOB €€ TIOATOTOBKH M 3aIUTHI, YTO HE MOXET HE BIMATH Ha oOecrieueHue
BY30B W Hay4YHBIX OpPTraHU3aINi BHICOKOKBAIN(UITUPOBAHHBIMU KaJpaMy U Ha COCTOSIHUE
Hay4YHOU cdepbl B CTpaHe.

TonbKO MpU OCYIIECTBICHUN HCCIICAOBAHNN HETIOCPEACTBEHHO Ha 0a3e MpUHUMAIO-
el OpraHn3any MOXeET OBITh 00ecTiedeH cTa0MIIbHO BEICOKAN YPOBEHB INCCEPTAIUi Ha
COWCKaHNE YYCHOH CTETeH! MOKTOpa HayK, €CIH AOKTOPAHTHI MIPH ATOM MPOXOIT B HEH
KYPCHI MOBBIICHUS HAYYHOH KBaTM(D)UKAIIMH WITH 3aHSTHl B JAHHOW OpraHn3aliy Hay4IHO-
MearornIecKoi WM HAYYHOH NeATEIbHOCTHIO.

HepmocTtarounpiMu BUASTCA TIpaBWIIa, YCTaHABIUBAIOIINE IPABOBOE IOJIOKEHHE U
YCIIOBUS IESITEILHOCTA HAYYHOT'O KOHCYJIbTaHTa. B HAaCTOSIIMI MOMEHT mpaBmia cdop-
MYJIMPOBaHbI TAKHM OOpPAa30M, YTO HAYYHBIH KOHCYJIETAHT MOXET ObITh M HE HA3HAYCH.
NmeroTcst u peaipHBIE TPUMEPHI TOATOTOBKH U 3aIIUTHI TOKTOPCKUX AMCCEPTALUi B OT-
CYTCTBHE HAyYHOTO KOHCYJNBTHPOBaHUS. Bpsij nn Takoe MpaBmiio SBISIETCS YMECTHBIM.
HayuHoe KOHCYJIbTHpPOBAaHHE MPU OCYIIECTBICHUU TOKTOPCKUX MCCIIEAOBAHUN SIBISETCS
HE00XOMMBIM, TOCKOJIBKY HAYYHBIN yPOBEHb KOHCYJIBTAHTA C YICHOH CTETICHBIO JOKTOPa
HayK allpropH BBIIIE, YeM Yy HAYMHAIOIIETO TOKTOPAHTa, WMEIOMIEr0 MEHBIIUN OIBIT
HCCIIeZIOBaHUH, paHee OMmyOIMKOBaHHBIE paOOTHI KOTOPOTO HE BBIXOAMIIU 32 PAMKH pellie-
HUS y3KHUX Hay4HBIX 3a]1a4, COOTBETCTBYIOLINX YPOBHIO KaHAMaTa HayK. B cBA3M ¢ 3TUM
[IeI1eco00pa3HO YCTAaHOBUTH ISl TOKTOPAHTa 00s3aTeNFHOCTh €r0 HAyYHOTO KOHCYJIBTH-
pOBaHUA MIPH MOATOTOBKE UM JOKTOPCKON AMCCEPTALIUH.

DaKTHYECKH OTCYTCTBYIOT HOPMBI, HallpaBJIeHHbIE HA CTUMYJIMPOBAHUE JEATENBHO-
CTH HAay4YHOTO KOHCYIIbTaHTa. B IiaHe pa3BuUTHS Kapbepbl HAYYHOE KOHCYJIbTHPOBAHUE,
PaBHO KaK M HayYHOE PYKOBOJICTBO, YIHTHIBACTCS MIPH MIPUHATUH PEIICHUS O TIPUCBOCHUN
yueHoro 3pamms npodeccopa’. OnHAKO JEHCTBEHHBIM CTHMYIOM 3TO HE SABISETCS,
ITIOCKOJIbKY HAJIMYKE YUYEHOTO 3BaHUs mpodeccopa He AaeT KaKuX-Iu0O0 CYIIECTBEHHBIX
MIPEUMYIIECTB HAYyYHOMY WJIH HaydHO-TIearoruaeckomy padotauky (Erokhina & Nyrkov,

9 Cm.: . «r» 11. 9 Tlos05KeHns 0 IPUCBOEHMH YYEHBIX 3BaHul, yTB. [ToctanosnenueM Ipasutensctsa PO ot
10 mexabpst 2013 1. Ne 1139 (B pexn. ot 8 mexabps 2021 r.) «O mopsiike MPUCBOCHUS YYEHBIX 3BaHUID //
CobOpanue 3akoHonatenbcta PD. 2013. Ne 50. Ct. 6605; 2021. Ne 50 (u. IV). Cr. 8605.
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2021) B OTCYTCTBHE pa3BUTOW CHUCTEMBI COIMATbHO-MaTepuaNbHbIX TapanTuii (Belousov
& Nyrkov, 2020).

®duHaHCHPOBaHUE HAYYHOTO KOHCYJBTHPOBAHHS ONPEAEISeTCs JOKAIbHBIM HOpMa-
TUBHBIM PEryJIMPOBaHHEM IPHHUMAIOIIEH opraHu3auui. HeonnHakoBble (HUHAHCOBBIC
BO3MOXHOCTHU Pa3HBIX By30B 00YyCJIOBIMBAIOT OTCYTCTBHE €ANHOOOPA3HOTo pa3mMepa BO3-
HarpakJIeHusl HayYHBIX KOHCYJBTAaHTOB. VIMEIOTCS TMpHMephl YCTaHOBICHHS HH3KOTO
YPOBHS OIUTATHI UX TPYZa, HE COOTBETCTBYIOIIETO MX BKJIAIy B JOCTH)KEHHE TOKTOPAHTOM
TeX IIeJIeH, KOTOPBIE CTaBATCA B JIOKTOPCKOH quccepranun. [103ToMy He BBI3BIBAIOT Y IHB-
JICHHS CITydau BO3SHUKHOBEHUS He(DOpMaIbHBIX OTHOIICHUN MEX/Ty HAyYHBIM KOHCYJIbTaH-
TOM ¥ JOKTOPAaHTOM, OTUIAYMBAIOIINM KOHCYJIBTAIIHOHHBIE YCITYTH.

C apyroil cTOpOHBI, HeIOCTaTOYHOE (PMHAHCOBOE CTHMYJIHMpPOBAaHHE pabOTHl Hayd-
HOTO KOHCYJbTaHTa MPHUBOAUT K TOMY, YTO OH HE BIMIET HAJAJICKAIIUM O0pa3oM Ha
MTOATOTOBKY JTUCCEPTAIINH, HE OIICHUBAET €€ COACPIKaHUE, IBISISICh KOHCYJIETAHTOM JIHIITh
Ha Oymare. K Tomy xe Oymydn JOKTOpPOM HayK HaydHO-TIEAarOrHIecKuid paOOTHHK, KaK
MPaBUIIO, UMEET BBICOKYIO CTEIICHb 3arPYKCHHOCTH 3a CUET COOTBETCTBYIOLICH €ro CTa-
TyCy MyOJMKAalIMOHHON aKTUBHOCTH, OTITIOHUPOBAHMS HA 3alUTaX JUCCEPTAaIUii, TOATO-
TOBKH Pa3IUYHBIX OT3BIBOB M 3aKIFOUSHHIA, 9TO 00YCIOBIMBAET BOCTIPUATHE UM KOHCYIIb-
TAIlHOHHOW (QYHKIMH Kak HeKoero oOpeMeHeHus. B cBs3M C 3TUM TpejicTaBlsieTcs
uesiecooOpa3HeIM BBegeHre B [logokeHue o JOKTOPaHTYpE YETKO ONMpeeICHHOTO MUHH-
MaJbHOTO pa3Mepa eKEMeCSIHOTO BO3HATPaK/IEHUS HAYYHOTO KOHCYJbTaHTa, KOTOPOe
obecrieunBaio Obl €ro 3aMHTEPECOBAHHOCTH B BBITIOIHEHHH COOTBETCTBYIOMICH (DYHKITUH,
U YCTaHOBIICHHE BO3MOXKHOCTH MPHUHUMAIOIIEH OpraHu3aluy B IOKATbHOM HOPMAaTHBHOM
aKTe JIOTIONHATH YKa3aHHBIN MUHIUMAJbHBINA pa3Mep COOCTBEHHBIMH JIOTIIATAMU MTPH HAJIH-
YUHU Y Hee He0OXOIMMBIX (PHHAHCOBBIX PECYpPCOB.

EnnHcTBeHHOE TpeOoBaHME, MPEABIBISIEMOE B HACTOSAIIEE BpEMsI K HAyYHOMY KOH-
CYNBTaHTY, — 3TO HAJIMYKME YICHOW CTENeHH JOKTOPa HAayK. Bpsi i ero MoKHO paccmar-
puBaTh Kak nocrarouHoe. CieayeT MMETh B BUAY, YTO Y TOKTOPAHTa UMEIOTCS CBOH COO-
CTBCHHBIC HayYHBIC HMHTEPECHI, U3 KOTOPHIX HEOOXOAMMO HCXOAMTH MPU BHIOOPE TEMBI.
CunbHoe BIMSHME Ha JOKTOPAHTA €r0 HayYHOTO KOHCYJIBTAHTa HE SIBISCTCS PEIKOCTBHIO
He ToibKo B Poccum, HO 1 3a pyOexkom (Mason, Merga & Morris, 2020), HO HaBsSI3bIBaHUE
HAYYHBIM KOHCYJBTAaHTOM YAOOHOM JJISl HETr0 TEMAaTUKU MOKET MOPOAMTH Y JOKTOpaHTa
OTCYTCTBHE HCCJIEIOBaTENBLCKOrO HHTepeca. [Ipu 3ToM ycmemrHoe KOHCYJIBTUPOBAHHE
3aBHICHT OT KOMITIETEHTHOCTH JIMIIA B TPOOJIEMaX COOTBETCTBYIOIIETO HATIPABIICHISI UCCIIe-
noBanus. [loaTomy 3acimykuBaeT BHUIMaHHUS BOIIPOC BBEACHNUS TOTIOTHUTEIHHBIX TPeOOBa-
HHI K HAy9HOMY KOHCYJIBTAHTY, CBSI3aHHBIX C €0 COOTBETCTBHEM HAYYHOW CIEIHATBHO-
CTH, TIO KOTOPO# TUTAHUPYETCS MOTOTOBKA JUCCEPTAIIHNH, a TAKKE HATMIHEM ITyOIINKaIlnit
B COOTBETCTBYIOIIEH cdepe mccnenoanusd. [locmennee TpeboBaHue yke NaBHO TpENy-
CMOTPEHO B OTHONIEHHH OGUIMATLHBIX OMNOHEHTOB'’. EC/IM ONMOHEHTHI JOMKHBI OBITH
MPU3HAHHBIMY CIICIUAIMCTAMU B 3TOW cdepe, TO M HAyYHBIH KOHCYJBTAHT JOJDKEH
COOTBETCTBOBAaTh JAHHOMY KpuTepur0. ONTUMAaIBHBIM BaPHAHTOM MOXKET ObITh YCTaHOB-
JIeHWe TpaBWja O HAIWYUM Yy HAYYHOTO KOHCYJIbTaHTAa HE MEHee MATH IyOJMKarui
B COOTBETCTBYIOLIEH cdepe McCieoBaHus 3a MOCIEeIHUE ISTH JIET, MPEeALICCTBYONIIE
YTBEPKACHUIO TEMBI JJOKTOPCKOM TUCCEPTAIIHH.

10 Cm.: 1. 22 TMonoxeHus 0 NPUCYKAECHUU yIEHBIX cTeneHel, yTB. Ilocranosienuem IpaBurensctsa PO ot
24 centsiops 2013 1. Ne 842 (B pex. ot 26 cents6ps 2022 r.) «O mopsiaKe IPUCYKACHUS YUSHBIX CTEIeHen //
Co0Opanue 3akoHonatenbctBa PD. 2013. Ne 40 (u. III). Cr. 5074; 2022. Ne 40. Cr. 6818.
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B IlonoxeHuun O JTOKTOPAHTYPE HE YCTAHOBJCHBI TakKe (DYHKIMU HAYYHOTO KOH-
CyJIbTAaHTa, 32 UCKIIOUYECHUEM COTJIACOBAHUS WHIWBUIyAIBHOTO IUIaHA TOKTOpaHTa (IIpU
HaJIMYUH HAyYHOTO KOHCYJIbTaHTa). OTCYTCTBHE NaHHBIX (YHKIIMIA BHITJISIIAT 3aKOHOMED-
HBIM C yY€TOM He00s3aTeTbHOCTH ero Ha3HadeHnusa. HarmpoTus, mpeanoigaraeMoe BBeIeHHE
HMMIIEPATUBHOTO NPaBUJjia O HAYYHOM KOHCYJIbTHPOBAHUH MTOBJICYET HEOOXOAUMOCTD OIpe-
neneHus: (GYHKIHMHA HAyYHOTO KOHCYJbTaHTa. B HacTosiee Bpemsl €KETrOJHBINM OTYeT
JIOKTOPAHTa O BHITTOJIHEHUH HHINBUAYAIBHOTO TJIaHa BRITIISANT Kak (hopMarbHast mportie-
Iypa, HE TMOAKperuIsieMas B3BEIICHHOH OLIEHKOH pe3yibTaToB MPOBEAECHHOW pabOTHI.
OTtpakaeMasi B OTYETE CTEIIEHb TOTOBHOCTH JUCCEPTALIMU, €€ OTIACIbHBIX Pa3JesioB, I1aB
1 maparpadoB HE TO3BOJISIET B MTOJHOW Mepe OIEHUTh KaueCTBO MPOBEIECHHOTO MCCIIE0-
BaHUs. Takas oIieHKa MOXKET OBITh JJaHAa HAYYHBIM KOHCYJIBTAHTOM B BUJIE COOTBETCTBYIO-
IIETO OT3BIBA, IPUIIATAEMOTO K €KETOAHOMY OTUYETY, B KOTOPOM JOJKHBI OBITH OTPAKCHBI
HOBBIC HAayYHBIC PE3YJIBTATHI M MPEANOCHIIKH K PEIICHUIO KPYITHOW HAYYHOH MPOOIIEMBI,
IUIS 9ero, COOCTBEHHO, M TpeqHa3HadeHa JOKTOpcKas auccepramus. llpmiokenne
K ©XKEroJHOMY OTYEeTY YyKa3aHHOTO OT3bIBa IEIeCOO0pPa3HO YCTAaHOBHThL Ha YPOBHE
(henepanbHOTO HOPMAaTUBHO-TTPABOBOTO PETYIIMPOBAHUS.

He omimuaercs pa3paboTaHHOCTBIO W TMpoOJIeMa OTBETCTBEHHOCTH HAYYHOTO KOH-
CYJIBTaHTa, XOTSI 3TO IOBOJIBHO CJIOKHEIN BOmpoc. TpaauiinoHHOE TOHUMAaHKE IOpUIIYIe-
CKOM OTBETCTBEHHOCTH (B YaCTH BBIICICHUS NUCIUILUTMHAPHOW, aMUHUCTPATHBHON U
IPYTHUX €€ BUJIOB) 3/1€Ch BPSII JU MPUMEHUMO. Harexaiee HaydHOe KOHCYJIBTHPOBaHUE
HE BCETJa 3aKaHYMBACTCS MOATOTOBKOU MHUCCEPTAIMH C COOIIOICHUEM yCTAaHOBICHHOTO
TPEXJICTHETO CpOoKa. B TaHHOM ciy4ae Ba)HO, YTOOBI HAyYHBIM KOHCYJIBTAHTOM OOBEK-
THUBHO OICHUBAIUCH JOCTHTHYTHIE 32 KAXKIIBI TOJ Pe3yIbTATHl IPOBOJUMOTO UCCIIEI0BA-
HUS IJI1 CBOEBPEMEHHOTO BEISIBICHNUS (DaKTOB OTCTaBaHMS OT YTBEPKICHHOTO MHINBUIY-
AITHHOTO TIJIaHA WJIM €0 HEBBITIONHEHUS, YTO JTOJDKHO OTPaXKaThCs B €KETOJIHOM OT3HIBE.
OTO BEITISAAAT HEOOXOIUMBIM C YIE€TOM TOTO, YTO JIOKTOPAHTY ITOJIATa0TCs €KEeMECTIHbIE
BBITIJIATHl JOTOTHHUTEIFHO K 3apa0OTHOHM IUTaTe B CBS3W C TMOATOTOBKOM TOKTOPCKOM
nuccepranuy. Takue BHITUIATHI JODKHBI OBITh O0YCIIOBJICHBI YCIEITHBIM BBITOJTHCHHEM
WHIUBUYaIbHOTO TUIaHA.

[Ipu 3TOM, TOBOPS 00 OTBETCTBEHHOCTH HAyYHOTO KOHCYIIbTaHTA, CIEIYET YUHUTHI-
BaTh, 9TO HE BCET/Ia OTPHUIATEIHHBIN Pe3yIbTaT CBUACTEIHCTBYET O €r0 BUHE, O HeHa[Ie-
JKalleM KOHCYJbTHPOBAHHUH; BO3MOXXHBI Pa3JINYHbIC 00BEKTUBHBIC U CYObEKTUBHBIC, B TOM
YHCIle TICUXO0JIOTHYECKre, (PaKTOPHI, MPENATCTBYIOIINE JOKTOPAHTY 3aBEPIIUTh HAYATYIO
paboty. EnuHWYHBIA ciydaii HEyJadyHOTO HAYyYHOTO KOHCYJIBTHPOBAHHSA HE JOJDKEH
paccMaTpuBaTLCS KaK OCHOBAHUE JUISI OTBETCTBEHHOCTH. HYKHO YUMTHIBATH TEHICHIIUIO,
MOKAa3bIBAIOIIYI0 CUCTEMHOCTh OTPHUIATENBHBIX PE3yJbTATOB HAYYHOH NEATEIHHOCTU
IOKTOpaHToB. HampuMep, eciii Hay4HBIM KOHCYJIBTaHTOM He OBLTH TOBEACHBI IO 3aIUTHI
JIOKTOPCKOU TUCCEPTAINH TPU JOKTOPAHTA TOPSIT TP HATMYUH MTOATOTOBIEHHBIX HM I10-
JIOXKUTEIHHBIX IPOMEKYTOYHBIX OT3BIBOB 00 UX paboTe, BPSII JIU OH 3aCITyKUBACT JIOBEPUS
Y ANbHENIIIeT0 Ha3HAUSHUs B Ka4eCTBE HAyYHOTO KOHCyJbTaHTa. [lomoOHOE mpemioxke-
HHE BIIOJIHE MOYKET OBITH TpaHC(HOPMHUPOBAHO B HOPMATHBHO YCTAHOBICHHOE TPeOOBaHHUE.

AOCONIOTHO HEYPETYJIMPOBAHHBIM BBITJISAUT HATIPABICHHUE MOATOTOBKU JTOKTOPCKUX
IUccepTanuid BHE NOKTOpaHTyphl. DenepanbHblii 3akoH «O Hayke W TOCyIapCTBEHHOMN
HayYHO-TEXHUYECKON IMOIUTHKE» MPEAYCMATPUBAET BO3MOXXHOCTE MOJITOTOBKH JOKTOP-
CKOM mJuccepTallid Ha OCHOBE pe3yJbTaTOB IPOBEACHHBIX HAYYHBIX HCCIICIOBAHUM.
[Ipu 3TOM TIPaBUIIO O 3a/IEHICTBOBAHUU MHCTUTYTA JIOKTOPAHTYPHI C(HOPMYITMPOBAHO KaK
qucro3uTuBHOE (4. 2 ¢T. 4.1). D10 maeT ocHoBaHMS BEICIIEH aTTecTalIMOHHON KOMUCCHT
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TOJIKOBATh JTAHHBIE HOPMBI KaK MPEAIOIaraolie BApuaHT MOATOTOBKH JOKTOPCKOM JrC-
CepTaluK He TONBKO B JOKTOPAHTYpe, HO U BHe ee''. [Ipu 9TOM CTaTUCTHYECKHE TaHHbIE
[TOKAa3bIBAIOT HEBBICOKUH YPOBEHBb BOCTPEOOBAHHOCTH JIOKTOPAHTYPHI Y JIUII, OCYIIECTBIIS-
FOIIHX TTOATOTOBKY TOKTOpCKUX auccepraiuii. Ha konerr 2020 r. B TOKTOpaHTypE B IIEJIOM
o Poccuiickoit deneparuu ynuciminock 105 yenoBek, ¢ 3alUTOi AuccepTaiuu ObUIO BbI-
nyneHo 9 1okTopanToB. OJHOBPEMEHHO BHE TOKTOPAHTYPbI yucauiaoch 240 nuu, noaro-
TaBJIMBAIOIINX JOKTOPCKYIO TUCCEPTAIIHIO, T.€. OoJiee 4eM B 2 pa3a OOJIbIIe 10 CPaBHEHUIO
C IOKTOPAHTYPOH, a CTATUCTUIECCKHUE IMMOKA3ATENIN 0 3aIIUTE TOPA30 BHIIIIE, YeM B JJOKTO-
panType (83 uenosexa B 2020 T.)'2. B To 3Ke BpeMs JIHIa, OCYIIECTBIAIONINE TOATOTOBKY
JTOKTOPCKOW AWMCCEepTalMy BHE JOKTOPAHTYPHI, HE ABISIOTCSA AOKTOpaHTamu. COOTBET-
CTBEHHO, OTCYTCTBYIOT ITPaBOBBIC HOPMEI, OIPEACIIMIONINE MX CTaTyC, BKIIIOUas IpaBa,
00513aHHOCTHU, TapaHTHUH OCYIIECTBICHUS HCCICIOBATCILCKON JCSITEIBHOCTH B paMKax
ITOATOTOBKY JIUCCEPTAIINH, @ TAK)KE IPABOBBIE HOPMBI, PETYIUPYIOIINE Y4acTHE HAYYHOTO
KOHCYJIbTaHTa B 3TOM TIPOIIEeCcCe.

HecMoTpst Ha 3TO moyyaeTcs, YTo mapajiesibHas MOJAEIb MOATOTOBKH JOKTOPCKUX
JUCCepTaIiid, OCTaBIIEHHAs TOCYIapCTBOM 0€3 OpPraHU3yOIIero BO3IEHCTBHS, aeT Ha TI0-
pAIOK Ooiee CyIIeCTBEeHHBIC TToKa3aTe Il Y PEKTHBHOCTH, HEXKEIH JOKTOPAHTYpa. ITOMY
€CTh CBOE 00BbsCHEHHE. BHE TOKTOpaHTYPBI OTCYTCTBYET HEOOXOAUMOCTh OIPaHHUUHUBATHCS
IIPY TIOJrOTOBKE JIUCCEPTAIIUN KAKUMU-THUOO0 CPOKAMH, & T€ BBIILIATHI, KOTOPHIEC TIOJIOXKCHBI
TOKTOPaHTy (OJAWH MUHUMAJIBHBIA pa3Mep OIUIaTHl TPyJa €KEMECSYHO B JOMOIHEHHE K
3apabOTHOM TIIaTe), CKOpee SBISAIOTCA JISCTHUMYJIUPYIONUM (AKTOPOM, TOCKOJIBKY
YyBCTBO OTBETCTBEHHOCTH 3a MOATOTOBKY JIUCCEPTAIIMH B TPEXJICTHUN CPOK U 3aTpayunBa-
eMBbIe Ha 3TO yCHIIUS HECOM3MEPHUMBI C YPOBHEM €r0 MaTepHabHONW Moaaepkku. OaHo-
BPEMEHHO C HaITMCAHUEM JIOKTOPCKOW INCCEPTAINH JOKTOPAHT B MEJSIX 00ECIIeYeHHS CBO-
€ro MaTepHUaIbHOTO OJIArOIOIYYHs BBIHYKJICH BBITIOIHITH TPYIOBBIC (PYHKIIUU T10 3aMe-
aeMoi JOJDKHOCTH HAyYHO-TIEarorHuecKoro WM HAaydyHOro pabOTHHKA, YTO HIET B
yIepO COOMIOACHIIO CpOKa MPOBEACHHSI TOKTOPCKOTO HccaenoBanms. ['opazmo ymoOHee
JUTSL CTIICIIMATTUCTa PaboTaTh HaJl JOKTOPCKOM JUccepTanueii 0e3 Kakux-JInbo CpOKOB 1 0e3
(bvHAHCHPOBAHHS CO CTOPOHEI BY3a.

Tem He MeHee HEOOXOIMMO yCHJICHHE 3HAYCHHS JOKTOPAaHTYPBhI COOOPA3HO OCHOB-
HBIM HAIIPaBJICHUSIM MOJIOJICKHOW IMOJUTUKH, MOCKOJIBKY UMEHHO MHCTUTYT TOKTOpPAaH-
Typbl COCOOEH OKa3aTh MOOWIN3YIOIIEE BO3JICHCTBUE HAa CICHUAINCTA, MO3BOJISS MYy
MIOJTyYUTh CTaTyC MOJIOZIOTO YYEHOTO, MPeAEIbHBIA BO3PACT KOTOPOTO LISl JOKTOpa HAyK
cocrapiser 40 7er', uTOOGHI MPEONONETh MPOOGIEMBI CTApEHHS HAYYHBIX KaIpOB
(Kurochkina, 2013) u npuBjeueHUs] MOJIOJBIX CIEUAIMCTOB B Hayky (Romanovskaya,
2021). CnocoOcTBOBaTh 3TOMY MOXKET CYIIECTBEHHOE YCHJICHHE MaTepHanbHOW MNOJ-
JEPXKKH JOKTOPaHTa, B pa3bl MPEBHIMIAIONIEe MUHUMAIBHBIA pa3Mep OIUIaTHl TPy, TU00
LIEJICBOC BBIJICIICHUE CYMM, COU3MEPHUMBIX C YPOBHEM I'DAaHTOBOrO ()MHAHCHPOBAHUS, Ha
MPOBEJICHUE JOKTOPCKUX MCCICAOBAaHUI 10 HauOoJee 3HAYUMBIM i OOIIecTBa
Y ToCcyJapCcTBa HANpaBICHHUSM HAYYHOW NEATENLHOCTH, YTO OyaeT SBIATHCS (PakTOpoM

11 Cm.: Opurmanbupiit caifit Beicuiel aTTecTalMOHHON KOMUCCUHU NPU MUHKCTEPCTBE HAYKU U BBICILIETO 00-
pazoBanus Poccuiickoii ®eneparuu. Pexxum moctyna: http://arhvak.minobrnauki.gov.ru/77 (nata odpamieHus:
11.11.2022).

12 Cm.: OQuumansHblii caiiT ®enepantbHOM CiyskObl TOCYJapPCTBEHHOM CTaTHCTUKU. PexuM J0CTyma:
https://www.gks.ru/free_doc/new_site/population/obraz/asp-dokt.htm (gata obpamenus: 11.11.2022).

13 Cm.: m. 2 OCHOB rocyapCTBEHHOM MOJIOAEKHON MoMMTUKU Poccuiickoil @enepanun Ha nepuon a0 2025
roxa, y1B. Pacnopspxernem IlpasutensctBa PO ot 29 HosOps 2014 1. Ne 2403-p // Cobpanue 3akoHOAATETb-
crBa P®. 2014. Ne 50. Cr. 7185.
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TIOBBIIICHUST McceaoBaTeNbekoi nucuminabl (Konin, 2010). Takxe HE0OX0aUMO yuH-
TBIBaTh W 3apyOEXHBIA OIBIT, HampuMmep, BenukoOpuraHuu, rae neicTByeT pa3BUTas
cucTeMa MOTHBALUH, CIIOCOOCTBYIOLIAs POCTY YHCIa IUCCEPTALMOHHBIX HCCIICAOBaHUN
(Kehm, Freeman & Locke, 2018).

IIpaBoBast moJIMTHKA B c(hpepe NOATOTOBKH JMCCEPTALIUH
HA COMCKAHMe YYCHON CTeNeHN KaHANATa HayK BHe aCIIHPAHTYPBhI

CoHCKaTeNbCTBO SABISETCS BaXKHBIM JUISI POCCHUICKOTO OOIECTBa MHCTUTYTOM, IO-
CKOJIbKY MHOTHE IrOCYJapCTBEHHBIE U MYHHUIIMIIAIBHBIE CIIy’Kalllie, IPEeJCTaBUTEIIHN 3aK0-
HOJIATeNbHON BJIACTH, OAHKOBCKOH cdephl, OM3Heca BHIPAKAIOT KeJIaHUE UMETh YUCHYIO
CTEIleHb, YTO CBSI3aHO HE TOJIBKO C BO3MOKHOCTBIO KApPEPHOT'O POCTa, HO M YCIOKHEHHEM
CTOSIIIMX IEpes CTPaHOU 3aady, MOBBIIICHHEM TPEOOBAaHUK K YPOBHIO KOMIETEHTHOCTH
crierranuctoB (Babaev, Chekmarev & Smolyaninova). B ¢Bsi3u ¢ 3TuM mpaBoBasi, B TOM
Yrcie IpaBOTBOPYECKasi, MOJUTHKA B JaHHOU cepe HyKIaeTcs B COBEPIICHCTBOBAHUH.
B HacTosmee BpeMsi mpaBOTBOpUECKas MOJUTHKA B 3TOH cdepe, Kak U B ClIydae C JOKTO-
PaHTYpOH, XapaKTepu3yeTcs ynopoM Ha IIOA3aKOHHOE peryanpoBanue. Ilocie cucreMHOro
pedopMUpoOBaHUsl 3aKOHOJATEIBCTBA, PETYJIHPYIOMIErO IMPABOOTHOIICHHUS B OTPACIAX
00pa3oBaHusl M HAYKH, IPUHAT YK€ BTOPOH MOA3aKOHHBIA aKT, MOCBALICHHBIA TaHHOMY
Bonpocy. B Hacrosiiee Bpems neictByet [Ipukas MuHucTepcTBa HayKH U BBICLIETO 00pa-
3oBanus Poccuiickoit @eneparin ot 13 okta0pst 2021 r. Ne 942 «O Ilopsaake u cpoke mpu-
KpEIJIeHHns1 K 00pa3oBaTeNIbHBIM OpraHM3alisIM BBICIIETO 00pa3oBaHus, oOpa3oBaTeib-
HBIM OpraHU3alMsAM JONOJHUTENHFHOTO MPO(ECCHOHANBFHOIO 00pa30BaHMs W HAyYHBIM
OpraHu3alysIM IJIs HOATOTOBKU AUCCEPTALMU HA COMCKAHUE YUCHOM CTENEeHU KaHAMIATa
HayK 0e3 ocBoeHUS ImporpaMmsbl MIOATOTOBKHU HAYYHBIX U HAYUHO-ICAArOTMYCCKUX KaJIpOB
B acriupaHType (aabloHKType)»'*. CylecTBEHHBIM HE[0CTATKOM COBPEMEHHOTO TOX0/1a
K IIPAaBOBOMY DPErYJIMPOBAHHIO MOArOTOBKM KaHIUIATCKUX IUCCEPTALMil BHE acHMpaH-
TYPbI ABJIACTCA PErilaMCHTALUA UCKIIOYUTCIIBHO NPOLUECCYAJIbHBIX BOIIPOCOB, OTpaXkaro-
MUX JWIIb NOPAAOK HNPUKPCIUICHUA COUCKATEISA K OpraHu3aluvu. O}lI/IH U3 KIIHOYECBbBIX
BOIPOCOB, KOTOPBIA CBA3aH C BO3MOXXHOCTBIO OCYILECTBIICHHUS NIE€1arOTHYECKON EesITENb-
HOCTH 3allUTHUBLIMMCSI COMCKaTeneM, ocrajica Oe3 paspemieHus. HecmoTps Ha TO, 4TO
ycIienHas padoTa aclipaHTa U COMCKaTeN sl 3aKaHIMBACTCSl OAMHAKOBBIM PE3yJIbTaTOM —
MIPUCYKACHUEM YUCHOM CTENICHN KaHANAATa HayK, OYEBUIHO, UYTO COMCKATENb B MCHbLICH
CTEIICHH IIPUCIIOCOOIIEH K MPENo1aBaTeIbCKOM eATeIbHOCTH, IIOCKOIBKY OH B XOJI€ TOA-
TOTOBKH JIUCCEPTALMM COOTBETCTBYIOIIMX HABBIKOB He TpuoOpetan. [lostomy cremyer
MoJ/Iep>KaTh BBHICKa3bIBAEMOE B HAYYHOW JIUTEpaType MHEHHE O TOM, YTO pa3Hasi CTEIeHb
MOJrOTOBKM Ha3BaHHBIX JIUI] K OCYILECTBICHUIO MENAarorn4ecKO AEesITEIbHOCTH IOAJIe-
KHUT Yy4YeTy IpH pElIeHHH BOIPOCOB KaapoBoro obecneuenus By3a (Khokhlova &
Rustamova, 2017).

IIpaBuina, onpenensiomye OTHOMICHUS MKy Hay4HOW OpraHu3alMell WK By30M U
comcKaTeneM, Ha (hemepalbHOM YPOBHE TakKe He 3aKperuieHsl. s aToi menn MuHoOp-
Hayku Poccum mperycMoTpesnio J0roBOp O MPUKPEIUICHUH Il OJATOTOBKH TUCCEPTALNH,
OCHOBaHHBIH, IO BCel BUAMMOCTH, Ha IIUBUIMCTUYECKOM NPUHLHUIE CBOOOABI JOrOBOPA,
[IOCKOJIBKY ITIOMHUMO CPOKa ITOJITOTOBKHU JUCCEPTALMU OH JOJKEH COIEPXKATh «YCIOBHS, HE
IPOTHBOpEUaIne 3aKoHoaTeNnsCTBY Poccuiickoit @enepanuny. Ciaenyer yYUThHIBaTh, 4YTO

14 OunmanbHbI MHTEPHET-TIOPTAN IPaBOBO HH(OpMaruu hitp://pravo.gov.ru.
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Hay4yHas OTpaciib SBJSICTCS OOBEKTOM TOCYJApCTBEHHOIO YIIpaBJICHUS M 00JagacT
Ty OJIMYHO-TTPABOBO# MTPUPO/ION, 3aTparuBasi UHTEPECHI OOIECTBA U TOCYAAPCTBA B IIETIOM.
JloroBop, mpuMepHbI€ YCIOBHS KOTOPOTO OTCYTCTBYIOT, HE MOXKET B ITOJIHOW Mepe obec-
MeYNBaTh YUET JaHHBIX HHTepecoB. B.B. KoHgakoB Ha OCHOBE MPAaKTHKHU BY30B OIKACHIBAET
(hakTHYECKHE YCIOBHSI TAKOTO JJOTOBOPA — OKa3aHUE KOHCYJIbTAIIMOHHBIX YCIYT, CO3/IaHUe
YCIIOBHH JUTsl OCYIIECTBIIEHUS HAYYHO-HCCIIEIOBATEILCKOM IEATENLHOCTH, OILIaTa OKa3bl-
BaeMbIx comckateno yoryr (Kondakov, 2018). BMmecte ¢ Tem mis TOro, 9TOOBI OYEPTUTH
KOHTYPHI TIPABOBOTO MOJIOXKEHUS COMCKATENS, €T0 MpaBa, 00SI3aHHOCTH U YCIOBHS TIOJITO-
TOBKH JIUCCEPTAIIUU JIOJDKHBI OBITh YCTAaHOBJIEHBI 3aKOHOJATEILCTBOM, a MMeHHO Dene-
panbHBIM 3aK0HOM «O HayKe U rOCyAapCTBEHHON HAYYHO-TEXHHYECKOU MOTUTHKEN.

®DenepansabiM 3akoHOM OT 30 nexadpst 2020 1. Ne 517-D3 «O BHeceHHM U3MEHEHUI
B ®enepanbHbiii 3ak0H «O0 0Opa3oannu B Poccutickoit Denepanum» U OTJCIBHBIC 3aK0-
HOZaTeNnbHBle aKThl Poccumiickoit Menepamum»'’ yCTAaHOBIEHO «COMPOBOXKIEHHE JIHII,
YCHENTHO MPOUIENNINX UTOTOBYIO aTTECTAIMIO MO MPOTrpaMMaM acIUpPaHTYpPHl (aIBIOHK-
Typhl)». MTHCTUTYT CONPOBOXKICHHUS, HECMOTPS Ha OTPAXKCHHUE YaCTH BOIIPOCOB COMTPOBOK-
JIeHUs Ha yPOBHE MOJI3aKOHHOTO PETyJIMPOBaHUA'®, B HacTOsIEe BPEMs HEPA3BUT.

DTOT WHCTHTYT MOXXET PacCMaTpUBATBHCS B IEPCIIEKTHBE KaK CBA3YIOIIEE 3BEHO
MEXIy aCIHPaHTyPOH M COMCKATEIHCTBOM, TTOCKOJIBEKY MHOTHE aCTIUPAHTHI (aIBIOHKTHI),
HECMOTpSI Ha HAJIMYUE TOJITOTOBICHHON TUCCEPTALINH, HE YCIIEBAIOT YIOXKUTHCS B CPOKU,
ycTaHoBJIieHHbIe 1 ee 3amuThl (Glukhov, 2021). B atoM ciayuae 3ameficTByeTCs MeXa-
HU3M TPUKPEIIICHUS K OPTaHU3aIlii B Ka4eCTBE coMcKarels. B HacTosIee BpemMst 0TCyT-
CTBYET MPABOBOEC 3aKpeILICHUEe 0COOSHHOCTEH MpeACTaBICHHS TUCCEPTAIMK HA TaIe CO-
MIPOBO>K/ICHHS U TTOCIIE €T0 3aBEPIISHHS B paMKax MPUKPETUICHUS K OpTaHU3aI|H IS TT0/1-
TOTOBKH JTUCCEPTAIMH BHE acCIUPaHTyphl. HeoOX0MMMBI COOTBETCTBYIOIINE FOPUAMIECKIE
TrapaHTHM W CTHMYJBI IS BBIIYCKHHUKA AacClUPAHTYpbl, BKJIIOYas BHEOYCPEIHYIO
[TIOCTaHOBKY Ha 3aITUTY, MEPHI M0 MPEAYIPEKICHUIO OAPHEPOB MPH MPUKPETUICHUH K MHOH
OpraHM3alliH, TAPAaHTHH MPEEMCTBEHHOCTH TOATOTOBKH JTUCCEPTAIlMHA B aCHHPAHType U
MPUKPETUICHUS BBITYCKHUKA aCIIUPAHTYPHI, B TOM YHCIIC K OpTaHHU3aIlid, B KOTOPOH OH
MIPOXOIWI 00yUYEHHE.

HeyperynupoBaHHBIM SIBISIETCS BOIPOC O HAYYHOM PYKOBOJICTBE COMCKATENIMU. B
[Ipuxaze Muno6puayku Poccun ot 13 okts0pst 2021 r. Ne 942 o HaydHOM pyKOBOJIUTENE
COMCKATENsI OTCYTCTBYET Jlake yHOMUHaHKEe. Ero poih HOpMaTHUBHO OTpaKeHa JIUIIb Ha
ITOCIIETHEM dTarle aTTECTAIIMOHHOTO MPOU3BOIcTBA B [1010KEeHNN 0 IPUCYKICHUH YISHBIX
CTeTIeHEeH, KOT/1a UM TIOATOTAaBIMBAETCS OT3HIB HA YK€ TOTOBYIO K 3aIIUATE AUCCEPTAIHIO.

He ompenenensl TpeOoBaHUs K HAYYHBIM PYKOBOJMTEISIM COHWICKATENEH, BKIIOYAs
IpaBwiia 00 UX COOTBETCTBUH HAYYHOU CIEIMATBLHOCTH, IT0 KOTOPOU TUTAHUPYETCS TTO/ATO-
TOBKA IUCCEPTAINH, O HAIWMIAH HAYYHBIX ITyOJIMKAIIHA, TOKa3bIBAIONINX KOMIIETEHTHOCTh
HAYYHOT'O PYKOBOJHUTEJIS [0 U30paHHOW TeMe TUCCEPTAIMK, HE YCTAaHOBJICHBI UX (DYHKITUU
B TIIEpUO/| MOATOTOBKU quccepTanuu. OTCYTCTBUE YKa3aHHBIX TPeOOBAHUM BIIMSET HA Ka-
YeCTBO JUCCEPTAIUil H CBOCBPEMEHHOCTh MX MpeCcTaBleHus K 3amuTte. OTHOBPEMEHHO B
[TomoskeHnM O MOATOTOBKE HAYYHBIX W HAYYHO-TIEarOTMUYECKUX KaJpOB B acIUpPaHType
(ambproHKTYpE) TpeOOBaHUS, NMPEABSBISECMBbIE K HAayYHOMY PYKOBOJIMTEIIO aCIUPAHTa,
HAIUTU MTOAPOOHOE M3JIOKEHHUE. Y YUTHIBAs, YTO TUCCEPTAIlVsl aCTUpaHTa U TUCCEPTAIUs

15 CoGpanue 3akonomarensctBa PD. 2021. Ne 1 (u. I). Cr. 56.

16 Cm.: Ilocranosnenne IpasurensctBa P® ot 30 Hos6ps 2021 1. Ne 2122 «O6 yreepxknenun [lonoxkenns o
MOATOTOBKE HAYYHBIX M HAYYHO-TIEIarOTHIECKUX KapOB B aCIHPaHType (anbloHKTYpe)» // CobpaHue 3aKoHO-
narenbeTBa PO. 2021. Ne 49 (u. II). Cr. 8308.
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COMCKATEJIsI JIOJDKHBI OBITh TPYJJAMU OJTHOTO HAYYHOTO YPOBHS, HEOOXOAMMO pacnpocTpa-
HUTbH TpeOOBaHUs, IPEIbABIICMbIC K HAYYHBIM PYKOBOJIUTEISIM aCIUPAaHTOB, HA HAYYHBIX
PYKOBOAMTENEH COUCKATENEH.

®denepalbHBIM 3aKOHOAATEIHCTBOM ONPEAEIISIOTCS JIHUIIE OOIIIE BOPOCH IEATENb-
HOCTH OPraHU3alMii 110 peanu3aluu MEXaHU3Ma IOCy IapCTBEHHOW Hay4YHOU aTTeCTaluu B
YacTH COMCKATEIhCTBA. B TO jke BpeMs He yCTaHOBIIEHBI TPEOOBaHHUS K HAYYHBIM OpTaHU-
3aITisIM 1 00pa30BaTeIbHBIM OpTaHU3aIHSIM BEICIIIETO0 00pa30BaHUs, CIIOCOOCTBYIOIIHE aK-
TUBHOW HAay4HOH paboTe, MOITYUYeHNIO KaueCTBEHHBIX Pe3yIbTaTOB B paMKax MOATOTOBKU
JUccepTalty, B3aUMOCBS3H C HOMEHKJIaTypol HayYHBIX CHENHMaIbHOCTEN U C OCYIIECTB-
JIIEMOM opraHu3anueit 00pa3oBaTeILHOM MeATe I HOCTRI0. Heobxoamma KOppeKIus ycio-
BUI TPUKPETUICHUs [T TOATOTOBKU JAUCCEPTAllMN KaHIUAaTa HayK BHE aCIIMPAHTYpPHI B
YacTH YTOYHEHHsS Ha3BaHHBIX TpeOOBaHUI ¢ pa3pabOTKOW HayyHO O0O0OCHOBaHHBIX
PEKOMEHIAINI OTHOCUTENHFHO YCTAHOBJICHHUS TPEOOBAaHUH K OPraHU3aIUsIM.

3akioueHune

IIpaBoBas monuTHKa B cepe MOATOTOBKM HAYYHBIX U HAyYHO-MEAarOTHUECKUX K-
POB Ha COBPEMEHHOM 3Tarie NpuBeia K (opMUPOBAHUIO MOJICIIU ITOJATOTOBKHU JUCCEPTALIHIA
HA COMCKAHWE YUCHBIX CTCMICHEH KaHIUIaTa U JOKTOpA HAYK BHE CHCTEMBbI BBICIIIET0 00pa-
30BaHMs. JlaHHAS MOJIENb XapaKTEPU3yeTCsl OTPAHNYCHHBIM 3aKOHOJIATEIBHBIM PETYINPO-
BaHUEM HCCIICJ0BATEIbCKON JISATEIbHOCTH JJOKTOPAHTOB U COMCKATECH U JOMUHUPOBA-
HUEM I0J3aKOHHOTO HOPMOTBOpYeCTBa. Takoe MOJOXKEHHUE BPSJ JIU MOXKET CUMTATHCS
OIIPaBJIAaHHBIM, MTOCKOJIbKY HAayKa SIBJSICTCS OJTHUM M3 KIFOUEBBIX TIPUOPHTETOB PA3BUTHS
roCyIapcTBa, uTO TPeOYeT YSTKOTO YCTaHOBJICHUS IMpaB, 00S3aHHOCTEH M TapaHTHH Jes-
TENBHOCTH JJOKTOPAHTOB M COMCKATENCH Ha 3aKOHOIATEIBHOM YpOBHE. [leTanbHo onpee-
JICHHBIC MAaTepUallbHbIC TapaHTHU JUIS JAaHHBIX YYaCTHUKOB HAYYHOW JEATCIBHOCTH
JIOJDKHBI CIIOCOOCTBOBATH TIOBBIIICHUIO BOCTPEOOBAHHOCTH OTPACIH HAYKH W peallu3aIiin
TBOPYECKOTO MOTCHI[UAJIA CIICIIHATICTOB.

B B34 ¢ 93TUM HCCIIEIOBAaHUE HHCTUTYTOB JOKTOPAHTYPHI M COMCKATEILCTBA UMEET
OOJIBITYIO 3HAYMMOCTD, CITOCOOCTBYST (POPMHUPOBAHHUIO TEOPETUICCKON OCHOBBI JIS pa3pa-
OOTKH MPAKTUYECKUX MPENTI0KEHHUNA IT0 COBEPIICHCTBOBAHNIO HOPMAaTUBHON 0a3bl MOAT0-
TOBKH JMCCEPTALMI Ha COUCKAHUE YUCHBIX CTEIICHEH KaHIuAaTa U JOKTOpa HAyK BHE CH-
CTEMBI BBICIIIETO 00PA30BaHUS B YACTH TOPS/IKA MOCTYIUICHUS B IOKTOPAHTYPY, MPUKPETI-
JICHUA [JI1 IOATOTOBKU AUCCEPTALIMN KaHAUJaTa HayK BHC aCIMPAHTYPbI, OpraHn3aluoH-
HOTO 00eCIeUeHHUs KaJPOBOH MOJMTUKHA B HAYYHOH chepe, YCUICHHUS CTUMYIIHPYIOIIETO
BO3JICHCTBHS HA COMCKATEINCH U IOKTOPAHTOR.

[TpUMEHHUTENBHO K JIOKTOPaHTYPE COMHHUTEILHBIMU SIBIISTIOTCS TIPABUIIA, OTIPEIEIISIO-
e BO3MOXHOCTh IMMOATOTOBKU AUCCEPTALIUN B Hanpaannomeﬁ OopraHuvsanuvu, HE UMCIO-
el TUCCePTAIMOHHOTO COBETa MO COOTBETCTBYIONIEH CHENUANBLHOCTH, M, COOTBET-
CTBCHHO, TMPU3HAHHON HAy4YHOW MIKOJBI, YTO JIENACT IIeJIecO00pa3HbIM KOPPEKIIUIO
PETyIHUPYIONIUX MOCTYIJICHHE B TOKTOPAHTYpy npaBui. HenoctaTouHbsIM 00pa3oM JeTa-
JU3UPOBAH MPABOBOM CTaTyC HAyYHOTO KOHCYJIBTaHTa, HA3HAYCHUE KOTOPOTO K TOMY Ke
HeoOs13aTebHO. HopMaTHBHO He 3aKperuieHbl TPEeOOBaHUsS, KOTOPhIE K HEMY JIOJIKHBI
MIPpEABABIATECA, KOTOPBIC OAHOBPEMCHHO SABJIAIOTCA YCIOBUAMU Ui OCYUICCTBICHUA
KaueCTBCHHOT'O KOHCYJILTUPOBAHUS U CBOCBPEMEHHOM MOATOTOBKY nuccepTarn. Hyxma-
€TCS B ONTUMU3AIMU M OPTaHU3alUs MATCPUATILHOTO CTUMYJIMPOBAHUS TOKTOPAHTOB U X
HAYYHBIX KOHCYJIFTAHTOB, KOTOPAast B HACTOSIICE BPEMsI HAXOJHUTCS Ha HEBEICOKOM YPOBHE,
CHHUKasl BOCTPEOOBAHHOCTh JOKTOPAHTYPHI.
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OnHOBpEMEHHO TpeOyeT COBEPIICHCTBOBAHHMS W HOPMOTBOpYECKAs IOJIUTHKA B
cdepe MOATOTOBKM KaHAWAATCKUX AMCCEPTAlMi BHE acIHMpaHTypbl. B manHOM ciydae
TaK)KE BaXKHO ONPEAEIUTH POJIb HAYYHBIX PYKOBOAUTENEH COMCKATENEH B OJTOTOBKE AMC-
cepTanuu, chopMyJIMpoBaTh TPeOOBaHNUS, KOTOPBIE JOJDKHBI K HUM MPEIbIBISATHCS. 3aK0-
HOJIATEIbCTBOM JIOJKEH OBIThH ONpeiesicH MepeveHb YCIOBHUI 10roBopa 00 UX MPUKpeTLie-
HUM K opranuzanuu. [locne BBejeHUs B 3aKOHOIATEIHCTBO 00 00pa30BaHUH MPABUII O CO-
MIPOBOKJICHUH JIUL], YCIEIIHO NMPOUIEININX UTOTOBYIO aTTECTAUIO 110 IPOrpaMMaM acln-
PaHTYpPBI, BO3HUK BOIIPOC 006 0COOEHHOCTSAX MPECTaBIEHH AUCCEPTALINH ITOCIIE 3aBepIIe-
HUS CONIPOBOXKICHMS B PaMKaxX MPUKPEIUICHHS K OpraHU3aluy AJIs TOATOTOBKH AMCCEpTa-
LU BHE aCIUPAHTYPHI, KOTOPBII B HACTOsAIIEE BPEMs HE YPEryJIUpoBaH U TpeOyeT pele-
HUS B YaCTH YCTAHOBJICHUS IOPUINYECKUX TapaHTUH M CTUMYJIOB [ TAHHBIX CyOBEKTOB.
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JlokanbHble cooOLlecTBa
KaK CpeaCcTBO pa3peLleHUA ropoaCKMX KOH(NMKTOB

A.A. JlapuueB' =<, JI.B. CoanaroBa'”, B.B. Tadoiun

HarnoHanbHbIH HCCIIE0BATEILCKUAN YHUBEPCUTET «BhICIast IIK0JIa SKOHOMUKI,
2. Mocxkea, Poccutickas ®edepayus
D<lalexander.larichev(@gmail.com

AnHoTtauus. CoBpeMEeHHbII TOpoj SBISAETCS COCPEIOTOYMEM IIEJIOTO CIEKTpa Pa3sHOOOpa3HBIX
NPOLIECCOB U BUJIOB JCATEIBHOCTH, XKHUTEJICH C Pa3HBIMU TTIOTPEOHOCTAMHE, TPAAULIUSIMU U BEPOBAHUSIMH.
T'opox — 370 Takke U apeHa CTOIKHOBEHHS SKOHOMHYECKHX, MOJIMTHYECKUX M COLIMAIbHBIX HHTEPECOB.
TenaeHIMU pa3BUTHS IOPOJOB BBIPAXKAIOTCA KaK B MOTPEOHOCTH LIEHTPAIN30BAHHOTO OIpPEAEIEHUS
HarpaBJeHHs Pa3BUTHUS TOPOJCKOM Cpenbl, TaK U OOIIECTBEHHOM 3ampoce Ha OONBIIYIO TPaKIAHCKYIO
aKTHBHOCTb. B 3THX yCIIOBUSX CIIOKHO N30€kKaTh KOH(GIUKTOB, HO BaXXHO HE CMUPUTHLCS € 9TOH 04eBUA-
HOW UCTHHOMH, a CO3J]aTh TPAJAUIHMIO TOCTOSIHHOT'O BAYMUYHBOTIO aHAJIN3a MIPOUCXOISIINX IIPOLIECCOB, BbI-
SBJIEHUS NPUYMH U Noucka peuteHuid. ITo Mepe Toro, kak pacTeT OCO3HAHUE BaKHOCTU KOJUIEKTHBHBIX
YCUIIMI B CO3aHUU KOM(OPTHOH TOPOICKOH cpenpl, 6oee BOCTPEOOBAaHHBIMH CTAHOBSTCS 3HAHHUS O
MOJXO0JaX M OOIIECTBEHHBIX TEXHOJIOTHUSX, MPUMEHSIEMBIX JUIS Pa3pelieHns TOPOJCKHX KOHQIIMKTOB.

OmHuM 13 3G PEKTUBHBIX HHCTPYMEHTOB Pa3perIeHus TOPOACKUX KOH(IMKTOB MOTYT SIBISITHCS JOKAIb-
HBIE COOOIIECTBA, CO3/laBaeMble Ha CyOMyHHUIMIAIBHBIX TEPPUTOPHAX B IPaHULaX roponos. OxHako 3¢-
(heKTHUBHOCTH JIaHHOT'O MHCTPYMEHTAa 3aBHCUT OT INPAaBUJIBHON OpraHU3allMyd BHYTPUTOPOJCKHX CO00-
IeCTB U o0ecnedeHus IOpUAMYECKUX TapaHTUi nx (yHKOuoHHMpoBaHMA. Hacrosimiee mcciemoBaHue
BBIIIOJIHEHO C MPUMEHEHHEM KOMIUIEKCHOTO MEXIUCUUIUIMHAPHOIO MOAX0/a, 3aKIII0Yarouerocs
B PaCCMOTPEHHH TOPOACKOTO Pa3BUTHSA M ypOocpes! uepes npu3My npasa. VccnenoBanue poccuiickux
1 3apyOeXKHBIX JOKTPUHAJIBHBIX HCTOUHHKOB Hapsay C HOPMATHBHBIMH IPABOBBIMU aKTaMU M MaTepHa-
JaMu cyeOHOH U MPaBOIPUMEHHUTEILHON MPAKTHKH MIO3BOJISIET CHOPMHUPOBATH JOCTATOUHYIO KapTHHY
COCTOSIHUSI TOPOACKOI KOH(IIMKTOJIOIHU 1 000CHOBATH POJIb JIOKAJIBHBIX COOOIIECTB B UX Pa3peIICHUH.

KunioueBble cii0Ba: JoKagbHBIE COOOLIECTBA, TOPOACKHE KOHMIMKTHI, MECTHOE CaMOYIIPABIICHNE;
3al1UTa Mpas, rpaJoperyinpoBaHue, ypOaHUCTHKA, TEPPUTOPUAIILHBIN ITyOIMYHBIN KOJIJIEKTHB
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Local communities as a tool for urban conflict resolution

Alexander A. Larichev' =<, Larisa V. Soldatova'>, Vladimir V. Tabolin

National Research University Higher School of Economics, Moscow, Russian Federation
P<lalexander.larichev(@gmail.com

Abstract. A modern city is a concentration of a whole range of diverse processes and activities,
residents with different needs, traditions and beliefs. The city is also an arena of clashing economic,
political and social interests. Urban development trends are expressed both in the need for centralized
determination of the direction of urban environment, and public demand for greater civic engagement.
Accordingly, conflicts cannot be avoided, but it is important not to accept this obvious truth, but to create
a tradition of constant thoughtful analysis of ongoing processes, identifying causes and searching for
solutions. As awareness of the importance of collective efforts in creating a comfortable urban
environment grows, knowledge about the approaches and public technologies used to resolve urban
conflicts becomes more in demand. One of the effective tools for resolving urban conflicts are local
communities created on sub-municipal territories within the city boundaries. However, the effectiveness
of this tool depends on the proper organization of intra-urban communities and provision of legal
guarantees for their functioning. This study is carried out using a comprehensive interdisciplinary
approach, implying the analysis of urban development and urban environment through the prism of law.
The study of Russian and foreign doctrinal sources, along with normative legal acts and materials of
judicial and law enforcement practice, allows to form a sufficient picture of the state of urban
conflictology and substantiate the role of local communities in their resolution.

Key words: local communities, urban conflicts, local government, protection of rights, city
regulation, urban studies, territorial public group
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BBenenue

B nocnenHee BpeMs B COLIMANbHBIX HAyKaxX U ypOaHUCTUKE OJHUM U3 Haubosiee uH-
TEPECHBIX JJIsl U3YUCHHUsS] CTAJM TOPOACKHE KOH(DIMKTHI. YUeHbIe BBIJCISIOT OT/ACIbHbIC
THUNBI KOH(JIMKTOB, 3JIEMEHTHI UX COCTABIISIOIINE, 3HAYCHUE TSl pa3BUTHs ropoja. B ka-
4yecTBe 00BEKTa TOPOJCKOr0 KOH(IIMKTA PaCCMaTPUBAIOTCS MIPOOIIEMBI, CIIPOBOLIMPOBAH-
HbI€ HETMHEHHBIM IPUHLIMIIOM Pa3BUTHUS U (PyHKIIMOHUPOBAHMS TOPOACKOI0 COOOIECTBA
u rpagoctpoutensHble mpodaemsl (Glukhova, Kolba & Sokolov, 2018; Kolba, 2020).

ITpaBoBO# MOAXO K MCCIEAOBAHUIO TOPOICKUX KOH(IMKTOB, [0 HAILleMy MHEHHIO,
CBSI3aH C TAKUM CJIO’KHBIM IIOHATHEM, Kak IIpaBoBast 3HTponus, kotopyro 10.B. IlaBnosa
(Pavlova, 2004:19) onpenensieT Kak «Mepy HEYNOPSAOUEHHOCTH, U3BECTHOM 1€30praHu3a-
LM PABOBOM CUCTEMBI, KOTOPAs SIBISICTCS pe3yIbTaTOM HOPMAJIbHOW TUHAMUKH, JBHKE-
HUS MaTepHH B chepe npasa, IPUBOISIIUX K 000CTPEHUSIM IPOTUBOPEUHI B CUCTEME, YTO
BJIEUET 3a COOON HEYCTOWYMBOCTH CTPYKTYPHBIX U (PYHKIIMOHAJIBHBIX CBSA3EH, BBIPAXKAIO-
LIYIOCS B HEOTIPECICHHOCTH €€ NANbHEHIIero COCTOSHUS U HalPaBJICHUsT Pa3BUTHSI».

AHanu3upyeMoe MOHATHE NPaBOBOI SHTPONHMHM B TOPOJCKHX OTHOILCHHAX MOKHO
paccMaTpuBaTh KakK y3KO€, TaK KaK yYaCTHUKU T'OPOJCKUX OTHOIIEHHH — KHUTEJIU, OPraHbl
BJIACTH U YTIPABICHHS, YUPEXKCHNUS, OPTaHU3AIUH, TPEANPHUSITUS, QU3HUECKHUE U IOPUIH-
YecKHe JIUIa — Npeo0pas3yroT BeCh FTOPOA, Peasin3ysi CBOM HHTEpecH U moTpedHocTH. [Ipu-
BEJICHHBIH BBIIIE [I0KA3aTENIb OTPAXAET CTAOUIBHOCTh IIPABOBOI CUTYAIH B TOPOJE, MO-
JKET CBHJIETEIbCTBOBATH O KAYECTBE MMPABOBBIX aKTOB, 00ECTICUMBAIOIINX HAJICKAIIIEE pe-
T'YJHPOBaHKE OOIIECTBEHHBIX OTHOIEHUI B TOPOJIe, HEUTPAIU3YIOMINX OTHOIICHHE KUTE-
Jel opraHam ympaslieHHA. B CBSI3M ¢ 3THM 3HTPONUIO TOpPOAa HA3bIBAIOT MOKa3aTeIeM
YPOBHS KOH(IMKTOI€HHOCTH T'OPOJCKOr0 COOOIIECTBA U MOTEHIMATIBHON BO3MOXKHOCTH
BO3HHKHOBEHHS KOH(IMKTOB B ropojckoii cpene. [lokasarens suTponuu (B BUAe onpee-
JICHHBIX XapaKTEPUCTHUK TOPOACKOM CPENbl U XKHUTENEH) OTPAKACT «KA4eCTBO yNPABICHUS
ropoioM, IpohecCHOHATIN3M JOJKHOCTHBIX JIMI aIMUHHUCTPALNH, CTETIEHb 0€30M1aCHOCTH
KHUTENEH, SKOHOMHUYECKYIO M JKOJIOTHUECKYIO CHTYalllH, COLUALHO-TICHXOJIOTHIECKOE
COCTOSTHHE TOPO’KaH, NOJIUTUKO-NIPABOBYIO cTabmiIbHOCTD BiacTu» (Tabolin (ed.), 2021).

Heob6xommmo cormmacutbes ¢ T.H. KoBaneBoit, koTopast COBepIIIECHHO BEPHO BBIIETISAET
KJTFOUEBYIO TIPOOJIEMy COBPEMEHHBIX POCCHHCKUX TOPOJIOB C TOYKHU 3pEHHS MCIOJIB30Ba-
HUS TOPOACKOTO MpOocTpaHcTBa. Ha mepBoe MecTo BBIXOAAT colManbHbie GakTopbl. OHa
MOJYEPKHUBAET, YTO COLIMANBHBIEC (PAKTOPHI IO CBOCH CYTH MPENONpeessioT IpoLecc yp-
OaHM3aIUN 1 CIOXKHOCTH (POPMUPOBAHIS KOPIIOpaTHBHBIX oTHOMIeHHH (Kovaleva, 2014).
OTH [Ba B3aMMOCBSI3aHHBIX TPOIECCa, 3a4acTyio MO0 CBOCH CYTH pa3HOHAINpaBlICHHBIC,
OJHOBPEMEHHO BIHSIOT Ha OPOJ, CIIOCOOCTBYIOT BOSHUKHOBEHHIO U Pa3pacTaHUIO KOH-
¢nukToB. IIpy KOHCTPYHUPOBAHUN MOJIEIIN PETYIMPOBAHUS OTHOLICHUN B METAIIOINCE, OC-
HOBaHHOH Ha KOMMEPYECKHUX YKOHOMUYECKHX MHTEpecax M MPUHIHUIAX yTUIATAPHOCTH,
0e3 ydera I'yMaHHTapHBIX AaclleKTOB CYIIECTBOBAaHHS COBPEMEHHOTO Topoja CO3JacT
0J1aroTBOPHYIO Cpeay Ui CTOJIKHOBEHUH M KOH(IIMKTOB.

«He3amMeTHOCTBY MyHHIIUTIATILHBIX TOPOJICKUX MPOOIIeM Ha (eepalibHOM YPOBHE SIB-
JSIETCSl €CTECTBEHHBIM (PAaKTOPOM MOJIHUTHKO-TIPABOBOM OpraHU3allMyd TaKOro OOJBIOrO
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rocynapcTa, kak Poccus, HO 310 eme 6omee akTyanu3npyeT He0OX0IMMOCTh UCCIIEZ0Ba-
HUS COLMANBHBIX KOH(IMKTOB B ropojax U co3aaHue 3PpQPeKTUBHONH CUCTEMBI HX ypery-
JUPOBAHMS HA MECTHOM YPOBHE. DTO BaXKHO M C TOUKHU 3PEHUSI MEXaHH3MOB UX MPOQHIAK-
TUKA U pa3pelieHusi, Tak KaKk Ha TOPOJCKOM YpOBHE B OOJIbIIEH CTENEHH WMEIOTCS
BO3MOXHOCTU «HE CHIJIOBOTO» YPErYJIMPOBaHHS, BOSHUKIIETO KOH(QIMKTA UM €ro HEel0-
MyIICHUE BOBCE.

IonsiTe U BUABI FOPOACKUX KOHPJINKTOB

IOpugnueckast KOH(IMKTOIOTHUS, SBJISACH AOCTATOYHO HOBOM AJISI MCCIIEIOBAHUS
00J1acThIO0 HayKH, IPEIOIaraeT packpbITHE €€ COAEePKAHUSI CKOpee C TO3ULNN «KOHKpe-
TU3AIMI0 KOH(IIMKTOJIOTMYECKOH mapagurMbel B mpaBoBoil Teopum» (Tretyak, 2019)
B METO/I0JIOTHYECKOM IJ1aHe. [IpMMeHNTENbHO K KOHKPETHOM OTpaciy mpaBa KOH(IUKTO-
JIOTHS TIPEICTABISAET COO0H HMCCIeA0BATENLCKUN YPOBEHb IOPHINIECKON KOH(IUKTOIIO-
T'HH, HAIPABJICHHBIN HA M3YYEHUE IOPUINYECKHX KOH(IIUKTOB, ONpPEACTICHUE UX CTaIui,
TaKUX KaK BBISBJICHUE M Pa3pelICHUE, BBISIBICHUE YCIOBUH BOZHUKHOBEHHS, OCHOBAHHOE
Ha OOLIETEOPETUYECKUX OCHOBAX HAYKH O COLMANIbHBIX KOH(DIMKTAX.

ITo muenuto A.H. CyxoBa, KOHQIIMKT KaK po/ioBasi KaTeropus SBJISETCS OCOOBIM BH-
JIOM OOIIEHUS, B OCHOBE KOTOPOTO JIeKaT Pa3IMyHOTO poja «0ObEKTUBHBIE WIIN CyOBeK-
TUBHBIE, PEaJbHbIEC WIN JIOKHBIE, HO B PA3IMYHOM CTEIIEHH OCO3HABaeMble IPOTHBOPEUHS
B IIEJISIX B3aUMOJICHCTBYIOIIMX CTOPOH C IMOIMBITKAMHU HX pa3pelieHus] Ha (pOHE IMOINO-
HaJILHOW HampspbkeHHOCTH». [loa conmanbHeIM KOHQIUKTOM MPU 3TOM, KaK MpaBUIIo, MO-
HUMAETCsI ONPEAEICHHBIN THIT COLUAIIEHOTO B3aUMOACHCTBHS JIF0AEH, IPUUNHON KOTOPOTO
ABISIFOTCS IIPOTHBOPEUHS MEXIY NOTPEOHOCTSIMU, MHTEPECaMHM, LEJISIMH, COLMATbHBIM
CTaTycoM, pOJIsIMH, (PYHKIMAMH COLMaJbHBIX 00BeKkTOB (Starygina, 2015). ['oponckoit
KOH(JIUKT CIEAyeT OTHECTH K COLMAIBHBIM KOH(IMKTaM, XOTA IO BHYTPEHHEMY COZAEP-
KAHUIO OHU MOTYT BKJIIOYATh B c€0s S9KOHOMHUECKHE, MEXIPYIIIOBbIE, SKOJOTHUECKHE U
unble cocrapisironye (Ivanov, 2020), oTIHYAIOIIUMCS OT APYTHX COIUANBHBIX KOHMIHK-
TOB TEM, YTO «CTOJIKHOBEHHE MHTEPECOB PAa3IMYHBIX CYOBEKTOB MPOUCXOIUT B paMKax
20p00CcK020 coobwecmea 1o TIOBOILy TPOOJIEM JI0KAIbHO20 YpOsHs, (HOPMUPYIOIINXCS B
ero counuanbHoM npoctpancTBe» (Glukhova, Kolba & Sokolov, 2017). ITomoOHbIe KOH-
(IUKTE MOTYT OBITH CBA3aHBI ¢ (DYHKIIMOHHPOBAHMEM M Pa3BUTHEM I'OpOja, OpraHHu3a-
LUeH TOPOACKOr0 MIPOCTPAHCTBA, PEAMETOM K€ TOPOJICKUX KOH(IMKTOB SBJISETCS COIO-
CTaBJICHHUE HHTEPECOB CEIMEHTOB FOPOACKOI0 COOOIIECTBA IIPU PEIIEHUH TOPOJICKUX IPO-
651eM U BBIOMpaeMBIif c11oco0 peanu3anuy HHTEPECOB M MOTPEOHOCTEN BHYTPUTOPOICKUX
akTopoB (Anisimov, 2020).

CoBpeMeHHEIH ropo (KpYIHBIH, CPeIHUN, MAJIBI) — 3TO BCETAAa COCPEIOTOUNE TIPO-
TUBOPEUYMBBIX CUTYAIH, KOTOPBIE CTAHOBSITCS KOH(PIUKTAMH WM 3aTyXarOT IIPH MTPABUITb-
HOM TOHMMaHHU U PETYIUPOBAHUH TOPOJCKON BIACTHIO BCEX MPOIECCOB JKU3HEACATEIb-
HOCTH HacesieHus. lpu 3ToM «ropoAckuM KOHGIMKTOM» MOXHO CUHUTAaTh TOJIBKO KOH-
(IMKT, BOSHUKIINHM B COLMAIBFHOM IIPOCTPAHCTBE TOPOJIA, TAK KaK KOH(JIUKTHL MOTYT HE
HUMETb COOCTBEHHOTO COLMANBHOTO OCHOBaHUS, HO OBITH NMPUBHECEHBI B TOPOJ HMCKYC-
CTBEHHBIMH CII0COOAaMH M3BHE C Pa3IMYHBIMH, B TOM YHUCIIE U JeCTAOMIM3UPYIOLINMU 11e-
ssiMu. [IprBHECEHHBIN KOHIUKT MOXKET UMETh KOMMEPUECKYIO (HampuMep, HHTEPECH B
OCBOCHHHU TOPOJICKON TEPPUTOPHH CTOPOHHHM JICBEJIOIEPOM) JIMOO IMOIUTHYECCKYIO
MOJIOIUIEKY (HampuMmep, NPOTUBOOOPCTBO B X0JIe M30UpaTebHON Kamnanuu). ['oponckoit
KOH(JIUKT per se BbI3BaH HAKOIJICHHEM OOBEKTHBHBIX IIPOTUBOPEUUI MEXIYy CyObeKTaMu
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TOPOJICKUX OTHOIICHUH — BIACThIO, OU3HECOM U O0IIECTBOM, TPUYEM 3HAYUTEIBHYIO POJIb
B KOH(JIMKTE UTPAIOT MHTEPECH JKUTEJIeH Kak MpeAcTaBUTENIel TOPOJCKOr0 COOOIECTBA.

Kongnukronoru obpamaroT BHUMaHUE Ha TO, YTO TOPOJCKOH KOH(IUKT UMEET He
TOJBKO HEraTUBHbBIA KOHTEKCT. C OJTHON CTOPOHBI, BOSHUKHOBEHHUE MTPOTUBOPEUUM HEU3-
0€XHO, TO3TOMY HaJI0 [IOMHHUTB, YTO 3TO OUSPETHON M BaXKHBIH 3Tl pa3BUTHS TOPOJCKOTO
coobmiectBa. C Ipyroil CTOPOHBI, BOBHUKHOBEHHE U Pa3BUTHE KOH(MIMKTA CBHUIETENb-
CTBYET O HapyIICHNH YK€ CYIIECTBYIOMNX KOMMYHHKAIIUH MEXITy OOIIHOCTSIMHU JIFONIEH,
YTO BEJIET K CHWYKEHUIO TPYTIIOBOH CIUIOUeHHOCTH. [109TOMY OCHOBHAS 3a/1a4a peryinpo-
BaHUsI 3aKII0YAETCsI HE B TOM, YTOOBI HCKIIOUYUTHh BO3MOKHOCTH BOSHUKHOBEHUS TOPOJI-
cKkrX KOHGIHUKTOB. OHM HENW30eXXHBI, HO JJISl YCTOWYMBOTO PA3BHTHS TOpPOJIA CTOIH KE
Hen30e)KHOM SBIISAETCS cUCTeMaTHYeckas padoTa Mo UX KyIHPOBaHHIO.

PaccMoTpuM pa3nuyHble MTOAXOB! YUEHBIX K KIacCU(PHUKAIUN KOHPIUKTOB BOOOIIE
U TOPOJCKHX B YaCTHOCTH, KOTOPBIE MO3BOJSIOT JETAbHO TIPEACTABUTh NPUYHHBI
U CTPYKTYPY T€X HWJIM WHBIX KOH(IUKTOB, & COOTBETCTBEHHO M OMPEICIUTH CITIOCOOBI MX
MIPEOIOJICHHUSI.

KnaccudumupoBats KOHGIUKTB HE TaK MPOCTO, HEOOXOIUMO IIEIECHAIIPABIEHHO U
KOPPEKTHO OMpPEEeIUT, OCHOBAaHUS BBIAEICHUS BUIOB KOH(MIMKTOB. Tak, Hampumep,
A.H. CyxoB npeziaraer Ki1acCUQpHUIIPOBaTh KOHPIUKTH B 3aBUCHMOCTH OT chepbl mpo-
SIBIICHUSI (AKOHOMHUYECKHE, COLMATBHBIE U OPraHU3allMOHHbBIH KOH(IUKTHI) U 10 BO3/CH-
CTBHIO (KOHCTPYKTHBHBIC, NECTPYKTHBHbIC, THOpUIHBIMHU (aBoiicTBeHHBIE) (Sukhov,
2020).

A.C. Xox10B KknaccuuuupyeT IpuaAnIecKie KOHPIUKTH B 3aBUCUMOCTH OT XapaK-
Tepa CTOJKHOBEHHS CTOPOH, CTEIIEHH IOCSATaTeNbhCTBA Ha TMpaBa M CBOOOMBI UYEIOBEKA.
WuTepecHo, 4TO0, aHAMM3UPYS IOpUANIECKAE KOHPIUKTHI, OH BBIAEISIET (OPMBI CTOIKHO-
BEHHS KOHQIUKTYIONIMX CTOPOH, BKIIIOYAs 3asBJICHUE TTO3UIIHIA, KOHQPOHTAIUIO U arpec-
cuto. B menom nanHbie POPMBI XapaKTEepHU3YIOT CTAANH Pa3BUTHS KOH(MINKTA, HAUWHAS C
0003HaUEHHUs Pa3HBIX MHEHUS, MEPETEKAIONIer0 B CTOJIKHOBEHHE JIMIIOM K JIHITY B XOJe
pa3BUTHS KOH(IIMKTA, HAPUMED, TIPH ITOATOTOBKE, 0OCYKICHUH U MPUHSATHA HOPMATHB-
HBIX MPaBOBBIX AaKTOB, AaKTOB INPaBONPUMCHCHHsS, 3aKaHYMBas TaKUM IOBEIACHUEM
B KOH(DIUKTHOW CHUTyalWd, KOTOPOE HANpPaBIIEHO HAa HAaHECEHHE Bpela MPOTHBHOH CTO-
powe. Ilocmeauss popma MOKeT OBITH BRIpaKEHA M B COBEPITIICHHUH ITPaBOHAPYIIICHUH (TIpe-
crymienuii) (Khokhlov, 2014:125).

OnauM u3 HamboJiee YacTO BCTPEUAIONIMMCS OCHOBAaHHEM KIIACCU(PHUKAIIUN TOPOJ-
CKHX KOH(IMKTOB sBIseTCS cepa perynmupoBanus. Hampumep, O.b. BaHOB yCIIOBHO
NoJpa3ieNsieT TOPOJCKHEe KOH(IMKTHI Ha TPajOCTPOHTENbHBbIE, WH(pacTPyKTypHEIE,
9KOJIOTHYECKHe, cuMBoanyeckue. [Ipeobpa3oBaHust B apXUTEKTypHOH cpelie, IpUMEHEHHE
HOBBIX TPOCTPAHCTBEHHBIX PEIICHUII MOXKET TOBJeYh BOZHUKHOBEHHE TPalOCTPOUTENb-
HBIX KOHQIUKTOB. UHPpacTpyKTypHBIE KOHPIMKTHI TIOPOKAAIOTCS PEIICHUSMHU B cdepe
KHIJTUITHO-KOMMYHAJIBHOTO XO35HCTBa M TOILIMBHO-YHEPTeTHUECKOTO KoMIUiekca. Yacto
T€ WM WHBIE U3MEHEHHsI B TOPOJE BJICKYT 3a COOOH YXYIIIEHUE COCTOSHHS MPUPOIHBIX
00BEKTOB, KauecTBa BO3/IyXa, BOJAHBIX OOBEKTOB ¥ MOYB, COKpAIIEHUE TUTOMIAAH 3EJIEHBIX
HaCaX/ICHHI, YTO HE MOXKET HE BBI3BIBATH HEOBOJIBCTBO KuTeel. [10100HbIE KOHPIMKTHI
OTHOCST K dKosorndeckuM. Erie omHOM BayKHOU 1151 )KHTeNel chepoil )KU3HHA BEICTYHAIOT
KYJIBTOBBIC, 3HAKOBBIC OOBEKTHI, CO3IAIONINE YVIOT, obecreunBaromue kKoMpopTHOEe cyIIIe-
CTBOBaHHUE (HaIlpuMep, CKBep, MECTO BCTped, Kade U T.J.), UX CHOC WM U3MEHEeHHne Oe3
ydeTa MHEHHUSI MECTHOTO HaceleHHS MOXET IPUBECTH B Pa3BUTHS CHMBOJIMYECKUX
koH(pukTOoB (Ivanov, 2020:105-106).
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Buipl roposickux KOHQIUKTOB B 3aBUCUMOCTH OT MPEIMETa CIIOpa U 3aTparuBacMbIX
OTHOUICHUH MOKHO KJIaCCU(PHULINPOBATD CIEAYIOINM 00pa3oM:

1. Apxumexmyprno-epadocmpoumenviuvie kongauxmel. C.J1. Me3eHueB nonaraet, 4To
Ha NIEpPBOE MECTO CPENIU MPHYMH TOPOJICKIX KOH(PIMKTOB HEOOXOAMMO OCTABUTH HE CaMy
no cebe ypOaHM3aAIMIO, MOCKOJBKY TPaMOTHAs OpPraHM3alusl MPOLECCOB YyMpaBlICHHS
MO3BOJISIET HEHTpaNIN30BaTh HETaTHBHBIE A(PQEKThI, a MPOBOANMAs I'PaZOCTPOUTEIbHAS
MOJIMTUKA C €€ HE BCerja NPOIAyMaHHOM OpraHu3alyell COLMaJbHOIO IPOCTPAHCTBA
(Mezentsev, 2010).

Henb3s He OTMETHUTD CIIOXKHBIIYIOCS TEHACHIIMIO COBEPIICHCTBOBAHHS IPaJOCTPOU-
TEJIPHOTO 3aKOHOAATEJIBCTBA B LEJISX ITOBBIIICHUS] Ka4eCTBa TOPOJICKON Cpelbl, yBeInye-
HUS 00bEMOB KITUIITHOTO U COITHAIbHO-KYJIBTYPHOTO Ha3HAUYeHHs, 00jiee aKTHUBHOTO y4a-
CTHS HaceJeHUs B IPUHATHU TPaIOCTPOUTENBHBIX PELICHUH H Ap.

0O.b. UBanos u F0.U. NnpruHCKas 3aMe4aroT, 4TO NpECTaBIeHHE O CI0c00aX U METo-
Jlax, IPUMEHSAEMBIX U1 Pa3BUTHs U TpaHC(OopMaIyu KOHKPETHOTO ropoja, BEIOOpe Tpa-
EKTOpHHU MpeoOpa3oBaHus TOPOACKOH cpeabl y xuTenel ornudaercs. JIlroboe obmexuTue,
0e3yCIIOBHO, 3TO cpeaa A KOH(PIUKTOB. A yX TeMm Oojee Takoe OOMIMPHOE W Pa3HO00-
pa3Hoe coo0IIeCTBO, KaK rOpOJ, MOPOKAAET MHOTO ITOBOAOB Ul CTOJKHOBEHUS, IPOTHU-
BOJICHCTBUSL CTOPOH M KOH(MIHMKTOB. V1 COOTBETCTBEHHO OUYEHb BAXKHO €O31aTh HabOp
HWHCTPYMEHTOB, MO3BOJIIOIIMX COXPAHATH OallaHC B TOPOJCKOM IPOCTPAaHCTBE, obecre-
YUTh IPAMOTHYIO PACCTAHOBKY CHJI M CKOHCTPYHMPOBAaTh IPUEMJIEMYIO Ul BCEX aKTOPOB
NpOLEAYypY MPHUHATHS U COTJIACOBAHMSI OCHOBHBIX PEIICHUN B 00JAaCTH TPaioCTPOUTENb-
ctBa. KynpTypa ananora npu pemeHny ropoackux KoHGIukToB B Poccun eme He cdop-
MHUPOBaHa, MO3TOMY KPUTHUYECKH BA)KHO YIEIUTHh 3TOMY BONPOCY AOJDKHOE BHHUMaHHE,
YUUTBIBas] TEXHOJIOTHUECKUE BO3SMOKHOCTH YIIPABJICHUS U PAa3PEILCHUS IPagOCTPOUTEIIb-
HbIX KOH(QUKTOB (Ivanov & Ilyinskaya, 2017);

2. Oxonoeuyeckue KoHpIuKmul TPUOOPETaIOT Bce 0oJiee pacIpOCTPaHEHHBIH U OCT-
PBI XapakTep. DTOMY €CTh PsI IPUYKH: BO3PACTAIOLIAsA aKTyaJIbHOCTh 00ECIIeUeHus J0-
CTOWHOTO Ka4eCcTBa KU3HU TPaKJaH, CO3JaHNe OJaroNpUsATHBIX YCIOBHUH CYIIIECTBOBAaHUS,
YTO CJIOKHO COUYETATh C MOCTOSHHBIM COKpAIlleHHEM TEPPUTOPHIA JIECOB U MapKOB, CBEPX
YIUIOTHEHHOM JKUJIOW U MIPOMBIIIEHHOM 3aCTPOUKOM;

3. Aomunucmpamugnvie KOHDAUKMbL CBA3aHBI, TPEXKIIE BCETO, C IIOPSIKOM IIPHHSTHS
pemennii 1 60pbO0H 3a BIacTh B rOpPOAe, MOPOKAAIOLICH YacTO Hepa3pelinMble TPOTHBO-
peuusi MeXay OTAEIbHBIMU COLMAIbHBIMU IPYIIIAMH U IIOJINTHYECKUMHU O0BEANHEHUSIMH.
Kpome Toro, momoOHbIe KOHMDIUKTE BO3HUKAIOT TIPH HEMpoheCCHOHANBHONW WIH 0e30T-
BETCTBEHHOH NIESATEIBHOCTH OPraHOB KOMMYHAIILHOTO XO3SIICTBA M COIMANIBHBIX CITYKO,
KOTOpasi, B CBOIO OUepesb, CBSI3aHA C HU3KUM KadyeCTBOM MOJTOTOBKH PYKOBOIHTENIEH M
COTPYZIHHUKOB Pa3JIMYHBIX OPTaHOB BJIACTHU U YIIPABJIICHUS B TOpoOJie JTM00 ¢ 00BEKTUBHBIMU
00CTOSITEIbCTBAMH, TIOBJICKITUMH HEHAJI)KaIIee KaueCTBO 00eCIIeUeHHs JKU3HE IS TEIb-
HOCTH HaceleHHss (OTCYTCTBHE (DUHAHCOBBIX CpPEACTB, NPUPOAHO-KIMMATHYECKHE
YCIIOBHUS, NPUHSATHE MOIMYJUCTCKUX PEIICHUHA PErHOHAIBHBIMU U (enepalbHbIMU Bila-
CTSMU U T.I1.);

4. OCHOBHBIMH TPUYHHAMH IKOHOMUHECKUX KOHQAUKMOE B TOPOAE SIBISIOTCA:
0e3paboTuiia, HU3KUH YPOBEHb 3apabOTHOMN IUIATHI, TSKEJIBIC YCIOBHS TPYAa, OTCYTCTBHE
KBaJIM(ULUPOBAHHBIX KaJpOB, HEOOOCHOBAaHHAs MHUIPALMOHHAs MOJIUTUKA U 1p. I'opon-
CKHE BIACTH (OCOOCHHO KOT/Ia 3TO KACAETCs CPETHUX U MaIIbIX TOPOJIOB) HE BCET/IA CIIO-
COOHBI pelIaTh BCe 3TH MPOOJIEMBI, B CHITY LIEJIOT0 psiia 00BEKTUBHBIX IPUYHH, CBI3aHHBIX
C BOIIPOCAaMH PETMOHAIBHOIO U (heAepaIbHOTO BEACHU: IPOrPaMM U CTPATETUil pa3BUTHUS

CONSTITUTIONAL AND MUNICIPAL LAW 907



Jlapuues A.A. u op. Bectauk PYJIH. Cepust: FOprmmaeckue Haykw. 2023. T. 27. Ne 4. C. 902—918

CTpaHbI U PETHOHOB, peali3aliHy TOJIMTHUKH FOCYJAPCTBA B TAKHX COIMAIBHBIX 00IacTsX,
Kak oOpa3oBaHue, eMorpadus, MUTPalUs U Jp.;

5. CoyuanvHo-ncuxono2uveckue KOHGIUKMbI 9acTO HOCIT JIATEHTHBIA XapakTep,
BBIP@)XAsICh B BUAE HEAOBOJBCTBA XXUTEJIEH IO JIr000My «IIoaxonsmeMy» nosony. Ilpu
3TOM HE CleAyeT 3a0bIBaTh, YTO MEPBONPUUYMHON TAKOTO OTHOLICHHUS BBICTYMAET MepMma-
HEHTHOE UTHOPUPOBAaHUE MHEHHS M MHTEPECOB MECTHBIX JKUTENCH NPH MPUHATHU pelle-
HUH, HETIOCPEICTBEHHO BIMAIOLINX HA UX JKU3Hb U JesTenbHOCTh. O00CTpsitomuM (akro-
pOM SBIISIETCS CIIOKHBIA KOMIUIEKC apXUTEKTYPHO-TUIAHUPOBOYHBIX, KYJIBTYpPOJIOTHYE-
CKUX, COIMaJIbHO-JOCYT'OBBIX, MOJUTUKO-NIPABOBBIX, HHXCHEPHO-WHPPACTPYKTYPHBIX,
[IPaBOOXPAHUTEINIBHBIX U APYTHX MOAOOHBIX «HEKOM(OPTHBIX» yCIOBUIl )KU3HHU B TOPOJE,
TpeOyIOmUX IITyOOKOTr0 NCCIIEOBAHUS IPUYNHHO-CIIEICTBEHHBIX CBA3EH BOSHUKHOBEHUS
1 Hay4YHO 00OCHOBAaHHBIX METOJIOB UX Pa3pEIICHHS.

Heo0xoauMo OTMETHTh HEKYIO YCIOBHOCTH NMOJOOHON KiaccH(UKALMM, TaK Kak
TOPOACKOM KOHQUIMKT 4YacTO MOXET HMETh KOMIUIEKCHBIH Xapakrep, OO0beIuHAA
HECKOJIBKO NMPUYUH CBOETO BO3HHUKHOBEHHS M Pa3BHUTHUS, YTO B CBOIO ouepelb Tpedyer
OT TOPOACKOH BIAacTH HEe OaHATBHBIX MPOCTHIX PEIICHUH, a TPAMOTHOTO Hay4YHO-000CHO-
BaHHOT'O ITOAX0/A K €0 Pa3perieHHIo.

Jloka/IbHBIE CO00IIECTBA B TOPOAAX
KaK (aKkTop pa3pelieHusi FTOPOACKUX KOH(JIHKTOB

K omHOMY W3 CpeicTB pa3pellieHus U MPEAOTBPAIICHUS TOPOJICKHX KOH(IMKTOB
MOKHO OTHECTH JIOKQJILHBIE COOOIECTBA KaK BO3MOXHBIN MHCTUTYIIHOHAIBHBINA 3JI€MEHT
CUCTEMBI yIIPaBJICHHS TOPOIaMH, B paMKax KOTOPOTO TIOTEHITNATFHBIE IIPOOIEMEBI, CBA3aH-
HbIE C PYHKIIMOHUPOBAHUEM TOPOACKOM CpeJibl, MOTYT pa3peraThbesi pakIaHaMK Ha MECT-
HOM YPOBHE, KyIUpYsl WX pa3pacTaHue B Ooliee Cepbe3HOe MO MacmTabaMm colHaIbHOe
HEZI0BOJIBCTBO.

CneayeT OTMECTUTH, YTO COBOKYIHOCTH JKUTeen roponaa, € HO3I/I]_[I/II71 TCOPpUU MECT-
HOTO CaMOYIPAaBJICHHUS, SBISICTCS Kak 0OBEKTOM, TaK U CyObEKTOM ynpasicHus. JlaHHas
COBOKYITHOCTB B 3TOM Ka4eCTBE IMPEICTABISAET COO0M TePPUTOPUATBHBIN Iy OIMIHBINA KO-
JIEKTHB, 00JIaArONIHI MpaBaMu Ha camoyTipaBieHue. K coxaleHnio, pOCCHICKOe 3aKOHO-
JATEILCTBO HE COJCPIKUT ONPEACICHUS TSPPUTOPUATBHOTO MyOIMYHOTO KOJUIEKTUBA, U
ITIOMHMO YIIOMHUHAHUS KOJUIEKTUBHBIX OOITHOCTEH MECTHBIX XKHUTEJEH B KaueCTBE HOCUTEIS
TIpaB Ha MECTHOE CaMOYTIpaBIIeHHE B HEKOTOPBIX penreHusx Koncruryrmonnoro Cyna PD,
B TEKYIIEM IIPAaBOBOM PETYJIHUPOBAHNY U HAyKEe MYHHUIIUIIAILHOIO IIpaBa Y€TKOE IIOHUMA-
HUE TPHUPOJIbI, CTPYKTYPhl U (DYHKIMH TakuUX KOJUIEKTHBOB OTCcyTcTByeT (Larichev &
Vinogradov, 2021).

MecTHOE CO00IIEeCTBO, KaK U 000 MHOM YEeTTOBEUECKUI KOJUICKTHB, XapaKTepu3y-
€TCSI IPSMBIMH CBSI35IMU, 00BETUHSIIOIIMMHU OT/IEIBHBIX €r0 YWICHOB, IIO3TOMY 0€30CHOBA-
TEJNBHO CYUTATH, YTO TPAHUIIBI (PYHKIIMOHHUPOBAHHS TEPPUTOPUATHHOTO KOJIEKTHBA OTpe-
IENAI0TC  aIMUHICTPATHBHO-TEPPUTOPHAITEHBIM JIEICHHEM, OIPENESIEeMBIM CBEPXY.
dopmupoBaHre COOOMIECTBA JCTCPMHUHHPOBAHO PA3IUYHBIMU (AKTOPaMH, BKIIFOYAs
SKOHOMHUYECKHE, TEPPUTOPHATIHLHBIE  HH(PACTPYKTYPHEIE, OTHAKO, KaK NOKa3bIBaeT aHa-
mutuka (Lazarev, 2004; Bezvikonnaya, 2018), o01ecTBeHHBIE CBS3H MOTYT UMETh COTIPSI-
KEHUE C TAKUMH (PaKTOPaMH, HO YETKO ¢ HUIMU HE KOppeIrpoBaThk. B paMkax Tepputopu-
anpHOro myOnumuHoro koyuiektuBa (TIIK) oOmmIeCTBEHHBIE CBS3M  ONMPEACISIOTCS
MHTEPECOM JKUTENIeH K YYaCTHIO B YIIPABIICHUH COOTBETCTBYIOIIECH TEPPUTOPHEH, OJTHAKO

908 KOHCTUTYLIMOHHOE 1 MYHULIUITAJIBHOE ITPABO



Larichev A.A. et al. RUDN Journal of Law. 2023. 27 (4), 902—918

pacuperHre MacimTaboB yIpaBJIeHHUs, OCOOCHHO B CHUTYal[MH KpPYITHOTO ropojaa Iubo
MeTanojinca NPUBOAUT K UX OCIa0IeHHI0. 31eCh MOKHO BCIIOMHUTB BEPHOE PACCYKICHHE
npodeccopa H.C. TumocdeeBa: «coBMECTHOE NPOKMUBAHUE B FOPOAAX MAacCChl JIIOJCH B
OTPOMHBIX JIoMax (QopMalIbHO JeJaeT UX COCElISIMH, a TO IaYKe ITOTO HE JICJIAeT, U OHHU He
3HAIOT JPYT OPYyTa; HU B KAKOE «COOOIIECTBOY» JIIOM HE MPEeBpaIlaroTCs, CaMOOpTraHu3a-
LUel CBOEH XM3HM HE 3aHMMAIOTCA, 110 YKOPEHUBIIEHCS TPAAULIUN UCXOS U3 TOTO, YTO
UMM PYKOBOJST CBEPXY, CO CTOPOHBI — paHee AOMOYIPABICHHUS, TENEPh YIPABIAIOLINE
kommnaauny» (Timofeev, 2018).

Hcxons u3 3TOro Ha NpOTSHKEHUH TOBOJIBHO MPOJOKUTEIBHOTO BpEMEHN JOMUHH-
POBajl KOHLENTYalIbHBIA MOJXOl, COTIACHO KOTOPOMY KpPYIHBIE FOPOJa U arjioMepaluu
JOJDKHBI YIIPABIATHCS HE HA TPUHITUIIAX CAMOYTIPABIEHHUS, HO C TIOMOIIBI0 KOMAaHHO-a/I-
muHHcTpaTHBHBIX QopM. I1. Katu u T. Kynep, ananuzupys nmurepatypy 1o TOpOJCKOMY
ynpasieHH0 XX B., BBIICISIOT B HEH WAEU O NPUOPHUTETE PAa3BUTHUSI OIOPOKPATHUECKUX
(hopM, KOTOpBIE MPEISTCTBOBAIM ObI 3aXBaTy BJIACTH B TOPOJE CO CTOPOHBI COLIMATIBbHBIX
Ipynn ¢ y3KUMH HHTepecaMu. lleHTpanu3oBaHHasi OropokpaTus, Hao0OpoT, Oblia
Mpr3BaHa 00ECIIEYUTh CIIPABEIUBBIN MOAXO0 K PACHPEACICHUIO PECYPCOB M TPAMOTHOE
pemenue BorpocoB MectHoro 3HadeHus (Kathi & Cooper, 2005:560). DTa umes u cooT-
BETCTBYIOIIUI MOAXOJ K YIpPaBJICHHUIO IONYy4YMJI HaWUMEHOBAaHUE administrative state
(Waldo, 1948).

B nocnennue necsatmnetuss XX B., OJJHAKO, MPUXOAUT OCO3HAHUE TOTO, YTO MECTHBIE
coo01iecTBa, KOTOpble QYHKIIMOHUPYIOT BHYTPH TOPOJICKUX arjoMepalui, sIBISOTCS X0-
POLIMMH COIO3HUKAaMH OOIIErOpoICKON OI0POKPATHH, U TOPOACKHE BIACTH HE TOJDKHBI JTU-
CTaHIMPOBATHCS OT MECTHBIX IPYII HHTEPECOB, HO HA00OPOT MPHUBIIEKATh UX K PELICHUIO
MecTHBIX BorpocoB (Chihladze & Friesen, 2022)

B ctpanax Bputanckoro coapyxectBa, a Taxoke CLLIA Takue CTpPYKTYpHI OITyYHIN
Ha3BaHue neighborhood councils — cocenckue coBeTbl. CaM0 Ha3BaHUE TOBOPUT O MaOM
MaciTalde ux JesITeIbHOCTU U CUIIe MEKIMYHOCTHBIX CBS3€H, ONpeesIeMbIX OTHOIICHH-
SIMH TOOPOCOCE/ICTBA.

Cxoxue nmporeccsl HabJII0AAIOTCS U B PAAE TOCYIApCTB KOHTHUHEHTaIBHOH EBpOIIBL.
3akoHozaTeabcTBOM 3eMiu CeBepHblit Peitn-Bectdanus' npeaycMoTpeHo co3nanue BHyT-
PHUTOPOACKHX PailoHOB BHYTPH rOpOJICKUX OKpyToB. Co3maBaeMble BHYTPUTOPOJICKHE CO-
BETHI TIPUBJIEKAIOTCS K 00CYKICHUIO BaKHEUIIMX BOMPOCOB rOpoAcKoil xu3HH. COBETHI
MHUKPOPAaHOHOB MOTYT OCYILECTBIISITh Pa3INYHbIC BUIbl AKTUBHOCTEH, BKIIOUAsi PACCMOT-
peHue oOpaleHni rpaxal, o0ecrieyeHne HHTErpaluy U alalTaliil HHOCTPAHLIEB, pellie-
HUE NMPOOJIEM MOKUIIBIX, MATOMOOMIBHBIX TPAXKIAH U MOJIOJEKH.

OTH IpaBoOBBIE MEPHI, 0€3yCIOBHO, HANPABJICHBI HA CO3/1aHNE MEXAaHU3MOB, YIIydllIa-
IOLIMX JKU3HENEATENIBHOCTh T'OPOACKUX coodmiecTB B 1enoM. OTaenbHble JIOKaJIbHbIE
caMmoyIpaBieHYeckre (OPMBI HE CTaBsIT o] yaap GYHKIMOHUPOBAHUE OOIIETOPOJICKOTO
TEPPUTOPHATILHOTO IMyOJIUYHOTO KOJJICKTHBA, HO HA000POT, YKPEIUISIOT ero. Jlenenrpanu-
3alus ¥ JIOKaIM3anusl B LeMsiX 3()(EeKTHBHOTO PELICHHUs] BOIIPOCOB MECTHOT'O 3HAYCHHMS
HE00XOIMMa B CUIIy CYLITHOCTHOU IIPUPOABI C8EPXKOIEKMUBA TOPOAA, B KOTOPOM, KaK yxKe
OBUIO OTMEUYEHO, C PAcUIMPEHHEM MacIITa0OB TEPPUTOPUH U HACENCHHS OCIA0ISIOTCA,
HCTOHYAIOTCA «CKJICHBAIOLINE) €ro 00IIECTBEHHBIE CBSI3H, aJal0T OKA3aTeNIN PENpe3eH-
TallM{ MHTEPECOB HACEIEHUs B O0IIErOPOACKUX OPraHax BJIACTH.

I Gemeindeordnung fiir das Land Nordrhein-Westfalen vom 14 Juli 1994. Available at:
https://recht.nrw.de/lmi/owa/br_text anzeigen?v_id=2320021205103438063 [Accessed 2nd October 2022].
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DopMupoBaHKE KU3HECTIOCOOHOTO CBEPXKOJIIEKTHBA BO3MOKHO TOJIBKO B YCIOBUSIX,
KOTJ]a HaceJIeHHE MTPUBJICKAETCS K PELICHHUIO JIOKAIBHBIX BOIPOCOB, TAKUM 00Pa30M YCTOM-
YUBBIA TEPPUTOPHAIBHBIN ITyOIHMYHBINA KOJUIEKTUB MOXKET SBISATHCS (hefepalreid T0Kalb-
HBIX coo0OmiecTB. Takue cooOmecTBa MOTYT JINOO CAMOCTOSATEILHO PEIIaTh BOIPOCH MECT-
HOTO 3Ha4eHUs (ColranbHas IOMOLIb, BOJIOHTEPCTBO, JIOKAJIbHOE OJ1aroyCTpOHCTBO), TH00
y4acTBOBATh B HX PEIICHUH MTOCPEICTBOM, HAIPUMED, OCYIIIECTBICHHS KOHTPOJIS 32 BBIBO-
30M Mycopa, POBEIEHUEM PEMOHTHBIX padOT H T.J.

Cuemmduka ropoackoro TIIK 3akmogaeTcst Takke B TOM, YTO B OTCYTCTBHE CHITBHBIX
CIJTAYMBAIOIIMX MEXaHM3MOB MO3UTHBHOH MOBECTKH OOBEAMHEHHE YKHUTEJIEH 3a4acTyio
TIPOMCXOINUT Ha OCHOBE TIOBECTKU HETaTHUBHOW. B 3apyOeKHOW MpaKTHKE MTHPOKON M3BE-
CTEH M U3y4YeH OJINH U3 TaKUX IPUMEPOB — IpoTecThl xkutenel r. Il tyrrapra B ['epmannn
MPOTHB TMEPECTPOUKH LEHTPATIBHOM >KEeNIe3HOJOPOXKHOM cTanuuu. [IpoTect oObeauHMI
00JIBIIIOE KOIMYECTBO JKUATENEH TOpo/ia HE3aBUCUMO OT UX BO3PAcTa M MPHHAICHKHOCTH K
COLIMANBHBIM TpyHmaM (C ITOJIMTOJIOTHYECKON TOYKM 3peHus Takas (opma mporecta
xopoluo onucana B «reopun pamok» JI. Cooy (Benford & Snow, 2000). [TonoGHbIe pe3o-
HaHCHBIE CJIy4an 0OIIeropoJICKOTO MpoTecTa U3BeCTHHI U B Poccuu, HanpuMep npoTecT B
r. Exarepuntypre B 2019 r. (MaccoBble akiiuu IpoTeCTa IPOIUTH B ckBepe Ha OKTIOpb-
ckoit wiomaau ExarepunOypra B mapte — utone 2019 1., 2023 1.). I'opoackoit KoHGIHKT
He BCera MpruodpeTaeT 00IEeropoACKON PE30HAHC, BMECTE C TeM KOH(IUKTHI TAKOTO POAa
MOTYT UMETH IOCTATOYHO 3aTSHKHOM XapaKTep U BBIXOUTH 32 MIPEJIEIIbl paiioHa JIoKaln3a-
nuu. Tak, HanpuMep, OJMH U3 CaMbIX TPOMKHX TOPOJICKUX KOH(IUKTOB B CBS3U ¢ OJaro-
YCTPOWCTBOM TEPPUTOPHUU B I. MOCKBE CBSI3aH C PEIIEHHUEM O CTPOMTEIBCTBE Xpama B
napke Topdsaka (Argenbright, 2016). B 2014 r. 66u10 IPUHSATO pelIeHnE O PE0CTaBIIe-
HHAU B O0e3B03Me3IHOE cpouHoe Tonb3oBanne @ XY PIIL] 3eMensHOTO yUacTKa, sSBIISTOIIIEC-
rocsl 4acThlo TEeppUTOpUH 00BekTa mpHupogHoro komruiekca Ne 65 CBAO «Ilapk nHa
UzympyaHoii ymume» (HeoduuuansHoe Hassauue — napk «Topdsanka»)®. B mone 2015 T.
pabourie OrOpOIMIIM YacTh IapKa, T/le HaYaIMCh KalHUTaJbHBIE CTPOUTEIbHBIE PAaOOTHI.
MecTHBIE XUTETH AKTUBHO OTPEarupoBajM Ha MPOUCXOASIIEe: OBLIM HalpaBiIeHBI
XKaJoObl U oOpallleH!s] B pa3jiMyHbIC OpraHbl BJIACTH, MPOBOAMINCH MUTHHTH, BCTPEYH,
akuu. ®akTHYECKH MECTHOE COOOIIECTBO Pa3ACIUIIOCh Ha JIBA JIarepsi: OJTHU CUUTANH, YTO
XpaM HUKOMY HE IOMEIaeT, APyriue HacTauBaJIM HAa TOM, YTO HapK MpeaHa3HauYeH s
MPOTYJIOK U OTIBIXA, a He ISl KalluTAJILHOTO cTpouTebeTBa. [IporecTyromme 3a010kupo-
BaJIM MIPOE3]] CTPOUTEIHHON TEXHHUKH, pa3OnIi MalaTOYHBIN Jarepb U CIEIUIN 32 BCEMU
nercTBUAMH cTpouTenei. He obommtochk n 6€3 HemoCpeACTBEHHBIX CTOIKHOBEHUH, IPOBO-
Kalluil ¥ CTHIYEK, 332 KOTOPHIMH TOCJIEIOBAIN 3aJepXKaHUs M TPUBJICYECHHE BHHOBHBIX
K OTBETCTBEHHOCTH.

[IpotuBHUKYK cTponTenbcTBa B HMtosie 2015 1. oOpaTmiiich B ¢y ¢ HCKOM 00 OTMEHE
pe3yabTaToOB MyONMMUHEIX ciaymanuid oT 16.01.2012 r. mo paccMOTpPEHHUIO MPOCKTA TTAHH-
POBKH y4acTKa 0]l CTPOMTEILCTBO XpaMa Kak MPOBEJCHHBIX ¢ HapyIIeHHeM TpeOoBaHuit
3aKOHOJATENbCTBA’ . [IpeIMeTOM 00CYXKIEHNS Ha MyOIHUHBIX CITyIIAHHUAX, IPOBEIEHHBIX
npedektypoir u ympaBoit B 2012 r., ObUTa IUTOMIAas XPaMOBBIH 3aCTPOWKH B pa3Mmepe

2 [ocranosnenue Ipasutensctea Mocksbt Ne 280-T1IT ot 30.04.2013 «OG6 yTBEPXIEHUH IPOEKTA [JTAHKPOBKH
Y4acTH TEPPUTOPHH 00BEKTa IPUPOJHOTo KoMIuiekca Ne 65 CeBepo-BocTouyHOro aqMMHUCTPaTUBHOTO OKpYyTa
ropoaa Mockssl «Ilapk Ha U3ympynHO# yi1. o agpecy: OcTamKoBCKUi Mpoe3, BIL. 4».

3 Onpenenenue babymkuHCKOro pailoHHOro cyaa r. Mockssl oT 31.07.2015 Ne 2-5025/15. Pesxum mocTyna:
https://mos-gorsud.ru/rs/babushkinskij/services/cases/civil/details/a5692c4e-e890-4bbc-be5f-65928864c35¢
(mara obpamenus: 01.02.2023).
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0,7 ra. Opmnako moctanoBienueM lIpaButensctBa MockBel ot 30.04.2013 pasmep
IUIOIA/Y CTPOUTENbCTBA ObLT M3MeHeH u cocTaBmi 0,2 ra. COOTBETCTBEHHO, UCTIHI MOJIa-
raljii, 4To Apyras IIOM@aab CTPOUTEIHCTBA (IIyCTh JIaXKe U MEHBIIIas ) MPECTaBIIIET COO0H
CYILIECTBEHHOE W3MEHEHHUE yCIOBHI CTPOUTENHCTBA, a TIOTOMY 3TO HOBBIM MPOEKT, KOTO-
PBIi TOJDKEH 00CYKIaThCsl Ha APYTHX CIyLIaHUSIX.

Hecwmortpst Ha mpenprHUMaeMble YCUITUS, KOHQIMKT CTAHOBUIICS BCE O0JIEE OCTPBIM.
ITosTOMY OpraHBI BIACTH MTOIOOPATH I XpaMa HOBBIN yJaCcTOK BO3JIe CTaHITNH JIocuHO-
ocTpoBckast, u yxke B 2016 1. TaM OB HOCTPOEH AEPEBSHHBIN XpaM-4aCOBH4, a [TOCIIE HaJa-
JI0Ch BO3BEJICHHE KUPITUIHOTO 3/1aHusI Xpama. bosee Toro, s OJTHOTO CrilaKUBaHHUS KOH-
(mukra B 2017 1. OBUTO TIPEIIOKEHO OJIATOYCTPOUTH IMAPK: MOYUCTUTH NPV, MOCATUTH
JIEpEeBbsT U caenaTh ABa apT-0o0bekra — «IIOKJIOHHEIN KpecT», CHMBOIHM3UPYIOIIAN
poxoxaeHue yepe3 JIOCMHKY cTaporo naJloMHHYECKOro Mapuipyra B JIaBpy, U CKyJbII-
Typy JOcsl, Kak cUMBOJI JIOCHHOOCTpOBCKOTO paiioHa. OJHaKO MECTHOE COOOIIECTBO,
CTOJIKHYBIIIEECS] Ha CBOEM JIMYHOM OIIBITE C JIAJIEKO He BCET/a Mpo3padyHoi MpoIeaypoit
MPUHATHS PEeILICHUH, HACTAaNBaJI0 HA UCKIIIOYCHUH U3 MPOEKTa 0IaroycTpoiicTBa IepBoro
apt-o0bekTa. [IpoBeneHne npedekTypoil BCTped ¢ MECTHBIMHU KUTEISIMU Ha 3TOH CTaJluu
y>Ke He JaJi0 OKHIaeMOTro pe3yibTara, KOHCEHCYC He ObIT JOCTUTHYT. biaroyctpoiicTBo
TEePpUTOPHH Tapka, mpoBeraeHHoe B 2019 T., He 3aTPOHYIO YyUACTOK, MPEIOCTaBICHHBIN
OXYVY PII. U, nakoren, B 2022 1. UCTOpHs MOAOILIA K CBOEMY 3aBEPILCHUIO: 3a00p U
KpecT OBLITH IEMOHTHPOBAHBL.

Pazpacranue 3Toro KoHMIMKTa 0 00IIEMOCKOBCKOT'O YPOBHSI, BKIIFOUEHHE B HET'O BCE
0O0JIBLIEr0 KOJIMYECTBA YYACTHUKOB €I pa3 HAIIOMUHAET O TOM, YTO MO CYTH JOKAIbHBIN
KOH(JIMKT, CBSI3aHHBIN C UCTIOJIH30BAHUEM 3€MEIIb OOIIETr0 MOIh30BAHUS 10| pa3MelIeHUe
KalATaNbHBIX 00BEKTOB 0€3 PeIBapUTEIHHOTO N3YUCHHS COLMANBHBIX OXKHUIaHUH MOXKET
BBI3BaTh IIPOTECTHI HaceIeHus Oobliero Macmrada. Eciu Ob B TOT MOMEHT B paccMaTpH-
BaeMOU TEpPUTOPUATBHOM 30He (GYHKIIHOHUPOBAIIO MHCTUTYIIHOHAIIM3UPOBAHHOE JIOKAJIb-
HOE COOOIIECTBO MECTHBIX XKHUTEJeH, KOTOpPOe y4acTBOBAJIO Obl B COTIIACOBAaHUH MPOEKTa
CTPOUTENBCTBA, TO, BO3MOXKHO, KOH(IIUKTA YAanock Obl M30exkars. CaM MPOEKT CTPOH-
TEJILCTBA TAK)KE MOT OBITh peaji30BaH, NOCKOJIbKY BOBJICUEHHE aKTHBHOTO HACEICHUS B
pelIeHne CBSI3aHHBIX BOIPOCOB JAJI0 OBI OIIYIIIEHHE COMPUYACTHOCTH TPAXKIAH K peannsa-
IIUH TTPOEKTA.

PaccmaTpuBas ropoickue KOH(IUKTBI, CTOUT TaK)Ke BCIOMHHUTB 00 0XpaHe 00BbEKTOB
KyJbTYPHOTO HacJeIusl. BBIMOHSS BAXKHYIO POJIb B )KH3HHU OOIIECTBA, OOBEKTHI KYJIBTYP-
HOTO HAacJenus BBICTYNAOT HE TOJBKO MECTaMH <«OKHBOTO MPOILIOTO», HO M CO3MAI0T
OIOpYy Ha HEYTO He3bI0JeMoe, CYIIECTBYIOIIee BHE BPEMEHHM B OBICTPO MEHSIOIIMXCS
peanusix moBcenHeBHOCcTH (Page & Mason (eds.), 2004:75). Hannune smMoumoHambHOU
CBSI3M U PEaJbHON 3aBUCUMOCTH OT UCTOPHUYECKUX MECT i OOBEKTOB TAK)KE MPEAIOoIaracT
AKTUBHOE BKJIIOYECHHE JKUTENIEH B MPOIECCHI MO MX CHOCY, PEKOHCTPYKIMH WM OJyiaro-
ycrpoiictBy (Lowenthal, 1998:234).

Tax, HanpuMep, TTOKa3aTeIbHBIM SIBIIETCS KOHMIUKT BOKPYT OXPaHHOM 30HBI My3es-
ycaapObl «ApXaHTEIECKOe», pacoyiokeHHoro B KpacHoropckoM paiione MOCKOBCKOU
obnactu. JTOT ABOpPLOBO-AapKoBbId ancamOnbp koHna XVIII B. Bxmouyen B Ilepeuens
00BEKTOB MCTOPUYECKOTO U KYJBTYPHOTO Hacienus (eaepanbHOro (00IIEepOCCHIICKOTO)
3HAYEHMS .

4 AHCaMOIIb ycaabObl « APXaHIeIbCKOE» ObLI IPMHAT MO FOCY JAPCTBEHHYIO OXPaHy Kak 00BEKT KyJILTYPHOIO
Hacnenusi ¢enepanrbHOro 3HaueHws; mocranoBieHne Cosera MHHHUCTPOB PCOCP ot 30.08.1960 Ne 1327
«O [nanpHedIIeM yIy4yIICHHU Jeda OXpaHbl NaMATHUKOB KyabTypsl B PCOCP». Pexum poctyna:
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B 2001 r., xorga O yTBEPKI€HBI TPAHUIIBI TEPPUTOPHH M 30H OXPaHBI yCcaabObl
«ApXaHTeNbeKoe», UX 000CHOBAHHOCTb M COOTBETCTBHE JEHCTBYIONIEMY 3aKOHOATEb-
CTBY HEOJHOKPATHO ObLIM MOATBEPKIEHBI apOMTPAKHBIMU CyaMu’. [paHuIbl 0XpaHHOM
30HBI OBIJIM YCTAHOBJIEHBI B COOTBETCTBUU C TPEOOBAaHUAMH 3aKOHOJIATEIbCTBA: IIPOBECH
KaJlaCTPOBBIN y4eT, CBEJCHUS BHECEHBI B ENMHBIN TOCY 1apCTBEHHBIN PEECTP HEABUKUMO-
CTH, a TAKXE OTOOPaKEHBI B IOKYMEHTAX TEPPUTOPHUATBHOTO IJIAHUPOBAHUS U TPaZOCTPO-
HTEJNBHOTO 30HUPOBAHUS.

Tem He menee, ¢ Hagama 2000-X IT. OCYIIECTBISUINCH HEOJHOKPATHBIE MOMBITKU
YMEHBIICHHS IO N YTBEPKICHHBIX 30H OXpaHbl YCaJbObl «ApPXaHIeJIbCKOe» B LEIsIX
3aCTPOMKM OXpaHSEMbIX TEppUTOpuil. 3a mpolleqiiee BpeMsl COCTOSAIOCH IOPSAKA
30 cyneOHBIX MPOIIECCOB B 3aIIUTy My3es-ycanbObl. Ha Bce TIPOEKTH COKpAIICHHS 30H
OXpaHbI, MOSIBJIAIONIMECS ¢ MEPUOAUYHOCTBIO MOYTH Pa3 B JIBa T0/a, Cpazy pearuponasa
OOIIECTBEHHOCTh: NPOBOAWINCH Pa3HOOOpa3Hble AaKLUWH, HANPABIUIMCH OOpaleHus
B OpraHbl BIACTH, TOTOBHIIMCH 3KCIIEPTHBIE 3aKIIIOYEHHS, TO1aBATNCh HCKH B CYIBI, B Pe-
3yJbTaTe YEro IO LEJIOMY PSAAY CHOPHBIX YYacTKOB MMEIOTCSI BCTYIMBIINE B 3aKOHHYIO
CWJIy pEIIeHUs CyJ0B, MPU3HABIINX HE3aKOHHBIMU IPOEKTHI CTPOUTENHCTBA HA HUX MU
OIIPEENUBIINX OOBEKTHl CAMOBOJIBHBIMH [IOCTPOMKAMU (B TOM YHCJIE B OTHOLIEHUH POILU
nen3axHoro napka 3a tearpom l'onzaru, Jloxuna octpoBa nu Unbunckoit noitmel, Kocel-
ruHckoro napka u [lapka [1oGeb! B 1oc. ApxaHrenbCKOe U MHOTUX JIPYTHX TEPPUTOPHIL).

B nanHoM cnyyae moka3aTelbHO OObEIMHEHHE MECTHBIX KHUTENEH ¢ aJAMUHHCTpa-
el My3esi-ycaabObl U SKCIIEPTHBIM COOOIIECTBOM, YTO TIO3BOJIWIIO JOCTHYb BIIEYATIISIO-
LIMX Pe3yJIbTAaTOB: OblJIa OCTAHOBJICHA 3aCTPOIiKa 30H OXpaHBbI, a OOJIbIIAs YaCTh OXpaHse-
MBIX 3eMeNb 0popMIIeHa B [TOJIB30BAHUE MY3€sl.

OuepenHoit MPOEKT Hadal peann30BeIBaThCs B 2017 T.: Bce 0XpaHHBIEC 30HBI « ApXaH-
reJIbCKOT0» MPEAIarajgoch MePeBeCTH B CTATYC «IOCTOMPUMEYATEIHHOI0 MECTa, YTO 103~
BOJISUIO HA4aTh AKTUBHYIO 3aCTPOMKY TEPPUTOPUH, OAHAKO MO AaBJICHUEM OOIIeCTBEHHO-
CTH TIPOEKT He ObLT ocymecTBieH. Ho yxke B 2019 1. 1o 3aka3zy ['ocygapcTBeHHOTO My3esi-
ycanp0sl «Apxanrensckoe» HUulIM 'ennnana r. MockBel ObuT pa3paboTaH HOBBIN MPO-
KT 30H OXpaHbl'. JlaHHBIH NPOEKT ObLI cornacoBaH MUHHCTEPCTBOM KyIbTyphl Poccun B
nexaope 2019 r., u moutu cpa3y llpaButenbcTBoM MOCKOBCKOM 00JIACTH TaHHBINA MPOEKT
ObUI yTBEp)KICH. MECTHBIE JKUTEIH M HKCIIEPTHOE COOOIIECTBO Cpa3y OTPEearupoBalId Ha
npoucxoasuee. [IpoBens aHann3 NpUHUMAaeMbIX PEIIEHUH, OHM BBIBIWIIM HapyIIEHUS:
MIPOEKT HE NPOXOJMI HUKAKUX 00CYKIEHNH Ha SKCHEPTHBIX MJIoMmaaKax MUHKYIbTYpHI, a
TIPH TIPOBEACHHUH TTPOIICYPhI OOIIECTBEHHOTO O0CYKICHUS Ha OPHUITHAITBHOM caiite [ 1aB-
HOTO YIIPaBJIEHUS KyJbTYpPHOTO Hacieaust MOCKOBCKOIl 00iacTu MmpoeKTa MOMpOoCTy He

https://docs.cntd.ru/document/9012089 (mara obpamenus: 01.02.2023) u Yka3 Ilpesuzmenta Poccuiickoit
Oenepannu ot 20.02.1995 Ne 176 «OO6 yTBepKICHUHU MEpedHs OOBEKTOB MCTOPHYECKOTO U KYJIBTYPHOTO
Hacnenusi GpenepanbHOro (00IIepoccHiickoro) 3HaueHns. Peskum noctyna: https://base.garant.ru/10104140/
(mara obpamenus: 01.02.2023).

5 TMocranosnenue IIpaBurenscrBa Mockosckoit obmactu or 30.05.2001 Ne 156/18 (c u3sMeHeHusMH OT
20.05.2013 Ne 331/19). Pexum moctyma: https://docs.cntd.ru/document/456081771 (nara oOparieHus:
01.02.2023).

¢ TloctanoBseHue JlecsATOro apOMTPa)KHOrO AaNeUIAIMOHHOrO cyaa oT 16.05.2005 Ne 10AI1-957/05-TK;
nocranosnenue [Ipesunuyma Beiciiero Apoutpakuoro Cyna PO ot 24.09.2013 Ne 17867/12; nocraHoBneHHe
Hecsroro apoutpakHoro anesmuonHoro cyaa ot 30.10.2014 Ne A41-44108/2010.

7 O mpoekTe OXpaHHBIX 30H My3es-ycambObl «ApxaHrenbckoe» // Muctutyt enrmana Mockser. 2020.
Pexum nmocryma: https://genplanmos.ru/publication/2020_06 15 o-proekte-ohrannyh-zon-muzeya-usadby-
arhangelskoe/ (nara oopamenus: 01.02.2023).
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okazainock. Bee Bpemst 00cy kIeHus Ha caiiTe MOKHO OBLIIO 03HAKOMHUTCS TOJIBKO C TIPOCK-
TOM 30H OXpaHbl bpaTCkOll MOIWIbI COBETCKUX BOMHOB B BoJIOKOJIaMCKOM paiiOHE.
MecTHBIMH KUTEISIMU OBUTH MTOJTOTOBJICHB! M HAIPABJICHBl MOTUBHPOBAHHBIE BO3paXe-
HUE Ha JAHHBIN NMPOEKT, MPOBEAEHBI aKIWK (TMKETH) B ApXaHTeIbCKOM, VIbHHCKOM,
JOpYTHUX MOCENEHUsX, y 30aHns] MUHKYJIBTYPHI ¢ TpeOOBaHHEM OTKIOHUTH AaHHBII POEKT;
o0CyXJIeHHEe MPOeKTa OBIJIO OPraHW30BaHO HA Pa3HBIX IUIOLIAJKAX; HANPABICHBl COTHU
IIUCEM B pa3Hble MHCTAHLUH C TPEOOBAHUSIMHU CIIACTH APXaHICJIBCKOE.

brnaromapsi crymoueHHON MO3WIIMHM MECTHBIX JKUTENeH M JKCIEPTHOTO COOOIIecTBa
mpoekT B aekabpe 2019 r. He Obu1 yTBepkaeH, a 300 rekrapam 3emenb ObUT BO3BpaIleH
CTaTyc OXpaHsieMbIX: TeppuTopusi UnbUHCKON MOWMBI CHOBA BOIIJIA B 30HY OXPaHSEMOIo
npupoaHoro nanamadra, 3emiun napka [lodeapl B mocenke ApXaHrelbCKOE OTHECEHBI K
30HE OXpaHseMoro JaHamadra, B 30HY peryJupoBaHUs 3acTPOMKM Oblla BO3BpalleHa
nepeBHst 3axapkoBo. OHAKO B OCTAIBHOM IPOEKT HE MPETepIIeIl 0KUAAEMbIX H3MEHEHUH.
IIpencraButensiM 0OIIECTBEHHOCTH 3TOTO II0KA3aJ0Ch HEIOCTATOYHBIM, U OHM OOpaTH-
JIMCh B CY/1 C UCKOM 00 ocriapyBaHuu noctaHoienus [IpasurensctBa MO, n3MEHHBLIETO
IpaHMLIBI OXPAaHHOH 30HBI YCaAbObI.

Crnenmyer OTMETHUTB, YTO 1T0J00HBIE KOH(IMKTHI 1aJIEKO HE BCET/1a CBA3aHbI C OXPAaHON
KJIACCHYECKUX BBICOKOXY/0’KECTBEHHBIX OOBEKTOB, HE MEHEE 3HAYMMBIMH IS JKUTeNei
MOTYT OBITh 37JaHUs KJIM MECTa, He UMEIOIUe 00IIerocy JapCTBEHHONH NCTOPHUUECKON 3Ha-
YUMOCTH, He 00J1alatolIne IPU3HAHHON apXUTEKTYPHO LIEHHOCThI0, CKOpEe peub UaeT 00
00BeKTax, BIUAIOMINX HA TOPOJCKON KOHTEKCT. B TakoM cirydae Ha epBBId MJIaH BBIXOIUT
3HAYUMOCTD JJI1 MECTHBIX JKUTeNel COXpaHEHHsI HEIOCPEACTBEHHO MX HUCTOPUYECKON U
SMOLMOHAIBLHON MaMsTH, NPUBA3aHHOCTEH, TpalulMi, OObEANHAIOMNX JroeH, Gopmu-
PYIOILINX CBSA3b MEKAY MOKOJICHUSIMH. DTO MOXKET OBITH COBEPIICHHO OOBIYHOE MECTO MJIH
3[aHKe, I7Ieé HECKOJIBKO MOKOJICHUH MPOBOAMIO BpeMms, — Kade, 6ap, CKBEpUK U T.JA. —
SIBIISIIOIIMECS CKOpEee TUMMMYHBIMHU, 2 HE UCKJIIOYUTENbHBIMU. B 1aHHOM ciydyae urHopupo-
BaHHE OpraHaMu IyOJIMYHOI BJIACTH MHEHHS JIOKAJIBbHBIX COOOIIECTB TAKXKE MPUBOIUT K
koH(pKkTaM. [IpEMepoM MOXKET MOCIYX HUTh criop BOKpyT cHoca B 2014 1. xade «bnun-
YUKW» B LEHTpe ropojga Brmagumwupa, rae Jr0AM BBIIUIM C MPOTECTAaMH Ha YIIHIBL,
1500 >»uTeneil ropoa NOANUCATN METULMIO MPOTUB CHOCA, BBICKA3bIBasi MHEHHUE O TOM,
YTO JaHHOEe Kade UId HUX — 3TO YacTh ropoJia M KU3HU UX CeMeM, Takke ObIITM HaIpaB-
JIeHBI U 0OpalIeHUs] MECTHBIX JKUTEJIeH B pa3IMuHbIC OpraHbl BIacTH u rybepHaropy (Poc-
cHiicKas razeTa. JKOHOMHKA LEHTPaIbHOro okpyra, 2016:12 mas).

Anpu JledeBp, U3BECTHBIN (paHIy3CKUH ypOAHUCT, YTBEPKIAT, YTO B TICHXHUKE Ue-
JIOBEKA CYIIECTBYET NPUBSI3KA K 00OBEKTaM MECTHON HHPPACTPYKTYPHI, ONpeiessieMas 1mo-
BCEIHEBHBIM OIBITOM JKM3HU U B3aMMOJEHCTBUS ¢ HAOOPOM BHELIHMX OOBEKTOB (I0OM,
IBOD, YJIMLA, IEPKOBB). Takum 00pa3oM, TOpOJCKas Cpeia CKBO3b IPU3MY YEIOBEUECKOTO
BOCIIPUSITHSI €CTh COBOKYIHOCThH IpejcTaBieHuii n mnepexuBanuii (Lefebvre, 1996).
CoOTBETCTBEHHO U MPaBO Ha TOPOJI, BKJIIOYAIOIIEE NMPAaBO Ha y4acTHE B Pa3BUTHH FOPOJI-
ckoit cpenbl (Medvedev, 2015), Hepa3pbIBHO CBS3aHO C COIMAIBLHBIMU acIIEKTaMU MPEOBI-
BaHUs B ONPEAEICHHOM IPOCTPAHCTBE, peannu3alueil o0y XIeHNs: coOupaThCsi BMECTE €
JIPYTUMH JKUTENIIMHU, UCKATh PEIICHUs] TOPOJICKUX BOIPOCOB M CaMOCTOSITEIBHO BHOCUTh
BKJIaJl B MIX PEILCHHUE.

Takum 00pazoM, CTAHOBUTCS ICHON M SMOITMOHAIIbHAS TIPUBS3KA KHUTEIEH K ompee-
JICHHBIM 00bEKTaM BHYTPH ropojia, Oy TO MapK, CKBEp JIUO0 ONpeeIeHHOe CTPOeHHE, U
KeJlaHHe 3allIMIIAaTh 3TH OOBEKTHI B TOM CITydae, eCJIM UM I'PO3UT KaKasi-TO OMacHOCTh JIH00
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U3MEHEHHUE, KOTOPOE C KUTEISIMU HE COTJIACOBAHO, HO KOPEHHBIM 00pa30M MEHSET 00BEKT
TOPOICKOI HHPPACTPYKTYPHI IUOO €T0 CBOKCTBA.

Ilcuxonoruyeckas NPUBSI3aHHOCTb OTAEIBHOTO YEIOBEKa K MPOCTPAHCTBY €ro Mpo-
KUBAHUS M )KU3HENESTEIbHOCTU TAKKE SBIAETCS 3HAYMMBIM YCIOBHEM CO3JaHus 3 dex-
TUBHO (DYHKLIMOHHUPYIOLIETO JIOKAJIBHOTO COOOILIECTBA, KOTOPOE MOTJIO Obl MPHUHUMATH
ydacTHe B peIieHUH HOA0OHBIX BOIPOCOB, KYIIHPYs BO3HUKHOBEHHUE U (MJIM) pa3pacTaHue
3HAYUTEITHLHON YacTH ropoACcKuX KoH(pIuKTOB. Takne coobmecTBa, Bo n3bexanue hopma-
JM3AIUH TIPOIIecca U €ro OTPhIBA OT KOHEYHOH HeNH 00beJMHEHNS 3aMHTEPECOBAHHBIX U
HEPaBHOAYUIHBIX JKUTENEH, JOIKHBI CO3/IaBaThCs C yUETOM COOTBETCTBYIOIIUX TEXHOJIO-
TUH TEePPUTOPHATEHO-COITHAIBPHOTO TpPOEKTHpPOBaHUA. Hambosee WHTEpPECHBIM B OTOU
CBSI3M MOXXHO CUHTATh MOAXO]I MO BBISBICHHUIO HA TOPOJICKUX TEPPUTOPHUSIX COOOIIECTB,
(dhopMHpyeMBIX O MPUHIHITY TaK HA3bIBAEMON «MEHTAIBHOM KapThl». B pamkax gaHHOrO
MIOJIX0/1a MOXKET MPOBOJAMUTHCS ONPOC JKUTEJIEH C BBISIBICHUEM 30HbI HX HHTEPECOB — MOJIb-
30BaHMs TPAHCIOPTHOM HMH(PACTPyKTYpoO#l, OTAbIXa, 3aHSATHUSA CIIOPTOM, IHOKYIOK Ha
TeppuToprH MpoxkuBaHus. CoeTMHEHNE TOYEK KOMMYHHUKAIUN MEKAY dTUMHU 00bEKTaMU
MOKa3bIBaeT reorpaduueckoe MpOCTPAHCTBO — apeall HHTEPECOB OTACIBHOTO YEJIOBEKa, a
Ha OoybIIMX MacmTabax MOKAa3blBA€T KyMYJATHUBHYIO YCPEIHEHHYIO reorpaduuecKyro
KapTy, Ha OCHOBE KOTOPO MOYXHO ()OPMHUPOBATH JIOKATLHOE COOOIIECTBO.

JeiicTByrolye Ha TEPPUTOPHSIX, IO MacIITabaM MEHBIIUM, YeM TOPOJCKHE PaiOHBL,
TaKue cooOIIecTBa MOIIM ObI ¢ OPraHU3allMOHHON TOUKH 3pEHUS OBITh MPEICTABICHBI CO-
BeTaMu xurenei. JlokanpHble co00IIecTBa U COOTBETCTBYIOIINE COBETHI OBIIIO OBI 1IEIeco-
00pa3HO BKJIIOYUTH B OOMIEMYHWIMNANbHBIH YIPaBICHUYECKUH MEXaHU3M — 3TO
MIO3BOJIMIIO OBbI, B OTJIMUME OT 3aKPEIUICHHOTO B HACTOSIIEE BPEMS B POCCUIICKOM 3aKOHO-
narenbcTBe MHCTUTYTa TOC, MpenocTaBUTh TaKUM COOOIIECTBaM (PUHAHCOBBIC TaPAHTHH
WX JEeSTeTLHOCTH M HAJeUTh PEANbHBIMH (PYHKIMSMH 10 YYACTHIO B PEIIEHNH BOIIPOCOB
MecTHOro 3HauyeHusl. Cpean Takux (QYHKUMH MOXET OBITh M 00s3aTEIbHOE Y4acTHe
B COIVIACOBAaHMM IIPOEKTOB IIAHUPOBKH, 3aCTPOMKHU U PEKOHCTPYKLUH OOBEKTOB Ha COOT-
BETCTBYIOIIUX JIOKANBHBIX TeppuTOpHsX. JlokambHBIE COOOIIECTBA, MHCTUTYIIHOHAIU3HU-
pOBaHHBIE B TIpaBe C JOLKHBIM HA0OPOM OPraHU3alUOHHBIX U ()YHKIMOHAIBHBIX COCTAB-
JSIFOIMX MX CTaTyca, MOIJIM Obl CTAaTh COLMETANBbHOW OCHOBOW HE TOJIBKO YCTPaHCHHMS
TOPOACKHUX KOH()JIMKTOB, HO U JIEMEHTOM YCTOHYMBOTO Pa3BUTHA ropoja KaK CIOXKHOIO
MPOCTPAHCTBEHHOTO, OOIECTBEHHOTO M HH(PPACTPYKTYPHOTO SBJICHUSI.

3aKiIoueHne

Kak Op110 0TMEUEHO B HACTOSIIIEM UCCIIEI0OBAHUH, TOPOJCKHE KOH(INKTBI OTHOCATCS
K TUIIaM OOIIECTBEHHBIX KOH(JIUKTOB, KOTOPbIE MOI'YT UMETh pa3Hble OCHOBAHHUS M 3Jie-
MEHTBI, HO KOTOPBIE MOYKHO O0BEINHUTH 110 KPUTEPHIO EPBUYHOMN JIOKATHHOCTH U Pa3BO-
pauuBaHMs B paMKaX ropojAcKoi cpensl. [IpucyTcTBre ropoACKUX KOHMIMKTOB SBISETCS
CBUJETEIBCTBOM JUHAMHKH, PA3BUTHUSA ropoja KaK CHCTEMBI U B 3TOM CBA3HM MX HENb3s
CUHNTaTh HCKIIOYUTEIBHO BPEIHBIM siBIeHHEM. C Apyrol CTOPOHBI, MOCTOSHHAs KOH-
¢nuKTHasE cpela HOCUT pa3pyLIMTENBHBIN XapakTep, MOITOMY TOPOACKHE KOH(IUKTHI
HE00XOIMMO BOBpPEMs KylMpoBaTh, M30eras ux paspacTaHusl.

YacTol MpUYMHON BO3HUKHOBEHUS TOPOACKUX KOH(IUKTOB SIBJISETCS OCYILECTBIIE-
HUE MECTHBIMU OpPraHAMM BJIACTU CBOMX MOJHOMOYMI 10 PELIEHUI0 BOIPOCOB MECTHOIO
3HA4YEeHHUs] Ha TOPOJCKHX TEPpUTOpHsAX Oe3 ydera MHEHHs HaceneHHs. DopmabHBIN
MOJXO/ K peau3alui COOTBETCTBYIOIUX TpeOoBaHuil B cdepe rpaocTpOUTENbCTBA, IIPH
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pEIIeHNH IKOJIOTHYECKHUX MpobiieM, B paMKax pa3BUTHsS TPAHCIOPTHON M WHOU nH(pa-
CTPYKTYpPBI B TOPOJaX BEJCT K BOSHUKHOBEHUIO 3aTSHXKHOW KOH(POHTAIMH, YTO HUKAK HE
CMOCOOCTBYET HU CO3/IaHHIO KOM(BOPTHOU TOPOICKON CPeibl, HU 00ECIICUCHUIO SKOHOMH-
YCCKOI'0 pa3sBUTUA U CO].[PIaJIbHOﬁ CTaGI/IHLHOCTI/I.

bes CO3aHus Ka4Y€CTBCHHBIX MHCTPYMCEHTOB AHaJIora MEXKAY KUTCIIAMU IOpoJia U Op-
raHaM#i MECTHOTO CaMOYITPABJICHUS HEBO3MOXKHO 00CCIICUUTh MPUHIUITHATBHOE H3MEHE-
HUe GOpMBI B3aUMOJICHCTBHS OT IPOTUBOCTOSHUSI K COYYACTHIO.

CriocoOHOCTh OTIENBHOTO KHUTEJIS BIUSATH HA Pa3BUTHE KOHKPETHOM TEPPUTOPUU €ro
MPOKUBaHUS, 0COOCHHO B TOPOJCKUX YCIOBHSIX, HA000POT, MOXKET COACHCTBOBATH POCTY
OIIYIICHUS €r0 COMPUYACTHOCTH K PEIICHHIO BOMPOCOB (DYHKIIMOHUPOBAHUS YPOOCPEIBI.
[lepeHoc pemieHus JIOKAIbHBIX MPOOJIEM Ha COOTBETCTBYIOUINI YPOBEHb MOXKET, TAKUM
oOpa3oM, moMoOuYb H30ekaTh MoOwmm3aiuu ooOmieropoackoro TIIK Ha HeratuBHOMN
MOBECTKE, KYMUPYS U MPEOTBPAIas pa3BUTHE MACIITAOHBIX TOPOJICKUX KOH(IUKTOR.

3apyOeKHBIH OMBIT TTOKA3bIBAET, YTO dPPEKTUBHBIM CPEICTBOM BOBJICUCHHSI TOPOI-
CKHUX JKUTEJICH B peIlIEeHUE BOIIPOCOB JIOKAILHOTO XapaKTepa MOKET SIBJIATHCS MHCTUTYIIH-
OHANM3AIUs COOOIIECTB HA BHYTPUTOPOJACKUX TePPUTOpUsAX. Takue JTOKaIbHbIC cOO0IIIe-
cTBa OBUIO OBI 1ENecO00Pa3HO BKIIOYHTH B YNPABICHUYSCKUH MEXaHU3M YIPaBICHUS
ropoaa, HaJCJIWB HUX (1)I/IH3HCOBLIMI/I U OpraHn3allMOHHBIMU TapaHTUAMU ACATCIbHOCTH.
Opnnako B Poccun BHEZpeHUE TAKOTO MEXaHU3Ma 3aBUCUT OT BO3MOXKHOCTHU FOPHIUYECKOMH
(hopManmM3anuu COOTBETCTBYIOMIETO HHCTUTYTA.
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HoBble TexHonorm B npaBe Kak BbICOKO3(hcheKTMBHOE CpeacTBO
peanusauum KOHCTUTYLIMOHHOIO NPUHLMNA paBeHCTBa
B YCJ/IOBMAIX Pa3HOYPOBHEBOIro NpaBoOBOro perysimpoBaHuA

HN.H. UcakoB'*'D<

MoOCKOBCKHIA MHCTUTYT AJIEKTPOHHOU TEXHUKH, 2. Mockea, Poccuitickas @edepayus
P4 isakov2009@yandex.ru

AHHOTAUUsA. AKTYyaqbHOCTh MCCIIEHOBAHUS OOYCIIOBJIEHA 3HAYMTENLHBIM YCIIOKHEHHEM OOIIe-
CTBCHHBIX OTHOHJCHHf/'I, BBICOKUM UX JUHAMU3MOM, CTPEMUTECIIbLHBIM POCTOM HOBBIX BBICOKHUX TE€XHOJIO-
THil B pPa3BUTHU COBPEMEHHOTO MpaBa, €ro OPHEHTHPOBAHHOCTHIO HA PEan3alli0 KOHCTUTYIMOHHOTO
IIpUHOUIA paBeHcTBa. [IpeanpuHsTa HONbITKa 000CHOBATh, YTO COLMAIbHA HAIlPpaBIEHHOCTh Poccnii-
CKOr'0 TOCYAapCTBa ¥ NPUMEHEHHE HOBBIX BBICOKHX TEXHOJOTMU B IIpaBe JAIOT BO3MOXKHOCTh HOpMaM
MIEPBHYHOTO PETYINPOBaHUs 00JIee aKTHBHO yJacTBOBATb B PACIIMPEHHHU KpyTa CyOBbEKTOB, HaJIeIeHHBIX
IIPaBOM IPHUHATHS HOPM IEPBUYHOTO PETYJIMPOBAHMs, B PE3yJIbTaTe YEro MpaBOBOE PErYJIMPOBaHHE
HE0OX0ANMO NPHOOPETAET Pa3HOYPOBHEBBIM XapaKkTep, a BEICOKOTEXHOJIOTHYHOE MPaBo, Oaroxaps HO-
BBIM CBOICTBaM (TE€XHOJIOTMYHOCTb, JIOTUCTUYHOCTh, HAYKOEMKOCTb) BBICTYNaeT 3(QEeKTUBHBIM Cpe-
CTBOM OCYILECTBIICHHS ITPUHIMIIA PABEHCTBA B KOHKPETHBIX MIPABOOTHOIICHUX. Llenpio paboThl sSBIs-
eTcs 000CHOBaHUE POJIM BBICOKHMX TEXHOJIOTHH B KauecTBe 3(PEKTHUBHOIO CPEICTBA pealln3alii KOH-
CTUTYLIMOHHOTO PUHIIMITA PABEHCTBA B YCIOBUAX PA3HOYPOBHEBOT'O IPABOBOT'O PETyIMpoBaHus. Mate-
pHajzaMu JJ1s IPOBEJCHUS UCCIIEIOBAHUS TIOCITYKHIIN TPY/Ibl YUCHBIX-IOPUCTOB, a TAKXKE CHEIMAINCTOB
B obnactn duiocodun, TEOpUH MpaBa, COLMOIOTUH, TEXHOJIOTHH, IOpUANYECKas IPAKTHKA, HOPMAaTHB-
Has npaBoBas 6a3a QenepanbHOro, PErHOHaIbHOT0, MyHUIUIIAIBHOTO U JIOKAJIBHOTO YPOBHEH, IPaKTH-
YECKHI OTBIT PabOTHI ABTOPA B MPABOOXPAHUTEIBLHOM cepe U MpenojaBaTesIbCKOM JesTeNbHOCTH. BbI-
BO/IbI ITOJIyYEHBI HA OCHOBE OOIEHAYYHBIX METOIOB UCCIIEOBAHMS: HAIEKTHIECKOr0, CHCTEMHOTO, JIO-
THYECKOT0, COIIMOJIOTNIECKOT0, a TAK)Ke YACTHO-HAYYHBIX M CIIENUAIBHBIX MeT0Z0B. OOOCHOBAHO, 4TO
HOBBIC BBICOKHE TEXHOJIOTMH B IPaBe CYIIECTBEHHO KOPPEKTHUPYIOT OCHOBHBIE TEOPETHYECKHE YCTa-
HOBKH ITEPBUYHOTO TIPABOBOT'O PETyIHPOBAHMUS, €T0 MapaJuTMbl H IPAKTHYECKYIO HAIPABICHHOCTb, pa3-
BUBAIOT UJICI0 PA3HOYPOBHEBOI'O M MHTETPATUBHOTO XapakTepa NpaBOBOTO peryiupoBaHus. JlaeTcs aB-
TOpCKasi MHTEPIIPETAlus IOHATHAM «PaBEHCTBO», «Pa3HOYPOBHEBOE MPABOBOE pEryIHpoBaHUe». Pac-
KPBIBAIOTCSI MEXaHU3MBbIL Z[eﬁCTBHSI BBICOKHX TEXHOJIOTHM B peanm3allii MIpaBOBOI'0 paBCHCTBA. IToka-
3aHBI TIO3UTUBHBIE PE3yJIbTAaThl IPUMEHEHHS B Pa3HOYPOBHEBOM IPABOBOM PETyJIHPOBAaHUH LU(PPOBOTO
TOCYAapCTBCHHOI'O YIIPABJICHU, HCKYCCTBECHHOI'O MHTECJIJICKTA, DJICKTPOHHOI'O ITPAaBUTEJILCTBA U JP.

KuaioueBble ciioBa: paBo, MpaBOTBOPYECTBO, MPUHIUII IIPABOBOIO PABEHCTBA, Pa3HOYPOBHEBOE
NpaBOBOE PETYJIHMPOBaHKE, NMPABOIPUMEHEHHE, HOBBIE BBICOKHE TEXHOJIOTHH, MpeoOpa3oBaHKE MpaBa,
BBICOKOTEXHOJIOTUIHOE MTPaBO
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New technologies in law as a highly effective means
of implementing the constitutional principle of equality
in conditions of multi-level legal regulation

Igor N. Isakov =<

Moscow Institute of Electronic Technology, Moscow, Russian Federation
Disakov2009@yandex.ru

Abstract. The relevance of the research is due to the significant complication of public relations,
their high dynamism, rapid growth of new technologies in the development of modern law and its focus
on the implementation of the constitutional principle of equality. An attempt is made to substantiate that
the social orientation of the Russian Federation and the use of high technologies in law allows to expand
the range of subjects entitled to adopt the norms of primary regulation; as a result, legal regulation
necessarily acquires a multi-level character, and high-tech law, due to new properties (feasibility,
logistics, research intensity) acts as an effective means of implementing the principle of equality in
specific legal relations. The purpose of the work is to substantiate the role of high technologies as an
effective means of implementing the constitutional principle of equality in conditions of multi-level legal
regulation. The materials for the research are the works of legal scholars, as well as specialists in the field
of philosophy, theory of law, sociology, technology, legal practice, regulatory legal framework of the
federal, regional, municipal and local levels, and the author’s practical experience in law enforcement
and teaching. The research employs the following methodology. The findings are based on general
scientific research methods: dialectical, systematic, logical, sociological, as well as private scientific and
special. The Results may be formulated as follows: it is proved that new technologies in law significantly
correct the basic theoretical principles of primary legal regulation, its paradigms and practical orientation,
develop the idea of a multi-level and integrative nature of legal regulation. The author’s interpretation of
the concepts of “equality”, “multilevel legal regulation” is suggested. The mechanisms of high
technologies in the realization of legal equality are revealed. The positive results of the application of
digital public administration, artificial intelligence, e-government, etc. in multi-level legal regulation are
demonstrated.

Key words: law, law making, the principle of legal equality, multilevel legal regulation, law
enforcement, new technologies, transformation of law, high-tech law
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PaBeHCTBO — BekOBas MeUTa YenoBeyecTsa
XK.-2K. Pycco

BBenenune

[Ipoucxoasiiue B COBpEMEHHOM POCCHHCKOM OOIECTBE M3MEHEHHs, TpeOyromme
JanpHenero GopMupoBaHus paBa, OPUCHTUPOBAHHOIO Ha PEAIN3ALIMI0 KOHCTUTYL[OH-
HOTO MPUHIMIIA PABEHCTBA, OCTPO HY>KIAIOTCSl B HOBBIX CPEACTBaX MPABOBOIO PEryJINpPO-
BaHMs, WM, KaK OTMEYAeTCsl B JIMTEPaType, B «IOCIEIOBATEILHOM INPeoOpa3oBaHUM
npaBa» (Trofimov, 2015), 4To cTaHOBHUTCS KJIIOYEBOM M aKTyalbHOW 3ajadell opuanye-
ckoit Hayku. [1o meTkomy BeIpakeHmI0 K. Mapkca, «3aKOH SBJISETCS BCEOOIINM U MO ITHH-
HBIM BBIPA3HUTEJIEM IIPABOBOM MpUpPObl Bewe». 1 nanee Mapkc aklieHTUpYeT BHUMaHUE
Ha TOM, YTO «IIPAaBOBasi IPUPOA BELIEH HE MOXKET NPHCIIOCA0IUBATHCS K 3aKOHY, HAIIPO-
TUB, 3aKOH JIOJDKEH MpucnocadbmuBaThes K Hel» (Marx, 1955:22). Takoii BEIBOJ H3BECT-
HOTO aHAJIUTHKA, C OJHOH CTOPOHBI, MOATBEP)KIACT 3aKOHOMEPHBIH XapakTep pa3sBUTHS
MIPaBOBBIX SIBIEHUH M MPOILIECCOB, YTO HUCKOJIBKO HE YTpPauMBaeT COBEM aKTyalbHOCTH
OTHOCHTEJIBHO NMPeo0pa3oBaHusl COBpeMEHHOro npaBa. C Apyroil CTOPOHBI, YHOMSHYTHII
BBIBO/] ITOKA3bIBAET, YTO OTCYTCTBHE 0OOCHOBAHHBIX MPECTABIECHUI O 3aKOHOMEPHOCTSIX
1 0COOEHHOCTSIX (DOPMHUPOBAHUS HA COBPEMEHHOM JTalle TAKOTO BaKHEHIIIEro arpuoyra
00I1IeCTBa U TOCYAAPCTBA, KAKUM SIBJISIETCS IPABO, C HAILCH TOUKU 3PEHUSI, MOYKET BBICTY-
aTh OCHOBHOM NPUYMHON HepeaM30BaHHBIX OKMAAHUHM M B MEPBYIO ouepenab B chepe
OCYIIECTBICHUS KOHCTUTYIIMOHHOTO NpHUHIMMA paBeHCTBa (cT. 19) (nmamee mo Tekcty
MIPUHIIMIIA TIPABOBOTO PABEHCTBA).

B nmannoM ciydae peds nzeT o popMHpOBaHNY MTpaBa, B OCHOBE KOTOPOTO JISKUT JIBY-
eIMHBIN (00IIeCOTHaTBHBINA U MJIaHOMEPHO-PAITHOHAEHEIH ) TTPOIIECC CO3TaHUS TPABOBBIX
HOPM, 3aKpEIUISIOIINX M HCHOJNB3YIOMMX BBICOKHE TEXHOJOTMH B HPAaBOTBOPYECKOM,
PETyJISTUBHOM M MHBIX BUJAaX IOPUINUECKON IESTEILHOCTH, 00ECIIeYNBAaIOLICH COBEPILICH-
CTBOBaHHE OOLIIECTBEHHBIX OTHOLICHUH, IIEPEBO/I MPUHLUIIA IPABOBOTO PABEHCTBA B MPaK-
THYECKYIO TUIOCKOCTh Ha Pa3IMYHBIX YPOBHSX IPABOBOTO PETyJINPOBAHUS.

Mexy TeM MpaKkTHUKa MOKa3bIBAET, UTO BCAKUN pa3, KOT/Ia MOSBISUTUCH HOBBIE TEX-
HOJIOTMH B TIPaBe, TO 3HAYUTEIIPHO aKTUBU3UPOBAIACh HAYYHAs! U IPAKTUUECKAs! e TeIIb-
HOCTb, KaK Ha OOLICTEOPETUYECKOM, TAK M Ha OTPACIEBOM YPOBHE IOPUCIPYICHLUH.
Cayunioch Tak u Ha pyOeske koHna XX — Hadasne XXI BB. OpraHn4Ho BOLIEAIINE BO MHO-
rue cdepbl 0OIIECTBEHHOW JKU3HU HOBBIC BBICOKHE TEXHOJOI'MH IOKa3bIBAIOT HEU30EK-
HOCTh HACTYIUIEHUS YETBEPTOI MPOMBINUICHHON PEBOJIONUH, KaK JIOTHYECKOTO MPOJIO0JI-
JKEHUSI COBPEMEHHOW KOMIIbIOTepU3anuu W WHGOpMaTH3auu Bcex cdep oOmecTBa
(Bertovsky, 2021:739). 310 moaTBepKIa0T PE3yIbTaThl PA3BUTHS BRICOKHX TEXHOJOTHH
B Kurae u IOxmnoit Kopee'.

B Poccutickoit ®enepaninu HOBbIE TEXHOJIOTHU OTYAsSHHO TIPOHUKIIU B cepy IpaBa
cHayana B popMe KOMIBIOTEpU3alHH, a 3aTeM U nudpoBuzanun. «[IpucnocoOuBIINCH) K
HUM, TIpaBO CTAaHOBUTCS BCe 0ojee «BBICOKOTEXHOJOTMYHBIMY», «IU(POBBIMY,

I Cm.: 10 KJII0YEBBIX TEXHOJIOTHH MOCIIEHETO AECATHIETHS. Pesxum poctyna: https://habr.com/ru/company/
skillfactory/blog/533668/ (nata obpamenus: 22.12.2022).
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«MaIIMHOYUTAEMBIMY» H JIP. 3asBISACT O ce0e, KaK 0 HOBOM KaueCTBEHHOM SIBJIGHUH 0011e-
cTBeHHOM xu3uu (Bertovsky, 2021:735).

Cornamasch ¢ TakoW MO3UIMEH, MOXKHO TMOJIYEPKHYTh, YTO BBICOKHE TEXHOJIOTUH
CTaJIM YMEHBIIATh JINOO BOBCE MCKIIIOYATh OIMOKH BO BCEX BUAAX FOPUINYECKOM, YIIPaB-
JICHYECKOH, MpeaNpUHUMATEIbCKOM, KaIpOBOH M IPYroil NesTelIbHOCTH (HaupuMmep, co-
KpallleHHe BpeMEHH Ha n3ydeHue nHpopMalun o0 ypoBHE 3HaHUI, yMeHUH, npodeccuo-
HAJIBHBIX HABBIKOB M OMbITA JESTENbHOCTH pabOTHUKA, MMOMCK paboynX MecT B IIEHTpax
3aHATOCTH HACEJIEHUS, MPOBEJIEHNE TECTOB NMPH Ha3HAUYE€HHHM HAa BaKaHTHBIE JOJDKHOCTH,
AJIEKTPOHHBIH JOKYMEHTOOOOPOT MEX Ty paOOTHHKAMHU B PabOTOATEISIMH H JP. ).

Y0OenuTenbHbIM MOATBEPKACHUEM NPOHUKHOBEHHS BBICOKMX TEXHOJOTWH B IPaBO
MOJKET CIIYKUTh 3aKperuieHue B I paxxaanckom kogexce PO nonstus «unpoBsie npaBay
(ct. 141.1). CooTBeTCTBYIOIIME U3MEHEHUS] BHECEHBI U B APYI'HE 3aKOHBI OTPACIEBOTO U
KOMILJIEKCHOTO TIPaBOBOTO peryiupoBanusi. Kak oTMedaeTcs B iuTeparype, HOBbIE BBICO-
KH€ TEXHOJIOTHH OBICTPO MEHSIOT COBPEMEHHOE poccHiickoe mpaBo. CKOPOCTh U3MEHEHU I
HapacTaeT MpaKkTHIECKH exkeTHEeBHO. [IpaBoBoe perynnpoBaHue CTaHOBUTCS Bee OoJee 1u-
HaMHUYHBIM, 10O HOBBIE aKThI MOSIBIISIIOTCS Bee ObicTpee. [Ipu 3ToM cucteMa HOpMaTUBHBIX
aKTOB CTAHOBHTCS «CBEPXCIOKHOW» U «CIabo ympasisieMoii». B Hell pacTeT uncno «mpo-
TUBOPEUHil 1 HEMONHBIX JTOTHUECKHX 1enodek»”. «{udpoBusaiys 0XBaThIBAeT BCE BH/IbI
koMmyHHKanui» (Bertovsky, 2021), «moBbIIaeT KauecTBO HOPMATUBHBIX MPABOBBIX aK-
toB» (Pashentsev & Alimova, 2019; Sokolov & Soldatkina, 2022). [To Hamemy npeacras-
JICHHUIO, BBICOKHE TEXHOJIOTHH B IIPaBe CIIOCOOCTBYIOT aKTHBU3AIMH AEATEIHHOCTH (ese-
pPaJIbHBIX, PErMOHANBHBIX U MYHHLUIAIBHBIX OPraHOB IPaBOTBOPYECTBA, IMOOYKIArOT
FOPUCTOB-IIPAKTHUKOB K pa3padOTKe U MIPETBOPEHHUIO B KHU3Hb HOBBIX OJXOJ0B K JOCTHKE-
HUIO PealbHOTO PABHONPABUS B KOHKPETHBIX TIPABOOTHONMIEHUAX .

[Mox >TUM yIJIOM 3peHUs MPEeANPHUHUMAETCS MOMBITKA 000CHOBATH POJIb BBICOKHX
TEXHOJOTHH B (JOPMUPOBAHUN COBPEMEHHOTO NPaBa M €ro OPUEHTUPOBAHHOCTH HA OCY-
HIECTBJICHHE NPUHIINIIA TPABOBOTO PABEHCTBA B KOHKPETHBIX MTPABOOTHOLICHHSIX.

JlocTiKeHre MOCTaBICHHOM L€ MNpennojaraeT pelleHre CIEAYIOUX 3a/ad:
1) onupasich Ha JOCTUTHYTHIH YPOBEHb TEXHOJIOTHYHOCTH COBPEMEHHOI'O IIPaBa U yUUTHI-
Basl CTENECHb MCCIICAOBAHMS TaKOTo (PEHOMEHA B TPYIaX YUYEHBIX, IIOKa3aTh CIIOCOOHOCTD
[IpaBa UCIOJIb30BaTh BEICOKME TEXHOJIOTHH B Pa3UYHbIX chepax, OTpaciisix IpaBa U ypoB-
HSX TIPABOBOTO PETYJIMPOBAHUS; 2) PACKPBITh CMBICT KOHCTUTYIIHOHHOTO MPHHIUIA pa-
BEHCTBA B YCJOBHUSX MPUMEHEHUS HOBBIX TEXHOJOTMH KaK ILENd W TEePCIEKTUBHOTO
HaIpaBJICHUsI Pa3BUTHUsI OOIIECTBEHHBIX OTHOLIECHUH; 3) IOABEPTHYTh aHAIN3Y C(epsl, OT-
paciy npaBa ¥ YPOBHHM IPaBOBOTO PEryJIMPOBaHMUs, HA KOTOPBIX HCIIOJIB3YIOTCSl BEICOKHE
TexHoJoruu; 4) chopMyaMpOBaTH BHIBOBI.

LndpoBuzanus B mpaBe KaKk HOBOE 0000 OPraHM30BAHHOE CPEICTBO
OCyHIeCTBJIEHHS] KOHCTUTYIHOHHOTO MPUHIUIA PaBeHCTBA

CoBpeMEHHbIE U3MEHEHHUSI B POCCUMCKOM MpPABE, OTIMYAIOLIUECS OT MPEAbIIYIINX
JTaNoOB CTPEMUTENBHOCTBIO U NPOTUBOPEUYMBOCTBI0 MHTETPUPOBAHUs NPABOBBIX CPEICTB
[IEPBUYHOTO PErYJIMPOBAHHS C HOBBIMHM BLICOKUMU TEXHOJIOTUSMU B IPaBe, yHU(DUIUPYIOT
OCHOBHBIE BU/Ibl FOPUANMUECKOMN JIEATEIIBHOCTH U B MIEPBYIO OYEPEb IEPBUYHOE MIPABOBOE

2 Pasun H., Orouxuii I1. 3akoH Ha A3bIKE UCKYCCTBEHHOIO MHTEIIEKTa. Pesknum nocryma: https://econs.online/
articles/opinions/zakon-na-yazyke-iskusstvennogo-intellekta/ (mara oopamenus: 07.01.2023).

3 Toa MpUHIMIIOM PABHOINPABHs (PABEHCTBO B IIPABE, IPABOBOE PABEHCTBO, PABHOE IIPABO) ABTOP MOHUMAET
paBeHCTBO CyOBEKTOB B UX IIpaBax, 3akpemiéHHoe Koncruryueit PO u nelicTByOmuM 3aKOHOAATETECTBOM.
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peryIupoBaHue, KOTOPOE B YCIOBUSX JIEMOKPATHYECKOro TOcyAapcTBa IMpuolOperaer
Pa3HOYPOBHEBBIN XapaKTep.

B »TOM KOHTEKCTE CMBICT IU(PPOBU3AINH B TIPaBE COCTOUT B IEPEHOCE B KOMIIBIOTEP
3HaHWH O TpaBe W ero (PYHKIWA, KOTOPHIMH BIIaJEeT YeNIOBEK. TaK, BHITIOIHAS 0CO0YIO
POJb B IMIEPBUYHOM PETYINPOBAHUH, TUPPOBHIE TEXHOJIOTUH CIIOCOOCTBYIOT pean3aiuu
BceoOnnx u GyHIaMEeHTaIbHBIX PUHITUIIOB PABEHCTBA, CIIPABEUINBOCTH, SKBUBAIICHTHO-
CTH H JIp. B pa3iIH4HbIX chepax 0OIIeCTBEHHON XKU3HH: YIIPaBICHYECKOH, KaIpOBOH, Ipea-
MIPUHUMATEIIBCKOM, 00pa30BaTeIbHOMN, MEAUIIMHCKOM, OaHKOBCKOM, IKOJIOTHIECKOMN, MTEeH-
CHOHHOM 1 Ap. [Ipy 3TOM B IPHOPHUTETHOM MOPSIIKE HOBbIE TEXHOJIOTHH BMECTE C APYyTUMHU
[IPaBOBBIMH CPEJCTBAMH OOECTIEUMBAIOT YKPEIIeHHEe KOHCTUTYIIMOHHOTO CTPOSI, COXpaHe-
HUE CYBEPEHHUTETA U IEIOCTHOCTH POCCUICKON TOCYITaPCTBEHHOCTH KaK TJIABHBIX M HE00-
XOJIUMBIX YCJIOBUN pean3aliy NPUHLUIIA TPABOBOIO PABEHCTBA.

Ecnu ¢ 3TUX MO3ULIMKA XapaKTepU30BaTh POJb BHICOKUX TEXHOJIOIUU B OCYILECTBIIE-
HUH MIPUHIINIIA TIPABOBOTO PABEHCTBA KPYITHBIM IUTAHOM, TO IPOCMATPUBAETCA TEHIACHIUS
NIOSIBJICHUS] HOBBIX BBICOKOTEXHOJIOTMYHBIX U 3()(HEKTUBHBIX TIPABOBBIX MOJIETICH, CIIOCO0-
CTBYIOLUX CHSITUIO IPOTUBOPEUUN B MPABOBOM IPOCTPAHCTBE, CHUKEHUIO COLIMAJILHOTO
HEPaBEHCTBA B POCCHIICKOM OOIIECTBE, MMPOJBMKEHHUIO €T0 110 My TH KOMITJIEKCHON MOJIEp-
HU3allUU B COIMAIILHOW, TEXHOJIOTHYECKON 1 WHBIX cepax. HecmyuaitHo poccuiickue u
3apy0eKHbIE YUCHBIC-IOPUCTHI CONMIAPHBI B TOM, YTO «TEXHOJOTHYECKOE IMPaBO» BCE
Oosbie GopMHupyeTCs B KauyecTBE OTEIbHONM M HOBOHM oOjactu mpasa. Tak, M. Guihot
MIPOBEACHHBIM HCCIIEJOBAHWEM YCTAaHOBMJI, HACKOJIBKO MOYXHO COIJIACOBaTb HOPMBI U
MIPUHIUIIBI JEHCTBYIONIETO TpaBa B chepe 3ApaBOOXPAHEHUS W HKOJIOTHH, B 0OOCHOBAJ
HE00XO0MMOCTh YHU(HUKAIIUHN 3aKOHO/IaTEIbCTBA B HA3BaHHBIX c(hepax Ha OCHOBE udpo-
BBIX TeXHOJNOTUNA. ONHpasch Ha TOJTYYSHHBIE PE3yJIbTaThl, aBTOPY YAAIOCh CHOPMYIHPO-
BaTh TpeOOBaHMs K KIacCUPHUKALUU 3aKoHOAaTeNbCTBa. CorjaacoBaHHbIC U KlacCU(DUIIH-
pOBaHHbIE HOPMBI W TPHHIMIIBI 3aKOHOB C HCIIOJIb30BaHHEM HH(PPOBBIX TEXHOIOTHHA
M. Guihot Ha3BaJl «OT/ACIHHON, HOBOW TEXHOJOTMYEeCKOW oOsiacThio mpaBay (Guihot,
2019). Hayunsie BEIBOIBI aBTOPA CYIIECTBEHHO JOMOHIIN PEKOMEHIAITIH 11O TECTHPOBA-
HUIO Pa3pO3HEHHBIX 3aKOHOJATENLHBIX AKTOB M (DOPMHUPOBAHHIO TEXHOJIOTHYECKOTO
mpaBa, cojnepxkamuecss B OxcdopackoMm CHpaBOYHHKE [0 TpaBy, PETYIUPOBAHHIO
1 TEXHOJIOTHH.

Uro KacaeTcst Hay4HBIX pa3pabOTOK TEXHOJIOTMYHOCTH mpaBa B Poccuiickoit ®enepa-
UM, TO OJHUM M3 TEPBBIX POCCHUCKUX YUYCHBIX-IOPUCTOB, pa3padOTaBIINX IMOHITHE
«BBICOKOTEXHOJIOTHIHOE TIpaBoy, ctai JI.B. bepToBckuii. Hanboiee 3Ha4nMbIM B €T0 TPY-
Jlax SIBJSIETCS TO, YTO aBTOP BBISBUII U PACKPBLI XapaKTEPHbIE IPU3HAKH BHICOKOTEXHOJIO-
THUYHOTO TIpaBa: 1) TEXHOIOTUYHOCTB; 2) JOTUCTUYHOCTb; 3) HAYKOEMKOCTb. [Ipn 3TOM aB-
TOp TOJUYEPKUBAET, YTO CTPEMHUTEIBHOE Pa3BUTHE BBICOKHUX TEXHOJIOTUI TPUBEIIO K POCTY
HAYKOEMKOCTH IpaBa U MOTPEeOOBAIIO HOBBIX 3HAHUH W 0OJiee BHICOKOTO YPOBHS Mpodec-
CHOHAJIBHBIX KOMITETEHIINH B 3aKOHOTBOPYECKOM, MPABONIPUMEHNUTEIBHOMN U APYTUX BUAAX
opunndeckoit nesrensaocTH (Bertovsky, 2021:740).

TexHOIOTHYHOCTh, HAYKOEMKOCTh U JIOTUCTUYHOCTh POCCUMCKOrO IpaBa MOATBEp-
JKTAETCsl TEM, YTO PEaNbHOE WCIOIh30BAHHE BBICOKOTEXHOJIOTHYHBIX WH(POPMAIIMOHHO-
KOMMYHHKATUBHBIX CHCTEM CIIOCOOCTBYET 3HAYMTEIBHOMY HOBBILICHUIO PE3YIbTaTHBHO-
CTH MPAaBOTBOPYECKON M PETYJIATUBHON NEATENHHOCTH Ha (hefiepaibHOM, PETHOHAIBHOM,
MYHHIIMTIATBHOM M MHBIX YPOBHSX MIPABOBOTO perynnpoBanus. Hampumep, CBOHCTBO Tex-
HOJIOTMYHOCTH Y JIOTUCTUYHOCTH IIpaBa MPEAOCTaBISAI0T HOPMaM NEPBUYHOIO IPABOBOIO
perynupoBaHusi OOIbIIE OCHOBAaHWW KOHKPETH3UPOBATh W JCTATU3UPOBAThH JEHCTBHE
MIPUHIIAIIA PABEHCTBA B IpPaBe, B YACTHOCTH, OoJiee MPEAMETHO HCIIOJIB30BaTh MPHHIIUI
SKBHUBAJEHTHOCTH B TPYJOBBIX OTHOIIEHUAX, CTHUMYJHPOBATh TPYJIOBYIO aKTUBHOCTh
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pabOTHUKOB KOMMEPUYECKHX M HEKOMMEPUYECKHX OpraHW3alHid, YIOPIIOYUTh OIJIaTy UX
TpyZa u ap.

HWtak, oOmrast xapakTeprCTHKa HOBBIX TEXHOJIOTHH B TIPaBe MOKA3bIBAET, UTO, C OJJHOU
CTOPOHBI, (POPMUPYETCS BBICOKOTEXHOIOTUYHOE IIPABO, a C IPYToi — O1arogaps BHICOKUM
TEXHOJIOTHSM pacUIMpseTCs] JeHCTBIE NPUHLIMIIA IPABOBOTO PAaBEHCTBA, 00ECIICUNBACTCS
€ro OpraHu4ecKasl CBSI3aHHOCTh C HPAaBCTBEHHBIMHU HAadaJlaMH, IPUCYTCTBYIOIIMMHU B HOp-
Max MEepPBUYHOTO PETYJINPOBAHUS.

[Torpyxasice B paccMOTpeHHe Hauboiee BaKHBIX aCHEKTOB COJIEP)KaHUS MPUHITHIA
IIPaBOBOTO PABEHCTBA, SBISIOLIETOCS KPYITHOM TEOPETUIECKON U MPAKTUIECKON mpooiie-
MOM, CleIyeT 3a0CTpUTh BHUMAHHE Ha TOM, YTO 0a30BYI0 OCHOBY Takoro (heHoMeHa
COCTaBJISIET OPraHMYECKUN XapakTep CHCTEMHOrO CTPOEHHUsS IpaBa, KakK CII0KHOTO
U LIEJIOCTHOTO 00pa30BaHMs.

Ucxons u3 3Toro, B pOCCUNUCKON I0PUANYECKON IUuTepaType (a U B MEXAYHAPOIHOM
IpaBe) MPaBOBOE PABEHCTBO MPH3HAETCS BCeoOmNM (yHIAMEHTaJIbHBIM pEalbHO JeH-
CTBYIOIIMM IPHHIIUIIOM: BO-TIEPBEIX, IPABOBOE PABEHCTBO OTpaXkaeT Hanbosiee rryooKue,
CYLIHOCTHBIE Ka4eCTBa IpaBa, UI'PAET POJIb IEPBOOCHOBHI AJISI TAKMX BCCOOLINX MPUHIIM-
[I0B, KaK B3aHMMO3aBUCUMOCTh, 3KBUBAJICHTHOCTD, CIIPaBEAIMBOCTD U Ap.; BO-BTOPHIX, BbI-
crynaet (opmoii mposiBIEeHUsI CBOOOABI MHIMBUA, UHBIX CyOBEKTOB; B-TPETHUX, HE CBA-
3aHO C MOCSraTeNIbCTBAMU Ha MIPaBa JPYTUX JIUIL.

B Ilpeam0Oyiie BeceoOmieit nekiapaiuy mpaB 4eIoBeKa OTMEUYASTCs, YTO IPU3HAHUE
PaBHBIX U HEOTHEMJIEMBIX MPaB JMYHOCTHU SIBJIAETCS OCHOBOM CBOOO/IBI, CIIPaBEAIUBOCTH
u BceoOmero mupa’. B stom konrtekcre H.B. Butpyk crpaBeutiBo oTMedai, 4to (Gop-
MaJbHO-IOPUINYECKOE IPUMEHEHHNE TPUHIIMIIA PABEHCTBA NEPE]] CYJOM U 3aKOHOM BEJET
K HapyIICHHIO ITPUHIIUAIIOB CIIPaBEeIIMBOCTH, Muocepaus, rymannsma (Vitruk, 2010:15).

Benymas posib nprHIUIA paBHONPABUS B CUCTEME POCCUICKOro MpaBa OTHIOAb He-
cinyuaitna. CBOOOHBIN WHIUBHU TI0 CBOEH BOJIE BCTYNAaeT B KOHKPETHOE MPaBOOTHOIIIE-
HUE, ¥ CAMOCTOSATENBHO, TI0 COTTIAIIEHHUIO C IPYTHM YIaCTHUKOM, OIPEJIENIAET COIepIKaHue
atoro npaBootHomeHus. Kak cipaBemmmBo otMedan B.C. HepcecsHil, «imoau cBOOOTHBI
B MEpy UX PaBEHCTBA U paBHBI B Mepy UX cBOOOIbD» (Nersesyants, 2005:25).

Cpenu MHOXKECTBA IIPHU3HAKOB M CBOMCTB, KOTOPBIMH 00J1a1aeT MPUHIMII IPAaBOBOT'O
paBenctBa, B.M. Chipbix 0c000 BBIIENAET €r0 MHTErPaTUBHBIE CBOICTBA, MPOHU3BIBAIO-
M€ BCE OTPACIIM CHCTEMBI POCCHIICKOTO TPaBa, OXBATHIBAIOIINE BCE YPOBHH MPABOBOTO
pEryJIUpOBaHUsl U HaxXoJslUecs C HHUMH B CHCTeMHBIX cBs3six (Syrykh, 2004:212).
HmenHo Onarofapsi MHTETpaTUBHBIM CBOWCTBAM PaBHOIPABHUE BHICTYIIAET BCEOOIM (PyH-
JaMEHTaJIbHBIM IPUHIUIIOM MPaBa, OXBATHIBAET BCE AJIEMEHTHI BHY TPHHALIMOHAIBHOMN CH-
CTEMBI POCCHICKOTO MpaBa U HaXOAUTCS C HUMHM B OPraHUYECKOM eqUHCTBE. OTCYTCTBUE
paBeHCTBa B IpaBe CBOJUT Ha HET ero (ImpaBa) LIEHHOCTHBIE cBoiicTBa. Kak crpaBeninBo
OTMEYaeTcs B JIUTEpaType, I/Ie HET paBeHCTBA, TaM HET U MpaBa Kak TakoBoro. Ha Hezmo-
MyCTUMOCTh OTCTYIUICHHS OT NMPHHIIMIIA TPABOBOTO paBeHCTBa yka3siBanu B.H. Kyapss-
neB (Kudryavtsev, 2017), H.B. Burpyk, H.A. Bmacenko, I'.B. Mansnues, B.Jl. 3oppkun
(Zorkin, 2015), B.B. JIynees (Luneev, 2013) u apyrue aBTopébI.

B To e Bpems, HecMOTpsI Ha IPU3HAHKUE IPABOBOTO PAaBEHCTBA (PYHAaMEHTAIbHBIM,
BEIYLIUM TNPHHIUIIOM CHUCTEMBI POCCHHCKOTO IpaBa, JUCKYCCHOHHBIMHM OCTAOTCS, Kak
MUHHMYM, J1Ba Borpoca: 1) neiictByer nu B Poccuiickoit @enepanyn, B JpyruX CTpaHax
MUpa MPUHIIUI PABOBOTO PABEHCTBA pPeanbHo, T.€. POSBISIETCS JIM OH KakK (aKTHUECKOe

4 Cm.: Beeobmmas nexsiapanus npas uenoBeka. Ilpunsta pesomonueii 217 A (IIT) Tenepansnoii Accambnen
OOH or 10 pexabps 1948 roma. Pexum goctyma: https://www.un.org/ru/documents/decl conv/
declarations/declhr.shtml (maTa o6pamenns 09.01.2023).
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MIPaBOBOE PAaBEHCTBO MJIM OCTaeTcs He Oojee 4eM (pOopMajbHO-IIPABOBHIM PAaBEHCTBOM B
KOHKPETHBIX TNPABOOTHOIICHUSX; 2) B KakuX cdepax nmpaBa M Ha KAKKX YPOBHIX MpPaBO-
BOTO PETYJIMPOBAHHS MOXKET pedibHO ISHCTBOBATH MPUHIIMI IPABOBOTO PaBEHCTBA.

O6pamasch kK y9eHHI0 ApucToTens o rocymapcTse, H.A. Biacenko 3ameTwr, 9To
BeJMKUH Guiocod KpacHOW HUTHIO IPOBOAUT OCHOBOIIOJIAratoIiue MBICIH O TOCYJapCcTBe
KaK «J100poJeTeny Uil 4esIOBeKa», O CBS3UM J0OpOAETENM U TOCyAapcTBa, CUACTHS
u rocyaapcrsa (Vlasenko, 2021:485).

[To mMbIcn ApHCTOTENS, TOCYIaPCTBO, KaK 100poIeTelb, KaK ColMallbHOe 00pa3oBa-
HHe oOecrieurBaeT paBeHCTBO I BeeX. [Ipu 3TOM, BBICTYIIasi OCHOBHOM IIENIBIO TOCYAap-
CTBa, 100pOJETeNh LEHUTHCS BbIle BceX. Ecim rocrnoicTtBo 6orarcrsa LEHUTCS BbILIE
JIOOPOAETENH, TO TOCYJaPCTBO CTAHOBHUTCS KOPHICTONFOOMBEIM (Aristotel’, 1984:439).

Kak BuauM, HEHTpaJIbHBIM 3B€HOM B HACIEAUHU APHUCTOTENS IPOCMATPUBACTCS e
«TOCYApCTBEHHOW 100OPOAETEN», OCYILECTBICHHE KOTOPOH HEMBICIUMO 0€3 «paBEeHCTBA
IUIsl Bcex». BhIcka3aHHbIe Ooiee ABYX ThICSAY JIET TOMY Ha3a]| HJIeH MBICIHUTENS TOTO Bpe-
MEHH HHCKOJIBKO HE MOTEPSUIM CBOEH aKTyallbHOCTH U B Hatre Bpems. [Ipobiema obecre-
4yeHus (PaKTUIECKOro PaBEHCTBA B OOLIECTBE MO-MIPEKHEMY OCTAETCsI OCTPOM U AUCKYCCH-
OHHOM.

ITo muenuto B.C. Hepcecsinna, pakTrieckoe paBeHCTBO — «BEJIMUMHA HPPALOHANb-
Has», «Janekas OT PaBEHCTBa», MNPOTHBOpeYalass caMOMy IIOHATHIO pPaBEHCTBA
(Nersesyants, 2005:18). [IpoTuB TpakTOBKH paBEHCTBA B MIPABE TOJBKO Kak (popmMaibHO-
[IPaBOBOTO paBEeHCTBA 000CHOBaHHO Bo3paxkaeT B.M. Cripbix (Syrykh, 2007:140). ITo ero
MHEHHIO, IIPAaBOBOE PABEHCTBO 110 (popMe U 110 CONEPKAHUIO MOXKET OJTHOBPEMEHHO ObITh
HE TOJBKO (opMabHbIM, HO U pakTnueckuM (Syrykh, 2011:447). [locnennee cymecTBo-
BaJIO BO BpeMeHa APUCTOTENS U PeajbHO CYIECTBYET M0 HACTOSIEE BPEMs, XOTS U B JI0-
CTaTOYHO OrpaHHYeHHBIX cepax. Tak, B COBpEMEHHBIX Pa3BUTHIX CTPaHaX PaBHOE MPAaBO
CYILIECTBYET Ha ypOBHE MHMHHUMAaJbHbIX cTaHmaptoB. CoriacHo BceoOmelt neknmapanuu
IpaB YeJI0BeKa Kax10€ roCy1apcTBO 00s13bIBaETCs 00eCIIeunBaTh MUHUMAJIBHBIN CTaHIAPT
MaTepHaJIbHbIX U AYXOBHBIX OJIar Ka’KAOMY, HE3aBUCHUMO OT 110J1a, Pachl, HAMOHAJILHOCTH,
ypoBHs OnarococtosiHust u Ap. B Poccuiickoit denepanuu B cOOTBETCTBUH C 1. 2 CT. 19
Koncrtutynun PO rapantupyercss paBeHCTBO IpaB M cBOOOJ UelIOBEKa U TpakAaHUHA
HE3aBUCHMO OT NPU3HAKOB, 3a()MKCUPOBAHHBIX B HA3BAHHOW CTATheE.

Yro kacaercst obecrieueHust (PaKTHUECKOTO paBEHCTBA, TO B COOTBETCTBUU ¢ KOoHCTH-
tyuueit PO (4. 2 ct. 7) 1 Ha ocHOBaHMH BeeoOieit nexnapauy mpas 4eaoBeka GpakTaye-
CKO€ IIPaBOBOE PABEHCTBO cyllecTBYeT B Poccuiickoit deepaliuu, Takxke Kak U B pa3BU-
TBIX CTpPaHaX, BO-NIEPBBIX, Ha YPOBHE MHUHHUMAJbHBIX TI'OCYIApCTBEHHBIX CTaHIAPTOB:
MUHHMMAJBHBIA pa3Mep OIUIaThl TPYJa, MUHUMAJIbHBIE COLUAIbHbBIE IEHCHH, TOCOOHS IS
MHOTOZIETHBIX CeMEH, MHBAJMJIOB, COLMAJIbHOE CTpaxoBaHUE, OKa3aHHE METUIIMHCKON
MIOMOIIM B TOCYJapCTBEHHBIX U MYHHIIMIAIBHBIX YUPEKICHHUAX 3PABOOXPAHCHUS, PaB-
HBIA JTOCTYH K TOCYAApCTBEHHOH CiIyXx0e, rapaHTHpyeMas OOIIe0CTyIMHOCTh U Oecruiat-
HOCTh OCHOBHOTO 00mmero oopaszoBanus u ap. [Ipu 3ToM aBTOp JaHHOIO HCCIIEAOBaHUSA
00OCHOBBIBAET, YTO MUHUMAJIbHBIE TOCYJAPCTBEHHBIE CTaHAAPTHl MOTYT JOMOJHATHCA U
MIPEBBIIATHCS PELICHUSIMH, IPUHATHIMU 110 COOCTBEHHON MHUIIMATHBE PABOTBOPUYECKUMHU
opranamu cy0bpekToB PD, MecTHOTr0O caMoynpaBiieHusl, JIETaT30BaHHBIX HETOCY1aPCTBEH-
HBIX 00pa30BaHUH, HHBIX COIUAIBHBIX COOOIIECTB C Y4eTOM BO3MOKHOCTH UX OFOJKETOB.

OnHaKO B POCCHICKOM U 3apyOeHOM HAyYHOH JTUTEpaType 10 CHUX MOp CYIIECTBYET
MHEHHE, YTO COBPEMEHHBIE IoCylapcTBa, (OpMaIbHO HaJEeNss BCEX WIEHOB OOILECTBa
PaBHBIMH IIpaBaMH, HE MOTYT TapaHTHPOBATh MPEIOCTaBICHHE UM DPaBHBIX >KU3HEHHO
HEOOXOIUMBIX MaTE€pPHajbHBIX M JyXOBHBIX Ojar, a mpeiaraloT OpHEHTHUPOBATHCS Ha
npuHOMN «camoobecneueHus». [logoOHbIe mMpoOaeMBl CyIIECTBYIOT M B Poccuiickoii
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Oenepanuu. Kak ormeuaer H.A. Binacenko, «pakTuiecku riaTHbie 00pa3oBaHUE U MEJIH-
IIWHA B YCJIOBHSIX HU3KOH 3apab0THOM TUTaTHl 1 MUHUMAIBHBIX IEHCUH — 3TO OOJIE3HEHHO
3arsiHyBLIHECs PakTopsl coBpeMeHHOocTH» (Vlasenko, 2021:481).

Cornamasch ¢ aBTOPOM, MOXKHO TIOJYEPKHYTh, 9TO (hOpMaIbHOE PAaBEHCTBO HE MO-
JKET COOTBETCTBOBATH COBPEMEHHBIM pPeallusiM M MEPCIEKTHBaM pa3BUTHs mpasa. Kak mo-
Ka3bIBaeT MPAaKTHKA, OOIIECTBO HJET MO IMyTH PACIIMPEHHS HE TOJBKO chep peanbHOro
JICHCTBHS PABEHCTBA, HO M CPEJICTB, C MOMOIIIBEO KOTOPHIX MOXHO JIOCTHYb (PAKTUIESCKOTO
MIPABOBOTO PaBEHCTBA M YMEHBIITUTH COITMATHHOE HEPABEHCTBO B IEJIOM. Bhicokoahdek-
THUBHBIM CPEJICTBOM BBICTYIIAIOT CET'OJIHS HOBBIC TEXHOJIOTHHU B TIPaBE, KOTOPHIC C MaTeMa-
TUYECKOH TOYHOCTHIO MOTYT ONPEAETUTh BO3MOXXHOCTH TMOBBIMIEHUS 3(PPEeKTHBHOCTH
NEHCTBHUS HOPM TIEPBUYHOTO MIPABOBOTO PETYJIUPOBAHUS, YTO CITIOCOOCTBYET HCITOITHEHHUIO
MIPUHIIUTIA TTPABOBOT'0 PaBEHCTBA BO BCEX OTPACIISIX CUCTEMBI POCCHIICKOTO MTPaBa M Ha BCEX
YPOBHSIX TPABOBOTO PETYJIUPOBAHMUS.

Kax yxe orMmeuanoch, 0051aasi HHTETPaTUBHBIMUA CBOWCTBAMHU M BBHITIONHSST MUCCHIO
MIEPBOTO MIPHUHITUIA B CHCTEME POCCUHCKOTO TIpaBa, IIPUHITHII IIPAaBOBOT'O PABEHCTBA HE MO-
JKET BBICTYIATh KaK «()OpMabHBII ONpeeuTeNb PABHOM MephD» THOO0 KaK «a0COII0THOE
PaBEHCTBOY, T/Ie CIIMBAIOTCS OOIINE M JIMYHBIE WHTEPECHl «B HEPA3TMUYUMOM EIHHCTBE.
3aKoHOAATENBHOE 3aKPETICHUE MUHUMAIbHBIX TOCYAapCTBEHHBIX CTAaHAAPTOB obecreye-
HUSI MAaTEPHATBLHBIX U JTyXOBHBIX OJIar U BO3MOKHOCTh WX CYIIECTBEHHOT'O JIOTIOJIHEHUS Ha
pPETHOHATBFHOM, MYHWIIMITAIFHOM W HWHBIX YPOBHSX IPABOTBOPUYECTBA CIYKHUT TOMY
yOeTUTETHFHBIM JI0KA3aTEICTBOM, OMPOBEPTAIOIINM TE3UC O IPAaBOBOM PaBEHCTBE Kak
(hopMaTbHO-TIPAaBOBOM PaBEHCTBE.

ITox 3TUM yTI0M 3peHUs] HOBBIE BBHICOKHE TEXHOJIOTHUH CYIIECTBEHHO pACULUPAIOM
peallbHOE EeHCTBUE NMPUHIUIA TPABOBOTO paBEHCTBAa. Tak, B paMKax ToCyJIapCTBEHHOU
nporpaMmel «MHpopManmonHoe obuiecTBo» peanusyercst OenepanbHbiii mpoekT «Llud-
POBOE rOCYIapCTBEHHOE yIpaBieHue». [IpOeKT, MHUIIMUPOBAHHBIAH MUHUCTEPCTBOM K-
POBOTO pa3BUTHsI, CBSA3M U MAacCOBBIX KOMMYHHKaLuil Poccuiickoii @enepannn opueHTH-
pOBaH Ha JOCTIKEHHWE HanmuoHanbHOU Tenmn «lludpoas tparnchopmarus». [locnemHss
onpenenena YkazoM [Ipesunenta PO ot 21 utons 2020 r. Ne 474 «O HaMOHANBHBIX LENAX
pazsutus Poccuiickoit ®@enepauun Ha nepuon go 2030 roma». depepaibHbli OPOEKT
IpelyCMaTpUBACT MEPONPUATHS U(PPOBOI TpaHCHOPMAIIUN CUCTEMBI TOCYAaPCTBEHHOTO
VIIPaBJICHUSI, HAPaBICHHEIE HA JOCTIKCHUE «HOBOTO YPOBHS TIPEIOCTABICHHUS YCIyT
HEOOXOAMMBIX JJIs MOBBIIICHUS KAYECTBA JKU3HU TPaXKIaH», YBEIMYCHUE J0JH MaCCOBBIX
COIMATBHO 3HAYUMEIX YCITYT, OCYIIECTBIAEMBIX B 2EKTPOHHOM BHJIE 10 95 %,

[IpakTrueckas 3HaYUMOCTh aHAITU3UPYEMOTO MTPOEKTA COCTOUT B TOM, YTO OH IPE.Ty-
CMaTpUBAeT OKa3aHHE T'OCYJapCTBEHHBIX YCIYT TOCPEICTBOM «PEECTPOBOW MOMEIH,
XapaKTepU3yeMOii B JINTEPATYPE KaK «CHCTEMATH3UPOBAHHBIN MePeUeHb IaHHBIX, (popMu-
PYEMBIX B COOTBETCTBHUHM C MOcTaBleHHbIMHU 3aadamm» (Tereshchenko, 2021). Co3naBae-
Masi C TMOMOINBIO ITM(POBBHIX TEXHOJOTHH MOJETh CUCTEMATH3allMd W YHUDHUKAITIH
«TIepeYHs TaHHBIX», 00eCIIeYnBaeT aBTOMATH3NPOBAHHY0 00pabOTKY M XpaHeHHEe HHGOP-
Manuu Jr00ro 00beMa.

Takum 0Opa3om, OecripepbIBHO CO3/1aBaeMblii HHPOPMAIIMOHHBIN Pecypc MO3BOJISIET
MOBBICUTh  ONEPATUBHOCTh MPOTHO3UPOBAHMSI M CTPATETUUYECKOTO IUTAHUPOBAHUS
B YKa3aHHBIX c(hepax, yCTPAaHUTh M3JIHUIITHAC 3BCHBS U ATAIBI YIIPABICHICCKOU e TEIBHO-
CTH, COKPATHTh CPOKH TPHHSTHS YIPABICHYCCKUX PEIICHUA W TEM CaMbIM CO37aTh

SCm.: «lludpoBoe rocymapcTBeHHOE ympaBieHHe». Pexum moctyma: https://digital.gov.ru/ru/activity/
directions/882/ (mara oopamenus: 09.01.2023).
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OnarompuATHBIE YCIOBUS peaju3alyy IPUHIHIA T[PaBOBOrO paBeHcTBAa. llpuBenem
KOHKPETHBIE JOBOBI.

Bo-niepBbix, mpu UG POBOI PEeCTPOBOM MOJICIIA CHCTEMATU3UPOBAaHHAS U YHUDUITH-
poBaHHas TpaBoBas WH(GOpPMAIU, €€ TOYHOCTh U JIOCTOBEPHOCTH, BHICOKAsI COITUATBHO-
[IpaBoOBas U MPAKTHYECKasi 3HAYUMOCTH TTO3BOJISIET O0JIee MPEeIMETHO OCYIIECTBISATh KOH-
TPOJb 32 HCIONHEHUEM (eepaabHBIMU OpraHaMU HCIIOJHUTEIBHON BIACTH 3aKOHOB,
3aKpeIUIIoIuUX 00s3aTeNbHbIe MUHIUMAJIbHbBIE TOCYJapCTBEHHBIEC CTAHAAPTHI U TapaHTH-
PYIOIIMX TOJMY4YEHHE Pa3TUYHBIMH KaTETOPUSAMHU IpaX<J1aH, YCTAHOBJIECHHBIX MaTepHalb-
HBIX U JyXOBHbIX Oyar. [Ipu 3TOM yMeHbIIaeTcsi 00beM JIOKYMEHTOB, MPEICTaBIISEMbIX
IIpH 3aIIXUTE W BOCCTAHOBJIICHWM HApPYIIEHHBIX MPaB B TeX CIydYasx, Korja o(puinaibHO
YCTaHOBJICHHOE TTOJTyYeHUE MaTepHaIbHBIX U JYXOBHBIX OJIar 0CTaeTCsl HEMCIIOTHEHHBIM.

Bo-BTOpBIX, IM(]pOBast peecTpoBas MOAEITh YCUINBAET rapaHTHH UcHodHeHus KoH-
crutyuuu PO, ¢enepanbHbIX 3aKOHOB, HOPM MEXKIYHApOTHOTO IpaBa, KOHCTUTYLHH,
YCTaBOB, 3aKOHOB CyOBekTOB PD, yCTaBOB M MpeANHrcaHuil MECTHOTO CaMOYIPaBICHHS B
TeX CIydasx, KOTJa MUHUMAaJIbHBIE TOCYIapCTBEHHBIE CTAH/IAPTHI JOTIOIHSAIOTCS U MPEBBI-
[Iar0TCs TIEPBUYHBIMA HOpMaMu CyOBexToB (Denepannv, MECTHOTO CaMOYIpPAaBICHHUS U
NPEANUCAHUSIME JIETAIU30BAaHHOTO HErOCYJapCTBEHHOrO MpaBOTBOpYeCcTBa. B maHHOM
CJly4ae peecTpoBas MOJIENb MPEMSTCTBYET MPOSBICHUIO PA3IMYHOTO POJia 370yIOTpedIIe-
HUH, MOIIIEHHUYECTBA U KOPPYIILIMHU IPU Ha3HAUEHUH JTOTIOJTHUTENbHBIX MaTepUAIbHBIX U
IYXOBHBIX OJlar Juid pa3InYHBIX COLMAIBHBIX TPYMI, a TAKXKE MEePCOHANBHBIX BBIIJIAT,
OCYIIECTBIISIEMBIX B PETHOHAX, MyHHIIUTIAIBHBIX 00Pa30BaHUAX, KOMMEPUYECKHX U HEKOM-
MEpUYECKUX OpraHU3aIMiIX, UMEIOIINX CTAaTyC CaMOPETYJIHPYEMBIX 00pa30BaHWM, MHBIX
COLIMABHBIX COOOIIECTBAX.

Uro kacaercs caMOpEryJMpyEeMbIX OpraHu3aluii, ToO B COOTBETCTBUHU C 4. 1 CT. 2
®enepanpHoro 3akoHa «O camoperynupyeMmbix opranusanusax» ot 01.12.2007 r.
Ne 315-®3 (c u3m. Ha 02.07.2021 r.) IO HUMH PUZHAOTCS HEKOMMEPUIECKHUE OpraHu3a-
1uH, coznaBaeMeie B cootBeTcTBUr ¢ 'K PO u @enepanbubim 3akoHoM o1 12.01.1996 T.
Ne 7-03 «O HEKOMMEPYECKUX OPTaHU3AITHIXY.

3aKOH O CAMOPETyIUPYEMBIX OpTraHU3ALUAX 3aKPEMUI MOHSATUE «CAMOPETYIHPOBa-
HHE», IOJT KOTOPBIM MOHUMAETCSI CAMOCTOATENbHAS U UHUIIMATUBHAS JESITENbHOCTh, OCY-
HiecTBIsIeMas CyObeKTaMU MPEANPHUHUMATENBCKON WM MPO(ECCHOHANBHON esITeNbHO-
CTH, COJIep’KaHUEM KOTOPOIl sIBJIAETCS pa3pabOTKa M YCTAaHOBJICHHE CTAaHAAPTOB U MIPABHI
YKa3aHHOU eATeNbHOCTH. [IpH 3TOM caMoperyinpoBaHUe OCYILIECTBIISIETCS] HA YCIOBHSX
o0BennHEeHNS CYObEKTOB YKa3aHHBIX BUAOB JACATEIHHOCTH B CAMOPETYIHPYEMbIE OpTaHH-
3amuu (4. 2 cT. 2). 3aKOH Tak)Ke YCTAHOBWII CTATyC CAMOPETYJIHPyeMOl OpraHU3allny, ee
[IPaBOBOE IIOJIOKCHHE, OINPEACNIU OpraHbl YNPAaBICHUS, 3aKPEN MOJHOMOYHUS Ha
CaMOCTOSATEIbHOt OCYILIIECTBIEHUE IPABOTBOPUECKO AEATEIBHOCTH, IPUHATHE HOPMATHUB-
HBIX TPAaBOBBIX aKTOB UCXOMA U3 MIPEAMETa CAMOPETYINPOBAHNS.

B-TpeTpux, TOCTOMHCTBOM IM(POBOI peecTpPOBONW MOAETH SABISAETCS U TO, YTO YHH-
(hmkanms MpaBOTBOPYECTBA, MPABOPEANTH3AINY, TIPABOOXPAHBI, MTPABO3AIIHUTEI, TPUMEHE-
HUS FOPUIUYECKON OTBETCTBEHHOCTH, UCTIOJTHEHUS CAHKLIMMA, SBIISIFOIINXCS KOMIOHEHTaMU
MeXaHn3Ma, 00eCIeUHBaIOIIET0 UX EAMHCTBO B 00IE0053aTeIBHOCTb, CO3/IaeT pealn3ye-
MOMY MPUHUMITY OJIarONPHSITHBIC YCIOBHS IPH €ro mnepeBojie U3 GopMaabHO-IPaBOBOIO
COCTOSTHUSI B (DAaKTHUECKOE PABEHCTBO B KOHKPETHBIX MPABOOTHOLICHHUSX.

JlonoaHuTENHBIM U BecbMa 3(p(QEeKTUBHBIM CPEACTBOM, HCIONB3YEMbIM B paMKax
rocyIapcTBeHHOW mporpaMMbl  «HpopManmmoHHOe 0OIIECTBO», CIIOCOOCTBYIOIINM
peai3aniii TpUHIUIA PaBEHCTBA, BBICTyMaeT IudpoBas TpaHchopMmanus B (opme
«MAaITMHOYMTAEMOT0 TIpaBa». Ee mpuMeHeHHe OoOBSICHIETCS MOCTOSHHBIM yBEIUYEHUEM
MaccHBa MPABOBBIX aKTOB, Pa3IMYAIOLIMXCS MO CTPYKTYpe, COAEPKaHHIO U (opMe uX
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BBIPAXXEHMSI, YTO CYIECTBEHHO 3aTPYJHSET MOATOTOBKY MOCTYMAIOIIUX JOKYMEHTOB JIs
UX aBTOMAaTU3UPOBaHHOU 00paboTku. [Ipu 3TOM, Kak yke oTMeuanock, chepa nmpasa obia-
JaeT OOJBIIMM MOTEHIMAIOM NMPUMEHEHHS HU(POBBIX TEXHOJIOTHI Ha YpOBHE BCEil cH-
CTEMBI IIpaBa.

Ucxonst u3 atoro 15.09.2021 r. npunsata Konuenuwus, paspaboTaHHas NPaBUTEb-
cTBeHHOU koMuccueit Poccuiickoit denepaiiny, OpueHTUPOBAHHAS HA TPUMEHEHHUE TEXHO-
JIOTHM «MaIIMHOYUTAEMOro0 IMpaBa», T.€. Ha MEePEeBOJl MPABOBBIX HOPM Ha S3bIK MPOTPaM-
MHUPOBaHUS, IPUMEHEHHUE UX B BUIe HEOOXOAMMBIX MHPOPMAIIMOHHBIX cucTeM. Kak moka-
3BIBAET MPAKTHKA, TAKHE MEPBI MO3BOJISIOT 3HAUNTENIHHO yCOBEPIICHCTBOBATH aBTOMATH-
3UPOBaHHYI0 00pabOTKY MOCTYNAOIIUX HOPMATUBHBIX TEKCTOB, COKPATUTh BPEMS ITOMCKA
JOKYMEHTOB, COJEpPXAIIUXCsi B HYXHBIX PEECTpax, HCKIIOYUTH BO3MOXKHOCTH HX
IyOIMpOBaHUS.

B 10 xe BpeMs oOpariaeT Ha ce0st BHUMaHHE TOT (DaKT, YTO Psii aBTOPOB TOBOPHUT O
HEIeJIECO00Pa3HOCTH TEPEBOa B MAaIIMHOYUTACMBIA BHUJ JECHCTBYIOIIUX 3aKOHOB, IO-
CKOJIbKY MIX M3HAYAJIBHO CJIETyeT MpopadbaTeIBaTh Mo/ U(PPOBOE HCIIOIB30BaHUE,  TAKKE
«BEPXHEYPOBHEBBIX» 3aKOHOB, Hampumep, Koncturynmm P®, obpasyromieit 0a3oBbie
NOHATHSA U oTHomeHus®. Kak HaM TIpejicTaBiseTcs, B 3TOM €CTh OMpe/IeeHHbIH CMBICI.
K BepxHeypOBHEBBIM aKTaM TaKXe CJIEAYET OTHECTH KOHCTUTYLUH U yCTaBbl CyOBEKTOB
P®, ycTaBbl MyHUIIMNIANBHBIX ¥ CAMOPETYJIMPYeMbIX 0Opa3oBanuii. VI3 aToro cienyer, 4to
MaIIMHOYNTAEMOE TPABO UMEET OrPaHMYEHHYIO 00J1aCTh MPUMEHEHHSI.

Oco060ro BHIMaHHUsI B BOITPOCE O POJIU BBICOKHX TEXHOJIOTHI B pealTu3aliy MPUHIIHIIA
pPaBHOIIPABUS 3aCITyKHBACT IIHUPOKO OOCYyKIaeMasi B COBPEMEHHON POCCHUHCKON U 3apy-
0eXHOI1 JInTeparype uaes aBTOMAaTHYECKOro CO3JIaHMs HOPM IpaBa Ha 0asze MpUMEHEHUS
CHCTEM UCKyccmeeHno2o unmeniexkma. Ero onpenenenue, Kak KOMIUIEKCa TEXHOJIOTHYe-
CKHX pellIeHUH Ha OCHOBE TEXHUYECKOI'0 YCTPOICTBa, CIIOCOOHOI0 BOCTIPUHUMATH U Tiepe-
nasath uHbopManuio, naHo B denepansuom 3axone ot 24.04.2020 r. Ne 123-037.

Cpenu 3aKperuIeHHBIX 3aKOHOM MMPU3HAKOB HCKYCCTBEHHOT'O MHTEJUIEKTAa MOXKHO BBI-
JeTUTh J1Ba HauboJiee XapakTepHbIX, UMEIOLINX NPSIMOE OTHOIIEHHUE K peaau3aluy IpuH-
LUIa PaBHONPABHs: BO-NEPBBIX, CHOCOOHOCTH Takoro (eHoMeHa 0e3 4YeI0BEUYECKOTro
UHTEJUIEKTa U 0e3 3aJaHHOrO aJIFOPUTMAa OCYIIECTBIISITH OUCK MPaBOBOH MH(OPMALIH,
MoJBeprars ee riay0okoil 00paboTke u Ha 3TOH 6ase Mmoay4ars pe3yibTaThl, KOTOPBIE MO
CBOMM IHENSIM W COACPKAHHWIO HU Y€M HE OTIMYAIOTCSA OT PE3yIbTaTOB YEIIOBEYECKOTO
MBIIUIEHUS (MHTEIJIEKTa); BO-BTOPBIX, CAMOCTOSTENIFHO, B aBBTOMATUYECKOM pexume (hop-
MHUPOBATh HOPMBI IIEPBUYHOIO PErYIUPOBAHUS JIHOO0 IOPUIUNYECKH 3HAUUMBbIE PEILEHMUS,
KOTOpbIE MOTYT MMETh 00IIeo0s3aTeNIbHOEe 3HaUCHHE Ha (efepasbHOM, PErHOHAIBHOM,
MYHULUIIAJIBHOM U CAMOPETYJIMPYEMOM YPOBHSX NPaBOTBOPUYECTBA U IPABOBOTO PEryJIu-
pOBaHUA.

OpHaKo B 3TOM acleKTe AUCKYCCHOHHBIMH OCTAIOTCS PSAJ] BOIIPOCOB U B TIEPBYIO OYe-
pelb O TOM, BBICTYIAET JI UCKYCCTBEHHBIH HHTEIUIEKT 0OBEKTOM MpaBa, nbo oH (akTuye-
CKH 00J1a/1aeT TEMU K€ IPU3HAKAMH, YTO U OOBEKT IIpaBa B €ro TPAIUIIMOHHOM 3HA4YEHHH,
T.€. KaK pa3sHooOpa3Hble MaTepHalibHbIE U HEMaTepUualbHbIe SBJIeHUs MO0 Onara, cocoo-
HBIE YJOBJIETBOPSATH WHTEPECH YNPAaBOMOYECHHOrO JMia. MHOruMe aBTOpPBl OTMEYaroT,

6 Pazun H., Otoukuii I1. 3akoH Ha A3bIKe MCKYCCTBEHHOTO MHTeNeKTa. Pexxum noctyna: https://econs.online/
articles/opinions/zakon-na-yazyke-iskusstvennogo-intellekta/ (zata obpamenus: 14.01.2023).

7 ®enepanbHbIi 3aK0H «O MPOBEJICHAN JKCIIEPUMEHTA 110 YCTAHOBIEHHUIO CIENHUANBHOTO PETYIMPOBAHUS B
LETAX CO31aHUs HEOOXOAMMBIX YCIIOBHH /Ul pa3pabOTKH U BHEIPEHHS TEXHOJIOTUH NCKYCCTBEHHOTO MHTEN-
nexTa B cyonsekTe Poccniickoit @enepannu — ropoae dheaepaabHOro 3Ha4eHUS MOCKBE 1 BHECCHUH N3MEHEHHUH
B craThi 6 1 10 ®denepanbHoro 3akoHa “O mepcoHaNbHBIX AaHHBIX» OT 24.04.2020 Ne 123-®3. Pexum no-
cryna: http://www.kremlin.ru/acts/bank/45475 (nata oopamenus: 14.01.2023).
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YTO MCKYCCTBEHHBIH MHTEIJICKT CII0KHO OTHECTH K «KJIACCHYECKOMY» O0OBEKTY IpaBa Ha
TOM OCHOBAHHH, YTO TaKOW «OOBEKT, MPUHUMAs CAMOCTOSTESIILHBIC PEIICHNUS, HE HECET 3a
HUX IOpUAnYecKoi oTBeTcTBeHHOCTH» (Sokolov & Soldatkina, 2022).

He mMeHee TMCKYyCCHOHHBIM SBJISI€TCS BOIPOC O HAAEIEHHN HCKYCCTBEHHOTO MHTEII-
JeKTa MPaBoCyObEKTHOCTEI. CTOPOHHMKH TOYKU 3pPEHHS O TOM, YTO HCKYCCTBEHHBIN
MHTEIUIEKT MOJXKET BBICTYIIATh CyOBEKTOM IpaBa, 00OCHOBBIBAIOT CBOIO TIO3UIIUIO TEM, YTO
Takoil eHOMEH co3maH 1Mo o0pa3y YejoBeKa W IOTOMY y HEro MOTYT ObITH HpaBa U
obsi3anHocTH. (Yastrebov, 2017; Morkhat, 2018). [Tpu 3ToM apyrue aBTOpbl BECbMa 0CTO-
POKHO TMpPEAJIaraloT B MEPCIEKTHBE HAICIUTh HCKYCCTBCHHBIH HHTEIUICKT OCOOBIM
CTaTyCOM «3JIEKTPOHHOTO JIUIIa» JTHOO PacCMaTPHBAThH €r0 KaK «KBa3U-CyOBEKT IpaBay
(Vasiliev & Pechatnova, 2020).

C TOYKM 3peHHs FOPUIMYECKUX OCHOBAHMH MHOTHE aBTOPBI OCTPO CTaBAT BOIPOC O
NPEKIACBPEMEHHOCTH HAJICJICHUS! CUCTEMbl UCKYCCTBEHHOT'O MHTEJUICKTa MPaBOCYOBEKT-
HOCThI0. COMHEHHSI Y HUX BBI3BIBAIOT HEONPEICIICHHOCTh CTaTyCa U IOPUANYCCKOM CHITBI
(hopMHUpyEMBIX pelIeHnH.

HanGosnbiee KOIM4ECTBO BOIIPOCOB BO3HUKAET MO STHYECKUM IPOOIEMaM HCIIONb-
30BaHUs TEXHOJIOTMH MCKYCCTBEHHOIO MHTEJUICKTa. [I0 MHEHHIO MHOTHX Y4Y€HBIX, IPH
aBTOMaTHYEeCKOM (POPMHUPOBAHHU IPABOBBIX HOPM CIIOKHO PEan30BaTh MX HPABCTBEH-
HYIO COCTaBJISFOLIYIO.

Mo HamieMy MpeCTaBICHUIO, B TUCKYCCUH 110 ITUYECKUM MpPOOJieMaM He YYUThIBa-
eTCsl TO OOCTOSITENILCTBO, YTO UCKYCCTBEHHBIH MHTEIUICKT, 00J1a1asi 0ECCIOPHBIMH BBICO-
KOTEXHOJIOTUYHBIMHU IPEUMYIIIECTBAMH, AKTUBHO y4acTBYET B (JOPMHUPOBAHHUH H peai3a-
LM HPABCTBEHHBIX OCHOB HOPM NEPBHYHOTO PETYJIMPOBAHUS MOCPEICTBOM: 1) BBICOKOI
CKOPOCTH IIPHHATHS, 00pabOTKHU U Niepejaun MpaBoBoil HH(pOpMaIuu, 00ecredeHus ee 10~
CTOBEPHOCTH W TOYHOCTH; 2) CyLUIECTBEHHOTO CHI)KCHHS HEONpPABIaHHBIX PHCKOB
¥ OIMOOK B MEPUO/ ACHCTBUSI HOPM MEPBHYHOTO PETyIHPOBAHUS HA BCEX €r0 YPOBHSX;
3) npensTCTBUS BCSKOTO Pojia 37I0YMOTPEOIeHHSIM U BMEIIATEILCTBA B Tporece hopmu-
pOBaHHUS YIPABICHYECKNX U HHBIX PELICHHH; 4) ONepaTHBHOTO BBISBICHUS (HAKTOB Hapy-
ILICHHS TIPaB U CBOOOJ I'Payk/iaH U rapaHTHPOBAHHOTO MX BOCCTAHOBJICHHS.

WHBIMU CIIOBaMH, 3TOT BOIPOC MOXKHO WHTEPHPETHPOBATH TAK, YTO KOTJA HOPMBI
MEPBUYHOTO PEryJIMPOBAHUS HMPHUHUMAIOTCS 3aKOHOAATEIbHBIM OPraHOM, TO HUX HPAaB-
CTBEHHBIC Ha4yaja, OPraHUYHO CBSI3AHHBIC C MPUHIIUIIOM PABHOIMPABUSI, 3aKJIa/[bIBAIOTCS B
polecce 3aKOHOTBOPUECKO# JesaTeNbHOCTH. Ecin jxe HOPMbI MEPBUYHOTO PEryJnpoBa-
HUS GOPMHPYIOTCS HCKITFOUYMTEIFHO HA OCHOBE BBICOKMX TEXHOJIOTHH B aBTOMaTHYECKOM
pEXKHUME, T.€. HCKYCCTBEHHBIM MHTEJJICKTOM, TO, 110 HALlIeMy NPE/ICTaBICHHIO, HA3BaHHBIN
(eHOMEH BIIOJTHE OOBEKTUBHO OKA3bIBACT, KAaK MPSIMOE, TaK M OIIOCPEIOBAHHOE BCEOXBa-
THIBAIOLIEE BHICOKOTEXHOJIOTUYHOE BO3JCHCTBHE HA HPABCTBEHHBIC CTOPOHBI IIEPBUYHBIX
HOPM, T€M, 4TO, BO-TIEPBbIX, CO3/1aeT OJIArONPUSATHBIC YCIOBHUS JJIsI peaii3alliy PHHIHUIIA
paBeHCTBA MpaBa B KOHKPETHBIX MPABOOTHOIICHHSX; BO-BTOPBIX, 0€3yKOPU3HEHHOCTHIO U
JOCTOBEPHOCTHIO (POPMUPYEMBIX PEIICHHUIA.

B 3TOM KOHTEKCTE aKTyalu3upyercs BOIPOC O TOM, YTO, HOCKOJIBKY IpeaMeTaMu
HOPMAaTHBHON W COLMAIBHOW ITUKH BBICTYIAIOT MOpajbHBIC HJEajbl, IIEHHOCTH HPAaB-
CTBEHHOTO XapaKTepa, KOHKPETHbIC TPeOOBaHUs K 00pa3y )KU3HH B COLIMYME, OOLICCTBEH-
HOC MHEHHE U JIp., TO 3THYCCKUE Havyaja BBICTYNAIOT HENPEMEHHBIM YCIOBHEM pean3a-
MY TIPUHIMIIOB PABEHCTBA U CIIPABE/JIMBOCTH B KOHKPETHBIX MPABOOTHOIICHHUX. 1, Kak
y’K€ OTMEYaJoCh, B 3TOM IIO3UTHUBHYIO POJb MOXET HIPaTh BBICOKOTEXHOJOTMYHBIN
uHTeIUIeKT. OHAKO B PEabHOM JIeHCTBUTEIBHOCTH UMEIOT MECTO HEPaBHBIC YCIOBHS B
OusHece (MaJoOM M CpPEHEM IPeIIPHHAMATEILCTBE), BEI3BAHHBIE MOHOIIOJINEH KPYITHBIX
KOpIIOpallMi, KOrja BOSHUKACT OMAacHOE JJisi OOLIeCTBA COLMAIBLHOE PACCIOCHHE U Jp.
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B nono0HbIX ciyuyasx IOJKHOE U (PAaKTUYECKOE COBMANAIOT HE BCErJa U HE BO BCEM, a
HPaBCTBEHHBIE CAaHKIINY (0100peHNe, TOXBaIa, OCYK/IEHUE, BO3MYIIICHNE) B HEOOXOAMMOI
Mepe He ucnoib3yercs. [Ipu 3ToM MopalibHasi OLEHKA MPAKTUYECKUX JACHUCTBUM M HX
MOTHBOB B NPAaBOTBOPUYECKOM, PETYIATUBHON U WHOW JNeATENFHOCTH (HaMEpEeHHsI, MO0y K-
IEHHST U Ap.) MOXKET OBITh HEIMOJNHOW JH00 pa3iIrMyHOW Ui OJWHAKOBBIX COIHAIBHBIX
TPy U UHAWBUOB U IOTOMY HECIIPaBEIITUBOM.

CJIG,[[OB&TCHI:HO, TaKkou noaxon Aa€T OCHOBAHUEC YTBEPKAATh, YTO OAHUM U3 INNTaBHBIX
JOCTOHUHCTB TEXHOJIOTHI HNCKYCCTBCHHOI'O MHTCIIJICKTA SABJIACTCA €0 OPpUCHTUPOBAHHOCTH
1 OpraHn4eckas CBA3aHHOCTL C IIPUHIIUIIOM paBHOIIpaBUA, OCHOBAHHOM Ha HPaBCTBCHHBIX
Havajax. biarogaps MCKyCCTBEHHOMY WHTEJUIEKTY IOSBISETCS OOJNBIIE BO3MOXKHOCTEH
peanmzanuu GaKTUIECKOTO PAaBEHCTBA B KOHKPETHBIX ITPABOOTHOIICHHUSX.

B sTOM acnekTe KMTalCKHE CHEIMAUCTBl YBEPSIOT, YTO dTHUYECKHE MPOOIeMBbl HC-
KYCCTBCHHOI'O MHTCJUICKTA HA/TyMaHBbI. ITo ux MHCHHIO, Ill/l(prBbIe IIOMOIIHUKH B BUAC HUC-
KYCCTBEHHOTO HWHTEJJICKTa 3HAYMTEIHHO YBEIMYMBAIOT CKOPOCTh PACCMOTPEHUS Jel
B Cydax M aJMHUHHCTPATHBHLIX OpraHax, HMCKIIOYAIOT 3aJICPKKK MPaBOCYyusA, BHOCAT
GOJIBIIIE ICHOCTH ¥ 000CHOBAHHOCTH B PA3PEIICHNH CIIOPOB MEXTy CyOheKTaMHu'.

Peanuzanus NPUHIHUIIA PABHONIPABUA € UCIIOJB30BAHUEM BBICOKHMX TEeXHOJIOTHii
B YCJIOBUSIX PA3HOYPOBHEBOI'O ITPABOBOI0 PEryJimpoBaHnus

Hogrle BbICOKHE TEXHOJIOTHH, HCIIOIB3YEMBIE B CHCTEME POCCUICKOTO MpaBa, CyIIe-
CTBEHHO KOPPEKTUPYIOT OCHOBHBIE TECOPETHUECKHE YCTAHOBKH INEPBUYHOTO MPABOBOTO
pPEryJMpOBaHuUs, €r0 MapaJurMbl U MPAKTUYECKYIO HANPABJIECHHOCTb, Pa3BUBAIOT HJIECIO
Pa3HOYPOBHEBOTO M MHTEIPAaTUBHOIO XapaKTepa MpPaBOBOIO PETYIUPOBAHMs, €ro LENH,
3aJlauM, CPEJICTBA, CTPYKTYPY, MEXaHU3MbI peaJln3allii MPaBOBOTO PaBEHCTRA.

B 3TOM KOHTEKCTE aBTOPOM JTaHHBIX CTPOK OOOCHOBBIBAETCS, YTO BO BHYTPHHALINO-
HAJIBHOM CHCTEME POCCUHCKOTO ITpaBa MEPBUYHOE MMPABOBOE PETYIMPOBAHNE OCYIIECTBIIS-
€TCsl Ha YeThIpeX YPOBHSX: 1) emepansbHOr0 3aKOHOMATEILCTBA; 2) 3aKOHOIATEILCTBA
cyobekroB P®; 3) MyHHIIMIIAIBHOrO MPAaBOTBOPUECTBA; 4) MPaBOTBOPYECTBA KOMMEpYE-
CKHX, a TaK)K€ HEKOMMEPUYECKHX OpraHu3aluil, HMEIOIHUX CTaTyC CaMOpPETyJIUPYyEMBIX
00pa30BaHUl, HHBIX COLUAIBHBIX COOOIIECTR.

B aBTOpCKOI1 HHTEpIPETALNY CYIIECTBOBAHNE HA3BAHHBIX YPOBHEW ITPAaBOBOIO pery-
JMPOBAHUS OOBSICHAETCS TEM, UTO B YCIOBHX IEMOKPATHIECKOTO TPABOBOTO TOCY1apCTBA
pacumpsiercs Kpyr cyObeKTOB, HaIeJIEHHBIX [IPAaBOM IIPUHATHS HOPM NIEPBUYHOTO MIPABO-
BOT'O pEryJIMPOBaHus. B MpaBOTBOPUYECKYIO U PETYJIATUBHYIO JEATENBHOCTD BOBIEKAIOTCS:
1) mmpokue ciou Hacenenus; 2) cyOwbexThl Poccuiickoit denepanuu mo mnpeaMeram
«coBmecTHOTo» ¢ Poccuiickoii denepannu BeneHUs U «COOCTBEHHOI0» MTPABOTBOPUYECTBA
¥ TIPABOBOTO PETYJIMPOBAHUS, OCYIIECTBIAEMOro cyobekramu PD; 3) opransl MECTHOTO
caMOyTpaBJeHHs;, 4) JeraJN30BaHHbIE HETOCYAapPCTBEHHbIE OPTraHU3alld U WHBIE COIIH-
aspHBIe coobmiecTBa. [lpyu 3TOM BaXKHO NMOMYEPKHYTh, YTO KAXKIO€ M3 IEPEUMCIICHHBIX
COLMATIbHO-TIPABOBBIX 00pa30BaHMUI HaJETICHO MPABOMOYNEM CAMOCTOSITEIBHO OCYILIECTB-
JSTH IEPBUYHOE MTPABOBOE PETYIMPOBAHUE B LIESAX 3aKPEIUIEHUS B CUCTEME POCCUHCKOTO
mpaBa 0COOEHHBIX MHTEPECOB PETMOHOB, MyHUIIUIAJIBHBIX 00pa30BaHUH, KOMMEPUYECKHUX,
a Tak)ke HEKOMMEPUYECKUX OpPTaHM3alllil, MMEIOIINX CTAaTyC CaMOPETYINPYyEeMBIX 00pa3o-
BaHMI, WHBIX COIMAJBHBIX COOOIIECTB M MPUAAHHS UM OO0INE00s3aTeIbHOT0 3HAUCHHS.

8 Cm.: CeMb CMEpTHBIX IPEXOB UCKYCCTBEHHOTO MHTEIUIEKTA. Pexkum noctyna: https://trends.rbe.ru/trends/
social/ 5¢b299089a79476e9fd77f5¢ (nata obpamenwus: 07.01.2023).
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Ha3zBannsle hakTopbl U MpeONPeaeNsioT, YTO B HOBBIX YCIOBUSAX MIPABOBOE PEryIMpOBa-
HHE HEOOXO0JMMO MpHoOpeTaeT pa3HOYPOBHEBEIH XapakTep.

B 10 xe BpeMs TpeOyeT 0ObsICHEHUS IUCKYCCHOHHBIN BOIIPOC, KACAIONIMKCS TPaBO-
BOTO PETYJUPOBAHUs, OCYIIECTBIAEMOIO (ellepalbHbIMU, PETHOHAIBHBIMU U MYHHUIH-
MaJbHBIMHU OpraHaMH UCIIOJHUTEIbHON BIACTH.

C ToukH 3peHHs aBTOpa JaHHOTO MCCIIEN0BaHMs, aKThl IPABOTBOPUYECTBA UCTIOIHHU-
TENBbHBIX OPTaHOB HE SABJIAIOTCS CaMOCTOSITENIEHBIM YPOBHEM IPABOBOIO PErYJIMPOBAHHUS.
O60CcHOBaHMEM TaKOM MO3UIIMHM MOXET CIIy>KUTh TO, 9TO B COOTBETCTBUH C JEHCTBYIO-
MU 3aKOHAMH 00 MUCTIOJIHUTEIBHOM BIIACTH U MPSIMBIMH MOPYYCHUSIMH (eZiepalibHbIX U
PETHOHANIBHBIX 3aKOHOB, OPTaHbl HCIOJHUTEIBHON BIACTH MO CBOEMY IMpPEIHA3HAYECHUIO
00513aHbI HCTIOJIHATH HOPMBI IEPBUYHOTO IIPABOBOT'O PEryJIMPOBaHMUs, U IOTOMY [IPUHUMA-
€Mble UMH HOPMATUBHBIC aKThl UMEIOT CTAaTYC BTOPUYHOTO (BCIIOMOTaTEILHOTO) YPOBHS
MPaBOBOTO PETYIHPOBAHUSL. DTHM MOXKHO OOBSCHUTH MPABOMEPHOCTH BXOXKICHHUS TaKUX
AKTOB B 3aKOHOJATENBHBIM YPOBEHH MPABOBOTO PETYJIUPOBAHMS, & B MYHHUIIUIAIBHBIX
00pa30BaHMAX W JIETAIM30BAHHBIX HETOCYJApCTBEHHBIX OPraHH3aIsIX B MPaBOTBOpUE-
CKHUIl ypOBEHb — Ha IIpaBax cyOa1emMeHma.

Heo0xoauMo cBsi3aHHBIE C TIaBHBIM (IIEPBUYHBIM) 3JIEMEHTOM, HOPMAaTHUBHBIE aKThI
WCTIOJIHUTEIILHBIX OPraHoOB BJIACTH HE 00J1aJar0T BCEMH €r0 CYyLIIHOCTHBIMU IPU3HAKaMH
0 CIIEAYIOIIMM OCHOBAaHUSIM.

Bo-mepBBIX, JeiicTByIOIee 3aKOHOJATENBCTBO HAAEISET OpraHbl WCIOJHUTEIBLHOU
BJIACTH IMOJTHOMOYHEM IMPUHATHUS HOPM «BO UCIIOJTHEHHE 3aKOHA», 03HAYAIOIee KOHKPETH-
3aLMI0 IEPBUYHBIX HOPM 0€3 N3MEHEHHUS UX COACPKaHMUS.

Bo-BTOpBIX, BCIOMOraTelbHbIE HOPMBI, B OTIMYME OT TJaBHBIX, OTMEHSIOTCA
B aJMUHHCTPATUBHOM INOPAJKE BBILIECTOSAIIMMHA OpPraHaMU HCIIOJIHUTENBHOM BIACTH.

B-tperbux, IIpaBurensctBo Poccuiickoil denepanuu, OCyLIECTBIISIONICE UCIIOIHU-
TENbHYIO BIIACTh, HAJENAETCS MPAaBOM 3aKOHOJATENbHOW WHHUIIMATHBBI, MOOYKAAromei
l'ocynapctBennyro /lymy nmpuHuMaTe Mepbl, oOecrieunBaromniye: 1) KaueCTBEHHOE COBEP-
LIEHCTBO (peepalibHBIX 3aKOHOB 10 (JOPME U COAEPKAHUIO, UX OPTaHUUECKOE B3aUMOeii-
CTBHE C aKTaMU OPTaHOB HCIIOJIHUTEIBHOW BIAcTH; 2) OTCYTCTBHE B aKTax OPraHoB
WCTIONIHUTENILHON BJIAaCTH HOPM NPOTHUBOpedaliuX (enepaibHOMy 3aKOHOIATENIBLCTBY;
3) COOTBETCTBHE INIABHOTO U BTOPHYHOTO AJIEMEHTOB (ellepanbHbIM CTaHJapTaM, OpUEH-
TUPOBAaHHBIM Ha peaJIM3alrio MPUHILIMIIA PAaBHOIIPABHSI.

Haxonsich, TakuM 00pa3oM, B COCTOSIHUM €IMHCTBA C BOJICH 3aKOHOMATENsS, KaXK b
YPOBEHB IIPABOBOTO PETYIUPOBAHNUS, OIIPEAECIIAEMBIN B HACTOSAIIIEM UCCIENOBAaHUH KaK Ca-
MOCTOSATEJIFHOE COLMAIbHO-IIPABOBOE 00pa30BaHue, 00J1aAaeT COCOOHOCTHIO Ha Oa3e BbI-
COKHX TEXHOJIOI'MH MHTETPUPOBAaTh U HHIMBUILYaJM3UPOBATE IIPaBa 1 0053aHHOCTH B KOH-
KPETHBIX MPaBOOTHOLICHUSX, OCYIIECTBIIATH MPSIMbIe U 00paTHbIE HHTETPATUBHEBIE CBS3H,
AaKKyMYJIHPOBaTh OTEYECTBEHHYIO M MEXTyHAPOJHYIO IPAKTHUKY, y4aCTBOBATh B pa3perie-
HUHM MEKIYHAPOAHBIX KOH(IMKTOB U BHYTPUHAIIMOHAIBHBIX CIOpoB. [IpaBoBoil 0cHOBO#
B IaHHOM CJIy4ae BHICTYMaT odunuansHoe 3akperuieane B 'K PO moustus «iudpossie
mpaBa» (cr. 141.1) u Qenepanbusie 3aKoHbl «O0 3IEKTPOHHOM JTOKYMEHTO000DPOTEY,
«O0 31eKTPOHHON TOIICH» H JIp.

VYray6nsisice B IpeAMET UCCIIeA0BaHMS, aKIIGHTUPYEM BHUMaHHUE Ha paHee YIOMHUHA-
€MBIX O0IIECOIUANBHBIX U IJIAHOMEPHO-PAIMOHANBHBIX BHAX IOPUANYCCKOM JesITeIbHO-
¢t B cepe peanusanMy IMPHHIKIA MPABOBOTO PABEHCTBA HAa PA3JIUYHBIX YPOBHSIX
MIPaBOBOTO PErYINPOBAHMS.

B sTom acnekte kK Haubojee BaXHBIM OCOOCHHOCTSIM OOILIECOIMANbHOTO U TUIAHO-
MEpHO-PALlMOHAIBHOTO NPOLIEcCca YTBEPHKACHUS PUHIUIIA TPABOBOT0 PaBEHCTBA CIELYET
OTHECTH TO, 4TO OypHOE pa3BUTHE «UUPPOBOrO MpaBay IO3UTUBHO OTpakaeTcs Ha
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BBICIIUX (hOpMaxX BBIPAKCHHS BJIACTH HapoJa — pedepeHoyme U C80000HbIX 8blOOpax
(ct. 3 Konctutynun P®). OqHOBpEMEHHO MPOUCXOANT HETPEPHIBHBIA MPOIECC CKIIAJIbI-
BaHUS HOBBIX (DOPM yUdacTHsI IpaX/1aH B IPABOTBOPUYECKON M YIPABICHUECKON A TETHHO-
CTH Ha ypOBHE PErmoHa ¥ MyHHUIIMIIaJIHLHOTO 00pa30BaHus: My OIMYHBIE CITYIIaHUS MTPOEK-
TOB HOPMATHUBHBIX TPABOBBIX aKTOB; HAPOIHEIE IPABOTBOPUYECKUE HHUIIUATHBBI; WHUIIHH-
poBaHue B ceTH MHTEpHET MpoeKTa HOPMATUBHOTO PEIICHUSI MECTHOTO CaMOYTIPaBJICHHUS;
cOOp roJI0COB B MOICPKKY NPUHSATUS HHULIMUPOBAHHOTO MTPABOBOTO aKTa JUOO0 rojI0CoB,
MTO/IAHHBIX TIPOTUB BBIJIBUTAEMBIX IIPABOTBOPUCCKUX HHUITUATHB; IIPUHATHC FOPUITICCKAX
peuIeHui py NOMOIIY «AJIEKTPOHHOM AEMOKpaTUN» U JIp.

Kak mokaspiBaeT mpakTHKa, Ha3BaHHBIE BUIBI OOIIECONMATHHON W TUIAHOMEPHO-
PaIOHANBHON I0PUIUIECKON AeSITeIbHOCTH, OCYIIECTBIIIEMbIe Ha 0a3e HOBBIX TEXHOJIO-
TUi B TIpaBe, 00eCreunBaloT OBICTPYIO U JOCTOBEPHYIO OOpaTHYIO CBSI3b C COIMAIBHOMN
Cpenoii, 4To Mo3BoIAeT Oosee MPEAMETHO OCMBICIUTH BO3MOXHOCTH pPealn3alu IpaBo-
BOTO PaBEHCTBA B YCIIOBHUIX pa3HOYPOBHEBOT'O ITPABOBOT'0 perynrpoBanus. Tak, B u3oupa-
TEBHOM IPOIECCE CTATIO0 AKTUBHO HCITOIB30BATHCS AIEKTPOHHOE TOJIOCOBAHUE, OPraHN3a-
TOpPBI KOTOPOTO YBEPSIOT, YTO OHO CIOCOOHO OOECIeYWTh YECTHBIE M CIIpaBeIJINBBIC
BBIOOPEI. OTHAKO B OOIIECTBE MOSBUIIOCH HEJOBEPHE K AIEKTPOHHOMY TOJIOCOBAHHIO W3-
32 BO3MOYKHOCTH HECAaHKIIMOHMPOBAHHOTO BMEMIATENLCTBA B ATOT MPOINECC CYOBEKTHB-
Horo Qakrtopa. IlpeacraBnsercs, 4To MomoOHBIE HENpPABOMEPHBIC NEHCTBUS, C OAHOU
CTOPOHBI, MOTYT CIpPOBOIMPOBATH MOAPHIB HAEH HAPOJHOIO TPEACTABUTEIILCTBA,
a C Ipyroi — MOTYT TOPMO3UTh PEaTH3alMi0 KOHCTUTYLIMOHHO 3aKPETJICHHOTO IPUHITUTIA
paBeHCTBa, B (hOpMe PaBHOTO M CBOOOTHOTO BHIPAKEHUS BOJHM M30MpaTeieil. Mexay Tem
emie B koHue XIX B. b.H. UnuepuHn nucan, 4To mpeacTaBUTENb — 3TO HE TOJNBKO JIMILIO,
ciyaiee rocynapctBy. Ha atoii ciryx0e oH 3aHMMaeT MeCTO caMUX TpaxkaaH. Uepes HUX
MpeJICTaBUTENb MPoBoaUT MHEHUE rpaxaan (Chicherin, 1899:5).

Yro kacaercsi peepeHyMa, TO TaKOH MHCTUTYT pealiu3allid KOHCTHTYIMOHHOTO
MIPUHIIMIIA PABEHCTBA B IOCTCOBETCKUM TIeproJT Ha (hefiepaibHOM YPOBHE MPAKTHIECKH HE
HCTIOJIb30BAJICS, 32 UCKIIOUEHUEM BHeceHus monpaBok B Koncturyuuwo PO 14.03.2020 r.

Mexay Tem, TI0 HallleMy MpeACTaBIeHUI0, peepeHIyM U CBOOOIHBIE BHIOOPHI, KaK
BBICIIINE HENOCPEICTBEHHbIE (DOPMBI BBIPRXKEHUSI BIACTH HApOJa, OPTaHUYHO JOTOIHSISA
JPYT JIpyTa ¢ MOMOIILI0 HOBBIX TEXHOJIOTUH B IPaBe, MOTJIM OBl BHECTH BECOMBII BKJIA]] B
pean3anyio KOHCTUTYIIHOHHOTO MIPUHIIMIIA PABEHCTBA B IPABOBOM PETYJIHMPOBAHHH.

Opnnako denepanbHBIl KOHCTHTYIMOHHBIN 3ak0H «O pedepennyme B Poccuiickoit
®denepanyn» HE COAEPKUT HOPM, KOTOPBIE MPSIMO TPEayCMaTPHUBalOT BO3MOXKHOCTh BBI-
HeceHUs Ha pedepeHIyM, HHUIIMAPOBAHHBIX IPAXKIaHAMHU MPOSKTOB HOPMATHBHBIX Mpa-
BOBBIX aKTOB MJIM JIGHCTBYIOIIMX aKTOB, C 1I€IbI0 UX OTMEHBI . DTO BJIEUET 3a cO0Oil He
TOJIBKO CYIIECTBEHHOE YMAaJCHHE IpaBa TpaKJaH Ha Y4yacTHE B HPaBOTBOPUECKOU
JEeSITeIbHOCTH, HO M CHIDKEHHE KauecTBa IPABOBOTO PETYIUPOBAHMS HA BCEX €T0 YPOBHSX.
Kak Bepno ormeuaer H.A. Bnacenko, «pedepenaym kak ¢popma 3aKOHOTBOPYECTBA, KaK
WHCTUTYT IEMOKpaTHH sSBJseTCs HepaboTaromumy (Vlasenko, 2021:492).

Mexy TeM CyIIECTBYIOT IMIMPOKHE BO3MOXKHOCTH HCITOJIb30BaHUSI HOBBIX BBICOKHX
TEXHOJIOTUH B OpTaHHU3alMY U POBEACHUN pedepeHayMOoB Ha (peepaibHOM, pernoHallb-
HOM M MYHUIIUTIATBHOM YPOBHSIX IIPABOBOTO peryaupoBanus. Peus B TaHHOM ciydae uaeT
HE TOJBKO O TEXHUYECKON CTOpOHE: MHPOPMHUPOBAHHE TPAKAAH O BPEMEHH U MECTE MPO-
BezieHus pedepeHayma, ero 1essiX, COCTaBICHHE CITUCKOB JIJIsl ONPOca MHEHUS TPaXkJIaH,
OTJIAIICHHUE PE3yIbTaTOB pedepeHayMa, ux ohopMIICHHE B Ka4eCTBE 00IIe0013aTeILHOTO

O DenepanbHbli  KOHCTUTYNMOHHBIM — 3akoH  or  28.06.2004r. Ne 5-®K3. Pexum  jpocryma:
http://www kremlin.ru/acts/bank/21089 (nara o6pamenus 10.01.2023).
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HOPMaTHBHOI'O MPAaBOBOTO aKkTa U Jp. Vcronb30BaHHE HOBBIX BBICOKHX TEXHOJIOTHUH MpHU
MpoBeieHUN pedepPeHIYMOB JA€T BO3MOXKHOCTh IITy0Xe TOHATH MPOOJIEMHBIE BOIIPOCHI,
BOBpPEMs CHSTh COILMAJIbHOE HAIMPSHKEHHE B MYHHIMIAILHOM OOpa30BaHUH, PErHOHE
0 00IIECTBE B LIETIOM.

B 37101 cBs3M M3AEPKKH, CyLIECTBYIOIIUE Ha (eaepalbHOM YPOBHE 3aKOHOIATENb-
HOTO PETYJIMPOBAHMsI, BOCIOJHSIOTCA IMPAaBOBBIM DPEryJIMPOBAHMEM Ha PETHOHAIBHOM
U MyHHUIUNAJIBHOM YPOBHSX. Tak, BaKHBIM CIOCOOOM peau3aluy NPUHIMIIA PABEHCTBA
C MCTIOJIb30BaHNEM BBICOKMX TEXHOJIOTUH HAa MyHUIUIIAIILHOM YPOBHE SIBISIOTCS «HAPO/I-
HBIE MTPABOTBOPUYECKHE MHUIIUATHBBD», CMBICII KOTOPBIX COCTOUT B O(UIMAaTIHLHOM BHECE-
HUM BO BJIACTHBIC OpraHbl IPOEKTOB HOPMATHBHBIX IPAaBOBBIX aKTOB I'PYMIION I'pakIaH
B YCTaHOBJICHHOM 3aKOHOM Mopsiike. OHaKo B COOTBETCTBUH ¢ DenepanbHbIM 3aKOHOM O
MECTHOM CaMOYMpAaBJICHUH Takas (opMa HAPOAHOTO NMPABOTBOPUECTBA MPEAYCMOTpPEHA
TOJIBKO JJIS1 MyHHUIIUIIAJIBHOTO YPOBHS PABOBOTO peryaupoBanus (cT. 26).

Bocnonnennio mpoOena B 3aKOHOAATEIHHOM pETYIUPOBAHUHM HA (enepaabHOM
U pPErMOHANbHOM YpOBHSX criocoOcTBoBanmu Ykaswl [lpesupenta PO ot 09 deppans
2011 r. Ne167 «O06 ob11ecTBeHHOM 00CY>KIEHUN TTPOSKTOB (DemepalbHBIX KOHCTUTYITHOH-
HBIX 3aKOHOB U (esiepanbHbIX 3aK0HOB» U 0T 04 mapta 2013 1. Ne183 «O paccmoTpenun
OO0IIECTBEHHBIX MHULIMATHB, HAIIPABJICHHBIX TpaxkaaHamu Poccuiickoit denepaunu ¢ uc-
10JIb30BaHKEM HHTEpHET-pecypea "Poccuiickas obiiecTBenHas HUIMaTHBa » ',

3HauuTeNpHAs POJIb B PEIICHUH 3TOr0 BOIIpoca oTBoAwIack 1 denepanbHOMY 3aKOHY
«O6 06IIeCTBEHHOM KOHTpOJIe», MpuHsATOMY B mone 2014 r.'! Ienesas ycTanoBKa 3aK0Ha
3aKJII04aj]ach B 00ECICUEHUH y4yeTa OOIIEeCTBEHHOIO MHEHMS, IPEUIOKEHUN U PEKOMEH-
Jauui rpaxzaad, oOIeCTBEHHBIX 00bEANHEHUH, MHBIX HETOCYJapCTBEHHBIX HEKOMMeEpYe-
CKMX OpraHu3alMid IpH TPHUHATHM pEIICHUH OpraHaMHM TOCYJIapCTBEHHOW BIAcTH
1 OpraHaMH MECTHOTO caMoyTpaBieHus. Kak HaMm npeacTaBiseTcs, UCIIOIb30BaHUE AaH-
HOTO 3aKOHA MOTJIO CLIOCOOCTBOBATh pealn3alyy MPUHIIMIIA paBEHCTBa B mpase. O1HaKO
NpPaBWIGHBIA W 4YPE3BBIYAWHO BaXKHBIM 3aKOH, O(UIMAIBHO 3aKPEMUBIIUIN TOHITHE
«OOIECTBEHHBIM KOHTPOJIBY», B PEATbHOM JIEHCTBUTEILHOCTH HE padoTall, 0 4eM CBHIC-
TEJILCTBYIOT O(HUIMANBHBIC aHAJTUTUIECKUE CIPABKU M 00IIECTBEHHOE MHEHUE.

Ceroanst HaZeX/1bl BO3JaratoTcsi Ha HoBbIM DenepanbHblil 3aKk0oH «O TocyaapcTBEH-
HOM KOHTpOJIe (Hal30pe) ¥ MyHHIMIAIbHOM KOHTpose B Poccuiickoit deneparmm» ',

B peanusanuu npuHIUIA PaBHONPABHA C WCIOJIB30BAaHHEM HOBBIX BBICOKHMX TEXHO-
JIOTHH B YCJIOBHUSAX Pa3HOYPOBHEBOI'O MPABOBOTO PETYJIMPOBAHMS, aKTHBHO YYacTBYET HE
OOBIYHBINA 110 CBOEMY Ha3BaHHMIO M XapakKTepy AEATEIbHOCTU (DEHOMEH — «3JEKTPOHHOE
MIPaBUTENLCTBO». Peub UAET 0 1esSTeIbHOCTH (eepabHBIX U PETHOHAIBHBIX OPTaHOB HC-
MOJTHUTENBHOM BiacTu Poccuiickoit deneparuu Mo CUCTEMHOMY M IPO(GECCHOHAIIEHOMY
HCTIONB30BaHMI0 MIHTepHETa M HOBBIX IIM(POBBIX TEXHOIOTUH, UMEIOIINX LIENb ITPEJOCTaB-
neHns GU3NIECKUM U FOPUANIECKIM JINLAM ITyOJIMYHBIX YCIIyT HH(POPMALIMOHHOTO Xapak-
Tepa Mo MHPOKOMY KpyTy BompocoB. OHAKO B peabHON JeHCTBUTEIHHOCTH MOA00HOTO
pola IesSTEeNbHOCTh IIPHUBENA K CYIIECTBEHHBIM H3MEHEHHUSIM BO B3aMMOOTHOILLICHHUSX
MEXIy OpraHaMy UCTIOJHUTEIBHON BIACTH U TpaskaaHamMu. st cpaBHEHHUSI MOKHO OTMe-
TUTh, YTO B CTpaHax EBpOMNbI JeSATENbHOCTh 3JIEKTPOHHBIX HPABUTEIBCTB CBSI3BIBACTCSA

10 Cm.: CoGpanue 3akoHomaTenscTBa Poceuiickoit ®enepaumu. 2013. Ne 10. Cr. 1019.

11 Cm.: @enepanbblii 3akoH Poccuiickoii ®enepauun ot 21 mrons 2014 r. Ne 212-®3 «O6 ocHoBax 06mIe-
CTBEHHOTO KOHTpOJIs B Poccmiickoii @enepannmy // Poccuiickas razera. 23 utonsg 2014 1. Bem. Ne 6435.

12 Cm.: Denepanbublii 3ak0H «O rocyJapcTBEHHOM KOHTPOJIE (HaA30pe) U MyHMIMIAILHOM KOHTpoJie B Poc-
cuiickoit denepamum» ot 31.07.2020 Ne 248-D3. Pexum nmoctyna: http://www.kremlin.ru/acts/bank/45790
(mara obpamenus 10.01.2023).
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UCKITIOYUTEIBHO C CEPBHCHBIMU (DYHKIMSMHU HCIIOJHUTEIBHBIX OPraHoB IOCYIapcTBa,
T.€. C IPEJ0CTaBICHNEM TpaXJaHaM Cyry0o HH(PpOPMAIIMOHHBIX YCIyT.

DneKTpOHHOE MPaBUTENLCTBO Poccuiickoit Denepannn MOXKHO XapaKTepH30BaTh Kak
HOBBIW U JIOCTATOYHO CIIOMHBII KOMIIOHEHT POCCUUCKOI TPaBOBOM CHCTEMBbI, BBIIIOIHSIO-
IMHA COLMAIBHO 3HAYMMble (QYHKIMM Ha BCEX YPOBHIX MPAaBOBOIO PErYIMPOBAHMS:
1) npenocraBnenue rpaxaaHaM, GU3NYECKUM U FIOPUANIYESCKUM JTULaM HHPOPMALIMOHHBIX
YCIYT B 3JIEKTPOHHOM (opMe; 2) mpenocTaBieHHe TO0CTyNna K MHPOPMALUH O JeSTeIbHO-
CTH OPTaHOB HCIIOJTHUTEIHHON BIACTH; 3) OCYIIECTBICHUE CTPYKTYPHBIX M MHBIX TIO3UTHB-
HBIX IIpeoOpa3oBaHNUil B CHCTEME MCIIOIHUTEIHHBIX OPTaHOB BIIACTH, KapAWHAIBHO U3Me-
HUBIIMX XapakTep B3aUMOOTHOIICHHH TOCYAAPCTBEHHBIX M MYHHMIHIAIBHBIX OPTaHOB
BJIACTH U IpaxaH; 4) KOHCYJIbTUPOBAHUE 3aMHTEPECOBAHHBIX JIMI[ IO BOIIPOCAM IOJTyYe-
HUS U TI0JIb30BaHMs MH(OpMALMK B LIEJNAX PELICHUS IOPUANYECKH 3HAYUMBIX BOIIPOCOB;
5) co3nanue GIATONPHTHBIX YCIOBHS AJs peau3alliy MPUHIHIA PABEHCTBA B KOHKPET-
HBIX MPAaBOOTHOIICHNUAX HA Pa3IMYHBIX YPOBHSAX IIPABOBOTO PETYIHMPOBAHMS.

B niennom, o HameMy mpecTaBIeHHIO, MOXKHO TOBOPUTH HE TOJIBKO O CO3/IaHUH €1~
HOTO OOLIEPOCCUIHCKOro rocy1apCTBEHHOr0 MH(OPMALMOHHOIO LIEHTPA, BIIEPBbIE 103BO-
JUBILETO EHTPATN30BAHHO OCYILIECTBIATH IIMPOKHUM CIEKTP FOCYAAPCTBEHHBIX U MyHH-
IUNATBHBIX YCIYT C UCTIOIb30BAHMEM BHICOKHX TEXHOJOTUIA' Ml 0 HOPMUPOBAHUH €111~
HOW MHQPACTPYKTYPHI AJ1sI CTAHAAPTU3ALMH U HHTETPaLluK Cepbl OKa3aHHs SJICKTPOHHBIX
YCIIyT pa3IMYHBIMU PAaBUTEIBCTBEHHBIMHU OpraHU3aluaIMA. Peyub NaeT o MMpoKoi Ti1aHo-
MEPHO-PAllMOHAJIBHON  IOPUIUYECKOM  JEATENBHOCTH, IO3BOJSIIOIIECH  KapAWUHAIBHO
YIIYUIINTh Kayecmeo NHPOPMALMH, €€ JOCTOBEPHOCTh, ONIEPATUBHOCTD U KOM(OPTHOCTH
nonyuyeHus. B kauectse npumepa npuseneM Hanoroseiil kogexe PO, npegycmarpusato-
muii B cT. 80 BO3MOXKHOCTH NPEJOCTaBICHHS B JJIEKTPOHHOM BHJE HAJIOTOBOM
JeKJIapalyd, a cT. 32 opUIUaIbHO 3aKPeIUIsieT BO3MOXKHOCTh Mepefad B AJIEKTPOHHOM
BUJIC aKTa CBEPKH pacueToB IO Hayoram, coopam, rmeHsm, mrpadam, NporeHTam u Jp. 1o
TEJIEKOMMYHHKAIIMOHHBIM KaHaJlaM CBS3H. B messx ynmydiieHns KkadecTBa 00CTyKUBaHUS
HaJIOrOIIaTeNbIMKOB 1 3aiuThl uX paB ®HC PO 3anmyctuiia oHaliH-cepBUC «Y3HAH 0
xanoOe». brnaronapsi n1aHHOH yciyre HaJIOTOIUIATENBIIMKY CTAIH ONEPATHBHO MOJyYaThb
nHGOPMALMIO O pe3yJIbTaTax PacCMOTPEHUS KaJlo0 W 3asBJICHUI, NOCTYNAIOMNX B LICH-
TpanbHblii annapat ®HC PO u B ynpasieHust HaJI0roBoii ciryx0sl 1o cyonsextam PO.

[lonTBepkaeHneM TaKoTO BBIBOJA MOTYT TakXke CIyXuTh: 1) PenepanbHbIA 3aKOH
«O0 3IIEKTPOHHOM JOKYMEHTOO0OPOTE», KOTOPBIN HE TOJILKO 3HAYUTEIILHO PACIIUPHII TIe-
peYeHb IPEJOCTaBIISIEMBIX 3JIEKTPOHHBIM NIPaBUTEIBCTBOM YCIIYT, HO U MPEANHACAT MOHH-
TOPUPOBATh UX KAYECTBO HA OTPACIEBOM M KOMIUIEKCHOM YPOBHSX IIPaBOBOI'O PETYIHPO-
BaHus; 2) nonpaBku B Kojekc 00 agMUHHCTPATUBHBIX MpaBOHApylIeHHX Poccuiickoit
denepan OTHOCHTENBHO (OTO(UKCAIMK HAPYIIEHUH MPaBUI AOPOKHOTO JBHKEHHS,
KOTOpast IPOUCXOIUT aBTOMAaTHYECKH, 0€3 yJacTHsl JOIKHOCTHBIX JINII, OCYIIECTBIISIOMINX
KOHTPOJIb 32 JIOPOKHBIM JBHXKEHHEM. DTO cTano 3(Q(QeKTUBHBIM CIIOCOOOM peanu3aiun
IIPUHLMIIA IPABOBOTO PAaBEHCTBA IPU OMNPEACICHUM CAHKIHMH 3a aIMHUHUCTPAaTHBHbBIE
npaBoHapyeHust; 3) CeMelHbIl KoeKe, 00ecTIeunBaIOIINI MPAaBOBOE PABEHCTBO IOCPEA-
CTBOM OKa3aHMsI OecIUIaTHOIO MEJULUMHCKOrO 0OCIel0OBaHus JIUL, BCTYHAOLMX B Opak,
KOHCYJIbTUPOBAaHME TI0 MEIUKO-T€HETUUECKUM BOIIPOCaM, ONpeAEIeHHs OTLIOBCTBA B Cy/JIe
¢ ucnoinszoBanueM JIHK-uccnenoBanus u ap.

[Mepexon k mudpoBU3aLUU He 00OIIET CTOPOHOH YTrOJIOBHOE MPABO U CYAOIPOU3BO/I-
cTBO. B Hacrosimee Bpemst pukcupyercss pocT KOJIMYECTBA NPECTYIIICHNH, CBA3aHHBIX C

13 Cm. Oenepanpnbiii 3ak0H «O0 snektporHOr Tmoamucu» ot 06.04.2011 Ne 63-®3. Pexxum mocryma:
http://www kremlin.ru/acts/bank/32938 (nara oopamenuns 10.01.2023).
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HCTIONB30BaHUEM HE3aKOHHOTO TIONYyYEHHs CBEICHUN O rpakJaHax, QU3HMYECKHX U IOpH-
IUYeCKUX JIMax u Jp. IIporHO3bI SKCIIEpTOB TakXKe HEYTeIINTENbHBI: COTIIACHO OTYETY
Cybersecurity Ventures, B OJvkaiiiire HECKOJIBKO JIET TJI00aNbHBIH YPOH OT KuOepIpe-
cTymHoCTH OyzeT pactu Ha 15 % exerogHo u coctaBut 10,5 Tpuimnonos nomnapos CIIA
K 2025 r.

B 3TOM KOHTEKCTE MOKHO MPEAIOJIOXKUTD, YTO B OJIpKaiiem OyaylieM HEKOTOphIe
KaTeroOpuy rpakJaHCKUX JIe]l MOTYT pacCMaTpUBAaThCS TAKUM 00pa3oM, 4TO B POJIU CYAbU
OyZIeT BBICTYNaTh HCKYCCTBEHHBII MHTEIIEKT. ECM 3TOT BOIpOC paccMaTpuBaTh C TOUKU
3peHHust 00ecIievyeH sl TPaBOBOTO PABEHCTBA, TO B IAHHOM CIIy4ae OHO MOXKET OBITh rapaH-
THUPOBAHO, IIOCKOJIbKY MCKYCCTBEHHBINH MHTEJIJIEKT HETIOAKYIIEH.

OpnHako MOXHO MPUBECTH MpUMepsl HHOTO xapakrepa. Tak, O.X. Uunap, uccnenys
[IPaBO Ha HENPHUKOCHOBEHHOCTh YAaCTHOH XM3HM B craHax EC, sBisromerocs oqHUM U3
[paB, 3aKpeIUICHHBIX B MEKAYHAPOJHOM IIpaBe, MOKA3bIBAET, YTO B HU(PPOBYIO 3MOXY
peanMzanys Ha3BaHHOTO MpaBa MPETEPIIeBAET OIpe/eleHHble n3MeHeHus. [lo MHeHuio
aBTOpa, ¢ POCTOM IU(PPOBU3AINH 3alIUTA YACTHON JKU3HH CTAHOBHUTCS BCe OoJiee CI0XK-
HOW. ['ocymapcTBeHHBIE M HETOCYAapCTBEHHbIE OPTaHM3allMd MHOTMX CTpaH BMEIIUBa-
FOTCSI B YaCTHYIO JKU3Hb IPaXkJlaH Ha TOM OCHOBAaHHUHM, YTO 3aKOHOJATEIIbHbIC aKThl B HApPY-
mieHue cr. 8 EBporieiickoii KOHBEHIIMU TI0 IpaBaM YelOBEKa 3aKPEIISIFOT BO3MOXHOCTD
TaKOT0 BMEILIATENbCTBA C pa3pelIeHHsI COOTBETCTBYIONUX opraHoB (Cinar, 2021).

B moto0HBIX ciydasx BMEIIATENbCTBO B YACTHYIO JKU3HB BCET/A BBI3BIBAET 00ECIO-
KOEHHOCTH JIFO/IEH, CO3/]aeT HANpSHKEHNE MEXIY TpakJaHaAMH M TOCY/IapCTBEHHBIMH OpTa-
HU3ALMAMH, AeCTaOMIN3UPYeT OOIIECTBEHHBIC OTHOLICHUS M HE CIIOCOOCTBYET 3alllUTe
mpaB 4ejoBeka. Tak, mpuHATHIA B nekabpe 2022 r. ®enepanbhbiii 3akoH Nel52-03
«O rocynapcTBeHHOM MH(popManMoHHONW cucteme «EnnHas mHpopManuoHHas cucTema
MEePCOHANBHBIX JaHHBIX, oOecrnevynBaroas 00padoTKy, BKJIOUasi cOOp U XpaHeHHe OHo-
METPUUYECKHUX TIEPCOHATIBHBIX JaHHBIX, X MPOBEPKY H Mepeaady HHPOPMAIHH O CTETICHH
UX COOTBETCTBUSI MPEIOCTABICHHBIM OHOMETPHYCCKUM MIEPCOHANBHBIM JJAHHBIM (pHU3HYe-
CKOTO JIML@»» BbI3BAJI HEOAHO3HAYHOE K HEMY OTHOLIeHHE. [Io MHeHHI0 60JbIIOro yncia
JeMyTaToB (3a MPUHATHE IPOroJ0coBaio 295 nernyTaToB) U MHOTOUMCIICHHBIX 3KCIIEPTOB,
eanHas OMOMeTpHYecKas CUCTeMa HapyllaeT MpaBO Ha HENPUKOCHOBEHHOCTh YacCTHON
*u3HU. YacTHas KM3Hb MOXKET OKa3aThCsl MOJ KOHTPOJIEM Y YNHOBHUKOB M CHJIOBHUKOB,
MIOCKOJIBKY B POJMJIBHBIX JOMax JAETSM Ha/JeBalOT OpacieThl Ha PyKd U MPUCBAMBAIOT
IITPUX-KOJBI, OOBSICHSSI 3TO «yI00CTBOM» 1 «Oe301acHOCThIO». OIHAKO OMOMETpHIECKre
JaHHBIE MOTYT OKa3aThCA B PyKaXx 3JI0YMBIIIJICHHUKOB. [10 3TOMy 1IOBOZly B [I€UaTH IOSIBU-
JHUCh CTaThbH «3JICKTPOHHBIC JIOBYIIKW», «UU(PPOBON paii», «TOTaIbHBIA KOHTPOJb
3a HaceJIeHUeM» U Jp.

Kak Ham npencrapmnsiercs, 00nplIMe HaJeKAbl Ha HUPPOBBIE TEXHOIOTUH, 00ecIIeu -
BAIOIIME PAaBHBIM M OBICTPHIA JOCTYN K MH(GOpPMAILMU, pa3BUTHE JEMOKpPATHH, CBOOOY
CIIOBa, 3alIUTy pPaBHOIpPAaBHS Ha pPA3IWYHBIX YPOBHAX MPABOBOTO PETYIUPOBAHUS
B Ha3BaHHOM CIIy4ae ce0sl He OIpaB/AbIBAIOT.

3akioueHne
1. UccnenoBanne moKkasano, 4To 01aroaapsi HOBBIM BBICOKUM TEXHOJIOTHSIM BIICPBBIC

IMPOUCXOJAT CTPEMUTCIBHBIC U IHI/IpOKOMaCHITa6HI)Ie COIMaJIbHO W HOPUANYCCKU
3HAYMMbIC TPeoOpa3oBaHKs B CHCTEME pOCCHiicKoro mnpaBa. HopMbl TiepBUYHOIO

14 Cybercrime To Cost The World $10.5 Trillion Annually By 2025. Pexum pocryma:
https://cybersecurityventures.com/ cybercrime-damage-costs-10-trillion-by-2025 (mara obpamenwst: 15.01.2023).
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MIPaBOBOTO PEryJIMpOBaHusl, 00J1aias HOBBIMU CBOWCTBAMH U IOTIOHUTEIBHBIMU PU3HA-
KaMHU (HayKOE€MKOCTb, JIOTUCTUYHOCTh M TEXHOJIOTUYHOCTH), 00ECTIEUNBAIOT PEATHIAIIIO
MIPUHIIMIIA IPAaBOBOTO PaBEHCTBA MTOCPEACTBOM: OOIIEPOCCUICKOTO TOCYJapCTBEHHOTO HH-
(OPMALIMOHHOTO IIEHTPA, OCYIIECTBJIAIOLIEIO TI'OCYAAPCTBEHHBIE W MYHHUIMIIAIBHBIC
YCIYTH; €AMHOW MHGPACTPYKTYpPbl Ul CTaHAAPTU3ALMM M WHTErPalU{; 3JICKTPOHHOTO
[IPaBUTENBCTBA, KAK OJHOTO U3 HanOOIee CIIOKHBIX KOMIIOHEHTOB CUCTEMBI POCCUHCKOTO
paBa, BBIIOJHAOMICTO CONUAIIBHO U IOPUANYCCKUA 3HAYUMBIC (b}/HKHI/II/I B MyHUIIMIIAJIb-
HBIX 00pa3oBaHMAX, PETHOHAX M B OOIIECTBE B IEJIOM; «3JIEKTPOHHOW JIEMOKpPATHI,
HNCKYCCTBCHHOI'O MHTCJUICKTA, MallIMHOYUTAEMOI'0 IIpaBa U Jp.

2. B cpaBHEHNH C TPaAMLHUOHHBIMH HOPMaMH II€PBUYHOTO IPABOBOIO PETYJIHPOBa-
HUSI HOPMBI BBICOKOTEXHOJIOTHYHOTO NPaBa MMEIOT HEMEHBIIYI0 OPHEHTHPOBAHHOCTH Ha
peanu3anrio KOHCTUTYLIMOHHOTO MPHUHIMIA PAaBEHCTBA, CIIOCOOCTBYIOT PACKPBITHIO €T0
FHy6OKOFO CMBICJIA, YCWJIMBAKOT UHTCTPATUBHBIC CBOfICTBa, npeaAOCTaBIIAOT JOIMOJTHUTECIIb-
HbIC OCHOBAaHUSA CYJUTH O PAaBCHCTBC HE KaK O q)OpMaJH)HO-HpaBOBOM IMPUHIOUIIC, a KaK O
peaslbHO JIeHCTBYIONmEM (EHOMEHE B KOHKPETHBIX MPABOOTHOIIEHUSIX, PACHIMPSIOT
BO3MOXHOCTH €ro JIEUCTBUSI B CHCTEME POCCUIICKOIO MpaBa.

3. HoBble TexHONIOTUH, OPraHUYHO BOLIEIIINE B CUCTEMY POCCHICKOTO MpaBa, Kop-
PEKTHPYIOT TEOPETUYECKHE YCTAHOBKH Pa3HOYPOBHEBOI'O IIPABOBOT'O PETYIMPOBAHMSL, €TO
neiam, CpeacTtBa U MEXaHU3Mbl, @ HOPMbI IICPBUYHOTO PETYJIHMPOBAHHNA, BOIIJIOTUBIIUC B
cebe BBICOKHE TEXHOJIOTHH, 3aKPEIUISIOT MPEAMETHO-TTPAKTHYECKYIO ACSITEIHHOCTh YIIOJI-
HOMOYEHHBIX CyOBEKTOB B Pa3IMYHBIX cepax 0OIIECTBa, YTO CIOCOOCTBYET MEPEOICHKE
BO3MOXHOCTEH OCYIIECTBJICHHSI IPABOBOI'0 PABEHCTBA B KOHKPETHBIX IIPABOOTHOILICHUSAX.
HaunOonbias akTHBHOCTE HOBBIX TEXHOJIOIHH IPOCMATPUBAETCs Ha dTare IepeBoa Mpas
1 00s13aHHOCTEH CyOBEKTOB B KOHKPETHBIE ITPABOOTHOIICHHS, 00ecIIeunBasi UX KOHKPETH-
3410 U ACTAIM3allN0, CHUMAs BO3HUKAIOIIUC ITPOTUBOPCUUS.

4. HoBble TEXHOJIOTHH B TIpaBe, MOCPEJCTBOM BBICOKOM TOYHOCTH PacueToB OIOKET-
HBIX CPEJICTB, MMEIOIIUXCS B PACIOPSHKEHNH CyOBekToB PD, MyHUIIMITATBHBIX B CaMOpe-
IyJIMpYeMbIX 00pa30BaHMi, MO3BOJIAIOT ONPENENUTh NPHUOPUTETHI PACXONOB B LEIAX
MOBBIILICHHS YPOBHS MaTepHaIbHBIX U AYXOBHBIX OJIar HHAWBUAOB, MHBIX CyOBEKTOB IpaBa
10 CPAaBHEHMIO CO CTaHAAPTaMH, yCTAaHOBJICHHBIMH (pefiepalibHbIM 3aKOHOJATEIbCTBOM.
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MexagucumnnuHapHbI 6MO3TUYECKMIW noaxoa B Ny6nnyHoMm npase

E.M. Hoansxosa! ", 3.C. Tarnes? "<

"MunncrepcTBo Hayku 1 BhIcIIero obpasoBanus Poccuiickoit ®emeparmm,
2. Mockea, Poccuiickast @edepayus
*HaiuoHanbHbIH MCCIIE0BATENLCKUI YHUBEPCUTET «BhICIuas 1KoIa SKOHOMUKI,
2. Mockesa, Poccutickas @edepayus
DLalvin.tagiev@ya.ru

AnHoTanus. Pabora mocssmieHa B3aNMHOMY BIIHSHHIO Ha POCCHICKOE TIPaBO, BOIPOCAM PasHO-
POIHOCTH OMOITUKY, €€ COEUHEHUIO C TUKOM, IPAaBOM U aIMUHUCTPUPOBAHUEM. BhleIeHb! U IpoaHa-
JHU3UPOBAHBI HEKOTOPHIE 3aKOHBI KaK (pelepalbHOTO YPOBHSA, TaK M YPOBHS CyOBekToB Poccumiickoit
@enepanyu, B KOTOPHIX MPSMO WM KOCBEHHO 3aTParvBaroTCs MpoOJIeMbl, CBSI3aHHbIE C OMOITHKOM.
OtzmensHOE BHEMAaHUE yHAENCHO aHANMM3y MpaBoBBIX mosunuit KorcrurymmonHoro Cyma Poccmiickoif
d)e[[epaum/l. B YaCTHOCTHU, MOAHATHI BOIIPOCHI MPE3YMIIUU COIJIaCHs Ha TpPaHCIJIaHTAallUIO0 OpPraHoOB
u (WIK) TKaHeH, a Tak)Ke STUIECKOH CTOPOHBI CyppOraTHOTO MaTePHHCTBA. Y YHTHIBAsK BYKHOCTH BOTIPO-
COB, 3aTparuBaeMbIX OMOITHKOM, B paboTe ompeneneHa mpobiiemMa BoIpaOOTKU ONTHMAIBHOTO OanaHca
MeXy IPIMEHEHIEM U JefiCTBHEM MPaBOBEIX HOPM, a TaKXKe HCIONIb30BaHHEM OHOITHKH, e¢ MPUHIIH-
OB JuIs Hanboliee KOPPEKTHOTO M CHPABEATHBOTO Pa3pellieHHs BO3HUKAIONIUX B COIMYME MPoOIIeM.
Ha ocHOBe IpoBeIEHHOTO aHAITH32a 3apyOeKHBIX HICTOYHUKOB OBLIIA IIPEATIPHHSATA IOIIBITKA OCYIIECTBUTD
0030p PaBOBOTO PEryJIMPOBaHMS MEAULMHbI, 3paBOOXPAHEHUS 1 OHOTEXHOJIOTHH, Hanboee mpodite-
MAaTHYHBIX C TOYKH 3peHus OModTHKH. Ha 0CHOBE IPOBEIEHHOTO MCCIEI0BAHNS OBLIH BBIABICHBI PO-
671eMbI OTCYTCTBHSI (POPMaNIBHO ONPEICICHHOIO M CHCTEMHOIO MPAaBOBOTO PETYJIHPOBAHHS OMOITHKH,
a Takke BBIpPaOOTaHA MO3UIUS OTHOCHTETBHO 3aKPEIUICHNS B HOPMATHBHEIX IIPABOBBIX aKTaX IOJIOXKe-
HUH, HAaIIpaBJICHHBIX HA PETyINPOBaHUE ITHYECKUX U MOPAIBHBIX cocTaBIsonmX. Kpome Toro, B pabore
3aTPOHYTHI BOIPOCHL, CBSI3aHHBIC C JIEATEIBHOCTHIO0 HE3aBHCHMBIX OpPraHH3alMil, OCHOBHOH JCSTEIBHO-
CTBIO KOTOPBIX SBIsIETCA (POPMUPOBAHNE OMOITHYIECKHX IPHHIUIIOB, HANPABICHHBIX HA MMIUIEMEHTA-
IIMIO B POCCHICKOE 3aKOHOAATENBCTBO HOPM I10 PEIICHHIO BOSHUKAIOIINX ITHYECKUX IPOOIEM.

© IlomusikoBa E.M., Tarues 2.C., 2023
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Abstract. The study is devoted to issues of heterogeneity of bioethics, its connection with ethics,
law and administration. It highlights and analyzes some laws both at the federal level and at the level of
the constituent entities of the Russian Federation, which directrly or indirectly address issues related to
bioethics. Special attention is paid to analyzing the legal positions of the Constitutional Court of the
Russian Federation including the issues of presumption of consent to organ and/or tissue transplantation,
as well as the ethical side of surrogacy. Given the importance of issues related to bioethics, the work
defines the problem of developing an optimal balance between application of legal norms and their effect,
as well as the use of bioethics and its principles for the most correct and fair resolution of problems arising
in society. Based on the analysis of foreign sources, an attempt is made to review legal regulation of
medicine, health care and biotechnology, the most problematic from the point of view of bioethics. The
study highlights problems connected with the lack of formally defined and systematic legal regulation of
bioethics as well as the position regarding consolidation of provisions aimed at regulating ethical and
moral components in regulatory legal acts. Moreover, the work touches upon issues related to the
activities of independent organizations whose main activity is the formation of bioethical principles aimed
at implementing norms to address emerging ethical issues in Russian legislation.
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BBenenue

buosTtuka npeacrapisier co00M, ¢ OTHOH CTOPOHBI, OTHOCHUTEBHO C(HOPMHUPOBABIIIES-
ecsl SIBJICHUE, KOTOPOE B KOMIUIEKCE 3aTparuBaeT pasinuHbie chepbl 00IIECTBEHHBIX OTHO-
LICHUH, IPU 3TOM C IpYToil CTOPOHBI BOMPOCH OMOATHKH UCCIIEIOBAHbI HE TaK ITy0OKO H
MHOTHE KaK POCCHUHCKHE, TaK M 3apyOeXHble aBTOPHI A0 CHX IOp pPacCMaTPUBAIOT
OMOATHKY C pa3TUIHBIX TOYEK 3PEHUS.

Kpome Toro, B 0Te4ecTBEHHOM TOKTPHHE A0 CHX IOpP BEAYTCS CHOPBI OTHOCUTEIHHO
HeoJHOpogHOCTH GrodTuKH (Bystranowski, Dranseika & Zuradzki, 2022:919), ee BiustHus
Ha B3aMMOOTHOIIEHUS KaK C POCCHMCKUM, TaK U MEKTyHapOIHBIM IIpaBoM. B 3apyOexHON
JUTEpaType OTMEUAETCs, YTO OMOITHKA PacCMaTpPHUBAETCs KaK HOBask MEXIMCILTHHAPHAS
obnacts (Botbol-Baum, 2015:81). B apyrux HCTOYHMKAX, MOCBSILEHHBIX MPUKIaTHBIM
mpoOiieMaM OMOITHKH, MUCCIEAOBATENSIMA YKa3bIBa€TCS HA TO, YTO TPAHCAWCITUILINHAD-
HOCTh OMO3THUKH IMPEOCTABISIET BO3MOXKHOCTh U PECYpC JIJIsl KOHTEKCTYaIbHOTO 00CYXK-
nenus'. B MHBIX HCTOUHHKAX GMOITHKA PACCMATPUBAETCS U KaK SIBIEHUE, HAXOAALIEecs Ha
cteike puiocodun u menununsl (Ives & Draper, 2009:251).

Taxxe cieqyeT OTMETHUTh, YTO MEXAUCHUIUIMHAPHOCTh OMOATHKH 3aKII0YaeTCs
(Ketova, 2015:32), B TOM 9HCJI€ B TOM, YTO OHA MIOJJHUMAET CJIOKHBIC U KOMIUICKCHBIE BO-
IIPOCHI, KOTOPBIE MIPABO PEIINTh HE MOXeT. Ecian MeXIUCIUILITUHAPHBINA XapakTep Ono3-
TUKA 00OCHOBBIBAETCS CIIOKHOCTHIO IPUMEHEHUS PA3IHYHBIX ITOIX0/I0B, TO TPAHCIUCIIH-
mwHapHbeiil (Grebenshchikova, 2010:80) moaxon o3Ha4yaeT paccMOTpeHHE MpoOJeM Ha
IpyroM ypoBHe, OoJiee TiryOOKOM, JUIsl BBISIBJICHUS LIENbIX IIEMOYeK MPOoOIeM, B TOM YHCIIe
B ITPaBOBOM PETYJIIMPOBAHUU C YIETOM METOJIOB, KOTOPBIE UCTIONB3YIOTCS MTOBCEMECTHO.

[Mockonmpky OMOAITHKA 00NANACT MEKAMCUUILTMHAPHBIM (TPaHCAUCIUILTHHAPHBIM)
xapakrepoM (Maldonado, 2012:114), Haubosiee BaKHO T€ MPUHIIUITBI, KOTOPBIE yKE CIIO-
JKUIINCH B OOIIIECTBE B CBA3H C PACTIPOCTPAHEHNEM OMOITUKH, HUCTIOIB30BATh B ITYOINYHOM
mpaBe sl Hambojee TMOJHOTO M TIyOOKOTO PacCMOTPEHHS BO3HHKAIOIINX IPOOJIEM.
Kpome Toro, 6uosTuka npu3BaHa co3zarh oOllee MpeACcTaBIeHIE U EJIOCTHYIO KOHIIeTI-
LU0 HA OCHOBE OOIIEYENIOBEUECKUX IEHHOCTEH UCXO0/IS U3 JOCTH)KEHUH B 001aCTH MeIn-
nuHE ¥ Ononornm (Vasquez Abanto, Vasquez Abanto & Arellano Vasquez, 2015:298).

Y4uuThIBas BAKHOCTH BOIIPOCOB, CBSI3AHHBIX C )KU3HEACATEIILHOCTHIO YEIOBEKA, YBa-
JKCHHEM IIpaBa Ha XU3Hb U JIPYTUX MIPaB, KOTOPHIC MPSIMO CICIYIOT U3 MpaBa Ha JKU3Hb, a
TaK)Ke HEOOXOIMMOCTh HOPMATHBHOTO PETYIHMPOBAHHS CIIOPHBIX COCTABIISIONINX, KaK HC-
TOJIE30BaHUE BCIIOMOTATEIBHBIX PETPOSYKTHBHBIX TEXHOJIOTHH (B YaCTHOCTH, IKCTPAKOP-
nopansHoe omogoTBopenue (in vitro fertilisation) (Semkina, 2021:296), cypporataoe ma-
TEPHUHCTBO), 3BTAHA3UU U OTpaHUYEHUS aD0PTOB, BOIIPOCOB, CBSA3aHHBIX C IMTPOTPECCOM Te-
HETHKW, TCHOMHUKH (M3y4YeHHEe TeHoMa), TeHOMHOW peructparuu (Gribunov, 2022:104),
(hapMaKoJIOTHH, TPAHCIUTAHTOIOTHH, OMOTEXHOJIOTHH, KIIOHUPOBAHHS U APYTHX OTpaciel
KaK OTEYECTBEHHOW, TaK W 3apyOeKHOW HayKd, HEOOXOJUMO HE TOJBKO KAaueCTBEHHOE

! Labrecque Cory Andrew (2004). Transcending the functional self: a discourse on the continuity of personhood
in degenerative dementia. McGill University. 2004.
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HOpPMaTHBHOE MIPABOBOE PETYIUPOBAHHE, HO U HIMPOKOE OOIIECTBEHHOE 00CYKICHHE BO-
MPOCOB B LEJSAX COOJIOAEHHS ITUYECKUX HOPM, CIOKUBIIMXCA B OOIIECTBE TPaAWIIUM,
HPaBCTBEHHBIX TpeOoBaHMi 1 HOpM noBeneHus (Nezhmetdinova, 2013:85).

brostuka 3aTparuBaeT HE TOJBKO BOIPOCHI IKHM3HEIESTENbHOCTH 4YEJIOBEKa,
HO U B LIEJIOM BOMPOCHI BCETO JKUBOTO. YUHUTHIBas LIMPOKOE PaCIPOCTPaHEHUE OMOITHKH,
MHOTHE aBTOPBI CUYHMTAIOT, YTO HWMEHHO B3aUMOACUCTBHE MEXIY HHBIMU OTPacisIMU
KHU3HEESTEIbHOCTH YEI0BEKa CMOXKET IIOMOYb B YCTAHOBJIEHMH KOHCEHCYCA II0 MHOT'MM
studeckuM BompocaM (Gorovitz, 1984:17).

Tak, HanpuMep, coOMIoIeHIE TPEeOOBaHNS STUIHOCTH SKCIIEPUMEHTA HaJl )KUBOTHBIM
ABJISIETCS] 00A3aTENIbHBIM YCIIOBUEM NPOBEACHUS HAy4YHBIX HCCIEJOBAaHUN C HUCIIOJIB30Ba-
HUEM JKUBOTHBIX B pa3IM4HBIX cTpaHax mupa. B gactHocTu, EBponelickas Konsenuus o
3alUTe MO3BOHOYHBIX KUBOTHBIX, UCIOJIB3YEMBIX JUI SKCIIEPUMEHTOB WIIM B UHBIX Hay4-
HBIX Hestsx’, qupektusa 2010/63/EU Esponeiickoro IMapnamenta u Coeta EBponeiickoro
01033’ MOAPOGHO U JeTaTBHO PETrYIUPYIOT TIPaBUJIa HAy4dHOMH paboThl HA OCHOBE TyMaH-
HOT'O OTHOIIEHUS K )KUBOTHBIM: ITOMCK aJIbTEPHATUBHBIX MOJIE€eH, MUHUMHU3ALIUS KOJTUYe-
CTBa OOBEKTOB B HKCIEPHUMEHTE, IOMYyCTUMOCTb U (WIM) HEAOMYCTHMOCTH INPOLELYp
U XUPYPIUYECKUX BMEIIATEIbCTB, BApUAHThl 00€300/IMBaHMsI U HBTaHA3UHU. YKa3aHHBIE
MEXXTyHapOJHbIE JOKYMEHTHI 3aTParuBalOT MCIIOJIb30BaHNE )KUBOTHBIX B 00pa3oBaTellb-
HOM mpouecce. B yacTHOCTH, mogYepKuBaeTCs HEOOXOAMMOCTE 3aMEHBI MIPOLEAYP dKCIIe-
PUMEHTOB HaJl )KUBOTHBIMHM MHBIMH 3KCIIEPUMEHTAaMH, B TOM YHCJIe HOBEHILIMMH TEXHOJIO-
THSIMH (HaIpyUMep, ITyTeM MPUMEHEHHs IHPOKO PAaCIPOCTPAHSIONIETOCS HCKYCCTBEHHOTO
HWHTEIJICKTA).

B pszae uccnenoBaTenbCKUX MHCTUTYTOB ACHCTBYIOT JIOKAJIBHBIE 3THYECKUE KOMU-
TEThI, PEryJINPYIOIIUE IPOBEACHNE SKCIIEPUMEHTOB Ha )KUBOTHBIX, OTHAKO B OpPraHU3aINN
paboThl TaKUX KOMHUTETOB, KOMUCCUI M y4eOHBIX NMpOrpaMMax MpPOCIEKUBAETCS OTCYT-
CTBHE BHYTPEHHETO 3aKOHOJATENBHOTO PEryJHpPOBaHUS, COOTBETCTBYIOIIEIO MEXIyHa-
POJHBIM CTaHIApPTaM, Ha KOTOPOE MOXHO OBLIO OBl OIHPATHCS TIPH Pa3paboOTKe COOTBET-
CTBYIOIIMX PEKOMEHJALMi, B CBSI3W C 4eM HEOOXOIMMO MPOA0JDKATh BECTH paboTy 1o
COBEpILICHCTBOBAHUIO MPUHIIUIIOB OMOITHKH.

[IpeacraBnsercs, YTO MOpajbHbIC NPHHLUIBL, 3aJ0KEHHBIE OHO3TUKOH, MOTYT
0Ka3aThCsl HEOOXOIUMBIMH JUTS BKJIIOUEHHUS UX KaK B (peliepabHOE 3aKOHOJATENbCTBO, TaK
U 3aKOHOAATENLCTBO CyOBhekTOB Poccuiickoit deaepannu B LeNIX HHTETPALUH CIOKHBIX
B3aMMOCBSI3aHHBIX KOMIIOHEHTOB ISl MPOBEACHUS Oonee riryOOKOro aHaan3a BO3HHKAIO-
ITUX B COITUYME ITPOOIIEM.

FeTepOreHHOCTB MPpaBOBOI0 PEryJimpoBaHnus, CBA3aHHOIO C 0HOITHKOII

OO01ecTBEHHBIE OTHOIIEHHUS B 00JaCTH OMOSTHKHM B HACTOAIIEEe BPEeMs pa3BUBAIOTCS
HanboJiee akTUBHO. DTOMY CIIOCOOCTBYIOT TOCYAapPCTBEHHOE PETYIUPOBAHUE MOTOOHBIX

2 EporneiicKas KOHBEHIIUs O 3aIUTE MO3BOHOYHBIX KMBOTHBIX, HCIIOJB3YEMBIX JUISL SKCIIEPHMEHTOB WU B
nupix HayuHbix mHemsx (ETS Ne 123) (3akmouena B 1. CrpacOypre 18.03.1986). Pexxum noctyma:
https://cloud.consultant.ru/cloud/cgi/online.cgi?req=doc&base=INT&n=10398#Pt2t5YTz1Hc9LXjB  (mara
obparenus: 20.02.2023).

3 Jlupextusa Ne 2010/63/EC Epponeiickoro napnamenta u Cosera Eponeiickoro Corosa «O 3aure )uBOT-
HBIX, UCTIONB3YyIOMMXCs uid Hay4Hbelx nenei» (Ilpumsra B r. CrpacOypre 22.09.2010). Pexxum noctyna:
https://cloud.consultant.ru/cloud/cgi/online.cgi?req=doc&ts=s2St5Y T4ii8Sr0eE2 &cacheid=69CC45AF6BED
EO07F1B588E4DA19AC1D0&mode=splus&rnd=UZbg&base=INT&n=55621#BzSt5YTOD76YcydY (mara
obpamienus: 20.02.2023).
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OTHOIIIEHUH1, @ TAK)KE N3MEHEHUS B 00IIECTBE, KOTJa BaXXHBIMU CTAHOBSITCSA BOIIPOCHI, CBSI-
3aHHBIE ¢ OaJaHCOM MpaB M CBOOO/] YeIOBEKA U TPakIaHHHA.

BerynuBias B cuity 1 gexkabps 1999 r. Konsennus Cosera EBpomnsl o 3amure npas
¥ JIOCTOMHCTBA YelIOBEKA B CBA3M C IPUMEHEHHEM JIOCTHXEHUI GHOJIOTHH U MeIMIIHHBI"
(manee — KoHBeHIMs 10 OMOATHKE) 3aKpENUia OCHOBOIIOJIATAKOIIME 0a30BhIC MOJIOKEHUS,
MIpeIoiaralonue HOPMATHBHOE IPABOBOE DPETyJIMPOBAaHUE BaXKHEWIINX IOCTYJIATOB
(B yacTHOCTH, BMEIIATETLCTBO B TEHOM YeJIOBEKa), a TAK)Ke yCTaHOBUIIA HEOOXOUMOCTh
MIPOBEACHNS OOIIECTBEHHO! JUCKYCCHH IO TEM BOIIPOCaM, KOTOPBIE BO3HUKAIOT B CITydasx
MIPUMEHEHUS] TEXHOJIOTHI OMOJIOTHH U METUIINHBIL.

OTaenpHO cielyeT OTMETHTH, UTO MONI0KeHNnsT KOHBEHINH 110 OMOATHKE NEHCTBYIOT
6omnee ueM B 30 cTpanax. Bmecte ¢ Tem oHH He pacnpocTpanstorcs Ha Poccuiickyto dene-
palMIo U He SBISIOTCS YacThlo ee MPaBoOBOH cucTeMbl. [IpencTaBnsercs nenecooOpasHoi
paTuduKanys yKka3aHHONW KOHBEHIMH Poccrel, TOCKOIbKY OHA CIYXKHUT HEKUM OPHUEHTH-
pOM IS WIMIIEMEHTAIlMH B 3aKOHOJIATENECTBO HOPM, MPEIYyCMOTPEHHBIX yKa3aHHBIM
MEXIyHapOJHBIM JOKYMEHTOM.

Bcerma octpo cTost BOpoc 0 COOTHOIIEHWH MPABOBBIX HOPM, PETYIUPYIONIHX 00-
IIECTBEHHBIE OTHOIICHHUS B 00JIACTH OMOJIOTHH U MEIUITMHBI, 8 TAK)KE MOPAIBHBIX (3THYE-
CKHUX) HOPM, KOTOpBIE, KaK PAaBUIIO, HOCAT JACKIApATHBHBIH U HEOOI3aTeIbHBIH XapaKkTep.
Kpome Toro, yuuTsiBast 001y 0 IPAKTUKY IPAaBOIPUMEHEHUS, 3ITHUECKHUE HOPMBI HE TIpea-
[OJIarafoT MX 00fA3aTeNbHOE 3aKPEIICHHE B aKTaxX, MOCKOJBKY B PAa3IMYHBIX yCIOBHSIX
MOTYT MIPUMEHSATHCS ITO-Pa3HOMY.

Hanpumep, B ABcTpanuu pa3pelieHo TepaneBTHYeckoe KIOHUPOBAHNE ITyTEM Iepe-
HOCa Si/Iep COMAaTUYECKUX KJIETOK (B YaCTHOCTH, JUJIsl OOPHOBI C MPOTPECCHPOBAHUEM pa3-
JUYHBIX 3a00JIeBaHUI) IO JHUIICH3WH, BBIAAaHHONH KOMHTETOM TO IWIEH3UPOBAHHUIO
uccieoBannii SMOprHoHOB HannonanpHOTO coBeTa M0 310pOBBI0 U MEMIIMHCKIM HCCIIe-
IoBaHUSM ABCTpanuu. B maHHOM citydae BeAeTcs KJIOHUPOBaHUE SMOPHOHA U MOTYICHUE
SMOPHOHAIBHBIX CTBOJIOBBIX KJIETOK, KOTOPBIE BIOCIEACTBUH OyXyT HCITOIB30BATHCS IS
UCCIIEI0BAHUI.

Bmecre ¢ TeMm criegyeT OTMETUTh, YTO B ABCTpajlMM 3aIlpelIeHO PErpOoaAyKTUBHOE
KIIOHHUPOBAaHHUE’, KOTOPOE MPEAIOoJaraeT HoJHOe BOCCO3aHHeE KUBOTO UM YMEPLIEro ye-
JIOBEKA ITyTEM BOCIIPOU3BE/ICHUS KJIOHUPOBAHHOTO YMOPHOHA M TIOMEIIEHHS €ro B HEOO-
XOJIUMBbIE YCIIOBHS Ui qocTikeHus oepemennoctu (Harvey, 2005:126). MccnenoBanus
Ha SMOpHOHAX YeJIOBEKa TaKKe 3alpelleHbl Bo MHOTUX cTpanax (Gazina, 2021:155).

ITpu 3ToM B Poccuiickoit denepaiivu ycTaHOBIIEH BPEMEHHBIN 3alpeT Ha KIIOHUPOBa-
HHE YelloBeKa B COOTBETCTBUM C (hesiepabHBIM 3aKoHomaTensctBoM’. Cren0BaTenbHo,
pOCCHICKOE 3aKOHOAATEIhCTBO YCTAHABIMBAECT UMIIEPATUBHBIN 3alpeT Ha KIOHHPOBAHHE
YenoBeKa 0e3 ydueTa [eNTd KIIOHUPOBaHUS (TepaneBTHIECKOe WIIH PETIPOYKTHBHOE KIIOHH-
posanue) (Nekoteneva & Babushkin, 2021:73). OnHako ciieyeT OTMETHTh, YTO 3aIlpeT
SIBIISIETCSI BDEMEHHBIM, H B CITy4ae BOZHUKHOBEHHS HEOOXOIUMBIX CUTYALMi 3aIIPET MOYKET

4 Tlompobuee: KoHBEeHIMSA 0 3aIIUTe MpaB YeI0OBEKa M YENOBEYECKOTO JJOCTOMHCTBA B CBA3H C MPHMEHEHUEM
ouonoruu 1 MeauiuHbl: KoHBeHIMA 0 mpaBax 4enoBeka u ouomenuuune ETS N 164 (Ilpunsra Komuterom
muaucTpoB CoBeta EBporbl 19 HosOps 1996 1.). Pexxum moctyma: https://base.garant.ru/2562155/ (nata obpa-
menust: 20.02.2023).

5B COOTBETCTBMH ¢ 3aKOHOM O 3alPELICHMHM KIOHMPOBAHHMS YENOBEKA B LENAX BOCIPOM3BOIACTBA OT
2002 roma// Prohibition of Human Cloning for Reproduction Act 2002. Pexum nocryma:
https://www.legislation.gov.au/Series/C2004A01081 (nata oopamenus: 20.06.2023).

% B coorserctBun ¢ ®enepanbubiM 3akoHoM oT 20 Mast 2002 1. Ne 54-03 «O BpeMEHHOM 3alpeTe Ha KIOHH-
poBanue 4yenoseka» // Codpanue 3akoHOAaTenscTBa Poccuiickoit denepanum, 27.05.2002, Ne 21, ct. 1917.
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OBITH CHAT 3aKOHOJATEJIeM ITyTeM MPHUHATHUS (eaepaibHOTO 3aKOHA, YCTaHABJINBAIOIICTO
NOPpAAO0K UCTIOJIb30BAHU S TEXHOJIOTHI KJIOHUPOBAHUA OPraHU3MOB B LICJISAX KIIOHUPOBAHU S
YeIoBeKa.

BozHuKkaer psn BOMPOCOB, CBSI3aHHBIX C OMpEAENeHHEM ONTHMAIbHOTO OajaHca
MEXKy IPUMEHEHHUEM U JIEHCTBUEM IIPABOBBIX HOPM, a TAKKE IPUMEHEHUEM B OIIPEJIEIICH-
HBIX CITydasx MPUHIUAIIOB OMOATHKH JIJIsl HanOOoJIee MPaBIILHOTO U CIIPABEIIIMBOTO pa3pe-
IIEHUS COOTBETCTBYIOIINX MPOOIIEM.

HOCKOHBKy OMO3THKA SIBISETCS MHOIOACIIEKTHLIM SABJICHUEM, KOHKPETHBIC 3aKOHOAa-
TEJBHBIC MPEIIOKEHISI MOTYT TIOBJIEYb 32 CO00H yBenuueHue 3pheKTUBHOCTH MPABOBBIX
WHCTUTYTOB, YCTAaHOBJIEHHE 0OJIee MOHATHON 1 YHH(PHUIIMPOBAHHONW MOJIETH OCYyIIEeCTBIIe-
HUs BJIIACTHBIX HOJIHOMO‘II/II\/’I, a TaKXe 60.]]])11]}/}0 PE3YIbTAaTUBHOCTL NPUMEHCHUA MOpaAJIb-
HBIX MPUHIMIIOB, KOTOPBIEC MIOCTENICHHO CKJIaABIBAIOTCS MCXOJS M3 MOTpeOHOCTEH 0ob1ie-
CTBa.

Taxxe B KauecTBe MpUMepa IeIeCO00pa3HO OTMETUTH ATHYECKUE MPOOIIEMBI, KOTO-
phI€ BO3HUKIN B CBSI3U C OBICTPBIM PACIpPOCTPAHCHUEM KOPOHABHPYCHOW HMH(MEKIINU
COVID-19 B Mupe. Bee cTpansl Mupa CTOJIKHYIHUCH ¢ OOLIMMU TpoOIeMaMu 00ecTIedeHuUs
3aIIUTHl 37I0OPOBBS 00IIecTBa, MpobiaeMamMu Pa3pabOTKA OHOITHUCCKUX PYKOBOISIIMX
MIPUHIIUIIOB I OKA3aHUSI TTIOMOIIM CIICHATUCTaMu 3a00meBimM auiam. Kpome toro, B
TaKUX YCIOBHSX BO3HUKIIHM MPOOJIEMBI OCYIIECTBICHUS OpraHaMu IrOCyIapCTBEHHOM Ba-
CTH TIPUHATHS PEIICHUH B YCIOBHSIX OTPAHUYCHHOCTH PECYPCOB U KOHCTHTYIIMOHHBIX
OTpaHUYCHUI BIACTH.

Korna moBcemMecTHO TOCYIapCTBAMU MUPA HAYAIA BBOJUTHCSI OTPAHUYCHUS JIJIS 3a-
IIUTHI JIMI] Pa3HBIX KaTeTOPUH OT BBINIEYKAa3aHHOTO 3a00JIeBaHUS, CTANO SICHO, YTO BO-
MIPOCHI OMOATHUKH B KOHTEKCTE OTPAaHNYEHUS MPaB HE IMEIOT HAIIMOHABHBIX M PETHOHANb-
HBIX I'PaHUII.

[lomaraercsi, 4T0 MEKAYHAPOAHOE COTPYIHUIECTBO B 00JIACTH OMOTEXHOIOTUIECKUX
HCCIIEAOBAHUA MOTJIO OBI CIOCOOCTBOBAaThH Ooiiee 3(PGEKTHBHOMY YIIPaBICHHUIO OOIIIe-
CTBOM U, BO3MOKHO, CMOTJIO OBl YMEHBIIINTH TOTEPH TOCYIAPCTB MUpa B 60prbe ¢ Kopo-
HaBUPYCHOW WH(EKITUCH.

[TotpebHOCTH B OMO3THKE U BBIPAOOTKE KOHIENTYAIBHBIX MTPUHIIUTIOB, KOTOPBIE MO-
TYT TIOMOYbh B PEIICHUH TI00aNBHBIX TIpodiieM, odeBuaHa (Millum, 2022:17). ITockombKy
OOIIIECTBEHHBIC OTHOIICHHS HAXOAATCS B MOCTOSHHOM Pa3BUTHU, KaK HUKOTAA BaXKHOH
CTaHOBUTCS BBIPA0OTKA MPABOBBIX HHCTPYMEHTOB, KOTOPHIE CMOTYT MTOMOYh OHOITHKE.

Kax B poccuiickoM mpaBe, Tak U B MEXKITyHAPOIHON MMPaKTUKE BRIPAOOTKA IOpHIANYC-
CKUX HOPM C MPSIMBIM BIUSTHUEM TPUHIUNIOB OMOITUKU MOXKET MPUBECTH K OobIneit 3¢-
(hbeKTUBHOCTHU MyOIMYHO-BIACTHBIX PEIICHUH, a TAKXKE K YIYUIICHUIO KA4eCTBA PUHATHS
pelIeHni, UX PacCMOTPEHMsI C pa3INdHBIX CTOpoH. [lyTem obecnieduenus: BIpaOOTKH MO-
PAIBHBIX U 3TUYECKUX COCTABJIAIOMINX, KOTOPBIC BJIUAIOT Ha HY6HI/I‘IHOG ImpaBoO, BO3BMOKHO
JIOCTUYb OajlaHCa B IPUMEHEHHH HOPM IpaBa, KOTOPhIE MMEIOT TIOTPAaHUYHOE COCTOSHHE C
MOpaJbHBIMU HOPMAaMHU.

OTaensHO HEOOXOANMO OTMETHUTH PA3HOPOTHOE TIPABOBOE PETYIUPOBAHIE B Pa3iIud-
HBIX TPABOBBIX CEMBSIX.

Taxk, HanpuMep, BRIpaOOTaHHBIE OMOATHKOM MPUHITHUITEI TPOOIEMAaTHYHO pacpocTpa-
HUTH Ha a)pUKAHCKYIO TPAaBOBYIO CEMbBIO, TIOCKOJIBKY OHA SIBJISIETCS CMEIIaHHON U Tpen-
CTaBJIAET COOOM COBOKYITHOCTh KaK OOBIYHOTO, TaK, HAIIPUMED, U MyCYJIbMAaHCKOT'O TIpaBa.
Taxoke HEKOTOpBIE PeHIeHUs] OMOATUYECKUX MPOOIeM, BO3MOKHO, HE HAHAYT CBOE IpUMe-
HEHUE B ONpEJICICHHBIX CTPaHaXx.
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[IpumepoM MOXKET CIy>KHUTh BOIIPOC CyppOTraTHOTO MAaTEpUHCTBA, OCYIIECTBICHHE
KoTOoporo paspemeno B Poccuiickoit @enepanun (Siluyanova, 2021:273) u 3anpemieHo B
HEKOTOPBIX ApYyrux crpaHax. B Munum, HanpumMep, ObII IPUHAT 3aKOH, «3aIllpELIatOIni
KOMMEpPUYECKOE CypporarHoe MarepuHcTBO. COIIacHO 3aKOHY, €ro HapyILIMTENId — JIULA,
OIUIAYMBAIOLIME YCIYyTH JOKTOPOB, KIMHUK M CYppPOraTHBIX Mareped, — OyayT Haka3bl-
BaThCsI JIMILICHUEM CBOOOABI Ha CPOK HE MeHee IATH JieT U mtpadom ot 500 Teic. pynuii»
(Belikova, 2020:19).

Kpome Toro, mpumepaMu HEOTHOPOAHOCTH IPABOOTHOIICHUH, CBA3aHHBIX C OHOITHU-
KO, MOTYT CIIy>XHTb IOCTOSIHHO MEHSIOIUECS PAaBOOTHOLICHHUS, KOTOPBIE IIPETEPIICBAIOT
HW3MEHEHUS, YCTapeBaoT, a HA UX CMEHY IIPUXOMAST HOBBIE. B wacTHOCTH, ecnu paHbIle B
Wcnanuu mpaBo Ha CMepPTh HE paccMaTpUBAIOCH B 11eioM, To B 2021 r. B Mcnanuu Obin
NPUHAT 3aKOH, JIEraIu3yIOII1ii S5BTaHA3HIO .

Mono:xxenus ¢egepanbHOro 3aKOHOAATENbCTBA
U 3aKOHOJaTebCTBA cy0beKTOB Poccniickoii @eaepanuu, cBA3aHHbIE ¢ 0M0ITUKOM

Hopwmsl, cBsizaHHBIE ¢ OMOITHKOM, HAIILIIN CBOE OTPAKEHHE BO MHOTHX HOPMATHBHBIX
NPaBOBBIX aKTax Kak (eepalbHOTO YPOBHSI, TAK H YPOBHS CYOBEKTOB (TIPH 3TOM, KaK IM0-
Ka3aJl aHaJIu3 HOPMATHBHBIX MPABOBBIX aKTOB CYOBEKTOB, B HUX, KaK IMPABUIIO, HE 3aTpa-
THUBAIOTCSI BOIIPOCHI OMOATHKH). Tak, B 4aCTHOCTH, B cTaThe 45 denepaabHOTO 3aKOHA OT
21 wos16ps 2011 1. Ne 323-03 «OO6 ocHOBax OXpaHbI 370POBRS TpakaaH B Poccuiickoit
denepannm» AaHO CYIIHOCTHOE OMpEAETeHUE MOHITHIO «IBTaHA3UMY, a TAK)KE YCTaHOB-
JIeH 3alpeT MEAWIWHCKAM pa0OTHUKaM 110 OCYIISCTBICHUIO JEHCTBUH, KOTOpHIS
YCKOPSIIOT CMepTh 110 TIpockbe marmenTa®. JlanHas HopMa 3aTparnBaeT KHuBoe (JeJoBeKa),
a TaKXKe dTHYECKYIO CTOPOHY CYyIIECTBOBAHUSI.

Kpowme Toro, cornacuo cratee 19 BhimeykazaHHOro 3akOHa B MpaBax MalMeHTa 3a-
KpEIICHO TaKoe IPaBo, KOTOPOE MpeAroiaraeT «obaerdenne 00Jm, CBSI3aHHOM ¢ 3a00ire-
BaHHEM, COCTOSTHHEM U (WJIM) MEJUIMHCKUM BMEIIATEILCTBOM, METOJIAMHU U JIEKAPCTBEH-
HBIMH TperaparaMu, B TOM YHUCIIC HAPKOTHUSCKUMU JICKAPCTBCHHBIMU IIperapaTaMu U
IICHXOTPOIHEIMH JIEKAPCTBEHHBIMH MpenapaTaMiy’. YkazaHHas HOpMa SBJISeTCs JeKIapa-
TUBHOM M HE YCTaHaBJIHMBACT ONpECICHHbIC MOCIEACTBUS 3a ee HecoOoaeHue. Takxke
CIIEAYET OTMETUTh, YTO Ba)KHOH COCTABISIONICH BBIIICYKa3aHHOW HOPMBI SIBISIETCS TOT
(hbakt, yTO KpUTEpHil «0obIerdyeHrne O0JIM» HUTIE HE 3aUKCUPOBAH U HE MOXKET OBITh 3a-
(hmKcHpoBaH B MPHUHIINIIE, TIOCKOJIBKY OOJb JJISl KaX/I0TO YeJIOBeKa SIBIAETCS pa3HOM, To-
pa3HOMY YyBCTBYETCSI M SIBIISIETCSI CYOBEKTUBHOM OLIEHKON, KOTOPYO IMTOPOH OUSHB CII0KHO
OIICHUTH.

[Ipoananm3upoBas (henepanbHOE 3aKOHOIATEIECTBO, B KAUECTBE IIPHUMEpa ITOT00HBIX
HOPM MOYXHO MPUBECTH TIOJIOKEHHE 3aKOHA, cepa KOTOPOTO COCTOUT B PEryJIMPOBAHUN

7 Opraunyeckuii 3akoH ot 24 mapra 2021 1. Ne 3/2021 «O perynuposanuu 38Tanaszun» // Ley Organica 3/2021,
de 24 de marzo, de regulacion de la eutanasia. Pexxum mocryma: https://www.boe.es/buscar/act.php?id=BOE-
A-2021-4628 (nata obpamenus: 20.06.2023).

8 denepanbuelii 3akon or 21 Hos6pst 2011 1. Ne 323-03 «O6 0CHOBaX OXpaHbl 310POBbs TPAXKAaH B Poccuii-
ckoit ®enmepaunn» // O¢UUMATBHBI HHTEPHET-MOpPTan MpaBoBod uHpOpMauuu. PexuM nocryma:
http://www.pravo.gov.ru (gata oopamenus: 17.02.2023).

° TlonpoGuee cMm.: cT. 19 PenepanbHoro 3akoHa ot 21 Hosopa 2011 r. Ne 323-®3 «O6 ocHOBaX OXpaHBbI 3710-
poBbs rpaxknaH B Poccuiickoit ®enepanumn» // OpuUIanbHBI WHTEPHET-MOPTAN MPaBOBOM HH(pOPMAIHH.
Pexxum mocryna: http://www.pravo.gov.ru (nata obpamenus: 17.02.2023).
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ncuxuaTpuyaeckoit momomu' . Tak, B COOTBETCTBHH C YaCTHIO 2 CTATHHU 5 BBINIEYKA3aHHOTO
3aKOHA «BCE JHUIA, CTPATAIONINE IICUXUISCKUMHU PAaCCTPOICTBAMU, IPU OKA3aHUH UM IICU-
XUATPUYECKON OMOIIM UMEIOT IPABO HA YBAKUTEIBHOE U TYMaHHOE OTHOUICHUE, UCKITIO-
Yajollee YHMXEHNE YeJIOBEYECKOTO JOCTOMHCTBay .

HecMoTpst Ha TO, 4TO KpUTEPUU TYMAHHOTO0, & TAKXKE YBaKUTEIHHOTO OTHOLICHUS 3a-
KoHozAaTenbcTBOM Poccuiickoit denepanun He yCTaHOBJICHBI, 3aKOHOJATENb HE MOT HE
BKJTIOYUTH YKa3aHHYIO0 HOPMY B (eiepalibHBINA 3aK0H, IIOCKOJIBKY HHOE ObI 03HAYAI0 OTXO/T
OoT 0a30BBIX ATHYECKUX MPHUHIHUIIOB, YTO SBISETCS HENeIecOoOOpa3sHbIM B YCIOBHUSAX
(hopMUpOBaHUS COIUYMA, a TAKIKE TPAHCPOPMHUPYIOIIUXCS OOMIECTBEHHBIX OTHOIIICHUH.

Bwmecre ¢ TeM OTCyTCTBHE 3aKperuieHHs JAaHHOTO TOJIOKEHHS B (peiepaabHOM 3aK0-
HOJIaTeNILCTBE MOBJIEKIIO ObI 32 cO00i1 onpe/ieieHHbIe TIPaBOBBIE MOCTEICTBUS, CBSI3aHHbIE
c oOecreyeHUEeM COIMANILHOW COCTaBJsomel. HopMBI-pUHIUTIBL, JIeKIapaTHBHBIC
HOPMBI TAKXKe BXKHBI B PETYJIMPOBAHUH OOIIECTBEHHBIX OTHOIICHUH, ITOCKOIBKY OHHU BBI-
CTYTIAIOT HEKVM MHINKATOPOM Pa3BUTHA TAKMX OTHOIICHHUN: YeM MEHee STHIHO 00IIeCTBO
¥ MCHEC 3TUYHBI YCTAHOBJICHHBIC B PA3IMUYHBIX MCTOYHUKAX HOPMBI TpaBa, TeM Ooliee
BBICOK PHCK Iepexo/ia K Cyry00 HOpMaTHBUCTCKOMY TTOAXOJY, TIIABHOH IEJIBI0 KOTOPOTO
ABIISIETCSl IPUMEHEHNE HOpPM TIpaBa 0e3 ysACHEHHS WX TIyOMHHOTO CMBICIa Ha OCHOBE
TOJILKO CYOBbEKTUBHOM COCTABIISIONICH.

[NockonbKy OMO3THKA 3aTparuBaeT HE TOJBKO BOIPOCH! KU3HEEATEIILHOCTU YeIIO-
BEKa, HO ¥ BOINPOCHI B3aUMOJCHCTBUS C KUBOTHBIM MHPOM, KOTOPBIH SIBISICTCS] BaXKHEM-
HIeH COCTABIISIONICH KU3HH YEIOBEKa B LIEJIOM, HEOOXOIUMO BBIICIHUTh TAKKE BOTPOCHL,
KOTOPBIC 3aTPAaruBaIOTCS OTPACICBBIM (heJiepaibHBIM 3aKOHOIATEILCTBOM B Chepe OTBET-
CTBEHHOTO OOpAIeHHs C YKUBOTHBIMHU.

B wactHoCcTH, myHkTOM 1 cTtathu 4 oTpacieBoro depepanbHOr0 3aKOHA MPETyCMOT-
peHo, uTo «oOpalieHue ¢ >KUBOTHBIMHU OCHOBBIBACTCS HAa HPABCTBCHHBIX NMPUHIIUAIAX H
MIPUHIIUATIAX TYMaHHOCTH: OTHOIICHHE K )XUBOTHBIM KaK K CYIIECTBaM, CIIOCOOHBIM HCIIBI-
THIBATh SMOLMH ¥ (DH3MUECKHE CTpaJaHus» 2.

CTouT OTIENFHO OTMETHTD IYHKT 4, COTIIACHO KOTOPOMY (eliepaibHbIM 3aKOHOIaTe-
JIeM TIPEANPUHSATA MONBITKA 3aKPEIUTh MPUHIIUI HAYYHO 000CHOBAHHOTO COYETAHUS HPaB-
CTBEHHBIX, SKOHOMUYECKUX M COIMAIBLHBIX HWHTEPECOB YEIOBEKa, OOIIECTBa M TOCyaap-
cTBa. Bo B3aMMOCBS3M C MHBIMHU NPUHLHUIIAMU, KOTOPBIE 3aKPEIUICHBI B IPYTUX IyHKTAX
YKa3aHHOTO (heiepalibHOTO 3aKOHA, a Takke (pe/epaIbHOM 3aKOHOJATEIILCTBE B IIEJIOM,
JAaHHBIE ATHYECKUE MPHUHIIMITEI Hanboliee eMKO 3aKPEIUISIOT BaKHOCTh OTBETCTBEHHOTO
oOpareHus K >KHBOTHBIM. [Ipr 3TOM ciieyetr 0co00 MoaIepKHyTh, UTO YKa3aHHbIH Deme-
PaNbHBIN 3aKOH ObUT MPUHAT CPaBHUTENBHO HeaaBHO, vk B 2018 r. IIpuunHoi 3TOMY
MIOCITY>KWJIM JTABHO CO3PEBIIKE B OOINECTBE MPeoOpa3oBaHMs, KOTOPHIC CTAIH JIOTIOHU-
TEJIbHBIM PHIYAaroM 110 U3MEHEHHUIO YKa3aHHBIX IPABOOTHOIIECHUH.

10 3axon Poccuiickoit ®Genepaunu o1 2 utonst 1992 r. Ne 3185-1 «O neuxuatpruueckoil MoMOIM U TapaHTUsIX
IIpaB TpaXkIaH NpH ee okasaHumy // OduuuanbHEIH MHTEPHET-TOPTAN MPaBOBON MHpOpManuu. Pexum mo-
cryna: http://www.pravo.gov.ru (mara oopamenus: 17.02.2023).

11 3akon Poccuiickoit ®enepanuu ot 2 uiosst 1992 r. Ne 3185-1 «O ncuxuaTpuuecKkoil MOMOIIHM U TaPAHTHAX
HpaB TPpaKAaH NpH ee okazaHuw» // OQULIHMANbHBINA MHTEpHET-MOpTaN NpaBoBoi MH(opManuu. Pexum no-
cryma: http://www.pravo.gov.ru (gata oopamenus: 17.02.2023).

12 @enepanbublii 3ax0H 0T 27 aekadpsa 2018 1. Ne 498-D3 «O6 0TBETCTBEHHOM OOPAIEHHH C JKUBOTHBIMHU H O
BHECCHUH M3MCHEHHH B OTIENbHBIE 3aKOHOMAaTeNbHbIe akThl Poccuiickoit dexepanumy» // OdunnansHbIi HH-
TepHeT-NopTal TpaBoBOH HH(opmaruu. Pexxum nocryma: http:/www.pravo.gov.ru (mata oOpameHus:
20.02.2023).
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[Ipu 3TOM BOIPOCHI UCTIOIH30BAHNSA KMBOTHBIX B PA3IMYHBIX JIAOOPATOPHBIX HCIIBI-
TaHUSX Kak B Poccuu, Tak ¥ B APYTrUX CTpaHax MHUpa €I1e HECKOIBKO JECATUIICTHH Ha3al
HOPMAaTUBHO YperyJupoBaHbl HE ObIIH. DTO MOXHO 0OOOCHOBATh TEM, YTO BO BTOPOM IO-
noBuHE XX B. YPOBEHb MHTETPAIlNY HPABCTBEHHBIX OCHOBAHUH B MPABOBOE PETYJIHNPOBA-
HHUE TOCyJapcTB ObUT HA MHOM YpOBHE, 4eM ceiuac. Ha ceropHsmHuil 1eHb MHOKECTBO
KOpIOpanuii, KOMIIAaHUH 3aKPETUIAIOT B CBOMX JOKAJIBHBIX aKTaX BaXKHOCTh CTPEMIIEHUS K
Heanam s MOIAepKaH!s CBOSH HeMaTeprHaTbHOU COCTABIISIIONICH (peryTallnOHHBIC H3-
JEPHKKH).

Opnaxo emte B 1959 r. uccnenosarenu Y. Paccen u P. bepu (Russell & Burch, 1959)
pa3paboTany mpuHIMI TpeX R, KOTOPBIH MCTIONB3yeTcs BO MHOTHX KOMIIAaHUSX, CBA3aH-
HBIX C OMNBITAMU HAJ| )KMBOTHBIMH, U ceiuac. Tpu R — 3to «replacementy, «reductiony,
«refinementy (MM «3aMEHA, «COKPALLICHUEY, «YIIyUYIICHHE).

«3aMeHa» COCTOMT B TOM, YTOOBI )KUBOTHBIC, HaJl KOTOPBIMH CTaBSITCS OMBITHI, IO~
BEPraJluCh HETATUBHOMY BO3JICHCTBHIO O€3 cTpaaHuil (Clie0BaTEIbHO, BOIIPOCH! 3aMEHBI
9KCIEPUMEHTOB Ha 0ojiee TyMaHHBIE YK€ B T¢ BpeMeHa ObUIN aKTyaJlbHBIMU U Ba)KHBIMH
IUIs1 HOPMaTHBHOT'O MIPABOBOT'O PETYIHUPOBAHUS).

BmMmecTe ¢ TeM «cokpalleHHe» 3aTparuBaeT BaXHEHIY0 Ipo0ieMy, CBSI3aHHYIO B Iie-
JIOM C UCTOJIB30BAHUEM KXUBOTHBIX B OMbITaX. « COKpaIleHHe» MpearoaaraeT mo 3axyMKe
ABTOpPOB YMEHBIIIEHHE KOJUYECTBA OMBITOB HajA KUBOTHBIMH. OZHAKO B JaHHOM Cllydae
HE00XOIUMO OOHAPYXUTh OaaHC, MOCKOJIBKY OIBITHI HaJl )KUBOTHBIMU — 3TO, KaK IIpa-
BUWJIO, HCITBITAHHE a0COTIOTHO HOBBIX, HUKOMY HEU3BECTHBIX BEIIECTB, KOMIMOHEHTOB. Tak,
HampuMep, KOMIIaHHUH, CIICUATN3UPYIONIUECS HA KOCMETHKE, B CIIy4ae COKpAIIEHUS OIbI-
TOB HaJ )KUBOTHBIMH MOT'YT HE CIIPaBUTHCSI C 3a1a4eH 3aMEHBI IPEAYCMOTPEHHBIX JIOKAJIb-
HBIMH aKTaMH1 KOMITAaHUY PABHOLIEHHBIMU OIIBITAMH, YTO BIIOCIIEACTBHH MOKET HETATHBHO
CKa3aThCs Ha 3/I0pOBBE YeJoBeKa. [Ipy 3TOM CTOPOHHUKH yTHIMTApU3Ma CUMTAIOT, YTO
3I0pOBBE 3JJ0POBOTO YEIOBEKA BaXKHEE 3I0POBBS 30POBOI0 )KUBOTHOTO. [Ipencrasnsercs,
YTO B JAHHOM CJIyyae HeOOXOJUM KOMILJIEKCHBIN IOAX0/ K PELICHUIO IPOOJIeMBbI U IIOCTE-
MICHHBIN Mepexos K TeM MPHHIKIIAM, KOTOPhIe Ha CETOHSIIHUIN 1eHb (OPMHUPYIOTCS BO
MHOTHUX CTPaHax, B TOM YHCJIE ITyTeM 3aKpEIUIeHNs B HOPMAaTUBHBIX MTPABOBBIX aKTaX.

TpeTbUM NPUHLIMIIOM BBICTYINIACT «YJIYyYLICHHE», KOTOPOE COCTOMT B TOM, UTOOBI
METOJIMKa, KOTOpasi PUMEHSIETCS K MCIIBITYEMBIM XKMBOTHBIM, ObliIa TIPHUBEJEHA B COOT-
BETCTBUE C MPUHIUIIOM T'yMaHH3Ma, TEM CaMbIM YMEHBILIUB CTPaJaHMs )KUBOTHBIX, KOTO-
pBI€ IOJIBEPKEHBI ONBITAM.

BMmecte ¢ TeM HayyHOE COOOILIECTBO HEOJHOKPATHO OTMEYaslo, YTO Ha JaHHBIN
MOMEHT CyIIIeCTBYeT HOPMATHUBHBIN MPaBOBOI BaKyyM B 00J7aCTH pEryJIMPOBAHUS HCTIONb-
30BaHMS )KMBOTHBIX KaK B yueOHOM TIpoliecce, Tak U PpH paboTe UCCIeN0BaTeNs C KUBOT-
HbeIMU. Ha mpakTuke 3T0 IpUBOJUT K TOMY, YTO PYKOBOJHUTENH JIAOOPAaTOPUN OIPEAETISIOT
CTaHJApThl PabOThI CAMOCTOATENHHO W MPOBOAAT COOTBETCTBYIOIINE KCIEPUMEHTHI 110
CBOEMY YCMOTPEHHIO, CChUIasCh Ha BHYTPEHHHE MCTOUYHUKH, KOTOpbIE HUTJE HE pa3Me-
LICHBI ¥ HE Oy OJMKOBaHbl. BO3MOXHBIM CIIEICTBHEM OTCYTCTBUS €ANHON PETJIAMEHTHUDY-
IOIEH CUCTEMBI SIBISETCS 3aTPyIAHEHHUE CPABHEHHS PE3yJBTATOB HCCIENOBATEIBCKAX
paboT, Tak KaKk U3BECTHO, YTO YCIOBHUS CONEPKAHMUS KUBOTHBIX BIMSIOT HAa UTOT SKCIIEPH-
MeHTa. KpoMe TOro, mogoOHbBIe 3KCIIEPUMEHTHI Jal0T BO3MOXKHOCTH JIMIIaM Ha Pa3HOM
YPOBHE 3/10yIOTPEOJIATh IPABOM, HE HECS 32 3TO HUKAKOM OTBETCTBEHHOCTH.

CrnenyeT OTAETBHO OTMETUTH, 4TO 70 2020 T. (10 peanu3anuu «peryasiTOPHON THiIb-
OTHHBI») Ha TeppuTopun Poccuiickoit denepanyu neiicTBOBaN OTAEIbHBIN TOKYMEHT, KO-
TOPBIA MPEyCMaTPUBAI MOPSIIOK MCIIONB30BAHUS KUBOTHBIX, MOJIBEPraeMbIX OIBITAM —
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npuka3z Munzapasa CCCP ot 12 asrycra 1977 r. Ne 755 «O Mepax mo ganpHedmmeMy
COBEpILICHCTBOBAHUIO OPraHU3aLMOHHBIX (GOPM pabOThl C HCIOIB30BAHUEM IKCIIEPUMEH-
TaJIbHBIX KUBOTHBIX», KOTOPBIA yTpaTwi ciily. Ha ceroaHsIHuil 1eHb akTa, peryiupyro-
LIEro NOPAJOK IPOBEICHHUS OIIbITa, OMO3THYECKHUE [IPOOIIEMBbI, CBSI3aHHBIE C IPOBEACHUEM
OTIBITOB Ha/Jl ’KUBOTHBIMH, LICJIM U BO3MOXKHYIO OTBETCTBEHHOCTh COTPYAHUKOB U Pa0OTHH-
KOB J1a00paToOpUil B pa3MUUHBIX Cllydyasx, Ha Tepputopun Poccuu oOHapy>keHO He ObUIO.
CyIecTBYIOT HEKOTOpBIe cTanmapTuzupoBaHHbie npaBmia (I'OCTEI), KoTOpBIe perynu-
PYIOT JHIIb TEXHUYECKYIO COCTaBISIOUIYIO IPOBEJCHHS IOJOOHBIX HSKCIEPUMEHTOB,
He 3aKperuisia CyITHOCTHBIE U BAXKHBIE JIEMEHTHI .

OtzenbHO HEOOXOANMO OTMETHUTD IOJIOKEHHS B 3aKOHOJATENbCTBE CyOBekToB Poc-
cuu. Tak, 3aKkoHOIATETLCTBO CyOBeKTOB Poccmiickoit denepamnmu, Kak MpaBwmiio, TyOIu-
pYeT HOPMBI-IPUHIMIBI, KOTOpBIE 3aKpemyieHbl B (eaepalbHOM 3aKOHOAATENbCTBE.
B wactHocTH, B myHKTe 3 ctathu 10 3akoHa ropoma Mockssl or 17 mapta 2010 r. Ne 7
«O06 oxpaHe 370pOBbs B Topojie MOCKBE» IPEAyCMOTPEHO, YTO «OPIraHbl TOCYIapCTBEH-
HOM BiacTu ropojia MOCKBBI CO3JIAIOT YCIOBHS IS pealn3alliy MalueHTaMy paB Ha yBa-
XKHUTENbHOE M TYMaHHOE OTHOIIEHHE CO CTOPOHBI MEAUIIMHCKOTO M 00CITY>KHBAIOLLETO IEp-
conana»'?,

B HOpMaTtnBHOM TipaBOBOM akTe CBEpATIOBCKON 00JaCTH 3aTPOHYT BOIPOC, CBA3AH-
HBII ¢ OMOATHYECKUMU NTPoOIeMamMu, 0JiHaKo 3akoH CBepJI0BCKOM 00mactu oT 21 HOs0ps
2012 r. Ne 91-03 «O6 oxpaHe 3/10pOBbs Ipaxaan B CBepAIOBCKOi 061aCTH» >, KOTOPBIIA,
KaK TIPeICTaBISIeTCs, TOJDKEH OBITh HAIPaBieH HA 3aKPEIUIEHHE He TONBKO (opMain3o-
BaHHOH CTOPOHBI, HO TAKXKE YUUTHIBATh OMO3TUUECKUE MTPOOITIEMBI.

B nynkre 1 wactu 1 crartem 6 ykazaHHOro 3aKoHa IPEXyCMOTPEHO, YTO «OpraHbl
MECTHOI'0 CaMOYIIPABJICHUS T'OPOJICKUX OKPYTrOB M MYHUIMIAIbHBIX PallOHOB, pacroo-
YKEHHBIX Ha TeppuTopuu CBEPIIOBCKOIT 001acTH (32 UCKITIOYEHUEM TEPPUTOPHIL, 0COOEH-
HOCTH OpPTaHH3al1HU OKa3aHMs MEIULMHCKON MOMOIIM HACEIEHUIO KOTOPBIX yCTaHABINBA-
forcs [IpaButenscTBoM Poccuiickoit @enepanum), B chepe OXpaHbI 310POBBS B COOTBET-
CTBUH C (efepaIbHBIM 3aKOHOM CO3/al0T YCIOBHA JUUIsl OKa3aHHs MEAUIMHCKON TTOMOIIN
HACEJICHUIO B COOTBETCTBUHU C NMYyHKTOM 2 YKa3aHHOW CTaTbU U TEPPUTOPHAIBLHOU IMpO-
rpaMMOil TOCYAapCTBEHHBIX TapaHTHH OSCIIIATHOIO OKa3aHWs TpaKAaHaM MeTUIIMHCKON
IIOMOIIY B IIPeJieIax MOJIHOMOYHIL, yCTaHOBIEHHBIX (heAepaIbHBIM 3aKOHOM.

OtmenpHO ciegyeT OTMeTUTh, 4To eme B 1997 r. B T'ocymapctBeHHyto ymy
®enepansHoro Cobpanust Poccuiickoit ®enepanuu (nanee — 'ocymapcrBennas lyma)
OBIT BHECEH MPOCKT (peaepaIbHOTO 3aKOHA O MPABOBBIX OCHOBAaX OMOATHKHU M TapaHTHIX
ee obecrieyenus'®, KOTOpHI OBl OTKIOHEH AemyTatamu [ocymapcTBeHHoi Jlymbl B
2001 r. Mcxoas 13 AaHHBIX CTEHOIPAaMMBI K IEPBOMY YTEHHUIO YKa3aHHBIM 3aKOHOMPOEKT

13 Hanpumep, TOCT 33215-2014. MexrocynapcTBeHHbIH cTanaapT. PyKOBOACTBO 110 COAEPHKAHMIO U yXOIY
3a J1aDOpaTOPHBIMHU )KUBOTHBIMU. IIpaBuiIa 000pyA0BaHHUs MOMEIICHHI U OpraHU3alMy Tpouenyp (BBEACH B
neiicteue [Ipukazom Poccranmapra ot 09.11.2015 N 1732-cT). Pexxum noctyma: https://cloud.consultant.ru/
cloud/cgi/online.cgi?req=doc&ts=s2St5Y T4ii8Sr0eE2 &cacheid=061A6308717F47457101CC37A804483F&
mode=splus&rnd=UZbg&base=OTN&n=17377#SqMw5Y TSgzJIDfam (nata obpamenus: 10.02.2023).

14 3akon ropoaa Mockssl ot 17 mapta 2010 . Ne 7 «O6 oxpaHe 310poBbs B ropoje Mockse». Pexum goctymna:
https://cloud.consultant.ru/cloud/cgi/online.cgi?req=doc&ts=cavw5 Y TdJxiTN1BW&cacheid=59A88141F51
E09E4811B642A43 AC19B3&mode=splus&rnd=UZbg&base=MLAW &n=222137#syvw5YTUxm6mjMLP1
(mata obpamenus: 10.02.2023).

15 3akon Ceepmnosckoit obmacty ot 21 Host6ps 2012 r. Ne 91-03 «O6 oxpane 310poBbs rpaxkaan B CBEpIIOB-
ckoii obmactiy. Pexxum mocryma: https://base.garant.ru/20908281/ (nata oopamenns: 10.02.2023).

16 TlompoGree: npoekt denepanbHoro 3akona Ne 97802181-2 «O npaBoBBIX OCHOBAX OMOITHKH M FAPAHTHUSX
ee obecrieueHus». Pesxxum mocryma: https://sozd.duma.gov.ru/bill/97802181-2 (nata obpamenus: 10.07.2023).
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HOCHJI HENpPaBOBOM XapakTep M MPeIyCMaTpHBall BOMPOCHl HPABCTBEHHOCTH, YTO
Helesecoo0pa3Ho BHEAPSATH B (eiepanbHOe 3aKOHOJaTenbCcTBO. KpoMme Toro, Ha JaHHBIN
3aKOHOMPOEKT ObUIM MOJY4YeHBl OTpHUIATEeNbHbIe 3akimtoueHus [Ipesunenta Poccuiickoit
®enepanyu, Tak ¥ OTPHUIIATEIHHbIE 3aKITIOUEHUS PABOBBIX CTPYKTYPHBIX TOAPa3AeIeHUI
IIpaBurensctBa Poccuu u I'ocynapcteeHHoM J[yMBl.

Hecmotpst Ha TO, 94TO 3aKOHOMPOEKTOM ObLia MPEATPUHATA MOTBITKA 3aKPEITUICHUS
YCIIOBUI TIPOBEACHUS METUKO-OMOJIOTHYECKUX MCCIETOBAHUM, a TaKKe PEIIeHUs IPYTHX
OCHOBHBIX OMO3THUYECKUX TIPOOIIEM, TIPEACTABIAETCS, UTO B TOM BUJE, B KOTOPOM OH IIpeJi-
cTaBiieH naemytatamu [ ocymapctBenHo# [lymbl, He OymeT HecTH 3a co0oil mpaBOBbBIE
MIOCTIEAICTBASA ¥ HE OKa)KET CYIIHOCTHO HUKAKUX MOCIEICTBUH, IOCKOIBKY 00NagaeT je-
KJIQpaTUBHBIM XapaKkTepOM.

BMmecte ¢ Tem Te HapaOOTKH, KOTOpble OBUIM MPEAJIOKEHBI CyOBEKTaMH MpaBa
3aKOHO/IaTEIbHON MHHUIIMATUBBI, MOTYT JOMOIHUTEIHFHO TIOMOYb B YPETyJINPOBaHUH TIpa-
BOOTHOIIIEHNH, CBI3aHHBIX C OMOATHUKOIA.

[Mpoananu3upoBaB QeaepanbHOE 3aKOHOIATENBCTBO U 3aKOHOIATENILCTBO CyOBEKTOB
Poccuiickoit @enepanuu, clieqyeT OTMETUTh CIIEAYIOIIEE.

Bo-niepBrIx, (henepaapHBIM 3aKOHOAATENEM TPEIIPUHUMAIOTCS MOMBITKU 110 pa3pa-
00TKe HOPMATHBHBIX MTPABOBBIX aKTOB Uepe3 MPOOIEeMaTHKY, 3aTparuBaeMyto OHMO3THKOH.
3TO BBIpa)kaeTcsi B TOM, YTO MHOTHE PACCMOTPEHHBIE TTOJIOKEHHS (heaepaaIbHOTO 3aKOHO-
JATEeIBCTBA COAEPIKAT STUIECKHE HOPMBI, SBISIONINECS JeKIapaTHBHBIMHU TOJOXKECHHUSIMH,
KOTOpBIE HEOOXOAMMBI i cormyma. OOIIEeCTBO, YBUACB HEOOXOIUMOCTh M BaXKHOCTH
OMO3THKH, MOCITYKUIO MAPKEPOM AJISl HIMIUIEMEHTAIIMK TAKHX HOPM B 3aKOHOJATENbCTBO.

Bo-BTOpBIX, 3aKOHOMATENBECTBO CYOBEKTOB Poccuiickoit Denepanyn, Kak MpaBHIIO,
IyOImupyeT MOJIOKeHHsI GeepatbHOro 3aKOHOIATEILCTBA MM HUKAaKUM 00pa3oM He 3a-
KpeIisieT HOPMBI-IPUHIMIBL B 3aKOHOAaTenbcTBe. [Ipencramisiercs, 4To momoOHOE
00ycIoBiieHO crienn(pUKON 3aKOHOATENhCTBA CyOBEKTOB, TOCKOIBKY OHO HAITPaBIEHO HA
KOHKPETH3AIMI0 HOpM (eepaibHOTO 3aKOHOIATeNbCTBA, YCTPAaHEHHE IPOOEIoB B pery-
JUPOBAHUU U HE JOJDKHO PACIIMPSTH y)Ke AeHCTBYIOIIEe TPAaBOBOE PEryINpPOBaHUE.

HexoTtopsie no3uunn Koncruryunonnoro Cyna Poccuiickoiit denepanum,
CBSI3aHHbIC C OHOITHKOM

Y4uTHIBas CIIOKHOCTH BOIPOCOB, KOTOPBIE BXOIAT B COJEpKaHUE OMOITHKHU, BO3SHH-
Karormme mpo0aeMbl HEBO3MOXKHO pemuTh 0e3 yaactus Koncrturynuonnoro Cyna Poccwmii-
ckoit deneparun (nanee — Koncrurymonnsiit Cyn) Kak BBICIIETO CyIeO0HOTO opraHa KOH-
CTUTYLIMOHHOTO KOHTpoJIs B Poccuiickoit @enepaumn”. Koncrurynuonnsim CynoM Heo-
HOKpaTHO TOTHUMAJTUCH MPOOJIEMBI, CBI3aHHBIC C TPOOIEMATHKON OMOITUKH U €€ COOTHO-
MICHUS C MPAaBOM. DTH BOIIPOCHI CBA3aHBI, HAIIPUMED, C TOHOPCTBOM KPOBH, TPAHCILIAHTA-
LUel TKaHeH U OpraHoB, UMILIaHTael SMOPHOHOB (CyppOraTHOE MaTEpPUHCTBO), HHBIMH
OTHOIIIEHUSIMH, TIPOM3BOJHBIMU OT TIpaBa YeJIOBEKa Ha XH3Hb, a TAKXKE C BOMPOCAMHU
MIPaBOBO MPHUPOJBI PEIPOLYKTUBHOTO OMOIOTHYECKOTO MaTepraa, KOTOPbIil HOCHT AHC-
KyccuoHHbIH xapakrep (Belova, 2021:112).

17 denepanbHBIA KOHCTUTYIMOHHBIN 3aK0H OT 21 nronst 1994 r. Ne 1-®K3 «O Koncturynmonnom Cyne Poc-
cuiickoit deneparumy» // OPUIHATHHBIA HHTEPHET-TIOPTAI TPaBOBOK HHpopMarun http://www.pravo.gov.ru,
20.02.2023 r.
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B 2016 r. Koucturynuonssiv Cyiom 6bl1a paccMOTpeHa xkanoba'®, B koropoii 6siia
MIpEeINPUHATA TONBITKA OCIOPUTh KOHCTUTYLIMOHHOCTH cTaThbu 8 3akoHa Poccuiickoit
®enepanuu ot 22 nexadpst 1992 r. Ne 4180-1 «O TpaHCIIIaHTaMK OPraHOB | (W) TKaHEH
yeoBeKa»'’, B COOTBETCTBHMH C KOTOPOil B Poccuiickoii ®eepaliuy ycTaHOBIEHA TIpe-
3YMIILUS COTJIACHS Ha U3BSTHE OpraHoB U (WiM) TkaHel. B cBoem ompenenennu Koneru-
TynroHHbIH CyJ yKa3all HeCKOJIBKO MTPAaBOBBIX MO3UIUI, KOTOPHIE MOATBEPAIN KOHCTH-
TYIIMOHHOCTh PacCMaTpUBaeMBIX cTaTed. Takxke clieyeT OTMETHTh, UYTO IOX0XKEe JIEN0
paccmarpuBainock Koncruryrmonnsivm Cyom eme B 2003 1.2

B wactHOCTH, 3asBUTENU MPOBENU AHAIOTUIO C APYTHM JEJIOM, PacCMaTPUBAEMbIM
EBponeiickum Cymom 1o npaBam denoBeka (naigee — ECITY), B KoTopoM Takxke paccMart-
pHUBaJICA BOIIPOC MPE3YyMITIIMN COTIAcHs Ha TPaHCIUIAHTAIMIo, ogHako B Tom aene ECITY
yKazaj, 4TO «MMeJI0 MECTO HapyIlIeHHE 3alpeTa )KECTOKOT0 M YHIKAIOLIEro TOCTOMHCTBO
oOparieHusl, a Tak)Ke IIpaBa Ha YaCTHYIO M CeMEWHYto ku3Hb (ctaTth 3 u 8 KoHBeHIMH 0O
3aIIUTe TIPaB YEIIOBEKa U OCHOBHBIX CBOOO)».

Taxxe Koncturynuonnsiit CyJ1 yka3ail B CBOEM PELIEHUH, UTO «POCCUHCKOE 3aKOHO-
JATEILCTBO HE MPETSITCTBYET TpakJaHaM 3aUKCUPOBATh B TOW WM WHOU popme (B TOM
YHCIie HOTAPHUAIBHON) M TOBECTH /IO CBENICHUS YUPEXKICHHS 3IPaBOOXPAaHEHHS CBOE HECO-
IJ1acue Ha M3BSITHE Y HUX OPTraHoB M (WJIM) TKaHel 1ocie CMEePTH B LENIAX TPaHCIUIaHTaIl|H,
MIpUUYeM HapyIIeHHEe COOTBETCTBYIOILIETO BOJIEU3bABICHHUS BIICUET HACTYIICHHE FOpUINYE-
CKOH OTBETCTBEHHOCTY.

Bmecte ¢ TeM BO3HMKAET psiji BOIIPOCOB, CBSI3aHHBIX C peaju3alliell mpaBa Ha HECO-
rJlacue Ha U3BsITHE OPraHoB. B ciyyae, ecu nuio, B OTHOLIEHUH KOTOPOTo OyJIeT MpoBe-
JIeHa TPAHCIUIAHTAIWSA, BBIPA3HMIIO CBOE HECOTJIACHE MOCPEACTBOM TaTYHPOBKH, KOTOpas
COJIEP)KUT, HANpHUMeEp, CIEAYyIOIIee: «3alpeliar TPAHCIUTAHTAI[UI0 OpPTraHoB W (WIIN)
TKaHel B JIIOOOM cilydae W 3ampelnaro Jo0ble MeIUIIMHCKUE TPOLEAYPhl B OTHOIICHUH
MOETO Telay, OyIeT JIM 3TO CYUTATHCS 3aIIPETOM Ha TaKOe JICHCTBUE CO CTOPOHBI METUITHH-
CKHX paboTHMKOB? Ha maHHBIN MOMEHT MpaKTHKa HOCHUT TOYEYHBIH XapakTep U He SBIIS-
eTcsl OOLIETPUHATOMN, MO3TOMY C YBEPEHHOCTBIO OTBETUThH HA MOJOOHBIA BONPOC BEChMa
Mpo0JIEMaTHYHO U Aa)K€ HEBO3MOXKHO.

Opnako nenaecooOpa3Ho MPOBECTH aHAIIU3, BEIIBUTH MPOOJIEMHBIE BOTIPOCHI 3apaHee
1 BBIpaOOTaTh eAWHBbIE MOAXO/BI, CBSI3aHHBIE C ACWCTBUAMH MEIUIIMHCKOTO XapakTepa
y4eTOM MHEHHS 3KcrepToB. [1oCKombKy MOJOOHBIE OTHOLICHWS HAaXOMAATCS HAa CTBIKE
IIpaBa, MOpalli, a TaK)Ke B HEKOTOPBIX BOTIPOCAX PEIUTHH (B HEKOTOPHIX BEPOUCIIOBE0BA-
HUSX yCTaHOBIICH JKECTKUH 3alpeT Ha TPAHCIUTAHTAIIMIO OPTaHOB U (MJIHM) TKaHEeH, a TakKe
nepeNMBaHue KPOBH PEIUIUEHTY ), OXBATHTh ITOJIHOCTBIO JAHHYIO Mpo0ieMy B IepBOHA-
YanbHOM BHUZE, KaK BUIWTCS, BECbMa MpoOieMaTudHo. Mcxoas M3 3TOro moiaraercs

18 Onpenenenne Koncrurynnonnoro Cyna P® or 10 deppans 2016 1. Ne 224-0 «O06 0TKase B NPUHATHU K
paccMoTpeHuIo kano0bl Tpaxnan buptokoBoit TatesHel MuxaiinoBabsl, CabnuHoi Enenst BnagtuMupoBHBI 1
Cabmuuoit Hammm CTtenaHoBHBI Ha HapylIeHHE WX KOHCTHTYLMOHHBIX IpaB craThed 8 3akona Poccwuiickoif
®eneparmu «O TpaHCIIIAHTAIIMY OPTAHOB U (WJIM) TKaHeH denoBekay // OunuaabHbIi HHTEPHET-TIOPTAI Ipa-
BOBO# nHpOpMaruu http:// www.pravo.gov.ru, 20.02.2023 r.

19 3akon Poccuiickoit ®enepamuu ot 22 nekabps 1992 r. Ne 4180-1 «O TpaHcmiaHTaluu OpraHos u (Wim)
TKaHel yenoseka» // Benomoctu CHJ] u BC PO, 14.01.1993, Ne 2, crt. 62.

20 Onpenenenue Koncrurymuonnoro Cyna PO or 4 mexa6ps 2003 r. Ne 459-O «O6 oTkase B NPUHATHH K
paccMoTpenuto 3ampoca CapaToBCKOTO 00JIaCTHOTO CyZa O MPOBEpKE KOHCTUTYIIMOHHOCTH CTaThu § 3aKoHa
Poccuiickoit denepanun «O TpaHCIUTAHTAINH OPTaHOB U (WJIH) TKaHel deToBekay // OUIraIbHbBIi HHTEPHET-
ropra rnpaBoBoi nHpopMaryn. Pexxum gocryna: http://www.pravo.gov.ru (nara obpamenus: 20.02.2023).
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1esIecoo0pa3HpIM B Hanbosee o0IeM BUE 3aKpenuTh MpaBuia Uil MEIUIIUHCKUX Opra-
HU3AIUH, a TAKXKE JIJIS MHBIX OPTaHu3aIui, B KOTOPBIX 3aTPAaruBarOTCS BOIIPOCHI OMOITHKH.

WnuTepecHbIM Takke sBIsieTcs jaeno, paccMoTrpeHHoe KoucturyruonHbiM Cynom,
CBSI3aHHOE C BOIIPOCAMH CyppOTaTHOTO MaTepuHCTBA. Kak m3BeCTHO, I 3aKPETICHUS OT-
HOIICHUH CyppOTaTHOTO MAaTEPUHCTBA 3aKII0YACTCS IOTOBOP, B COOTBETCTBUU C KOTOPBIM
cypporatHasi MaTh 00s3yeTCsl BRIHOCUTH IIJIOJ] U 3aTEM IepellaTh ero IOPUINIECKH yCTa-
HOBJIGHHBIM POJUTENAM” . MeXIy TeM B COOTBETCTBHH cO cTaThsaMu 14, 17 u 23 dese-
panbHOro 3aKoHa oT 15 HosAGps 1997 . Ne 143-d3 «O6 akTax rpakIaHCKOTO COCTOSHUS»
IIpelyCMOTPEHO MPAaBO CYypPpPOTaTHON MaTepH JaBaTh COTJIACHE HA TO, YTOOBI IIPH TOCYap-
CTBEHHOH PETHCTPalliy POXKICHHUS peOeHKa ero POAUTESIMH OBLIHM 3aliCaHbl TeHeTHYe-
ckue poautenu. CienoBareiabHO, CypporaTHas MaTh BIPABE BIHCATH CeOS MAaTEphiO pe-
OCHKa B CBUJICTEILCTBO O POXKIACHUU HECMOTPS Ha JIOTOBOPHBIE OTHOILICHHMS.

B nmanHOM cimyuae 0e3yciOBHO NMyONHYHBIH WHTEpeC OyIeT BBIINIE YacTHOTO, IO-
CKOJIbKY HaJIIIO KOHKYPEHITUS HOPM ITpaBa MyOIMYHOTO ¥ 9aCTHOTO, O/THAKO HEOOXOAMMO
OTMETHUTH ciaenaytomiee. [Ipu cypporaTHoM MaTepUHCTBE, KaK yKa3biBaeT KOHCTUTYIIHMOH-
ve1ii Cy 1, )KEHIWHE MTPOBOAST UMILTAHTAIIUIO SMOPHOHA, IOJTYYEHHOTO ITyTEM 3KCTPAKOP-
MTOPabHOTO OIUIOIOTBOPEHMS TOJIOBBIX KJIETOK TeHeTHdecKux poaurtenei. Cremopa-
TEJBHO, POKICHHBIN pedeHok Oyner umeTh JJHK renermueckux pomureneit. Mcxons us
ATOW JIOTUKU YKa3aHHBIC POJMTEIHM JOJDKHBI OBITh TaK JK€ 3allUIICHbI 3aKOHOM OT
Clly4aeB, KOT/Ia CypporaTHas MaTh HE XO4YeT OTAaBaTh peOeHKa M0 Pa3INnIHBIM
OCHOBAHWSIM.

Tpynuo He cornacuthes ¢ cyaseit Koncrutymumonnoro Cyna C.J[. KusizeBpiM, KOTO-
Pl B 0cOOOM MHEHHWU K BBIIIICHA3BAHHOMY OTIPEACIICHHUIO YKa3all: «3aKpeIUIsst HCKITIOYH-
TENBHYIO TPEpPOraThBY CYppOTaTHOHW MaTepH B pa3pelieHHH BOIpoca O HaJeNeHUH
FeHETUYECKUX (OMOJOTHUECKUX) POIUTENICH MaTEPUHCKUMHU U OTIOBCKUMHU TIpaBaMU, 3a-
KOHOJIATeIlb OCTaeTCs 0€3yYacTHBIM K WHTEpecaM JIUII, YbH TOJIOBbIE KIIETKH MCIIOIh30Ba-
JIUCH TSI OTUTIOTOTBOPEHIS JKEHIIIMHBI, BEIHAITHBAIOIIEH TUTOA. TeM caMbIM cO37aeTcs Jie-
raJbHasl MOYBA JJIS HAPYIICHUsS OalaHca KOHCTUTYIIMOHHBIX IIEHHOCTEH U yMAJICHUS TIPaB
Y 3aKOHHBIX MHTEPECOB HE TOJIBKO TCHETUYECKHUX POJUTENCH, HO U pPeOCHKA, POKICHHOTO
B pe3yJbTaTe MPUMEHEHHUS COOTBETCTBYIOIICH BCTIOMOTATEIEHOM PEPOAYKTUBHOM TEXHO-
JIOTUW.

JleficTBUTENBHO, B JAHHOM Cliydae 3aKOHOJAATEeNbh OyaTO OBl IICJICHAIPABICHHO
HE TBITAETCsI 0Ka3aTh 3aIUTy reHeTndeckuM poautensaMm (Akimtseva, 2022:201), uro mMo-
JKET OBITh CBSI3aHO, KaK MPEICTABISETCS, JIUIITh ¢ HAIIMOHAIBHBIMHA TIPUOPUTETAMHA TOCY-
JapCcTBa, KOTOPHIE 3aKIIIOYAIOTCS B TIOACPIKKE CEMbH, MaTEPUHCTBA U IETCTBA.

[IpuBenennsie mpumMeps! no3uuii Koncturynnonnoro Cyna moka3eIBarOT, YTO Ipa-
BOBO€ PETyJIMPOBAHUE OYE€Hb YaCTO TECHO CBSA3aHO C BAXKHEHIIIMMH BOTIPOCAMHU OMODTHKH,
KOTOPBIE MO3BOJIIOT O0JIee rII00aIbHO YCTAHOBUTD OTNPEICIICHHBIC PAMKH O0IIIECTBEHHBIX
OTHOILICHUH M yKa3aTh MapKephl, KOTOPHIC B JallbHEHIIEM MOJyIekKaT MpopaboTKe Mpu
PacCMOTPEHNH KOHKPETHBIX JIEJ.

2l Onpenenenne Koncrurynuonnoro Cyaa PO or 15 mas 2012 r. Ne 880-O «O6 oTka3e B IPUHATUU K pac-
cMmoTpeHHIo xano0sl rpaskaad Y.I1. u U.1O. Ha HapyIIeHHe X KOHCTUTYIIMOHHBIX MIPaB MOJIOXKEHUAMH ITyHKTa
4 crateu 51 CemeitHoro xozxekca Poccuiickoit denepannu u myHKTa 5 cTaTthu 16 denepaqbHOro 3aKoHa «
00 akTax TpakIaHCKOTO COCTOSHIS» // OUIIaabHbI HHTEPHET-TIOPTAN MTPpaBoBoil nHpopManmu. Pexxum mo-
cryna: http://www.pravo.gov.ru (nara oopamenns: 20.02.2023).

22 ®enepanbublil 3aK0H 0T 15 HOOpPst 1997 r. Ne 143-03 «O6 akrax rpaxaackoro cocrosuusy // Cobpanue
3akoHomarenbscTBa PO, 24.11.1997, Ne 47, ct1. 5340.
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3akiaouenne

Bormpocsl cooTHOLIEHUST IpaBa U ATUKU BCET/a BBI3BIBAJIM MHTEPEC Y UCCIEI0BaTe-
Jeii. DTo oTpakaeTcs B TOM YHCIE B TMPOAHATM3MPOBAHHBIX HAyYHBIX CTaThiIX Kak
POCCHICKHUX, TaK U 3apyOeKHBIX aBTOPOB.

BuosTuka uHTEpecHa ¢ TOM TOYKH 3PEHUS, UTO C €€ MOMOILBIO MOKHO PEIIUTh MHO-
YKECTBO BO3HHKAIOIINX B 00IIeCTBE MPo0IeM, KOTOPbIe NCKIIOYATEIHHO MMPABO PEITUTH HE
MOJKET. YKa3aHHOE€ BBIpa)KaeTcs TeM, YTO HOPMBI IPaBa, 3aKperuisieMble B UCTOYHHKAX,
Yaiie BCEero 3aTparuBaroT JIMIIb (GOpPMaIbHYIO CTOPOHY U HE YUUTHIBAIOT ATUYECKUE MPO-
0JieMbl, 2 OMOATHKA B TAHHOM CIIydae MOXKET TOMOYh OoJjiee TIIy00KO UCCIIeIOBaTh U ype-
TYJIUPOBaTh T€ WIHM HHbIE MIPABOOTHOIIEHUS. BMecTe ¢ TeM SBHO cyIiecTByeT npoliema,
CBsI3aHHAs C (UHAHCUPOBAHUEM HCCIIEAOBaHUHN 110 OMOITHKE.

B ciydae ecnu 3akoHOAATE b HE MPUHUMAJ ObI BO BHIMaHUE BaKHOCTh OMO3THKH,
HOPMBI, 3aKpeIuIieMble B ICTOYHHUKAX MpaBa, JeWCTBOBAIN OJHOOOKO.

BaxxHO OTMETHUTB, UTO B HACTOALIMI MOMEHT B Poccuiickoil @enepauny OTCYTCTBYIOT
YEeTKHE U IeJIOCTHBIC 3aKOHOIaTeIbHBIE OCHOBBI B OTHOIIICHHH OMOSTHKH. J[eficTByrommme
JIOKyMEHTBI IPEJICTABIIEHBI PSIAOM PA3PO3HEHHBIX aKTOB PA3HOTO YPOBHS U KOMIIETEHIUU:
HEKOTOPbIE BOMPOCH pacCMaTPUBAIOTCS TOJNBKO IOPHCTaMHU, HEKOTOPBIE — MEIUIIUHCKUM
cooOmiecTBOM. B maHHOM citydae pa3poO3HEHHOCTD Jake DKCIIEPTHHIX MHEHUI MOXKET Ta-
ryOHO CKa3aThCS Ha BO3HUKIIEH MPOOJieMe U MPUBECTH K Pa3THMYHBIM TOYKAM 3pEHUS Ha
OJIHY TIpO0JIeMY.

BwMmecte ¢ TeM monaraercsi, 4To pa3pabOTKa eIMHOTO MPaBOBOTO aKTa, PEryIHPYIO-
IIeT0 OCHOBBI OMO3THKH, HA CETOHSIIIHUHN JIeHb HE SBISETCS IeIeCO00pa3HOM B CBS3H C
TEM, 9TO B €IMHOM HOPMAaTHBHOM IIPAaBOBOM aKT€ HEBO3MOXKHO OTPa3HTh a0COIIOTHO BCE
npoOJIeMHBIE CUTYAIINH, CBSI3aHHbIE ¢ 0M0ATHKOM. [Tonmaraercs, uro patudukanus Poccuii-
ckoit ®enepanuneii KoHBeHIMH M0 OMOATHKE MOTIIA OBI TIOCTYKUTh HaYally NUMILIEMEHTa-
MM B OTEYECTBCHHOE 3aKOHOJATEIbCTBO IIOJIOKCHMM, HANpaBJICHHBIX Ha pEILICHUE
aKTYaJIbHBIX TPOOJIEM B METUIIMHE, OMOJIOTHU U CMEXHBIX OTPACIISX.

[IpencraBnsgercs, YTO HE3aBUCUMBbIE OPraHU3alUH, KOTOPHIE 3aHUMAIOTCS] BOIPOCAMH
OMOATHKHN U (HOPMUPOBaHWEM OMOITUYECKUX MPUHITUIIOB, MOTYT TTOMOYb B (hOpMHUPOBa-
HHUU U BHEIPEHHH B POCCUMCKOE 3aKOHOAATEIbCTBO HOPM, HAIPABJICHHBIX HA PELLICHUE
OunosTHUeCKUX MpoOiieM. B HacTosmIee BpeMst CO3IaHbl pa3inuHbIe HE3aBUCHUMBIE KOMHU-
TETHI 110 3TUKE NPU MEOUIUMHCKUX opranuzanusax. Hanpumep, He3aBucumeiil stnueckuit
koMuTeT npu DeneparbHOM TOCYAapCTBEHHOM OIOKETHOM yupekaeHnn «HarmoHans-
HBI MEIUIIMHCKUA HCCIEAOBATEILCKUA LIEHTP TEepamuud U MPOPUIAKTUICCKON MEIu-
LMHB» MHUHHCTEpCTBa 3ApaBooxpaHeHus Poccuiickoit ®@enepannu, MexBy3oBckuii Ko-
MHUTET IO 3TUKE, KOTOPHIN 3aHUMAETCs BOIIPOCAMHU SKCIIEPTU3bI KIMHUYECKUX UCCIEA0BA-
HUI IEeKapCTBEHHBIX CPEACTB M KIMHUYECKUX UCTIBITAHUM MEAUIIMHCKUX U3/IEITHH.

Kpome Toro, Ha denepansHOM ypoBHE (GYHKIMOHUPYIOT KOoOpauHAIMOHHEII cOBET
pu MuHHCTEPCTBE 3/1paBooxpaHerns Poccutickoit denepannu mo BonmpocaM OHOITHKH;
CoBer 110 3THKE (B 9aCTH JIEKAPCTBEHHBIX cpeacTB); COBET MO ATUKE, CO3TAHHBIN B MEJIIX
BBIJIAYU 3aKIIOYEHHUS 00 STHUECKOH 000CHOBAHHOCTH BO3MOXKHOCTH MPOBEICHHS KIMHH-
YECKOTO HWCCIIEIOBAHUS OMOMEIHIIMHCKOTO KIIETOYHOTO MPOAYKTa; pabouas rpyIma I1mo
HOPMaTHBHOMY IIPABOBOMY PETYJIUPOBAHUIO B chepe TeHETUIECKNX TEXHOJOTHH, BKITIO-
yasi BOIIPOCHI T€HOMHOTO PENaKTUPOBAaHUS, U OMOITHKE MPH TMPEe3UANyME COBETa IO
peanuzanun denepanbHON HayYHO-TEXHUYECKOW MPOTrpaMMbl Pa3BUTHUS T€HETHUYECKUX
TexHosorui Ha 2019-2027 rr.
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Taxxe @enepaidbHBIM TOCYJAPCTBEHHBIM OIOJDKETHBIM YUYPEKIACHUEM BBICIIETO
obpazoBanusi «MOCKOBCKUH IrOCyJapCTBeHHBIN yHHBepcuTeT nMeHn M.B. JlomonocoBa»
coznana Kommuccusi mo OmosTHKe, KOTOpas paccMaTpUBacT BONPOCH OHO3THUYECKOTO
HaNpaBJIeHNUS U 00ECTIEUEHHs MPABOBBIX U ATHUECKUX HOPM B HICCIIEIOBAHMSX C YIaCTHEM
JIOOPOBOJIBIIEB.

Bomnpockl, 3arparuBaemble OHOITHKOM, KpaiiHEe Ba)kKHBI JUIS Pa3pelICHUs] CIO0KHBIX
JEOHTOJIOTHYECKHUX CUTyallWi, B TOM YHCIIE B IPAKTUIECKOM 34paBOOXpaHEeHUH. Bzaumo-
JIeiCTBUE 3aKOHOAATEIISI M HE3aBUCHMBIX OPTaHOB, U3YYaIOMINX MPOOIEMbl OMOITHUKH, TT0-
MOJKET 33/1aTh METOIOJIOTHUECKIE YCTAHOBKH AJ1s O0J1ee rryOOKOro MOHNMAaHuUs KITHHHYEe-
CKHUX IUCLHUIUINH, a TAK)KE MOTYT OBITh UCIIOJIb30BAHBI AJIs1 00YUEHUS yrKe MPAKTUKYFOIIUX
Bpadeil, MEAULIMHCKOIO [IEPCOHANIA, a TAKXKE JIML, OTBETCTBEHHBIX 34 IIPOBEJICHUE ONBITOB
Ha )KHUBOTHBIX.
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Ponb 6nokyerHa B coBepLIeHCTBOBaHUM NYyO6NMYHOro ynpaBreHusi

M.IO. lampun'~, M.B. I'ankuna'='><

MockoBckuii TocyaapcTBeHHbIH opuanyeckuit yausepcuret umenu O.E. Kyraduna
(MI'FOA), . Mocksa, Poccutickaa @edepayus
D<Imvgalkina@msal.ru

AnHoTanus. Vccienyercs BaxxHeHIasi peBOIOIUOHHAS TEXHOJIOTUsS «OJIOKUECHHY», IPUMECHEHHE
KOTOpO#l B IMyOJIMYHOM yIpaBlieHHH OyIeT cocoOCTBOBATh COBEPLICHCTBOBAHHIO BCeX cep rocynap-
CTBCHHOW JKU3HH. AHAJIM3UPYETCs pOjib OJOKYEHHA B SKOHOMHUYECKOH cdepe (TOprosie, CenbCKOM XO-
3s1iicTBe, (hUHAHCAX) U B 3[JpaBOOXpaHeHHH. PaccmarpuBaeTcsi COOTHOIIEHHE HU(PPOBOTO pyOIIst M KpUII-
TOBAJIIOT, MPUBOMATCS apryMEHThI B I0JIb3y BHEIpPEHHs B 3KOHOMHUKY Poccum kpunrosamror. Ilens
HCCIIeI0BaHus — CHOPMHUPOBATH IPEICTABICHHE O HEOOXOIUMOCTH CKOPEHIIIEro BHEAPEHUS TEXHOJIOT U
«ONOKYEHH» B pa3nuyHble chepbl MyOIMYHOro YIPaBIeHU, B IEPBYIO OUepelb, B 9KOHOMUKY U 3[paBO-
oxpaHeHHe. MeToJIbl: JIOTHUECKUI METOl, aHaJIN3, CPaBHUTEIbHO-IPABOBO, HcTopryueckuid. JlokazaHna
HE00XOIMMOCTh HMCIIOJIBb30BaHUS OJIOKUCHHA B pa3InYHBIX cdepax MmyOIMYHOro YNpaBleHHUs, TaK Kak
Onaronaps ero BHeApeHHo Poccuu yaacTcsi MUHUMH3UPOBATh CaHKIIMOHHOE JIaBJIIEHHE U YCOBEPILICH-
CTBOBATh PEANN3AINIO TOCYJAPCTBEHHOHN MOJIMTHKH BO BCEX cdepax OOIECTBEHHON JKU3HU. BRIBOIBI:
OJIOKUEIH yKe Cero/iHsl MOKHO CUMTATh OCHOBOM YCIEIIHOTO ()YHKIIMOHUPOBAHUS ITyOINYHON aIMUHU-
crparuu B Poccuiickoit denepannu; yHUKalIbHAsE CTPYKTYpa OJIOKYEiHA MOXKET CZeaTh €ro OCHOBHBIM
3JIEMEHTOM B COBEPILEHCTBOBAHUY BCEX c(hep SKOHOMHKH, CO3/1aBasi HOBOE IMOKOJICHHE S3KOHOMUYECKUX
CHCTEM, OCHOBAHHBIX Ha B3aHMOBBITOJHOM COTPYAHHYECTBE; OJOKYEHH MOXKET PEeIIUTh MPOOJIEMBL,
CBSI3aHHBIE C KOOpAMHALUEH 1 0OMeHOM MH(popMaIel MKy HE3aBUCUMBIMU MEIULIIUHCKUMU Yupe-
KICHUSAMH; B OJIOKYEITHE CKPBITHI BETMYaliIIie BO3MOXXHOCTH JJISI CETTBCKOTO X03IHCTBA, TOCKOJIBKY €T0
NPUMCEHCHHUEC IIO03BOJISICT BBISIBUTH BCC O3Tallbl IMPOU3BOJCTBA, 06pa6OTKI/I, IMMOCTaBKU MNPOAYKIHUH, €€
JOCTaBKH JI0 Mara3uHa U MpOAaXH MOTPEOUTEINO.

KnioueBble coBa: TexHONOrus «OJ0oKYeiH», MyOIMYHOE yNpaBieHHE, SKOHOMHUKA, CENbCKOE
XO03SHCTBO, 3/[paBOOXPaHEHNE, KPUIITOBAIIOTA, ACLECHTPAIN3alHs
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Abstract. The study is dedicated to the most important revolutionary "blockchain" technology, the
application of which in public administration will contribute to the improvement of all spheres of the
government life. The authors analyze the role of blockchain in the economic sphere (trade, agriculture,
finance) and in healthcare. The article looks at correlation between the digital ruble and cryptocurrencies
and arguments in favor of implementation of cryptocurrencies into the Russian economy. The purpose of
the research is to form an idea of the need for the speedy introduction of blockchain technology in various
areas of public administration, primarily in economy and healthcare. The employed methods are logical
method, analysis, comparative legal, historical. The findings prove the need to use the blockchain in
various areas of public administration; as a result of its implementation, Russia will be able to minimize
sanctions pressure and improve realization of state policy in all spheres of public life. The research allows
to draw the following conclusions: 1. Blockchain sets up the basis for the successful functioning of public
administration in the Russian Federation. 2. The unique structure of blockchain may be looked at as the
main element in streamlining all areas of the economy, creating a new generation of economic systems
based on mutually beneficial cooperation. 3. Blockchain may contribute solving the problems associated
with coordination and exchange of information between independent medical institutions. 4. Blockchain
holds the greatest opportunities for agriculture, since its application allows to identify all stages of
production, processing, supply of products, their delivery to the store and sale to the consumer.
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BBenenue

B mocnennee Bpems CIIOBO «OJOKYEHH» 3aHSJIO IPOYHOE MECTO B JICKCUKOHE
IT-cnenmanucToB U Aake MPOCTHIX oObIBaTenel. biiokuelH cieayeT onpeaensTh B Kade-
CTBE BBICTPOSHHOH MO CHEIMATBLHBIM MTPABIJIaM HETPEPBIBHON IEMOYKH OJIOKOB, KaXKIBIH
13 KOTOPBIX BKIIFOYAET HH(HOPMAIIHIO O TIpeasirymieM ooke (puc.1). MoKHO KOHCTaTHPO-
BaTh, UTO KOTHH [IETIOYCK OJIOKOB XPaHATCSI HA MHOXKECTBaX yCTPOMCTB, U 3TO O0yCIIaBIIN-
BaeT JICLICHTPAIM30BAHOCTh BCEH CHUCTEMBI ydyeTa JaHHBIX, 00CCIICUMBAIOIICH BBICOKUI
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YPOBEHb HAJEKHOCTH M O€30MacCHOCTH, YTO [elaeT TEXHOJIOTHIO OJOoKdYeiiHa Takoi
BOCTPeOOBAaHHON B HACTOSILEE BPEMsl, B TOM YHUCIE B Pa3IMUHBIX cepax B MyOIMIHOM
yIIPaBJICHHH.

N ' Transaction is represented Block is broadeast
o Someone registers a transaction o as a block in the shared ledger e 10 all participants

?Nea » ?
___________ & . . ——— seu @‘ =

]|

Single picture of the chain and actual

Participants approve the transaction o . . ilabl | atithork
o is valid, providing consensus Block is added to the chain state is available to all authorized

participants

Puc. 1. CymiHOCTb TEXHOJIOTHH «DI0KYeiin» /
Figure 1. The essence of blockchain technology

OTOT TEPMHUH YacTO CBS3bIBAIOT C KPUIITOBAIIOTAMH, HanmpuMep, ¢ butkonHnom, ox-
HAKO €r0 BO3MOKHOCTH TOPA3I0 MIUPE.

B 2008 r. 6112 npescraBieHa «Oenas Oymaray» butkouHa, B KOTOpoii ObUIH onpesie-
JIeHBI IpeUMyIIleCTBa OlOK4YeHHa, OCHOBAaHHOTO Ha OObEAMHEHUN UMEBIIUXCS U MCHOJIb-
30BaBIIMXCS 110 OTAEIBHOCTH KPUITOrpaQHUecKUX TEXHONOTHIA'.

PeBONIOIIMOHHBIM B CYITHOCTH TOHSATHSL «OJIOKYEHH» SIBISIETCS TOT QyHAaMEHTaNb-
HBIH (PakT, yTo B HeM (OJ0KUeiiHE) ColepIKaTCs JaHHbIe 000 BCEX TPAH3AKIUAX, KOTOPHIE
MIPOXOAST Yepe3 Hero. AMeprUKaHCKUN BeHIypHBIN KanuTtanucT Tum Jpeiinep momdepku-
BaJI 3TO NOJOKEHHUE, KOTAa MpeApeKal ONTKONHY (U(PPOBOMY 30JI0TY) CBETIOe Oyayiiee
B HOBOI (DMHAHCOBOI1 CHCTEME, OCHOBAHHOM Ha 6rokueiine’. [IpuMeHenue 610KYeiiHA BO
Bcex cepax MmyOIMIHOTO yTpaBiieHus, 0€3yCIOBHO, OyIeT crmocoOCTBOBATh YCOBEPIIICH-
CTBOBAHHIO PabOTHI TOCYIaPCTBEHHBIX CITYKO — OT 3alUTHI JIMYHBIX JaHHBIX TPAXKIaH 10
ontuMH3auuy 5KoHOMUKH (Y astrebov, 2021) u ynyuenus: QyHKIHOHUPOBAHHSI CHCTEMBI
3I[PaBOOXPAHEHMUS.

[anee npoananusupyeM OCHOBHBIE HaIlpaBIIEHUs, T/Ie OJOKYEIHY OTBOUTCS BaXKHAS
POJIb, B YaCTHOCTH, B cepax MyONUIHOTO YIpaBICHUs, a TAK)KE B PELICHUHN aKTyaJlbHBIX
mpobiieM coBpemeHHocTH (Rusakova & Frolova, 2022; Frolova & Inshakova, 2022;
Rusakova, Frolova & Gorbacheva, 2020; Rusakova, Frolova Gorbacheva & Kupchina,
2019). [IpencrapisieTcst BaXKHBIM OTMETHUTD, YTO HanOoJiee moIHO OJI0KYeHH MPOsIBIII cebs
B 9KOHOMHYECKOM CEKTOPE B CBSI3H C €r0 YHUKAIBHOCTBIO — ACLEHTpaIH3anneii, KoTopas
HE [03BOJIAET XaKepaM IOBPEXIaTh KIF0UEBOH y3€JI CHCTEMbI M OPTaHU30BaTh yTEUKY UM
MOoJMEHY WHGOpMaNuu, XpaHsAIieics B OJOKYCHHE W TIPOBEPSEMON Ha IOCTOSHHOMN

! Hakamoro C. bBurkoiin: cucremMa uupoBOi NHPUHTOBOH  HAIMYHOCTH. PeXHMM  JOCTYyMa:
https://www.bitcoin.com/satoshi-archive/whitepaper/ (nata oopamenus: 31.08.2023).

2 Partz H. Tim Draper Predicts Crypto Will Rule, Only Criminals Will Use Cash in Five Years. Pexum goctyna:
https://cointelegraph.com/news/tim-draper-predicts-crypto-will-rule-only-criminals-will-use-cash-in-five-
years (nara obpamenust: 31.08.2023).
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ocHoBe. TakuM 00pa3zom, HCIIOTB30BaHME OJOKUYEITHA MTO3BONISET CKIIIOYHUTD JTIO0YIO BO3-
MO>KHOCTb (hanbCcUUKany miaTexxeld 1 00ecrednBaeT UX MPo3pavyHOCTb.

B cBsi3u ¢ HEOOXOIMMOCTHIO 3aIUTHI TEPCOHANBHBIX JAHHBIX, OTCICKUBAHUS (HAT-
HBIX JICHET, KOTOPbIE HE MOIAI0TCs aDCOMOTHOMY KOHTPOJIIO CO CTOPOHBI PETYTHUPYFOIIIX
OpTaHOB, — a OTMBIBAHHUE ICHEKHBIX CPEJICTB SIBIISICTCS OCTPOI MPOOIIEMOI B COBPEMEHHOM
MHUpe, — HET COMHEHHIA, 9TO OJIOKYEHH MOXKET CTaTh UMEHHO TOH TEXHOJIOTHEH, KOTopas
CYIIIECTBEHHO CHHU3HUT MAacCIITA0BI TIPOIIECCOB TEHEBOH YKOHOMHKH, 00JIETYHB KOHTPOJIb 32
nBIKeHusAMHU (uHancoB rnodansHo (Frolova, 2020). MipoHu4Ho, HO, IO CIOBaM TOTO XKe
Jpetinepa, iMeHHO (QUAaTHBIEC ICHBI'M CTAHYT OCHOBHOW BAJIIOTOM MPECTYITHUKOB B OYIy-
IIeM, a He KPUTITOBATIOTHI, padoTaroIIre Ha YuTacMoM OJtokdeitHe. Takum oOpa3om, OJI0K-
YeliH yKe CeroHs MOKHO CUUTATh OCHOBOW YCHEITHOTO (PyHKIIMOHUPOBAHUS Ty OJIMIHOM
agMuHKCcTpanuu B Poccuiickoit @enepanuu.

AHanm3upysi TPEKHHT TPaH3aKIHiA, HEOOXOJMMO YIOMSHYTh B3JIOM KPHUIITOBAIIOT-
Ho¥t oupsku Cryptopia, KoTopsli mpon3oiien B KoHIe 2018 1., ¢ KoTopoii XxakepaM yIanoch
OCYIIECTBUTH KPHIITOBANIOTHBIN MEPEBOJ] HA CBOM KOILEJIBKY B pazMepe 23 MIIH JOIT., TEM
caMbIM TIOJIOPBaB HOPMAIIFHYIO paboTy Oupxu. [IpumedarensHo, 4To O1aromaps BO3MOXK-
HOCTH OJIOKYEHHa OTCIEKMBATh YKPAJACHHYIO KPHIITOBAIIOTY, IMPaBOOXPAHUTEIHHBIM
opranam Hosoii 3enannnu, UCIONB3ysl COBpPEeMEHHbIE I(PPOBBIE TEXHOJIIOTHH, B COTPY/I-
HUYECTBE C BBHICOKOKBaIM(HUIMPOBAaHHBIMU [ T-crienuanucraMu yaanock 100UThbes ycre-
XOB B BBIIBIIEHUH OPTaHU3aTOPOB JIaHHOW aTaK! W BO3BpaTe CpeAcTB. B HacTosmee Bpemst
OOHaNMYUBaHHE KPHIITOBANIOTHI WIIM K€ €¢ OOMEH Ha Jpyrue KPHUITOAKTUBHI depe3
CTOPOHHHE KPHIITOBATIOTHBIC OMPIKU SIBISIETCS HEBO3MOXKHBIM. TOproBble M1 OOMEHHBIE
IUIOMIA/IKA AKTUBHO COTPYTHUYAIOT C MMPABOOXPAHUTEIHHBIMU OpPraHaAMHE, MOTYT BOCIIOJb-
30BaThCs (PYHKITHEH 3aMOPO3KH ITOT03PUTEIHHBIX AKKAYHTOB, OJIOKUPOBATH TIepeMeIIeHue
C HUX CPEJICTB, Bo3Bpaias ux ooparHo Bianenbiam (Sukhodolov, Antonyan, Rukinov,
Shamrin & Spasennikova, 2019:560). Hanpumep, camas kpymHast Oupxa Binance Bo
B3aMMOZCHCTBUN C TIPABUTEIHCTBEHHBIMH U MPABOOXPAHUTEIHHBIMI OpPraHaMH HCIIONb-
3yeT cnenuanbHylo cuctemy 3ampocoB (LERS). Opranel myOmuaHOW aaMHHHUCTpAIIAN
MOTYT 4epe3 3Ty CHCTeMY OTHpaBisATh HH(POpMAIMOHHBIE 3ampochl. Binance Oyner
paccMaTpuBaTh KaKIBIH CIlydall ¥ OCYIIECTBISTh COTPYAHWYECTBO B paMKaxX KaKIOTrO
3ampoca Ha pacKphiTe HH(GOPMALMU B COOTBETCTBHH C Y CIOBUSIMH HCIIOJNB30BaHHS
Binance u IpEMEHHMBIM 3aKOHOJATETbCTBOM .

Ho HecMoTpst Ha Bce ero HeocIopruMbIe IPEUMYIIIECTBa, €r0 UCTIONb30BaHKe B cepax
myOIMYHOTO yhpaBieHuss TpeOyeT OCMBICIIEHHS M Yyd4eTa BCEBO3MOXKHBIX PHCKOB
(Shinkaretskaia & Berman, 2020).

Jlaniee aBTOpPBI CUHMTAIOT HEOOXOJUMBIM PACCMOTPETh BO3MOXKHOCTH HPUMEHEHHS
PEBOIOITMOHHON TEXHOJIOTHHM OJIOKUeliHa B TJIaBHEHIMX cdepax aIMHHHCTPATHBHO-
npaBoBoro perynuposanus (Deasy & Khokhlov, 2018).

BaokueitH B cepe IKOHOMUKH

I/I3BCCTHO, YTO B OOBIYHBIX JKOHOMHMYECKHUX CHCTEMAax ,[[CI‘/'ICTBI/ISI BCCX Cy6’beKTOB
3aBUCAT OT NOCPECAHUKOB — 0AHKOB U IJIATCIKHBIX CUCTCM, MMPOBOAAIIUX U MMOATBECPIKAAIO-
X q)I/IHaHCOBBIe orepamnuun, 4To 4aCTO INpUBOJUT KO BCEBO3MOXKHBIM OHII/I6KaM, c00sM 1
MOMIICHHHUYCCTBY.

3 Cucrema 3ampocOB JUIsl TIPABOOXPAHHUTENBHBIX OpranoB. Pexum nocryma: https://www.binance.com/ru/
support/law-enforcement (1ata odpamienus: 31.08.2023).
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OnnHaxapl 3aUKCUPOBAaHHASI TPAH3AKIIMS CTAHOBUTCS HEM3MEHHOM, HH(pOpMaIus O
HEW COXpaHsAETCs, UTO UCKIIFOYAET BO3MOKHOCTh JBOMHBIX TpaT. /{15 KaK10ro y4acTByo-
mIero B ATOH cHCTeMe OJIOKYEHH CO3/1aeT IOCTYH KO BCeM (PMHAHCOBBIM OMNEpaIusm
n oOecrieurBacT aOCONIOTHYIO TPO3PAYHYI0 HCTOPHIO BCEX MPOBOAMMBIX (HDMHAHCOBBIX
tpan3akuuii (Frolova & Ermakova, 2022).

broxdeliny mpucyI OCHOBOMOIATAIOINIA IIPUHIIHIT — JISIEHTPAIN3aIIN — OJarofapst
YeMy OTCYTCTBYET HEOOXOAMMOCTh B TOCPETHNKAX — OaHKaxX, areHTax ! JIp. ITO HE TOIBKO
CHIDKACT M3JICPIKKU JUISl YYACTHUKOB (DMHAHCOBBIX OTEpAIlfif, HO M COKpaIllaeT BpeMsl Ha
00paboOTKy AaHHBIX.

[Tocne BBemeHMsT HE3aKOHHBIX CAHKIIMK CO CTOPOHBI Psia 3aMa HBIX TOCYIapCTB POC-
CUHCKasi IJKOHOMHYECKAsi CUCTEMA B MOCJICIHNEC TOIBI OTPAHUIMBACTCS B IOCTYIIC K MEXK-
IOyHaponHbIM ¢uHaHcOBbIM peiHKaM (Tsepova, 2022a; Tsepova, 2022b). Pesynsratom
CTallo pe3K0oe CHMKEHNE MHOCTPaHHBIX HHBeCTUIMH. OTHAKO B 3TOW CUTYaIlH KPUITOBA-
JIOTHl SBHWJIUCH OJTHUM U3 CIIOCOOOB MPEOONEHHS CIIOKUBITUXCS SKOHOMUYECKHX IPO-
OsieM. IMEHHO KpPHUINTOBAIOTHI UTPAIOT KIFOYEBYIO POJIb B «<HEOAHKOBCKHUX SKOCHUCTEMaX),
MIPEeIOCTaBIAs JOCTYN K (PMHAHCOBBIM YCIIyTaM IUIsl TeX, KTO paHee ObLI JUIIEH TaKoi
BO3MOXKHOCTH. BceMupHBI OaHK KOHCTATHPYET, YTO OKOJIO 1,7 MWIIMapaa TpaxmaaH B
MUPE JIMIIEHBI JOCTYTa K 0aHKOBCKUM yciayraM. Takum o0pa3oM KPUIITOBAIIOTHI M OJIOK-
YEeHH MOMOTYT JIMKBUIUPOBATH 3TH MPOOJIEMbI H 00ECIIEYUTh HACCIICHUIO BO3MOXKHOCTH
JUTSE THBECTHUIINN, KPETUTOBAHUS M COSPEKESHHIA.

[Ipu B3aumojeiicTBuU ¢ (PMHAHCOBBIMHM CUCTEMaMM OJIOKYCHH TPAHCIUPYET HOBBIC
WHCTPYMEHTBI M METOJIbI ISl co3fanus Oonee 3(pPeKTHBHBIX U OE30MacHBIX MOJIEICH.
JansHeiimme npoBo{UMbIE HCCIIeI0OBaHMS IOKA3BIBAIOT €0 MOTEHIHAI, KOTOPHIA B OYIy-
meM, 1o MPOTHO3aM CIEIHATNCTOB, MOXKET MPUBECTH K PEBOIOIMOHHBIM W3MEHEHUSIM
MupoBoii sxkoHomuku (Gracheva (ed.), 2020).

KpunroBanroTel, mosiBUBIIHAECS Oiaromapsi TEXHOJIOTHU «OJIOKYEHH», Hadald CBOE
«CYIIECTBOBaHHE» C «IHU(POBBIX MOHET» W MOAOILIN BIUIOTHYIO K INI00aTHhHOMY SKOHO-
MUYECKOMY SIBJICHHIO, @ OMTKOWH, 3apOJMBIINACH KaK JEIEHTPATN30BaHHAS TUIATEKHAST
CUCTEMa, B HACTOAIICE BPEMs 3aHUMAET Pa3HOOOpa3HbIC BEAYIIUE HHUIITK B MUPOBOM 3KO-
nomuke (Frolova & Ermakova, 2022; Zatsepin, Permyakov & Morozova, 2020; Zhuravlev,
Brisov, Yankovsky, R. & Levashenko, 2020). Kpome Toro, 6510k4eiiH crroco0CcTByeT BHEI-
PEHUIO «TOKCHU3ALUWY, T.€. TIEPEBOJl TOBAPOB U YCIYT B IU(POBBIE TOKEHBI, KOTOPHIC B
MTOCIIEAICTBUN MOTYT JIETKO OOMEHUBATHCS ¥, TAKUM 00pa3oM, OTKPHIBATh HOBBIE BO3MOJXK-
HOCTH JJI1 MHBECTHIIUN M TOPTOBIIH.

DKOHOMUYECKAs TOJUTHKA B TEKYIIEH CHUTyallud B CBSI3U C DKOHOMHYECKUMU
TPYJIHOCTSIMH 0€3 COMHEHHUS TPeOyeT MepecMoTpa C MeIbl0 BHEAPSHUS KPUIITOBATIOTHBIX
TEXHOJIOTHH, CIIOCOOCTBYIOIIMX COXPAaHEHHI0 M YMHOXXCHHIO POCCHICKOTO KamuTala
(Frolova & Ermakova, 2022).

HecmoTpst Ha Bce PKOHOMUYECKHE CIIOKHOCTH CETOJHSIIHErO JHS, OOJIBIIUHCTBO
3apyOeXHBIX WHBECTOPOB XOTENW OBl BIIOKUTH KAIUTANT B POCCHICKYIO 3KOHOMHKY.
OmHako OTCYTCTBHE CBOOOIHBIX HEMOJKOHTPOIBHBIX HEIPYKECTBEHHBIM CTpaHam
KPUINITOBATIOTHBIX MHCTPYMEHTOB B Poccuu coznano He O0bu10. [lepeycTpouth cBO# SKOHO-
Mudecknii moreHmuan Poccuiickoit @exeparin Bpsi M yAacTcss 0€3 CTUMYIHPOBaHUS
KPUTIITOBAJIOTHBIX TEXHOJIOTHIA, CIOCOOCTBYIOIINX Pa3BUTHIO HHHOBAIMN, TaK HEOOXOH-
MBIX CETOJHS BCEM OTpacisaM poccuiickoir skoHomuku (Dudin, Bezbakh, Galkina,
Rusakova & Zinkovsky, 2019).
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Heo0xoauMo HayaTh MEJICHHOE BOCCO3JJaHHWE HOBOM YKOHOMHUYECKOW CHCTEMBI, B
CTPYKType KOTOPOI KPUITOBAIIOTHI OYyT 3aHUMATh BEAyIEe MECTO, IOCKOJIbKY OHH Oy-
IOyT MEHBIIIE OJBEP>KEHB! BHEITHEMY JABJICHUIO U MOTYT CTaTh 023011 HOBOTO 3Tamna Ko-
HOMHYECKoro coTpyaaudectBa ¢ Kuraem, Wumumeit, CaymoBckoil ApaBueil, cTpaHamMu
ACEAH u ap. 3T0 BO3MOXXHO peann3oBaTh, HampuMep, O1arogaps 3amnacaM NpUPOTHBIX
pecypcoB, HaNW4YME KOTOPBIX MO3BOJMT IMOJHOCTBIO 00ECHEUNTh COOCTBEHHYIO POCCHM-
CKYI0 HaITMOHAJILHYIO KPHUIITOBAIIOTY, TT0100HYT0 Tether, MOHOCTRIO 00eCTIeYCHHYIO aMe-
PUKAaHCKHMU JI0JIJIapaMHu.

Co3manue coOCTBEHHOH HalMOHAIBHON KPUITOBAJIIOTHI, 00eCIICUeHHOM, Halpumep,
TaKUM 00pa3oM, MO3BOJIUT IOIYYUTh aJIbTEPHATUBHBIC ()MHAHCOBBIE BO3MOXKHOCTH, HC-
MIOJIb30BaHME KOTOPHIX HE CMOXKET 3a0JI0KHPOBATh Aaxke AMeprKa, Tak Kak OHa TOCTOSTHHO
HapallyMBaeT 3aKkynky y Poccun TomnmuBa ¢ oborameHueM 1o ypaHny-235, KoTopoe mpen-
cTaBnseT cobol raBHylo 3akymky Bammurroma®. Muartepec CIIIA crocobeTBoBat
JMCTUHTY TaKOW POCCHHCKOW KPHUIITOBAIIOTHI HA JIyYIIMX MUPOBBIX OMpIKax, TAKUX Kak
Coinbase, Kraken, Bitfinex, Binance, OKX. [IpencraBisieTcs BaxXHbIM OTMETHTB, 4TO Poc-
cusl, B mie PocuHMOHMTOpHHTa, BIOCIIEACTBUM MOTJIa Obl OOMEHSATH TaKyI0 HallMOHANb-
HYIO0 KpUITOBAJIOTY Ha BUTKOMH M TEM caMbIM IIOCTOSIHHO HAaKaIUIUBAaTh €ro KOJIUYECTBO,
YTO OBLIO ObI BAXKHBIM JJIS1 POCCHICKOTO OFOJIKETA.

B asrycre 2023 r. 6pu1 3anmyuieH mudposoii py6oias (Central Bank Digital Currency
(CBDC)). On sBnsieTcst ¢ poBOii BATIOTOMH, IMUTSHTOM KOTOPO# siBisieTcs bank Poccumn.
Taxum o6pazom, eciu Bitcoin 1 ipyrue KpUMTOBATIOTH HE3aBUCUMBI OT 0aHKOBCKOTO CEK-
Topa, To UU(PPOBOH pyOIb, 0OecieyeHHBI UATHBIMH PYOJISIMH, TTOTHOCTHIO HAXOIUTCS
o koHuTposieM LlenTpanpHoro Ganka Poccuiickoit deneparnuu. besycnosro, y nudpo-
BOTO pyOIIs €CTh IUIFOCHI, HO U HEAOCTATKU TOXE, B YACTHOCTH, IJIaBHEHIIast mpodiema —
9T0 (paKTHUEeCKHE BO3MOKHOCTHU €r0 HCIOIb30BaHUSI B TII00ANBHBIX MEXIYHAPOJHBIX pac-
yeraxX. B sKoHOMHKE ero mpuMEeHeHHe B pacueTax MPEACTaBIISIETCS BO3MOXKHBIM JIMIIb B
pamkax COIO3HOTO roCyJapCcTBa, IOCKOJIBKY KaX10€ FOCYJapCTBO CTapaeTcs pa3BUBATh U
NOMYJSIPU3UPOBATh COOCTBEHHYIO I'OCYJapCTBEHHYIO MU(PPOBYIO BamoTy. B aToli cBsizn
MEXIyHapOIHBIE PACUETHI, OCYIIECTBIsIEMbIe B IM(POBOM pyOIie, HH IS KAKUX CTpaH UH-
Tepeca MPeACTaBIATh He OyayT (B OTIMYME OT KPUITOBAIIOTHI, 00ECICUCHHON MPHUPO-
HBIMH pecypcamMu, HallpuMep 30JI0TOM).

I'maBneinM MUHYCOM LU(POBOro pyOns claeayeT CUUTaTh MOJHYIO MOJKOHTPOJb-
HocTh banky Poccuu. B mo6oi MOMeHT udpoBOii KOIIENEK B ONpe/IeIEHHBIX ITOJIUTHYC-
CKUX WJIM SKOHOMHUYECKUX CUTYaLUsIX MOXKET ObITh 3a0110kupoBaH LleHTpanbHbpIM OaHKOM
P® 1mu60 1o coGCTBEHHOH HHUITUATHBE, JINOO 110 3aIIPOCY JOJDKHOCTHOTO JIMIIA Iy OJIMIHOM
aJIMUHHCTPALNH, & XpaHsIIecs B HeM HuQpoBble pyOnu — koHpuckosansl. Ecnu Biazge-
nen; butkonHna obiagaeT aHOHUMHOCTBIO, TO BJaaeliell ITUGPOBBIX pyOJIel MOIHOCTHIO
UIeHTHQUIMPOBAaH rocyaapcTBoM. TakuM o0pa3oM, MO CpPaBHEHHIO C HE3aBUCHMBIMHU
KPHUNTOBATIOTAMU y HU(PPOBOTO PYOIsl MOITHOCTHIO OTCYTCTBYET ajanTanus K HOBBIM
(PMHAHCOBBIM TEXHOJIOTHSAM, YTO 0€3 COMHEHUH NE3aKTUBHPYET KaKHe-InO0 HOBOBBEIE-
HUS B €70 OTHOILICHHH.

B KkauecTBe MOJIOKUTEIBHOTO (akTopa MPHUMEHEHUS HUPPOBOTO PYOIsT MOKHO
CUUTAaTh HEBO3MOXKHOCTH: 1) He TJIATUTh AIUMEHTHI, HAIOTH M 00s3aTelbHbIC rocynap-
CTBEHHBIE IIJIATEXH, CyMMa KOTOPBIX OyAeT aBTOMAaTHYECKH CIHCaHa C Lu(pPOBOro
KOIIIEJIbKA; 2) CKPhIBATh JOMIOJIHUTENbHBIE JOXObI, TEM CaMbIM HE IIaTsd HAJIOTH B Ka3HY;

4 CIUIA wapactwiu 3akynky ypana y Poccum [0 MakCHMalbHBIX [OKasareied. Pexum pocryma:
https://ria.ru/20230824/uran-1891881128.html (nara obpamenns: 21.08.2023).
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3) dmHAHCHPOBATH 3alpEIIEHHBIC OpraHu3alny, 4) COBepIIaTh MOIIEHHUIECKUE (hUHAH-
COBBIC OIlepaluu W Jp. MOXHO CHAenaTh BBIBOJ, YTO B Cilydae Oe3albTepHATUBHOTO
WCIONB30BaHMs MUGPOBOTO pyOist BCe JIEHEXKHBIE CPENCTBA TPaXKAaH M (PHUHAHCOBBIS
TpaH3aKuu OyJIyT HAXOIUTBCS MOJ| TOTAJIBHBIM KOHTpOJIeM POCOUHMOHHUTOpPHHTA U
banka Poccuu.

broxdeiin monoxxni Hawano mpeoOpa3oBaHUIO0 CEKTOPa MEXTyHAPOIHBIX ITEPEBOIOB,
KOTOPBIH BBUIY MHOKECTBA BBITOJ] OKA3aJICSA MOJKOHTPOJIEHBIM HECKOJBKMM CTpaHaM —
CIIA u Benukobpuranuu.

brnaronmaps mpoekty Ripple Obuta HOCTUTHYTa HEBEPOSTHAS CKOPOCThH MPOBEACHUS
TpaH3aKUui B KpuntoBantore XRP, OykBagbHO 3a CEKYHABI CTANO BO3MOXKHBIM OCYIIE-
CTBUTH IEPEBO/T JIF000H CyMMBI, iprdeM 0e3 KOMUCCHH U TTOCpeHNKOB. lIpencraBum cu-
Tyanuio, Korjga Heobxomumo crenarh nepeBon 100 mommapos CHIA B apyryro cTpasy.
Ecnmn ucnone3oBate TpaguuuonHyro cucreMy SWIFT u oTnpaBuTh [eHBIU 4epes
«Bectepn IOHmOH», TO pasmep komwmccuu Oyzaer okono 10 momn. CIIA, T.e. 10 %.
Bo3MmoxHO, 3TO HE3HAYMTENbHAsh KOMHUCCHS, HO €ClM CyMMa IepeBoja OyaeT paBHa
100 TeIc. momr. CILIA, To xomuccus coctaBuT yxke 10 Toic. gomt. CIHIA, To ects Gomee
3HAYUMYI0 cyMMy. Eciii nepeBoiuTh aHaIOTHuHble cyMMbI B XRP, To komuccus npu ne-
peBone, Hanpumep, 100 ThIC. TOJII. COCTABUT BCETO HECKOJIBKO IIEHTOB. DTO HEBEPOSTHOE
TOCTIDKEHUE, Ha KOTOPOe 00paTiii BHUMaHUe cTpaHbl opranmzanun « bBPUKCy.

Opnaxo B 2020 r. mpou3oluia HEMpeIBUAEHHAs CUTyalHsl, AMEpUKaHCKas KOMHCCHUS
no uenHeiM Oymaram (U.S. Securities and Exchange Commission) nogana uck x Ripple
Labs, B koTopoM 3asBisiiock, uto XRP — niennas Oymara, a He BaJIIOTa, M 9TO, TAKUM 00-
pasom, Ripple Labs napymaer 3akoH, npojiaBas ero 06e3 pa3penieHus WIH PeTUCTPAIIHH.
OnmHako mocie IOoNTHX MecsneB pazoupartenbeTB Ripple qokazan, uto XRP He sBusercs
LEHHOM OyMaroi, 4To SIBUJIOCH BaYKHBIM IIaroM HE TOJIBKO JUIs caMOi KOMIIaHWH, HO U JUIS
Bcell MEPOBOM CHCTEMBI KPUIITOBAIOT, OITPEJIEIIUB MTPABOBOM CTaTyC U APYTUX ITUPPOBBIX
AKTHBOB.

Baokueiin B cdepe 31paBooxpaneHus. be3onacHocTh TaHHBIX

Cuctema O650KueiiHa MOKET OBITh aKTHBHO HCIIOJIb30BaHa B Chepe 3ApaBOOXpaHEeHNS,
B YaCTHOCTH, TIPH COOIIO/IeHNH 0€30MacCHOCTH MEAMIMHCKNAX AaHHBIX. [locKombKy OMoK-
YeiH — 3TO JCTCHTPaTN30BaHHAS CHCTEMA, dTO 3HAYUT, YTO MOJyUYCeHHAs HHPOpMAIUs HEe
XpaHUTCS Ha OJIHOM CepBepe M KaXK[bI MOCIEAYIONIMA OJIOK CBSI3aH C MPEABLIYIINM.
[Tosny4uTh TOCTYI K TAKO¥M CUCTEME OYCHB CII0MKHO, TaK KaK JJIs 3TOr0 HEOOXOIUMO OTHO-
BPEMEHHO U3MEHUTH JaHHBIC HA BCEX JTarax.

[Ipumenenue OmoKYeitHa OJOKUPYET OTKPBITBIA JOCTYIT K MEIUITMHCKON HMHpOpMa-
IIAH, TAKUM 00pa30M, TTAI[UCHT MOKET OCYIIECTBIISATH KOHTPOJIIb 32 UCIIOJIHb30BAHUEM CBOUX
MEIUIIMHCKUAX JTaHHBIX.

briokueitn MmMO3BOJIAET 3alUCHIBATh M COXPAHATH KaXKIBIH 3Tall UCTOPUH OO0JIE3HU
MAaIUeHTa, CIEAO0BATENILHO, JICUAIlUi Bpad MOXKET OTCJICIUTh BCIO UCTOPHIO OOJIC3HU
MAIMEeHTa C YIETOM BCEeX MPOUCXOIAIINX N3MEHEHHH.

I[Tomumo Bcero mpodero, OJIOKYEHH, 3amuchiBas MHOOPMAIUIO, MPEAOTBpAIlacT
PHUCKH ee pa3riallieHus sl TPEThUX CTOPOH.

YuuTeiBas BCEMUPHBIA XapakTep 3APaBOOXPAHEHUS, C TIOMOIIBIO OJIOKUeHHA MOYKHO
YOPOCTHUTH U CTPOTO CTAHIAAPTU3UPOBATH CUCTEMbI 00PA0OTKU U XpaHCHUS METUIIMHCKHX
JAHHBIX HA MEXYHapPOIHOM YPOBHE.

Briok4eliH TakkKe MOKET PEUIUTh POOJIEMbI, CBA3aHHBIC ¢ KOOPAUHAIIMEH 1 0OMEHOM
nH(pOopMaIe Mexay HEe3aBUCHMBIMH MEIUIIMHCKUMH yupexaeHusmu. Hecmorpst Ha
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JETCHTPATN3aINI0 OJIOKUeliHa, TeM HE MeHee, OH MOXKET CIy)KHTh eIWHOW 0a3zoi
MEJIMIIMHCKUX JJAHHBIX C KPaTYaWITUMK CPOKaMU 0OMEHa HH(OPMALIUEH MEXTy Meyupe-
KJICHUSIMHU.

Truck&Trace nexapcmeenuvix npenapamos

B Hacrosiee BpeMsi MOKHO KOHCTaTUPOBATh TJI00ABHYIO MPOOJIEMY MOJICIKY Jie-
KapCTBEHHBIX IIpPerapaToB. JTa mpodiieMa CymecTBYeT BO BCEX CTpaHax, HO B PEIICHUU U
9TOH KM3HEHHO BaXHOH MPOOIEMBI MOJKET IOMOYb TEXHOJIOTHUS «Onok4eliH». B yacTHo-
CTH, OJIOKYEHH MO3BOJIUT N30eKaTh (pambCU(UKAINK JIEKAPCTBEHHBIX CPEJICTB Oaromaps
(pmKcanum KaXKa0ro dTarna MpoU3BOICTBA, BKIOYAs MPOAAXKY AAHHOTO JIEKApCTBA KOHEU-
HOMY MTOTPEOUTEIIO.

To ecmb cucmema truck&trace 6yoem cnocobcmeosams MOMEHMANILHOMY Gblsgle-
HUIO HApYUWeHULl YCMAHOBIEHHbIX MPebo8aHull K NPOU3800CM8y NeKApPCMBEHHO20 npend-
pama, a maxaice no360IUM OMCIeOUMsb NYMb AEKAPCME 0T NPOU3BOOUMENS 00 anmedHo20
nyHKma, coenag dmom npoyecc asmomamuyeckum. IIpooykyus, u3eomosnenHas
C KaKumMu-mubo HapyweHusmu, 8 anmeynvlii NYHKm He nonaoem u 6yoem MOMeHMAIbHO
8bIAGICHA U YHUYMONCEHA.

Kpowme toro, ucnonp3oBanne 010K4YeiiHA TO3BOJMUT CO3/1aTh MEAUIIMHCKNAE CHCTEMBI
ydeTa JaHHBIX, CHelHaIbHbIE PETUCTPBI, YTO MO3BOJIUT MOBBICUTH 3(PPEKTHUBHOCTH Hesi-
TEBHOCTH BCEX MEAMIMHCKHUX YUPEKACHWH W TOCYyJapCTBEHHOTO YIpaBieHUs B cdepe
3/IpaBOOXPAHEHUs B 11eJIoM. Bo3aMoxkHOCTH Os10K4eliHA O€3MEPHBI.

Tax xak 1aHHBIE B OJIOKYEHHE CoAepKaTCs AeEHTPATH30BaHHBIM 00Pa30M, HE MpeJ-
CTaBJIIETCS BO3MOXKHBIM TIOBPEINUTH KIIFOUEBOW Y3€J CUCTEMBI M OPTaHU30BATh YTEUKY WU
nmoaMeHy nH$OopMaIK ¢ UcTopuell Ooye3HH MaeHToB. Takoil Gpopmar XpaHeHHs JaH-
HBIX MOKET UCTIOIH30BATHCS HE TOJIBKO IS OTCIICKUBAHNS TPAH3AKIINH, HO U JIJISI TOMOIITN
Pa3IMYHBIM HAyYHBIM MEJIUIIMHCKUM YUPESKICHHUSIM MPU U3yUSHUH PEAKUX 3a00JICBaHMUIA,
a TaKKe Ul CO3MaHUS YHUBEPCAIbHBIX 3aKPBITHIX PETHCTPOB B aOCONIOTHO Pa3iIMIHBIX
chepax NesATeNbHOCTH, HAIpUMep, B MHAycTpuM KaHHabuca’. IIpoext Tokes Platform®
IpeJIaraeT UCIOJIb30BaTh 3alUIIEHHY0, IICEBIOAHOHIUMHYO (JIJ1s1 y9aCTHHKOB, HO HE JIJIS
KOHTPOJIMPYIONIETO y3J1a) U PacCTIpeeICHHY0 0a3y NaHHBIX, YTOOBI KOHTPOJUPYIOIIHAN
peecTp opraH MOT HPaBUIBHO M 0€30IIMO0YHO PACIIPENCISITh HY)KHOE KOJHUYSCTBO KaH-
Ha0uca ManueHTaM B KOHKPETHbIe THHU. Pa3zymeercs, OJIb30BATEN CHCTEMBI IPOXOJIST
nporenypy KYC (Know your customer), TeM caMbIM BIIUCBHIBasI C€0sl B peecTp JAaHHBIX U
JICAaHOHHU3UPYS CBOIO JIMYHOCTH MEpe]l PyKOBOISAIIMM OpraHoM. Takum obpa3om, obectie-
YUBAIOTCS BO3MOXXHOCTH MHIWBUAYAJIHHOTO JICUEHHS] KOHKPETHOTO TMAaI[HeHTa MEeIIIHH-
CKOTO YUpeXKJIECHUS.

BJiokueiin B cdepe cejibCKOro xo3sicrea
B OnokueliHe CKPBITBHI BEIMYANIIINE BO3MOXKHOCTH [UISI CEIBCKOTO XO3SICTBA,

MOCKOJIbKY €ro NpuMEHCHHUEC MO3BOJISICT BBIABUTL BCC 3TAIlbl IPOMU3BOACTBA, O6pa6OTKI/I,
MOCTAaBKU MMPOAYKIINH, €€ JOCTABKH N0 MarasnHa v Npoaaxxu HOTpe6I/IT6J'IIO.

> Bourque A. Cannabis Looping And Smurfing Schemes: https://www.forbes.com/sites/andrebourque/
2019/02/28/how-blockchain-can-end-cannabis-looping-and-smurfing-schemes/?sh=2¢8634c1605f (mata 00-
pamenus: 31.08.2023).

¢ Blockchain Visibility & Payment Solutions for the Cannabis Industry. Pexum mocryna:
https://tokesplatform.org/ (nata obpamenus: 31.08.2023); Lightpaper. A brief overview of the Tokes Platform,
a Multichain Ventures company. Pexxum goctyma: https://multichain.ventures/assets/docs/multichain-ventures-
tokes-lightpaper.pdf (zaTa o6pamenwus: 31.08.2023).
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Heo6xoauMo 0TMETHUTD, 4TO, O1aroaaps UCIOIB30BaHHUIO CENIbX03MPOU3BOIUTEISIMU
OJOKYEHIHA CTAJI0 BO3MOXHO Y3HATh UCTOPHUIO MPOUCXOKACHUS MMPOAYKTA.

Kuraiickas kommnanus Tencent 3aHnMaeTcs pa3paboTKol OJI0KYEeHH-TIIATPOPMBI IS
KOHTPOJISI BCEX 3TAlOB IPOU3BOJCTBA, TPAHCIIOPTUPOBKHU U peali3allii BUHA JUI KPYyII-
Heifero npou3BoauTeNs ankorois komnanuu Changyu. JlanHoe O10K4eliH-penieHne mo3-
BOJIUT HOTPEOUTEIISAM MTOYUYHUTH IOJIHYIO HH(OPMAIHIO O MPOAYKTE, KOTOPBI OHU IPHOO-
PETaloT: COpT, MECTO MPOM3BOJCTBA U Tak janee’. Ho kKoHeuHas 1ieHa MPOM3BEIEHHOTO
BUHA, TIPOU3BOJICTBO KOTOPOTO MOJTBEPKACHO OJIOKUEHHOM, MOXKET UMETh 0oJiee BBICO-
KYIO LICHY.

B nexabpe 2017 r. mexnay Poccueit u Typrmeii cocTosiachk mepBast TOproBasi ornepa-
yst B Kpunropairore. Typiust Kynuia 3 ThiC. TOHH POCCHHCKOW TIIIEHHIIBI, PACTUIATHB-
mmck 46 outkonnamu (30 mutH py0. Ha nexadbps 2017 r.). [lanHas caenka Obuia peanuso-
BaHa TpaHcHOpTHOW KommnaHuel Prime Shipping Foundation, npunannexamieir Pocuedn
n Coepbanky, B corpyaaudectse ¢ Quorum Capital Ltd. u Interchart LLC. 3epro 65110
ormnpasieHo u3 Pocrosa-Ha-JloHy B Typeuxkuii r. CamcyH. [IpumeuarenbHo, 9T0 3TO Oblia
nepBast cliesIKa 1o oruiaTe GpaxTa CyJHa KPUIITOBATIOTAMH.

[IpencraButens Prime Shipping Barn BukymoB oTMeTHII, 9TO TaKHe OIEpAITUH 03~
BOJISIT PACIUIAYHMBATHCA 38 CEIBX03TOBAPBl MOMEHTAILHO M IOMOTYT CTpaHaM, KOTOPBIE HE
MOTYT TIOJIb30BaThCsl aMEPUKAHCKUMHU JIOJUIapaMH IS TOPTOBBIX CHENOK M3-3a CAHKIMN
(nanpumep, Upan)®. I XeIkupoBaHus PUCKOB CIEIKH HCIOIb30BATHCh (DhIOYEPCHI HA
outkonn ot miomanku CME Group’, Takum 06pa3oM, ONOKYeilH MMeeT OrpOMHEIE
BO3MOYXHOCTH /17151 TOBBIILICHHS Ka4eCcTBa MPOAYKIUH U 3()h(HEeKTUBHOM paboThl OTpacIIH.

HanomuunmM, B Hauase siHBaps kuTaiickas komnanust Shandong Bohi Industry Bnepssie
HCIIONTh30BaTa OJ0KICHH-TIIIATGOPMY IS TTPOJIAXKH TPy3a COEBBIX O000B aMEPHUKAHCKOMY
arponpeanpustuio Louis Dreyfus'’.

Baokueiin B Topro,Jie

I/I3yqa51 BO3MOXHOCTHU HUCIIOJIB30BaHUA 6HOK‘1€I\/‘IH3 B TOProBJi€, CICUAIUCTLI IPH-
UM K CJISTYFOIIUM BBIBOJAM:

1) GokdYelH JaeT BO3MOXKHOCTH BCEM COTPYJAHHMKAM TOPTOBOHM CETH OTCIIEKHBATH
BCE ONEpaIii B PEIKUME PEaTbHOTO BPEMEHH, YTO CO3AaeT atMochepy TOBepUs U OTBET-
CTBEHHOCTH,

2) O6/OKYeHH TIO3BOJISIET COKPATUTH BCE BPEMEHHBIE M OIEPAIMOHHBIE 3aTPaThl IS
IMPOBCACHU TOPTOBBIX CACIOK, TaK KaK CHMXACT HGO6XOI[I/IMOCTL B AUJICpax;

7 Peng T. Tencent Builds Blockchain Platform for China’s Oldest Wine Producer. Pexum mpoctyma:
https://cointelegraph.com/news/tencent-builds-blockchain-platform-for-chinas-oldest-wine-producer ~ (mara
obpamenus: 31.08.2023).

8 Poccus BHiepBbIE Mpojalia MIIEHHIY 3a OUTKOUHBL Pexkum nocryma: https://www.if24.ru/rossiya-prodala-
pshenitsu-za-btc/ https://cointelegraph.com/news/tencent-builds-blockchain-platform-for-chinas-oldest-wine-
producer (nara obpamenus: 31.08.2023).

® Almeida 1. First cryptocurrency freight deal takes Russian wheat to Turkey. Pexum mocryma:
https://www.bloomberg.com/news/articles/2018-01-23/first-cryptocurrency-freight-deal-takes-russian-wheat-
to-turkey producer (nata o6pamenus: 31.08.2023).

10" Ixecc JI. Typeukuii mokynaTeab OIJIATHJI OMTKOMHAMHM JOCTaBKy 3epHa M3 Poccun. Pexum mocTyna:
https://forklog.com/turetskij-pokupatel-oplatil-bitkoinami-dostavku-zerna-iz-rossii/ (mata  oOpameHns:
31.08.2023).

964 AIMUHNCTPATUBHOE 1 ®UHAHCOBOE ITPABO



Shamrin M.Yu., Galkina M.V. RUDN Journal of Law. 2023. 27 (4), 956—968

3) Onaromapst cBoeil kpunTorpaduyeckold CyTH M JCIHCHTPAIM30BAaHHOW CHCTEME
0JIOKYCIHH 00JIaZlaeT BHICOKOW CTEIEHBIO 3aIlUThl OT XaKEPCTBa, TaK PACHPOCTPAHECHHOTO
B HACTOsIIEE BpEMsI.

B kauecmee npumepa, pesromupys 6ce uznoxHceHHoe, paccMOmpum 3epHogble COeKU,
nposedennvie mencdy Poccueti u Typyueti 3a 6umrxounoi.

[IpencTaBUM THUMIOTETUYECKH, YTO POCCHUCKHUA DKCIOPTEP W TYPEUKHA UMITOPTEP
TIPOBOIAT CACIIKY Ha OJIOKUeHH-TuTaTGopMe 32 OUTKOWHEL.

1. Obe cTOpOHBI TOTOBAPUBAIOTCS O KOJIMYECTBE, KaUeCTBE, IIEHE U 1aTax MOCTaBKH,
TIPH ATOM JIETaJIH COTJamieHus PUKCUPYIOTCS B OJIOKYEHHE.

2. Kax TOIBpKO BBIIOITHSIOTCS YCIOBUS CIIENKH (3€PHO OTIPY>KEHO U MPOIIIO BCE He-
00X0TMMEBIE TIPOBEPKH ), OIOKUCITH aBTOMATHUECKH 00CCIICYHBACT MIEPEBO]] ONTKOMHOB OT
TYPEUKOTro UMIOPTEPa K POCCUHCKOMY MOCTABILHUKY.

3. Bech atam cnenku, HauWHAS OT MPOU3BOJICTBA M 3aKaHYMBAs JTOCTABKOH, (DUKCH-
pyercs B OJIOKYeiHe, 9TO TO3BOJSIET KAKIOMY YIACTHHUKY CHIEIKH OTCIIETUTH BCIO OIepa-
U0,

Boxueiin xak 6aza 0anHvIX 6 NYOIUUHOM YNPAGIEHUL.

B macrosimiee BpeMst TpOA0IDKAIOTCS aKTHBHBIE TUCKYCCHH OTHOCHTEBHO BO3MOJXK-
HOCTEH UCTIONIb30BaHMUs OJ0KYCHHA B Ty OINYHOM yIIPaBICHHH, TPOBOJISATCS 00CYKIICHHUS,
opranusyroTcs Kpyribie cronbl (Berryhill, Bourgery & Hanson, 2018:20)"".

Ipeumywecmea mexronozuu 6ioKuelina:

— YBEJIMYECHUE CKOPOCTH TMepeadd HHPopMaluu U GOPMHPOBAHKE €ANHOTO peecTpa
JIAaHHBIX;

— COKpallleHHE 3aTpaT Ha CoJepKaHue padouero rmepcoHana, OTBETCTBEHHOTO 32 Be-
JIEHHE JeIOTPON3BOJICTBA;

— MOBBINICHUE YPOBHS 0€30MAaCHOCTH M TapaHTUPOBAHUS KOH(UICHIIMATBHOCTH J0-
KYMEHTOB B pPaMKaX OTPaHUYEHHOTO JIOCTYTIA;

— BO3MOXXHOCTh aBTOMATH3AINH JCATEITHHOCTH MOAXOAAIINX BEIOMCTB C FICTIONB30-
BaHUEM CMapT-KOHTPAKTOB.

Bosmoorcnble ompacau ucnonvzosanus O10K4elina 8 20Cy0apcmeeHHoOM YNpasieHuu.

broodoicemuspie npoyeccvl — aBTOMaTU3UPOBAHHOE HCIIOTHEHUE U HOPMUPOBAHHE OO~
YKETOB Ha OCHOBE CMapT-KOHTPAKTOB, T.€., OJIOKYEIH CITOCOOCTBYET CO3/JaHMIO OoJiee cTa-
OWIBHOM, THOKOW U Ha/IeKHOW (PUHAHCOBOM CTPYKTYPHI.

Hanozosoe admunucmpuposarnue — aBTOMaTU3UPOBAHHBINA COOP HAIOTOB, A TAKXKE aB-
TOHOMHBIH COOP COOTBETCTBYIOIICH HAIOTOBON MH(POPMAITUH, UCKIIOUCHUE CITy9IacB HE-
YILIaThl HAJIOTOB.

Tamooicenubiti KOHMPOAL — IPO3padHas CUCTEMA TTOyUeHHs TAMOKEHHBIX COOpOB U
MUHUMH3AIH HapYIIeHHH TaAMOXXEHHOTO 3aKOHOAATeIhCTBA.

Brewmnuii u gnympennuii punancoswviii KOHMpPOIbL — aBTOMATH3ALUST KOHTPOIUPYIO-
LIUX MIPOLECCOB.

AHTUMOHOTIONBHOE PETYINPOBaHUE — OPTaHHU3AIHS OTKPHITON U JEICHTPAIN30BaH-
HOM CHCTEMBI KOHTPOJISI TOCYAAPCTBEHHBIX 3aKYIIOK.

' EU parliament for Members of the European Parliament (MEPs) in April 2016 (Patrick, 2016); the ongoing
exploration of Blockchains by the Senate and National Assembly of France; and the recognition of distributed
ledger technology as a means for legal financial bonds transfers by the French Ministry. Berryhill, J.,
T. Bourgery and A. Hanson. Blockchains Unchained: Blockchain Technology and its Use in the Public Sector.
OECD Working Papers on Public Governance. 2018. No. 28. OECD Publishing, Paris. P. 20.
http://dx.doi.org/10.1787/3¢32c429-en (nara oopamenus: 31.08.2023).
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Aemopvl npusodsim npumepvl UCHOIL306AHUSL DIOKYENHA 8 PAMKAX 20CYOapCmEeH-
HBIX CIMPYKIYD:

— MOJICPHHU3AIUS 36MENbHBIX KaaCTPOB;

— KpunTorpaduyeckas 3aluTa HHTEIUIEKTYalbHOW COOCTBEHHOCTH;

— U(POBU3AIUS IOTUCTHUECKUX CUCTEM;

— ONTHMU3AIHS JJOKYMEHTO000pOTa;

— TIEpPEBOT B MG POBOI BU pa3THIHBIX CepTU(HUKATOB 1 JIUILIOMOB B crcTeMe oOpa-
30BaHMSI.

3akioueHne

Bueapenue O0k4eliHa B onpeneneHHble chepbl MUPOBOH SKOHOMHKH MPECTABISIET
co00# onpeAeIeHHOr0 POia PEBOJIOLHIO B 00JIaCTH HUPPOBOI 0€3011aCHOCTH U TPaHCHa-
PEHTHOCTH. 3a IOCIEIHHE HECKOJIBKO JIET ObUI AOCTUTHYT 3HAYUTEJIBHBIA IPOrpecc B
cdepe undpoBoii TpaHcHopMaLKUK TOCYIAPCTBEHHBIX OPTraHOB, HO, YUUTHIBAs yCKOPSIO-
LIMecs] TEMIIB TEXHOJIOTHUECKUX M3MEHEHMH, cTpaTerusi Poccun B OTHOIIECHHUU ClERyTO-
IIMX 3TanoB nuppoBoi TpaHC(HOPMALUU CUCTEMBI TOCYAAPCTBEHHOIO YIPABICHUS HyX-
JIaeTcsl B MOCTOSTHHOM TIEpECMOTpE U OOHOBJICHUH. BakKHO MMOMHUTB, 4TO OJIOKYEHH HAXO-
JUTCS ellle Ha CTaJAUU Pa3paboTKH 1 IOBCEMECTHOE €ro BHEIPEHUE TPEOYeT TOMOIHUTEIb-
HOTO UCCIIEIOBAHUSL.
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Oco6eHHOCTU NpaBOBOM OXpPaHbl 0OBLEKTOB
BCEMMUPHOIro NPUPOAHOro Hacneausa B ABCTpanum
Ha npumepe bonbworo bBapbepHoro Puda
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AHHOTanus. PaccMOoTpeHa mpakTHKa PaBOBOI OXpaHbl PACIONIOKEHHOTO B ABCTpalTMH 00BEKTa
BceMupHoro Hacneaus bonbioro bapeeproro Puda. Orpaxeno ocHoBHOe coiepkaHue perieHuit Ko-
MHUTETa BCEMHPHOTO HacleAus U MEeXAyHapOIHOTO CO03a OXPAHbI MPUPOIBI IO BOHNPOCAM OXPaHBI
Bonbmoro bapseproro Puda, paccMoTpeHsl 0COOCHHOCTH yIpaBieHHS UM KaK 00BbEKTOM BCEMUPHOTO
Hacnenus (nanee Taxke — OBH), a Takke ynauHble, 10 MHCHHIO aBTOPOB, HOPMATHBHO-OPTaHU3aI[OH-
HBIE PeLlICHHNs, HallpaBJIeHHbIE HA IPEIOTBPALeHUE yrpo3 sKojorudeckomy coctostunio OBH «bosbmoit
Bapwepnbiit Pud». [To utoram ananusa npaBoOBbIX OCHOB U MPAKTHKH OXpPaHbl 0OBEKTOB BCEMHUPHOTO
HacJeIusl cJiesiaH BBIBOJ O TOM, YTO HEKOTOPBIE DJIEMEHTHI aBCTPATUIICKOTO OIBITA MOTYT OBITh HCIIOJIb-
30BaHBI ISl YKPEIUICHUs OPraHU3alMOHHO-TIPABOBBIX OCHOB IPHPOIOOXPAHHOTO pekuMa o3epa baiikai.
ChopmynrpoBaHO NpeAsioKEHNE 10 pa3padOTKe IJIaHa YIPaBICHUS! 0O0bEKTOM BCEMHPHOTO HACIIEAUs
«O3epo Baiikam» B cOOTBETCTBUY C TPEOOBAHUSIMU U CTaHIAPTAMH CHCTEMBI OXpaHbl BCEMHPHOTO Hacje-
Aus, a TakKXe IO MPUHATHIO CHCHHAJIBHBIX IIJIAaHOB CTPATCTHYCCKOI'O pPas3sBUTHA. I[J'lf[ O6GCHC‘1€HI/IH
3¢ exkTHBHON pa3paObOTKN KOHKPETHBIX YIPABICHYECKUX PEIICHUH, IO MHEHHIO aBTOPOB, HEOOXOIMMO
HOPMAaTUBHO 3aKpeNHUTh OOIue NpHUHIMIBL (GopMmupoBanus miuaHos ynpasieHuss OBH. Ilo urtoram
XapaKTEePUCTUKH MPAKTHUKH BOBJICUYSHUS] MECTHBIX COOOLIECTB B YIpaBICHHE OOBEKTaMH BCEMHPHOTO
Hacjcausa, OCHOBLIBAasChb Ha aBCTpaJ'[PIﬁCKOM OIIBITC OpraHu3alu KOHCyHbTaTI/IBHI)IX KOMUTETOB,
chopMyITHpPOBaHO MPEATIOKEHHE O CO31aHNU KOHCYIBTaTUBHOTO COBETA U3 MPEICTABHTEINEH Pa3TMIHbIX
cep SKU3HENEATEIBHOCTH OOIIECTBA, OCYIIECTBIAIOIINX [EATEIbHOCTh Ha TEPPUTOPUH OOBEKTa
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BcemupHoro Hacienusi «Osepo baiikam», TpuUPOZOOXpAaHHBIX OpraHU3alUil W MpeICTaBUTENCH
OOLECTBEHHOCTH.

KioueBble ciioBa: oO0BEKT BCEMUpPHOTO Hacneaus, ABctpanus, bonbimioit Bapwepubiii Pud,
MexayHaponHoe npaBo, O3epo Baiikan, ocobo oxpaHsemas NpupoJHas TEPPUTOPUS, CTpaTernyeckKas
9KOJIOTHUECKasl OIICHKA, IJIaH YIIPaBICHUS

KonduukT nHTEpecoB. ABTOPHI 3asBJISIOT 00 OTCYTCTBUHM KOH(IJIUKTa HHTEPECOB.

Bruiax aBTOpoB: ABTOPHI BHECIIHM PaBHBIM BKJIAJ B MMOJTOTOBKY CTAThH 33 UCKITIOUCHHEM (OpPMY-
JIMPOBAHUS MPEJUIOKEHUH O MPU3HAHUU LIEHTPAJIbHON 3KOJIOrn4eckoi 30HbI balikanbckoil mpupoaHoi
TEPPUTOPHH 0COOO0 OXPaHAEMOH TEPPUTOPHEH SUi generis W HCIOJIb30BaHHU aBCTPATHHCKOTO OIBITA JUTS
KOHCONUAAIMH yrpasieHus baiikanoMm kak 00beKTOM BCEMHUPHOTO IPUPOAHOI0 Haclequs, paspaboTan-
HeIX P. }O. Kono6oBsim.
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Peculiarities of legal protection of natural world heritage sites
in Australia on the example of the Great Barrier Reef
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Abstract. The study examines the practice of legal protection of the Great Barrier Reef World
Heritage Site located in Australia. It reflects the main content of the decisions of the World Heritage
Committee and the International Union for Conservation of Nature on the protection of the Great Barrier
Reef, looks at the features of its management as a World Heritage Site (hereinafter also — WHS), as well
as regulatory and organisational solutions aimed at preventing threats to the ecological state of the Great
Barrier Reef WHS. The analysis of the legal framework and practice of protection of World Heritage
Sites allows to conclude that some elements of the Australian experience can be used to strengthen the
institutional and legal framework of the environmental regime of Lake Baikal. The proposal to develop a
management plan for the Lake Baikal World Heritage Site in accordance with the requirements and
standards of the World Heritage protection system, as well as to adopt special strategic development plans
has been formulated. According to the authors, to ensure the effective development of specific
management decisions, it is necessary to establish normatively the general principles of management plan
formation. Based on the practice of engaging local communities in the management of World Heritage
Sites and Australian experience of organising Marine Advisory Committees, the authors have verbalized
a proposal to create an Advisory Council of representatives of various spheres of society, operating in the
territory of the Lake Baikal World Heritage Site, environmental organisations and representatives of the
public.
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BBenenue

Bo BTOpOii nonoBrHe XX B. 4eJIOBEYECTBO MPULLIO K HTOHUMaHUIO HEOOXOIUMOCTH
0Cc000H MEXIyHApPOAHO-IIPABOBOM M HAIMOHAJIBHOW OXpaHbl OOBEKTOB KYJIbTYPHOTO U
npupoHoro Hacuenus. Opuanueckum oTpaskeHHEM TaKOro TOHUMAHUS CTajo MPUHATHE
Konpenuun 00 oxpane BCeMUPHOTO KYJIBTYPHOT'O M IPUPOTHOTO Haceaus 1972 1. (nanee
Takke — KoHBEHIINS 0 BCEMUPHOM HAaClEIUU, KOHBeHuI/I;I)l. JaHHBIN MEXITyHAPOIHBIN
JIOTOBOpP CO37ajl ONHMPAONIYIOCS HA TPHHIMII CyBEPEHHOTO PaBEHCTBA TOCYNAPCTB’
CHCTEMY MEXIYHApPOJHBIX 0053aTENLCTB M0 BBISIBICHUIO, OXpaHe, MOMYISIPU3allu U T1e-
penadye OyAyIIMM TOKOJCHUSM YHUKAJIBHBIX MPUPOAHBIX M KYJIbTYPHBIX OOBEKTOB.
B nensix MexxayHapoAHO-IPABOBOM KOOPAMHALMY HALIMOHAIBHBIX YCUJIUH 110 OXPaHE BCe-
MUPHOTO Hacjeaus ObLI CO3/1aH CIICIUAIbHbIN KOHBEHI[MOHHBIN OpraH — MeXIpaBUTeIIb-
CTBEHHBII KOMUTET 110 OXPaHE BCEMHUPHOTO KyJIbTYPHOTO U NMPUPOJHOTO Hacieaus (nanee
takxe — Komurer BcemupHoro Hacneans, Komurer). Komuter 001amaeT 1ocTaTouHO K-
POKHMMH MOJHOMOYHUSIMU B BONPOCAX OXPaHbl BCEMUPHOI'O HAclEeAMs, K KOTOPbIM OTHO-
CHTCSl, B YaCTHOCTH, PACCMOTPEHHUE JOKIIAIOB O COCTOSHUHM 00BEKTOB M (POPMYJIMPOBAHNE
PEKOMEHIAINI TT0 WX OXpaHe. AHAJIN3 U y4eT JAHHOW MPAKTUKU BUIUTCS HEOOXOIUMBIM
JUTSL HAJIEKAIIETO BRITOTHEHHSI MK YHAPOIHEIX 00s13aTenbeTB Poccuiickoit @enepannn,
3aKperUIeHHbIX HopMamu KoHBeHIHH.

OpHa U3 OCHOBHBIX Il JI000T0 MEXIyHapOoJHO-PABOBOTO PEryJINPOBaHHUS 3a-
KITF0YaeTcs B YHU(UKAITUY — TPUMEHEHUH SMHBIX TPaBUJI U MIOAXO0/IOB K PETYIUPOBAHUIO
MEXTyHapOIHBIX oTHomeHHH. [loaToMy mpencTaBisgeT ocoOBIii HHTEpEC CpaBHEHUE OC-
HOBHBIX MPOOJIEM, HATTMYECTBYIOIIUX B 00JaCTH OXpaHbl 00bEKTOB BCEMUPHOTO HACIIEAMS
B Pa3HBIX CTpaHaX, a TAKXKe MOAIePKaHHBIX KOMUTETOM BCEeMHPHOTO HaCIeAHs CITIOCOO0B
HX peLIEHUS.

! KonBeHuust 06 OXpaHe BCEMHPHOTO KyJBTYPHOIO M HPUPOAHOTO Hacienus (3akiroueHa B r. [lapumke
16.11.1972) // Mexnynapoansie HopMmatusHble akTel FOHECKO. M.: Jloroc, 1993. C. 290-302.

2 VBaxeHHUE CYBEPEHUTETA OTEIBHBIX TOCYIAPCTB, HA TEPPUTOPUH KOTOPBIX HAXOASTCS OOBEKTHI BCEMUPHOTO
Hacleus1, oT™MedaeTcs B 6 crarbe KoHBeHIMH 0 BCEeMHPHOM HACIIEINN.
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B Poccuu pacmionoskeHo oTMHHAIATh 00bEKTOB BCEMUPHOTO IMTPUPOIHOTO HACIIEANS,
CpeAM KOTOPBIX YHHKAJILHOE [0 CBOMM XapakTepucTukaMm o3epo baiikan (Kolobov, 2020).
B nacrosimee Bpems skocucrema baiikana cTamkuBaeTcs ¢ pasHOOOPa3HBIMHU YTPO3aMHu:
pPa3BUTHEM TYPHCTCKOH HH(PPACTPYKTYPHI, KUAKAMH OBITOBBIMH OTXOJaMH, TOMAAar0-
IUMH B 03€p0; MPOCKTUPOBAHUEM CTPOUTEIIBCTBA THUIAPOTCXHUUYECKUX COOPYIKCHHUHA Ha
pexe CeneHre; MOCIEACTBHAMHU JIEATEIHHOCTH BalKallbCKOTO IEIUTIONI03HO-0yMaKHOTO
kombOuHata u ap. (Ditsevich, 2020). Bce ati nmpobiaeMbl HAXOIATCS B MOJIE TOCTOSHHOTO
BHuMaHus Komutera BcemupHoro Hacienus (Galazii, G.I. & Votintsev, K.K., 1978).

AHanu3 3apy0e:KHOTO ONbITA 10 OXPaHe 00BEKTOB BCEMUPHOTO HACeAHs, KaK ObLIO
CKa3aHo, ABJSIETCA OJJHIUM U3 IEPCIEKTUBHBIX HAMIPABIEHIH COBEPIICHCTBOBAHUS PEKIMA
IPaBOBO¥ oxpaHbl 03epa baiikan (Shornikov, 2021). B kauecTBe 00beKTa CpaBHEHUS ObLIa
BbIOpaHa ABcTpanus. JlaHHOE TOCYIapCTBO BXOJUT B TPOWKY CTpaH ¢ HauOOJbINEH IJI0-
21610 TEPPUTOPHH, 3aHIMAEMOM 00bEKTaMU BCEeMHPHOT'O HACIIes, M B OTHOIIICHUH He-
KOTOPBIX M3 HUX UMEIOTCS CEPbe3HbIe MPOOIEMBI B chepe UX COXpaHECHHUS.

He B mocnemHioo odepenp ABCTpanus BRIOpaHA W 110 MPUYMHAM WH(OOPMAITHOHHOM
OTKPBITOCTH T'OCYIaPCTBEHHOU MOIUTHKH 110 BOIIPOCAM OXPaHBI TPUPOJIBI U TOCTYITHOCTH
COOTBETCTBYIOIINX JTOKYMEHTOB B ceTH «/HTepHEeT». Kpome TOTO, B pyCCKOS3BITHOI JIH-
TepaType HeIOCTATOYHO NPE/ICTABIICH IOPUINIECKUI aHATTN3 MPAKTHKHA OXPaHbl 00BEKTOB
BCEMHUPHOTO HACIEIHS B 3TOM TOCYJapCTBe.

Takum o00pa3zoMm, TpPEIMETOM HACTOAIICH CTATbU SBISIETCS TPAKTHUKA IMPABOBOU
OXpaHbl 00BEKTOB BCEMUPHOTO HACJE¥si B ABCTPAINU | ee olleHka KomureTom BceMup-
HOTO HAcJeIus, a Ieb JAHHOW Pa0OoThI 3aKITFOYASTCS B HCCICIOBAHUH TO3UTUBHOTO TIPH-
POIOOXPAHHOT'O ABCTPATUHCKOTO OTBITA U €T0 IKCTPATIONUPOBAHUH Ha TTPOOIEMBI OXPaHBI
00BpekTa BceMupHoro Hacienus O3epo baiikan B 1ensx GopMyTHpOBAHUS TPEITOKCHUIH
0 UX PEIICHHIO.

AHaJu3 aBcTpajmiickoi npakTuku oxpansi OBH

Agctpanus paruguiupoBaia KonseHuo o BceMupHoM Hacieauu B 1974 r., cras
OJTHUM W3 TIEPBBIX TOCYJAPCTB, MPUHABIINX 3aKOHOAATEIbHBIE aKThI B IENIAX WUCIIOJTHEHUS
nontoxxennit Kouserrum (Figgis, Leverington, Mackay, Maclean & Valentine, 2012). Ha
TEPpUTOPHH ABCTpaIMA HAXOIUTCS JBEHAANATh OOBEKTOB BCEMHPHOIO MPUPOIHOTO
HaCJIeIUsl, HOMHHAPOBAHHBIX B Pa3HbIC TOMbI U HAXOJAIIMXCS B PA3HOM IKOJIOTUYECKOM
cocrostand. [loxanyii, caMbIM N3BECTHBIM OOBEKTOM BCEMHUPHOTO TPUPOIHOTO HACIEIHS
B ABcTpanmu siisercst bonbmoli bapeepusiii Pud (nanee taxxe — Pud), BkimodeHHbIH B
Crincok 00beKTOB BCEMUPHOTO Hacneaus (nanee tTakxke — Ciucok) B 1981 r. OH npeicras-
nser coboil camMoe 3HAYMTENHHOE CKOIUIEHHE KOPaJUIOBBIX pH(OB, TOE, MO OIEHKE
IOHECKO, ckonnentpupoBano 400 BHI0B KOpaios, 1,5 Teic. BUAOB pbIO U 4 THIC. BUIOB
MOITIOCKOB®. PH(h mocemaer exeroaHo 6oee 0JHOr0 MUIUTHOHA MIECTHCOT THICAY YeyIo-
BEK; OH o0ecrieunBaeT J0xo]] 6osee 5 MumuapAoB gomiapos u 63 000 pabounx mect”,

JI71s1 TpOoBOIMMOTO CpaBHUTEBHO-TIPaBOBOTO aHan3a bonbmroit bapeepusiil Pud wa-
TEpeCceH, BO-MIEPBhIX, TEM, UTO OH, KaK U 00bEKT BceMupHoro Hacieaus «O3epo baiikamy,
BKJIFOUAeT B ce0s BOJHBIE U CYXOITyTHBIE yYacTKH, a Takke o0JjanaeT 3HaYUTEIbHON

3 Great Barrier Reef // Ientp Bcemuproro Hacieaus FOHECKO. Pexum noctyna: https:/whe.unesco.org/en/
list/154 (nara oOpamenus: 15.05.2022).

4The Great Barrier Reef, Queensland. Pexum moctyma: https://www.environment.gov.auw/heritage/places/
world/gbr (mata obpamenus: 15.05.2022).

972 3EMEJIBHOE ITPABO 1 3KOJIOTMYECKOE ITPABO



Kolobov P.Yu., Ditsevich Ya.B. RUDN Journal of Law. 2023. 27 (4), 969—983

MIPOCTPAHCTBEHHOM MPOTSKEHHOCTHIO. BO-BTOPHIX, Kak U o3epo baiikan, sxomorudeckoe
coctosiHe Puda wuchbITBIBaCT Yrpo3bl MPUPOAHOTO M AHTPOIOTEHHOTO XapakTepa.
Ha pemenune 3tux npo0seM U3 rocy1apcTBEHHOTO O010/keTa ABCTpaJIMK BBIICISIOTCS 3HA-
yuTeNbHble (UHAHCOBBIE pPECYpChl, NPUMEHSIOTCS TEpPEeJIOBbIE OpraHU3allMOHHBIC
MeXaHHU3MBI (JOJITOCPOYHBIC TUIAHBI PA3BUTHS, CTPATErHYEeCcKas HKOJOTHMYecKas OLCHKA),
a 3¢ (eKTUBHOCTH POBOAMMBIX MEPONIPUATHH ITOABEPraeTcs IMyOJIMYHOH OLICHKE.

Ananmu3 pemenuit Komurera BceMupHOro Hacieausa U MexayHapOIHOTO COro3a
oXpaHbl pupo sl (Hanee Takke — MCOII) mokaspiBaeT, 4To Ha MPOTSHKEHUH TUTEIHHOTO
BpEMEHH, BKIIIOUYasi COBPEeMEHHBII niepro, 3kocuctema bosismoro bapsepaoro Puda noa-
BEPraercsi pa3sHOOOpa3HbIM yrpo3aM, CBA3aHHBIM, B OONBIICH CTETIEHH, C IESTEIbHOCTHIO
YeJloBeKa.

B 1985 r. Ha neBdroii ceccun Komurera BceMupHOTro Hacaeaus paccMaTpUBalICs BO-
IIPOC O CTPOUTEIBLCTBE AOPOTH MO NpubpekHoMy pudy, npuieraromemy k Hannonans-
HOMy mapky Mueic CkopOu. IlpemcraBuTenn opraHoB BIACTH ABCTpPaIUH TPEICTABHIIN
UTOTH HPOBEJCHHOTO TPEXJETHETO UCCIenoBaHus (C pUHAHCHPOBAaHHEM B CyMME OKOJIO
MWIIHOHA J0JUTapOB) CTETECHH BIMSHUS CTPOUTENBLCTBA JAOPOT Ha 3KocucTeMy Puda.
B cBoro ouepens, KomureT BeIpasun yJ0BIETBOPEHHOCTh KAYECTBOM ITPOBEACHHBIX HCCIIE-
JIOBAaTENbCKUX PaboT’.

B 1994 r. npu paccmorpenun otdeta o coctosiuuu Puga Komurer 6611 npoundop-
MHPOBaH O BpPEMEHHOM IPUOCTAHOBJIIEHUHU CTpouTesibcTBa oTesst Ha 1 500 mecT B Heno-
CPEICTBEHHOM OJIM30CTH OT 00BEKTa BCEMUPHOTO HACIEIUS TSl OLIEHKH BEPOSTHOTO BO3-
NEfCTBUS CTPOMTENLCTBA M ero mociencteuii Ha OOvekT (pemenne CONF 003 IX)S,
9 HOs0ps 2000 r. HA TeppUTOpPUU 0OBEKTAa BCEMUPHOTO HACIIEMs Ha MEIlb CEJI0 MOPCKOe
cynHo, moBpenus pud Canbdepu (MoBpekIAeHUS 3aTpoHyH nmpuMepHo 1500 kB. M Teppu-
topun Puda). [lo pesynprataMm WHIMIEHTA PYKOBOISIIMM KOMHUTETOM OBUIM MPHHSATHI
OpPTraHM3alMOHHBIE MEphl JUIS MPEJOTBPALICHUS MOSBICHUS MNOJAOOHBIX CHUTyauui
B 6yL[y1ueM7.

Taxoxe Ha IBaaUATh MATON ceccun Komurera paccMarpuBaics BOIpoc 00 yBETHIHB-
LIEHCS MOIYJIALUY MOPCKOU 3BE3/bl «TEPHOBBIN BEHELD), SIBISAIOLICICS, 10 MHEHHIO y4de-
HBIX, OJIHOH M3 TIPMYMH YXy/IIeHus cocTosHus Puda®. IIpu 5ToM B KauecTBe oaHOI U3
MIPUYMH PE3KOTO POCTa YNCICHHOCTH TOITYJIALNH YKa3aHHBIX MOPCKUX OPraHW3MOB Ha3bl-
BaJIOCh 3arps3HEHUE KCIIOJIb3YEMBIM B CEJIbCKOM XO3SHCTBE a30TOM DEK, SBISIOIIMXCS
nputokamMu KopaiaoBoro Mopsi, 4To CocoOCTBYET Pa3BUTUIO B MOPCKUX BOAax (HUTO-
IUTAHKTOHA — KOPMOBOM 0a3bl TEPHOBOI'O BEHIIA.

Hauwnnas ¢ 2005 r. B pemenusix Komurera B oTHOmeEHUH cocTosHus Puda nomxyqaer
oTpakeHHe npoOIeMaTHKa U3MEHEHHS KJIMMaTta, KOTopasi BIIOCIEACTBUU OyAeT paccMmar-
pUBaThCS KaK OJHA W3 OCHOBHBIX yTPO3 YHHKAIBHOW DKOJIOTHYECKOW cucteMe Puda

3 Decision CONF 008 XIII.C SOC: Great Barrier Reef Marine Park (Australia) // Llentp BceMupHOTo Hacie st
FOHECKO. Pexxum moctyna: https://whe.unesco.org/en/decisions/3881 (mata ooparmenus: 15.05.2022).

% Decision CONF 003 IX SOC: Great Barrier Reef National Park (Australia) // Llentp BceMUpHOro Haciemus
FOHECKO. Pexxum moctyma: https://whe.unesco.org/en/decisions/3137 (nata ooparenus: 15.05.2022).

7 Decision CONF 205 V.106-112 Great Barrier Reef (Australia) // Ientp Bcemuproro nacneauss FOHECKO.
Pexxum noctymna: https://whe.unesco.org/en/decisions/5869 (nata obpamienns: 15.05.2022).

8 Buonornueckuii Bux Acanthaster planci, HaUMHAET yrPoKATh SKOCUCTEME KOPAIIOBOTO pr(a MpH TOCTHIKE-
HUM IUIOTHOCTH monyisnuu 6onee 1500 ocobeit Ha kM-2. Cm.: (Bos, A.R., Gumanao, G.S., Mueller, B. &
Saceda-Cardoza, M.M.E., 2013:116).
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W JPYruX IpUPOIHBIX 00bekToB (pemenne 29 COM 7B.a)’. B 2021 r. B 3akimoueHun
MCOII u IlenTpa BceMupHOTo Hacleaus o coctosauu Puda'®, u B npencrapnensom Ab-
cTpanueii B 2022 T. 0TYETE O COCTOSHUU 00beKTa' !, N3MEHeHNe KIMMAaTa paccMaTpHBAETCs
B Ka4e€CTBE OCHOBHOM yTPO3BI SKOJOTHICCKOMY COCTOSIHHIO bombioro bapseproro Puda.

Ocoboe BHIMaHHUE B JOKYMEHTaX OPraHOB CUCTEMBI OXPaHbl BCEMUPHOI'O HACIEAUS
yaensieTcs npobdiaemMaM BO3BEACHHUS MPOMBIIIJICHHBIX 00BbEKTOB, Pa3BUTHS TPAHCIIOPTHON
(TopTOBOI) MHPPACTPYKTYPHl U WHOTO KaMUTAIBHOTO CTpoWTenbcTBa. Tak, B 2011 T.
KomureT o6paTii BHEMaHKE Ha YTBEPIKACHUE IPOCKTOB 10 00pabOTKE CKIKEHHOTO Ta3a
na Octpose Képruc'?. Peakius Ha yka3aHHyI0 IPO6IEMATHKY BHIPA3HIAch B AajIbHEHIIEM
B OCYIIIECTBJICHUH HE3aBUCUMOI OIIeHKH TIopTa I maacToyH u npuHsTrr CTpaTerun pa3Bu-
Tt noproB KeuHcieHna. HakoHel, OIMH U3 CaMbIX CEPbE3HBIX BOIPOCOB, KOTOPBIN
CTaBAT OpraHbl CHUCTEMBl BCEMHUPHOIO HACJIEIWs IEpe] OpraHaMu TOCyAapCTBEHHOM
BIIACTH ABCTpaJIHNH, KACACTCS PA3BUTHS JESITEILHOCTH I10 TOOBIYE IMOJIE3HBIX UCKOITaeMbIX
B maxte Kapmaiixn'.

[To manHOMY BOIIpOCY ABCTpanusi yKasaja, YTO pa3pelleHHue Ha MpOoBeAeHUe padoT
00yCIIOBIIEHO BBITTOJHEHHEM BCEX HEOOXOJMMBIX YCIOBUH. TpaAuiinoHHBIM TpeOOBaHUEM,
koTopoe KoMuTeT mpeapsBiseT KO BceM IKOHOMHUYECKHUM MPOEKTaM B TpaHUIaX 0ObEKTOB
BCEMHUPHOTO HACJEIHs, SIBIAETCS MPOBEIEHUE PAa3IHYHBIX BHUI0B 3KOJIOTHYECKOH OIEHKH.
K Actpaiinu nojgo0HbIe TpeOOBaHMUS BBIIBUTAIMCH B OTHOIIICHUH MPAKTUYECKH BCEX BbI-
[IeHa3BaHHBIX MPOOJIEM, IPH 3TOM HEOOXOJIMMO OTMETHTh, YTO B BOIPOCE IMPOBEICHUS
CTpaTErnYecKON 3KOJOTHUECKOi OIIEHKH U (POPMHUPOBAHNS TOJITOCPOUHBIX TUIAHOB YIIPaB-
neHust ABCTpaius JOCTUIIIA 3HAYUTENBHBIX YCIEXOB, pPeYb O KOTOPHIX MONAET Jalee
B HACTOSIIEH CTaThe.

Hawnbomee cepresHoit yrpo3oii mis Pruda Ha Tekynuit MOMEHT IpHU3HAETCS TI100aih-
HOE MOTeIIEHHEe, BBI3BAaHHOE JeSITEIFHOCTRIO yenoBeka. OTMeqaeTcs, YT0 UMEHHO OHO SB-
NseTCs MPUYNHON 00eCIIBeUMBaHSI KOPAJUIOB — OJJTHOW M3 OCHOBHBIX IKOJIOTUYECKHX TIPO-
oem Puda (McWhorter, Halloran, Roff, Skirving, Perry & Mumby, 2022). COBOKYITHOCTh
HAKOIUICHHBIX MpPOOJeM, TEepBHYHOH M3 KOTOPBIX SBISETCS TI00aTbHOE H3MEHEHHE
KJIMMaTa, MpuBelia K yrpo3e BKiIroueHus bonbmoro bapeepaoro Puda B Crincok BceMup-
HOTO HaCJeausi, HaXosIerocs moj yrpo3oi. Hems3s He otmetuts, uto [IpaBuTenpcTBO
Agctpanuu u [IpaButenbcTBo mrata KBUHCIEH I, Cyas IO BCEMY, OTPUIIATEILHO OTHEC-
JIUCh K MOI00HOMY BapHaHTy Pa3BUTHUS COOBITHIA.

B mepuon, mpenmecTByOUMiI COpOK 4eTBepTod ceccmu KomuTeTa BCEeMHUPHOTO
HacJeausi, OpTraHbl BJIACTH ABCTpaliiu oOpartmwiuchk kK KoMuTeTy ¢ mpocs0oil mpoBecTH
MOHUTOPHUHTOBYIO MHCCHIO JI0 TIPHUHSATHA pelieHust o BKiaoueHnn Puda B Cromcok

° Decision 29 COM 7B.a Threats to World Heritage Properties // Llentp Bcemuproro nacnemuss FOHECKO.
Pesxxum moctyma: https://whe.unesco.org/en/decisions/351 (mata obpamenus: 15.05.2022).

10 Convention concerning the protection of the world cultural and natural heritage // LleHTp BceMUpHOT0 HacJIe-
st FOHECKO. Pexum nocryma: https://whe.unesco.org/archive/2021/whe21-44com-7B.Add-en.pdf (nata 06-
pamenust: 15.05.2022).

11 State Party Report on the state of conservation of the Great Barrier Reef // LlenTp BcemupHOro Hacneaus
IOHECKO. Pexxum moctyma: http:// https://whe.unesco.org/document/191659 (nata obpamenus: 15.12.2022).
12 Decision 35 COM 7B.10 Great Barrier Reef (Australia) (Ne 154) // Llentp Bcemuproro Hacaeaus FOHECKO.
Pexxum noctymna: https://whe.unesco.org/en/decisions/4418 (nata obpamienns: 15.05.2022).

13 Mackay Conservation Group challenges Adani mine in Federal Court. Pexum nocryna:
https://www.theage.com.au/national/queensland/mackay-conservation-group-challenges-adani-mine-in-federal-
court-20150115-12qwnp.html (nata o6pamenus: 15.05.2022).
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BCEMUPHOTO HACJIeINs, HAXO/AIIErocs MoJ yrpo3oii'?, a Takxke OpraHN30BaTh MOCEIICHNE
00BbEKTa MPEACTABUTEIIIMU CTPaH, BXOSIIUX B cOcTaB KoMuTeTa BCeMHPHOTO HACIeus,
C Ienplo y0emuTh WX B HEOOXOJUMOCTH IPOrOJOCOBATh MPOTHB ILIAHHPYEMOTO
pemenns .

[Moo6HOe oTHOMICHUE K (DakTy BKItOUeHUs B CIIMCOK BCEMUPHOTO HACIEIUs, HAXO-
JSIIIETOCs TIOJT YTPO30id, CO CTOPOHBI TOCYapPCTB, HA TEPPUTOPHUH KOTOPBIX PACIIOIOKEHBI
OOBEKTHI BCEMHUPHOTO HACJIENUs, SIBIISETCS JIOCTaTOYHO paclpocTpaHeHHBIM. CaMum
KomuteTomM 0TMEYaoch, 9TO CYIMIECTBYET MpobeMa BOCIIPUSATHUS TAHHOTO WHCTPYMEHTA
B HETATHBHOM CBETE, KaK CBOET0 Pojia CaHKIUHK . B To e BpeMs ropasio NpoayKTHBHEH
BOCHPHUHUMATH €T0 KaK CPEJICTBO O0ECTIeUeHHsI COXpaHEHHsI 00hEKTa BCEMHPHOTO HACIIe-
JUsi, OCOOCHHO B YCJIOBHUSX, KOTJa YIrpO3y COCTOSHHIO YHHKAJIBLHOTO HPUPOIHOIO KOM-
IJICKCa MPEACTaBISIOT (PaKTOPhI, KOTOPBIE CAMO FOCYIapCTBO HE B COCTOSIHMM KOHTPOJIU-
poBath'’. TIOCKONBKY, COTJIACHO MO3HINM aBCTPAITHICKUX BIACTEH, OCHOBHOM MPHYHHOI
yXyamraromerocss coctostHus boneioro bapeepHoro Puda sBisercs moremieHne BOX
MHPOBOTO OKe€aHa, SIBJISIFOIIESCs CJSJACTBUEM MPOMBIILICHHON JNEATEILHOCTH YSIOBEKa B
oOmiernanerapHoM Macimtabe, To Bkitodenne Puda B ananmmsupyemsblii Cincok, Ha000-
POT, IOCITY>KUT KOHCOJIMAAINN MEXIYHAPOAHBIX YCUIHA IPOTHBOAEHCTBHS TTI00ATBHOMY
W3MCHCHHIO KITUMAaTa.

OcobenHoctu ynpasnenus bonbimm bapsepusiM Pudom npenonpenenstorces dene-
paTUBHOI MOJIEIBIO OpraHU3alluu roCyaapCcTBEHHOM BiacTu B ABcTpaiuu. COOTBETCTBY-
IOIIAE TIOJTHOMOYHS B OTHOIICHWH OOBEKTa BCEMHPHOTO HACICAMS PEaTM3YIOTCS Ha
yporHe [IpaButenseTB ABcTpanuu u mtata Keuuciena. OCHOBBI pa3rpaHUYCHUS TTOJTHO-
MOYHMH JIBYX MyOIMYHO-TIPAaBOBBIX 00pa30BaHUH 3aKpeIUIeHbl B MeXKIIpaBUTETLbCTBEHHOM
cornamennu o bapseproM Pude (Great Barrier Reef Intergovernmental Agreement)'®,

BrepBsle M0106H0E cornamenue 66110 3akmoueHo B 1979 r. (Emerald Agreement)'’.
B mocnetyroniue ro sl JaHHOE COTIIAlIeH e MePHOIMUECKH H3MEHIOCh M OGHOBIISIOCH .,
OTOT OKYMEHT OTpakaeT HCKIIOYHUTEIbHYI0 YHUBEPCAIBHYIO IIEHHOCTH OXPaHSIEMOTO

14 Australia demands world heritage experts visit Great Barrier Reef ahead of ‘in danger’ list decision. Pexum
JIOCTyTa: https://www.theguardian.com/environment/2021/jul/07/australia-demands-world-heritage-experts-
visit-great-barrier-reef-ahead-of-in-danger-list-decision (nara oopamenus: 16.05.2022).

15" Australia to host ambassadors at Great Barrier Reef ahead of ‘in danger’ list. Pexum poctyma:
https://www.theguardian.com/environment/202 1/jul/14/australia-to-fly-ambassadors-to-great-barrier-reef-ahead-
of-in-danger-list-vote (gata obpamenust: 16.05.2022). Pe3xo HeraTHBHOE OTHOIIICHHE K BO3MOYKHOCTH BKITFOUSHUS
00bekToB B “KpacHblii” crmcok FOHECKO IIpaButenscTBo ABCTpaiy BEIPAXKAIO H IO OTHOIICHUIO K APYTUM
o0nekTam, Hanpumep, HarmonansroMy mapky Kakamy. Cu.: (Maswood, 2000; Aplin, 2004).

16 Decision 40 COM 7 State of Conservation of World Heritage Properties // Llentp BcemupHOro Haciueaus
FOHECKO. Pexxum moctyma: https://whe.unesco.org/en/decisions/6817/.

17 B npakTHKe HEKOTOPBIX CTPaH HABIIOAAETCst GOJIee KOHCTPYKTUBHOE OTHOIIEHHUE K BKIIOUEHUIO OOBEKTOB B
CIHCOK BCEMHPHOTO Hacienus, Haxonsmerocs nmoj yrpozoi. K ux wmcmy otHocsarcs, Hanpumep, CLLUA,
pockOe KOTOPHIX B YKa3aHHbIM CIIMCOK ObUTH BHeceHbl HanmoHansHbIi napk «3Beprieiacy u PlennoyCToyH-
cKkuil HarmoHaNbHEIH [lapk, a Taxoke Bonrapus, BmacTu KOTOPOil cormacuiiuch ¢ BkitodeHneM B CIIMCOK Bce-
MHPHOT'0 HacJeAus, HaXOAIIEerocs oj yrpo3oi, NpupoHoro pesepsara CpebbipHa.

18 Ports and shipping information sheet. Pexum pocryma: https:/elibrary.gbrmpa.gov.au/jspui/
retrieve/4b83c677-13a5-4f2d-9579-6123002b5103/Great-Barrier-Reef-Intergovernmental-Agreement-2015.pdf
(mara obpamenus: 16.05.2022).

19 Original-Emerald-Agreement-1979. Pexum moctyna: https:/elibrary.gbrmpa.gov.au/jspui/retrieve/dda92c¢7c-
9d49-40b5-9¢75-9a36aa6e1d0b/Original-Emerald-Agreement-1979.pdf (nata obpamienus: 16.05.2022).

20 Ha Texy1umii MOMEHT B pa3pabOTKe HAXOAMTCS HOBast peakiust COoTaleHns, H3HAYANBHO TUTAHMPOBABIIIE-
rocsi k mpuHsaTuio mocie 2022 r. (Great Barrier Reef Intergovernmental Agreement. Pexxwum mocryma:
https://www.awe.gov.au/parks-heritage/great-barrier-reef/protecting-the-reef/intergovernmental-agreement (nara
obpamenus: 16.12.2022).
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00BeKTa, IETH YIPABICHHS, BEIPAKEHUE NMPUBEPKEHHOCTH PAAY MPHUHLMIIOB OXPaHBI U,
cOOCTBEHHO, 3aKpelyieHHe pasrpaHuyeHust nonHomounil. Tak, denepanbHble BiIacTu
OCYILIECTBISIIOT ympaBieHue Mopckum mnapkoMm bonsmoro bapeepnoro Puda (Great
Barrier Reef Marine Park), co3/1aHHBIM 0THOMMEHHEIM 3akoHOM 1975 1.2! B ero ymnpasune-
HUM HaxoguTcs Tepputopus nopsaka 344 400 xBaapaTHeix KuiaomeTrpoB. Illrar
Ksuncnenn orsevaer 3a ynpasienue [IpudpexuasiMm Mopckum [Tapkom Bonbmoro baps-
epHoro Puda (Great Barrier Reef Coast Marine Park), miomanb Tepputopuu KOTOporo
npu6m3nTensHo 63 000 KBaAPATHBIX KHIOMETPOB™.

B cornamenuu ormeuaercs, uto B coctaBe Mopckoro Ilapka bosbiioro bapsepaoro
Puda pacmonoxeno okomo 1050 octpoBoB u proB. BOIBIIMHCTBO OCTPOBOB MOAIAIAIOT
noJ1 ropucauknnio KeuHcnenaa u Oosee MOJOBUHBI U3 HUX SIBIAIOTCS HAllMOHAJIHHBIMHU
mapKaMHy COTJIACHO 3aKoHoJaTelbcTBY mTara. Okono 70 ocTpoBOB ympaBisitoTcs Qene-
paJIbHBIM MIPAaBUTENBCTBOM U COCTaBISIOT YacTb Mopckoro Ilapka. Oba mapka BXOZST
B COCTaB TEPPUTOPUU OOBEKTa BCeMUpPHOro Hacienus. Kak ykaspiBaercst B JiereHze
KapThI”’, pHUIaraemMoii kK MexnpasurenscTBenHoMy COrNanIeHuio, B cocTaB Mopckoro
mapka He BXOJAAT Takke HeOOoJbIINe BOJHBIE 00OBEKTHI BOKPYT MOPTOB U TOPOJIOB Ha TEp-
purtopuu IllTara.

B mpakTHueckoil MpUpPOJIOOXPaHHOW JEeSATENbHOCTH AIMUHUCTpanus MOpCKoro
[Tapkxa u OTaen okpyskarouiei cpeapl 1 Hayku KBUHCIeH1a peann3yloT COBMECTHYIO MPo-
rpaMmy MectHoro ympasienus (Joint Field Management Program)®. Kak cnemyer u3
KpaTKOTo O0TYeTa 0 peanu3anuu nporpaMmel 3a 2019-2020 rr., ycuins 1aHHON CTPYKTYPBI
KOHIEHTPUPYIOTCS IO MATH HAIPABICHUSIM: COXpaHEHHE IKOCHUCTEMbI, MOHUTOPHUHT U3Me-
HEHMH, paboTa ¢ moceTuTesIMH, obecrieueHre COOMIOCHUS IKOTIOTNIECKOT0 3aKOHOa-
TEJIbCTBA, PEarMpOBaHME HA NPOMCLIECTBHS. AHAJIU3 COIEP)KAHUS OTYETa I03BOJISET
YTBEPXJaTh O MPOBEACHWU BECbMa MAaCIITa0HBIX MEPONPHUATHH B paMKaxX yKa3aHHBIX
HalpaBJeHU.

Tak, K mpuMepy, TPOBOIMIIACH padOTHI TTO BOCCTAHOBIIEHHUIO Prda 1 yctaHoBKe 1po0-
HOW CHCTEMBI OTKa4K{ MaKpPOBOAOPOCIEH; B LIETSX YIAYUIICHUS YCIOBUI THE3/J0OBaHUS ye-
pemax OCyIIECTBISUIMCH PaOOTHI MO MOTHITHIO YPOBHS IUISDKA M MEPEMEICHHIO OKOJIO
15 000 xyGudecKnx MeTpoB mecka’ . M3 mocieiHero pa3sMeIeHHoro B OTKPBITOM J0CTYIIe
otueta 3a 2020-2021 rr. cienyer, 4To mMporpaMmMa nperepriesa 3HaduTeIbHOE paciiupe-
HUE U TpaHCHOpMaIlHI0, KOTOpbIe Havauch emle B 2017-2018 rr. mocine npuHsTHS NpaBU-
TEJILCTBEHHBIMHU OpranaMu ABcTpainu U KBuHcieHaa 00543aTenbCTB M0 €€ TO0MOJIHUTEb-
HOMy (uHaHCHpoBaHHUIO (Mosolova, 2019). Pacmmpenne mpoBOIUTCS MO3TAITHO, YTOOBI
00ecTeYnTh NPOlyMaHHbBIN B YCTOHYUBBIN pocT (PMHAHCUPOBAHUS C OKOJIO 17 MITH JIOJUI.

2l Great Barrier Reef Marine Act 1975. Pexum nocryna: https://www.legislation.gov.au/Details/C2020C00182
(mara obpamenus: 16.05.2022).

22 Tlapk neiictByer Ha ocHoBauuu 3akona llltara Keuncnenn o Mopckux mapkax 2004 r. Pexum jpocryma:
https://www.legislation.qld.gov.au/view/whole/html/inforce/current/act-2004-031 (nata obparuenust: 14.03.2023).
23 Jlerensa kapThl — CIUCOK JIMGO TaGIMIA, COEpIKAIIME IEPEUEHb YCIOBHBIX 0603HAYEHHI Ha KapTe C pash-
SCHEHHEM UX 3HAUCHHSI.

24 TlompobHee O MpOrpaMMe MOKHO O3HAKOMHUTLCS Ha caifte IlpaBurensctBa ABcTpanuu. Pesxum pocTyma:
https://www.gbrmpa.gov.au/our-work/field-management (gata oopamenus: 14.03.2023).

25 Annual Report Summery 2019-2020. Pexxum nocryma: https:/elibrary.gbrmpa.gov.aw/jspui/bitstream/
11017/3682/1/Annual-Report-Summary-2019-20.pdf (nara oopamenus: 14.03.2023).
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1o cBbitre 38 mutH goiut. k 2021-2022 rr., a Takke yBenudenue mrara co 115 1o npumepHo
186 yenoBex™.

WuTepec npencrapiseT NpakTUKa BOBJIEUEHUS MECTHBIX COOOINECTB B yIpaBICHHE
Bonpmum bapeepasiv Pudom. Takoe ydacTie ocymiecTBIseTCS depe3 CO31aHHbIE MECT-
HBIE MOPCKHE KOHCYJIbTaTUBHBIC KOMUTETHI. VX Ha3HaueHUE U 1IeTb AESTEILHOCTH ONpe-
nenenbl B jokymente «Kpyr momHomoumit Ha 2021-2024» (Local Marine Advisory
Committee: Terms of Reference 2021-2024)*". IlensiMu 1eATeTbHOCTH KOMHTETOB OTIpe-
JIeTICHbI, B YaACTHOCTHU, KOHCYJIbTAllMK aMUHUCTparun [lapka aiis moaaep KKe ero JIoJro-
CPOYHOI OXpaHBl M YCTOWYHMBOTO HCIIOJIB30BAaHUS; pa3BUTHE oOMeHa wuHpopmanuei
MEXy pa3INIHbIMH 3aHHTEPECOBAHHBIMH CYOhEKTaMU.

B nenom, oreHuBas oO0IIy0 OpPraHU3allMOHHYIO CTPYKTYpY YIpaBieHUs bonbmmm
Bapoepubim Pudom 1 ocobennoctr opranmzannu Mopckoro [lapka B 4acTHOCTH, HE00X0-
JTUMO OTMETHUTH BBICOKYIO CTETIeHh WH()OPMAIIMOHHOW OTKPHITOCTH IMPOIECCOB yIpaBIIe-
Hus. HGOpMannoHHBIe pecypchl cofepKaT CBeIeHUS 00 00IIeH TTOTUTHKE | ITPorpaMmMax
o oxpane Puda, ocobennoctsix ynpasinenus Mopckum [lapkom, mpakTHKE peanr3anuy 1
HE3aBHCHUMBIX OIEHKaX Pe3yJbTATOB OCYIIECTBISIEMOH EATEIIEHOCTH.

B aBcTpanmiickoM 3aKOHOJIATENECTBE COAEPIKATCS MPUHITUIBI YIIPaBIEHUS 00BEK-
TaMM BCEMHUPHOTO Hacleus”". B COOTBETCTBUM C HUMM ONPEEAIOTCS ey YIpaBJeHUs
00bEeKTaMH MPUPOTHOrO HacleaAus (B 9TOH YacTH OHU MOJIHOCTBIO COOTBETCTBYIOT IMOJIO-
keHusiM KoHBeHITHN 0 BceMupHOM Hacieann). OTaenbHBIA 070K 00IMUX MPUHITUIIOB T10-
CBSIILIEH YYACTHIO OOIECTBEHHOCTH B YIPAaBJICHUH 00beKTOM. Tak, ynpaBieHHE JHOJKHO
o0ecreunBaThCsl 4epe3 OOIIECTBEHHbIE KOHCYJBTAllMM MO BONpPOCaM W JEHCTBUSM,
KOTOpBIE MOTYT OKa3aTh CYIIECTBEHHOE BiMsIHHE Ha Tepputoputo (craths 1.02). B mpo-
LIECCHI YTIPABJICHHUS JOJDKHBI OBITh BOBJIEUEHBI MIPEICTABUTEIN MECTHOTO HACeNeHHs, 3a-
WHTEPECOBAHHBIC B HCIOJB30BAHUM OOBEKTa B TOM WJIM HMHOM KadecTBe IJMOO YbH
WHTEPEChl MOTYT OBITh 3aTPOHYTHI YIIPaBICHUEM OOBEKTOM. JleCTBUTEIEHO, TOIIKHBIN
(hopmar opranmsaruu yrpasieHuss OBH momkeH BKITIOYaTh MOCTOSTHHOE yJacTHE B JIaH-
HOH JIeSITETbHOCTH MECTHBIX COOOIIECTB.

Ha ypoBHEe HalMOHaJIBHOTO HOPMATHBHOTO PETYJIHMPOBAHUS 3aKpeIuisieTcs o0si3aH-
HOCTHb TIOJTOTOBKM KaK MHUHUMYM OJIHOTO TUTaHA YIPaBIeHHS OOBEKTOM BCEMHUPHOTO
Hacneaus. Tako# M1aH T0JDKeH BKITI0YaTh MPOLEAypPhl y4acTHs OOIECTBEHHOCTH B yIIPaB-
JICHWUH, OTIPENeNsATh HeOOXOAUMbIE MEPHI AJIsl BBISIBIICHHS, COXPaHEHHS U mepeaadn 00b-
eKTa OYyIyUIMM TOKOJICHUSM, MOOIIPSITh MHTErPAIMI0 OTBETCTBEHHOCTH BCEX YPOBHEH
BIIACTH 33 COCTOSTHHE OOBEKTa M IIePeCMaTPUBATHCA B CPOK HE PEXKE CEMHU JIET.

B uucne paccmarpuBaeMbIX IPUHIIMTIOB CAMOCTOSITENIFHOE 3HAUEHUE UMEET DKOJIOTH-
yeckasi oIreHka. llepex ocyliecTBIeHHEM Kakoro-au0O AEWCTBUS €ro TOCIEICTBUS
JOJDKHBI OBITH OIIEHEHBI COTJIACHO YCTaHOBJIEHHBIM TPEOOBAaHMAM K JaHHOMY BHUIY Jes-
TenpHOCTH. [Ipu 3TOM JelicTBHE HE MOXET OBITH OJJOOPEHO, €CIM OHO HECOBMECTUMO
C LEeJISIMHU 3aIIUTHI, COXPaHEHHUs, TTOMYJIAPU3aLUH U Niepeaadn 00beKTa OyayIuM MOKOJIe-
HUSIM.

26 Annual Report Summery 2020-2021. Pexxum nocrtyna: https://elibrary.gbrmpa.gov.au/jspui/retrieve/4f19d9f1-
4¢67-4028-bfe0-6b0b0612a519/J002544 GBRMPA Annual%20Report%20Summary accessible NOV21.pdf
(mara obpamenust: 14.03.2023).

?7Local Marine Advisory Committee: Terms of Reference 2021-2024. Pexum jgocryma:
https://elibrary.gbrmpa.gov.au/jspui/retrieve/el abb9a8-cf7e-4796-8e7f-bce20bede5dd/LMAC-Terms-of-
Reference-2021-2024.pdf (nata oopamenms: 14.03.2023).

28 Environment Protection and Biodiversity Conservation Regulations 2000, schedule 5. Pexum pocryma:
https://www.legislation.gov.au/Details/F2018C00929 (nata obpamenus: 14.03.2023).
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TakoBBI OpraHU3alMOHHBIC OCHOBBI coxpaHeHus bosbioro bapseproro Puda. Hop-
MaTHBHO-IIPaBOBOE 00ECIICUYCHNE €r0 OXpaHbl BEChbMa Pa3HOOOpa3HO M JACTATU3UPOBAHO.
3HayMMOe MECTO B HOPMAaTHBHBIX OCHOBax oxpaHsl baprepHoro Puda Taxke 3anumaror
MEXIyHapOIHO-TIPAaBOBbIE M HAllMOHAJbHBIE aKThl, 00CCIIEUNBAIOIINE CHU)KEHUE BBIOPO-
COB MapHHUKOBBIX Ta30B. OJHAKO UX JETalbHBIA aHAIM3 HE BXOJUT B IPEAMET HACTOSIICH
CTaThH, TaK KaK OHHM IPEACTABIISIOT COOONH CaMOCTOSATENBHBIN NpeAMET UCCIIeI0BaHuUs, B
CBSI3U C YE€M CKOHIIEHTPUPYEMCS Ha HOPMaTHBHO-IIPABOBOM PEr'YJIMPOBAaHUHM, HAIIPABIICH-
HOM HETOCPEACTBeHHO Ha oxpaHy bomisimoro bapseproro Puda.

Oouiee peryimpoBaHre JaHHOW AEATETFHOCTH OCYLIECTBIAETCS 3aKOHOAATEILCTBOM
(enepanabHOro ypoBHs, K KOTOPOMY OTHOCATCS: 3aKOH 00 OXpaHe OKPY’Karolei cpelsl u
6uopazHoo6paszus 1999 r. (Environment Protection and Biodiversity Conservation Act)®,
3akon o Mopckom [lapke bonbmoro bapeepaoro Puda 1975 r. (Great Barrier Reef Marine
Act)*, Pernament Mopckoro napka Bonbinoro Bapsepnoro puda 2019 r. (Great Barrier
Reef Marine Park Regulations)®', TTnan 30HmpoBanus Mopckoro ITapka 2003 r. (Great
Barrier Reef Marine Park zoning plan 2003)*, Jlonrocpounslii miaH yCTOHYHBOCTH [0
2050 r. (Reef 2050 Long-Term Sustainability Plan)**. Cpeau HOpMaTHBHBIX aKTOB IITaTa
KBuHCIIEHA MOXXHO BBIIEIUTH 3aKOH 00 OXpaHe U yNpaBJICHUU NPUOPEKHBIMU TEPPUTO-
pusmu 1995 1. (Coastal Protection and Management Act)**, 3axon 06 oxpaHe OKpy:Karo-
ureit cpenst 1994 1. (Environment Protection Act)®, 3axon o mopckux mapkax 2004 T.
(Marine Parks Act)*®.

B pazpese B0O3MOKHOTO 3aMIMCTBOBAaHUSI HOPMATUBHBIX PEIICHHUH CPE/IN TTePEUHCIICH-
HBIX aKTOB HaumOONBIIMH WHTEpec mpenactasisier Jloiarocpounsld miaH obecneueHHs
yeroitunBoctn 2050 (Reef 2050 Long-Term Sustainability Plan)*’ (nanee — Ilnan), sBns-
IOLIMHACS OJHUM U3 MHTETPAJIBbHBIX TOKYMEHTOB, ONPEIC/MIOIIMX HOPSIOK OXpPaHbl U
YCTOWYMBOTO MCIIOJIB30BaHMsI SKOCUCTEMBI Puda.

IlepBoe obcToATENBCTBO, OOpalaiomee Ha ce0s1 BHUMaHHE IIPH PACCMOTPEHUH YKa-
3aHHOI'0 JOKYMEHTa — TPUILATUISITUICTHUM TOPU30HT Iu1aHuposanus: Ilnan Oyzer ciy-
KHUTh BCEOOBEMITIONIEH cTpaTernueit uist pa3BUTHsI 0O BEKTa BCEMHUPHOTO HACIICAHS BIUIOTh

2 Great Barrier Reef Marine Park Act 1975. Pexum nocrtynma: hitps://www.legislation.gov.au/Details/
C2021C00182 (nara ooparuenus: 14.03.2023).

30 Great Barrier Reef Marine Park Act 1975. Pexum poctyma: https://www.legislation.gov.au/Details/
C2021C00182 (nara obparuenus: 14.03.2023).

31 Great Barrier Reef Marine Park Regulations 2019. Pesxum nocryma: https://www.legislation.gov.au/Details/
F2019L00166 (nata obpamenust: 14.03.2023).

32 Great Barrier Reef Marine Park ZONING PLAN 2003. Pexxum nocryna: hitps://elibrary.gbrmpa.gov.au/jspui/
retrieve/dad1{f4a-e985-494¢c-85e5-a3935f2b4123/GBRMP-zoning-plan-2003.pdf (mara oOparieHus:
14.03.2023).

3 GBRMPA, Reef 2050 Plan. Pexxum nocrtyna: http://www.environment.gov.au/system/files/resources/
35e55187-b76e-4aaf-a2fa-376a65c89810/files/reef-2050-long-term-sustainability-plan-2018.pdf (mara oOparmie-
Hust: 14.03.2023).

3 Coastal Protection and Management Act 1995. Pexxum nocryna: https://www.legislation.qld.gov.au/view/
html/inforce/current/act-1995-041 (nara obpamenns: 14.03.2023).

35 Environmental Protection Act 1994. Pexum noctyna: https://www.legislation.gld.gov.au/view/html/inforce/
current/act-1994-062 (nara oopamienus: 14.03.2023).

36 Marine Parks Act 2004. Pexum goctyma: https://www.legislation.qld.gov.au/view/html/inforce/current/act-
2004-031 (nata oopamenus: 14.03.2023).

37 Reef 2050 Plan Insights Report. Pexxum poctymna: https:/elibrary.gbrmpa.gov.au/jspui/retrieve/6f75b9e6-4£49-
4022-a66e-03ae13aea5b1/Reef%202050%20Plan%20Insights%20Report%202019.pdf  (mata  oOpameHwus:
14.03.2023).
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10 2050 r. [Tpu 5TOM BayKHBIM SIBIISICTCS 3aJ10)KEHHBIA BHYTPEHHUH MEXaHU3M €ro OOHOB-
JICHUS: KaXIIple MSATh JIET MPOBOAUTCS OLEHKa 3()(HEKTUBHOCTH IIIaHA U €r0 KOPPEKTH-
poBka. OJHaKO B CBSI3HM C MacCOBBIMHU POIlecCaMu 00ECIIBEUNBAHUS KOPAILJIOB, HaOIrO1a-
empiMi B 2016-2017 rr.**, u o6muM yXy/IIeHHeM >KOIOTHYECKOro cOCTOsSHMS Puda
OIICHKA IU1aHa ObUIa MpoBejeHa Jocpodno B 2018 r., a 3atem B 2021 r. ¢ y4eToM OICHKH
KomuTtera BceMupHOT0 Hacieus ¥ ¢ MPUBICYCHUEM HE3aBUCUMBIX CIIEI[HAIUCTOB.

B coorBerctBun ¢ IlnaHoM co3naHbl KOHCYJIBTaTHBHBIE OpraHbl: HesaBucumas
skcneptHass rpynmna (The Independent Expert Panel) m KoHcynbTaTHBHBI KOMHTET
(Advisory Committee)*. TTepBblif, Kak clie/lyeT u3 ero HAUMEHOBAHHS, UMEET CBOEH HENbI0
OCYIIECTBJICHHE HAYYHOTO 0OecredeHus: MpUHIMAaeMbIX pemreHuil. Kak mokassiBaeT nsy-
YeHHE WMEIOIINXCS B OTKPHITOM JIOCTYIle MAaTE€pPHajOB, SKCIIEPTHAS TPYIIa TOTOBUT OT-
YeThl [0 Pa3HOOOPa3HBIM BOIPOCAM.

KoHCcynbTaTHBHEIM KOMUTET 00€CIeurBaeT BOBIECYECHUE MPEACTABUTENCH TPOMBIIII-
JIEHHOCTH Y WHBIX clioeB obmiectBa B BeimoiHenne [lmana. [lonoxenne o Komurere 3a-
KpeIuideT IIHUPOKOE CEKTOpabHOE MPEACTaBUTENbCTBO €r0 WIEHOB, K NMPUMEPY, B HETO
MOTYT BXOAWTBH TPEACTABUTENN TPAJAUIUOHHBIX COOOIIECTB, MOPCKHE TYPOIEPaTOPHI,
Ascrtpamuiickuii komuter MCOII, accormarus moproB Keuncnenna, @enepanus dpepme-
pos, CoBer KBuncnenaa no pecypcam u ap. Ha MOMEHT HammcaHusl HaCTOAIIEH CTaThU B
OTKPBITOM JOCTYIIE ITPEJICTaB/IeHa pacKpbIBarolias cojepkannue pekomeHaanuii Komurera
My ONMKaIMs, TOCBSIICHHAs OJHOM M3 CaMBIX CEphe3HBIX yTPO3 COCTOsHWIO Puda —
06ecIBeUNBAHUIO KOPaIoB ™.

OTnUUnTENbHONH 0COOEHHOCTBIO AEATENBHOCTH PacCMATPUBACMBIX CTPYKTYp SIBJISI-
€TCsI HAJIMYUE IMCKYCCHH U BO3MOXXHOCTH BBIPKEHHSI 0COOOT0 MHEHHSI CyOBEKTOB, HECO-
[JIACHBIX C OTHENBbHBIMH €ro TOJOXKEHHSIMH, B HUTOrOBOM JAokymeHte. Tak, CoBer
Kuncnenaa no pecypcam ykasan, 4yro KoHCynbTaTHBHBIM KOMHUTET HE MOKET JeNaTh 3a-
SIBJIICHUI 00 M3MEHEHUH III00aTbHON U HAIIMOHAJIHHOM MTOJIIMTHKY 110 U3MEHEHHIO KITUMara,
ITOCKOJIBKY 3TO HE BXOJIHUT B ero mojHomMouusi. Ocoboe MHEHHE OBIJIO BBICKA3aHO U TI0
npobieme 1o0brau yriast. CoBeT Mo pecypcaM He COTIACHIICS C MHEHHEM O HEeJIOIyCTUMO-
CTH pa3pabOTKU TAKHX MECTOPOKACHUH (B UaCTHOCTH, IaxThl KapMaiiki), yka3as, 4TO HE
CYIIIECTBYET MPSAMOM CBS3HM MEXIY JOOBIYEN yIiisi U U3MEHeHHeM KinMmaTa. JlOKyMeHTHI
CTPATerMYecKOro TUIAHMPOBaHMs pa3padOTaHbl M B OTHOIICHWH pPa3BUTHS TOPTOB
Kauncnenna (Queensland Ports Strategy)*'.

OgHMM W3 BRKHEHIINX 3JIEMEHTOB HOPMATHUBHOTO PErYIHPOBAHHS 3KOCHUCTEMBI
Puda senserca Ilnan 3onmpoBamms Mopckoro ITapka*’. DToT 0OBEMHBIH JOKyMEHT
COJIEPKUT JIeTATM3UPOBAHHOE OMpeesenne 30H Tepputopun [lapka ¢ BeigenennemM oco-
OeHHOCTEW pexnMa KaxXaou u3 30H. B coorBercTBuM ¢ [lnanoMm B aBcTpanuiickoMm pude

38 Kak oTMeUaeTcs B IMTEPAType, MaCCOBOE 00ECIBEYMBAHME KOPAUTOB Ha bonbmom Bapreprom Pude Hocut
MePUOJMYECKIIA XapakTep, ¥ npexae Obuto 3adukcupoBano B 1998 u 2002 rogax, oquako B 2016 roay oHO
npuHsuIo OecripeneneHTHEIe MacTaber. Cm.: (Hughes, Kerry & Simpson, 2017:501).

3 Marine parks. Cleland Wildlife Park. Seal Bay Conservation Park. Pexum jgoctyma:
http://www.environment.gov.au/marine/gbr/reef2050/advisory-bodies (naTa obpamenns: 14.03.2023).

40 Reef Advisory Committee — Advice on Responding to Mass Coral Bleaching of the Great Barrier Reef. Pexum
noctymna: http://www.environment.gov.au/system/files/pages/abff0dSe-b94d-4495-b79b-90dc52274169/files/rac-
advice-responding-mass-coral-bleaching-gbr.pdf (nata obpamenus: 18. 12.2022).

41 Queensland Ports Strategy 2014 // Queensland Parliament. Pe;xum nocryna: https://www.parliament.qld.gov.au/
Documents/ Office/TabledPapers/2014/5414T5335.pdf (nara oopamenus: 14.03.2023).

42 Great Barrier Reef Marine Park zoning plan 2003. Pexum pnocryma: https:/elibrary.gbrmpa.gov.au/
jspui/retrieve/dad1ff4a-e985-494c-85e5-a3935f2b4123/GBRMP-zoning-plan-2003.pdf ~ (mara  oOpamenwus:
14.03.2023).
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BBIJIEIISICTCS BOCEMb 30H, TPAHHUIIBI KOTOPHIX OMUCHIBAIOTCS B MPUIIOKEHUH. JIJIs1 KaX0r0o
pEeXuMa ONpeNeNnseTcs LeNb ero BBeJICHHS, OCOOCHHOCTH MOCEUICHUSI U MCIOIb30BaHMS
MIPUPOJIHBIX pecypcoB (¢ pasperieHreM i 6e3 paspemenus) (Day, Kenchington, Tanzer
& Cameron, 2019).

HecMotps Ha To, UTO B 3a7a4ll HACTOSILETO HCCIEAOBAHUS HE BXOAUT ONHMCAHUE U
JeTalbHBIA aHAIN3 BCEX BBIACICHHBIX 30H, IPUBEIEM HEKOTOpBIE TpUMephl. Tak, BeLACTS-
eTcs 30Ha obmiero noias3oBanus (General Use Zone). Llensio ee co3nanus sBisieTcst odec-
nedYeHne coxpaHeHus Tepputopuid Mopckoro Ilapka npu obecriedeHUH BO3MOXKHOCTEH
pa3yMHOTro HMcHonb30BaHus (MyHKT 2.2.2). Cpean nenel 30HbI HAYYHBIX HCCIIEIOBaHUIH
3aKpeIIeHo 00ecriedeHne BO3MOXKHOCTH HAayYHBIX HCCIIEIOBAHUI B OTHOCHTEJIBHO HE3a-
TPOHYTBIX TeppuTOpHsX (MyHKT 2.6.2 (b)). Bonee yem copokaneTHss MpaKTUKa 30HUPOBa-
HUs Puda BBICOKO OLlEHHBAETCS B HAyKe M MOXKET CIIy>KUTh MOJENIBIO JUISA TOCTPOCHHS
cHcTeM 30HHpoBaHUsS Ha Apyrux oowekrax (Day, 2002; Emslie, Bray, Cheal & Johns
et al., 2020).

3akioueHne

PaccmarpuBaemas B HacTosIei paboTe mpodiieMaTHKa UMEeT BaXKHOE 3HAYCHHE IS
coxpaHeHHs 00beKTa BceMupHoro Hacieaus O3epo baiikan, mOCKoIbKyY TymMaeTcs, 94To He-
KOTOPBIE 3JIEMEHTHI BBIIIETIPUBEACHHOTO aBCTPAIUIICKOTO OTBITa MOTYT OBITH MCIIONB30-
BaHbI JJIs1 YKPEIUIEHHsI IPUPOJOOXPAHHOIO PEKUMA IIPABOBOM OXpaHbl balikaa.

JocraTouHo TaBHO 0OCYKAAETCs BOMPOC O pa3pabOTKe IJIaHa YIIPaBIICHUS 00 BEKTOM
BceMupHOTo Hacnenus «O3epo baiikam» B COOTBETCTBHH C TPEOOBAHUSIMU U CTAaHIAPTaMU
CHCTEMBbI OXpaHbl BceMUPHOT0 Hacieaus. [Ipu 3Tom yka3zaHHBIN IPOrpaMMHBIN IOKYMEHT,
[0 HAIllEMy MHEHHIO, JOJKEH OXBAThIBATh JOCTATOYHO HPOTSKEHHBIA MEPUOJ BPEMEHHU.
ABCTpaJIMICKUI ONBIT NPUHATHUS TIJIaHA HA TEPUOJT TPUALIATH ISATH JIET C CUCTEMOM BO3-
MO>KHOTO MTOCTOSTHHOT'O TIEpecMOoTpa MPeICTaBISIETCs BEChbMa YAauHBIM.

Ha coBpemenHOM 3Tane pa3paboTke OOILIero MmiiaHa ynpaBleHUs U CTPATETHYeCKOro
pasBuTusi 00bekTa BcemmpHOro Hacieamns «Ozepo baifkam» MOKHO TpeAmecTBOBATh
orpejieNiecHHe OCOOCHHOCTEW IMPaBOBOIO PEXUMa IIEHTPATBHOW HSKOJOTHUYECKONW 30HBI
Baiikanbckoit npuponHoit Teppuropui (nanee takxe — L33 BIIT). Mbl HEOAHOKPATHO OT-
MedYalli, 9YTO OHa (haKTUIECKH TPEACTaBISET CO00M 0c000 OXpaHAEMYIO TEPPUTOPHIO SUi
generis. OT Ipyrux 0co60 oxXpaHsAEeMBIX IPUPOTHBIX TeppuTopuit (Hamee Takxke — OOIIT)
ee OTIMYaeT TOJNBKO OAMH MpH3HAK — (OpMalbHBIN: OTCYTCTBHE HAJAENEHUS €€ TaKuM
KaueCTBOM B 3aKOHE.

Hopmarueaoe npusnanme 1133 BIIT ocobo oxpaHseMoil MPUPOIHON TeppuUTOpHEH
MIO3BOJIUT CPOPMUPOBATH CTUHYIO AJIMUHUCTPAIUIO TI0 aHAIOTHH C CO37[aBaeMBbIMH B T10-
cnennue rojasl B Poccun ykpynuennsiMu aaMuuauctpanusamu OOIIT. Takas anMuHuCTpa-
[IMs1 CMOXKET CKOHIIEHTPUPOBATh O0Iee yIpaBiIeHUEe U KOHTPOIb 3a pealiu3alueil crpare-
THYECKOTO IIJJaHa YTpaBieHUs O0BEKTOM BceMmupHoro Hacieaus «O3zepo baiikamy.
IOpuanueckoe mpusHanue [[33 BIIT OOIIT ocoboro poja Mo3BONIHT MPOBECTH CIHMHOE
30HUPOBAHHUE TMPHIIETAIONIUX TEPPUTOPUH, BXOJIAIIMX B TPAHUIBI O0HEKTa BCEMHUPHOTO
HacJeausl, ¢ yCTAHOBJICHUEM PA3IIMYHBIX PEKUMOB JUISI XO35UCTBEHHON U MHOU YesioBeYe-
CKOH AESITEIbHOCTH.

PaccmorpenHnas panee B pabote nmpakTuka 30oHupoBaHus Mopckoro [lapka B ABcTpa-
JIUY TTOKa3bIBaeT 3 (HEKTUBHOCTH JaHHOTO Moaxoaa. AkBaropus o3epa baitkan n mpumera-
IOII[Ee TEPPUTOPUM TaKKE€ MOTYT OBITh 30HHPOBAHBI B 3aBHCHMOCTH OT IOCTaBJIEHHBIX
yHnpaBieHuecKux 3aj1a4 u ycraHosneHus cratyca OOIIT ans Beeit 1193 BIIT.
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OO0001ICHHBIH XapaKTep TaKOro IUIaHa He MPENSTCTBYET MPUHATHIO CIIEIHAaIbHBIX
[UTAHOB CTPATErn4ecKOro pa3BuTHA. Tak, mpencTaBisieTcss HEOOXOIUMBIM COPMUPOBATH
OTZAETbHBIC TUIAHBI pa3BUTHA pacnonokeHHbIX B npenenax 1123 BIIT ocoOrix sxoHOMHYE-
CKHX 30H TYPHCTCKO-PEKPEAIIMOHHOTO THIIA, OTJEIBbHBIX MTOCENIEHUH, BXOASIINX B Y4aCTOK
BCceMHUpHOTo Hacneaus. [Ipu 3ToM 11 cucTeMbl OpraHoB BCEMUPHOT'0 Haclenus Hebespas-
JVYHBIM SIBIISICTCSA Pa3BUTUE TEPPUTOPUH, HEMOCPEACTBEHHO MPUMBIKAIOIINX K OOBEKTY
BCEMHPHOI'O Haclelusl M OKa3bIBAIOIIMX BIMSHHE Ha cocTosiHME oOBekra. IlosTomy
CTpaTeTn4YecKoe IUIaHUPOBAaHUE PA3BUTHUS IISITH TOPOAOB, HE BXOJSIIMX B TPAHULIBI 00B-
€KTa BCEMUPHOTO Hacyieaus o3epa baiikan, nmpeacrasnsercs Takke HeoOxoauMbIM. B cBoto
ouepeb, 00eCcIedeHne IPOLECCOB MI0ITOTOBKHU IIAHOB CTPATEIUIECKOTO PA3BUTHS MOXKET
OBITh 3HAYUTENBHO YCHJICHO MyTeM HOPMATHBHOTO 3aKPEIICHUS OOIIMX IMPHHIUIIOB
(hopMHpOBaHMSI TUTAHOB yIIPaBICHHS.

HccnenoBanHbli 3apyOeKHBIN OMBIT TOKA3bIBACT, YTO OOIIME IPUHIUIIBEI MOTYT CITY-
KHUTh OCHOBOM AJIs1 pa3paOO0TKH KOHKPETHBIX YIIPAaBICHYECKUX peleHnii. PaccMoTpeHHble
MOJIOKEHUST aBCTPATIMHCKUX HOPMAaTHBHO-TIPABOBBIX aKTOB OTJIMYAET €Ile OJHa OCOOCH-
HOCTb — HUHTErpajibHas pOJib JKOJOTMYECKOH OLEHKU. B COBpEeMEHHBIX POCCHHCKUX
YCIIOBHUSIX, K COXKAJICHUIO, SKOJIOTHYECKas OLIEHKA U €€ Pa3HOBUIHOCTH HE MOJy4aroT pas-
BEpPHYTOro peryiaupoBaHus. Heo0XoauMo Kak MOBBIIIEHHE POJIM HHCTUTYTa OIEHKH
BO3/ICICTBHS Ha OKPYKAIOILyI0 Cpey, TaK U BHEAPEHHE B OTEYECTBEHHOE 3aKOHO/1aTENb-
CTBO U IPUPOJOOXPAHHYIO IPAKTUKY UHBIX BUIOB IKOJIOIMYECKOI OLIEHKH, IIPEXE BCETO,
CTpaTETUYeCKON IKOIOTHIECKON OLEHKH.

Becpma HarmsimHOHM siBIsieTcss MMerollas OOIIeTUIaHeTapHBIH XapakTep mpobieMa
W3MEHEHUs KJIMMara, ¢ KOTOpoi croikHyics bombmoi bapwrepubiii Pud. baiikan, kak
H3BECTHO, SIBJIETCS OAHUM U3 CaMbIX XOJIOJHBIX 03€p B Poccuu, 1 MOBBIILIEHHE €I0 TEM-
nepaTypsl OyJeT HeraTHBHO BJIIMATH Ha €T0 SKOJIOTHYECcKoe cocTosiHue. [lanHas npobiema
MoJiy4aeT oOCyXJeHHE B HAYYHOH JIMTEpaType €CTECTBCHHO-HAYYHOM HAIPaBIECHHOCTH,
OJTHAKO OHA COBEPILICHHO HE IIPECTaBICHAa B IOPUIMUYECKON JIMTEPATYype, a TAaKXKe JOKY-
MEHTax MOJIMTHYECKOTO M HOPMAaTHUBHOIO XapakTepa. B aToil cBs3u mpencTaBisercs, 4YTo
CBSI3b MPOOJIEM U3MEHEHU KJIMMaTa U COXpaHeHus o3epa baiikan qoimkHa ObITh OTpaXkeHa
KaK B IPaBOBBIX JOKYMEHTaX, BBIPOKAIOMIMX HKOJOTMYECKYIO MONUTHKY Poccuiickoit
Oenepannu, Tak U B DenepanbHoM 3akone «O0 oxpane o3epa baitkam» 1 IPUHATHIX B €70
pa3BUTHE MOA3AKOHHBIX aKTaX.

B pa3sbIX myOnuKanusax He pa3 MOJHUMAJICS BOIPOC O HEOOXOIUMOCTH peaan3anin
KOMIIJIEKCHOTO IIOAX0Ja B BOIPOcax MH(OPMALMOHHOTO 00eCIeUeHNs OXPaHbl IPUPOIBI
obwekta BcemmpHoro Haciemaus Osepo baiikan. Cosnanue eIWHON aJIMHHHCTPAIUH,
yHOpaBIsioIel TaHHBIM 0OBEKTOM, MO3BOJIUT PEIINTh 3a7ady MO KOHCOJIMAAUUU HHOP-
MAIlMOHHOM TIOJUTHUKH, OPTraHW3allUd M BEICHHUIO COJEPXKATENbHOIO TEMaTHYECKOTO
WHTEpPHET-TIOpTala, OTBEYAIONIEr0 BHICOKUM MUPOBBIM CTaHIApTaM PACKPBITHS IKOJIOTH-
YyecKoil nHpopMaLuy.

Hapsiny ¢ paccMOTpEHHBIMH B HACTOSIIEH CTaThe BO3MOKHOCTSIMU 3aMMCTBOBAHUS
aBCTPAJIMICKOTO YIIPABIEHYECKOTO U 3aKOHOAATEIBHOIO OIIBITA HENb3sl HE OTMETUTh, YTO
Poccuiickass @enepanys 100unack cepbe3HBIX YCIEXOB B MPEKpAIlEHUH AEATEIBHOCTH
MIPOMBIIIICHHBIX OOBEKTOB M Pealnn3alui MacIITaOHBIX WHBECTHUIMOHHBIX MPOEKTOB B
TpaHMIaX 00BEKTOB BCEMHUPHOTO HAacienus. Pedsr WIeT He TOJNBKO O 3aKpBITUN baikaib-
CKOTO LIEJITI0JIO3HO-0yMa)KHOTO KOMOHMHATA, HO U, HAIPUMEP, O IPEKPAIeHUH pa3padOTKH
X0JIOTHUHCKOT0 MeCTOpOoXAeHus. He mocienHio0 poib B IPUHATHH OKOHYATEIBLHOTO pe-
LIEHUS B YKa3aHHBIX CIIy4yasix ChIIpajio HaxoxaeHue o3epa baiikan B Crincke BCeMUPHOTO
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HacIIeAVsl ¥ IPUHIMIHAAIbHAS Mo3uius KoMuTeTa 0 HEBO3MOKHOCTH PeaIN3alluy MPOeK-
TOB JOOBIBAIOICH MPOMBIIIIIEHHOCTH Ha TEPPUTOPUH OOBEKTOB BCEMUPHOTO HAaCEIUS.

Taxum 00pa3oM, IPOBEIEHHOE UCCIIEIOBAHNE CBUAETEIILCTBYET O TOM, UTO 3apyOex-
HBIN OIBIT OXPaHbl YHUKAIBHBIX IPUPOAHBIX 0OBEKTOB 00JIaaeT JOCTATOUHBIM ITOTEHIIH-
alioM JUIsl YKpENJIeHWs MPaBOBBIX M OPraHU3aLMOHHBIX CPEJACTB OXpaHbl POCCHHCKUX
00BEKTOB BceMupHoro Hacienus, Bkiaouas OBH «O3zepo baiikan».
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Place where neonaticide was committed
as a feature of the objective side of the crime
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Abstract. Is devoted to the study of the place of the murder by the mother of a newborn child as a
feature of the objective side of the crime. The paper provides a detailed analysis of the crime scene from
the legal, criminological and geographical points of view. Consider separately the place of birth of the
child, the place of the murder of the newborn, the places of burial and the discovery of the body of the
neonate. Text analysis of court decisions in criminal cases incriminated under Article 106 of the Criminal
Code of the Russian Federation is used as the main method of scientific research. Statistical and
geographical methods contribute to study the data on crimes under Article 106 of the Criminal Code, as
well as comparative-legal method is used in the study of the act from a criminal law point of view.
Conclude that most frequent cases of newborns murder are committed by mothers in regions of Russia
with high population density — most often in Central Russia, the North Caucasus, the Volga region, the
Kama region and Southern Siberia. In almost half of the cases, this crime is committed in rural
settlements. The research shows certain consistency between the high number of committed crimes
related to the murder of a newborn child by a mother, the level of income of the population and the level
of socio-economic development of the regions. Most often, the place of committing the above acts is a
dwelling (house, apartment and bathrooms in them), about 1/4 of the crimes are committed in the yard
and/or outbuildings located in it. The authors distinguish separately the places where the bodies of
murdered neonates are found, since the place of the crime and the place where the corpse of an infant is
found differ due to the desire of recently delivered women to conceal the fact of murdering. Apart from
the house, the most common places a newborn corpse is found are garbage dumps, containers and garbage
cans, as well as pit latrines and abandoned places in the street.

Key words: neonaticide, newborn, objective side, place, crime, infanticide, Russian Federation,
court
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MecTo coBepLieHUsA HeoHaTULMaa
KaK NpU3HaK 06 beKTUBHOW CTOPOHbI NpecTynneHus

A.®. Aoayasanues'~ <, B.U. Mopo3zos'~, C.I'. JloceB

TroMEHCKHI rocy1apCTBEHHBIN YHUBEPCUTET, 2. Tromens, Poccuiickas Dedepayus
Da.f.abdulvaliev@utmn.ru

AnHoTanus. V3ydarorcst MecTa COBEpIICHHUs yOUHCTBA MaTePbl0 HOBOPOXKAEHHOTO peOeHKa KaK
IpU3HAaKa OOBEKTUBHOM CTOPOHBI NMPECTyIIeHUs. JaeTcsl neTanbHbI aHAIM3 MecTa COBEpIIEHUS Mpe-
CTYILIEHUS C YTOJIOBHO-IIPAaBOBOM, KpUMUHOJIOTMYECKOU U reorpaduueckoil Touek 3penus. Paccmarpu-
BAaeTCS OTJAETBHO MECTO POXKACHUS peOeHKa, MECTO COBEPIIEHHs yOHHCTBA HOBOPOXKIEHHOTO, MeCTa 3a-
XOpOHEHHMS 1 00HAPyKEHHS Tela HOBOPOXKAeHHOro. OCHOBHON METO I HAyYHOTO HCCICIOBAHNS — AHAIN3
TEKCTOB CYAEOHBIX PELICHUH MO YroJIOBHBIM A€laM, HHKPUMUHHUPYEMBIM 110 CT. 106 YromoBHOro Ko-
nexca Poccuiickoit ®@enepannu. JIonoaHUTENbHBIE METO/IbI HAYYHOI'O UCCIIEA0BAHUS — CTATUCTUYECKUI
1 reorpaduueckuil METOBI IIPU U3yUEHUH JAHHBIX O IPECTYILUICHUSX, IPeAycMOTpeHHbIX cT. 106 YK
P®, a Taxxe cpaBHUTEIBHO-IIPABOBOM METO IIPH UCCIEI0OBAaHUH JAHHOTO JESHUS C yTOJOBHO-IIPAaBOBOM
TOYKH 3peHNsI. ABTOPHI IIPHIILTA K BBIBOAY, YTO YaIle BCETO yOUIICTBO HOBOPOXKAEHHBIX JeTel CoBepIITa-
JIOCh MaTepsiMU B peruoHax Poccuy, rae HabmogaeTcs BHICOKAs ITIOTHOCTD HACEIIEHUSI — Yallle BCEro 3TO
Lenrpanbnas yacts Poccuu, CeBepHblil KaBka3, ITosomxse, [Ipukambe u IOr Cubupu. Ilpaktuuecku B
II0JIOBHUHE CIy4aeB JaHHOE IPECTYILUICHUE COBEPILIANIOCH B CEJILCKUX MoceneHusX. O0YyCIOBIEHO TEM, UTO
MEXy BBICOKHM YHCIIOM COBEpIICHHOTO IMPECTYIUICHNUS, CBSI3aHHOTO ¢ yOHIICTBOM MaTepbio HOBOPOX-
JIEHHOTO peOeHKa, ypOBHEM J0X0/1a HaCEIEeHN U YPOBHEM COIMAIBHO-YKOHOMUYECKOTO PAa3BUTHS PETH-
OHOB IIPOCJIEKUBAETCS ONPEJIEIIEHHAs OTHOCUTEIBHO NPsAMas 3aKOHOMEPHOCTb. Hallle BCero MecTom co-
BEpLICHHS BBIIIEYKA3aHHbIX JESHUN SBIAIOCH XKUIMIIE (IOM, KBapTHpa M BaHHbIE KOMHATBI B HUX),
OKOJI0 1/4 mpecTyTIeHnii cOBepIIaNnCh BO IBOPE MK B PACTIONOKEHHBIX B HEM JBOPOBBIX H XO3SHCTBCH-
HBIX mocTpoiikax. OTJeNbHO BBIACIAIOTCA MecTa OOHApyKEHHS Tel YOUTHIX HOBOPOXKICHHBIX, TaK Kak
MECTO COBEpIICHNS TIPECTYTUICHHUSI © MECTO OOHAPYKEHUS TPyIIa MJIaeHI[a OTINYAFOTCS BBULY KETaHUSI
POXKEHHI] COKPHITh (haKkT yOHHCTBAa HOBOPOXKAECHHBIX. CaMbIM YacTHIM MECTOM OOHApy>KEHUs TpyINa Ho-
BOPOXKJIEHHOI'0 IOMUMO JOMa ObLUIM MYCOPHBIE CBAJIKU, KOHTCHHEpPBI U MYCOPHBIE 0aKH, a PaBHO BbI-
rpeOHBIC AMBI YINYHBIX TyaJleTOB U 3a0pOIIeHHBIC MECTA Ha YIHIIE.

KuoueBble c10Ba: HEOHATHIIN, HOBOPOXKICHHBIH, 00BEKTHBHASI CTOPOHA, MECTO, TIPECTYILICHHUE,
neroyouiicTBo, Poccutiickas denepanus, cyn

KondukT uuTepecoB. ABTOPHI 3asBIAIOT 00 OTCYTCTBUU KOH(IMKTa HHTEPECOB.
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Introduction

Murder of a newborn by a mother under Article 106 of the Russian Criminal Code
seems to be quite frequent. Every year, several dozens of criminal cases related to
murdering infants are recorded. Such criminal phenomenon has been repeatedly
investigated by legal scholars in the field of criminal law and criminology, both in Russia
(Dyadyun, 2020:37-40; Kapinus & Dodonov, 2008:231-242) and abroad (Friedman &
Resnick, 2012:585-597; Klier, Amon, Putkonen, Arias & Weizmann-Henelius,
2019:159-164; Shelton, Corey, Donaldson & Dennison 2011: 263-276).

As arule, the crime scene is an optional element of the objective side of an offence
and is taken into account only if that is expressly specified in the disposition of the norms
of the Special Part of the Criminal Code. Article 106 does not contain any direct
references to that element of the crime, and focuses on the time of its committing and
psychotraumatic situation, defining those as mandatory features of the objective side of
the crime.

Nevertheless, there is every reason to believe that the neonaticide scene cannot be
overlooked by the law enforcement bodies and requires close attention. Establishing the
exact accident scene is not only necessary to find the evidence, but also to verify the
suspect’s testimony, search for attestors and eyewitnesses, and to verify an alibi
(Muslimova, 2008). As some scholars argue, recording regional specifics is of greater
practical importance for crime prevention and detection than the non-spatial approach, as
it allows to specify and optimize this activity (Vereshchagina, 2016:109-112).

Moreover, the analysis of the crime scene allows establishing both the elements of
the objective and subjective sides of the crime due to inseparable connection between the
internal and the external in human behavior, therefore, by examining the traces left by
the offender, it is possible to get an insight about the internal psychological processes
that characterize the committed offence.

The main research method is the analysis of judicial acts (texts of court decisions
on criminal cases under Article 106 of the RF Criminal Code). The empirical base
comprises 160 texts of judgments issued by the courts of first instance between 2011 and
2020 on the crimes qualified under Article 106. Statistical and geographical methods, as
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additional research instruments, were applied to study the data on the crimes under
Article 106, and comparative legal method was used to analyze such offence from the
criminal law point of view.

In recent years the number of persons convicted under Article 106 of the Criminal
Code has slightly decreased: while in 2018, 33 women were convicted for murder of their
newborns, by 2021 their number went down to 25. In 2022, 24 women were convicted
under this article of the Criminal Code. Judging by the ongoing trend, the number of
neonates murdered by their biological mothers does not tend to decrease dramatically.
To date, the figures have been “plateauing” and now demonstrate stabilization of the
crime type under study.

Generally, the number of women who murdered their newborns makes 3.5% of the
overall number of female murderers. The crime rate is low, but behind those figures are
the lost lives of infants; over the past five years, 137 newborns were murdered by their
mothers (on average, each convicted mother killed one infant). Murders of two or more
newborns by their mothers have not been registered recently by the law enforcement
bodies.

It should be borne in mind that it is impossible to establish all the facts of murder of
newborns by their mothers due to rather high latency of the crime. And as scientists noted
in this regard, there exist various factors that contribute to the concealment of such crime:
"First, mothers keep their pregnancy a secret as they are psychologically determined to
get rid of the fetus upon its birth. Second, they do not register for pregnancy in medical
institutions, and the newborns remain unreported and unregistered either in medical
institutions or civil registration offices. Third, after killing the newborn, its corpse may
be hidden" (Bagmet & Skobelin, 2015:49-53).

The concept of neonaticide

The issue of criminal liability of mothers for killing their newborns has been
repeatedly considered by various scientists and practitioners. And this criminal
phenomenon has been equally studied by both Russian and foreign scholars thanks to
whom the legal term "neonaticide" was introduced.

It is noteworthy that neonaticide has been studied by foreign scientists for quite a
long period of time. As early as in the 1960s, the first research papers were published
confirming that killing of the newborns was caused by economic hardships in the family
or malformation in babies (Shelton, Corey, Donaldson & Dennison, 2011:263-276).

Foreign researchers classify killing of a newborn by the mother into several types,
depending on the age of the newborn murdered. They identify three categories of such
murders:

Filicide is a general term referring to the actions of a parent killing his or her child.
Filicide covers subcategories of newborns and infants, distinguished by the age of the
child victim. Neonaticide is the killing of a newborn within the first day of life while
infanticide is most commonly defined as the killing of an infant at any time during the
first year of life (Friedman, Horwitz & Resnick, 2005:1578-1587). Infanticide is also a
general term applied to killing children by any subject of a crime (Friedman, Cavney &
Resnick, 2012:585-597).

CRIMINAL LAW AND CRIMINOLOGY 987



Aboynsanues A.®@. u op. Bectauk PYTH. Cepust: FOpummueckue nayku. 2023. T. 27. Ne 4. C. 984—1006

Therefore, it is more reasonable and expedient to call infanticide in this study a
neonaticide, since in Russia, in 99% of cases mothers killed their newborns during the
first day of their lives, subject to a reservation that this term in the national science of
criminal law should also be extended to the newborns under one lunar month (28 calendar
days).

This is why we propose introducing the following concept of neonaticide as applied
to the Russian legal system. Neonaticide should be understood as a criminal act of
murdering a newborn baby by the mother from the beginning of delivery until it reaches
the age of 28 days, committed in a psychotraumatic situation or in a state of mental
disorder that does not exclude sanity. All other cases of killing newborns should be
classified as child murder.

Criminal Characteristics of the Murder of a Neonate by Mother
(Article 106 of the RF Criminal Code)

The criminal legal norm under review actually comprises three essential elements
of the crime: 1) Murder by the mother of a newborn during labor; 2) Murder by the mother
of a newborn immediately after delivery; 3) Murder by the mother of a newborn baby
(in the absence of evidence of the first two offenses) in a psychotraumatic situation or in
a state of mental disorder that does not exclude sanity.

The object of criminal legal protection in the criminal norm under study is the life
of a newborn baby. Moreover, when it comes to the murder of a neonate during labor,
we can only refer to protection of the victim's right to life. The criminal law protects a
baby’s life from the beginning of its independent life activities.

The time characteristics in Article 106 of the RF Criminal Code affect the criminal
assessment of infanticide. Killing a newborn during labor refers to the period from the
beginning of the baby expulsion from the mother's body when she gets an opportunity to
influence it, until the birth of the placenta. According to A.N. Popov whose opinion we
share, killing immediately after delivery is the period within four hours after the birth of
the placenta (Popov, 2001)'. Substantiating his position, the author relied on
medical science stating that the early postpartum period ends after four hours.
As for the age limit for a baby to be deemed a newborn, all authors take “pediatric”
criteria as basic, but not “obstetric” or "forensic"; however, the opinions
concerning the age of the child differ. Some authors argue that this should be a baby
under one month of age (Antonyan, Goncharova & Kurguzkina, 2018:94—-114), others
refer to infants up to 28 full days of age. Order of the Ministry of Health and
Social Development of Russia No. 409n dated 01.06.2010, established that the
rules of neonatological medical care (medical care for neonates) apply to the period from
birth to 28 full days of a baby's life. However, this document lost its force upon
publication of Order No. 921n of the Russian Ministry of Health dated 15.11.2012,
with no reference to “pediatric” criterion of a newborn's age. The analysis of other
normative legal acts allows concluding that this criterion is not included into the current

!' 1t should be noted that in 2021 a study guide was published specifically on the contents of Article 106 of
the RF Criminal Code, where the author, upon analyzing the views of various scholars on the issue, generally
shared the above position. For more detail see: (Popov, 2021:51).
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Russian legislation. Our survey of pediatricians showed that when determining the
maximum age of a newborn they are guided by the WHO recommendations describing a
newborn infant as a 3- or 4-week-old baby. In our opinion, the criterion of a child's
newborn period should be fixed in the note to Article 106 of the Criminal Code and it
may read as follows: “By a newborn this Article means a baby under the age of 28 full
days”.

The objective side of this crime is defined as any action or inaction connected with
the biological death of a newborn baby. According to Russian researchers, such murders
are most often committed by strangulation (40.7%), leaving a baby in a helpless state
(25.9%), and by drowning (14.8%) (Pchelkina & Malysheva, 2019:63-66). The greater
social danger, in our opinion, is represented by special recidivism, i.e., committing
another murder of a newborn by a mother with a previous criminal record for a similar
crime or a previous conviction for murdering a minor (qualified under Article 106 of the
Criminal Code). Although this is a very rare crime, the analysis of forensic statistics
shows that, on average, one infanticide, committed by a woman previously convicted
under Article 106 of the Criminal Code, is recorded annually. Therefore, we believe that
the absence of such qualifying feature in Article 106 is a deficiency of the Russian
criminal law that should be rectified.

It is also appropriate to consider the murder of two or more newborns as
a qualified corpus delicti. All the more so as such cases have been encountered in judicial
practice.

For example, back in 2011, B., being alone in the bathroom, gave birth to a live
female baby whom she immediately strangled by winding a sock around her neck. After
that her labor progressed and B. delivered a second live baby of unidentified sex, whom
she also strangled in a similar manner’. The investigation classified those criminal acts
as two separate offences under Article 106 of the Criminal Code and cumulatively, she
was sentenced to three years and four months of imprisonment to be served in a penal
colony.

Additionally, as part of improving the norms that establish liability for neonaticide,
criminal liability may be introduced for mothers causing intended severe or moderate
bodily harm to a newborn, if the elements of crime specified in Article 106 of the RF
Criminal Code are in place. The logic behind introducing that component in the Special
Part of the Criminal Code is that acting with indeterminate or alternative intent the mother
of a newborn may cause the victim both death and harm to health. If in the case of
intended death, the actions of the perpetrator may be qualified under Article 106 of the
Criminal Code, in the case of infliction of serious harm to health they may be qualified
under Article 111 of the Criminal Code, i.e., she will be criminally liable on general
grounds.

Thus, it is appropriate to add Article 113.1 to the Criminal Code that would
establish criminal liability for inflicting moderate or severe harm to health to
a neonate by its mother during labor, immediately after delivery or in a psychotraumatic

2 Judgment sustained by the Yasnogorsk District Court of the Tula Oblast on August 8, 2011. Sudact.ru
Judicial and Regulatory Acts Website. Available at: https: //sudact.ru/regular/doc/1am3VcfcOUNX/
[Accessed 30th October 2022].
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situation. However, this issue requires separate research and is beyond the scope of this
article.

Regarding the subject of this crime, it should be noted that historically, in domestic
scientific and educational publications, it has been the mother of a newborn, who has
reached the age of 16 (Pimakova & Kolesova, 2019:51-55). However, we believe that
the issue requires clarification in case of surrogacy. When a newborn is killed during
labor or immediately after the delivery, the childbirth can only be considered a
psychotraumatic situation for the woman who gave birth to that baby. The biological
mother of the baby may only be the subject of that crime if another psychotraumatic
situation is in place, or a mental disorder that does not exclude sanity. When a newborn
is killed by its mother who is under 18 years of age, she should be checked for mental
retardation unrelated to a mental disorder, and if such condition is determined, exempting
her from criminal responsibility should be considered under Article 20.3 of the Criminal
Code (age-related insanity).

Speaking briefly about the subjective side of this crime, it should be noted that this
offence may be committed with both direct and indirect intent. Our study of criminal
cases shows that only 25% of such murders are committed with indirect intent, all the
rest (75%) were committed with direct intent. There is an opinion among Russian
scholars that all murders of neonates, including those committed by the mothers, should
be qualified under part 2 of Article 105 of the RF Criminal Code (Khatuev, 2019:83-95).
In our opinion, it is not quite correct since in a psychotraumatic situation or mental
disorder that does not exclude sanity even a murder with direct intent that arose after the
delivery should be qualified under Article 106 of the Criminal Code. However, if the
direct premeditated intent to kill a newborn arose in a pregnant woman before the
delivery, this means that it was pre-formed and is not directly related to the childbirth
and subsequent psychologically traumatic situations or mental disorders. Therefore, such
murders should be qualified under part 2 of Article 105 of the Criminal Code. This issue
could be reflected in the Resolution of the Plenum of the Supreme Court of the Russian
Federation on this category of criminal cases, but there is no such Resolution available,
which is, in our opinion, a serious shortcoming of the Russian judicial practice in terms
of official judicial interpretation of the peculiarities of applying Article 106 of the
Russian Criminal Code.

It should be noted that back in the 30-s of the previous century, the statutory acts of
the Soviet state did not consider life hardships of the perpetrator of infanticide a
mitigating circumstance (Piontkovsky, 1938:29).

Further in the research we should dwell in more detail on the analysis of such feature
of the objective side of neonaticide as the scene of the crime, investigating its
peculiarities not only from the legal but also from the geographical point of view.
Although in terms of criminal law characteristics of the offence, the crime scene under
Article 106 of the Criminal Code is not an attribute of the objective aspect of the crime
affecting the qualification of the deed but, objectively speaking, in certain cases it plays
a key role, especially in the investigation (Komarov & Parubov, 2021 a, b) and activities
aiming at detecting and preventing such criminal acts (Abdulvaliev, Morozov &
Pavlenko, 2020:75-85). The latter is one of the tasks of criminal law as stipulated by
Article 2 of the Criminal Code. Moreover, the characteristic of that crime scene and the
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place of concealment of a newborn’s corpse affect the establishment of subjective
orientation of the acts of the perpetrator.

Geography of neonates’ murders by mothers in Russia

The geography of crime scenes, by region, as a legal phenomenon, has rarely been
a core topic of academic legal research, including in criminology. However, it seems
interesting to find out where mothers most often kill their newborn babies and what the
reasons behind it are.

The research allows establishing a correlation between the neonaticide crime scene
and population density in Russia, by region. Most crimes were committed in southern
and central Russia, in a zone of favorable climatic conditions with relatively high
population density. At the same time, in several Russian regions with low population
density, an insignificant number of crimes related to murder of a newborn by a mother
have been detected and brought to trial. Moreover, there are regions where no such crimes
were officially recorded in the period from 2011 to 2020, or their number is
negligent. For example, those regions include the Republic of Kalmykia, the
Republic of Karelia, Murmansk Oblast, Nenets Autonomous Okrug, Yamalo-Nenets
Autonomous Okrug, Khanty-Mansi Autonomous Okrug — Yugra, Chukotka Autonomous
Okrug and others. This is due to the fact that the above regions are sparsely populated,
therefore the probability of murders committed by mothers of newborn babies is low.
The high latency of those crimes cannot be ruled out either; the thing is that there is not
any reliably recorded information about such acts with the preliminary investigation
authorities.

A large “concentration” of neonaticide crime scenes is observed in the North
Caucasus (Makhmudova, 2007), the Volga Region, the Middle Urals, and central Russia,
from Belgorod to Vologda®.

Beyond the Urals, the region with the highest neonaticide rate is Kuzbass with
adjacent areas and other centers are Primorye and Khabarovsk Krai. However, the
number of detected offences related to the murder of newborns by their mothers in Siberia
and in the Far East is much lower than in the European part of Russia.

The research allows identifying the regions where criminal cases under Article 106
of the Criminal Code were most often recorded, investigated and prosecuted. Those are:
Vladimir Oblast, Irkutsk Oblast, Krasnodar Krai, Krasnoyarsk Krai, Perm Krai, and
Udmurt Republic. What is significant about the latter in terms of criminal law, is that in
the city of Sarapul located there at least three criminal cases under Article 106 of the
Criminal Code were brought to court between 2012 and 2015. Such regularity of
neonaticide in the same location is a rare phenomenon that requires additional academic
investigation.

31t should be noted that the religious aspect does not always deter parents from infanticide. Though the main
monotheistic religions prohibit murdering children, in those regions of the Russian Federation where
religious beliefs and traditions are strong, murders of newborn babies by their mothers were recorded
multiple times.
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Therefore, there is every reason to assume that apart from geographic conditions,
there are others that directly or indirectly influence the development and perpetration of
neonaticide. To this end, it is worth examining such phenomenon from socio-economic
and regional perspective. First, it is necessary to understand how the neonaticide
locations are correlated from the urban point of view. After all, those crimes were
committed not only in large cities and regional centers, but also in small towns and remote
rural settlements.

The research shows that in 24% of cases the crime was committed by women in
administrative centers of the Russian regions, i.e., in regional centers, in 36.4% of cases
— in rural settlements (in the countryside), and in 39.5% of cases — in large cities and
small towns of the Russian Federation.

A relatively high percentage of crimes committed in rural settlements is determined
by several objective and subjective factors. The objective factors comprise
underdeveloped sanitary and housing conditions, lack of adequate social support, lack of
access to certain health care services, remoteness of many rural settlements from major
regional centers, etc. Subjective factors include poor upbringing, education and culture,
troubled family, negative attitude of fellow villagers and relatives, etc.

The rest of the crimes related to the murder of a newborn by the mother were
committed in urban settlements (more than 1/3) other than regional centers. An
interesting fact is that crimes under Article 106 of the Criminal Code were also committed
in cities with the population exceeding one million. At least eight criminal cases of
neonaticide committed in those cities were brought to trial. Two crimes were committed
in Moscow. As the study shows, they were committed by the women who had come to
the capital to work and had made casual acquaintances with males there. One of the
women gave birth to her child right in the street behind the litter bins because she did not
have enough time to reach home. She left her baby there to die for fear of publicity and
negative reaction from relatives. And the abandoned newborn died at the scene from
general body hypothermia®.

Another factor in committing such crimes either in wurban or rural
settlements is related to the standard of living and low incomes of the population.
The low subsistence minimum established for the population also plays an
important role.

If we do not consider the cities of federal significance, it can be noted that most of
those crimes were committed in the regions with medium and low subsistence level. With
certain reservations, most of the new mothers who murdered their newborns lived below
the poverty line. This can be confirmed by the fact that economic hardship was often the
motive of the defendant, and in certain cases it was recognized by the court as a
psychotraumatic situation.

It becomes evident that low income, financial hardships of the people including
recently delivered women, who realize that they are unable to support the baby, especially
if the family already has two or three children, explain the high rate of neonaticide in the
aforementioned regions.

4 Judgment of the Solntsevsky District Court of Moscow in case No. 1-270/2013 dated October 2, 2013.
Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc [Accessed 30th
October 2022].
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Thus, we can assert that there is a certain correlation between the high number of
crimes related to murdering newborns by their mothers, the income level of the
population and the level of socio-economic development of the regions. However, this is
not the only factor that predetermines the murder of neonates by their mothers.

Place of birth and location of neonate’s murder scene

In addition to the geographical location of the crime scene, there are other categories
of locations of direct relevance to criminal law and criminology. In this context we will
focus on the place of a newborn baby's birth and the place of its murder by its natural
mother.

As the research shows, the place of birth and the location of newborn’s murder scene
are generally the same. Yet, there are cases where the place of birth of a newborn infant
and the location of its murder scene differed (3% of all crimes studied by the authors).
Most often new mothers killed their babies at home (56.66%), about 1/4 of the crimes
were committed in the yard or household buildings located there (26.66%). Nevertheless,
in the future it is more appropriate to speak about the same location of the birthplace and
murder scene of the newborn.

In light of this, newborn’s birth and murder locations can be classified into five
conditional groups: dwelling, yard and household buildings, open countryside, work,
others. Notably, group ‘others’ contains rare and unusual crime scenes. These include: a
hospital (maternity hospital), a summer shower, a garden house, a farm, a village
stadium’, etc.

In 2017, the Verkhnebureinsky District Court of Khabarovsk Krai tried a criminal
case for committing an offence under Article 106 of the Criminal Code. Defendant V.
went into labor in a moving train, went to the toilet of the car where she gave birth to a
premature baby and then killed it, by flushing it down the toilet®.

In their paper, Y.M. Antonyan, M.V. Goncharova, and E.B. Kurguzkina give
somewhat different figures noting that 27% of cases the location of the crime scene
involved an apartment, 21% — a dormitory, 13% — a backyard toilet, 12% — a private
house, 12% — a street, 9% — a barn, and 6% — a vegetable garden (Antonyan, Goncharova
& Kurguzkina, 2018:94-114). That variance is primarily explained by different
methodological approaches to the study of neonaticide in Russia. Recalculation of those
figures results in similar numbers. The authors agree with the position of domestic
scholars that most often the murders of newborns were committed in a dwelling, exactly
where the perpetrator herself resided (Makhmudova, 2007).

5 Judgment of Zaigrayevsky District Court of Zabaikalsky Krai in criminal case No.1/25-2015 dated
27.01.2015 // Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 19th November 2022].
¢ Judgment of Verkhnebureinsky District Court of Khabarovsk Krai in criminal case No.1-129/2017 dated
27.02.2017. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 19th November 2022].
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Meanwhile, cases were identified of mothers giving birth and killing their newborn
children directly in the street or outside the residential area of the settlement (8.66%). In
two cases it was a municipal dump’, the street itself or adjacent areas, or places near
rivers and other water bodies®. In the latter case, the baby was not drowned in the river,
but was left nearby, where it died of hypothermia.

The choice of such unusual environmental places is primarily explained by the
desire of a woman to hide the fact of childbirth from any third parties, first of all from
relatives and neighbors, and secondly, from other persons and casual passers-by, so that
none of them could subsequently report it to law enforcement agencies. At the same time,
there have been situations in judicial practice when the labor contractions began outside
the house thus predetermining the delivery in the street.

Thus, in 2018, the Irkutsk District Court considered a criminal case against V. for
committing a crime under Article 106 of the Criminal Code. As the investigation
established, the defendant had premature contractions right in the street. Realizing that
labor was about to begin, she found an unfrequented place near a fenced area where she
squatted down and delivered a live mature female child. After that she took a nearby
plastic bag, put the baby in it, tied the edges of the bag in a knot and hid the criminating
evidence in a snow pile near a garage’.

The study also revealed cases of new mothers committing infanticide directly at
their place of work. They went into labor while carrying out their work activities, and in
order to hide the moment of childbirth from others, the women found secluded
places where they delivered babies and then killed them. One of such cases occurred in
a furniture store'’, and another in a Russian Post office where the birthing mother
worked'".

There is no doubt that similar crimes were also committed at other enterprises,
organizations, and institutions. And it is highly probable that traces of neonaticide may
be concealed there; the information is not available to the investigative and judicial
authorities. In his article A.V. Galkin gives one such example: “On May 14, 2013, while
inspecting a deep-freeze of a supermarket in Verkhnyaya Pyshma, Sverdlovsk Oblast,
the employees found packages with the bodies of two newborns of different years of
birth, in the same compartment with dumplings and ice cream. The killer was their

7 Judgment of Urvanskiy district court of Kabardino-Balkarian Republic in criminal case No. 1-73/2011
dated 01.04.2011 and judgment of Rybinskiy district court of Yaroslavl Oblast in criminal case
No. 1-538/2011 dated 21.09.2011. Sudact.ru Judicial and Regulatory Acts Website. Available at:
https://sudact.ru/regular/doc [Accessed 03rd November 2022].

8 Judgment of Palkinskiy District Court of Pskov Oblast in criminal case No. 1-15/2016d dated 07.06.2016
// Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc [Accessed 03rd
November 2022].

° Judgment of the Irkutsk District Court of the Irkutsk Oblast in criminal case No. 1-361/2018dated
28.07.2018. Sudact.ru Judicial and Regulatory Website. Available at: https://sudact.ru/regular/doc
[Accessed 08th November 2022].

10 Judgment of the Abakan city court of the Republic of Khakassia in criminal case No. 1-965/2014 dated
23.10.2014. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 08th October 2022].

11 Judgment of the Novokuznetsk District Court of Kemerovo Oblast in criminal case No. 1-282/2014 dated
14.10.2014. Site of judicial and regulatory acts Sudact.ru. Available at: https://sudact.ru/regular/doc
[Accessed 08th October 2022].
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mother, a former supermarket employee. She had two births, in 2007 and 2009. The
forensic examination established that the children had been placed in the deep-freeze
while still alive” (Galkin, 2014:28-31).

Foreign scholars also note that for the childbirth outside medical facilities women
chose outdoor locations, including parks and streams, as well as various locations around
the house where they lived, and enterprises and offices where they worked (Gheorghe,
Banner, Stolborg & Lynnerup, 2011:317-321).

However, of greater interest is where exactly in the dwelling the babies were born
and killed. In such situations, most often it was the living room that became the place of
birth and murder of the newborn (55%). In many cases, the birthing women were alone
at home and would not seek medical assistance, so it became the main reason behind
choosing the living room as the appropriate place to commit the crime.

An interesting fact is that almost a quarter of such crimes were committed directly
in the bathroom (24%). Frequent choice of that room as a crime scene is usually explained
by the availability of access to water, so that after the birth and neonaticide the woman
could wash away the traces of the crime and drown the newborn in a bucket, basin or
bathtub.

A little less frequently (12%) the birthing women chose the toilet room as
the crime scene. That choice is usually determined by the opportunity of hiding
the crime from others if, say, they were at home, despite unsanitary conditions in such
rooms.

Thus, in 2016, the Sarapul city court heard a criminal case against P. for committing
a crime under Article 106 of the Criminal Code. It was established that P., in
order to conceal the delivery of a baby, went to the toilet where in unsanitary conditions,
with no medical personnel or any unauthorized persons, she gave birth to a viable
premature female baby. After that she strangled the newborn and left the body in the
toilet'2.

The woman explained that she chose that isolated and unclean place for delivery
and commission of crime because she wanted to hide from the husband the fact of
pregnancy from another man and feared moral condemnation by her husband, relatives
and co-workers. Moreover, she did not register her pregnancy for prenatal care at a
women’s health clinic and subsequently, did not take measures for a favorable course and
outcome of the pregnancy.

It is interesting that foreign scholars also confirm the fact that births took place in
bathrooms and toilets. Bathrooms were the most common place where the delivery took
place and the crime was committed; bathrooms occurred in 36 (65%) out of 55 cases,
whereas births in the toilet occurred in 22 (61%) cases. In six (17%) cases the births
occurred directly in the shower stall or in the bathtub. Moreover, they were able to
calculate that in 81% of cases the bathrooms were located in the dwelling where the
birthing mother lived, in 3.8% of cases — in public buildings, and in 3.8% of cases — in
hotels (Shelton, Corey, Donaldson & Dennison 2011:263-276). Notably, no cases of

12 Judgment of the Sarapul City Court of the Udmurt Republic in criminal case No. 1-284/2016 dated
02.11.2016. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 12th November 2022].
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births and murders of newborns in hotel rooms have been officially registered in the
Russian Federation by this time.

Meanwhile, the analysis of domestic judicial practice allows to conclude that
birthing women may choose other places in the dwelling to commit a crime. These are
veranda, kitchen, basement, attic. For example, in Boguchansky district of Krasnoyarsk
Krai, in spring, a mother being alone on a veranda in the nighttime, gave birth to a live
female baby and killed the newborn on the spot by blocking its airways with the palm of
her hand".

There is no doubt that when a birthing woman is alone at home, she can choose any
room in the apartment to deliver a baby and to commit the crime. But if someone
else is at home, then the women try to retreat into another room as far as their
prepartum contractions allow. Therefore, basement and attic, along with toilet
and bathroom, are most preferable for birthing women to secretly kill the
newborns.

As half of all crimes related to infanticide are committed in rural settlements, the
principal location of the crime scene apart from the house is the area adjacent to the house
and the courtyard buildings on it.

The most common place in the yard to commit a neonaticide is the street toilet
(39%). As a rule, birthing women choose it because, despite the unsanitary conditions, it
is possible to keep the birth secret and, in some cases, it is possible to hide the body of
the newborn there. The crime is mainly concealed by drowning the body in
fecal matter in the cesspit. If in summer such action results in inevitable death of the
baby, in the cold (autumn-winter-spring) period there remains a chance to save the
newborn.

In 2015, the Mogotuisky District Court of Zabaikalsky Krai heard a criminal case
charging T. with attempted murder of a newborn. It was established that the defendant,
being in her home at 38-40 weeks of pregnancy, felt that she was going into
labor, and, given the opportunity, did not call an ambulance for hospitalization in the
nearest maternity ward but went to the toilet located in the yard of the house, where in
unsanitary conditions, at low air temperature (it was early May) she delivered a live
female baby. Then she wrapped the newborn in a towel and a jacket and threw it into the
toilet cesspit'*.

Police officers who arrived on the scene several hours later found a newborn baby
with signs of life in the cesspit, pulled it out, and thereby saved its life. There is no doubt
that unless the witnesses heard the cry of the newborn, it could have died because the
young mother did not care about the baby. She even tried to hide the reasons behind her
unwanted pregnancy from the investigation.

13 Judgment of the Boguchanskiy District Court of Krasnoyarsk Krai in criminal case No.1-102/2018 dated
20.06.2018. Sudact.ru Judicial and Regulatory Website. Available at: https://sudact.ru/regular/doc
[Accessed 14th November 2022].
14 Judgment of the Mogotuisky District Court of Zabaikalsky Krai in criminal case No. 1-121/2015 dated
28.08.2015. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 02nd November 2022].
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It is worth adding that such latent crimes do not always remain secret. Sooner or
later the bodies of murdered babies are found while cleaning cesspits, or, as in
the above example, the newborns themselves, while alive, try to attract attention
with their screams, in an attempt to survive. However, most often, babies die than stay
alive.

A similar case occurred in autumn 2013 in a village in Korenovsky District,
Krasnodar Krai, when K., who gave birth to a viable male baby on her own, threw it into
a drainage pit of an outdoor toilet where the baby suffocated and died from the blockage
of airway by fecal matter"’.

Like cesspits and outdoor toilets, household buildings located in the yard (22%) are
also used by birthing women to conceal the birth of a newborn and to commit a crime.
Judicial practice shows that the following places are chosen for that purpose: auxiliary
premises, sheds, and other temporary outbuildings.

In 2011, in one of the districts of Astrakhan Oblast a case was recorded when a
woman gave birth to a live female baby in a cattle pen, where she killed it by strangling
it with her own hands'®.

Various household buildings, like outdoor toilets, are not the best places for
delivering a baby, due to unsanitary conditions and lack of necessary facilities for
childbirth. Therefore, to ensure relatively sterile conditions, women choose bathhouses
(20%) to deliver and kill the newborn babies.

In the remaining 19% of cases, births took place outdoors in the yard or in a
vegetable garden. For example, one such case occurred in 2013 in the city of Arsk,
Republic of Tatarstan. At night, when Z. went into labor, instead of seeking help from a
healthcare facility, she went out into the vegetable garden where she gave birth on her
own to a mature live and viable female child. She then took a sharp knife from a nearby
wooden pole and stabbed the newborn several times in the chest, back, abdomen, head,
and other parts of the body inflicting fatal penetrating stab and slash wounds to the
infant'’.

High emotional stress that emerged and developed in a psychotraumatic situation
after the childbirth, resulted in her inflicting multiple stab wounds on the baby damaging
almost all its internal organs.

The above examples from judicial practice only confirm the fact that in almost
98.6% of established cases, the births were unassisted and took place away from any
medical facilities. However, facts have been recorded when women killed their newborns
in medical institutions.

15 Judgment of the Korenosky District Court of Krasnodar Krai in criminal case No. 1-160/2014 dated
03.07.2014 // Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 02nd November 2022].

16 Judgment of the Kharabalinsky District Court of Astrakhan Oblast dated 10.12.2012. Sudact.ru Judicial
and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc [Accessed 05th November 2022].
17 Judgment of the Arsky District Court of the Republic of Tatarstan in criminal case No. 1-82/2013dated
12.12.2013. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 09th November 2022].
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Such incident occurred in Iskitim, Novosibirsk Oblast, in 2013. As the defendant
did not want to have a second child because of financial hardships, she contacted several
medical institutions during her pregnancy for its artificial termination but was refused as
she was heavily pregnant at that time. She then decided to kill the baby after its birth.
Upon delivering a mature, viable and live male child, she was left alone with her newborn
baby in a hospital room where she strangled the baby by pressing its head against her
chest and thus blocking its airways. As a consequence, the infant died of mechanical
asphyxia not having lived a day'®.

The place of burial and discovery of the newborn’s body

In criminal science, the place of burial, as well as the place of concealment of the
newborn’s body is not always given due attention although the relevance of such places
is important. As a rule, preliminary investigation and initial investigative actions begin
in the location where the corpse of the newborn is found. Therefore, it is necessary to
study in detail where the places of burial or concealment of the bodies of newborns are
established.

First of all, it should be noted that neonaticide sites can vary depending on whether
the baby was left or abandoned at the crime scene after delivery or it was moved to
another location specifically for concealing its body, or for burial. A comparative
study of the neonaticide sites and the locations where the corpses of the newborns
were found showed that in half of the cases (50%) the babies’ bodies were
discovered directly at the places of delivery and commission of the crime. In the
remaining cases, the birthing women moved the bodies of the neonates in an attempt to
hide the traces of the crime. It is obvious that in that situation the recently delivered
mothers acted consciously and with direct intent. This explains why the bodies of infants
were found in the street litter bins, dumps, in the street behind the garages, or in the
ground.

A detailed study of court records reveals that along with the living quarters (21 %),
the most frequent places where the bodies of the babies were found were street litter bins,
garbage cans, and dumps (21 %). In general, such waste storage tanks and garbage
collection sites were located right next to those houses and other places where the
delivery of the baby took place and the crime was committed.

For example, in 2016 the Privolzhsky District Court of Ivanovo Oblast considered
a criminal case against P. for committing a crime under Article 106 of the Criminal Code.
It was found that after giving birth in the evening and killing the newborn baby in the
bathhouse, the defendant wrapped the body in an old blanket and took it to a dump in the
morning, where she placed it under a hill near the trees'’.

18 Judgment of the Iskitimsky District Court of Novosibirsk Oblast in criminal case No. 1-324/2014 dated
14.05.2014. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 12th November 2022].
19 Judgment of the Privolzhsky District Court of Ivanovo Oblast in criminal case No. 1-64/2016 dated
29.09.2016. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 01st December 2022].
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The dump is mainly used as a place to store unnecessary things and wastes, and also,
as a convenient place to get rid of a body. This dismissive attitude of mothers toward
their newborn children as to unnecessary things predetermines the choice of dumps and
street litter bins as a place to hide the corpses after the murder. This is also the reason
why the bodies are moved away from the place where the babies were killed to the place
of their concealment.

An equally common place where newborns’ bodies are found is the toilet cesspit or
the toilet itself (19%). The specific “popularity” of this place is explained by the fact that
the cesspit and toilet are both the places of the baby’s birth, its murder and the places
where it is left and later found by third parties. And no additional efforts are required
from birthing women like moving the body of the newborn to a different place, or
otherwise hiding its corpse.

The interesting thing is that for hiding the body of a newborn, the women used
places that are unsuitable and dangerous for a newborn from a sanitary point of
view. In 2015, in Chuvashia, a case was registered when a mother gave birth
on her own in a bathhouse to a mature viable baby, wrapped it in a rug, took
it outside and placed it in a dunghill near the bathhouse, where it died of
general hypothermia. Interestingly, this crime was committed in mid-July, in the warm
time of the year, but the delivery took place in late evening, and the baby was taken
outdoors at night, when it was cold, which explains the baby's death from general
hypothermia®.

In comparison, in other countries the bodies of murdered newborns were also found
in sewers, toilets, dump sites, bags, and litter bins (Gheorghe, Banner, Stolborg &
Lynnerup, 2011:317-321), and in public bathrooms (Shelton, Corey, Donaldson &
Dennison, 2011:263-276). That is, mothers abroad, like in Russia, used dirty
places to hide the bodies of their newborns, assuming that no one would look for them
there.

Besides litter bins, dumps and toilets, the open space in the street is one
of the common places where the bodies of newborn children are found (14%). As the
study shows, in addition to the streets themselves, roadside bushes, wastelands behind
garages, woodlands and coastal strips outside populated areas, etc, also belong to that
group.

Thus, in 2013, in Kolchugino, Vladimir Oblast, a casual passerby found a live
newborn baby in a plastic bag, left on the side of the road outside the city. As the
investigation established, Ch. concealed her pregnancy from her relatives and friends,
wore wide clothes, pulled her belly in when communicating with others, did
not register for pregnancy at the antenatal clinic and never visited doctors about her
pregnancy and childbirth. Upon delivery of the baby in the bathroom, she decided to get
rid of it due to a difficult life situation and two other dependent minors. To that end she
wrapped the baby in a robe, took it outside and left in the bushes growing in the

20 Judgment of the Mariinsko-Posadsky District Court of the Chuvash Republic in criminal case No. 1-
75/2015 dated 07.10.2015. Sudactru Judicial and Regulatory Acts Website. Available at:
https://sudact.ru/regular/doc [Accessed 01st December 2022].
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immediate vicinity of the bridge over the river, about 30 meters away from the right side
of the road?'.

It is worth noting that in that situation the mother decided to conceal the fact of birth
and the newborn itself, for which she decided to move it to another place, and precisely,
to a place that excludes visual observation and quick detection of the baby, for which the
roadside thickets near the river were chosen. It is obvious that such actions of the woman
were acts of indirect intent, when the mother was indifferent to the life of the newborn.
But thanks to a casual passerby the baby was found alive in time, therefore the crime of
its mother was not brought to an end for the reasons beyond her control, and the court
qualified that offence under part 3 of Article 30, Article 106 of the Criminal Code of the
Russian Federation as the mother’s attempt to kill her newborn baby immediately after
the birth.

Household outbuildings (other than outdoor toilets) are also the places where the
bodies of newborns are frequently detected. At least every tenth criminal case on
neonaticide was initiated because of the discovery of the bodies of infants in various
outbuildings, such as a closet, an outdoor pantry, a bathhouse, an attic, a veranda, a trailer,
a shed, etc.

For example, in 2013, in Voronezh Oblast, a mother who decided to conceal
childbirth from her relatives, left the house for a summer shower located in the yard,
where she delivered a live mature male child. Later, not wishing to have a baby, she took
a nearby fragment of brick and struck the newborn's head with it multiple times to death,
after which she left the summer shower, closed the door behind her, and went back into
the house®.

As previously noted, the use of such backyard outbuildings for hiding the bodies of
newborns is explained primarily by the fact that those were the places of the babies’
delivery and murder. In those situations, mothers did not always try to hide or otherwise
conceal the body of a murdered baby. It was enough for them that the birthplace itself
was secluded, and few outsiders had access to it.

Other places where the newborns’ bodies were found include rare and unusual
locations, both the same or other than the birthplace and the scene of murder. Apart from
the above-cited furniture store, the defendant’s workplace, and the maternity ward,
another unusual place where a newborn’s body was found was a crosswalk over a railroad
track.

Thus, in 2011, M. gave birth on her own to a viable male baby in a forest
area near a railway platform. After that she hit the baby's head twice against
a tree trunk, then wrapped it in her dress and put it in a cellophane bag, took the bag to
the railroad tracks and left it on a crosswalk over the rails of the second main

21 Judgment of the Kolchuginsky city court of the Vladimir Oblast in criminal case No. 1-158/2013dated
21.11.2013. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 03rd December 2022].
22 Judgment of the Kominternovsky District Court of Voronezh city dated 11.06.2013 in criminal case No.
1-293/2011. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 03rd December 2022].
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track, along which a train soon passed, dismembering the body of the
newborn®,

As far as the above example is concerned, we can only add that the death of the
newborn occurred when its head was struck against a tree, and the subsequent
action of blunt solid objects when the wheels of the train rolled over the body
crushing and dismembering it as a result of compression, took place
postmortem.

In another case in Khabarovsk Krai, V., while in a heating trailer, gave birth to a
live mature viable female baby. Wishing it would die, she placed the living baby
on the embers in the metal stove of the trailer and closed the fire door. The death was
caused by thermal burns by flame which damaged 100 % of the baby's body**. Here we
should add that the mother had been previously convicted multiple times for theft,
robbery, desecration of the dead bodies and involving a minor in a crime. And two years
before the murder she was released from prison. As a result, she was sentenced to two
years' imprisonment for a new crime with serving her sentence in a general regime penal
colony.

Another unusual place of concealment of a newborn’s body, along with
burning it in an oven and dismemberment by train, is its burial (interment) directly
in the ground. In at least 4% of cases, the newborns were buried by their
own mothers.

In Gdovsky district, Pskov Oblast, S., not wishing to publicize that she had gone
into labor, left the house, went behind a yard household building, spread a blanket
on the ground, and gave birth on her own to a live and viable male child. Then,
a short time after that, S. took a shovel, dug a hole about 40 cm deep, wrapped the
newborn baby in a blanket, put it in the hole and buried it alive, covering with a thin layer
of earth®.

Needless to say that the motives behind that murder were difficult life
circumstances, unsettled housing conditions, lack of material resources for raising and
supporting children. Unfortunately, that is true. But those should not be the reasons for
such cruel slaughter of newborns. Although the desire to conceal the fact of childbirth,
the fact of ruthless murder and the fact of burying the bodies of the babies should not
prevail over the psycho-emotional state of the woman after the childbirth, and should not
be overshadowed by difficult life circumstances.

Judicial practice also includes cases of combined concealment of a corpse of the
newborns’ corpses when the body was later re-hidden in a different place by
the mother. In 2014, in Bashkortostan, after killing her newborn with a pillow, the mother

23 Judgment of the Odintsovo city court of the Moscow Region in criminal case No.1-64/2016 dated
26.04.2011. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 11th December 2022].
24 Judgment of the Polina Osipenko District Court of Khabarovsk Krai in criminal case No. 1-28/2016 dated
12.09.2016. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 12th December 2022].
25 Judgment of the Gdovskiy District Court of the Pskov Oblast in criminal case No. 1-64/2016 dated
29.09.2016. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 11th December 2022].
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wrapped the baby's body in a diaper and put it into the freezer, and after about a month
and a half, she buried it in her front garden. Interestingly, the motive behind such crime
is that the mother is already raising three young children alone, and she would not be able
to support the fourth child. Considering this criminal case, the court found such set of
grave life circumstances to be a mitigating factor. Moreover, another reason for killing
the newborn was the fear of being judged by the relatives and fellow villagers for having
an illegitimate child.

As the study shows, the mismatch of those three geographical locations is due to the
desire of the women to hide the traces of the crime, to conceal the fact of childbirth itself
and to hide the body of the newborn. Thus, it was only in half of the cases that
the bodies of the babies were found at or near the crime scene: a house or an
apartment (21%), a toilet (19%), or a yard outbuilding next to the house (10%). At the
same time, in the remaining 50% of cases the bodies of newborns were found in other
places. As a consequence, the place of the preliminary investigation, in some cases, is
not the place where the crime was committed, but the place where the body of the
newborn was found, which does not always comply with Article 152 of the Criminal
Procedure Code of the Russian Federation, establishing that “the preliminary
investigation shall be carried out at the place where the act containing elements of a crime
was committed”.

Conclusion

Investigation of the place of the murder of a newborn child by the mother
from the criminal and geographical points of view allows to draw the following
conclusions.

1. Based on the views of domestic criminal law science, with due account for the
content of Article 106 of the RF Criminal Code, neonaticide shall be understood as a
criminal act of murdering a newborn baby by the mother within the period from the
beginning of its birth and until it reaches 28 days of age, committed in a psychotraumatic
situation or in a mental disorder that does not exclude mental sanity. All other cases of
murder of newborns shall be classified as child murder.

2. To a large extent, the offence under Article 106 of the Criminal Code is a single
crime, but at the same time, multiple crimes have been registered in judicial practice;
they were expressed both in the form of special recidivism, and cumulative neonaticide.
However, no such qualifying features are listed in Article 106 of the Criminal Code,
which, in our opinion, is a drawback of the legislation.

3. Although from the point of view of the criminal characteristics of the offence,
the crime scene under Article 106, is not an element of the objective side that has an
effect on the qualification of the offense, but in some cases, it plays a key role, especially
in the investigation and activities to disclose and prevent such criminal acts. The latter is
one of the objectives of criminal law as stipulated in Article 2 of the RF Criminal Code.
Moreover, the characteristics of the place where this crime was committed and the place

26 Judgment of the Haibullinsky district of the Republic of Bashkortostan in criminal case 1-5/2013 dated
28.01.2013. Sudact.ru Judicial and Regulatory Acts Website. Available at: https://sudact.ru/regular/doc
[Accessed 14th December 2022].
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of concealment of the corpse of a newborn contribute to the establishment of subjective
orientation of the acts of the perpetrator.

4. The crime under Article 106 of the RF Criminal Code is not widespread
throughout the Russian Federation; it concentrates mainly in the regions with a relatively
high population density. In fact, a significant portion of crimes involving the
murder of a neonate by the mother have been recorded in central Russia, the Volga
Region, southern Russia, the North Caucasus, Kama Region, the Middle Urals, Kuzbass
and Primorye.

5. Most often neonaticide was recorded in the regions with a high percentage of the
population living below the poverty line and with low wages. In almost half of the cases
neonaticide took place in rural settlements, and in about 20% of the cases it occurred in
small towns. These factors allow to stress the fact that a frequent motive for committing
neonaticide were the financial hardships of the birthing woman. This circumstance
should be recognized as one of the main motivating factors.

6. The most frequent places of childbirth and neonaticide in dwellings were living

rooms and bathrooms, allowing the women to give birth in secret and to kill the baby,
most often, by drowning. And in rural settlements, the most frequent place for
childbirth and murder of the newborn by the birthing woman was an outdoor
toilet, which also allowed them to give birth in secret and leave the child in
a cesspit. Also, quite often in rural settlements, bathhouses were chosen as
the place of birth and the place where the woman committed the murder. Besides the
house, the most frequent places where the corpse of a newborn baby was
found, were dumps, containers and litter bins, as well as cesspits of street toilets and
desolate places in the street. On rare occasions, the bodies of newborns were found on
railroad tracks and in furnaces.

7. The place of a baby's birth and the place of its murdering coincide in many cases.
However, the place of burial and the place where the body of a newborn was found do
not always coincide with the place where the murder was committed as in
half of the cases the bodies of the babies were found in different places than those
of their killing. As a consequence, the preliminary investigation is sometimes
carried out not at the place where the crime was committed, but at the place where the
body of the newborn was found, thus failing to meet the requirements of Article 152 of
the Criminal Procedure Code of the Russian Federation.
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YronoBHast OTBETCTBEHHOCTb
3a npectynneHus npotusB aeten B CLUA

HN.A. Haropuas'='D<

HannonanbHbIi HcclieqoBaTeNbCKUM YHUBEPCUTET «BhICIas HIKoia SKOHOMHUKNY,
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AnHoTanus. Bo Bcex cTpaHax Mupa AeTH HyXJIalTcs B 0c000i MpaBOBOW OXpaHe, B TOM YHCIIE
YTOJIOBHO-TTPABOBOM, TaK KaK SIBJISIOTCS OJTHOM M3 Hanbouiee ysi3BUMBIX KaTeropuii Hacesnenus. [Ipectyn-
HBI€ MOCATATENILCTBA HA HUX HAHOCAT HE TOJIBKO HEIOCPEACTBEHHBII Bpe/ MOTEPIIEBIINM, HO U BIUSIOT
Ha JajibHelee pa3sutre oduiecta B 1esoM. OnbiT CIIIA B 0071acTH YrOJIOBHO-IPABOBOW OXPAaHBI Jie-
Teil obnagaer CyIecTBeHHON crieuUKON U NMpeicTaBiIsieT HaydyHblil uHTepec. Llenb nccnenoBanus —
BEISIBUTH M OIMCaTh XapaKTepPHBIE YepThl aMEPHUKAHCKOTO YTOJIOBHOTO IpaBa B YKa3aHHOH cdepe,
IPOaHAIU3UPOBATH €I0 NPUMEHUMOCTh K POCCUICKON AelicTBUTENIbHOCTH. VIconb30BaHbl (popManIbHO-
IOPUIIMYECKUH, CPABHUTENBHO-TIPABOBOM M MHBbIE METOAbl. OCOOEHHOCTHIO aMEPUKAHCKOTO 3aKOHOJa-
TEJIbCTBA SIBJSICTCS HATMYKME 00S3aHHOCTH 3asIBUTh O CITydasX )KECTOKOro oOparieHus ¢ peOeHKoM. 3a ee
HapylleHue MpeyCMOTPEHA YTOJIOBHAsI OTBETCTBEHHOCTh. CBO/IbI 3aKOHOB HEKOTOPBIX IITATOB COAEP-
AT CIeLHUaIbHbIE [TIaBbl O MPECTYIUICHUSX IPOTUB AeTel. PoauTens MM HHOE JIMIO, OCYLECTBILIONIEE
yXo7 32 peOEHKOM, He BIIPaBe HE TOJIbKO HAHOCHTH Bpe peOeHKY HEOCPEICTBEHHO, HO H, Oe3IeHCTBY I,
JOIyCKaTh €ro HaHeceHHe TPeTbUMHM Jnnamu. Takoe Oe3neiicTBue siBisercs npecrymenuem. B CIIA
pas3perieHo NPUMEHATh Pa3yMHYI0 CHIIy K peOeHKY C LIeIbl0 HaKa3aHWs, €CIM IPU 3TOM HE IPUYMHEH
Bpen, OOMbIIuii, yeM mpexozsmas 00ib, U COONIIOJCHBI HHBIC 3aKOHOAaTeNIbHbIE TpeOoBaHus. Poaurens
WM HHOE 00s13aHHOE JIUIIO TOJDKHBI 00€CTIeuNTh KOHTPOJIb 32 peOSHKOM, HEe OCTaBIISIS €r0 OJHOTO I0Ma
JI0 JOCTIDKCHUS ONPENEJICHHOTO BO3pacTa. 3aKOHBI «O TOpsiueM aBTOMOOMIIE)» 3allpellaloT OCTaBISATh
JeTel, He NOCTHTIIHMX OINpEeIe]IeHHOro Bo3pacTa, B aBTOMOOWIe 6e3 mpucMmorpa. HapymieHue Takux
00s13aHHOCTEH! B psifie CIydaeB sBIAETCs IpecTyIuleHneM. IIpuMeHNMOCTh yKa3aHHOTO ombiTa B Poccun
[IpOaHaJIM3UPOBaHa Ul KaKAOTO OTJENIFHOIO YIOJIOBHO-TIPaBOBOro 3amnpera. CrenaH BbIBOJ 00 M30bI-
TOYHOCTH MHOTHX ITOJIO)KEHUH aMEPUKAHCKOT0 YTOJIOBHOTO 3aKOHA. BEISABICHB 0COOCHHOCTH, IPECTaB-
JISIOIIME UHTEPEC JUIs Halllel CTpaHsbl.

KioueBble c10Ba: MpecTymIeHUs IPOTHUB JETEH, )KeCTOKOe oOpalieHne ¢ peOCHKOM, HEHCIIOHE-
HHUE POAUTENBCKUX OOs3aHHOCTEH, TEIeCHOe HaKa3aHUE, 3aKOH O ropsdeM aBTOMOOMIE, yroJIOBHOE
npaBo CIIIA, ocraBieHrne peOeHKa B ONTACHOCTH

Konguuxt naTepecoB. ABTOp 3asBisieT 00 OTCYTCTBUU KOH(IIMKTA HHTEPECOB.
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Criminal responsibility for crimes against children in USA
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Abstract. Children require special legal protection, including criminal law protection, in all
countries since they are one of the most vulnerable categories of population. Crimes against children
inflict harm not only to victims but also affect further development of society as a whole. The US
experience in the field of criminal law protection of children has significant specifics and is of scientific
interest. The purpose of this paper is to identify and describe characteristic features of American criminal
law in this area and its applicability in Russia. To reach the goal formal-legal, comparative-legal and other
methods are used. American laws create legal duty to report acts that constitute child abuse. Failure to
report constitutes crime. Statutes of several US states contain special chapters devoted to crimes against
children. Parents or other caregivers may not inflict harm the child directly but also, by inaction, allow
third party to do so. Such inaction is deemed a crime. Using reasonable force to discipline children is
legal in the USA if the punishment does not inflict harm greater than transient pain and other legal
requirements are met. Parents or other caregivers must control children and never leave them unattended
at home if they are younger than state's law or recommendations of state's authorities prescribe. «Hot
car» laws prohibit to leave children unattended in a vehicle if they have not reached the age prescribed
by law. Violation of such duties is a crime in some cases. The applicability of such experience in Russia
is analyzed for each criminal law prohibition. It is concluded that many rules of the US criminal law are
redundant. The features that are of certain interest for our country have been identified and studied.
Key words: crimes against children, child abuse, child neglect, corporal punishment, hot car law,
US criminal law, child endangerment
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BBenenue

Bonpocs! yronoBHO-ITpaBoBOIl OXpaHbl XKU3HU U 3710pPOBbS, @ TAK)KE MHBIX MPaB HECO-
BEPILICHHOJETHUX BBI3BIBAIOT BCe OOJBILMI MHTEpeC UccienoBareneil. ITo oObsIcHAETCS
TEM, YTO pedb UJIET 00 OHON U3 HanboIee YSI3BUMBIX KATETOPUH HACEJIEHHS, OT KOTOPOM
3aBUCHUT Oynyuiee J1000ro rocyaapcTsa. Bpel, NpuUMHEHHBIH )KECTOKUM OOpalieHHeM ¢
JETBMH Y HHBIMH IPECTYIIJIEHUAMH, BIUSAET Ha IPaBOHApYLIAIOIEe MOBEACHNE TIOTEPIIEB-
IIMX BO B3POCIIOM BO3PAaCTE, 3aTParuBacT 3KOHOMHUYECKOE Pa3BUTHE CTPAHBI U UMEET HHBIE
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nonrocpounsie nocueacteus (Dedel, 2010:6—7; Ben-David, Jonson-Reid, Drake &Kohl,
2015:132-141).

B CHIA yaensieTcst 6onbIioe BHUMaHHE IPOOIIEMe )KECTOKOTO 00paIleH sl ¢ JeThMH
1 MHBIX NPECTYIMHBIX NOCATATCIILCTB HAa HUX. HGOGXOIII/IMLIC 3aKOHOJATCJIIbHBIC, OpraHmusa-
LUOHHBIE U APYTHE MEPHI MPUHATHI KaK Ha (eaepaqbHOM yPOBHE, TaK M HA YPOBHE OTAEIb-
HBIX IIITATOB.

YKa3zaHHBIN ONBIT Ype3BbIYAHO HHTEPECEH, ITOCKOJIbKY B aMEPUKaHCKOM 3aKOHO1a-
TENBbCTBE U CYACOHOW MPAKTHUKE MOJHUMAIOTCS HEKOTOPbIC MPOOJIEMbI, KOTOPhIE OTEYEe-
CTBEHHBIN 3aKOHOZATETh 000IIEN MOTYAaHUEM.

B 10 ke BpeMs cuTyanus B paccMaTpuBaeMon cepe octaercs cephe3HO, HECMOTPS
Ha Bce mpeanpuHumaembie ycuiaus (Mahoney, 2019:434; Austin, Lesak & Shanahan,
2020:334-335).

Kak u B Poccun, moMuMo OOMIMX YrOJOBHO-IIPABOBBIX 3alPETOB, KOTOPHIE HAIPAB-
JICHBI Ha OXPaHy BCEX JIMII, B TOM YHUCJIE AeTel (HampuMmep, HopM 00 yOuiicTBe, MpUIHHE-
HUU Bpea 3J0POBBIO), CBOJIBI 3aKOHOB IITATOB MPEyCMATPUBAIOT OTACIBHBIC TJIABHI, Pa3-
JIENTbl M CTaThbU O MPECTYIUICHUAX MPOTUB JeTeid. COCTaBbl UMEHHO 3THUX MPECTYIUICHUH
CTaHyT MPEIMETOM HAYYHOTO aHAIIN3A.

Hopwmpsl 06 yronoBHOM OTBETCTBEHHOCTH 3a COOTBETCTBYToIIHE fAesiaust B CIIA sBms-
I0TCSl BecbMa pa3paboTaHHbIMU. OJHAKO psifl 3aKOHOJATENbHBIX pEIICHUH U MpaKTHKa
MIPUMEHEHUS OTAETBHBIX YTOIIOBHO-TIPABOBBIX 3aIPETOB BHI3BIBAIOT O’KUBJICHHBIE JHCKYC-
CHHM B aMEpUKAaHCKOM Hay4YHOM COOOIIecTBe. YKa3aHHBIE CIIOPHI CBA3aHBI HE CTOJIBKO CO
cneun(puKol aMeprKaHCKOro oOIIEeCTBa, CKOJIBKO C OCOOCHHOCTSIMH MpOIiecca BOCIIUTA-
HUS IeTel, OOIUMHU TSl BCEX TOCYAapCTB.

B craree OynyT BbIZENIEHBI OCHOBHBIE OCOOEHHOCTH aMEPUKAHCKOTO YTOJIOBHOTO
3aKOHOJIATEJICTBA B YKAa3aHHOU cepe, MpoaHaTu3upoBaH BOIPOC O MPUMEHUMOCTH pac-
CMOTPEHHOTO OTbITa K POCCHICKOW MPaBOBOW JIEHCTBUTEIHHOCTH, MPHUBEJICHBI JTOKTPH-
HaJIbHBIE TO3UIUH U IPaBONIPUMEHUTENbHAS MPaKTHKA.

3aKOHOATENLCTBO MITATOB OyAeT MOApOOHO U3yuyeHo Ha mpumepe CBolla 3aKOHOB
mrara anopI/ma, TAC CYHICCTBYET CIi€liMajibHad TIJiaBa, MOCBAIICHHAA NPCCTYIJICHUIM
npotuB Aered. Taxke OynyT NMpPUBEACHBI MPUMEPHl M3 3aKOHOB MUHHECOTHI M IITATa
Bamunrros.

PaccmatpuBas onbit CIHIA B ykazaHHO# cdepe, He0OX0AUMO UMETh B BUY, YTO JaH-
HOE TOCYAapCTBO UMEET CaMbIii BRLICOKUH YPOBEHb YTOJIOBHOW PEMPECCHH H 3TO SIBIISIETCS
MIPU3HAHHOIN aMEepPUKaHCKUM HayYHBIM COOOIIECTBOM MPOOIEeMOi, KOTOpas A0 CHX IOp He
pelieHa u BiedYeT 3a co00i KpaiiHe paMaTHYHbIe MTOCIEACTBHS IJI BCETO TOCYAapCTBa.
[Tox BRICOKMM YPOBHEM YTOJIOBHOM PENPECCUH B JTAHHOM CIy4ae IOHUMAETCs caMoe O0JIb-
10€ KOJIMYECTBO OCYKICHHBIX K JIMIICHNIO0 CBOOOBI B MUPE Kak B aOCOIIOTHOM, TaK U B
OTHOCHUTCJIIBHOM HCYHCJICHHUH, a TaKXC LIpe?yBI)I‘IaI‘/'IHO CYpPOBLIC HaKa3aHWs, BKJIHOYas
CMEPTHYIO Ka3Hb M MOXXH3HEHHOE JIMIIEHHE CBOOOABI, B TOM 4HCie 0e3 BO3MOKHOCTH
YCIIOBHO-JJ0CPOYHOTO OCBOGOKIEHNS .

Taxkum o6pazoMm, ombiT CIIIA MOXET OBITH OIICHEH C NIBYX CTOPOH: KaK JCTALHO
pa3pa60TaHan‘/'1 )41 I/IMCIOHLI/II\/'I OTBE€TbHl Ha MHOTOYHMCJICHHBIC BOIIPOCHI, BO3HUKAIOMIUC

! Malcolm, J.G. & Richardson, J. Supreme Court justices agree: overcriminalization is a problem in America.
2015. Available at: https://www.google.com/amp/s/www.dailysignal.com/2015/02/26/supreme-court-justices-
agree-overcriminalization-problem-america/amp/ [Accessed 8th December 2022]; Travis, J. The Era of
punitive excess. Brennan Center’s series. 13th April 2021. Available at: https://www.brennancenter.org/our-
work/analysis-opinion/era-punitive-excess [Accessed 8th December 2022].

CRIMINAL LAW AND CRIMINOLOGY 1009



Haeopuas U.U. Bectank PYJIH. Cepust: FOpummaeckue Haykw. 2023. T. 27. Ne 4. C. 1007—1027

B pealbHOM KU3HHU, U KaK YPE3MEPHO PENPECCUBHBIA U HE MOJUICKALIUI MEXAaHUUECKOMY
3aMMCTBOBAHUIO.

OO0mupHOEe HUTHPOBAHUE HOPMATHUBHBIX IIPABOBBIX aKTOB OOBSCHIETCS TEM, YTO pac-
CMOTPEHHBIN MaTepHall ABISAETCA AKTYalIbHBIM, YUUTHIBACT MOCIEIHIE 3aKOHOAATEIbHBIE
HOBEJUIBI ¥ paHHee He ObLJI epeBeAeH Ha PYCCKHMA S3bIK.

IlepeBoa u aHanW3 AaHHOrO MaTepHaina SIBISIOTCA BKJIAJOM aBTOpa B JaJbHEHIINE
Hay4YHBIE UCCIICOBAaHUSA PACCMaTPUBAEMOU TEMBI.

3apo:xaeHue NMpPaBoOBbIX MeXaHN3MOB oxpaHbl jaeTeil B CLLIA

CoBpeMeHHbBIE PaBOBbIC MEXaHNU3MBI OXPaHBbI JETeH CBA3aHBI C CYIIECTBEHHBIMU U3-
MEHECHHUSIMH OOILECTBEHHOI'O CO3HAHUS U HMMEIOT CPaBHHUTEIBHO HEJABHIOI HCTOPHIO.
31ech MPUBOANTCS JIMLIb OETIIbIii 0030p OCHOBHBIX 3TaroB ux hopmuposanus B CLLIA.

BHumanune amepukaHCKOro 00IIECTBa U TOCyAapCTBa K MPo0IeMe 3alUThl AETEH OT
MIPECTYMHBIX MOCATATENBCTB CYILIECTBEHHO BO3pocio B 1960-x rT.

Oco0yto ponb B 3ToM chirpana nmyonukanus «CunapoM uzdutoro pedenka» (The
Battered Child Syndrome), moarorosnennas B 1962 r. C.I'. Kemrie u ipyruMu aBTOpaMu
(Stanziani & Cox, 2021:691).

B 310 Bpems B 3aKOHOJATEILCTBO OBUTH BHECEHBI 3HAUMMbIC U3MEHEHUS, B YaCTHO-
cTd, B 1962 r. OblIM MPUHATH HONPABKU B 3aKOH O COLMAIBLHOM oOecrieueHnu oT 1935 .
(Social Security Act), koTOpble YBEIHUUMIM (PUHAHCUPOBAHHUE OPraHOB OXPaHbI JCTEH.
K 1967 r. Bce mTaThl 3aKOHOAATENFHO 00s13aIi Bpayei coodmmaTh 00 00HapyKEHHBIX clie-
nax Hacunus Han getbMu (Reed, 2004:271; Mahoney, 2019:432-433).

B 1974 r. 6b11 mpuHAT 3aKOH O MPEAOTBPAIICHUH U YCTPAaHESHUH JKECTOKOTO o0parie-
aust ¢ netbMu (Child Abuse Prevention and Treatment Act — CAPTA), oGecnieunBimit
(denepanbHOe GUHAHCUPOBAHUS LITaTaM AJIS IPEJOTBPAILICHUS], BBISBICHUS U YCTPAHCHUS
KECTOKOIro 0OpalleHus ¢ JE€TbMHU U HEHAJIE)KAIEero UCIIOIHEHHs 00s3aHHOCTEH B OTHO-
menun aeredt (Reed, 2004:271; Vandervort, 2020:9).

3aKoH 0 COAEHCTBHU YCHIHOBIICHHIO U AeTcKoM Onaromonyuun oT 1980 r. (Adoption
Assistance and Child Welfare Act) Obl1 OCBSIILIEH YCHIHOBICHHIO 1 IPUEMHBIM CEMBbSIM.
B Hem nopuepkuBanacs HEOOXOAMMOCTh OCTAaBIATh PEOEHKA B €r0 CEMbE U JJOME BO BCEX
cilydasix, KOTJa 5TO BO3MOXHO. IlomoOHBI mMoaXox OBUT TOABEPTHYT KPHUTHKE
B 1990-X rT., MOCKOJIBKY ITO3BOJISITI OCTaBUTh peOeHKa B HeOe3omacHbIX ycinoBusx (Reed,
2004:271; Mahoney, 2019:432-433).

B 1997 r. Obw1 mpussT 3aK0H 00 YCBIHOBIIEHHH U Oe3omacHOCTH B ceMbe (Adoption
and Safe Families Act), koTopblii Ha3Baj IJIaBHOW Lebl0 oOecredeHne 0e30MacHOCTH
pebenka (Reed, 2004:271; Mahoney, 2019:432-433). B HacTosIIee BpeMs 3TOT MTOAXO
COXpaHsieTCsl W IpelonpeaessiecT 0COOEHHOCTH KaK PeryJIsiTHBHOTO, TaK W YTOJOBHOTO
3akoHoaaresnbcTBa B CIIIA.

O0s13aHHOCTD CAeJATH 3asiBJIeHHE O KeCTOKOM 00pallleH!H C JeTbMHU

Takast 00sI3aHHOCTh CTaJla UTPATh BAKHEHIIYO POJIb B TPABOBOM MEXaHH3ME 3aIUTHI
neteit (Liu & Vaughn, 2019:219-229). Ee, Haunnas ¢ 1960-x 1T., BBEJIX B CBOE 3aKOHOIA-
tenscTBO Bee mratel CIIA (Dedel, 2010:4).

K nepsoii ocobennocmu yronosnoro 3akononatenberBa CIIA B obnactu oXpaHbI
JeTell MOXKHO OTHECTH TO, UTO 32 €¢ HapyIlIeHHE HACTYIAET YroJOBHAs OTBETCTBEHHOCTb.
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COOTBETCTBYIOIIHNE 3aKOHBI MTATOB YCTaHABIUBAIOT:

1. Kpyr cyObekToB, 00s13aHHBIX cleaTh COOTBETCTBYoLIee 3asBieHre. OObIYHO OH
BKJIFOUYAET B Ce0sl MEAUIIMHCKUX PAOOTHHUKOB, YUUTENECH, CIEIIMATUCTOB B O0JIACTH IICUXH-
YECKOTO 3/I0POBbS, COTPYAHUKOB ITPABOOXPAHUTEIIBHBIX OPIaHOB U JIPYTHUX JIMII, KOTOPHIS
[IOCTOSTHHO KOHTAKTHPYIOT C JIEThbMH B Hpoliecce NMPOECCHOHAIBLHOW JEsATSIBHOCTH.
HexkoTopble mTathl Bo3maratoT 00s3aHHOCTb 3asBUTh O JKECTOKOM 00palleHun ¢ peOeHKOM
Ha J11000€ JIHIIO.

2. CaHKIMY 3a HApyIICHUE 00SI3aHHOCTH.

3. Cpok, B TeUEHUE KOTOPOTO JIOJKHO OBITh CJENIaHO 3asBIICHUE.

4. IlepedyeHp rocy1apCTBEHHBIX OPTaHOB, YIIOJTHOMOYEHHBIX IPUHIMATD 3asBICHUS U
npoBoauTh paccienopanue (Dedel, 2010:4-5).

Tax, B CBojie 3akoHOB mtata ®nopuna conepxurcs paza. V «CyneOHas BETBb Bia-
cti». Yacts 11 ri1. 39 nannoro pazuena «lIpouenypsl, oTHOCAIIMECS K IETAM» 00BEIUHSIET
HOPMBI 00 00S3aHHOCTH 3aBUTH O CIIYUasix )KECTOKOTO 00paleHus ¢ peOeHKOM?.

[Maparpad 39.201 TpeOyeT He3aMeIUTENBHO 3aIBUThH Ha TOPSUYIO JTMHUIO OpraHa 3a-
LIUTHI JeTel O COBEPIICHHOM NpaBOHAPYIISHUH, €CIIH JIUIO 3HACT WK UMEET Pa3yMHYIO
MIPUYUHY MTOI03PEBATh, 9YTO OHO UMEIIO MECTO.

B 4. 2 maparpada ykxaszansl JguIa, KOTOpbIe 00513aHbI COOOIIUTE CBOE UMsI COTPYTHHU-
KaM ropsiueid IMHUY, BKIKOYasi Bpadel U CyIeu.

CornacHo § 39.205 nuio, KOTOpOe HE 3asBISET UM MPEMSITCTBYET IPYyroMy JIUILY
c/IeNnaTh 3asBJICHHE O MTPaBOHAPYIICHUH, COBepIIaeT Genonuto 3 creneHu (oxa denonuei
(felony) B yronosHoM npase CLLIA moHnMaeTcs TSKKOE MPECTYIUICHHE, IO MUCIUMUHO-
pom (misdemeanor) — MeHee TSHKKOE).

O0513aHHOCTH 3aBHUTH O )KECTOKOM OOpAaIlleHUH JISKHUT TakK)Ke Ha JINIAX, JOCTUTTIINX
18 et U KUBYIUX B OJHOM JOME C PEOSHKOM, OJIHAKO CYJl MOXKET YYECTh, YTO ITO JIHIIO
TaKXKe SABJSLIOCH KEPTBOM JIOMAITHETO HACWIIMSI FITU MHBIE CMSITYarolirue 00CTOATENbCTBA.
[TomobHyI0 HOpMY, XapaKTepHYI0 UMEHHO /ISl aMEPUKAHCKOTO IMPAaBOIOPSIKA, CIEAYET
CUMTATh U3JIUIIIHE XECTKOW: BPSIJI JIK, HAIIPUMED, ChIH HJIH JI04Yb, JOCTHUTIIHE 18 JeT, MOTYyT
3¢ (HEeKTUBHO MPOTUBOCTOSTH HACUIIMIO B OTHOIIICHUN MIIAJIIIINX JICTCH.

B MuHHecoTe 00S3aHHOCTh 3asSBUTH O YKECTOKOM OOpaIIeHUU ¢ peOEHKOM Mpeny-
cmotpeHna § 260E.06 ri. 260E «3asBienne o HeHaAJISKAIIEM 00paIIeHuN ¢ HECOBEPIIICH-
HoJIeTHUMIY pa3ll. «CoruanbHoe 00eCneueHUe U CBSI3aHHAs C HUM JIeTelIbHOCTh) CBoJa
3aKOHOB mITata. OHa JIEXKHUT Ha CIIEIUAIBHBIX CyOBheKTaX, B YACTHOCTH, Ha METUITMHCKIX
paboTHHKAX, pabOTHHKAX chepbl 0OPA3OBAHHS .

[Maparpad 260E.08 ycTaHaBiuBaeT yroJIOBHYIO OTBETCTBEHHOCTh 3a HEHUCIIOJIHEHHE
00513aHHOCTH C/IeTIaTh 3asiBIICHUE.

[Taparpad 26.44.030 1. 26.44 «OKectokoe obparenue ¢ 1eTbMm» pasm. 26 «Cemeii-
HbIe oTHOMICHUs» CBOJIa 3aKOHOB IITaTa BammHTTOH 00S3BIBAaET CAENATh COOTBETCTBYIO-
1ee 3asBJicHHE PA0OTHUKOB IIKOJIbI, COTPYIHHKOB PABOOXPAHUTEIILHBIX OPTraHOB, ICH-
XOJIOTOB, (hapMaIeBTOB U MPOYHUX CIENUATBHBIX CYOBEKTOB. YTOJIOBHAS OTBETCTBEHHOCTh
3a HapyIIeHne 00A3aHHOCTH HACTYIaeT coracHo § 26.44.080°.

2 Chapter 39. 2022 Florida Statutes. Available at: http://www.leg.state.fl.us/statutes/index.cfm? App_mode=
Display_Statute& AVAILABLE AT=0000-0099/0039/0039.html [Accessed 8th December 2022].

3 Chapter 260E. 2022 Minnesota Statutes. Available at: https://www.revisor.mn.gov/statutes/cite/260E
[Accessed 8th December 2022].

4 Chapter 26.44. 2021 Revised Code of Washington. Available at: https://law.justia.com/codes/washington/
2021/title-26/chapter-26-44/ [Accessed 8th December 2022].
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YcraHoBNeHHE FOPUINYECKOW OTBETCTBEHHOCTH CIICIUANBHBIX CYOBEKTOB 32
HapylIeHHE paccMaTpUBaeMON OOS3aHHOCTU MpeArnoiaraeTcs Hauboaee 0OOCHOBAaHHBIM
pelieHreM.

B nameii crpane opraubl U yupeKIeHHs CHCTEMBI IPOQHIAKTUKH O€3HAI30PHOCTH U
MpaBOHAPYLICHU HECOBEPLICHHOJETHUX 00s3aHBl HE3aMeINTENFHO HH(POPMUPOBATH
OpraHbl BHYTPEHHHUX JIeN O (pakTax jKeCTOKOro oOpalleHus ¢ peOEHKOM M MHBIX IPECTYTI-
nerusax (1. 2 ct. 9 ®enepanpHOoro 3akoHa oT 24 wroHA 1999 1. Ne 120-03 «O06 ocHOBax
CHCTEMBI NPO(IIAKTUKH GE3HAT30PHOCTH U PABOHAPYIIEHH HECOBEPIIEHHOIETHHX» ).

OTBETCTBEHHOCTH 33 HAapyLICHHE NaHHON 005S3aHHOCTHU, KaK M MHBIX 00s3aHHOCTEH,
HACTYIaeT COTJIACHO JIOKAJIBHBIM aKTaM HJIM 3aKOHOJATENILCTBY Ha OOIIMX OCHOBAHUSX.
[ocne namnexamiero oOCYXICHUS BO3MOXKHO BBEJCHUE CIICIUATLHONH HOPMBI, TpEIy-
cMaTpHBarollell aAMUHUCTPATUBHYIO OTBETCTBEHHOCTH 38 HECOOOIICHHE O CIlydasx Xe-
CTOKOT0 0OOpaIeHus ¢ pedeHKOM uisi 00JIee MIMPOKOTOo Kpyra CIEeHaIbHBIX CYOBEKTOB.

Cucrema HpeCTyrlJ'[eHl/lﬁ IPOTUB IleTeﬁ M0 3aKOHOAATECJbLCTBY ITATOB

B CIHA tepmun «child abuse» — 3moynorpebinenue, sxkecTokoe odparieHue ¢ pedeH-
KOM — yTOTpeOIseTcsl Kak B IIUPOKOM, OXBAThIBas MPECTYIICHNUS IIPOTUB AETEH BOOOIIE,
TaK U B Y3KOM CMBICIIE, KOTJ]a pe4b HJET COOCTBEHHO O )KECTOKOM OOpallleHHU KaK OTACIIb-
HOM COCTaB€ MPECTyTLICHHS.

PaccMoTpuM aetanbHO 3aKOHOAATENBCTBO mTata dinopuaa.

Paznen XLVI «lIpectynnenus» CBona 3akoHoB mtara ®nopuna cogepxur ri. 827
«KecTokoe obpalienHue ¢ 1eTHMI»’.

Hecmortpst Ha cBoe Ha3BaHMe, paccMaTpUBaeMasl TllaBa BKIIIOYAET B ce0sl HE TOJIBKO
COCTaB COOCTBEHHO JKECTOKOTO oOpaiieHus: ¢ peOCHKOM, HO ¥ MHBIE YTOJIOBHO-ITPABOBBIE
3arpeTshl.

[Taparpad 827.01 packpsiBacT oCHOBHBIC OHATHS. COTJIACHO 4. 2 IO peOSHKOM I10-
HUMAaeTCs Jro0oe o, He nocturiiee 18 mer. CormacHo 4. 1 JIMIIOM, OCYIIIECTBIISIONTAM
yXoA, ABJIACTCA pOAUTECIIb, B3pOCHbII>'I YJICH CEMbU, MHOC JIMIIO, OTBETCTBCHHOC 3a 6J'IaFOHO-
nyuyue peOeHka.

CormacHo 1. «b» 4. 1 maparpada 827.03 sxecTokoe oOpaieHue ¢ peOSHKOM 03HavYaeT:

— YMBIIIJICHHOE IPUYMHEHNE (PU3HYECKOTO MIIH ICUXHMUYECKOTO Bpea peOCHKY;

— YMBIIUICHHOE JESTHHE, KOTOPOE MOXET C Pa3yMHOH BEPOATHOCTHIO TIOBIIEYb pPH-
YHMHEHHE TaKOTO Bpena;

— AKTHBHOC MOACTPEKATCIILCTBO APYTOro Jjuia K N€pCYUCICHHBIM BbIIIC JCAHUAM.

Kectokoe oOpaleHre Ipu OTIAT4aoMKUX 00CTOATENBCTBAX UMEET MECTO, COTIaCHO
1. «a» 4. | maparpada, ecnu JIumo:

— npuMeHseT GU3NUECKOe HACKIINE TPH OTATYAIOMINX 00CTOSTENHCTBAX;

— HAMEpPEHHO IIBITAET, 3I0HAMEPEHHO HAaKa3bIBaeT WIIM HAMEPEHHO M HE3aKOHHO
JUIIAET CBOOOIBL;

— CO 3HAaHWEM WJIM HaMepeHHWEM NpPHUYMHSIET CYIIeCTBEHHBIH (hHM3MUECKUil Bpel,
MOCTOSIHHYIO HETPYAOCIIOCOOHOCTh HIIH ITOCTOSTHHOE 00€300pakuBaHie MOTEPIEBILETO.

5 Cobpanne 3akoHomaTeNbCTBA Poceniickon ®enepamun. 1999. Ne 26. Cr. 3177.
6 Chapter 827. 2022 Florida Statutes. Available at: http://www.leg.state.fl.us/statutes/index.cfm?
App_mode=Display Statute& AVAILABLE AT=0800-0899/0827/0827.html [Accessed 8th December 2022].
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3nonamepenHo (maliciously) o3HauaeT HepaBOMEPHO, YMBIIIICHHO ¥ 0€3 TIPaBOBBIX
OCHOBaHHUH JIMOO MPU OTCYTCTBUHM OOCTOSITENBCTB, UCKIIOYAIOLINX YTOJOBHYIO OTBET-
CTBEHHOCTb.

3110HaMEPEHHOCTh MOXKET OBITh YCTAHOBJIEHA, €CIIH, UCXOI U3 00CTOSITETLCTB JIeNa,
CyJ IPUAET K BBIBOAY O TOM, YTO Pa3yMHBIH pOTUTENb HE IPEAIPUHSIT Obl HOZOOHBIX Jeii-
CTBUH 110 OTHOIIEHHUIO K PEOSHKY M OCHOBHOM LIEJBbI0 TAKMX ACHCTBUN OBUIO IPUYHMHEHUE
HEe0OOCHOBAaHHOM 00JIM MJIH Bpea.

B aMepukaHCKOM 3aKOHOATENbCTBE AKTUBHO HMCITONIB3YETCS CChUIKA Ha «Pa3yMHOTO
pomutens» (Vitiello, 2010). B poccuiickoM yroioBHOM NpaBe Ha JOKTPUHAIBHOM YPOBHE
HCIIONB3YETCs, B 4aCTHOCTH, (DUKIHS «cpemaHero yenmoeka» (Fedotov, 2012).

B 11ienoM moHsATHE KECTOKOTO OOpaIeHus ¢ IETHMH SIBIISIETCSl YPE3BBIUANHO IHPO-
kuM. B YromosHom komekce P®’ (manee — YK P®) pasnuusble BUABI OCATATENLCTB
IIpelyCMOTPEHBI MHOXKECTBOM JIPYTHX CTaTeH, BKiIrodas cT. 156 «Hencnonnenne o0s13aH-
HOCTEH 0 BOCHHUTAHWIO HECOBEPIICHHOJIETHETO)», YTO TMPEACTaBIseTcs Hamboiee mpa-
BUJIBHBIM PEIICHUEM.

VYronoBHas OTBETCTBEHHOCTH 3a Oe3/ericTBue kak B Poccun, Tak u B CILIA, HacTynaer
B OTPaHUYCHHOM YHCIIE CITy4aeB, MPEIyCMOTPEHHBIX 3aKOHOM. Y YUTHIBAsI, YTO JETH SIBIISI-
IOTCSl 3aBUCUMBIMHU OT B3POCIIBIX U HE MOTYT CAMOCTOSTENILHO YJIOBIETBOPSATH CBOM IT0-
TpeOHOCTH, UMEHHO NMPHMEHHUTENBHO K JETSAM HIMPOKO HCIONB3yeTcsl MOAOOHBIE yro-
JOBHO-TIpaBOBEIC 3anpeThl (Loewy, 2009:161-162).

Henanuexxariee ucroiiHeHne 00s3aHHOCTEH 0 OTHOIICHUIO K peOeHKy (neglect of a
child) ompeneneno B . «e» u. 1 § 827.03 rn. 827, aro:

— HEBBITIOJHEHHE JIMIIOM, OCYIIECTBISIONINM yXOJ, 005S3aHHOCTH 110 00ECTICUSHHUIO
3a00THI, KOHTPOJIA, a TAKXKe IO MOAJEPKAHUIO (PU3HMUECKOTO U TICHXHIECKOTO 370POBbA,
BKJIIOYasl, HO HE OTPaHUYMBAsICHh NPEAOCTABICHUEM IHILH, OJCHKAbI, )KUINIIA, MEAULIUH-
CKHX yCIIyT, KOTOpBIE OJIaropa3yMHBIN Y€JI0BEK COUTET HEOOXOAMMBIMHU I OJIAronoiy-
qus peOeHKa;

— HEBBITIOJIHEHUE JIUIIOM, OCYIICCTBISIONINM YXO/l, PA3yMHBIX YCHUIJIMH ISl 3alUTHI
pebeHKa OT 370ynoTpeOICHUI, HEHAIISKAIIETO BHITTOJHEHHS 0053aHHOCTEH MO OTHOIIIC-
HUIO K HEMY WJIH SKCIUTYaTalluy APYTUM JIAIOM.

HenajuiexxanuM HCHOTHEHHEM 00s3aHHOCTEH 110 OTHOIICHUIO K peOCHKY MOXKET, KaK
U B Hallleil cTpaHe, MPU3HABATHCS MOBTOPSIIOLIEECs TOBEJCHNE WM SIMHIUYHOE AeHCTBHE
0o 6e3elcTBIe, KOTOPOE IPUYHHIIIO WITH 110 Pa3yMHOMY IIPEIITOI0KEHHIO MOKET IIPH-
YUHUTH CEPHE3HBIA ICUXUIECKUH I (DU3UIECKUH Bpel TH00 CMEPTh.

CocTaBbl ITOCTABJICHHS B ONTACHOCTh AKTHBHO MCIOJIB3YIOTCS MPH KOHCTPYHUPOBAHUN
YTOJIOBHO-TIPABOBBIX 3aIIPETOB, HAIPABJICHHBIX Ha oxpany aeteid B CLA, uro BeipakaeTcs
B (hopMyIie «I110 pa3yMHOMY IIPENIOIOKEHUIO MOXKET IPHIUHUTDY.

Crnenyert, OIHaKO, YYUTHIBATh, YTO HCIIOJIH30BaHUE MOJTOOHBIX COCTABOB MIPECTYILIC-
HUS JJOJDKHO OBITh OOOCHOBAaHHO M MAaKCUMaJIbHO OTPaHMYEHO, MOCKOJIBKY B MPOTHBHOM
CJly4ae MPOUCXOIUT YPE3MEPHOE YCUIIEHUE YTOJIOBHOW PETIPECCHH.

Cormacuo § 827.035 k HeHaIS)KAIEMY HCIIOTHEHHUIO 00S3aHHOCTEH HE OTHOCSTCS
CllydaH OCTaBJICHUS] HOBOPOXKJCHHOTO peOeHKa B OOJIbHHIIE, HA CTAHIIMU CKOPOH MOMOIIN
WM TIOYKAPHOM CTAHIIMY WU B IPUEMHOM TOKOe OOJBHUIIBI C HAMEpPEHHEM He 3a0HpaTh
ero. HoBopoXx/IeHHBIM cunTaeTcs peOeHOK, KOTOPOMY, 110 MHEHHIO JIMIIEH3HPOBAHHOTO

7 Yronousiii kogeke PO ot 13 urons 1996 1. Ne 63-03 // Cobpanue 3akoHoaarenscrsa Poccuiickoii Oenepa-
man. 1996. Ne 25. Cr. 2954.
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Bpaua, HCIIOJHWIOCH He Oosee 7 nHEd. JlaHHas oroBOpKa MpUMEHSETCS TakKe U K APYyTUM
naparpadam, cBSI3aHHBIM C Oe3/IeliCTBHEM B OTHOLIEHNHU pebeHka (§ 827.10, § 827.04).

Yerkoe omnpejieieHHe MECT, B KOTOPBIX JAOMYCTUMO OCTaBUTh HOBOPOYXIEHHOTO, SIB-
JSIeTCS COBEPIICHHO NPaBUIBHBIM W TIO3BOJSIET OTIPAaHMYUTH YTOJOBHO HaKazyemoe
OCTaBJIEHHE B OMIACHOCTH OT IIPAaBOMEPHOT'0, XOTS U COL[MATIBHO OCYKIaeMOTr'0, TOBEICHUSI.

Haxkazanus Bo ®@nopusie ycTaHaBIMBAIOTCS IyTeM OTHECSHHSI IPECTYTIICHHIA K (erto-
HUAM Wi MucaumMuHopaM. [logpoOHee kinaccnukannuy mpecTyieHui 1 HakazaHus 0y-
IyT pacCMOTPEHBI HIDKE. DTO HEOOXOAMMO /ISl YSACHEHHS CHCTEMBI BCEX MPECTYIUICHUH B
ornenbHbix mratax CIHIA ¥ moHMMaHHWsS COOTHOIICHMSI HAaKa3aHW 3a pa3HbIC JIESTHUS
(LaFave, 2010:36-38).

XKectokoe obOpareHne ¢ peOCHKOM IPH OTATUAIONIUX 0OCTOSTEIHCTBAX CUUTACTCS
(enonueii 1 crenenu. Eciu o HaMepeHHO WK MO0 HEOPEKHOCTH COBEPILAST HEHA Ie-
JKalllee UCTMOJNHEHNE O0S3aHHOCTH 0 OTHOINEHUIO K PeOEHKY W NMPUYUHSET eMy CYIIe-
CTBEHHBIN TEJICCHBIA BPEH, MMOCTOSHHYIO HETPYAOCIIOCOOHOCTh MITH TIOCTOSTHHOE 00€300-
pakuBaHUE, TO OHO OyIeT HaKa3aHo 3a (eoHuto 2 cTerneHu. Eciu nojo0HbIe MOCIeICTBUS
HE HACTYNWIU — 32 (EJIOHUIO 3 CTETICHHU.

PaccMoTpuM mHBIE COCTaBbl NPECTYIUICHUM, coJiepaxKaliuecs B ri. 827.

Cormacuo § 827.04 «ConeticTBre mpaBOHAPYIIAIONIEMY TTOBEJICHHUIO MJIH 3aBHCHMO-
CTH peOCHKa; HaKa3aHUsD» 3aMPEIICHbI JESTHUS, KOTOPbIC:

— BJIEKYT 3a c000ii, MOTYT MOBJIEYb, CIOCOOCTBYIOT HITU TOOYKAAOT peOCHKa CTaTh
[IPaBOHAPYIIUTENIEM JINOO MaTepHAIbHO 3aBUCUMBIM, a TAK)Ke HYKIAIOIIUMCS B COI[HAITb-
HBIX YCJIyrax;

— BOBJIIEKAIOT WJIH TBITAIOTCS BOBJIEYb PEOCHKA C IMMOMOIIBIO YTPO3bl, pUKa3a MU
yOeXIeHUS B COBEPIICHNE IeTHU, KOTOPHIE CBA3AHBI C IOBEACHUEM TN 00pa30M JKHU3HH,
BJICKYIIIMM WJIH MOTYIIIUM TOBJIEYb TO, YTO PEOCHOK CTAHET [TPABOHAPYIIUTENIEM JTHO0 Ma-
TEepPHUaIbHO 3aBUCUMBIM, & TAKXKE HYKIAIOUIMMCS B COIIMATBHBIX YCITyTaX.

Takoe mpecTyTIeHHE SBISETCS MECTUMIHOPOM | CTeTeH .

JlaHHBIC COCTaBBI MPECTYILICHUS B IIEIIOM COOTBETCTBYIOT cT. 150—151.2 YK POD u,
HECOMHEHHO, JIOJDKHBI CYIIECTBOBATh B KaXIOM pa3BuroMm mpapomnopsake. B CHIA
YTOJIOBHO-TIPABOBKIE 3aMpeThl CHOPMYIMPOBAHBI IIUPE ITyTeM OOIIEi OTCHIIKK K 3aBUCH-
MOCTH ¥ HYX/Ia€MOCTH HECOBEPILICHHOJIETHETO.

3HAUUTETBHBIM HHTEPEC MNPEACTABISICT CICAYIONINI YTroJIOBHO-IPABOBOM 3amper,
npeaycMoTpeHHbld § 827.04, KOTOPBIM MOXET CTaTh MPEAMETOM JNaIbHEHIINX HAYUYHBIX
JIMCKYCCHUH B IJIAaHE €r0 MPUMEHUMOCTH K POCCUMCKON JEHCTBUTEIHHOCTH.

Jluto, mocrurmiee Bo3pacta 21 roga, OT KOTOPOro 3adepeMeHela JIeBYITKa, MOJIOKE
16 ner, cunuTaeTcs COBEPIIMUBIIKUM yKa3aHHOE MIPECTYIUICHUE, HE3aBUCUMO OT €T0 OCYIK/Ie-
HUS 32 WHBIE AcsHUs. JlanHoe nesHue sBisgercs GemoHuei 3 cTeneHu.

B § 827.071 roBoputcs 0 HEMPEAOCTABICHUY MOICPKKHA 3aBUCUMBIM JuIaM. [1omHs-
THE MOAJIEP’KKU pacKphIBaeTcs B uTeparype (Artemyeva & Sergeeva, 2019).

[laparpad oroBapuBaer, 4To OOJNBIIMHCTBO POJIUTENICH XOTAT O0ECIIEUYMBATh CBOUX
JIeTel U MOJJIEPKUBATh CBsI3b C ceMbeil. OJJHAKO YacTh POJIUTENIEH HAMEPEHHO HapyIIaeT
00513aHHOCTD IO COAEPIKAHUIO JIeTEH, UMest BO3MOXHOCTD JJISl €€ HCIIOTTHEHHUSL.

DT0, KaK BHIUTCS, OTBET Ha HE pa3 MPO3BYYaBIINE B aMEPUKAHCKOW JIMTEpaType
YOPEKH B TOM, UTO 3aKOHOJATEIb U CyIbI CKIIOHHBI CYMTATh TUIOXUMHU POTUTEISIMHU OCTHBIX
U MeHee 00pa3oBaHHbBIX JIIOJCH W HaBsI3bIBATH UM CBOUW IPEJCTABICHUS O BOCIUTAHUU

(Funderburk, 2013:259; Jacobs, 1998:591, 608).
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YcranaBnmuBaeTcCs, 4TO B TeX CIydasx, KOTAa TPakJaHCKO-TIPABOBbIE MEPHI HE MPH-
BEJIM K BBIIUIATE JEHET, HEOOXOJUMO NMPUMEHSTH YTOJIOBHO-TIPABOBBIE MEPHI.

JIroboe nuo, yMBIIIICHHO HE TPeJOCTaBIIsoIee (PMHAHCOBYIO MOJIEPKKY PEOCHKY,
B OTHOIIIEHHH KOTOPOTO, KaK M3BECTHO 3TOMY JIMILy, Y HETO €CTh IOpUANYECcKas 00s3aH-
HOCTb €€ IMPEJOCTaBUTh, & TAK)KE€ BO3MOXKHOCTbH 3TO CHIENaTh, COBEPIIAET MHUCIANMUHOP
1 creneHu.

CoracHo 4. 3 maparpada JUI0 HeCET OTBETCTBEHHOCTS 3a (DETOHUIO 3 CTEIeHH, €T
OHO:

— OCYXKICHO 3a YETBEPTOE WJIN MOCIEAYIOIIEe TAKOE NPECTYINICHUE HITH

— JIOJDKHO 3aIjIaTUTh 0o0Jiee YeM 3a OJIUH IoJl CyMMY, PaBHYIO I IPEBBILIAIONIYIO
5000 mosut.

Cratps 157 YK P® npenycmaTprBaeT OTBETCTBEHHOCTD 32 HEYIUIATY CPE/ICTB Ha CO-
nepxkanue aereil. CocraB mpecTymieHus: GOpMyIUpPYeTCsl ¢ MCIOIb30BaHUEM aJAMUHH-
cTpaTtuBHOU nperoaunun. [Ipencrasnsercs, 4To UCIOIb30BaHUE TE€X WM UHBIX KPUMHUHO-
00pa3yIoluX NPU3HAKOB HE CTOJIb MPUHIHUIUAIBLHO, €CIM OHM 00EeCTIeUHBaIOT MIPUMEHE-
HHUE YrOJIOBHOTO 3aKOHA JIMIIb B KPalHHUX CIIydasX, KOTAa MEpbl MHBIX OTpaciieil mpasa
OKa3aJnuch Hed((HEKTHUBHEL.

[Maparpad 827.071 rin. 827 nmpenycMarpuBaeT OTBETCTBEHHOCTh 32 UCIIOJIb30BAHUE
peOeHKa B MpeACTaBICHUH CEKCYalIbHOTO COAEPIKAHHUS U M3TOTOBJIICHUE JIETCKON MOpPHO-
rpadun.

IlepBoe nestHME UMEET MECTO, €CITH JINII0 HAHMMAET, pa3pelaeT Wik o0y KaaeT pe-
OeHKa y4acTBOBaTh B JAHHOM MPEACTaBICHIH, a PABHO €CJIH POJIUTENb, ONEKYH MJIH TOIIe-
YUTeNb peOCHKa AaeT COrlache Ha €ro y4acTHe B HOZOOHOM NpeACTaBICHHH.

YTros10BHAsE OTBETCTBEHHOCTh TAK)KE HACTYIMAET 3a N3TOTOBJIEHUE, PYKOBOJICTBO MM
PEKIaMUPOBAHUE MTOJOOHBIX PEACTABICHHH.

He3akoHHBIM IpU3HAETCS BIAJACHUE C LENbI0 pacnpocTpaHeHus: Gororpadueit wim
HWHBIM H300paK€HUEM, KOTOPOE BKJIIOYACT B ceOs MeTckyro mopHorpaduro. JlokazaTennb-
CTBOM YMBICJIa Ha paCIpPOCTPaHEHHE SIBISIETCS BIIAZICHUE TPEMS WK Oojiee KOMUSIMH N300~
paxeHui.

IlepeunciieHHbIE BhILIE JSSIHNUS CUUTAIOTCS (PETIOHUSIMU 2 CTEIICHH.

Kpowme Toro, yromoBHast OTBETCTBEHHOCTh HACTYTAET 33 YMBILIUIEHHOE BIIAJICHHIE WIN
MIPOCMOTP TakuX n300paxxeHui. Takue AesHUS SBISIOTCS (HEIOHUSIMH 3 CTETICHH.

ITox peGeHKOM MOHUMAETCS JIULIO, INYHOCTH KOTOPOTO U3BECTHA WIIM HEU3BECTHA, HE
Jocrurmee 18 mer.

CxomHbIe COCTaBBI MPECTYIUICHUH coaepKaTcs B CT. 242.1-242.2 YK PO.

[Maparpad 827.08 rn. 827 roBOpHUT 0 HEMPABOMEPHOM HCITOIL30BAHUH JICHET, BBIJIC-
JICHHBIX Ha HOJEPKKY peOeHKa IpyTUM JIMLOM MM TOCYAapCTBOM, €CJIM OHH OBLIM HC-
MIOJIb30BaHBI HA MHBIE LIEJH, KpOMe oOecriedeHns peOeHKa KUIbeM, €01, 0IekK A0, yI0-
BJICTBOPEHHS UHBIX €r0 KU3HEHHBIX HYXX[, U TO JesSHHE NPUBEIO K JIMIICHHIO peOeHKa
Ha3BaHHBIX Ojar.

IIpecTyruieHne coBeplIaeTcss YMBIIUICHHO, 3a IIEPBOE AESHHUE JIMIO HAaKa3bIBACTCS
KaK 32 MUCIUMUHOP | CTETeHH, 32 BTOPOE U MOCIIeAyIolIee — Kak 3a (eIoHHI0 3 CTeTeHH.

OueHUTh NaHHBIA COCTaB MPECTYIUIEHUS OAHO3HAYHO JOBOJBHO TPYAHO, TaK Kak
BbIJIEJIIEMbIE JCHBI'M OOBIYHO HCIIOJIB3YIOTCS HA pa3iMyHble ceMelHble Hyabl. IMeHHO
MO3TOMY 3aKOHO/aTelb ITata Gropua NpuderarT K JONOJTHATEIFHOMY KpUMHUHOOOpa-
3yIOlIeMy NpW3HAaKy — JMlIeHuto pebeHka Onar. [lpeactaBnsieTcs, 4yTO B HBIHEHIHUX
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9KOHOMHYECKHX PEaJHsIX YTrOJOBHAs OTBETCTBEHHOCTH 3a MOJOOHBIEC JESHHS B Haei
cTpaHe OyIeT U3JIUITHEH.

[Naparpad 827.10 mocBsllleH HE3aKOHHOMY OCTaBIIEHHIO peOeHKa B MeCTe WU
C JIMLIOM, HE SBJIIOIMMCS POACTBEHHUKOM, C HAMEPEHHEM HE BO3BpAILAThCs 32 HUM U HE
OCYLIECTBIISITH O HEM 3a00Ty. Eciy U0, OCYIIECTBIISIONIEE YXO/, COBEPIIMIO AaHHOE
JesTHUE W TIPU 3TOM 3HAJIO MJIH JOJKHO OBLIO 3HATh, YTO TEM CaMbIM IOJIBEpracT pedeHka
HEOIIPaBJaHHOMY PHCKY, OHO BUHOBHO B (heloHMHM 3 CTENEeHH.

AHaJOTHYHBIA 3alPET B POCCUHCKOM YTOJIOBHOM 3aKOHOJATENBCTBE OTCYTCTBYET U
MpeAcTaBiIsgeTcsl M3IUIIHUM. B ciydae HeoOxomumoctu mpumenHuma ct. 125 YK PO
«OcTaBieHUEe B OIIACHOCTH.

Yroj0BHas OTBETCTBEHHOCTh 332 TOPTOBIIO JIIOJBMHU IMPEIyCMOTPEHA MHON TJIaBOM.
[Maparpad 787.06 ri. 787 «[loxumenne, NpecTyIUICHHs], CBSI3aHHbBIE C HE3aKOHHBIM JIHILIE-
HUEM CBOOOJBI, TOPTOBIIS JIIOJBMH U CBSI3aHHBIE C HMMH IpecTymiieHus» pasl. XLVI
CBopa 3ak0HOB 1TaTa Puopua onpeaessieT TOPropilko JIIOIbMH KaK IEPEBO3KY, CKIOHE-
HUe, BepOOBKY, YKPBIBATENbCTBO, NIepeiauy, BOBJICUCHHE, yepKaHUE, TOKYIIKY, COAepKa-
HUe, TI0A60p MM MOJTyYeHHe APYroro JMIA ¢ HeJbio ero SKCIuTyaTamuu (1. « d» 4. 2) %,
JlaHHBIE EsSHUS, COBEPIICHHBIE B OTHOLIEHUH B3POCIIbIX JIML MJIM HECOBEPILCHHOJIETHHUX,
ABIAIOTCS (EeNOHMSIMH | cTeneHw.

®opmynuposka ct. 127.1 YK PO «Toprosist TI0AMI OTIMYAETCS OT BBILICITPUBE-
JNEHHOW TEeM, YTO IPeAyCMaTPUBACT OTBETCTBEHHOCTD 3a KYIUTIO-TIPOAAXy U MHBIC CHIEJIKH
B OTHOILIEHUH YeJIOBEKa HE3aBHCUMO OT LieH. MHbIe nesHus MOTYT OIEHMBATHCS KaK TOP-
TOBJISL JIIOJBMHM NPU HaIMYMM LIeTH JKcCIUTyaTauuu. bonee mmpokas cdepa aeicTBus
CTaThU B JAHHOM cCllyyae sIBJsieTcsl omnpaBaaHHOH. CoBeplueHHE ACSHUS B OTHOLICHUHU
HECOBEPIICHHOJICTHETO PACCMATPHBACTCS KaK KBATH(PHUITUPYIOMUH TpHU3HaK (M. «O» 4. 2
ct. 127.1 YK PO).

OTBETCTBEHHOCTh 32 HE3aKOHHOE JIMIIEHHE cBOOOIBI mpeaycMmoTpeHa § 787.02.
OTaenbpHO BRIZIEISIETCS HE3aKOHHOE JIUIIICHHE CBOOO B peOeHKa B Bo3pacte a0 13 jer, mox
KOTOpPBIM TIOHMMAeTCs yJepKaHue peOeHKa 0e3 COrJiacHs €ro POAMTEIIs MM OIeKyHa.
Ecnu B mporecce 3T0ro JiestHusl COBEPIIEHBI MHBIE NTPECTYIUICHUS, NEPEUUCICHHBIE B Ma-
parpadye, B TOM 4HCIIE )KECTOKOe 0OpalieHne ¢ peOCHKOM IPH OTATYaroINX 00CTOSATENb-
CTBaX, CyJ MOXKET Ha3HAUNTh HaKa3aHHE B BUJIE IO)KU3HEHHOT'O JIUILICHUS CBOOOBI.

CornacHo 1. «1» 4. 2 cT. 127 YK P® «He3akoHHOE sinIieHre CBOOObD» COBEPIICHUE
JAHHOTO JISSIHNS B OTHOIICHHH 3aBEIOMO HECOBEPILIEHHOJIETHETO SBISIETCS KBATM(PULIUPO-
BaHHBIM COCTABOM IIPECTYIICHHUS.

[Maparpad 775.08 ri. 775 «O0mue Haka3zaHUs; PErUCTPALIUs IPECTYITHUKOBY pasl.
XLVI Cpopa 3akoHoB mrtara duopuna ycTaHaBIMBaeT, YTO HpecTyIUieHHs (crimes)
noipassensercs Ha GeNOHUU ¥ MUCAUMUHOPHI.

Cornacho § 775.081, 775.082, 775.083 Bugamu (hejOHUH SIBISIOTCS:

1. ®enonus, 3a KOTOPYIO MOXKET OBITH HA3HAUCHO HAaKa3aHHUE B BUJIE CMEPTHOM Ka3HH
(capital felony).

2. denoHws, 32 KOTOPYIO MOXKET OBITh HA3HAUYEHO HAKa3aHHE B BUJIC TIOKU3HEHHOTO
nmumenus ceooosl (life felony).

8 Chapter 787. 2022 Florida Statutes. Available at: http://www.leg.state.fl.us/statutes/index.cfm?App_mode=
Display_Statute&URL=0700-0799/0787/0787.html [Accessed: 21th April 2022].

9 Chapter 775. 2022 Florida Statutes. Available at: http://www.leg.state.fl.us/statutes/index.cfm? App_mode=
Display_Statute& AVAILABLE AT=0700-0799/0775/0775.html [Accessed 8th December 2022].
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3. ®enonmnst 1 creneHW, KOTOpash HaKa3bIBAETCS JUIIEHHEM CBOOOABI Ha CpPOK
1o 30 et w/unmm mwrpadom B pazmepe 1o 10000 morm.

4. denonus 2 CTENEHU, HaKa3aHUe — J0 15 jeT auieHus: cBo00abl v/uiau mrpad 10
10000 mom.

5. ®enonus 3 creneHy, HaKa3zaHWE — A0 IATH JIET JUIIEHUS CBOOOABI W/WiH mTpad
10 5000 mon.

Cy1iecTByIOT TakXke JBa BUAa MUCIUMUHOPOB. MucauMunop 1 cTeneHn Haka3bIBa-
€TCsl JIMIIIEHUEM CBOOOIbI Ha CPOK JI0 OJIHOTO roja u/miu mrpadom B pasmepe g0 1000
nout. MUCIUMUHOP 2 CTETIeHH — JIMIIIEHHEM CBOOOIBI Ha CPOK 110 60 aHel n/vnu mrpadom
B pazmepe a0 500 mom.

3aKOH TaK)Ke COJEPKHUT MOHATHE HEYTOJIOBHOIO MpPaBOHAPYIIEHHs, HaKa3yeMoro
mrpadoM, KOHPUCKAIMEH WIH JPYTUM HEYTOJIOBHEIM HaKa3aHHUEM.

Taxum 00pazoM co3gaeTcs CTpOHAS | ITOCIIeIOBATEIbHAS CHCTEMa, B KOTOPOH KaX-
JI0€ TIPECTYTIIICHNE U3 PA3NUYHbIX I71aB CBO/Ia 3aKOHOB MOXKET OBITH COIMIOCTABIIEHO C JIPY-
MM TI0 TSDKECTH CO/ICSTHHOTO M CPOKaM WIIN pa3MepaM HaKa3aHHM.

I'maBa 609 «YronoBHEIH Komeke» CBoJla 3aKOHOB mTaTa MUHHECOTa COACPIKUT pas-
nen «IIpecTynuenus IpoTHB ceMbi» ',

OH BKIJIIOYaeT B ce0sl TaKKe MPECTYHBIE IESHUS B OTHOLICHUH JIeTel, KaKk HeoKasa-
HUE UM noanepkku — § 609.375, 3nonamepeHHoe Haka3aHue pedeHka — § 609.377, mpiTka
pebenka — § 609.3775, HeHamIeKalee HCIOTHCHUE OO0SI3aHHOCTEH WM ITOCTABJICHHE
pebenka B onmacHOCTh — § 609.378.

CormnacHo § 609.376 peGeHKOM sIBISETCA JIHIIO, HE AocTHriiee 18 ner.

YronoBHas OTBETCTBEHHOCTh 3a TOPTOBIIIO JIIOABMU MpeaycMoTpeHa § 609.281—
609.284, 3a He3akoHHOE JnIIeHHe cBoOobl — § 609.255. CormacHo 4. 3 § 609.255 poau-
TEJI He BIIpaBe HEOOOCHOBAHHO 3aMUPaTh WK HHBIM 00pa30oM OrpaHU4KBaTH CBOOOY pe-
OCHKa Ha J0JIr0e BPeMsl HITH JKECTOKHM 00pa3oM.

B MuHHecoTe (enoHnn He UMEIOT YHUBEPCATBHOM KIacCU(pHUKAIINN, MaKCUMAaITbHOE
HaKa3aH{e MPeyCMOTPEHO AJIS KaXI0T0 OTAEIBHOIO TSHKKOTO MPECTYIIICHHS.

Hanpumep, ecnu nuiio 310HaMEPEeHHO HAKa3ajuo peOeHKa 10 YEThIPEX JIeT U MPUYH-
HWJIO BpPEJ] €ro TOJIOBE, TJIa3aM, Iee JTUO0O0 OCTaBHIIO MHOTOYNCIIEHHBIE TIOBPEXKICHHUS Ha
TeJle, OHO BUHOBHO B COBEPIICHUU (PETTOHMH 1 MOXKET OBITh HAKa3aHO JIUILICHHEM CBOOOIBI
Ha CPOK JO MATH JIeT u/uinu mrpadom B pazmepe 10 10000 gom.

3a mBITKY pebeHKa MOKET OBITh Ha3HAYCHO J0 25 JeT JUIICHUS CBOOOIBI W/HITH
mrpad go 35000 nos.

3a MUCAMMHHOD IPH OTATYAIOMINX OOCTOSATENBCTBAX MPEAYCMOTPEHO HAaKa3aHUE B
BHJIE JIMIICHUsT CBOOO/IBI HAa CPOK 10 0JtHOTO roja u/wiu mrpad mo 3000 nomr. 3a mucau-
MHHOP — 10 90 aHe# mumenus cBo6oAs! u/wau mrpad g0 1000 mosm.

Menkuii MucnumuHOp (petty misdemeanor) He sIBISIeTCS MPECTYMJICHUEM, MaKCH-
MaJbHBIN mTpad 3a ero coepuenue — 300 gowr.

B mrare BammHTTOH TOHSATHE >XECTOKOTO OOpalieHHsi C JETbMH 3aKperuieHO
B 1. 26.44 «XKecTokoe oOpamenue ¢ pedeHkom» pasa. 26 «Cemeitabie oTHomeHUsD CBOa
3aKkoHOB mTara'’.

10 Chapter 609. 2022 Minnesota Statutes. Available at: https://www.revisor.mn.gov/statutes/cite/609 [Accessed
8th December 2022].

' Chapter 26.44. 2021 Revised Code of Washington. Available at: https://law justia.com/codes/washington/
2021/title-26/chapter-26-44/ [Accessed 8th December 2022].
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[Maparpad 26.44.020 ycraHaBiIHMBaeT, 4TO KECTOKOE 0OpallcHNE HITH HeHaJIexKalee
UCTIOJNIHEHHE O0SI3aHHOCTEH MO OTHOLIEHMIO K PeOCHKY O3HAuaeT CeKCyallbHOE 3JI0YIO-
TpeOJIeHne, CEeKCYAIbHYIO DKCIUTyaTalluio WM HAaHECEHUE YBEUHH JIFOOBIM JIUIIOM, KOTO-
pBIe TIPUBOAAT K MPUYMHEHHUIO BpeJa €ro 370pOBbI0, OJIAromoiay4uio, 0e30macHoCTH, a
PaBHO HEHaAJISKAIIUHI yX0J] CO CTOPOHBI JIMIIA, 00sI3aHHOTO 3a00THTHCS O peOeHKeE.

[Tox pebeHKOM MMOHMMAETCS JIUIO, HE ocTuriiee 18 ner.

KonkpeTHbIe cocTaBbl PECTYIUICHIH W HaKa3aHUA 32 UX COBEPIICHNE yCTaHOBIIECHBI
pa3HBIMU TJIaBaMu pasl. 9A «YTonoBHBIN Kojeke» CBoja 3aKOHOB IITaTa BamuHTTOH.

B wactHoctn, 1. 9A.42 mocBslieHa HEHaANCXKAIIEMy OCYIIECTBICHHUIO YXOJa
3a pebeHKoM' 2, B 1. 9A .44 comepiKaTcs COCTABBI MOJIOBBIX IPECTYIUICHHH, BKITIOYAS H3HA-
cuIoBaHue pebeHka’.

[Maparpad 9A.64.030 ri. 9A.64 npexycMaTpuBaeT OTBETCTBEHHOCTH 3a MPOJAXy U
MIOKYTIKY peOeHKa, €CJIH CICIKY COBEPIIAIOT POUTEIN MEXKTy COOOM HITH OJTHOM U3 €€ CTO-
POH SBIAETCS KOMIIETEHTHEII OpraH, a TaKkke B HEKOTOPHIX MHBIX CIydasx .

[Maparpad 9A.20.010 . 9A.20 «Knaccudukanusi npecTyIUICHHH» pa3lenseT Bce
npectyruieHus Ha ¢enonnn kiacca A, B u C, MUCAMMHHOPHI 1 MECTTUMHHOPBI TIPH OTSIT-
YAKOIIMX 0OCTOATENLCTBAX .

Hakazanus ycranosnens! § 9A.20.021:

— 3a (enoHu0 KiIacca A — MOXH3HCHHOE JHINCHUE CBOOOABI W/Wiu mTpad 10
50000 momm.;

— 3a Qenonuto kiacca B — numieHue cBoOoabl Ha cpok A0 10 jer u/unm 1mrpad
110 20000 moii.;

— 3a ¢enonuto kiacca C — yuiieHre cBOOOBI Ha CPOK JI0 IATH JIEeT W/uiau mrpad
1o 10000 moimr.;

— 32 MUCIUMHHOP IMPH OTATYAIOIIUX 00CTOSITENbCTBAX — JIUILICHHE CBOOOIBI HA CPOK
1o 364 nueit u/vnm mrpad go 5000 morr.;

— 3a MHCIUMHHOpP — JHIINGHHE CBOOOIBI Ha cpok 1Mo 90 mHed w/mium mTpad
1o 1000 mom.

O0sA3aHHOCTD 10 3a1MTe pefeHKa OT IeliCTBUI TPeThbUX JINI

K ocobennocmsam amMepuKkaHCKOTO 3aKOHOAATENBCTBA MOXKHO OTHECTH TO, YTO 32
HapyIIeHHEe TaKOoW 00sS3aHHOCTH yCTAaHOBJICHA YTOJOBHASI OTBETCTBEHHOCTb.

VYron0BHOE IpeciIeoBaHNe POANUTENICH 3a HapyIIeHHEe O0sM3aHHOCTH IO 3aIIUTE MO-
KET TPOM3BOJUTHCS 1O Pa3HBIM NPABOBBIM OCHOBaHMSM. HekoTopbie mTaThl HpsSMO
KPUMMHAIIM3YIOT TaK HAa3bIBAEMOE HAHECCHUE TPaBM IyTeM Oe3/1eicTBuUS (T.€. KOTAa U0
JIOIyCKaeT HaHECEHHE TPaBMbI APYTMM JHMIOM). B Npyrux mraraXx OTBETCTBEHHOCTh
MO>KET HACTYNaTh 3a HEHAJJIe)kKalllee UCIIOJIHEHNE POJUTENILCKUX O00s3aHHOCTEH WU TO-
MeleHne pedeHKa B onacHyto cutyamnuio (Stanziani & Cox, 2021:692).

12 Chapter 9A.42. 2021 Revised Code of Washington. Available at: https://law justia.com/codes/washington/
2021/title-9a/chapter-9a-42/ [ Accessed 8th December 2022].

13 Chapter 9A.44. 2021 Revised Code of Washington. Available at: https://law justia.com/codes/washington/
202 1/title-9a/chapter-9a-44/ [Accessed 8th December 2022].

14 Chapter 9A.64. 2021 Revised Code of Washington. Available at: https://law.justia.com/codes/washington/
2021/title-9a/chapter-9a-64/section-9a-64-030/ [Accessed: 21th April 2022].

15 Chapter 9A.20. 2021 Revised Code of Washington. Available at: https://law justia.com/codes/washington/
2021/title-9a/chapter-9a-20/ [Accessed 8th December 2022].
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Cornacho 4. 2 § 609.378 CBona 3akoHOB 1ITaTa MUHHECOTa POJUTEND, ONIEKYH WIN
JIMIIO0, OCYIIECTBIISIONICE YXO/I, KOTOPOE OCO3HAHHO IMO3BOJISET MPOJIoJDKatoleecs (hu3u-
YECKOE WM CEKCYaTbHOE HACHIINE HaJI PEOCHKOM, BHHOBHO B HEHA/IJICKAIIEM UCTIOITHCHUU
00s13aHHOCTEH 110 OTHOIICHHUIO K peOeHky. HakazaHue — 10 OJHOTO roja JUIIEHUS CBO-
001161 u/wiu mwrpad 1o 3000 gow.

B mirate BammHTTOH HMEETCS CIEUATBHBINA COCTAB MPECTYTUICHUS — OCTABJICHHE pe-
OcHKa Ha MOTICUYCHUN CEKCyaIbHOTO mpectynmHuka (§ 9A.42.110). JlanHOE mpecTyIuieHne
HUMEET MECTO, €CIIA POIUTEIH UIIH MHOE JIUI0, 00sS3aHHOE 00eCcTIeunBaTh O€30MacCHOCTh UITH
OCYIIECTBJISATh YXOJ, OCTaBJISIET PeOCHKA C JIMIIOM, KOTOPOE, KaK eMy M3BECTHO, 3aperu-
CTPUPOBAHO HIIM 0053aHO 3apETHCTPUPOBATHCA KaK CEKCyalbHBIA MPECTYITHHUK 110 3aKOHY
mTaTa BamuHrToH b0 1o 3akoHy (10A3aKOHHOMY aKTy) HHOW FOPHUCIUKIINN, HMEIOIIeH
aHAIIOTUYHBIE TpeOOBaHMsI, 3a TI0JIOBOE MPECTYIUIEHNE MPOTUB pedeHKa. [laHHoe nesHue
SIBIISIETCS] MECTUMIHOPOM.

[Taparpad 9A.42.100 comep>kKHUT COCTaB IMMOCTaBJICHIS peOCHKA B OTACHOCTD C UCTIOIh-
30BaHUEM OTpaHHUYEHHBIX B 000poTe BemecTB. OHO HMEeT MECTO, €CITH JIUIO YMBIIIIJICHHO
paspemaeT HaxoIAIIeMYCs Ha eT0 MK IUBEHUH PEOCHKY MOIBEPTaThCs JEHCTBHIO, TIIOTATh,
BJIBIXaTh MIJIM KOHTAKTHPOBATH C MeTaMpeTaMHHOM, 3(peIpHUHOM, TICeBI0AHEAPUHOM, KHJI-
KHM aMMHUaKOM, BKITFOYAst UX COIIM, U30MEPHI U COJIM U30MEPOB, KOTOPBIE HCIIONIB3YIOTCS B
IIPOM3BOCTBE METaM(UTaAMUHA.

YcTaHOBIEHNE YTOJIOBHOW OTBETCTBEHHOCTH 32 HAPYIICHUE O0SI3aHHOCTH T10 3aIlUTe
CTaJIO MPEeIMETOM MHOTOJIETHUX OKUBIICHHBIX JUCKYCCUI Cpeli aMepUKAHCKUX UCCIIEIO-
BaTenei.

B nuteparype TOBOPUTCS O TOM, 4TO, XOTS 3aKOHBI INTaTOB CHOPMYIHPOBAHBI I'CH-
JIEPHO HEUTPAIIBHO, IPUMEHEHUE JAHHONW HOPMBI IIPUBOJUT K AUCKPUMUHALUU MaTEPEN.

OT4acTH 3TO OOBSACHSAETCS TEM, UTO MY>KYHHBI 10 CTATUCTUKE YaIle SBISIOTCS CY0h-
€KTaMH )KECTOKOT0 OOpaIlIeHUsl ¢ peOCHKOM ITyTEeM aKTUBHBIX JCHCTBUH, CIIEIOBATEIBHO,
MaTepH Yallle OKa3bIBAIOTCS B POJIU 0€3/1eHCTBYIONUX CyOBEKTOB.

Tak, cormacHo YeTBepTOMY HAI[MOHAILHOMY HCCIICAOBAHUIO CIIyYaeB KECTOKOTO U
HeHaiexkaniero oopamenust ¢ getbMu 2010 1. (The Fourth National Incidence Study of
Child Abuse and Neglect) 62 % pebeHka MO BEPIIIUCH TOCITaTeIbCTBAM CO CTOPOHBI MY K-
gyuH (Stanziani & Cox, 2021:692).

OnHako ClIeAyeT YUYUThIBATh, YTO JIOJIS JKEHIIMH, JTOMYCTHBIINX KECTOKOE 00palie-
HUE ITyTeM JIEHCTBUS, BCE e OYeHb BEJIMKA, a OTIIBI PeKe MPHUBIIEKAIOTCS 32 HApyIICHHE
obs3anHOCTEH 110 3amuTe (Stanziani & Cox, 2021:692; Lee & Douglas, 2021:641-645).

AMepHUKaHCKHE WCCIIE0BATENd MHUITYT O TOM, YTO TPaJUIIMOHHO MMEHHO MaTepy
paccMaTpHuBarOTCs Kak JINIA, KOTOPBIE 00s3aHbl HECTH MOJHYI0 OTBETCTBEHHOCTH 3a 0e3-
OTIACHOCTH peOeHKa, 3alUIIaTh €0, 3a0BITh O CBOMX COOCTBEHHBIX HHTEPECAX, €CITH TOTO
TpeOyroT nHTepechl pedbenka. Oxxuaanus oOIecTBa B OTHOIIEHHH OTIIOB TOPa3/0 MEHb-
e ¥ CBOJAITCS B OCHOBHOM K MarepuajbHOMy obOecrmeueHuio pedOeHka (Mahoney,
2019:434; Jacobs, 1998:646, 660).

HexoTopble yrojoBHEIE Jiena JeCTBUTENBHO CBUICTEIBCTBYIOT O TOM, YTO OTHOIIIE-
HUE TPaBONPHUMEHUTENEH K MaTepsM, KOTOpbleé HE CMOTIIM MO pa3HbIM NPUYAHAM
3alUTHUTD JIETeH OT TPETHUX JIHII, O0JIee CYypOBOE: OHH MOTYT OBITH OCYXJICHBI 110 TEM JKe
CTaThsIM, YTO M JIMIIA, HEMIOCPECTBCHHO MPUMCHSIBIIINE HACUITHE.

Tak, B mTare diopua UMEIH MECTO JBa PE30HAHCHBIX YTOJIOBHBIX JIeja.

[o neny Zile vs State (1998) 3a yOMIICTBO U HECKOJIBKO 3ITU30JI0B KECTOKOTO 00pa-
LIeHHA C JI0UYephi0 OblIa OCYXKJIeHa MaTh, KOTOpask MPUCYTCTBOBAJa BO BpeMs HaHECEHUS
CBOMIM MYXXEM yJ1apoB MOTepIeBIIel u 6e3neiicTBOBaNa. X0TSA MaTh HE MPUYHHSIIA JOUEPH
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MOBPEK/ICHUH M caMa MOJIBepraiach HACHIMIO CO CTOPOHBI CYIIpyra, OHa ObLIA MPUTOBO-
peHa K MOKM3HEHHOMY JIMIICHUIO cBOOObI. Ee cynpyr ObL1 0CysK/eH 3a yOMHCTBO MepBoii
crernieHn cBoeii nagauepunibl (Mahoney, 2019:442-444).

B nene Schwarz vs State (1997) >keHmmuHa ObIJIa OCYXACHA 3a XKECTOKOE 00paIieHue
CO CBOUM ITaCBIHKOM, MIOBJIEKILIEe ero cMepTh. B ene umenock 17 cBuaereneii, ocyxaeH-
Has 00Ccy’k/Jaia CBOIO HENFOOOB K MaJbuMKY CO 3HAKOMBIMH, CITy’K0a 3aIUTHI IeTel 1o-
JTydaja HEOTHOKPATHEIE COOOIIEHHUS O KECTOKOM oOpamieHuu. OTell, 0HAKO, 3asiBHII, UTO
HE 3aMevall HU4ero 1noio0Horo. B urore Mauexa Obliia mpuroBopeHa K Mo>KU3HEHHOMY JIH-
LICHHUIO CBOOO/IBI, a OTell peOCHKA HEe ObLI OOBHHEH HU B KakoM npectyuieHun (Mahoney,
2019:442-444).

B nmTeparype ykaspiBaeTCsl Ha HECIPABEIUIMBOCTh TaKOTO MOJX0Ja, OCOOEHHO
B CUTYyaIUsIX, KOTJa MaTepU CaMU NOJIBEPTaJIUCh JIOMAIlIHEMY HacHiIui0. Takue Matepu He
POCTO (PU3NYECKH HE MOTYT MPOTHBOCTOSITH CBOMM TapTHEPaM, HO U HCIBITHIBAIOT (hu-
HAHCOBBIE, ICUXOJIOTHYECKIE U HHBIE TPYAHOCTH C TEM, YTOOBI TIOKUHYTh UX U IOMECTUTh
pebenka B 6e3omacHbie ycnosus (Mahoney, 2019:434, 441-444).

[lapamokc B TOM, 4TO, €CIIM MaTh MOJBEPIIIACh JOMAIIHEMY HACHIIMIO, OHA TYT K€
paccMmarpuBaeTcs Kak JIMIO0, KOTOpOe 3HaeT 00 OMacHOCTH Ui peOeHKa, Jake eclid caM
peOeHOK HACKIIMIO HE TOIBEPTAJICS, U JIOJDKHA HEMEJICHHO MPEATPUHSATE MEPHI 11151 obec-
MeYeHMst ero 0e30MacHOCTH, XOTS JaKe CBOIO 0€30MaCHOCTh OHAa 00ECIIeYUTh HE B COCTOSI-
Huu. OOpateHre 3a TOMOIIBIO B TOCYJapCTBEHHBIE OPTaHbl CTABHUT €€ B YSA3BHMOE T0JI0-
JKEHHUE, MTOCKOJIbKY pebeHKa MoryT 3a0path u3 ceMbH (Stanziani & Cox, 2021:694, 706).

CrnokuBIIasicss MPaKTUKA, PU KOTOPOU O€3/ICHCTBYIOIIME POIUTEIIN HAKa3bIBAOTCS
TaK K€ WM CTPOXKE TeX, KTO HEMOCPEACTBEHHO HAHOCWI PeOeHKY BpEI, HE MOXKET OBITh
MpU3HaHA CIpaBeTuBOH. HOpMBI pOCCHICKOTO YroJIOBHOTO 3aKOHA 00 OCTaBJICHHUH B
OTACHOCTH M O KECTOKOM OOpaIleHnu ¢ peOCHKOM U MPAKTHKA UX PUMEHEHHS SBIISIOTCS
B 3TOM OTHOIIIEHUH MPEANOYTUTEIEHBIMU.

TesecHble HAaKa3aHUA

K ocobennocmsam yronoBHo-mpaBoBoi oxpanbsl nereit B CIIA ciemyer Takxke
OTHECTH TO, YTO B CTpaHE pa3pelieHo NpUMEeHeHHE PU3MYECKON CHITBI C LIENIBI0 HaKa3aHUs
nereit (Edwards,1996:983-984).

CIIA sBasieTcs €AMHCTBEHHON CTPaHOM C Pa3BUTON NMPaBOBON CHCTEMOMH, KOTOpas
He patuduinmponana Kousennuto OOH o npaBax pedenka (1989 r.).

Xots ct. 19 n . 2 ct. 28 KonBeHiuu o npaBax peOeHKa HAIPSIMYIO HE 3alpeniaroT
TeJecHbIe Haka3aHusi, KoMuTeT o mpaBaM peOeHKa CUNTAET UX HEMPUEMIIEMBIMH (ITyHKTHI
20-22 3ameuanus obmero nopsaka 8 «IIpaBo pebeHka Ha 3aIIUTY OT TEJIECHBIX HaKa3aHUH
U IPYTUX )KECTOKUX WM YHIIKAIOIIMX JIOCTOMHCTBO BU0B HakazaHus», CRC/C/GC/8, 21
asrycra 2006 r.'%).

B mirate ®dnopua paspenieHo mpuMeHeHne pa3yMHBIX (reasonable) n Heupe3aMepHBIX
(non excessive) Hakazanuil. TenecHbie HaKa3aHUS T03BOJICHO IPUMCHSITH HE TOIHKO I0MA,
HO ¥ B mKonmax'’.

16 3ameuanue o6uiero nopsuka 8. Komurer no npasam genoseka. Copok Bropas ceccus. XKenesa, 15 mas — 2
utonst 2006 roma // Bubnuoreka Mo mpaBaM deNOBeKa. YHHBEPCHTET MHUHHCOTHL. PeXUM JOCTYIHO:
http://hrlibrary.umn.edu/russian/crc/Recrcomm8.html (nara o6pamenus: 08.12.2022).

17 Roelke, W. It’s not illegal to spank your child in Florida. 4th November 2021Available at:
https://www.google.com/amp/s/www.jacksonvillecriminaldefenseattorneyblog.net/amp/its-not-illegal-to-
spank-your-child-in-florida/ [Accessed 8th December 2022].
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Yacte 2 § 39.01 1. 39 «IIpouexypsl, oTHOCAIMECS K AeTsiM» CBOAa 3aKOHOB IITaTa
®dnopuga ycTaHaBIMBaeT, YTO MOJJEPKAHUE AUCLMIUIMHBI MyTeM TEJCCHBIX HaKa3aHUH
POIMTENEM WM HHBIM 3aKOHHBIM OIIEKYHOM peOeHKa caMo 10 ceOe He SIBIISETCS )KECTOKUM
obpaleHneM, eclii He HaHOCUT pebeHKy Bpena'®.

CornacHo 1. «a» 4. 34 § 39.01 Bpen 300pOBBIO MM OJIaromosryunto pebeHKa — 3To
MpUYMHEHHE (PU3NIECKOr0, MEHTAJIBHOTO MM SMOLMOHAIBHOTO yuep6a. [lpu sTom npu-
HUMAIOTCSl BO BHUMaHHE Takue (pakTopsl, KaKk BO3PacT peOeHKa, UCTOPHS MPEIbIAYIINX
TpaBM, PACIOJIOKEHUE IMOBPEXKICHUNM Ha Teje, YUCIO IOBPEKIACHUH, TUI HAHECEHHOU
TPaBMBI.

B nene Raford vs State (2002) BepxoBHbIN cyj mTata Oiaopuaa IOCTAHOBUI, YTO
OOBIYHBIC NIUICTIKM B TIPUHIIUIIE SBJISIOTCS Pa3yMHBIM W HEM30BITOUHBIM TEJIECHBIM HaKa-
3aHUEM.

OpHako B psizie 1eJ1 Cybl IPUXOJWIIN K BBIBOAY, YTO IUICHIKK HE SIBISIMCH AOIYCTH-
MBIMH.

Tax, B nene Hall vs State (2018) peOCHOK MOMBITAJICS 3alIUTUTh MaTh, KOTJIa MOJICY-
JUMBIH peI ee y1apuTh B Mamune. [1o npuOrITiH 10MOM oACy IMMBI TprBes peOeHKa
B JIOM U HaHEC €My HECKOJIbKO ynapoB peMHeM. Koxka pebeHka Obliia OBpEeXICHA, CIe b
Ha HEHl 0CTaBAJIMCh HECKOJIBKO JTHEH.

Cyz npu3HaJ MoJICYy IMMOTO BUHOBHBIM B )KECTOKOM O0OpalieHuu ¢ peOeHKOM. ATieln-
JSIMOHHBIN CyJ] IOATBEPINI 3aKOHHOCTh M1 0OOCHOBAaHHOCTb IIPUTOBOPA, OTMETHB, YTO O
MOJIACPKaHUN TUCIUIIMHBI B TaHHOM CITy4ae peyd WATH HE MOTJIO, IOCKOJIBKY peOeHOK
3alUIIAT CBOIO MaTh' .

IIpenenentnoe npaso mrata dnopuaa paspemaet nienaT peOeHKa 1mo sroguuam
PYKOI, pEMHEM WJIN JIONATKOM, ecii peOEHOK OZIeT ¥ yaphl HE OCTAaBIIIOT CJIE0B Ha KOXKE
WK cIie/lbl He3HAYUTENbHBl. PeOCHKY HE JOKHBI HAHOCUTBCS IOBPEXKICHHS, TPEOYIOLIHe
MEIMIMHCKOTO BMelarenbcTBa. Hakasanue — 3To OTBET Ha HEHaJyIeXkallee MMOBEeICHHE
pebenka. Heomyctumo nienars pebGeHka Mo NpuYMHe THEBA WM U3 MECTH™ .

Ouznueckre Mephl MOJICPKAHUS JUCHUTUTUHE H30BITOYHBI, €CIIM OHU SIBIISIFOTCS
pe3yAbTaTOM MPUMEHEHHUS] CMEPTOHOCHOTO OPY)KHSI WIIM BJIEKYT CIIEAYIOIINE WM UHBIE
0J00HbIE UM MOBPEKICHHUS:

1. PactspxeHust, BBIBUXU WU TIOBPEXKICHUS XPSILEH.

2. Ilepenomsl KocTel WM yepena.

3. IlopaskeHHe TOJIOBHOTO WIIM CIIMHHOT'O MO3Ta.

4. BHyTpruYepenHoe KpPOBOM3JIUSHHE WIM TOBPEXKICHUS JPYTUX BHYTPEHHHUX
OpTaHoB.

5. YyuieHue UM yTOIUIEHHE.

6. OXOTH WIIH ONIITapuBaHUe.

7. Ilope3ssl, pBaHbIE paHbl, IPOKOJIbI UIU YKYCHI.

8. IlocTosiHHOE MM BpeMEeHHOEe 00e300pakuBaHue.

18 Chapter 39. 2022 Florida Statutes. Available at: http://www.leg.state.fl.us/statutes/index.cfm?
App_mode=Display Statute& AVAILABLE AT=0000-0099/0039/0039.html [Accessed 8th December 2022].
19 Roelke, W. It’s not illegal to spank your child in Florida. 4th November 2021Available at:
https://www.google.com/amp/s/www .jacksonvillecriminaldefenseattorneyblog.net/amp/its-not-illegal-to-
spank-your-child-in-florida/ [Accessed 8th December 2022].

20 Roelke, W. It’s not illegal to spank your child in Florida. 4th November 2021Available at:
https://www.google.com/amp/s/www.jacksonvillecriminaldefenseattorneyblog.net/amp/its-not-illegal-to-
spank-your-child-in-florida/ [Accessed 8th December 2022].
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9. IlocTosHHYIO WIIM BpEMEHHYIO IIOTEPIO MITH MOBPEXK/IEHUE YaCTH TeJla, HapyIIeHne
aubo yTpaty ee QyHKIHU.

10. 3HauuTeNbHBIC CUHAKH WIN PYyOLBI.

B MunHecoTe pa3pemnieHo IPUMEHEHNE CHITBI K peOSHKY POIUTENIEM, OTIEKYHOM, YUH-
TEJIeM WU JPYTUM JIUIIOM, OCYIIECTBISIONINM yYXOJ, IS CICPKUBAHUS UM KOPPEKIIUU
noBeaeHus, cornacHo § 609.379 rin. 609 Cona 3akoHOB wwTaTa. [Ipu sToM crnenyeT npu-
HUAMaTh BO BHUMaHHue § 609.377, 3anpemaronuii 310HaMepeHHOe HaKa3aHue .

IMaparpad 9A.16.100 ri1. 9A.16 «3amurts» pasza. 9A Cpoja 3akoHOB 1iTata BamuHr-
TOH pa3pelraet MPUMEHEHUE Pa3yMHON U YMEPEHHOMN CHIIBI K PpEOCHKY POJIUTEIIEM, OTIEKY-
HOM MIIH YUHUTEJIEM IS CIEPKUBAHMS M UCTIPABIEHHS HEXKeIaTeILHOTO HOBEICHUS .

Poccuiickas dexnepanunst 00s3aHa cOONMOAATH MPHHATHIE HAa ce0si MEXyHAPOIHBIC
00s13arenbcTBa. TellecHble HAKa3aHUs SBJSIOTCS HEIOMYCTUMBIMH, OJHAKO 3TO HE O3HA-
YaeT, 4TO BCAKOE Haka3aHUE JOJDKHO BJIeYb 32 COOOIl YTrOJIOBHYHO OTBETCTBEHHOCTb.
BrionmHe BO3MOXKHBI TTpEeKpaIlieHre yroJloBHOTO Jieyia N0 MPUYHHE MajO3HaYNTEeITbHOCTH
Y aJIMUHUCTpPATUBHAs OTBETCTBEeHHOCTH (Nagornaya, 2017).

Bo3pacrt, ¢ KOTOpOro peGeHKa MOKHO 3aKOHHO OCTABHTH O/THOTO J0Ma

Taxkoit BO3pacT 3aKOHOAATEIbHO ycTaHoBieH B 5 mtatax CIIIA. On Bappupyercst ot
6 mo 14 ner (Jennissen, Evans, Oral & Denning, 2018:56).

HanwmonanpHas kamnanws 1o 3amute aereid — National Safe Kids Campaign — nepBas
HaI[MOHAJbHAS OpraHW3allysi, HAMpaBJICHHAs Ha MPEAOTBPALICHUE HAHECCHHS JIETSIM
HEYMBIIUICHHBIX TPABM — PEKOMEH]IyeT He OCTaBJISATh OJHUX JoMa aereid o 12 net. [Ipu-
CMaTpHBaTh 3a APYTHUMH ICTEMHA MOTYT HECOBEPIIICHHOJICTHUE, TOCTUTIIHE 15 JeT.

Jenaprament mrata @iaopuaa mo nejaam IeTed U CeMbH PYKOBOJICTBYETCS HIMEHHO
STUMH PEKOMEHIAIMSIMHU.

Heobxomumo yOemuThest, 9TO ACTSIM HEIOCTYITHO OTHECTPEILHOE OpPYKHE, a TaKkKe
OTPaJNTh UX OT OacceifHa, eciu TakoBOU UMeeTcs. JleTsaM TOIKHO OBITh H3BECTHO O Telle-
(hoHHOM HOMEpE CITykKOBI criaceHusi. PekoMeHIyeTcsl yCTaHOBUTh TEXHUYECKHUE CPEJICTBA,
yepes KOTOphIe MOKHO YBHJIETh PeOeHKa B TeUeHHE THS U TOBOPHTH C HUM™,

B MunHecoTe BO3pacT, ¢ KOTOPOTO MOXHO OCTaBUTh peOCHKA JIOMa OJTHOTO, HE yCTa-
HOBJICH 3aKOHOM.

CornacHo peKOMeHIalusM ImTara peOeHKka Miajie 7 JIeT HeNb3s OCTaBJISATH JIOMa
omaoro. C 8 mo 10 mer MoxHO ocTaBUTh MakcuMyM Ha 3 waca. C 11 mo 13 mer —
Ha 12 gacoB. C 14 no 15 ner — Ha 24 yaca. B 1617 et — Ha OoJibliiee KOJIMYECTBO YaCOB,
€CJIM €CTh CBS3b C POAUTENSAMHU U IUIaH, KaK J€HCTBOBATh B UPE3BbIUANHON CUTYALIUH.

OcraBuTh peOcHKA ¢ MITAAIIIMHA TETEMHA MOXHO ¢ 11 JIeT Ha MPOMEXKYyTOK BpEMEHH,
COOTBETCTBYIOIINN BO3PACTY MPUCMATPHUBAIOIIECTO peOSHKA.

21 Chapter 609. 2022 Minnesota Statutes. Available at: https://www.revisor.mn.gov/statutes/cite/609 [Accessed
8th December 2022].

22 Chapter 9A.16. 2021 Revised Code of Washington. Available at: https://law.justia.com/codes/washington/
202 1/title-9a/chapter-9a-16/ [Accessed 8th December 2022].

23 Dunnan, T. What are the laws about leaving your children home alone? 07 th August 2020. Available at:
https://www.wptv.com/news/region-martin-county/stuart/what-are-the-laws-about-leaving-your-children-
home-alone [Accessed 8th December 2022].
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[Ipu 3TOM MOKHBI YYHUTHIBATBCS YPOBEHb 3pEIIOCTU PEOCHKA; €ro MpeabLayIiee
MOBECHNE, BKIIOYAs CYHIIMIATHHBIC MBICIH M MOCTYIKH, TIOJKOTH, IIPAaBOHAPYIIICHISI;
noxapHas 6e301acHOCTb B JIOME 1 ApyTrue GakTopsr ',

CornacHo peKOMEHJalMAM IlITara BallMHITOH A€TH, HE JoCTUrmue 9 Jer, He
JOJDKHBI OcTaBaThes JoMa 0e3 mpucMmorpa. Ot 9 g0 12 net mereil MOXKHO OCTaBISTH HE
Oozee, uem Ha 2 vaca. C 13 yiet peOeHOK BIIpaBe MPUCMATPUBATh 3a IPYTUMH JI€THMU HE
6onee, uem 12 wacoB. [leTeit ¢ HHBAIHMIHOCTHIO MIIM MHBIMHU IOJI00OHBIMU OCOOCHHOCTIIMHU
HE PEKOMEHJIYETCSI OCTABIIATH JOMa OJHUX.

[Ipuaumas pemienne, poaUTENH JTOJDKHEI YUUTHIBATh YPOBEHB 3PEIOCTH PeOCHKA U
BO3MOHOCTb MOJIYUUTb MOJAEPIKKY OT Jpy3ed UK coceieil B cIydae Ype3BbIUaitHOM cH-
Tyamuu>.

Bce st pakTopsl ODKEH y4ecTh KOKABIH POAUTEND B IIO00H CTpaHe, OCTABIISSA pe-
Oenka oxHoro soma (Schnitzer, Covington, Kruse,2011:45). OHu noanexar oleHKe Mpu
BO3MO’KHOW KBaJTM(UKAIIUH JIETHUS KaK OCTaBJIeHHUS peOeHKa B OMTaCHOCTH.

OcragJieHne peGeHKa 0JHOTO B aBTOMOOHJIe

ITo ganabiM ctaTtucTukH, ¢ 1990 mo 2022 r. B cpennem B CIIIA exxeroaHo ymupaio
38 mereii u3-3a nmeperpesa B aBTOMOOMISIX. OHAKO B OOJBIITMHCTBE CIydaeB PeOCHOK ObLI
HEYMBIIIIJICHHO OCTaBJCH B MAIllMHE WM MOJYYWJI K HEH JOCTYIl caMOCTOsTeNlbHO. Bo-
peKy 00IIIECTBEHHOMY MHEHHIO TOJIBKO HEMHOTHE JIejia ObLIN CBSI3aHbI C YIIOTPEOICHUEM
pPOIUTENIEM WITH HHBIM 0053aHHBIM JIMIIOM aJIKOTOJIS JTNOO HAPKOTUKOB WJIH C IPEABLTY M
BMEIIATEILCTBOM CITYKOBI IO OXpaHe JeTeii’.

Ha denepansHoM ypoBHE 3TOT BOonpoc He yperynupoBaH. B 21 mtate umerorcs cre-
LMAbHBIC 3aKOHBI 00 OCTaBJICHHM JICTEH B aBTOMOOWIE, 26 IITATOB MPEAyCMATPUBAIOT
0oJiee 001IKe HOPMbI 00 OCTABJICHUH B aBTOMOOMIISIX dKHBOTHBIX U JICTCH U OCBOOOXKICHUHU
OT TPAKIAAHCKO-TPABOBON OTBETCTBEHHOCTU TE€X, KTO MPEANPUHSI MEPhI 110 HUX 3aIUTE
(Tak Ha3BIBaEMBIC 3aKOHHI O ropsueii MamuHe — hot car laws). boasImMHCTBO 3aKOHOB MPH-
MEHSIETCS K IeTsM 10 6 s1eT. HekoTopble mTaThl JOMyCKarT, YTOOBI 32 peOSHKOM IPUCMAT-
puBan apyroii pedenok crapme 12, 14 umm 16 ner?’.

Cormacuo 4. 1 § 316.6135 . 316 «YHubHUIEpOBaHHBIC IPABHIIA JOPOIKHOTO JIBHIKE-
Hus B mtate» pasza. XX «ABromobunmy CBona 3akoHOB mtata Diopuaa 3amperniaeTcs
OCTaBJIATh peOeHKa Mitaiie 6 jJetT 6e3 IpUucMoTpa B aBTOMOOHIIE:

— Oosee yeM Ha 15 MHHYT (I1. «a») WK

— Ha 11000 BpeMsi, €CJIM MOTOP aBTOMOOWMJISI BKJIFOUCH, 3JI0POBbE peOCHKA MO/ yTPO-
30i1 6O OH MCHIBITEIBAET cTpece (T «by) 2.

24 Qlson, Poole & Envall, P.A. MN law on child supervision is vague — your ex’s attorney won’t be.
Available at: https://northlandlawyers.com/mn-law-on-child-supervision-is-vague-your-exs-attorney-wont-be/
[Accessed 8th December 2022].

25 As a co-parent, when can i leave my child home alone? Available at: https:/elisebuiefamilylaw.com/
as-a-co-parent-when-can-i-leave-my-child-home-alone/ [Accessed 8th December 2022].

26 Cm.: U.S. Child hot car death data analysis from the kids and car safety national database (1990-2022). P. 3,
8. Available at: https://www.kidsandcars.org/document_center/download/hot-cars/Child-Hot-Car-Deaths-
Data-Analysis.pdf [Accessed 8th October 2023].

27 McKenna, R. Is it illegal to leave a child in the car? 2017. Available at: https://www.finder.com/child-in-car-
laws#:~:text=There's%20n0%?20federal%20law%20covering,your%20children%20in%20the%20car
[Accessed: 8th December 2022].

28 Chapter 316.6135. 2022 Florida Statutes. Available at: http://www.leg.state.fl.us/Statutes/index.cfm?
App_mode=Display_ Statute&AVAILABLE = AT=0300-0399/0316/Sections/0316.6135.html  [Accessed
8th December 2022].

CRIMINAL LAW AND CRIMINOLOGY 1023



Haeopuas U.U. Bectank PYJIH. Cepust: FOpummaeckue Haykw. 2023. T. 27. Ne 4. C. 1007—1027

Hapymenue 1. «a» npejacraBisier co00i MUCAUMHUHOD 2 CTETICHH, IyHKTa «b» — He-
YTOJIOBHOE HAapyIICHHE MPaBHJI JJOPOKHOTO IBUYKCHUSI, 32 KOTOPOE Ha3HAvaeTcs mTpag oT
50 no 500 mom.

B MuHHecoTe HeT crealbHOT0 3aK0Ha Ha ATOT CYET, IPUMEHSIOTCS 00IIHe HOPMBI.

CornacHo § 46.61.685 ri1. 46.61 «IIpaBumna 10poXHOTO IBHXKEHUS» pas3ll. 46 «ABTO-
TpaHCIOPTHBIE cpeacTBa» (CBoAa 3aKOHOB INTaTa BammHTTOH m000O€ JHII0 HE BIpaBe
OCTaBJIATH pebeHKa 10 16 et 6e3 mprucMoTpa B aBTOMOOHIIE BO BpeMsl paOOTHI IBUTATE,
Ha MapKOBKe, MPU OCTAHOBKE Ha OOIIECTBEHHOW Tpacce WM B OOIIECTBEHHOM MecTe C
BKJIFOUEHHBIM MOTOpOM?’. JlesHue ABJIAETCS MUCAMMUHOPOM.

B Poccun 0TBETCTBEHHOCTh BOAUTENSI MOXKET HAacTynuTh o 1. 1 ¢1. 12.19 Koaekca
P® 06 agmunucTpaTHBHBIX NpaBoHapymienusx>’. Corsacho 1. 12.8 TIpaBui 0poKHOTO
nemkenus, yTB. IlocranoBnenunem IIpaButensctsa P® ot 23 oxtabpsa 1993 r. Ne 1090°,
3arperaeTcsi OCTaBIATh B TPAHCIIOPTHOM CPEJICTBE Ha BPeMs €ro CTOSTHKH peOeHKa B BO3-
pacTe miajmie 7 JeT B OTCYTCTBHE COBEPIICHHONIETHETO nIa. Takke BO3MOYKHA YyTOJIOB-
Has OTBETCTBEHHOCTH 1O CT. 125 YK P®.

3aKkiIoueHne

1. B CIIIA HOpMEI, o0ecTieunBaroINe 3alIUTy ACTEH OT KECTOKOTO W HEeHaJIexKa-
ero oOpalieHus, CyIIecTBYIOT Kak Ha (pe/iepaJbHOM YPOBHE, TaK M HA YPOBHE IITATOB.

B xaxxzioMm mraTe 3aKOHOJIATETIHHO yCTAaHOBJIEHA 00S3aHHOCTD CJIENIaTh 3asBICHUC B
KOMIIETEHTHBIE OPTaHBI O CITy4asixX )KEeCTOKOTo oOpalieHus ¢ pebeHKoM. B HekoTophIxX 1mTa-
TaxX OHAa PaCHpOCTpPaHSIETCS HA BCEX JIMII, BKIIOYAs YICHOB CeMbU peOeHKa, JOCTHUTIIHIX
18 met, B ApyTHX — TOJIBKO Ha JIUI, 3aHUMAOIINXCS ONIpeaAesIieHHOH podeccueid, Hampu-
Mep Bpauei.

B namreii ctpaHe opraHbl U yUpeKACHUS CUCTEMBI TPOMUITAKTHKY Oe3HA30PHOCTH U
MIpaBOHAPYIICHWH HECOBEPIIEHHOJETHUX OO0S3aHBI He3aMeIIHTEIhHO WH(OPMHUPOBATH
OpTaHbl BHYTPEHHUX JIEN O (PaKTax KeCTOKOTO oOparieHus ¢ pebeHKoM. OTBETCTBEHHOCTh
3a HapylLIeHHWe TaHHOW OOS3aHHOCTH, KaK M MHBIX OOS3aHHOCTEH, HACTYNaeT COTIACHO
JIOKaJIbHBIM aKTaM WJIM 3aKOHOJATEeNhCTBY Ha 0OmIMX ocHoBaHWsX. [locne Hamexamero
00CYyXJIeHHsST BO3MOYKHO BBECHHE CIIEIMATBHON HOPMBI, IIPeAyCMaTPUBAIOIIe aAMUHH-
CTPaTHBHYIO OTBETCTBEHHOCTh 3a HECOOOIIEHHE O CIy4asx >KECTOKOro 0OpalieHus
¢ peOeHKOM 151 60JIee IMPOKOT0 KPyTa CIIEIUAIBHBIX CyOhEKTOB.

2. B CIIA mon xecrokum oOpamennem ¢ pedenkom (child abuse) mornmmaetcs
B Y3KOM CMBICJIC KOHerTHLIﬁ COCTaB MPECTYIUICHHA, a B HIUPOKOM — COBOKYITHOCTbH
MPECTYMHBIX NOCATATENBCTB Ha peOeHKa.

CBOBI 3aKOHOB HEKOTOPBIX INTATOB COAEPIKAT OTAENBHBIC TJIaBBl WU Pa3zeiibl,
MIOCBSIILIEHHBIE MPECTYIUIEHUSM MpOoTUB neTed (Pnopuaa) nubo mpoTuB AeTell U CeMbU
(Munnecora).

VYronoBHbI Kopekc PD comepUT cOOCTBEHHYIO CUCTEMY YTOJIOBHO-TIPABOBBIX 3a-
MIPETOB, HAIPaBJICHHBIX Ha oxpaHy HecoBepmeHHONeTHHX. OmpiT CIIA MoXkeT OBITh

2% Chapter 46.61. 2021 Revised Code of Washington. Available at: https://law.justia.com/codes/washington/
2021/title-46/chapter-46-61/section-46-61-685/ [Accessed 8th December 2022].

30 Koneke P® 06 aiMUHHCTPATUBHBIX IpaBoHapymieHusx ot 30 nexabps 2001 r. Ne195-®3 // Cobpanue 3aKo-
HonarenbcTBa Poccuiickoit @eneparmm. 2002. Ne 1 (vacts I). Cr. 1.

31 Cobpanue akros [pesumenra u [pasurenscrea PO ot 22 mostGps 1993 r. Ne 47. Cr. 4531.
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IIpUMEHEH B Halllel cTpaHe B OTpaHMYEeHHOM 4Hciie ciay4aes. [logpoOnee 3ToT Bonpoc pac-
CMOTpEH /7151 KayKJ0Tr0 COCTaBa MPECTYMIIEHHUS B OTAEIBHOCTH. B 11e710M cienyer npu3HaTh
MHOTHE aMEPHUKAaHCKHE YTOJOBHO-IIPABOBEIE HOPMBI B YKa3aHHOH ctepe M30BITOYHBIMU
JUIsl HAIlIEH CTPAHBI.

3. B CIIIA npenycMoTpeHa yrojioBHasi OTBETCTBEHHOCTh 32 HEHCIIOJIHEHUE 00s3aH-
HOCTH 10 3alIiTe peOeHKA OT MOCATATENECTB CO CTOPOHBI TPETHUX JIIL. B HEKOTOPBIX 1ITa-
TaX TOM00HOe Oe3/eliCTBIEe paccMaTpUBaeTCsi KaK HEWUCIOJHEHHE PpOIUTEIbCKUX
00513aHHOCTEH, B IPYTHX KaK MIOCTAaBICHHE B OMIACHOCTbH. B psize mtatoB Gpopmynupyrorcs
CHelMaabHbIE COCTaBBI MPECTYIUICHUH, TaKue, KaK OCTaBIIeHHE pPeOSHKA Ha MOMEYCHUU
CEKCyaJTbHOTO MPECTYITHHKA.

B amepukanckoi auTeparype mo4epKkrBaeTcs, 9YTO MaTepH MPHUBIIEKAIOTCS K OTBET-
CTBEHHOCTH 32 To100HOe Oe3eiicTBUE Yalle, YeM OTLIbL, a B3POCIIbIE JIMIA, CAMU CTABIINE
JKEPTBaMHU JOMAIIHET0 HACHIIMS, aBTOMAaTUYE€CKH PACCMATPUBAIOTCH KaK ITOCTABHBIIUE
pebeHKa B OITAaCHOCTh, AaKe €CITU K HEMY TaKoe HaCHITUe He IPUMEHSIIOCH.

Poccuiickoe 3aKk0HOIATEIBCTBO B 3TOM OTHOLICHUH SBISIETCsl O0Jiee CIIpaBeJIMBBIM,
yCTaHaBJIMBasl YTOJIOBHYIO OTBETCTBEHHOCTh 32 OCTaBiIeHHE B ontacHOCTH (cT. 125 YK P®).
Camo 1o cebe Oe3meficTBHE OAHOTO U3 POAMNTENEH HE MOXKET OBITh MPU3HAHO COYYACTHEM
P IPUYUHEHNN PEOSHKY TOTO WM HHOTO Bpeaa.

4. bonpmmHceTBo mTaToB CIIA pa3fenstor Bce NpecTyIUIeHUs, BKIIOYas MocAraTesb-
CTBa Ha JieTel, Ha deonuu (0oyiee TSHKKHUE MPECTYIDICHUS) I MECTAMUHOPHI (MEHEE TSK-
KH€ MPECTYIUICHHUS) Pa3INYHBIX BHIOB, 338 KXKIBIH N3 KOTOPBIX MPETyCMOTPEHbI YHU(DH-
LUUPOBAaHHBIC HAKA3aHUs B BUJE TUILIEHUS cBOOOIBI 1/Wiu mTpada. ITo Mo3BONISET CO31aTh
CTPOMHYIO W TIOCIIEIOBATEIbHYI0 CHUCTEMY, B KOTOPOH BCE HMMEIOIIHECS MPEeCTYIUICHUS
MOKHO COOTHECTH JPYT C APYTOM IO TSHKECTH M pa3Mepy HakazaHUsl.

B 1memom and aMepUKAaHCKOrO YroOJIOBHOTO 3aKOHOMAATENbCTBA XapaKTEpPHBI
Ype3MepHO CypoBbIe Haka3zaHUs. Hamma crpaHa oriugaeTcs 0oliee pa3yMHBIM MOXOA0M K
TAHHOMY BOIIPOCY, COXPAHSIsl, OJJHAKO, CYPOBBIE CAHKITHH B CTAThAX, IIPETYCMATPUBAIOIINX
OTBETCTBEHHOCTH 32 TSKKHE UITH 0CO00 TSKKHE IMPECTYIIICHUS B TOM YHCIIE TIPOTHUB HECO-
BEPIIECHHOJETHHX.

5. B CHIA =e parupunupoBana Kousenuuss OOH o npasax pedenka. [Ipumenenue
YMEPEHHOU U pa3yMHON (QU3MUCCKOM CUIIBI K ICTSIM B KQUECTBE TEJIIECHOTO HAKa3aHUSI CUU-
TaeTcs IOMyCTUMBIM, €CITH ObLIM COOJIOACHBI IPaBUIIa, IPEAYCMOTPEHHBIE 3aKOHOM U CY-
neOHo npakTukoil. TenecHoe HakazaHUEe HE MOXKET NPUYHHATH PEOCHKY OONBININN Bpes,
4yeM npexonsmias 00k, ¥ JOJHKHO IPUMEHSThCA B OTBET Ha HEHAJIeXKaIllee MMOBECHIE.

Poccuiickas ®eneparus o0g3aHa coOM0aaTh TPUHATHIE HA ce0s1 MEXTyHAPOIHBIMU
o0si3arenbcTBa. TenecHble HaKa3aHUsl CYMTAIOTCS HEJIOIMYCTUMBIMHU, OJJHAKO ATO HE 3Ha-
YUT, 9TO KKI0€ HaKa3aHWe OyIeT paccMaTpUBaThCS KakK )KECTOKOE oOpareHue ¢ peoeH-
KoM. Bo3MOKHa aAMUHUCTpaTUBHAs OTBETCTBEHHOCTH 32 OO0 WM K€ MPU3HAHME J1es-
HUA Mano3HauuTeNbHbIM 10 YK POD.

6. Bo3pacT, ¢ KOTOpOTro poJUTETh MOKET OCTABUTh PEOSHKA JIOMa OJTHOTO, 3aKOHO/a-
TEJIHLHO YCTaHOBJICH JIUIG B TATH mTatax CIIA. OmHako opraHbl HCIIOTHUTEIBHON BIIACTH
[0 JeJaM CeMbM M JIeTell MHOTMX JAPYTMX INTaTOB BBITYCKAlOT PEKOMEHJAlNH,
OIHCHIBAIOIIIKE, C KAKOTO BO3pPAcTa U Ha KaKOH NMEPUOo/ BPEMEHH peOCHOK MOXKET OCTAThCS
JIOMa OJTMH | MTPUCMAaTPHUBATh 3a O0JIee MIaIIINMH JEThMH.

Pexomenyercst yuuTHIBaTh U Takue (pakTopbl, KAk 3pelocTh peOCHKA U 0€3011aCHOCTh
B toMe. OHM MOTYT OBITH IPUHATHI BO BHUMAHHE U B Halllel CTpaHe MPH PELIeHUH BOIIpoca
0 HAJIMYMM COCTaBa MPECTYIUIEHUS, IpeaycMOTpeHHoro cT. 125 YK P®.
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7. B psaae mrarop CIIIA dhopMynupyroTcs crieliMalibHbIE COCTABbI MPECTYILICHUH U
HEYTOJOBHBIX IPABOHAPYIICHUN, HE JOMYCKAIOIINE OCTaBICHHUE ACTEH, HE JOCTUTIINX
OTIPE/IETICHHOTO BO3pacTa, B aBToMOOMIIe 0e3 mprucMoTpa.

B Poccum ycraHoBieHa aaMUHUCTPATHBHAs OTBETCTBEHHOCTh 3a OCTaBJICHHUE
pebenka no 7 net 6e3 B3pOCIBIX B TPAHCIIOPTHOM CPEJICTBE IMPH €ro CTOsHKe. Takke
BO3MOKHA YTOJIOBHAsI OTBETCTBEHHOCTh 32 OCTABJIEHUE B OMACHOCTH 1O cT. 125 YK PO®.
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CpaBHuUTenbHOE uccnegoBaHWe CTaHOBJIEHUSA AOKTPUHANbHbIX
HanpaBfeHMN NMHCTUTYTa NPaBOBOW 3alUTbI XKepPTB NPecTynneHnn
B CLLUA n CoeguHeHHom KoponeBcTBe Bennko6putaHumu
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Annoranus. CIHA u Coenunennoe KoposnectBo BenukoOpuranun u CeepHodt WMpnanmuu
HMEIOT JOATYI0 UCTOPUIO (POPMHUPOBAHUSA U PA3BUTUS IPABOBOH 3aLIUTHI NIPAB XKEPTB IPECTYILICHUH,
KOTOpast OCHOBBIBAETCS Ha IPU3HAHUH OTBETCTBEHHOCTH I'OCYIapCTBA 32 HECIIOCOOHOCTH OXPaHbI 001IIe-
CTBa OT MPECTYIJICHUN U OKa3aHUIO BCECTOPOHHEN MOANEPIKKYU JKEePTBAM MIPECTYIIEHUH, BKJIIOYAs Bbl-
IUIaTy KOMIIEHCAIWMH, MPEeNOCTaBIeHHE JIBIOT, MEIUINHCKOH MOMOIIY, COIUAIBHOTO OOCITY>KUBAHUS,
MOJJIEPXKKY CIELUATN3UPOBAHHBIX OOIECTBEHHBIX OopraHu3anuil. IIpu 3ToM BaxKHOE 3HAYEHUE MMEIOT
HOPMBI IyOJIMYHOTO IIPaBa, PeryIupYyIOIIie ToCyIapCTBEHHYIO KOMIIEHCAIMIO Bpeia )KepTBaM IPecTyI-
neHuil. B To ke BpeMs MOKa3aTEIbHBIM SIBJISETCS UCCIEJOBAaHUE BENYLIUX IIPABOBBIX HHCTUTYTOB
Coenunennoro Koponesctsa Benukoopuranuu u CeBepHoit piaHIuu, y KOTOPBIX HAKOIIJICH TTO3UTHB-
HBI HOPMaTHUBHBIN U IPAaBOBOW OMBIT PErYIMPOBAHUS 00ECIICUEHHS TIpaB KEPTB NPECTYIUICHUH, UX Ipa-
BOBOI{ 3aIIUTHI, KOTOPBIIl MOXKET OBITh BOCIIPHHSAT B Ka4eCTBE 3aKOHOIATENBHBIX HOBEJUI B Poccuiickoit
Denepanuu. AKTYaIbHOCTh TEMBI TaKXKe 00YCIIOBIE€HA COLMAIBHOM 3HAUMMOCTBIO IPOOJIEMbI IPaBOBOM
3alIUTHl TPaB IOTEPNEBIIMX OT MPECTYMJIEHUH, a TaKKe INPaBOBOW PpEabHOCTHIO, CIOXKHBIICHCS
B Poccuiickoii ®@enepanmu B cepe 3aKOHOAATEILHOTO PETYJIMPOBAHMSI CTATyCa JKEPTB yroJOBHO-HAKa-
3yeMbIX AESHHUH, 4TO HaNpsMyI0 OTpakaeTcs Ha IMpaBe Ha KOMIIEHCALMIO NMPUYMHEHHOTO MM Bpena.
ITokazaTenbHBIM SIBISETCS CPABHEHUE IIPABOBBIX HMHCTUTYTOB BEAYLIMX 3apyOeKHBIX TIOCYHApCTB,
HAKONMBIIMX IMO3UTHBHBIA HOPMATUBHBIA M MPABOBOH OIBIT PETyJIMPOBAHUS 00ECIeUeH s MpaB KepTB
HpeCTyHJ’lCHMﬁ, nux HpaBOBOﬁ 3allUThI, KOTOprﬁ MOJKET OBITH BOCHPUHSAT B KA4YCCTBC 3aKOHOAATCIIbHBIX
HoBel1 B Poccuiickoit @exnepanuu.
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HHUE COLMAIbHON CIpaBeUIMBOCTH, YTOJIOBHOE HaKa3aHHUE, T€HE3UC MHCTUTYTA XKEPTB MIPECTYIUICHUH
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Abstract. The United States and the United Kingdom of Great Britain and Northern Ireland
have a long history of forming and developing legal protection of the rights of crime victims, which is
based on the recognition of state responsibility for the failure to protect society from crime and provision
of comprehensive support to crime victims, including compensation, benefits, medical care, social ser-
vices, support of specialized public organizations. At the same time, the norms of public law regulating
state compensation for harm to victims of crime are important. In fact, a study of the leading legal insti-
tutions of the United Kingdom of Great Britain and Northern Ireland, which has accumulated positive
regulatory and legal experience in ensuring the rights of crime victims and their legal protection, which
can be perceived as legislative novelties in the Russian Federation, is indicative. The relevance of the
topic is also conditioned by the social significance of the issue of legal protection of the rights of crime
victims, as well as the legal reality that has developed in the Russian Federation in the field of legislative
regulation of the status of victims of criminal offenses, which directly affects the right to compensation
for harm caused to them.
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BBenenue

IIpaBa »xepTB npectymienuii B Coenunennom Koponesctse Bennkobpuranuu u Ce-
BepHo# Wpmannun (manee — BenmukoOputanus, CoequnenHoe KoposieBcTBO) B MIIMPOKOM
CMBICIIE MOXKHO Pa3JIeINTh Ha MaTepuallbHbIE U TpollecCyalbHble. MaTepualibHble TpaBa
HarpaBJieHbl 00eCTIeYeHUE JKEPTB MPECTYIUICHHH IOPUINIECKON, ICHXO0IOTHIECKOH, KOH-
CYJBTAIlHOHHON TTOMOIIIEI0, TOCYTapCTBEHHON KOMIIeHcaluel Bpeaa u T.4. [Iponeccyais-
HBIE TIpaBa 00ECTIEYNBAIOT JKEPTB MTPECTYIUICHUH ITPaBOM BIHATH Ha MIPUHSTHE PEIICHUN B
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YTOJIOBHOM CYJOTIPOM3BOICTBE MOCPEICTBOM yUaCTHsI HEMOCPEICTBEHHO MIIN Yepe3 Mpei-
craButens (Manikis, 2013).

[Ipexae nccnenoBaHus MeXaHW3Ma TOCYIAPCTBEHHOW KOMIICHCAILIUHU Bpe/ia JKepTBaM
MIPECTYTUIEHU HEOOXO0ANMO MPOaHATU3NPOBATh NCTOPHUYECKHE MPEANTOCHUIKH CO3/IaHuUs
HWHCTUTYTA MPaB XEPTB MPecTyIuIeH! B BennkoOpuranuu.

VYronoBHO-TIpaBoBas 3amuTa XepTB npectyrieHnid B CoeannenHoM KoposeBcTse
BemukobOputanmu u CeepHoit Upmanmnu (manee — BemuxoOputanwsa, CoeawHEHHOE
KoponescTBo) pa3BuBanach Moj CUIBHBIM BIUSHHEM aHATOTHYHOTO MHCTUTYTa B CLIA.
B.E. KBammic u JI.B. BaBunoBa B MoHOTpaduu, MOCBSIICHHON 3apyOeKHOMY 3aKOHOa-
TENBCTBY O 3aIUTE KEPTB MPECTYIDICHUH, YKa3bIBAIOT, 4TO OOJBIIOE BIASHNE Ha CTAHOB-
JIeHHEe YTOJIOBHO-IIPABOBOTO CTaTyca MOTEpIeBIIero B cTpaHax EBpocoro3a oka3zana 3ako-
HonarenbHas nonutuka CIIA. Mmenno CIIA, mo MHEHHIO JaHHBIX aBTOPOB, SBISIOTCS
augepoM B oOnacTu pa3BuTHs npas norepnesmero (Kvashis & Vavilova, 1996:20). Ilpu-
HamexxHocTh CIIA n BenukoOpuTaHuy K OQHON aHTJIO-aMEPHKAHCKON IMPaBOBOM ceMbe
1 UX TECHas B3aMMOCBS3b BBIpPAa3Hiach BO B3aMMHOW pELENIUU B PA3BUTHU NPaB KEPTB
npectyruieHuil. OTHAKO COIMONIOTHYECKUE, NCTOPUIECKIE U KYJIBTypHBIE 0COOEHHOCTH
penonpeAeniii GOPMUPOBAHHUE M Pa3BUTHE OOIIECTBEHHO-TTONNTHIECKAX TBVKCHUN B
MOJIICPIKKY KEepPTB MpecTyIUIeHni B Oonbiei crenenn umeHHo B CIIIA. 3akononarens-
cTBO BenukoOpuTaHuM BOCTIPHHSIIO MHOTHE JAOKTPUHAJIBHBIC MIEH W 3aKOHOAATEIILHBIC
KOHCTPYKITUH, KOTOopbIe ObutH chopmupoBansl B CILIA.

Ucropuro pazButus yroioBHBIX HakazaHuii B CoequaenHoM KoposeBcTBe, KoTopas
paccMmaTpuBaeTcs yepe3 IpHU3My BOCCTAHOBIIEHHUS COIIMATLHON CIIPaBeIIMBOCTH KaK OIIpe-
JIEIIEHHOTO 3KBUBAJICHTA KOMITCHCAIIMH Bpe/a KePTBaM MPECTYIUICHNH, HElb3sl paccMar-
pHUBaTh B OTPBIBE OT (JOPMHUPOBAHHS YTOJIOBHOTO MpaBa B KOHTHHEHTAIbHOI EBpore, Tak
Kak Quiocodckre 1 HEKOTOpPhIEe TPABOBbIC TPaIUIMU ObLIH BOCIPUHATE COeTMHEHHBIM
KoponeBcTBOM 1 Hallli CBOE OTPaKEHUE B TEOPUHU YTOJIOBHOTO HaKa3aHMsI.

B BenmukoOputanum, ciemyst o0IeeBpONeiCKOMY ITyTH, MHOTHE TTPaBOBEIBI TPAIH-
IIMOHHO paccMaTpHUBAJIN YTOJIOBHOE HaKa3aHHE B KOPPEIALIMH C ITpaBaMU KEPTB MPECTyTI-
JICHWH TOCPEICTBOM TEOpUH Bo3Me3ausl (retributive justice) M Ha3HAYEHUS] COPA3MEPHOTO
HakazaHus (proportionality of punishment).

B cBsi3u ¢ TeM, 9TO HCTOpPHUS Pa3BUTHA YTOJOBHOTO HaKa3aHWS PacCMaTPHUBAETCS B
KOHTEKCTE 3allUThl )KEPTB MPECTYIUIEHUH, TO B HACTOSAIIEM Naparpade moyiaraeM mneieco-
0o0pa3HBIM HCCIIe0BaTh HanOoJee XapakTepHble OCOOSHHOCTH, KOTOPhIE MPUCYIIH YTro-
JIOBHOMY Haka3aHWIo B BenmmkoOpuranum.

B Coennnennom KoposieBcTBe B TeUCHHUE MOCTISTHUX CTa JIET CYIAbH 00J1axaiu 60Jb-
OIMMH  TUCKPEUHMOHHBIMH TOJHOMOYHSMH, KOTOpPHIE TO3BOJISUIM Ha3HayaTh OONbLINE
CPOKM JHIICHHUS CBOOOABI B OTHOIIEHWH NPECTYIMHHUKOB, HM30paBIIMX TPECTYIUICHHE
B KQ4€CTBE OCHOBHOT'O MCTOYHHKA JH0X0/0B (Ashworth, 2005). [Torumas He0OX0IUMOCTh
3aKOHOAATEFHOTO 3aKPEIJICHHUS POJOIKUTENBHBIX CPOKOB JIUIIEHHUS CBOOOBI AT JIHIL,
HEOJIHOKPATHO COBEPIIMBIINX MIPECTYIUICHUS, IPABUTENLCTBO B 1895 T. co3mano komurter
(The Gladstone Committee). B 1908 r. xomurer paszpaboran 3akoH «O IIpeBeHInm»
(Prevention Criminal act). CornacHo eMy CyAbs UMl IpaBO HA3HAYUTH JOMOJTHUTEIEHOE
HaKa3aHWEe MPECTYIHUKY — OT 5 o 10 yeT numieHus cBOOOIBI — IPH YCIOBHH, YTO TIpe-
CTYMHHUK AocTUT 16-metHero Bo3pacta (Ashworth, 2005). OcHoBHas 3amada TaHHOTO
3aKOHA 3aKJII0YaNach B 00ECTIEUEHNH OXPaHbl OOIIECTBA U MOTEHIIHAIBHBIX KEPTB OT CO-
BEpIIECHUS NPECTYIUIEHUH TOCPECTBOM YTOJIOBHOIO Haka3aHus. Mi3MeHeHus B TpaBoOIpH-

1030 YI'OJIOBHOE ITPABO 1 KPUMHMHOJIOT A



Andrusenko S.P. RUDN Journal of Law. 2023. 27 (4), 1028—1042

MEHHUTENbHYI0 MPakTuKy 3akoHa «O [IpeBeHnmm» BHEC YHHCTOH Yepuniuib, KOTOPBIHA MO-
CPEACTBOM LUPKYJSIpa yKa3as, 4TO JOIMOJHHUTENbHOE Haka3zaHHWE IOJDKHO Ha3HAayaThCs
TOJILKO B OTHOILIICHHH HanboJiee OMACHBIX MPECTYTHUKOB.

B 1948 r. 6511 mpunsT 3akoH «O6 yromoBHoM npaBocyaum» (Criminal Justice Act),
COTJIACHO KOTOPOMY HEOJHOKPATHO CYANMBIE IPECTYMHUKH B Bo3pacTe oT 30 JIeT JOIKHBI
ObLTH OBITh IPUTOBOPEHEI K JINIIIEHUIO CBOOO B 0T 5 110 14 neT. Takoe Haka3aHue He OBLIO
JOTIOJTHUTENFHBIM, a HA3HAYaJIOCh BMECTO HaKa3aHHA, IIPEAYCMOTPEHHOTO 32 COBEPIICH-
HOe TpecTyIuieHne. Ha3HaueHne yroloBHOTO HaKa3aHUsl yKa3aHHOW KaTerOpuH MpecTyII-
HUKOB HE COOTBETCTBOBAJIO NMPHHIIUIAM CIIPABEIUIMBOCTH W HAa3HAYEHHS COPA3MEPHOTO
HakaszaHus. B paccMarpuBaeMblii IEpHOl BpeMEHU NPUOPUTETHOM 3a/1aueld Trocy1apcTBa B
00JIaCTH YTOJOBHO-IIPABOBOM MOJHMTUKY SIBIISUIACH OXpaHa OOIEecTBA M )KEPTB OT COBEP-
LICHUS] HOBBIX MpecTyIuieHui. Takum o0pa3om, OpUTaHCKHI 3aKOHOJATENb, OTBOAS Iep-
BOCTEITIEHHOE 3HaUeHHE OXpaHe O00IIeCTBa U )KEePTB NPECTYIICHUH, CO3HATEIHPHO HUBEIIN-
poBaJl 3HAUECHNE YKa3aHHBIX MTPUHIIMIIOB YTOJIOBHOTO IIPaBa.

st Toro, 4TOObI 3aIIUTHTE OOLIECTBO OT HanOoJee ONACHBIX MPECTYIHHKOB, 3aKO0-
HOJIaTENIbCTBO, TO3BOJISIOINIEE JIMIIATh MPECTYITHUKOB CBOOOJBI UCXOAS W3 KPUTEPHUS
«OTIAaCHOCTB» TPECTYITHUKA, TTOCTETIEHHO COBEPIIEHCTBOBAIOCH. 3akoH «O0 yrojoBHOM
npaBocynuu» 1991 r. mo3BOJISUT CYIbAM Ha3HAYaTh OOJiee NTUTEIbHBIC CPOKH, JCHCTBYS B
HWHTEpecax oOIIecTBa U )KEePTB MPECTYIUICHUH, HapyIIas TeM CaMbIM IPUHIHXI COpa3Mep-
HOCTH yrojioBHOTO Hakazanus (Ashworth, 2005).

B BenukoOpuTaHuy, Kak U B JPYTUX CTpaHaX aHTI0-aMEPUKaHCKOW ITPaBOBOM CEMBH,
MPUHLMI BO3ME3u (retributive justice) sBJIIETCS OJHUM U3 OCHOBOIIOJIATAIOLINX MPUH-
LIMTIOB yTOJIOBHOTO TpaBa. CojepkaHue MPUHITUIA CBOJUTHCSA K TOMY, YTO TOCYIapCTBO
ITOCPEACTBOM YTOJIOBHOTO HaKa3aHWs KapaeT MPECTYITHUKA 32 COBEPIIEHHOE MPECTYILIe-
HHUE, TeM caMbIM BoccTaHaBnuBas cupaBeaiauBocTh (Nikiforov, 2010:215) u Takum ob6pa-
30M KOppENMpys ¢ MpaBaMU XKepTB mpecTymuieHui. [IpecTynmHuKy MOMKHO OBITh Ha3HA-
YeHO TO HakazaHHe, KoTopoe OH 3acimyxui (Arrigo (ed.), 2014). dyHmaMeHTaIbHOU
OCHOBHOW Teopuu Bo3Me3aus (retributive justice) sBisitoTCs (puitocodckue BO33PEHUS
U. Kanra u I'. Terens, xotopeie ObUTH paccMOTpeHBI B maparpadax, MOCBAIMICHHBIX
pOMaHO-TepMaHCKO# TpaBoBoii ceMbe (Arrigo (ed.), 2014). Takum 0O6pa3zom, MOXKHO CHe-
JaTh BBEIBOJ] O TOM, 4TO ()yHAaMEHTaIBHOW OCHOBOM YTOJIOBHOTO HaKa3aHMUsI IUIsSL CTPaH Po-
MaHO-TEPMaHCKOH M aHTJIO-aMEPUKAHCKOH MPaBOBBIX CEMEH SBJISIETCS eBpomeickas Gu-
nocodust (TperMyIIeCTBEHHO HEMEeTKast).

B nacrosmee Teopus Bo3Me3nus mepekuBaeT cBoe Bo3poxacHue (Lacey & Pickard,
2015:666). Hexotopsie OpuTaHCKHE YUEHBIC HA3bIBAIOT BeanmKkoOpUTaHUIO «OOIIECTBOM
HakazaHus» (community punishment) (Robinson & McNeill (eds.), 2015:32). 3a mocnen-
HHE 25 et cpoku IumeHus cBooo sl B CoennaenHoM KoposieBeTBe cTanu 0oiree ITTelhb-
HeIMH (Robinson & McNeill (eds.), 2015:32). B aT0ii cBsI3U onpeieNieHHbIH HHTEPEC MPea-
CTaBJISIeT OAHO M3 HaNpaBJICHHH BOCCTaHOBUTEIBHOTO MpaBocyaus (restorative justice),
COTJIACHO KOTOPOMY JKEPTBa MPECTYIUICHUS MOXET BBICTYIIUTh B CYJE C JIMYHBIM 3asiBIIe-
HHEM O TOM, KaKoe HaKazaHHWe SBJSeTCS HanOoJiee COpa3MEPHBIM H JIOJDKHO OBITH Ha3HA-
yeHo npecTynHuKy (Ashworth, 2005:88). [ToTepneBmmii B CBOeM 3asiBIICHUH yKa3bIBaCT,
KaK COBEpIIEHHOE MPECTYIUICHHE MOBIHUSIO Ha JKU3Hb, 3J0POBbE U OTHOIICHHS B CEMbE
)kepTBeI TipectyiuieHus (Doerner & Lab, 2011). Takum oOpa3om, KepTBa MPECTYTUICHUS
MOXET MPOCHTH CYJ| O HA3HAUCHHUHU TOT'O HaKa3zaHHs, KOTOPOe, [0 ero MHEHHUIO, Hanboee
COOTBETCTBYET TSXKECTH COBEPILIEHHOTO MPECTYIJICHU. MakcuMalbHOe ypaBHEHHUE TpaB
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JKEPTB MPECTYIUICHHUH ¢ JIMIIaMU, OOBUHSICMBIMU B COBEPILICHUH MPECTYIUICHUMN, 3aK/TH0Ya-
€TCsl B TOM YHCJIC B IPABE XKEPTBbI MPECTYyILICHU TPeOOBaTh HA3HAYCHUs O0JIee CYPOBOTO
HaKa3aHUs.

HecmoTrpss Ha MHOXECTBO pa3iuyuil MEXIy CTpaHaMH aHIJI0-aMEePUKaHCKOMN
Y POMaHO-TEPMaHCKOH MPAaBOBBIX CEMEH, JaHHbIC IIPABOBBIC 00PAa30BaHUs UMEIOT Psijl 00-
[IUX 9ePT, KOTOPBIE UX COMMKAOT.

Yka3aHHbIE BHIINIE OTIUYUA SBIAIOTCS HanOoJee XapakTepHBIMU, HO HEe MCUEPIThIBa-
FOLIIUMH OTIIMYUSIMHU aHTJI0-aMEPUKAHCKOM mpaBoBoi ceMbu. OIHAKO TOPOOHBIN aHATH3
0COOCHHOCTEH aHTJIO-aMEPUKAHCKOW ¥ POMaHO-Te€pPMaHCKOW MMPAaBOBOW CEMbU HE BXOJNT B
MIpeIMET HACTOSIIETO HCCIIeIOBAHMS.

Ananmu3 cyneOHON MpakTuku BennkoOpuTaHWM TO3BOJIAET CAENATh BBIBOJ, YTO B
65 % nen 3asBIsITUCH TPeOOBAHMS O KOMITCHCAITMH BPE/Ia 10 JeJiaM, CBSI3aHHBIM C IPUYHU-
HEHUEM Pa3IMYHON CTETICHU TSHKECTH TPaBM, SIBHBIIUXCS PE3yILTATOM HAaaeHHsl C TIPH-
MEHEHHEM OpYXus Wi 6e3 mpuMeHeHus; 25 % nen — TpeboBaHus 0 KOMIIEHCAIINN Bpea
3asIBJISTNCH 32 MPUYUHCHHS TPaBM, MOJYUYEHHBIX B PE3yJbTaTe CEKCYaIbHOTO HACHIIUS;
10 % nen — MHBIE TPABMEI, TIOTyYeHHBIE B PE3YIIHTATe COBEPIIEHHBIX TIPECTYILICHH .

Takum o0pa3zom, TocyJapcTBEHHas KOMIIEHCAIMS Bpela >KepTBaM MPEeCTYIDICHHN
npruoOpeTaeT 0OCOOCHHYIO aKTyalbHOCTh, 0COOEHHO B CHTYalllH, KOTJa JIUIO COBEPIIHB-
1iee NPeCTYIUICHUE HE YCTAHOBJICHO WM HE MOXKET BBHIIIATUTH COOTBETCTBYIOIIYIO KOM-
MIEHCAIIHIO.

CpaBHeHHe HHCTUTYTA NPAaB KePTB NpecTyNJIeHN
B Coennnennom KoposescTBe Beukoopuranun u CIIA

Ilenecoobpa3Ho CpaBHUTH I'€HE3UC WHCTUTYTOB MpaB kepTB npecTyruienuid B CLIA
n CoenunenHoM KoponeBcTBe. YTrojoBHOE Haka3zaHHE B pacCMaTpHBAEMBIX CTpaHaX
nMeeT o0LMi TeopeTHuecKuil (yHIAaMEHT, KOTOPBIN 3aKJII0YaeTCsl B OJTHOM M3 IVIaBHBIX
NPUHIIMIIOB — «BO3Me3aue» (retribution). HakazaHue kak Bo3me3ane 3a COBEpIIEHHOE ITpe-
CTYIJIEHHE TaKXKe paccMaTpHUBAETCS HEKOTOPHIMM aBTOPaMH B KOPPEJSIIMU C MpaBaMHu
XKEPTB MPECTYIUICHUH, uTo siBysieTcs noruuneiM (Dearing, 2017). CILIA u CoenuHeHHoe
KoponeBcTBO BXOAST B UNCIIO JIMAEPOB 110 KOJIUYECTBY 3aKII0YEHHBIX HA Y1y HACEJICHUS
U AJUTENBHOCTH CPOKOB OTOBIBAHMUS YTOJIOBHOTO HaKa3aHUS B MECTaxX JIMIIECHHUSI CBOOOIBI
(Scott, 2013:2). Yronosuoe Hakazanue B CLIIA u Coegurernnom Koposesctse, oOmamas
IUINTETILHOCTHIO CPOKOB, OTpakIaeT 00IIECTBO OT COBEPIICHHUS HOBBIX IPECTyIUIeHUH. Ta-
KM 00pa3oM, o0miei 1 Hanboliee BaXKHOW XapaKTEPHOH YepTOi yToJOBHOTO HAKA3aHUS B
CIIA u CoenunennoMm KoponescTse sBusiercsi: 1) «Bo3Me3ue», Kak OJAHH U3 OCHOBHBIX
IIPUHIUIIOB YIOJOBHOTO HAaKa3aHMsA; 2) KOPPENIALUs yroJOBHOIO HAKa3aHHs C IpaBaMu
KEePTB MPECTYTICHH; 3) IINTENEHOCTD CPOKOB JIMIIIEHUST CBOOOIBI.

WuctutyT xeptB npecrymiennii B CLHA u CoenunenHom KoponesctBe oOnagaer
OTIpEEeNICHHON OOLTHOCTHIO YEPT, KOTOPbIE BO MHOT'OM O0YCIIOBJICHBI PHUHAIIICKHOCTHIO
K OJHOM MPaBOBOM ceMbe. OHAKO B CHITY HICTOPHIECKOTO Pa3BUTHS MPABOBOM CHCTEMBI B
CILIA otnenpHBIe IITATH COPMHUPOBAIN CBOE 3aKOHOATEILCTBO, PETYIUPYIOIee PaBo-
BOM CTaTyC XKEPTB MPECTYIIICHUH.

! Criminal injuries compensation Scheme Review 2020. Pexum JIOCTyTIA:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/901140/cic
s-review-2020.pdf (nata oopamenus: 05.05.2023).
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Takast muddepeHnnanys MpaBoBOro PeryJIMpPOBaHHS CTATyCa XEPTB MPECTYIUICHHH,
10 HameMmy MHeHuto, BeIrogHo oTinyaeT CIIA ot Coenunennoro Kopomnesctra.

Ha ocHOBaHWY M31I0KEHHOTO 1IeTIecO00pa3HO U3yYUTh BOTIPOC O PEUENIMH YTOJIOB-
HOM 3aIUTHI KEPTB NPECTYIUIEHUI U3 CTPAH aHIJIO-aMEPUKAHCKOM IIPABOBOW CEMBU H, B
yactHoctu, CHIA. Kak oTMmeuanoch, yrojloBHOE 3aKOHOJATEIhCTBO MHOTHX CYOBEKTOB
CIIA mpemycmarpuBaeT CcyIeOHYIO 3alllUTy XEPTB MPECTYIUICHUH OT yrpo3, a TakkKe
yIeMJICHHS B 00J1acTd TpynoBbIX oTHoMIeHH (Kozochkin, 2009:101). Cautaem memneco-
00pasHBIM BOCIPUHSTH B KA4ECTBE PCLCIIMH HEKOTOPBIC MOJNOKCHUs YTONOBHOTO KO-
nekca mrata Heio-Hopk. B YromosHoM koexce mTata Horo-Mopk i HEKOTOPBIX JPyTHX
cyowexTax CIHIA mpemycmaTpuBaercs crieriaibHas HOpMa, B KOTOPOH YCTaHABINBAETCS
YTOJIOBHAs! OTBETCTBEHHOCTH 32 IMPUYMHEHUE Bpe/ia )KepTBaM MPECTYIIICHUH 110 MOTHBAM
MECTH 3a Jady CBUJCTENbCKHX IOKa3aHWi B oTHomieHuu oOBuHsieMoro (Kozochkin,
2009:102). Hamuume B YromoBHOM kojiekce Poccuiickoit @enepanuu (nanee — YK PD),
. «e» 4. 1. cT. 63 yCTaHaBIMBAIOIIETO, YTO MECThH SBISIETCA OTATYAIONINM BHHY OOCTOSI-
TEJILCTBOM, SIBJISIETCS] HEAOCTaTOYHBIM. LlenecooOpazHo BHecTH u3MeHeHHs B OcoOeHHYI0
gacte YK P® 1 106aBUTh «110 MOTHBaM MECTH» Kak KBanu(uuupyooummid npusHak 111,
112,115,116, 116', 117 YK P®.

Poccuiickue yueHsle-paBOBeIbl HEPEIKO OTPUIIATEIIFHO OTHOCATCS K KOIUPOBAHUIO
3apy0eKHOTO 3aKOHOAATENILCTBA, KOTOPOE 0e3 yueTa HCTOPHUYECKHX, COLIMAIbHBIX U MTOJH-
TUYECKHUX aCIEKTOB MOXKET NMPUBECTH K HETaTUBHBIM IocieAcTBUAM. OIHAKO B JaHHOM
Cllyuae rnosiaraeM, 4yto peuenrtuposanue B YK P® BbIlIen3/10KeHHBIX MTOJIOKEHUM CyIIe-
CTBEHHO YJIyYIIUT B TOM YHUCIIE CYACOHYIO 3alllUTy IMOTEPIEBIIErO OT MPECTYIUICHHS.
Pa3Hunia B MoHMMAaHNM YKa3aHHBIX HOPM TpaBa OyIeT OTpakeHa B MPAKTHKE MPaBOIPH-
MEHEHUsI, B KOTOPOH OTpa3sATCs MCTOPHUYECKHE, COIHMAIbHBIE W IMOTUTHYECKHE aCTIEKTHI
poccuiickoro mpasa. Pernenius yka3aHHBIX HOPM IIpaBa A0KHA COOTBETCTBOBATH IIPABH-
JaM I0pUANYECKON TEXHUKH, KoTopas npuHara B Poccuiickoit @enepanumn.

OnHaKo 0HOM M3 OCHOBHBIX MPOOJIeM, KOTOpas MOKET BO3HHUKHYTh B IPaBOTIPUMeE-
HUTEIFHON MPaKTUKE — 3arPyKEHHOCTh IPaBOOXPAaHUTENBHBIX OPTaHOB I10 JefiaM, CBA3aH-
HBIM C COBEpIIEHHEM MpPECTYIUIEHUH B OTHOIIEHUM MOTEPIHEBIIHX 10 MOTHBAM MECTH.
Taxke CII0)KHOCTh OyJeT MpPEeACTaBIATh MPOIECC AOKa3bIBaHUS YKa3aHHBIX MPECTYILIe-
Huil. Ho, HECMOTps Ha CII0)KHOCTH, KOTOPbIEe MOTYT BO3HUKHYTbH B PAaBONPUMEHHUTEIHHOMN
MPaKTUKE, BAXKHOCTh BBEJICHUS YTOJIOBHO-IIPABOBBIX HOPM, YCTAHABIUBAIOIIUX CAHKIUU
3a COBEpIICHNE MPOTUBONPABHEIX ISSHUH B OTHOIICHUH ITOTEPIIEBIINX, HE TOJKHA BHI3BI-
BaThb COMHEHUH.

HccnenoBanHble BOMPOCH CyIeO0HOM 3aIUThI TIPaB JKEPTB MPECTYMIICHUNA B 3aKOHO-
JATEeIhCTBaX 3apyOe)HBIX CTPaH, a TAK)KE€ PACCMOTPEHUE Pa3BUTHS MaTepHATBHO-TIPABO-
BOTO cTaTyca moTepneBmero B Poccwm TO3BOJSIOT cAenaTh BEIBOIBI O Tpoberax
B POCCHHCKOM 3aKOHO/ATEeNbCTBE, PETYIHUPYIOLIEM MTPABOBOE MOJOKEHHE MOTEPIIEBIIETO
B Poccuiickoilt ®enepauuu.

OnHOM U3 OTIIMYUTEIHHBIX 0COOEHHOCTEH 3aKOHOATEeIhCTBA 3aPYOEKHBIX CTPaH OT
3aKkoHojaTenbcTBa Poccuiickoit denepannu siBasieTcsi NpU3HaHUE OTBETCTBEHHOCTH IOCY-
JapCTBa 3a COBEPIIEHUE HA TEPPUTOPHUU ITOTO ToCyJapcTBa mpecTymiueHud. Ilpusnanue
OTBETCTBEHHOCTH 33 HECTIOCOOHOCTH B3STOW 0053aHHOCTH OXPaHbI MPABOIMIOPS/IKA JTOJDKHA
OBITh 3aKperuieHa He TONBKO B KOHCTUTYINN, HO ¥ B OTAENBHBIX HOPMATHBHO-TIPABOBBIX
aKTaX, KOHKPETU3UPYIOIINX OTBETCTBEHHOCTh I'OCYIapCTBa MEpes KePTBAMHU MPECTyILIe-
uuii. Takue rocynapctBa, kak CIIIA u BenukoOpurtaHus, Ipu3HaBas OTBETCTBEHHOCTh
rocyzapcTBa 3a HECIIOCOOHOCTh O0SCIICYNTh OXpaHy MpaB U CBOOOI rpakIaH, HAYHHAIOT
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OKa3bIBaTh MOMOIIb JKEPTBE CPasy MOCIe COBEepIICHUs pecTyIuieHus. [lomomnp 3akimoya-
eTcs, IPEKIC BCETO, B OKa3aHUHU FOPUANYECKOM MOMOIIY U OCYIIECTBICHUU KOMIICHCAIIH-
OHHBIX BBIIIAT )KEPTBAM IPECTYIUICHUH, KOTOPBIE JOJDKHBI TOKPHIBATH PACXO/IbI, CBS3aH-
HBIE C OKa3aHHEM MEJUIMHCKON U IICUXOJIOTUYECKOM ITOMOIIH, a TAKKe OIUIaTe YCIyT 0
peabunuTannu. HekoTopble oTeuecTBeHHBIE TPABOBEIBI TAKKE OTMEYANIN HEOOX0AUMOCTb
OTPaXEHMSI B 3aKOHOJATEIbCTBE OTBETCTBEHHOCTH T'OCYAAPCTBA IMEpPe/ MOTEPHEBIIMMHU.
Tax sanpumep, b.C. Hukudopor ormedan crneayromee: «CymecTBEHHON CTOPOHOM TPo-
OJIeMBI COOTBETCTBUS HaKa3aHUS MPECTYIICHUIO U CIICIOBAHUS HaKa3aHUs 3a MPeCTyIIe-
HUEM SIBIISIETCS, Ha Hall B3I, TO, YTO €CIIM MPECTYIUIEHHE eCTh OOLIECTBEHHO OIacHast
JeATeIbHOCTh OTACNBHBIX JIMII, TO HAaKa3aHWE 32 HETO €CTh OOIIECTBEHHO IOJIE3HAS Jes-
TENILHOCTh TOCYIAPCTBa, BBIpAXKAIONIasi €ro OTBET Ha mpecTyrieHne. UToObl 3TOT OTBET
OBLI «CYIIECTBEHHBIM», OH JOJDKCH UMETh CBOUM COJIep)KaHHEM BO3MEIICHUE IPUUNHEH-
Horo Bpeaa» (Nikiforov, 2010:210). b.C. Hukudopos Bo3MmelieHre Bpeia CBI3bIBaJ C yTo-
JIOBHBIM Haka3aHHEeM. /13 MpHBEIEHHOTO0 MOKHO CIeTIaTh BEIBOJ O HEOOXOINMOCTH BBEIC-
HUS B YTOJIOBHBIM KOJAEKC OTBETCTBEHHOCTH T'OCYAapCTBa 32 MPUUYMHEHHBIN MpecTyIie-
HHEM Bpej. JlaHHas OTBETCTBEHHOCTH JIOJDKHA BBIPAXKATHCS B TOCYJAPCTBCHHON KOMIICH-
CaIliM MOTEPIIEBIIEMY ITPUYNHEHHOTO NPECTYIUICHHEM Bpea.

MexaHu3M NPaBOBOI0 PeryjupoBaHusi KOMIEHCAIMH Bpeaa
JKepTBaM NMpPeCTYIIeHUIi 0 3aK0H0AaTeIbCTBY BetukoOpuranuu

[lepBbIM (pyHAAMEHTAIEHBEIM HOPMATHBHO-IIPABOBBIM aKTOM, YCTaHABIMBAFOIIAM
00s3arHOCTh CoemHeHHOTO0 KOpOoseBcTBa BHITUIAYMBATE KOMIICHCAIIMIO Bpela KepTBaM
npectyrieHuid, ctan [lopanok komneHcauui 3a Bpea, MPUUYUHEHHBIA MPECTYIUICHUSIMU
1964 r. (The Criminal Injuries Compensation Scheme) B 7anHOM HOpMaTHBHO-TIPaBOBOM
aKTe He OBLIO YEeTKHUX MOJIOKEHHH, 3aKPETUISIONINX MpaBa KepPTB MPECTYIUICHUH Ha KOM-
TIEHCAIIHNIO, OTHAKO IIEHHOCTh 3TOT0 HOPMAaTHBHO-ITPABOBOTO aKTa B YCTAHOBJICHUH ITPHH-
IIUIIa, COTJIACHO KOTOPOMY T'OCYIapCTBO JIOJKHO OXPaHATh CBOMX T'PakJIaH OT MpecTyIuIe-
HUH, a B cllyyae COBEpLIeHHs B oTHoueHHH rpaxaaH CoenuHenHoro KoponescTBa mpe-
CTYIUICHHH, TOCYAapCTBO 00s3aHO BBHITUIATUTH KOMITeHcalwio. B Tom xe 1964 r. Havana
CBOIO paboTy KOMHCCHS IO BBITUIaTE KOMITCHCAIIMK JKepTBaM mpectyruieHui (Burdett-
Smith, 1999:43).

[ocne npunstus [lopsaka koMreHcauil 3a Bpea, MPUYWHEHHBIH PECTYTUICHUSIMH,
1964 r. 3akoHonarenbcTBo CoenuHeHHOro KoposieBcTBa cTano MOCTENEHHO pa3BUBATHCA
B HAIpaBICHUM 3allUTHl XKePTB MpecTymieHuid. OOS3aHHOCTh TOCyJapcTBa OXPaHATh
rpaXkJaH OT MpeCTyMJICHUH Ooiee YeTKO YCTaHABINBANIACh B AKTE 00 yrOJOBHOM IPaBo-
cynun 1988 r*. CornacHo JaHHOMY HOPMATHBHO-IIPAaBOBOMY aKTY JKEPTBBI IIPECTYIUICHHIA
MUMENIM TPaBO Ha TOJIy4E€HHE TOCYJapCTBEHHBIX KOMIIEHCAIMH B pa3Mepax M IMOPAIKE,
OTIpeEISIEMBIX CIIEIMATBHBIM MO 3aKOHHBIM akToM. B 1990 r. 8 Coenunennom Koposes-
ctBe ObLT puHAT [lopsiIoK KOMITeHCanuii 3a Bpe, IPUYHMHEHHBIA MPECTYIUICHUsIMH, KO-
TOPBIH 3aMEHUIT CO00M MTOKyMeHT 1964 1.

ITonoxeHust 3T0ro HOPMaTUBHO-IIPABOBOT'O AKTA MPETEPIIENH ONpPEAEICHHbIE H3Me-
HEHUSs, HAlPaBJICHHbIE Ha yIy4IIeHHE IIPABOBOTO CTaTyCa KEPTB MPECTYIUICHUH B 4aCcTH
MTOpsIZIKa BBITIJIATH KOMITEHCAIMH MPUYWHEHHOTO Bpena. B macrosimee Bpems «llopsimox
KOMIICHCAIIMH 33 BPeJ], IPUYMHEHHBINH MPECTYIUICHUAMIY AeHCTBYeT B penakuuu 2012 r.

2 Criminal Justice Act 1988. Pexxum noctyma: http:www.legislation.gov.uk./ukpga/1988/33/contents (nata 06-
pamenus: 24.02.2023).
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JlaHHBI HOPMATUBHO-IIPABOBOI aKT PacHpOCTPAHSIET CBOK IOPUCAMKIUIO HA TPU PETHU-
oHa: Anrnus, Yanec u llotnanaus. Ha tepputopun CesepHoit Mpnanaun aedcTBYIOT
JIpyrie HOPMaTHBHO-IIPAaBOBBIE AKTHI, PErYIMPYIOIINE BOMPOCH TOCYIaPCTBEHHOW KOM-
MIEHCAINU BpeJia )KePTBaM MPECTyTUICHHUH.

YKka3zaHHBIM HOPMAaTUBHO-TIPAaBOBOM JOKYMEHT CIIEIyeT PACCMOTPETh MOAPOOHO, TaK
KaK B HEM 3aKpeIUIeHbl HanOoJiee CyIIeCTBEHHBIE [TpaBa KEPTB MPECTYIUIEHUH Ha KOMITCH-
CallMIO Bpe/ia, KOTOPhIE OTPaXKAIOT IIPABOBYIO IOKTPHHY BennkoOpuraHuu B 3TOM Harpas-
JICHUH.

Ecnu cpaBruBatsh ¢ 3akoHOM OPI" «O KoMIeHcanusIx sxepTBaM Hacuaus» 1976 r., To
ITopsimox koMrmeHcanui 3a Bpej, MPUUMHEHHBIN NpecTymieHusMu B penakiuu 2012 r.,
COJIEP’KUT TOJIOKEHHSI, KOTOPBIE OMPEACISAIOT JIUI], UMEIOIINX MPaBO Ha KOMIIEHCAIHIO
Bpeaa. OfHAKO B OTJIMYME OT HEMEIKOTO 3aKOHA, B KOTOPOM YX€ B IMEPBBIX CTaThsX,
PaCKpBIBAIOLIMX OCHOBHBIE TOJIOKEHHS, OAPOOHO OIpEeICHbI JIUIA, UMEIOLINE PaBO
Ha KOMIICHCAIIHIO, 1 JINLA, HE UMEIOIINE IIPaBO Ha KOMIIEHCALIUI0, HOPMATHBHO-IIPABOBON
akT BennkoOpuTaHuM yCTaHABIMBACT JIMIIb OOLIME MPU3HAKH, KOTOPBIMH JI0JKHA 00a-
JIaTh KEPTBa MPECTYIUIEHN AJIA TI0Jjauu 3asBJIEHH O BBIIUIaTe KoMIneHcanu. Hanpuwmep,
B 3akone OPI" «O xoMIeHcausgx KkepTBaM HacHIHsS» 1976 r. 4eTKO onpeAesieHo, YTO B
cily4ae, €cClId KepTBa MPECTYIUICHHUs CIIPOBOILMPOBANAa COBEPIICHHE NMPECTYIUIEHUS, TO
KOMIIEHcalus Bpeaa He BbiiaunBaercs. B [lopsake kommneHcanuu 3a Bpell, IpUUUHHBIN
MIPECTYIUICHUSIMH, HE COJEPIKUTCS aHAIOTUYHOTO ITOJIOKEHUS, TEM CaMBIM IPUHATHE pe-
IICHUs OTJAaeTcd Ha yCMOTpeHue crernuansHoi komuccuu (Hester, 2009).

B 3akone ®PI" «O xomneHcamnusx >xeprBam Hacuius» 1976 r., [lopsaok kommeHca-
LMY 3a BpEJ, IPUUMHEHHBIN PECTYIIIEHUAMH, YETKO ONPEAEISAET, B KAKUX CIydasX JIUIO,
[IPOXKUBAIOIIEE HA TeppUTOpuH BennkoOpuTaHuy, MMEEeT MIPaBo Ha MOJady 3asBICHUS O
BbIIaY€ rOCy1apCTBEHHONW KOMITEHCAIMH 3a IPUYHHEHHBIN NTpecTyIuIeHueM Bpea. JlaHHble
MOJIOKEHUS LeNIECO00pa3HO M3JIOKHUTh Oosiee MoAPOOHO B HACTOSILEM HCCICIOBAaHHUH,
9TOOBI BBISBHTH OOITHE W OTIWYHUTENbHEIC 4epThl 3akoHa OPI" «O xomMmeHcaumsax xKepT-
BaM Hacwius» 1976 1. u [lopsika KoMIieHcaluy 3a Bpel, TPUINHEHHBIN IPECTYIUICHUSIMH,
na0bl Ha OCHOBaHMHM TaKOT'O aHAIM3a BBISIBUTH HanOoJiee MOAXOASIINE ITOKTPHHAIbHBIC
MO3UIIVH C IIENBI0 PELENIIUN B POCCUICKOE YTOJIOBHOE MTPABO.

B paznene, mocBsmeHHOM MpaBy Ha KOMIIEHCAIHIO IO TEPPUTOPHATEHOMY MIPH3HAKY,
[Topsinka koMIleHCaMy 3a Bpe, MPUUNHEHHBIN IPECTYIUIEHUSIMH, YCTaHABIINBAIOTCS KPH-
TEPHUH, COTIACHO KOTOPBIM >KE€pPTBAa MPECTYIIEHHA IOJDKHA OTBEYATh ONPEACICHHBIM
TEePPUTOPHATIBLHBIM TPeOOBAaHUSIM, KOTOPbIE BKIIOUAIOT B ce0s CIEyIOLIee: «IUI0, KOTO-
pOMYy MOXKET OBITh TpEJOCTaBICHA KOMIICHCALUs, MMEET MNpaBO Ha KOMIICHCAIIHIO
B HIKECTIELYIOMIHX CITydassX »:

1) ecnu nuno npoxkuaer Ha Tepputopun CoenuHenHoro KoposeBctBa Ha naty
COBEpIICHHUS MPECTYIUICHHS, TOBJIEKIIEro yroJIOBHO-IPABOBBIE MOCIEACTBUS B BHJIE TIPH-
YHUHEHHOT'0 Bpeja 3/10pPOBbIO;

2) a) ecaM JMLO, SBISIOMICECS JKEPTBOW MPECTYIUICHUs rpaxaaHuH BenukoOputa-
HuM; 0) ecnu >KepTBa NPECTYIUICHUS SBJSIETCS] OIM3KUM POJICTBEHHHKOM Ipa’kAaHUHA
BenukoOputanum; B) €ciy JHILO, SBISIOIIEECS )KEPTBOW MPECTYIUICHHsSI, UMEET IrpakJaH-
CTBO cTpaHbl EBponeiickoro coro3a uin EBponelickoro 3JKOHOMHYECKOTO MPOCTPAHCTBA;

3 Guidance Criminal Injuries Compensation Scheme 2012 (amended). Pexum gocryma:
http://www justice.gov.uk/downloads/victims-and-witnesses/cic-a/am-i-eligible/criminal-injuries-comp-
scheme-2012.pdf. (maTa o6pamenwus: 18.04.2023).
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T') JINI0, KOTOPOE MMEJIO MPaBO HAXOJUTHCS B BenmMKkoOpUTaHWU B CHITy TOTO, YTO OHO SIB-
JsieTcs WIEHOM CeMbH TpaXKAaHWHA rocygapctBa wieHa EBpomneiickoro Coroza wmin
EBporeiickoro 5K0OHOMHUYECKOTr0 MPOCTPAHCTBA; JI) TPAKAAHUH TOCYyAapCTBa-y4aCTHUKA
Konsenmnn CoBera EBpombl 0 BIIIIaTe KOMIIEHCAIINN KEPTBAM TDKKHUX TPECTYIUICHUH
(CETS Ne 116, 1983); e) BoeHHOCTyXaIUi WM OJIM3KUI POJCTBEHHUK, COITPOBOXKIAI0-
IMii BOEHHOCTY KAIIEero”,

Taxxe eciu U0, KOTOPOE SBJISIETCS KEPTBOM MPECTYIUICHUS, COKUTEITHECTBOBAJIO C
rpaxJaHnHOM BenukoOpUTaHUM, KOTOPBIH SIBISICTCS BOCHHOCTY)KAIIMM HE MEHee JBYX
JIeT, MPEIIeCTBOBABIINX COBEPIIEHUIO MPECTYMJIEHHUs, OHO MMEET IpaBO Ha rocyaap-
CTBEHHYIO KOMITeHcanuo. [[loMUMO 3TOr0 KOMITEHCAINS MOKET BBIIIAYNBAETCS peOeHKY
1o 18 set, 3aBHMcUMOMY (PMHAHCOBO M HCHMXOJOTHYECKH® OT rpakiaHuHa BemukoGpura-
HUH, KOTOPBIN SBJISIETCS BOCHHOCTYKAIIHM.

Bupr koMnieHCcanuii onpeieneHbl B pas/eie «BUIbl KOMIISHCAIHIT», KOTOPHIE BKITIO-
4aroT B ce0s BHITIATY KOMITEHCAIIHIA 32 CIIeIyFoIee:

a) KOMIICHCALlMOHHBIE BBITIATHI 332 BPE, IPUUMHEHHBINH MpeCTyIUIeHueM (KOHKPET-
HBIE 00CTOSTENBCTBA, ITPH KOTOPHIX BO3MOXKHA KOMIIEHCAIIWS 32 YKa3aHHBIH BPE/l, OTIpeie-
JICHBI B CTaThAxX 32—42 paccMaTpuUBaeMOTO HOPMAaTHBHO-TIPABOBOTO aKTa);

0) KOMIICHCAIIMOHHBIE BHITIIATHI 32 MIOTEPIO TPYAOBOTO JOXO0/1a;

B) CreUHalbHbIC KOMIIEHCAIMOHHBIE BBITLIATH HA pacxonsl (ctateu 5056 paccmar-
pUBaEMOTO HOPMATHBHO-TIPABOBOTO aKTa);

T') KOMIICHCAIIMOHHBIC BHITUIATHI 3a CYIIECTBEHHBIC MOTEepH (cTathu 61—62 paccMar-
pUBaEMOro HOPMAaTUBHO-TIPABOBOTO aKTa);

1) KOMITEHCAIIMOHHBIE BHIIIATH Ha pebeHka (cTatbu 63—66 paccMaTpuBaeMoro HOp-
MAaTHBHO-TIPABOBOTO aKTa);

€) KOMIIEHCAIlMOHHbIE BHIIJIATH HA IXKIUBEHIIEB (CTaTbu 67—74 paccMaTpuBaeMoro
HOPMaTHUBHO-TIPaBOBOTO aKTa);

’K) KOMITCHCAIIMOHHBIC BBITIIATHI Ha morpedenue (ctatbu 75—77 paccMaTpuUBaeMOTO
HOPMaTHBHO-TIPAaBOBOTO aKTa);

3) MHBIE KOMIICHCAIMOHHBIE BHIIIATHI 32 Bpell, KOTOPBI MOXKET HACTYNUTh B OyIy-
meM (cTatbu 78—84 paccMaTpHBAEMOTr0 HOPMATHBHO-TIPABOBOTO akTa)’.

[IpenenbHOI cCyMMO# KOMITEHCAITMOHHON BRITIIATHI ABJIsieTCst cymMma B £500,000 dyH-
TOB CTEPJIMHIOB.

Jlanee, B yka3aHHBIX BBIIIIE CTAThSIX MOAPOOHBIM 00Pa30M HU3II0KEHBI ITOJI0KEHUS, KO-
TOpBIE AETAIHHO PErIAMEHTHPYIOT MOPSAIOK KOMIIEHCAIIMOHHBIX BBITUIAT 11O BHIIIEYKa3aH-
HBIM OCHOBAHHSM .

4 Guidance  Criminal Injuries Compensation Scheme 2012 (amended). Pexum gocryma:
http://www justice.gov.uk/downloads/victims-and-witnesses/cic-a/am-i-eligible/criminal-injuries-comp-
scheme-2012.pdf (mara oOpamenus: 18.04.2023).

S Guidance  Criminal Injuries Compensation Scheme 2012  (amended). Pexum jpoctyna:
http://www justice.gov.uk/downloads/victims-and-witnesses/cic-a/am-i-eligible/criminal-injuries-comp-
scheme-2012.pdf (nara obpamenus: 18.04.2023).

6 Guidance  Criminal Injuries Compensation Scheme 2012 (amended). Pexum gocTyma:
http://www justice.gov.uk/downloads/victims-and-witnesses/cic-a/am-i-eligible/criminal-injuries-comp-
scheme-2012.pdf (nara obpamenus: 18.04.2023).

7 Guidance  Criminal Injuries Compensation Scheme 2012 (amended). Pexum  moctyma:
http://www justice.gov.uk/downloads/victims-and-witnesses/cic-a/am-i-eligible/criminal-injuries-comp-
scheme-2012.pdf (nara obpamenus: 18.04.2023).
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Bpen, npuunHEeHHBIN PECTYIUIEHNEM, UMEET YETKO ONPE/IeIIEHHBIA SKBUBAJICHT, BbI-
paXXEHHBIN B JICHEKHOM BbIIIIATE. Pa3zMep eHeKHbIX KOMIIEHCAUK 3aKpeIuieH B PykoBog-
cTBe 1o ITops/IKy KOMIIEHCAIMH 32 BpeJl, MPUYUHHBIHA mpecTymnenusmu’. 1o cpaBHeHHIO
C MPEABIAYIUMHA PEAaKIUIMH JaHHOTO PyKOBOACTBA U3 penakuuu 2012 r. 6pUTH UCKITIO-
YEeHbI KOMIICHCAIMH 3a JIETKHE MOBPEKACHUS, TaKne, KaK CIOMaHHBIA HOC WK PyOLbl Ha
JMLEe, KOTOPBIE, 10 MHEHUIO MHOTHX aHTJIMMCKUX IOPUCTOB, OBLIM HE3aCIYKEHHO UCKIIIO-
YeHbI U3 CIIMCKA KOMIICHCAIUH, TaK KaK SBJISIFOTCS CYILIECTBEHHBIM BPEJOM, IPUUYNHEHHBIM
npectymieHrueM (Antkowiak, 2002). Takxke 1Mo cpaBHEHHUIO C TPEABIAYIIMMH PEIAKITUIMHU
paccmatpuBaemoro PykoBosnctsa no Ilopsaaky komneHcanuii 3a Bpe, IpUIMHEHHbIH Ipe-
CTYIUICHMSIMH, B HACTOSINEH peNaKkLUM YMEHBIIEHBl CyMMBbl KOMIIEHCALUI 1O LEIOMY
pAdy KaTeropuii 3a MpUYMHEHKE JIETKOT0 Bpera 310poBbio (¢ £1500 mo £1000 u £1800 no
£1500 3a Takoii Bpe, KaK, HAIPUMEP, TOTEPs TPYIOCIIOCOOHOCTH CBBIIIE B3 IATH JHEH)
(Goodey, 2004).

CoMHHUTETBHBIM HOBOBBEACHUEM SIBJISIFOTCSL YCTAHOBIICHHBIE CPOKH, B TEUEHHE KOTO-
PBIX JKEpTBa NPECTYIIEHUA UMEET PaBO MOJIaTh 3asBJIEHUE O BHIIJIATE KOMIIEHCALIUH, TaK
KaK jKepTBa MPECTYIJICHUS YacTO B CUIIY OIPEACIEHHBIX 00CTOSTEIBCTB HE MOXKET MOJaTh
3asBJICHUE Ha BHIIJIATY KOMIIEHCALIUI B TEUCHHE JIBYX JIET II0CJIE COBEPILEHUS IIPECTyILIe-
HUS. B KauecTBe mpruMepa MOXHO IPUBECTH HECOBEPIICHHOJIETHUX JKEPTB CEKCYaTbHOTO
Hacwins. CekcyaabHOe HacWiIMe B OTHOLIEHUH HECOBEPIIEHHOJETHUX SIBISETCS pacrpo-
CTpaHEHHBIM NpecTymiieHneM B Benukoopuranuu. OiHaKo )XepTBbI TAKUX NPECTYIICHUN
3a4acTyr0 o0pamaroTcsi ¢ 3asBICHUEM O BBIILUIATE KOMIICHCAIIM HAMHOTO TMO3XKE, YeM B
cpok nBarona (Hale, 1996). PaccMoTpenuem 3asBiacHHMI O BbIIaue KOMIICHCAIIMOHHBIX BbI-
wiat 3aauMaercs Ciry:x0a Mo KOMITEHCALUsIM 32 Bpel, NPUYMHEHHBIH NPECTyIICHUIMHU.
Jannas ciyx0a mpoBepsieT 000CHOBAaHHOCTH 3asABJICHHH, a TaKKe BCe HEOOXOIUMBIC J0-
KYMEHTBI IJ151 BIAa4l KomreHcanuu. COTpyIHUKHY TaHHOH CITy>KOBbI IMEIOT IPaBoO Ha MO-
TUBUPOBAaHHOE YMEHBIIIeHHE KOMIIeHcamoHHo BeiaTe! (Hall, 1991:325). B ciayuae 06-
pallleHHs B IaHHYIO CIIy>KOy >KepTBa NPECTYIUICHUS TepsieT MPaBO Ha B3bICKAHUE C Ipe-
CTYIIHHKA KOMIICHCAIIHU B Cy/I€OHOM TIOPSIIKE, a TOCYIApCTBO MpHOOpeTaeT MmpaBo B3bIC-
KHMBaTh KOMIICHCALIMIO C MPECTyIHUKA B Topsake perpecca (Mitin, 2011:161). Pemenus,
MIPUHUMAEMBIE CITY>KO0H 10 KOMIICHCALMAM 3a BpeJl, IPUIMHEHHbIH PECTYIICHUIMH, MO-
I'yT OBITH 00KAJIOBAaHBI B CIIEUANIBHBIE TPOGUIBHBIC TPHOYHAIIBL, & TOTOM B CY/.

JleTanu3npoBaHHOCTh MOJIOKEHUI paccMaTpUBAaEMOI0 HOPMaTHBHO-IIPAaBOBOT'O aKTa
BO MHOTOM cxoxa ¢ 3akoHoM OPI" «O xomneHcanusax kepTBaM Hacunus» 1976 r. B atoit
CBSI3U IIPE/ICTABIISICT HHTEPEC CPAaBHEHNE HEKOTOPBIX MOJI0KEHUI HEMEIIKUX U aHTJIMHCKUX
HOpM ITpaBa B uccienyemoii teme. Kak B u 3akone @PI" «O xoMmeHcalusx >kepTBaM HacH-
aus» 1976 r., [lopsaok KoMIleHCaluy 3a Bpeld, NPUUYUHEHHBIN MPECTYIUICHUAMHU, TIIA-
TEJIBHO PETYIUPYET MOPAIOK NIPEJOCTABICHUS [IPaBa KOMIIEHCALIMOHHBIX BBIIIAT UCXOAS
U3 KPUTEPUEB TPAKAAHCTBA W NpeObIBaHUs Ha Teppuropun BenmmkoOputanuu. B obomnx
HOPMAaTHUBHO-TIPABOBBIX aKTaX MpelycMaTpUBACTCsl KOMIICHCAINA KakK 3a GU3UUECKHUIM, TaK
U 32 IICUXOJIOTHYECKUH Bpe 3A0POBBIO, HIIH 332 COBOKYIHOCTh (PU3NUECKOTO U IICUXO0JIO-
IMYECKOro Bpesa. XOTs B OTHOIIEHUH KOMIIEHCALIUH IICUXO0JI0TNYECKOr0 BPEa €CTh HEKO-
TOpBIE OCOOCHHOCTH, TaKHe, KaK, HalpUMep, BHIIJIaTa KOMICHCAIMH 32 CTPax, KOTOPBIH
WCIIBITHIBACT KEPTBa MPECTYIUICHUS 3a ce0s miu 3a cBoux Onmuskux (Miers, 1990). Yka-
3aHHOE TMOJIOXKEHUEe He mpeaycMmarpuBaercs 3akoHoM PPl «O xoMmmeHcanusax jkepTBaM

8 Guidance Criminal injuries compensation: a guide. Pexum gmocryma: http://www justice.gov.uk/
downloads/victims-and-witnesses/cic-a/how-to-apply/cica-guide.pdf (nara oopamenns 21.04.2023).
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Hacwisy 1976 r. CymiecTBEHHBIM OTIUIHEM OT HEMEIIKOTO 3aKOHA SIBISIETCSI TO, UTO KOM-
NeHcauus Bpeaa, CorjlacHoO noJjiokeHusM [lopsiaka koMrieHcauii 3a Bpell, NpUYMHEHHBIN
MPECTYIUICHUSIMY, BBIIJIAYMBAETCSI €AMHOBPEMEHHO, AaXK€ €CIIM COCTOSHHE 310pOBbS
KEPTBBI IPECTYIUIEHUS CYIIECTBEHHO YXYAIIMIOCh. B nanHOM ciyyae B BenukoOpuranuu
HAYMHAIOT JEHCTBOBAaTh HOPMBI conuayibHOTO 3akoHoaaTtenscTBa (Hillenbrand & Smith,
2008). B 3akone ®PI' «O xoMmneHcanusx xepTBamM Hacwius» 1976 r. oTcyTcTBYyeT oro-
BOPKa, HE MO3BOJISIOIAS IIOIY4YNUTh IIOBTOPHYIO KOMIICHCALMIO BPEAa B CIIy4ae yXyJIIEHHs
3I0pOBBS KEPTBHI MPECTYTIIICHUS.

B cyzne6noii npaktike BeankoOpuTaHiu CyIeCTBYIOT IPOOIEMBI, CBSI3aHHBIE C KOM-
MIEHCALMOHHBIMHY BBIINIATAMHU AETSAM, HOO TPAJULUOHHO BO3HUKAIOT CJIOXXHOCTU B KBAJIH-
(uKanmy AesHUA, COBEPIICHHBIX POAUTEISIMU B oTHOImEeHNH aetei (Livingstone & Doak,
2000). B 6putaHckux cynax AOJITOe BpeMsl Ype3BbIYAHO OCTPBIM SIBIISIICS BOIPOC O KOM-
NeHCaluK Bpeaa peOeHKy, KOTOpOMY Bpell MPUYMHEH MATephio B IEPHOA BhIHAIIMBAHUS
wioza. I1oBo1oM nociy uio paccMOTpEHHE ZieNa, B KOTOPOM MaTh OOBUHSIACH B TOM, UTO
B IIEPHOJI CBOCH OEpeMEHHOCTH IpeHeOperana 3J10poBbeM OyAyIIero peOeHKa U yroTpeo-
Jsi71a NKOToJIb M HAPKOTUYECKUE CPEICTBA, YTO SBUIOCH NPUYMHONW BO3HHUKHOBEHHS Y
pPOKIEHHOTO pebeHKa TshKeNnoro aimkorojspHOoro cuHApoMa (Rothe & Kauzlarich (eds),
2017). 3asBienue B cy] ObLIO MOJAHO OT opraHoB oneku. Cy mepBoi HHCTAHIIUU OTKJIIO-
HWI HCK, OCHOBBIBAsICh Ha TOM, UTO JAESHHUE, COBEPLICHHOE MaTephIo peOCHKa, HE SIBISETCS
MIPECTYIHBIM U, CJIeI0OBATENbHO, KOMIICHCAIIMOHHAS BHIIIIATA HE MOXET OBITh IPUCYXKICHA
pebenky. OnHako CcyJ aneuIAIHOHHON MHCTaHIMKM OTMEHWI pelleHHe CyAa MepBoi WH-
CTaHIHM, MOTHBHPOBAaB TEM, YTO MaTh peOCHKa JOJDKHA Obla 3HATH O MOCIEACTBUSX,
KOTOpBbIE MOTYT HACTyNHTh B OTHOIIEHHH OyIymiero peOeHka, eciv oHa (Mmarh) Oymer
YIOTPEOJIATh JIKOTOJIb ¥ HApKOTHKH. B mociennei penakunu [lopsaka koMrieHcariy 3a
Bpell, IPUYMHEHHBI MPECTYIMHBIMU JIEHCTBUSIMH MaTepu, NMPUYMHUBIICH (undecknit
Bpell peOCHKY B IeproJi 0epeMEeHHOCTH, ObUIN UCKIIIOYEHBI, 8 BHIIJIATH PEOCHKY peryiu-
PYIOTCSI HOpMaMH COLMAIBHOTO 3aKOHOJATEIbCTBA, YTO, [0 MHEHHUIO MHOTHX IIPAaBOBEIOB
BenukoOputanum, sBISETCS CYIIECTBEHHBIM HapyiieHuem mpaB pebenka (Rothe &
Kauzlarich (eds), 2017). Ananoruunsie ciaydan B ['epMaHuMM paccMaTpUBAIOTCS uepes
MPU3MY COLMAIBHOTO 3aKOHOJATEIbCTBA U HE MMEIOT HUKAKOTO OTHOILICHHS K 3aKOHY
OPI" «O xoMITeHCANUAX XKepTBaM HacHiIus» 1976 T., Tak Kak YKa3aHHOE BHIIIIE JETHUE HE
COJIEPKUT IpU3HAKOB NpecTynHoro Aesaus (Loffelmann, 2006: 48). [1o Hamemy MHEHUIO,
[IPUYMHEHUE BpEAa BBIHOLICHHOMY IUIOZLY SIBISETCS] OOIIECTBEHHO ONACHBIM ACSHUEM, U
«Oynymias KHU3Hb» YeJIOBEKa JOJKHA OBITh OXpaHsieMa HOPMAMHU YTOJIOBHOTO IIPaBa, a He
POKIEHHBIN peOEHOK JTOKEH CUUTAThCA KEPTBOU MPECTyIICHUS.

B 1990 r. BenukoOpuranus npuHsiia XapTHIO )KEPTB MPECTYIUICHHH, B KOTOPOH ae-
KJIApUPYIOTCS OCHOBHBIE IPUHIIMIIBI IPAB KE€PTB MIPECTYIUICHUH. B 1aHHOM HOpMaTUBHO-
IIPaBOBOM aKTe€ OTPaKEHbI OOIIME MON0KEHHUS, 3aKPEIUIIOIINE MpaBa KepTB MpecTyIlIe-
HUS Ha NPABOBYIO, MEIUIMHCKYIO U counanbHyto momoiub (Mitin, 2011:161). B Xaptun
XKEPTB MPECTYIUICHUH OO0JIbIIOe BHUMAHUE yIIeJIeHO 0a30BBIM MIPABOBBIM KAaTETOPHUSM IO
3alUTe KEPTB MPECTYIUIEHHH, KOTOpbIEe B OOJBIIMHCTBE CBOEM HOCST AEKIapaTHBHBIN
xapakTep. CoriaacHo MOMIOKEHUIM XapTHH, )KepPTBa MPECTYIUICHHUS MOXKET Y3HaTh, Ha Ka-
KYIO TIOMOIIIb OHA MOXXET PacCUUTHIBATH B CIydae COBEPLICHMS NPECTYIUICHHS, a TaKXKe
KaKHe CIIy>KObl U B KaKOM 00beMe 00s3aHbl OKa3bIBaTh MOMOIIb KEPTBE MPECTYIUICHUS.
Tarxoxke B XapTuu >KepTB MPECTyIUIEHUI OTpakeHbl MOCTEeIHUE W3MEHEHHUS B CyneOHOM
MPaKTUKE U 3aKOHOJATEIbCTBE, KOTOPHIC 3aTParuBaroT BOMPOCH COLUAIBHON MOMOIIU U
obecnieueHus: 0€30MaCHOCTH IS MOCTPaaBIINX OT npectyreHuii (Mitin, 2011:161).
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3akiaouenne

Bompocsl, uccnenoBanHbie BhIIIE, TO3BOJSIOT CAENATh BBIBOJ O TOM, UyTO B Benuko-
Ooputannu u CLLIA mpaBoBast 3amuTa KepTB NPECTYIJICHUN SIBIIETCS OJHUM U3 TIPUOPH-
TETHBIX HalpaBleHUN MOMUTHKHU. B 3Tol cBs3m mpasutensctBo CIIIA mpoBogut nomnu-
TUKY, HalpaBJICHHYIO Ha pa3BUTHE OOIIECTBEHHBIX OpraHM3AIllU{, a TaKXKe Ha pa3BHTHE
MaTepUalIbHO-IPABOBOM U MPOIECCYyaTbHOM 3alTUThI XKEPTB npectyiiennii. KomneHcanus
Bpeia, Ha3HaYeHHEe MPOTpamMM peadMIUTAIliN BXOIUT B KOMIIETEHIIMIO CyZ0B Bennkoopu-
tanuu u CIIA. IToaToMy npaBoBas 3amuTa )KepTB MPECTYIUICHUH B YKa3aHHBIX CTpaHax
CTalla HAlIHOHAJIBHOW HUIeH.

Tonbpko MOTUTHYECKUH Kypc, HAallpaBIeHHBIN Ha (yHIaMEHTAIbHOE U KOMITJIEKCHOE
Pa3BUTHE 3aIUTHI HOTEPIEBUINX OT MPECTYIUIEHNH, TO3BOJIUT YIyULIUTH IPAaBOBOM CTAaTyC
norepnesiiero. [{is atoro Heodbxoaumo, utoOsI [IpaButensecTBo Poccuiickoit deneparym,
COBMECTHO C MHHHCTEPCTBAMHU M BEIOMCTBAMH, pazpaboTaino ¢eneparbHy0 IporpamMmy,
HaIpaBJIeHHYIO HAa KOMIUIEKCHOE YIy4IlIEHHE MTpaB MOTEPIEBIINX OT NpecTyIuieHui. [lan-
Has OporpaMMa JI0J>KHa COAEPKaTh OCHOBHBIE MOJI0KEHUS O Pa3BUTHH IIPABOBOIO CTATycCa
MTOTEPIEBIIET0, 00 YIyUIIEHNH METUIIHCKONW M COIHMATFHONW MOMOIH U T..1. OIHUM 13
KJTFOUEBBIX ITOJIOKEHHI Takor (eepansHON IporpaMMBbl JOJDKHO OBITh HHAHCOBOE 000C-
HOBaHHE U pa3paboTaHHBIE, CTPOTO OMpeJesIeHHbIE MEXaHU3Mbl KOHTPOJISL 38 UCIIOJHE-
HUeM (penepaabHO MPOrpaMMBI M PACXOI0BAaHHEM CPEJICTB, IOTYUYSHHBIX Ha PeaTU3aIiiio
JIaHHOM mporpamMmbl. OueBuiHO, UTO B Poccuiickoit deneparui HeT TakKuX (PMHAHCOBBIX
pecypcos, kotopsle ecTs B CIIIA u ctpanax 3amagHoit EBpomsl ans peanusanuu pa3ind-
HBIX MPOTPaMM ITOMOIIH KEePTBaM MPecTyIUIeHUH. B 3Tol cBiA3u cuctema pMHAHCHPOBA-
HUs GOHIA KEePTB NpecTyIuienns, pyHkunonupyromas B CIHIA, mpencTaBiser HECOMHEH-
HBII UHTEpEC I PELENIUU JOKTPUHEIL B IIpaBOBY10 cuctemy Pocculickoit @enepanuu.

OnHako HECMOTpPS Ha OTCYTCTBHE HEOOXOIUMOTO 00heMa (PHHAHCOBBIX PECYPCOB
[IOCJIEIOBATENbHBIN MOTUTUYECKUM KypC, HAIIPABJICHHBIN Ha pa3BUTHUE IIPaB MOTEPIEBIINX
B Poccuiickoii @enepanuy, MO3BOJUT IOCTENEHHO KOMIUIEKCHO YIYYIIMTh IIPABOBOM
CTaTyc MOTEPIEBIINX OT NpecTyIieHnid. Takum oOpa3oM, peuenius JOKTPUHAIBEHOH 1Mo-
3UIMH 110 IPOBEACHUIO MOJIUTUKY 3aIIUTHI IPaB MOTEPIICBIINX ABISIETCS OIHUM U3 OCHOB-
HBIX JIEMEHTOB, KOTOPBIM MOKET BOCHPUHATH Poccuiickas denepanus U3 CTpaH aHIJIO-
aMEepUKaHCKOM MpaBoBOi ceMbH, B yacTHocTH n3 CLIA.

PasButhie rocynapctsa, Takue, kak CIIIA u BenukoOputanusi, BEIIEISIOT 3HAYATENb-
HbIE JIEHEXHBIE CPEJICTBA HA OKa3aHME MTOMOILLIY XKepTBaM npecTymieHuid. Kpome Toro, B
paccMaTpUBacMBIX 3apyOeKHBIX CTpaHax CYHIECTBYET OOJIBIIOE KOJMUYECTBO OOIECTBEH-
HBIX OpraHu3aluii, KOTOpPbIE OKAa3bIBAIOT COLMAIBHYIO M IICUXOJOTHYECKYI0 MOMOILb
HapsIy ¢ TOCYIapCTBEHHBIMHU OpraHM3alUAMA. B HEKOTOPHIX CiTydasix 0OIIeCTBEHHBIE Op-
raHW3alli OKAa3bIBAIOT TaKke (UHAHCOBYIO MOMOINL. BBUAY W3JI0KEHHOTO OCHOBHOM
po0OJIeMOi AJIs 3aIUTHI IPaB oTepreBmux B Poccuiickoii denepanuu siBIeTCs MPExK/Ie
BCEro TNpPHU3HAHHUE OTBETCTBEHHOCTH TOCYIapCTBa 3a HECTOCOOHOCTH OCYIIECTBIICHUS
(hyHKIIME OXpaHbI TpaBonopsiAKa. J[aHHas OTBETCTBEHHOCTD IOJDKHA OBITH 3aKpeIlIeHa B
HOPMaTHBHO-TIPAaBOBBIX aKTax, PETYJUPYIONIMX MOPAJOK KOMIEHCALUU Bpeda KepTBaM
MIPECTYIUICHUH, a TakXKe OKa3aHWsS WHOW IOMOIIM. YYHTHIBas CTaOWIBHO BBICOKHH
ypOBeHb MpecTynHocTu B Poccuiickoit denepannn, KOMIEHCAIIMOHHBIE BBIILIATHI MOTYT
JOCTUTATh O4Y€Hb OOJIBIINX pa3MepoB. BBuIy 3TOT0 rocynapcTBo, B3SB Ha ceds 00s13aTelb-
CTBa MO BHIIJIATE KOMIEHCAIMH, JOKHO (POpPMHUpPOBATH CrIEHUANbHBIA (DOHI, a TaKkKke
pa3pabaTeiBaTh (YHAAMEHTAIBHYIO HOPMAaTHBHO-TIPABOBYIO 0a3y, peryJIHPYIOIIyIO
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MOPSAZA0K KOMIIEHCAIIMOHHBIX BHIIUIAT. be3 3KOHOMIYeCKOTo MccIeI0BaHus CIIOKHO OIpe-
JEeNUTh pa3Mep HeoOXO0IUMOro (PMHAHCUPOBAHHS, KOTOPBIH OyAeT NoCTaToueH i Ocy-
[IECTBIICHUS KOMIICHCAIIMOHHBIX BBIMJIAT MOTEPIIEBIINM B MOJHOM oO0beMe. OJHAKO H3
uup CTATHCTUKH, NIPUBEICHHBIX BHIIIE, MOXKHO IMPEINOJI0KUTH, YTO CyMMBI, KOTOPBIE
JOJDKHBI TOJJIeKaTh KOMIICHCAMH, OYAyT NMPEBBIIATH HECKOJIBKO COTEH MHILUIMAPIOB
py6ueit. Cucrema ¢punancuposanus ponza xxepts npectymienuii B CILIA, ¢pynkumnonnpy-
oIasi TTOCPEACTBOM (PMHAHCOBBIX MOCTYTUIEHUH W3 afMHUHUCTPATHBHBIX MITPadoB U Je-
HEXKHBIX CYMM, B3BICKAHHBIX TOCYJapPCTBOM C MPECTYITHUKOB B IMOPSAIKE perpecca, BIIOTHE
MOJKET OBITh PEIMITUPOBaHA B IPABOBYIO cUcTeMy Poccuu ¢ y4eToM MpaBoBBIX, HCTOPHYE-
CKHX ¥ 9KOHOMHYECKHUX ocoOeHHOCcTel Poccuiickoit demepartum.

Pemenne npoOieM 3alMThI TPaB MOTEPIIEBIIUX OT MPECTYIUIEHUH BO3MOXKHO, €CIIH
pemars 3Ty npo0ieMy MOCTENEeHHO, C Y4eTOM OIBITa 3apyOeKHBIX CTPaH U UCTOPUKO-CO-
nuansHOro pa3suTus Poccuiickoit @enepanuu. Ha Hain B3rsia, nepBoCTENEHHOM 3aaaueit
SBIISIETCS CO3/ITaHIE HOPMAaTHBHO-TIPaBOBOI 0a3bl, KOTOPast MMO3BOJIUT OCYIIECTBISTH KOM-
MIEHCAIMOHHBIE BHIIJIATHI B CTPOTO ONPEAETICHHBIX CIy4asX B OTHOLIEHUU ONpeAeIeHHON
KaTerOpHH MOTEPIIEBIINX OT MpecTyIJIeHnid. B mepByto odepens He0OXOMMO 3aKPEIUTh
B YTonoBHOM Konekce Poccuiickoit @eaepannn 00A3aHHOCTS TOCYIaPCTBa KOMITEHCHPO-
BaTh MOTEPIIEBLIEMY IPUYHMHEHHBIN MpecTymieHrneM Bpea. C 3ToH 1eNblo 1enecoo0pa3Ho
n3MeHUTH Ha3BaHue cT. 104.3 YronosHoro kogekca Poccuiickoit @enepanuu, a Takke 10-
0aBUTH B yKa3aHHYIO CTaThIO yacTh 3. HazBanue ct. 104.3. m3meHuTs ¢ «Bo3menienue npu-
YHHEHHOTO0 yiiepba» Ha «lIpuurnHeHne NMpHUNHEHHOTO yiiepOa 1 KOMIICHCAIUS Bpeaay.
Yactp 3 ykazaHHOH CTaThl MOXKHO M3JIOKHTD cieaytommm obpasom: «IocyaapcTBo o0s-
3aHO KOMIICHCHUPOBATh MOTEPIIEBIIEMY BpEJ, MPUUMHEHHBIH COBEPIICHHBIM MNPECTYILIE-
HHEM, a BBIIUTAYEHHAs] KOMIIEHCALUs B3BICKMBAETCS B MOPSAKE perpecca ¢ Jula, BUHOB-
HOTO B COBEPIIECHUH MPECTYIUICHUS.

[ainee, mocTerneHHO pa3BUBas HOPMATHBHO-TIPABOBYIO 0a3y M yBenn4nBasi GUHAHCH-
poBaHHe (OHIOB KOMITIEHCAITMOHHBIX BBIIUIAT MOTEPIEBIINM OT MPECTYIUIEHUH, MOXHO
pacIIMpUTh KPYT MOTEPIEBIINX, KOTOPHIM MOXET BHITUIAYMBATHCS KOMIIEHCALNSA, a TAKKe
MO>KHO ITOCTENIEHHO PACIIMPUTH KaTETOPHH YCIYT, KOTOPBIE JOKHBI OINIAYUBATHCS TOCY-
JapCTBOM B CiIy4yae MPUYMHEHHUS Bpela 3J0POBbI0 MOTEPIIEBIIEMY B PE3yJbTaTe COBEP-
IIEHHOTO MPECTYIUIeHUA. TakuMu yciyraMu MOTYT ObITh (DMHAHCHPOBAHHUE CONHMATBHOMN
peabunuTanmy, omjara mepeoOydeHHs, TONydeHHe HOBOro oOpazoBanue u T.O. [lo
HalleMy MHEHHIO, TOJbKO TOCTETICHHBIM Mporecc (pOpMHUPOBAHUS HHCTUTYTA 3allUTHI
TIpaB MOTEPIICBIINX OT MPECTYIUICHUN IMO3BOJUT B OyayIeM AocTudh Poccuiickoit deme-
pamyy MeXaAyHapOIHBIX CTaHAAPTOB B 3TOW 00IacTH.

HccnenoBanHble BONMPOCHI CyNeOHOM 3aIIUTHI KEPTB MPECTYIJIICHUH B 3apyOeKHBIX
CTPaHAX MO3BOJISIIOT CAEIATh BBIBOJ O BO3MOXHOCTH PELEHLUN HEKOTOPBIX JOKTPHUHAJIb-
HBIX U 3aKOHOAATEIbHBIX MOJOXKEHUN 13 3aKOHO1aTeNbCTBA 3apyOeKHBIX cTpaH B Poccuii-
ckyro Denepanuto.

B uenom, Ilopsgok komneHcanuu 3a Bpeld, NPUUMHEHHBIA MPECTYIUICHUSIMU, SIBIIS-
ercs (yHZaMEHTAJbHBIM HOPMAaTHBHO-TIPABOBBEIM aKTOM, PETYJIHPYIOIIUM BBITLIATY
KOMIIEHCAllUU Bpena KepTBaM MpecTyiieHud. FOpuanko-TexHuueckue XapakTepucTHKU
paccMaTpuBaEMOro HOPMAaTUBHO-IPABOBOIO aKTa TAKXKE COOTBETCTBYIOT BBHICOKHUM MEX-
JyHApOAHBIM CTaHAAPTAM.

[1o3UTHBHBIN ONBIT 3aIIMTHl JKEPTB MpecTyIuleHuil B BemnxoOpuTaHuUM BIIOJNHE
MOJKET OBITh UMIJIEMEHTHPOBAaHHBIM B POCCHHCKYIO NMPAaBOBYIO cHCTeMy. B 3Toii cBs3u
rocy/lapCcTBeHHass KOMIIGHCAllWs BpeAa JKepTBaM IpecTyIuleHuil B BemmxoOpuranuu
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MIPEICTaBIIIET OCOOCHHBIM HHTEPEC U aKTYaJIbHOCTh JJIS OTEUECTBEHHOM MTPABOBOM HAYKH.
Taxum 00pa3om, mosnarao, YTo KOHIEMIHS TOCYAapCTBEHHOH KOMIIEH AU Bpeia MoTep-
MEBIIUM OT MPECTYIUICHUH MOXET ObITh BOCIIPUHSATA B POCCUIICKON MPaBOBOW CHCTEME.
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HepaBeHcTBO B neperosopax:
cnoco6bl ero NpeoforieHusi B MeXXayHapoaHOM TOProBOM npase
U B MeXAyHapoaHOM 4YacTHOM npaBe

O.B. ®onoroBa =<, JI.E. BeasieBa

HarnoHanbHbIH HCCITe0BATEIbCKUN YHUBEPCUTET «BhICIIas 1koa 3KOHOMHUKH,
2. Mocxksa, Poccutickas ®@edepayus
D<10lga.Fonotova@gmail.com

AnHoTanus. OCHOBHBIM MOCTYJIaTOM JOTOBOPHOTO IIpaBa CIy’KUT CBOOO/IA JOTOBOPA, BKITIOYAI0-
masi cB000y BEJECHUsI IEPErOBOPOB M aBTOHOMHUIO BOJIU CTOPOH. OJTHAKO NMPAKTHKA U JOKTPUHA CBUJE-
TETBCTBYIOT, YTO MHOXECTBO 3aKJIFOUaeMBIX MEXTyHApOIHBIX KOMMEPYECKHX KOHTPAKTOB (pOpPMHUpY-
eTcs B yCIOBUX (haKTUUECKOTO HEPaBEHCTBAa KOHTpareHToB. Hacrosmas paboTa — mepBblid ONBIT KOM-
IUIEKCHOT'O OCMBICIIEHHUS ITPOOIIEMBI TPAHCTPAHMYHOI'O HEPABEHCTBA IIEPETOBOPHBIX BO3MOKHOCTEH KOM-
MepcaHToB. Llens uccnenoBaHns — CHCTEMaTH3HPOBATh U KPUTHIECKH OLIEHHUTH 3()(EeKTHBHOCTH MpaBo-
BBIX YCJIOBHH, ChOPMYJIUPOBAHHBIX B YHU(DHUIUPOBAHHBIX aKTaX MEXIyHapOIHOI'0 TOProBOro Ipapa U
MEKAyHapOHOTO YaCTHOIO IIPaBa, JUld NIPEOJONIEHHs] HEPABEHCTBA KOHTPAreHTOB Ha NPEJI0TOBOPHOM
craauu. VccnenoBaHue BBIIOJIHEHO C ONOPOM Ha JOrM4ecKuid, GOpMaTbHO-IOPUANYECKUNA U CPaBHU-
TEITBHO-IIPAaBOBOH MeTOMbI. Pe3ynbTaTel U BEIBOJBL. Habop mpaBOBBIX CpeAcTB paspenIeHus mpoOIeMbl
HEPaBHOI'O IOJIOKEHUs JOrOBapUBAIOILUXCS CTOPOH IPEACTaBIEH KOMIUIEKCOM B3aUMOZONOIHAIOMINX
cep yHHOUIUPOBAHHOTO HOPMATHBHOTO PETyIHPOBAHUS — MATEPHUATBEHOH U KOJIM3HOHHOH. YHUBEp-
caJbHOE KOHBEHI[OHHOE PETyITHPOBaHNE MPEI0r0OBOPHOTO 3Tamna B IIpaBe He BEIpaboTaHo. Pekomenma-
TEIIbHbIE aKThl MaTepHaIbHO-NIPABOBOM yHU(UKALUU TOProBOro IpaBa 3aKPEIUISIOT Pa3BUThIE MOJEIH
perilaMeHTalMuU TI0BEJICHUs CTOPOH B TPAHCTPaHUYHBIX NeperoBopax. OCHOBHBIM IPaBOBBIM CPEACTBOM
JULSL JOCTYDKEHUs OallaHCa IIO0JIOKEHUs] KOHTPAreHTOB CIy>KUT MHCTUTYT IPEIIOrOBOPHOM OTBETCTBEH-
HOCTH, OCHOBaHHBII Ha NPUHLIUIE JOOPOCOBECTHOCTU. B eBpomnelickoM U B pOCCUIICKOM IIpaBe KOJLUIU-
3MOHHBIHM BOIIPOC PEIIAETCs TyTeM KOMOMHALMK HOPMATUBHO 3aKPEIIEHHONH BHEJOTOBOPHOI KBaIH(pu-
Kal{ IPeIIOoroBOPHBIX OTHOLIEHUH M KOMILIEKCHOIO XapaKTepa peryadpoBaHUs, IpeayCcMaTpUBalO-
LIEro NOCJIEI0BATENbHOE UCIOIb30BaHUE JOTOBOPHOM U IEJIMKTHOU NPUBS30K. B ycioBusAX HepaBeHCTBa
KOJIJIM3MOHHBIE HOPMBI JJOJKHBI IIPEAYCMAaTPUBATh CIPABEUINBOE PA3PELICHUE CUTYalUil, B KOTOPBIX
BBIOOp TIPHMEHHMOTO TIpaBa HE SBISETCS AEHCTBUTENBHO B PAaBHOM CTETIEHM CBOOOIHBIM JUIS KaXKIOTO
KOHTpPareHTa, B TOM YHCJIE JI0MIyCKAaTh OTKJIOHEHH OT IPUHIIUIIA aBTOHOMUY BoJIU. B oTCcyTCTBUE BEIOOPA
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IPIMEHAMOTO IPaBa IepeueHb KPUTEPHEB I yCTAHOBICHUS HAHOOIIee TECHOH CBSI3H MPEIOTOBOPHEIX
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MOXHOCTb YUUTBIBATh IIPABO MECTA UCHONHEHUS OYAyLIUX JOrOBOPHBIX 005A3aTENbCTB U IPABO, PEryJIu-
pylollee APYIHUe CBA3aHHBIE JOTOBOPEL.
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Bargaining inequality: ways to overcome
it in international commercial law and in private international law

Olga V. Fonotova' =~ <, Lidiya E. Belyaeva

National Research University “Higher School of Economics”, Moscow, Russian Federation
P<0lga.Fonotova@gmail.com

Abstract. The basic tenet of contract law is freedom of contract, including the freedom to negotiate
and the autonomy of the will of the parties. However, practice and doctrine show that many international
commercial contracts are formed in conditions of actual inequality of counterparties. The present work is
the first comprehensive study of the problem of cross-border bargaining inequality among professional
merchants. The aim of the study is to systematize and critically evaluate the effectiveness of legal condi-
tions formulated in the unified acts of international commercial law and private international law to over-
come inequality of counterparties at the pre-contractual stage. The study is based on logical, formal-legal
and comparative-legal methods. The results and conclusions may be formulated as follows: (1) The set
of legal means to resolve the problem of unequal position of the contracting parties is represented by a
complex of complementary spheres of unified normative regulation — substantive norms and conflict-of-
law norms. (2) Universal conventional legal regulation of the pre-contractual stage has not been devel-
oped. (3) Recommendatory acts of substantive unification of commercial law enshrine developed models
of regulation of the parties’ conduct in cross-border negotiations. The main legal means to balance the
position of the counterparties is the institution of the pre-contractual liability based on the principle of
good faith. (4) Both in European law and in Russian law, the conflict-of-law issue is resolved through a
combination of non-contractual qualification of the pre-contractual relations and the complex nature of
regulation involving the consecutive use of contractual and tort-based connecting factors. (4) Where there
is inequality, conflict-of-laws must provide for an equitable solution to situations where the choice of law
applicable to each of the contracting parties is not truly free, including permitting a deviation from the
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principle of autonomy of will. (5) In the absence of parties’ choice of applicable law, the list of criteria
for establishing the closest connection between the pre-contractual legal relation and the competent legal
order should be expanded: the court should be able to consider the law of the future contractual obliga-
tions’ place of performance and the law governing other related contracts.

Key words: inequality; international commercial contract; cross-border pre-contractual relations;
contract negotiation; autonomy of will; weaker party; UN Convention on Contracts for the International
Sale of Goods 1980; UNIDROIT Principles; Principles of European Contract Law; Rome II Regulation
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BBenenue

B perynupoBaHuM 4aCTHBIX KOMMEPYECKUX OTHOILIEHUI TOBCEMECTHO I'OCIIOACTBYET
IPUHIUT CBOOOMBI TOTOBOPA, MPH 3TOM MPE3IOMHUPYETCS IOPUANYECKOE PAaBEHCTBO CTO-
pon'. Mexnynapogsaoe Toprooe npaso (MTII) B ropasno Gomblueii cTemneHH, HeXelu
BHYTPEHHUH NPaBONOPSIIOK, OCHOBBIBAETCSI HA 3TOM II0JIXO/€, OIIUPAsCh B TOM YHCIIE Ha
($yHIaMEHTaIbHYIO KOHLETINIO aBTOHOMUH BOJIM KOHTpareHToB. Ciiemyst 3TO! JIoTHKe, B
TPaHCTPAHUYHBIX JOTOBOPEHHOCTSX U IPH Pa3peLIeHUH MEXTyHAPOJAHBIX KOMMEPUYECKUX
CIIOPOB JaHHBIC TPHHIMUIBI JIOJDKHBI coOnronaTbess ocobenHo TmarenbHo (Grebelsky,
2021).

OpHako B YCJOBUSIX YCHJICHHS SKOHOMHMYECKOIO HEPaBEHCTBA, PAcIpOCTPaHECHUS
MPAaKTUKU CO3AaHUS CTAaHAAPTHU3UPOBAHHBIX JOTOBOPHBIX MPOodopM Ooee BIUSTEIbHBIMU
YYaCTHUKAMH IJ100aJIbHOT0 PhIHKA U HHPOPMALIMOHHON aCHMMETPHH, YTO OTATYAETCs T'€0-
MOJMTUYECKUMHU CIBUTAMH, COIHATBHBIMH MOTPSICEHUSIMA U (PMHAHCOBBIMU KPU3HCAMH,
IOPUINYECKOE PAaBEHCTBO KOHTPAreHTOB M3 Pa3HBIX CTpaH pa3duBaeTcs 00 uX (axTHye-
CKO€ UMYIIECTBEHHOE, MIOJINTUYECKOE U, KaK CIEICTBHE, — IEPETOBOPHOE HEPABEHCTBO.

Korzaa oTHOIIEHUS CTOPOH BBIXOZST 32 MPeeibl OAHOM I0PUCAUKLINH, COCTOSHHE He-
PaBEeHCTBA U €ro MOCIEACTBUS yCYTyOIsIFOTCs. DTO 00YCIIOBICHO CTOIKHOBEHHEM B TPAHC-
IPaHAYHBIX KOMMEPUYECKMX OTHOMICHHUSX Cpa3y HECKOJBKHX MPAaBOMOPSIKOB U TEM, YTO
MPaBOBOE PEryJMPOBaHHUE B TAKUX IOPUCIUKIUIX MOXKET OBITh KpailHe HEOJTHOPOTHBIM.
Ecnu BO BHyTpeHHUX NMPEINPUHAMATEIBCKUX OTHOIIEHUSIX EPETOBOPHBIE BO3MOXKHOCTH
OKa3bIBAIOTCA CYILIECTBEHHO pa30alaHCHPOBAHHBIMHU, HJesl (PaKTHUECKOro HEpaBEHCTBA
CIIy’KUT BECOMBIM 0OOCHOBaHHEM, C OJTHON CTOPOHBI, IJISl «IIOPa3yMEBAEMOI0» BKIIIOYE-
HHSI HEKOTOPBIX 0053aTEIbHBIX YCIOBUH B JIOTOBOP B CHITY IIPSIMOTO YKa3aHUS 3aKOHA HJIH,

! Tlonpo6ree 0 cBo6OIE OrOBOPa U 00 aBTOHOMHUH BOJIM B JIOTOBOPHBIX OTHOMIEHHsX cM., Hamp.: (Karapetov
& Saveliev, 2012).
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C Ipyroi CTOPOHBI, IIOBOJIOM HE MPUAABATh 00SA3aTENbHYI0 IOPUINIECKYIO CHITy TOMY U
HWHOMY JOTOBOPHOMY TOJIOKEHHIO 110 pelIeHHIo cyia. Bo BHyTpeHHEM 000poTe Takas 3a-
IUTA CITYXKMT XOPOIIMM TIOJICTIOPHEM MEPErOBOPIIMKAM, TIO3HIIMN KOTOPHIX OCIA0NeHbI .,
J1st TpaHCTpaHUYHON KOMMEPYECKOM CACIKY TaKOe MpaBmiIo OyAeT AeCTBOBATH JTaJIEKO
HE BCeraa, IOCKOJIbKY IPUMEHUMBII PaBOMOPSA0K YaCTO He ObIBAET 3apaHee OMpe/eiieH,
a B IPUMEHNMOM ITPaBe, YCTAHOBJICHHOM BIIOCIIEICTBUH CYyJIOM, HE BCET/Aa cllabasi CTOpoHa
TIOJTYYHUT JKEJIAEMYIO TTOAJIEPHKKY .

HepaBeHcTBO CTOpPOH OyayIIero J0roBopa 0COOCHHO SIPKO IMPOSBISETCS Ha MPEIJIO-
TOBOPHOW cTamuu oTHOmEHUUA. OT TOTO, B KaKOH Mepe YJaCTHUK IEPErOBOPOB CMOXKET
JNOOHTHCS OTpaskeHHsI COOCTBEHHOM MO3UIIMH B IOTOBOPE, BO MHOT'OM 3aBUCHT IOJIOKEHHE
KOHTPareHTOB B XOJI€ HCITOJHEHHs JOTOBOPHBIX 00S3aTeNbCTB. B cuTyanmn HepaBHBIX
BO3MOXKHOCTEH TEepEeroBOPHBIN ATall SBJISAETCS TIaBHBIM HCTOYHHKOM IPOOJIEM Ha BCEM
Iy TH PEATTU3aI[|H 3aJI0’)KEHHBIX B KOHTPAKT ITOJIOKEHUH.

[Toxbop MMpaBOBBIX CPENCTB C IENBbI0 00ECIEYNTh OaJaHC B CHTYaIllid HEPaBEHCTBA
JIOTOBAPUBAIOIIMXCST CTOPOH, KOTJa CKPEMISIONINI KOMMEPCAHTOB JOrOBOp €IIe OTCYT-
CTBYET, SIBJIIETCS OYEHb HEMpOCTOU 3ajiaueidl. HekoTopsie uccieoBaTeny nojaratT, 4YTo
B JIOTOBOPHOM IIpaBe B MPUHIIUIIE OTCYTCTBYIOT MEXaHU3MBI, TIO3BOJISIOIINE PELIUTH ITPO-
6nemy HepaBeHcTBa (Carrigan, 2013). Bonee Toro, oTaenbHbIe aBTOPbI yOSKACHBL, YTO J10-
TOBOPHOE TIPaBO HE TOJBKO OTpa)kaeT, HO M yCHiuBaeT HepaBeHCTBO (Gava, 2013). Yamre
e BCEro npodiieMa HepaBEHCTBA B TPAHCTPAHUUHBIX JICJIOBBIX MIEPEroBOpax He UCCIEemy-
eTcs BoBce . MBI pe/IronaraeM, 4To B KOMILIEKCE MONOKEH S YHH(PUIMPOBAHHBIX aKTOB
MTII n mexxayHapoanoro gactHoro npasa (MYII) cozmaHsl, 4TOOBI CITYKUTh CTEPIKHEM
JUTsE 00ecTieueHHs] PaBHOTO TIOJIOKEHHSI yYaCTHUKOB TPAHCTPAHUYHOTO JIEIIOBOTO 000poTa.
Iens Harmmeit paboOTH — CUCTEMATH3UPOBATh M KPUTHIECKH OIEHUTH d(h(PEKTUBHOCTH TIpa-
BOBBIX YCIIOBUH, COPMYJIMPOBAHHBIX B TaKMX aKTax, JJIS MPEOJOJICHUS HEPABCHCTBA
KOHTPAareHTOB Ha MPEIJIOTOBOPHOM CTaHH.

IpenaoroBopHasi 0TBETCTBEHHOCTH
KaK MPaBOBOE CPEICTBO ofecnmevyennsi 6ajiaHca B MeperoBopax

B MTII noHsATUS «HEPABEHCTBO», «HEPABHBIE IIEPETOBOPHBIE BO3MOKHOCTHY HIIU
«cnabast CTOpOHA JJOrOBOpa» HOPMAaTHBHO He ompeneneHbl. CaMocTosITeNnbHas TOKTPUHA
HepaBeHCTBA KOHTpareHToB B Hayke MTII He npencrasiena. KoHuenuus HepaBHBIX nepe-
TOBOPHBIX BO3MOXHOCTEH NMPUMEHUTENBHO K OTHOUIEHHAM MEXIY MpeIIpHUHUMATEIIMU
HE pa3BHUTa TAK)KE U HA YPOBHE HALMOHAJIBHOI'O IOTOBOPHOTI'O IIpaBa, HAlPUMED, €€ HET B
JIOTOBOpHOM MpaBe AHrnuu u Yanbca (McKendrick, 2019:334-335). Cnenyer oOpaTuthb
BHUMAaHUE, 4TO, BEPOSTHO, UMEHHO B CHJIy Ccl1a00i JOKTPUHAIBHOM NpopadOTKU yKa3aH-
HOW TEMAaTUKU CKOJIb-THO0 3HAYMMAasI CyIeOHas IPAaKTHKA, Kacaloulasics HEOCPEACTBEHHO
po0JeM MeperoBOPHOr0 HEPABEHCTBA B TPAHCTPAHUYHBIX MPABOOTHOLICHUSX, HE chop-
MupoBasa. Hayka (a Bcien 3a Heil 1 mpaBoIpuMEHNTENbHAs IPAKTHKA) IPEUMYIIECTBEHHO
oOpariaeTcs K CBA3aHHBIM C HEPAaBEHCTBOM CHTYalMsM Yepe3 MPU3My OOLIMX YacTHOIIpa-
BOBBIX KaTETOpUM JOOPOCOBECTHOCTH U CIIPABEUIMBOCTH, XaPAKTEPHBIX AJISI OTACIBHBIX

2 Kareropust «cnaGoil CTOPOHBD» JIOTOBOPA, B TOM YUCIIE B CPABHUTEJILHO-TIPABOBOM KOHTEKCTE, BECHMa EMKO
1 yOeIuTeNbHO MpEeACTaBlIeHa B COBPEMEHHON 0Te4eCTBEHHON NOKTpuHE (CM., Hamp.: Volos & Volos, 2019).
B Hacrosieit paboTe Mbl OITMpaeMcs Ha pe3yIbTaThl JAHHOTO U Psilia MHBIX TPY/IOB U HE CTaBUM cebe 3a1auy
yriIyOUThCS B M3y4YEHHE YKa3aHHOTO MPaBOBOTo ()eHOMEHA.

3 Hampumep, KIIOUEBBIE IUCCEPTAIMOHHBIE MCCIEOBAHUS OTEIECTBEHHBIX YUEHBIX, TIOCBSIIEHHBIE JOKTPH-
HaJIbHOMY OCMBICIIEHHIO TPAHCTPAaHUIHBIX MPEIOTOBOPHBIX OTHOIIECHUH, HE 3aTParuBarOT HEMOCPEICTBEHHO
npoGJieMy HepaBeHCTBa B neperoBopax (cM.: Stepanisheva, 2015; Muratova, 2015).
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MIPaBOBBIX CHCTEM, IPH 3TOM JIMJUPYIOIIEe MECTO B TAHHOM BOIPOCE 3aHUMAeT KOHIIETI-
LS IPEIOTOBOPHOM OTBETCTBEHHOCTH.

[leperoBopsl, MpeaIIECTBYIOIINE 3aKIFOYEHUI0 OCHOBHOTO JIOTOBOPa MEXIY Mpe-
NPUHUMATEISIMHA, UMEIOT HE BCET/Ia OYSBHJIHBIC JIIsI OyIyIMX KOHTPAareHTOB IPABOBBIC
KOHTYPBI U CONPSDKEHBI C ONMPEAETICHHBIMU I0pUAMYECKUMH OCIEACTBUSIME. B crity npuH-
uma cBoOO B! IOTOBOPA MPEAIONAraeTcs, YTO pa3yMHbIE YUACTHUKH TPaXKIaHCKO-TIPABO-
BBIX OTHOIICHHUH JOJKHBI IPUKIIAABIBATE YCUIINS K OLEHKE OTHOCSIINXCS K JOTOBOPY 00-
CTOSATENIBCTB U HECTU PUCKH, CBA3aHHBIC C HEIOCTATOYHBIM MPOSBICHUEM aKTUBHOCTH B
XO0JI€ COTJIACOBAHUS YCIIOBUI cJieNku. [Ipu 3TOM CTOPOHBI BITpaBe MpeciiejoBaTh COOCTBEH-
HBIE HHTEPECHI MPH PACKPHITUH APYT APYTY UHPOPMAIMH B TOH CTENICHH, B KOTOPOH OHH
HE COBEPINAIOT 00MaH WM He BBOIST KOHTPAreHTa B 30Ty KIeHHE.

[MpeamoroBopHBI 3Tan Xapakrepusyercss HabOpoM MpoOJeM, BHITEKAIOIINX U3 He-
cOaaHCHUPOBAHHOCTH TO3WIIMN TIEPETOBOPIIMKOB. B cuTyarum HepaBeHCTBa pa3yMHbBIE
OXKHJIAaHUS CTOPOHBI MOTYT OKa3aThCs HE COOTBETCTBYIOIIMMH JEHCTBUTEIBHOCTH, YTO
MPUBOIUT K 3aKITIOYEHUIO HEBBITOJHOTO ISl Hee JoroBopa. [Ipu mepexone k coriacoBa-
HUIO CYIIECTBEHHBIX YCIOBUH CIENKH NCKAKCHNE WITH YMATYMBAHUE 3HAYNMBIX CBEICHUH
0 TIpeIMeTe JJOrOBOpa CTABUT CTOPOHY B HEPABHOE MOJIOKEHHUE C ¢ KOHTpareHToM. Bos-
MOKHOCTH OJTHOTO U3 YYACTHHKOB MOTYT MO3BOJIUTH eMy HEOOOCHOBAaHHO TIpepBaTh Mepe-
TOBOPHI M BCTYIIUTh B JJOTOBOPHBIE OTHOIICHHUS C APYTHUM JIMIIOM, B TO BpeMs Kak Ooiee
c1a0blil KOHTPAreHT, C KOTOPBIM MPEKPATUIIN JeJIOBBIE OTHOLICHUS, MOT 3aTPaTHTh 3HAYH-
TEeNbHBIE CPEJICTBA M HHBIE PECYPCHI Ha COTIIACOBAHHE CCIKH.

OrpaHn4eHus MPUHIKIA CBOOOJIBI IOTOBOPA, B YaCTHOCTH CBOOOIHI BEJICHUS TIEpe-
TOBOPOB, KOPPEKTHPYIOT MOCIIEACTBUAS OTMEUSHHBIX BEIIIIE TIPOSBICHUN HEPAaBEHCTBA.

Kommuteke HOpM, 00S3BIBAIOMINX CTOPOHBI YUUTHIBATH HHTEPECH! IPYT APYyTa B IPO-
Lecce JIEJI0BOr0 COTPYAHNYECTBA, OOBIYHO COOTHOCHTCSI C HHCTUTYTOM IPEIA0TOBOPHOM
orBercTBeHHOCTH. KoHuenuwus culpa in contrahendo (0T nar. BUHa NpH TEpPETOBOpax)
obu1a paspadorana B XIX B. B repmanckoii nokrpure (Thering, 2013), a B HacTosiee BpeMst
OCHOBaHHBIE Ha HEW HOPMBI TPEAJOTOBOPHONW OTBETCTBEHHOCTH WMILIEMEHTHPOBAHBI
MHOTHUMH TIPaBOIOpsAKaMu. UTO HEe MeHee 3HAaYMMO, TaKHE HOPMBI 3aKpETIeHbl B aKTax
HOBOTO lex mercatoria, cocrapnstonmx siapo MTIIL.

[IpennoroBopHas OTBETCTBEHHOCTh OCHOBBIBAETCS HA HAPYIIEHUH BO3SHUKAIOIIEH U3
3aKOHA MIOBEACHYECKON 005S3aHHOCTHU 10 JOOPOCOBECTHOMY BelIEHHIO TieperoBopoB. OHa
MMEEeT CaMOCTOSITENILHBIA XapaKTep W HE CBs3aHa ¢ mpeameroMm goroBopa (Gnitsevich,
2009:24). Mazyp O.B. Ha ocHOBe aHayM3a 3apyOeKHOW JTUTEPATYPHl U MPAKTUKH CTPaH
KOHTHHEHTAIBHOU MPAaBOBOM CHCTEMBI OOBEIMHSCT MPENIOrOBOPHbBIE 00SI3aHHOCTH B JIBE
OCHOBHBIE T'PYIITIBL, CBSI3aHHBIE C COJIEpKAHUEM TPEOOBaHUS TOOPOCOBECTHOTO MTOBEIEHUS
B IIEpETOBOpax: 005A3aHHOCTD ITOCIIEIOBATEIHHOTO TOBEICHNUS, HE BBOSIIETO B 320y /1e-
HHUE IPyroro y4acTHHKa meperoBopos (duty of consistency), 1 0013aHHOCTb IEHCTBOBATH
OTKPBITO, TIPEIOCTABIIATEL WM packpbiBaTh HHGopManuio (duty of transparency / duty of
disclosure); co BTopoii rpynmoii B 3apy0eKHON TOKTPHHE TAKXKE CBA3BIBAIOT 3aIIPeT Ha U3-
BIIEYCHHE U3 CACIKA HEOOOCHOBAHHBIX MPEUMYIIECTB B CBSI3U C HEONBITHOCTHIO MK HE-
BHUMATEJILHOCTHIO KOHTparenTa) (Mazur, 2012:198). IlepBas 0003HaueHHas rpymnmna 00s-
3aHHOCTEH M KOPPECTIOHAUPYIOIINX UM IpaB B paMKaxX MHCTHTYTa MPEAJOTOBOPHOM OT-
BETCTBEHHOCTH TpHU3BaHa 00ECTeUnTh TUHAMUKY TPEII0TOBOPHBIX KOHTAKTOB, a BTOpas
— B OOJIbIIIEH CTENICHN COPUEHTHPOBAHA HA CO3JJaHUE YCIIOBHUM JUIS PUHSITHS 000CHOBaH-
HOTO Y JIOTHYHOTO PENICHUs 3aKIOYHUTh J0TOBOP, Ha MPEJOTBpAIleHNEe HETaTUBHBIX I10-
CIIEICTBUI HEpaBeHCTBA NIEPErOBOPHBIX Bo3MokHOCTel (Boyarskiy, 2022:149).
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[Ipu peanmzaniuu MHCTUTYTA TPEITOTOBOPHON OTBETCTBEHHOCTH PUCK HEraTHBHBIX
HWMYLIECTBEHHBIX TMOCIEICTBHI MEPEHOCUTCS Ha HEZOOPOCOBECTHYIO CTOPOHY, KOTOpas
JIOJDKHA BO3MECTUTH KOHTPAreHTY U3JICPKKH, BHIIUIATHB yObITKH. Takol MexaHu3M 03BO-
JSIET BOCCTAHOBHTH YTPaueHHBIN OallaHC B OTHOIICHUSIX TIEPETOBOPIIUKOB.

PerynupoBanue npeaioroBOpHbIX OTHOLIEHUH B YHH(puuupoBaHHbIX akTax MTII

B MexayHapoIHBIX KOMMEPUECKMX OTHOIICHUSX CTaHAAPTHI TOBEJCHUSI KOHTPAreH-
TOB BapbUPYIOTCS B 3aBUCUMOCTH OT c(pepbl OM3HEca 1 3a4acTylo OTIIMYAIOTCS OT aHAJIO-
TMYHBIX HAIMOHANBHBIX cTaHaapTos’. IIpuMevaTenbHO, 4TO KOHUENUHUs culpa in
contrahendo s neneit MeXIYHAPOIHOTO 000poTa 000COOIAETCS B MEXKTYHAPOIHBIX
HOPMATHBHBIX aKTaX> B CAMOCTOATEJIBHbIH MPABOBOM HHCTHTYT, U €€ TONKOBAHHE B TAKOM
Ka4yecTBE He 00s13aTEIbHO TOJDKHO MPOU3BOIUTHCS B 3HAYCHUH KAKOTO-THO0 HallMOHAJb-
HOTO 3aKOHOAATEJIbCTBA, HO MOKET OCYLIECTBIIATHCS HE3aBUCUMO OT BHYTPEHHUX IIPaBO-
BBIX HOpM.

OCHOBOMOJIATAIOIINN MEXKTyHApPOIHBIH HOPMATHBHBIA MTPAaBOBOM aKT, KOTOPBIA CO-
JIEPKUT HEKOTOPBIE OPUEHTHPHI JJISl IPABOBOTO PETYINPOBAHUS MPEAIOTOBOPHON CTaINU
B TPaHCTPaHUYHBIX KOMMEPUECKUX OTHOIIEHUSAX, siBisieTcsa Konsenuuns OOH o norosopax
MeXTyHApOIHOH KyIH-npogaxu ToBapo 1980 r. (Konsenmus, Benckas konBermms)’.
Crarbsa 7 KoHBeHIIMM 3aKpemuisieT NpUHIMI JO0OPOCOBECTHOCTH B MEXKIYHAPOAHOU TOP-
TOBJIIe, KOTOPBIN IIMPOKO MpUMeHsieTcs Ha rpakTuke (Mypatosa, 2019). Psix crareii atoro
nokyMeHTa (cT. 14—24) mocBsIeH MOPSAKY 3aKIIOUeHHs] MEKIYHApOAHOTO KOMMeEpUe-
CKOTO JIOrOBOpa: KBaJH(PUKALUK, BCTYIUICHHIO JOTOBOPA B CUITY, HAIIPABJICHHUIO U OT3bIBY
odepThl U akuenTa, OTBETy Ha OQepTy, NOCIEACTBUAM HECOOIIONEHHS YCTaHOBICHHBIX
CpokoB U T.A. [Ipy 3TOM NpAMBIX YIOMHUHAHHUM O NMPENJOTOBOPHBIX OTHOLIEHHAX TEKCT
Konsenuun He comepxut. B cooTBeTCTBUM CO CT. 7 BOIPOCHI, KOTOPbIE OTHOCSTCS K MPe-
METY KOHBEHIIMOHHOTO PEryJIMPOBAHUA, HO TIPH ATOM IPSIMO B TOKYMEHTE HE OTPaXKECHBHI,
JOJDKHBI OBITH pa3pelieHbl JIM00 B COOTBETCTBUM C OOLIMMHU NPUHIMIIAMH, HA KOTOPBIX
KongeHnnus ocHoBaHa, 1100, B OTCYTCTBHE TAKOBBIX, — B COOTBETCTBUH C IIPABOM, KOTOPOE
OyJIeT mpuMeHUMO coriacHo Hopmam MUIIL.

Kak xoncratupyior uccrnepoBarenu (Guillemard, 1994:55), npodeccuonansHbie
YYaCTHUKH PhIHKA Ha MPEIA0TOBOPHOM CTaANU PEIKO 3aKII0YAI0T FOPUANYECKH 00sI3bIBa-
IOIIME COTTIalIeHNs] 0 HAMEPEHUSIX, COTJIAIIEHHUS O MOPsAKE BEICHHs IEPETOBOPOB, OCTaB-
JISIsL TEM CaMbIM yPeryJHpoBaHue OyIyIMX NPOTHBOPEUUH Ha YCMOTPEHHE CYIOB U MEX-
IYHApOJHBIX KOMMepYecKuX apoutpaxeil. Takum o0pa3oM, eclli CTOPOHBI HE JOTOBOPH-
auck 00 HHOM, OOJIBIIMHCTBO BOIIPOCOB B paMKax MPEAJOrOBOPHBIX OTHOIIECHHUN U MpPe-
JIOTOBOPHOM OTBETCTBEHHOCTH TOJIEKUT Pa3peIIeHHI0 B COOTBETCTBUU C HOPMaMH MpH-
MEHUMOT0 HallMOHAJILHOTO IIpaBonopsiaka. Buaures, uto Takoil HoXoa MOKET OKa3aThCs
HETOAXOSIIUM JUIS 3aLUThI cJ1a00H CTOPOHBI IEPETOBOPOB XOTSI ObI IOTOMY, YTO HU OJJMH

4 Art. 1.7. of the UNIDROIT Principles. Comment 3. Pexum mocrtyna: https://www.unidroit.org/wp-
content/uploads/2021/06/Unidroit-Principles-2016-English-i.pdf (nata ob6pammenus: 23.02.2023).

> Hanpumep, Takoe ykasauue naer Permament Eppomneiickoro corosa Ne 864/2007 «O npage, moajexanieMm
MPUMEHEHHIO K BHEIOTOBOPHBIM 00s13aTenscTBaM» (Pum II), 0 koTopom MbI mozpoOHEe OroBopuM aanee.

¢ Konsennus Opranusanun O6benuHeHHsx Hauuii 0 10roBopax MexayHapoaHON KyTUIH-TIPOAaKH TOBAPOB
(npunsita B 1. Bene, ABctpus, Ha Kondgepernnun OOH no moroBopam MexIyHapOIHON KYyTUIH-TIPOJaKH TOBa-
poB 11 ampems 1980 r.). Poccuiickas ®enepauus siBnsiercss ydacTHuIed KOHBEHIMM Kak MpaBOMPECMHUK
CCCP. 3nech 1 nanee NCTOYHUK OITy OJIMKOBaHUS POCCHICKUX HOPMAaTHBHO-IIPABOBBIX aKTOB U CyJIEOHBIX aK-
toB // CIIC «Koncynsrantllnrocy.
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HaI[MOHAIBHBIN TPABOMOPSIOK CAMOCTOSATENBHO HE CIIOCOOCH B JOCTATOYHON CTETIEHU
y4ecTh 0COOBIH XapakTep TpaHCIPaHUYHBIX TOPTOBBIX CBsI3EH.

Hecmortpst Ha ykazaHHyro oOmiyto ¢opmyiy BeHCKOW KOHBEHIIMH M OTCHUIKY K
HAIIMOHAIBHOMY IIPaBy, CIE€IyeT OTMETUTH, YTO €€ MOJIOKEHHUS B ONPEIEIIEHHBIX 00CTOS-
TEJIBCTBAX JOJDKHBI HETIOCPEJACTBEHHO OBITh IIPUHSATHI BO BHUMAHUE CY/IbIMHU U apOUTpaMu
B CIIOpax, BBITEKAIOUIMX U3 BEJICHUS MEPEroBOPOB O 3aKJIKOYEHUHU JoroBopa. Tak, cT. 16
KoHnBeHIMM BBIICISCT CiIy4au, KOTia OT3bIB 0(hepThl HEBO3MOXKEH. [10 CMBICITy JaHHOTO
HOPMAaTHBHOT'O aKTa 3a HapyIICHWE YKa3aHHOW HOPMBI HACTYIAET JOTOBOpPHAs OTBET-
CTBEHHOCTH 32 HEHCITOJIHeHHE 00s13aHHOCTEeH 10 1oroBopy (Moura Dario, 2003:708). Ana-
JIOTUYHBIM 00pa30M B Cllydae, KOTJla Ha MPEIJOTOBOPHON CTaJiuu MOKYNaTelnb HE 3HAT U
HE MOT 3HaTh O TOM, YTO TOBap HE COOTBETCTBYET JOTOBOPY, MpOAaBel OyJeT HECTH
OTBETCTBEHHOCTh HE IO MpaBUJaM HAIMOHAILHBIX TPABOMOPSAKOB O IPEIIOTOBOPHOM
OTBETCTBEHHOCTH, a 33 HEUCIIOJHEHHE WIIH HeHa [JIe)Kalllee UCTIOHEeHHe 00s3aHHOCTEH 110
noroBopy (ct. 35 KonBenmun).

BaxHO HamOMHUTB, YTO, HECMOTPSl HA KAXKYIIUICS IIUPOKUHN reorpaduyecKuii
oxBaT BeHCKoil KOHBEHIIMH ', OCTAIOTCS 3HAYMMBIE [Tl COBPEMEHHOTO JIET0BOTO 060pOTa
CTpaHbl, Takue kKak BemukoOpuranus, Uumus, Karap, CaygoBckas ApaBus, Kazaxcraw,
[Takucran, KOAP, koTopble He MpUCOESAUHUINCH K Hel. B cBs13u ¢ 3TuM 3HaueHue KonseH-
M MOXET OBITh CBEIEHO K HYJIO JUIA MPAaBOOTHONIEHHH C KOHTpareHTaMHu W3 TaKUX
FOPUCIUKIINN, €CJIA TOJIBKO TOrOBAPUBAIOIINECS CTOPOHBI IPSIMO HE COTTIACYIOT €€ IPUMeE-
HeHue. boree Toro, paccMaTpruBaeMblil aKT MTOCBSAIICH HCKIIIOYUTENHFHO T0TOBOPaM KYIUIH-
MIPOAAKU TOBAPOB, UTO TAKXKE B HEKOTOPOU CTETEHU CyXaeT chepy ero npuMeHeHusI.

g neneit ynopsimo4eHrs TPaHCTPaHUIHOTO 000pOTa, 00JIee TOYHOTO OTPAKEHUS U
0oJiee IIMPOKOTO 0XBaTa BUJOB M ATAIOB JOTOBOPHBIX OTHOIICHUH, BKITFOYAst CTA/INIO T1e-
pPEroBOPOB, aBTOPUTETHBIC MEXAYHAPOJHBIC U PErHOHATIBHBIC OPraHU3AlMU U HAy4YHBIC
LIEHTPHI pa3paboTaiu crennaibHble YHU(OUITUPOBAHHBIE aKThI «MSTKOTO MPaBay, OTHOCH-
MBI€ TaKXKe K HOBOMY lex mercatoria. Pedb usieT o pe3yapTaTax 4acTHONPaBOBON yHU(DH-
Kalliy, HallleANTNX OTPaKEHUE B YIKE 3aBOCBABIINX MTPU3HAHKE JIEIOBBIX KPYTOB, CYJOB U
apoutpaxkeit [IpuHIMTIAX MEXKIYHAPOMHBIX KOMMEpPYECKHX M0T0BOpoB (IIpmHIHAIIEI
YHUJIPYA)®, u Gonee akaaeMH4ecKuX, HO 3aHAMAIONIMX MPOYHbIE TMO3UIMU B 3aKOHO-
TBOpUeckoM mmane IIpuHImmax eBpomeiickoro porooproro mpasa’ (ITEJIT)'. Kpome
TOT0, CTOUT Ha3BaTh MEHEE PaCIpPOCTPAHEHHBIE HA MIPAKTHUKE, HO MPEACTABIISIONINE HECO-
MHEHHBI HCCIIeJIOBATEIbCKUI HHTEpeC MojenbHbIe MpaBHiia €BPONEHCKOr0 YaCTHOTO
npasa (Mozxensusie npasuna)'!, Tpuarumnsr CEHTPAJI'?, npoext Eanroo6pasHoro akra
00 00111eM KOMMEPYECKOM IIPaBe JJIsl CTPaH, BXOAAIIUX B OpraHu3aIio o rapMoHUu3auu

7 Tlo cocTosinuio Ha 15 mions 2023 1. yuacTHunamu BeHckoii KOHBeHIMM ABIsAI0TCA 95 cTpan. Pexum nocTyma:
https://uncitral.un.org/en/texts/salegoods/conventions/sale_of goods/cisg/status (nara obpamenus: 23.02.2023).

8 UNIDROIT Principles of International Commercial Contracts (UPICC). B HacTosiiee BpeMst JOKyMEHT J€ii-
creyer B pemakuun 2016 r. Pexum mocryma: https://www.unidroit.org/instruments/commercial-contracts/
unidroit-principles-2016/ (nata o6pamenus: 23.02.2023).

9 Principles of European Contract Law (PECL). Pexum mocryna: https://www.trans-lex.org/400200/ /pecl/
(mara obpamenus: 23.02.2023).

10 JlanHbIe U HEKOTOPBIE JAPYTHE MCTOYHHKH COBPEMEHHOTO lex mercatoria OnyOIMKOBAHBL B YIOOHOM [JIst
BOCHpHATHS popMaTe: B OPUTHHAIBHOW pEeJaKLUK Ha aHTTIMHCKOM SI3BIKE, COMPOBOXKIAEMOM MapajieIbHBIM
MEePEBOJIOM Ha PYCCKH s3bIK, Kadeapoil KOMMEPUYECKOro mpaBa M OCHOB mpaBoBencHus MIY wuMeHH
M.B. Jlomonocosa. Cwm.: (Puginskiy & Amirov, 2023).

I Principles, Definitions and Model Rules of European Private Law (Draft Common Frame of Reference).
Pexxum mocryma: https://www.trans-lex.org/400725/ /outline-edition-/ (maTa oOpamenwus: 23.02.2023).

12 CBoa IpUHLMIIOB, TIpaBK M HOpM lex mercatoria CEHTPAJI (nepesoa Ha pycckuii sa3bik). Cm.: (Puginskiy
& Amirov, 2023:145-177).
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KoMMepueckoro npasa B Appuke (OHADA) 2011 1.3, npoexrt ITpUHIMIIOB MEXTyHapoI-
HBIX KOMMEPUECKUX KOHTPAKTOB JJISl CTPaH, BXoAgmux B OpraHu3anuio o rapMOHU3aluN
TIpeNpUHUMATENLCKOTO MpaBa B cTpanax KapuGekoro Gacceiina (OHADAC) 2015 .
Crnenyer 3ametutsh, uto [puamumam YHUJIPY A ynensiercst 3SHaYUTEHHO O0JIbIIIE BHUMA-
HUA Kak B JIUTEpAType, TaK U B IOPUAMYECKOU mpakTuke. Jlymaercs, 3T0 BO MHOTOM
cBsi3aHo ¢ Tem, uto I[TEJIT], kak u eBponerickue MojieibHbIe ITpaBuiia, HECMOTPS Ha CBOIO
YHHBEPCAIBHOCTD, CO3/IABAITUCH JIJIsl YHU(HUKAIINN e6PONeliCK020 TIOTOBOPHOTO (4aCTHOTO)
IpaBa, ¥ MO3TOMY BOCIIPHHHMAIOTCS KaK WHCTPYMEHTHI PEryJIHPOBAHUS PETHOHAIBHBIX
OTHOILIEHHUI B paMKax eBpOIeiickoro KOHTHHeHTa. [Ipodne ykazaHHbIE BbIIIE aKThI c1abo
MIPEACTABICHBI B OTCYECTBEHHOU JOKTPUHE, U IEPCIICKTUBLI UX BIMSHUS HAa TPAHCTpaHUY-
HbI€ OTHOIIIEHHUS C Y4aCTHEM POCCHHUCKHX TpEeANPHHUMATENEH elle MPEeJICTOUT OCMBIC-
auTh. Mbl OCTAaHOBUMCs Ha HauOoiee H3BeCTHbIX B Poccuu akrax: [lpuniumax
YHUJPYA, IIEAIT u MoaenbHbIX paBUjax.

[TpuHIMTT 7OGPOCOBECTHOCTH 3aKpEIUIeH B KaKJOM M3 YKa3aHHBIX TPEX PeKOMEHa-
TenbHBIX JoKyMeHTOB. CornacHo ct. 1:201 ITEJII xaknas cTropoHa, BCTYIAOMAs B OTHO-
[IeHUS MEXTyHapOTHOW TOPTOBIIH, TOJDKHA JIEHCTBOBATH B COOTBETCTBHH C IMPUHIIUIIOM
IOOPOCOBECTHOCTH M YECTHOW JETOBON MpakTHUKW. MICTOYHMKOM Takoi 0OsS3aHHOCTH B
[Ipunuunax YHUIAPYA ssnsercs ct. 1.7, a B Mogenbnbix npasunax — cr. 1.—1:103
(mpu4eM B 3TOW HOpMeE aeTcsl TaKXKe OTpe/ieleHne T00POCOBECTHOCTH M Y€CTHOW JIeJ0-
BOM NMPaKTUKH).

[NocnenoBaTenbsHO pacKkpbiBast 003aHHOCTH AEHCTBOBATh JOOPOCOBECTHO, aKTHI YHU-
(uKalMu yCTaHABJIMBAaIOT OTBETCTBEHHOCTh 3a HEZOOPOCOBECTHOCTH B IIEPErOBOpPax
(mampumep, ct. 2:301 TIEAIL; cr. 2.1.15 (2) Ipuamunos YHUJIPYA; ct. 11.-3:301(2)
Mopenbabix npaBmi). Crateu 2:301, 2:302 ITEAIL, cratem 2.1.15 (3), 2.1.16 Ilpuaniumos
YHUJIPYA, ct. 11.-3:301 (3;4), I1.-3:302 MonenbHBIX IpaBWII BBIACISIOT BUABI HEOOPO-
COBECTHOTO TIOBEJICHHUS, 332 KOTOpPHIE HACTYIAET OTBETCTBEHHOCTHh B BHJIE BO3MEIIECHUS
yOBITKOB: 3TO BCTYIUICHUE B MEPEroBOphl 0e3 PakTHIecKoro HaMepeHus JOCTHYb COTJia-
[ICHUSI ¢ KOHTPAreHTOM; HENpaBOMEPHOE MpEephIBaHUE MEPETOBOPOB; pasriallleHue Wiu
HEZ00pOCOBECTHOE UCIOB30BaHIE HH(OPMAIINX, KOTOpasi B X0/e TIepPEeroBOPOB MPETo/I-
HOCHTCSI CTOPOHE KaK KOH(UICHIINATbHAS.

Crarbu 3.2.2,3.2.5, 3.2.7 [Ipunnunos YHUJIPY A onuckiBaroT OCHOBaHUS AJIs OCIa-
puBaHUs A0roBopa. B kauecTBe TAKOBBIX HAa3BaHbI CYIIECTBEHHOE 320y xIeHue (mistake),
obmaH (fraud), cymecTBeHHOe HepaBHOBecue (gross disparity). BHe 3aBucumoctu ot TOTO,
OBLT TN JOTOBOP OCIIOPEH, CTOPOHA, KOTOpas 3Haja WX JOJDKHA Obla 3HATh 00 3THX
OCHOBaHMSIX, 00s13aHa BO3MECTHTHh YOBITKH, BO3HHUKIIHE y KOHTPAareHTa BCIEIACTBUE
HegoOpocoBecTtHOro moBenaeHust (ct. 3.2.16 IMpuanmmos YHUJIPYA). CormacHo cra-
Thsim 4:106 u 4:107 IIEJIIT 06 oOMaHe OTBETCTBEHHOCTh BO3JIaraeTcsi Ha CTOPOHY, CKIIO-
HUBIIYI0O KOHTPAreHTa K 3aKJIFOUCHHIO JIOTOBOpA MyTEM BBEACHUS B 3a0IyKIACHUE WU
HaMEPEeHHOTO COKPBITHS HH(OpMaInH.

Bonee moapobHOE perynupoBanue WHOOPMAITMOHHBIX 00s13aTEIBCTB coAepKaT Mo-
nenpHble mpaBuna. Cratesamu 11.-3:301 — [1.-3:109 perynupyercst mOpsIOK UCTIOIHEHUS
y4acTHUKaMHU 000pOTa OTACIBHBIX HHPOPMAIIMOHHBIX 0053aHHOCTEH Ha MPEII0TOBOPHOM
atane (Hampumep, 00A3aHHOCTU MO PACKPHITHIO UH(OPMAIUN O TOBapax, HHOM HMYIIIe-
CTBE, YCIIyTrax; 00sS3aHHOCTH IO MPEIOCTABICHHIO COOTBETCTBYIOMIEH WH(GOPMAIUH TIPU

13 General commercial law. Pexxum nocTyna: https:/www.ohada.org/en/general-commercial-law/ (nata o6pa-
menwust: 23.02.2023).

14 OHADAC Principles on international commercial contracts. Pexxum nocryna: https://www.ohadac.com/
textes/2/ohadac-principles-on-international-commercial-contracts.html (nara obpamenus: 23.02.2023).
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TUCTAHITMOHHOM 3aKIIFOUeHNH JgoroBopa u T.1.). Ct. I1.—7:204 Bo31araetT 0TBETCTBEHHOCTh
B BHJIC BO3MEILCHHSI YOBITKOB Ha CTOPOHY, KOTOpas B MpOLecce NeperoBOpoB MpeaocTa-
BMJIa KOHTPareHTy HeBepHYI0 MH(popMauuio, (a) mpeamnonaras, 4To Takas HHGopmanus
ObL1a HEBEpHOH / He MMesl pa3yMHBIX OCHOBAaHUI CUNTATH e BEpHOH, (0) 3Hast WIIM Pa3yMHO
roJiaras, 4To NoJay4aresib OyJeT yUUTHIBATh 3TH CBEJCHUS IPU NPUHITHHU PELICHUS 3aKITI0-
quTh 0T0BOP. B cr. I1.—7:205 onpeneneHsl KpUTepuu pacKpsITus HHbopManun. Hampu-
Mep, Y4aCTHHKaM 000pOoTa HAAJICKUT YUUTHIBATH KOMIETEHTHOCTh KOHTPAareHTa B JaHHOM
00JIacTH, OLICHUBATh €ro 3aTpaTbl Ha MOIy4YeHHEe HEoOXoAMMOW MH(OpMAaLUH, a TaKKe
HAJIMYHME Y HEr0 MHBIX CIIOCOOOB MOIYYEeHHS MOA00HBIX CBEJICHHM, OCO3HABATh BAYKHOCTh
Takol WHQOpMAIMM IJis KOHTpareHTa, KOTopas O4YeBHOHA Ul JOTOBapUBArOLICHCS
CTOPOHBI.

MHorue HallMOHaJIbHBIE KOJIEKChI YaCTHOTO TpaBa 3aMMCTBOBAIIM TIPaBUIIa O TIepe-
roeopax, cogaeprxkamuecs B [Ipuannnax YHU/IPY A. B pe3ynbrare Takoil MUTpalii HOpM
n3 MTII B HalmoHanbHOE TpakAaHCKOE MPABO CTAHIAAPTHI PErYJIUPOBAHUS U3 MEXKIYHA-
pPOIIHOMN cpenbl MepeTeKkaroT B 0ojee MUPOKUH KPYr BHYTPEHHUX YACTHBIX OTHOIIEHHI.
Hanpuwmep, B I'paxknanckuii kojgexc JINTBbI ”THKOPIIOPUPOBAHO MOJIOKEHHUE O TOM, UTO TIe-
PEroBophl HEOOXOIMMO BECTH B COOTBETCTBUH C MPUHIIUIIOM J0OPOCOBECTHOCTH ', aHaIO-
ruyHoe cT. 2.1.15 Ilpunnunos YHUJIPY A. TlpumedatensHo, 4TO, pa3peas Crop MEexXAy
IBYMsI IUTOBCKHMHU CTPOHUTEIBHBIMU KOMITAHUSMH, OJHA U3 KOTOPBIX IpepBaja Mepero-
BOPBI HEMOCPEACTBEHHO Iepe]l MOJNMCAHHEM KOHTpaKTa, MECTHBIH CyJ cociancs He
TOJBKO Ha HOPMY KOJIEKCa, HO U Ha COOTBETCTBYIOIYI0 cTaThio [Ipuniunos YHUJIPYA
1 KOMMeHTapuH K Heit'*. Takoii moaXo1 JeMOHCTPUPYET YHUBEPCATBHOCTh TAHHOTO JIOKY-
MEHTa, ero BakHellIee 3HaueHue 1 3Q(HEeKTUBHOCTh B TOM YUCIIE AJIS1 BHYTPEHHHUX JOTO-
BOPHBIX OTHOIIEHUII KOMMEPCAHTOB.

W3zBecTHbl cnyyan, korga cyasl onupatotcs Ha [Ipunnuner YHUIPY A, uto6b1 Boc-
MOJIHUTH TPOOEJBbl HAIMOHAJIBHOTO 3aKOHOAATENILCTBA M HECOBEPIICHCTBO CyleOHOM
MIPAKTHKH IO BOIIPOCAM IEpPEeToBOPHBIX 00s3aTenbeTB. B 2008 1. (TO ecTh A0 TOTO, Kak B
poccuiickuii ['paskjaHCKHil KoJleKC ObLT BBEICH MPHHLIUI JOOPOCOBECTHOCTH) MexkTyHa-
POMHBI KOMMEpPYECKUN apOWTpaKHBIH CyI MpH ToproBo-TIpOMBIIIICHHOW Tanare Pd
(MKAC npu TIIII P®) oTkazan B yaoBiaeTBOpeHHH Ucka poccuiickoro OAO «I'azmpom»
K MongaBckoMy AO «MonzgoBaras» 0 B3BICKAHHU JOJTa 10 JOTOBOPY IOCTABKHU rasa.
Cpenu mpouero apouTpax ykaszai Ha TO, UTO MPUHITUI JOOPOCOBECTHOCTH U JJOOPOCOBECT-
HOTO BEJICHUS JIEJI, ONpPENENIEMbIl B MEXIyHAPOIHBIX KOMMEPUYECKUX OTHOLIEHHAX Kak
ocHoBomonaratoruit mpuHIUn (3aech MKAC mpu TIIIT P® cocnancst Ha myHKTH 1-3
KommenTapues k cr. 1.7 IlpunmumoB YHUJIPYA), nomken OBITH pacnpocTpaHEeH
Ha MOBEIEHUE CTOPOH HA BCEM IPOTSHKEHUHM UX OTHOLICHWH, HAYMHASL C IEPETOBOPOB 10
3aKJIIOYEHHUI0 KOHTPaKTa U 3aKaHYMBas CTaJuel yperyJIMpoBaHus pa3HOIJIacHil, BOSHHKA-
IOIMX TP MCTIONHEHUH KOHTPAKTA, T.e. I0Cy1e0Hoi cTanuei' .

Kak u3BecTHO, B KauecTBe NPUMEHUMOTIO IIpaBa B 00IIeM 00beMe MEXIAyHAPOIHbIX
kommepueckux kKoHTpakToB [Ipunuuner YHUIPY A ¢urypupytot kpaiiHe penko (TOJIbKO
B 0,6 mpouenre aen) (Schwenzer, 2016:67). I'opa3no Gonee pacipocTpaHeHHOI sBIsSETCA
TaKTHKa, KOT/a, o0pamasce B apOUTpax, CTOPOHBI MPOCIT apOUTPOB HAPSALy C HOpMaMHU
HaI[MOHAIBHOT'O IIpaBa yuecTb COOTBETCTBYIOIINE aBTOPUTETHBIE MEXTyHAPOIHbIE aKThI.

15 Civil Code of the Republic of Lithuania. Pexxum noctymna: https://e-seimas.lrs.lt/portal/legal Act/1t/ TAD/
TAIS.245495 (nata obpamenus: 24.02.2023).

16 Supreme Court of Lithuania 3K-3-38/19-01-2005. UAB “Vingio kino teatras” v. UAB “Eika”. Pexum no-
cryna: http://www.unilex.info/principles/case/1181 (mara oopamenus: 24.02.2023).

17 MKAC nipu TIIII P®. Pemenue ot 08 despains 2008 r. Ne18/2007.
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Hampumep, B 1996 r. MexayHapoIHbIH apOUTpaskHBIN Cya ipu MeXIyHapO HON TOPTo-
Boit manare (ICC International Court of Arbitration) paccmMarpuBai Cop MeXIy HOCTaB-
LIMKOM TeJleBU3HOHHOTO 000pynoBanus u3 CIIA u nmponsBoauTeaeM TeIeKOMMYHHUKAIIH-
oHHBIX Kabeneii ¢ Bmxaero Boctoka'®. CTOpOHBI 3aKIIFOUIIIN TIPeIBAPUTENTHLHOE TEH IEP-
HOC COrJalleHue, MPEANHUCHIBAIOIIEe BECTH IEPETOBOPHI O 3aKIIOYCHUU JOTOBOpA
IOCTaBKH Kalenel JTOOpPOCOBECTHO, B Cilydae €cli 3asBKa ITOCTABIIMKA Ha ITO3WIHIO
TEHEPATBFHOTO MOAPSIIYNKA JUIS peaau3alii POEKTa PACIIUPEHUS TeICKOMMYHHUKAIIAN
Oyznet ynosiersopeHa. O mpUMEHUMOM IPaBe CTOPOHKI He TIOTOBOpWIIHCh. [locie yepeapt
OCCIUIOAHBIX MMONBITOK MPUATHA K KOHCEHCYCY HCTEIl PEIII PaCTOPTHYThH MPEABAPUTEIIh-
Hoe cornamieHne. OTBETYHK B YHCIIE TPOYUX TPEOOBAHMI IPOCHII COCTAB apOnuTpaxa mpu-
HSATH BO BHUMaHHE OCHOBHBIE Havajia IipaBa MEXTyHAPOIHBIX KOMMEPUYECKUX KOHTPAKTOB,
3akperuvieHHbie B [Ipunnunax YHUJIPYA. Cocras apOutpaka mozjaepsxai JanHoe oopa-
LIEHUE U, COCIAaBIINCh, B YaCTHOCTH, Ha cTatbu 1.1., 1.3, 2.1.15 IlpunuunoB YHUJIPVA,
00513aJ1 CTOPOHBI BO3BPATUTHCS K IEPETOBOPHOMY TPOIECCY U TOOUTHCS pe3yibTara B CO-
OTBETCTBUU C MMapaMeTpaMu, YCTAHOBJICHHBIMU B IIPEIBAPUTEIHLHOM COTJIAIIICHUH CTOPOH.

YaudunupoBanusie akThl «Msarkoro» MTII comepkat nmpuMepsl HanOoJee Mpeno-
YTUTENBHBIX JENOBEIX MpakTHK. OJHAKO OHM OCTAIOTCS JOKyMEHTaMH PEKOMEHIATEIb-
HOTO XapakTepa, U UX pUINIecKuil 3PHEKT BO MHOTOM 3aBUCHUT OT BOJIM KOHTPAareHTOB.
[To o6memMy mpaBHITy MOIOKEHHUS TAKUX aKTOB HE CBA3BIBAIOT HU CTOPOHBI MEXTyHAPOI-
HBIX KOMMEPUYECKUX OTHOIIEHUH (JI0 TeX MOp, MOKa T¢ CaMU HE JIOTOBOPHIIUCH 00 3TOM),
HU paccMaTpHUBAIONIKe CIop GOPYMEI.

PerynupoBaHue npeaioroBOpHbIX OTHOLIECHUI B YHH(uupoBaHHbIX akTax MYII

Hecmotps Ha HE0OXOIUMOCTh B TAPMOHU3AIMH YaCTHOIPABOBBIX TPAHCTPAHUYHBIX
otHomeHui, B MUII nmo-npexkHeMy rocroicTByeT CHITbHAS TeHISHITHS HX «HAIIHOHAIIN3a-
[IUI»: YYaCTHHKaM 00OpOTa BBIFOJHO, YTOOBI MX OTHOLIEHHS MOMYMHSIINCH KAaKOMY-TO
KOHKpeTHOMY TpaBonopsaky (Bonell, 2018:17). 3To ynoOHO U CyAbsIM: C TOUYKH 3pEHUS
OOBIYHOTO CYJIbH, TOTOBOP WJIM KOHTPAaKTHOE HapyIIeHHE B MEPBYIO OYepenb OXBaThIBa-
eTcs peryJMpoBaHHEM omnpenencHHON mpaBoBoii cuctembl (Novoselova & Lomakina,
2014).

B yci0BHAX HENOIHOTHI MaTEPUAIHLHO-TIPABOBOTO PETYINPOBAHUS 1 OTCYTCTBHUS BCE-
00BEMITIOIIETO KOHBEHIIMOHAJIBHOTO PEryJIUPOBaHMS KOJUIM3MOHHBIE HOPMBI «MOTYT
UMeTh 3HaueHHe B O0ophOe ¢ HepaBeHCTBOM» (Michaels & Ruiz Abou-Nigm, 2021:320).
B cyneOHoil u apOUTpakHOI MpaKTHKE pa3pelieHus] MEXIyHAPOTHBIX KOMMEPUYECKHUX
CIIOPOB  KOJUTM3MOHHOMY METOJy TMO-TIPSKHEMY OTHAaeTCs OOIBIIe IPEATIOYTEHUS
(Getman-Pavlova, 2023:59) mo cpaBHEHHIO C HETOCYJapCTBEHHBIM MaTEpUAILHBIM
perynupoBanueM. l[lomdepkuBas 3HAYUMOCTH KOJUIM3MOHHOTO IIpaBa Ui JIOTOBOPA,
3apyOeXHbIe yIeHbIe OTMEYAIOT: «KOJTU3NOHHAS PUBSI3KA, CBA3BIBAIOIIAs KOHTPAKT C 3a-
KOHOJaTEeIILCTBOM KOHKPETHOW CTPaHbl, MOXKET ITOMOYb B YBEJIMYEHUH POCTA JOXOJOB U B
CHIDKEHUHM HEPABEHCTBA PE3yJbTATOB, MU MOXET UMETh IPOTHUBOIONOXKHEIN d(hdekT»
(Michaels & Ruiz Abou-Nigm, 2021:326).

B cBs13u ¢ 3TUM BaskHO 00CYAUTH 00pa3Ibl MEXKITYHAPOAHOTO OIBITA KOJTU3HOHHOTO
PeTyIHPOBaHUS MPEIAOTOBOPHBIX OTHOMIEHIH. OCcOOEHHYIO POJb B YHH(PHKAIINN MEXKTY-
HApOJHOTO KOJIJTM3MOHHOTO TpaBa JUIs MPE0TOBOPHOTO 3Tamna ChIrpajil BCTYNUBIINHA B

18 ICC Arbitral Award 8540/1996. Pesxum moctyna: http://www.unilex.info/principles/case/644 (nata oGparue-
Hus: 24.02.2023).
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cuny B 2009 1. Pernmament EBpormetickoro coroza Ne 864/2007 «O mpaBe, mojpiekaniemMm
IIPEMEHEHHUIO K BHEIOTOBOPHBIM 06s3aTenbcTBam» (Pum I, Pernament)'’. B Hem «Bmep-
BbIE B HCTOPHM MEXAYHAPOAHOTO YacTHOro mpasa» (Zykin, Asoskov & Zhyltsov (eds.),
2021:495) 6b110 IpeACTaBICHO pelIeHre KOJUTM3HOHHOTO BOTIPOCa O IIPaBe, IPUMEHIMOM
K JICJIOBBIM TIEPEroBOpaM, MpeIIIeCTBYIOMIMM 3aKIIIOYeHUIO JoroBopa. HamoMHuM, 9TO
JIAaHHBIA TOKYMEHT IIpeJIHa3HaueH JJIs TOCyAapCTB-ulieHOB EBporeiickoro coros3a, 0JJHaKko
c(OpMyJIMPOBaHHBIC B HEM HOPMBI UMEIOT IOCTATOYHO YHUBEPCAJIbHBIH XapaKTep U MOTYT
OBITh HCIIOJIb30BaHBI HHBIMU CyOBexTamu MUIL.

Cdepa perymupoBanusi Pernamenra oxBaThiBaeT HapylIeHUs, HE NOIYUHCHHBIC
COTJIAIICHUIO CTOPOH O BEJCHWU NEPETOBOPOB U HE CBA3aHHBIE C JaHHBIMH Ha MPEII0T0-
BopHOM HTane obemanusmu (Hage-Chahine, 2012:489-490) (aTo yxe cdepa neicTBUSA
Apyroro esporneiickoro pernamenta’). IIpasuna Pum 11 pacnpocTpaHsIoTcs Ha CUTYaIUH,
CBSI3aHHBIE C HEHCIIOJIHEHUEM 00s13aHHOCTEH MH)OPMHUPOBATEL U COOMOAaTh KOH(PUACHIIN-
anpHoCTh (duty of disclosure), Ha ciiydau CpbiBa IEPErOBOPOB O 3aKJIIOUEHHH JIOTOBOPA
(breakdown of contractual negotiations), a Tak)ke Ha WHbIC BAPHAHTHI HEOOPOCOBECTHOTO
TOBE/IEHUs, HETIOCPEICTBEHHO 3aTParMBaiollke XOJ JIeNoBbIX TeperoBopos”’. K Takum
UHBIM 00CTOSITENILCTBAaM, Ha KOTOPBIC PACIPOCTPAHSIETCsl KOJUIM3MOHHOE PEryJIMpOBaHNE
Puwm 11, uccnenoBaTenu OTHOCAT MOBEJCHUE CTOPOH, BiIUsIOIIee Ha (OPMUPOBAHUE YCIIO-
BHI JOTOBOPA B XOJI¢ IIEPETOBOPOB U (W) GOPMHUPYIOIIEE Y KOHTPAreHTa CyIIeCTBCHHOE
3a0JIy’KI€HUE OTHOCUTENLHO YCIIOBHUI I0TOBOPA, CIOCOOHOE MOCITYKUTh OCHOBAaHHEM IS
€ro HeJIeWCTBUTEIBHOCTH WM HAIIPaBJICHHOE HA TO, YTOOBI COPBATh 3aKIII0YEHHUE 10T0BOPA
(Hage-Chahine, 2012:494-495).

Upnes pa3paborunkoB PermameHTa cocTosuia B IPEAOCTABICHUH BO3MOXKHOCTH OT-
BJIEYBCSI OT PA3HOCTOPOHHUX JOKTPUHAIBHBIX MO3UIMN OTAEIBHBIX €BPONICHCKUX CTPaH U
CO3JIaTh HHCTPYMEHT, KOTOPBI OMOTaeT ¢ OONbLIeH J0JIel BEPOATHOCTH PEIINTh KOJJIH-
3MOHHYIO TpOOJieMy OINpelesieHHsT NMPUMEHUMOTO IpaBa B NPEAJOrOBOPHBIX CHOPAX.
Crenys npakTuke EBponeiickoro cy/a crpaBeauBocTH? 1 CTPEMSCh YCUINTh IPABOBYIO
OTIPEIEeTICHHOCTh, aBTOPHEI Pum 11 oTx0sT OT TpaguumoHHoU «1ByXxcTynendaroi» (Hage-
Chahine, 2012:465) cxeMbI perieHus KOJUTM3UNOHHONW TTPOOJIEMBI, PUHATONH B KOHTHHEH-
TaJIbHBIX TIpaBomopsakax. [IpennoroBopHbIM OTHOLIEHUSM B PermameHnTte M3HadalbHO
JaHa KBaJM(HUKALMsS KaKk PasHOBUAHOCTH BHEJOTOBOPHBIX 00S3aTENIBCTB, MOCKOJBKY
pEeryJIUpOBaHUE MPEJIOTOBOPHOM OTBETCTBEHHOCTH MOMEIIEHO B pasziell O BHEJOTOBOP-
HBIX 00s13aTenbecTBaX. Takol MoaXo.l eBpONeHCKOro 3aKOHOAATeNs MO3BOJISIET [IPABONPH-
MEHHTEJIIO Pa3peLInTh CIIop 00JIee OIEPaTUBHO U Cpa3y NEPEHTH K yCTaHOBIEHHUIO IIPUMe-
HUMOTO K IPAaBOOTHOLICHUM MPaBa, He 3a/IeP>KUBasCh Ha MpolieMe KBaIN(UKAIIHH.

B cootBercTBHH cO CT. 12 PernamenTta Kk BOSHUKAIOLIMM BCIIEICTBUE ICIOBBIX IEpe-
TOBOPOB 0 3aKJIFOYCHUH JIOTOBOPA BHEJIOTOBOPHBIM 00s13aTeIbCTBAM, YTO, KCTATH, HE CTa-
BUTCSI B 3aBHCUMOCTH OT TOT0, ObUI 1M (DAKTUUECKH 3aKITIOUYEH JJOTOBOP, B IPHOPUTETHOM

19 Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations (Rome II). Pexum mocrtyma: https://eur-lex.europa.eu/legal-
content/en/ALL/?uri=CELEX%3A32007R0864 (nara oopamenus: 23.02.2023).

20 Peup, upet o Pernamente (EC) Ne 593/2008 o mpase, mojiexkaiiemM NpUMEHEHHUIO K TOTOBOPHBIM 00s3aTelb-
crBam (Pum I), Regulation (EC) No. 593/2008 of the European Parliament and of the Council of 17 June 2008
on the law applicable to contractual obligations (Rome I). Pexxum noctyma: https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=CELEX%3A32008R0593&qid=1677607481953 (nara obpammenus: 23.02.2023).

21 T1. 30 TIpeam6ysnr Pum I1.

22 Case C-334/00 Fonderie Officine Meccaniche Tacconi SpA v H Wagner Sinto Maschinen-fabrik GmbH
(HWS) [2002] ECR 1-7357, JCP 2003 I 152 obs G Viney, Defr 2003 no 13 obs R Libchaber. Pexxum nocryma:
https://curia.europa.eu/juris/liste.jsf?language=en&num=C-334/00 (nara obpamenus: 23.02.2023).
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TTOPSIIKE PUMEHSIETCS MPaBO 3aKITIOUEHHOTO JOTOBOPpa CTOPOH (lex contractus finalis) vm
paBo, KOTOpoe ObI MOJIekKaI0 NPUMEHEHHIO K HEMY, €CITU OBl I0rOBOp OBbLT 3aKJIIOYCH
(lex contractus putativus).

Kak yxazano B ct. 3 Pernmamenta Pum I, perynupyiomiero 10roBopHbsie OTHOIICHHUS,
KOHTpareHThl 001a7al0T aBTOHOMHEH BOJIM B BoImpoce BbIOOpa mpaBa ajs gorosopa. Ho
JAHHBIA PUHITATI TTO3BOJISIET 00JIee ONBITHRIM (M 3a4acTyro 0oyiee 00eCTICUeHHBIM) (hU3H-
YECKHM JIMIAM U KOPHOPAIUsIM IEPEMEIIaTbCsl MEXAY MPABOBBIMU CHCTEMaMU TaKHM
0o0pa3oM, 4TOOBI COXPaHUTh, KOHCONUANPOBATh WM yBennuuTh Kamutain (Pistor, 2019).
IToaTOMy ciieyer cornmacurbesl, 4To MWIKMpoKoe npusHanue B MUII aBToHOMHMM BOJIM CTO-
POH B Ka4e€CTBE OCHOBHOW KOJUIM3MOHHOM NPUBSI3KY BIIEYET YBEIUUYECHHUE UIH, IT0 KPAHEH
Mepe, ToAepKaHnue YPOBHS HEPABEHCTBA, HO He ero cHmkeHue (Michaels, & Ruiz Abou-
Nigm, 2021: 327).

Ecim ctopoHBI He corilacoBaiii MPUMEHUMOE MPaBO, TO B 3aBUCUMOCTHU OT BUIA JI0-
rOBOpa TPUMEHSIOTCS CICIUANbHBIC KOJUIM3WOHHBIC mpaBwmia (ctatbul 5—-8 Pum I).
B ciiyuae 6e3pe3ynbTaTHOCTH IPUMEHEHUS STHX KPUTEPHEB CUUTAETCS, YTO JOTOBOP J10JI-
JKEH PeryJINPOBaThCS MPABOM CTPAHBI, B KOTOPOI HAXOAHUTCS OOBITHOE MECTO HAXOXKICHUS
CTOPOHBI, OCYIIECTBIISIONIEH perraroniee Uil coAep Kanus Joropopa ucrnonnenue. Korna
Y TaKuM 00pa3oM NPUMEHUMOE IPABO yCTAaHOBUTH HE YAAJIOCh, FITU €CIIH MTPOU3BEICHHBIN
TakuM 00pa3oM BHIOOp OKaXKETCSl HEKOPPEKTHBIM I10 PSITy YCTAaHOBJICHHBIX PErilaMeHTOM
Puwm I npuumn, ucnons3yercst npuHUMI HanOoJee TECHOM CBSI3H.

B oTHOIIEHNMM BBIIEYKa3aHHOTO MOIXOAA 3alajgHble MPaBOBEABl BBICKA3BIBAIOT
BITOJIHE 0OOCHOBAHHBIE COMHEHHSI C TOUKH 3PEHHS €ro MPUTOAHOCTH /ISl 00ecTiedeHns pa-
BEHCTBA MO3UIUI HOroBapuBaromIMXcs Jull. EBponeiickuif KOUIM3MOHHBINA MOAXO0. MOJ-
BepraeTcsi KpUTHKE 3a TO, 9YTO OH MOXKET CITUIIIKOM JIETKO CKIIOHHUTH OallaHC B IMONB3Y Oolee
CHJIBHOH CTOPOHBI: POJaBlia, UCIOJIHUTENS U T.A. DTO HUKAaK He OylIeT crocoOCTBOBATh
CHIDKEHUIO HepaBeHCTBA. B 4acTHOCTH, Takue HEraTUBHBIC ITOCIEACTBHS MOXKET UMETh TOT
(bakT, UTO KOJITU3NOHHBIE HOPMBI PuM I 0TCHUTalOT HE K MECTY MCIIOTHEHUS JIOTOBOPA, a K
MeCTy OOBIYHOTO HaXOXKJCHHUSI CTOPOHBI, OCYIIECTBIIIONICH HCTIOTHEHUE (A1 MPeAnpH-
HUMATeNs — K OCHOBHOMY MECTy BeJleHHs Om3Heca, /Ul IOPUANIECKOTO JINIA — K MECTY
HaxXOXAEHUSl LeHTpaibHOro oprana ympasienus) (Michaels, & Ruiz Abou-Nigm,
2021:329). Toukoit oTcyeTa OOBIYHO CIIY)KHT MECTO HAXOXJICHUS JIMIIa B MOMEHT 3aKITI0-
YEeHHsI JOTOBOPA.

B 5T0i1 cBA3H SKCHEpTHl NPU3BIBAIOT K COBEPLUICHCTBOBAHMIO KOJUTU3UOHHBIX HOPM O
JIOTOBOPAX C TEM, YTOOBI KATETOPHS «TECHOW CBSI3M» MPeIyCMaTpUBaIa TAKXKE IOPHCIUK-
IIUI0, B KOTOPOM MPOUCXOANT UCIIOIHEHHE J0TOBOPA, U YTOOBI MPU 3TOM CYJ YUHUTHIBAJ
MHEHHE cJ1aboro y4acTHHKA CIopa o JaHHOMY Borpocy (Michaels, & Ruiz Abou-Nigm,
2021:346). Kpome Toro, mpu yCTaHOBIEHHWU «TECHOM CBSI3U» CIEAYET 3aJeHCTBOBATH
OoJee MUPOKUIL crieKTp HaKTOPOB, CBI3aHHBIX C JOTOBOPOM, BKIIIOUAst IPUMEHUMOE TIPABO
IUTS IPYTHX JOTOBOPOB (B JOTOBOPHOH IIETIOYKE IIOCTABOK, IIETTOYKE CO3JJaHHSI CTOMMOCTH),
paBo, KOTOPOE OOBIYHO PErYJIHPYET JOTOBOPHBIC OTHOILICHUS KOMMEPCAHTOB B JaHHON
OTpaciii SKOHOMHUKH, W Jp. BO3MOXHOCTH Takoro BBIOOpa JOJDKHA OBITH 3aKperuicHa
B 3aKOHOZATEIhCTBE. DTY JIOTUKY MPABHIBHO ObUIO OBl pacCIpOCTPAHHUTh M Ha MPEI0ro-
BOPHBIE OTHOIICHHS.

CupaBenmuBo OyaeT 00paTUTh BHUMaHHUE, YTO Pa3pabOTIMKN €BPOIIEHCKOTO 3aKOHO-
JaTeNbCTBA, KOHEYHO, B OTIPEACTICHHOMN CTEIIEHH CTPEMIITUCH YIeCTh HHTEPECH MEHEE 3a-
LIUIIEHHBIX YYACTHUKOB JIOTOBOPHBIX (2 — CJIEIOBATEIBHO — U MPEIJOTOBOPHBIX) OTHOIIIE-
HUH, ONpEeNerB CIEAYIONIEe: «UTO KacaeTcs JOTOBOPOB, 3aKIIOUYEHHBIX CO CTOPOHAMH,

1054 IMPABOCYME B POCCHU N 3APYBEXHBIX CTPAHAX



Fonotova O.V., Belyaeva L.E. RUDN Journal of Law. 2023. 27 (4), 1043—1064

CUHTAIOUINMHCS OoJiee cIaObIMH, TO 3T CTOPOHBI TOJKHBI OBITH 3AIIUIICHBI KOJITH3HOH-
HBIMH HOPMaMH, KOTOpble 6osee 6IaronpHaTHbI A1 MX MHTEPECOB, YeM OOIIHe HOPMBI»™,
OpHako pedb UACT O rpuduyecku Ooliee claboOM yYaCTHHKE JIOTOBOpa: MOTpeOuTere,
JIMIIE, BCTYMAIOIIEM B JIOTOBOP MPHCOEAWHEHHs, paOOTHUKE W MPOY., MOCKOIBKY Pum I
packpsiBaeT OoJiee moIpPoOHO OCOOEHHOCTH U OTPaHMUYECHHS BEIOOpa MPUMEHUMOTO TIpaBa
HMMEHHO JIJIS1 TaHHBIX CTOPOH MIPaBOOTHOIIEHUN, HE PACIPOCTPAHSISI HAIIPSIMYIO TAKOU MOJI-
XOA Ha Ciydyau HEPaBEHCTBA (Paxkmuueckoeo, XapakTepHOTO Uil TpaHCTPaHUYHBIX
KOMMEpPUYECKHUX cBs3el. He cTouT Taxke 3a0bIBaTh, uTo s Pum | mpuHnmnuanen npuMat
BBIOOpA TpaBa CTOPOHAMH KOHTPAaKTa’!, OTpaskeHHOTo B TEKCTE JOTOBOPA, KOTOPOMY 10
o01eMy mpaBuily (TO €CTh MPAKTUUECKU BCEra) OTAAETCS MPUOPUTET M0 OTHOIICHHIO K
MIPOYUM KOJUIU3UOHHBIM IPUBSI3KaM.

B aT0ii CBA3M BaXXHO HANENIHUThH CyJiel OONBIIMM MPOCTPAHCTBOM Ui MaHeBpa MpHU
BBIOOPE MIPABOMOPSAKA, PETYIUPYIONIEr0 OTHOIICHHUS JJOTOBAPUBAIOIINXCS CTOPOH, C y4e-
TOM HEOOXOMMOCTH 3allIUTHl HHTEPECOB (haKTHUCCKH MEHEE 3alUIEHHOW CTOPOHBI KOM-
MepYeCKHX neperoBopoB. CuuTaeM, Takoi MOAX0A ce10BajIo0 OBl paCHPOCTPAaHUTD HA CITy-
Yau HaBsI3aHHOTO BEIOOPA MPUMEHUMOT O TIPaBa K JIOTOBOPY, TPH KOTOPOM JICHCTBUTENbHAS
BOJISl OJTHOM M3 CTOPOH He ObLIa HaJIeXxaIiM o0pa3oM paccMoTpeHa 1 yurena. Hanpumep,
ycMoTpeHue cynaeid B EBpomeiickoM coro3e ouepueHO paMKaMU M3BECTHOW KOHLEMUUU
«HanboJee TECHOW CBSI3W», U IIPUTOM JaXKe 3TH BO3MOXHOCTH COPMYIIHPOBAHEI B €BPO-
TeHCKOM 3aKOHOIATENbCTBE OYEHb OCTOPOKHO> . MbI YOEKIEHBI, 4TO PACIIUPHTETbHbII
ITOAXO0J CITOCOOCTBOBAN OBl 00ECIICUCHUIO PAaBEHCTBA YIaCTHUKOB TPAHCTPAHUIHBIX OTHO-
LIEHUW U B POCCUUCKOM ITPABOCYIUH.

Ecin, HecMoTpst Ha BechbMa OOMIMPHBIN CIIEKTP CBA3YIOMUX (haKTOPOB, ONPEEITHTh
MIPUMEHUMOE IIPABO HA OCHOBAaHUU JOTOBOPHOM IPUBS3KU HE MPEACTABISIECTCS BO3MOX-
HbIM, TO TPUMEHMMOE MJs MPEJAOrOBOPHBIX OTHOIIEHUH (M uId TNpeagoroBOPHOM
OTBETCTBEHHOCTH) MPaBO OIPENeNsieTCss MO TpaBHiaM, KOTOPBIE WCIIONB3YIOTCS s
00513aTeIbCTB U3 MIPUYMHEHHS BpE/a.

Pernament Pum Il He pa3bsicHAET, Kakre KOHKPETHO 00CTOSTEIhCTBA MOTYT HE T103-
BOJIUTh CyLy YCTAaHOBUTh NPUMEHHUMOE NPaBO HA OCHOBAHUU JOTOBOPHOM IPUBS3KU.
Bennka BeposITHOCTB, YTO JOCTATOYHO MOAPOOHAs CHCTEMa HOPM, pa3zpaOOTaHHAs IS
MOUCKa PETYIHUPYIOIIET0 JOTOBOP MPaBa, B IIEJIOM OCTABISIET KpailHe Majo BO3MOXKHOCTEH
ans Takoro mcxona’’. OnHAKO cOBpeMeHHas cCyje0Has MPaKTHKA eBPONEeHCKHMX CTpaH
JIEMOHCTPHUPYET OIBIT, CBUICTENBCTBYIONIHIA 00 00paTHOM. Tak, B criope o mpeaoroBop-
HOHM OTBETCTBEHHOCTH MEXKIY UTAIBIHCKON KOMITaHHEH (McTell) 1 kommanuei u3 Cioe-
HUM (OTBETYHUK), paccMOTpeHHOM B 2018 r., HTANBSHCKUHA CyJl PELIM, YTO ONMpPEICIHUTh
MIPUMEHUMOE MPABO K NMEPEroBOpaM CTOPOH, pyKOBOJACTBYSCH JOTOBOPHBIMH NPUBA3KAMU,
HE TpejcTaBisieTcs BO3MOXKHBIM. CIiop Kacaycs MpaBOBBIX MOCIEICTBUI HE3aKITIOUEHUS
JIOTOBOPA O COBMECTHOM AESITEIBHOCTH (COTPYAHUYECTBE) MEXKIY UCTIIOM U OTBETUUKOM
10 CTPOUTENHCTBY CKIIQJICKOTO TepMUHAIA B TOPTY Ha Tepputopun Ciaosennu. C mpemnso-
KEHHEM O 3aKJIIOUEHUH TaKOoro JO0TOBOpa BBICTYNHJI OTBETUMK, NPUIIACHB MCTIA

23 11. 23 TpeamGysbi Pum 1.

2411 11 IpeamGysbl Pum 1.

25 T1. 16 TpeamGyibl Pum 1 ycTaHABIMBAET, YTO «...Cy/bl AOJDKHBI COXPAHATH ONPEAETEHHYIO CTEINEHD CBO-
00161 YCMOTpPEHHUS JUIS OTIpEIeIeHHs IPaBa, KOTOpPoe Hanbosee TECHO CBA3aHO ¢ KOHKPETHOH CHTyalnei.

26 Betymre OTE€YECTBEHHBIE TIPABOBENBI yOEKIEHBI, YTO HEOOXOAMMOCTh OOPAIIEHHS K JAETUKTHBIM TIPUBS3-
KaM MOKET BO3HHKHYTH B HCKIIOYHTENHHO peAkux ciydasx. CMm.: KommenTapuit k pasnmeny VI «MexayHa-
pooHOEe YacTHOE MpaBo» 4acTH TpeTbel ['pakmanckoro koxekca Poccmiickoit denepaunu (ocTaTeHHBIN).
Vxas. cou. C. 502.
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K COBMECTHOMY YYaCTHIO B TEHJEpPE, OPraHM30BAHHOM 3aKa3YMKOM CTPOMTENLCTBA.
B nanHOM gmene cyn ompesenus NpUMEHHMOE IMPaBo, UCIOJb3YS JNENUKTHYIO MPUBSI3KY
(m. 2 cr. 12 PernamenTa Pum II), mpuiem Takum npaBoM OBUIO YCTaHOBIJIEHO MIPABO CTPAHEI
WCTIIa, TO €CTh TIpaBo Utamun®’,

Cornacho 1. 2 ct. 12 Pum II cyn BnpaBe ucnonb30Bath JIF000H U3 CICAYIONUX Je-
JMKTHBIX KPUTEPHUEB Ul ONpeZeeHusl NpuMeHUMoro npasa: (1) mpaBo crpaHsl, rae
HACTyTaeT Bpel; wiu (2) mpaBo CTpPaHbl, B KOTOPOW B MOMEHT BO3HUKHOBEHUS IOPHUINYC-
cKkoro (akTa, BIEKYLIEr0 HACTYIJICHUE Bpeaa, 00e CTOPOHBI UMEIOT CBOE OOBIYHOE MECTO
JKUTEIBCTBA (111 (PU3MYCSCKHUX JIMIT) / MECTO HAXO0XKICHUS [ICHTPAJIbHOTO OpraHa yrpasiie-
HUS (U1 FOPUIMYECKHX JIML) / MECTO BeleHus Ou3Heca (Ui MHAMBUAYAIBHBIX MIPEINpH-
HHUMaTenel), wiu (3) mpaBo cTpaHbl, ¢ KOTOPOI BHEIOTOBOPHOE 005A3aTEIILCTBO, BO3HUKA-
IOIIIee BCIIECTBUE BEACHUS [IEPETOBOPOB O 3aKIIOYEHHUH IOTOBOPA, IMEET 0oJiee TECHYIO
CBSI3b, YEM Ta, KOTOpas yKazaHa B NpeNblIyLUIMX MyHKTax. Bpibop cyna orpaHunveH
JAHHBIMU OJIOKECHUSAMH, POSBUTh MHULMATUBY B BOIPOCE BbIOOpA KaKOTr0-1M00 MHOTO
MPaBOMOPsAKA C TEM, YTOOBI HAMITYUIINM 00pa30M 3alUTUTh c1a0yI0 CTOPOHY MEPEroBo-
poB, cyn He Brpase. [IpeanoureHue eBporneckue cyabl, Kak MpaBuUiio, OTAAI0T MEPBOI
NpUBsI3Ke, BEIOMpasi MPUMEHUMOE TIPaBoO 110 MecTy HacTyruieHus Bpena (Zykin, Asoskov &
Zhyltsov (eds.), 2021:503).

Hanuuue TanaeMa u3 JOroBOpHOM U JEITUKTHONU MIPUBA30K JJIs PETYJIUPOBAHUS MPETI-
JIOTOBOPHBIX KOHTAKTOB MPEAINONaraeT JOBOJIBHO CIOXHBIN MpOLECC MOUCKA MOAXOs-
[Iero MPaBoOMOpPsAKa U He BHOCUT TpeOyeMoil IpaBoBoi orpeneneHHocT. EBporneiickuit
MOJIXO HajeleH W WHBIMH YepTaMH, KOTOpBblEé MOTYT YCHJIMTh HEepaBeHCTBO. Tak,
MOCKOJIbKY TPHU JEIUKTHBIE MPUBS3KU M. 2 cT. 12 Pum Il ykazaHbl uepe3 cOw3 «uimy,
B KOHEYHOM HTOTE€ MOKET BO3HUKHYTh CUTYallUsl, B KOTOPOH OJlHA CTOPOHA Paal YCTaHOB-
JieHus1 HarOoJiee BBITOJHOTO MPAaBONOpPAAKa OyAeT JOKa3bIBaTh, YTO MPaBo, MOJIeKaIIee
MIPUMEHEHUIO K JOTOBOPY, HE MOXKET OBITh YCTaHOBJICHO (WJIM YTO €ro MPUMEHEHHUE K Pe-
JIOTOBOPHBIM OTHOIIEHUSIM OyJeT MPOTHBOPEUUTD CYIIECTBY OTHOIIEHHH), U CIIEKYJIHPO-
BaTh HanOoJee BBITOAHBIMU IJIs1 Hee JCTMKTHBIMU KpUTepusiMu. VIMEHHO Tak MPOU301LI0
B OIIMCAaHHOM BBIIIE CIIOPE MEXIYy MTAIbIHCKOW U CIIOBEHCKON KOMIIAHUSIMH, B KOTOPOM
UTaNBSHCKUN CY/[, TOAJCPKUBAsl apIyMEHTBI UCTLA — UTABIHCKON KOMITAaHWH, HE HAILeJ
OCHOBaHHUH AJIS1 IPUMEHEHUS JOTOBOPHOTO CTaTyTa JAJsl MPEAIOTOBOPHBIX OTHOLICHUH U
MoJIZIep Kall BEIOODP UTAIBIHCKOTO IPUMEHHMOTO IIpaBa, OIMpe/IeNNB ero Kak lex loci damni,
B OTCYTCTBHE KaKMX-JINOO WMHBIX (PAKTHUECKUX OCHOBAHHMU, KPOME YTBEPXKICHHH HMCTIA
0 IKOOBI TOHECEHHOM YIIEep6e 10 MECTy ero HaXOKICHU ™.

CornacHo PernmamenTy cya MOKET ONpeeNuThb 0 COOCTBEHHOMY YCMOTPEHHIO ITPH-
MEHHMMOE IpaBo, HanboJiee OTBEYarollee HHTEpecaM €1a00i CTOPOHBI, HO UCIIOJIB30BATh
TaKoe MPaBo Cyay JOIyCTHMO TOJBKO B CUTYyallMH, KOT/Ia CTOPOHBI OCYIIECTBUIIM BBIOOP
IPUMEHHMOTO MPaBa Jls PeryIHpOBaHus MPeJI0rOBOPHBIX OTHOmeHHi> . Eciu mepero-
BOPIIMKHU BBIOOp HE CIENANN, CYJ KECTKO CBS3aH KOJUITM3MOHHBIMH HOPMaMH II. 2 CT. 12
Puwm II.

27 Tribunale di Udine del 10 Agosto 2018, N. 1011. Onucaunue nena npuBoaurcs B 0630pe Bpuranckoro uu-
CTUTYTa MEXIyHapOIHOTO U CpaBHUTENBHOrO npasa oT 4 okTs0ps 2021 r.: Study on the Rome II Regulation
(EC) 864/2007 on the law applicable to non-contractual obligations, dated 04 October 2021. pp. 319-320.
Pexxum moctyma: https://op.europa.eu/en/publication-detail/-/publication/11043£63-200c-11ec-bd8e-01aa75ed
71al/language-en/format-PDF/source-282482931 (nata obpamenus: 23.02.2023).

28 Study on the Rome II Regulation (EC) 864/2007 on the law applicable to non-contractual obligations, dated
04 October 2021. Op. cit.

2 11. 31 IpeamGyssr Pum 11,
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Eme oauH MexyHapoJIHbIA JJOKYMEHT, 3aTparuBaroliiil BOIIPOCHl KOJJTU3UOHHOTO
pEryIUpOBaHus MPEIOTOBOPHON cTaanu — 3To [IpuHIMIbL, Kacarouuecs BpIOOpa MpaBa B
MEYXTyHapOIHBIX KoMMepueckux norosopax (ITpuniumnei)’’. SBassce akTom Herocyaap-
cTBeHHOH yHH(puKanuy, [IprHINTIEI UMEIOT peKOMEHIATeNbHBIN XapakTep. OHU CXOXKH B
crpykrypHoM mnane ¢ [Ipunnunamu YHUJIPY A (Zykin, 2016:76).

Bri6op npuMeHHMOT0 MpaBa i MPeaorOBOPHOTO 3Tana chopMyITHpOBaH B JIOKY-
MEHTE BEeChMa JJAKOHUYHO: MPEIOTOBOPHBIM OTHOIIEHUSAM B HEM IIOCBSIIEH BCETO OJIMH
KpaTkuit moanyHKT (g) . 1 cr. 9. /laHHas HOpMa pacrpoCTpaHseT AeCTBUE BEIOPAHHOTO
CTOpPOHaMH B JOTOBOpE IpaBa B TOM YHCJIE M Ha «00s3aTEIbCTBA, CYIIECTBOBABIIUE /10
3aKIII0YEHUs J0roBopa». CTOUT OTMETUTB, 4TO [IpMHIINIBI OXBATHIBAIOT JIUIIIB MAJIYIO JIOJIIO
BOIIPOCOB, CBSI3aHHBIX C PETYIUPOBAHHUEM JOTOBOPHBIX O0S3aTENBCTB B MEXIYHAPOAHBIX
KOMMEPYECKUX OTHOLIECHUSIX, U HE 3aTParuBaroT Mpo0JieMbl BEIOOPA IpaBa IpH OTCYTCTBUH
COOTBETCTBYIOIIETO COTJAIIEHNsI CTOPOH, YTO 3aMETHO YMaJIeT X 3HAYUMOCTb.

Kak nokaspIBaeT cpaBHUTENILHBIN aHANN3, HANOOJIee MPOrPECCUBHOE PETyINPOBaHNE
[IPEJCTABIEHO B JAPYIOM IOPUANYECKH HeoOs3aTelbHOM JoKyMeHTe — KoHBeHIMH
0 BBIOOpE TpaBa, MPUMEHUMOTO K JOTOBOpPaM MEXTyHapOJHON KYIUIU-TIPO/IaXKH TOBAPOB,
3akmodenHoit B Taare B 1986 r. (laarckas KOHBEHIHS)'', HO Tak W He BCTYNHBIIEH B
cuny’’. B oTiMuMe MpeblIyIMX PacCMOTPEHHBIX HAMH aKTOB, ['aarckasi KOHBEHIIUS
B CT. 8 yCTaHOBWJIA MHOU OajlaHC B AOTOBOpHOM cratyTe. Kak u B mpyrux akrax MUII,
OTIPaBHOW TOYKOH (P OTCYTCTBHHM BBIOOpPAa CTOPOH) CIYXHT IpPaBO CTPaHbl MecTa
HaXOKACHUS NpeAnpusiTus npooasya. llpu s3tom ["aarckas KOHBEeHLUS JIOMaeT OOLIENPH-
3HAaHHYIO MOZEJb, YKa3bIBas CIEIYIOIIee: €CIU B JOrOBOPE MPSIMO MIPELYCMOTPEHO, YTO
MIPOAABEIl JIOJKEH MOCTaBUTh TOBAp B TOCYJApCTBO MECTOHAXOXKIACHHUS KOMMEPUECKOTO
MpeNNpUATUS IOKyHaTens, IPUMEHSETCs IPaBo CTpaHbl nokynamens. B MoscHUTENbHOM
oryere K ['aarckoil KOHBEHIIMM OTMEYAETCS, YTO JaHHAs HOpMa Obljia BBEAEHA 110 MPEAJIO-
KEHHIO JIeeraniui AJDKHUpa, PeACTaBUTENN KOTOPOU YTBEPKAAIH, YTO 3TO «ETUHCTBEH-
HOE JOCTHM)KEHHE DAa3BUBAIOIIMXCS CTpaH, KOTOpBIE 4YacTO SABIAIOTCSA MOKyHaTeIsIMHU
U XKEJaroT, YTOObI MPUMEHSIIOCH PAaBO MOKYMATeNsl, 10 KpaifHel Mepe, B ONpeIeIeHHBIX
ciydasx»™®. Takum 06pa3om, ['aarckas KOHBEHIMS BBIAEIAETCA M3 YMCIA APYTHX aKTOB
MUII tem, 9TO OHA HE BCETJA MOJIEPKUBACT MPaBo 00Jiee CUIBLHOW CTOPOHEI, KOTOPOU
HEPEAKO SBJIIETCS MpoAaBel. DTOT MOAX0A ClIocoOeH MPUBECTH K O0Jiee paBHONPABHOMY

30 IMpunnunel, Kacaomuecs: BLIOOpa IpaBa B MEXIYHAPOIHBIX KOMMEPUYECKHX JI0r0BOpax (yTBEpkKIeHbI 19
mapta 2015 1.). Pexxnm noctyma: https://assets.hcch.net/docs/eb2202fd-47c9-4e73-ab0f-cbf2b4057d8f.pdf
(mata obpamenus: 23.02.2023).

31 Convention of 22 December 1986 on the Law Applicable to Contracts for the International Sale of Goods.
Pexxum moctyma:  https://www.hcch.net/en/instruments/conventions/full-text/?cid=61 (mata oOpamenus:
23.02.2023).

32 33 paMKaMM HACTOSIIEH CTaThH OCTAIMCh HHBIE MEKIyHAPOJHBIE aKThl KOJUIM3HOHHOIO PErYIUPOBAHHUS U
HWHHIMATHBBL B 3TOH CBS3H, MPE/CTABISIIONINE ONPEACICHHBIA HHTEPEC U HYKIAIOUINECS B OTJSIBHOM HCCIIe-
noBaHuH. D10 BTOpoii cBoj 3akoHOB Koynti3noHHOTO TipaBa CIIIA 1971 r. (the U.S. Restatement (Second) of
Conflict of Laws (1971)) u mpoekT TpeTbero cBoja 3aKOHOB KOJUTM3MOHHOTO IIpaBa 3TOM CTpaHbl, MexaMepu-
KaHCKas KOHBEHIMsS O IpaBe, NMPUMEHHMMOM K MeXIyHapoaHbIM jgoroBopam, 1994 r. (Inter-American
Convention on the Law Applicable to International Contracts (1994)), Ilpoext TunoBoro 3akoHa 0 MexIyHa-
poaHoM yacTHOM mpaBe OpraHu3aiyy M0 rapMOHM3ALUK PEANPUHIUMATENBCKOTO TpaBa B cTpaHax Kapuo-
ckoro 6acceitia 2014 r. (OHADAC Draft Model Law of Private International Law (2014)), npoekt Adpuxas-
CKHUX NPHHIUIIOB B OTHOIIEHHH TPaBa, IPAMEHIMOTO K MEXIyHapOJHBIM KOMMepUYecKnM norosopam, 2020 r.
(the draft African Principles on the Law Applicable to International Commercial Contracts (2020)).

33 Von Mehren A.T., Convention on the Law Applicable to the International Sale of Goods: Explanatory Report
(1987) para. 70, murata u3 MarepuanoB 3acenanus CrenuanrbHONH KOMUCCHH.
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00ecIeueHNI0 MHTEPECOB CTOPOH MIEPETOBOPOB M K JOCTIKEHUIO OoJiee cOaTaHCHUpOBaH-
HOTO IIPAaBOBOIO PE3YJIbTATA.

Cka3aHHOE MMO3BOJISIET KOHCTATUPOBaTh, 4To noreHiuan MUII B gene obecrieuenus
PaBEHCTBA YYACTHUKOB [IEPErOBOPOB O 3aKJIIOYEHUH JI0TOBOPA UCIIOJIB3YETCS HE B TIOJHOM
Mepe. YHUPHUINPOBAHHOE EBPONEHCKOE KOJUTM3HOHHOE PEryJIMPOBaHUE MTPEIA0TOBOPHOM
OTBETCTBEHHOCTH JENAET CUJIbHBII aKIIEHT HA AaBTOHOMHUIO BOJIU CTOPOH, YTO, MOXKET, HE
BCer/ia UET Ha MOJIb3Y CIa0OMy YYaCTHUKY TIEPETOBOPOB, & BOSMOXKHOCTH CYAOB B HaCTH
IIPUMEHEHHs] COOCTBEHHOT'O YCMOTPEHHSI CYIIECTBEHHO OIpaHMYEHBI 3aKOHOM. PexoMeH-
JaTeIbHBIC MPUHIIUITEI 1 HOPMBI, KACAIOIIUECs BRIOOPA IPaBa B MEXTyHAPOTHBIX KOMMED-
YECKHUX AOrOBOpax, NAOT HEKOTOPbIE OPUEHTHUPHI ISl IPaBOBOM JIOKAIM3ALUU ACIOBBIX
KOHTAKTOB /IO 3aKJIIOUYEHHUSI OCHOBHOTO JIOTOBOpA, OJTHAKO COJEprKalleecs B HUX PETyin-
pOBaHKE MIPEIOTOBOPHBIX OTHOIICHU SBIISETCS JINOO HEMOIHBIM, JIMOO HE MOAKPEILICH-
HBIM IPaBOBOM CUJIOH, @ OTTOTO HEACHCTBEHHBIM.

B Tex cimydasx, Korma cTOpOHBI HE CAENIall CaMOCTOSTEHHBIA U CBOOOIHEIN BEIOOD
MIPUMEHUMOTO TIpaBa, HE0OXOMMO, YTOOBI PABEHCTBO PE3YIbTATOB MIEPErOBOPOB IS KaXK-
JIOM U3 CTOPOH UMENO CTONb k€ BaKHOE 3HAUYEHUE, KaK U MIPABOBAsl OMPENEICHHOCTh, HO
HEJB3s JIOMYCTUTh, YTOOBI 3TO PaBEHCTBO OT HEE BCEIeNo 3aBHceNo. [pyruMu croBamu,
KOJUIM3UOHHBIC TIPHUBS3KU HE OJDKHBI CIUIITKOM ECTKO OTCHUIATh, HAPUMEP, K MPaBy
MecTa OOBIYHOTO HAaXOXIEHHsI CTOPOHBI, OCYIIECTBISIOMIEH XapaKTepHOEe HCIOIHEHHE;
3JIeCh CJEIyeT TaKKe MPHHUMATH BO BHUMAaHHE IPYTHE 00CTOSATENECTBA, yKA3bIBAIOIINE HA
WHYIO TIPaBOBYIO CHCTEMY, KOTOpasi MOXKET OBbITh Oosiee mpuemiieMa B JaHHBIX YCIOBUSAX
(Hampumep, MpaBO MO MECTY UCNOJHeHUs TOTOBOpa JUIsl JTOTOBOPHOW KOJJIM3MOHHOM
HOPMBI, WM Harbollee OIaronpusaTHOE ISl CIa00H CTOPOHEI IPaBO, MPUMEHUMOE K JIpY-
TUM KOHTpaKTaM B LIEMIOYKE ITOCTABOK, UJIM MIPaBO IO MECTY BEICHUS MIEPErOBOPOB, ECIIN
JIOTOBOp HE OBLT 3aKIIOYEH WM €ro OyIyliee CoAepKaHHe HEOIpeaeNIeHHO, W TPOd.).
Kpome Ttoro, nmpu momoOHOM BBIOOpE JOIDKHO YYHTHIBAThCS MHEHHE 0ojee YsSI3BHUMOMN
CTOPOHBI IEPETOBOPOB. ["'aarckas KOHBEHIIMU O MIPaBe, IPUMEHUMOM K TOTOBOPAM MEXAY-
HApOJHOW KYTUTHU-TIPOJaXKH TOBAPOB, TpeyIaraeT 0ojee paBHOIIPABHEIN BBIOOD IS TAKUX
CUTyaLU.

Hakonen, ns HCKIIOUUTENBHBIX CIIyYaeB, B KOTOPBIX HEPABEHCTBO BCE K€ MOPOKIa-
€TCsl MCTIIOJIB30BAaHUEM HMMEIOIINXCS KOJUIM3MOHHBIX HOPM, TOCYAapcTBa MOTYT TpuOer-
HYTh K TyOJUYHOMY HOPSIIKY ¥ KBATU(DUIIUPOBATH OMPE/ICIICHHBIC BHYTPECHHHUE WIIA MEXK-
IyHapOJHbIE HOPMBI, 3allUIIAIONINe CIa0yI CTOPOHY, KaK HOPMBI HETIOCPEICTBEHHOTO
MIPUMEHEHUs] WIH OTKa3aTh B INPUMEHEHUM ONPEIEICHHBIX MHOCTPAHHBIX HOPM B CHILY
nercTBrs myOnuaHoro mopsiaka. OMHAKO 3TOT CHOCO0 ypaBHUBAET IMOJOKEHUE CTOPOH
ex post, ¥ B 3TOM CMBICIIE OH MEHee yI00CH 1 ropa3io MeHee MpecKa3yeM, HeKeld 3aK0H,
obecIieuynBalOIMNUA PaBEHCTBO B IEpEeTroBopax ex ante. Jlymaercs, Ha TaKOH TOPSIOK
ClelyeT IoJIaraThCsl B KayeCTBE KpalHEW Mepbl IPOTUBOACHCTBUS IEPErOBOPHOMY
HEPaBEHCTBY.

CoOam:keHHe POCCHIICKOI0 3aKOHOAATeIbCTBA 0 JeJIOBbIX IleperoBopax
¢ yunuuupoBanHbiMu akTamMu MTII u MYII

[Toce pedopmer 2015 T. rmaBa 28 I'pakmanckoro komekca Poccmiickoit deneparm
(T'K P®)** 0 3axs10ueHHH JOr0BOpa MOMOIHUIACK CT. 434.1 «IleperoBophl 0 3aKIIOYEeHHH

3 I'paxknanckuii konexe Poccuiickoit ®enepanuu (4acts nepsast) ot 30 HosOps 1994 r. Ne 51-O3 (¢ usmene-
HUSIMH).
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noropopa». Ecnu TonkoBaTh rpakJIaHCKHM 3aKOH CUCTEMHO, TO MCTOYHHUKOM IPaBOBOM
UJIeu MPEeAIOTOBOPHBIX oTHOIIeHUH B Poccuu sBisiercst . 3 cr. 307 'K PO, 3akpernsio-
Ui 003aHHOCTb JIEHCTBOBATH JJOOPOCOBECTHO B TOM YHMCIIE U IIPU YCTAaHOBICHUH 005132~
tenscTBa (Nam, 2019). Ha3zBanHOE MOI0XKEHUE HAKIIABIBACT HA CTOPOHEI TOTIOTHUTEIb-
HblE 0053aHHOCTH I10 OKA3aHUIO HEOOXOIUMOI0 CONEUCTBUS JUIS NOCTHKEHUS LIENU 005-
3aTeNbCTBA, MO MPEAOCTaBICHUIO JAPYT NIPYry HeoOxomamMmon mHbopmammu, a cT. 434.1
I'K PO siBnsieTcst pa3BUTHEM 3THUX 0053aHHOCTEH.

B neit Beigenstorcs takue xe, kak B [Ipuanunax YHUJIPY A u B IIEJIII, Tpu o6mix
OCHOBAHMSI — CITydasi HACTYIUICHHS IPEI0TOBOPHOW OTBETCTBEHHOCTH: HEPACKPHITHE 3HA-
YUMOM [T 3aKJIFOYECHUS JOTOBOpa MH(GOPMAaLMU MM 0OMaH Ha NpeAJ0rOBOPHON CTaIuH
(. 1 m. 2 ct. 434.1 T'K P®), HEnocnenoBarensHOE MMOBEICHHE CTOPOHBI, BRIpaKaroIieecs
B IIPEPHIBAHNY IIEPETOBOPOB HA TMO3HEH cTaun 0e3 BECKUX OCHOBAaHUH WU BCTYIUICHHE
B MIEPETOBOPHI M UX MPOAODKEHUE B OTCYTCTBHE HAMEPEHUS 3aKIIOYUTH JOTOBOp (ML 2
m. 2 ct. 434.1 'K P®), HecobOmtoieHre KOHPUAESHITHAIBHOCTH MPEAOCTaBIEHHBIX KOHTP-
arenty csenenuii (m. 4 cr. 434.1 'K P®). B ciyuae mpuMeHeHUsi K TpaHCTpaHUYHON
MIPEIOTOBOPHON OTBETCTBEHHOCTH POCCHUHCKOTO IpaBa Cyx OyAeT pyKOBOICTBOBATHCS
BBIIIEYKa3aHHBIMU TIOJ0XKEHUAMHU.

Bomnpocam KOIH3MOHHOTO MOMCKA HAJIEKAIIETO MPaBONOPSIKa ISl pacCMaTpHUBa-
€MBIX OTHOIIICHUI TOCBSIIIEHa BBEJICHHAS B OTEUECTBEHHOE TPaXKIaHCKOE 3aKOHOIATeIhb-
ctBO cT. 1222.1 'K P® (3ameTum, uTO JaHHas HOpMa MOSBUIIACH PaHbIIe 0POPMIICHUS B
POCCHHCKOM 3aKOHOJATENHCTBE MPEAI0TOBOPHONW OTBETCTBEHHOCTH, YTO OTPAKAET OTHO-
CUTENBHYIO MporpeccuBHOCTh poccuiickoro MUII). Cnenys noruke ct. 12 Permamenta
Pum 11, ct. 1222.1 T'K P® ycranaBmuBaeT, 4To K 00S3aTeNbCTBAM, KOTOPhIE BO3HUKAIOT
BCIIEICTBHE HeTOOPOCOBECTHOTO BEICHHUS TIEPErOBOPOB O 3aKIIFOUEHHH JJOTOBOPA, TPHMe-
HsETCs TMOO0 MPaBo AOrOBOPa, TMOO0 MPaBo MPEANOIaraeMoro J0roBopa B 3aBUCHMOCTH OT
TOT0, OBLT JIOTOBOp 3aKJII0OYEH Wiu HeT. [I[piMeHeHne EeNUKTHOM MPHUBSI3KA BO3MOXHO B
cyOcuanapHoM nopsaake. Takum o0pa3om, 7S peryIupOBaHUS IPEIA0TOBOPHBIX OTHOIIIE-
HUH TpakJaHCKOe 3aKOHOIaTeNbCcTBO PD mpemiaraer kackaa KOJITU3HOHHBIX HOPM, B IIe-
JIOM CXOXHUH C T€M, YTO COJIEPIKUTCA B €BpONIeHCKOM Mpase. [Ipu 3ToM MexX Ty pOCCUHCKOM
1 eBpONeHCcKON CUCTEMaMU PETyJIUpPOBaHMs IPEIOTOBOPHOIN OTBETCTBEHHOCTH UMEIOTCS
HEKOTOPBIE PACXOXKICHUSI.

B oTiinuune ot eBponeiickoii «anbrepHatuBHON» Moaenu I K PO pacnionaraer nenukr-
HbI€ TIPUBSI3KU IS TIPEAIOTOBOPHBIX OTHOIICHUH B OOllee CTPOrOM HEpapXUIecKOM II0-
psanke. Takoit mMoaxoj, Ha HAI B3TJIAI, TO3BOJIAET 00ECIIeUUTh OONBIIYIO TIpeacKasye-
MOCTb U CTPOWHOCTb IIPABOBOTO peryrpoBaHus. Elle 04HO NpenMyIiecTBo pocCHHCKOTO
MIPaBOIIOPSIKA 110 CPABHEHHIO C €BPOTEHCKUM 3aKIF0YaeTCs B TOM, YTO B Pa3bsICHEHHUSAX
BBICILIETO POCCHUIHCKOr0 Cyne0HOr0o OpraHa KOHKPETH3HPYIOTCS MpPaBOOTHOIIEHUS, He
MIO3BOJIAIONIUE ONPEAESINUTh MPaBo, MPUMEHUMOE K JAOTOBOPY, U — CIEN0BATENbHO — AT
KOTOPBIX BBEIOOpP MPUMEHMMOTO TIpaBa AOJDKEH BECTHUCH HE IO JIOTOBOPHOM, a TIO JIEHKT-
Hoii Monenu. B a63. 3 m. 55 IloctanoBnenus [1nenyma Bepxoaoro Cyna P® ot 9 utons
2019 r. Ne 24 «O npuMeHEHUH HOPM MEKIyHAPOHOTO YacTHOTO Mpasa cyaamu PD»** B
Ka4yecTBE WIUTIOCTPAIMY MPHUBOAUTCA CUTYalWs, KOTJAa CTOPOHBI IPU MEPEroBOpax O 3a-
KJIFOYEHUH OTOBOpa MPOCTOr0 TOBAPHUIIIECTBA HE CMOIJIM COTJIaCOBATh HU YCJIOBHE O MPH-
MEHUMOM TIpaBe, HU MECTO, I/ie OyJeT BECTHUCH JAEATEIHHOCTh MMPOCTOTO TOBAPHUIIIECTBA.
TakuM 00pa3oM, BBIXOJ Ha BTOPOH YPOBEHb (JICJIMKTHON NPHBSI3KH) BO3MOXKEH TOTJA,

3 Tocranosnenue [Lnenyma Bepxosaoro Cyna P® or 9 uronst 2019 r. Ne 24 «O npuMeHEHHH HOPM MEKITY-
HApOJHOI0 YacTHOro npasa cygamu Poccuiickoit ®enepanum.
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KOT'/Ia OTHOIIIEHHSI CTOPOH HACTOJIFKO HEOTpPeAeIeHHBIE, YTO HEb3s C TOYHOCTHIO YCTaHO-
BUTh (DaKTUYECKHE OOCTOSITEIhCTBA (HAIIPUMED, CTOPOHY, OCYIIECTBIISIFOIIYIO XapaKTep-
HO€ WCIIOJTHEHHE), KOTOPBIE OB ITO3BOJISLTH OMPEEIIUTh IPUMEHUMOE TIPABO IO MTPaBHIIaM
n. 1 cr. 1222.1 TK P®. BepositHee Bcero, Takue cirydan OyayT JOCTATOYHO peakuMu. Tem
HE MEHee W3JIOKEHHE MpUMepa U3 JENOBOW NMPAKTUKH IOJNO0XKHUTEIBHO XapaKTepHU3yeT
OTEYECTBEHHOTO MPABONPUMEHUTENS U J0OABIISET OMPEIEIEHHOCTH CyIeOHO MpaKTHKe.

I'K PD conepkUT Ipy 3TOM OJIMH CYLIECTBEHHBIM HEAOCTATOK I10 CPABHEHHUIO C pe-
rynupoBanueM Pum II. Ecnu Bce ke BO3HUKHET HEOOXOUMOCTh MPUMEHATh JICTHUKTHBIE
MPUBS3KH, TO coraacHo 1. 1 c¢1. 1219 I'K P® poccuiickuii cy B IEPBYIO OUepeb JOKEH
00paTUThCs HE K TPaBy CTpaHbl, e HactymnaeT Bpea (lex loci damni), kak caenanu Obl B
OOJIBIIMHCTBE CITy4aeB €BPOTCHCKUE Cyapl Ha ocHoBe Permamenrta Pum II, a x mpaBy
CTpaHBbl, TJI€ IMEJI0 MECTO 0OCTOATENHCTBO, MOCTYKUBIIEE OCHOBAHNEM I TPEOOBAaHUS
o Bo3Menienuu Bpena (lex loci delicti commissi). Jloruka eBpomneicKoro 3akoHoJaTeNs 3a-
KITFOYAJIach B TOM, YTO BO BTOPOM CITydae HeOOXOJUMBIE [Tl pa3penieHnst cropa (pakTopsl
OTHOCSATCS K Pa3HBIM CTpaHaM, YTO MOPOXKAAET HEONPEJEIEHHOCTh, TOTJa KaK CBA3b
C MECTOM HACTYIUICHHUS Bpe/a ABIISETCS PEelIeHUeM JOCTATOYHO CIIpaBeJTUBBIM U oOecIie-
YUBAIOIIMM JOJDKHYIO MpejckazyeMocTh (Zhang, 2009:864).

Takum 00pa3oM, pOCCHHCKUN T'pa)XTaHCKUW 3aKOH 3aKperuil MeHee yIOOHYIo s
MIPUMEHEHUS KOJUTM3UOHHYTO TIPUBS3KY. ['0BOpS O MpenoroBOpHOI cTafuu, MpeaCcTaBIIs-
eTCsl KpailHe 3aTpyAHUTEILHBIM, HAIPUMED, ONPEACIISATH MECTO COBEPIICHUS HAPYIIICHUS,
KOT'JIa CTOPOHBI PENIAI0T BOIIPOCKHI TOCPEICTBOM NIEPEMUCKH, UITH CO3BAaHUBASICH MO Ay IUO-
WA BUJICOCBSI3H, a (DAKTUYSCKH HAXOAATCSA B pasHbIX ropuciaukiusax. [Ipuopurer lex loci
delicti commissi He COOTBETCTBYET XapaKTepy MPeII0rOBOPHBIX OTHOIICHUH U BUIIUTCS HE
caMbIM THOKHM JIOTIOJTHEHHEM K OCHOBHOMY CIIOCOOY OmIpe/eNieH s TpaBa ISl IPeIoro-
BOPHEIX OTHOIIEHMH (depe3 mpaBo gorosopa)’®. CliesyeT pacupuTh BOSMOKHOCTH POC-
CHUIICKOTO cyza Il MpuMeHeHwusl Ooiee THOKOTO MOIX0/a IPU ONPEAEICHIH ISITUKTHOTO
CTaTyTa JJIs IPEJOTOBOPHBIX OTHOIIEHUH IyTEM BHECEHUS KOPPeKTHUPOBOK B I'K PD nnu
B pa3zbacHeHuaX BepxosHoro cyna POD.

3akiouenune

ITouck mpaBOBBIX CPENCTB pa3pelieHns MpoOIeMbl HEPABHOTO MOJIOKEHHS JOTOBapH-
BaloIIMXcs CTOpoH B yHU(uIpoBanHoM MTII u yanpunuposananom MYII npuBoauT
IBYM B3aHMMOJOIIOJIHAIOINM c(hepaM HOPMATHBHOTO PEryJIMPOBAHUSA — MaTepUAIbHON H
KOJUIM3UOHHOM — U IIO3BOJISIET CIEaTh CJAEAYIOIIHNE BBIBOBIL.

Bo-nepBBIX, MBI KOHCTaTHPYEM OTCYTCTBHE MEXTyHAPOJHOTO KOHBEHIIMOHHOTO Pe-
T'YJMPOBAHUS MPEIIOTOBOPHOTO 3Tana. ENWHCTBEHHBIM OPHEHTHPOM B 3TON 00IaCTH SIB-
nsiercst Benckas konsennus 1980 r., onHako cdepa ee AeliCTBHA OrpaHUYCHA, & HENIOCPEa-
CTBEHHO IIPEIJOrOBOPHEIM OTHOIIEHUSM B KOHBEHIINN OTHOCUTCA HE3HAYUTEIEHOE YUCIIO
HOPM.

Bo-BTOphIX, HEO(HUIMATBHEIE MEXIYHAPOIHBIE aKThl MaTepUabHO-IPABOBOM yHH-
tduxarmum MTII npeiararor 6oJiee pa3BUTHIC MOJIEIH PETYIUPOBAHUS TOBEICHUS CTOPOH
B TPAaHCTPaHUUYHBIX MeperoBopax. OCHOBHBIM pelleHHeM /sl JOCTIKEHHs OaaHca moJo-
JKCHUH KOHTPAr€HTOB CIIYKUT HHCTUTYT NPEATOTOBOPHON OTBETCTBEHHOCTH, OCHOBaHHBIN
Ha npuHIHIE 100pocoBecTHOCTH. OTHAKO TaKKE aKThl HE HA/IEIEHBI 00SI3aTEbHON CHIION
U IPUMEHSIOTCSI, TI0 00IEeMY PaBHILy, IO JOTOBOPEHHOCTH KOHTPAreHTOB.

36 Cm. mogpobuee 06 sTom: (Marysheva, 2016).
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B-TpeTbux, Ha NpakTUKE BaKHEHIIEee 3HAYEHHWE JUIsl YCTAHOBIIEHHUS IIPABOBBIX
MIOCJIEICTBUM HAPYILICHUN MIPU IEPEroBOpax MUMeEET KOJUIM3UOHHBIA METOJ OIpPENEICHUs
MIPUMEHMMOTr0 K TaKUM OTHOLIEHHSM IpaBa. [IpuMeHeHne B COBOKYNTHOCTH MaTepUallb-
HOTO M KOJUTM3MOHHOTO METO/OB PETyJIMPOBAaHUS MPEIJOrOBOPHBIX KOHTAKTOB MPHU3BAHO
obecnevnTs OOJBIIYIO ONPEAETICHHOCTh M CIOCOOCTBOBATH CMATYEHHUIO HEPABHOTO IOJIO-
JKEHHUS y9aCTHUKOB 000poTa.

B-ueTBepTHIX, B €BPONEHCKOM YHU(PHINPOBAHHOM KOJJIM3HOHHOM PEryJMpOBaHUN
ITOMCKH MPaBONOPSIIKA, PETYIUPYIOLIETO MPEATOTOBOPHBIE OTHOIIEHUS, OCYIECTBIIAETCS
IIPU TIOMOIIM MHOTOCTYIIEHYATOro anropuTMa. KomIM3noHHBIA BOMIPOC pelIaeTcs myTeM
KOMOWHAIIMd HOPMAaTUBHO 3aKPeIUIEHHON BHEIOTOBOPHOHN KBaJH(HUKALMK OTHOIICHUH M
KOMIIPOMHUCCHOT'O XapaKTepa pPeryJupoBaHus (IIPEeLyCMOTPEHO IIOCIIEAOBATEIbHOE HC-
MIOJIb30BaHME JIOTOBOPHOMN U AETUKTHON MpUBs30K). HecMoTps Ha TO, UTO KOJUIM3UMOHHBIE
npasuna Pernamenra Puwm 1 B cimywae npumenenus lex loci damni HECKOIBKO 3aTPy JHSIOT
MOUCK MPUMEHUMOTO IpaBa, MPeUIOKEHHBIE B HEM PEIIEHUsS B 1I€JIOM SBJISIOTCS JTOCTa-
TOYHO YHUBEPCANBHBIMHU JUISl pETJIaMEHTAI[N OTHOIIIEHUH CTOPOH.

[Ipu »TOM eBpoOTIEHCKHIA TOX0 HE B IIOTHON Mepe CITOCOOEH 0Ka3aTh IMPaBOBYIO MO/~
JIEPIKKY CIIaboi CTOpOHE B IeperoBopax. He ocnapuBas 3HaYMMOCTh aBTOHOMHUH BOJIH CTO-
POH, MBI CUMTAEM, YTO 3a/ada KOJUIM3HOHHBIX HOPM — MpEAyCMaTpUBaTh CIIPaBEAINBOE
paspelieHue CUTyalnii, B KOTOPBIX BEIOOP He SIBISIETCS NEHCTBUTENIFHO B PAaBHOM CTETIEHH
CBOOOJHBIM JUISI K&KIOTO U3 KOHTPAreHTOB, U B TOM YHUCIE JOMYCKaTh OTKIOHEHHUS OT
IPUHIWIA aBTOHOMUHM BojiH. bosee cimabas cTOpoHa [MO/DKHA OBITH 3alIUINEHA OT
«BBIOOpPA», KOTOPHIN €1 HaBs3aH, & ABTOHOMHUS BOJIM JIOJDKHA JIOMTYyCKAThCS TOJIBKO B TOM
CTETEHU, B KOTOPOH JIEHCTBHE TOrO NMPUHIMIIA HE NMOAPHIBACT WIH HE yMAJAET 3alIuTy,
KOTOPYIO MEHE€E BIHUATEIbHbBIE YUaCTHUKY 000pOTa NUMEIH OBl 110 IpaBy, IPUMEHUMOMY K
OTHOULICHHUSIM B OTCYTCTBHE TAKOT'O «BBIOOpay.

B orcyrctBue BbiOOpa Hambojiee TecHasl CBSA3b ISl ONpPEEeNCHHS NPUMEHUMOTO
IIpaBa JI0JKHA OBITh YCTAHOBJIEHA C yUETOM HE TOJIBKO OOBIYHOTO MECTa HAXOKJCHHS CTO-
POHBI, OCYIIECTBIIAIONMEN XapaKTEpPHOE HCIIOJHEHUE, HO U IPU MOMOIIM JPYTHX, MEHEE
TPaJULIUOHHBIX (AKTOPOB, XapaKTEPU3YIOLINX KTECHYIO CBSI3b)» MIPABOOTHOILEHHS C KOM-
METEHTHBIM IPaBOMOPSIIKOM: 3TO MECTa UCHOIHeHUs Oy AyIIUX JOTOBOPHBIX 0053aTENbCTB,
MPUMEHUMOE TpaBoO Ul APYTHMX JOTOBOPOB B LIEMOYKE CBA3AHHBIX JOTOBOPOB, MECTO
BEJICHUS MEPEeTroBOPOB U Jp. B cyzne o0sA3arenbHO HOKHA OBITH yYTeHA MO3UIIMS MEHee
3aLUIIEHHOTO yYaCTHUKA IEPETOBOPOB M0 JaHHOMY BOIIPOCY.

B-mATHIX, chemyer MpuU3HATh, YTO POCCHNCKOE KOJUIM3HMOHHOE pEryJIMpOBaHHE
MIPEOTOBOPHBIX OTHOIIEHUH U OTBETCTBEHHOCTH B OCHOBHOM COOTBETCTBYET OJIXOAAM,
BBIPQ)KEHHBIM B aKTax yHuGHUuupoanHoro MUII, a B HEKOTOPBIX BOIpPOcax OTEYECTBEH-
HOE 3aKOHOJATEeNbCTBO M CyJeOHas MpakTHKa WAYT elle Jajbllle, pacKpbIBas BakKHbBIC
aCTeKThl, U TEM CaMbIM NPEAOCTABIAIOT B LEIOM «pabdO4riiy» HMCXOAHBIH MHCTPYMEHT
JUTS 3aIIHATHI CTOPOHBI, IIPaBa KOTOPOH B XOJ€ IIEPErOBOPOB OKA3alIHCh HECIIPABEIINBBIM
o0pazoMm yiieMieHbl. BMmecte ¢ TeM mpo0ieMsl B 3TOi 00JIaCTH, OTIMCAaHHBIE B KOHTEKCTE
npaBa EBporneiickoro coro3a, B paBHOM CTENIEHU XapaKTEPHBI U AJI1 POCCUNCKON PaBOBOM
JIEUCTBUTEILHOCTH.

C y4eToM BBISIBICHHBIX HalpaBICHUH 7151 COBEPIICHCTBOBAHMUS 3aKOHOJATEIbCTBA U
CylneOHON MNpPaKkTHUKH IOPUAMYECKON Hayke CileAyeT MOAHATH NpoO0JieMy HEpaBEHCTBA
KOHTPAreHTOB B TPAHCTPAHUYHBIX JETOBBIX OTHOIIEHUSIX Ha KaYeCTBEHHO HOBBIN YPOBEHB
U TPEINPUHATH KOHLENTYIN3aLHMI0 M TIyOOKOE NOKTPHHAIBHOE HM3Y4YEHHE BOIIPOCOB
B 3TOM 00Js1acTH.
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Mpo6nembl NnpaBoBOro cratyca y4acTHUKOB Fpynnbi nuy,
Npu paccMOTPEHUU KONNEKTUBHbLIX UCKOB

E.C. Tpe3yoos'='D<, H.C. 3Baruna

KemepoBckuii rocy1apcTBEHHBIN YHUBEPCUTET, 2. Kemeposo, Poccuiickas @edepayusa
D<egortrezubov(@mail.ru

AHHOTalII/[ﬂ. PaCCManI/IBa}OTCﬂ OTACJIbHBIC ITpaBUJIa I'PyNIIOBOTO IIPOU3BOACTBA B IUBUJIUCTUYC-
CKOM TIPOIleCCE€ B KOHTEKCTE MIPABOBOT0 CTaTyCa yUYaCTHUKOB MPOIIECCyalbHBIX OTHOIIECHUH. BHUMaHMe
yaeJaeTCs npaBaM U 00513aHHOCTAM Jna, 06paTI/IBHIeFOC$I B Cya C TpeGOBaHI/IeM 0 3aluTe IpaB U 3a-
KOHHBIX HHTEPECOB TPYIIIIBI JIUII X BEAYIIETO JeJ0 (MCTLA-TNPEICTABUTES ), & TAKXKE YYACTHUKOB IPYTIITBI
Jig, OpUCOCIUHUBIINXCSA K 3asiBJICHHBIM Tpe60BaHI/I$IM M OTKa3aBIIMXCS OT cBoero 3assiacHus. C npu-
MCHCHHUEM CPABHUTEIIBHO-ITPABOBOI'0O METOAA U TEJICOJIOTUICCKOT'O TOJIKOBAHUA ACIACTCA BBIBO/] O CyIIC-
CTBOBAHUHU MPOLECCYAIbHBIX OTHONIIECHUM Ha aKTUBHOH CTOPOHE TOJIBKO MEXAY CyJAOM U UCTLHOM-IIpEA-
CTaBUTCIIEM, YTO IPEAOIIPCACIIACT BO3MOXXHOCTD COBEPIICHUA PACTIOPAAUTCIIBHBIX ,I[eI\;ICTBHI\;I, JOKa3bIBa-
HHS U 00KaJIOBaHUs CyHC6HBIX AKTOB TOJIBKO JIMIIOM, KOTOPO€ BEALCT ACJI0, HO HC NHBIMU YHaCTHUKAaMHU
rpynsl ui. [IpenenbHo ype3aHHbIH 00beM MOJTHOMOYHH YYaCTHUKOB TPYIIIIBI JIMI 000CHOBBIBACTCS UX
HO6pOBOJ'H>HI)IM NIPUCOCANHCHUEM K KOJIJICKTUBHOMY HUCKY. OTHOIICHUS BHYTPH I'pyHIIbl JIUIL SIBJIAIOTCS
1o cBOECH IprUpoacC MaTCpHUAJIBHO-TIPABOBBIMH, U3 Y€T0 AEJIACTCA BBIBOI O HCOGXOI[I/IMOCTI/I IMPUMCHCHU
COOTBCTCTBYIOIIUX YAaCTHBIX MATCPHUAJIbHBIX MEXaHU3MOB pealn3allii HHTECPECOB OOJIBLINHCTBA yuact-
HUKOB 110 IpaBWJIaM HOPM O PCHICHUAX CO6paHHﬁ. BBI/I,Hy BO3MOXHOCTH KOHCOJIMAAIINH B KOJIJICKTHBHOM
HCKE OJHOPOJHBIX, HO PAa3HBIX 110 pa3Mepy, MaTepHalbHO-IIPABOBLIX TPEOOBAHUIN yYaCTHUKOB TPYIIIBI
CAc€JIaH BbIBOI O H€06XOZ[I/IMOCTI/I YCTAHOBJICHUA KPUTCPUI OOJIBIIIMHCTBA BHE 3aBUCUMOCTH OT IICHBI
TpeGOBaHMS KAXKIOT0 yUacTHUKA. Takke aBTOpaMU BBISBIEHO IIPOTUBOPEUHE B IPABOBOM PETyIUPO-
BaHWM B Cllydae OTKa3a B CEpTU(UKALMK TPYMIBI JIMI TOCIe BO30YKACHHUS MPOM3BOACTBA IO
TPYIIIOBOMY HCKY B I'PaKZaHCKOM, apOWTPaKHOM M aJMHHHCTPATUBHOM CyAE€OHOM IIpOIleccax.
OO00cHOBBIBaeTCsl HELENECO00Pa3HOCTh OCTABIECHHUS KOJUIEKTHBHOTO MCKa 0€3 paccMOTpEeHus, a
HEOOXOMMOCTh MEPEX0/ia K PACCMOTPEHHIO JIMYHBIX MCKOB YYaCTHHKOB IPYIIBI U BBIACICHHUIO
COOTBETCTBYIOIIUX el B OTJEIBHOE IMPOU3BOICTBO, KaK 3T0  npexycMoTrpero B AIIK P®. O6pa-
m1ac€TCid BHUMAaHHUC Ha Hp066JILHOCTL MIPpaBOBOro pPEryjivupoBaHusd IpyHnIioBOro npou3BOACTBa B 4aCTU
YCTaHOBJIEHMSI pa3Mepa U MOopsiAKa OIUIaThl TOCYAApCTBEHHON MOIUIUHEIL.

KaroueBble ciioBa: I‘pyHHOBOfI HCK, TPyHIII0BOC NPOU3BOACTBO, HCTCU-NIPEACTABUTEIIb, YHACTHUKU
IPYIIIbI JINL, PEIIEHUE 10 KOJUIEKTUBHOMY HCKY, IPaBoBasi 3()(EeKTUBHOCT, IPOLIECCYANIbHbBIE IIPABOOT-
HOIIICHHS B TPYIIIOBOM TIPOU3BOJICTBE, CEPTUDHKAIINS TPYIIIIHI

KondukT uuTepecoB. ABTOPHI 3asBIAIOT 00 OTCYTCTBUU KOH(IMKTa HHTEPECOB.

BKJ'la}] ABTOPOB: HEPA3ICIIBHOEC COAaBTOPCTBO.

Tlocmynuna 6 pedaxyuio: 18 sineaps 2023 2.
Ipunsma x nevamu: 15 oxmsaopsa 2023 e.

© Tpesy6os E.C., 3Bsaruna H.C., 2023
This work is licensed under a Creative Commons Attribution 4.0 International License
AT https://creativecommons.org/licenses/by-nc/4.0/legalcode

JUSTICE IN RUSSIA AND FOREIGN COUNTRIES 1065


https://orcid.org/0000-0003-2607-0405

Tpesyoos E.C., 3eseuna H.C. Bectank PYIH. Cepust: FOpumuaeckue Hayku. 2023. T. 27. Ne 4. C. 1065—1078

Jasi nuTupoBanus:

Tpe3yobos E.C., 36aeuna H.C. TIpobnemMsl MpaBOBOTO cTaTyca YYaCTHUKOB TPYIIIBI JIUI TIPU
paccMoTpeHun KoJuTeKTUBHBIX UCKOB // RUDN Journal of Law. 2023. T. 27. Ne 4. C. 1065-1078.
https://doi.org/10.22363/2313-2337-2023-27-4-1065-1078

The legal status of the class members during
the group litigation

Egor S. Trezubov'=D<, Natalya S. Zvyagina

Kemerovo State University, Kemerovo, Russian Federation
D<egortrezubov@mail.ru

Abstract. The study discusses certain rules of group litigation in the civil procedure in the context
of the legal status of class members in procedural relations. Attention is paid to the rights and obligations
of the person who applies to court with a request to protect the rights and legitimate interests of a group
of members. Participants in a class action include the person conducting the case (plaintiff-representative)
and group members who joined the collective claim. The comparative legal method and teleological
interpretation allow to conclude that there are active procedural relations only between the court and the
claimant-representative, which predetermines the possibility of performing administrative actions,
proving and appealing judicial acts only by the plaintiff, but not by the other claimants. The extremely
curtailed scope of powers of the group members is justified by their voluntary joining a class action
lawsuit. Relations within a group of persons are substantive in nature; this allows to highlight the necessity
of appropriate private material mechanisms to satisfy the interests of the majority of participants under
the rules on decisions in meetings. In view of the possibility of consolidating in a class homogeneous but
different in size substantive claims of the group members we believe it is essential to establish the majority
criterion, regardless of the price of the claim of each member. The research also reveals the contradiction
in legal regulation in the event of a refusal to certify a group of persons after the initiation of proceedings
on a class action in civil, arbitration and administrative litigation, substantiates the inexpediency of
leaving a class action without consideration, and the need to consider personal claims of group members
and allocate relevant cases in a separate production, as provided for in the Arbitration (Commercial)
Procedure Code of the Russian Federation. Attention is drawn to the gaps in the legal regulation of group
proceedings in terms of establishing the amount and procedure for paying the state fee.
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BBenenune

[Tpou3BOACTBO MO PACCMOTPEHUIO TPYIIOBOTO HMCKA SBISETCS OPUCAUKIIMOHHON
npoLeaypoil paspenieHuss TpeOOBaHMH O 3alIMTEe 3HAYMTENIBLHOH TPYMNIBI KPEIUTOPOB
B OJJHOPOJIHBIX CIIOPHBIX NTPABOOTHOIICHHSX, a{PECOBAHHBIX OJHOMY HJIH OJTHOBPEMEHHO
HeckodbkuM oTBeTuukaMm (Domshenko, 2022: 234). TpeGoBaHHMsS MHOXKECTBa HCTLOB,
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OCHOBaHHBIC Ha OJHOPOJHBIX HOPUINKO-(GAKTHYECKUX OOCTOSTENbCTBAX, Pa3peLIaroTCs
eAMHO00Pa3HO, OHUM CYJIOM, B OHOM CyJIeOHOM Mpolecce, a cuila Cy1eOHOro peleHus
pacrpocTpaHseTcsl Ha BCEX WJICHOB IPYIIIBI, HE3aBUCUMO OT MX JIMYHOTO Y4acTHs B Jejie
(Reshetnikova, 2019:431). 3a cuer 3TOTO OOECTICUMBACTCS JOCTHXKEHUE OOJIBIIIECH TPaBO-
BOI1 onpeenieHHOCTH 1 3(p(PEeKTUBHOCTH, HEXKETHN MIPU PACCMOTPEHUU MHOXKECTBA JIMYHBIX
HCKOB WJIM IIPU PACCMOTPEHHH Jiefla C COy4acTHEM Ha akKTUBHOU CTOpoHE. B To ke BpeMms
npoleccyaibHas GpopMa IpynIoBOro MpOU3BOACTBA MPENOIpeessieT U psia CyLIeCTBEH-
HBIX OrPaHMYCHUH NPaBOBOIO cCTaTyca CYOBEKTOB CIOPHBIX MHPAaBOOTHOILICHHH IPH
paccMOTpeHUHU Jefia B Cy €.

[ocne cocrosBieiics B 2019 1.' pedopMbI rpyHIOBOro MPOU3BOACTBA B OTEYECTBEH-
HOM apOWUTpPa)XHOM U I'Pa)kJaHCKOM IIpolieccax B CyAeOHOM IpPaKTHKE MOSBIISIOTCS MPH-
MepbI PACCMOTPEHUS KOJUIEKTHBHBIX MCKOB, HO OHH BCE €lIe SAMHUYHBL. Y OSXKICHBI, YTO
MPUYMHBI HEPACTIPOCTPAHEHHOCTH JeJ 0 PACCMOTPEHHUIO TPYIIIOBBIX HCKOB KPOIOTCS B
OTCYTCTBHH COOTBETCTBYIOIINX SKOHOMHUYECKMX CTUMYJIOB JUIsl yYaCTHUKOB CIIOPHBIX Ipa-
BOOTHOLICHHIA, a TAK)KE B HECOBEPILIEHCTBE MpoleccyaibHOl hopMbl. B HacTosieit craTbe
aBTOpaMH MPEIIPUHUMACTCS IOIBITKA PACKPBITh PABOBOM CTATyC YYaCTHHKOB IPYIIIBI
JIMIl ¥ UCTA-TIPENICTABUTEISI KAK OCHOBHBIX CYOBEKTOB CIIOPHBIX MaTepHAJbHBIX M MPO-
LeccyalbHBIX OTHOILLIEHMH, CYIIECTBYIOIIMX IIPH PACCMOTPEHHH KOJJIEKTHBHOTO HCKA, a
TaKXXe OLEHHUBACTCS A(PPEKTUBHOCTH OT/ICJIBHBIX HOPMATHBHBIX ITOJIOKEHUH, BIUSFOIIUX
Ha MpoLecCyaabHyI0 (OpMY IPYMIIOBOTO MTPOU3BOCTBA.

IIponeccyanbHble acCeKThHI 0TKA3a B CEPTU(PUKAIMYU TPYNIIbI

[TpyHIIMIIHATBEHO BaXKHOM MPOIETy PO MPU pACCMOTPEHUH KOJUIEKTUBHOTO HUCKa SB-
JsieTcsl cepTU(HKALUs TPYMIBI JIML, TO3BOJISAIONIAs, C OAHOW CTOPOHBI, pacCMaTpUBATh
JIEJIO TIO TIPaBHJIAaM TPYIIIIOBOTO MPOU3BOJICTBA, a C IPYTOl CTOPOHBI, 00eCIeunBaroIas
3aKOHHOCTb BBIHCCCHHOI'O PCHICHUA, PACTIPOCTPAHAIOIIETOCA KaK Ha JIUII, MPUCOCIUHUB-
IIMXCS K 3asiBIICHHOMY TpPeOOBaHWIO, TaK W HE MPUCOCTUHHBINUXCS K HEMY, 3a CUET
Ka4eCcTB MPEIOANIHAIBLHOCTH CyAe0HOTO mocTaHoBIEeHUI. OTe4eCTBEHHOE MPOIECCyallb-
HO€ 3aKOHOJATEIbCTBO HE YJENsieT JOJDKHOTO BHMMAHHUS CaMOMY INpeABapUTEIbHOMY
3aceaHuIo M0 PACCMOTPEHHUIO TPYIIIIOBOTO HCKA. 3aKOHOM TaK)Ke HE yCTaHOBIIEHA 00s3aH-
HOCTB CyJa BBIHOCUTH OIIPEACIICHUE O CepTI/I(bI/IKa]_[I/II/I Tpynmnsl JIML, a TAKXE 00 OoTKaze B
ceprudukanuu rpymnmsl. DopMaabHO COOTBETCTBYIOIINE BOTIPOCH JOJKHEI OBITH PEIICHBI
B ONpEJeNIEHUH O MIPUHATHH 3asBJICHUS K TIPOU3BOJICTBY H IMPOBEICHUH ITOATOTOBKH JeNa
K cyAeOHOMY pa3OHpaTenbCTBY, a TAKKe B ONPEACTICHWH O BO3BPALICHWUH 3aSBICHUS.
Opnnrako (hopMUPOBAaHHE COCTAaBA TPYIIIHI JIUI] MOKET TIPOUCXOIUTh M HA CTAIMH MOArO-
TOBKH JieJia K CyJileOHOMY pa30oupaTenbCTBY, U Ha CTaJNH CyAe0HOT0 pa30upaTebCcTBa, YTO
IIpeoaraeT BO3MOKHOCTh KaK MMPUCOEANHEHUS B MIPOLIECCE PACCMOTPEHUS /ieia HOBBIX
YY9aCTHUKOB TPYIIBI K TOJaHHOMY 3asIBICHHUIO, TAK U BO3MOYKHOCTh OTKa3a YYaCTHHUKOB
OT MOJAHHBIX 3asBJICHUH WM YCTaHOBJICHHE HELENeCOOOPa3HOCTH PAcCMOTPEHHS Jena
IO TIpaBWJIaM TPYIIIIOBOTO MPOU3BOACTBA.

[IporeccyanbHBIMHE KOJIEKCAaMU HEOJHO3HAYHO PEIIeH BOMPOC O MOCIEACTBHUIX OT-
Ka3a B KBaJHU(HUKALUU CHOpa Kak IPYHIOBOrO, OCYIIECTBISIEMOr0 MOCHIE BO30YXKICHHS
MPOU3BOJICTBA 10 Aeny. Tak, B 4. 8 cT. 225.14 AIIK P® mpsiMmo ykazaHo, 4TO B cilydae,
€CJIM TPYIITA JIUI] HE COOTBETCTBYET YKa3aHHBIM YCIOBUSAM, apOUTPaKHBIN CyJ BHIHOCUT
MOTHBHPOBAHHOE OTIPE/ICIICHNE O MePexXo/ie K PACCMOTPEHHUIO Jiefia TI0 OOIIUM MpaBHiIaM

! ®enepanbubiii 3ak0d o1 18.07.2019 1. Ne191-®3 «O BHECEHUM M3MEHEHUH B OT/EIbHBIE 3aKOHOATEIbHbIE
akThl Poccniickoit denepanum» // Cobpanue 3akonogarensctsa PO. 2019. Ne 29 (u. 1). Crt. 3858.
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HMCKOBOTO TIPOM3BOJCTBA WIIM MO TpaBUiaM aJMHUHUCTPATHBHOTO CYIOIPON3BOJICTBA.
A B u. 8 c1. 244.26 I'TIK P® nuuis npexycMOTPEHO, YTO JUIAM, IPUCOSTUHUBIINMCS K
TpeOOBAHHIO O 3aIUTE MTPAB U 3aKOHHBIX HHTEPECOB IPYIIIIHI JIUI, Pa3bsICHIETCS IPaBO Ha
obparieHne B Cy/1 C CAMOCTOSITEIBHBIMU HCKaMH B CITydae, €CIU TPyIIa JIUIl HE COOTBET-
CTBYET yKa3aHHBIM yCJIOBHsIM. [Ipr 3TOM KOHKPETHOE MPOLIECCyanbHOE PelICHHE, TPUHU-
Maemoe cyjibell, He Ha3biBaeTcsa. Kak ykaswsiBaeT B. B. fIpkoB, cynps B cilyyae OTKas3a B
cepTH(UKAIMY TPYIIIHI ITOCJIEe BO30YKICHUS ITPOU3BOJICTBA TI0 JIETy BEIHOCHUT OIpeieie-
HUe 00 OCTaBIEHHUH TPyNIOBOTo Ucka 0e3 paccmorpenus (Yarkov, 2021: 95, 102). Takoe
perieHue, NeHCTBUTEIRHO, BRITEKAET U3 cofepkanus dactet 7 u 8 cr. 244.26 I'TIK PO,
MpsIMO Takoe MpaBHJIO 3akperieHo B 4. 4 cT. 42 KAC P®, HO nmpu3HATH €ro JIOTHYHBIM
HEBO3MOXHO. Bo-mrepBhix, B AIIK P® manHbIi BOIIPOC PEIICH H3SATTHEE — MMPOCTHIM TIepe-
XOJIOM K pacCCMOTPEHHIO JeJia 110 OOIINM MPaBHIaM HCKOBOTO MPOMU3BOJICTBA €3 He00X0-
JUMOCTH MOAYX HOBBIX UCKOB. Y UUThIBasI, 4TO raaBa 22.3 I'TIK PO u u3smMeHnenus B riaBy
28.2 AIIK P® Oputm BHECEHBI ONHMM 3aKOHOM, pa3HHIA ITOJXOI0B HEOOBSICHUMA.
Bo-BTOpBIX, IPyIIIOBOE TPOU3BOICTBO HE SIBIISCTCS CAMOCTOSITEILHBIM BUJIOM CYIOITPOU3-
BOJZICTBA, YTOOBI TOBOPUTH O HEOOXOAMMOCTH WHUIIMHPOBAHHS HOBOTO pa30MpaTelbCTBA
(mo amamornm ¢ octaBieHHEM 0€3 pPacCMOTPEHMsI 3asBJICHHUS B 0COOOM IPOU3BOJICTBE B
cJly4ae yCTaHOBJICHUS criopa o rpase). [loaTomy B citydae oTkasza B cepTU(UKALIUN TPYTIITEI
[1eecoo0pa3Ho BEIHOCUTH OTIPE/IECTICHHE O IMepexojie K pacCMOTPEHHIO Jieia 10 O0IuM
[paBUJiaM UCKOBOTO WJIM aJIMUHUCTPATUBHOTO CYIOMPOU3BOJICTBA U MPH HEOOXOIUMOCTH
BBLICTISATH TPEOOBAHUS COUCTIIOB B OT/EIBbHBIE ITPOMU3BOJICTBA — B YKa3aHHOM YacTH MPO-
[[ECCYaIbHBIC KOJICKCHI JO/DKHBI ObITh YHUDUIIUPOBAHBI.

IIpaBoBoii craTyc HCTUA-NPEICTABUTESI B IPYNIIOBOM NPOU3BO/CTBE

K ocHOBHBIM y4acTHHKaM MPOW3BOACTBA 10 JeJIaM O 3al[UTe MPaB U 3aKOHHBIX MH-
TEPECOB TPYIIBI JIUI] OTHOCATCS: JIUI0, KOTOPOMY MOPYYEHO BEJACHHE Jejla B MHTepecax
TpyNIb JIAL (MCTEI-TPEICTABUTEIb), UHBIC JUIA, TPUCOCINHUBIINECS K TPCOOBAHHUIO O
3aIuTe IpaB ¥ 3aKOHHBIX HHTEPECOB TPYIIIHI JIUI], OTBETYHK (COOTBETUYNKH), TPETHH JIHIIA,
B TOM YHMCJIC YICHBI TPYIIIBI JIUI, HECOTJIACHBIE C TIPEAbIBICHHBIM TpeOoBaHueM. [Iporec-
CyaJbHBIN CTaTyC OTBETYMKA B TPYIIIIOBOM IIPOU3BOJICTBE, B OTIUYHE OT MPOIECCYATHHOTO
cTaTyca MCTIa, He UMEET MPUHITUITHANIBHBIX OTIMYUN B CPABHEHUH C OOIIMMH MTpaBUIIaMHU
HCKOBOTO MPOM3BOACTBA. BMecTe ¢ TeM crenudurka paccMOTpeHUs A€ O 3alliTe MpaB u
3aKOHHBIX WHTEPECOB TPYIIHI JIUI BO3JaraeT Ha JAHHOTO yYaCTHHKA JOMOJHHUTEIHHBIE
IpoIieccyanbHble PUCKHU, CPEIH KOTOPBIX MOKHO BBIJCTUTH HEBO3MOXKHOCTD MCIIOJIHEHUS
TpeOOBaHMI ITUPOKOTO KPYyTa JIUII, a CIIEOBATENFHO, U BO3JIOKEHHIE BCEX COITYy TCTBYIOIIHIX
CyJIeOHBIX U3JEPKEK U UCIIONHUTENBCKOTO cOopa.

Hcren-npencraBurens, SBISSICH MO 00IIEMY MPABIITY YWICHOM TPYIIIEI JIUI, 3aIllH-
[IaeT KaK CBOW JIMYHBIE MHTEPECHI, TaK U MPEJICTABISET B CHITY 3asBJICHHUS O TIPHUCOCIITHE-
HUHU K TpeOOBaHUAM UHTEPECH WICHOB IPyIIbl TUll. OH HECET KaK KOHEYHBIN PHUCK, TaK U
IIPOMEXKYTOUHBIE TIPOIIECCyalTbHBIC PUCKH, HO TIPH 3TOM UMEET MaKCUMAaJIbHBIE BO3MOXK-
HOCTH YIIPABJICHUS HMH.

K xoHeuyHOMY pHCKY B HIMBIJIMCTUYECKOM IMIPOIIECCE OTHOCUTCS MIPOUTPHIII B A€IE, TO
€CTh BEPOSTHOCTH HEMOJYUYEHHs PEUIeHHs CyJla, COOTBETCTBYIOIIETO MHTEpPECaM ydacT-
HUKa criopa. [IpoMexyTouHble pUCKH TPEACTABIAIOT cOO00M BEpOATHOCTH HACTYIUICHUS
HEOJArONMPUATHBIX TOCJEICTBUHN (MaTepHalbHBIX, PENYyTAIMOHHBIX, BPEMEHHBIX) B pe-
3yJbTaTe COBEPIICHUS WM HECOBEPIIEHHS OTIENBHBIX MPOIECCYANbHbIX NEHCTBHIA MPHU
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MIPOM3BOJICTBE IO NNy (HalpuMep, HECBOCBPEMEHHOE 3asBIICHUE XOMATaAWCTB W TIPE]I-
CTaBJICHUE JIOKA3aTEIIbCTB MOXKET MTPUBECTHU K JIMIIICHUIO BO3MOXKHOCTH PEaTM3aIMU 3TOTO
IpaBa B JieNIbHEHIIIEM, B TOM YHCIIE H IPH IEPECMOTPE CyIeOHBIX aKTOB; TACCUBHOE TIOBE-
JICHHE JIMIIA TPH HA3HAYCHUU DKCIICPTU3bI MOXKET IPUBECTH K HETIOJIHOMY WJIM HE OTBEYa-
IOII[EMY MHTEpEcaM TaKoro JiMia (opMYTUPOBAHHIO MEPEUHS BOIPOCOB MEePE] IKCIIEPTOM
1 HeOOXOIMMOCTH HECTH JOIOTHUTEIBHBIC H3ACPKKHA B CBS3H C IMOCICAYIOMNM Ha3HaUe-
HUEM JIOTIOJIHUTEIILHOW 3KCIEPTHU3bI, YTO TAKXKE IMPUBEACT K YBEIUYCHHIO CPOKOB
paccMoTpeHus fena). Bce mpoMeXyTOdHbIE pUCKH TIPH MIPOU3BOICTBE I10 AEIY SIBIISTIOTCS
IPOIECCYATbHBIMH, CBA3aHHBIMU C pean3aliel IpoIecCyalbHbIX IPaB U 005S3aHHOCTEH,
Y BEJyT K KOHEYHOMY TPOIIECCYAIbHOMY PUCKY — BEIHECCHUIO HEOJIArONpUsSTHOTO pellie-
HHS, KOTOPHI B CBOIO OYEpENb SBISCTCS W MaTepHUaIbHO-TIPABOBHIM, BIHSIONIMM Ha
MaTepUaIbHOE MPABOOTHOIICHHUE.

K ucriy-npencraBuTento npeabsaBIsSIOTCS BEICOKAE MOPaIbHO-HPABCTBEHHBIE TPe0O-
BaHUs, IOCKOJIbKY OH 3alllMIIAET MpaBa U MHTEPEChl BCEX YYACTHUKOB TPYIIIILI JIKI, a HE
TOJILKO CBOM COOCTBEHHBIC, 1 IMCHHO Ha €ro MPUMEpPE CyJl yCTaHABIMBACT (PaKTHUECKUE
obcrosTenpcTBa nena (Goncharova, 2014: 47).

Hcren-npencraBuresib, a B 3apy0SKHBIX MPABOMOPSIKAX Yallle MMEHYEMBIH MPOCTO
«ucren» (Wolf, 2014; Burbank & Wolf, 2018; Aiken, 2017:975), camocTosATeIHO JTHOO
gepe3 MPEICTaBUTENS OCYIIECTBIIET BCE MPOIECCyallbHBIE neicTBus. [IpuHITMIHANTBHO
B2XHBIM OYJICT HA/ICJICHUE TPYITOHN JIUI] KOHKPETHOTO JIMIA TOJTHOMOYHUSMU HCTIA-TIPE]I-
CTaBUTEJNS, IIOCKOJIBKY TIPH B3aUMOACHCTBUH C OJTHUM, a HE C MHOYKECTBOM KPEAUTOPOB B
CIIOPHOM TIPAaBOOTHOIICHHUHM O0ECIEYMBACTCS MpOIECCyalbHas SKOHOMHUS B CYJICOHOM
paszbuparenscTBe. B 3TOH CBsA3M TO3BONUM cebe HE COTNIACHUTHCS C YTBEPXKICHHEM
M.A. AmmackepoBa, ToNKytomero npasmia ct. 244.22 I'TIK P® (u cr. 225.10-1 AIIK P®
COOTBETCTBCHHO) KaK HE TPENATCTBYIONIMX YYaCTHUIO OT HMMEHU TPYMIBI JIMI[ Cpaszy
HECKOJIbKHX HcTHOB-ipecTaButeneii (Alieskerov, 2022:139-140). IlpomeccyanbHas
(hopMa rpymnmnoBoro nNpou3BoOICTBA HE MOXKET JIOIMYCKAaTh MHOXKECTBEHHOCTH MCTIIOB-TIPE]I-
CTaBUTENEH, 3TO JOJDKEH OBITh BCErNIa OJWH YYAaCTHUK, KOTOPBIA BIIpaBe IMPUBIEKATh
B KaUeCTBE MPECTaBUTENCH (B TOM YHCIIE U HECKOJIBKUX ) JJIS TIEJICH BHITIOTHEHUS OTACITb-
HBIX MPOIECCYaTbHBIX QYHKIMNA. CTaTyC UCTHA-TIPEACTABUTEINS TPEAOPEISIICH He00X0-
JTUMOCTBIO KOHIIEHTPAIIMH MPOLECCYaTbHBIX OTHOIICHHNA MEXIY CYIOM M YYaCTHUKAMHU
IPYIMIIbBI JIUI — Yepe3 BEAYIICTro JIEJ0 JIMIA CyJ OCYUICCTBISACT MU3BEIICHUE O JUHAMHUKE
mporiecca, OT HEro TMONydYaeT JO0Ka3aTelnbCTBa, TPeOOBaHWS, XOJATaiCTBa, >KAIOOBI
M OTBOJBI U T.J. MHOXKECTBEHHOCTh HOCHTEIIEH OJHOTO M TOTO K€ KOJUIEKTUBHOTO MHTE-
peca, OJTHOBPEMEHHO YYacTBYIOIIMX B IMpoOIecce, U 00JaalonIiuX MPaBOM COBEPIICHUS
MIPOIECCYANTbHBIX IEHCTBUI, MPUBEET JIUIIH K OCIOKHEHHIO MPOIEcca, K PUCKY TPOTHBO-
PEYMBOrO IOBEACHUS AKTUBHON CTOPOHBI OTHOIICHWIA, T.. HE OYJEeT CIOCOOCTBOBATH
3¢ (HhEeKTUBHOMY PacCCMOTPEHUIO TPYIIIIOBOTO UCKA.

JIuto, xKoTOpOMYy MOPYYEHO BEACHHE Jejla B HMHTEpecax TPYMIbBI, MPEACTaBIsICT
rpynimy B cyje 0e3 TOBEpEHHOCTH U HECET BCE MpaBa U 00A3aHHOCTU UCTIIA, B TOM YHUCIIE
Ha Hero Bo3Jlaraercsi 00s3aHHOCTH TI0 OIUIaTe CyAeOHBIX pacxoa0B. DUHAHCOBBIE PUCKU B
BUJIC OIUIAThl CYACOHBIX U3JEPKEK B MPOU3BOACTBE IO PACCMOTPEHHUIO KOJUIGKTHBHOTO
WCKa OYCBUJIHO BHINIC, B CPABHCHUU C OOBIYHBIM MCKOBBIM IMPOU3BOJCTBOM (Sutormin,
2020b:122). OmHako JaHHBIM PUCKOM HCTEI] — IPEICTABUTEIh MOXKET YIPABIATEH IIyTEM
3aKJIFOUEHUS] C UHBIMU YYACTHMKAMM TPYIIIbI COTJIAIICHUS O PACHPEICICHUHN CYIeOHBIX
pacxonoB (Borisova & Kotelnikova, 2020:17). Mexny Tem 3aKOoHOAATENEM MPEIyCMOT-
PEHO CYIIECTBEHHOE OrPaHWYCHUE JUJIS MPUMEHEHUS [aHHOrO MexaHu3Mma: B 4. 1
cT. 225.16-1 AIIK PO u u. 1 ct. 244.27 T'TIK P® B kauecTBe 00s13aTEIbHOM yCTaHOBJICHA
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HOTapHaibHas (opMa TaKOTO COTJAIIECHUS, YTO MPEAIoiaraeT, IOMHUMO OpPTaHU3aI[MOH-
HBIX CJIOKHOCTEH, HEOOXOJMMOCTh HECEHHUS COMYTCTBYIOLIMX PACXOJIOB IO OILIATE TapH-
(hoB 3a coBepllIeHE HOTApUAIBHBIX IEHCTBUI U MHBIX IIaTexel. B ycrmoBHsIX OTCYTCTBUS
IPSIMO TIPEAYCMOTPEHHOM NMPOLEAYPHl 3aKII0YEHHST TaKOTO COTJIAIICHHS YCTaHOBIICHUE
KBaJM(UIUPOBAHHBIX TpPeOOBaHUI K ero QopmMe SBHO HE CTUMYJHMPYET YYaCTHHKOB
TPYIIIBEI K pacTpeAesICHUI0 MEKIy cOO0H CyIeOHBIX PacX0I0B.

B mopsike TpynmoBoro MpOM3BOJACTBA MOTYT PacCMaTpHBaThCS Kak TpeOOBaHWUS
MMYIIECTBEHHOTO XapakKTepa, MOJJIeKaIIne OIleHKe, TaK ¥ TpeOOBaHUS HEUMYIIECTBEH-
HOTO XapakTepa, Wi UMYIIEeCTBEHHbIE TpeOoBaHMs, HE mojaexaniie onenke. CoriacHo
PasbACHEHMAM, JaHHBIM B 1. 51 TToctanosnenus [Inenyma BC P® Ne 53 0121.12.2017 1.2,
KOJUIEKTUBHOE MCKOBOE 3asBJICHHE IMOJUICKUT OIUIATe TOCYAapCTBEHHOM IMOIIIMHOMN IO
o0mmm mpaBunaMm ct. 333.21 HK P® (a 3naunt, u cr. 333.19 HK P® npumenurensHO
K 00pallleHuIo B CyJ OOIIei FOPUCAUKIINN) UCXO/I U3 CYMMBI 3asBJICHHBIX TPEOOBaHU.
Hecmotps Ha TO 4TO yKa3zaHHOE pa3bsICHEHUE JaHO MPUMEHHUTEIHHO K 3asSBJICHUIO O TIPH-
BJICUCHHU KOHTPOJIMPYIOIIETo TOJHKHUKA JIMIA K CyOCHAMapHOH OTBETCTBEHHOCTH, TaKOE
YK€ pelleHre JOKHO ObITh M B Cclydae 3asBJICHHSA WHBIX TPeOOBAaHWH O 3amIuTe MpaB U
3aKOHHBIX HHTEPECOB Ipymmbl Juil. [1o Bcelt BUIMMOCTH, TOPSIIOK UCUUCICHHS TOCYyaap-
CTBEHHOH IONLINHBI OyAET OIpelnensaTbCcs TaK K€, KaKk M MPH aKTUBHOM COYYacCTHH,
B 3aBHCHUMOCTH OT CYIIECTBA paccMaTpuBaeMbIX TpedoBanuii (1. 9 IToctanoBmenus [lie-
Hyma BAC P® ot 11.07.2014 1. Ne 46)°. VIHpIMHU clIOBaMH, IPHU MIPUCOESANHEHUH y4acT-
HUKa TPYIIIHI K 3asSBJICHHOMY TpeOOBaHUIO JIOJKHA OILIAYMBATHCS TOCYAAPCTBEHHAS T10-
[UTMHA, PACCUUTHIBA€Masi UCXOJ M3 CYMMBI €T0 MPUTA3aHUI K OTBETYHMKY. B coorBer-
cTBUM C 4. 2 cT. 225.10-1 AIIK PO u u. 2 ct. 244.22 I'TIK P® nuMeHHO ucteu-npeacTaBu-
TeNb 1Mo 00IIeMy MPaBHITy HECET Cy/IeOHbIe pacXobl MO ey, T.€. OH JIOJDKEH CaMOCTOsI-
TEJILHO OIJIATUTHh M TOCYJapCTBEHHYIO MOUUIMHY B MOJHOM oObeme. Brpouewm, eaBa iu
MO’KHO TPU3HATH HEAOIYCTUMOM OTUTATy TOCYJapCTBEHHOH MOILIHHEI 3a CBOE TpeOOBaHUE
CaMHM JIUIIOM, IPUCOETUHUBIINMCS K KOJUIEKTUBHOMY MCKY. Ecim ke B rpynmnoBoM mpo-
W3BOJICTBE 3asIBJICHO €AUHOE TpeOOBaHMe, He Mperonarampiniee HeoOX0JUMOCTH HHIUBH-
IyadbHOTO MPUHYAUTEIHHOTO UCTIOTHEHHUS B ITOCIEAYIONIEM, TOCYIapCTBEHHAs MTONUIHHA
JOJDKHA OTUIAYUBATHCS OJHOKPATHO, JHILIOM, O0PaIIaloIuMCs B CyJ] ¢ TpeOOBaHUEM B 3a-
LIUTY TPy JHIL. Takoe penieHne siBISIeTCS eAMHCTBEHHO IOy CTUMBIM, TIOCKOJIBKY CIIe-
MUATBHBIX MpaBui Hamoroseril kojeke PO unm uHOM 3aK0H HE ycTaHAaBIUBaIOT. OHAKO
ClIeyeT NPU3HATh, YTO OTCYTCTBUE CTIEHUAIBHON HOPMBI, YIPOILAOLIEH NpHUCOeAMHEHNE
YY9aCTHUKOB TPYTIITHI K 3asBJICHHBIM TPeOOBaHUSIM, SIBHO HE CO3[a€T CTUMYJIOB K OoJiee HH-
TEHCHUBHOMY NPHUMEHEHHUIO KOJIJIEKTUBHBIX UCKOB B Poccun.

AHanornuHeIM 00pa3oM MpoOiieMa BRITISAUT U TPU MPUHYIUTEITFHOM HCIIONHEHUH
pelIeHus 1o TPYNIIOBOMY HCKY. B muTepaType 000CHOBaHHO KPUTHKYETCS JOMyCTUMOCTD
MpUMEHEHHUs] O0LIero MOoAXoJa MPH B3BICKAHWW HCIOJHHTENBCKOro cOopa (Maleshin,
2020:100). C ogHOM CTOPOHBI, I IPUHYIUTESIBHOTO UCTIOTHEHUS PEIICHHS Cyaa OyayT
BBIJIaHBl HMCIOJHHUTEIbHBIE JUCTHl KAKIOMY M3 B3bICKaTeNell M, Kak cleAcTBHe, OyayT
BO30YKICHBI OTAEIbHBIE UCIIONHUTEIbHBIC IIPOU3BOJICTBA, HO C JPYTOil CTOPOHBI, MECTO
WCTIOJHUTEIHHOTO ITPOM3BOICTBA MO O0IIEMy MPABUIIY COBIMAJAeT C MECTOM HaXOXKIECHUSI

2 Iocranosnenue Inenyma Bepxosnoro Cyaa P® or 21.12.2017 r. Ne 53 «O HEKOTOpBIX BONPOCAX, CBA3AH-
HBIX C IIPUBJICYEHUEM KOHTPOJIMPYIOIIUX JODKHHUKA JIUL K OTBETCTBEHHOCTH NP OaHKpoTCTBEY // Blomnerens
Bepxosroro Cyna P®. 2018. Ne 3.

3 MMocranosnenune Inenyma BAC P® ot 11.07.2014 1. Ne 46 «O mpUMeHEHHH 3aKOHOIATENBCTBA O TOCYAap-
CTBEHHOH MOILTHHE IIPU PACCMOTPEHUH JIeJI B apOUTPaXKHBIX CyJax» // BeCTHHK 9KOHOMIYECKOT0 IPaBOCY U
P®.2014. Ne 9.
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JOJDKHMKA, a 3HAYUT, BO30YKICHHBIE UCIIOJIHUTEIbHbIE IPOU3BOJICTBA Oy Iy T 00BEIMHEHBI
B CBOJAHOC UCIIOJHUTCIIBHOC ITPOU3BOJACTBO. CGFOI[HSI 3aKOHOAATCJIILCTBO 06 HUCIIOJIHUTCIIb-
HOM IPOM3BOJCTBE HE COAEPKHUT CIEUUATBHBIX NPaBHJI UCUUCICHUS! UCIIOIHUTEIBECKOTO
cOopa B ciydae BEJCHUSI CBOJHOTO MCIIOIHHUTEIHLHOIO MPOU3BOJICTBA, HO B TO K€ BpeMs
KOJMNYECTBO COBCPHIACMbBIX C}/)IC6HI:IM NPpUCTABOM-UCIIOJTHUTEIICM UCTIOJIHUTCIIbCKUX )16171-
CTBHUH OyZAeT 3HAUUTEIbHO MEHBIINM, HEXXEIH B OTJEJbHBIX UCIIOJIHUTEIBHBIX IPOU3BO/-
crBax. [loaToMy s meneld CTUMYJIMPOBAHMS IPYHIIOBOTO MPOU3BOACTBA MOXKHO MIPEAY-
CMOTpETh 0cOoObIe MpaBHJia WCUMCICHHUS TOCYJapCTBEHHON MOLUINHBI, BO3JIAaraeMou 1o
UTOTaM PAacCMOTPEHHS JieJia Ha MPOMIPABIIErO OTBETYUKA, U UCIIOIHUTEIBCKOTO cOopa,
B3BICKMBAEMOTO C HE HCIIOJHHUBIIETO B JOOPOBOJIBLHOM MOPSAKE TPEOOBAHHS MO UCTIONHH-
TEJIbHBIM JOKYMEHTaM JOJDKHUKA. Y CTaHOBJIEHUE OCOOBIX IPaBUJI UCUHUCIECHUS TOCyAap-
CTBCHHOU TONLIMHBI IPH OOpAlIeHUH B CYJ U MCIIONHUTENBCKOTO cOOpa NMpy NPUHYIH-
TEJIbHOM HCIIOJTHEHUH BBIHECEHHBIX CYACOHBIX aKTOB AJSl OTBETYMKA MO TPYIIOBHIM
HCKaM, IojIaraeM, CIioco0CTBOBaIO ObI TOMY, YTOOBI OTBETYMKHU OBLITH 3aMHTEPECOBAHBI B
MPUHSATHNA K PACCMOTPEHHIO TPYIINOBBIX HCKOB M HE MPETMSTCTBOBAIIN MPOLECCy cepTU(hH-
KaluM TPyINNbl. 37ech NOJDKEH ObITh pa3yMHBIH OajlaHC MEXIy TPaAWUIHOHHBIM COydYa-
CTHEM M CBOJHBIM UCTIOJIHUTCIIbHBIM IIPOU3BOJICTBOM, B KOTOPBIX 3a BCC IIJIATHUTCA CIIOJIHA,
U TpoLenypoll GaHKPOTCTBA, B KOTOPOHM B OIOMXKET MOCTYMHAeT JHIIb I'OCYAapCTBEHHAS
MOLIUIMHA 32 TI0AAYy 3asBJICHUS O IPU3HAHUM JOJDKHUKA OaHKPOTOM.

JIonOTHUTENBEHBIM PUCKOM UCTLA-TIPEICTABUTENS B CPABHEHUH C «OOBIYHBIMY HCKO-
BBIM NPOU3BOJICTBOM, SIBJIIETCS NPEKpAIIEHHE ITOJIHOMOYHUH MO TpeOOBaHHIO OOJIBIINH-
CTBa JIML, MTPUCOCANMHUBIINXCA K Tpe6OBaHI/I}O, a CJICA0BATCIbHO, U yTpaTa 3HAYUTEIILHOM
YacTH MPOLECCyaTbHBIX PABOMOYHH.

BosnoxxeHne Ha Takoe JIMLO 3KCTPAOPAWHAPHBIX OTPAHUYEHHUH IIPABOBOIO CTaTyca
10 CPAaBHEHHUIO CO CTAaTyCOM HCTIA 110 JTMYHOMY HCKY, 00yCIIOBICHO CIEUUPHUKON TPyIIO-
BOTO MPOU3BOJCTBA U COOTBETCTBYET OOIIEMHPOBHIM cTaHmapTam. Ilpu 3Tom momonHu-
TCIIbHBIX MaTCPUAJIbHBIX CTUMYJIOB IJIsI UCTHA-TIPEACTABUTEIIA 110 06meMy ImpaBuUIy HE CO-
3naercs. [loka coOTBETCTBYIONIME MaTepHaIbHbIE TAPAHTHH €CTh TOJIBKO MPUMEHHUTEIEHO
K OTJEJIBHBIM KaTeropusaM Jiesl ¥ po(heCCHOHATBHBIX CYyOBEKTOB, HAIIPUMEp, OOLIECTBEH-
HBbIe 00BbEMHEHHS TOTpeduTeNel B cuity 1. 2 cT. 45 3akoHa «O 3ammre npaB noTpeduTe-
neii»? BrpaBe 06paIaThCA B CyJ C 3aABIEHHEM B 3alIMTY MpPaB IPYMIbI MOTpeOUTENEH,
a B cuiy a63. 2 m. 6 cT. 13 yKka3zaHHOTO 3aKOHa, B CIIy4ae yIOBJIIETBOPEHHS TaKOTO MCKa
mrpad 3a 0TKa3 B JOOPOBOIBHOM MOPSAKE YIOBIETBOPUTH TpeOOBaHUS MOTpeOUTENEH ©
OTBETYMKA B3bICKMBAETCS MMEHHO B II0JIb3Y IPABO3ALIMTHONW opraHusauuu. B nemom, B
TPpYHNIIOBBIX CHOpax BOIIPOC BO3HArpaXxJACHUA 3a ACATCIIBHOCTb HUCTHA-IIPECIACTABUTECIIA
OCTaeTcs 3a MpeAeiaMu MPOLECCYalbHbIX OTHOLICHUH, U pa3pellaeTcs Ha TOTOBOPHON
OCHOBC MCXKAY YJI€CHAMH I'pYyIIbl CAMOCTOATEIBHO.

IIpaBoBoe noJyoxeHNe Y4ACTHUKOB IPYNIbI JIUL, TPUCOEAMHUBLINXCS
K 3afiBJI€HHBIM TPeOOBAHUAM

B rpynmnoBoM Nmpou3BOJICTBE JACHCTBHE MPUHITUIA COCTS3ATCILHOCTH B OTHOIICHUU
WHBIX JIUII, PUCOCTUHMUBIIUXCS K UCKY, siBIsieTcst orpanndeHHbIM (Yarkov, Kudriavceva
&Maleshin et al., 2019: 29). [TockoabKy PU PACCMOTPESHUN KOJIJICKTUBHBIX TpeOOBaHUH
KJIIIOYEBBIM  (DAKTOPOM  SIBJIIETCS  3alllMINaeMblii omHoponaubiii uHTEepec (Yarkov &
Dolganichev, 2020:129), eqnHCTBO (paKTHUECKUX OOCTOSTENHCTB, BXOASIINX B MPEAMET

4 3akon P® or 07.02.1992 Ne 2300-1 «O 3auure npas norpebureneii» / Cobpanue 3akoHoaarenbcTsa PO,
1996. Ne 3. Cr. 140
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nmoxaseiBanus (Yarkov, 2021:98, 101; Selkova, 2022:120), mponeccyanpHas opma orpa-
HUYHMBACT PEAIbHBIC BOBMOKHOCTH YIIPABIICHUS PUCKAMHU sl OOJIBITMHCTBA U3 YYACTHHU-
KOB rpynmbl. boiee Toro, kak npaBuiio, B 3apy0eKHBIX MTPABOIOPSAIKAX KOHCTATUPYETCS,
YTO YYaCTHUKHU TPYIIIBI JIUII HE SBIISIFOTCS CTOPOHOI 1o aeny (Vatamanyuk, 2021a:28).

Jlura, npucoeIUHUBIINECS K KOJUIGKTUBHOMY UCKY, HApaBHE C UCTIIOM-TIPE/ICTABU-
TeJeM, HeCyT KOHEUHBIH U BCe IPOMEXYTOUHBIE MPOIECCYANbHbIE PIUCKH, 2 BO3SMOYKHOCTH
10 YIPaBJICHUIO UMH 3HAYUTEIHHO COKpalleHbl. [I[paBoBO cTaTyc TakvX JIUI OTpeAeicH
B CT. 244.23 I'TIK P® u ct. 225.10-2 AIIK P®. Onu BnpaBe xoaaTaiiCTBOBaTh O 3aMEHE
UCTIA-TIPECTABUTENS], 3HAKOMUTHCS ¢ MaTepHallaMi JIeja, IPUCYTCTBOBATh B Cy/IeOHOM
3aCeJaHUH U O0TKA3aThCs OT MOJAHHOTO UMM 3asiBJICHUS O IPUCOCIUHEHUH K TPEOOBAHUIO,
T.€. 00JIaaroT MpeeTbHO YPEe3aHHBIM 00BeMOM IPOIeCCYaTbHBIX MpaB. Mmes maTepuaib-
HYIO U MPOLECCYabHYI0 3auHTepecoBaHHOCTh B nene (Maleshin, 2020:99), ydacTHuKH
TPYNIIBI SBISIFOTCS JTUI[AMH, YYACTBYIOIIMMHE B Jieie. BMecTe ¢ TeM mpaBoMouue 0 3aMeHe
WCTIA-TIPEJICTABUTENS CIOXHO IMPHU3HATH TOCTATOYHBIM H 3()(PEKTHBHBIM MEXaHH3MOM
BO3JICUCTBUSI HA MPOLIECCYAbHBIC PUCKHU, TOCKOJIBKY U3MEHEHUE MPEACTABUTEINS TPYIIIBI
JIUIT caMo TI0 ceOe He SBISAETCS rapaHTHeH MadbHEHIIIeH 3aUTh B CTPOTOM COOTBETCTBUN
C MHTEpPECAMH WHBIX YYaCTHHUKOB, IIPUCOECTUHHUBIINXCS K TPEOOBAHUIO, a OCHOBAaHUS 3a-
MEHBI, YKa3aHHbIE B 3aKOHE, HE SBISAIOTCS OOBEKTUBHBIMU (HAIIPUMEP, K HUIM OTHOCHUTCS
HajMyue 00OCHOBAHHBIX COMHEHHI B BEIEHUH JIela NCTIOM-TIPEACTaBUTENEM J00pOCO-
BecTHO U pa3yMHo). Kpome toro, cornacuo crt. 225.15 AIIK P® u ct. 244.24 T'TIK P®,
3aMeHa JIUI[a, KOTOpOe BEAET /10 B MHTEpPEeCcax IPYMIIbI JIHII, MPEAIONaraeT CaHKIIMOHH-
pOBaHUE CyJIOM, TIO3TOMY OJHOM JIMIIbh BOJIM YYaCTHHKOB (Kak ObLIO OBI B CIy4ae C OT3bl-
BOM JIOBEPEHHOCTHU NPEJICTABUTENSI) HEAOCTATOUHO.

s y9acTHHUKOB TpyIIIBI JTUI] IPEyCMOTPEHO JIBE MOAETH WX YYacTHA: B KauecTBe
«IACCUBHBIX CIIyLIATENCi» UM B KAYeCTBE TPEThUX JIMII HA CTOPOHE UcTia. [Ipu 3ToM B
CTaTyce TPEThUX JIMIl MOTYT Y4acTBOBaTh KaK yYAaCTHHKH TPYIIIbI, OTKAa3aBIIHECS OT
MOJTAHHOTO MMH 3asBJIEHUS O MPUCOEANHEHNH K TpeOOBaHMIO, TaK M U3HAYAIHHO HE MPHU-
coeauHsBirecs K TpeboBanuro nuna (Lukyanova, 2019:168). YuacTHUK Tpymmbl, OTKa-
3aBIIUICS OT MPEABSBICHHOTO UM 3asBJICHHUS O IPUCOEINHEHNH K TpeOOBaHHIO, BIIPaBe B
OynymieM oOpaTUThCS C JIMYHBIM HMCKOM K OTBETYMKY, OH HE BCTYINAeT B TPYIIIOBOE
IIPOM3BOCTBO HU KaK (PaKyJIbTATUBHBIA MCTEIl, HU KaK TPEThE JUII0, 3asBIIIONIEE CaMO-
CTOATENbHbIE TPEOOBaHM OTHOCUTENBHO MpeIMeTa criopa (MIOCKOIBKY HCTLBI 110 TPYIIIO-
BOMY HCKY €T0 IpaBa HUKaK He HapymaroT) (Streltsova, 2010:726-727).

3aKoH HE periaMeHTHPYEeT MPaBO YYaCTHUKOB TPYIIIHI JIUIl COBEPIIATH CAMOCTOS-
TENBbHO PacIopAIUTEIbHbIE JeHCTBUS MU PEaTN30BBIBAaTh 00IE TIpaBa B COOTBETCTBUU
cocT. 35TTIKP® uct. 41 AIIK P®. Yka3zanHoe MojuaHue OTE€UECTBEHHOI'O 3aKOHOAATES
SIBJIAETCS KBAJTU(HUIIMPOBAHHBIM, TIOCKOJIBKY cama HJiesl TPYIIIOBOTO IPOU3BOJICTBA MPEJ-
[0JIaraeT, YTo OT UMEHH T'PYIIIBI JIUI BCETJa BBICTYIACT UCTEI-TIPEACTAaBUTENh. Mexay
TEM 3aKOHOM HE ypEeryJIHpOBaH TOPSIAOK, B KOTOPOM YYaCTHHKH TPYMIIBI JHII MOTYT
MIOBJIUATh Ha COBEpIIAEMble HCTIIOM-TIPEACTABUTENIEM TpoIlecCyalbHbIe JAEHCTBUS — Ha
MIPEJICTaBICHUE UM JIOKa3aTelNbhCTB, COBEPIICHNUE PACIIOPSIUTENBHBIX NCHCTBUI, B TOM
YHclie 3aKII0YeHNE MHPOBOTO COTJIAIeHNs], Ha 00kaoBaHue cyAeOHOro akTa u T.1.

[Ipe3ymrius eMMHCTBA YYaCTHUKOB TPYIIIBI, IPUCOSAUHUBIINXCS K TPEOOBaAHUSIM, U
CTaHIAPT JOOPOCOBECTHOCTH MTOBEICHUS HCTIA-TIPEACTABUTENS HE HCKITIOYAIOT PealbHBIX
pa3HOIIIacui MEXIy YYaCTHHKAMU Tpynmbl. Tak, He sICHO, MOXKET JTU YYACTHUK TPYIIIEI
WHUIIMHPOBATh 00KaIOBaHUE CyJeOHOr0 aKTa, MOTYT JIH HECKOJIBKO YYaCTHHUKOB 3aCTa-
BHUTH 00paTUTHCS ¢ kasto0oi uerna-npencraButens? Kak ObITh B CHTyaIiy, KOTIa YacTh
YICHOB TPYNIIBl HACTAMBACT HAa OCIAPUBAHUM CYJIEOHOTO aKTa, a OCTaBIIYIOCS 4YaCTh
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BBIHECEHHOE TIOCTAHOBJICHUE ycTpanBaeT? OUeBHIHO HEAOITyCTUMO, YTOOKI TIOCTIE 3aBep-
HICHUS cCTaaunu cy,ue6H0r0 pa36I/IpaTC.HI>CTBa JIMIOO OTKAa3aJI0Ch OT 3asBJICHHA O IIPUCOCIU-
HEHUH K TpeOoBaHuI0. be3ycnoBHO, 00IIHe MOI0KEHUS O MOPSIJIKE TIEPECMOTpA Jiejia B TOH
WJIA UHOU HWHCTAaHIOWH YaCTUYHO JAar0T IMPECACTAaBICHHUEC O MOPAAKE IT0Ja4Yr 1 paCCMOTPCHUA
KaJIOOBI Ha PEIIEHUE Cy/Ia [0 TPYIIIOBOMY HUCKY, BMECTE C TEM CHEIU(HUKA JaHHOTO MPO-
HM3BOJCTBA Bce ke TpeOyeT pa3pabOoTKH KOHKPETHBIX HOPM (IO aHAJIOTHH C 3apyOeKHBIM
[IPaBOBEIM peryiupoBanuemM (Sutormin, 2020a:232) wiu, 1o kpaitHel Mepe, pyKOBOISAIINX
pa3bsiCHEHHH BhICIIEH CyneOHol uHcTanuu. [lo cBoeMy paBoBOMY CTaTyCy YYacTHUKH
T'PyIIIbI JIUI HEC TOXACCTBCHHBI COyYaCTHHKaM Ha CTOPOHEC HUCTIA, IIO3TOMY JiMla, IMpHUCo-
CAMHUBIINECA K KOJUICKTUBHOMY HUCKY, HC o6na/:[a}0T CaMOCTOATCIIbHBIM IIpaBOM Ha o0xa-
JIOBaHHE cyeOHOr0 akTa. Takas mo3unus ciaeayer u3 . 18 IToctanosiaenus [Tnenyma BC
P® Ne 36 or 27.09.2016 T. mpUMEHHUTEIHFHO K PACCMOTPEHUIO KOJUIEKTUBHBIX HCKOB
B aJMMHUCTPaTHBHOM CYONPOM3BOJCTBE’ M ABISETCS CIPABEMLIMBON MO OTHOMIEHHIO K
UBUJINCTUYECKOMY TPOIIECCY B 11eJI0M. B nutepaType HepeaKo KPUTHUKYETCSI TaKOH IMO/I-
X0 KW BBICKA3bIBACTCA MHCHHE O HCAOIIYCTUMOCTHU OIpaHUYCHHA TapaHTHPOBAHHOI'O
KoncTuTynuel mpasa Ha CyeOHYIO 3alIUTY JIUIIb B IOy npoleccyalbHol hopmbl. Tak,
B.A. Konotos (Kolotov, 2021:72) u M.A. Anusckepo (Alieskerov, 2022:146-147) yka-
3BIBAIOT, YTO MIPABO HA 0OXKaIOBaHKE CYeOHOTO aKTa B IPYIIIOBOM IPOU3BOJICTBE JOHKHO
OBITh TIPEOCTABICHO HE TOJIBKO UCTIY-TIPEACTABUTEIN0, HO W WHBIM JIMIIAM, TTPHCOEIH-
HHUBIINMCS K TpeGOBaHI/IﬂM. I1o3BoIMM CCGG HE COIJIACUTLCA C MPUBCACHHLIM ITOJAX0I0M.

3apyOexHBIH OMBIT PaCCMOTPEHHS TPYNIOBHIX HCKOB CBUIETEIHCTBYET O CyIIe-
CTBEHHOH POJIM Cy/la B OIPE/ICIICHUH MOPSIKA TPOBEACHUS BCEX COTJIACUTEIbHBIX U Opra-
HU3AIMOHHBIX MPOLEAYP MEXAY YYaCTHUKAMH TPyNIbl. PocCHICKUI IMBUITUCTHYECKUIT
MIpoIiecC, HANPOTHB, 0a3upyeTcss Ha WAee JeTaJbHOIO0 HOPMATHBHOTO YPETYIHPOBAaHUS
npoueccyanbHoit popmbl (Reshetnikova, 2019:437), B cBs3u ¢ ueM IUCKpenHs Cyna B
OTIpe/IeTICHNH TPOIeyphl PACCMOTPEHHS JAeNla orpaHmyeHa. [103TOMy Ba)KHO TOHSTH,
KaKu€ MNpaBOOTHOMICHUA CYIIECCTBYIOT MECKAY YYaCTHUKAMH T'PYIIbI JIUI U CYJIOM, a
TaKke, COOCTBEHHO, MEXKY YUYACTHHUKAMH TPYTIITHI JIUIL.

Kak n3BecTHO, mporieccyanbHbIe OTHOIICHHS BOSHHUKAIOT MEXAY CYIAOM M WHBIMU
YY4aCTHUKAMHU MPOLECCYaATbHBIX OTHOIICHUH B MPOLIECCE PACCMOTPEHUS Jieja UK OT/IEIb-
HBIX 3asBiieHnH. OrpaHrueHHbIE MTpaBa yYACTHUKOB TPYIIIHI, MPUCOSAMHUBIIUXCS K TPE-
6OBaHI/I$[M, mpeamnojararoT, 4YTo0 B IPaBOOTHOUICHUA C CYJIOM OHM MOT'YT BCTYIIAaTh JIMIIb B
HEKOTOPBIX CIydasX, MPH WX Y4acTUW B CyAeOHOM 3acefaHud (B 4acTu oOecredeHus
YCTaHOBJIEHHOTO TIOPS/IKA), TPH 3aABIEHUH XOJaTaliCTBa O 3aMEHE MCTIA-TIPEACTaBUTEIS,
IIpY 3asBJICHUM OTKa3a OT MPHUCOCAUHEHUS K KOJUICKTUBHOMY HMCKY. [Lis 1ieneii BIusHUS
Ha AMHAMUKY TpoIiecca TaKue JIMIA JOJDKHBI TH00 BO3IEHCTBOBATH HA UCTIA-TIPEACTABH-
Tels, 005I3bIBast €T0 COBEPIIAThH MPOIIECCYANbHBIE ICHCTBHS OT HMEHH T'PYIIIbI JIUII, THOO
0TKa3aThCsl OT 3asIBJIICHUS O TIPUCOCTUHCHUN K KOJUICKTHBHOMY MCKY. 3aKOHOM HE peria-
MEHTHPYIOTCSI TIOCJIEICTBHS 0TKa3a YYaCTHHUKA TPYIIIBI JIUII OT IOJaHHOTO UM 3asiBIICHUS
0 IPUCOCTUHCHHUHU K TPEOOBAHHIO U HE YKa3aHO, KaKOE ONPE/ICIICHUE JOKEH BBIHECTH CY/I
B 3TOM cirydae. [lockoIbKy yUacTHHK TPyl HE MOXKET OBITh JIUIIICH TpaBa Ha CyIeOHY IO
3alUTY TOCPEACTBOM I0auH JINYHOT'O UCKa B OYAYIIEeM, BBIHECCHHE OTIPEICICHUS O TIpe-
KpAaIIeHUH MTPOU3BOJICTBA MO TPEOOBAHUIO B 3aIUTY 3TOTO JIMIIA 110 AHAJIOTHUU C OTKa30M
ot ucka (1. 4 4. 1 ct. 150 AIIK P®, a63. 4 ct. 220 I'TIK P®) memonmyctumo. s meneit
ofOecrieueHus] mpaBa Ha oOpalleHHe TaKOro JHIAa C JIMYHBIM HCKOM B Oyayliem

5 Tloctanosnenwue [lnenyma Bepxororo Cyma P® ot 27.09.2016 Ne 36 «O HEKOTOPBIX BONPOCAX MPUMEHEHHS
cynamu Kozekca aqMuHnCTpaTHBHOTO Cymonpon3BoacTBa Poccuiickoit @eneparumy» // Bromrerens Bepxos-
Horo Cyna P®. 2016. Ne 11.
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HEOOXOAMMO OCTaBJIATH €0 3asABJICHHE O MPUCOCTUMHEHUN K TpeOOBaHUIO 0e3 paccMOTpe-
Hus (4. 3 cr. 149 AIIK PO, u. 2 cr. 223 T'TIK P®) u tpanchopmupoBaTh €ro cratyc B
CTaTyC TPEThEro JIUIlA, HE 3asBJISAIONIET0 CAMOCTOSATENBHBIX TPeOOBaHUI OTHOCHUTEIHHO
IpeaMeTa Cropa, Ha CTOPOHE HCTIA.

B3aumogpeiicTBre e y4acTHUKOB TPYMIIBI IPYT C IPYrOM HaXOJIUTCs BHE MPOLIECCY-
aNBbHOI (DOPMBI, 3TO MaTEepPHAIFHO-IIPABOBBIE OTHOIIEHUS, YTO MPEATIONaraeT Heo0Xoan-
MOCTh TMPUMEHEHHSI COOTBETCTBYIOIINX IUBIJINCTHYECKUX MEXAaHN3MOB KOJUIEKTHBHOTO
BOJICU3BSBIICHHS B YCIOBUSX ropuandeckoro pasercrsa (Kurochkin, 2012:271). B cury
npaBua 1. 2 4. 4 c1. 24422 TTIK PO n 1. 2 4. 4 ct. 225.10-1 AIIK P® yyacTHUKH TpynIbI
JIML TPUHUAMAIOT pelieHre OOJIBIIMHCTBOM TOJI0COB. Tak OHM MOTYT MOTpeOOBAaTh MpeKpa-
[ICHHS TTOJTHOMOYHMH HCTIA-TIPEACTABUTEINS W, OYE€BUIHO, TAK)KE TOJKHBI BIHUITH HA MIPO-
HeccyaibHOE MTOBECHUE JIUIA, 00paIAroIIerocs ¢ TpeOOBaHUEM B 3aIIUTY TPYIIIIBI JIHII.

Kak 6b110 yKa3aHO paHee, pOCcCUHCKas MOJIENb TPYIIIIOBOTO NCKa OCHOBAaHA Ha MPHH-
e 100pOBOIEHOCTH MMPUCOSAMHEHNS YIACTHUKOB TPYIIIHI K 3asBIICHHOMY TPeOOBaHHUIO
1 HE JI0ITyCKaeT UMIIEPAaTUBHOTIO IpucoeanHeHus. [foaToMy npereprneBaHue BCe rpynmnon
JIUI] TIOCTIEICTBUI TPOIIECCYaTbHOTO TOBEASHHS HCTIA-TIPEICTABUTENS SIBISAETCS JIOMY-
CcTUMBIM. PacniopsiauTenbHbIe eHCTBHSA, 3aKITI0YEHNE MUPOBOTO COTTIAIIEHHS U OCTIapHBa-
HUE CyIeOHOTO aKTa JOJDKHBI OCYIIECTBISTHCS MPH 0JJOOPEHUN COOTBETCTBYIOIIETO JCH-
CTBUS OOJBITMHCTBOM T'OJIOCOB YYACTHHKOB T'PYIIIBI, COTIIACHE KOTOPBIX MPE3IOMUPYETCS
B cuily (akTa NPUCOSAWHEHMS K KOJUIEKTUBHOMY HCKY M HaJelleHHs MOJHOMOYUSIMH
WCTIa — TpejcTaBuTeNnst KoHKperHoro ymna (Vatamaniuk, 2021b:135). Hecornacue ot-
JENbHBIX YYaCTHHKOB TPYIBI C COBEPIIAEMBIMH DPACIOPAAUTEIHHBIMU AECHCTBUAMHU
JIOJDKHO TMPUBECTH K OTKA3y TAaKOT'O JIMIA OT MPUCOSTUHEHHS K KOJUIEKTUBHOMY UCKY, UTO
mpeanoyiaraeT HeoOXOAUMOCTh TPEAOCTABICHUS JOCTATOYHOTO BPEMEHH ISl COOTBET-
CTBYIOIIMX NPOLECCYANbHBIX AeHCTBUI. [I0CKOIBKY B OCHOBE IpyNIIOBOTO MPOU3BOACTBA
JISKUT HE OJTHO, & OJJHOPOIHBIE IPABOOTHOIICHHUS, 3aKITFOUEHUE MUPOBOTO COTJIANICHHS HE
CO BCEMU HCTLAMHU (IT0 IPUYMHE UX OTKA3a) SIBJIAETCS TOMYCTUMBIM. Y TBEPKJasi MUPOBOE
COIJIallleHHue, CyJl He pacCMaTpUBaeT JAEJ0 IO CYIIECTBY, a 3HAUUT HE YCTaHABIUBAET
Kakye-1r00 00CTOSITETECTBA, UMEIONINE TTPCIOANINAIEHOE 3HAUCHUE B Oy IyIIIEM.

B cutyanuu, Korza BoJisi HCTHA-TIPEICTABUTENS HE COBMAAAET C KeJaHHEM OOJIbIINH-
CTBa WICHOB IPYIMIIBI, UX COOpaHUE TOHKHO UMETh ITOJITHOMOYHSI OTIEPATHBHO PEaln30BaTh
MIpUHAJIEKAIHE YIaCTHUKAM [TPpaBa M HHUIIMMPOBATh CMEHY TaKOTo JHIa. B sToM cirydae
OBIBILIMI MCTEI-NIPEACTABUTENb CTAHOBUTCS MPOCTHIM YYACTHUKOM TIPYMIIBI JIHII, CUUTA-
€TCs MPUCOECTUHHUBIINMCS K TpeOOBaHHIO. A B Cilydae HECOTJIaCHs IKC-UCTLA-TIPEACTaBU-
TeJsI C ©3MEHEHHOM MOJIENBIO MTPOIIECCYaTbHOTO MTOBEACHHUS TPYIIIBI KPEAUTOPOB OH OyIeT
BIIPaBE peaJn30BbIBATh MIpaBa, mpeaycMoTpeHHsble cT. 225.10-2 AIIK PO u ct. 244.23 I['TIK
P®, — oTkazarbes OT 3asiBIEHUS O MPHUCOECTUHEHNH K KOJUIEKTUBHOMY HMCKY (XOTS MCTell-
MpeAcTaBUTEIb OOBIYHO MOJACT UCK B CYJI, U HE IPUCOSAMHSIICS K TpeOOBaHUIO, & HHUIIH-
HAPOBAJI €ro, 3TO MPaBO OYIET MPUMEHATHCS 10 aHAJIOTHH 3aKOHA) M TpaHCHOPMHUPOBATH
CBOM CTaTyC B CTaTyC TPEThEro JIMIA, JUOO MPOCTO MCKIIOUYUTH CBOE y4acTHE B Jele.
be3 3ameHbl uCTIa-npeICTaBUTENS, OT CBOSTO UMEHH YYaCTHUKHU TPYIIIEI JIUI] COBEPIIATh
KaKUX-TH00 pactopsIUTEIbHBIX MPaB HE JOJDKHBI, HHAYE HUBEIHPYETCS 3P PEKT rpymio-
BOTO TPOM3BOJCTBA, XapaKTEpHOrO il TPYNIOBOTO MPOU3BOACTBA, B TOM 4YHCIE
n OpuTaHCKMX Mojenel representative proceedings u group litigation order (Andrews,
2012:312-313).

[IpencraBnsercs, Ha CUTyalHIO peaju3alliy NpaB YYaCTHUKAMH TPYIIITHI JIUI] HEOO-
XOJIMMO pacTpocTpaHaTh nmpaBmia ri1aBel 9.1 'K PD o pemennsx cobpannii. OqHako 1mo-
CKOJIbKY peajH3alusi MpoLecCyalbHBIX IMpaB W O005M3aHHOCTEH NpenrnojaracT C)KaTble
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CPOKHU IMPHHATHS TAKUX PELICHUH, MaTepHUAIbHO-IIPABOBYIO JIOTHKY MPUHSITHS PEIICHUN
coOpaHusl YWICHOB TPyl HEOOXOJUMO BCTPOUTH B CYIISCTBYIOUIYIO MPOIECCYAIbHYIO
(hopMy U TPEyCMOTPETh OCHOBHOW MEXaHU3M B3aUMOJICUCTBYS YIACTHUKORB IPYIIITBI JIHII.
[Ipu pernaMeHTaIK COOTBETCTBYIOIIUX MPOLICLYP B3aUMOJICHCTBHS YUACTHUKOB IPYIIIbI
JIMI[ BaYXKHO BO3JIEPIKATHCA OT 3HAYUTENBHBIX CBOOOJI, MPEIOCTABICHHBIX KPEAUTOPAM
B JIeJIaX O HECOCTOSATEILHOCTH (OaHKPOTCTBE). MeXaHU3M IpyIIIOBOTO IIPOM3BOJICTBA HE
JIOJDKEH CTATh IOXO0KHUM Ha IPOLIEIYPHI B JICJIE O HECOCTOATEALHOCTH, HHAYE 3JICCh YKE HE
OyeT IMBHIIMCTHYECKOTO Ipoliecca, a OyaeT CBosi, Cyry0o colrasbHas nmpoleaypa, aajie-
Kast OT MOPSJKA PACCMOTPEHUS KOJUICKTUBHOTO MCKa. ['pyIoBoe MPOU3BOCTBO JIOJIKHO
ObITh OOJIee TIPOCTOM NPOIEIYPOM, YTO MPEANOoNaracT ee J00POBOJIbHAS WHHIIUAIUS
C COXpaHEHHEM IpaBa MPEABbABICHHUS JTMYHOIO UCKa B OYIyIIEM, HEKEIN ITPOU3BOACTBO
1o JIely O HECOCTOSTECILHOCTH C BBIHY)KJICHHBIM XapaKTEPOM BKJIFOUCHHUsS TpeOOBaHUM
KPEIUTOPOB B PEECTP U IOPUANYCCKON CMEPThIO» MOJDKHHKA, TPEKpaIlarolied oos3a-
TEJBCTBA NIEPE]] KPSIUTOPAMHU.

B rpynmnoBomM npou3BoICTBE MOTYT OBITh KOHCOJTHINPOBAHBI Pa3HBIC B CTOMMOCTHOM
BBIpaKCHHH TpeOoBaHMs ydacTHHKOB Tpynmsl jull (Kolotov, 2020:74), uTto cTaBUT 10X
BOIIPOC, KaKUM 00pa3oM BBISBJIATH KPUTEPHUU OOJIBIIMHCTBA MPU MPUHATAU PEIICHUIN
cobpanueM. B fienax o HECOCTOATENLHOCTH, KaK U3BECTHO, «TOJIOCYIOT pyOieM», T.e. Bec
rojoca KpeauTopa ONpeaessieTCs HCXOs U3 pa3Mepa BKIYECHHBIX B peecTp TpeOOBaHUH
MMYIIECTBEHHOTO XapakTepa. [IpejcraBisercs, 4To Takoro poja ycyryOJieHHe MpaBuLl
pacyeToB B IPYIIIOBOM IPOM3BOJACTBE HeleaecooOpasHo. Koab cKopo ais MHUIHAIMN
IPYIIIOBOTO MPOU3BOACTBA HEOOXOIUMO MPUCOCTUHCHHE K TPEOOBAHHUIO ONPEACICHHOTIO
KOJINYECTRA JIHII, TO M JMHAMHKA MPOIIecca JJODKHA CTABUTHCS B 3aBUCHMOCTD OT IPOIIEC-
CYaJbHOI'0 IOBEICHHUS 3THUX JIMI[, & HEC OT MAHMITYJIALIUH C pa3MepoM HX TpeOOBaHUI.
Kpome Toro, B TpyniioBoM MpPOHU3BOJICTBE MOTYT PACCMATPUBATLCS U HEMMYIIICCTBEHHbBIC
TpeOoBaHMs, U TPeOOBAHUS HMMYINECTBEHHOTO XapaKTepa, HE MOJUICKAIINE OICHKE.
[ToaTomMy GaHKpOTHAs MOJENb FOJIOCOBAHHUS HEMpUEMIIEMa MPU PACCMOTPSHHUU TPYIIIO-
BOI'O HCKa.

HetpyaHo 3aMeTHTB, 4TO BO BTOPOM (POPME yUaCTHSI KPEIUTOP B CIIOPHBIX OAHOPO/-
HBIX MPABOOTHOIICHUSAX YYacTBYET B CTATyCE TPEThErO JIUIA, T.C. SBISACTCS CYOBEKTOM
nokaseiBanus (Treushnikov, 2021:51), MoXeT caMOCTOSTENFHO OCHApUBaTh CyneOHBIE
AKThI, OBITh YYaCTHUKOM MHUPOBBIX COTJIAIICHUH, B OTICIBHBIX CIy4asx 00s13aH BO3MEIIATh
cyneOHble u3MepxKU. Takod cTaTyc OOYCIOBIEH CYyIIECTBOBAHUEM OTIUYHOIO OT
«ITaCCUBHBIX CITyIIATEICH» IOPUANIECKOr0 HHTEPECa U aKTUBHOM POJIbIO TAKOTO CyOBEKTA.
[Moaromy, mosaraeM, BCTYIUICHHE B MPOIECC IO TPYIIIOBOMY HCKY B CTaTyce TPEThETro
JIMIA YYACTHUKA CIIOPHBIX OJTHOPOIHBIX MPABOOTHOIICHUH BO3MOXKHO TOJBKO MO €r0 WHH-
[[MaTHBE, HO HE MO XOJATalCTBY JIMII, YYaCTBYIOIIMX B JiejI€, WM M0 WHUIMATHUBE CYJa.
VYyactue Takoro TPEThEero JIMIa B MPOLECCe MPU3BAHO CO3/aTh MOYBY IS 3alUTHI €ro
[IpaB ¥ 3aKOHHBIX HHTEPECOB B OyAyIEeM IIPH MPEIbIBICHUN JTHYHOIO UCKA, B TOM YHCIIC
MTOCPEACTBOM YCTAaHOBJICHHS MTPCIOIUIIUATBHBIX (JaKTOB.

3akiaouenne

OTtedecTBEHHAs] MOJIE/Ib IPYIIIOBOTO MTPOM3BOACTBA, TAKMM 00Pa30M, MPEACTaBIISIET
€000 HEUTO MIPOMEKYTOUHOE MEKY MOJICIIBIO Opt in ¥ MOZEHIBIO Opt out, Tak Kak BO30Yy-
IUTh MPOU3BOJACTBO 110 IPYIIIIOBOMY MCKY U OCYIIECTBIIATH €0 PACCMOTPEHHE BO3MOXKHO
JIMIIB ITPH YCJIOBHUHU PCAJIbHOI'O HAJITMYUA MUHUMAJIBHOI'O YK CJIa IPUCOCANHUBIINXCA K TPEC-
6OBaHI/IIO YYaCTHUKOB TI'pYIIbI JIWI[, HO B TO K€ BPEMs OTACIIBHBIC Ka4CCTBa 3aKOHHOU
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CHJIBI pelIeHus cyna (00meo0s3aTeNbHOCTH 1 MPEIOTUITHATBHOCTH) OYIyT pacripocTpa-
HATBHCA U Ha JIUL, HC IPUCOCANMHUBIINXCA K 3asBJICHHOMY Tpe6OBaHI/IIO.

I'pynmnoBoe MPOU3BOJACTBO JOJKHO CTaTh 3JEMEHTOM MPO(hECCHOHATBHOIO MPo-
1ecca, B KOTOpOM JCHCTBHS YIaCTHUKOB OyyT OCHOBAaHBI Ha HauajiaX COCTA3aTEeIIbHOCTH,
IIOOTOMY M3JIMIIHC MNATCPHATUCTCKUC IMOAXOAbI IPECAOCTABICHHUA YYaCTHHKaAM TI'PYIIIbL
pexxuMa HauOOJbIIero OJaronpUsATCTBOBAHUS HENpPUEMIIEMbl. B rpynmoBoM mpou3Bo/i-
CTBE HEOOXOAMMO COOJIIOMATh OCOOBIN OaaHc MHTEPECOB KPEIUTOPOB U JTOJDKHUKA B
CTIOPHOM OJIHOPOJIHOM TPABOOTHOIICHUH, CTPEMSACh K MHHHMH3AIHH OOBEKTHBHBIX
PUCKOB MAaCCOBOI'O HCUCIIOJTHCHUSA 06H33TCJ'IBCTB OTBETUYHKOM. BBISIBIIEHHBIE HpO6HeMLI
[IPaBOBOT'0 CTAaTyCa YYACTHUKOB MPOIECCYaIbHBIX OTHOIICHUI, OCOOCHHOCTH B3aHMO/ICH-
CTBHSI YYaCTHUKOB T'PYTIIIbI JIMII, TIPaBHJIa OIJIAThI TOCYAaPCTBEHHON MOIIIMHBI M HAYHUC-
JICHHUA UCITOJTHUTCIIBCKOT'O c6opa JOJIKHbBI OBITh YPEryjJaupoBaHbl C YUCTOM IICJIN CO3JaHUA
HWHCTUTYTA TPYTMOBBIX HCKOB.
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CtaHpapTbl M3BeLLEeHUA UHOCTPaHHbIX OTBETYUKOB MpU paspeLleHnm
3KOHOMMUYECKUX CNOPOB B NPaKTUKe rocyapCTBEHHbIX Cy4oB

E.B. MoxoBa'=~><, §1.C. ByrakoBa

HanuonanbHbIN UCCIIEIOBATENILCKUI YHUBEPCUTET «BBICIIAst ITKOJIa SKOHOMUKIY,
2. Mocksa, Poccutickas ®@edepayus

P<lemokhova@hse.ru

AHHoOTanus. V3BenieHne HHOCTPaHHOTO OTBETYMKA MMEET MPHHIMITUATIBHOE 3HAYCHHE AT (-
(eKTHBHOI peanu3aluu npaBa Ha CyJeOHYIO 3amuTy. [Ipu 3TOM B CyieOHOI MPAaKTUKE COXPAHSIOTCS
CIIOPHBIE BOIIPOCHI 00 OIIEHKE HAUICKAIIETO XapaKTepa TaKOTro M3BEIICHNUS. B HOBBIX TC€OIOIUTHICCKAX
YCIIOBHSX CHUTyalusl OCJIOXKHSETCS BBOJMMBIMH TOCYIApCTBAMHU CAHKIHMSAMH, YTO YCHJIMBAET AKTyallb-
HOCTB IPOOJIEMATHKU UccieoBaHus. L{elb — n3ydeHne CIOXUBIINXCS B POCCHHCKOH MPaBOIPHMEHH-
TEBHOM NMPAKTHKE CTAHAAPTOB M3BEIICHNS MHOCTPAHHBIX OTBETUMKOB, a TAK)KE aHAJIM3 BIMSHUS CaHK-
I Ha KOHBEHITMOHHbIE MEXaHU3MBI H3BEIICHNUS Ha IIPIMEPE OJJHOTO U3 PE30HAHCHBIX JAell. [IpuMeHeHb!
OO0IIeHayIHBIE METOBI UCCIEAOBAHUS (aHATIN3 M CUHTE3, HHAYKIUSA U ACAyKIUS, TUAJCKTHUECKUH Me-
TOJ) ¥ Ha CIIeIHATbHBIe METOABI ((POpMaTbHO-IOPUANYECKHI, CPAaBHUTEIBHO-TPaBoBO#T). ClenaH BEIBOJ
0 (OpMHUPOBAHUHU B POCCHICKOH CylIeOHOW MPAKTHKE B MPOTHBOBEC CTPOro-(HOopMalibHOMY CTaHIAPTY
U3BEIICHNS HHOTO CTaHIapTa — TaK HAa3bIBAEMOTO CTaHAapTa 3((HEeKTUBHOrO CyAeOHOTO H3BEIICHS, OC-
HOBAHHOTO Ha JI0Ka3aTelIbCTBaX (PaKTHUECKON MH(OPMHUPOBAHHOCTH CTOPOHBI O 3apyOEKHOM CyIeOHOM
pasouparenbctBe. Ctannapt 3 (HEeKTHBHOTO U3BELICHNUS, BBIMOJIHSS CBOIO MOJIE3HYIO (DYHKIIUIO, HE J1011-
JKEeH MPUBOJHUTH K HUBEIMPOBAHHUIO MEXIYHAPOAHBIX COTJIAIICHUH O OPSAKE H3BEIICHHSI HHOCTPAHHBIX
JIUL] — IIOCTICAHUE COXPAHSIOT CBOKO 00513aTEIBHOCTh M HCKITFOUUTEIEHOCTB JUIS TEX CHUTYALHi, B KOTOPBIX
JOJDKHBI OBITh MPUMEHNMBL. ABTOPBI IIPUXO/AT K BBIBOAY O HEOOXOAUMOCTH YTOYHEHHS KaK yCIOBHH
INpUMEHEHUs cTanaapTa 3G GEKTUBHOIO U3BELICHHS, TaK U TpeOOBaHuU K cTaHAapTy 3(h(HEeKTUBHOTO U3-
BemeHus1. CaHKIMK NMOBJIMSUTM Ha MPUMEHEHHEe KOHBEHIIMOHHBIX MEXaHU3MOB U3BEIEHUS: POCCHHCKHE
CyZAbl IPU3HAIOT IPOTHBOPEUALIUM ITyOINYHOMY NMOPSIKY UCIOIHEHNE HHOCTPAHHOTO Cy1e0HOT0 Oopy-
4eHUs: 00 U3BENICHUH POCCUIICKOTO MOJCAHKIIMOHHOTO JIMLA B CUTYalWH, KOT/ia paHee ObLI BHIHECEH
HPOTHBOYMCKOBBI 3alIpeT Ha MPOJODKEHHE Pa30MpaTeIbcTBa B HHOCTPAHHOM CY/Ie.

KuaroueBble ciioBa: MeXIyHapOJIHBINA TPaXKIAHCKUH MpoLece, BpyUYeHHe CyneOHBIX M3BELICHH,
YBCAOMIICHUE UHOCTPAHHOTO OTBETYMKA, CTaHAAPT 3(1)(1)CKTI/IBHOFO U3BCHICHUA, U3BCHICHUEC I10 DJICK-
TPOHHOM ouTe, ['aarckast kouBeHIus 1965 r.
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The standards of the foreign defendants notification
in the economic disputes resolution

Elena V. Mokhova'>l<, Iana S. Butakova

Higher School of Economics (HSE University), Moscow, Russian Federation
P<lemokhova@hse.ru

Abstract. Notification of a foreign defendant is of fundamental importance for the effective
realization of the right to a fair trial. At the same time judicial practice identifies controversial issues
concerning the assessment of such notification. In the new geopolitical conditions, the situation is
complicated by the sanctions imposed by the states, thus reinforcing the relevance of the research. The
purpose is to examine the standards of foreign defendants’ notification established in the Russian court
practice, as well as to analyze the sanctions impact on the conventional notification mechanisms on the
example of one of the high-profile cases. The authors rely on general scientific research methods (analysis
and synthesis, induction and deduction, dialectical method) and special methods (formal legal,
comparative legal). The article concludes that in the Russian court practice a different standard — the so-
called standard of effective notification based on evidence of the actual awareness of the party about the
foreign proceedings — is formed as a counterbalance to the strictly formal standard of notification. The
authors note that the standard of effective notification, fulfilling its useful function, should not lead to
unjustified refusal to follow the international conventions on foreign persons notification. These
conventions retain their binding effect including exclusive situations where they should be applicable.
The authors conclude that it is necessary to clarify both the conditions for effective notification standard
application and the requirements for the effective notification standard. The sanctions have affected the
application of notification mechanisms: Russian courts recognize a foreign court request to notify a
Russian sanctioned person as contrary to public policy in a situation where an anti-suit injunction on a
foreign proceeding was previously issued.

Key words: international civil procedure, service of summons, notification of a foreign defendant,
effective notification standard, notification by e-mail, Hague Service Convention of 1965
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BBenenue

[Ipu paccMOTpPEHHH B TOCYJAPCTBEHHBIX CYIaX SKOHOMHYECKHMX CIIOPOB C YYACTHEM
WHOCTPAHHBIX JIMI[ PUHIMIIAAIBHOE 3HAUEHUE UMEET BOIPOC HAJUICHKAIIETO U CBOCBpE-
MEHHOT0' M3BEIeH s OCIEIHUX (1ajee TAKKe — CyaeOHOe H3BEIICHHE).

CynebHoe u3BelleHNEe OTBETUYNKA BEICTYIIAET HEMMPEMEHHBIM aTPHOYTOM peann3aiiii
IIpaBa Ha CyJI, FAPAHTHPOBAHHOIO KaK HOPMAMHU MEXKIyHAPOIHOT0, TAK U HOPMAMH HAIH-
OHAJIHOTO ITpaBa’. B psijie I0pHUCANKIHIT M3BEIICHNE BHIIONHSCT JBOSKYIO (DYHKIUIO — OHO
paccMaTpHBaeTCs He TOJIbKO KaK BOIIPOC pealu3alliy [IpaBa Ha Cy/I, HO U KaK 4acTh FOPHC-
JUKIUH in personam, B OTCYTCTBHE KOTOPOH Cy/I HE MOKET IPHU3HATh CCOS KOMIIETCHTHBIM
paccMarpuBarth criop’. Bompocy M3BeleHuii MpUCTaTbHOe BHUMAHKE YICSUIOCh KaK OTe-
yectBeHHbIMU dKcniepTamiu (Eliseev, 2016, Kostin, 2014; Kostin, 2017, Yarkov, 2012), Tak
u 3apy6exxubivu (Anthimos, 2017, Dodge, 2022, Schack, 2001)

[IpobnemaTika u3BEMICHUI MPHOOPETAET OCOOYI0 aKTYaATbHOCTh B CBETE TEKYIIHUX
TCOMOIUTHYECKUX Peajiii: BOIPOC O BPYUCHUHU CYACOHBIX JOKYMEHTOB OCIIOKHSICTCS BBO-
JUMBIMH FOCYAapCTBaAMM B3aMMHBIMH MHOTOYHMCIEHHBEIMH MEpaMU OIrPaHUYUTENBHOIO Xa-
pakTepa (CaHKIMIMH). Bo3HHKaIOIIHE CIOXKHOCTH (PAaKTUYSCKOTO Xapakrepa (Hampumep,
3aTPyJHEHHS B JOCTYIIE K KYPHEPCKUM CIIyXkKO0aM’, YBEIHUEHHUE CPOKOB JJOCTABKH KOppe-
croH/IeHIMK®) MepepacTaloT B CI0KHOCTH IOPUANYECKOTO XapakTepa (HalpuMmep, IoTeps

! [onaraem Bo3MOKHBIM T BEPEHIMPOBATH CBOEBPEMEHHOCTh 3BEIEHNS (HATIPABIEHHOE €10 B CPOKH, 00eCTie-
YHBAIOIIKE JOCTATOYHO BpeMeHH Juis siBku B cya (Kostin, 2017)) u ero Haiexaruii xapakrep (T.e. BpydeHHE C
COOJTIOICHHEM TIPaBWII, TIPEAMMCAHHBIX TIPOIIeCCyaIbHBIM 3aKoHoaaTeIbcTBOM (Kostin, 2017)). B crarbe ocHOBHOM
aKIEHT C/IeJTaH Ha XapaKTePUCTUKY TaKOTO PU3HAKA M3BEIICHIS KaK €r0 HaJIeKaIIi XapakTep.

2 Tak, IpaBo Ha CyJl 3aKPETUIEHO B CT. 6 EBpONEHCKOM KOHBEHIIMH O 3aIIMTE NPaB YEJIOBEKA U OCHOBHBIX CBO-
601 1950 r. (nanee — EBponeiickas konBenuus 1950 r.). B nmpaktuke EBporneiickoro cyaa mo npaBam 4enoBeka
(manee — ECITY) mpaBo Ha cy 1 MOJTYYHIIO ISTATU3ALMIO B TOM YHCIIE M C TOUKU 3PSHUSI Ha JIe)Kallero u cBoe-
BpeMeHHOro u3BenieHus. KoHBeH1us nmpekpaiiaer cBoe aeiictsue B otHouleHuu Poccuiickoit denepanyu B
cBsi3U ¢ BeIxoJoM Poccuiickoit @enepanuu uz Cosera EBporsl.

3 B Poccuu 0CHOBOMOJIAraloleil HopMoii BeicTynaer cr. 46 Koncruryuuu Poccuiickoit @enepanuu // Opuiy-
AIBHBIN HHTEPHET-TIOPTAJ MPaBoBOi mHpopmMarw http://pravo.gov.ru // CIIC «KOHCYIBTaHT ILTIOCH.

4 Takoli IOAX0/, O CBUIETENBCTBY SKCIIEPTOB, U3BECTEH aHIMiickoMy npasy (Torremans (ed.), 2017:308).
Ipu 3TOM IOKYyMeHT, GOpMHUPYIOIINiT KapKac peryInpoBaHus IOpHCANKIMY 1 dKk3ekBatyp B EC — Permament
Bproccens | o ropucaukiyy, NprU3HAaHAN U UCTIONHEHUH CyIeOHBIX PEIeHUH 110 TPakJaHCKHM U KOMMepYe-
ckuM genam 1215/2012 (nanee — Permament bproccens ). TekeT nqocTyneH Ha 0QHUIMATEHOM 3JEKTPOHHOM
pecypce. Pexxum noctymna: http://eur-lex.europa.eu (nara oopamenus: 03.11.2022) He CBSI3pIBaET BOIPOC O KOM-
METCHINH CyJa B HAJJISKAIINM HIH HEHAIJISKAINM u3BemeHneM oteeturka (Torremans (ed.), 2017:308).

5 Tak, IpUMeyaTenbHas CUTYalust C OTPaHMYEHUEM JJOCTABKH JOKYMEHTOB B POCCHH CO CTOPOHBI KPY THEHLINX
MEXIyHapOAHBIX KyphepcKux Kommanuid. Hampuwmep, cirysx6a noctasku UPS Ha cBoeM caiite HHOpMHUPYET
0 TOM, YTO OHa IOYTH HOJHOCTBIO MIpHOCTaHOBMIA paboTy B benapycu, Poccun, Ykpaune. Pexum noctyna:
https://www.ups.com/ru/ru/service-alerts.page?id=alert] (mata obpamenus: 20.12.2022). Cnyx6a A0CTaBKH
DHL npomomkuT okas3bIBaTh yCIyTH TOJIBKO MO JOCTaBKe JOKYMEHTOB U rpy30B 13 Poccun 3a rpanuity. Pexxum
nocryma: https://express.dhl.ru/info/izmeneniya-v-rabote-dhl-express-tdd/ (nata o6pamenus: 20.12.2022). Bee
ycayru kommnanunit FedEx u TNT no mexxayHapoJHOH U BHYTpEHHEH JOCTaBKH IIPHOCTAHOBIIEHEL. PexxuM 1o-
cryna: https://www.fedex.com/ru-ru/home.html (gara o6pamenns: 20.12.2022).

¢ Cm. HanpuMep, MHOPMALKIO 00 OrpaHMYEHHUAX HOYTOBOrO 0OMeHa Ha opuIMaIbHOM caiite ITouTsl Poccum.
Pexxum moctyna: https://www.pochta.ru/support/no-mail-exchange (nata obpamenus: 12.12.2022). Ilpumeua-
TENBHO, YTO C HEKOTOPBIMH CTPaHAMHU M3 TeX, ¢ keM mocie ¢espais 2022 roma ObUIO MPEpBAHO MOYTOBOE
coo0IIIeHue, mocienHee ObUTO BOCCTAHOBIICHO K KoHIly 2022 roja (nanpumep, LIBerus, Monmosa, Kump).
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M3BEICHNEM XapaKTepa CBOCBPEMEHHOCTH ITPH 33/I€PXKKAX B JI0CTABKE KOPPECTIOHICHIIHH,
KOJUTHJALMS C TPaBOM UCTHA Ha cyae0HOe pa30HpaTeibCcTBO B Pa3yMHBIH CPOK).

B Takoii cuTyanmu BUIUTCS BaKHBIM IIPOAHAIN3UPOBATH CIOKUBILIHECS MOAXOMIBI K
CTaHJAapTaM W3BEUICHUS MHOCTPAHHBIX JIUII B MPAKTUKE POCCHHCKUX CyJOB. B crarbe
OyzeT paccMOTpPEHBI CTaHAAPTHI CTPOro-GpopMabHOTO U 3PPEKTUBHOIO N3BELICHUS B UX
CTAQHOBJICHUH W Pa3BUTHUH, a Takoke Oy/eT MPOaHAIN3NPOBAHO BIUSHNE CAHKIMN Ha KOH-
BEHIIMOHHBIC MEXaHU3MbI N3BEIICHUS HA TIPUMEPE OJTHOTO M3 PE30HAHCHBIX JIEI.

KoHBeHIIMOHHDbIE KAHAJIBI HaIlpaBJICHUSA Cy)leﬁHI)IX H3BeIlleHU

B nepByto ouepenp, 3a1a4ya peaan3alii HaAJIeKallero 1 CBOEBPEMEHHOTO U3Belle-
HUSl MHOCTPAHHOTO JIMIAa BO3HUKAET B (hopyMe, TJIe JIEJI0 pacCMaTPUBAETCS 110 CYIIECTRBY.
[Ipu 3TOM rocyaapcTBa mo-pa3HOMY MOTYT OTHOCHTBHCS K PETJIAMEHTAIlUU CyAeOHBIX U3-
BeleHni 00 nHocTpanHoM nporiecce (Hay, 2018). Beigensercs ABa MpUHINITHAIBHO pa3-
HBIX MTOJIX0/Ia: B COOTBETCTBUH C MEPBBIM CyJIcOHOE M3BEILEHNE MTPEICTABISIET COO0M my0-
JTUYHO-TIPABOBYIO JACATENBHOCTH rocynapcrpa (Yarkov, 2012), mpu 3ToM BpydeHHE JOKY-
MEHTa 0 3apy0eKHOM CyJeOHOM MpOIlecce pacCMaTPUBAETCS KaK «TOCYAAPCTBEHHBIN aKT
BEPXOBEHCTBA, OKa3bIBAIOIIMK COJICHCTBUE WHOCTPAHHOMY CyJAeOHOMY TpoLeccy»
(Schack, 2001:287). B cooTBeTCTBHUU CO BTOPBIM IOX0/I0M IPOIECCYaIbHOE H3BEIICHUE
MOXKET OBITH ITPOBEJIEHO B YACTHOM IOPSIKE, MyTEM IIPOCTOTO HAIIPABIIEHUS MOYTOBOM
WM KypbEepPCKON OTIPABKOW OTBETYMKY. Takol BApUAHT pealu3yercs B CTpaHax aHIJIo-
CaKCOHCKOH MpaBoBO# ceMbu. JIOTHKa ero 3aKkIr4aeTcs B CIeYIOIIEeM: eCIii 3a/1a4a U3Be-
IeHUS — JeHCTBUTENBHOE yBEIOMIIEHHE O CyA€OHOM MpOIecce C IIeNbI0 pealn3aluu
npaBa OBITH 3aCITYIIAHHBIM B Cy/I€, TO 3Ta 3a/1a4a MOKET OBITh TaK)Ke XOPOIIIO MCIIOJHEHA
yacTHBIMH Jruamu (cMm. noapo6uee: Schack, 2001:289).

[IpumeHnMoOe TIpaBo K OIIEHKE, OBLIO JIM U3BEUICHHE MHOCTPAHHOTO JINIA HaJJIexka-
MM ¥ CBOEBPEMEHHBIM WIIM HET, TAK)KE MOXKET ONpeAemsaThes mo-pazHomy (Kostin, 2014;
Kostin, 2017, Eliseev, 2016). M3BemieHre HHOCTPAHHOT'O OTBETYMKA MOXKET OLICHUBATHCS
IO TIpaBy CcTpaHbl paccMorpenus crnopa (lex fori), mubo ¢ yueToM IBYX IMpaBOMOPSAKOB,
I/Ie  JOTIONIHWUTENIEHO YYHUTHIBAETCS TPAaBO CTpaHBl MeCTa BPYUYCHHS W3BEIIECHUS
(lex diligentiae), mpu 3TOM NOCIJIEAHEE TOTEHIIUATBEHO MOXKET CTAaTh B MMEPCIIEKTHBE MPABOM
CTpaHbl NMPHU3HAHUS M TPHUBEICHUS B MCIOJHEHUE OXHMIAEMOTO CyIeOHOro pelieHus
(lex recognitionis).

®opyM CTpaHbI MMOCIEAYIONETO MPU3HAHUS U TPUBEACHHS B HCIIONHEHHUE (J1anee
TaKKe — 9K3€KBaTyphl) BBIHECEHHOTO MHOCTPAHHOTO CYJe0HOTO PEICHHs TakKe HaJeIeH
MTOJTHOMOYHSIMU IO OI[EHKE COCTOSIBIIIETOCS TIPU Pa3pelieHnH CIiopa 3a pyoekoM mporiec-
cyanpHoTO M3Bemenus (Kostin, 2014). Tak, HeHaaIeKaIIee 1 HECBOSBpPEMEHHOE M3BEIIe-
HUE 3a0JIOKUPYET DK3EKBATYpy WIIM KaK CaMOCTOSITEIbHOE OCHOBaHME I OTKa3a B MPH-
3HAHMH U OPUBEJIEHUU B HCIONHEHHE HHOCTPAHHOIO CY1e0HOr0 pelieHus , Uik KaK dJie-
MEHT «IIpolleccyallbHOTO IMyosmaHoro nopsaka» (Krokhalev, 2006; Yarkov, 2012), wn

"Tlynkr 2 u. 1 c1. 244 ApbuTpaxHo-mpoleccyantbHoro koaekca Poccuiickoit ®enepanun (nanee — AIK PD),
. ii m. a) 4. 1 ¢1. 7 ['aarckoii KOHBEHIIMH O MPU3HAHKUH U IPUBEICHUH B HCIIOJIHEHHE HHOCTPAHHBIX CYIeOHBIX
peleHnit mo rpakaaHcKuM U ToproBeiM Aenam 2019 r. (manee — [Naarckas xonBeHuums 2019 r.). Pexum mo-
crymna: https://www.hcch.net/en/instruments/conventions/specialised-sections/judgments (mata oOparieHHs:
10.12.2022).
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KaK HapyllIeHHe IPMHIINIA eCTeCTBEHHOH CIpaBeIIMBOCTH (€CTECTBEHHOTO TIPABOCY IUs)".
BonpIIMHCTBO IOPUCAMKIUI B TAKOM CUTYaLMH IPUMEHSIOT [IPAaBO CTPAHBI HK3EKBATYPHL,
3a4acTyI0 COBIAJAOINEe C IIPAaBOM CTpaHbl MecTa BpydeHus u3BemieHus (lex diligentiae)
(Kostin, 2014).

Takum 00pa3oM, xapakTep MPOLECCYabHOTO M3BEIIEHHS B JieflaX ¢ HHOCTPAHHBIM
3JIEMEHTOM MOJKET OLIEHMBATHCA HECKOJIBKO pa3: Ha CTaJMU PaCCMOTPEHHUS Aela 10 Cyllie-
CTBY CIIOpa, Ha CTAINU BPYYCHUS U3BELICHHS B CTPaHE MECTa HAXOKJICHHS OTBETYNKA, HA
CTaJuW TPU3HAHUS M TPUBEACHHSA B HCIOJHEHHE WHOCTPAHHOTO CYyAEeOHOTO perieHus.
W He uckmrodyeHo, 4TO 3aA€HCTBOBAHHBIE NPABONOPAJKH MOTYT pPa30MTHCh B OLEHKE
HAJJIEXKAIIETO XapaKkTepa H CBOEBPEMEHHOCTH M3BEILCHUS OTBETUYHKA.

OTy npoOieMy OTYaCcTH TO3BOJISIOT PEIINTh PA3INIHBIE MEKIYHAPOIHBIE TOTOBOPHI
— KOHBEHIIMOHHbIE MEXaHH3MbI , HAPABJIEHHbIE KAK HA YHU(HKAIIMIO CTAHAAPTOB H MPO-
LeAyp U3BEIEHUH, TaK U Ha oOeclieueHre OCTyna K MHPOpMay o Cy1e0HOM mpolecce
yepe3 BepU(UIMPOBAHHBIC U NPU3HAHHBIE TOCYIAPCTBOM TI'OAHBIMU Ul TaKUX LieJen
KaHabI' | — CIIOCO6HI Mepeaun Cye6HbIX HOPYUYEHHH U (M) T0KyMEHTOB.

[IpuHATO BRIIEIATH CAEAYIOLINE OCHOBHBIE' ! KaHabI: 1) ()unﬂomamuqecmﬁlz, 2) B3a-
AMOJICHCTBUE Yepe3 Ha3HA4YaeMBblid TOCYJapCTBAMU YEHMPANbHbIL OP2aH CMPAaHbl Mecma
u3geuyenuss B COOTBETCTBUHN C HanOOJIee M3BECTHBIM Ha CETOMHSIIHUN JCHb MEXTyHapO/I-
HBIX CTaHAAPTOM — ['aarckoii KOHBEHIIMEH O BPYUEHHH 3a IpaHMLECH CyJeOHBIX 1 BHECY-
NeOHBIX JOKYMEHTOB O TPaXKIaHCKHM I TOProBeIM jenaM 1965 r.'? (nanee — aarckas

8 DkcrepThl 0TMeUatoT, uTo B Pernamente Bproccens | Takas XapakTepUCTHKA M3BENIEHUs KaK €10 HAdnexicd-
wutl XapaKkTep BBIHECEHA 3@ PaMKU MPHHIMIIA €CTECTBEHHON CIPaBEATNBOCTH (€CTECTBEHHOTO MPABOCY IHS).
@dopmanbHble HapyIIeHHUs (HampuUMep, HeHaUISKaluii IepeBoT), He BIUAIOMNE HAa CIIOCOOHOCTh OTBETUYHKA
TIOHMMATh CYIIECTBO MCKa M Ha CIIOCOOHOCTD 3alIWINATh CBOM IIPaBa, MOTYT OBITh IIPOMTHOPHPOBAHBI U JUIS
TIPUHIUIIA €CTECTBEHHOH CIPaBeNIMBOCTH BaXKEH, B IEPBYIO OUEPE.Ib, C60e8PEMeH bl XapaKTep N3BEIICHHS,
TI03BOJISIOIINI MTOATOTOBUTH M NIPEACTaBUTH CTOPOHE TOBOJBI B CBOIO 3amuTy nepen cyaoM (Torremans (ed.),
2017, 578, 635-636).

9 OTMETHM, YTO BO3MOXKHO BHEKOHBEHIIMOHHOE OKa3aHUE MEXIyHApOIHON IPABOBON MOMOIIM B TOM YHCIIE
VTS TIeJIed BpyYeHHsl CyeOHbIX TOKYMEHTOB, peajn3yeMoe Ha OCHOBE MpuHIHIa B3aumHocth (Schack, 2001),
HO OHO OCTaeTCs 33 PaMKaMH JaHHOTO HCCIIEJOBaHNUSI.

10 TepMuH «KaHAIB» UCTIONB3YETCS B IIPAKTUIECKOM PYKOBOJICTBE MO IIPMMEHEHHUIO ['aarckoii KOHBEHIMH OT
15 HOs1Ops 1965 T. 0 BpyUYCHUH 3a TpaHUIEH CyIeOHBIX U BHECYJEOHBIX JOKYMEHTOB MO TPAXKAAHCKUM FITH
TOproBeIM senam / miep. ¢ anri. A.H. XKunenos u np.; otB. pen. A.H. XXunsos. M.: Bonrepc Kirysep, 2007.
320 c. (maee — [Ipaktudeckoe pykoBoncto 2007 r.).

' MoryT GbITh BbIIETIEHBI M UHBIE KAHAIBI H3BELICHYS, HATIPUMED, AIbTEPHATUBHBIN OCHOBHOMY KaHAI — BpY-
YeHHEe JOKYMEHTOB C MOMOIIBIO Cy1eOHBIX U MHBIX JODKHOCTHBIX JIUII I JPYTHX KOMIIETEHTHBIX JIMI] 3arpa-
mmBaeMoro rocyaapcetsa (1. b cr. 10 Maarckoit kouBeHImu OT 15 HOsIOps 1965 r. 0 BpyUeHHH 3a TPaHHUIICH
CyneOHBIX U BHECYIEOHBIX JOKYMEHTOB IO I'Pa)<JaHCKHM WM TOPTOBBIM JefaM). B craTbe akmeHTHpOBaHbI
OCHOBHBIE 1 Han0ojIee aKTHBHO HCIOJIb3yeMbIe B TPAKTHKE POCCUICKUX CyI0B KaHAIBl U3BEILCHUS.

12 TIpenycmorpen B KOHBEHIMHM 10 BOIIpOCaM TIpaXAAHCKOro mpomecca 1954 r. Pexum mocTyna:
https://www.hcch.net/en/instruments/conventions/full-text/?cid=33 (mata oOpamenms: 10.12.2022). Taxxke
paccMaTpuBaeTcs Kak allbTepHaTHBHBIN KaHal 1Mo cTaThaM § 1 9 KonBeHnust o BpyueHHH 3a rpanurei cyaeo-
HBIX ¥ BHECYJEOHBIX JOKYMEHTOB IO TPaKIAHCKUM MM TOProBeIM fenaMm 1965 r. Poccuiickas deneparms
clienana OroBOpKy O HEIIPUMEHEHHH CTaThH 8 Ha3BaHHOW KOHBEHIIUH.

13 KoHBeHIMsI 0 BpyYEHHUH 3a TPAHUIIEH CYIeOHbBIX U BHECYIEOHBIX JOKYMEHTOB M0 IPaXKIAHCKMM HJIM TOPro-
BeIM Jjemam 1965 1. Pexum goctyma:  https://www.hcch.net/en/instruments/conventions/specialised-
sections/service (zata ooparuerus: 10.12.2022). OTMeTHM, 4TO HOPMBI O AUMIIOMATHISCKOM KaHalIe BPyUeHHUs
CyneOHBIX B BHECYIEOHBIX TOKYMEHTOB (CT. 1-7) ["aarckoif KOHBEHIIUH O MEXTYHAPOTHOM IPakJaHCKOM TIPO-
necce 1954 r. 3ameHst0TCA Ha IookeHus ["aarckoit koHBeHIMH 1965 1., A8 cTpaH-ydacTHUI 00eHX KOHBEH-
mmit (ct. 22 aarckoii koHBeHIMU 1965 1.).
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KoHBeHIA 1965 1.), 3) nenocpedcmeennvie cnowenus cyoog", a Taxxe 4) «uacmuonpa-
8060UY» (UTU «NOYMOGLILLY) KaHAJl U3BEIICHUS, TPEANONIAratoIUiA IPOCTOE HAMPABJICHUE
W3BEIIEHUS IMOYTOBOW WIIM KyphePCKON CITY>KOOW MM BpyYeHHUE IOKYMEHTOB WHOCTPaH-
HOMY OTBETUHKY Jpyroii cropoHoii'". ITocieauii N3 Ha3BaHHBIX KAHAJIOB NIPSIMO MONME-
HOBaH B Ka4eCTBE MPUEMJIEMOT0 B IOJIy4UBIIEH W3BeCcTHOCTD ctaThe 10 (a) ['aarckoit koH-
BeHIMH 1965 r., HapaBHE C OCHOBHBIM KaHaJIOM — M3BELICHUEM UYepe3 LEHTPAJIbHBIN op-
ran'’. Ho rocymapcTsa npu patuduKaiuy MOTYT CIENaTh OTOBOPKY O BO3PAKEHHHU B OT-
Homenuu cratey 10. BaxkHo, 4TO Takyro OroBopKy cienana u Poccuiickas ®eneparms’’.

Cucrema BBICTPOSHHBIX B KOHBCHIIUSAX KaHAJIOB HAIIPABIICHHS U3BEIICHUN CTalla CO-
3maBath i1 Poccnu, mepBOHAYATIBHO HCXOASIISH U3 Ty OIMYIHO-TIPAaBOBOM MTPHUPOIBI IIPO-
[eCcCyalbHOTO M3BEICHHS, MPOOIEMHBIN BOIIPOC CIEAYIOIIETO Xapakrepa. byoem au om-
KIOHEeHUe om coOModeHuss npasui, 3apUKCUPOBAHHBIX 8 KOHBEHYUSX, 80 8CeX CIAVUASX
03Hayamov Henaonedxcaujee uzgeujerue? I10M0KUTENBHBIA OTBET HAa 3TOT BOIPOC CO3/IAET
cmanoapm cmpo20-ghopmanbHo2o uzeeujenus. B mpoTHBOBEC eMy MOKHO BBIICIUTH CTaH-
IapT oghexmusrozo usgeujenuss, CyTb KOTOPOTO 3aKIIOYACTCs B CIEHYIOIIEM: Oe(eKT
MPOLEAYPhl KOHBEHIIMOHHOTO MEXaHW3Ma MOXKET OBITh KOMIICHCHPOBaH JIOKa3aTellb-
CTBaMH TOTO, YTO JOJDKHHUK 110 Cy/Ie0HOMY PEIISHHIO JTOCTOBEPHO 3HATI 00 HHOCTPAHHOM
Cyl1eOHOM mpoliecce, U 3Ta HHPOPMHUPOBAHHOCTh MOXKET OBITh JOCTUTHYTa B TOM YHCJIC
[IOCPEACTBOM YACTHOIPABOBBIX («IOYTOBBIX») KaHAJIOB M3BEIICHUS, T.C. yTeM IMPOCTOMH
[IOYTOBOH IEPECHUIKH JTOKYMEHTOB, MUHYSI ()OPMATM30BaHHbBIE KaHAIBI HATIPABIICHHS Ye-
pe3 MEeHTPaNBHBIN OpraH W HEMOCPEICTBEHHBIC CHOIICHHMSI CYJIOB.

Crporo-¢opMaJIbHBINH CTAHAAPT N3BELeHNS B MPAKTHKE POCCHICKUX CYy/I0B

®DUKCalUi0 B POCCUHCKON CyJIe0HOI MpaKTHKE CTPOro-(popMajbHOr0 CTaHIApTa
H3BelIeHUus MOXKHO CBSI3aTh C M3BECTHBIM M o0OcyxnaBmmmcs dkcrepramu (Kudelich,
2015) menom «Hopren», paccmorperHoMm emne B 2014 r. [Ipesnauymom Bricmero Apout-
paxnoro Cyna Poccuiickoit ®enepamnnu (nanee — BAC P®). BAC PO B mocranoBiIeHHH
BAC 3366/13 om 28.01.2014 chopmynupoBasi TpeOOBAHUE CTPOTOro COOITFOICHUS MEXK Ty -
HapOJHO-TIPABOBBIX KOHBEHIIMOHHBIX MEXaHU3MOB TTPH U3BEIICHUN OTBETUNKA, JTAXKE SCITU
MTOCJIETHAN HE OTPHIIACT, 9TO OBUT TPONH(OPMHUPOBAH HHBIMH CITOCOOAMH O pa3OoHupaTeITb-
CTBC€ B OTHOLICHUUN HECT'O B UHOCTPAHHOM CYZC, HO BCC K€ HC ABUJICA TYy/Ja.

14 TIpenycmorpen B cratbe 5 Cormamtenus crpas CHI ot 20.03.1992 «O nopsiike pa3pelieHust Criopos, CBsi-
3aHHBIX C OCYIIECTBICHUEM X03AUCTBEHHOH JesaTenbHocT». Teket noctyneH B CIIC «KoHcynbTaHT miroc»
15 3a paMKaMu pacCMOTpPEHHs JAHHON CTaThU OCTAOTCS BOMPOCH ONPEIENEHHUS IIPUMEHUMOTO MEK Ty HAPO -
HOT'O JIOTOBOpa U COOTBETCTBYIOIETO KaHaja HalpaBiCHUS W3BEILEHUH NpH CBSI3aHHOCTH IOCYAapCTB He-
CKOJIBKUMHU MEXAyHapoAHbIMU noroBopamu. Iloszummsa BepxoBroro Cyna Poccuiickoit denepanuu no mas-
HOMY BOIIpOCY oTpaxkeHa B myHkTe 2 B IlocranoBnenue [Inenyma Bepxosnoro Cyna P® ot 27.06.2017 Ne 23
«O paccMOTpeHNH apOUTPaKHBEIMU CyJaMH /eIl 0 SKOHOMUYECKAM CIIOPaM, BO3HUKAIOIINM M3 OTHOIICHHH,
OCJIOKHEHHBIX HHOCTPAHHBIM 3JIEMEHTOM.

16 Taarckas kouseHIust 1965 I. 1 MEXaHU3MbBI IPUMEHEHHUS PEILYCMOTPEHHBIX €l KAHAIOB — OCHOBHOIO M
IBTEPHATUBHBIX, B TOM YHCJIE HOYTOBOTO — OBLIN NIPEIMETOM MHOTOYNCIICHHBIX HCCIIeJOBAaHUH 3a pyOexom
(Reisenfeld, 1990; Weis, 1994 u np.) u B Poccuu (Yarkov, 2012; Eliseev, 2016; Kostin, 2017).

17 Ananornunble Bo3paxeHus cueanu bonrapus, bpasunus, [epmanus, Kuraii, Mekcuka, Hopserus u MHoO-
rue Apyrue. B psje ciayuaeB HabmOAaTNCh CI0XKHOCTH C NIEPEBOIAMU, HAIIPUMep, BO3paxKeHHH 1o cTathe 10
CO CTOPOHBI MEKCHKH, IPU 3TOM, MO CBUIETEIBCTBY 3KCIEPTOB, O3S FOCYAAPCTBA B OTHOLIEHHHU CIIEN0-
BaHUs Bo3pakeHuto ctporas (Campbell, 2010). Ho MHOXeCTBO rocynapcTB TaKUX BO3PAKEHUH HE NENAN
(Anpoppa, benbrus, Kanaga u np.). [lonpoOnas uadopmanus o AekIapanusx cTpaH-y4aCTHHUII JOCTYITHA Ha
opunmansHOM caiite ['aarckoit koHdepeHumm. Pexxum nocryma: https://www.hcch.net/en/instruments/
conventions/status-table/?cid=17 (mara obpamenus: 10.12.2022).
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®dabyna aena 3aKII0Yanach B CISAYIOMEM. B CBsI3M ¢ HEUCIIOTHEHUEM 00sI13aTEIHCTB
10 OCHOBHOMY JIOTOBOPY UCTIIBI, PYKOBOACTBYSICh IPOPOTAIIOHHBIM COTJIallleHneM, o0pa-
tunuch B Beicokuii Cya IIpaBocynus AHrnuu u Yanbsca. YBeIOMIICHHE OTBETUYUKY OBLIO
HaMpaBJIeHO HE Yepe3 HEeHTPaJIbHBINA opraH no ['aarckoit kouBeHMH 1965 1., HO B COOT-
BETCTBUH C aHTJUHCKHUM IPOILIECCYATbHBIM MIPABOM LIEHHBIM IMUCHMOM C OIHUCHIO BIIOXKE-
HUA 110 apecy MECTa PEerucCTpaluy OTBETYMKA, & TAKXKE €ro MOCTOSHHO EUCTBYIOLIETO
WCTIOTHUTENHHOTO OpraHa. AHTIUHCKOMY Cyly ObUTH TIPEICTaBIEHBI TOKa3aTebCTBA T0-
Jy4eHHsI TaHHBIX YBEIOMJICHHH COTPYIHHUIIEH OTBETYMKA, B CBSI3M C UYEM CYJI MOCUUTAI
W3BELICHUE HAAJICKAIIUM U, PACCMOTPEB JEJI0 B OTCYTCTBUE U3BEIICHHOI'O OTBETYMKA, BbI-
HEC 3a04HOE PELIEHUE B MMOJIb3Y UCTLHOB. Ha cTaguu npusHaHus U DPUBEACHUS B UCIIOJIHE-
uue B Poccum storo pemenus BAC P® mocunran, 4To «U3BENICHUE JOKHUKA O BEIY-
LIeMCSl IPOTUB HETO CyAeOHOM Mpoliecce B HHOCTPaHHOM CyZe ObLIO CAEIaHO MO TpaBH-
JaM aHTIUICKOTO CYJOIPOU3BOACTBA M SBISUIOCH d(()EKTUBHBIM, TaK KakK (paKTHYECKH
OBLIO TTONTy4YeHO HaxomsamuMces B Poccutickoit deneparini JOKHHKOM, YTO YCTAaHOBIICHO
cynamu». Ho mpu 3tom u3BemeHue He cooTBeTcTBOBaNO ['aarckoil konBeHuuu 1965 r.,
nerctBytomeit ana Poccuiickoit denepauuu ¢ y4eTOM CAETAHHBIX €10 3asBJICHUN B OTHO-
meHuu cTatb 10 0 BO3paXK€HUsIX MPOTUB YHPOIICHHBIX MPOLEAYP HAMPABICHUS, IEpe-
CBIJIKM U BPY4YEHHS CyAeOHBIX U BHECYJEOHBIX JOKYMEHTOB IO TPakKJaHCKUM HJIH TOPTO-
BbIM JeniaM. B cuny 1. 2 4. 1 cT. 244 AIIK P® nenajiexariee U3BEIIEHUE CTAIO0 OCHOBA-
HHEM JUIsI OTKa3a B 9K3EKBaType.

B noanepxky crporo-gopmMansHOTro cTaHapTa U3BeIIeHNs Obliia BEICKa3aHa pa3Bep-
HyTasi apryMeHTalus MHOTMMHU poccuiickumu skcneptamu (Yarkov, 2012; Kostin, 2017).
JlornuHBIM MPOJOIHKEHWEM 3TON MO3WMIIMU BBICTYIAET BBICKa3aHHEIN mpodeccopom B.B
SIpKOBBIM TE3WC O TOM, YTO HHPOPMUPOBAHHE O CYIACOHOM IMPOIIECCEe JIFOOBIM HHBIM CITO-
co0OM, KpoMe KaK KOHBEHIIMOHHBIM, «OyJIET CUUTATHCS HE3aKOHHBIM U HEHAJUICHKAIIIUM,
HE BJIEKYIIMM HUKAKUX MPABOBBIX IMOCIEICTBUMA I POCCUUCKUX Tpax/iaH, rpy0oo Hapy-
IAIONTUM CyBEpeHHTET POCCHICKOTO TocyaapcTBa, MpoNecCyaTbHBIA MyOTUIHBIA MTOPS-
JOK W TPaBO Ha CyNeOHYIO 3alIUTy B €r0 KOHCTUTYIMOHHO-TIPABOBOM TOJKOBAHHM»
(Yarkov, 2012).

OcHoBHass ujes CTporo (OPMAIBHOTO IOAXO0Ja MOXET OBITh CQOPMYyIHpOBaHA
CIIEYIOMUM 00pa3oM: HeT MH(POPMHUPOBAHHOCTH O Ipolecce, 00s3BIBAIOIICH CTOPOHY
NpEeANpPUHUMATE ACHCTBUS MO OPraHMU3AIlMU 3aIIUTHl CBOUX MPAaB B MHOCTPAHHOM IIPO-
necce (IpUBJIEKaTh KOHCYJIBTAHTOB U JIpP.), BHE COTJIACOBAHHBIX I'OCYAapCTBAMH KaHAJIOB
Iepeauu U BPY4YeHHUs CyJeOHBIX JOKYMEHTOB. MHbBIE crtocoObl, KpoMe KOHBEHITMOHHBIX
KaHaJIOB, He BEpU(HUIIPOBAHBI M HE IPU3HAHBI IPABOMIOPAIKAMHU B Ka4eCTBE TOAHBIX, I0-
CKOJIbKY HE TIPEOCTABIISIFOT MOTEHIIMAIEHOMY OTBETYHKY HEOOXOIUMBIX TapaHTHH (S3BIK,
Ha KOTOPOM HCIIOJIHEHBI JOKYMEHTBI, [IOJTHOTA HAIIPaBJICHHOIO MMAKETa JOKYMEHTOB, YHHU-
(uIMpOBaHHbIE U TIpeicKa3yeMble MTOCIeICTBUS HEMOTyUeH s OTBETA O BPYUEHHH U Ip. ).

Ho mpoGiiema Takoro moaxona 3akjii04aeTcst B TOM, YTO OH CO3JaeT PUCKH 3JI0YIO-
TpeOJIeHneM NMpaBoM Ha KOHBEHIIMOHHOE U3BEIIEHUE CO CTOPOHBI T€X, KTO MH(POPMUPOBAH
0 3apyOeXHOM IIpollecce albTepHATUBHBIMU criocobamu. B pesynbpTare MOHKHHUKH 110
HHOCTPaHHOMY CyJe0HOMY pEIICHHIO, 3alUIIAsICh OT IK3EKBATYPbI, CChIIAIOTCS HA HEHA-
JAeKAIMKA XapakTep HMX M3BCUICHUS HA OCHOBAaHUM MEXAYHAPOJHBIX JOTOBOPOB,
B IEHCTBUTENHHOCTH 00a/asi JOCTOBEPHBIMU CBEICHHUSAMH OO OTKPBHITUH B OTHOIICHUH

18 Tlompo6Hee rapaHTuM KOHBEHIMOHHOTO MEXaHHM3Ma packKphiThl B Tpyaax A.A. Kocruna (Kostin, 2017).
Jloka3zarenbcTBEHHAs! PO BPYUYEHHs JOKYMEHTOB B CyJeOHOM M3BEICHUH HccienoBaHa B Tpyaax X. Illaka
(Schack, 2001).
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HUX CyJeOHOTO Tpoliecca, I/ie TAaKOe PelIeHre OBIII0 BIHECEHO. JTa mpobiieMa oTMeda-
nack skcnepramu (Kudelich, 2015) u nmoBiusiaa Ha MoCleAyOIIee pa3BUTHE CYISOHOMN
MPaKTHKH.

CTaH}IapT 3(1)(beKTI/IBHOFO HU3BCHICHUSA B MIPAKTHUKE pOCCHﬁCKHX CyaoB

[Toce paccmotpenHoro BeImIe keiica «Hopren» B nmemouke aen Bepxosusiid Cyn PO
CTall «CMSTYATh» CTAHAAPT CTPOro-(hopManbHOro m3Bemenns' . Jta Tennennus B 2017 T.
MOJyYHJIa CBOE 3aKPEIJICHHE B MacIITa0HOM JTIOKYMEHTE 110 0000LICHUIO CyAeOHO Mmpak-
THKE B chepe MEXIYHApOJHOIO rpaxkJaHckoro mnpouecca — B Ilocranosnennu Ilnenyma
BepxoBuoro Cyna P® ot 27.06.2017 Ne 23 «O paccMOTpeHUN apOUTPaKHBIMH CyAaMu
JeJl M0 3KOHOMMYECKHMM CIOpaM, BO3HUKAIOUIUM M3 OTHOIIEHUH, OCIO0XHEHHBIX
HWHOCTpaHHBIM 31eMeHToM» (fanee — [ITIBC P® Ne 23). B mynkre 36 nokymenra ObL 3a-
(UKCUPOBaH cmanOapm max Ha3vleaemo2o dPhexmueHo2o u3geujeHus. «C y4eTom Toro,
YTO Y4acTBYIOLIME B JIeJIe JIUIA JOJKHBI T0OPOCOBECTHO MOIB30BATHCS BCEMH MPHHAJIC-
JKAIUMHU UM TpoIiecCyalbHBIMU TpaBamMu (4acTh 2 ctathi 41 AIIK P®D), dhakt oTcyTcTBUS
JIOKa3aTeJIbCTB IOIy4eHHs CyAeOHbIX U3BELICHNUI, HAIIPABICHHBIX B OPSIKE, IPEAYCMOT-
PEHHOM HOpPMaMH COOTBETCTBYIOIIEr0 MEXIYHapOJHOIO JOroBOopa WiH (peaepaabHOTro
3aKOHa, caM o ce0e HE MOXKET SIBISITHCS OCHOBAHHEM JUIs Oe3yCIIOBHOW OTMEHBI Cyaeo-
HOTO aKTa, eCJIi B CyJeOHOM 3aceaHuy NPUHSIT y4acTHE YIOJTHOMOYEHHBIH NpeaACTaBH-
TeNb MHOCTPAHHOTO JHIA W (WIM) CyAy OT HWHOCTPAHHOTO JIMIA IMOCTYIMJIM OT3BIB,
JIOKa3aTeNbCTBA, XOJATalUCTBa IUOO UMEIOMCs uHble 00KA3AMeNbCmea mo20, Ymo UHO-
CMPAaHHOe TUYO 3HANO O CYOeOHOM pazoupamenbCcmeey.

W3 comeprxkaHusl JaHHOTO IIYHKTA CIEAYyET, YTO peadmInTanus nopoka (hopMaabHOro
U3BEICHNUSI BO3MOXKHA B Cllydae JI0Ka3aTelbCTB MH(OOPMHUPOBAHHOCTH CTOPOHBI O TPO-
Hecce, Cpeay KOTOPBIX BBLACTSIFOTCS IBE TPYIIIBL: BO-TIEPBBIX, TE, YTO MOATBEPXKAAIOT (aK-
THYECKOE y4acTHe B CyAeOHOM 3acefaHuy (ydacTue MPeACTaBUTENs] HHOCTPAHHOTO JIUIA
B CylneOHOM 3acefaHuy W (WJIM) TPEICTaBICHUE OT3hIBA, JOKA3aTCIBCTB, XOJATAiCTB)
U BO-BTOPBIX, UHblE 00KA3AMENbCIEA UHGOPMUPOSAHHOCIU CINOPOHbL O Npoyecce.

ITpaBuio o ToM, 4TO PaKTHYECKOE YHacTHE B IIpoliecce (sIBKa NpeACTaBUTENS U Ipea-
CTaBJICHUE JOBOJIOB I10 CYIIECTBY CIIOpa U T.A.) PEaOUIMTUPYET HEeHAUIeXKalllee U3Belle-
Hue, GbLIO 3aKpemeHo B cyneOHoi mpakTuke MHoro panee’” u mmpoko npusHaercs. Ho
MO3HLIUS O TOM, YTO «HHBIE JJOKA3aTEIbCTBA MH(POPMHUPOBAHHOCTH CTOPOHBI O ITPOLIECCE
TaKXX€ PacCMaTPUBAIOTCS KAaK HajJeskallee, HO TpeOyeT B3BEIIEHHON OLICHKH U3BEIIEHHS.

19 Tak, manpumep, B nene «CounnpecTOanKa» ¥ Komnanun «Buc Tpeimunr» B onpenenenun BC PO or
18.08.2014 o mexry Ne A07/16859/13 cyx npuiiesn K BEIBOIY O TOM, 4TO HEOOOCHOBAHHBIH OTKa3 OT MOTYYEHHS
M3BEHICHUs O Tpoliecce B mopsake ['aarckoit koHBeHIUH 1965 T. mpu HCMOIb30BaHUK MHBIX 3()()EKTHBHBIX
croco0OB N3BEIIEHNS HE JieIaeT U3BelleHne HeHa uiexamuM. Jlarnee, B nene Jlesunk u Kenapt B onpenenennu
BC PO ot 29.10.2014 o nexy Ne A40-153603/13 cyx BEICKa3ajcs O TOM, YTO HEIPEJOCTaBICHHE CTOPOHON
MH(OPMAIIMU O CBOEM aJIpece KOHTPAreHTy BO3JIaraeT Ha 3Ty CTPOHY PHUCKH HEHM3BEICHHUS, B TOM YHUCIE IO
laarckoit kouBenuuu 1965 r. B nene «O3KOTEPPA» BC P® B ompenenenun ot 26.04.2017 mo geny
Ne A75-7512/2016 oTMeTHI: €CIU JTULO 3HAIO O TIPOIECCE, HO HE yYacTBOBAJIO B HEM, TO OHO HECET HeTraTHB-
HBIE TIOCIIEJICTBHS TAKOTO MMACCHBHOTO TTOBEACHHS.

20 TIpaBuio o Tom, 9T0 (haKTHYECKOE YUAaCTHE B TIPOIECCE (BKA MPEICTABUTENS U TIPEICTABIEHUE JTOBOJIOB TIO
CYLIECTBY CIIOpa U T.J.) peadMINTHPYET HeHaIexanlee N3BEeIeHNe, ObUTO 3aKPETUICHO B CyA€OHOM MPaKTHKE
MHoro panee®” u mmpoko npusnaercs Cm. nanpumep: onpeneneane BAC PO or 28.10.2011 Ne BAC-8661/11,
omnpeneneane BC P® ot 01.07.2015 mo ey A40-75206/2014.
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Hemno B Tom, 9TO Takas WH(GOPMHPOBAHHOCTH CTOPOHBI O MPOIECCE MOXKET JOCTH-
raThbCs 3a CUET UCIOJIb30BaHMsI YaCTHOIIPABOBBIX CIIOCOOOB BPYYCHUS CyISOHBIX JIOKYMEH-
TOB ¥ TIOYTOBBIX KaHaoB. CIIEJICTBHEM TaKOTO MOJX0/a MOXKET CTaTh OTXOJ OT MPSIMOTO
coOroicHUsT TpeOOBaHMN MEXKIYHapOIHBIX TOroBopoB Poccuiickoii denepannm, B TOM
YUCJIE OTOBOPKHU O BO3paXCHMH B OTHOIIECHUU ctathil 10 ["aarckoif KOHBEHIIMH, a TaKXKe
crathu 5 KueBckoro cornamieHus.

Bunurcs, 94T0 3TOT pUCK — HUBEIUPOBAHUSA IEHCTBUS MEKIYHAPOIHBIX COTJIALICHUIN
cornamennii — Obu1 npesickasyeM, u B 2019 r. Bepxosusiit Cyn P® B onpenenennn BC PO
ot 30.04.2019 no ey Ne A35-2592/2018 nan nosiCHeHUE 10 MOPSIIKY MPUMEHEHHUS CTaH-
napra 3(p¢GEKTUBHOIO M3BCIIEHUS, aKICHTUPYsS BHUMAHHE HA TOM, YTO IOCIEAHUN HE
HampaBJieH Ha MPEOJOJIeHIE ACWCTBUS MEXIYHAPOIHBIX COTIANICHUN — MPU M3BEIICHUU
HE00X0AMMO COOJIFOaTh KOHBEHIIMOHHBIC MEXaHU3MBbI, B TOM YHCJIE U T€, YTO MPEAYCMOT-
pensl crateeit 5 Kuesckoro cornamenus 1992 r., ecau trakoBoe npuMeHrMo. Cya oco6o
OTMETHJI, UTO «HM3BEIICHUS O CyJAeOHOM Ipoliecce, HAIPABICHHBIE C HAPYIIICHHEM HOPM
MeXIyHapoaHOro joroBopa Poccuiickoii denepaiiuu, 00eceUnBarOIUX FOCY1aPCTBEH-
HbIE TAPAHTHH 3aIUTHI HAXOSAIINUMCS 10 €€ IOPUCINKINEH Ha €€ TePPUTOPUH JIUIaM, He
MOTYT CUHTAThCS HAIJISKAIUMI». Ho y TOOpOCOBECTHOM CTOPOHBI €CTh MPaBO JI0KA3aTh,
YTO BTOpasi CTOPOHA 3HaJla O Cy/Ie0HOM IpoIliecce, UMella BO3MOXKHOCTh 3alllUINaTh CBOU
IpaBa, HO, AEUCTBYS HEJOOPOCOBECTHO, UCKITIOUUTENBHO B IEJSAX MPEOIO0ICHNUS UCTIONHE-
HUSl HHOCTPAHHOTO CYJIEOHOTO PEIICHMSI CChUIACTCS Ha HECOOII0ICHIE MEKIYHAPOIHOTO
noroopa npu nzBeniennn. BC PO oTMeTHI1, 4TO UMEHHO B MaKol CUTYaIlH CyJ] yCTaHaB-
JMBACT 0OCMOAMENbCEA PAKMUYECKO20 U3BeUujeHUsl I OMCYMCmeue 310ynompeoieHuil
CO CTOPOHBI BCEX YYaCTHUKOB MPaBOOTHOIIEHUH.

Ho mpumeuatensHo, uTo manee B O030pe cymeOHOW mpakTtuku BepxoBHoro Cyma
Poccuiickoit ®eneparmu Ne 3 2019 1.2 (nanee — 0630p 2019 r.) cmandapm s¢pdexmus-
HO20 u3eewetust Obll 3aKpenieH KaxK AlbmepHamuea Ha0aedcaue2o U3geujeHus no KOHGeH-
YUOHHBIM MEeXAHUIMAM 6e3 aneiiuposanusi K RPUHYUnYy 000poco8ecmHocmu: «A3BeIIeHne
0 cyAeOHOM Mpoliecce B WHOCTPAHHOM CyJe SBJISIETCS HAJICKAIUM, €CIH COOJIIO/IEH
MIOPSZIOK M3BEIIEHUS, YCTAHOBJICHHBII HOPMaMU MEXTyHAPOTHBIX IOTOBOPOB, OO0 HMMe-
IOTCS JOKa3aTeNbCTBa APPEKTUBHOrO ((HaKTHUECKOr0) U3BEIICHUSI CTOPOHBI O Cy/IeOHOM
pa30upaTeNbCcTBE B MHOCTPAHHOM CyJie (IIpelICTaBIeHBl JOKa3aTelbCTBA TOTO, YTO OHA
3HaJIa 0 TAKOM CyJIeOHOM pazOUpaTENbCTBE).

Hanee B npaktuke 3T0oT noaxon noareepxaaics BC PO. Tak, B onpeaenenuu BC PO
ot 03.12.2021 mmo memy A40-162711/2020 o mpu3HAHUK U IPUBEICHUN B UCIIOJTHCHHUE pe-
menns Beicokoro cyna [IpaBocynus AHravnu u Yaibca 0 B3bICKAaHUU CYACOHBIX PAaCX0/I0B
BC P® BHOBH NOUEPKHYI CAMOCTOSTENILHOE 3HAYCHNE CTaHAapTa 3P (EKTUBHOTO U3Be-
IIIeHHs [0 OTHOIMIEHHUIO K (POPMaTbHOMY KOHBEHIIHOHHOMY MEXaHH3MY .

Takum 00pa3oM, B TMPAKTUKE POCCUUCKUX CYJOB CHOPMHPOBAJICS MOIXOJ IO
MpOBEpKe B TOM 4ucie U 3 (PEKTUBHOTO M3BEIIECHUS HHOCTPAHHOTO OTBeTYrKa. C OgHOM
CTOPOHBI, 3TO MO3BOJISIET IPEOJI0JIETh POOIEMY 370yOTPEOJICHUS IPABOM Ha KOHBCHIIU-
OHHBIEC KaHaJIbl U3BEIICHUS — JIIUTEILHBIC U CIIOKHBIC — B CUTYAIMH, KOT/]a HHOCTPaHHBIN

2 0630pe cyaedHoit npaktuku Bepxosroro Cyna Poccuiickoit ®eneparnun Ne 3 3a 2019 1. (yB. [Ipesumnymom
Bepxosnoro Cyaa PO 27.11.2019) // Joctynen B CIIC «KoHCYJIBTaHT TLTIOCH.

22 Ho mipm 5TOM He 6bUIO TIPH3HAHO 3(G(DEKTUBHBIM U3BENIEHHE TI0 HIEKTPOHHOM TI0YTe, HATPABIEHHOE MPE-
CTaBHUTEISIM OTBETIHKOB IO KOPIIOPATUBHOMY ITOYTOBOMY apeCy, UCXOIIee, KaK YCTAaHOBHII CyJ, OT HEN3-
BECTHOTO JIMIIA M COJEpXKaBIIee CCHUIKY Ha (ailyl, KOTOpbli He OoTKphIBajics (ompenenenne BC PO or
03.12.2021 o ney A40-162711/2020).
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OTBETYHK JIOCTOBEPHO 3HAN O CyACOHOM IMpoliecce, HO CChIJIASTCS Ha OTCYTCTBHE U3BEIIIe-
HHS Ha OCHOBE MEKIyHapOAHOro coriamieHus. C Ipyroi CTOPOHBI, BO3HHUKAET BOIIPOC 00
YCIOBUAX NPHMEHEHHUs cTaHaapTa 3P (GEeKTUBHOIO U3BEIICHUS U Pa3rpPaHUUYCHHUS CIy4acB
MIPUMCHEHUS KOHBCHIIMOHHBIX M aIbTEPHATHBHBIX MM KaHAJIOB N3BEIIIEHUS B CBETE COOJIIO-
JICHUsI 00SI3aTENBLCTB M3 MEXKTYHAPOIHBIX JOTOBOPOB M MPUHIIMIIA pacta sunt servanda.

YcaoBus npumeHennsi ctanaapta 3¢ GeKTHBHOr0 U3BeleHUs

Crannapt 3h(heKTHBHOTO M3BEHICHUS KaK BO3MOXXHOCTh BHEKOHBEHIIMOHHOTO HH-
(hopMHPOBaHKsI ”HOCTPAHHOTO OTBETYUKA MOJACPKUBAJICS PSIIOM POCCHICKHUX IKCTIIEPTOB
KaK JOMYCTUMBIN, HO TpH ompeneleHHBIX oOctostenscTBax (Eliseev, 2016; Kudelich,
2015).

Bumurcst, uro pukcanus B pocCUICKO# IPaBOIPUMEHUTENBHOM MTPAKTHKE CTaHAapTa
3¢ (heKTHBHOTO U3BEIICHNS BCE )K€ OTHIOAD HE MPEATONaraeT, YT0 MEXIyHapOIbIHE KOH-
BEHIIMOHHBIE KaHAJIbI M3BEIICHUS, B TOM uucie ['aarckas kouBeHuus /965 r. BMecTe ¢ poc-
CHUICKON OrOBOPKOI O HEMPUMEHEHUM CTaThu (), MOTYT MPOCTO 3aMEHSATHCA MPU TPaHC-
IPaHAYHOM Cy/IeOHOM M3BEILICHHU Ha albTEPHATUBHIA MOPSIOK HAMPABICHUS OTBETYHKY
nHpopMar o cyneObHoM mporecce. [I[pUMEHHMOCThP KOHBEHIIMOHHBIX MEXaHW3MOB
YCTaHaBIHMBAIOTCS, B TEPBYIO OdYEpellb, CAMHUMH MEXIyHAPOTHBIMH JIOTOBOPAMH, WX
MpeayCcMaTpUBalOLIMMHU, HO HE MMPOM3BOJILHO HAIIMOHAJIBHBIM IIPABOM TOCY1aPCTB-y4acT-
HUKOB MEXIYHAapOIHOTO IOroBOpa. Ba)xHO, 4TO B OTHOIIeHWH |'aarckoii KOHBEHIIUU
1965 1. pu3HAH €e UCKIIoUUmenbHblll XapaKkTep, T.e. €€ KaHaIIbl SBJISIOTCS ¢TUHCTBEHHO
JOCTYMHBIMH JUTs HCTIOB30BAHMSA B TeX CITydasx, KOTa KOHBEHIMs npuMenuma’. CooT-
BETCTBEHHO, KOHBEHIIMOHHBII MEXaHU3M OCTAeTCS OCHOBHBIM CTaHIAPTOM CYAEOHOTO H3-
BEIIEHUS MHOCTPAHHBIX JIUL], YTO — B CHITY CIIOKMBLIETOCS] B POCCHUCKOM CyIeOHOM mpak-
THKE [T0X0/1a — He MCKIII0YAET MPH OTPEICICHHBIX YCIOBUAX MPUMEHEHHUS CTaHaapTa 3¢-
(eKTHBHOTO M3BelICHUS. BUAUTCS BOZMOXKHBIM 0003HAYNTh HECKOJIBKO TAKUX CUTYaIIHH.

Bo-nepBbIX, MOXHO MOTHOCTBIO COTJIACUTHCS C MO3UIMENH O TOM, UTO 8 mex CAYYasx,
K020a MeAHCOYHAPOOHBLIL 002080p, NPEOYCMAMPUBAIOWUL ONpede/leHHbL KOHEEHYUOHHBLI
KaHau usgewjenuss, He NPUMEHAEMcs, Mo2ym UCIIONIb30BaThCsl HHbIE TPaBUila U3BELICHHUS,
B TOM 4YHCJIe HE CBSI3aHHBIE C MEXTyHapoaHO-TIpaBoBbiMu MexaHu3mami (Eliseev, 2016).
Taxk, sHanpumep, [ aaeckas xousenyus 1965 2. B cuiry ab3ama 2 ee craThu 1 HE IPUMEHS-
eTcs, eclu aJipec MoJTyJaTesis JOKyMEHTa He H3BecTeH .

Janee — Ta »xe ['aarckas koHBeHIHS B ab3are 1 ee cratbm 1 ouepunBaeT KpyT mpeje-
JIOB €€ MPUMEHEHUS CIIeTyIOINM 00pa3oM: OHA TPUMEHUMA B TPaKIaHCKUX HITH TOPTOBBIX
JIeJiaX BO BCEX CIyyasX, IPU KOTOPBIX CyAeOHBIA WIIM BHECYJEOHBIN TOKYMEHT HeobOXxo-
OUMO Hanpasumsv 0/ nepedayu Uiy epyuenus 3a epanuyeli. P mpaBomopsIKOB UCXOISAT
U3 TOTO, YTO 3TO TOJIOKEHHE TPeOyeT MEKAyHAPOAHO-IIPABOBOIO TOJIKOBAHUS, KaK ycTa-
HOBJICHHOE KOHBEHIIMOHHON HOPMOH, HO UHBIE UCXOMAT U3 TOTO, YTO 3TO MOJIOKEHUE TOJI-
KyeTcsi CyJJOM B COOTBETCTBHU C HAIIMOHAJBHBIM TPABOM CTPAaHbl MECTa pa3pelicHUs
cnopa. Bropoit momxoxm monmdepxkaH odkcnepramu [aarckoil KOHGEpEeHIMH Kak
CIIOKMBIIMIACA®, HA 4TO O6pamtanock BuuManue u B Poccun (Eliseev, 2016). DTo mo3Bo-
JUI0 HAMOHAJIBHBIM TPABOIOPSAKAM OCOOBIM O0pa3oM TPaKTOBaTh CUTYalMH, MpU

23 MMynxrel 25, 44 Tpaktuueckoro pykosoactsa 2007 r.

24 TIpu 3TOM JTMCKYCCHOHHBIMH OCTAIOTCS BOIIPOCHI O TOM, KTO 00513aH YCTAHOBUTE aJpeC OTBETUHKA, MOYKET
T JIEKTPOHHBIH aipec OTBETUMKA pacCMaTPUBATHCS Kak ajpec Ui neielt ['aarckoit konsenmu 1965 r. u ap.
sorpockl (Eliseev, 2016).

25 [Myukret 26-41 Mpakruueckoro pykosojctsa 2007 r.
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KOTOPBIX HE TpeOyeTcs HalpaBJICHHE M3BEUICHUHN 3a TPaHUITY, YTO MOCTABHIO BOIPOC O
MIPAKTUKE TaK HA3bIBACMbBIX «3aMEIIAIOIIUX)» U3BECIICHUH.

«3amematomue» u3Bemenus (Dodge, 2022) wim ¢ukyuu ussewersi, A3BECTHHIC B
HanOoJIee PacpOCTPAHCHHOM BapHaHTE KaK UHCTUTYT remise au parquet — Ipe3yMITIus
M3BEIICHHS OTBETYMKA IO ()aKTy BPyUEHHUS JOKYMEHTOB KOMIICTCHTHOMY JOJDKHOCTHOMY
nuny (HampuMep, IPOKypopy B mpumeHsBIieiics panee (o 2005 r.) dbpaHIy3ckoi Mo-
nenn’®, WM rocyIapcTBEHHOMY CEKPETapio IITaTa — B aMEPHKAHCKOMN), KOTOPBIH Jaliee
yke OepeT Ha ceOs 3aady 1o MOCIeayIomeH mepeaade TOKYMEHTOB B HHBIC KOMIICTCHT-
HbIC OpraHbl JJIs BPydYeHHS WX KOHEUuHOMY ajnpecary. Ho Takoit momaxoz mnpusHaeTcs
JKCIEpTaMU KaK BCTYNAIONIUK B KOJUTUIAIUIO C MEXKIAYHAPOAHBIM CTaHapTam ['aarckoi
xouBenuun 1965 r.*” u ¢ mpaBom EBporneiickoro Coro3a®® (manee — EC) (Anthimos, 2017).
Psin ctpan, Hanpumep, benbrust, mpu3HaBaiu U3BEIICHUE remise au parquet TpoTUBOpEYa-
UM myoamaaoMy mopsiaky (Gossl, 2016:88). Okcneptol CIIA Takke ycMaTpUBarOT IIPO-
TUBOPEUHE remise au parquet NPUHIUIY HaJuIexkaied mpoueaypsl (due process), rapan-
TUpoBaHHOMY YeThlpHanuaToii nonpaskoii kK Koncturyuuu CILA (Dodge, 2022), mpuyem
CHSTHE MPOTHBOPEYHS KaK pa3 TpeOyeT HalpaBIeHUS H3BEIIeHU 10 [ aarckoif KOHBEHITUH
1965 1. (Dodge, 2022). Mnaue roBopsi, GUKIHS BPyUSHHS MTEPECTAET OBbITH HaICKAIAM
3aMelIaroIiM H3BEIIeHHEM U TpeOyeT HalpaBIeHUs IOKYMEHTa 3a TPaHHUIly, & 3HAYHT —
roAmnanaet moxa chepy merictus ['aarckoit KOHBEHITHH.

[MpumeuarensHo, uTO B cutyanuu u3sectHoro CIIIA «3amMerniaroniero» M3BEHICHUS
HWHOTO poJa — Bpy4eHUs JOKyMeHTa ah(UINPOBAHHON ¢ OTBETUYNKOM WIIH €0 JOYepHEH
KOMIIAHUU TIPU YCJIOBUH, YTO CTEMEHb OJU30CTH M B3aUMOCHCTBUS MX C OTBETUYUKOM
TaKOBa, YTO MOXKHO OBLJIO CO BCEH OYEBHIHOCTHIO MOJIATATHCS HA Mepeady eMy H3Bellle-
HU” — CyJIBl H 9KCIIEPTHI TAKOTO MPOTHBOPEUHS ¢ MPUHIUIIAMH HaJIeKAIIEH IPOIeLyphl
(due process) He ycMaTpUBaIOT, IoJiarasi, 4TO TaKOE «3aMEIIA0Ieey H3BEIICHUE JICTH-
TUMHO B TIpeJeNax TPAKTOBKHM COOTBETCTBEHHO, HE IMPEHAIOJIAraloT HEOOXOIMMBIM

26 Takol mOpsOK ObUT OTMEHEH BO ®panumu 1ist crpan-ydyactauil I'aarckoit kousenuuu 1965 r. (Ilpakruue-
ckoe pykoBojcto 2007 r., . 9).

27 Taarckasi KoHBeHIUs 1965 I. 11s 1esell IpeooieHus IPUMEHUMBIX B PAJIE CTPAH TOAX0A0B (PUKTHBHOTO
WM YCJIOBHOTO BPYYEHHs CHELHUAJIbHO NpEeIyCMaTpHBaeT CTAaThio 15, HAmNpaBiIeHHYIO Ha IOWCK OalaHca
MEXIy NPaBOM UCTIIa Ha PACCMOTPEHHE CIOpa B Pa3yMHBIi CPOK M ITPAaBOM OTBETYHKA HA CYACOHYIO 3allUTY.
C npyro#t cTopoHsl, Kak oTMedeHo B 1. § IIpaktudeckoro pykosoactBa 2007 r., KonBeHIMsa He ycTpaHsAeT
NPOLIEAYPY Femise au parquet, HO TIPA 3TOM «HAIPaBJICHA Ha 00ECIICUCHHE 3aIUThl HHTEPECOB OTBETYHKA OT
MOTEHIHAILHO HETaTUBHBIX MTOCIEACTBUH TaKOH CHCTEMBI».

28 Cyn EC B 2012 1. B nene Annep (C-325/11, Krystyna Alder & Ewald Alder / Sabina Orlowska & Czeslaw
Orlowski, ECLI:EU:C:2012:824. Tekct noctynen Ha o¢umuansHoMm caiite Cyna EC. Pexwum nocryma:
www.curia.eu (mata oopamienus: 20.12.2022) Bbickasaics o ToM, 4to Permament Ne 1393/2007 Esporneiickoro
napinamenTta 1 Coseta ot 13 Hos6pst 2007 T. 0 Bpy4eHHH B TOCYJapCTBAaX-WICHAX CyJIeOHBIX M BHECYJEOHBIX
JOKYMEHTOB I10 IPakJaHCKUM MJI KOMMep4eckuM JienaM (TekcT nocTyneH Ha oQUIHaNIbHOM CaifTe IpaBOBOM
unpopmaumun  EC. Pexum  gocryma:  https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%
3A32007R1393 (mata obpamenus: 20.12.2022) uckiIroUaeT yCIOBHOE BpYUYCHHUE, PETyCMOTPEHHOE HAIHO-
HAJIGHBIM IPaBOM KaKoro-Jnu00 rocyaapceTsa (1. 32 cyneOHOro akTa), i COOTBETCTBEHHO, HCKOPEHSAET KaKHe-
6o dhopmel pukTHBHOTO M3BemeHus (Anthimos, A., 2017, 23). EBponeiickas MoJieNb CyIeOHBIX U3BEIICHHN
ObLIa IpeIMETOM HCCIIEI0OBAHUI MHOTHX SKCIEPTOB (CM., Harpumep: Dominelli, 2018).

2 Dra nosunus Obuta u3NOKeHa cygamu Viummmoiica B m3BectHom jene  Schlunk (Volkswagen
Aktiengesellschaft v. Schlunk, 486 U.S. 694 (1988), Available at: https://supreme.justia.com/cases/federal/
us/486/694/ [Accessed 20th December 2022], rae nouepHsiss KOMIAHUsS HHOCTPAHHOTO OTBETYHKA ObLIa TIPH-
3HaHa HEOOPOBOJIBHBIM areHTOM IIOCIIETHET0, B CBA3M C YeM BPYUCHHE ei JOKyMEHTOB MOXHO paccMaTpu-
BaTh KaK «3aMEIIAoIIee» H3BEIICHHE HHOCTPAHHOTO OTBETYHKA, HE TPEOyrollee HANpPaBICHHUS MMOCIEIHEMY
n3BenieHus no ["aarckoit kouBeHIMU 1965 T., MOCKOJIBKY HET HEOOXOIUMOCTH HATPABICHHS TOKYMEHTOB 3a
rpanuny (a63. 1 cr. 1 [Naarckoii kouBeHImy 1965 1.)
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3aelicTBoBaTh ['aarckyro koHBeHIHIO 1965 T. B mopsiake ToiakoBaHUsA ee ab3ama 1 cT. 1
(Dodge, 2022). Takum 06pa3oM, psia CTpaH COXPaHIIOT HAMOHAIBHO-MPABOBOM MOIXON
B TOJIKOBaHUU NpenenoB npuMeHeHus ['aarckoit konBeHuuu 1965 r. u kpyra cuTyauui,
B KOTOPBIX HaIIpaBJICHHUE U3BEIICHUS 3a TPAHUITY HE TpeOyeTcs.

JMCKyCCHOHHBIM OCTAeTCsl BOMPOC O BO3MOXKHOCTH UCKJIIOUECHUS MpuMeHeHus ['aar-
CKOM KOHBeHIIUU 1965 T. no coenawienuro cmopoH, TOM YHUCIIE €CIIM CTOPOHBI, HAIIPUMED,
BKJTFOYMJIA B KOHTPAKT IMOJIOKCHHUE 00 3JIEKTPOHHOM H3BEIICHUH O MPOIECCe U yKa3aau
azipec 3IEKTPOHHOM MOYTHI 11 Takoi 1enu (Tamayo, 2000). CtpaHbl, HCXOASIIHE U3 Ty 0-
JTUYHO-TIPABOBOM KOHIIETITUHU CYJEOHOTO M3BEIICHUS, KaK MPaBUIIO, HE MPU3HAIOT TaKyIO
BO3MOXXHOCTh JIOTOBOPHOT'O HCKJIFOUEHUS ITyOJIMYHO-IIPABOBOM OO0S3aHHOCTH TOCYJap-
crBa’’. TIpu 3TOM B POCCHIICKON JTOKTPHHE BBICKA3bIBAIUCH TE3HUCHI B MOMIEPHKKY IIpaBa
CTOPOH Ha COTJAIIEHHE O MOPSAKE AocTaBKh cyneOHbix moxkymentoB (Eliseev, 2016).
[IpumeuaTensHa creayomniast MO3UIKs 110 STOMY BOIIPOCY: TOTOBOPHOE HCKITFOYSHHE TIPH-
MeHeHus ['aarckoi KoHBeHIUU 1965 T. HeIOIMyCTUMO, TaK KaK OHAa MMIIEpaTHBHA B TEX
CIIy4asix, KOr/Ia MOJUICKUT MPUMEHEHUIO, T.€. KOTJa CyJAeOHBIA JOKYMEHT JOJDKCH OBITh
HaIpaBJIeH 3a TpaHuIly IpaBonopsaka cyaa (ad3 1 cr. 1 Konsenmuu). Ho eciu cornarie-
HUE CTOPOH O HAIIPABJICHUH M3BEIICHUS TAKOBO, YTO OHO HE TpeOyeT HApaBICHUS H3BE-
[ICHHUH 32 TPaHMIly — HalpuMep, Ha3HAYEeH MECTHBIN IIPEICTABUTENh WIH YKa3aH aJipec B
CTpaHe CyJia — TO B TaKOU cuTyannu KoHBEHITHS yTpauuBaeT CBOIO MpuMeHUMOCTE (Coyle,
Effron & Gardner, 2019). BC P® eme npeacrout BepabOTaTh OTHOLICHHE K AaHHOMY
BOIIPOCY.

Takum oOpa3oM B cirydae, €Ciii KOHBEHIIMOHHBIA KaHaI HEITPHUMEHUM B CHITY TI0JIO-
KEHHH MEXIyHAapOJHOTO JOrOBOpa, €ro MpeayCMaTpUBAOIIEro, rocyaapcTBo Oyjaer
WCTIONB30BaTh ANBTEPHATHBHBIE BapHaHTHl HAMpPaBICHUS CYAEOHBIX JOKYMEHTOB.
B nmocneayromiem B mpoleaype dK3eKBaTypbl Ha CyIe0HOE PElICHUE CY/J] TOCyapCTBa, Tie
nctpedyercs MpU3HaHKE U MTPUBEJICHUE B HCIIOJIHEHUE, OLIEHUT KaK BOIPOC O IPUMEHUMO-
ctu KoHBeHIIMH (M MOXKET Pa3oNTHCh B OIICHKE MPECIIOB €€ ICHCTBUS, MPU3HAB HE0bOoC-
HOBaHHBIM OTKa3 OT €€ UCIOJIb30BAaHMUsI ), TAK U BOIIPOC O COOTBETCTBUU MUCIOIB30BAHHOTO
METOJa BPYUEHUS CTaHIapTaM HauIexaIie mpaBoBoi mporeaypsl (due process), my0Ommd-
HOMY TOPSIIKY.

HckmoueHneM u3 cTporo-hopMaibHOTO CTaHIAPTa B O3y IPPEKTUBHOIO MOXKET
OBITh CUTYyalwsi, TJI€ IPY WHOM TOJIXOJE peaiusayus npasa Ha cyo, eapaumuposanHozo
HOPMAMU U HAYUOHAILHO20, U MENCOYHAPOOHO20 npaesa, Oyoem 3a010KUpOSaHa O
ucmya. Tak, mpuMmedaresneH onblT Benmnkoopuranun. B cuty cT. 6.8 I'paskmancko-mporiec-
cyansueix npasun (I'TIT) Bemuko6putanuu 1998 r.°! cyn, kak npy u3BelIeHNN B HALMO-
HaJIBHOM IIpOLIecce, TaK u pu u3Beriennn nHocTpanHbIx jull ((RSC Order 69, Rule 3(5)),
BIIPaBE OTCTYIUTh OT (hOPMAIBHBIX CIIOCOOOB U3BEIICHHUS CTOPOH CYIeOHOTO Mpoiecca U
MEPEeUTH K ajJbTEPHATHBHBIM crioco0am, 000cHOBaB uX. [Ipu 3TOM 3asBUTEb JOJDKEH B
MIPOIICHUN O TIPUMEHEHNN BBIOPAHHOTO METOJA COCTATBCS HA 8ECKVI0O NPUUUHY U NPUTLO-
Jlcums  doxazamenvcmeda, noomeepoicoaiowue ee (u.l cm. 6.8). Ilo CBUIETENBCTBY
JKCIIEPTOB, B CyIeOHON MPaKTHUKE UCKIIFOUYUTEIHFHOE U JIOMYCTHMOE TOJIEKO B OCOOBIX CITY-
gasx OTCTYIUICHHE OT KOHBEHIITMOHHBIX KaHAJIOB BO3MOXKHO, €CJIH M3BEUICHUE B TIOPSIKE,
MIPElyCMOTPEHHOM MEXyHApPOIHBIM JJOTOBOPOM, 3aHUMAET OYEHb JJIUTEIbHBINA TEPUO/T
BpeMeHH, BIUIOTh A0 Troaa (Eliseev, 2016). B CIIIA B cBoe BpeMs HOCTYH K H3BEIICHUIO

30 TTynkr 43 IpakTuyeckoro pykosoactsa 2007 T.

31 The Civil Procedure Rules 1998, Supreme Court of England and Wales Country Courts 1998 No.3132 (L.17).
Available at: https://wipolex-res.wipo.int/edocs/lexdocs/laws/en/gb/gb317en.pdf [Accessed 20th December
2022].
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ANbTEPHATUBHBIM KOHBEHIITHOHHOMY CITOCOOOM OBLIT MTPEIOCTaBIeH B OTHOIIEHUH POCCHH-
CKHX OTBETYMKOB, MOCKOJIBKY coTpyaHuuecTBo Poccun u CIIIA no [Maarckoil kKoHBeHIIMU
1965 r. mpuocraHoBieHO B cBsi3H ¢ BBeAeHMeM CIIIA mutatHoro mopsiaka BpydeHUs
noxymenTos” (Willig, 2009).

Haxowner, enie 0JJHO U3 BO3MOXHBIX YCIIOBUH TPUMEHEHUs cTanaapTa 3¢ dexruBHOrO
M3BEMICHUS W3JI0)KEHO B pacCMOTPEHHOM BhIMIe keiice Ne A35-2592/2018, u3 koTtoporo
CIIEAYeT, YTO 3TOT CTAHAAPT MPHUMEHSIETCS MOAbKO 6 CUMYAyUsx Hed0OpOCo8ecmHOCuU
CMOpOHYL, uzbezaroujeli IK3eKAMYpbl CCbLIKOU HA HeCOOTI00eHUe KOHBEHYUOHHBIX MeXa-
HU3MO8 HanpasieHus cy0ebH020 U3BeujeHuUs.

Taxum o0pa3zom, BUAMTCS, 4TO 3(p(PeKTUBHOE N3BEIICHUE BBICTYIIACT He KAK NPOCHAas
anbMepHamu8d KOHBEHYUOHHbLIM MeXaHUu3Mam, HO KaK 0Onycmumas npu OnpeoeieHHbiX
VCA08UAX: HAIPUMEP, B CIIy4asx, KOTJAa KOHBEHIIMOHHbIE MEXaHU3MbI HE IPUMEHSIOTCS B
CHITy CaMUX TIOJIOXKESHUN MEKIYHAPOIHOTO JOTOBOPA; IPH T0KA3aHHOM 3J10yTIOTPEOIeHUN
CO CTOPOHBI OTBETYHKA 110 CYACOHOMY PEIIEHHIO; B UCKIIOUNTENIbHBIX CIy4asX, KOr/ia Mpu
WHOM TIOJIXO/€ TMPaBoO Ha CyJ CO CTOPOHBI UCTHA OyneT 3a0JIOKMPOBaHO, HAIPUMED, MIPH
TOJTHOW HEBO3MOYKHOCTH KOHBEHIIMOHHOTO M3BEIICHNS OTBETUYHKA.

Oco060 3HaYHMO ¥ TO, YTO KOHBEHIIMOHHBIEC KAaHAJIBI HAIPaBIICHHS CYAeOHBIX U3BEIIIe-
HUHW TPEronaraloT COOII0/IeHNEe 3HAYMMBIX TPOIECCyallbHBIX TapaHTUH W3BENIaeMOTO
nuia (COOTBECTBYIOMIHH A3BIK JOKYMEHTA, TTOJTHOTA CBEICHUH | T.J1.) M CIIyXKaT CBOEH 11e-
JbE0 00ECIEUnTh B TOM YHciie (PUKCALUIO BPYUECHHUS N3BEIICHHSI, BRICTYTIasl OJHOBPEMEHHO
U CITIOCOOOM, U JJOKA3aTeILCTBOM M3BeIIeHUs. B cuTyariu 3 GeKTHBHOTO W3BEIICHIS Ta-
KOT0 (hOpMabHOTO TOATBEPKACHHUS MOTyUYEHUS U3BEUICHHSI CO CTOPOHBI KOMIIETEHTHOTO
oprana He OyneT. COOTBECTBEHHO, CTaHAIPT IPPEKTUBHOTO U3BEUICHHS, BO-TIEPBBIX, BO
BCEX CITydasX JOJDKEH MPEATONaTh, 9TO JIETHTUMHAS MH(POPMHUPOBAHHOCTH O CyIeOHOM
pa3duparesnbCTBE BO3MOXKHA TONBKO HpU  COOMOOeHUU 6OA308bIX  NPOYECCYATbHBIX
epaHamuli u3eeuaeMoco iuyd, a BO-BTOPBIX — TpeOyeT OLEHKU 00KA3amenibCme TaKoro
MH(POPMUPOBAHHS". BUIAUTCS, 4TO 3T BOMPOCHI JOJKHBI OBITH B [OJIE 3pEHHS CYI0B TIPH
orieHKe 3(()eKTUBHOTO M3BEIICHUS OTBETYHKA.

[Tocnennee 0cOOEHHO aKTyaIbHO B CBETE IU(PPOBU3AINH H IIOBCEMECTHOTO MCIIONb-
30BaHUS AJIEKTPOHHBIX CPEACTB KOMMYHMKalMM. BO3HMKaeT BONpOC O COOTBETCTBUU
HamnpaBJeHUs W3BEUICHHWS O CyAeOHOM TIpolecce IO 3JIEKTPOHHOW I04YTe CTaHAapTy
3¢ (HeKTUBHOTO U3BEIICHHS. 3a PyOeKOM 3Ta MpoOIieMaTHKa AaKTHBHO HCCIICAYETCS
(Hedges, Rashbaum & Losey, 2009; Lewis, 2008; Tamayo, 2000) B cBeTe pa3BHBarOIIEHCS
CylIeOHOM MPaKTUKH, IPUYEM TTIOAHUMAETCS MpodeMa Kak ¢ TOUYKH 3PEHHS] COOTBETCTBUS
W3BEIICHHUS 0 IEKTPOHHOM nouTe ["aarckoit kouBeHuu 1965 r. 34,TaK U C TOYKH 3pEHUA

32 Undopmanus Munrocra Poccun «O MOpsijike COCTABIEHHS U UCTIONHEHHUS 3aI[POCOB O BPYYEHUH JIOKYMEH-
TOB U MOJIyYESHHUH JI0KA3aTeJbCTB I10 TPaXKJAHCKUM WM TOPTOBBIM JeNaM B paMkax KOHBEHIMH 0 Bpy4YeHHH
3a TpaHUIEel CyleOHBIX U BHECYINEOHBIX JOKYMEHTOB IO IpaXIaHCKUM WJIM TOPrOBBIM nenam 1965 rona,
KoHBeHIMH 0 NOTy4YeHNH A0Ka3aTeNbCTB 110 MPakAaHCKUM WK TOproBeM aenam 1970 roga u Konsennuu no
BOTIpOCaM TpakaaHckoro npotecca 1954 ronay» // Joctynao B CIIC «KOHCYIBTaHT TLTIOCH.

33 Tak, SKCIEPTHI MPETATAIOT PA3INIHBIE KPUTEPUH OIEHKHU JIETUTUMHON HH()OPMUPOBAHHOCTH O CyIE0HOM
TIporecce BHE KOHBEHIIMOHHBIX KaHAJIOB: HAIIPABIICHHE H3BEIICHNS HaJIeXKAIeMy OTBETIHUKY, IIPOBEPSIEMOCTh
JIOCTABKH COOOIIIEHHMSI, 3aMETHOCTb COOOIIEHUS, JOCTaTOYHBIH JOCTYH K MOBECTKE M Cy/eOHBIM JJOKYMEHTaM
(Upchurch, 2016). DT1oT BOmpOC, TaKKe CTAaHAAPTHl JOKa3bIBaHUS (AaKTHYECKOTO W3BEIIEHHs TpPeOyIoT
JaJbHEHIIIEro UCCIIeI0BaHNs H OT/ICIBHOTO OCBEIICHHSI.

3% OTMeTHM, 4TO U3BEIIEHHUE 110 HIEKTPOHHBIM KAHANAM KOMMYHUKAIMH TIPU3HAHO dKcrepTamu | aarckoi KoH-
¢epenin He nportuBopeyanmM ['aarckoit kouBeHimu 1965 r. u He 3ampenieHHsiM eto (Conclusions and
Recommendations of the Special Commission on the practical operation of the Hague Service, Evidence and
Access to Justice Conventions (20-23 May 2014). Available at: https://assets.hcch.net/docs/eb709b9a-5692-
4cc8-a660-¢406bc6075¢2.pdf [Accessed 20th December 2022].
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€ro roJHOCTH KaK aJIbTepPHAaTUBHOIO KaHajua u3BeleHus. Tak, Harpumep, cyaeOHoe u3Be-
IIeHHE TI0 IEKTPOHHOH mouTe B aefe Rio-International®® 6b110 MPH3HAHO AOMYCTHMBIM
cynamu CIHIA, mockonbKy KOMIaHuUs co3/aina Ou3Hec-Mo/elb, IpU KOTOPOH ¢ Hell MOKHO
OBLIIO CBA3ATHCS TOJIBKO 10 3JICKTPOHHOH noute. B npyrom nene Ehrenfeld v. Salim A Bin
Mahfouz’® cyn yctaHoBuI, 4TO ajpec SIeKTPOHHOM IOYTHl OTBETYHKA HCHOIB30BAJICS
TOJIBKO B KauecTBEe HEO(HIIMAIBLHOTO CPEICTBa OOIICHHS, M, TAKUM 00pa3oM, He ObLI
JOCTaTOYHO HAJIe)KHBIM KaHAJIOM CBSI3H, YTOOBI TAPaHTUPOBAThH, YTO OTBETUYHK IMOIYUYHUT
anektponHoe nuceMo (Hedges, Rashbaum & Losey, 2009).

OTMeTHM, YTO POCCUIICKHE Cy/bl PACCMATPUBAIHN JIOKA3aHHOE M3BEICHHE T10 DJICK-
TPOHHOMW MMOYTE KaK JIOCTATOYHOE JJIs COONIO/ICHUs cTaHaapTa 3(P¢GEKTUBHOTO M3BEIIe-
uus®’. C Apyroil CTOPOHbI, BCTPEYATNCh U JeNia, TJle MOTPEIHOCTH B XapaKTepPHCTUKAX
U3BEIICHHSI IO JJICKTPOHHOW TmoYTe (MUChbMO, HCXONSIIee OT HEW3BECTHOTO JIMIA
¥ CoJiepKaBIliee CChLIKY Ha (aiisl, KOTOpHIi He OTKphIBANCS)® He MPU3HABANUCH HA/JIEXKA-
LIUM U3BEILECHUEM.

Cpenyu anpTepHATHBHBIX KaHAJIOB pa3BUTHE 3a pyOeKOM MOIY4alOT H3BELCHMS
yepe3 CONMaNbHBIE CETH U MECCEH/KEPH , uepe3 oopaTHyio hopmMy Ha caiite’’, a Tarke
TI0CPEICTBOM TEXHOJIOTHH G1oKueitn®'. DT BapuaHThI H3BEIIEHHUS CTAHOBSTCS IPEIMETOM
npuctanbHoro ananumsa skcreproB (Tamayo, 2000; Upchurch, 2016) B Tom umcie
B aCIEKTe UX COOTBETCTBHMs CTaHAapTaM HaJulexalied IpaBoBoil mpouexnypsl (due
process), ¢ Y4eTOM TE€XHOJOTMYECKHX OCOOCHHOCTEH MmiaTopM M KOHKPETHBIX 00CTOS-
TeNnbCTB Jena. OOCYXKAAI0TCs MEePCIeKTHBBI TPUMEHEHHU HH(POPMALMOHHBIX TEXHOJIOTHHA
B pamkax ["aarckoit kouBeHiu 1965 r. (Bessonova, 2021). Dtot Bompoc TpeOyeT naiib-
HEHIIero OCMBICICHUS M UCCIIEIOBAHUSI.

35 Rio Properties, Inc. v. Rio International Interlink, 284 F.3d 1007 (2002). Available at:
https://cite.case.law/f3d/284/1007/ [Accessed 11th February 2023].

36 Ehrenfeld v. Salim A Bin Mahfouz, 2005, WL 696769 (S.D.N.Y.), Ne. 04 Civ. 9641(RCC). Available at:
http://uniset.ca/other/cs6/2005WL696769.html [Accessed 11th February 2023].

37 CM., Hatpumep, cyneOHbIe akThl o aenam A33-38685/2019, A45-39483/2019, A40-89373/2019 u ap., rue
U3BEIICHUE IO JIEKTPOHHOH mouTe cynamu KaszaxcraHa Ha CTaaumM 9K3eKBaTyphbl B Poccuu MpH3HABAIOCH
HaJJIeKAIMM, TaK KaK COOTBETCTBOBAJIO KPUTEPHIO (G )EKTUBHOTO U3BEIICHHS.

38 Onpenenenne BC PO or 03.12.2021 mo neny A40-162711/2020

% Tax, nanpumep, cyn BenukoOpuranuu B nene Gray v Hurley [2019] octaBun B cuiie ipuKa3 06 albTepHa-
THBHOM METOJIC HANPABJICHHUS OTBETYMKY KOIHU HCKa Yepe3 MECCEHDKep 3a MPEelibl IOPHCINKINU cya (B
Hosyro 3emanmuio). Gray v Hurley [2019] EWCA Civ 2222. Available at: https://www.bailii.org/ew/
cases/EWHC/QB/2019/1636.html [Accessed 11th February 2023]. B nene St. Francis Assisi v. Kuwait Finance
House cya CIILA npuiien K BEIBOAY O TOM, 4TO U3BEIIEHHE TocpeacTBOM Twitter HEJOCTYITHOTO MHBIM 00pa-
30M HHOCTpaHHOTo orBeTunka Obuio gomyctumo (The Harvard Law Review Association (2017). Civil
Procedure — Service of Process — District Court Allows Service of Process on an International Defendant via
Twitter Under Rule 4(f)(3). — “St. Francis Assisi v. Kuwait Finance House”, No. 3:16-cv-3240, 2016 WL
5725002 (N.D. Cal. Sept. 30, 2016) Harvard Law Review, Vol. 130 (7), 1962-1969.).

40 B nene Pirtek (UK) Ltd v Jackson [2017] ucTel noy4un paspelieHue Cyjia, Ha TO, YTOObl KOMHUM HCKa H
HOCJIeTYIOIIHE JIOKYMEHTBI OBUTH IpEICTaBICHBI OTBETYMKY Yepe3 pasjliell oOpaTHOIl CBs3M ero BeO-caiita
(Pirtek (UK) Ltd v Jackson [2017] EWHC 2834 (QB). Available at: https://www.casemine.com/
judgement/uk/5¢cb02e802c¢94e02¢1b892cdc [Accessed 11th February 2023]/

4B D'dloia v Persons Unknown [2022] aHruiicKuii Cyl BBIHEC IIOCTAHOBJICHHE 00 aJIbTEPHATHBHOM METOJIE
YBEIOMJICHHS O 3aCEaHHH C TIOMOIIbI0 HEB3aHMHOTO TOKEHA Ha OJIOKYEiHE B IOMOJHEHUE K H3BELICHHIO 10
anekTpoHHOH moure D'Aloia v Persons Unknown [2022] EWHC 1723 (Ch). Available at:
https://www.casemine.com/judgement/uk/62e2d868b50db92150dadd60 [Accessed 11th February 2023].
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BiinsiHne caHKUMII HA KOHBEHIMOHHbIE MEXaHU3MbI H3BeIleHH:
aeno komnanuu «CogpaxT» u npodjeMa n3BelieHNs NOACKAHIMOHHOI0 JUIa
NPHY BLIHECEHHOM NPOTHBOMCKOBOM 3amperte 1o cT. 248.2 AIIK P®

[MpeacraBnger uwHTEpec Ael0  ApOUTpakHOro cyga ropoga  MOCKBBI
Ne A40-179775/2021, u3BectHoe Kak neio kommanuu «CoBdpaxTy. @adyna 3akimrovanach
B cienytomieM. OnpezaeneHuem ApoutpaxkHoro cyna ropoaa Mockesl ot 08.09.2021 mo
neiry Ne A40-156736/2020 B nopsanke crarbu 248.2 ATIK PO Obu10 yI0BIETBOPEHO 3a5B-
nenne kommnannu «CoBdpaxT» 0 3anpere HHUIHMUPOBATH MU MPOJIOIDKATh pa3Orpareib-
CTBO B HHOCTPAHHOM CYJ€, HAXOAsIIEeMcs 3a peaenamu teppuropun Poccuiickoit dene-
pauuu, 1o Cropy MEXIy 3asBUTENEM M ero KoHTpareHToM. Ho nocneanuil nponomkuia
pa3bupaTeNbCTBO, MHUIIMUPOBAHHOE B COOTBETCTBUH C IIPOPOTALIMOHHBIM COTJIAllIEHIEM B
cyne BenukoOpurtannu. BriocieacTBUM MHOCTPaHHBINA CYJ HMPEANIPHUHSIT MOMBITKH H3BE-
CTHTB poccuiickyto kommanuio «CoBppaxt» no [aarckoii kouBeHnuu 1965 r. CynebHoe
MOpYYEeHUE O BPYUCHUH JTOKYMEHTOB OBLIO HanpaBieHo MUHHCTEPCTBOM tocTuiiun PO B
ApOuTpaXXHBIA Cya Toposia MOCKBBI, KOTOPBIHA onpeneneaneM oT 22.09.2021 ycTaHOBHIT
HEBO3MOIHCHOCHb UCNOJHEHUs NOPYUEHUS N0 He3A8UCAUUM O CYOA NPULUHAM, TIOCKOJIBKY
MIPEACTABUTENb 3asIBUTEIISI OTKA3AJICS OT MOJNyYCHHS JOKYMEHTOB HHOCTPAHHOIO CyAa.

Ho BC P® B onpenenennn ot 29.06.2022 He cOTIIACUIICS € 3TUM TOIX0I0M, 00paTUM
BHUMaHHUE, 4TO CyJ IEPBOW MHCTAHIINH He NPOGePUL UHOCMPAHHOe CYOebHoe nopyueHue
Ha coomeemcmeue OCHOBAHUAM UCHONIHEHUs U 0TKa3a B UCIIOJIHEHUH, IIPEIyCMOTPEHHBIX
yacTbio 2 cratbu 256 AIIK, HanpuMmep, Takux, Kak MPOTUBOPEUHE ITyOINIHOMY HOPSAKY,
¢ yuetoM crateit 248.1 u 248.2 AIIK PO, uckiatounTenbHONH MEXAYHapOIHON MOACYAHO-
CTH POCCHUIICKOI0 CyJia B OTHOIIEHHH CIIOpa, PACCMAaTPUBAEMOI'0 NHOCTPAHHBIM CYIOM U
BBIHECEHHOT'O TIPOTHBOMCKOBOIO 3aMpeTa Ha MpoI0JKEHHE pa3orpaTeabcTBa B HHOCTPaH-
HoM cyze. BC P® nocunran, 4To cya nepBoii HHCTaHIIMH CBOUM ONpe/eIeHUEeM haKTHye-
CKH{ HCIIOJTHIJI ITOPYyYEHHE HHOCTPAHHOTO, B TO BpeMsI Kak HE0OX0IMMO ObLITO MPOBEPUTH
HET JIN OCHOBAaHWH AJIS OTKa3a B MCIIOJHEHWH CyAeOHOrO MOpPYYEHHUs, U €CIU TaKOBbIE
HaJINYECTBOBAJIM, TO OTKA3aTh B €T0 UCIIOJIHCHHUU.

CoOTBETCTBEHHO, Jlajiee MpH TOBTOPOM PacCMOTPEHUH BOIpOca CyIO0M IEPBON MH-
cTaHnuu ApOUTpaXkHBIH cyn ropoaa Mockssl onpenenenueM ot 07.11.2022 mpenmyrie-
CTBEHHO Mpoxyomuposai no3unuio BC PO u yctanoBmII, 4T0O HCIIONHEHHE Cy1€0HOTO TI0-
pYYeHHUsl HapyIlaeT OCHOBOIOJIArarolie MPUHIMIIBI POCCUICKOTO MpaBa, IPOTUBOPEUHUT
myosimaHOMY TopsaKy Poccutickoit denepanum, 1 B cooTBeTCTBHH C I1. 1 4. 2 ¢T. 256 AIIK
P® nHe momiexuT ucronHeHUt0. TakuM 00pa3oM, POCCUKCKOE IMOJACAHKIIMOHHOE JIUIO,
[OJTyYHBIIEE MPOTUBOUCKOBBIN 3alpeT B OTHOLIEHUH MPOLECCYaIbHOTO OINIIOHEHTA O 3a-
IIpeTe MpoJI0JKaTh pa30MpaTeabCTBO B MHOCTPAHHOM CYZE MO MPUYNHE NCKITIOYUTETHHON
MOJICYHOCTH CIIOpa POCCUICKOMY Cy1y, HE MOTJIO OBITh U3BEIEHO B COOTBETCTBUH C KOH-
BEHIIMOHHBIMH MEXaHU3MaMHU O «3aIPEIIeHHOM» CyAeO0HOM IIpoliecce, OCKOJIBKY HCIO-
HEHHE CyAeOHOro MOPYUYECHHUSI O TAKOM M3BELICHUU MPOTHBOPEUYHT IMyOJTUIHOMY MOPSIAKY.

[TpumeuaTenbHO, UTO B JAHHOM CIIydae POCCHMCKUN Cyl B MOTHBHPOBOYHON HacTH
CyJIeOHOTO aKTa OMHpaJics B OONbIIEH cTeneHn Ha HallMOHAJFHO-IIPABOBbIE HOPMBI 00 OT-
Ka3e B HCIIOJHEHUH HHOCTPAHHOTO CyAeOHOI0 MOPYUYEHHUS B CBSI3U C €r0 MPOTUBOPEUHEM
MMyOJIMYHOMY TIOPSIIKY, B TO BpeMs Kak KOHBeHITMOHHas HopMma (ct. 13 Taarckoit
KOHBeHIIMH 1965 T.), permaMeHTUpyIOas OKOHYATEIbHbBIM 0TKa3 OT MCHOJIHEHHS HHO-
CTPaHHOTO CyJIeOHOTO MOPYUCHHUS O BPYUECHUH CyIeOHOTO N3BEIICHUS B CBSI3H C BO3MOXK-
HBIM HaHECEHHEM yIepOa CyBepeHUTETY WM 0E30MacCHOCTH 3allpalluBaeMOro rocyaap-
CTBa, JIUIIb yIioMuHAaeTcs inter alia. C oiHOM CTOPOHBI, ToJioxkeHu 1. 1 4. 2 ¢T. 256 ATIK
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P® u crarpu 13 INaarckoii korBeHIHHN 1965 1. B 9eM-To cxoxu (Doryaev & Kryazhevskikh,
2012), Ho Hesb3s HE 00paTHTh BHUMAaHHUE M Ha OTIIMYHS B TEPMUHOJIOTHU: CTaThst 13 roBo-
PHUT O MPEeAOTBpAICHUHN yIepOa CyBEepeHUTETY Wik 0€30MacHOCTH. B mpakTuyeckoM py-
koBozicTBe 2007 T. OTMEYaeTCsl, YTO MOHATHE «CYBEPEHUTET», 10 3aMbICITy aBTOPOB KOH-
BEHIIMH, PABHOCHIJIHO MOHATHIO «MEKAYHAPOHBIHA Ty OIMYHBIA OPSAO0K» U B OCHOBHOM
HCKJIIOUAET OTOBOPKH, OCHOBAHHBIE HA BHYTPEHHEM IyOIMYHOM MOpPSIKE TOCyaapcTBa’s.,
B npakTrke HAIMOHAIBHBIX CYI0B BCTPEYAIHCh Pa3IMYHbIC TTOAX0bI K TOJIKOBAHHIO 3THX
KOHBEHI[HOHHBIX TIOJIOKEHHH ",

OO6paTiM BHUMaHHE, YTO 3apyOeKHOM MPaKTHKE U3BECTHBI CIy4au, KOTr/ia MPOTHBO-
HCKOBBII 3allpeT MECTHOTO CyAa OMOKHpoBan 3(PQEeKT WHOCTPAHHOTO CyIEOHOro akTa.
Hampumep, nzBectHocTh nomyumiio aeno Zetta Jet Pte Ltd and Others (2018 1.), rae cyn
CuHramnypa npuinen K BBIBOJY O TOM, YTO IPU3HAHHE HHOCTPAHHOTO OAaHKPOTHOTO TPOU3-
BOJICTBA MPUBEAET K UTHOPUPOBAHUIO paHEe BEHIHECEHHOTO CHHTAIYPCKUM CYJIOM TPOTH-
BOMCKOBOI'O Cy/J€0HOTO 3allpeTa, YTO MOJpPHIBAeT OTHpaBIeHHUE MPABOCYANS B CTpaHe, a
3HAYUT — MPOTHUBOPEUYHUT MyOIMYHOMY MOPSIIKY. B Takoii cuTyanuu CHHTamypcKHid cyn
IIPOM3BEN YCEUCHHOE MPU3HAHNE B OTHOUIEHHH TOJBKO TE€X MPABOMOYHHA WHOCTPAHHOTO
YIPABISIONIETO B JieJie 0 OAHKPOTCTBE, KOTOPHIE MO3BOJISUIM OBl €My OCIOPUTH MPOTHUBO-
WCKOBBIN 3aIlpeT CHHTaIlypCKOro Cy1a, C TEM, YTOOBI P yCIeXe B TAKOM 00)KaJIOBaHUU B
MIEPCTIEKTHBE BEPHYTHCS K BOMPOCY O MPU3HAHWU BCETO WHOCTPAHHOTO OAHKPOTHOTO
npoussoactea*!. Takum 06pa3oM, TpaHCIpaHHUHBIHA YHEKT MOCIENCTBHH HHOCTPAHHOTO
CyIleOHOTO TIpoliecca B CTpaHe, T/ie ObLT paHee BBIHECEH MPOTUBOMCKOBHIH 3apeT B OTHO-
HICHUH TAaKOro CcyneOHOro mporecca, OyleT orpaHHYeH, OCKOIBKY paclieHHBAETCS Kak
MOJIPBHIBAIOIIUI  OTHpPAaBICHUE IPAaBOCYIUs, T.C., IO CYTH, PEANH3AIUI0 CYyBEPEHHBIX
MOJTHOMOYMM rocynapctBoM. Poccuiickue cyjbl, BUIUTCS, UCIOIB30BAIM aHAJIOTMYHBIN
MOJXO0J MPUMEHHUTENBHO K TPAHCTPAHUYHOMY 3PPEKTy WHOCTPAHHOTO CyAeOHOTO Mpo-
1ecca, B OTHOIIIEHUH KOTOPOTO BEIIaH MMPOTHBOMCKOBEIN 3alpeT, HO HE Ha CTaNH 3K3eK-
BaTypBbI, a Ha OoJiee paHHEH CTaluK — BPYUYCHHUS CyIeOHOTO N3BEIICHUS OTBETYHKY .

Eme ognn apryment BC PO B ero no3umun no paccMaTpuBaeMoMy JIeNTy 3aKIF0Yacs
B CIIEAYIOIIEM: HOMEHYUATbHBIL ONKA3 8 UCHOJIHEHUU UHOCMPAHHO20 CYOeOH020 nopye-
HUSL 8 C853U C €20 NPOmuUsopeduem nyoIudHoMy nopsoKy, moe Ovl npugecmu K npexpauye-
HUIO OabHelue20 08UdNCeHUs 0elld NO 80Npocy 00 yuacmuu 0owecmed 6 COOMEEemMCme)io-
wem UHOCMpPAanHoOM cy0eOHoM pazbupamenbcmee Ha OCHOBAHUU MPEICTaBIEHHOTO WHO-
CTPaHHOTO CyZeOHOTO M3BELICHUS, CICAOBATEIbHO, NPEISTCTBOBAIO OBl AanbHeiHmemMy
JBIDKEHUIO JIeJia 10 JAHHOMY BOIIPOCY (3TOT JOBOT OBLIT ITOJIOXKEH B 000CHOBAHHE BO3MOXK-
HOCTH 00KaJOBaHHs OIpeNeNIeHHsT cyla 00 HCIONHEHHH WHOCTPAHHOTO CyJeOHOTO
MIOpYyYEHUS).

Meskmy TeM BUIMTCS, YTO MPU3HAHKUE TPOTHBOPEUAIIMM Ty OIIMIHOM MOPSAKY UCTIOJ-
HEHMS Cy1eOHBIX MOPYYEHHUH 00 U3BEIEHUH O 3apy0eKHOM MPOLECcCe B OTHOIIEHUH «TIOA-
CaHKIIMOHHBIX JIUI B CHTYyalllH, KOT/Ia paHee ObUI MOIydYeH MPOMBOUCKOBBINA 3allpeT Ha
NPOJIOJDKEHHUE BeJICHUST MHOCTPAHHOTO CYAE0HOTO pa3OHpaTesbcTBa B CHIY NMPH3HAHUS
CIopa HMCKIOYUTENFHO MOJACYIHBIM cynaM Poccuiickoit denepanum, MOKET TMPHUBECTH
MHOCTPaHHBIC CyJIbl K UCIIOJIb30BAHUIO aJbTEPHATHBHBIX KOHBCHIIMOHHBIM MEXaHH3MOB
W3BELICHUS MOJCAHKIMOHHBIX JIUI. DTO HE MOCTABHUT B MEPCIIEKTUBE MEPEA POCCUHCKIM
CYIIOB BOTIPOC 00 OIIEHKE TaKOTO M3BEMICHUS Ha MPEIMET €r0 COOTBETCTBHS CTaHIAPTY

42 [pakTrueckoe pykoBoacTo 2007 r., 1. 174

4 IIpakTuueckoe pykosoacTo 2007 r., m. 176-182.

“BriocresicTBUM  IPOTUBOMCKOBBIA  3alIpET CHHIAIypPCKOrO Cyla ObUI OTMEHEH. Pexum jpocryma:
https://www.uncitral.org/clout/clout/data/sgp/clout_case 1815 240118.html (nara obpamenus: 10.12.2022).
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3(PEeKTHUBHOCTH, MOCKOIBKY IK3€KBaTypa TAKHX CyIeOHBIX aKTOB OYyIIET, KaK 3TO CIEAYET
u3 noruku crater 248.1 u 244 AIIK PO, 3abnokupoBaHa 1Mo MHBIM OCHOBAaHUSM (TIPOTH-
BOpEUYHE UCKIIOYUTEIBHON MEXKAYHAPOIHOM MoICy THOCTH ). HO OTKPBITEIM OCTaHEeTCs BO-
IIPOC O TOM, KaK MOT'YT PaCLIEHUTh 3Ty CUTyalUI0 TPETbU I'OCYIAapCTBA, HA TEPPUTOPUU
KOTOPBIX MOT'YT 6BITI: MPpCANIPUHATHI MMONBITKU IMPU3HAHWA U MPUBCACHUA B MCIOJHCHUC
TaKoTo CyAcOHOTO peIIeHUSI.

3akioueHne

Takum 00pa3oM, BUJIUTCS, YTO B POCCHICKON CyJIeOHOH NMpakTUKE B MPOTHBOBEC
cmpozo-ghopmanvHomy CTAaHIAPTY U3BEIICHUS MHOCTPAHHOTO OTBETYHKA, TOHUMAEMOMY
KaK HEOTCTTYITHOCTh OT KOHBCHIIMOHHBIX MEXaHHU3MOB M3BEICHUS U HEJOMYIICHUE MOY-
TOBOTO KaHaJa TMEPeChUTKH JOKYMEHTOB OT€YECTBEHHBIM OTBETYMKAM, COPMHPOBAIICS
CTaHIAPT 9 Pexmusno2o CyaeOHOT0 U3BCIICHHUS, OCHOBAHHBIN Ha J0KA3aTEIbCTBAX (hak-
TUYECKOH MH(POPMHUPOBAHHOCTH CTOPOHEI O 3apyOEKHOM CYJIeOHOM pa30UpaTeIIbCTBE.

BrITtotHSISI CBOTO TTONIE3HYI0 (BYHKITHIO, CTAaHAAPT 3P GEKTHBHOTO U3BEIICHHS HE JOJI-
JKEH MPUBOIUTH K HUBEIUPOBAHUIO MEK/IYHAPOIHBIX COTJIAICHUH O TIOPSIKE HU3BEIICHUS
WHOCTPAHHBIX JIMII — OHU COXPAHAIOT CBOI 00S3aTENhHOCTh M HCKIIOYUTEIHLHOCTh
('aarckas xouBeHITHSA 1965 T.) I TEX CUTyaIni, B KOTOPBIX JOJKHBI OBITH IIPUMEHUMBI
B CHIIy HX IpeaMeTa, 00bekTa u 1ein. COOTBETCTBEHHO, B CBETE COOIOACHUS MEKIyHa-
POIHO-IIPABOBBIX 003aTEILCTB U MPHHIUIIA pacta sunt servanda Ba)KHO BBIJICITUTH YCIIO-
BUs MPUMEHEHHUs cTaHaapTa 3(PQGeKTUBHOrO H3BelleHUs. K TakoBbIM MOXKHO OTHECTH
CJIy4ad, KOT/1a KOHBEHIIMOHHBIE MEXaHU3MbI HE IPUMEHSIOTCS B CHITy CAMHUX KOHBEHI[UOH-
HBIX TIOJIOKCHHM; TIPH TOKA3aHHOM 3JIOYITOTPEOICHUH CO CTOPOHBI OTBETYHKA I10 CYIeO-
HOMY PCILICHHIO, B UCKIIOYUTEIBHBIX CIy4asX, KOrJa P MHOM IOAXO/JIE TPaBO HA CY/I
CO CTOPOHBI UCTIA OyJIET 3a0JIOKUPOBAHO, HAIPUMED, ITPH HEBO3MOKHOCTH KOHBEHITUOH-
HOI'O M3BEILECHHUS OTBETUYHKA.

Bo Bcex ciyuasix craHaapt 3¢ (eKTHBHOTO U3BEIIEHUS, BO-TIEPBBIX, JOJDKEH o0ecte-
YUBATh COOI00eHUe DA308bIX NPOYECCYANbHBIX SPAHAMUL U3BEUAEMO20 TUYd, & BO-BTO-
pBIX — TpeOyeT OLICHKH JoKazamenbeme UHPOPMUPOBaHUS. BUIUTCS, 4TO 3TH BOIPOCHI
JIOJDKHEI OBITH B TIOJIE 3PEHUS CYJIOB IIPH OIeHKE d(D(PEKTHBHOTO M3BEIICHUS OTBETYHKA.

CaHKIIMY TOBIUSIIN Ha KOHBEHIIMOHHBIC MEXaHU3MBI U3BEIICHUS: POCCUUCKOE TIOT-
CaHKITMOHHOE JIUIIO, MOJIYyYUBIIIEe TPOTHBOMCKOBBIN 3alpeT B OTHOIICHUU TPOIeCCyallb-
HOTO OIITOHEHTA O 3aIlpeTe MPOI0IDKATh pa30upaTeIbcTBO B MHOCTPAHHOM Cye 10 TIPH-
YUHE UCKJTFOUUTEIIBHOM MOJICYTHOCTH CIIOpa POCCUHCKOMY CYY, He MOTJIo ObITh B Poccuu
W3BEIIEHO O <«3alpelieHHOM» CyIeOHOM Tpolecce IM0 KOHBEHIIMOHHBIM KaHaaM,
MTOCKOJIbKY MCTIOJTHEHUE CYAeOHOT0 MOPYUCHUS O TAKOM H3BEIIEHUU MPOTHBOPEUHT ITy0-
JTUYHOMY TIOPSJIKY.
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dopmMupoBaHMe COBPEMEHHOIro permoHasnbHoOro
cyaeunckoro kopnyca B Poccuu:
Ha npumepe cyaoB obuwen opucankumm Hosocnbupckom obnactu

M.C. CaaamartoBa'>'D<

HoBocubupckuii rocy1apCTBEHHBINH YHUBEPCUTET IKOHOMUKH U YIPABICHHUS,
2. Hosocubupck, Poccuiickaa @edepayus
Ddsalamatova.m@mail.ru

Annotauus. OCHOBHas L€Ib — IPOAHAIN3UPOBATh PE3yJIbTaThl UCCIEAOBAHUS O PETMOHAIBHOM
CyJleiickoM Kopiryce, mpoBeneHHOM B HoBocuGupckol obsactu, 0600mUTh MaTepHalibl O €ro COIH-
aNbHO-AeMOorpaduiecKoM, MpoheCCHOHATBHOM COCTaBaX U HCTOUYHUKAX popMupoBaHus. MccienoBanue
HOCUT MEXIMCLMIUIMHAPHBIA XapakTep, IPU €ro IMPOBEJEHUM MCIOJIb30BAIUCH COLMOIOIUYECKUE
(aHKETUpPOBaHHE H YIIIyOJIEHHBIE HHTEPBBIO) U IOPUANYECKHE METOIb] HCCIIEN0BAaHUS (UCTOPHKO-IIPABO-
BOH, (opManbHO-IOpUINUECKU], CPaBHUTEIBHO-NPABOBOH), B HCCIEIOBAHUM MPUHAIM Y4acTHE
192 cynpu cynoB obmieit ropucanknun HoBocubupcekoit 06macTn. AHaIH3 pe3yIbTaTOB HCCIIEIOBAaHUS
IIOKa3bIBacT, 4YTO COBpCMCHHin/'I pCFMOHaﬂbelﬁ CyAbsl — 3TO MOJIOAas1 )KCHIIWHA, OJTyUnBlIIas IOpUuan-
geckoe 00pa3oBaHME B KITACCHUECKOM YHHBEPCHTETE HA OYHOH (hopMe 00ydeH s, IMeroIas IpenMyIie-
CTBEHHBIH ITpodeccnoHanbHOM ONBIT PabOTHI B amnapare cya. B nccieqoBaHnN KOHCTaTUPYETCsl YIIy0-
JIeHHE TIPOIIECCOB OMOTOKEHHS N (PeMUHU3AIMN PETHOHAIBHOTO CYAEHCKOT0 KOpIyca, 00yCIOBIEHHOTO
0COOEHHOCTSAMHU KaﬂpOBOﬁ TIOJIUTUKH. I[OMI/IHI/Ipy}OlU,I/IM HCTOYHUKOM TIIOTIOJIHCHUST PEruOHAJIBHOI'O
KOpITyca CyZIeH cTal ammapar cyza, Hanboee 3HaUHUM 3TOT CIIOco0 Juist GOPMHUPOBAHHS COCTABOB MUPO-
BBIX CyJed U Cylel pailloHHBIX CyHOB. [ TaBHBIMM IpHUMHAMM IpeoOiIagaHus BBIXOALEB U3 ammapara
CyZa B CyZEHCKOM KOpITyce CTalH cojepKaHHe paboThl U TpeOOBaHMS, MPeAbIBIAEMBIC K IPo(eccro-
HaJIbHBIM Kad€CTBaM CyAbH, CpE€AU KOTOPBIX HpCO6J'Ia)J,a}0T aJaliTUBHOCTb K BBICOKMM HarpyskaMm,
3HAYUTEIBHOMY 00BeMy pabOThl ¢ TOKyMEHTaMH, KOHTPOIO HaJl MPOIeCCyalbHBIMH CPOKaMH, 3 dek-
THUBHOMY COOJIOZICHUIO OCHOBHBIX IOKa3ateseil paboTsl cyibu. YriyOnenue TeHaeHIMY (OPMUPOBAHUS
CyZAeHCKOro Kopiyca HNpPEeMMYIIECTBEHHO allapaTHBIM CIIOCOOOM 3a CU€T BHYTPEHHUX HCTOYHHUKOB
MO>KeT HETaTUBHO HOBIHATH HAa aBTOPHUTET M CTATyC CyAEHCKOI mpodecchi.

KnroueBble cii0Ba: cynbs, CyAeHCKUI KOPIIyC, HCTOUHUKHY (GOPMUPOBaHUsS, CyAeOHas cUCTEMA,
anmapaT cyza, TpodecCHOHAIbHbIE KauecTBa CyIbH, OPUIIMIECKOe 00pa3oBaHHe
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Abstract. This study outlines results of the study on regional judiciary conducted in the Novosibirsk
Oblast and summarizes analysis on its socio-demographic and professional composition and sources of
formation. The study is interdisciplinary in nature; sociological (questionnaires and in-depth interviews)
and legal research methods (historical and legal, formal legal, comparative legal) have been applied,
192 judges of courts of general jurisdiction of the Novosibirsk Oblast have been interviewed during the
research. The analysis of the outcome of the study shows that a modern regional judge is a young woman
who received a full-time legal education at a classical university and has a predominant professional
experience in court. The study acknowledges further rejuvenation and feminization of the regional
judiciary, due to specifics of personnel policy. The dominant source of replenishment of the regional
corps of judges is the court apparatus; this method is most significant for the formation of justices of the
peace (JPs) and judges of district courts. The main reasons for the predominance of representatives from
the court apparatus in the judiciary corps are the scope of work and requirements for the professional
qualities of a judge, among which adaptability to high workloads, significant amount of paperwork,
control over procedural deadlines, and effective compliance with the key indicators of the judge’s work
form the core. We believe that the trend to form the judiciary mainly through internal sources may
negatively affect the authority and status of the judicial profession.
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BBenenue

CynebHas BlIacTh, yTBEpK/1asi HIeH BEPXOBEHCTBA IPABa U CIPaBeIMBOCTH, SIBJISSCH
BaKHEHIUM (pakTopoM oOecriedyeHus peali3alny IpaB | 3alluThl HHTEPECOB IPaXKIaH,
MpeabsBIsieT 0coOble TpeOboBaHus K ee HocuTens M. OT KauecTBa OTHpPABICHUs MPaBOCY-
IVsI, aBTOPUTETA CyIEHCKOro KOpIyca, KaKA0T0 KOHKPETHOTO CyJIbH, 3aBUCUT (POPMUPO-
BaHUE YBAKUTEIHLHOIO OTHOIICHHUS K MpaBy, TOBEpHUeE K Cy/IeOHO cucteMe. B mocnennue
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JIBa JIECATUIIETUSI CyJeHCKui Kopnyc Poccuy BbI3BIBAET MPHUCTAIbHBIA WHTEpEC OTede-
CTBEHHBIX U 3apPYOCKHBIX aBTOPOB, CTAHOBSICh 00BEKTOM MEKIMCIUIUIMHAPHBIX UCCIICIO0-
BaHui. [Ipex e Bcero BbIIEINM pabOThI FOPUCTOB, aHATU3UPYIOIUX HHCTUTYIMOHATIHLHBIE
U OpraHU3alMOHHO-TIPaBOBbIE TpoOieMbl QopMupoBaHUs cyneiickoro kopmyca. Tak,
B paborax M.U. Kneanapoga, I'.T. EpMoiinHa 3Ha4YMTEIbHOE BHUMAHHE yIENSETCSI BOIPO-
caM 3aKOHOJIaTeNbHOTO 3aKpeIUIeHns cTaryca cynpu B Poccnn, apdexTuBHOCTH Opranu-
3alMOHHO-TIPABOBOT0 MEXaHH3Ma 0TOOpa KaHHIATOB Ha JOJDKHOCTH CYJIeH U HaJeTICHUs
WX CyJIEHCKUMU IOJIHOMOYHSIMH, METO/aM OleHKH ux npodeccuonannsma (Kleandrov,
2009; 2019; Yermoshin, 2015; 2017). B ropuaudeckoil nureparype OOCTOATEIHHO
[IPOaHAIM3UPOBAHB MHCTUTYIMOHAJIBHBIE OCOOCHHOCTH (DOPMHUPOBAHUS POCCUKCKOTO
1 3apyOeKHOT0 CYJEeHCKOro KopITyca, onpeeNleHbl OTIIMYHUS 3TOTO TPOIEecca, BBIICICHBI
npobisiemMbl, TpeOyromme coBepineHcTBoBanus (Burdin, 2014; 2015; Daminev, 2021;
Klyukin, 2015; Kornakova & Shcherbakova, 2019; Orlov, 2017; Vlasova, 2008).

[IpodeccronanbHBIN YPOBEHB CYACHCKOTO KOPITyca CTall OJHOM M3 HanboJiee BOCTpe-
OOBaHHBIX TEM HCCIEOBAaHHS KapOBOTO COCTaBa MOCIETHUX JIET. DTOT BOIPOC UCCIETY-
eTCsl uepe3 MPU3MY MOTydeHHs I0PHINIeCKOro 00pa30BaHus U MPUHIUIIOB (HOPMUPOBAHUS
cynaeiickoii kopnoparuu. B.B. 3axaposem, T.H. Uneunoit, A.A. Jlopckoii, [1.0. CepoBbim
WCCJIEIOBAHBI BOMPOCH! CTAHOBIIEHUS IOpUaANYecKoro oOpasoBanus B Poccun, mpoOiaembl
Y TOCTMKEHHS TIOATOTOBKH KaJIPOB JIJISl CyIeOHON CHCTEMBI B HCTOPUYECKON PETPOCIIEK-
tuse (Ilyina, 2019; Dorskaya, 2013; Serov, 2013; Zakharov & Ilyina, 2012). CoBpemeHHbIE
IPOOJIEMBI MTOATOTOBKY IOPUAHUYECKUX KAPOB, 0TOOpa KaHIUIATOB Ha JIOJDKHOCTh CYJIbU
uccieaytrcs B padorax T.B. dapou, B.A. Tenerunoi, O. lllenenesoit u A. HoBukoBoit
(Faroi, 2019; Telegina, 2020; Shepeleva & Novikova, 2013).

OcoberHOCTH (OPMUPOBAHKS U TPO(ECCHOHAIBHBIE XapaKTEPUCTHKU CYACHCKOTO
KOpITyca CTaJid 0OBEKTOM HUCCIICAOBAaHUS MEXIUCIUILNIMHAPHBIX HAYyYHBIX KOJUICKTUBOB
FOPUCTOB H COIMOJIOTOB. MHCTUTYT TIpo0iieM mpaBonpuMeHeHus pu EBporetickom yHH-
Bepcurete B CankT-IlerepOypre mpoBen macmtabHOe UCCIIeZIOBaHUE CyIEHCKOTO KOpITyca
Ha OCHOBE o01Iepoccuiickoro onpoca cyaeit B 2011 u 2013 rr., ero 0600111eHHE TO3BOIUIO
BOCCO3/JIaTh «IIOPTPET» COBPEMEHHOT'O POCCUHCKOTO CyIEHCKOTO KOPITyca, TPOaHAIN3HPO-
BaTh UCTOYHHKH €r0 ()OPMUPOBAHUS, KAPHEPHBIC TPACKTOPUH, IICHHOCTHBIC OPUCHTHPHI,
npodeccuoHanbHy0 KyneTypy cyaeit (Volkov, Dmitrieva, Pozdnyakov & Titaev, 2012;
2015; Volkov & Dmitrieva, 2015). B ucciaenoBaHusx onpesesieHO BIUSHAE UCTOUHUKOB
(hopMHpOBaHUS CYIEHCKOTO KOpITyca Ha YCKOPEHHBIH mporecc peMuHU3annu npodeccun
Y IIEHHOCTHBIE HOPMBI ()OPMHPYIOIIEHCST KOPITOPAITHHL.

Temamu caMOCTOSITEIBHBIX UCCIICIOBAHUN CTAHOBATCS HCTOUHUKU (DOPMUPOBAHUS U
TeHJIepHAst CTPYKTypa CyJeHCKOro Kopmyca. AHaIN3 MaTepHaIOB KBaTHU(UKAITMOHHBIX
koseruit cyaen A. mutpuesoit u J{. CaBenbeBbIM [TOKa3al yBEIMICHHE POJIH aIllapaToB
CYJOB B UCTOYHHKAX ITOTIOTHEHHUS CyIeHCKOTo KOpITyca U «IpeodiazaHuu o0me0opokpa-
THYECKUX TTPO(ecCHOHaTBHBIX IEHHOCTEH B XapaKTepHUCTHKe KaHauaaToBy (Dmitrieva &
Saveliev, 2018). I'enmepHas CTpyKTypa CcyAeickoro kopmyca uccienopana E. iBanoBo#,
aBTOP MPHUXOIUT K BEIBOJY, UTO CyJerickas npodeccus B Poccuu npepcrasiser co0oi pen-
KAW TIpUMEpP YCIEIIHON (eMHHU3AIMHU, IPUYMHBI Peo0IalaHusl JKEHIIUH B CYACHCKOM
KOpITyce OOBSCHIIOTCS NOIUTUKON pekpyTuHra (Ivanova, 2015:580-591).

HecMoTtpst Ha MacmTabHBIE 0OMIEPOCCHICKHIE MCCIICIOBAHUS CyACHCKOTO KOPITyCa,
NPaKTHYECKH HEM3YYEHHBIMH OCTAIOTCS PErHOHANbHBIE 0COOEHHOCTH (POPMUPOBAHUS U
JESTENFHOCTH CyJieiickoro Kopiryca. OJHIM U3 PEAKUX MPUMEPOB MPOBEIACHUS TAKUX HC-
CJIeOBAaHUN CTAJI0 M3Y4YEHUE KOpITyca MHUPOBBIX cyaed B KaauHUHTpaackor o6jacTh
(Lonskaya, Fadeeva & Plotnikova, 2021a; 2021b). HMccnemnoBaTenu moMumo o0k
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XapaKTePUCTUKU M3Y4aeMOH IPYIIbl MUPOBBIX CyAeH NpPOaHAIU3UPOBAIN MPOdeccHo-
HaJIbHBIE [IEHHOCTH MHUPOBBIX CyJIeH, BIUsHKE Mpouecca GOpMUPOBaHHS HA UX LEHHOCT-
HBIE YCTAHOBKH, ONpEACISIOIINE MX AEATENbHOCTb, U NPUILIM K BBIBOLY O €IWHCTBE
LICHHOCTEH MHUPOBBIX CyJIEH C POCCUHCKUM CYACUCKUM COOOIIECTBOM M JIOMHUHHUPOBAHUHU
HOPMAaTUBHBIX (CTAaTYTHBIX) HEHHOCTEH B KoprmopaTuBHO# KyneType (Lonskaya, Fadeeva
& Plotnikova, 2021a:5).

3apyOeKHBIX UCCIieloBaTeNIei B MEHBIICH CTENIEHH HHTEPECYIOT PABOBHIE ACHIEKTHI
(hopMHpOBaHUsI CYAEHCKOTO KOPITyCa, B UCCIICAOBAHUAX OHHU ONUPAIOTCS HA CJI0KHUBLINECS
TpaJIuIIH H3yYeHHs CyIeHCKOro Kopiyca B eBpornelickux ctpanax u CIIIA, B mepByto oue-
penb U3yvaroTcs KaapoBasi MOJUTHKA, Ipoliecc GopMUpOBaHUS CYyEHCKOTO KOpIyca U CH-
CTeMa yNpaBJCHUSA CyJaMH, CUCTEMa MOJOTYETHOCTH POCCHUMCKUX CyAed, OrpaHMYEeHUs
cynerickoii HezaBucumoctH (Schwartz & Sykiainen, 2012; Solomon & Foglesong, 2000;
Solomon, 2008; 2012). ®opMupoBaHHE POCCUIICKOTO CyIeiicKOro coodiiecTBa paccMmar-
pHUBaeTCs B KOHTEKCTE €BPOMNEHCKHUX MPaKTHK, POIecCCOB (PeMUHH3AINH U OIOpOKpaTH3a-
UM XapaKTEePHBIX U JUIS IPYTHUX CTpaH KOHTHHEHTaIbHO# EBporsl (Kuhn, 2004; Schwartz
& Sykiainen, 2012; Solomon, 2012). ®parMeHTapHOCTH M HEAKTyaIbHOCTh UCITOIH3YEMBIX
JTAHHBIX 3249acTyI0 HE MO3BOJISET 3apyOeHBIM HCCIIeI0OBATENSIM ONPEASIUTh BIUIHNE UH-
CTUTYLMOHAIBHBIX M OPTaHU3aLMOHHBIX U3MEHEHHH Ha MPO(ecCHOHAIbHOE COOOIIECTBO
U IIPaKTHKH POCCUHCKOTO CYIOIPOU3BOACTBA.

HecmoTps Ha BeyaT/stonIne JOCTIXKEHUS HccieloBaTeNel B M3yUeHNH HHCTUTYIIH-
OHANIBHBIX ¥ OPraHU3aLMOHHO-TIIPaBOBBIX MIPo0IeM (hopMUPOBAHUS CYNEHCKOro KopIyca,
a Tak)Ke €ro COIMAIBHBIX U NMPO(EeCcCHOHATBHBIX XapaKTePUCTHK, HEOCTATOUHO U3y4EH-
HBIMH OCTAlOTCSl PErHOHAJbHBIE OCOOEHHOCTH (POPMHUPOBAHUS U ACATEIBHOCTH Cynei-
CKOTO KOpITyca, OKa3blBAIOIIME BJIMSHUE Ha OCyILIeCTBIEHHE NpaBocynus. Hacrosmee
HCCIIeIOBaHNE TMPU3BAHO YCTPAHHUTh PAJ YKa3aHHBIX MPOOETIOB B M3YYCHUHU CYAEHCKOTO
Kopityca Poccun Ha mprmepe OZHOTO U3 PErHOHOB.

UccnenoBanue cyneiickoro xopmyca HoBocubupckol o6mactu ObUIO MPOBEACHO B
2021-2022 rr. xadenpoii Teopurm M UCTOPHH TocyJapcTBa W mpaBa HoBocuOupckoro
rOCyJapCTBEHHOI'O YHHMBEPCUTETA SKOHOMMKM M yIpaBieHus coBMecTHo ¢ HoBocubOup-
CKUM 00JIaCTHBIM CYJIOM, OOIIEH LIeNbI0 KOTOPOTo CTaJI0 U3yUeHHe mponecca popMupoBa-
HUS1, OCHOBHBIX COLIMANBHO-IEMOrpaduiecKuX U MpoeCCUOHANBHBIX XapaKTEPUCTHK, BbI-
SIBJICHHE TIPOOJIEM NEeATEIHHOCTH PETHOHAIBHOTO CyJIeicKkoro kopmyca. MccnegoBanme
MIPOBOIMJIOCH B 2 dTarma: MepBbIi dTan BKIOYAN MPpoBeAeHNE onpoca cyaei (29.04.2021-
15.05.2021), BTOpO¥i 3TAIl — MPOBEACHHUE YTITYOJICHHBIX (HECTAHIAPTH3NPOBAHHBIX ) HHTEP-
BbI0 ¢ cynpsamu (01.02.2022-15.07.2022). Ha nepBoM 3Tane cTaBWIACh II€JIb OLIEHUTh
OTHOLICHHUE CyIeH K KIIIOYEBBIM BOIIPOcaM cyneOHoM aedrenbHocTH. K uX uncity oTHOCH-
JIMCh: HICTOYHUKY (POPMHUPOBAHUS CyAEHCKOTO KOpPITyca, IPHYMHBI IPUX0/Ia B TPOdECcCHIo,
BO3MOXHOCTH KapbePHBIX TPAEKTOPHU B CylneOHOW cucTeMe, OlleHKa CYAbSIMHU COAepKa-
TEJBbHBIX (IPO(EeCcCHOHANBHBIX) acleKTOB HX NESITEIbHOCTH, YCIOBHH TpyHa, OIEHKA
JESITeNbHOCTH CyIel IOPUINIECKUM COOOLIECTBOM U BHEIIHEH CpenoH.

B kauecTBe LesIeBOM TPYIIIBI HCCIICAOBAHMS Ha IEPBOM 3Tare ObUIH BBIOpaHbI CyAbU
TpEeX 3BEHBEB CyHOB 00IIeH ropucaukiimu HoBocubmpckoi 00macTu — MUPOBBIE CYIbH,
CyIbH PaliOHHBIX CYAOB, CyAbM OOJIACTHOTO cyna. B mpoBeaeHHOM HccienOBaHUM MPH-
Hsota yaactue 192 genoseka (42,47 % ot obmiero gucia cyaeil Ha MOMEHT IPOBEIECHUS
HCCIIEZIOBAaHMUS), OHO OXBATHUJIO Pa3UYHbIE YPOBHHU CyAEHCKOTO KOpIIyca CyAOB 0OIei
IOPUCOUKIMKA — MUPOBBIX cyabed (31,8 %), cyneil paiioHHBIX cymoB (52,6 %), cynei
obmactHoro cynaa (9,9 %) u pykoBoaureneit cynos (5,7 %). Pacnpenenenue no 10KHOCT-
HBIM KaTerOpHsiIM B HCCIICOBAaHMU COBIAJaeT C OOLIMM COOTHOLICHHEM CyAel
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B cynetickoM koprnyce HoBocuOupckoi 0671acTH, 9TO TTO3BOJISIET TOBOPUTE O PEIPE3CHTA-
TUBHOCTH BBIOOPKH U BBICOKOH HAJI@KHOCTHU €T0 PE3yJbTaToB.

Bropoii atam nposoguics ¢ gespans mo aBryct 2022 r. cpeau Cyei, paHee ydact-
BOBABIIIMX B OIIpocCe (B MHTEPBBIO MPUHsUIN ydacTue 10 cyneit — 2 MUpOBBIX CyAbH, 4 Cyneit
o01elt FopucaIuKIHY (U3 CyI0B, pacronaratomuxcs B T. HoBocuOupcke u cebCckux paio-
Hax), 2 cyneit HoBocnOupCckoro o01acTHOTO cyna U 2 pyKOBOIUTENSI cyaoB). OCHOBHAS
eJTb UHIANBUAYAIBHBIX HHTEPBBIO — YIIYOUTh HUCCIEA0BAaHNE, YTOYHUTD ITO3UIIUHU IO BO-
IIpocaM, BBI3BABILUM HOJISAPHbIE MHEHUS B CTAaHIAPTU3UPOBAHHOM ONPOCE, BHIIBUTH MHH-
BUJIyaJIbHOE OTHOILICHHE K CUCTEME 0TOOpa KaHU/IATOB B CY/IbH, KAPbEPHBIM ILIAHAM, OT-
HOLICHUE K U3MEHEHHUSIM CYIeOHOI CUCTEMBI, Harpy3Ke CyJieil U IPYTHM BOIIPOCAM.

B nacTostmeit myOnukaIuy 0000IIaroTCsl MaTepUaTbl, CBSI3aHHBIEC C COITHATBHO-TEMO-
rpadUYecKUMH XapaKTepUCTUKaMHU M OCOOEHHOCTSIMH (POPMHUPOBAHHS PETHOHAIBHOTO
KopIyca cyaei.

JeMorpadguyeckne XapakTepUCTHKH CY/IeliCKOro Kopmyca

[Ipeobnananue xeHmuH cpeau cyaeii Hoocubupckoii oonactu (78,6 %), moarsep-
XK7aeT 00IIEepOCCUHCKYIO U €BPOIIEHCKYIO TeHACHINIO (PeMUHHU3aLNH CyieiicKoi npodec-
cuu. PocT ynca xeHIMH B Cy1eHiCKOM KOpILyce IIPOUCXOIUT Ha (POHE MacCOBOT0 IPUX0a
KCHIIMH B IOPUINYECKYIO MPOQECCUI0 BO BCEM MHUpPE, H 0COOCHHO BBIPR)KEHHO 3Ta TEH-
JEHIMS MPOSBISETCA B CTpaHax, TJ€ MPOU30IIEN 3HAYUTENIBHBIM POCT YHCHa IOPUCTOB B
IIEJIOM B 00€CIIeYnBaeTCsl OH NMPENMYIIIECTBEHHO 3a CUET JKEHINMH (B cTpaHax BocTounoit
EBporet u Poccun).

ITo maHHBIM HCClleZOBaHMSA, NIPOBEACHHOr0 MHCTUTYTOM mpobieM mpaBoIpUMEHe-
Hus npu EspomneiickoM ynuBepcurere B 2011-2013 rr. 1075 jKEHIIUH-CYJIel cOCTaBHIIa
65 %, B 1990 r. B CCCP oHa cocTapisia B HapoAHbIX cyaax 44 %'. B esponeiickux crpa-
Hax Kak Bocrounoi, Tak u 3amagHoi EBpombl Takxke HAOMIOMASTCS POCT JOIH JKEHITNH
cpenu cynei, B 2010 r. cpeaHss J0s KEHIIMH B CyJaX pa3HbIX €BPOMNEHCKUX CTpaH CO-
craBisa 48 % (Kuhn, 2004:549), Ho B CepOun, CioBernn, JlatBun u Pymbeianm yxe npe-
Boicuia 70 %, B [lonbure, Yexuu u Benrpuu — 60—65 %, B Huaepnanmax — 75 %, Bo @pan-
wn — 54 % w Ouanstaann — 46 % . Bompoc o mpuunHax ¥ nocieacTBusIX GeMuHUu3auu
IOpUINYECKON TIpodeccHn U CyIeHCKOro KOpIyca BBI3BIBAET OKWUBJICHHBIC TUCKYCCHH B
OTEUYECTBEHHOM U 3apyOeKHOM TUTEepaType.

Haubonee pacnpocTpaHeHHOE MHEHHME O IIPUYMHAX M3MEHEHHS TE€HIEPHOH CTPYK-
TypHI CyJiell B 3apyOeXHOH JuTepaType 0OOCHOBBIBAETCS TMIIOTE30W MPECTIKA: «IOJIS
KCHIIMH B CyJICHICKOM Kpeciie HaXOAUTCS B OOpaTHOM CBSI3U ¢ OOIIMM YPOBHEM NPECTHKA
cynerickoit mpodeccun» (Kuhn, 2004:550). HMcciemoparenu MmoATBEPKIAIOT THIIOTE3Y
OmBITOM psnia eBponeiickux crpan u CIIA, Tak, B ctpanax Bocrounoii EBpomnsl, rie npe-
CTHX U JOXOAbI CyJei ObUIM HU3KUMM, J0JIS KCHIIMH yBenuduuiaack. B cTpanax oOmero
IIpaBa HAaOJIOAAETCs] MPOTHBOIIONIOKHAS CUTYaIMs: BBICOKHM MPECTK mpodeccuu u 3Ha-
YUTENbHOE BAMSAHUE He(hOpMATBHBIX CBSA3EH IPU 0TOOpE Ha CcynAeiicKue JOKHOCTH OTpa-
HUYMBAIOT PEKPYTHUHT XKEeHIIUH. B AHIIMM )KeHITHBI cOCTaBIAOT 23 % 0T 00I11ero KoJIu-
yectBa cyzei, B Upaanmuu — 30 %, B Kanage — 33 %, B CIIA — okomno 30 % (Schultz &
Shaw, 2013:7-14).

! Hapomnoe xo3siictBo CCCP B 1990 romxy. Cratuctideckuii exxeronauk. M.: duHaHCH U cTatucTHKa. 1991,
C. 265.
2 European Judicial System, 2014, p. 32.
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B Poccun «rumotesa nmpectuxkay He 00BICHIST GEMUHU3AIMIO CYACHCKOTO KOpITyCa,
B 2000-€ rr. yBeIMUYeHHE AOJIU KEHIIMH MPOUCXOAMIO Ha POHE pocTa MPecTHka U A0X0-
noB ipodeccun cynpu (Ivanova, 2015:591). UccnenoBarenu CBA3BIBAIOT POCT JIONHU KEH-
IIMH B CyAeicKkoM Kopmyce Poccnu B epByto odepeib ¢ 0COOEHHOCTIMHU (POPMUPOBAHUS
CYIEHCKOro Kopryca u crneuupukoil paboTbl — ee pyTHHH3MPOBAHHOCTHIO, OONBIINMU
Harpy3kaMu B Hu3Kor MoomtsHOCTRIO (Volkov & Dmitrieva, 2015:123). Kak mpeacraiis-
eTcsl IPUYMHBI peo0iaiaHusl )KEHIIMH B cyieiickoM kopryce B Poccuu uccnenoBarensimMu
BBISIBJICHBI BEPHO, M OHU 3aKJIFOYAIOTCS B MPUHIUIAX 0TOOpa M HA3HAYEHUs CyJlel u He
CBsi3aHbI ¢ npecTmkeM npodeccun. Kpome toro, 3apukcupoBanHas paHee HccieoBaTe-
JSIMH TEHJCHLIUS Ha YMEHBIIEHHE JOJIH KCHIIWH NPHY TOBBILICHUH YPOBHS cya («BEpTH-
KaJIbHas TeHaepHas cerperanuss») (Volkov & Dmitrieva, 2015:124; Ivanova, 2015:583),
HE MPOCJIEeKNBAETCs Ha YPOBHE pernoHa. B mposenenHoM uccnenoBanuu B HoBocnbup-
CKOI1 00JTacT! Ha BCeX YPOBHSX CYJI0B HaOJFOaeTCsl pAaBHOMEPHOE pacIpe/ieieHue MyK-
YHH ¥ JKSHIIMH N0 CYACOHBIM JIOJDKHOCTSM (Cpe/ii MEPOBBIX CY/IEH, Cy el paliOHHBIX Cy-
noB 1 HoBocuOupckoro 061acTHOTO cyia B PyKOBOAUTENEH CY0B, JOJISI MYKXUUH COCTaB-
nset 23-27 %).

Cpenu Ipyrux TeHACHIHH JleMoTrpagHUecKuX XapaKTEPUCTHK CYAEHCKOro Kopiyca
B Poccuu oTMeTM OMOJIOKEHHE €T0 cocTaBa. B paHee nmpoBeleHHBIX UCCIIETOBAHUSIX KOH-
CTaTHPOBAJIOCh, YTO «POCCHICKHE CyIbH — JOCTATOYHO MoJjojas mnpodeccroHambHast
rpymmna» (Volkov, Dmitrieva, Pozdnyakov & Titaev, 2012:11), mo naunsim B. BonkoBa u
A. JIMuTtpueBoil MeIHaHHBIM BO3pacT poccuickoro cyapu B 2013-2014 rr. cocraBisii
43 rona (Volkov & Dmitrieva, 2015:97). Otu HabmoAeHUs TOATBEPKIAIOTCS HA PETHO-
HaJIBPHOM YpPOBHE, MEAMaHHBIN BO3pacT cyapu B HoBocuOupckoit obnactu — 41,6 aer, no-
MUHUPYET TpyIina cyjei B Bo3pacte 36—45 jiet, cCoCTaBisAsd MOYTH JIBE TPETH OMPOIIEHHBIX
(57,9 %). dakT BEICOKOTO MPECTHX)a MPOPEeCcCHH U OTCYTCTBUS MIPOOIEM C PEKPYTHHTOM B
CYIIbH CPEIId MOJIOJIBIX FOPUCTOB JIEMOHCTPHUPYET BHYIIUTENbHAS IU(pa MOJOIBIX Cyeit
B Bo3pacTte 110 35 net — 18,4 %. 3naunTenbHas 4acTh U3 HUX — 3TO MUPOBEIE cyapu. Cpenu
pyKoBoauTenei cynoB u cyneit Hopocnbupckoro o0xacTHOro cyaa mpeobiafaeTr rpymnmna
crapmre 45 net (tabmn. 1), B cyaeiickoM KopIryce 3Ta TpyIa COCTaBIsIeT MEHEe YeTBEPTH
(23,6 %).

Tabruya 1
Bospacr cyaeii HoBocudupckoii ods1actu
Bo3pacTHble rpynisbi, Jiet Joas cyneit, %

25-30 0,9
31-35 17,5

3640 31
41-45 26,9
46-50 12,3
51-60 11,1
Crapuie 60 0,3
Bcero 100

JlaHHBIE PETHOHATIBLHOTO MCCIICIOBAHMSI TO3BOJISIOT BHIABUThH U TCHICHIIMIO JalIbHEH-
IET0 OMOJIOKEHHUSI Cy ierickoro Kopiyca: eciau B 2011 1. cyapu Monoxe 40 JeT CoOCTaBIIsLIN
moutH TpeTh (30,8 %), To B HoBocuOupckoit oomactul B 2021 1. TAKUX HACUUTHIBAETCS yKe
nosioBuHa (49,4 %). Takke 3aMETHO CYIIECTBEHHOE YMEHBIIICHHUE JTOJU CYJIEH CTapIIero
noxoJieHust — crapiie 50 neT (B HalleM UCCIIeOBaHUU TaKOBBIX TOIbKO 11,4 %, B uccie-
JIOBaHWU TeTepOyprckux uccienaopareneid — 35,6 %). Coxpamierne 101 Cyed CTapimx
BO3PaCTHBIX TPYIII, [0 MHEHHUIO CAMUX CY/IeH, 00yCIOBICHO POCTOM HArpy3Ky U CTpeMIIe-
HHEM BBIUTH B OTCTABKY IT0 JOCTHKEHHUIO HEOOXOMMOTO CTa)Ka pabOTHI.
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VYMeHbIIUIICA U CPEeJTHUNM BO3pacT Ha3zHaueHud cyjneu, ecnu B 2011 r. B Poccuun on
cocrasisut 34 roga, To B HoBocubupckoii oonactu B 2021 r. — 31,5 roxa. Habnronaercs
COKpAallleHHEe COTPSIKEHHBIX IMOKa3aTeled ¢ BO3PacTOM — CTaXka CYACWCKOH paboThl U
CTaXka B 3aHUMaeMoH JToJbkHOCTH (Tabu. 2). Cpennuii cyneiickuii craxk B HoBocnOupckoi
obnactu — 10,8 51eT, MOYTH NOJIOBUHY CYJEHCKOTO KOPIyca COCTABISIOT MOJIOJBIE CyAbU
co craxxem meree 10 net (46,4 %), YMCITO OMBITHBIX Cy el co cTaxkeM Ooee 20 neT, Harpo-
THUB, MEHBIMUHCTBO (12,3 %).

Tabauya 2
OnbIT padoThl B 10/KHOCTH cyabu HoBocudupckoii od1actu
OO0umwmii crask cyneiickoii padoTsl Joas cyneid, %

Jlo omHOTO TOTA 0,5
OT roga a0 Tpex jJer 11,8
OT Tpex IO ECSTH JIET 34,1
Ot 10 go 20 net 413
Bonee 20 net 12,3

Bcero 100

Craxx paboThl B 3aHMMAaeMON JOJDKHOCTH XapaKTEePU3yeT BEPTHKAIBHYIO MOOWIIb-
HOCTB CYyJICHCKOTO KOpITyca, HO TaKXKe MOATBEPXKIAeT MpeolialaHiue MOJIOABIX Cyaeh ¢
HEOOJBITUM ONBITOM padoThl. CpemHHMHA CTaXK B 3aHHUMAaeMON CyAcOHOH TOIKHOCTH —
6,8 ner, y 48,3 % cynel — cTax OT TpeX A0 JAECATH JIeT, M Y YETBEPTH — JI0 TPEX JIeT. YUu-
ThIBask HEOOXOMUMBIC TPEOOBAHUS K BO3PACTy M CTaXy MPETEHICHTOB HA JIOJKHOCTH
CYJIbH, TIPOLIECC OMOJIOKEHHS CYJICHCKOTo KOpIyca ()aKTUYeCKH JIOCTUT CBOECTO MpeJieNia.

IIpodeccnonanbHas NOArOTOBKA cyaeil

ITpodeccuonansHOe I0pUATYECKOE 00pa30BaHNE — BAKHEUIIINI 3JIEMEHT OATOTOBKU
CYJIBH H €ro MPodeCCHOHATHLHON coltnanm3alii. 1o MHeHHIO HcclieioBaTelieil, Ha COBpe-
MEHHOE COCTOSIHHE NPO(EeCCHOHAIbHOM MOATOTOBKH CYAEHCKOTO KOPITyCa OKa3bIBArOT
BIMSAHUE TpoONeMbl mpenslayiiero ucropuueckoro mnepuona (Shepeleva & Novikova,
2013:15). [Jnst coBeTckoii cyaeOHO CUCTEeMBI Ha MPOTSHKEHUH BCEro Mepuojia Oblia Xa-
pakTepHa OCTpasi HexBaTKa KaJpoOB C IOPUANYECKHM 0Opa3oBaHHMEM, M HpeoOsagaHue
Cpenu CyIel Il ¢ 3a09HBIM IopuAndeckuM obpazoBanueM. B 1931 . cpean 06macTHRIX
M KpaeBBIX CyJeil JoIs JHII C «IIPaBOBBIM 0Opa30OBaHMEM» COCTaBisIa Bcero 33 %°, B
1951 r. 58 % cyneit numenu ropuandeckoe o0pa3oBaHue (IIPH TOM BbICLICE IOPHIUUECKOE
obpazoBanue Toabko 20 %), 1 TosbKo K Hadary 1980-x rr. mpeobiamaromiee 9uciio COBET-
CKUX CyIbell o0Nlafany BBICIIUM IopuandeckuM obpasoBanueM (Serov, 2013:81). dnu-
TEJIbHOE OTCYTCTBHE 00pa30BaTENILHOTO LieH3a AJIS CyJel, BBEJCHHOIO TOJIKO HaKaHyHe
pacmaga CCCP*, u HeBbICOKHiT MpecTHK MPOhECCHH B COBETCKME TOfbI HE CIIOCOBCTBO-
BaJIM KayeCTBEHHOH IOpUAMYECKON moAroToBke cyneil. [IpuHuunuanbHele H3MEHEHUs B
HOJITOTOBKE KaJJPOB IS COBPEMEHHOM CyIe0HON cHCTEMbI OBLTN 00YCIIOBIICHEI e pedop-
MupoBanueM B 1990-2000-¢ TT., mOBBIIEHHEM MpecThka npodeccun U TpeOoBaHUH K
roAroToBke. KBanudukannonusie TpeOoOBaHU 00 00513aTeILHOM HAIMYNAN Y CYIIbU BBIC-
IIETO IOpUINYEecKOro obpaszoBaHus 3akpervieHsl B Koncruryuuu Poccuun u 3akone PO

3 Kanpsl pabotaukos octuiun // Coperckas roctunus. 1932, Ne 3. C. 4042,
4 3akon CCCP or 4 asrycta 1989 r. «O craryce cyneii B CCCP» // Benomoctu Che3ia HApOIHBIX JEITyTAaTOB
CCCP u Bepxosnoro Cosera CCCP. 1989. Ne9. Cr. 223.
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«O craryce cyneit B Poccniickoit ®enepamumy» ot 26 mons 1992 r.° B 2015 . TpeGosanus
K 00pa30oBaHMIO ObLUTH KOHKPETU3UPOBAHbBI, KAHJAUIAT HA JIOJDKHOCTh CY/IbH JIOJKCH 001a-
JIaTh BBICIIMM IOPUIHYECKHUM 00pa30BaHUEM MO CHenUalbHOCTH «FOpUCTIpYICHIINY UITH
oOpazoBaHueM OakaliaBpa M MarucTpa 10 HalpaBICHUIO MOAroToBKH «tOpucnpyeH-
uun»’. M.M. KneanpoB 00bACHSET MOBBILEHHbIE TPEOOBAHUS K YPOBHIO KBaTH(DUKALUH
Cylel «HEOOXOMUMOCTBIO YIIIyOIEHHOTO M TMPOJODKUTEIBHOTO MO BPEMEHH H3YUYCHUS
pasnuuHbIX oTpacieil mpasay» (Kleandrov, 2019:8).

B pesyibraTe oTKaza OT MOJEIH HAPOIHOTO CyAa W MpodecCHOHATH3AINN CY/IeH-
CKOT'O KOpIyca BOIpoc 00 o0pa3oBaTeIbHOM IIEH3E CyJIel Tepemnien B 001acTh KauyecTBa
topuauaeckoro oopazosanusi. B 1990-e u 2000-e rr. Habmroaancs HacToAmM OyM pa3Bu-
TUSI IOPHHUYECKOTO 00pa3oBanus B Poccru, mepexoll OT MOATOTOBKH MPEUMYIIIECTBEHHO
Ha 3a04YHOI M BedepHell popMe 00yUeHUs K MOTYyUYSHUIO OYHOTO FOPUINIECKOro 00pa3o-
BaHUsI, TIOSBJICHUIO U PA3BUTHIO IOPUANYCCKUX (HaKyIbTETOB KaK B KIACCHYCCKUX, TAK U
oTpacneBbIXx yHUBepcuTeTax. Obmepoccuiickoe nccienoBanue 2011-2013 r. mokaszaino,
4YT0 OOJBIIMHCTBO MpPEACTABUTENCH CYICHCKOro Kopiyca IMOoydaroT oOpa3oBaHHE Ha
IOpUANYECKUX (haKyIbTeTaxX KJIACCHYECKHUX YHUBEPCUTETOB (69 %), 22,9 % — B ciennanu-
3MPOBAaHHBIX IOPUINYECKUX By3ax U 7,6 % — B orpacneBbix By3ax (Volkov, Dmitrieva,
Pozdnyakov & Titaev, 2015:83-84). UccnenoBarenn oTMEHarOT OCTENICHHOE YMEHbIIIE-
HUE YUCIIA BBITYCKHUKOB KIIACCHYECKUX YHHBEPCHTETOB CPEIU CyAeH U POCT BBITYCKHH-
KOB OTpaciieBBIX YHUBEPCUTETOB, a TAK)KE YBEIWUYECHHUE JIOIH BHITYCKHUKOB OYHOHN (pOpMBI
00yYCeHHS cpely CyIeH W COKpalleHne BBIITYCKHUKOB 3a09HON (hOPMBI, OCOOCHHO Cpeu
mosoneix cyned (Volkov, Dmitrieva, Pozdnyakov & Titaev, 2015:86—87. O6o3HaucHHbBIE
o01epoccuiicKkie TeHCHITUH B TIOJIHOW Mepe XapaKTEPHBI U JIS MOJTyUeHHs 00pa30BaHUs
cynei B HoBocubupckoit obmactu (Tadm. 3).

Tabauya 3

IIpodeccuonansuoe oopasoanue cyaeii Hopocudupcekoii od1actu

By3, B KOTOPOM NOJTyYHJIH 00pa30BaHHe CYIbH Joas cyneii, %
IOpuanueckue GakyIbTeThl KIACCHIECKUX YHHBEPCHTETOB 73,5
Crienuanu3upoBaHHbIE IOPUANYECKHE BY3HI (B T.4. akagemun MBJI) 14,1
IOpunnaeckue hakyabTeThl 5KOHOMHUYECKUX YHUBEPCUTETOB M aKaJIEMHUI TOCCITYKOBI 8,3
IOpuanyeckue GakyIbTeTs! HEIPOQHUIBHBIX BY30B (TEXHHUYECKHX, arpapHbIX) 4,1

Bcero 100

BonpmmHCcTBO cyneit HoBocuOupckoi obnactu mony4yunu oOpa3oBaHHE HA IOPUAU-
4yeckux (pakyspTeTax B KJIacCHUECKUX yHuBepcurerax (73,5 %), pu 3TOM AOMHHUPYIO-
Iee TOJ0KEHWE 3aHMMAIOT BBIMYCKHUKH TOMCKOTO TOCYJapCTBEHHOTO YHHBEPCHUTETa
(moBocubupckoro punuana) — 64,5 %. [Ipeodnaganue BeimyckHukoB TI'Y Bo MHOTOM 00Y-
CJIOBIICHO CHEIM(UKONH CTAaHOBJICHHS IOPHUANYCCKOro oOpa3oBanus B HoBocmOmpcke u
JUTMTETIHHOM OTCYTCTBUH FOpUANYecKkoro dakynbrera B HOBOCHOMPCKOM TOCYAapCTBEH-
HOM YHHUBepCHTETe (KIacCHYECKOM YHHMBEpPcHUTEeTe pernona). Cpeau MoJoAbIX cyaei pe-
T'MOHA 3aMETHA TEH/ICHIIHS YBEIUUCHHsI YUCIa BBITYCKHUKOB JIPYTHUX KJIACCHYECKHUX YHU-
BepcuTeToB perroHa. Cpenn octanbHbIX cyaer 9,3 % momydnnu Beiciiee 00pa3oBaHUE B
CTIEITHATM3UPOBAHHBIX IOPUINIECKUX BY3ax, 4,8 % — B akagemusx MBJI, 8,3 % — B 3ko-
HOMHYECKUX YHHUBEPCUTETaX W aKaJeMHsX TOCYJapCTBEHHOH CIykObl, 1 HaUMEHBbIIICE
yucao cyneit (4,1 %) OKOHYMIO IOPUIMYECKHE OTAEICHUS HEMpO(UIBHBIX BY30B

5 3akon P® ot 26 nrons 1992 r. Ne 3132-1 «O crartyce cyneit B Poccuiickoit ®enepamun» // Benomoctn Chesna
HaponHbIX AemytaToB PO u BepxosHoro Cosera P®. 1992. No 30. Ct. 1792.
% 3akon P® ot 26 uronst 1992 Ne 3132-1 «O craryce cyzeii B Poccuiickoit @enepamuu» // Benomoctu Chesna
HaponHbIX AemyTaTtoB P® u Bepxosroro Cosera P®. 1992. Ne 30. Crt. 1792.
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(TeXHUYECKHUX W arpapHbIX). [IpenmMyInecTBeHHO CyapH 00ydJaauch Ha OYHOM W OYHO-3a-
ouHolt popme obyuenus (83,2 %), MeHee IATOH YacTH 00yyanuch Ha 3a04Hoi popme. 1o
JAHHBIM DK3aMEHAIIMOHHOW KoMuccuu HoBocnOHMpCKOi 00acT 1o npuemMy KBanduka-
[MOHHOTO 3K3aMEHa Ha JIOJDKHOCTD CYABU CPEIU IPETCHICHTOB IIOCTETICHHO COKPAIACTCS
YHUCJIO BBIITYCKHUKOB HOPUIUYCCKUX q)aKy.]'H)TeTOB KIIACCUUCCKUX YHUBCPCUTETOB U PACTCT
YHCIIO BBITYCKHHKOB OTPACIEBBIX YHHUBEPCHTETOB, OJJHOBPEMEHHO C 3THM YBEITMYHUBACTCS
YHCJIO BBIITYCKHUKOB JTHEBHOM (POpMbI 00ydeHMs. B rieniom, aHann3 CUTyaluy ¢ moryYeHreM
podeCCHOHANEHOTO 00pa30BaHUs CYJEHCKOTr0 KOpITyca IMOKa3bIBAET, YTO COBPEMEHHbBIE
pOCCHICKHE CyIbU TONYyYHIM KauyeCTBEHHOE IOPUIMYECKOe OOpa3oBaHUE IpeuMyllie-
CTBEHHO Ha O4HOW (opme oOyyeHus, U MpobdieMa HEeXBAaTKH MOATOTOBICHHBIX IOpHIMYE-
CKHX KaJIpOB, OCTPO CTOABIIAs B cCOBETCKUI nepro, B 2000-¢ IT. yCIelHOo pelieHa.

Hcrounuku popmMupoBaHus CyJeiiCKOro Kopiyca

OTteyecTBEHHBIE U 3apyOekKHbIE UCCIEI0BATENN SAMHOIYITHBI BO MHEHUH, YTO MPHH-
LUIIBI ¥ ICTOYHUKA PEKPYTHUHTA CYAEHCKOTO KOPITyca MPEUMYIIECTBEHHO OTPEAETISIOTCS
TUIIOM TPaBOBOM cHUCTeMbl M HaiuoHainbHOW crnenudukoii (Volkov, Dmitrieva,
Pozdnyakov & Titaev, 2015:112; Burdin, 2015:371; Schultz, 2003:279; Kuhn, 2004:549).
Ecnu nnst ctpan ob1miero mpasa 3aHITHE JODKHOCTH CYIBH, SIBISIETCSA «BEPIIMHOMN IOPUAH-
Yeckoil mpodeccur» W BO3MOMKHO TOJBKO AJSL IOpHCTa € OOJBIIMM Pa3HOCTOPOHHHM
IOPUIMYECKUM OTBITOM, TO B OOJNBIIMHCTBE CTpaH KOHTHHEHTANbHOH EBpombr BeIOOp
npodeccuu CyAbH MPOUCXOIUT Ha pAaHHUX CTAAHSX IOPUIMUECKON MPAKTUKH U MTOTYUYCHUS
00pa30BaHus, M IOPHUCTHI, BEIOPABIIINE CYACUCKYIO TPOPECCHIO, TIOTYYar0T COOTBETCTBYIO-
IIIFie HaBBIKK M COXPAHSIOT «BBICOKYIO CTETICHB JIOSIIBHOCTH BRIOPAaHHON TIPO(ECCHOHAb-
Holi kapbepe» (Schultz, 2003:281).

COBeTCKHUH OTBIT PEKPYTHUPOBAHHS CYIEHCKOTO KOPITyca MMEIl CYIIeCTBEHHYIO CIIe-
UKy, onpeensonmM GpakTopoM oTOOpa ObUTa He MPOGECCHOHANbHAS KOMIICTCHT-
HOCTb, & JIOSIIBHOCTH K MpaBsIel NapTHH (WICHCTBO B MAPTHH) U COLUAIIBHOE MTPONCXOXK-
nerne. Cynebnas pedopma Hagama 2000-x IT. BHECNIAa CYIIECTBECHHBIC M3MCHCHHUS U TIPEI-
mojlarajia OTKa3 OT KOHUENIMH HAPOAHBIX CYyIOB, MOBBIIICHHWE MPECTHXXKa CyAeHCKON
npodeccuu, yBeIrnueHNe 3apIuiaT U COMUANBHBIX TapaHTHH CYIeHCKOT0 KOpITyca, 4TO MPH-
BJICKJIO IOPHCTOB C PAa3UYHBIM Mpo(ecCHOHaIbHBIM ONBITOM B CYACHCKHI KOpITyC, U B
STOT MEPHOJ MPUHIIMITEI €r0 PEKPYTHPOBAHUS CTAIM MOX0XKH Ha CTpaHbl 00IIEro Ipasa u
JOJDKHOCTH CY/IBH CTaJjla pAaCCMAaTPUBATHCS KaK «BEPIINHA IOPUINIECKOI mpodeccrum.

Kakue TeHIeHIMM XapakTEepHBI JJisi PEKPYTHUHTa PETHOHAIBLHOTO CyIEHCKOro Kop-
myca? OCHOBHBIM HCTOYHUKOM IOIOIHEHUS cyAenckoro kopmyca HoBocubupckoii obna-
cti B 2021 r. cran anmapat cyaa (62 %), BTOpbIM O 3HAYUMOCTH UCTOYHUKOM SIBIISIETCS
[poxyparypa (13,5 %). 8,3 % cyneit — BEIXOAIBI U3 MPABOOXPAHUTENBHBIX OPTaHOB (TIpe-
MMYIIECTBEHHO U3 CIIEJICTBEHHBIX U onepaTuBHBIX opranoB MBI, CrieicTBEHHOTO KOMH-
TeTa), 6,7 % — U3 OpraHoB rOCyAapCTBEHHOTO M MYHHUIIMIAILHOTO yrpaBieHud. CyapH,
HMEIOIIHE OIBIT pabOTHI B KOPIIOPATHBHOM CEKTOPE U aJIBOKATYPE, COCTABISIOT MEHBIIIHH-
ctBO (2 % 1 4,3 % cooTBeTcTBEHHO). OMBIT JOKTPUHATHFHOTO OCMBICIICHUS TpaBa (TIpero-
JaBaTeNy IOPUINYECKUX (aKyJIbTETOB) OKa3bIBACTCS HaMMeHee BOCTPeOOBaH CyneOHOM
CHCTEMOH1, TaKO# OIBIT MMeeTcs TOIbKOo v 1,6 % cymeit.

CpaBHUTENBHBIN aHAIN3 C OOIEPOCCUICKHMU TAHHBIMH, TIPUBOJMMBIMHU B HCCIIEO-
BaHuu 2013 T., MoKa3bIBaeT IBYKpPaTHOE YBEIHUUEHUE POJIX allapara cyna B popmupoa-
HMU cyjeickoro kopiyca B 2021 r., U CHUXEHHE POJIU BCEX OCTaJIbHBIX UCTOYHUKOB TO-
MOJIHEHUS cyAerckux KaapoB. [lo nanabM nccnepoBanus, B 2013 r. mons anmapara cyaa
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B (OpPMHpOBAHHH CyAEHCKOTO Kopiryca cocTaBisiia 30,3 %, msaTas 9acTh Cyieil peKpyTH-
poBaiack u3 corpyanukoB [Ipokyparypsr (20,8 %), Taxke 3HAYUMYIO pojib B pOPMHPOBa-
HUM CYAEHCKOr0 KOpITyca COCTAaBIISUIM IPaBOOXpaHuTensHble oprassl (17,5 %), kopmopa-
TUBHBII ceKTop U anBokarypa (16,5 %) u opransl rocynapctsennoro ynpasienust (10,1 %)
(Volkov & Dmitrieva, 2015:101-103). Eme Gonee nmoka3aTelIbHBIM SIBISETCSI CpaBHEHUE
HCTOYHHUKOB (DOPMHUPOBAHUS CYICHCKOTO KopITyca ¢ MaHHbIME 33 1997 1.: B 2021 1. HabmI0-
JaeTcd IIECTUKPAaTHOE YBEIMUYEHHE BBIXOJIEB W3 ammapara B CyJeHcKOM Kopiyce
(c 11,4 0o 62 %), 1 HOYTH MATUKPATHOE CHIDKCHHE KOPIIOPATHBHOI'O CEKTOPa M aJIBOKa-
TypHl (28,2 10 6,2 %) (Solomon & Foglesong, 2000:97).

dakTHYeCKH Ha pETHOHAILHOM YPOBHE TPOUCXOUT BEIMBIBAHHE BHEIIHUX HCTOYHH-
KOB TIONOJIHEHHUS CYAEHCKOro Kopmyca. ENUHCTBEHHBIM 3HAUYUMBIM HCTOYHHUKOM
(dopmupoBanus cyneil cram ammapar cyna, 6omee 70 % BHOBb Ha3Hau€HHBIX Cynei
B 2019-2020 rr. — noMouHUKU cyaeil. TpaaguIIMOHHO Ba)KHbI€ UCTOYHHUKHU MOMOJIHEHUS
cyneiickoro kopmyca B 1990-e u nawane 2000-x rr. — IlpokypaTypa u cielCTBEHHBIE
OpTraHbl IiepecTan ObITh TAKOBBIMU. AJIBOKATypa M IOPUINYECKUE KaMIIaHUH U BOBCE TIe-
pecTany moCTaBIATh KaAphl ATl CyIefiCKoro Kopiyca.

OTMeTHM TeHAepHBIE Pa3NIuyus B MPOo(hecCHOHANBHOM PEKPYTHHIE CYIeH: y MyX-
YHH-CyAel Ooliee pa3sHO0Opa3HbIi MPO(EeCCHOHATIBHBIN OIBIT, YeM Y JKCHIHH. J{0Js sKeH-
LIMH — BBIXOJIIEB U3 alllapara CyA0B IPaKTHYECKH B [[Ba pa3a BBIIIE, YEM CPEeIU MY KUMH
(68 mpotuB 37 %). B oOpaTHO# npomopiuy — 4yucio BeIxoaueB u3 [Ipokyparypsl, npaBo-
OXPAHHUTENbHBIX U CJIEICTBEHHBIX OpraHoB (cpeau MyxuuH — 20 % COTpyIHHMKOB
IIpokypatypsl, 14 % coTpyIHUKOB NPaBOOXPAHUTEIBHBIX OpPraHoB, 12 % — aIBOKaTOB,
y skeHIMH — 13 % n3 IIpoxypatypsl, 7 % COTpyAHHKOB IPAaBOOXPAHUTENBHBIX OPraHOB U
2 % W3 agBOKATYPHI).

3naunTensHas Au depeHIraus IpeablIyIero npoheccuOHaIbHOTO ONbITa HA0JIO-
JlaeTcs cpeliu CyAel pa3IMyHbIX JOJDKHOCTHBIX KaTeropuid (Tadin. 4). Haubomnbmee ymncio
BBIXO/ILIEB U3 COTPYAHUKOB amnmapata cynaa (75,4 %) — cpeau MUpOBBIX CyZei, TaKXKe BBI-
COKa poJIb amnmapara cyaa B GOpMHUpOBaHUH palioOHHBIX cyAoB (62,8 %) u pykoBoguTenei
cynoB (63,6 %), HaMeHbIIIee YMCIIO0 BEIXOIIEB U3 alapara Cy/I0B 0Ka3ajloChk CPEIH Cyaeit
obnactroro cyna (15,8 %). [Ipu 3ToM y cyzeit perHoHaIbHOTO Cy1a — caMble pa3Hoo0pas-
HBbIC UCTOYHHMKH (POPMHUPOBAHMS: 3HAYUTENbHAS YacTh CyAeld MMesa MPeAbIAyIHi OIbIT
paboter B IIpokyparype — 26,3 %, MpaBOOXpaHUTENBHBIX U CICIACTBEHHBIX OpraHax —
26,3 %, opranax ucnoiaHuTenbHou Baactu — 10,5 %, By3ax — 10,5 % u agBokarype — 5,2 %.
Hamnbonee omHOOOpa3HBIM SIBIIIETCS OIBIT y MHPOBBIX cynaei: numb 8,2 % — ObBIIne
corpyauuku Ilpokypatypsl, 8,6 % — COTpyAHHKHM HMCIIOJHUTENBHBIX T'OCYJapCTBEHHBIX
opraHoB U 3,3 % — npaBOOXpaHUTEIbHBIE OPTaHbl, OCTAJIbHbBIC TPU YETBEPTH BBIXOIIBI U3
anmapaTta cyfa. CyliecTBeHHbIE pa3ilyus B HCTOYHMKAX PEKPYTHUHTA Pa3HBIX JOJKHOCT-
HBIX KaTeropuil OmpeaensioTcsl pa3InYHbIM BpEeMEHEM MPUX0/a B CYACOHYIO CHCTEMY H
OTPaXKaroT HBOJTIOLHUIO IPUHLIUIIOB 0TOOPA: MUPOBBIE CyIbH — IIE€PBasi CTYIEHb Ul Ha3Ha-
YaeMBIX Cylel W OoJblas 4acThb M3 HUX OBbUIM Ha3HAYEHBI B MOCIEAHUE 5—7 JIeT, OHH
MIPEUMYLIECTBEHHO OTOMPAIOTCS U3 anmnapara, 00JacTHbIC CYIbH MIPUXOANIH B CyeOHYIO
cuctemy 15-20 met Hazam, U OoJbINasi YaCTh M3 HUX MMEET MHOW IOPUIAMYSCKHMA OIBIT
JI0 HA3HAYEHHUS CYJIbIMHU.

KakoBbl mpuunHBl npeobiafaHus BHIXOAIEB W3 ammapara cyAa cpead cyaen?
Bounkos B. u /Imurpuesa A. GopMyIHPYIOT THIIOTE3Y O HESIBHOM KOHTPAKTEY, 3aKITF0UCH-
HOM CYyIbEH C €ro ammapaToM, CBS3aHHBIMHU C IIE€PCIIEKTHBOM KapbepHOIO POCTa: NPH
HU3KHX J0XO0JaX M BBICOKMX Harpy3Kax CeKperapu cyAeOHOTo 3acelaHHs M MOMOLIHUKH
cyneil mpuoOpeTaroT NpOo(ecCHOHATIBHBIH ONBIT M HEOOXOAMMBIE HABBIKM C YETKON
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MEPCIEeKTUBOM cTaTh Cyabel. B Takoil cuTyanun KapbepHBIH pocT B CyJeOHON cucTeme
CTaHOBUTCSI CBOETO pojia OJarofapHOCTHIO 3a TSKENBId W MAJOOIJIAuMBaEeMBIA TPYH
B anmapare cyja. Ho momumo GnaronapHocT ¥ nproOpereHust HehopMalbHBIX CBs3EH B
CyI€ 3TOT «HESBHBIH KOHTPAKT» TpaHC(HOPMHUPYETCS B KPUTEPUH U IPUHLUIBI Tpodeccu-
OHAJIBHOTO 0TOOPA: IEHHBIM CTAHOBUTCS TOJIBKO ONBIT, IPUOOPETEHHBIN B anmapare cyaa
(Volkov & Dmitrieva, 2015:104—-112).

Tabruya 4
OnbIT padoThI cyaeii 10 Ha3HAYEHHS Ha I0JKHOCTDb CyIbH (B pa3pe3e J0JKHOCTHBIX KaTeropuii B %)

IIpenmyinecTBeHHBbIH M Cyabn PykoBo- | Cyabn | Cpenu Bcero
o HpOBBIe % .
npogdecCHOHANBHBII ONBIT cyIbH paiioHHBIX | auTeaH | objacT- | cyaeiickoro
10 Ha3HAYeHHUs HA I0JLKHOCTDb CYAbHU Cy/10B CY/IOB__|HOTO cyJa| Kopmyca
Arnmapar cyna 75,4 62,9 63,6 15,8 62,1
[Ipokyparypa 8,2 15,5 9,1 26,3 13,5
[IpaBooxpaHUTETBHBIE OPTaHbI 3,2 7,2 18,2 26,3 8,3
(BKIIIOYAS CIICICTBHE)
Oprassl TOCy1apCTBEHHOTO YITPABJICHUS 3,2 5,2 0 10,5 4,7
Opraspl MyHHUIMIAIBHOTO YIIPABICHUS 3,2 2 0 0 2
IOpuct opranuzanuu 1,7 2 0 53 2
AnBokar 1,7 4,2 9,1 5,3 4,2
[Ipenonasarenu By30B 1,7 0 0 10,5 1,6
He BoIICHEHO 1,7 1 0 0 1,6
Bcero| 100 100 100 100 100

CormacuMcsi ¢ KOJUIETaMH, YTO MPEUMYIIECTBCHHBIA PEKPYTHHT W3 COTPYIHUKOB
anmapara cyaa o0ycioBJeH crenn(uKoi MoJIroTOBKY CyJel u (opMHPOBaHHEM HEOOXO-
TUMBIX TIPO(eCCHOHAIBHBIX KauecTB. DakTH4ecKu B cyae chopMHpOBaHa CHCTEMA TTOITO-
TOBKH CYACUCKHX KaJIpOB, M BUXKYIIIMM MOTHBOM pabOTHI B ammapare cyJa CTaHOBUTCS
BO3MOXKHOCTB ITOMIOJTHUTH PSIbI CyIEHCKOTO KOPITyca BO BIIOJIHE 0003PUMOH MTEPCIICKTHBE.
[Ipu 3TOM HanboJIEe 3HAYMMOMN YaCThEO ATOW CHCTEMBI TIOJrOTOBKH CTAHOBUTCS (DOPMHUPO-
BaHUe NMPO(EeCCHOHATIBHBIX KAYECTB U IICHHOCTHBIX YCTAHOBOK, BOCTPEOOBAHHBIX Cy/e0-
HO¥t cuctemoii. K yemy moimkeH ObITh TOTOB Oyayiiuii cyabsi? OH JOKEH ObITh MaKCH-
MaJILHO aIaITHPOBAH K PEATTUIM POCCHICKOTO CyIOMPOU3BOICTBA: K BBICOKUM HATrpy3KaM,
3HAYUTEIFHOMY 00beMy paboThI C IOKyMEHTaMH, KOHTPOITIO HaJI MPOIECCYaATbHBIME CPO-
kamH, 3 (EKTUBHOMY COOJIFOJICHUIO OCHOBHBIX TOKa3areseil paboThl CyIbU «KOJIUYECTBA
Y KaueCTBa pACCMOTPEHHBIX JIei». B Takoii cutyaiuu Hanbos1ee [IEHHbIM CTAHOBUTCS OTIBIT
paboTHI IPETEH/ICHTA B armapare, a HanboJjiee BOCTpeOOBaHHBIMU KaueCTBAMHM CYIbU CTa-
HOBSATCS OTBETCTBEHHOCTD, JUCIHUILTHHUPOBAHHOCTh, CTPECCOYCTONYMBOCTD U «BCTPOCH-
HOCTB B CHCTEMY», CTIOCOOHOCTD BBIZICP)KHBATH BRICOKHE HATPY3KHU PU CTAOMIILHOM Kade-
CTBe paccMmoTpeHus nen. [lpeobnananue cpenu cyjei BHIXOMIEB U3 armapara BRI IUT
BITOJIHE 3aKOHOMEPHO, OHH OBICTpEe U Jy4llle aanTUPYIOTCs, Y HUX YiKE CPOPMHUPOBAHBI
HEOOXOIUMBIE HABBIKU AJIS1 pabOTHI CyIbEH.

WHTEpBBIO C CyABSIMHU, MIPOBEACHHBIMH B XOJIE HMCCIEAOBAHMS, MOKA3BIBAIOT, YTO
OTHOILIEHHUE CYJIeH K JJOMUHUPOBAHUIO BHYTPCHHUX UCTOYHUKOB MPH (HOPMUPOBAHUH CY-
JiefcKoro KopIiryca HeogHo3HauHoe. CynbH, IPUIIEANINE B CYIeOHYI0 CHCTEMY B HaJalle
2000-x ¥ UMEBLINE UHOW IOPUANYECKUI ONBIT O HA3HAYEHUS CYJbU, CKOpEE HEraTUBHO
OTHOCSTCS K H3MEHEHUIO IPUHITUTIOB 0TOOPA U BBHICKA3bIBAIOT 00€CIIOKOEHHOCTH Mpeooia-
JTAaHUEM COTPYAHHUKOB ammapara cyJa Cpeld BHOBb HazHadaeMbIX Kosuier. Cyapu 03By4H-
BaJli MHCHHSI 00 OTCYTCTBHH Pa3HOCTOPOHHETO IOPUAMYECKOTO U «IIPOCTO KUTEHCKOTO)»
OTIBITa, BBICOKOH CTETICHH 3aBUCUMOCTH OT MHEHUS IIPEICeaTeNs CyAa, OTCYTCTBUU HE3a-
BHCHMOCTH B aBTOPUTETA B TIpodeccronanbHoM coobmiectBe. C Ipyroi CTOPOHBI, CYAbH —
BBIXO/IBI M3 ammapara Cy/a, HallpOTHB, OTMEYAIM IOJOXHUTEIbHBIE CTOPOHBI CBOETO
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OIBITa — BO3MOKHOCTH OBICTPO aJanTHPOBaThCsS K HArpys3ke, MmokasaTelsiM, cyaeOHON
NpakTHKe 3a BpeMst paboThl B cyae. OfMH U3 cyied, UMEBIIHIA IPEIbITYIIHN OTBIT PA0OTHI
B MIPOKypartype, MpU3HaJ, 4TO CyJbH, HA3HAUYE€HHBIE OJTHOBPEMEHHO C HUM M MPHILIEAIINE
13 anmapara «Iydllle CIpPaBIISIFOTCS ¢ Harpy3KOM U UMEIOT 0oJiee BRICOKHE MTOKA3aTENN.

3akiioueHmne

IIpoBenenHoe uccnenoBaHNe MOKA3hIBAET, YTO MOPTPET COBPEMEHHOTO PETHOHANb-
HOTO CYJbH — 3TO MOJIOZas )KeHIINHA (CpeaHuil Bo3pacT — 41,5 1.), HoTy4YHBIIAs IOPUAN-
gecKoe 00pa3oBaHKE B KIACCHYECKOM YHHBEPCHUTETE Ha OUYHOHN hopMme 0OyUIeHUS, HMEIO-
11asg NperuMyILIEeCTBEHHBIH NpodecCHOHaIbHOM ONBIT paboThl B anmapare cyaa. I[Ipouece
(hemuHM3aIMK CyIeHCKO# Tpodeccuu, CBONCTBEHHBIN I MHOTUX €BPOIEHCKUX CTPaH, B
Poccuu umeet BeipaskeHHYI0 crienn UKy, OH 00YCIIOBIIEH HE IOHI>KEHHEM ITPECTH KA Mpo-
¢eccun, a cnennpukoid paboOThl M MCTOYHHKAMU (GopmupoBanusi. CpaBHEHHE C paHee
[IPOBEJICHHBIMH HCCIIEIOBAaHUAMY TIOKa3bIBAET YIUIyOJIeHHE TeHIEPHOTO Truchananca B pe-
TMOHAJIBHOM CYJIEHCKOM KOpITyce, He MMEIOIIEro BEPTUKAIbHOIO AUCKPUMUHALMOHHOTO
XapakTepa — MY>KUHHBI 1 )KEHIINHBI B PAaBHOI Mepe pacnpeiesieHbl [0 BCEM JOJKHOCTHBIM
kareropusim cyzaeil. Cyneiickas npodeccus B Poccun npeacrasisier codoii nmpumMep ycrnen-
Ho pemuHM3anMM npodeccun, MpU KOTOPOI YBEIMYCHUE YHCIIa KEHIIUH B MPOdeccHo-
HaJILHOW 00JIACTH NPOHUCXOAUT Oe3 MOHMKEHHsI cTaryca camoi npodeccun. JanpHennmii
IPOIIECC OMOJIOKEHHSI PETHOHAILHOTO CYAEHCKOT0 KOpIyca TakKe OOBSICHIETCS HCTOY-
HUKaMM €ro IOIIOJHEHUs, Cyapu Mojoxe 40 JeT COCTaBISI0T OKOJIO IOJIOBHUHBI €T0O
COCTaBa, 3a MOCJIEAHUE ACCATH JIET YMCIIO MOJIOABIX cyAel yBennuunoch Ha 20 %, oxHO-
BPEMEHHO 3aMETHO COKPAaTHJIOCh YMCIIO HanOoJiee OMBITHBIX cyiei cTapiue 50 et co cra-
xeM Ooutee 20 ser.

N3yueHre HICTOYHUKOB PEKPYTHHTA PETHOHAIBHOTO CYyJIEHCKOT0 KOpITyca IMOKa3bIBaeT,
YTO OCHOBHBIM CTall arapar cyja, Haubojee 3Ha4lM 3TOT criocod Ayt popMHUpOBaHUS CO-
CTaBOB MHUPOBBIX CyZ€H U Cyzell palOHHBIX CyOB, BHEIIIHUE HCTOYHUKH NIEPECTAIN UIPaTh
CYIIECTBEHHYIO POJib. [ TaBHBIMHU MIPUYMHAMH NpeobiIajaHusl BBIXOALEB U3 amiapara cyaa B
CYZAEHCKOM KOpILyCe CTalu cojepkaHue paboThl ¥ TpeOoBaHus, IPEeabsBIAEMbIe K Ipodec-
CHOHAJIbHBIM Ka4yeCTBaM CY/bH, CPEIM KOTOPBIX JOMHHHUPYIOT aJlallTUBHOCTh K BBICOKUM
Harpy3kam, 3HaUUTEIIbHOMY 00BheMy PabOTHI C JOKYMEHTaMH, KOHTPOJIIO HaJ| IIPOIIECCyalb-
HBIMH CpOKaMu, 3 (HeKTHBHOMY COOITIOICHHIIO OCHOBHBIX TIOKa3artelieil paboThl CypU. Yur-
TBIBasI, YTO 3a MOCJIEIHUE JECSTh JIET YUCIIO BBIXOALEB U3 allapara B CyIeHCKOM KOpILyce
JIBYKPaTHO BBIPOCIO M HAOJIONAETCs JaybHEHIee paclIMpeHHe 3TOM TEHICHLUH, CyAeH-
ckuii kopmyc B Poccuu B Gimkaiiime rofsl Oyaet copMUpoBaH NPEeUMMYILIECTBEHHO arlna-
PaTHBIM CIIOCOOOM 32 CYET BHYTPEHHUX UCTOYHUKOB. ECiN OLIeHUBATh CUTYALIUIO C TO3ULIUH
M3MEHEHUH cy/ieOHoN crcTeMbl 3a rnocieanne 20 JieT, TO CymecTBYIOT OUeBUAHBIE PUCKU
IUIs CyZIeOHOM CUCTEMBI B I3BMEHEHHH MPUHIIUIIOB 0TOOPA: IOPUAMIECKHUIA ONBIT KaHHJaTOB
CTaHOBHUTCSI MEHEE Pa3sHOOOPa3HbIM, MOATOTOBKA Cyded HOCHUT NPEUMYILIECTBEHHO allla-
PpaTHO-OIOPOKPAaTHUECKHH XapaKTep, YTO MOKET HEraTUBHO TOBJIUATH HA aBTOPUTET U CTa-
Tyc cyneickoit mpodeccun. OTHAKO OLIEHKA CUTyaluH B 0ojee JITUTEIbHON PETPOCIEKTURE
MOKAa3bIBAET, YTO MOCJIE aHOMAIUH COBETCKOTO MEpUoJa ¢ OTCYTCTBHEM NpodeccHoHab-
HOTO 1 00pa30BaTeILHOTO IIEH3a K JJOJDKHOCTH CYbU H ITUPOKOro Habopa B podeccuio u3
FOPUAMYECKOTO COO0IIECTBa B X0/Ie Cy1e0HOoH pedopmbl Hadana 2000-X rT., Mpou30IILIa CTa-
OMITM3aITNsT NCTOYHUKOB M CIIOCOOOB (hOPMHUPOBAHUS CYIICHCKOTO KOPITyca, BO3BpAIIEHUE K
TPaAULMAM U CTaHAapTaM ero GOpMHUPOBAaHUs, CBOUCTBEHHBIM ISl CTPaH KOHTHHEHTAIbHOM
Esporsl v Poccun, 1 B 3TOM CMBICIIE JOMUHUPOBAaHUE BHYTPEHHUX HCTOYHUKOB PEKPYTHHIA
CYJIEMCKOT0 KOpITyca CTalo BIIOJIHE 3aKOHOMEPHBIM.
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TpaHchopmauma umdpoBbIX CNOCOOOB pa3peLieHns
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N.A. I'ponnk' =>4

Poccuiickuii yHuBepcuteT npyxkObl HAPOAOB, . Mocksa, Poccutickas Dedepayus
P<gronik i@pfur.ru

AHHOTanuUs. O10Xa HUPPOBOH peallbHOCTH MpeIaraeT 1 GOPMUPYET HOBBIE MEXaHU3MBI pa3pe-
LICHUS CIIOPOB, IPEIBABIISET BHICOKHE TPEOOBAHUS M YCTaHABIMBAET CBOM IPAaBHJIa, KOTOPHIM CIIEIyeT
COOTBETCTBOBaTh. BHenpeHne MHGOPMAIMOHHO-KOMMYHUKAIIMOHHBIX TEXHOJIOTHH U HCKYCCTBEHHOT'O
WHTEJUIEKTA B IIPOLIECCHI CyIeOHOr0 ¥ BHECYA€OHOTO ITOps/IKa YperyIupoBaHus criopoB B IHanuu nocra-
TOYHO OBICTPO TIOKA3aJI0 MHHOBAIIMOHHBIC pe3yNbTaThl. TpaHcopMalius u(pOBBIX cIOCOOOB pa3perie-
HUS CIIOPOB NPOJIOJDKAETCs OJ1aroaapsi HOBBIM HayYHBIM MCCIIE0OBAaHUSM U Pa3BUTUIO COBPEMEHHBIX TEX-
HOJIOTHH, KOTOPBIE CTPEMATCS K COBEPIICHCTBY. Llenpl0 HACTOSAIMIETO MCCIEN0BaHUS SBIAETCS aHAIN3
TpaHchopMaluy HU(POBBIX CIIOCOOOB pa3pelieHns cnopoB B IHAWN ¢ y4eTOM HCTOPHYECKOTO HBOJIIO-
LHOHHU3Ma, IPUBEALIEr0 OT BEANYECKOH AMOXH K II00anbHOi mudpoBoil peBOMOH, HOPMUPOBAHHIO
ruOpuIHOI MoJsenn, coyeTaroliel B cebe HECKOIBKO CIIOCOO0B pa3pelieHus copoB — o(iaiiH-Cy10B,
OHJIAIH-CYy/IOB 1 OHJIAMH pa3pelIeHHe CIIOPOB C MCHONB30BaHMEM IH(MPOBBIX TEXHOJOTHUH U METOJOB
JIBTEPHATUBHOTO pa3pelleHus cnopoB. OnHako 1muppoBas cucTeMa Jajieka oT COBEPILIEHCTBA, U y Hee
€CTh CYIECTBEHHBIE HEIOCTATKH, CBSI3aHHBIE C PUCKAMH KHOEPaTaK M yTEeUKOH IMePCOHANBHBIX TaHHBIX,
coiepxKaluX KoH(puAeHINATbHYIO U TH4HYI0 HH(popMaruio. [ludposas rpaMOTHOCTS HHIUNHCKOTO Hace-
JICHUsI, PACIIOJIOKEHHOT0 Ha Mepudepruy, HaXOIUTCS Ha HU3KOM YPOBHE, YTO B 3HAYMTEILHON CTEIICHH
CHI)KAeT YPOBEHbB JIOBEPUSI IEKTPOHHBIM Cy/laM U OHJIaHH Pa3pelIeHHIO CIIOPOB.
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Transforming Digital Dispute Resolution in India
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Abstract. The era of digital reality offers and shapes new dispute resolution mechanisms, imposes
high demands and sets its own rules to be complied with. The introduction of information and
communication technologies and artificial intelligence into judicial and out-of-court dispute resolution
proceedings in India has shown innovative results quite rapidly. Transformation of digital modes of
dispute resolution continues with new research and development of modern technologies that strive for
excellence. The purpose of this study is to analyze transformation of digital dispute resolution methods
in India, considering the historical evolutionism that led from the Vedic era to the global digital
revolution, formation of a hybrid model that combines several modes of dispute resolution - offline courts,
online courts and online dispute resolution using digital technologies and alternative dispute resolution
methods. However, the digital system is far from being perfect; it has significant drawbacks associated
with the risks of cyber-attacks and leakage of personal data containing sensitive confidential and personal
information. Besides, the digital literacy of the Indian population located on the periphery is quite low,
which greatly reduces the level of trust in electronic courts and online dispute resolution.

Key words: digital court, virtual court, online mediation, alternative dispute resolution, digital
disputes, Supreme Court, India
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BBeaenune

OBomonus cyiebHoro nporecca Maany mponuta AIUTENbHBINR MyTh OT Kiaccude-
CKOTO (PM3MUECKOT0 YHACTHS A0 BUPTYAIBHOTO C MPUMEHEHHEM HUH(POPMALUOHHO-KOMMY-
HUKaIMOHHBIX TexHonorui (MKT) m mckyccTBeHHOro WHTEIUIEKTa. B mpaBoBOM ToITe
coBpeMeHHOM HayuHO# nuTepaTypsl (Rusakova, Gronik & Kupchina, 2022; Gronic, 2022;
Kudryavtseva, 2021; Zakharkina & Kuznetsova, 2021; Bashilov & Berman, 2022;
Ermakova & Frolova, 2022; Rusakova, 2020 u np.) 4acTo BCTpEHarOTCsl pasjinuHbIC
TEPMHHBI 0003HAYEHHS CY/I0B, HCIIOJIB3YIONINX B CBOEH JeSTENbHOCTH WH(OPMAIIIOHHO-
KOMMYHHKAIIMOHHBIC TEXHOJIOTUU: U(POBBIC CY/bl, BUPTYAIbHBIC CYIbI, JJIEKTPOHHBIE
CYIIbl, OHJIAMH Cyibl, 0€30yMakHbIE Cy/bl, UHTepHET-Cyabl. COOTHOIIIEHNE BCEX YKa3aH-
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HBIX BBIIIC MMOHATHIA — OT/ICbHAS TEMa JJIS M3yUYCHHUSI, T03TOMY IIPUMEHUTEIBHO K HaCTO-
SIIEMY HMCCJICIOBAHHMIO, YUMTHIBAS Pa3HOUYTCHUE MEPEBOJA C XUHJAU HA PYCCKUMN SI3BIK U
BO3MOXHBIC JIMHIBUCTHYECKHE HETOYHOCTH, aBTOP OCTABJISICT 3a COOOH MpaBO CUUTATH
yHoTpeOisieMble B JaHHON CTaThe TEPMHUHBI KAK CHHOHUMHUYHBIE,

Kak u3BecTHO, CyIIeCTBYET HECKOIBKO MOPSIKOB Pa3pelleHHs CIIOPOB MyTeM Cye0-
HOTO U BHeCyJeOHOro yperyaupoBanus. K oCHOBHBIM (hopMaM pa3pelieHus: CIopoB CO-
BpPEMEHHBIE YUCHBIE OTHOCSIT:

— pa3peluicHue CropoB B TOCYIaPCTBEHHBIX CY/IaX;

— apOuTpax;

— Alternative Dispute Resolution (ADR) — ampTepHaTHBHBIE CIIOCOOBI pa3peIICHUS
CIIOPOB, BKJIFOYAs PUMHUPHUTEIIbHBIC IPOIEAYPhI U TOCPSIHUYCCTBO / MEIHALIMIO;

— Online Dispute Resolution (ODR) — ontaiin pa3pelieHue cropos.

dopMUpOBaHNe U Pa3BUTHE CNIOCO00B paspemieHus cnopos B Unaun

Bo Bce BpeMeHa MUPHOE pa3pelleHre CIIOPOB SBJISUIOCH OTIMYUTEIbHON YepToi 1H-
pwin3anuu. B apeBHeit MTHAMKM cy1iecTBOBaJIO HECKOIBKO BUIOB MOCPETHUYECTBA — OJTHOU
u3 GopM yperyinupoBaHus KOHQIUKTHOW curyanuu. ['yarama Bymna nogapun Oyaymmm
MOKOJICHUSIM BEIIMKOJIETIHYIO (pa3y, CTaBUIYIO MU3BECTHOM UTATON W BOILEALICH B UCTO-
puro Kak «santosham paramam sukhamy, 4ro B nepeBojie ¢ caHCKpUTa 03Hauaet: «Jlydme
TBICSYH TTYCTBIX CJIOB OJHO CJIOBO, TIpHHOCsAIIEe MUpP» . TlocpeiHIYecTBO — MOIIHAS CHIa,
SIBIISTIOILIASICSL OTHUM U3 CIIOCOOOB AOCTHKCHUS «MHUPay.

ManonocTtynHas ApeBHEHHAMIICKas JINTEpaTypa OTPaKaeT KyJIbTYPHOE COCYIIECTBO-
BaHHE JIIOZCH Ha MPOTSHXKEHUH MHOTHMX BEKOB. JTa PEaJbHOCTh NOTpeOOBasIa MPUHATHA
MHOTHX METOJIOB COBMECTHOTO pa3pelIeHus CIIOPOB B COBPEMEHHOM MPOLIEcCe METUAINH.
K koH1y Beaudeckoii amoxu gunocodckre U 1opuandeckue 1e0aThl BEIUCH C LENbIO BbI-
SIBJICHUS] ICTUHBI HA PA3IMYHBIX COOpaHUAX U IPUXO0JaX.

B mHaniickux mTarax CymecTBYIOT pa3HbIE COIMAIbHBIE U KyJIbTYPHBIC TPaIUIIVH,
oOblyan M penurud. Jnoxa J{xapmamactpsl (IpeBHEHHIUICKHE PEIMTHO3HBIE NPaBUIIa
MOBEJICHNUS) MTOCTIE0BaA 32 BEIUUYECKON 3M10X0MH, B TeUEHHE KOTOPOH CX0JacThl pa3pado-
Tayu GUI0cOPHI0 OCHOBHBIX 3aKOHOB. B MX HayuHBIX JUCKYCCHAX 00CYXIaNich 00bIYan
Pa3NUYHBIX OOLIMH KOPEHHBIX HAPOAOB, BKIIOYAsl pa3pelIeHue CIOPOB HEKOHPIUKTHBIMH
MeTtopaMu. OHUM U3 IPUMEPOB TAKOIO MUPHOTO CIIOCO0a SIBIAETCS TPUOyHall, U3BECT-
eIt kak KYJIA (KULA), KoTophIif paccMaTpuBail CIIOPHl MEKITy WICHAMH CEMBH, 00-
IIMHBI, TUIEMEHH, KaCThI MJIN PaChl.

Hpyroit tpubynan IHPEHM (SHRENI) — kopniopanus peMeciIeHHHKOB, paccMaTpH-
Ban ux BHyTpeHHHE criopsl B [IYI'A (PUGA) — oO0benmuHeHne TOPTOBIEB B Pa3IMIHBIX
oTpacsx’.

WHTepecHBIM MpeacTaBisieTcsl cnoco0 paspelieHus ClopoB, NpuMeHseMblii Maxa-
JKaHaMHM, BBICTYNABIIMMH MTOCPEAHUKAMH B YPETYJIUPOBAHUM CHOPHBIX cuTyauuid. OHH
ObUIM yBa)kKaeMbIMM, OCCIIPUCTPACTHBIMH M BBIAAIOLIMMHUCS 3HATOKAMH, DPEIIABLIIMMU

I Mediation Training Manual of India. Mediation and Conciliation Project Committee, Supreme Court
of India, Delhi. C. 5. DnexrtpoHnslii yueOHHMK. Pexum mocrtyma: https://main.sci.gov.in/pdf/mediation/
MT%20MANUAL%200F%20INDIA.pdf (nata obparuenus: 21.04.2023).

2 Mediation Training Manual of India. Mediation and Conciliation Project Committee, Supreme Court of India,
Delhi. C. 2. OmnexrtponHbI y4yeOHHMK. Pexwm moctyma: https://main.sci.gov.in/pdf/mediation/MT%20
MANUAL%200F%20INDIA.pdf (nata obpamenus: 21.04.2023).
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CHOPBI MEXIY KyMNIIaM{, IPUMEHSSI MOCPeIHNYecTBO. MaxamKkaHaMy pacrojaraiich B
LEHTpax Uil pa3pelIieHus] CIOPOB MEXIy YJICHAMH KOMMEPUYECKOH accoluanuu. «YcraB
accolMaly MpelycMaTpuBall pacueHEHUE KyTLa, ecIy JI0 epeJaydu Aea Ha 1ocyned-
HOE yperyJIMpoBaHME CIIOpa OH cpasy 0OpaTHiICS B cya»°. JTa HedopMaabHas MPoLeaypa
MoJIb30Bajiack 0CO00H momysipHOCTRIO B ['ymkapare, 3anaaHoi nmpoBuHImMKM MHauu, n
npeacTaBisiia coO0H KOMOMHALMIO TOCPEAHNYECTBA U apOUTpaka, Tenepb U3BECTHYIO B
3amaJHoOM Mupe kak Med-Arb.

ApOuTpax Kak mporecc pazpemeHus cropoB ObuT pr3HaH eme B 1879 r., a Takxe
Halen oTpaxkeHue B [ paxkapanckom npoueccyansHoM Koaekce 1908 r. Koraa B 1940 1. Obin
MIPUHAT 3aKOH 00 apOuTpaxke, MONOKEHHE 00 apOuTpake, IEPBOHAYAIHHO COMICp KaBIIIe-
ecs B ctathe 89 I'paxkIaHCKOTO MPOIECCYaTbHOTO KOIEKCa, OBLIO OTMEHEHO.

Konuenuus Meananuy BriepBbIe MONyYHiia 3aKOHOATeIbHOE IPU3HaHUE B MHANK C
MPUHATHEM 3aKOHa O MPOMBIIUIEHHBIX criopax 1947 r. Eme ouH anbTepHaTUBHBIN METOT
paspemieHust cropoB, M3BecTHBI kak Lok Adalat, momyumn odummanbHBI craTyc
B 1987 T. B COOTBETCTBHH € 3aKOHOM 00 OpraHax 1o OKa3aHHIO IOPUANICCKHX yciyT. JlaH-
HBIH MEXaHU3M IIOMOTAET Pa3peLINTh MUPHBIM IIyTEM CIIOpHI, HAXOSIIUecs Ha 10CcyAe0-
HOM CTainy WK HAa PACCMOTPEHUH B Cyzie. 3aKOHOAATENILCTBO MHANN HaiemII0 BEIHECEH-
ueie Lok Adalat perienus crarycoM 0e3aneuISUOHHOTO CyAe0HOr0 PEIICHUsS 10 TPaK-
JAHCKUM JIellaM, KOTOpBIE SIBIISIIOTCS OKOHYATEIbHBIMH M 00s3aTeIbHBIMH JJISI BCEX CTO-
poH. BBuay OTCYTCTBHS NOJOXEHUH 00 OOKaJIOBAaHWU TAKOTO PELICHUS MPOUTPaBIIas
CIIOp CTOPOHA JieJla UMEET IPaBO UHUIUMPOBATH CYACOHBINH NMpoIecc, 00PaTUBIIUCH B CY/T
IIyTeM MoJa4yHt MCKA B COOTBETCTBUHM C YCTAHOBJIEHHOI MPOIETypoit’,

B 1996 r. Unnuiickuii napaaMeHT OpuHsUT 3aKkoH 00 apOuTpake U NPUMUPEHUH, «IIO-
IpoOHO pa3paboTaB MOJIOKEHHUS O MPUMHUPEHUH CIIOPOB, BO3HUKAIOLIMX U3 JOIOBOPHBIX
TIPaBOOTHOLICHUI»" .

Menuauust B coBpeMeHHON MHIWMM OaBHO MPaKTHKYETCsl Kak CIOco0 pa3pelieHust
criopoB. BHeceHHbIe nomnpaBKu B cTaThio 89 I'paxaaHCKOro NporeccyaibHOTro KOAeKca OT-
KPBIIH BO3MOKHOCTH I allbTepHATUBHOTO paspemieHus crnopos (ADR), 1.e. mocpennu-
4ecTBa, MPUMUPEHHS, apOUTPaXka U I0CYAe6HOT0 yperyaupoBanus’. Meauamus — ouH U3
3¢ GEeKTUBHBIX U B HACTOSIEE BPEMSI LIIMPOKO U3BECTHBIX aJIbTEPHATHUBHBIX CIIOCOOOB pas3-
pELICHUS CIIOPOB, KOTOPBIH IIOMOraeT CTOPOHAM pellaTh CBOM BOIPOCH! JOOPOBOJIBHO U
MHUPHBIM ITyTEM C MIOMOILBIO TPEThUX CTOPOH — MeanaTopoB (Ermakova, 2016:55).

ApOutpakHoe pazOHpaTenbCTBO NpeAcTaBisieT co0oi HedopMalbHBIN IMpolecc, B
KOTOPOM apOUTpbl, OyAyud TPETHUMH JIMLIAMH, HE UMEIOLIMMH [IOJJHOMOYMHA NPUHUMATD
peleHus Win OOBIYHO OOecTeynBaTh X HMCIOJHEHHE, TIOMOTAIOT CTOPOHAM YPEeTyJIHpO-
BaTh CIIOPBI WJIM CIUIAHUPOBATH CACIKU. DTO JEHCTBHE OOBIYHO SIBISETCS 10OPOBOIBHBIM,
KOH(UICHINAIBHBIM, IIPO3paYHbIM, a TakxKe 3((GEKTUBHBIM II0 BPEMEHH U 3aTpaTaM.

3 Mediation Training Manual of India. Mediation and Conciliation Project Committee, Supreme Court of India,
Delhi. C. 4. OmnexrtponHbli yueOHHMK. Pexwum moctyma: https://main.sci.gov.in/pdf/mediation/MT%20
MANUAL%200F%20INDIA.pdf (nata obpamenus: 21.04.2023).

4 Lok Adalat // National Legal Services Authority. Peskum nocryna: https://nalsa.gov.in/lok-adalat (nara oGpa-
menust: 12.06.2023).

5 Mediation Training Manual of India. Mediation and Conciliation Project Committee, Supreme Court of India,
Delhi. C. 4. DnextpoHHbl yueOHMK. Pexxum moctyma: https:/main.sci.gov.in/pdf/mediation/MT%20
MANUAL%200F%20INDIA.pdf (nata obpamenus: 21.04.2023).

® District Court Almora. Mediation. Pexwum poctyma: https://almora.dcourts.gov.in/hi/%E0%A4%AEY
E0%A4%A7%E0%AS5%8D%E0%A4%AF%E0%A4%B8%E0%AS5%8D%E0%A4%A5%E0%A4%A4%EQ
%A4%BE/
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HeCMOTpfl Ha TO, YTO aJIbTCPHATUBHBLIC CII0COOBI paspcuiCHus CIIOPOB HE HOBBI JJIA
I/IH,Z[I/II/I, MpoAo0IKACTCA aKTHUBHAsA pa60Ta HaJa NMOMCKOM HOBBIX MEXAaHHW3MOB U YJIy4lIC-
HUCM CYHICCTBYIOMIUX.

MexaHu3M oHJIalH-pa3pelieHus cnopoB B UHaun

Omnnaitn paspemierne crmopoB (ODR) — 310 pasperieHrne CriopoB ¢ UCITOJIB30BaHUEM
U POBBIX TEXHOJIOTHI U METOOB aJbTePHATHBHOTO pa3periernus cnopoB (ADR), Takux
KaK MeperoBopbl, MENALHSA, HOCPETHUYECTBO U apOUTpaK .

MexaHu3M pa3peleHus HU(PPOBBIX CIOPOB 03HAYAeT MCIOJIb30BaHKWE MH(OpMAaLHU-
OHHBIX TEXHOJIOTHH JUIS CO3/IaHMsI allbTEPHATUBHOMN CHCTEMBI HIIM CIIOCOOOB pa3pelicHuUs
CIIOPOB MOCPENCTBOM MPUMHUPUTEIBHBIX MpOLEAYyp WK apouTtpaxa. B sTom Merone oH-
JalH-TEXHOJIOTHH HCIOJb3YIOTCSI BCEMU CTOPOHAMH JJIsl OOJIETYeHUs] pa3pelieHnss KOH-
(bmukTHOHM cuTyarmu. MHCTpyMeHTH yrpaBieHUs WHopMaIeil mpu oHIaiH-pa3pere-
HUM CIIOPOB MOTYT MPUMEHATHCS Ha MPOTSHKEHUH BCETO Pa3dupaTesbCTBa WK OTAEIBHON
ero dactH (Frolova & Rusakova, 2022).

B 10 Bpems Kak cyabl nepexoisaT Ha nuppoBble IIaTGOPMBI, CYIIECTBYET OCTpast
HeoOxoquMocTh B Ooiniee 3((PEeKTUBHBIX, JNOCTYNHBIX M COBMECTHBIX MEXaHU3Max
KOHTpOJIst U paspeuieHus: cnopos (Rusakova, Frolova & Inshakova, 2021). ODR moxer
ITOMOYb B Y(PPEKTHUBHOM U SIKOHOMHYHOM pa3perieHHH CIIOPOB.

Cynsst Bepxosaoro Cyna /1.}O. Hanapaxya, roBopsi 0 TEXHOJIOTHSAX U JOCTYTIE K ITpa-
Bocyauto, otmeThi: «IIpexne Bcero, HeoOxoauMo GyHIaMeHTaIbHOE H3MEHEHHE 00pa3a
MBILJICHHUS — Pa3pelIeHHe CIIOPOB HE JOJDKHO OBITh MPHUBSI3aHO K KOHKPETHOMY MECTY —
HaIpHuMep, K Cy1ly, I7le OCYLIECTBIISCTCS IPABOCYANE. .. KYNPABISIETCA», & HE paccMaTpu-
BaeTCs KaK TOoTydeHHas yciyra»®,

Cynps Unny Manxotpa cuutaer, yto npuaanue ODR nim ADR moOpoBonbHOMI
(hopMBI MOXKET HE IPUBECTH K AOCTHXKEHUIO IIOCTaBJIEHHOH €M, MO3TOMY YKa3aHHBIE
croco0bl paspenieHus: U(POBBIX CIIOPOB JTOJDKHBI HOCUTH 00s3aTENIbHBINA XapakTep, 10
KpalHel Mepe ISl ONPEIEICHHBIX KATErOpUid 1], U 0XBAThIBATh IIPUMEPHO TPU CECCHH,
4TOGbI CTOPOHBI HE UYBCTBOBAJIH, YTO 3TO MpOCTas (hOpManbHOCTD .

pencenarens Infosys'® Hangan Hunekanu mojenuics CBOMM BUAEHHEM OTIIPABIIe-
HUs npaBocyaus: «bynyiiee mpaBocynus 3a THOPUIHON MOJENblo, coueTaroleii B cede
Jydlllee U3 HECKOJIBKUX CIIOCOO0B pa3pelieHus clopoB — odaiH-cyA0B, OHJIAHH-CYA0B U
ODR»'".

B mae 2021 r. xomnanus Jupitis Justice Technologies B Uunuu pazpaborana u 3amy-
CTHJIa NIEPBBIM B MUPE YaCTHBIM LHU(POBOH CyJ B paMKax CHUCTEMbI YaCTHOT'O PABOCY AUS
(anbTEPHATHUBHOTO Pa3pelICHHs CIIOPOB U OHJIAIH pa3peleHus CIOPOB). JTa KOMIIAHUS

7 NITI Aayog. Catalyzing Online Dispute Resolution (ODR) in India. // PIB Delhi. 07 nrons 2020. Pexnm
noctyna: https://pib.gov.in/PressReleasePage.aspx?PRID=1630080 (mara oopamenus: 07.05.2023).

8 NITI Aayog. Catalyzing Online Dispute Resolution (ODR) in India. // PIB Delhi. 07 utons 2020. Pexum
noctyna: https://pib.gov.in/PressReleasePage.aspx?PRID=1630080 (nata oopamenus: 07.05.2023).

9 NITI Aayog. Catalyzing Online Dispute Resolution (ODR) in India. // PIB Delhi. 07 utons 2020. Pexum
nocryna: https:/pib.gov.in/PressReleasePage.aspx?PRID=1630080 (nata obpamuenus: 07.05.2023).

19 Infosys — unuiickas KOMIaHMsl, 3AHUMAIOIIAsACS Pa3pabOTKOM 3aKa3HOTO MPOrPAMMHOT0 00ECTIEYEHHS ISt
JIIEKTPOHHON KOMMEPIIUH U TEIIEKOMMYHHUKAIUOHHBIX TPEIIPUITHI.

"' NITI Aayog. Catalyzing Online Dispute Resolution (ODR) in India. / PIB Delhi. 07 mons 2020. Pexum
noctyna: https://pib.gov.in/PressReleasePage.aspx?PRID=1630080 (nara oopamenus: 07.05.2023).
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MIPOBOIUT OONBIIYIO paboTy mo nHHOBaLMAM B chepe LawTech (ropunnueckue TexHomo-
run). Maest yacTHOro nupoBOro cya 3aKkIroyaeTcs B 00Jer1eHuH OHIIAH-IPOLIEAYD ajlb-
TEPHATUBHOTO YperyIupoBaHus criopoB. Co3/aTeln 4acTHOTO U(pPOBOTO Cya 3asBUIIH,
YTO 3TO HOBBIH CyJICOHBIN MOPSAIOK, KOTOPBIM JOBOJbHBI BCE YUACTBYIOIINE CTOPOHBI H «B
OTJIMYHE OT CyAeOHOr0 Mpolecca, MEXaHU3M allbTEPHATUBHOTO Pa3pelleHHs CIIOPOB o0ec-
MEYNBACT OBICTPOE, HEJOPOToe MPABOCY/IHE U MPUBOJUT K B3AUMHOMY YPETryJIHPOBAHUIO
CIIOPOB, COXPAHSS TIPH 3TOM 3JJ0POBbIE JIETOBBIE OTHOIMIEHHUS» 2.

[MepBas B Mupe maTgopma npaBocyaus, ASUCTBYIONIast Ha 0a3e HCKYCCTBEHHOTO MH-
TeJUIeKTa U OJIOKYelHa, peJiaraeT yciayrd HugpoBoro npaBocyaus, He oopamasich B CyJ.
Kommnekcurpie yemyru Jupitice Digital Justice Services obemator 6e30ymaxHoe, Oe3Ha-
JMYHOE B OECKOHTAKTHOE MpaBocyaue. Jupitice mpearaeT CBOM aBTOHOMHBIE MPOYKTHI
B 00J1acTH IIU(PPOBOTO MPABOCYMsI, KOTOPhIE OOBEIUHSIIOT BCEX 3aMHTEPECOBAHHBIX CTO-
POH Ha eMHON OHNANH-TUIATGOPME /TSl BBIMOIHEHUS CKBO3HOTO MPOIIECca pa3peIieHusI
CropoB (OT MOATOTOBKH JIeJIa JI0 OKOHYATEILHOTO YPETYJIUPOBAHUSI CIIOpa) MOCPEICTBOM
apOuTpaxa, NPUMHPEHUsI, MOCPEAHUYESCTBA WM JIPYIHMX aJIbTEPHATUBHBIX CHOCOOOB
pasperieHust Cropos.

HudpoBuzauus U MoAepHU3ALNS CYy/Aa — HEO0OX0AMMAaA PeajibHOCTD
WIH peajibHasi He0OX0AUMOCTh ?

Wupawuiickast cynebHast CUCTeMa JOCTATOYHO ObICTPO MHTErPUPYET MHOOPMAIIMOHHBIC
TEXHOJIOTHH B c(hepbl cBoei nesitenbHocTH. BepxoBHbil Cyn, Beicokue cy el 1 OKpyKHbIE
CYJIbI IPUMEHSFOT HOBBIE CIIOCOOBI MICTIOJIB30BaHUsI COBPEMEHHBIX TEXHOJOTHH aiis obec-
neuenus 3dextuBaOTO MpaBocyaus. [IpoekT «3MeKTpOHHBIE CYIbD) KOHIIETITYIN3UPO-
BaH B COOTBETCTBUM C «HalmoHanbHOM MOJUTUKON W IJIAHOM AEHCTBUM MO BHEAPEHUIO
nH(pOpMaIMOHHO-KOMMYHUKaMOHHEIX TexHonoruil (UKT) B cynebHoM cucteme Munun
Ha 2005 To1»'>. DIeKTpOHHBIE CYIBI — 3TO OOIIEHHUHCKHIT IPOEKT, KOHTPOIHPYEMBIil I
(mHaHCHpyeMbIii MUHUCTEPCTBOM IOCTUIIMN W mpaBuTenscTBOM Wuamm. Ero Bumenue
COCTOUT B TOM, YTOOBI MpeoOpa3oBaTh CyACOHYIO CHCTEMY CTpPaHbl IyTeM PacLIMPEHUS
Bo3MokHOCTel cynoB B oonactu KT, pazpabaTsiBaTh 1 BBOAUTH 3(h(PEKTHBHBIE CUCTEMBI
OTIIPABJICHUS MTPABOCYINS B CyAax, aBTOMAaTH3UPOBATh MIPOIIECCHI, O0JIErdaloniie JOCTyI
K HHPOPMaUH IJ1s1 3aMHTEPECOBaHHBIX CTOPOH, a TAKXKe MOBBICUTh MPONU3BOIUTEIHLHOCTD
CylleOHOM CHUCTEMBI, KaK B KQUECTBEHHOM, TaK M B KOJIMYECTBEHHOM OTHOIICHUH, C/IETIaB
CUCTEMY OTHPaBIICHHS MTPABOCY NS JOCTYITHOM, IKOHOMHIYECKU Y PEKTUBHON, HAJIEIKHON
u npo3pavyHoii. KpoMe Toro, njes mpoekTa 3aKIF09aeTcsi B BO3MOKHOCTH MPEIOCTABICHUS
3G GEKTUBHBIX U CBOEBPEMEHHBIX YCIYT, B COOTBETCTBUU C Y CTAaBOM YYacCTHHKA MIPOEKTA
«DNEKTPOHHBIE CY/IbI», OPHEHTHPOBAHHBIX HA IPaXKIaH *.

3a mocneHNE 1Ba TOAAa HOBOCTHBIE JIEHTHI KPYITHBIX BEAYIIIUX OPTAJIOB U razet Un-
M ObUTM HaNoJHEHbI MHPOpMaHel O «rPaHIUO3HBIX» IMU(POBBIX COOBITUSX, POU30-
mIeux B cye0HoM rpouecce MHaum.

12 7T T ugel fAsh fefored =amarerd gan i, YRd &1 59 &U- A a1 HATA. 17 mas 2021, Pesim
noctyma: https:/www.amarujala.com/technology/tech-diary/jupitice-justice-technologies-has-developed-the-
worlds-first-private-digital-court-under-the-private-justice-system (nara obpamenus: 27.05.2023).

13 e-Committee, Supreme Court of India. Information and Communication Technology in Indian Judiciary.
Pexxum mocryma: https://ecommitteesci.gov.in/ (gata obpamenus: 12.05.2023).

14 e-Committee, Supreme Court of India. Information and Communication Technology in Indian Judiciary.
Pexxum moctyna: https://ecommitteesci.gov.in/ (qata obpamenus: 12.05.2023).
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B nrone 2022 r. BriepBhIe B cTpaHe B mTarax Pamkacrane u Maxapamrpe Bo BpeMs
18-ro 3acenanuss BcemHAMHCKOTO YIIpaBlIEHUS IOPUIMYECKHX YCIyT INpeicenaTenemM
HaunonansHoro ynpapieHus: I0pUAHYECKUX YCIOYT U cynbeid BepxoBHoro Cyna Ynmaem
Ymemewm Jlanutom Obut 3amymieH nudposoii Digital Lok Adalat, ocHoBaHHBIIT Ha HCKyC-
CTBEHHOM HHTEJIeKTe M Onokueiine'’. DT0 KiI0ueBOl MOMEHT B HCTOPHH CyAeOHOI
cucrembl Muanuu (National Lok Adalat), yunteiBas pacTyiiee KOTHMYECTBO JeN U e,
HaxXOZSIIMNXCS Ha PACCMOTPEHUH B Pa3lIMYHBIX Cylax 1Mo Bceil crpane. CucreMa mpaBocy-
JIWsL TOJDKHA CTATh MPOCTON U 3(PPEKTUBHON, 3TO TIOMOXKET 00ECIIeYnTh JOCTYH K MPaBo-
CYJIMIO JIJISl BCEX B CTpaHe 3a cueT Hu(poBoid TpaHCHOpMAIMK KaK OCHOBHBIX, TaK H aJIMU-
HUCTPATUBHBIX TPOIIECCOB.

Bo Bpewms pabotsr nepsoro Digital Lok Adalat B Pamkacrane u Maxapamrpe 0bu10
3apeructpupoBano 1 354 432 nena. 3 vux 1 116 193 nen Obutu yperyaupoBaHbl Ha JIOCY-
IEOHOM CTaguu.

Bropoii B uctopun HanmonanpHBIA Digital Lok Adalat, 3amyck koToporo coctosics
B HOs10pe 2022 1., paccMoTpe Oosee OJHOr0 MUJITHOHA AeTl.

26 cents16ps 2022 r. Bepxosueiii Cyn B npsimoM a¢upe Ha YouTube kanane nposen
TpaHCJIANHIO CyneOHoro 3acemannsi KoHcTuTymmoHHON kouteruu. OMHAKO 3TO COOBITHE
BBEI3BAJIO HEOJHO3HAUHYyIO0 peakmuio. AnBokar K.H. ['oBuHmauappm HamoMHWI, dYTO
«aBTOpCKHE TpaBa Ha cyaeOHble pa3OHpaTeibcTBa HE MOTYT OBITh HepelaHbl YacTHBIM
mnardopmam, TakuM Kak YouTube»'®. ITocie gero 65110 aHOHCHPOBAHO, UTO BepXOBHHIIt
Cyn O6yaet uMeTh CBOIO COOCTBEHHYIO TUTOIIAAKY JUTSI IPSIMBIX TPAHCIISAIIANA CBOMX 3ace/ia-
HHI, 1 ucrnoyib3oBanre YouTube mist 3ToM Lienn sBiseTcs BpeMeHHMM”.

22 ¢espans 2023 r. ciryx6a skcrpecc-HoBocTer «The Indian Express», Hero-/lenn
OITyOJTMKOBAJIa CTATHIO IO TPOMKHM 3arojoBkoM «Bmepsrie Bepxopubrii Cyx HaunHaeT
TPaHCKPHUIILHIO CBOMX CIYLIAHHHA B MPSMOM 3(Upe ¢ MCIOIb30BAHUEM HCKYCCTBEHHOTO
unTeiektay't. JleficTBuTenbHO, BrepBhle B cBoeil uctopun Bepxopupii Cyn Wuauu
3aIyCTHII CHCTEMY TECTHPOBAHUS TPAHCKPHITIIMU YCTHOTO CyAe0HOT0 TIpoIiecca ¢ UCTIONb-
30BaHMEM WMHCTPYMEHTOB MCKyccTBeHHoro mHTemekta (MW) m texnomornun obpaboTku
ectecTBeHHOTO s3bIKa. Cynbst Bepxosnoro Cyna Mnnuu JIxananmxkas WewBanT Yaugpa-
4yJl OTMETHJI, YTO JAHHBIN SKCIIEPUMEHT MOMOXET M3yYUTh BO3MOXKHOCTh JKUBOW TpaH-
CKPHIIIINY apTyMEHTOB B CyJie, M €INHCTBEHHAS CJIOKHOCTh, KOTOPAst MOXKET BOSHUKHYTh
— 3TO HaJIOKEHHUE T'0JI0COB OJTHOBPEMEHHO CHOPSIIUX CTOPOH, OAHAKO 3aBEPUIT KOJIJIETHIO
aJIBOKATOB, YTO 3TOT BOIIPOC OYET pellieH B Oimkaiiiee BpeMs.

Cynbst Hapacumxa BeICKa3ajl MHEHHUE, YTO MOCKOJIBKY MPOU3BOJAUTCS OHJIAH TpaHC-
KPHOMPOBAHUE KAXKIOTO CIIOBA, TO €CTh BEJETCS CyJeOHBIA TPOTOKON IMOCPENCTBOM
TEXHOJIOTUH WCKYCCTBEHHOTO WHTEIUIEKTa, HeOOXOJMMO BBECTH IMPaBUIIA BUPTYaIbHOTO

'S Digital Lok Adalat: 31 & & B TS fSfolcd Al ST, 3d HIC oF I oRexd gl, IR 9 81 S

. 13 aBrycra 2022. Pexxum ngoctyna: https://www.abplive.com/news/india/first-digital-lok-adalat-starts-
in-rajasthan-and-maharashtra-today-registers-over-69-lakh-cases-2191347
16 'Will have own platform to live-stream proceedings: Supreme Court / THG PUBLISHING PVT LTD.
26 cenrsiOps 2022. Pexxum moctyma: https://www.thehindu.com/news/national/will-have-own-platform-to-
live-stream-proceedings-supreme-court/article65937250.ece (nata obparenus: 10.05.2023).
17 Will have own platform to live-stream proceedings: Supreme Court / THG PUBLISHING PVT LTD.
26 cenursOps 2022. Pexxum moctyma: https://www.thehindu.com/news/national/will-have-own-platform-to-
live-stream-proceedings-supreme-court/article65937250.ece (nara obpamenus: 10.05.2023).
18 In a first, Supreme Court begins live transcription of its hearings using Al // Express News Service New
Delhi. The Indian Express. 22 ¢eppans 2023. Pexum mocrtyma: https://indianexpress.com/article/india/
supreme-court-live-transcription-hearings-ai-8458294/ (nara oopamenus: 20.05.2023).
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CyIeOHOTO pa30upPaTeNbCTBA: «ITIF000, KTO XOUET MPEPBATh OTBEYAIOIIETO, TOKEH TOIIe-
BEJIUTh MaJbIIEM, YTOOBI HE OBUIO MEPEKPECTHBIX moMex»'’. Kpowme Toro, on no6aswui, 4to
3TOT METOJ MOKET OBITh UCIIOJIb30BaH U Ha (PU3UUECKUX CIYLIAHUAX, YTOOBI TOJI0Ca HE
[IE€PECEeKaUCh.

8 anpens 2023 r. uaauiickas nHGOpMaUOHHas 1miaTdopMa OmyOIuKoBajIa HOBOCTb
0 ToM, 4To cyq Bamm ropona HaBu Mymbaun cran nepBsIM LUGPOBBIM CyJIOM B CTpaHe,
rzie Best paboTa Oyzer onmdpoBaHa: OT CIyIMIAHMH 0 TTOAaYN A .

Cynws Beicokoro Cyaa bom6est I'ayram [1aTens BEICOKO OIIEHHI Tepexo;] cyaa Bammm
Ha 6e30yMaKHBII 3JIeKTPOHHBII (OpMAaT, 3asIBUB, YTO 3TO COOBITHE «CTaHET BaKHOH BEXOH
B MCTOPHH MHIUHCKOM CyZeOHOM CUCTEMBI, yUUTHIBAsI PACTYLIYIO HAIPy3Ky Ha pa3jinuHbIe
CyZIBI IO Beeif cTpanen”..

OKcHepThl 0TMEYAIOT, YTO JaHHAasi MHAIIMATHBA MTO3BOJIUT CHU3UTH HArpy3Ky Ha Cy/bI
1 TIOMOJKET JIETKO TI0AaBaTh MPOLECCyalbHbIe JOKYMEHTHI B 3JIEKTPOHHOM Buje 6e3 ¢pusu-
YEeCKOTro oOpalleHust B CyA, a TakKe COBEepIlaTh Ipyrue AeHCTBUS, HAIPUMEP OIUIATHTh
TOCTIOLIIMHY WM TPOBEPHUTH cTaTyc cynebHoro aena (Agrawal, 2021; Pandey, 2023).
Hannune undpoBsIx cysoB, 04eBUIHO, OyAET CIOCOOCTBOBATh MPO3PAUYHOCTH CYIACOHBIX
MPOIIECCOB M TIOMOXET OBICTpO M 3(G(EKTUBHO pa3pemaTh HE3aKOHYCHHBIC CIIOPHI
(Ermakova & Frolova, 2022).

[TpoeKT MHTErPUPOBAHHOTO PEXHMa PadOTHl HU(PPOBBIX CYAOB ObUI 3amylIeH ICH-
TPaJbHBIM NIPABUTEIILCTBOM C LEJIbIO YIYUIICHHS JOCTYIa K MPAaBOCYAUIO C UCIIOJIb30Ba-
HHEeM MH()OPMAIIMOHHBIX TEXHOJIOTHH.

Bo Bpewmst kapanTHHa cynamu 1o Bceil iHaum Obu10 npoBeaeHo 0ojee 2 MUIITHOHOB
BUPTYaJIbHBIX CIIyIIAHHH, YTO chenano MHIMI0 MHUPOBBIM JHMIAEPOM B 00JacTH OHIIANH-
CITyIIaHMA>,

4 aBrycra 2023 r. MunucTepcTBO FocTHIINN npoundopmupoaio Jok Cadxy> o ToM,
yt0 bonee 3,26 xpop nen (3,26,14,617) ObL11 paccMOTpeHBI 22 BUPTYyaIbHBIMU CYJIaMH, U
B Oomee yem 39 makxax (39,16,405) men mo 30 utons 2023 1. ObLT HAJIOKEH OHJIAHH-TIITpad
Ha cymmy Gomee 419,89 kpop pynuii**. TlonpoGHas pa36uBKa eI, PACCMATPUBAEMBIX BHP-
TyaJbHBIMU CYJaMH HECKOJIbKUX TaToB MHauK, nmpuBeneHa B Tadm. 1.

19 In a first, Supreme Court begins live transcription of its hearings using Al // Express News Service New
Delhi. The Indian Express. 22 ¢eppans 2023. Pexum mocrtyma: https://indianexpress.com/article/india/
supreme-court-live-transcription-hearings-ai-8458294/ (zata obpamenus: 20.05.2023).
ZOﬁ@émmﬁwmﬁmmﬁwwmsﬁmﬁ DeshGaon. 08 amnpernst
2023. Pexum moctyma: https://www.deshgaon.com/top-stories/navi-mumbais-vashi-court-becomes-countrys-
first-digital-court-where-all-work-will-be-digital/ (mata o6pamenust: 03.06.2023).

21 ﬁ@émmﬁwmﬁmmﬁwwmsﬁmﬁ DeshGaon. 08 amnpernst
2023. Pexxum nmoctyma: https://www.deshgaon.com/top-stories/navi-mumbais-vashi-court-becomes-countrys-
first-digital-court-where-all-work-will-be-digital/ (nata oopamenus: 03.06.2023).
ZZﬁ@émmﬁwmﬁmmﬁwﬂﬁmaﬁmﬁ DeshGaon. 08 anpens
2023. Pexxum nmoctyma: https://www.deshgaon.com/top-stories/navi-mumbais-vashi-court-becomes-countrys-
first-digital-court-where-all-work-will-be-digital/ (nata oopamenus: 03.06.2023).

23 Jlok Cabxa — Hapoanas nasnara (HWKHsS IajaTa) JBYXIAIaTHOro rnapiamenta Mupun. OduuuanbHelii caift
uHauiickoro  mapnamenrta. Indian  Parliament. Pexxum  pmoctyma:  https:/www.india.gov.in/my-
government/indian-parliament (nara obpamenus: 10.08.2023).

24 Mupuiickue METO/bl HAUMEHOBAaHUs OOoNbIMX uucel. TepmuHbl Hakx — 100000 — cTO THICAY M KPOp —
10000000 — otMH MHJUTHOH SIBJISIFOTCS] HAOOJIee YacTo CIoIb3yeMbIMH TepMuHaMu. [logpoGuee cm.: MHamii-
cKas cucreMa Hymeparuu // Pexxnm mocryna: https://alphapedia.ru/w/Indian_numbering_system (maTta o0pa-
menust: 10.08.2023).
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Tabruya 1/ Table 1
CraTHcTHKA BUPTYaJIbHBIX cy10B — 30.06.2023 / Statistics of Virtual Courts —30.06.2023

. Received /| Proceeding Contested / Paid Challan
Establishment Name /
Ne IIosryyeno | Done / 3aBep- |OcnapuBaembie| Challans / Amount /
Ha3zBanue yupexieHus
ael1 IIEHO e Jejia OmiayeHHbIe Cymma
1. |Assam traffic department / 72415 72413 357 19022 13159081
Omoen 00podrcHo20 d8udce-
nus Accam
2. |Notice branch Delhi traffic | 14133187 13712402 77223 1344606 954951505
department / @uauan denap-
mamenma 0OpONCHO20
osudrcenus Jlenu
3. |Uttar-Pradesh traffic 10238520 7569945 28769 501614 298422756
department / Omoen 0opoarc-
HO20 Oudicenuss Ymmap-
Ilpadew
4. |Virtual court Delhi (traffic) / | 4773216 4734431 105500 1624555 1618662492
Bupmyanvnoui cyo eau
(OoposicHoe OsudiceHue)
Total \ Beero 32614443 29150039 230 671 3916405 | 4198908 506

Hcmounuk: Tabnuna B3sTa U3 oduIManbHOro oreeTa Ha 3anpoc Lok Sabha unstarred question no. 2723 to be
answered, the 4th August, 2023 Progress of Virtual Courts 2723. SHRI SYED IMTIAZ JALEEL, ony6nuxo-
BaHHOTO B JJIEKTpOHHOM >XypHaie LatestLaws.com. IlompoOnee cm.: LatestLaws.com. Pexwum mocryma:
https://latestlaws.com/latest-news/daily-parliament-virtual-courts-are-functional-in-22-states-more-than-3-
crores-cases-handled-till-today-law-ministry-203529/ (nara o6pauenust 10.08.2023).

[IpaButenscTBO MHauu 3ampocuno y MUHHUCTEPCTBA FOCTUILUH TOAPOOHYI UHMOP-
MAaIIMIO O JIETANISIX IPOrpecca, JOCTUIHYTOrO B CO3MAaHNN BUPTYANBHEIX (2JIEKTPOHHEIX) CY-
JIOB, Pa0OTAIOIIUX KPYTIOCYTOYHO U 03 BEIXOJHBIX, O KPUTCPUIX OLICHKU MPEI0KEHHH,
MIPEACTABICHHBIX CyIEOHBIMY aKaIEMHUIMU, IOPUINYESCKUMU YHUBEPCUTETAMU ISl KCCIIE-
JIOBaHMSI, OCBSIICHHOTO IIU(MPOBEIM cyaaM. KpoMe Toro, MUHIOCTY MPEACTOSNI0 OTBETUTh
Ha BOIpoc — obecrmeunBaer au [IpaBUTEILCTBO COOMIOACHNE TPeOOBAHUI O CO3TaHHIO
SJIEKTPOHHEIX CYJI0B, OCOOCHHO C y4acTHEM CYAeH, M MOIACPKUBAET U OHO MPUHIIMIIBI
CIIPABEAJIMBOCTH, IPO3PAYHOCTH W COOJIONCHUS HAJIEKAIICH MpaBOBOM IPOLEAYPHI B
BUPTYaIbHBIX cyAax? Ellle OMH aKTyaabHBIH BOIIPOC, HA KOTOPBIA MPEACTOSIO0 OTBETUTH
JlemapraMeHTy IOCTHMIIMN — CYIIECTBYIOT JI KaKMe-IM00 KOHKPETHERIE PYKOBOISIINAE IIPHH-
LUIBl WU TIPOTOKOJBI, KOTOPBIE MNpEUIararoTcs JJisl PElieHHs HACYIIHBIX IMPOoOIeM,
CBSI3aHHEBIX ¢ PA00TOH BUPTYAILHEIX (2JIEKTPOHHEIX) CYI0B?

MHHHUCTEPCTBO FOCTULIMM B IIHUCHME JIAJI0 PAa3BEPHYTHINA OTBET O PEaIn3yeMOM IIpO-
eKTe «DJIEKTPOHHBIE CYIBI», OTMETHB, YTO 3TO KOHIIEIIIIHS, HATIPABJIECHHAS HA UCKITIOUEHNE
MPUCYTCTBHUS MCTIA WM aJBOKATa B CyJ€ W PACCMOTPEHHE ACI HA BUPTYaIbHOM IIaT-
dopme. Ctparerus Obu1a pa3padorana jijisg 00Jiee pe3yJIbTaATUBHOI'O UCIIOJIb30BaHUS CY1e0-
HBIX PECYPCOB U MPEAOCTABICHUS CTOPOHAM B cye 3 (HEKTUBHOTO Ccriocoba pa3peiieHust
MEJIKMX CITOPOB. BUPTYaNbHBIA Cya MOXET YIIPaBISTECS CYAbEH 4Yepe3 BHPTYaILHYIO
SIEKTPOHHYIO IIAT(HOPMY, FOPUCIUKIIHSI KOTOPOH MOXKET PACIIPOCTPAHATLECS HA BECh IIITAT
H (DYHKIIMOHUPOBATH KPYTIIOCYTOYHO M 0€3 BEIXOAHBIX. B HacTosIee BpeMst BUPTYaIbHbIC
CYABI PACCMATPUBAIOT €14, KACAIOIIHEC TOALKO e O HAPYIIEHUIX IIPABUI JOPOKHOIO
IBIDKEHUS, YTO HE TOJIHKO CHHU3WIO CYACOHBIE M3ACPKKH, HO M YIPOCTHIIO MPOIEAYPY
PAcCMOTPEHHS e O HApYIIEHHUAX TIPABMIT JOPOKHOTO JBHKECHHSA .

25 Uudopmanus B3ATa U3 opUIMAILHOTO OTBeTa Ha 3ampoc Lok Sabha unstarred question no. 2723 to be
answered, the 4th August, 2023 Progress of Virtual Courts 2723. SHRI SYED IMTIAZ JALEEL, omy6mauko-
BaHHOTO B 3JeKTpOHHOM >XypHaie LatestLaws.com. ITompobGnee cm.: LatestLaws.com. Pexxum moctyma:
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ITo cocTositnuro Ha 31.07.2023 r. HacunuThIBaeTCs 23 BUPTYaJbHBIX cya B 18 mratax
/ coro3bix Tepputopusax: Jemm (2), Xapwsana, Tamunnan, Kapnartaka, Kepama (2),
MaxapamTtpa (2), Accam, Uxartucrapx, J>xammy u Kammvup (2), Yrrap-Ilpagem, Onuimia,
Merxanas, Xumauan-IIpanem, Manxesa-Ilpagem, Pamkacrxan, Tpumnypa, I'ymxapar
u 3amajnas benramms’e.

B nacrosimee BpeMsi Ha 3tane 11l mpoekTa «DIeKTPOHHBIE CY/BD»  MOJITOTOBICH
JIOKYMEHT O KOHIEIIUN HHKITFO3UBHBIX, THOKHMX, OTKPBITHIX M OPUEHTUPOBAHHBIX Ha MOJIb-
3oBaTens cyJoB. Ha qanHoM 3Tane mpeamnoaraeTes co3AaHue MIEKTPOHHBIX CY0B, KOTO-
pble OyIyT MPEAOCTABIATL pPealbHbIE YCIYTH JJIS BCEX, a HE MPOCTO BOCIPOM3BOJIUTH
odaaiiH-TIporiecchl B 1uppoBoM (Gopmare. Mcnob3oBaHHEe TEXHOJIOTHI B CyACOHOH CH-
cTeMe OyIeT ONpeneaThCA ABYMS ICHTPAIbHBIMU aCIIEKTaMU — TOCTYITHOCTBIO M HHKJTIO-
3UBHOCTBIO> . KpoMe Toro, chopMysIMpoBaHbl KIIOUEBbIE LEIN TI0 CO3IAHMI0 HU(POBOi
uHpPacTPYKTYphI 1 ycuyr s 3tana 1l ¢ yueToM 3KocuCTeMHOr0 oX01a.

BeccriopHo, 4T0 HH(MOPMAITHOHHO-KOMMYHHUKAIMOHHBIC TEXHOJIOTHH O0JIETYaroT pa-
60Ty cyna, a mudpoBas MOACPHHU3AIMS SIBIIIETCS IBIIKYIIEE CHIION K COBEPIIEHCTBOBA-
HHIO HHIMKHCKOU cyaeoHol cuctemnl (Rusakova, Frolova, Zankovsky & Kupchina, 2019;
Rusakova, 2020). OgHako U y 3TOM CHCTEMBI €CTh CYIIECTBEHHBIC HEAOCTATKH, U CAMBIM
OOJIBIION PUCK 3aKJIFOYAETCS B TOM, YTO OOJIBIIIOE KOJIHMYESCTBO JAHHBIX COACPIKAIINX KOH-
(huaeHIHATBHYIO U JIHYHYI0 UH(GOPMALMIO TPaKJaH MOXKET OBITh MOJBEPIKEHA B3JIOMY
(Kuznetsov, 2020). JTro00#i miar K muppoBU3AIMN TAKKE TOKEH COITPOBOKIATELCS 3aIlK-
TOM MepPCOHANBHBIX HaHHbIX. [Tepexo K uuppoBoil CyeOHOM CUCTEME YCIOKHICTCS TEM
(hakTOM, UTO MEPOBAs TPAMOTHOCTh WHIUHCKOTO HACEIICHUS, PACIIOIOKEHHOTO 3a TIpe-
JIeJIaMH Pa3BHUTHIX INTATOB, HAXOAMTCS HA HEIOCTATOYHO BHICOKOM YPOBHE, YTO MOXKET
HETraTUBHO CKa3aThCs Ha JIUIAX, KOTOPhIE MAJIO pa30HparoTcsi B HH(QOPMAIMOHHBIX TEXHO-
norusx (Nedungadi, et al., 2018).

Takoi HeratuBHBIN ombIT Mpounsomen 31 aprycra 2023 1, korga BeO-caiiT Bepxos-
noro Cyna Munun®’ moasepres DUIIMHIOBOI aTake: MOIICHHUKI U3BJIEKIN U BOCIIONB30-
BAJINCh JUYHBIMA W KOH(DHIECHIIMATHHBIMH NTAHHBIMH IIOCETHUTENCH caiiTa, WCIOIB3ys
npyroii URL-aapec®®. HecMOTpsl Ha TIpenpUHIMAEMble BIACTSMH CTPAHBI JICHCTBHS U
YCHJICHHBIE MEPbl OC30MaCHOCTH 10 COXPAHCHUIO JAHHBIX, 3JIOYMBIIUICHHUKH OKa3alIiCh
Ha miar Brepenu. [llupokast o6IecTBEHHOCTD OblIa YBEIOMIICHA O ITPOU3OIISAIIIeM HHIIH-
gente u mpouHpopmupoBana o toMm, uto «Cekperapuar Bepxosaoro Cyma Hugnun
HUKOT/Ia He Oy[eT 3ampallnBaTh JIMYHYI0 HH(GOpMaIno, (PMHAHCOBBIE JaHHBIE WIH IPY-
Tryio KOHGUICHINANBHYI0 HHbopManmo»' . XKepreaM kubeparaku GbIII0 PEKOMEHOBAHO

https://latestlaws.com/latest-news/daily-parliament-virtual-courts-are-functional-in-22-states-more-than-3-
crores-cases-handled-till-today-law-ministry-203529/ (nata o6pamienus: 10.08.2023).

26 Virtual courts. Department of Justice. Pesxum noctymna: https://ecommitteesci.gov.in/

2?7 Ha caiite DJIeKTPOHHOro KOMUTETa BepX0oBHOro cyaa VIHAMM OTMEYEHE! JOCTUKEHHS, PEalM30BaHHbIE Ha
sranax | wm Il mpoekra «Onekrponusie cyme». Ilompobuee cm.: About e-Committee. Pexxum mpoctyma:
https://ecommitteesci.gov.in/

28 Vision document for Phase I1I of eCourts Project // eCommittee, Supreme Court of India. Pexum goctyna:
https://ecommitteesci.gov.in/vision-document-for-phase-iii-of-ecourts-project/ (mara oopamenus: 12.08.2023).

29 310 BTOPOI U3BECTHBIN Cilyyaii B3noMa Beb-caiita Bepxosroro Cyna Muauu 3a nocnenuue nsth jert. [ep-
BbIM npousomen B anpene 2018 r.

30 Supreme Court of India website subjected to phishing attack // Bar & Bench. 31 asrycra 2023. Pexum 11o-
crymna: https://www.barandbench.com/news/supreme-court-website-impersonated-phishing-attack (nara oopa-
menus: 31.08.2023).

31 Supreme Court of India website subjected to phishing attack / Bar & Bench. 31 aprycra 2023. Pexum
noctyma:  https://www.barandbench.com/news/supreme-court-website-impersonated-phishing-attack  (mara
obpamenus: 31.08.2023).
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HC OTKPbIBATh U HE ACIUTHCA ITOJIYYCHHBIMHU CCBIIIKAMH 663 IOPOBCPKU UX IOJIMHHOCTH,
CMCHUTH IIapoOJIni BCEX CBOHX OHHaﬁH-aKKaYHTOB N CBA3ATBCA C O6CHY)KI/IBaIOIlII/IMI/I
OaHKaMU B ciIydae JII0O0ro HeCAaHKIIMOHUPOBAHHOTO JOCTYIIA.

3akiaouenne

ITepexon k u(pPOBOI ACHCTBUTEIHLHOCTH BO MHOIOM OOJIETYMII M YIIPOCTHII JOCTYII
K TIPaBOCYIUIO M YCOBEPIIIEHCTBOBAT MEXaHU3MBI pa3perleHus CIIOpPOB. 3a BPeMs pean-
3aIH MPOEKTa «JCKTPOHHBIC CYIbI» MMOBBICHIIACH ITPOM3BOANTEIBLHOCTh CYICOHOM CH-
cteMbl MHanu, B cynmax craiau ucmoyib3oBaTh UKT, cucTema oTmpaBiieHHS TTPaBOCYIUS
ctana Oojiee AOCTYIHOW, 3KOHOMHYECKH 3(D(PEKTUBHOH, MPO3PavYHON M IMOAOTUYCTHOHM.
JeiicTBuTENBHO, CcyAeOHas TpaHchopMaris pa3BHBACTCS AKTHMBHBIMH TeMIaMH. Bo3-
MOXHO, OyJyInee mpaBoCcyIus 3a THOPUIHON MOJCIBIO, COUYETAIONICH B ceOe M3BECTHBIC U
yI00HBIE CITOCOOKI pasperieHus criopoB. OIHAKO W B HACTOSIIEE BPEMS OCTaeTCS Macca
HEPEIICHHBIX BOIIPOCOB, M CBS3aHBI OHU B IICPBYIO 0Yepeh ¢ o0eceueHneM HH(OpMAIIH-
OHHOM O0€30IaCHOCTH W 3aIUTON INEPCOHANBHBIX JAaHHBIX M JaHHBIX, 00JIaJTaroIIuX
KOH(UICHIIMATBHOCThIO. DUIIMHTOBBIC aTaKy MPOJOJDKAIOTCS, PUCKH HECAHKIIMOHHUPO-
BaHHOTO JIOCTYMA U [U(PPOBOr0 MOIICHHUYECTBA OUCBU/IHBI U ITOKA HE 3aCTPaxOBaHBbI.
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CoxpaHeHHE U N3YUCHUE apXEOJIOTHIECKOT0 HACIEC IS UMEET OTPOMHOE 3HAUCHIC HE
TOJIBKO ISl OTJICIBHBIX TOCYAAapCTB, HO U ISl BCETO YEIIOBEYECTBA B 1[€JI0M. MUPOBBIM
COOOIIECTBOM MPU3HAHO, YTO 3Ta YacTh HaclieaAus Hanbolee ysa3BIUMa, TOCKOJIBKY UMEHHO
TTOABEPTAETCS CEPHE3HOM YIpo3e pa3pyIICHHsI B CBA3H C BO3PACTAIOIINM 00HEMOM CTPOH-
TEJBHBIX U XO3SWCTBEHHBIX Pa0OT, MPUPOAHBIMH (DAaKTOPAMHU, MOANOILHBIMU U HEHAYY-
HBIMH PaCKOIIKaMH.

Hctopus yenoBeyecTBa HArJsA/IHO CBHUJETEICTBYET O TOM, UYTO apXeOoJOTHUYECKOE
HaCJIeIMe MHOTHX CTPaH MOJABEPracTCs pa3IMuHbIM aHTPOTIOTEHHBIM OMTACHOCTSIM, CAMBIM
HaTJISHBIM IPUMEPOM YeMY SIBJISIIOTCS coObITUS B Mpake u JIuBuu, koria apredakThl ThI-
CSYENIETHEW KYIbTYPBhI HEIaTHO YHUYTOXKAIHUCh, PACXUINAJIFCH, BRIBO3WINCH KOHTpaOaH I-
HBIM CTIOCOO0M 32 MPEAEIbl 3TUX CTPAH U UCUE3aIH 0€3BO3BPATHO. Y HUUTOKCHHIE HAITHO-
HaJIBHOHN KyJBTYPBI — 3TO OJIMH U3 CIIOCOO0B «OOHYJICHHS» HAITMOHATIBHOTO CYBEPCHUTETA,
a moToMy oOecrieueHHe O€30MacHOCTH apXEeOoJOTHYECKOTO Haclequsi MpUoOpeTaeT
0CO0YT0 BaYKHOCTH IJIS TEX CTpaHaX, IJIe TaKOe HACJIEANE BRICTYIAeT IIONCTHHE CTPATETH-
YECKHUM PECYpPCOM, HMEIOIINM U TyXOBHOE, K MaTepUATbHOE 3HaUCHNE. Bee BhITIeCKa3aH-
HOE JIMITHUHA pa3 CBUICTEILCTBYET 00 0COOOH aKTyallbHOCTH HAyYHOTO MOHOTpaduye-
ckoro uccienosanus A.H. [Tandumosa.

HecMoTpst Ha TO, 4TO T€Ma IPAaBOBOIM OXPAHBI KYJIBTYPHOI'O HACJIEAUs HALIEH CTPaHbI
BCEIJIa HaX0AUIach B (POKyCe MOBBIICHHOTO BHUMAHHUS YUYECHBIX-FOPUCTOB, TIPEICTABIISIO-
X pa3lIUYHbIe OTPaciid opuaudeckoil Hayku, MoHorpadus A.H. Ilandunosa, Oe3-
YCIIOBHO, CTOUT OCOOHSKOM B YHCJIE MHOTOWICHHBIX HAyTHO-TIPABOBBIX pa0oOT IO JaHHOU
TEMaTHKE.

Penensupyemas paboTa nmocBsilieHa UCKIIOYUTEIBHO MPOOJIeMaM Iy OJIMYHO-TIPaBO-
BOM OXpaHbl apxeosnoruueckoro Hacieaus Poccuiickoit denepauuu, U A0 HEAABHETO
BPEMEHH MOXHO OBIJIO KOHCTATHPOBAThH OMPECIICHHBIN Pa3pblB MEXKIy HYXKIaMHU IIPaBO-
TIPUMEHUTENBHON JCATEIIFHOCTH B cepe apXeojJOoTHH M HAYYHBIM OOCCIICUCHHEM TaKOU
nestenpbHocTH. HecMoTpst Ha myOMUKauio OTACIBHBIX PaboT, MOCBSIIICHHBIX BOIIPOCAM
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aJIMUHHCTPAaTUBHOW W YTOJIOBHOW OTBETCTBEHHOCTH 33 «apXE0JOTHUYECKHE» MPaBOHAPY-
HICHUSI, KOMIUIEKCHOT'O HayYHOTO MCCIIEIOBAHUS, KOTOpOe Obl OXBATHIBAJIO COOTBETCTBY-
oLIMe MPOOJIEMHBIE BOPOCH! IPUMEHEHHSI aIMUHUCTPATHBHOTO M YTOJIOBHOI'O 3aKOHA, HE
ObLI0, a, TIOCEMY, MOXKHO CKa3aTh, 4To pabora A.H. [landunoBa npeacrasiser, cBOero
polla, TPOpPHIB B 3TOM OTHOIICHWH. Ha cerogHsSuiHui MOMEHT MOHOTPa(HI0 MOMXHO
CUHTATh IEPBBIM HanOOJIee MOITHBIM, C TOYKH 3PEHUS KpyTa OXBaueHHBIX MPOOIIeM, Ucciie-
JIOBaHHEM, TIOCBSIIECHHBIM MPAaBOBBIM BOMPOCAM 3alUTHI apPXEOJIOTUYECKOTO HACIIEAUS
OT MPOTHBONPABHBIX JEHCTBUH (U3NUECKUX U IOPUIMYECKUX JIUI, HANPABICHHBIX Ha
MOUCK U M3BATHE apXEOJOTMYEeCKUX IMPEIMETOB M3 MECT 3aJieraHus HE B LENsIX HUX
V3YYCHHS U COXPAHEHUSI.

He cekper, 4Tro agMHHHCTpAaTHBHOE TPaBO, KaK OTpacib IyOJWYHOTO TIpaBa,
HE TOJIBKO yCTaHABIMBAET OTBETCTBEHHOCTH 32 3/IMUHICTPATHBHO-TIPABOBBIC JCTHKTHI KaK
3a BUJ MPaBOHAPYILICHUH, HO U UTPAET COOTBETCTBYIOIILYIO MPEBEHTHUBHYIO POJIb — Mpece-
KaeT JICIMKTHI, Ybsi OOLICCTBEHHASI ONTACHOCTh «HE JOTATHBACT» 10 YPOBHS NPECTYIICHHS
C TeM, 4TOOBI B TIOCJIEICTBHHM HE OBLIO IepepacTaHus aJIMUHUCTPATHBHO HAKa3yeMBIX
NesTHA B YTOJIOBHO Haka3zyeMmble. B cBoelt paboTe aBTOp OCHOBHOE BHUMAHHWC YIEITHII
WMEHHO BOIPOCAM aJMHHUCTPATUBHO-TIPABOBOM OXPaHBl apXeOJIOTHUECKOTO HACIEIHs,
YTO BBI3BAHO IIMPOKOH PaclpoCTPaHEHHOCTHIO COOTBETCTBYIOINX POTUBOIIPABHBIX JIEsI-
HUI 1 HE0OXOAUMOCTBIO COOTBETCTBYIOILIETO PABOBOTO PEarupOBaHUs HA HUX.

K GeccriopHBIM TOCTOMHCTBaM pa0OTHI CIEyeT OTHECTH TOT (DaKT, YTO aBTOP TIIy-
0OKO MOTPY3HJIICS B MIPEAMET H3YUCHHS — B apXEOJOTHUECKYIO e TeNFHOCTD, TOCKOIBKY
HOPMBI, OXPaHSOIIIE KYyJIbTYPHOE (B TOM YHCIIE apXEOJ0rHIECKOe) HACIENe, HOCAT SIPKO
BBIPQKEHHBIH OJAHKETHBIH XapakTep, NpUYeM OJIAHKETHOCTh 3Ta HE MOXET OrpaHH4H-
BaThCsl TOJBKO JIMIIb CCHUIKAMHM Ha MO3MTHUBHOE 3aKOHOJATENbCTBO. M 1opuamyeckas
HayKa, W IPABOIPHMEHUTENbHAS TMPAaKTHKa B TaKUX CIydYasX JOJDKHA ONMUPAThcs Ha
[IepBUYHBIC 3HAHUS O TIPEMETE, Ha TY CaMyI0 «MaT9acTh», 3HAHUS KOTOPOI HEOOXOIMMBI
IOPUCTY, 3aHUMAIOIIEMYyCsI BOIIPOCAMH MIPABOBOM OXPaHbI apXeOoJIOrMYECKOr0 Haceaus.
st Toro, 4To0OBl OCYLIECTBIATH HAJISKAIIYIO MPABOBYIO 3alIUTy 3TOH YacTH KyJIbTYp-
Horo OorarcTBa, He0OX0ANMO YETKO IOHUMATD, YTO TAKOE aPXEOJIOTHS, KAKOB €€ MIPEeIMET,
KaKOBBI METOJIbI apXEOJIOTMYECKUX UCCIIEIOBAHNH, KaK TIOHUMAETCSI TEPMHH «apXEO0JIOTH-
YecKoe Haclieine» W T.NI. YTOJOBHBIE W aJIMUHHUCTPATHBHBIE Jlela TAKOTO POAa BCerna
COJIEpIKaT 3aKJIFOYEHHS COOTBETCTBYIOIINX 3KCIIEPTOB, a, CIEA0BATENIBHO, TIepe] OPUCTOM
CTOUT 3a/1a4a pa3o0paThCs B MpoOJeMe TaKWX 3aKIIOYCHHWH, HE NMPUHHUMAsk UX CIETO
«Ha Bepy», He MO/ABEprasi KpUTHYECKOMY OCcMBICIIeHHI0. OOLIeN3BECTHO, YTO 3aKIIOYCHIE
JKcIepTa (BKJIFOYAs Jefia O MOCATaTeIbCTBaX Ha apXeoIOTHYecKoe Haclieane) He MOXKET
anpropH MPU3HABATHCS AKCHOMATHIHBIM («HAYYIHBIM PEIICHUEM II0 JIEITY)).

Hay4Ho-11paBoBBIE HCCIIEIOBAHUS O MIPOTHBOJCUCTBIH TOCSATATEILCTBAM Ha apXeo-
JOrMYecKoe Hacjieque HalelleHbl MpeXJe BCero Ha TO, YTOOBI OONErYuTh PadoOTy
MPaBONPUMEHUTEJIS, IPEATIOKHUTH MPABIIBHYIO HHTEPIPETALUIO HE TONBKO MPEIIHCaHIH
3aKOHA B LIEJIOM, HO U «CyTy00» apXeoJIOTHYeCKUX TOHATHH, TAKUX HAIPUMED, KaK «KYJIb-
TYPHBIA CIOI», KIIPEIMET apXEOJIOTUIECKOT0 HACIEAMSD 1 T. 1.

Eme onHO# ipo01eMoid, IOMCK pellieHnsT KOTOPOH NpeiaraeT AanHas MoHorpadwus,
CTaHOBUTCS BOBJIEUEHHE MTPEIMETOB apXEOJOTHUECKOT0 HACIEMS B TPAXKIaHCKUI 000pOT
(orpanndeHHBI 0060poT, pasymeercs). CoriacHo eHCTBYIOIIEMY POCCHICKOMY 3aKOHO-
JATEeIBCTBY IOPUANYECKUE H (PU3MUYECKUE JINIA, BIAJCIOIINE apXECOIOTHYECKUMH TpeIMe-
TaM¥, HE BIpPaBe UX OTUYXKAATh, 32 MCKIIOUYEHHEM IIPEyCMOTPEHHBIX 3aKOHOM CITy4JaeB
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(mepemaun ToCcyapcTBy, YHUBEPCAIHHOTO MPABOIIPEEMCTBA, B CIydae 3aKOHHOT'O BBO3a
TaKWX IPEeIMETOB Ha TeppuTopuio Poccuiickoit dexepanym 1nb0 €cu 3TH JIUIa OCyIle-
CTBWJIM TIPOLEAYPY BKJIIOUEHHUS 3THX INPEIMETOB B COCTaB HETOCYAAPCTBEHHOH 4YacTH
Myseiinoro ¢onna Poccuiickoit @enepanyn He MO3AHEE ONPEACIEHHOTO cpoka). B aroii
CBSI3M BO3HHMKAeT HEOOXOIMMOCTh OTIENIEHHUS JIETAIbHOTO 00O0pOTa apXeOoJOTHYECKUX
MPEAMETOB OT HeJeranbHoro, W B 3ToM MoHorpadms A.H. ITanmdioa oxaspiBaer
CYIIECTBEHHYIO TIOMOII[b BCEM 3aMHTEPECOBAHHBIM CIIEIIHAIICTaM.

BecbMa HHTEpECHBIMU TPEACTABIISIIOTCS pPacCy KIEHHUS aBTOpa 0 caMoi cyTH 00opoTa
ApXCOJIOTUYECKUX TMPEIMETOB, MX IMOSBICHUHM B 3TOM 000pOTe, I'eHe3uce, mpodiiemax
orpaHr4YeHus 000POTOCIIOCOOHOCTH.

Ecnu roBopuTh 0 mpemMeTax apXeoJOrHYecKOro Hacienus, TO K HUM MOTYT OTHO-
CUTHCS PAKTUIECKH BCE BUABI KyJIbTYPHBIX [IEHHOCTEH: OT MPEIMETOB HyMU3MATHKH /10
MIPEeIMETOB MAIEOHTONOTHH, a, CIEOBATEIHHO, MPABONIPUMEHNUTENHh MOKET HCIIBITHIBATh
TPYZAHOCTH IIPU PELLICHUH BOIPOCA O TOM, OTHOCHUTBCS JIM TOT UM HHOW MPEIMET K apXeo-
JIOTUYECKOMY Hacliento win HeT. OT 3TOro Bompoca, Kak Mbl IOHUMaeM, MOXET 3aBHCETh
Y TIpaBWJIbHAs KBaIM(UKAIWs CONESHHOTO, W KOHCTaTallWs MPaBOHAPYIICHHS BOOOIIE
KaK TakoOBOTO. JTO JIMIIHWKA pa3 CBHUIETEIBCTBYET O TOM, HACKOJIBKO CBOEBPEMEHHOM
U nojie3Hou sBisiercs Monorpadus A H. IMandunora.

I'oBops 0 mpoueaype BKIIOUEHHS apXeOJOTHUYECKHUX MPEIMETOB B HETOCYAAPCTBEH-
Hy1o yacTh My3eitHoro gonaa Poccuiickoit @enepannn, aBTOp COBEPIICHHO CIPaBEINBO
YKa3bIBaeT Ha TO, YTO 3aKOHOJATeh N3HAYAILHO OPUEHTHPOBAJICS Ha TO, YTOOBI CTHMYJIH-
pOBaTh BIAEIBIIEB TAKUX MPEAMETOB PETHCTPUPOBATH UX OPHUIMAILHO, YTO MO3BOJISIO
OBl UM OCYIIECTBJIATH CAEIKH C TAaKUMHU NPEAMETaMH, B TOM HYHCJIE U KOMMEPUYECKOTO
xapakTepa. OnHako, kak 3ameuaer cam A.H. [landunos, 3T pacueTsl He ONpPaBAAIKCE:
CTaTHCTUKA He (PUKCHUPYET CIlydaeB PETUCTPAIllUU apXEOJIOTHUECKUX MPEAMETOB, IPUHAI-
JIeKAIIAX YaCTHBIM JIMIaM, B HETOCYIapCTBEHHYIO YacTh My3eliHoro ¢onma Poccuiickoit
®denepanuu.

TBopueckuii U Hay4HBIN 3aMbICE]l aBTOPa BOIUIOLIEH B CTPYKTYpE MCCIIEJOBaHUS,
KaXk/1asi TJ1aBa KOTOPOTO MOCBsIEHa KPUTHYECKH BaKHOW MpoOsieMe B Jieie OXpaHbl ap-
XEO0JIOTHYECKOTO HACIIe sl

ABTOp JEMOHCTPUPYET BHICOKOE MACTEPCTBO HAYUHOM MOJIEMHUKH, C OJTHOH CTOPOHBI,
TIPOSIBIISAS TOJDKHOE YBAXKEHUE K PA3IMYHBIM HAyYHBIM TIO3UIIUAM, a C APYTOH, apTyMEHTH-
POBAHHO OTCTaMBast CBOIO TOYKY 3PEHUS HA T€ WM WHBIE CIIOPHBIE M CIIOKHBIE BOTIPOCHI.

Mownorpaduueckoe uccienopanue A.H. [Tandunosa, kak clieayeT U3 ero cojepxa-
HUS, OCHOBAHO Ha JOCTATOYHOM SMITMPUYECKOM OIIBITE, M TPEXK/Ie BCEro Ha MaTepuaiax
MIPaBOIPUMECHHUTEIHEHOM (CyneOHON) TIPakTHKH. BRIBOABI U MIPEMITOKEHHSI aBTOpa 000CHO-
BaHBI, JIOTHYCCKH BBIBEPEHBI M CBHIICTEIHCTBYIOT O TUIYOOKOW HAay4dHOW MpopaboTke
KJTFOUEBBIX MOJIOKEHUH TIPEICTaBIeHHON MOHOTpaduu.

Ilepsas 2nasa mocBsleHa TpoOJIEeME YCTaHOBICHHS BEPXHEH XPOHOIOTHYECKOU
rpaHunbl apxeonorun B Poccun. Kak ykaspiBaeT aBTOp, «MTHOPHUpPOBAHHE JaHHOTO
BOIpOCa CYIIECTBEHHBIM 00pa3oM 3aTpy[IHSET pealn3aldio HOpPM, HANpaBIeHHBIX Ha
3aIUTY apXe0JIOTUIECKOT0 HACeusl, CO3/aeT HeOpPaBIaHHbIe IPETIATCTBHUS U pPa3BH-
THUSl B CTpaHe KpaeBelleHHs, YaCTHOTO IMpeJNpPHHUMATEIbCTBA B chepe My3eilHOoro jena,
a TaKKe OCYIECTBJICHHUS X03HCTBEHHOH AEATENFHOCTH IOPUANICCKUMH B (PU3HIECKUMU
TUIaMny. B mepBoii rmaBe pacKphIBAIOTCS: B3TJISAAbI yUSHBIX HA BEPXHUH MPeIei apXeoo-
TUH;, KIIOYEBbIe MOpUAWYECKHE Ae(QUHUIMN B OO0JIACTH TIPABOBOTO PETyIUPOBAaHUS
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apXEOJIOTHYECKON JesTeNbHOCTH; MpaKTHKa MPU3HAHUA PYKOTBOPHBIX HEIBHKUMBIX
BEIEH I103aMpoIIIOr0 U MPOIIJIOT0 BEKOB OOBEKTAMH apXCOJOTHYECKOTO HACIECINS;
HEO0OOCHOBAaHHOCTh BO3PACTHOI'O KPUTEPHUS MPUMEHHUTEIBHO K OOBEKTAM apXeoJIornye-
ckoro Hacneaus. B pabote 000CHOBBIBaETCSI HEOOXOAUMOCTD BBEJICHHUS B IIPABOBOI 000-
pPOT MOHATHUS «apXEOJOTUYECKas 3M0Xa», UCKIIOUCHHs U3 NojoxxkeHuid 3akoHa Ne 73-03
BO3PacTHOTO KPUTEPHSL, OTIpeIesIeHNe KOTOPO# JaeTcs caMuM aBTopoM. Oco0oe BHIMaHUE
B IICPBO#1 IJ1aBe TaKXKe yACJICHO aHATU3y HOPM-Ae(OUHHUIUI, PACKPBIBAIOIINX COACPIKAHNE
0a30BbIX MOHITUN: «OOBEKT APXCOJOTHMUECKOTO HACIEIUN», «apXEOJIOTUYCCKHE Ipe-
METBD», «KYJBTYPHBINA CIOW».

Bo emopoii enage moHOTpaduy aBTOPOM PACKPBHIBAIOTCS TOHSATHS apXEOJIOTHUECKUX
TOJIEBBIX pabOT M HE3aKOHHOW apXeoJIOTHIECKON NesTeNbHOCTH, TpeOOBaHUS K TIPOBEe-
HUIO apXEeOoJIOTHYECKHUX TOJIECBBIX padoT, TpeOOBaHMS K OOCCICUCHHIO COXPAaHHOCTH
00BEKTa apXEOJIOTUYECKOI0 HaCleusi, 00OCHOBBIBACTCS HEOOXOJAUMOCTh 3aKOHOIATEIb-
HOTO 3aKperuieHUs ACQUHULINN «HE3aKOHHAS apXEO0JIOTUYECKas ACITCIbHOCThY. B yacTHO-
CTH, K HE3aKOHHOHW apXeOJOTHYECKOH JeATeIbHOCTH aBTOP OTHOCHUT AEATEIbHOCTh (hU3H-
geckux Il (rpaknan Poccuiickoit denepannn, HHOCTPAHHBIX TPakIaH | JIUI] 0€3 Tpak-
JAHCTBA), TOJUKHOCTHBIX JIMI ¥ IOPUANYCCKUX JIMI], HANIPABJICHHYIO Ha MOUCK U U3bATHE
apXCOJIOrMUECKUX MPEIMETOB U3 MECT 3aJICTaHMsI HE B EJIAX X U3YyUCHUS U COXPAHCHUS,
OCYIIECTBIISIEMYI0 0€3 OTKPHITOTO JrcTa. He3akOHHBIMU OH CUMTAET U apXCOJIOTHUYECKUE
TI0JIEBbIe Pa0OTHI (HAyYHBIE UCCIIEIOBAHUS ), OCYIIECTBIIIEMbIE 0€3 OTKPHITOTO JIHCTa THO0
C HapyIIEHUEM yCIIOBHH, TPEyCMOTPEHHBIX OTKPBITHIM JINCTOM.

B mpemveii 2nage pacKphIBAIOTCS BOIPOCH aJIMHHUCTPATUBHO-TIPABOBONH U yTO-
JIOBHO-TIPABOBOM 3aIllUTHI apXEOJIOTUYECKOro Hacieaus B Poccun, mpoOieMbl paBonpu-
meHnenus. Cpean yrpo3 apXeolIoTHIeCKOMY HACIEANIO, KOTOPhIE IEHCTRYIONIEE 3aKOHO1a-
TEJNBCTBO OTHOCHT K IIPABOHAPYIIECHHUSM, aBTOP HCCIIEyeT TAKUE aJ]MUHUCTPATUBHO U YTO-
JIOBHO HaKa3yeMble JesTHI, KaK OCYIIECTBIIEHUE HE3aKOHHOW apXeOoJIOTHIECKOH e TeNb-
HOCTH, HE3aKOHHBIA O0OPOT apXEeOoJOTHYECKHUX MPEIAMETOB, YKJIOHEHHE OT TMepeiadu
roCy/IapCTBY OOHAPYKEHHBIX apXEOJIOTHYCCKHUX MPEJAMETOB, HE3aKOHHBIC TIOUCK U (WJIH)
U3BATUE APXCOJIOTUYCCKUX MIPEIMETOB U3 MECT 3aJIeraHusl.

BrIBOIIBI 1 TIpEIIOKEHNUST aBTOpa 00JIAAt0T TOJKHON HAYYHOH HOBU3HOM, ITPH STOM
oOmupHas SMIHUpUYECKas, HOPMAaTHBHAs W HaydHas 0a3a pabOTHI MO3BOJSAET CYIUTHh
0 JIOCTOBEPHOCTH M 000CHOBAaHHOCTH PE3yIHTATOB MOHOTpa(UH.

Henb3s ckaszath, 4TO MpejicTaBiICHHAs paboTa JIMIICHA HEIOCTATKOB U CIIOPHBIX I10-
JOXeHHI — 0e3 HUX HEBO3MOXKHO HU OJIHO UCCIICJIOBAHUE B Cepe IOPUIAMUSCKON HAYKH.
K coxanenuto, 3a rpenenaMu UCCIeAOBAHUS OCTAIUCH BOIPOCHI TaK HA3BIBAEMOH «apXeo-
JIOTUYECKO# KOHTpabaHAb», KOTOpasi, IPH HAIWYNH K TOMY OCHOBaHHMN, OyJeT KBanupu-
nupoBathes 1o crathe 226.1 YK P®. HezarponyThiM ocTalicss BOOOIIIE BOIIPOC 00 u3y4e-
HUU TEHEBOTO PBhIHKA apXCOJOTHYECKHUX MPEAMETOB — XOPOIIO U3BECTHO, YTO OOJIBIIHMH-
CTBO HEJICTAJIbHO U3BJICKAEMBIX U3 MECT 3aJICTaHUs apXEOJIOTUYSCKUX MPEAMETOB MPE/IHA-
3HAYeHBl I TPOAaXH 3a pyOexoM. PaGora Obl, BHE BCSKOTO COMHEHHS, TOJBKO
BBIMTpAjia, eciii OBl OHA coneprkaiia XOTs ObI maparpad o 3apyOeXKHOM OMBITE TPaBOBOM
OXPaHbI aPXECOJIOIMYECKUX MPEAMETOB: KaK H3BECTHO OYeHb MHOTHE CTPaHbI ¢ OoraTeiiiei
KYJIBTypO# CTPaZaioT OT MOCITAaTEIhCTB Ha HX apXEOJIOTHISCKOE HACIeIUEe B CHITY IIEJIOTO
psifa mpudHH (BOWHBI, BOOPYKEHHbIE KOH(IMKTHI, MACCOBBIE OECIIOPSIIKY, apXeoJlorHye-
CKas KOHTpabaHna, JelcTBUs (OPMHPOBAHHN TEPPOPUCTHUECKON M OPraHU30BaHHOMN
MIPECTYITHOCTH | T.1I.)
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OpHako Bce 3TH HENOCTAaTKM HE MOTYT OTTEHHUTH BBICOKOE KadeCTBO IPOJAEIaHHON
ABTOPOM HCCIIEIOBATEIHCKOM pabOTHI U MOTyUYeHHBIE B XO/I€ 3TOI pabOThl BaKHBIE HAYY-
Hble pe3ynbraTel. [IpencraBnennass monorpadus A.H. IlandunoBa siBrisieTcs KpymHOH
Hay4YHOH BEXOW Ha IIyTH COXPAaHEHHs apXeOoJIOrMYECKOrO0 HACIEeNMs Hallel CTpaHbl,
a Pe3yJIbTaThl 3TOr0 TPYa 1O0JDKHBI OBITH JOBEACHBI IO CBEICHUS BCEX 3aMHTEPECOBAHHBIX
CIEIIMAINCTOB.
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23 cenTtsi6ps 2023 r. Huxeroposckas akanemusst MB/I, CapaToBckast rocyaapCTBEH-
Has lopuauyeckas akaaemus, HauvoHanbHbld wuccienoBarenbckuil Huxeropoackuii
rOCYJapCTBEHHbI yHUBEpPCUTET U HIDKEropoACKui HCCIeNOBaTEIbCKUNA Hay4HO-IPH-
kmagHoi 1eHtp «lOpuawdeckas TEXHHWKa» IIPOBEIH MEXKIYHApPOIAHYIO HAydHYIO
KoHpepenuio «lIpaBoBas aHAIMTHKA: HHTEJIEKTYaJIbHBIE TEXHOJIOTUH IOPUAHIECKOMN Jie-
SITENIBHOCTH.

OTKpBLUT GOopyM AOKTOP IOPUANYECKUX HAYK, podeccop bapanos B.M., moMomnHuk
HauvaibHuka Hmkeropoackoit akagemun MBJI Huxeropoackoit akagemun MBJI Poccun
10 UHHOBAIIMOHHOMY Pa3BUTHIO HAYYHOM AESITEIbHOCTH. BHICTYMaromuii OTMETUI, YTO
3t0 XXV MexnyHapoIHbId MEXIUCIUIUIMHAPHBIN HAayYHO-TIPAKTUYECKHA  (QopyM
«Oprexnerukny». Jloxiaguuk Mo3apaBuUil BCeX YYAaCTHUKOB C IOOMIIEEM MEPONPUATHS U
03ByuHMJ To31paBieHusi ryOepHaropa Hinkeroponckoir ob6mactu I'.C. HukutuHa;
B.M. ®ununmogsa, npencenarenss BAK Muno6prayku Poccun, [Ipesunenta PYJIH, nok-
Topa (pu3MKO-MaTeMaTHIECKUX HayK, podeccopa.

Ha nnenapHom 3aceganuu BeicTynwid Mcakos B.b., TOKTOp IOpUAMYECKUX HayK,
npodeccop HanronansHOTo Mccae10BaTEIbCKOTO YHUBEPCHTETA «BhIciias mkona 5KOHO-
MUKN» ¢ JokianoM «lIpaBoBas MOJUTUKA B TOJIOBE, B BY3€ U IOPUAMYECKON MPAKTHKE
(aHaTUTUKY aHATUTHKA).

IMpodeccop, nokrop ropuandeckux Hayk [loakur M.B. BEICTYNHI ¢ 06CTOATEIEHBIM
noknanoM: «lIpaBoBasi aHaMUTUKA KaK cepLe MPUKIAAHON IOPUANYECKON AESITENbHOCTH:
MIOHSTHE, BHUIOBOE MHOT000pa3ve, OHTOJIOTHSA, OCOOCHHOCTH TIOATOTOBKH W B3IJISA[
B Oyyiee».

[Nocne mueHapHBIX JOKIAI0B COCTOSIINCH pe3eHTanun Mororpadun H.A. Bnacenko
«MeTtonomornyecKkie OCHOBAaHHS HCCIICNOBAaHUSA NPABOBBIX IeHHOCTEeH» (M., Hopwma.
2023), a Takxe xypHaia «Bectauk Poccuiickoro yHUBEpCcHUTETa NPYKOBI Hapo0B. Cepusi:
IOpuanueckue HayKkn.

3aM. TITaBHOTO pelaKkTopa MPEeACTaBWI M MOAPOOHO OXapaKTepH30Ball J1Ba HOMEpA
JKypHasla, BEIIIEANINE B MocieaHee BpeMa. Peus uaer o crenuansHoM Beiycke «llamar-
HUKH COBETCKOTO mpasay (2022, Ne 4). XKypHan MOJHOCTHIO MOCBSAIIEH CTOJIETHEMY I00H-
JICI0 HOPMATUBHBIX HOPUAUYECKUX NOKyMeHTOB 1922 r., [oroopy 1922 r. o co3nanuu
CCCP, nokymeHTaM, mocBsmeHHBIM co3nanuio BC PCOCP, I'paxmanckoMy KoIeKcy
PCOCP, YK PCOCP u ap. BeicTynaroniuit OTMETHII, 9TO 3TO, MOXKATYH, €TMHCTBCHHBIN
HOMEp M3 MHOTOYHCIEHHBIX MPO(UIBHBIX JKYpPHAIIOB, KOTOPHIA MOIHOCTHIO TMOCBSIIEH
MaMATHUKaM COBETCKOro IpaBa. Pemakuus, NOQUepKHYJ BBICTYNAIOIUN, TOPIUTCS 3TUM
uznanueM. Taxoke ObUT TipecTaBiieH HoMep 2 3a 2023 1., 371eCh aBTOP OTMETHII 0COOECHHO-
CTH psJla HAyYHBIX CTATEH KOJLIET.

B 3akmiroueHnu BrICTyHAIOUIUI OrNIackl MOJI0XKEHUS HAYUYHOTO TOKJIaga « AHAIUTHKA
B UCCJIEJOBAHUU OTKJIOHSIOILIEHNCS TOCYyAapCTBEHHOCTH U IOPUAMYECKON HAICTPONKN.
W mpeseHranus xypHaia, U JOKIaJ BbI3BaIM HECOMHEHHBIM WHTEPEC ayJUTOPHU, OBLIO
HEMAaJIO BOIIPOCOB, PEIIUK, KOPOTKUX BBICTYIICHUU.
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Crnenyromast mpe3eHTanus xxypHana «Bectarnk Poccuiickoro yHuBepcureTa apyxObl
HapozoB. Cepus: Opunndeckue Hayku» mpousonuia Bo BeepoccuiickoMm rocynapcTBeH-
HoM yHuBepcurete roctunmn (PITA Muntoct Poccun). 9—14 oxtsiOps 2023 1. nmpoxoauia
Bcepocculickas HaydyHO-TIpaKTUYECKas KOH(EPEHIMs, MOCBSIICHHAsS 75-JIECTHIO CO JTHS
POXIEHHsT Y4YEeHOro, Ielnarora, ImMcaTems, JOKTOpa IOpHAMYECKHX Hayk, mpodeccopa
Muxamnina Muxainosuda Paccomosa (1948-2013).

Ot PYJIH B koH(}epeHIIN MpUHUMATH y9acThe II.10.H., Tpodeccop, mpodeccop Ka-
(enps! Teopun npasa u rocyaapcrsa H.A. Biacenko, KOTOpBIH Ha MIIEHAPHOM BBICTYILIE-
HUU TpecTaBui nokiaaa «OCHOBBI TEOPUHU OTKJIOHSIIOIIETrocs rocynapcrBay. OH ke, Kak
3aM. TJ. pelaKkTopa, B pamkax Meponpustus «lIpeseHTanum HaydHO-NPAKTHYECKHUX
JKYpHAJIOBY IIPOBEJI IPE3EHTALUI0 HAYYHOTO )XypHalla «BecTHuk Poccuiickoro yHuBepcu-
TeTa ApyxObl HaponoB. Cepust: KOpunuueckue Haykm». JJOKIaAUYUK MPOMILTIOCTPUPOBAI
BeIMyck «IlamarHuku coBerckoro mpasa» (2022, Ne 4). Kpome Toro, 3aM. Ti1. pegakTopa
pacckasall o cojiep>KaHuM MOCJIEAHETO BhITycKa xypHaina «Bectauk Poccuiickoro yHusep-
cuteta apyx0s1 HapoaoB. Cepus: FOpunuueckue Hayku» (2023, Ne 2). Brictynaromuit
MIPUTITACKI YYACTHUKOB HAyYHOW KOH(EPEHIIMM HANPABIATH B W3/IaHUE CBOM CTaThbH U
npyrue matepuansl. [Ipn 3ToM oOpatui BHUMaHUE Ha To, 9T0 Ne 3 3a 2024 r. mmanupyercs
KaK TeMaTHYeCKUH U OyieT mocesiieH npodieme «L{udposusaius u nparoy.

Cgeenus 00 aBTope:

Anopeesa Ilonuna Hukonaesna — KaHAUIAT IOPUIUUECKUX HAyK, CTapIIUil IpenojaBaTeib
kadenpsl TeOpuH TMpaBa W rocynapcTsa, FOpumuueckuit MHCTHUTYT, Poccuiickuii yHUBepCcHTET
Ipyx0s1 HaponoB; Poccutickas @enepanus, 117198, r. Mocksa, yi. Mukinyxo-Makmas, 1. 6
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Temaruka OpUIUYECKON TEXHUKHU CTaja KJIACCUYECKOM, OHA MO-MPEXKHEMY COXpa-
HSIET CBOIO BBICOKYIO aKTYaJIbHOCTb, O YEM CBHUJIETEJILCTBYIOT B TOM YMCJIE MHOTOYHCIICH-
HbBIE COBPEMEHHBIC HCCIEIOBaHUS M NPOBOAMMBIC MEXAYyHApOAHbIE KOH(EpeHIH,
a TaKx)Ke WHBbIE MEPONPHUATHS, IIOCKOJIBKY K HEl IMPUXOANUTCS BO3BPAIATHCS KaXKIbIH pa3 B
CBSI3U C HEOOXOIUMOCTBIO JalibHEHIIEro pa3BUTHSI U COBEPLICHCTBOBAHUS 3aKOHOJATENb-
CTBa, IOPUANYECKUX HOPM, MOAEPHU3ALMH 3aKOHOAATENbCTBA, IOCTPOEHUS cOanaHCcupo-
BAHHOM CUCTEMBI ITPaBa U IPABOBON CUCTEMBIL.

JucuuninnHa «ropuaudeckas TEXHUKa» U3ydaeTcs MPaKTUYECKH B KaKIOM HOPHIU-
YeCKOM By3€ BHE 3aBUCHMOCTH OT OPMbI 00yUeHHMS, B CHITYy Yero JaHHOE y4eOHOe Moco-
0ue MOMHKHO CIOCOOCTBOBaTh (YOPMHPOBAHHUIO MPO(PECCHOHANBHBIX HABBIKOB OYyIyIINX
IOpUCTOB 0€3 yueTa OT TepPUTOPHAIbHON NpHuHAIIexXHOCTH. [IpaBo npuobpeTaer cBOIO
JIECTBEHHOCTh 4€pPe3 TEXHUKO-FOPUINYECKUN HHCTPYMEHTAPUN, U3yUYEHHUE KOTOPOTO SIB-
JSIETCS OTHOM U3 OCHOBHBIX BEX B MOJTOTOBKE IOPUINYECKHUX KaJIpOB.

Wznanme BkIoyaeT BoceMb TeM. [lepBasi Tema MmocBsIeHa MOHATHIO M BUIAM IOpH-
nueckod TeXHUKH. C MO3MIMU OCHOBHBIX MOJXOJOB (JOKYMEHTAIIMOHHBIH M JIESTEIb-
HOCTHBIA) paccMaTpPUBAIOTCS MIPUPOAA, MTOHATHE W MPU3HAKHA IOPUINYECKON TEXHUKH. B
pe3ynbTaTe aBTOp MPUXOAUT K BBIBOJIY O B3aMMOCBS3M JAHHBIX TOYEK 3PEHUS, C OJHOU
CTOPOHBI, PACCMaTPUBAIOTCSI TEXHUKO-IOPUANYECKUE NPaBIIa MUCBMEHHBIX TOKYMEHTOB
(IpaBOBBIX AaKTOB), a C APYTOHM — KaK CPEACTBa [yl peIleHHs 3a1ad IOPUIUUSCKON MIPaK-
TUKU. B pe3ynpraTe moguepkuBaeTcs, 4To IOpUANYECKAs TEXHUKA — 3TO CUCTEMa IOpUIH-
YECKUX MHCTPYMEHTOB, IPUMEHSAEMBIX B OIPEACICHHOMN MTOCIEN0BAaTENBHOCTH U «YyCIIOBHE
3G PEKTHBHOTO OCYIIECTBIICHUS IOPUANYIECKOM festenbHocTi (c. 11).

IlonnMaHue IOpUANYECKON TEXHUKH IPENIoaraeT HCCIEJOBAHNE €€ COCTaBa WIH
OPUANYECKOTO HHCTPYMEHTAPHUS. ABTOPOM JAIOTCS ONPEIEIICHUS IIPAaBHII, CPEACTB, IIPH-
€MOB, CIIOCO0O0B U METOJIOB IOPHINYECKON TEXHUKHU C YUYETOM KOHKPETHBIX MPUMEPOB U3
COBPEMEHHOT'0 3aKOHOAATeNbCTBa. IIpu 3TOM 00BeM cofepikaHusl OPUINYECKOTO HHCTPY-
MEHTapHUsi HaXOJUTCS B 3aBHCUMOCTH OT MPaBOBON KYJIBTYphl OOIIECTBA, SBISIOLIANCS
OJTHMM M3 Ba)KHBIX ITOKa3aTeJel KauecTBa FOPUANIECKUX T0KyMeHTOB (c. 14). Kpome Toro,
aBTOP OCTAHABIIMBACTCS Ha aHAJIN3€ TEPMHUHOJIOTUH, COOTHOLICHUN MOHATHI «HOpHUINYe-
CKasl TEXHOJIOTHSA», «IOPUANUYECKAsi TAaKTUKa», «IOPUAMUYECKAS CTPATETHSI» U «HOpHUIUYe-
ckasi TexHHKa». Ocoboe BHHUMaHHE OTBOIUTCS AaHAIN3y OCHOBAaHUH KiacCHUpHUKaIni
U BUJIaM IOPUIUYECKON TEXHUKH, TOCKOIBKY B IOPHANYECKON TOKTPUHE JaHHBIE BOIPOCHI
OCTaIOTCS TUCKYCCHOHHBIMH.

PesynpraTrom nponecca FOpUANIECKON TEXHUKH ABIIIETCS ONPENCIECHHBIA JOKYMEHT.
[TosTOMY TOTHYHBIM SIBJISIETCS OOpaIIeHUE aBTOPa K MOHITHIO TOKYMEHTa Kak 00BEeKTa 10-
KYMEHTJIMCTHKUA M MpaBoBoi HaykH (c. 21). HecMoTps Ha OTCYTCTBHE CyILECTBEHHBIX
pa3paboToK B 007aCTH MOHATHS «IOPUAMUECKUI JOKYMEHT), PACKPBIBAIOTCS WX MPU3HAKH,
KJaccu(UKalMs U BUIBI, QYHKUIUH, BBIIEISIOTCS CTUIM U MIPUHIUIIBI IOPUANIECKON TeX-
HUKH. [lon r0pHINYEeCKHM TOKYMEHTOM aBTOP PAacCMaTpHBaeT JOKYMEHT, COIEp Kallui
MIPaBOBYIO HH(POPMAIHIO.

Bropas Tema mpenmonaraeT n3y4eHne IOpUAHYECKON TEXHUKHU B MIPaBOBOM HaykKe, B
CTPYKTYpE TEOPHUHU rOCyAapCTBa MpaBa. ABTOP MOJUEPKUBAET, YTO IOPUIUYECKAs TEXHUKA
HCIIONB3yeTCs A aHajIu3a MPOLECCOB MPaBOTBOPUECTBA, PEATU3alliH MIpaBa, ONpenee-
HUS U OCYIIECTBICHHS MEP I0PUINIECKON OTBETCTBEHHOCTH», KaK «49acCTh TEOPUU NPaBay,
npukiagHoi ee anemMeHT (¢. 30-31). Llenbio 1opuau4ecKoil TEXHUKHU SABIISETCS «U3JI0KEHUE
aKTa-BOJICU3bBSBICHUS B aKTe-IOKyMeHTe» (C. 32).

[lanee aBTOp paccMaTpHBaeT poJib CPAaBHUTEIHHOTO MPABOBENECHUS B HCCIIETOBAaHUH
IOpUANYECKON TEXHUKH, UCTOPUIO CTAHOBJIEHUS U PA3BUTHUS IOPUINYECKON TEXHUKH Kak
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HayKH W Y4eOHOW ITUCIUIUIMHBL. Y HCTOKOB KOTOpPOH cTosyin Apucrtorens, IlmaToH,
a takxke ®. bokon, U. Benram, T. ['006c, ®@. Kenu, P. pon HUepunr, [x. Jlokk,
III.-JI. MoHTecKbe U ApyTHE.

TpeTpsi TeMa MOCBSIIIEHA OCHOBAM TEXHHUKH TMOATOTOBKH HOPMATHBHOTO MPaBOBOTO
akTa. J[aHHas TeXHUKa JENUTCS HAa HECKOJBbKO 3TanoB. [lepBoHavyanbHBIN 3Tan CBs3aH C
HOPMOTBOPYECKUM YCMOTPEHHEM, KOTOPBIH OCYIIECTBIIsIETCS B popMe MPaBOBOTO MOHH-
TOPWHTA U TPABOBOTO MPOTHO3UPOBAHUS. [Ipasosoll MOHuUmMopure paccMaTpuBaeTCs KaK
JESATENLHOCTh YIOJTHOMOUYEHHBIX OPTaHOB IO aHAJIM3y COCTOSIHHS M KauyecTBa HOPMATHB-
HOTO MaTepuaa, a Takxe 0000IIeHNe IOPUANICCKON TPAKTUKH, pa3pabOTKa Ha UX OCHOBE
MIpeII0KEHUH 110 COBEPIIEHCTBOBAHUIO PABOBOI0 perynrpoBanus (c. 56). B ocHose ropu-
Juuecko2o (npagoeoeo) NPoSHO3UPOBAHUs JIEKHUT TPOIECC aHATN3a PA3BUTHS «CHUCTEMBI
MIPABOBOTO PETYJIMPOBAHUS B IIEJIOM WJIH OTACIBHBIX €€ IeMeHTOB» (C. 59). Ilpu atom
B y4eOHOM IOCOOMH MPOBOJAUTCS aHAIM3 COOTHOIICHUS MOHATUH «IIPOTHO3UPOBAHUEY,
«IPOEKTHPOBAHUEY», «IPOTPAMMUPOBAHHEY», «IIJIAHUPOBAHWE», YTO SBISETCS BaKHBIM
C METO/I0JIOTMYECKON TOUKU 3PEHMS.

TexHWKa MOATOTOBKM HOPMATHBHOTO IPABOBOTO aKTa OCIOXKHSETCS OTCYTCTBHEM
CYIIECTBEHHBIX Pa3paboOTOK «CYIIHOCTH, CTPYKTYPhl, GYHKIMHA KOHLEHINH 3aKOHOIPO-
exta» (c. 62). B yueOHOM ocoOuu MpecTaBIeHO aBTOPCKOE OTPEICTICHUE MIOHSATHS «KOH-
LIEMIIHS 3aKOHOIIPOEKTa», BBIZCIICHBI €0 OCHOBHBIE 3JIEMEHTHI, IPOBEIEHO pa3rpaHUYeHNE
CO CMEXHBIMHU KateropusiMu. Tem He MeHee, oTMeuaeTcs, uTo [locranosnenue [IpaBurens-
ctBa P® «OO6 yTBepKICHWM OCHOBHBIX TpPEeOOBaHMH K KOHLENIMH W pazpaboTke
poekToB (enepanbHbIx 3akoHOB» OT 02.08.2001 Ne 576 comepxkatcst Bce HEOOXOIUMBIE
TpeOOBaHMsI.

B ocHOBe HOPMOTBOPYECKOH AEATENBHOCTH JIEKUT NPAB06dsl IKCHEPMU3A, KOTOpas
HalpasJjieHa Ha U3y4eHHUe IPOEKTOB MPaBOBBIX aKTOB «HA MIPEIMET UX COOTBETCTBUS aKTaM
BBICIIEH FOPUIMYECKON CHIIBI W TPEABABISEMBIM K HUM TpeOoBaHHsIM» (C. 65-606).
3HayeHne MPaBOBON SKCIIEPTHU3HI B OLIEHKE, BBISIBICHUH U POBEPKE COEPKaHuUs U (POPMBI
MIPaBOBOTO aKTa, a TAK)KE BBISIBIEHUN KOPPYIIIMOHHBIX COCTABIISIONIHUX.

B weTBepToii TEME aHATM3UPYIOTCS JIOTUKO-S3bIKOBBIE (DEHOMEHBI, X TEXHHUKA CO37a-
HUS U peryiasaTHBHas pousb. [Ipexae Bcero paccMaTpuBalOTCs CoJepKaHHe, MPU3HAKU U
BH/IBI FOPUINYECKON KOHCTPYKIMK. B MaHHO ri1aBe ropundeckas KOHCTPYKIIUS paccMar-
pHUBaeTCs Kak ujeaabHast MOJIeb, 00I1aaromas KOHBeHIIMOHATBHONM MPHUPOION 1 BKITIOYa-
Iolas JIOTHYECKOe MOCTpOeHHe HopMaTHBHOro marepuana (c. 81-83). Jlanmee aBTop
OCTaHABJIMBAETCS Ha PACKPBHITHH MPABOBBIX aKCHOM, KOTOPBIEC 3aKIIaIbIBAlOT HPABCTBEH-
HbIE OCHOBBI IpaBa, MPOBOJUT UX COOTHOIIEHHE C MPUHIIMTIAMH TIpaBa. He MeHee BayKHBIM
SIBIIIETCS PACKPBITHE TEM, TIOCBAIICHHBIX ITPABOBHIM MPE3YMIIIIUAM 1 TIPABOBBIM (DUKIIHSAM,
MIPaBOBbIM MperoaunusM. lIpoaHamu3upoBaHbl OCHOBHBIE HCTOYHHKH FOPUIUYECKOM
JOKTPUHBI U JEHCTBYIOIIETO 3aKOHOJATENbCTBA, MPEACTABIEH aBTOPCKUH MOJAXOA K MX
COJIEp)KaHMIO, MPU3HAKAM W BHIAaM. A KOHKpPETHBIE NPUMEPHI CO3/Ial0T BO3MOXHOCTH
HATJISTHO OIIEHUTh OCHOBHBIE JIOTHKO-S3bIKOBBIE (DEHOMEHBI, UX IOPHINIECKYI0 TEXHUKY
Y 3HAYCHUE B TIPABOBOM PETYJIUPOBAHUH.

JloruyeckuM MpoI0IKCHUEM SIBISIETCS ISITasl TEMa, T7Ie PACKPhIBAIOTCS 0COOEHHOCTH
SI3BIKOBBIX CTaHAAPTOB Ka4eCTBA COBPEMEHHOI'0 3aKOHOIaTENCTBA. TEKCT 3aKOHOMPOEKTa
JIOJDKEH COOTBETCTBOBATH ONpeEesieHHON IpyTie TpeOoBaHMiA: onpeenenue chepsl mpa-
BOOTHOIIIEHH, TpeIMETa MIPABOBOTO PETYINPOBAHUS, I3bIKOBBIE €IUHHIIBI, 3aa9l 3aK0-
HompoekTa W apyrue. Co3laHHe 3aKOHOMPOEKTa HEOTAETMMO OT €ro IOPHIUYEeCKOH
TEXHUKH, SI3BIKOBOTO WHCTPYMEHTAPHs, B CHIIy Yero y4eOHOe MocoOue 1o I0PHINIEeCKOi
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TEXHHKE [IPECTaBIAETCs HE MOJHBIM 0€3 MaTepuaa O A3bIKOBbIX TPEOOBAHUIX K 3aKOHO-
MIPOEKTY, €ro JIEKCUYECKUX eAMHUIaxX. B cBs3u ¢ yeM aBTOp oOpamaercs K XapakTepH-
CTHKE OCHOBHBIX CHHTaKCHYECKHX, CTUIMCTUYECKHX, JIEKCHUECKUX M IPaMMaTHYECKUX
0COOEHHOCTEN HAIMMCAaHUS TEKCTOB IIPABOBBIX aKTOB.

[ITecras Tema oTBEACHA IPABONPUMEHUTENBHOU TEXHUKE, CYIECTBYIOLIEH HA CTa U1
peanu3anuu U IpuMeHeHus npasa. [IpaBonpuMeHUTeNnbHbIE aKThI BKIOYAIOT 001IenpaBo-
BbIE U CHeUU(HUYECKUE IOPUINKO-TEXHUUECKHE CpeAcTBa U mpueMbl. Ocoboe BHUMaHHE
yzaensercs Cy1eOHBIM aKTaM, HX COJEPKAaHUI0, TEXHUKE U CTPYKTYPE COCTaBJICHUSI.

B cenpMoii Teme npencTaBieHa o0IIas XapakTepUCTHKA TEXHUKH TOJTKOBAHHS MTpaBa.
IIponecc nmpaBOTBOpPUYECTBA HEOTAEIUM OT UHTEJLIEKTYalbHO-BOJIEBOU NEATEIBLHOCTH I10
YCTAaHOBJICHHIO CMBICJIa HOPM IIpaBa. ABTOPOM NPEACTaBICH aHAIN3 IOPUIANYECKON TOK-
TPUHBI HAa OCHOBHBIE IOAXOABI K OINPEACICHUIO IOHSTHUS, NPU3HAKOB M CTPYKTYpPHI
TEXHUKH TOJIKOBAHUS IIpaBa 1 HOPMAaTUBHBIX NPABOBBIX akToB. JIro0as opuaudeckas aes-
TEJIBHOCTh CBSI3aHA C MHTEpIIpETaleil JOKyMEHTOB. Bo riaBe MaHHON TEMaTHKU JIEKUT
OLIEHKAa MHTEPIPETALMOHHON TEXHUKH, €€ OCOOCHHOCTEH, OCHOBHBIX 3JIEMEHTOB M BUIOB.

Tema BochbMas TIOCBSIICHA TOTOBOPHOHN IOpPHAMYECKON TexHUKe. [ MOKOCTH 00s13a-
TEJILCTBEHHBIX MPABOOTHOLICHUH MpEATOIaracT y4eT pa3paboToK B 00JacTH TEXHUKO-
IOPUINYECKUX TPeOOBAHUH U CPelICTB. M3yueHne 0CHOB JOTOBOPHOM PabOTHI SBISIETCS He-
00XOIMMBIM YCJIOBHEM ITOATOTOBKH CIIEIMAIUCTOB-I0pUcTOB. Hamnexamee odopmienne
IOPUINYECKUX JOKYMEHTOB OIpeesieT MpodecCHOHAIBHYIO 3THKY, JOTOBOPHYIO AUCIIH-
IUTMHY CyOBEKTOB IIPAaBOOTHOLICHUH, IPUYEM CPEICTBA U IPUEMBI JOTOBOPHOU I0pUANYE-
CKOW TEXHUKH OO0ECIEeYMBAIOT KAa4eCTBO M IPQPEKTUBHOW MPAKTUUECKOW pean3aiun
JOTOBOPHOM pabOTEHL.

Y4ebHoe mocodue OTINYaeTCss CHCTEMHOCTBIO M Ka4€CTBOM IIPEACTaBIEHHOTO MaTe-
puana. Onopa Ha QyHIaMEHTaIBHBIE TPYAbI BEAYIINX YUCHBIX B O0JIACTH IOPUANYECKOM
TEXHUKH MO3BOJIMJIA aBTOPY HamucaTh ydeOHOe MmocoOue, ¢ OJHOW CTOPOHBI, YUUTHIBAS
OCHOBHBIE TIOJIOKEHHsI 00pa30BaTeNbHON MpOrpaMMBbl MPEToIaBaHusl Kypca «opuande-
CKasl TEXHHKa», a C IPyrod — NpeJCTaBUTh MAaTEPHaJl ¢ YUETOM JIyUIINX HAy4YHBIX paspa-
00TOK B 00JacTH IOPUIMYECKONH TEXHUKU. B M3maHuM mpeacTaBieHa TakXke aBTOPCKas
TOYKA 3PEHUS HA MHOTHE JUCKYCCHOHHBIE TEMBI B TEOPUU TOCY1apCTBA U MPaBa.

OO0yueHne npodeccHoHAEHBIM HaBbIKaM U KOMIIETEHIIMSM MpearoaraeT u3yueHne
(yHIaMEHTaTBHBIX OCHOB U MPUKJIAHBIX CTOPOH IOPUANYECKOI TeXHUKU. M3nanue Oyet
MIOJIE3HO CTYJEHTaM CTaplIMX KypCOB, MarucTpaHTaM, aclIUpPaHTaM, MPAaKTHKaM M BCEM
HMHTEPECYIOIINMCS BOIIPOCAMH IOPHINIECKON TEXHUKH.
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Ipemus IpaBurtenbcrBa Poccuu
3a yueOHUK «Teopusi rocynapcTsa u npaBa»

B Jlome IlpaBurensctBa Poccuiickoit @enepanmu 4 okta6ps 2023 r. mpu yyactuu
ITpencenarens IlpasurensctBa Poccun M.B. MuniycTrHa cocTosu1ach TOpKECTBEHHAS Lie-
pemonus Bpyuenus: npemud [lpaButensctsa PO 2023 r. B obnactu obdpazoBanus. Cpenu
JaypeaToB — yueOHMK « Teopus rocynapcTBa U IpaBay, OArOTOBJIEHHbBIH aBTOPCKUM KOJI-
JeKTUBOM ropujaudeckoro uHcrutyra PYJIH. Pacnopsbxenuem IlpaBurensctBa P®
ot 15 cents0ps 2023 r. Ne 2484-p npucy>XIeHbl IPEMHUH aBTOPaM U pa3padoTuuKaM yued-
HOTO Kypca. Bo3riaBui TBopUecKuil KOJUIEKTHB 3aB. Kad). TEOPHH IIpaBa M rocyJapcTBa
opuanyeckoro nacturyta PYJIH npod. A.A. Knumiac. AKTHUBHOE y4yacTe B CO3/IaHUU
YHHKaJIBHOTO yueOHoro nocobus npunsiin H.A. Brnacenko, mpodeccop kadenpsr Teopun
mpaBa u rocymapctsa PY/IH, a taxxe I.11. Mypomues, npodeccop 3Toii xe xadeapsl,
I.10.H., pektop yHuUBepcutetra PYJIH O.A. SlcTpe©oB, TUpEKTOp IOPUINICCKOTO HHCTUTYTA
PYJH C.b. 3unkoBckuii, K.10.H.

Penenzentamu (1 3KcriepTamMu) yuyeOHHKA BBICTYIHIIM 1.10.H., ipod. O.10. Pridakos,
3aB. kad. pmrocodpun mpasa MI'TOA, n.10.H., mpod. JI.A. [lamennes, Beaymuid HAyIHBINA
corpyauuk M3uClIl npu [IpaBurenscte PO.

VYuebHuk 6onee nATHCOT cTpaHull; n3gaH «CratyTom» B 2019 r. OueHb momysipeH y
CTYJICHTOB | TIpenofaBareicii Poccutickoit @enepamnmm. Kaxkaas Tema cHaOkeHa CIIICKOM
CIeIUaALHON yueOHOW W MOHOTpaQHUYECKOH JIUTEpaTyphl, KPOME TOTO, 3aBEPIIAIOT KaX-
Iy10 IUIaBy (WM TEMY) BOIIPOCHI JUId CAMOKOHTpoJid. Bcero nBaanate ojgHa TeMa M, 4TO
BBIFOJTHO OTJIMYAET yueOHOE M0coOHe, 3aBEPIIAIOLINECS TI1aBhI.

OpHa U3 HUX IIUPOKO IPEACTABIACT IOPUINUECKUE BEIPAsKEHUS, IIOCIOBHUIIBI U IIOT0-
BOPKH, OOJBIIMHCTBO U3 HUX — JIATUHCKHE IOPUINUECKUE U3peueHus. Jpyras riaaBa — 3To
CIHCOK 00mIelt MoHOrpaguyeckoil U y4eOHOI auTepaTyphl 1o Kypcy. Y4eOHOe n3gaHue
OTJIMYAET JOCTATOYHO JIETKUI CTHJIb, HOCTYIHAS! HHTEPIPETALMs CIOKHEHIINX MpoOieM
IIpaBa, TOCYJapCTBEHHOCTH B COBPEMEHHOM MHPE.

Hackonbko n3BecTHO, aBTOPBI IPUCTYNHIN K OJITOTOBKE BTOPOTO U3AaHUS YHUKAb-
Horo y4yeOHoro nocobus. Iloxxenaem UM ycnexos.
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