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Annotanus. [Tannemuss COVID-19 nponemoHcTprupoBaia ya3BUMOCTh KaXJI0r0 TOCyIapcTBa K
MH(EKIIMOHHBIM YTPpo3aM BHE 3aBHCUMOCTH OT YPOBHS SKOHOMHYECKOTO OJIarocOCTOSHHS M Pa3BUTHS
CHUCTEMBI 3]]paBOOXPAaHEHHS, TIOAYEPKUBAs HEOOXOAUMOCTh JATBHEHIIIETO EPEOCMBICIICHHS KOHIICIIIMN
riobanpHOM 6e30nacHOCTH U 6e30macHoCTH YeaoBeka. [I0TpeOHOCTE Ciep>KUBaHUS PACIPOCTPAHEHHS
MHQEKIIMOHHBIX 3a00JICBaHNH, a TAKKE JICUCHHUS JKU3HEYTPOKAIOIINX 3a00JIeBaHUN 00YCIIOBIMBAIOT aK-
TYaJIBHOCTb HayYHBIX UCCJICOBAHHHN 110 BCEM KITIOUECBEIM acIeKTaM, CBSI3aHHEIM C pa3paboTKOil TeXHO-
JIOTHH KaK YCHIIUSIMU TOCYAapCTB, TaK M HETOCYAapCTBEHHBIX CyOBEKTOB. 3a MOCIESIHHE JIeCATHICTHS
y/1AJI0Ch JIOCTUTHYTh CYIIECTBEHHBIX PE3yJIbTaTOB B c(hepe OMOTEXHOIOT UM, TO3BOJISIONIMX PENSATCTBO-
BaTh PacIpOCTPaHEHHIO BHPYCOB, a TaKXKe BO3JCHCTBOBATH HAa TEHBI, OTBETCTBCHHBIC 3a Pa3BHUTHE
3aboneBanuil. TexHONormueckuii mporpecc B cdepe Hayku O KU3HEAEITSILHOCTH HE TOJBKO CIIOCO0-
CTBYeT 00EeCIIeUeHHIO MpaBa YeJ0BeKa Ha 30POBbE H NpaBa Ha MOJb30BAHUE Pe3yJIbTaTaMH HayYHOTO
nporpecca NpuoIIKaeT 4eI0BeYeCTBO K JOCTIKEHHUIO 1ieiel B 001acTu ycToiunBoro pa3sutusa. OxHako
YBEIHYECHHE MAacIITa00B HAyYHBIX HCCIEIOBAHHH, COMPOBOXKIAEMOE PACIIHPEHHEM TOCTYITHOCTH Hayd-
HBIX HAaHHBIX U YHPOIICHHUEM BOCHPOU3BOACTBA PA3JIMYHBIX TEXHOJOTIMYCCKUX pCLHCHPIﬁ, INPpUBOIAUT K
(OpPMHUPOBaHHIO PHCKA UX MPUMEHEHHUS B BOCHHBIX M TEPPOPUCTUUECKHX LENsiX. PazpaboTka TexHOIO-
r'uii, IPUMEHEHNE KOTOPhIX MOXKET HE TOJIBKO IPOTHBOICHCTBOBATE KHU3HEYTPOXKAIOIIIM 3a00JIeBaHUSM,
HO U CII0COOCTBOBATH MOSIBJICHUIO HOBBIX YIPO3 O€30IIACHOCTH YeNIOBEKa, MOBIHSIIO Ha (hOPMUPOBaHME

© Abammuaze A.X., Mamuenko B.C., 2023
This work is licensed under a Creative Commons Attribution 4.0 International License
A https:/creativecommons.org/licenses/by-nc/4.0/legalcode

STATE AND LAW IN CONTEMPORARY WORLD 541


https://orcid.org/0000-0003-0012-8795
https://orcid.org/0000-0003-3136-8054

Abawuoze A.X., Manuuenro B.C. Bectauk PYTH. Cepust: FOpumaeckue nayku. 2023. T. 27. Ne 3. C. 541—563

B HAy4HOM JINTEpaAType ¥ JOKYMEHTaX MEKAyHApOJHBIX OpraHU3aluil TEpMUHA «TEXHOJIIOTUH JBOMHOIO
Ha3Ha4YeHHs». [IpecTaBieH CUCTEMHBIH aHAIIM3 BIHMSHHUS OMOTEXHOJOTHI Ha (POPMUpPOBaHHE KOHIICTI-
UK «0E30MacHOCTh YENIOBEKa», a TaKKe OIpeNeNieHHue IMOHATHA «OHoorudeckas 0e30MacHOCTBY.
ABTOpaMH TIOCIIEOBATEIFHO PACCMATPUBAIOTCS MEXKTyHAPOIHBIE TOTOBOPEL, @ TAKXKE JOKYMEHTHI MEXK-
JTYHApOAHBIX MEKIPAaBUTEIbCTBEHHBIX M HENPABUTEIbCTBEHHBIX OpPraHU3aLUi B chepe perylIupoBaHus
oOpallleHns] TEeXHOJOTHH, MPEICTaBIIONIMX Yrpo3y Oe3omacHOCTH rocyaapctBa. Ocoboe BHUMaHHE
yIeNnseTcsl pacCMOTPEHUIO OCOOEHHOCTEH KOHTPOJS 3a PAaCHpPOCTPAHCHHEM OHMOJIOTMYECKUX areHTOB
B KOHTEKCTE JIesiTeNIbHOCTH EBporeiickoro coro3a, a Takke o0ecrieueHeM pealln3aliii CTpaTeruy Halu-
OHaJIbHOI Oe3omacHocTu Poccuiickoit @eneparum.

KioueBble cioBa: Ouonornueckas 0€30MacHOCTb, TEXHOJOTHUH 3IPABOOXPAHEHUS, TEHOMHOE
peIaKTupoBaHKe, TEXHOJIOTHU JBOMHOTO Ha3HAYEHHS, TAaHJEMHUH, CTPATerusl HallMOHAJIbHON Oe301IacHo-
CTH, MEXAYHApOIHbIE JIOTOBOPHI
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International legal regulation
of the circulation of dual-use biotechnologies

Aslan Kh. Abashidze'©0<, Vladislav S. Malichenko??

'RUDN University, Moscow, Russian Federation
’Institute of Legislation and Comparative Law under the Government of the Russia,
Moscow, Russian Federation,
3Higher School of Economics (National Research University), Moscow, Russian Federation
P<laslan.abashidze@gmail.com

Abstract. The COVID-19 pandemic has demonstrated the vulnerability of each country, regardless
of the economic well-being and health system development, highlighting the need for further rethinking
of the global security and human security concepts. The need to sustain the spread of infectious diseases,
as well as the treatment of life-threatening diseases, determine the relevance of scientific research on all
key aspects related to the development of technologies, both by states and non-state actors. In view of the
efforts made over the past decades, significant advances have been made in the field of biotechnology,
which allows to detect the vulnerability of viruses, as well as to influence the genes responsible for the
development of diseases. Such trends not only contribute to ensuring the human right to health and the
right to enjoy the benefits of scientific progress, but also bring humanity closer to executing Sustainable
Development Goals. The reverse side of the scientific research increase is the expansion of the availability
of scientific data, as well as the simplification of the reproduction of various technological solutions,
which leads to the risk of their use for military and terrorist purposes. The development of technologies,
the use of which can not only counteract life-threatening diseases, but also create new threats to human
security, has influenced the formation of the term “dual-use technologies” in the scientific literature and
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documents of international organizations. The article presents a systematic analysis of biotechnologies
impact on the formation of “human security” concept, as well as the definition of “biological security”
concept. The authors consistently consider international treaties, as well as documents of international
intergovernmental organizations and non-governmental organizations in the field of regulating the
circulation of technologies that pose a threat to state security. Special attention is paid to the consideration
of the features of control over the spread of biological agents in the context of the activities of the
European Union, as well as ensuring the implementation of the national security strategy of the Russian
Federation.

Key words: biosecurity, health technologies, genome editing, dual-use technologies, pandemics,
national security strategy, international treaties
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BBenenue

3a mocienHUe TOJbl B Pa3iMUYHBIX PETMOHAX MUpa ObUIO 3a(UKCUPOBAHO Oolee
30 Bembiniek MH(EKIHMOHHBIX 3a00JI€BaHU, YTO CTal0 WHAWKATOPOM HECOBEPILCHCTBA
JNEeWCTBYIOUINX MEXIyHapOIHO-IIPAaBOBBIX MEXaHM3MOB KOHTPOJISL 3a UX PacHpoCTpaHe-
HUeM, chopmupoBaBIHXCs 3a npensiayiiee cronerue (Mukherjee, 2017). Kaxnas nogo6-
Has cuTyauusi GOpMYyJIUpYeT Meped MEXIyHapOAHBIM COOOLIECTBOM 3aady BHEAPCHHUS
3G EKTUBHBIX MEXAYHAPOIHO-TIPABOBBIX MEXAHW3MOB IPOTHBOACHCTBUS BIUSIHUIO
OMOJIOTHYECKUX areHTOB Ha 00eCTieueHne 0€30ITaCHOCTH YEIOBEKa M TOCYIapCTB.

B Hacrosmuii MOMEHT He CPOpPMYITUPOBaHO YHH(PUIIMPOBAHHOE OIpeeIeHre TTIOHS-
THS «OMOJIOTHYECKHH areHT». PykoBoacTBysch demepanbHeiM 3akoHOM oT 30.12.2020
No 492-03 «O 6monormueckoit 6e3onacHocT B Poccniickoit @enepannm» mo OHOIOTrH-
YECKHMH areHTaMy MOHUMAIOTCS «MUKPOOPTaHU3MBI, BUPYCHI, OEJIKOBOIIOI00HBIE HH(EK-
LUOHHBIE YaCTHLBI (IPUOHBI), bl OMOIOTHYECKOTO MPOUCXOKACHHUS (TOKCUHBI) U HHBIE
OMOJIOTHUYECKHE areHThl, B TOM YHCJIE CO3JaHHbIE B Pe3yJIbTaTe €HETHUECKUX MAHUILYJISI-
WA, TPUMEHEHHUS TEXHOJOTHUH CHHTETHYECKOW OWOJOTMH M APYyTrod HaIlpaBICHHOU
JesTeNbHOCTH, CLIOCOOHBIE BBI3BIBATH MATOJIOTHUECKHUIl MPOIIECC B OpraHU3MeE UYesIOBeKa,
KMBOTHOTO MJIM B PACTCHHUSAX, A TAKKE OMOJIOTMYECKHE MaTEPUabl, B KOTOPBIX MOTYT CO-
JepKaTbCs MepPeYUCIIEHHbIE TATOTeHb. AHAIOTHYHOE OOIIHUPHOE OIpeaeeHne chopmy-
nuposano Jlenapramentom oxpassl Tpyaa CILIA'. PykoBoacTBo 1o 6106€30macHOCTH st
naboparopuii, moaroroeieHHoe BO3, ompenenser OMOJIOrHYECKHE areHTHl Kak:
MHKPOOPraHMn3Mbl, BUPYCHI, OMOJIOTHYECKHE TOKCHHBI, 4aCTUIIbI UJIN HHBIC I/IH(beK]_II/IOH-
HBIC MaTcpualibl, BCTPEHYAIOMIUCCA B HNPHUPOAC WM T'CHCTUUCCKU MOI[I/I(I)I/IHI/IpOBaHHI)IC,

! Biological Agents. United States Department of Labor: OSHA. Pexum nocryna: https://www.osha.gov/
biological-agents#:~:text=Biological%20agents%20include%20bacteria%2C%?20viruses,serious%20medical %
20conditions%E2%80%94even%20death (nata obpamenns: 18.12.2022).
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CHOCOOHBIC BBI3BaTh WH(EKIUIO, aNICPTUI0, TOKCUYHOCTh WIIM MHBIM 00pa3oM CO31IaTh
OTIACHOCTb JIJIsl JIIO/EH, )KUBOTHBIX MM pacTenuii”. CleyeT OTMETHUTD, 4To B paMKax KoH-
BEHIIMH O 3alpeIleHUH pa3padOTKH, MPOU3BOCTBA U HAKOIUIEHHS 3a1acoB 0aKTEPHOIIOTH-
4ecKoro (OMOJIOTHYECKOT0) M TOKCHHHOTO OpY>KHUs 1 00 nx yHn4aToxxeHuu (nanee — KbTO)
TOKCUHBI HE OTHOCATCS K OMOIIOTMYeCcKUM areHTam. [IpuHHMas BO BHUMaHHE, 4YTO Hay4-
HBIE MCCJIEIOBAHMS B O0JACTH OWOJIOTHH CBHIETEIHCTBYIOT O BO3MOXKHOCTH OTHECEHUS
TOKCMHOB K OWOJIOTMYECKHMM areHTaMm, Jjs Ielieid HACTOAIIero MCCIelIoBaHUs Oyaer
HCIOJIB30BaHoO omnpeneienue, npeacrasieHHoe B @3 ot 30.12.2020 Ne 492-D3.

B xadectBe nmpumepa OMOIOTHUYECKUX areHTOB, MPECTABISIONUX YIPO3y MEXKIyHa-
pPOMHOHN 0€30macHOCTH, CIEAYeT YIOMSIHYTh OaKTepHH — BO3OYIUTEIIN CHOUPCKOMN SI3BBI
(Bacillus anthracis), awymsl (Yersinia pestis), Tynspemun (Francisella tularensis); Bupycer —
B0o30ymuTenu kopoHaBupycHoit mHpeknuu COVID-19 (SARS-CoV-2), 6mmxHEBOCTOU-
Horo pecrnuparopHoro cuaapomMa MERS (MERS-Cov), TsSenoro ocTporo pecrmuparop-
Horo cunapoma (SARS-CoV); a Takke TOKCHHBI (00TYyIMHUYECKUHA HEHPOTOKCHH, PULIUH
U 7Ap.), KOKABIH M3 KOTOPBIX MOXKET HCIONb30BATECA KaK OWOIIOTHYECKOE OpYKUE
(Radosavljevic, Banjari & Belojevic (eds.)., 2018).

Joctmwkennus B o0iacTy OMOTEXHOIOTHH, CTaBIIME KIIFOYOM K OTBETY Ha MHOTHE
BBI30BBI B CUCTEME 3/JpaBOOXPaHEHHS, BKIIIOUAsl pa3padOTKy Mep MPOTHUBOJICHCTBUS MaH-
JEMHSIM, OJTHOBPEMEHHO BBISBHIIHN YTPO3bl 0€30MaCHOCTH, BHIPAXKAIOIIUECS B BO3MOXKHO-
CTH Pa3pabOTKU ¥ PEeTHAMEPEHHOTO HCITOE30BAaHUS OMOJOTHYECKAX areHTOB, KOTOPHIE
Mo MacuTadaM MOTeHIHAILHOTO BO3ACHCTBHS MOTYT OBITH OTHECEHBI K OPYKHIO Macco-
Boro nopaxeHust (OMII). Eme B 1948 r. Komuccust mo oObIYHBIM BOOPY>KEHHSM B CBOEM
onpeneneann OMII oTHecHa K JaHHOW KaTETOPHH «JII000€ OpYXKHE, NeHCTBYIOIIEe TPH
MOMOIIM PaJMOAKTUBHBIX MAaTEPUAIIOB, XAMHYECKOTO M OaKTEPUOJIOTHIECKOTO OPYXKHS U
B OynymeM obnajnaroniee CBOWCTBAMHM, COIMOCTABUMBIMH 110 CBOEMY DPa3pyILIUTEIEHOMY
JIeHCTBHIO CO CBOMCTBAMH aTOMHOM 60MOBI»’. BriociieIcTBHH JaHHOE OmpeieIeH e ObIIo
noxareepxaeHo Pesomormeit I'A OOH 32/84 ot 12 nexabps 1977 r. KBTO Taxxe oTHOCHT
ouonoruueckue areHTel K OMII, 4yTO MOATBEpKAAECT BaKHOCTH BOIIPOCA KOHTPOIIS 0Opa-
IICHHUS TEXHOJIOTUH, MTOTEHIIMAIBHO CIIOCOOCTBYIOIINX UX BOCIIPOU3BEICHHIO.

OCHOBBIBasICH Ha ONBITe OOPHOBI C MaHAEMHEH TOCICTHUX NECATHICTHH, a TakkKe
MPU3HABas POJIb HAYYHBIX 3HAHUHU M TEXHOJIOTHYECKUX JOCTHKEHUH, KaK B PEIICHUH BbI-
30BOB IJI00AIBLHOTO 3/IPaBOOXPAaHEHUs, TaK ()OPMUPOBAHUH HOBBIX YIpo3 O€30MaCHOCTH,
Bce OoJpIllee BHUMaHUE B IOKYMEHTaX MEXTyHApOJHBIX OpTaHU3AUN U UCCIIEOBAHUIX
CHEMAJICTOB PAa3IUYHOTO NpOo(uis yAenseTcss aHanu3y MEXTyHapOTHO-TIPaBOBBIX
MEXaHU3MOB PETYJIHPOBAaHUS KIIOUEBBIX aCIIEKTOB HAYYHOH AEATENLHOCTH M TEXHOJIOTH-
yeckoro npousBozactea (Fidler, 2004; Joyner, 2005; Martins & Ahmad, 2020).

Konuenmus 0610J10rn4eckoii 0e30macHoCcTH

PazBuTHEe MEXAYHAPOJHO-TIPABOBOTO PETYIUPOBAHUS OOpAlICHUS TEXHOJIOTHHA
JIBOMHOTO HA3HAYEHHS CBS3aHO C IOCIENOBATENFHBIM (OPMHUPOBAHHEM KOHIICTILIUU
Onoornyeckoil 0€30MacHOCTH B IOBECTKE MEKAYHAPOIHBIX OpraHU3alliii 1 HAIlHOHAIb-
HOM 3aKOHOJIATENbCTBE TOCYJAPCTB PA3IUUHbIX PETHOHOB MHpa. CTPEeMHUTENIbHBIN pocT

2 Laboratory biosafety manual, fourth edition. Geneva, World Health Organization. 2020.

3 Commission for Conventional Armaments: resolutions adopted by the Commission at its 13th meeting,
12 August 1948, and a 2nd progress report of the Commission. S/C.3/32/Rev.l Pexum nocryma:
https://daccess-ods.un.org/tmp/6493244.17114258.html (nata obpamenus: 18.12.2022).
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yIpo3 cO CTOPOHBI MH(EKINOHHBIX TaHeMUH, HeMH(PEKIHMOHHBIX 3a00JIeBaHN i, aHTUONO-
TUKOPE3UCTEHTHOCTU M APYTUX MPOOJIEM «TI00aJbHOTO 31paBOOXPaHEHUs» 00YCIIOBIIH-
BaeT BO3pOCIIee BHUMAHNE MEXIYHApOIHBIX OpPraHu3aliil K JaHHOH cdepe mpu o0Cyx-
JeHuH npobneM MexxayHapoaHoi 6ezomacHocTh (Elbe & Nakray, 2011).

Undexnmronnsie 3a001eBaHuUA SBIAIOTCS NPUIHHON 34 % Bcex ciaydaeB CMEpTH, B TO
BpeMs KaK CMEPTHOCTb B pe3yJIbTaTe BOCHHBIX ACHCTBUN U TEPPOPUCTHUUECKON NESITENb-
Hoctu cocrasisieT 0,64 % ot obmemMupoBbix mokasareneit (Singh, 2019). B wactaOCTH, B
uccnenoBanuu [, DBaHca MOAYEPKUBACTCA, YTO BOCHHBIC JNEHCTBUA OoJiee HE SIBIISIOTCS
OCHOBHOH YTp030ii HAIlMOHAILHOW 0€30IaCHOCTH, a MMPHOPUTET MOJDKEH OBITh CMEIIEH B
HaIpaBJIeHUH MTPOTUBOIEHCTBIS HH(eKIIMOHHBIM 3a00neBanuaM (Evans, 2010).

ObecnieueHne OXpaHbl 340POBBS YEIOBEKAa — BaYKHBIM dJIEMEHT MOHATHs «Oe3zomac-
HOCTh 4€JIOBEKa», YTO NPU3HABAJIOCH B JOKJIAJaX MEXIyHAPOAHBIX OPraHU3aLlui yxKe Ha
3Talle MCCIeN0BaHus ero coaepskanus’. ['eHepanbHblil cekperaps OOH B moxmaze 2005 T.
«IIpu Gompmieit cB060aE» 3asBIII O TOTOBHOCTH B KOHCYJIBTAIIMH C | eHepatbHBIM AUPEK-
TopoM BO3 ucmnonb30BaTh CBOM MOTHOMOYHS B COOTBETCTBUU ¢ cT. 99 YcraBa OOH ansa
npusiedeHns BHuManusi Cb OOH k m100bIM MacCOBBIM BCIBIIITKAM HH(PEKITHOHHBIX 3200-
JIeBaHUH, YrPOKAIOMUM MEXIyHApOIHOMY MHpY M OesomacHocTu’. BHomormueckue
YIPO3bI CO3JAIOT CEPhe3HbIE MPOOIEMBI T PABUTEILCTB U HACENICHHS BO BCEX TOCYAap-
CTBax, OIlpeaensisi He0OOXOIMMOCTh OTBETHBIX Mep. B uactHocTH, [ eHepanbHbIi cekpeTaphb
OOH o0paman BHUMaHue, 4To Tpu pedopmupoBannu OpraHu3anuy A MPOTUBOACH-
ctBus yrpo3aM XXI Beka HyKHO YAETATh Topa3no 0oblie BHUMaHUs BOIPOcaM OUOJIOTH-
yeckoii 6e3omacHoCTH,

B Hay4HOI1 nmuTepatype mpu 00CyXKIeHIH 0COOSHHOCTEW TPOTHBOJEHCTBHS yTpo3am
OMOIOTMYECKOTO XapakTepa HCIONB3YIOTCA TEPMHUHBI «Omo3amuTray U «Omobesormnac-
HOCTB». B MIMPOKOM CMBICTIE JaHHBIE TOHATHUS XapaKTePU3YIOT CIOCOOHOCTH TOCYapCcTBa
3(peKTUBHO pearupoBaTh Ha OHMOJIOTHUECKHE YIPO3bl M CBSA3aHHBIE C HUMHU (DaKTOPHI,
BKITIOYas 3alIUTy OT HOBBIX HH(EKIIMOHHBIX 3a00JI€BaHUI M CMSTUCHUE UX TTOCIIEICTBHIA;
3alIUTy OT OMOJIOTHUECKON BOWHBI M OMOTEppOpH3Ma; MPEAOTBpaIlleHHE 3 I0HAMEPEHHOTO
UCTIONIb30BaHMs OMOTEXHOJIOTUH; oOecrieueHne 1adopaTopHoil OM0Oe30MacHOCTH; OXpaHa
CHeTMaIbHBIX OMOJIOTHYECKHUX pecypcoB u ap (Zhou, Song & Wang, 2019).

B pa6ore JI. 'octuna u 1. duiepa no TepMUHOM «OHO0E30MIACHOCTEY TIOHUMACTCS
«KOJIJICKTHBHAS! OTBETCTBEHHOCTh OOIIECTBAa IO 3alMTE HACEJICHUS OT OMACHOCTEH,
[PEICTaBIAEMBIX OMOIOTHUECKIUMH areHTaMH — €CTECTBEHHBIMY HIIU IIPEHAMEPEHHO BbI-
ymerasiMm» (Gostin & Fidler, 2007). B pa6ote 1. KoGeHiia Ha ocHOBe aHanm3a CTpa-
Terun OnobezomacHocTH npesuaeHTa b. O6aMbl popMyupyeTcsi MIMPOKOe TOHUMAaHUE
«OHnonornueckoil 0€30MacHOCTH», OXBATHIBAIOIIEE BECH CIEKTP OMOJIOTHUECKHX PHCKOB
JUTA YeJIOBEeKa, OT €CTeCTBEHHBIX NH()EKIIMOHHBIX 3a00JIeBaHUil 10 1a00paTOPHBIX aBapuit
U HMCCIe0BaHUM JBOWHOIO Ha3HA4YEeHMs, a TAKXKe IMPEeIHAMEPEHHOTO PaclpOCTpaHEHUs

4 Noxyment ITPOOH. Human Development Report 1994. New Dimensions of Human Security. Pexum 10-
cryna: https://hdr.undp.org/system/files/documents/hdr1994encompletenostatspdf.pdf (mata oOparenus:
18.12.2022).

3 U.N. Secretary-General, In Larger Freedom: Towards Development, Security and Human Rights for All —
Report of the Secretary-General, U.N. Doc. A/59/2005. Pexum poctyma: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N05/270/78/PDF/N0527078.pdf?OpenElement (nata obpamenus: 18.12.2022).
% A more secure world: our shared responsibility: report of the Secretary-General's High-level Panel on Threats,
Challenges and Change. UN. High-Level Panel on Threats, Challenges and Change. Pexxum nocryma:
https://www.un.org/peacebuilding/sites/www.un.org.peacebuilding/files/documents/hlp_more secure world.

pdf (mara obpamenus: 18.12.2022).
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BO30yAnTENEH 3a00JIeBaHUI 110 BUHE TOCYAAPCTB WIH TEPPOPUCTHUECKUX OpraHU3aIui
(Koblentz, 2003).

AMepuKaHcKass ~— acconuanus ~— OMOJOTMYECKOHM  0e30IacCHOCTH  OIpeAesseT
«06M00€30IacCHOCTEY KaK COBOKYIHOCTh «IPHHLMUIOB CICPXKHUBAHUS, MPOCKTUPYEMBIX
00BEKTOB, METOJIOB U MPOLEAYP VIS IPENOTBPALCHHUS PACTIPOCTPAaHEHUS] HHPEKITMOHHBIX
areHToB B JIaOOPaTOPHOM MPOCTPAHCTBE WM HX BBIOPOCAa B OKPYXKAIOIIYIO CPEIy»
(Nordmann, 2010). bro3amnmura onpeaensercs Kak 3aIiuTa OT HelpeaHaMEepEeHHOTO, He-
Ha/JIeKAIEero WK IPEeJHAMEPEHHOT0 CIIOIb30BaHMUS TOTCHIUAIBHO OMACHBIX OMOJIOTH-
YECKHUX arcHTOB WJIM OMOTEXHOJIOTHH, BKIIIOYas pa3padOTKy, IPOU3BOJACTBO, HAKOIICHHE
WM TIPUMEHEHHE OMOJIOTHYECKOTO OPYKHUSI.

B HammoHanbHOM 3aKOHOJIATENFCTBE PSAAa CTpaH HOPMATHBHO 3aKPETJICHBI Onpee-
JICHUS IOHATHUH «OHnoorudeckas 6e30nacHOCThY U «Onosioruueckas 3amura». Hanpumep,
Oenepanpubiii 3akoH oT 30.12.2020 Ne 492-®3 «O Ouomormveckoil 0e30MacHOCTH
B Poccuiickoit @enepaunny GpopMynupyeT onpeaeacHue MOHATHs «OHOIOTHYeCKO 0e3-
OITaCHOCTM» KaK COCTOSTHHE 3aIIUIIIEHHOCTH HACEICHNS M OKPY’KAIOIIEeH Cpelbl OT BO3EH-
CTBHS OIIACHBIX OMOJIOIMYECKHX (PAKTOPOB, IPU KOTOPOM 00ECHEUUBAETCS IOILYCTUMBIN
ypoBeHb Ouonorunyeckoro pucka. CornactHo ct1. 2 3akona Kuraiickoit Haponnoii Pecry6-
JIMKH 0 0M00€30MacHOCTH MO/ OMOJIOTHIECKON 0€30MaCHOCTHIO TOHUMAETCS ACATENLHOCTD
rocynapcTB, crocobcTByomas 3(p(peKTHBHOMY NPENOTBPAIIEHUI0O W PEarnpoBaHUIO Ha
YIPO3bI ONMACHBIX OMOJIOTMYECKHUX U CBSI3aHHBIX ¢ HUMH (DaKTOPOB, yCTOMYMBOMY pa3BU-
TUI0 OMOTEXHOJIOTHH, a )KU3Hb U 3A0POBbE JIOJEH U SKOCUCTEMBI, HAXOASTCS B COCTOSIHUH
OTCYTCTBHS OIACHOCTH M yIpo3’.

O06001mas pencTaBIeHHBIE ONPEISICHHS, CIEAYEeT OTMETHTD, YTO MOHATHE OHUOJIO-
IMYECKOl 0e30I1aCHOCTH MOPa3yMeBaeT NesITeIbHOCTh IOCY IaPCTB, MEXXIYHAPOIHBIX Op-
raHU3alMi, HAIIPaBJICHHYIO HA MPEIOTBPALCHUE PACTIPOCTPAHEHUS Pa3IMYHBIX OMOJIOTH-
YEeCKHUX areHTOB, B TOM YHCJIe IyTeM 00ecTieYeHUs] KOHTPOJIS 3a 0OpaleHHeM TeXHOJIOTHHA
JBOMHOTO Ha3HAYEHUS, YTO OTIPEIETIsIeT BAXKHOCTh aHaJIM3a UX BIMSHUSA Ha (YOpMUpOBaHUE
yrpo3 6e30IacHOCTH YeNOBEKa.

Poub Omotexnosioruii B (poOpMHUPOBAHUH YTPO3 6€30MACHOCTH YeJIOBeKa

TexHOIOTHU 3ApaBOOXpaHEHHS 00ecImeuynBarOT 3G(HEKTHBHOCTh MPOTHBOACHCTBUS
rII00aJbHBIM BEI30BaM M yrpo3aM B cdepe 3ApaBOOXPAHEHHS U JOCTIDKEHUS MAaKCUMAJIb-
HOU CIIPaBEIJIMBOCTH B OTHOIIEHHH OOECHeueHHs paBa Ha 3J0POBbE VIS BCEX C LENBIO
noctmwkenus Leneit OOH B obmactu ycroitanBoro passutus (L[YP). Cormacao pesoiio-
nun BeemupHoii accambiien 3apaBooxpaneHuss WHA 60.20, mox TeXHOJIOTHEH 31paBo-
OXpaHeHUs] He0OXOAUMO TOHUMATh NTPIMEHEHNE CHCTEMATH3UPOBAaHHBIX 3HAHUN U HAaBbI-
KOB B (opMare pa3iMyHBIX CPEICTB MEIUIIMHCKOTO TNPUMEHEHUs (JIEKapCTBEHHBIX
Cp€aACTB, MCAUITMHCKUX I/I3I[€HI/II>'I u I[p.), HaIllpaBJICHHBIX HA YJIY4YIICHUEC Ka4€CTBA JXU3HU U
pelnenye rio6anbHBIX IPo6IeM B cdepe 0XpaHbl 310poBba°. TeXHONOrHUECKHE JOCTHKE-
HUS ABISIOTCS (DyHIaMEHTAIBFHBIM YCIOBHEM OOECTIedeHHs OXpaHbl 3I0POBbS,

7 Biosecurity Law of the P.R.C. Standing Committee of the National People's Congress, 2020. Pexum nocTyna:
https://www.chinalawtranslate.com/en/biosecurity-law/ (gara oopamienus: 18.12.2022).

8 Health technologies. Sixtieth World Health Assembly. WHA 60.29. 23 May 2007. Pexum nocrymna:
https://apps.who.int/gb/ebwha/pdf filess WHASSA WHAG60-Recl/E/WHASS1 WHAG60OREC1-en.pdf (mara
obpamenus: 18.12.2022).
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COLIMANIbHOM MMOMOIIIH, a TAK)KE MPOTUBOJCHCTBUS Ype3BHIUaHHBIM CUTYALMSIM €CTECTBEH-
HOTO U IIPeTHAMEPEHHOT0 XapaKTepa.

Ceromas xuMudeckast v (papMarieBTHIecKasi IpOMBIIUIEHHOCTh MIUPOKO UCTIOTIB3YEeT
KOMOMHATOPHYIO XMMHIO M BBICOKONPOW3BOAMTEIBHBIA CKPUHHUHT AJSl CHHTE3a THICSIY
HOBBIX COEAMHEHHH. BOJBIIMHCTBO XMMUYECKUX COCAMHEHH, NICHTU(UIMPOBAHHBIX B
mporecce pa3paboTKH JEKapCTBEHHBIX CPEICTB, OTOPAaKOBBIBAIOTCS BBUIY OTCYTCTBHS
KIMHAYECKOH 3(Q(GEKTHBHOCTH WM TOCTATOYHOW KOMMEPYECKOW IeHHOCTH. OmHako
JaHHBIE COEJUHEHHs] MOTYT MOTCHUHUAIbHO OBITh aJalTUPOBAaHbI AJSl BOCHHBIX ILeJel
(Tucker, 2007).

BaxxHoe mMecTto B CHCTEME NMPOTHBOAEHCTBHUS yrpo3aM O€30MacHOCTH YENOBEKa B
cdepe OXpaHBI 3T0POBbS 3aHUMAIOT OMOTEXHONOTHH. Ha ceromHsAIIHMUN IEeHb HE CyIe-
CTBYET YHU(HULHMPOBAHHOTO OIIpEeNIeHUs MOHATHUS «OnotexHoaorus». Hanbomnee BceoOnb-
emittomee omnpeneneuue cpopmynupoBano OICP, cormacHo KOTOpoMy o1 OHOTEXHOJO-
ruell MOHUMAEeTCsl «IIPUMEHEHNE HAYKW M TEXHOJIOTHH K KMBBIM OpPraHM3MaM C LEJbI0
npeoOpa3oBaHMsl KHUBBIX WIH HEKUBBIX MAaTEPHAIOB JJIsl IPOU3BOACTBA 3HAHHMU, IPOTYK-
UM UITH yCITyT» .

BuotexHonorny no3BoJsIOT 00eCIEYUTh YCHIICHNE TAaTOTCHHBIX XapaKTEPUCTHK OHO-
JIOTHYECKHUX areHTOB WM PEKOHCTPYKLMH HMCcYe3HyBIIUX nartoreHoB (Tumpey, Basler &
Aguilar, 2005)"°. B moxrsepxkaenue naHHoro Tesuca I'eHepanmbHbli cexperapr OOH
OTMETHJI, YTO TIOJ| BIMSHUEM pAaCIIMpPEHHs] MacITabOB OMOIOTHYECKHUX HCCIIEHOBaHUI
TEXHOJIOTHH CTAaHOBSTCS Bce OoJiee NOCTYIMHBIMH, YTO B T€OMETPUYECKON MPOTrPEecCHH
YCHJIMBAET MOTEHIUAJ UX CITy4aifHOro WM TIpeHAMEPEHHOTO HCMOIb30BaHMUs. !

MexyHapoIHbBIE HCCIEIOBAaHHUS HOATBEPXKAAIOT YA3BHUMOCTh TOCYNApCTB TEpen
JUIIOM TaKWX YIpo3 HEBOGHHOTO XapakTepa, Kak WH(EKIIMOHHbIE 3a00eBaHus. AHAIN3
nokasarens riobansHoi Oe3omacHOCTH B 00nacTH 3apaBooxpaHenus 3a 2021 r. nemMoH-
CTPHpYET, YTO BCE CTpPaHBI OCTAIOTCS B OMACHOW CTENEHH HETOTOBBIMH K OYIyIIUM
yrpo3am MaHAEMHUH, BKIIOYash yrpo3bl, MOTEHLIHATBHO OoJiee pa3pyIIMTENbHbBIE, YeM
COVID-19".

[loreHumanbHble Yyrpo3sl 0€30HACHOCTH, CO3/1aBAaeMble OMOTEXHOJIOTUSMH, MOYKHO
YCIIOBHO pa3JeNuTh Ha ABe rpynnsl. K mepBoit rpymnmne oTHOCUTCS HenpeaHaMepeHHOe
WCIIOJIb30BaHNE OMOTEXHOJOTHH B CUIy 00beKTHBHBIX ¢akTopoB (Liang, Xiang, Ma &
Yuan, 2019), Takux Kak TeXHHYECKHE AeEKTHl; HECTIOCOOHOCTh OIICHUTH 0€30IaCHOCTh U
3¢ GeKTUBHOCT, OMOTEXHOJOIHU Mepe] €€ NMPUMEHEHHEM JUI YeJIO0BEKa; MOCIEeICTBHA,
BbI3BaHHBIC aBapusMuU B Ouosjorudeckux mnaboparopusix (Maslove, Mnyusiwalla
& Mills, 2009). CrpemutensHOEe YBEIWYEHHE MACIITa0OB HWCCICIOBAHUNA Pa3TUIHBIX

® OECD (2018), OECD Factbook 2013: Economic, Environmental and Social Statistics, OECD Publishing,
Paris. Pexum moctyma: https://www.oecd-ilibrary.org/economics/oecd-factbook-2013_factbook-2013-en
(mata obpamenus: 18.12.2022).

10°A report to the Director-General of WHO: the independent advisory group on public health implications of
synthetic biology technology related to smallpox, Geneva, Switzerland, 29-30 2015. Geneva: World Health
Organization; 2015 Pexwum nocrtyma: https://apps.who.int/iris/bitstream/handle/10665/198357/WHO_HSE
PED 2015.1 eng.pdf?sequence=1&isAllowed=y (nara obpamenus: 18.12.2022).

I Annan K. Address of the Secretary-General on accepting the Max Schmidheiny Freedom Prize, St Gallen.
Online. 2006 Pexxum noctymna: www.un.org/apps/sg/sgstats.asp?nid=2310 (zara obpamenus: 18.12.2022).
2Bell J., Jennifer B. Global Health Security Index: Advancing Collective Action and
Accountability Amid Global Crisis, 2021. Pexum nocryna: https://hdr.undp.org/system/files/documents/
hdr1994encompletenostatspdf.pdf (naTa obpamenus: 18.12.2022).
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OaKTepUaNbHBIX areHTOB ACHCTBHUTENBHO TMOBBIIIAET PUCK UX HEMPETHAMEPEHHOTO pac-
IpoCTpaHeHus U3 JabopaTopuii'.

K BTOpOIi rpymie yrpo3 OTHOCHTCS 3I0YIOTpeOICHHEe TPUMEHEHHEM TEXHOJIOTHI B
KadeCcTBE AKTOB TEPPOPU3MA UJIM B XOJE€ BOCHHBIX JeiCTBUNA. cTOpHs pegHaMEPEHHOT O
WCTIOJIb30BaHMsl OMOJIOTHYECKUX areéHTOB BOCXOJUT K JIPEBHUM BpeMeHaM. B rpedeckoid,
MEPCUICKON M PUMCKOH JIUTEPAType €CTh YIIOMUHAHHA 00 HCIIOJIb30BAHUH TPYTIOB KHUBOT-
HBIX 7151 3apaxkeHns konoaues ¢ Bogoi (Flora, 2019). B 400 r. 1o H.3. cKU(CKUE TyIHUKH
3apa)kaJi CBOM CTpPEJIbl, BOH3as UX B Pa3JIOKUBIIMECS TeJla UM B KPOBb, CMELIAHHYIO C
HaBozoMm. B XII Bexe bapOapocca Bo Bpems OuTBBI mpu ToOpTOHE HMCHONB30BAJ TPYIIBI
CBOMX TOTHOMUX BOWHOB i 3arps3sHeHms komoxaneB (Flora, 2019). B mapte 1995 r.
9KCTPEMHUCTCKAs SAMOHCKAsl penuruo3Has cekra Aym CHHpHKE COBEpIINIa XHMHUYECKYIO
aTaKy Ha METPOIIOJIUTEH B I'. TOKHO, MPUMEHUB CMEPTOHOCHBIN HEPBHO-MAPATUTUIECKUI
ra3 3apuH (Lifton, 2000). PaccienoBaHrne yCTaHOBHIIO, YTO CEKTa TakKe pacrojiaraia
obpasmamu OakTepuil CHOMPCKON SI3BBI M OOTYIMHUYECKAM TOKCHHOM, a TaKXKe IBITaIach
npuobpectu Bupyc D6omna (Meulenbelt & Nieuwenhuizen, 2015). [Ipyroii wutoctpanuei
YSI3BUMOCTH T'OCYJAapCTB B OTHOILECHUH MPEAHAMEPEHHOTO NMPUMEHEHHsT OMOJIIOTHYECKUX
areHTOB CTaJla CUTYalUs C paCIIPOCTPAHEHHUEM CITOp CHOMPCKOH S3BBI Uepe3 MOYTOBYIO CH-
cremy CILA B 2001 r. (Jernigan, Raghunathan & Bell, et al., 2002).

YBenuueHe 4aCTOThI PETHCTPALlH ClIydaeB OHOTEppOpr3Ma B pa3InYHbIX PErHOHaX
MHpa MIPUBEJIO K MHTETPAITHH BOITPOCOB 0€30ITaCHOCTH MTPH 00CYKICHUH ITPOOIIEM OXpaHBbI
3I0pOBBS HA MEKAYHAPOAHOM YPOBHE, @ TAKXKE YCKOPHIIO MOUCK TEXHOJIOTHIECKHX pellle-
HUH A7 caepkuBanus 6noteppopuctudeckoit onacuoctu (Kelle, 2007). B wactHoctu, B
noknane Pabodei rpymimsl o yrpo3am, BEI30BaM U iepeMeHaM «bolee 6e30macHbIi MUP:
Harra oOmrast oTBETCTBEHHOCTH» 2003 r. B Ka4ecTBE OJTHOW W3 OCHOBHBIX YIPO3 MEXIyHa-
poIHOMY MHpPY M 0€30MacHOCTH OBUIM ONpPECICHbl WH(CKIMOHHBIC 3a00JICBaHMS.
C rogaMu ompeneneHre OMOTEXHOIOTUI B Ka4eCTBE MOTCHIUAIBLHON YIpo3bl Oe30macHo-
CTH TIOCIIEOBATEIbHO YCHIMBAIOCh B IIOBECTKE MEXAYHAPOIAHBIX OpraHU3aLHM.
B noxnane I'enepansHoro cekperaps OOH «IloBecTka qHS B 00IacTH pa3opyKEHUS,
ormyonukoBaHHOM B Mae 2018 r., mogyepKkuBaeTcs, 9TO HAYyYHO-TEXHHUYECKUH MPOrpecc
CITIOCOOCTBYET OCIIa0JICHUTO OaphepOoB IS MOTEHITHATHHOTO IPUMEHEHHS OMOIOTHIECKOTO
OpY’Hs, B TOM YHCJI€ HETOCYJapPCTBEHHBIMU CYyObEKTaMHU.

HoBbIM 3TanoM B TEXHOJIOTMYECKOM Pa3BUTHUHU CTAJ0 CHUCTEMHOE BHEJIPEHUE TEXHO-
JIOTMH TEHOMHOI'O PEAAKTUPOBAHMS AJIs pa3paOOTKH MTOIX0A0B K IPOTUBOACHCTBHIO KH3-
HeyrpoxaromuM 3aboseBanusM. OAHOM U3 TEXHOIOTHI TEHOMHOTO PeIlaKTHPOBAHUS, IIIH-
poKo 00Cyx)maeMoil B Hay4HOH nuteparype, siBisercs texHonorus CRISPR (Clustered
Regularly Interspaced Short Palindromic Repeats — kopoTkue nanuHApOMHBIE TOBTOPHL,
PETYJISIPHO PacIIOIOKEHHBIE IPYIIIaMH ), IPUMEHIEMbIE KaK HHCTPYMEHT PEeJaKTHPOBAHUS
TeHOMa, TI03BOJISISL Y IANISATh, TOOABISATH MM H3MEHSTH MoclieoBarenbhbie yuactku JJHK.
Kontponp Haj penakTupoBaHHEM IeHOMa IO3BOJISIET pa3padaThiBaTh TEXHOJIOTMYECKHE
peweHus At OopbObI ¢ HACIEACTBEHHBIMH '€HETHUECKHMHU 3a00JIEBaHUAMU U JPYTUMHU
KHUIHEYTPOXKAIOIUMH COCTOSHUAMU. | eHOMHOE peJaKTHPOBaHHE MOKET HCIIOJIb30BAThHCS
B Pa3JIMYHBIX 00JACTSX, B TOM YHCJE Uil OMOJIOTHYECKOW 3alMThl, IPU KOTOPOW TE€HBI
WHBa3UBHBIX BUIOB M HUX MEPEHOCUYUKOB MOAUGHUIMPYIOTCS, YTOOBI MPOTHBOCTOSTH

13 Lynn Klotz. Human error in high-biocontainment labs: a likely pandemic threat. Bulletin of Atomic
Scientists. February 25, 2019. Pexum nocrtyma: https://thebulletin.org/2019/02/human-error-in-high-
biocontainment-labs-a-likely-pandemic-threat/ (nara oopamenus: 18.12.2022).
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BHemHNM (pakropam (Hottes, Rusek & Sharples, 2011). Tak, B foknane 1upekropa Halu-
OHANBHOW Pa3BEIKH 10 BOIPOCY OLIEHKU MEXIYyHAPOAHBIX YIpo3 0€30MacHOCTH TEXHOJIO-
TUsl PENAaKTUPOBAHUS TEeHOMa OINpeAesiach KaK OpYyXHe MacCOBOTO MOPaKEHUS.
B uvacTHOCTH OTME4aeTcs, 4TO B CTpaHaX ¢ HU3KUMM 3THYECKHMHU CTaHAapTaMU HCCIEI0-
BaHU JJaHHAs yrpo3a yCUIMBAETCS BBUAY YKOHOMHUYECKON JOCTYITHOCTH HOBBIX METOJIOB
penaKTHpOBaHUs reHoma' .

TexHOMOTHM TEHOMHOTO peAaKTHpPOBaHHUA (OPMHUPYIOT 3HAYUTEIbHBIE YIPO3BI
0e30macHOCTH YeoBeKa. Bo-nepBhIxX, MyTalu MOTYT OBITh BHI3BaHBI PEAAKTUPOBAHHEM
reHoB B 11eneBbix yuacTkax JJHK. Hanpumep, rexnonoruro CRISPR MokHO HcTI0/1b30BaTh
JUTA TIPOW3BOJCTBA TATOTEHHBIX OWMOJIOTWYECKUX areHTOB, NPEACTaBISAIONINX yTPO3y
obmiecrBenHoi 6e3onacHoctH (DiEuliis, Giordano, 2018). TexHoI0THs TEHOMHOTO peaK-
TUPOBAHUS TIO3BOJISIET HCKYCCTBEHHO BOCCO3AATh CYIIECTBOBABIINE TATOTCHHBIE BUPYCHI,
CUHTE3HpPYs OaKTepuH U BUPYCHI ¢ O0Jiee BEICOKOW MaTOT€HHOCTHIO, PELIENTOPHI KOTOPBIX
MOTYT UMETh OecrpeneieHTHrIe onoornueckue xapakrepuctuku (DiEuliis & Giordano,
2018). MckyccTBEeHHO CHMHTE3MPOBaHHBIE BUPYCHI MOTYT 00JalaTh OONbLIeld KOHTaruo3-
HOCTBIO TIPU 3TOM MPHUPOJY MX MPOUCXOKIAEHHUS CloKHee oTcienuTb. B urone 2002 r.
ObutM OMyOJNMKOBAaHBI JaHHBIE 00 YCIIEINIHOM CHHTE3€ BHUpYyCa IOJHMOMHENNTA, YTO
0€e3yCIIOBHO BBI3BAJIO ONACCHUS CO CTOPOHBI MEXTYHAPOIHON OOLIECTBEHHOCTH B KOHTEK-
CT€ BO3MOXKHOCTH HCIOJBb30BaHHUS AaHHBIX TEXHOJOTUH U BOCIIPOM3BOJCTBA BUpyca B
BoeHHBIX U Teppopuctudecknx neisx (Cello, Paul & Wimmer, 2002; Wimmer, 2006).
JpyruM mpuMepoM SIBISIETCST BOCHPOM3BOACTBO BHpyca rpunma tuna A 1918/1919 rr.,
craBuiero npuuuHoi cmept 50 MuH uenosek (Tumpey, Basler & Aguilar, et al., 2005).
VcnemHpld CHHTE3 BUpPYCa MO3BOJIMII YUYEHBIM BBISIBUTH NMPUYUHY YPE3BbIYAHHON BUPY-
JIEHTHOCTH C LENbIO MOATOTOBKYA HEOOXOAMMBIX TEXHOJIOTUIECKIX PEIICHUH I MPeIoT-
BpallleHus TIOBTOPEHUS MMOAOOHBIX MTAHEMU B Oy 1ymieM. BMecTe ¢ TeM mojo0HbIe nccie-
JOBaHUS TAK)Ke TIO3BOJISIOT Pa3padoTaTh MOIX0AbI K MOAM(HKAIINH BUPYCa H TIOBBIIIEHUIO
€ro YCTOMYHMBOCTH, YTO MOTEHIIMAIFHO MOXET MCIOIb30BaThCA B MHTEpecax oOyagarens
MOJOOHOH TEXHOJIOTHH.

Bo-BTOpBIX, BO3MOXKHBI ClIyyan KOHTpaOaH bl 1 OECKOHTPOJIHLHOTO PACIIPOCTPAHEHHS
000pymoBaHMs ABOWHOTO HA3HAYEHUS, COIEPIKAIIETO AaTOT€HHBIE MUKPOOHBIE IITAMMBI
OpTaHU3MBI, BBUAY OTCYTCTBHUS TEXHHUECKHX OapbepoB, HU3KOW CTOMMOCTH U MPOCTOTHI
SKCIUTyaTaluu. B-TpeThux, Bce TpyAHEE CTAHOBUTCS BBISBHTH (DaKT MPUMEHEHHS TEXHO-
JIOTUH pelakTHPOBaHUS T€HOB I N3MEHEHHH OMOJIOTHYECKNX CBOWCTB ITaTOTEHOB, KH-
BOTHBIX, pactenuil. Tak, B 2018 . rpynma y4ensix n3 Kutas 3asBuna o poxJIeHHH He-
CKOJIbKUX MJIJICHIIEB, B OTHOIIEHUH KOTOPBIX Oblia mpuMeHeHa TexHoiorus CRISPR Ha
SMOpPHOHATHFHOM dTalle C MEeIbI0 WX HEBOCIIPUUMYHBOCTH K Bupycy BIY. B-ueTBepThIX,
TEXHOJIOTMH T€HOMHOTO PEAaKTHPOBAHUS BCE Yallle CTalI MPUMEHATHCSA B BOGHHOM cdepe
npu pazpaboTke OHMOIOTHUECKOTO OPYXKHS W Pa3BUTHS KOHLEMIHH «CYIEepPCOJIaT».
BwmecTto TOro, 4To0BI OTKIIOYATE I'eHEI Oose3Hel, TexHonoruto CRISPR MokHO uCmonb-
30BaTh I MOAM(UKALMH T'€HOB, OTBEYAIOIIMX 33 CTAPEHHE U JEreHepalio MBI
(Greenfield, Perry & Watson, 2016).

14 World threat assessment of the U.S. intelligence community: Before the S. Comm. of Armed Serv.,
114th Cong. 6, 9 (2016) (statement for Rec. of James R. Clapper, Dir., Off. of the Dir. of Nat’l Intelligence).
Pexxum poctyma:  https://www.dni.gov/files/documents/SASC Unclassified 2016 ATA SFR _FINAL.pdf
(mata obpamenus: 18.12.2022).

15 Genome editing: an ethical review. Nuffield Council on Bioethics. 30.09.2016. Pexum moctyma:
https://www.nuffieldbioethics.org/publications/genome-editing-an-ethical-review (mara oopamenus: 18.12.2023).
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(DOPMHPOBaHI/Ie MOHATHSA «OMOTEXHOJIOTHHI HBOﬁHOFO Ha3HaAYCHUI»

OOpaTHO CTOPOHOM YBETHICHHS MAacCIITA00B HAYIHBIX UCCIICIOBAHUH SBIIICTCS pac-
IFpeHNe JOCTYITHOCTH HayYHBIX TAHHBIX, & TAKXKE YTPOIIEHHE BOCITPON3BOACTBA Pa3iIny-
HBIX TEXHOJIOTMYECKUX PEIICHUH, YTO MPUBOIUT K (DOPMUPOBAHUIO PUCKA UX TPUMEHEHUS
B BOCHHBIX W TeppopUcTHIecKuX Iesax (Musunuri, Sandbrink & Monrad, et al., 2021;
Lewis, et al., 2019). UenoBedecTBO yk€ HEOJAHOKPATHO BHEAPAIO MEXAaHU3MBI KOHTPOJIS
3a JIOCTYIHOCTBIO HayYHOH MH(OpPMAaIINH, UCTIONIb30BaHNE KOTOPOI BO3MOXKHO IS pa3pa-
OOTKH CPEACTB, ABJSIOIIMXCS YTPO30ii 0€30MacHOCTH YeNoBeKa U TOCyapcTBa, Kak B CIy-
gae ¢ JOCTHKEHUAMU siiaepHoi hm3uku. B yactHocTH, B 1946 1. 3aKk0H CIIIA 006 aTomHON
SHEPTUU YCTAaHOBHWJ 3allpeT Ha pachpocTpaHeHHe WHQPOPMALUH O SIACPHOM OPYKHH
1o ¢opmanbHOTO paccekpeunBanus. OIHAaKO, Kak ObUIO OTMEUYEHO B Hay4yHOH pabote
I1. Cunrepa u A. [{aapa o mepegade TeXHOJIOTHH TBOWHOTO, OMOTEXHOJIOTHH B OTJIMIUE OT
SIIEPHBIX TEXHOJOTUH He TPeOYIOT aHAJIOTMYHOro oObeMa MHBECTHUIMH B Pa3pabOTKY;
Hay4YHBIC 3HAHUS, IOJyUYSHHBIE B XOJI€ UCCIICIOBAHNH, OOIIETOCTYITHBI ¥ HE 3aCEKPEUCHBI;
TEXHUYICCKHE CPEIICTBA TSI MPOM3BOACTBA IIMPOKO MOCTYIHEHI (Singer & Daar, 2009).

BanManne MeXAyHapOJIHOTO COO0IIecTBa K BompocaMm obecriedeHusi 0€301MacHOCTH
OT yrpo3 HH(MEKIHMOHHOTO XapaKkTepa, a TaKkKe YCTOH4YNBOe (GMHAHCUPOBAHUE HAYYHO-HC-
CJIEJIOBATEIHCKOW AESTETLHOCTH B Pa3IMYHBIX PErMOHAX MHpa TO3BOJHIO BHEIPUTH B
MIPAKTHKY HOBBIE TEXHOJOTHYECKHE PEIICHUS U YCKOPEHHOU pa3paboTKU CPEaCTB Aua-
THOCTUKH U JieueHus 3aboneBanuii. B kauecTBe nprmMepa cieayeT ynoMsSHYTh «IL1aThop-
MEHHBIE» MMOAXO0JbI K pa3paboTKe BaKIMH, HA OCHOBAHUU KOTOPBIX YCTPOMCTBO, BEKTOP
JOCTaBKH, WM KJIETOYHAS JIMHHAS MOYKET OBITh JIETKO aJalTHPOBaHa W MCIOJIb30BaHA JIJIS
HaIeJIMBaHUSl Ha HOBBIE MATOT€HBI HA OCHOBE WX T€HETHYECKOW IMOCIEIOBATEIbHOCTH.
[TogoOHBII MEXaHU3M MO3BOJIHI B KOPOTKHE CPOKH 00ECIEUUTh pa3padOTKy BakIMH IS
npotuBoeicTBUs pactpoctpadeHnio COVID-19. B gactHocTH, mepBas ¢aza KIMHHYIC-
CKUX WCIBITAaHHW Havajach B TeueHue 10 Hemenb Mocie MyOJrKaluy MepBhIX JTaHHBIX O
Bupyce SARS-CoV-2 (Fuller & Berglund, 2020).

OpHako, Kak crpaBeiuBo 0bU10 chopmymnupoBano BO3, «kaxmas HOBas TEXHOIO-
TUsl MOKET OBITh HCIIONIb30BaHA HE TOJBKO B MHPHBIX, HO W BO BPaXIEOHBIX IEIIX).
Pa3paboTka TeXHOIOTHHA, TPUMEHEHHE KOTOPBIX MOXET HE TOJIBKO MPOTHBOAECUCTBOBATH
KU3HEYTPOXKAIOIUM 3a00JIeBaHUSIM, HO U (DOPMUPOBATh HOBBIE YIpO3bl 0E€30MacHOCTH
YelloBeKa, MOBJHsIa Ha (OPMUPOBAHNE B HAYYHOH JINTEPAType U JOKYMEHTaX MeXTyHa-
POIIHBIX OpTraHM3alMi TEPMHHA «TEXHOJOTMH JBOMHOTO Ha3HAa4YeHWs». B Hacrosmee
BpeMs He chopMHpoBaics YHU(DUIIMPOBAHHBIA MOIXO0/ K OMPEeNICHUIO IOHATHS «TEXHO-
JIOTUM JTBOMHOTO Ha3zHadeHWs». Kurail onmpenenun psj HOCTHXEHHH B 00JacTH HAYKH U
TEXHUKH, KOTOpbIE MOTYT UMETh JIBOMHOE Ha3Ha4YeHUe U (hOPMHUPOBAThH yrpo3bl Oe3omac-
HOCTH 4eJIOBEKa M FOCYJapCTBa, BKIIOYAs JOCTIKEHHS B 00JIaCTH CHHTETUYECKO# OHoIo-
UM, TEHOMHKH, CHCTEMHOW OMOIIOTHY, a TAKXKE TAKHE BCIIOMOTaTeIIbHbIE TEXHOJIOTHU, KaK
BBICOKOIIPOU3BOANTENbHEIE TUIaT(opMbl, cexBeHupoBanue JIHK u wmHpOpManmmoHHBIE
texnonorun'®. HarumoHanbHeli wHCTHTYT 3;apaBooxpanenus CIIA mox aBOMHBIM
Ha3HAYCHHEM IMOHMMAeT «HAy4YHOE HCCIIeIOBaHHEe, KOTOPOE, MCXOAS U3 COBPEMEHHBIX
MIPENICTaBICHUH, MOXKET 00eCIeunTh 3HAHUSA, HH(OPMAINIO, TPOAYKTHI WIIM TEXHOJIOTHH,

16 China, The Effect/Impact of Biotechnology Progress on BWC, BWC/MSP/2012/MX/WP.14, United
Nations, Geneva, Switzerland, 18 July 2012. Pexum ngocryma:  https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G12/616/68/PDF/G1261668.pdf?OpenElement (nata obpamenus: 18.12.2022).
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IpeCTaBNAIONINE 3HAYUTENBHYIO YIPO3y IS 30POBbS M OE30MACHOCTH HACETEHHI»' .
Pernament Coseta EBpomneiickoro Coroza (EC) Ne 428 (2009) ompenensier «mpeaMeTsl
IBOMHOTO Ha3HAYEHHs» KakK MPOrpaMMHOE OOecTieueHre W TEXHOJIOTHH, KOTOPBIE MOTYT
HCIIOJIB30BATHCS KaK B TPAKIAHCKUX, TAK U B BOCHHBIX IIEIISIX».

OTaenbHO HEOOXOAMMO OTMETHUTh, YTO HE TOIBKO TEXHOJIOTUNY, HO U «TEXHOJIOTH-
YecKasi TIOMOIIb» MOXET CIY)KUTh TPa)XTaHCKAM W BOSHHBIM LEIsIM. TeXHOIOTHYecKas
TIOMOIIb BEIPAKAETCS B MPEIOCTABICHUH TOCYIAPCTBEHHBIMU YUPEKICHUSIMH I 9aCT-
HbIMH KOMITAHUSIMHA KOHCYJIBTAIMOHHBIX YCIYT WIH YYEOHBIX MPOTrpaMM WHOCTPAHHBIX
rOCy/IapcTB, YTO MOXKET KOCBEHHO CIOCOOCTBOBATH PACHPOCTPAHEHHUIO IMMOTEHINATHHO
omacHbIX TexHoyornii (Kanetake, 2018).

006001125 IpeACTABICHHBIE OMPEETICHUS, MO OMOTEXHOIOTUSIMU JBOMHOTO HAa3HA-
YeHHS CIICJyeT IMOHMMATh CHCTEMATH3MPOBAHHBIC 3HAHWUS WM HABBIKH, MMOTCHIUATHHO
WCTIONIB3yeMbIe KaK JJIsl pa3paOOTKH M IPOM3BOICTBA CPENICTB MEAUIIMHCKOTO MTPHUMEHEHUS
(JTeKapCTBEHHBIX CPEACTB, METUITMHCKHUX U3EIHH U Ap.), TaK U C MEIbI0 CO3aHus OHO0II0-
THYECKUX areHTOB M MHBIX CPECTB, SBISIONIMXCS YIPO30i O€30IMacHOCTH YeTI0BeKa.

JdesATeIbHOCTh MEKAYHAPOAHBIX OPTraHU3aAIMTA
M0 PeryJupoOBAHUI0 00palIeHus TEXHOJIOTHI TBOWHOI0 HA3HAYEHH S

Bomnpocsl perynnpoBaHus UCMOIb30BaHUA TEXHOJOTHM ABOHHOTO Ha3HAYEHMs, KaK
JUTs chephl OXpaHbl 3I0POBBS, TAK U A1 (OPMUPOBaHUS yTPo3 O€30MaCHOCTH TOCY1apCTBa
Y YeloBeKa (PUTypUPOBAIH B PA3IMYHBIX JOKIAAAX U PE3ONIONUAX MEXITyHAPOIHBIX Op-
raguzanuid. B 1998 r. I'erepansasimM cekpetapem OOH Ob11 ipencraBieH mokiaan «Poib
HAyKH{ ¥ TEXHUKH B KOHTEKCTE MeKTyHAPOIHOH 6E30IIaCHOCTH M Pa3opyKeHHs» *, /e OT-
JENBHBIA pa3/ieN TOCBSIIEH PAacCMOTPEHUI0 OMOTEXHONOTMHA B KOHTEKCTE 3allUThl OT
ouosorndyeckoro opyxwus. B pesomonnu I'A OOH 1o pencraBieHHOMY TOKIady OIIep-
KHBAETCS, YTO IIPUMEHEHUE TOCTIKCHUM HAYKU U TEXHUKH MOJKET CTIOCOOCTBOBATH COBEP-
IIICHCTBOBAHUIO COBPEMEHHBIX CUCTEM BOOPYKEHUS, a Takke (POpMyJIMpyeTcs 3ajada 1o
KOHTPOJIIO 32 MEXAYHAPOJIHOM mepeaaueit U3aenuid, yciyr, «HOy-Xay» ABOMHOIO Ha3Ha-
wenns'’. B mocnexyronem I'A OOH HeonHOKpaTHO MpuUHMMATHCH pesomonun «Harmo-
HaJbHOE 3aKOHOJATEILCTBO O IIepeiade Opy:Kusi, BOCHHOW TEXHUKH, TOBAPOB M TEXHOJO-
Uil TBOMHOTO HAa3HAUCHHUSA», MPEAJaraloulue MNPUHATh WX YIYUYLIUTh HalWOHAIbHBIC
3aKOHBI, TOJIOKEHUS U TPOLIEYPHI B IENSAX OCYHIeCTBICHNUS d(PPEKTHBHOTO KOHTPOJA 32
Tnepeiadeii TOBAPOB M TEXHOJIOT Ui BOIHOTO Ha3HaueHns . B 2021 r. A OOH 65b11a nipu-
HAaTa pesomronus «lloompenne MeXIyHAPOAHOTO COTPYIHUYECTBA B 00IACTH MHUPHOTO

17 Dual-Use Research | NIH Office of Intramural Research. Pexum pnoctyma: https://oir.nih.gov/
sourcebook/ethical-conduct/special-research-considerations/dual-use-research (nara obpamenus: 18.12.2022).
18 Role of science and technology in the context of international security and disarmament: report of the
Secretary-General. UN, 28 July 1998, A/53/202. Pexum pmocryma: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N98/222/25/PDF/N9822225 .pdf?OpenElement (nata obpamenus: 18.12.2022).
19 Role of science and technology in the context of international security and disarmament: resolution / adopted
by the General Assembly. 1999. A/RES/53/73. Pexum pnocryna: https://documents-dds-ny.un.org/doc/
UNDOC/GEN/N99/760/21/PDF/N9976021.pdf?OpenElement (nara obpamenus: 18.12.2022).

20 National legislation on transfer of arms, military equipment and dual use goods and technology: resolution /
adopted by the General Assembly. 2002. A/RES/57/66. Pexum noctyma: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N02/542/44/PDF/N0254244.pdf?OpenElement (nata obpamenus: 18.12.2022).
National legislation on transfer of arms, military equipment and dual-use goods and technology: resolution /
adopted by the General Assembly. 2013. A/RES/68/44. Pexum moctyma: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N13/442/09/PDF/N1344209.pdf?OpenElement (nata obpamenus: 18.12.2022).
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WCTIONIb30BaHMsI B KOHTEKCTE MEXIyHApOAHOH O€30MacHOCTH» C LENbI0 BBISBICHHUS
HEOOOCHOBAaHHBIX O'PaHUYCHUH Ha 3KCIIOPT B Pa3BUBAIOLIMECS CTPAHBI MaTEpPHUaIoOB, 000-
PYIOBaHHS W TEXHOJIOTWH /ISl MCIIONB30BAHUS B MUPHBIX IENAX, a TAKXKE OIMpeeTeHHUs
BO3MOXKHBIX MEp ISl JOCTM)KEHHs OajaHca MeXIy HEepaclHpOoCTpaHEHHEM M MHPHBIM
HCTIOJIb30BaHHUEM.

OpnHOlt W3 TEpBBIX MEXAYHAPOJHBIX HHHUIIMATHB, HAINIPaBIEHHBIX Ha OOpamieHne
¢ OWOJOTHYECKUMHU MaTepHualiaMd IBOMHOrO Ha3HadeHWs, Obpuia mybnmukamms BO3
B 1983 r. «PykoBonctBa mo naboparopHoii 6mobezomacHocTH». [JanHoe PykoBomcTBO
COZEPIKaN0 peKOMEHAANH ISl TocyAapcTB-wieHoB BO3 mo npuHIUIaM, TEXHOIOTHIM U
METOJIaM IPeIOTBPAIIeHNsI HeTIPeIHAMEPEHHOTO BO3JCHCTBUS WM BEIOpOCa Onomornyie-
CKUX MaTepHajioB. Takxke clelyeT ynoMsHyTh «PykoBOACTBO Mo 6M00E€30MacHOCTH B Ja-
OopaTopusx», «YrpasieHHe OMOPUCKaMU: PYKOBOACTBO 10 OM00E30MacHOCTH 1abopaTo-
puit» 1 «PyKoBOACTBO O MpaBHJIaM MEPEBO3KH HMH(DEKIIMOHHBIX BEIIECTBY», HO BCE 3TH
PYKOBOZICTBA IMIPUMEHSIOTCS Ha TOOPOBOJIEHOM OCHOBE, HE UMes! 00513aTeNIbHOM CHITBI.

B 2002 r. rocynapctBa-unensl BO3 B otBeT Ha otueT Cekperapuara BO3 o nmpenna-
MEepPEHHOM HCIIOIb30BAaHNN OHONOTHYECKNX M XHMHUYECKHX arentoB (A55/20)*! npunsm
pesomonrio WHAS5.16 o rmoGanbHBIX OTBETHBIX MEpax OOIIECTBEHHOTO 3/IpaBOOXpaHe-
HUS Ha TIPUPOJHBIC SIBIICHHS, CIy4YallHBIN BEIOPOC WIIM MpeJHaMePEeHHOE HCTIONb30BaHHe
OMOJIOTHUYECKUX M XMMHUYECKUX areHTOB MJIH PaJHOaKTHUBHBIX MaTEPUAIOB, BIMSIOLNINX HA
3710poBbe’’. Pe30Monus NoauepKUBaeT 1eIeco00pasHOCTh 00ecIedeH s HATHIHUs HAIHO-
HaJILHBIX TJIAHOB JMUAHAA30pa 3a OONE3HSIMH, a TakKe MPU3bIBAECT TOCYAAapPCTBA-UICHBI
paccMaTpHuBath J11000€ IpeAHAMEPEHHOE HCIIOIb30BaHNE OMOMOTHYECKUX U XUMUYECKUX
areHTOB C IIeNIbI0 MPUYMHEHUS Bpella Kak TII00aNbHYI0 YTpo3y OOIIECTBEHHOMY 3/IPaBo-
OXPaHEHHUIO.

OtnenbHoe BHUMaHue yaensiiock BO3 B oTHomeHHH (OPMHUPOBAHUS CTAHAAPTOB,
CHOCOOCTBYIOIIUX OTBETCTBEHHOMY M STHYHOMY BEICHHUIO MICCIIETOBATENECKOM NesTelNb-
HocTH. B PykoBoactee 2010 r. BO3 pexoMeH10BaHO pa3BUBATh TPH OCHOBHBIC HAIIPABIIC-
HUs, oOecrmeunBaronie Oe30macHOCTs B cdepe OOIMIECTBEHHOTO 3paBOOXPAHEHHS:
OpraHu3anusi mpouecca MCCICAOBAaHMS IESITEIbHOCTH, OMOITHKA, OMO3aIUTa, a TaKKe
GHONOTHYECKAs 6E30IIaCHOCT B JIAGOPATOPUIX ™.

IIpomomxkas paboty Hag (OpPMHpPOBAHMEM MEXaHH3MOB KOHTPOJS 3a MCIOJIB30Ba-
HUEM «TEXHOJIOTHH ABOIHOTO HazHaueHus» B 2022 r., BO3 paspaborana «['mobansHyio
CUCTEMY PEKOMEHJAINA TI0 OTBETCTBEHHOMY HCIIOIB30BAHUIO HAYK O KM3HH: CHIDKEHUE
OMOPUCKOB W PETYyJUPOBAHHWE HWCCIICIOBAHUN IBOWHOIO HAa3HAYEHUs». B IOKyMeHTe

National legislation on transfer of arms, military equipment and dual-use goods and technology: resolution /
adopted by the General Assembly. 2016. A/RES/71/68. Pexum goctyma: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N16/422/32/PDF/N1642232.pdf?OpenElement (nata obpamenus: 18.12.2022).
2 World Health Assembly, 55. (2002). Deliberate use of biological and chemical agents to cause harm: public
health response: report by the Secretariat. World Health Organization. Pexum mpocryma:
https://apps.who.int/iris/bitstream/handle/10665/78476/ea5520.pdf?sequence=1&isAllowed=y (nara obGparie-
Hus: 18.12.2022).

22 Executive Board, 116. (2005). Implementation of resolution WHAS55.16 on global public health response to
natural occurence, accidental release or deliberate use of biological and chemical agents or radionuclear
material that affect health: report by the Secretariat. World Health Organization. Pexxum moctyma:
https://apps.who.int/iris/bitstream/handle/10665/20434/B116_9-en.pdf?sequence=1&isAllowed=y (nata
obpamenus: 18.12.2022).

23 World Health Organization, Responsible Life Sciences Research for Global Health Security: A Guidance
Document (Geneva: WHO, 2010). Pexxum nmoctyna: https://apps.who.int/iris/bitstream/handle/10665/70507/
WHO _HSE GAR BDP 2010.2_eng.pdf?sequence=1&isAllowed=y (nata obpamenus: 18.12.2022).
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chOpMyYJIUPOBAHO, YTO HECMOTPS Ha (yHIAMEHTAIbHBIN BKJIaJ HAYYHBIX JOCTH)KCHUH B
MIPOTUBOJICHCTBIE COBPEMEHHBIM BBhI30BaM OE30MACHOCTH YeJIOBEeKa OJHOBPEMEHHO
CYIIIECTBYET PUCK WX MPETHAMEPEHHOTO HCIOJIB30BAHUS C LEIbI0 IMPUYMHEHUS Bpena.
B pamouHO#i mporpamMme M3JI0XKEHBI PEKOMEHIAINH ISl PA3IMYHbBIX 3aHHTEPECOBAHHBIX
CTOPOH, CIIECHAPUU U TEMaTHUECKUE UCCIICIOBAHNUS 110 YIPABICHUIO OMOIOTUIECKUMHU PUC-
KaMH{ ¥ TEXHOJIOTHSIMH JBOWHOTO Ha3HAYECHHS.

B03MOXXHOCTH MCTIOJBE30BaHUS HAYYHBIX JAHHBIX C IEIBI0 MIPOBEICHUS UCCIIeI0Ba-
HUU, MPOTUBOPEYAIINX ITUYECKUM CTAaHAAPTAM U HAPYIIAIONIUX [IpaBa YeJ0BeKa, OMpeie-
munu yyactue FOHECKO B moBecTke MEXIyHapOJHOTO COTPYIHMYECTBA MO BOIPOCAM
PEeryIUpOBaHUS OTIEITHHBIX ACMEKTOB OOpAIIEHUs TEXHOJIOTHHA JBOWHOTO HAa3HAYCHUS.
OpauM u3 Haubonee cymecTBeHHbIX noctmwkennit FOHECKO B HopMoTBOpUeckoit mesi-
TEJIBHOCTH cTana pa3paborka Bceoliel aexiapanuy o reHoMe YelIoBeKa | MpaBax 4ello-
Beka 1997 r., MexayHapoIHOHM JeKiiapallui O FTeHeTUYeCKUX JaHHbIX yenoBeka 2003 1. u
Bceobmieit neknmapanuu o 6uostuke u npasa denoeka 2005 r. [IpencraBieHHbIe JOKY-
MEHTHI SBIISIOTCS SAMHCTBEHHBIMU MEXTYHAPOIHO-IIPABOBEIMY JIOKyMEHTaMH IO BOIIPO-
caM OMOATHKH, KOTOPEIE CIIEAyeT paccMaTpuBaTh Kak equHoe nenoe (Malichenko, 2022).

HeobxomumocTh cucteMatndeckoro ooMeHa nHpopmariieit onpeaenuia GopMUupo-
BaHUE MEXKYHAPOIHBIX IIATHOPM JJIsi HEPOPMATLHOTO B3aUMOJICHCTBHS TOCYAaPCTB 110
JAaHHOMY BOTIpoCy. B xadecTBe mpumepa clielyeT YIOMSHYTh « ABCTPaIHICKYIO TPYIIITY»,
SIBJITIOLIYFOCSI (JOPYMOM TOCYAapCTB, YUPEKACHHBIM B 1985 T. 17151 corylacoBaHuUs MTPaBHII
SKCIOPTHOT'O KOHTPOJISl HaJl pa3pabOTKON U paclpoCTPAaHEHUEM XUMHUECKOTO U OUOJIOTH-
4yeckoro opyxus. KoopauHarust Mep 1Mo KOHTPOJIEO HAIMOHAJIBHOTO 3KCIOPTA MOMOTaeT
CTpaHaM-y9acTHHUIIAM « ABCTPaIHICKON TPYIIBD) B TOTHOM 00beMe BBITIOHATH CBOH 0051~
3aTeNbCTBA B COOTBETCTBHHM ¢ KOHBEHIMEW IO 3alpeleHUI0 XUMHYECKOTO OPYKHUS
n KoHBeHIue#l no 3ampenieHrto OMOIOTHYECKOr0 W TOKCHHHOTO Opyxwus. B nexabpe
1992 r. nBaanaTh Ba 4ieHa « ABCTPAIMHCKON TPy JOTOBOPUIUCH KOHTPOJHUPOBATH
9KCIOPT 53 MAaTOTE€HOB YEIOBEKa U KUBOTHBIX, 10 TOKCMHOB 1 7 BHIOB 00OpYIOBaHHUA,
KOTOPBIC MOTYT OBITh MCITOJIb30BaHbI [Tl IIPOU3BOJICTBA OHOIOTHYecKoro opyxus. C Tex
MOp KOHTPOJIBHBIN CIIHMCOK ATOT€HOB YEI0BEKA U )KHUBOTHBIX TOJIBKO YBEITHUMICS.

Baccenaapckue moroBopeHHOCTH 1996 T. IpeIcTaBIAIOT JOOPOBOIBHBIA PEKUM JKC-
MMOPTHOTO KOHTPOJISA, 42 y4aCTHUKA KOTOPOro 0OMEHUBAIOTCS HH(pOpMaIUeH 0 mocTaBKax
OOBIYHBIX BOOPY’KEHHI, TOBAPOB U TEXHOJOTHI JBOHHOrO HazHaueHus. OCHOBHOH 3aa-
4eil JaHHOTO PeXUMa SIBIISETCS TOBBINIEHHE OTBETCTBEHHOCTH TOCYIapCcTBa B BOIPOCAX
AKCIIOPTa OPYXKHUS M TOBApOB JIBOWHOTO HA3HAYEHUS M MPEIOTBPAIIECHUE «IPE3MEPHOTO
HakoIieHus». B BacceHaapckux JOTOBOPEHHOCTSIX MEPEUHCICHBI 3JIEMEHTHI, KOTOPBIC
MOTYT CIIOCOOCTBOBATH Pa3BHTHIO BOEHHOTO TOTEHIIMAJa, BKIOYAs MPOU3BOJICTBEHHBIE
TEXHOJIOTHH IBOWHOTO Ha3HadeHus. OTHAKO HE CYIIECTBYET TOYHBIX KPUTEPHUEB MITH OTIpe-
JIEJICHHBIX PYKOBOSIINX MPUHITUIIOB, PA3bICHSIONINX, KaK CIEAyeT MPOBOAUTH OLIEHKY
TEXHOJIOTHIA WIIK BHEJPSITh 3KCIIOPTHBIM KOHTPOIb. KpoMe TOro, He CyIIecTByeT equHOn
COTJIaCOBAaHHOW MEXTYHAPOTHON 0a3bl IS peryJIHPOBAHHS HOBBIX TEXHOJIOTHI TBOHHOTO
Ha3HAYCHUSI.

JpyruM npuMepoM pa3BUTHS MEXKTYHAPOTHOTO COTPYTHUYECTBA B chepe KOHTPOIIS
3a 0OpaIeHueM TEXHOJOTHH JBOWHOTO Ha3HAYEHUS SBJIAETCS co3manne «I mobdanbpHOM 1o-
BECTKH TTHS B oOmactu 6e30macHOCTH 37A0poBhs» B 2014 T., o0benunsromeit 70 cTpas,
a TakKe MEXTyHapOJHBIX OpraHW3aluid W MPECTABUTEICH YaCTHOTO CEKTOpa C IIeNbIO
Pa3BUTUSI MEXaHU3MOB CBOEBPEMEHHOTO BBISBICHHS Yrpo3 HMH(EKIIMOHHOIO XapaKTepa
n 5(hheKTHBHOTO TPOTHBOACHCTBHA K HUM. [7oOanbHas TMOBECTKa MOTYEPKHUBACT
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BaXHOCTb O6HICI‘OCYI[apCTBCHHI)IX 1 MHOT'OOTpPACJIEBbIX YCI/IJ'II/Iﬁ 110 CO31aHUI0 HallMOHAJIb-
HOTO IMOTEHIIMANA JJIs TOJTOTOBKH K OMOJIOTHYECKUM KaTacTpodam.

CucreMaTH3upys pacCMOTPEHHBIC MEKAYHAPOIHBIC HHUIMATHBEI B chepe KOHTPOIIS
3a paClpoOCTPAaHCHUEM HAYUYHBIX JAaHHBIX U TeXHOJIOFI/Iﬁ, INOTCHIIMAJIbHO UMCIOIITUX HBOﬁ-
HOE Ha3HAa4YeHHE, HEOOXOJMMO KOHCTATHUPOBATh MPU3HAHHE MEXIYHAPOIHBIM COOOIIe-
CTBOM 0053aTEeNbCTB M0 YCTOHYMBOMY OOMEHY WH(oOpMaIrmeld o JaHHBIX TEXHOIOTHSX.
Onnako 1OOPOBONBHEIN XapakTep oOMeHa HHpOpManruel He UCKII0YaeT HE00X0IMMOCTh
KOHTPOJIA TOCYJAapCTB 3a HEIIPABOMCPHBLIM UCIIOJIb30BAHUEM HAYUHBIX JaHHBIX U TEXHOJIO-
THI HETOCYIapCTBEHHBIMU CYObEKTaMH, a TAK)KE€ PA3BUTHE COOTBETCTBYIOIIMX MEXTyHA-
POAHO-IIPABOBBIX MEXaHNU3MOB.

AKTBI MEKTYHAPOAHBIX Opranu3auuii B cpepe peryiupoBanusi odpaiueHust
TEXHOJIOTHi IBOHOT0 HAa3HAYECHHSA

CornacHo ['mobansHOMY HHIEKCY 0€30MacHOCTH 340POBBs TOIBKO 1 % cTpan UMeIoT
HaJJIeKalil Hag30p A NOTEHLUUAIBHBIX OHMOJOIMYECKHX HCCIENOBAHUNM BOWHOTO
Ha3HAYeHHs ¢ 0co0O ONACHBIMU maToreHamu’'. CTpeMHTENbHOE YBEIUYEHHEe BHUMAHHUS
MEXIYHApOIHOTO COOOMIECTBA K BOIPOCY pa3pabOTKH CUCTEMHBIX MOJIXO0B JAJIs MPOTH-
BOJEHCTBUS yrpo3e MpeJHaMEPEHHOTO UCTIONB30BaHUS OMOJIOTHYECKMX areHTOB OIpere-
JsieT HeoOXOAUMOCTh aHalIKM3a MEXIYHAapOIHBIX JOTOBOPOB M HMHBIX MEXIYHapOIHBIX
JOKYMEHTOB, PEryJIMPYIOIINX UX 00palieHue.

B Hacrosimee Bpems OTCYTCTBYIOT CHEIMATU3UPOBAHHBIE MEXAYHapOAHBIE IOTO-
BOpBl YHHMBEPCAJIBHOI'O XapakTepa, Peryjupyrole oOpalleHue TEXHOJIOTHH BOWHOTO
HazHayeHnd. OJHAaKO TOJOXKEHHA psia MEXIYHAPOTHBIX OTOBOPOB OMPEAETSIOT
MOPSIOK PETyJUPOBaHUsl OOpallleHus OTIACIbHBIX TEXHOJIOTHH, KaK MPUMEHSIEMBIX IS
OKa3aHUS MEIUKO-COLHUAIbHON IOMOIIM, TaK M MOTEHIHMAJIbHO HCIIOIb3YyEMBIX B XOIE
BOCHHBIX JEHCTBUH U TEPPOPUCTUUECKOMN NEATEIBbHOCTH.

KonBeHnust o 3anpemeHnn pa3paboTKH, MPOU3BOJICTBA U HAKOIUICHHS 3armacoB Oak-
TEPUOJIOTHYECKOTO (OMOOTHYECKOT0) U TOKCHHHOTO OpPYKHS U 00 MX YHHUYTOXKECHUH
(KBTO) stBisieTcs IEpBBIM MEKIyHAPOIHBIM JTOTOBOPOM, 3aTParuBaOIINM BOIIPOC TPEI-
HaMEPEHHOTO HCIIOJIb30BaHUS TEXHOJOTHYECKUX JTOCTIKEHUH HAYKH O KU3HEESATeIbHO-
ctu B kauectBe opyxus. [Ipoext KETO 0b11 coBMecTHO npensioxken 12 crpanamu I'ene-
pansHOM AccamOiiee OOH B 1971 1. m Berymuia B cwty B 1975 1. B pedn, MoCBAIEHHOMI
50-neturo KbTO, rocynapcteennsiii cekpetapb CIIIA DuTonn /. bruHken oTMeTn, 9To
nangemus COVID-19 npoaeMoHcTprpoBalia pa3pylIMTeIbHOE BO3AEHCTBUE HHPEKIHOH-
HBIX 3a00JIeBaHMH HAa MHp, ONpenelsis HEOOXOOUMOCTb pa3padoTKH Mep it OOpbOBI
C BO3poOcIIeil yrpo3oii 60e3HeH, a TakKe C MOTEHIIHAIbHBIMHA JTA00pAaTOPHBIMHU aBapUSIMHU
U TpeHaMEpPEHHBIM HEMPAaBUWJIBHBIM HCIOIb30BAaHUEM HAay4HBIX JOCTIDKEHUN M OHOTEX-
HOJOTHIA®.,

B cootBerctBuu ¢ cr. XII KBTO kaxnpie 5 net rocyaapcTBa-y4acTHUKU MIPOBOJAT
0030pHBIE KOH(DEPEHITNH JIJIs1 00SCIICUCHISI pEeaTH3aIliy ¢ 11eyei u mookenmii. Haumaas

24 Agenda 2024 GHS. APP3 Statement on Biosecurity and Biosafety During the COVID-19 Pandemic. Global
Health Security Agenda. 30 Jul 2020. Pexxum moctyma: https://ghsagenda.org/2020/07/30/app3-statement-on-
biosecurity-and-biosafety-during-the-covid-19-pandemic/ (nata obpamenus: 18.12.2022).

25 Blinken A. Secretary of state. 50th Anniversary of the Biological and Toxin Weapons Convention.
April 6,2022. Pexxum mocrtymna: https://www.state.gov/50th-anniversary-of-the-biological-and-toxin-weapons-
convention/ (qara oopamenus: 18.12.2022).
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¢ 1980 r. O6b110 IPOBEIEHO B OOIIEH CI0KHOCTH BOCEMb 0030pHBIX KOH(PEPEHIINH, LENBI0
KOTOPBIX SIBISETCS COXPaHEHHE aKTyaIbHOCTH U 3¢ (ekTnBHOCTH KOHBEHITNH B KOHTEKCTE
VW3MEHEHUI B HayKe U TEXHHKE, MOJUTHKE 1 0e30IMacHOCTH.

Henocpencreenno B c1. | KBTO noguepkuBaeTcs 00s3aTeNbCTBO FOCYIAPCTB HE PH-
o0peTaTh U HE UCTOIb30BaTh MUKPOOHOIOTHYECKUE WIIH APYTHe OMOJIOrnYecKrue areHThl
BHE 3aBHCHMOCTH OT MPOUCXOXKIEHHS, B CUTYaI[MH, KOTJa OHU He MpeTHa3HA4YeHBI IS
MHpPHBIX TIelied. B 9acTHOCTH, B 3aKIIOUMTENHHOM ekiapanuu BocbMoil 0030pHOM
Kongepenuu KBTO noareepxknaeTcs, 4to cT. | mpruMeHsSeTcsi KO BCeM TEXHOJIOTHYECKUM
¥ MHBIM JOCTHKEHHAM HAYKH 0 ku3HK"". KoHdepeHys npu3HaeT, 4To HECMOTpS HA BbI-
COKHMM TOTEHIMAJ Pa3BUTHSI OMOTEXHOJIOTMYECKOW MPOMBIIUICHHOCTH IS JOCTIKEHUS
Lened yCTOWYMBOTO pa3BUTHS, IIUPOKas NOCTYHMHOCTh HAYYHBIX JAHHBIX CPEOU TOCYy-
JapCTB-yYaCTHUKOB MOXKET CIIOCOOCTBOBATH X HEMPABOMEPHOMY MPHUMEHEHHIO.

[TomuMo 0030pHBIX KOH(DEPEHITHH CYIIECTBYIOT APYTrHe MEXaHHU3MBI, CITOCOOCTBYIO-
mpe BeImonHeHnto neneil Kousennun. [IpuarMas BO BHUMaHHE, YTO TOJOXKEHUS JOKY-
MEHTa MOTYT ()OpMHpOBaTh Oapbepbl B OTHOIIEHHH TEXHOJOIMYECKOTO M HAay4YHOTO
pa3BUTHSl OMOIIOTUYECKON HAYKHA B MHUPHBIX IEJSX, B CT. X MMOJYEPKUBAETCS 005S3aTeNb-
CTBO T'OCYJIapCTB IO MOJJIEPKKE UCCIEI0BaHUN JaHHON HaIpaBJI€HHOCTU. B yacTHOCTH,
no utoram CenpMoii 0030pHOI KoHpepeHuuu B 2011 1. rocygapcTBaM-y4acTHUKAM OBLIO
PEKOMEHIOBAHO pa3 B [Ba rojia NPEACTaBIATh, HHOOPMALIUIO B OTHOIIECHUH PEaTU3alliH
nonokeHuit cr. X. B pamkax Bocsmoit 0030proit Kondepernumnn KbTO nmomguepkuBaercs,
YTO 1oJiokeHus1 KOHBEHIIMN HE MOTYT OrpaHHUYMBAThH NIPOBEJEHUE HCCIeT0BAaHUM C MUK-
POOHOIOTHYECKUMU U APYTUMHU OHOJIOTHYSCKAMHU areHTaMy H TOKCHHAMH, a TAaKXKe pa3pa-
00TKy, IPOU3BOJICTBO, MPHOOPETEHNE, COXpAaHEHHE, TIepeady M HCIIOIb30BaHUE B MHUP-
HBIX esX. B 1o sxe Bpems KoHdepeHIus oTMedaeT poib YaCTHOTO CEKTOpa B YCKOPEHUH
TEMIIOB TEXHOJOTMYECKOTO Pa3BUTUA. XOTA IMOJOOHYIO TEHISHIMIO TaKXKe CIenyeT
OIIEHWBATh KaK MOTEHIIHATBHBINA (PaKTOpP, YCHIIMBAIOIINN ONOIOTUIECKHE YTPO3HI.

Ha Bocemoti 0630pHoit kordpepenmnu KbTO B 2016 r. generamum Kuras u Ilaku-
CTaHa COBMECTHO NpPEeII0KIIN MPUHATH « TUIOBON KO/EKC MOBEACHUS IS yUEHBIX-0HO-
JIOTOBY, COJIEPKAIIII HECKOJIBFKO PEKOMEHIAIIHIA U PUHIIUIIOB JEATEILHOCTH IIEPCOHAA,
BOBJICYEHHOTO B OMOJIOTHYECKHE UCCIIeIOBaHMA. B 9acTHOCTH, peKOMEHIaITNH ITPU3BIBAIOT
YUUTBIBaTh BO3MOXKHBIE STHUECKHE H MOpaJbHbIE PUCKH NPUMEHEHHsI OMOTEXHOJIOTHHA, a
Tak)ke pa3padaThIBaTh IUIAHBI MTPEJOTBPAIICHUS YPE3BBIUANHBIX CUTYAlUH IS yIpaBie-
HUS pUCKaMU ¥ HaJ30pa 3a HAYYHBIMU HCCIIeTOBaHISIMH.

Cornacuo Ycrary BO3 obnamaer cyiiecTBeHHBIM HOPMOTBOPUYECKUM TTIOTEHIHATIOM,
BBIPQKAIOMIMMCS B BO3MOYKHOCTH pa3pa0dOTKH U MPUMEHEHUS TpeX KaTeropuil MexayHa-
POJHBIX JOKYMEHTOB: COIJIAIICHUH, peKoMeHaaui 1 mpaBuil. K MexyHapoIHO-IIpaBo-
BBIM aKTaM, 00JIa1alomuM 00s3aTeIIbHOM CHITON, OTHOCATCS ITpaBmiIa U corameHus. [lep-
BBIM JTOKyMeHTOM BO3 B OTHOIIEHMH KOHTPOJIS 33 paclpocTpaHeHueM HHQEKIUH cTanu
npuHaTele BecemupHoit accambieeii 3npaBooxpanenus B 1951 r. MexnyHapoaHbIe CaHH-
TapHbie paBmia (mamee — MCII), 3amenuBImre 12 MeXIyHApOTHBIX CAHUTAPHBIX KOHBEH-
LIMH W CTaBIIME OCHOBHBIM MCTOYHHKOM MEXIYHApPOJHBIX O0S3aTENbCTB B OTHOIICHUHU

26 Final Document of the Eighth Review Conference. Eighth Review Conference of the States Parties to the
Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological)
and Toxin Weapons and on Their Destruction. 2017, BWC/CONF.VIII/4. Pexxum nocrtyma: https://documents-
dds-ny.un.org/doc/UNDOC/GEN/G17/004/32/PDF/G1700432.pdf?OpenElement (mata oOpareHus:
18.12.2022).
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obecrnieueHus: KOHTPOJIA 3a UH(EKIUOHHBIMU 3a0oneBanusiMu. B 1969 r. MCII Obutu mie-
PECMOTpPEHBI U YTBEPK/ISHBI TI0]] Ha3BaHHEeM MeXTyHapOHBIX MEIHUKO-CAHUTAPHBIX Ipa-
Bua (manmee — MMCII), ooHOBIeHHBIE B 2005 T.

MMCII 2005 t. popMUpPYIOT BCEOOBEMITIONTYIO CTPATErHI0 0becredeHns: 0e30macHo-
cTH B cpepe 3ApaBOOXpaHEHHS, B TOM YHUCIIE PETYIUPYS CHUTyallld, BEI3BAaHHBIE YTPO3aMHU
HE TOJBKO WH(EKIIMOHHON MPHUPOIbl. B OTHOIIEHUN MPOUCXOXKIEHUS yrpo3 Onomornye-
ckoro xapakrepa B MMCII chopmynupoBaHO, 9TO TIOJIOKEHUS JOKYMEHTA PacIpoCTpaHsI-
IOTCs Ha UX «ECTECTBCHHOC, CHy‘laﬁHOG BI)ICBO60)KI[CHI/IC WK NpeaHaMCPEHHOC ITPUMEHE-
Hue». B gacTHOCTH, B CT. 7 YCTaHaBIUBACTCS, YTO HE3aBHCUMO OT MPOUCXOXKICHUS WU
HCTOYHUKA, KOTOPhIE MOTYT CO3J]aTh YPE3BHIYAHHYIO CHTYAaIUIO B 00JIACTH 3paBOOXpaHe-
HUS, TocynapcTBa-yuyacTHukd BO3 nepenator OpraHuzaniy BCIO COOTBETCTBYIOLIYIO Me-
JMKO-CaHUTapHy10 nHpopMmanuio. Takum obpaszom, B chepy MMCII nonagaiot cutyanuu
TTaHJIEeMHUH BCISACTBHUE MPETHAMEPEHHOTO pacpocTpanenus Bupyca (Malichenko, 2021).

MMCII B COOTBETCTBHUU C CT. 6 HAJIATaIOT HAa TOCYAapCTBA-YIACTHUKH 0053aTEIECTBO
B TeueHue 24 4acoB mpenocTaBisiTh B aapec BO3 nmoapoOHy0 MeANKO-CAaHUTAPHYIO WH-
(hopmanuio o COOBITUAX, TOTEHITHANBHO SBIITIOIINXCS YPE3BRIUANHON cuTyarmel B chepe
OO0IIIECTBEHHOI'0 3[PaBOOXPAHEHUS MEXTyHAPOAHOro 3HaYeHus1. C MOMEHTa yTBEPIKICHUS
HoBoi1 pepakumn MMCII 2005 r. O6b110 3aperUCTPUPOBAHO 7 Ype3BBIYAHHBIX CUTYaAlUH B
cdepe o0IIEeCTBEHHOTO 3I[PaBOOXPAHEHNUS, Kaxk/1as U3 KOTOPBIX IIPOJEMOHCTPHUPOBaja He-
coepmeHctBO MMCII B wactn obecriedeHUsT CBOSBPEMEHHOTO HH(MOPMHUPOBAHHS 00
yrpo3ax nojo0Horo macmraba. B curyaruu ¢ koponaBupychoit nngpexuueii COVID-19
MHOTOYHCIICHHBIC UCCIIEIOBAHUS CBUACTEIBCTBYIOT O HATMYUHN HH(OPMALIMK O BUpYyCeE 32
HECKOJILKO HeleNb 10 odurmanpHoro uapopmupoanus BO3 (Huang, Wang & Li, et al.,
2020). Hecobnronenne TpeOOBaHU O CBOCBPEMEHHOM MH()OPMUPOBAHUU OTMEUAIACH BO
Bpems Benbiikd TOPC B 2002-2003 rr. Kutait npoundopmuposan BO3 Tonbko uepes
3 Mecsma mocie Beoslku B ¢eBpane 2003 1., a eme aBa Mecsma MOHATOOWIOCH IS
paspenieHus Bbe3a crenuannctoB BO3 Ha TeppuTOpHIO MPOBUHIUY [ BajoHT, Tie Mpo-
n3o1njia BCIIbIIIKA.

O0s3aTeNnbCTBO O TIepefaye MeIUKO-CaHWTapHOW wuH(opManueil npeamnonaraer
MIPEeIOCTaBICHUE 00Pa3II0B BOZMOXKHBIX BO30YIUTENICH 3a00JICBaHMM, a TAK)Ke MHBIX J1a00-
PATOPHBIX TaHHBIX, KOTOPbIE MOT'YT HCIOJIB30BaTh IJIS Pa3pabOTKU Pa3iIMIHBIX TEXHOJIO-
THI 3[[paBOOXPAaHEHUs, HANIPABICHHBIX Ha OOpHOY C MOTEHIMAILHOW yrpo3oil. OmxHaKo
HE00X0aMMO OTMETHUTE, 9T0 B MMCII O0TCYTCTBYIOT HOJIOKEHHUS, HAMPSMYIO TIPEIyCcMaT-
pHUBAOIINE TOPSIOK Mepeaadn o0pa3iioB BUPYCOB U OakTepuil s pa3pabOTKH COOTBET-
CTBYMOIIUX TexHoysorudd. CucTeMaTudyeckuii JeUIMT BaKIMH MPOTHB BHUpyca
BO30YIUTEINST HOBOW KOPOHABUPYCHOW MH(EKIINH, a TAK)KE MHBIX JICKAPCTBEHHBIX Ipera-
paTroB, C KOTOPBIM CTOJIKHYJIMCh MHOI'M€ PETrMOHBI MUpa B IIEPBLIC I'OJbI MAaHAEMHU, CBU-
JIETENbCTBYIOT O HEOOXO0IMMOCTH COBepLIeHCTBOBaHMs TostokeHnit MMCII ¢ nenbro KoH-
KpeTH3aIiK 00s3aTeNbCTB TOCYNaPCTB B OTHOIICHHH CBOEBPEMEHHOTO IPEAO0CTABICHUS
00pa3IoB OMOJIOTHIECKHUX areHTOB, HEOOXOUMBIX HayYHBIX JaHHBIX, & TAKXKe OMpe/elre-
HUS OTBETCTBEHHOCTH 33 HApYIIICHUE MPEJICTABICHHBIX 0053aTEIIbCTB.

OnauM 13 3PPEKTUBHBIX MEKIYHAPOIHO-IIPABOBBIX MEXAHMU3MOB, ONPEICIISIONNX
MOPSZIOK PETYIUPOBAHUS TEpeayd JaHHBIX C IETbI0 pa3paboTKH TEXHOJIOTHH 3/paBo-
OXpaHCHUS, ABIACTCA «MexaHu3M obecrieue st TOTOBHOCTH K MaHACMUYCCKOMY I'PUIIILY»
(manee — MexanuszM). MexaHM3M OCHOBBIBA€TCS Ha TPHU3HAHUM CYBEPEHHBIX IIpaB
roCy/IapcTB Ha UX OMOJIOTHYECKUE PECYPCHI U OIPEIeNsieT OCHOBHOM LENbI0 0OMEH BUPY-
caMH Tpumma, OOJaNaloUMMH TMaHAEMUYECKHIM ITOTEHIIMAIOM, a TaKKe HayYHBIMHU
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JaHHBIMU C LIENBIO TOCNeAYIoIel pa3pab0oTKH BaKIMH MPOTHB IPHUIIIA U 00eCTIeUeHHS J10-
CTyIa Ha CIpaBeUIMBbIX YCIOBUAX. MeXaHU3M MpearoaraeT 3akjIueHIe ABYX THIIOBBIX
COTJIaNIeHUH, (POPMHUPYIOMINX 00s3aTeIbCTBA MTPOU3BOANUTENICH O MPEIOCTaBIICHUN HE00-
XOAMMBIX OOBEMOB BaKIMH M APYTUX TEXHOJIOTUH Ha CIIEIUANBHBIX YCIOBHUSIX TOCyAap-
CTBY, OCYILIECTBHUBLIEMY Tepeady He0OOX0IMMBIX 00pa3LoB BUpyca rpummna. Mcmnons3osa-
HHUE THUIIOBBIX COIVIALICHUI Ul ONpelesieHHs MOpsiiKa Nepefadyd Hay4HBIX JaHHBIX, a
Takxke 00pas3IoB BUpYyca SBIISETCS OJHUM U3 BO3MOXKHBIX PELICHUH JIJISl CTaHAapTU3AIIH
B3aMMOOTHOILIEHUH TOCYAAapCTB U HETOCYJIApCTBEHHBIX CYOBEKTOB MpHU pa3paboTke pas-
JMYHBIX TEXHOJIOTHUH, a TaK)Ke MO3BOJISIET OCYLIECTBIIATh CUCTEMAaTHIECKUN KOHTPOJIb 32
MIPOBEICHUEM TTO0OHBIX UCCIICIOBAHU.

[TpuHMMast Bo BHUMaHUe 00s13aTeNbHbIH XapakTep pe3onrounii CoBera besonacnoctu
OOH (Cb OOH), obpatumcs k pe3omtonnu Cosera besonacnoctu OOH (Cb OOH) 1373,
MIPUHATON mocie TepakTtoB 11 centsaops 2001 T. ¢ menapio pacmmpeHus ooOMeHa HHpopMa-
[Uel 0 He3aKOHHBIX Nepeiayax OMOIOTHYECKUX U APYTHX TMOTCHIUAIBFHO CMEPTOHOCHBIX
MaTEepHajoB, KOTOPbIE MOTYT OBITb HCIHOJB30BAaHBl TEPPOPUCTHUECKHUMHU TPYyMIAMH.
OnHako HUKaKUX MEXaHW3MOB JUISL BHIIIOJIHEHHUS AAHHOTO 00s53aTeIbCTBA MPEACTABICHO
He ObuTo. B mocnenyromemM HEOOX0MMOCTh (POPMUPOBAHHUS TPABOBBIX MEXAHH3MOB IS
MPEIOTBPAIIECHHSI HCIIOIH30BaHUS «MUPHBIX TEXHOJIOTHIT» B KAUECTBE MPUKPBITUS PACIPO-
CTpaHeHUs] OMOJIOIMYECKOTo OpyXHs Mmomuepkusaercss B peszomouuun 1540 Cb OOH
2004 1.*” OTaenbHOE BHUMAHHE YEISeTCs He0OXOAMMOCTH IFOCYIapCTB BO3IEPKUBAThCS
OT OKa3aHUsI B 000N GopMe MoAepKKH HETOCy IapCTBEHHBIM CYOBEKTaM, pa3padarbiBa-
IOLIMM, IPUOOPETAIONINM, MPOU3BOIAIIUM OHOJIOTHYECKOE OPYXKHE U CPEACTBA €ro J0-
ctaBku. Pesomrorus 1540 (2004) Hanmaraet o0s3aTeIbCTBA HA BCEe TOCYIAapCTBa IO MPUHS-
THIO 3aKOHOJIATEIIbCTBA JUTSI IPEJOTBPAIICHHS PACIIPOCTPAHEHUS IIEPHOTO, XHMUYECKOTO
1 OMOJIOTMYECKOTO OPY>KUS U CPELICTB €T0 AOCTABKH, A TAKXKE 110 yCTAaHOBJICHHUIO Ha/AjIekKa-
LIEr0 BHYTPEHHETO KOHTPOJIS HaJl COOTBETCTBYIOIIMMH MaTepralaMy IjIsl IpeloTBpalle-
HUS UX HE3aKOHHOT'O 000poTa. B pe3oronuu moaTBepkIaeTcs moaepKKka MHOTOCTOPOH-
HUX JJOTOBOPOB, LENBI0 KOTOPBIX SIBISETCS JIMKBUAALMS WM MPEIOTBPAIeHHE Paclpo-
CTpaHEHHUsS] OpPYKHsI MacCOBOTO YHHYTOXKEHHs, U BXHOCTb WX MOJHOTO BBIIOJHEHUS
BCEMH rocyaapcrBamu. JIOKyMEHT ITOATBEPXKIAET, YTO HU OJHO U3 00513aTENLCTB MO PE30-
mormu 1540 (2004) He JOKHO BCTYNAaTh B IPOTUBOPEUHE C IPaBaMu U 00s13aTeIbCTBAMU
roCyJapCcTB-y4yacTHHUKOB JloroBopa o HepacpoCTpaHeHUH AAepHOro opyskusi, KonBeHmn
o xumuaeckomy opyxkuto win KbTO. B pesomonum 1540 (2004) Cb OOH mocTaHoBwII
Y4pEIUTh KOMUTET, KOTOPBIH JTOJDKEH OBUI, IPUBJIEKAs 110 Mepe HEOOXOIUMOCTH JIPYTUX
9KCHEpTOB, mpeAcTaBiaTh COBETy IS €ro pacCMOTPEHHs AOKJIAAbl O BBIIOJHEHHU
PE30IIoNHN.

O600mas mpencTaBieHHbIE JOKYMEHTBl MEXAYHApOJHBIX OpTraHW3aluil, Ciexyer
KOHCTaTHPOBAaTh, YTO HECMOTPS Ha HAJIMUUE MOJI0KEHUH B OTHOILIEHHH MPeIHAMEPEHHOTO
NpUMEHEHUs] HH(EKINOHHBIX areHTOB, YTO MOAPa3yMeBaeT MCIIOIb30BAHNUE TEXHOJIOTHHA
JBOMHOTO Ha3HAUCHMS, B HACTOALIEE BpeMsl He ChOPMUPOBAHbBI MEKAYHAPOIHO-IIPABOBhIE
MEXaHHU3MBI, CIOCOOHBIE 00ECTIEYNTh TIOTHOIIEHHBIH KOHTPOJIb HA/l OTACIbHBIMU dTallaMU
oOparieHus TEXHOJIOTHI ABOMHOr0 Ha3HAUCHHUS.

27 Security Council resolution 1540 (2004) [on non-proliferation of nuclear, chemical and biological weapons]
adopted by the Security Council at its 4956th meeting. Pexxum moctyma: https://www.un.org/en/sc/1540/
documents/Yokohama_statement final.pdf (gara obpamenus: 18.12.2022).
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Oco0eHHOCTH o0ecreyeHNs 0MO0JI0rHYecKoi 0e30IacCHOCTH
HA PErHOHAJILHOM M HAIIMOHAJIHLHOM YPOBHAX

Ilocneaane oAbl B paMKax A€ATENbHOCTH PETHOHAIBHBIX HHTETPALIMOHHBIX 00hEIU-
HEHMH TOCJIEIOBATEIbHO pa3padaThIBaINCh MEXaHU3MBI MPOTHBOAEHCTBUSI OHONOrHYe-
CKHM yTpo3aM. EBpomeickuii coro3 sBISeTCS OIMHUM W3 MHPOBBIX JIMIECPOB MO 00BEMY
VWHBECTHIMH B HCCIIEOBAHUSA U Pa3pabOTKH B cepe HAYKH O KUIHENEATEIHHOCTH, YTO
(dbopMHpyeT MOTEHUHMAJbHBIE PHCKH HCIONBb30BAaHHUA IOMYYEHHBIX HAYYHBIX JTAHHBIX
U TEXHOJIOTUYECKUX JOCTHKEHUH U co3laHus OMonornueckux yrpo3. B wactHocTH, B
Crparerun EC npotuB pacrnpocTpaHeHus opy>Kusi MaccoBoro yuuuroxkenus 2003 r. mox-
YepKHUBAETCS, UTO MO/ BIUSHUEM CTPEMHUTEIHLHOIO Pa3BUTHS HAYKH YBEIUYUBAIOTCS Mac-
mTadbl HEMPaBOMEPHOIO HCIIONL30BaHUS HAYYHBIX 3HAHWH M TEXHOJOTHH JBOWHOIO
HA3HAYEHHS, YTO YBEIMIUBAET PUCKU PACIPOCTPAHEHHUS OMOJIOTHYECKOTO OPYIKHA.

C nenpro KoOpauHAIMH 1 00MeHa IepeIOBEIM OIBITOM U HH(pOpMauel 0 MEpOIpH-
ATUAX 10 oOecnedeHnto ToToBHOCTH cTpad EC k yrpo3am 0€30macHOCTH 340pPOBBIO YeJo-
BEKa, BKJIIOYAs COOBITHS, 00bsiBIIcHHBIEe BO3 dUpe3BpIualiHO# cHUTyaIieil 00mecTBeHHOTO
3IpaBOOXPaHEHHSI MEXTyHapOIHOTO 3HaUYeHUs, B cooTBeTcTBHH ¢ MMCII 0BT yupekneH
Komurer EC mo 6e3omacuoctu 3m0poBbst (HSC). B mocneayromem 1opuandeckuii cratyc
Komurera Op11 moaTBepskaen Pemenunem 1082/2013/EC EBponeiickoro napnamenra u Co-
BeTa oT 22 okTs6ps 2013 T. 0 Cepbe3HBIX TPAHCTPAHNYHBIX YTPO3aX 30POBBIO-".

CucreMaTH3upys MEXaHU3MBbl KOHTPOJIA 32 ITIOTEHIIMAIbHBIMH YTPO3aMi HH(EKINOH-
HBIX 3a00JI€BaHUIl U MpPEeIHAMEPEHHOTO MCIIOJIb30BaHMsl OMOJOrMYecKHX areHToB Perma-
meHnToM (EC) Ne 851/2004 Epomneiickoro mapmamenta u Coseta ot 21 ampens 2004 r.
(manee — Permament (EC) Ne 851/2004), 6511 yupexxaen EBponelickuii neHTp npoduiak-
THKW W KOHTpPOJIS 3a00JIeBaHui, HaJeTICHHBI MaHIATOM OCYILECTBIICHHUS SMHIHAA30pa,
0o0Hapy KEeHHUS U OIIEHKH PUCKa YTPO3 37I0POBBIO YEJI0BEKa, CBA3aHHBIX C HH()EKITMOHHBIMHU
3a00JIeBaHUSIMH U BCTIBIIIKAMHA HEU3BECTHOTO MTPOMCXOXKIeH!s. B mpeamOyne Perinamenra
(EC) Ne 851/2004 oTnmenbHO MOAYEPKHBAECTCS HEOOXOJMMOCTH COTJIACOBAHHOTO OTBETA
CoobuiecTBa Ha MpeAHaAMEPEHHOE UCTIONIb30BaHNE OMONIOTHYECKUX areHToB. B yactHOCTH,
cT.10 PermamenTa (EC) Ne 851/2004 mocBsimmeHa onpeAesIeHUI0 MOTSHIIMAIBHBIX yTPo3
3I0pOBBIO YENIOBEKA, yCTaHABINBAA 331a4uH LIeHTpa cuctemMaTrnieckoro morcka, coopa, co-
MOCTaBJICHUS M aHAJIN3a HHPOPMALMY U JaHHBIX C LIEJIBIO BBISIBIICHHUS BO3ZHUKAIOIINX YTPO3
JUTSL 3IOPOBBSI.

Ilon BiWsiHMEM yBEMHYEHHs] YaCTOTHI PETHUCTPAIlMH MAHAEMHUNW W PACHIMPEHUS J0-
CTylla K Hay4yHBIM HCCIIEJIOBAaHUSM M TEXHOJOTMUECKHUM MAOCTIDKEHUSIM B PemeHuu
1082/2013/EC cdopMyIupoBaHO MOHATHE «CEphe3Has TPAHCTPAHWYHAS Yrpo3a 3/10po-
BBIO», @ TaK)Ke MPEACTaBICH YHU(HUIMPOBAHHBIN MEepeUeHb KaTeropuid, OTHOCIIINXCA K
TPaHCTPAHUYHBIM YTPO3aM 3JOPOBBIO: YTPO3bI OMOIOTHYECKOT0 MPOUCXOXKICHUS (MHPEK-
LIMOHHBIE 3200JIeBaHNs, AaHTHOMOTHKOPE3UCTEHTHOCTD, a TAK)KE OMOJOTHYECKHE TOKCHHBI
WIH JpyTre OMONOTUYECKUE areHThl, He OTHOCSIIUECS K HMH(PEKIIMOHHBIM 3a00I€BaHUAM );
YIPO3bl XHMUYECKOTO MPOUCXOXKIEHHUS; YIPO3bl JKOJIOTHYECKOTO IPOUCXOKICHUS;
YIpO3bI HEU3BECTHOTO MTPOUCXOXKICHHSI, a TAKKE YpE3BbIYaifHbIE CUTyalny B chepe od1iie-
CTBEHHOT'0 3/IpaBOOXpaHEHMs MEKAYHApPOAHOTO Xapakrepa B coorBercTBur ¢ MMCII.

28 Decision No 1082/2013/EU of the European Parliament and of the Council of 22 October 2013 on serious
cross-border threats to health and repealing Decision No 2119/98/EC (Decision 1082). Pexxum mocryma:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013D1082 (nata obpamenns: 18.12.2022).
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[Mocnencreus nanaemun COVID-19 eme 6onplie yCUITMIN TUCKYCCHH B OTHOLICHUT
(hopMUpPOBaHUS TPABOBHIX MEXaHW3MOB CICPXKHBAHHS IMOAOOHBIX Yrpo3 B OymyIeMm.
B 2021 r. Coserom EBpomeiickoro coro3a 0pi10 mpuaiATO Pemenue 2021/2072 B mon-
JIEp>KKY TMOBBIIIEHUS YCTOHYMBOCTH B 00JacTH O0M00€30MacHOCTH M OMO3aIUTHl OCPE-
ctBoM KoHBeHIIMM 0 GHOIOrMYECKOM U TOKCUHHOM opyxui.”’ B nokymenTe copMyn-
POBaH MPHU3BIB aKTHBU3UPOBATH YCHIIUS TI0 TIOBBIIIEHUIO OHO0E301IacCHOCTH ¥ OMO3aIIUTHI
Ha MEXIyHapOIHOM, PETHOHAIFHOM M HAIlMOHAJIFHOM YPOBHSAX. B mOKyMeHTe oTmeda-
eTcsl, YTO JOCTHXKECHHUSI B O0JIACTH OMOTEXHOJIOTHH MOTYT HMPUHECTH MHOT'OYHCICHHBIE
BBITO/IBI C TIOJIOXKHUTEIHHBIM BIIMSHUEM Ha YCTOMYMUBOE Pa3BUTHE, HO COMPSIKEHBI C MHOTO-
YHUCICHHBIMH DPHCKaMHU C TOTEHIMAJIbHO KaTacTPO(OUUECKUMH TOCIEACTBUSMH, YTO
OIIpeeNsieT BaXXHOCTh aKTUBU3AIMH YCHUIINH 110 PEHICHUIO BOIIPOCOB OM0OE30MaCHOCTH U
Ono3amuTel B KOHTeKcTe KOHBEHINMHN 0 OMOJIOTHYECKOM M TOKCHHHOM OpYy>XuHu. B kaue-
CTBE MMPaKTUYECKUX MIaroB B JocTxkeHuu 1enet Ctparerun EC mpoTuB pacnpocTpaHeHus
opyxusi maccoBoro yHuuroxkeHuss 2003 r. B Pemenmm 2021/2072 chopmynupoBaH
KOHKPETHBII NepeYeHb MEpONPUSATHIA, HAIIPABICHHBIX HA OOecreYeHne OMOJIOTHIECKON
0e30acHOCTH, Cpeau KOTOPBIX CIEQyeT YIOMSHYTh COMAEHCTBHE 0030py IOCTIKEHHUIH
HayKH U TeXHUKH, nMeromux otHomenne kK KbTO.

HecmoTps Ha oTHenbHOE BHUMaHUE K BOIPOCY PETYIMPOBAaHUS OOpallieHHs pa3iny-
HBIX TEXHOJIOTHH 37paBOOXpaHEHMs B paMkax EBpa3suilckoro 3KOHOMHYECKOTO COH03a
(EADC), no HacTosmiero BpeMeHn 00eCedeHHI0 OMOIOTHYECKOH Oe301MacHOCTH, a TAaKKe
npobjeMaM HCIONb30BaHMsl TEXHOJIOTHH JBOMHOTO HAa3HAYEHUS HE YJENSIOCh CHCTEM-
Horo BHMMaHUsA. OJHAKO CO CTOPOHBI benopyccuu ObUTH BBIIBUHYTHI TPEIIOKEHUSI
0 pa3pabOTKe CTPATETHYECKOro JTOKYMEHTa B OTHOIICHUH OOECIIeUeHHUS OMOJOTHICCKOM
0e301macHOCTH.

[Tonx BiAMsiHMEM yBeIMUYEHHS BIUSHUS YIPO3 HEBOSCHHOTO XapaKTepa Ha HAlMOHAIb-
HOM ypoBHe Yka3om [Ipesunenta P® ot 11 mapta 2019 1. Ne 97 Opla yTBepKACHA TOCY-
JApCTBEHHAS TOJMTHKA 10 O0SCIICYCHUIO OMOIOTHISCKON M XUMUIECKOW O€30TIacHOCTH,
chopMyUpOBaBIas KIacCU(PUKAIMIO yrPo3 XUMUYECKOTO ¥ OMOJIOIHYECKOTO MIPOUCX 0K~
JICHHSI, a TaKXXe OIpEeJeHUBIIas IepeuyeHb HEOOXOAMMBIX MEPONPHUATHI ¥ TMOTHOMOYUH
OpraHoOB rocyaapcTBeHHOi BaacTn . [TaHIEeMUs KOPOHABUPYCHOI MH(EKINH TOCITYKHIA
CTHUMYJIOM JAajbHEHIEro pa3BUTHs KOHUENUIWH Oe30MacHOCTH MOCPEICTBOM NPHUHSTHUS
®denepanpHoro 3akoHa «O Ouonormyeckor Oe3omacHoctH Poccmiickoit denepanun» B
xomrte 2020 r.,*' chopmymmpoBaIero 3amaun mo pazpaboTKe, IPOM3BOACTBY U BHEIpE-
HUIO HOBBIX TEXHOJIOTHH W METOJOB BEACHHUS NIEATENbHOCTH, CBA3aHHOW C MCIIONH30Ba-
HHUEM TMaTOT€HOB, a TAK)Ke OpraHU3alli HayYHOH AEATEIILHOCTH B 00JIACTH 0OeCTICUeHHUs
OMOJIOTHYECKON 0€30MacHOCTH. B COOTBETCTBMHM ¢ TOKYMEHTOM IIPAaBOBOH OCHOBOI
obecrieueHus1 OMOJIOTHIECKOH 0€30TTaCHOCTH SBJISAIOTCS HE TOJIBKO HAIlMOHAIBHBIE HOpMa-
TUBHO-TIPAaBOBBIE aKThI, & TaK)Xe MEXKIyHapoJHBIC JOTOBOPHI B 00JacTH oOecredeHHs
Ounonornuecko 0Ee30MacHOCTH W CAHUTAPHO-3MUAESMHOIIOTHYECKOr0 OJIaronoixyyusl.

29 Council Decision (CFSP) 2021/2072 of 25 November 2021 in support of building resilience in biosafety and
biosecurity through the Biological and Toxin Weapons Convention. Pexxum moctyma: https://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:32021D2072 (nara oopamienus: 18.12.2022).

30 Vkas Tpesupenra PO ot 11 mapra 2019 r. Ne 97 «O6 OcHOBax rocy1apCTBEHHOM monuTuku Poccuiickoit
®denepanun B 06;1acTH 00eceYeHHsT XUMUUECKOH 1 OHoIorn4eckoit 6e3omacHocTy Ha nepuoj a0 2025 roxa n
JaIbHEHIIY IO IEPCIEKTUBY».

3! TIocranosnenune Cosera ®enepauuu enepansuoro Codpanus Poccuiickoit ®enepauun ot 25.12.2020 .
Ne661-CD O DenepanpHom 3akone «O buonoruyeckoii 6ezonacHoctu B Poccuiickoit ®enepauuuny» / C3 PO.
2021. Ne 2. Cr. 370.
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Obecnieuenre OMOIOTHYECKON O€30MaCHOCTH TaKKe OTPENEeNsIeTCs B KaueCTBE OJTHOTO U3
4eThlpex HampapieHHd DeaepanbHO HAYYHO-TEXHHYECKOW IMPOTpaMMbl Pa3BUTHSI
reHeTHYeCKUX TexHomoruit Ha 2019-2027 rr.*2,

3akiouenune

TexHOMOTHYECKHIA IPOTPeCC, JOCTUTHYTHIH 3a OCIeIHUE TOJIBI B cepe pa3paboTKu
MOJXO0I0B K JUATHOCTHKE U JICUCHHIO )KU3HEYTPOKAIOIIUX 3a00JeBaHuil, 0€3yCIOBHO CIIO-
COOCTBYET pacCIIMPEHHIO JOCTYITHOCTH MEIMIMHCKON MOMOIIHM B PAa3IMYHBIX PETHOHAX
MHUpa ¥ 00eCHEeUeHHIO MpaBa KaXJ0r0 YelIOBeKa Ha HAMBBICIIUKA JOCTIKUMBIH YPOBEHb
3I0pOBbs. BMecTe ¢ TeM cucTteMaTHiecKkas 60pr0a MEeKIYHAPOIHOTO COOOIIECTBA 3a paB-
HBINA JOCTYII K HAYYHBIM 3HAHUAM U TEXHOJIOTUAM B paMKax oOecrieueHust IpaBa Ha MoJib-
30BaHME AOCTHXECHUSMH HayYHOTO Iporpecca GopMupyeT NOTEeHIHATbHbIE PUCKH HX He-
KOHTPOJINPYEMOTO MCTIOIB30BAHHA, KaK TOCYJApCTBAMH IS IeNIel CO3aHusI HOBBIX BH-
J0B BOOpy)KeHI/II\/'I, TaK U HEroCyaapCTBECHHbBIMU Cy6’B€KTaMI/I AJId OCYIIECTBJICHUS ITPOTH-
BOIPABHOH JESTEIBHOCTH U aKTOB TEPPOPHU3MA.

HecmoTtps Ha TOT (pakT, 9TO MEKTYHAPOTHBIC OPTAHU3AINH B JOKJIA1aX, TIOCBSIIICH-
HBIX BompocaM (GOPMHUPOBAHHS COBPEMEHHOW KOHLENIMU O€30IacHOCTH YeloBeKa
Y TOCYJapCTBa, HEOJHOKPATHO OTMEUANIH YTPO3y HCIIONE30BaHUs OMOTEXHOJIOTHIA BHE pa-
MOK OKa3aHHUs MEIUIIMHCKOW TTOMOIIH, O CETOHSIIHErO JIHSA He COPMHUPOBAIUCH MO/~
XOZBbI K KOMIUIEKCHOMY PeryJIMpPOBaHMIO 00paIleHus] TEXHOJIOTHI IBOMHOTO HAa3HAUEHHUS,
YTO OMNpeJesieT HeOOXOUMOCTh MOCIEI0BATENIFHOTO Pa3BUTHSI MEXKYHAPOIHOTO MPaBa
B JaHHOU cepe.

[Ipuanmas Bo BHUMaHHe HecocTosATebHOCTE MMCII B obOecrieueHUM TOTOBHOCTH
MEXIYHApOIHOTO COOOIIeCTBa B OTHOLICHUHU IPOTUBOJICHCTBUS YTrpo3aM 00IECTBEHHOMY
3IPaBOOXPAHEHUIO MEXIyHApOAHOTO XapakTepa, LeJeco00pa3sHO pacCMOTPETh BO3MOXK-
HOCTb JIOTIOJTHEHUS OT/IENIbHBIX TIOJIOKEHHH CT. 6 M CT. 7 TOKYMEHTA C IIeThI0 KOHKPETH3a-
Jaase%t 00s3aTeILCTB TroCyJapCTB B OTHOLICHUH O6M€Ha HAay4YHbIMHU NJAaHHBIMHU, a TaK¥XC
MIPEAOCTaBICHUS 00pa3loB pPa3IUYHBIX OHMOJIOTHYECKHX areHToB. IlomoOHas Mepa
MO3BOJIUT HE TOJBKO 00ECIIEUUTh CBOSBPEMEHHYIO Pa3pabOTKy TEXHOJOTHH 3IpaBoOXpa-
HEHMS 17151 CACPKUBAHUS OMOJIOTUYECKUX YTPO3, HO TAKXKE YBEIMUUTH BEPOATHOCTD BBISB-
JIEHUS CIydYaeB IMPETHAMEPEHHOTO MPUMEHEHUS TEXHOJOTHH, O0JIaaroIuX JBONHBIM
Ha3HAUCHHUEM.

IlemecooOpa3HOCTh pa3pabOTKH MEKIYHAPOIHOTO JOTOBOPA JUIS MTPOTUBOIACHCTBUS
MaHJIEMHSIM U HHBIM YIpo3aM, (OPMHPYEMBIM OHOJIOTHYECKUMH areHTaMH, MO J4epPKIBa-
Jach B MHOTOUYMCIICHHBIX JOKYMEHTaX MEXIYHApOIHBIX opraHusanuid. B uactHoCcTH,
B otdyere CoBeTa MO MOHHTOPHHTY TJIOOAThHONW TOTOBHOCTH C(OPMYIHPOBAH MPU3HIB
Kk co3piBy Cammuta OOH 1o rimoGanpHO# Oe3omacHOCTH B 00JacTH 34paBOOXPaHEHUS
C HaMepeHHeM pa3paboTaTb MEXIYHApOAHYIO OCHOBY IJisi oOecliedeHHs TOTOBHOCTH
K Ype3BBIYaHBIM CHUTYaIlsIM B OOJACTH 3APAaBOOXpPAHEHHWS W pearupoBaHUs HA HUX.
Taxxe B pamkax moxiaga OOmieeBpONeHCKOH KOMHCCHH IO 37J0POBBIO M YCTOMYUBOMY
pazsutnio 2021 1. HOAYEPKUBAETCS HEOOXOIUMOCTD Pa3paboTKH MEXITyHapPOAHOTO JOTO-
BOpa O MPOTHBOJICHCTBUY MaHIEMUSIM, HANIPABICHHBIM Ha Pa3BUTHE MEXaHU3MOB pa3pa-
OOTKM HOBBIX TEXHOJIOTUH ITyTEM 00ECTICUCHUS B3aUMOICHCTBHSI TOCYIaPCTB.

32 Tlocranosnenue Ipasutenscrea PO or 22.04.2019 Ne 479 (pen. or 28.08.2021) «O6 yrBepxknenun Deje-
paJIbHOI HAyYHO-TEXHUYECKON MPOrpaMMBbI Pa3BUTHS TeHETHIECKUX TexHOMoruit Ha 2019-2027 roxpry».
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IIpuHrMas BO BHUMaHKE Ba)KHOCTh PAa3BUTHUS MEXIyHAPOIHO-IIPABOBOTO PETYIHPO-
BaHUsI 0OpaIleHHs TEXHOJIOTHI ABOMHOT0 Ha3HAYCHUS, IpeAiaraeMblid K pa3paboTKe Mex-
IyHapOIHO-IIPaBOBOM J0TOBOP AOJKEH c(hOpMHUPOBATH MOHATUIHBIN ammapar, 3aKpenus
oTpesiesieHNne TOHATHH «OHOIOrMYecKas 3alUTa», «TEXHOIOTHS IBOMHOIO Ha3HAYSHU».
OTnenpbHOrO BHUMAHUSA B KOHTEKCTE pacIIUPEHUs JOCTYIHOCTH HAyYHBIX JAaHHBIX ABIIA-
eTcs IOMUHUPYIOLee 3HaueHHEe Pa3IMYHbIX HETOCYJapCTBEHHBIX CyObEKTOB, B TOM YHCIIE
TPaHCHAIMOHAIBHBIX KOPHOpAaUi MEAUIUHCKON U (papMareBTHIECKOW MPOMBIIUIEHHO-
CTH, BOBJICYEHHBIX B pa3pabOTKy U paclpocTpaHeHHe TeXHoJoruil. MUHUMH3aIMs MOTEH-
LUaJbHON YIpOo3bl IPOTUBONPABHOIO NMPUMEHEHUSI OMOTEXHOJIOIMH CO CTOPOHBI HEToCy-
JApCTBEHHBIX CYOBEKTOB B IIEPBYIO OUepeIs TPeOyeT HaIMIUs MeXxaHn3Ma ooMeHna nahop-
Malpel 0 MPOBOAUMBIX UMH UCCIIEIOBAHUSX, a TaKkke oOMeHa HH(popManuei mpaBooxpa-
HUTEJBHBIX OPTaHOB B OTHOILLIECHHH BBIABICHUS (PAKTOB MPUMEHEHUSI OMOTEXHOJIOTHI BHE
PaMOK OKa3aHUs MeAULMHCKON nmomomy. CrucreMaTnieckuii 0OMeH NaHHBIMU O TEXHOJIO-
TUSIX IBOITHOTO HAa3HAYEHHS MO3BOJUT 00ECTIEUNTh BEJEHHE COOTBETCTBYIOIIETO peecTpa
C LIENBI0 Pa3pabOTKHU BO3MOXKHBIX MOIX0A0B K YUETY M KOHTPOJIIO UX PACIIPOCTPAHEHHS.

References / Cnincok JuTepaTypsbl

Cello, J., Paul, A.V. & Wimmer, E. (2002) Chemical synthesis of poliovirus cDNA: generation of
infectious virus in the absence of natural template. Science (New York, N.Y.). 297(5583),
1016-1018. https://doi.org/10.1126/science.1072266

DiEuliis, D. & Giordano, J. (2018) Gene editing using CRISPR/Cas9: implications for dual-use and
biosecurity. Protein & cell. 9(3), 239-240. https://doi.org/10.1007/s13238-017-0493-4

Elbe, S. & Nakray, K. (2011) Security and global health. Sociological Research Online. 16(3),
212-212. https://doi.org/10.1177/136078041101600303

Evans, J. (2010) Pandemics and national security. Global Security Studies. 1(1), 100—109.

Fidler, D. (2004) International law and weapons of mass destruction: end of the arms control
approach? Duke Journal of comparative & International Law. (14), 39-88.

Flora, S.J.S. (2020) Biological warfare agents: History and modern-day relevance. In: Handbook on
biological warfare preparedness. Academic Press. pp. 1-11. https://doi.org/10.1016/b978-0-
12-812026-2.00001-3

Fuller, D.H. & Berglund, P. (2020) Amplifying RNA vaccine development. New England Journal
of Medicine. 382(25), 2469-2471.

Gostin, L.O. & Fidler, D.P. (2006) Biosecurity under the Rule of Law. Case W. Res. J. Int'l L. 38(3),
437-478.

Hottes, A.K., Rusek, B. & Sharples, F.E. (2011) Biosecurity challenges of the global expansion of
high-containment biological laboratories. In: Anticipating biosecurity challenges of the global
expansion of high-containment biological laboratories international workshop. National
Academies Press (US).

Huang, C., Wang, Y. & Li, X. et al. (2020) Clinical features of patients infected with 2019 novel
coronavirus in Wuhan, China. Lancet (London, England). 395(10223), 497-506.
https://doi.org/10.1016/S0140-6736(20)30183-5

Jernigan, D.B., Raghunathan, P.L. & Bell, B.P., et al. (2002) Investigation of bioterrorism-related
anthrax, United States, 2001: epidemiologic findings. Emerging infectious diseases. 8(10),
1019-1028. https://doi.org/10.3201/eid0810.020353

Joyner, D. (2005) The proliferation security initiative: nonproliferation, counterproliferation, and
international law. Yale Journal of International Law. (30), 507-548.

Kanetake, M. (2018) Balancing innovation, development, and security: dual-use concepts in export
control laws. In: Craik, N., Jefferies, C., Seck, S. & Stephens, T. (eds.). Global environmental
change and innovation in international law. Cambridge University Press. pp. 180-200.
https://doi.org/10.1017/9781108526081.011

STATE AND LAW IN CONTEMPORARY WORLD 561



Abawmoze A.X., Manuenxo B.C. Bectauk PYTH. Cepust: FOpumideckue nayku. 2023. T. 27. Ne 3. C. 541—563

Kelle, A. (2007) Securitization of international public health: Implications for global health
governance and the biological weapons prohibition regime. Global Governance:
A Review of Multilateralism and International Organizations. 13(2), 217-235.
https://doi.org/10.1163/19426720-01302006

Koblentz, G. (2003) Pathogens as weapons: the international security implications
of biological warfare. Infernational security. 28(3), 84-122. https://doi.org/10.1162/
016228803773100084

Lewis, G., Millett, P., Sandberg, A., Snyder-Beattie, A. & Gronvall, G. (2019) Information hazards
in biotechnology. Risk Analysis. 39(5), 975-981. https://doi.org/10.1111/risa.13235

Liang, H., Xiang, X., Ma, H., & Yuan, Z. (2019) History of and suggestions for China’s
biosafety legislation. Journal of Biosafety and Biosecurity. 1(2), 134-139.
https://doi.org/10.1016/j.jobb.2019.08.002

Lifton, R. (2000) Destroying the world to save It: Aum Shinrikyo, apocalyptic violence, and the new
global terrorism. London, Picador.

Malichenko, V.S. (2022) International Legal Regulation of Access to Health Technologies in the

Activities of the UN Specialized Agencies. Matters of Russian and International Law. 12(5A),
400-407. https://doi.org/10.34670/AR.2022.48.28.058 (in Russian).
Manuuenxo B.C. MexIyHapoIHO-IIPaBOBOE PETyYINPOBAHNE JOCTYIIA K TEXHOIOTHAM 34PaBO-
OXpaHEHUs B NIEATEIHHOCTH CIENHaIM3upoBaHHbIX yupexxaeanii OOH // Bompocs! poccuii-
CKOTO U  MexayHapogHoro mpama. 2022. T. 12. Ne S5A. C. 400-407.
https://doi.org/10.34670/AR.2022.48.28.058

Malichenko, V.S. (2021) International legal mechanisms for counteracting health emergencies.
Pravo. Zhurnal Vysshey shkoly ekonomiki. (1), 174-197. https://doi.org/10.17323/2072-
8166.2021.1.174.197 (in Russian).

Manuuenko B.C. MexXayHapOoJHO-TIPABOBBIC MEXAHU3MBI MPOTHBOJCHUCTBHUSI YPE3BBIYANHBIM
cutyarmsiM B cepe 3npaBooxpanenus // [Ipaso. XKypuan Beicieid mkonbl 5koHOMHUKH. 2021.
Ne 1. C. 174-197. https://doi.org/10.17323/2072-8166.2021.1.174.197

Martins, B.O. & Ahmad, N. (2020) The security politics of innovation: Dual-use technology in the
EU’s security research programme. In: Emerging Security Technologies and EU Governance.
Routledge. pp. 58-73.

Maslove, D. M., Mnyusiwalla, A., Mills, E. J., McGowan, J., Attaran, A., & Wilson, K. (2009)
Barriers to the effective treatment and prevention of malaria in Africa: A systematic review of
qualitative studies. BMC International Health and Human Rights. 9(1), 1-10.
https://doi.org/10.1186/1472-698X-9-26

Meulenbelt, S.E. & Nieuwenhuizen, M.S. (2015) Non-state actors’ pursuit of CBRN weapons: from
motivation to potential humanitarian consequences. International Review of the Red Cross.
97(899), 831-858. https://doi.org/10.1017/S1816383116000011

Mukherjee, S. (2017) Emerging infectious diseases: epidemiological perspective. Indian journal of
dermatology. 62(5), 459—-467.

Musunuri, S., Sandbrink, J.B., Monrad, J.T., Palmer, M.J. & Koblentz, G.D. (2021) Rapid
proliferation of pandemic research: implications for dual-use risks. Mbio. 12(5), e01864-21.
https://doi.org/10.1128/mbio.01864-21

Nordmann, B.D. (2010) Issues in biosecurity and biosafety. International journal of antimicrobial
agents. (36), S66—S69. https://doi.org/10.1016/j.ijjantimicag.2010.06.025

Radosavljevic, V., Banjari, I. & Belojevic, G. (eds.). (2018) Defence against bioterrorism: methods
for prevention and control. Springer.

Singh, S.K. (2019) Infectious diseases national security and globalisation. World Affairs: The
Journal of International Issues. 23(1), 10-23.

Singer, P.A. & Daar, A.S. (2009) How Biodevelopment can Enhance Biosecurity. Bulletin of the
Atomic Scientists. 65(2), 23-30.

Tucker, J.B. (2007) Verifying the chemical weapons ban: Missing elements. Arms Control Today.
37(1), 6-13.

562 IoOCYAAPCTBO U ITPABO B COBPEMEHHOM MUPE



Abashidze A K., Malichenko V.S. RUDN Journal of Law. 2023. 27 (3), 541—563

Tumpey, T.M., Basler, C.F. & Aguilar, P.V., et al, (2005) Characterization of the
reconstructed 1918 Spanish influenza pandemic virus. Science. 310(5745), 77-80.
https://doi.org/10.1126/science.1119392

Wimmer, E. (2006) The test-tube synthesis of a chemical called poliovirus: The simple synthesis of
a virus has far-reaching societal implications. EMBO reports. 7(S1), S3-S9.
https://doi.org/10.1038/sj.embor.7400728.

Zhou, D., Song, H. & Wang, J., et al. (2019) Biosafety and biosecurity. Journal of biosafety and
biosecurity. 1(1), 15-18. https://doi.org/10.1016/j.jobb.2019.01.001

Cgeenus 00 aBpTopax:

Abawuoze Acnan Xyceiinoguy — IOKTOp IOPUAMYECKUX HAyK, Ipodeccop, 3acayKEHHBIA
topuct Poccuiickoit @enepannu, 3apenyronuil kKageapoii MexXaIyHapOIHOTO MIpaBa IOPHINIECKOTO
uHcTUTyTa, Poccuiickuili yHuBepcureT ApyxObl HapomoB; 117198, r. Mocksa, yn. Mukiyxo-
Maxias, 1. 6

ORCID ID: 0000-0003-0012-8795; SPIN-koxa: 8944-1427

e-mail: aslan.abashidze@gmail.com

Manuuenxko Bnaoucnaeé Cepceesuu — KaHIUIAT IOPUAMYECKUX HAYK, CTapIIMHA Hay4YHBIN
COTPYIHMK OTJIeNIa COLIMAIbHOTO 3aKOHOAATENbCTBA, HCTUTYT 3aKOHOIATENBCTBA M CPABHUTEIb-
Horo mnpaBoBeaeHuss npu llpaButensctBe Poccuiickoit ®enepauun; Poccuiickas denepauns,
117218, r. MockBa, yn. bonbpmas YepemymkuHckas, A. 34; HaydHbIM cOTpynHUK MHcTuTyTa
HCCIIEIOBAaHUN HALIMOHANBHOIO M CPaBHUTEIBHOIO IpaBa, HalnoHaNbHBINA HCCIIEAOBATENbCKUI
yHuBepcuteT «Bplcmas mkona skoHomukm» (HUY BIID); Poccuiickast ®enepamus, 109028,
r. Mocksa, b. TpexcBsitutenbckuii nep., 1. 3

ORCID ID: 0000-0003-3136-8054; SPIN-koxn: 4939-0747

e-mail: vlad.malichenko@gmail.com

About the authors:

Aslan Kh. Abashidze — Doctor of Legal Sciences, Full Professor, Honored Lawyer of the
Russian Federation, Head of the Department of International, Law Institute, RUDN University;
6 Miklukho-Maklaya str., Moscow, 117198, Russia Federation

ORCID ID: 0000-0003-0012-8795; SPIN-code: 8944-1427

e-mail: aslan.abashidze@gmail.com

Vladislav S. Malichenko — Candidate of Legal Sciences, Senior Researcher, Department of
Social Legislation, Institute of Legislation and Comparative Law under the Government of the
Russian Federation; 34 Bolshaya Cheremushkinskaya str., Moscow, 117218, Russia Federation;
Researcher, Institute of National and Comparative Legal Studies, Faculty of Law, Higher School of
Economics (National Research University); 3 B Trekhsvyatitelsky per., Moscow, 109028, Russia
Federation

ORCID ID: 0000-0003-3136-8054; SPIN-code: 4939-0747

e-mail: vlad.malichenko@gmail.com

STATE AND LAW IN CONTEMPORARY WORLD 563


https://orcid.org/0000-0003-0012-8795
https://orcid.org/0000-0003-0012-8795
https://orcid.org/0000-0003-3136-8054
https://orcid.org/0000-0003-3136-8054

E BectHuk PYOH. Cepusi: FOpuanyeckue Hayku 2023 T. 27. Ne 3. 564-582
RUDN JOURNAL OF LAW. ISSN 2313-2337 (print), ISSN 2408-9001 (online)

http://journals.rudn.ru/law

https://doi.org/10.22363/2313-2337-2023-27-3-564-582
EDN: IBWSRG

Hay4dHas ctatbsa / Research Article

TenemMeauumHa u aKcnepuMeHTanbHble NPaBOBble PeXUMbI
B ob6nacTtu 3apaBoOXpaHeHus:
npo6nembl U NepcnekTMBbI BHeAPEHUS

MLJL. JdaBbigoBa’ = D<

Bosrorpaackuii rocy1apcTBeHHBIH YHUBEPCHUTET, 2. Boaeoepao, Poccutickas @edepayus
P<davidovavlg@gmail.com, davidovaml@volsu.ru

AHHoTanus. B cBs3u ¢ npunstueM ¢denepanpnoro 3akona ot 31.07.2020 N 258-D3 «O06 sxkcne-
PHMEHTAIIBHBIX MPABOBBIX peXnMax B cdepe mubpoBbIx HHHOBALMK B Poccuiickoit denepanuni» ObLT
pa3paboTaH LEeNIbIH P MHULUATUB 10 YCTAHOBJICHHIO SKCIEPUMEHTAIBHBIX IPABOBLIX PEXKUMOB B 00-
JIACTH TeJIeMeUIUHEL Vnes npuMeHeHus IM(POBBIX TEXHOJIOTHI B MEIUIIMHE, 0€3YCIIOBHO, aKTyasIbHa.
C OZ[HOﬁ CTOPOHBI, MNEPCICKTUBA AUCTAHIIMOHHOTO TIIOJYYCHHA MCEIUIHMHCKHUX YCIYI' NPAKTHYCCKU
BOoCcTpeOOBaHa, C APYroi, — YPOBEHb Pa3BUTHS TEXHOJIOTHH B HACTOSILEE BPEMS [T03BOJISIET CYIIECTBEHHO
pacmupsaTh UX BHeapeHue. Heo6xoanmMocTs 0OpalieHust K MHCTUTYTY 9KCIIEPUMEHTAIBHOTO IPABOBOTO
peKUMa CBs3aHAa C TEM, YTO B JEHCTBYIOIIEM 3aKOHOIATEIbCTBE HMPUCYTCTBYIOT HOPMBI, CEphE3HO
3aTPyAHSIONINE MTPOLECC TOBCEMECTHOTO PacIIpOCTPaHEHUS TeleMeIMIIMHCKUX yeiyT. Llens nccnenona-
HUSI — PACKPBITh TEOPETUUECKUE XapaKTEPUCTUKU MOHATUS TEIEMEAUIMHBL U €€ COBPEMEHHOE COCTOSI-
HUE, BBISIBUTh IOPUANYECKUE MPEMATCTBUS Ul €€ Pa3BUTHUS, IIPOBECTH CPAaBHUTENIBHBIN aHAIN3 CyIIe-
CTBYIOIIUX IIPOEKTOB MPOTrPaMM SKCIEPUMEHTAIbHBIX PEXHUMOB, OLEHUTH IMPOOJIEMbl U NEPCIEKTUBBI
pa3BHUTHS TEJIEMEIUIIMHCKUX TEXHOJOTHH B COBPEMEHHOM poccuiickod mnpakTuke. MccrenoBanue
OCHOBAaHO HA OTEYECTBEHHbIX M HMHOCTPAHHBIX HAyUYHBIX MCTOYHHMKAX KaK IOPUIUYECKOro, TaK
U MEIUIMHCKOrO XapakTepa, a Takke ACHCTBYIOIIMX M IPOEKTHPYEMBIX HOPMAaTHBHO-IPAaBOBBIX
aKkTax B 00JAcTM MEIUIMHCKHUX YCIyr, IU(POBBIX TEXHOJOIUH, OXpaHbl NEPCOHAIBHBIX JaHHBIX.
Hcnonb3oBanbl (popMalibHO-FOPUAMYECKUN, CPABHUTEIBHO-TTPABOBON, CTATUCTUYCCKUMN, TIPOTHOCTHYE-
ckuif MeTozbl. BeusiBieH psin npoGiieM, TpeOyIoIuUX KOHLENTYalIbHOTO PEIICHNUs, B TOM YHCIIe IpodiieMa
COXPaHHOCTHU NMEPCOHANBHBIX JaHHBIX U ITPO0JIeMa OTBETCTBEHHOCTH 32 MEAUIIMHCKYIO OLIMOKY, BO3HHK-
LIyI0 BCIEACTBHE NPUMEHEHUs] TEXHOJOTMH UCKYCCTBEHHOIO MHTEIIEKTa MIM TEXHUYIECKOrO YCTPOIi-
ctBa. O0e OHU BPSI[ JIM Pa3pelInMbl OKOHYATEIBHO HA CETOIHAIIHEM YPOBHE MPAaBOBOTO PETYJIUPOBAHHUS
U TEXHOJIOTUYECKOT0 Pa3BUTUSL. DTO, OJHAKO, JIUIIb HOATBEPXKIaeT HEOOXOJUMOCTh BHEAPEHHSI COOTBET-
CTBYIOIIMX JKCIEPHMEHTAIBHBIX PEKUMOB, C T€M YTOOBI HAKOIUIEHHBIH SMIUPHUYECKUI MaTepHal
UCIIOJIL30BATh JJIS IOMCKA PEUICHUH CYNIECTBYIOIIUX U aOCTPAKTHO MPOTHO3UPYEMBIX MPOOIIEM.

KaoueBble c10Ba: TeJIeMeTUINHCKAE TEXHOJIOTUH, PETYISTUBHAS IECOYHUIA, IIM(POBBIE HHHO-
Balluu, MCAUIIUHCKUE YCIIYTH, HH(prBaH MEQULMHA, NICPCOHAJIBHBIC NaHHBIC, 3JICKTPOHHAsA MCEIAUIIUH-
cKas Kapra

KonduukT naTepecoB. ABTOp 3a4Bis1eT 00 OTCYTCTBUU KOH(IMKTA HHTEPECOB.
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Telemedicine and experimental legal regimes in the field of healthcare:
problems and prospects for implementation
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Volgograd State University, Volgograd, Russian Federation
P<davidovavlg@gmail.com, davidovaml@volsu.ru

Abstract. In connection with the adoption of Federal Law No. 258-FZ of July 31, 2020
“On experimental legal regimes in the field of digital innovation in the Russian Federation,” a number of
initiatives have been developed to establish experimental legal regimes in the field of telemedicine. The
idea of using digital technologies in medicine is certainly relevant. On the one hand, the prospect of
remotely receiving medical services is practically in demand; on the other, the level of technology
development currently allows for a significant expansion of their implementation. The need to turn to the
institution of an experimental legal regime is due to the fact that the current legislation contains norms
that seriously complicate the process of widespread dissemination of telemedicine services.The purpose
of the study is to reveal the theoretical characteristics of the concept of telemedicine and its current state,
to identify legal obstacles to its development, to conduct a comparative analysis of existing draft programs
of experimental regimes, to assess the problems and prospects for the development of telemedicine
technologies in modern Russian practice. The study is based on domestic and foreign scientific sources
of both legal and medical nature, as well as current and projected legal acts in the field of medical services,
digital technologies, and personal data protection. Formal-legal, comparative-legal, statistical, and
prognostic methods are used. Several problems that require a conceptual solution, including the issue of
the safety of personal data and the issue of responsibility for a medical error resulting from the use of
artificial intelligence technology or a technical device have been identified. Both are unlikely to be
completely resolved at the current level of legal regulation and technological development. This,
however, only confirms the need to introduce appropriate experimental regimes in order to use the
accumulated empirical material to find solutions to existing and abstractly predictable problems.

Key words: telemedicine technologies, experimental legal regime, regulatory sandbox, digital
innovations, medical services, digital medicine, personal data, electronic health record
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BBenenue

OnHMMY U3 TIEPBBIX 325 BOK HA YCTAHOBJIEHHE IKCIEPUMEHTAIHLHOTO TPAaBOBOTO pe-
xuMa B cepe nupoBeIX HHHOBAUMH Mocie npuHATHS B 2020 rogy COOTBETCTBYIOLIETO
¢denepanbpHoro 3akona (Ne 258-®3 ot 31.07.2020) cTanu MHULMATHBEI 10 OKa3aHUIO YCIIYT
B 00nacTu TeneMeMIMHEL. B HacTosmiee BpeMs Ha mopraie regulation.gov.ru pa3MemnieHo
Cpa3y 4eThIpe MPOEKTa MPOrpaMM 3KCIIEPUMEHTAIBHBIX PEKUMOB, TaK WIA HHAYE CBSA3AH-
HBIX C IPUMEHEHUEM HU(PPOBBIX TEXHOJOTHI B MenuuHe. [lomo0Has aKTUBHOCTB B 3TOH
cdepe 00bACHSIETCA KaK MUHUMYM ABYMS NpUYMHAMH. Bo-IepBbIX, TedeMeauLuHa Kak
HaIpaBJIeHUE Pa3BUTHS HOBBIX TEXHOJOTHH W KaK CHOCOO TOBBIMIEHUS JOCTYITHOCTH
MEIULIHMHCKUX YCIIyT BO3HHKJIA TIOCTATOYHO JABHO, U 37IeCh HAKOIUIEH OOJIBIION OIBIT UH-
HoBauuil. [lanaemust, naBias TOTYOK IM(POBU3ALMH B COBEPLICHHO Pa3lIMYHbIX cepax
Halllell )KU3HH, CyIECTBEHHO IOBBICUIIA CIPOC Ha TeJIEMEAULMHCKHE ycayru. Bo MHOrnmx
CIIly4asXx OHHU CTaJM XXU3HEHHO HEOOXOAWMBIMHU. BO-BTOpPBIX, HECMOTPSl HAa HHTEHCUBHOE
pasBUTHE NaHHOH c(ephl B MUPE U aKTUBHBIN CIIPOC HA HEE CO CTOPOHBI OOILECTBA, B POC-
CHICKOM 3aKOHOJATEIbCTBE CYLIECTBYET PsII MPENATCTBUI AJIsl IOJIHOLEHHOTO PAa3BUTHUS
TeJeMEeTUIHEIL.

Ienb uccaenoBaHus — Ha OCHOBE COBPEMEHHBIX METUIIMHCKUX U FOPUINUECKUX HAYU-
HBIX UCTOYHHUKOB PAaCCMOTPETh TEOPETUUECKUE XapaKTEePUCTUKU HOHSITHS TeleMEIUIHBI
U ee COBPEMEHHOE COCTOSIHHE, OXapaKTEPHU30BaTh IOPUANUECKHE TPEMSATCTBH IS €€ pas-
BUTUS, IPOAHAIN3UPOBATH MPOEKTH MPOTrpaMM IKCIEPUMEHTAIBHBIX PEKUMOB, OLIEHUTh
npoOJIeMbl M IEPCIEKTUBHI PA3BUTHSI TEIEMEIUIIMHCKIX TEXHOJIOTUH B COBPEMEHHOM poc-
CHUHCKOM ITpaKTHKE.

IlonsiTHe TeJleMeaUIIUHBI U €€ COBPEMEHHO€ COCTOSIHHE.

TepMHH «TeJeMeAuIIHa» aKTHBHO UCIIONB3yeTcsl ceroqHs B Poccun, kak u B 60JIb-
LIMHCTBE COBPEMEHHBIX CTpaH. B MIMPOKOM CMBICIE TOA HUM IOHHMAETCs CHCTeMa
obMeHa nH(popMaLue MeTUIMHCKOTO XapaKTepa MocpeICTBOM HHPOPMALUOHHO-KOMMY -
HUKaIMOHHKIX TexHonorui (Putilo & Volkova, 2018:125). Ota cuctema MOXKeET BKIIOYATh
JIMCTAaHIIMOHHOE KOHCYJbTUPOBAHHE MAlEHTA, HJIEKTPOHHBIH TOKYMEHTOOOOPOT, JJIeK-
TPOHHBIE CPEICTBA KOHTPOJIS 32 310pPOBbEM MMALMEHTa, CO3/1aHIe 0cO00H MHPOPMAIIOH-
HOH cpenbl U B3aUMOJIECHCTBIS MEIUIIMHCKUX OpPTaHU3aIlui U MMOTpeOUTeIeH UX yCIyT,
a TaKKe OHJIAH-00y4YeHre MEIUIUHCKUX PA0OTHUKOB, OHJIAH-TOPTOBIIIO JIGKAPCTBAMH U
.. (Putilo & Volkova, 2018:125). Ilpu TakoM NOHMMaHUM peyb (PaKTUUECKH HIET
0 pa3jInYHBIX HaNpaBJIeHHUAX IU(POBU3aLMHK chepbl MEAULMHCKUX yciayr. Ha 310 yka3bl-
BalOT U HCIOJIb3yeMble 31ech TepMmuHbI «digital medicine», «digital health», «mobile
healthy», «MedTechy.

AKTHBHOE pa3BuTHe JaHHOW chepsl B Mupe Hauanock B 2000-X, XOTS MpOIECCH
nHGOpPMaTH3aLUN MEAUIUHCKUX YCIyI B Pa3IMYHBIX MCTOYHMKAX OATUPYIOTCA Oojee
paHHUMH TepuojamMu (MCIOJIB30BaHUEM Paauo, TenedoHa U Teierpada Uid Mepeaayn
MeaunuHcKkux aaHHbX (Levanov, Orlov & Merekin, 2013), mosiBneHreM KOMIBIOTEPOB U
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WuTepHeTa, HEOOXOAMMOCTHIO HAOIONIEHHS 32 (DU3MUYECKUM COCTOSTHUEM KOCMOHABTOB
(Craig & Patterson, 2005; Currell, et al., 2000). ITo ganaeM Ha 2018 rox pa3paboTku B
00J1aCTH TEIIEMETUITHHCKIX TEXHOJOTHH Belmuch yke Oonee yeM B 100 crpaHax mmpa
(Maksimov, Diashev & Sinopalnikov, et al., 2018).

B poccuiickoM 3aKOHOATENHECTBE TEPMHUH «TEIEMEIUIIHA» PAaCCMATPUBACTCS TO-
Pa3o yXKe U CBA3BIBACTCS UCKITFOUNUTENEHO C BO3MOKHOCTBIO ITOTyYEHUS TUCTAHIIMOHHBIX
koHcynbTanuii. Denepanbubrit 3akon oT 21.11.2011 Ne 323-®3 (pen. ot 13.07.2022) «O6
OCHOBAaX OXpaHbI 310pOBbs Tpaxkaan Poccuiickoit @eaepanuu» B CT. 2 ONPEACNieT Tele-
MEIUIIMHCKHAE TEXHOJOTHH KaK WH(OPMAIIMOHHBIE TEXHOJIOTHH, 00ECTIeUnBaIOIIIe B3an-
MOJICHCTBUE MEXKTy BPadoM U MAIIMEHTOM, a TaK)Ke HEOOXOIUMBIE JIJIsl 3TOTO UICHTU(H-
KaIlMIo U JOKyMeHTHpoBaHue. OTACIbHOTO MOHSATHS TeJIEMEIUIIMHBI B 3aKOHE HET, TaK KaK
MEHMIIMHCKAsT TIOMOIIb, OKa3bIBaeMasi TIOCPEICTBOM TEIIEMEAUIIMHCKAX TEXHOJIOTUH, He
SIBIIIETCS, TI0 MHEHHIO 3aKOHOJIATENs, OTACIHHBIM BHIOM MEIUIIMHCKOW JEATEIThHOCTH.
Peup uer muib 0 cienupuUUecKoM crocode oKa3aHuss MeIUIIMHCKUX yeiyT (M. [TuceMo
Munuctepcra 3apaBooxpanerus PO ot 9 anpens 2018 1. Ne 18-2/0579 «O pazbsicHeHHn
TIOPSIKA OPTaHU3AINA H OKa3aHHs MEIUIMHCKON IOMOIIN C PUMEHEHNUEM TeIeMeUIIHH-
CKUX TEXHOJOTH»). B Hay4YHBIX MCCIEIOBaHUIX O TEIEMEIUIIUHE TOBOPST KaK O MexXHO-
Joeuueckoll noocucmeme B cucteme 3npasooxpanenus (Fedorov & Stolyar, 2020).

B Cornamienuu o cOTpyJHUUECTBE TOCYAapCTB — WICHOB EBpa3uiickoro SKOHOMHYE-
CKOTO COOOIIEeCTBA M0 CO3/JIaHUI0 M PA3BUTHIO COBMECTUMBIX HAIIMOHAJIBHBIX TEIEMEIH-
HMHCKUX cucteM (pacnopsbxenue Ilpasurenscta Poceniickoit deneparuu ot 03.02.2014
Ne 133-p) nmoHsATHE TEIEMEAUIIMHBI TPAKTYETCS TaK K€ Y3KO Yepe3 «IMCTAaHIIMOHHYIO KOH-
CYNBTAIIHOHHYIO MEAUIINHCKYIO YCIYTY», XOTS TEIEMEIUIIMHCKHIE YCIYTH B TOM Xe JJOKY-
MEHTE OIPENENISIOTCS C TO3UIMKH 0oJiee MIMPOKOTO TOAXOJa M BKIIIOYAIOT HE TOJBKO
JUCTAaHIMOHHBIE KOHCYJbTAIUU, HO U APYTHUE YCIYTH, OKa3bIBaEMbIE C MCIIOJIb30BAHUEM
WH(OPMAITMOHHO-KOMMYHHUKAIIMOHHBIX TEXHOJIOTHNA: KOHTPOJIb (DM3HOIOTHYECKUX Tapa-
METPOB OpTaHH3Ma, MPOBEJCHUE TUATHOCTHYCCKUX U JIEYSOHBIX MaHUIYJIALUN, 0OMEH
pe3yabTaTaMu OOCIEeNOBaHUS, MEIUIMHCKUE BHICOKOH(DEPEHINH, TEICKOHCUINYMEI,
TeJIeCEeMUHAPHI, TEICTCKIIH.

BcemupHast opraHmzanus 37paBOOXpaHEHHS MPHHIA CJenylomiee, I0CTaTOYHO
LIMPOKOE, ONpe/ieieHue TOHATHS TeleMeauuHbl: «IIpenoctaBieHne yciyr 31paBooxpa-
HEHUS B YCIIOBUSX, KOTJa PACCTOSHHE SBISETCS KPUTHUECKUM (haKTOPOM, paOOTHUKAMU
3IpaBOOXPAHEHUS, UCTIONB3YIOMUMHI HHPOPMAINOHHO-KOMMYHIUKAIIHOHHBIE TEXHOJIOTHU
Uit oOOMeHa HeoO0X0MUMON HH(pOpPMAaIIUel B 1EJSIX TUATHOCTHKH, JICYeHUS U npoduiak-
TUKHU 3200JI€BaHUH U TpaBM, NPOBEJCHUS MCCIECIOBAHUN M OLIGHOK, a TaKXkKe JJIS Hempe-
pPBIBHOTO 00pa30BaHHA METUIIMHCKHX PaOOTHUKOB B MHTEPECAX YIyUIICHHUS 3I0POBBS
HACENEHHUs U Pa3BUTHS MECTHBIX COOOIIECTBY .

DaKkTUYeCK! K TEIEMEIUIHE OTHOCST BCE, YTO COOTBETCTBYET CIIEIYIOIINM YEThI-
pEeM MpU3HAKaM.

1. IMeeT 1ienbo IpeaocTapieHue KIMHUYECKON TTOAIEPIKKH.

2. IlpeononeBaet reorpadudeckre 6apbepbl, yCTAHABIUBAET CBSI3b MEXKAY TOIH30BaA-
TeIsIMHU, (PU3HYECKU HAXOAIIUMUCS TaJIeKO JPYT OT ApyTa.

! A health telematics policy in support of WHO’s Health-For-All strategy for global health development: report
of the WHO group consultation on health telematics 11-16 December 1997, Geneva. World Health
Organization.
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3. [Ipenmnonaraet KCIOIb30BAHUE PA3TUUHBIX BUAOB HH(OPMAMOHHO-KOMMYHHKA-
IIMOHHBIX TEXHOJIOTHUH.

4. HanpaBieHO Ha yJTydIlIeHHe 370POBbs HACETCHHS .

bnaromapsi cOBpeMEHHBIM TEXHOJIOTHYECKUM BO3MOXHOCTSIM MEIUIIMHA BCe OOIbIIe
HAYMHAET HOCUTH MTEPCOHANBHBIN M IPOTHOCTHYECKHiA XapakTep: (1) ycuimBaroTcs ee mpo-
(mIaKTHYECKHE BO3MOXKHOCTH, CIIOCOOHOCTh TIPEBEHTUBHO, T.€. IO MOSBICHUAS CHMIITO-
MOB OOpOTHCSI ¢ 00JIe3HBIO; (2) CTAHOBHUTCS] BO3MOKHOM MEpCOHAIHM3AITHS, T.€. yIET UH/IH-
BUJIyaJIbHBIX OCOOCHHOCTEH M MOTpeOHOCTeH maiueHTa; (3) COBEpIIEHCTBYETCS MPOTHO-
3WpPOBaHKE, TaK KaK MOJICKYJIIPHbIC U TEHOMHBIC UCCIICIOBAHUS, UCIIOIb30BAHUE PE3YIIb-
TaToB 00pabOTKM OOJIBIINX JaHHBIX, MATEMATHYECKUX MOJEIEH MO3BOJISIOT MPEACKa3bI-
BaTh Oyaylue COOBITH, CBsi3aHHBIE CO 3m0poBheM manueHTa (Karpov & Khramov,
2021:23).

K mpumepy, muamupyroiiee MECTO B YHCIIE€ HCCIISIOBAHMIA, TOCBSIIEHHBIX TeIEMeIH-
LIMHEe, 3aHMMaeT B HACTOAIIEE BpeMs TUCTAHLMOHHOE HAOIIOJEHHE 3a MallMeHTaMHu
(Gorenkov, et al., 2022). A pamkax nepcoHaJIbHON MEIUIIMHBI pa3BUBAIOTCA TAKUE HAIIPaB-
JISHHsI OKa3aHUs MEIUIIMHCKON MMOMOIIH KaK TEIEMOHUTOPHHT, TEJIEIaTPOHAXK, pacrpee-
JIEHHBIM MOMAaNTHuiA cTarmoHap u tenepeabunurarnus (Fedorov V. F. & Stolyar V. L.,
2020:37). [ToMuMO KITUHUYECKOI OHU MOKA3BIBAIOT BBICOKYIO SKOHOMHYECKYIO (D (HEKTHB-
HOCTB: OJWH Bpad MOXET KypHUpOBaTh B pexuMme mnarpoHaxa ao 100 manueHTOB,
a TpY CHIDKCHHH o0bheMa PYTHHHOW HArpy3KH 3a CUeT HCIOJb30BaHUsA O0oTa — mo 500
(Gorenkov, et al., 2022). [TogoOHast 3 PEKTUBHOCTh CTAHOBUTCS BO3MOXKHOW OJyaromaps
Pa3BUTHUIO HHTEPHETA BEIIEH, B MIEPBYIO OYepeab YCTPONUCTB U MPHIIOKEHUH, TpeHa3Ha-
YeHHBIX JUIS UCTIOIB30BAHHUA B JOMAITHHUX ycloBusax. MHpopMmarmsa 06 obmux nokaszare-
JIX 3/TOPOBBSI, AJIEPTHUECKUX PEAKIHSIX, PE3yIbTaTax aHAIN30B, YPOBHE (PH3NUECKOI aK-
TUBHOCTH TMallMeHTa COOMPAETCs C TOMOIIBI0 «YMHBIX» YCTPOMCTB B 00JayHble XpaHH-
JIUIIA U JaeT BO3MOXKHOCTH OTNIEpaTHBHO (DOPMUPOBATH MIEPCOHATBHYIO CTATUCTUKY TAIlH-
€HTOB, YTOOBI OKa3bIBaTh UM CBOEBPEMEHHYIO ITOMOIIb, IPEAYIIPEXKIaTh 000CTPEHN 3a-
6onesanwuii u np. (Karpov & Khramov, 2021:26). 3HaunTensHO BO3pacTaeT KadecTBO OKa-
3BIBAEMBIX MEAUIIUHCKUX YCIYT MPH UCTIOIH30BAHUY CHCTEM TOIICPKKHU IPUHSITHS Pellie-
Huti Bpadom (CIITIBP) (Gribova, Petryaeva, Okun & Shalfeeva, 2018:27), BKIIO9aromnux
TEXHOJIOTMH UCKYCCTBEHHOT'O MHTEIUIEKTa M MAITUHHOrO 00y4YeHHs, a TaK:Ke OOLIHpHEIE
0a3bl JaHHBIX: KaK KIMHUYECKUX, TaK U aJIMUHUCTPATHUBHBIX (HApUMeEp, 32 pyOekoM
CYIIIECTBYET OOJbIIas MPaKTHKa BBISBICHUS TOOOYHBIX peakiuii Ha IEeKapcTBa Ha OCHOBE
0a3bl TaHHBIX PEIeNTOB U KInHIYecknx naHHbIX (Karpov & Khramov, 2021:32)).

Be3ycnoBHO, 1mo00HBIE MHHOBALMU ObUTH Obl HEBO3MOXHBI (HU HOPHIUYECKH, HU
TEXHOJIOTHYECKH) 0e3 JUIMTEIHHOTO MEepHoia arpodaiuy, TECTUPOBAHUS, TTOCTEIEHHOTO
BHEJIPCHUS B TPAKTHKY .

Ha HavanpHOM JTane Ui BHEAPEHHS U anpoOanuy TeJIeMEIUIUHCKIX TEXHOJIOTHI
BO BCEM MHUPE IIMPOKO HUCIOIB3YIOTCS MUIOTHBIE MPOSKTHI U AKCIIEPUMEHTHI, TTO3BOJISIO-
mpie OmeHUTh 3()(PEKTHBHOCTh PAa3NUYHBIX MPOTPaMM THUCTAHIIMOHHOTO OKa3aHWS II0-
Mony. [1og00HbIN Ty Th XapakTepeH Kak JJis IepeIOBBIX 3apyOeKHbIX cTpaH (K MpuMepy,

2 TenemenuuHa. Bo3MOKHOCTH M PasBUTHE B TOCYJapCTBax-wieHax. JIOKIam o pesysbTaTax BTOPOro TIIo-
OanpHOTO 00CIe0BaHNA B 00IaCTH JIEKTPOHHOTO 31paBooxpaHeHus. Cepus «I'nmobansHas oOcepBaTopus Mo
JNIEKTPOHHOMY  31paBooxpaHenuio». Tom 2 // Bcemupnas opraHuzauusi 3apaBooxpaneHws, 2012.
Pexxum pmoctyma: http://apps.who.int/iris/bitstream/handle/10665/87687/9789244564141 rus.pdf?sequence=
1&isAllowed=y (mara oopamenus: 17.11.2022).
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B BenukoOpuranuu B 2008 r. Oblia peanu3oBaHa mporpamma «JleMOHCTpaIMOHHAs MO-
JIeITb Beeid cucteMb» (6191 maruenT u 238 kaOMHETOB YaCTHOW MPAKTUKH, aHAIINA3 TaHHBIX
npoBoIviIH 6 YHHBEpCcHTeTOB), B 2010 1. mpoekT «OOHOBIEHHE 3M0poBhs» (8000 manmeH-
ToB 1 9 pernonoB B EBpone), 20132015 rr. mpoekt «United4Health» (12000 nauneHTOB,
14 pernonos B 10 ctpanax) (From innovation to implementation, 2016)), Tak u s Poccun
(8 Herenkom aBTOHOMHOM OKpyre P® B 2000 romy B pamkax QenepaibHON TpOrpaMMbI
«etu CeBepa» Hauaioch BHEJIPEHNE TEIEMEANINHCKAX yciryT). Ilo3xe Obu1 peannzoBaH
COBMECTHBIM NMPOEKT ¢ HOpPBEKCKUM LIEHTPOM MHTETPUPOBAHHON MOMOIIM U TEJIEMEIU-
nuHEL B ntore B 2000-2014 rr. mposeaeno 6onee 4000 TeneMeTUIIMHCKIX KOHCYTbTAITAN
JUIS SKUTeENei OTaeHHBIX PailOHOB U MpeIcTaBUTeNel KOUeBOr0 HACEIEHHS .

Pe3ynbTaThl 3KCIIEPUMEHTOB BIOCIEICTBUU CTAHOBSTCS OCHOBOM CHCTEMHOIO Ipa-
BOBOT'O PEryJUpOBaHMs. B OONBIIMHCTBE COBPEMEHHBIX Pa3BUTHIX TOCYAAPCTB TaKOE pe-
TYJIUpPOBaHHUE B HACTOSIIEE BpeMs ocymiecTBisieTcs. Tak, Mo pe3ynpTaTaM MCCIeT0BaHMS
yxe B 2016 1. Gomee momoBUHBI rocynapcTe Epponeiickoro pernona (62 % u3 47 rocy-
JIapCTB, YYacTBOBABIINX B OMPOCE) MPSMO BKIIIOYAIH BOTPOCH! TENE3paBOOXPaHEHUS B
CBOIO TIOJIUTUKY MM CTPATEerHu”,

B Poccum Ha 3aKkOHOZATEIHHOM YpOBHE 3Ta cdepa HAYMHACT DPETYIHUPOBATHCS
B 2017 r., korga B 3akoH «O0 OCHOBax OXpaHbI 3/10pOBbs Ipaxkgan B POy Bkirouaercs
MOHSTHE TEIEMEIUIIMHCKUX TEXHOJIOTUH U CT. 36.2, onpeenstonas 0COOEHHOCTH UX HC-
MIOJIB30BaHUS, a TAKXKe MOI0KEeHUsI 00 MHPOPMAIIMOHHBIX CHCTEMax B cdepe 3paBooxpa-
HEHUS.

Cy1iecTBeHHO BBIPOCIa BOCTPEOOBAaHHOCTh AUCTAHIIMOHHBIX MEAWIIMHCKUX YCIYT U
MHTEHCHBHOCTb X IIPABOBOTO PEryINPOBaHHs B Tepuos manaeMur COVID-19°, 4o 65110
00ycIoBIIEHO ABYMs (DaKTOpaMu: Teperpy’KeHHOCTHI0 MENUIUHCKUX YUPEeKICHUH U
CTpEMJICHHEM ITI0JIe MEHbIIIE BBIXOJAUTH U3 JoMa (B CBSI3U C TPEOOBaHUSMU PEKUMa Ca-
MOU3OJISIIMH WK MPOCTO M3 cTpaxa 3apazuthbes). Ilo manasiM CIIC «["apaHT», MOXHO
MIPOCIIETUTH TaKyI0 AUHAMUKY (POpPMUPOBAHUS HOPMATHBHOM 0a3bl: 3a mepuon ¢ 2019 mo
2021 r. 6buo npuHATO 286 (enepalbHbIX aKTOB, KACAIOUIMXCS IPUMEHEHHUS TeJeMeIH-
OMHCKUX TexHojorui. M3 Hmx 3a 2019 r. — 59 akroB, 3a 2020 r. — 106 akToB,
322021 r. — 97 akTOB. 32 3TOT K€ MEepUO MPUHITO 328 perHOHATBLHBIX aKTOB, B TOM YHCJIE
322019 r. — 31 axt, 32 2020 r. — 158 akroB, 3a 2021 r. — 11.

Bericokuii cripoc Ha TeneMenUIMHY BO BpeMs MaHAEMUW MPHUBEN K 3HAYUTEIHLHOMY
pOCTy KOJIMYecTBa OKa3bIBaEMBIX IUCTAHIIMOHHO MeanuuHCkuX yeuyr (Kobyakova,
Starodubov, Kadyrov, Kurakova & Chililov, 2020). MHoTHe 13 HUX, HECMOTPS Ha pacIiu-
peHrEe HOPMaTHBHOM 0a3bl, TaK M OCTAIMCH BHE MPAaBOBOTO NOJsL. B 4acTHOCTH, peub HaeT
0  MHOTOYHCIIEHHBIX  HWHTEPHET-CEPBHCAX,  IMPEAOCTABIAIOMNX  MEIUIITHCKUE

3 Bye S.M., Hagen O., Karoliussen S. & Sjaaeng E. Project report. Qualitative improvement of health services
for indigenous people in remote areas in the Nenets Region. Tromse: Norwegian Centre for integrated care and
telemedicine. International Conference “Arctic telemedicine” and Project meetings in Nenets autonomous area,
November 19th-24th 2014. Pexxum poctyma: https://ehealthresearch.no/files/documents/Rapporter/NST-
rapport_2015-02_Qualitative_improvement_of health services for indigenous people in remote areas in
_the Nenets Region.pdf. (mata obpamenns: 17.12.2022).

4 Ot unHOBaLWMii K BHEAPEHUIO. DIEKTPOHHOE 31paBooxpanenue B Eponeiickom pernone BO3 // BeemupHas
opranu3auusi 3apaBooxpanenus, 2016. Pexxum pocrtyna: https://www.euro.who.int/  data/assets/pdf file/
0018/310455/From-Innovation-to-Implementation-eHealth-Report-EU-ru.pdf (nara obpamenus: 17.11.2022).
> Manykusi E.B 2020 rogy 4ucio TeNenamMeHToB B Poccuu BBIPOCIIO 10 NATH MMILIMOHOB // Poccuiickas
razera. 15.01.2021. Pexmm poctyma: https://rg.ru/2021/01/15/v-2020-godu-chislo-telepacientov-v-rossii-
vyroslo-do-piati-millionov.html (gara o6pamenus: 20.01.2022).
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KOHCYJIbTAllMHU B PEKUME BUACOCBSI3H HIIH YaTa. AHaJIN3 IPAKTUKH pabOTHI 3TUX CEPBUCOB,
C OJTHOW CTOPOHBI, CBUIETEIBCTBYET 00 N30BITOYHOCTH MHOTHUX MPABOBBIX OIpPaHUYCHUH,
HanOoJIee 3aMETHOU B YCIOBHSAX OCTPOM BOCTPEOOBAaHHOCTH JUCTAHIIMOHHOTO B3aUMOICH-
ctBus ¢ BpadoM (Kadyrov, Kurakova & Chililov, 2020:47).

C npyroii CTOpOHBI, HCCIEIOBAHHS TOKA3BIBAIOT HATMYNE CEPhE3HBIX HEJIOCTATKOB B
Ka4decTBe MPEIOCTaBISIEMBIX JaHHBIMI CEpPBHCAMU YCIyT. Tak, MpOBEJeHHBII B ATOT Iie-
PHOA DKCHEPUMEHT C OOpalleHWEM JIBYX IalMEHTOB, CHUMYJIMPOBABIINX CUMIITOMEI
COVID-19, na 10 pa3nu4yHbIX CaliTOB, MPEAOCTABISIONINX METUIIMHCKIE KOHCYIbTAIUH,
MTOKa3aJ1, YTO MEHBIIE TIOJOBHUHBI M3 ATHX KOHCYJIbTAlIUH COOTBETCTBOBAIM TPEOOBAHUSIM
KadecTBa M MPUBEIH K IMOCTaHOBKE IMpaBmibHOro nuarnosa (Vladzimirsky, Morozov &
Simenyura, 2020).

Bpsin 1 oTCyTCTBHE JOMMKHOTO MPAaBOBOTO PETYIUPOBAHUS SBISACTCS 31€Ch €IUH-
CTBEHHOM WJIM TJIaBHOW NMPUYMHOM HU3KOTO KayecTBa OKa3biBaeMbIX yciyr. boiee Toro,
YHOMHHaHUE O HEOOXOJIUMOCTH TOCYAapCTBEHHOTO KOHTPOJS B OTOM KOHTEKCTE 3BYUYHT
CKOpee Kak MPU3EIB MPEKPATUTh HE3aKOHHYIO JIEATEILHOCTD,  HE pa3BUBAaTh IOKa clladoe,
HO TIEpCTIEKTHBHOE HampaBieHrne. TeM He MeHee, YKpeIUIeHne HOPMATHBHOHN 0a3bl CIo-
COOHO MO3MTUBHO TMOBIUATH Ha PA3BUTHE TE€X YCIYT, KOTOPBIE MOKA CYIIECTBYIOT OeCcCH-
CTeMHO 0e3 YEeTKHX PErJIAMEHTOB U KPUTEPUEB KayecTBa.

DKCIIepUMEHTAIbHBIN MTPABOBOM PEXUM (PETyIATUBHAS TECOYHUIIA) KaK Pa3 HAIpaB-
JIeH Ha BPEMEHHOE OJIOKUPOBaHME IOPUINIECKUX MPETATCTBUHN U pa3BUTHS HHHOBAIIH-
oHHBIX TexHoJoruit (Makarov & Davydova, 2021). Bo3HuKkHYB nepBOHaYaJIbHO B (PHHAH-
coBoii cepe (Zetzsche, Buckley & Arner, et al., 2017), Mozenb peryIsiTUBHON MECOUHULIBI
B HACTOSIIIIEE BPEMS IIIMPOKO IIPUMEHSIETCS B MUPE JIJIS anipoOalliy pa3mnyHbIX MHHOBAITUI
(Makarov, 2022; Wechsler, Perlman & Gurung, 2018). Ecnu skcriepuMeHT OKa3bIBaeTCs
YCIIEIIHBIM, TIPEANoJaracTcsi U3MEeHEHHEe HOPMAaTUBHON 0a3bl sl UCIONB30BaHHUS COOT-
BETCTBYIOIIUX TEXHOJIOTHI B MacIITaOe BCEi CTPaHBI.

IIpo6s1eMBbI IPABOBOTO PEryJIMPOBAHUS TeJeMe T IMHBI

Pa3Butre TenemMenMLMHBI Ha CErOAHSIIHUMN E€Hb CTAJKHUBAETCS C PANOM MPENAT-
CTBHI, 3aJI0’)KEHHBIX B POCCUHCKOM 3aKOHOJIaTENbCTBE. TaK, HOpPMAaTUBHO-IIPABOBbIE AKThI
B 00J1aCTH OXPAHBI 3/I0POBBS COJEPKAT CIETYIOIINE TTOJTOKCHHS:

1) B xadecTBe BO3MOXKHBIX IeJIeH TPUMEHEHHS TEIEMETUITMHCKUX TEXHOJIOTHH 3a-
KpEIUIeHBI TOJBKO HAOIOEHNE 3a 3J0POBbEM MarneHTa (CO0p M aHanu3 JaHHBIX O TOM,
KaK IPOXOJAMT JieueHHe, Ha3HAUYEeHHOe B XOJI€ OYHOrO IpueMa) U NPUHATHE pPEIIeHus o
HEoO0XomUMOCTH O4YHOro mpuema (4. 2 cr. 36.2 denepanpHoro 3axoHa «OO ocHOBax
OXpaHBI 3I0POBbsI Tpaknan B POy, m. 3 [Topsaka opranu3auy 1 OKa3zaHus MEIUITHTHCKON
IIOMOIIM C IPUMEHEHHEM TeJIeMEIUIIMHCKIX TEXHOJIOTUH (yTB. MpUKa3oM MUHHUCTEpCTBA
3apaBooxpanenusi PO ot 30 HosOps 2017 r. Ne 965H). Koppekuus panee Ha3HaYEHHOTO
JIEYEHUs, BbI1a4a 3IEKTPOHHOTO PELENTa Ha JIEKapCTBO, Bblaua CIPAaBKU WU 3aKJIFOUEHHUS
MOTYT OCYIIECTBIISITHCS B PEKUME TEIEMETUIIMHCKONW KOHCYJIBTAIIMU TOJIBKO JIEHaIluM
BpavoM H TOJBKO IPHU YCIOBUH, YTO AUArHO3 OBbLI MOCTAaBJIEH Ha OYHOM mpueme (4. 3,4
cT. 36.2 @3, 1. 47, 51 Ilopsinka). OUHBIN IpHEM, TAKUM 00pa30M, OCTACTCSI OCHOBHOM (op-
MO B3aMMOEHCTBHS Bpaya U IMalMeHTa, a TeJIeMEIUIIMHCKIE KOHCYIbTAllUN BHITOTHSIIOT
BCIIOMOTATEIbHYIO POJIb, PAKTUYECKHU JIMIIb COKpALIas KOJTUIECTBO HEOOXOAUMBIX OUHBIX
MOCEIICHU MEAUITMHCKOTO yupexaeHus. [I[poBecTr KOHCYIbTALNIO U HA3HAYUTD JICUCHUE
WCKIIIOYUTEIHHO B JUCTAHIIMOHHOM Qopmare, a Takke OOpaTHTbCA K APYroMy Bpady,
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KpOMe JIeHalllero 3aKOHO/IaTeNIbCTBO He pa3peniaeT. B utore ocHoBHbIE IpeNMYyIIECTBa Te-
JIEMEIULIUHCKUX YCIIYT CYILIECTBEHHO OTPaHNYUBAIOTCS.

B menom cornamasicb ¢ 000CHOBaHHOCTBIO JaHHOTO OTPaHWYEHUS, CIIELHAIMCTHI
YKa3bIBAIOT, YTO UMEETCSI MHOKECTBO cep, Tlle OHO OKasbIBaeTcs M3NuIHuM. «Hampu-
Mep, B Poccun mpUMEHSIOTCS OTEUeCTBEHHBIE MPOTPaMMHBIE WH(GOPMALMOHHBIE MPO-
IOYKTBI 1J11 MOP(]OJIOTHUECKONH AMArHOCTUKH, ITIOCTPOCHHBIE Ha OOJIaYHBIX TEXHOJIOTHUSX,
KOTOpBIE TIO3BOJISIOT CIIENMAIMCTAM BBISBIISITH OHKOJIOTMYECKHE 3a00I€BaHNS HE MCTIONb-
3ysl MUKPOCKOTIBI — ITPOoObI o(POBaHBI U MOTYT U3y4aThCs AUCTAHIMOHHO. B momo0HbIX
CllyyasixX M IOCTaHOBKA AMArHo3a MOXET OCYLIECTBJIAThCS AMCTaHUUOHHO» (Kadyrov,
Kurakova & Chililov, 2020).

IToMrMoO 3TOr0, OCHOBHOTO OTpaHUUYEHUs, CYIIECTBYET PsIJI CI0KHOCTEH OpraHu3a-
LHUOHHO-IOPUANYECKOT0 XapakTepa, CBSA3aHHBIX C O(OPMIICHHEM M HENOCpPEICTBEHHBIM
OKa3aHUEM JUCTAaHIMOHHBIX MEIULMHCKHUX yCIyr. K HUM OTHOCATCS cileqyrouye.

2) Bce manHbIe 0 IAIMEHTE M HA3HAYEHHOM JICYCHHH BHOCATCS B COOTBETCTBYIOIIYIO
WHPOPMAIIOHHYIO CHUCTEMY (€IMHYIO TOCyIapCTBEHHYIO, cyObekta P®, nmubo unymo)
(4. 4 ct. 36.2 @3), ns maeHTAGUKAITIH TTAITIEHTA B 003aTEIIFHOM TOPSAIKE HCIIOIB3YETCS
enuHas cucreMa uiaeHTudukanum u ayreatudukanyn (. 7 [lopsiaka).

3) CymiecTByIONIHiA MOPSI0K ohopmiieHHsI HHPOPMHPOBAHHOTO JOOPOBOIBHOTO CO-
riacus Ha MEAMLMHCKOE BMEIIATEIbCTBO TpeOyeT MoAnucaHus OyMa)KHOTO JHOKYMEHTa
100 oopMIIEHUS BIIEKTPOHHOTO JIOKYMEHTA C TIOJNMCAHHEM €r0 YCHIICHHOW KBAIU(U-
UUPOBAHHOW DJIEKTPOHHOW TOANMUCHIO WM Yepe3 €JUHYI0 CHCTeMYy HICHTH(QHKALWU U
ayrentupukaimu — ECUA (u. 7 ct. 20 @3, n. 6 Ilopsaka naun nHGOPMHUPOBAHHOTO
JIOOPOBOJIHOTO COTJIacusl Ha MEJULIMHCKOE BMELIATENbCTBO M OTKA3a OT MEJULIUHCKOIO
BMeEIIATEIhCTBA B OTHOLICHUH OIPEEICHHBIX BUIOB MEAUIIMHCKAX BMEIIATEIhCTB (YTB.
nprkazoM MunuctepcTBa 3apaBooxpaneHus PO ot 12 Hos6ps 2021 r. Ne 10511)).

4) TlopsAmok opraHM3alMM W OKAa3aHHWS MEIUITMHCKON ITOMOIMU C MpUMEHEHHEM
TeJIeMETUIIMHCKIX TEXHOJIOTHIA IMpeayCMaTpUBaeT HATHNYNE y MEAUIMHCKOM OpraHn3anun
Creuuanb-HO 000pyIOBaHHOTO TOMELICHUS AJ1s TPOBEICHHSI KOHCYIbTallUi 1100 MOOMITb-
HBIX CPEACTB CBA3H M 000PYAOBAaHMSA IJIsl HPOBEACHHUS TEIEMEAUIIMHCKUX KOHCYIbTalluH B
MOOWIIBHBIX YCIOBHX (11. 5).

5) lysxTer 16, 18 [IpaBun npenocTaBiIeHUs] METUITMHCKUME OpPTraHU3aIMsIMH TLIaT-
HBIX MEIUUUHCKUX ycayr (yTB. moct. IlpaBurensctBa PO ot 4 oxts10ps 2012 r. Ne 1006)
YCTaHaBJIMBAIOT HEOOXOAMMOCTh 3aKJIFOUEHHS J0T0OBOPA HA OKa3aHUE MEAULIMHCKUX YCIyT
B IUCEMEHHOH (hopMe ¢ mepenadeii 0yMaXKHBIX dK3eMIUIIPOB CTOPOHAM JIOTOBOPA.

6) denepanbHblil 3akoH «O6 OCHOBAX OXpaHbI 370pOBbA IpaxkaH B Poccuiickoit de-
Jepanyny 3aKperursieT HAIM4YKUe CTaHJapTOB MEJULIMHCKON [TOMOIIY U KIIMHUYECKUX PEKO-
MeHnanmid. [lepBeie yTBepkmaroTcs QenepalbHbIM OPraHOM HCTIONHUTEIBHON BIIACTH,
BTOpbIE — MEIUIWHCKUMH NpO(ecCHOHATBHBIMI HEKOMMEPYECKHMH OpraHU3alisIMU
(ct. 37). JIroOble OTKJIOHEHUSI OT HUX (IPU NMPUMEHEHUH JICKApPCTBEHHBIX IIPENapaTos,
MEAULMHCKUAX U3AEIUH, IPOAYKTOB JICUEOHOro MUTAaHUS U Ip.) AOIyCKArOTCs TOJIBKO IO
pemeHuio BpadeOHON komuccuu (4. 15 c1. 37). Kpome Toro, ycraHOBIEH CIOKHBIN
MOPSZIOK TOCYAapCTBEHHOM pErucTpanuu MeauiuHckux usnenuit (cr. 38). Bee atu mpa-
BHJIa MOTYT CTaTh MPENATCTBUEM IS alpoOalvy HOBBIX TEXHOJOIMH B MPOLECCE pa3BU-
THS TeIEMEAULINHBL.

Wpest sKCIepIMEHTaIBHOTO TIPAaBOBOTO PEKMUMa 3aKII0YAETCs! KaK pa3 B TOM, YTOOBI
«BPEMEHHO 3a0JI0KUPOBATE)» T€ 3aKOHOAATEIIbLHBIE HOPMBI, KOTOPBIE HE TIO3BOJISIOT IIPOTE-
CTHpPOBAaTh WHHOBAIIUM B YCJOBHSX PEATbHBIX MPaBOOTHOIIEHUI. OIHAKO COTJIACHO
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3akoHy «O0 IKCIIepHMEHTAJIbHBIX MPABOBBIX PEKUMaxX B cepe HUPPOBBHIX HHHOBALIUI»
pelieHne 00 yCTaHOBJICGHUH KOHKPETHOTO peXHMa MPUHUMAaeTcs Ha ypoBHe [IpaButens-
ctBa PO. Takum 00pa3omM co3maeTcs uepapXudeckasl MpaBoBas KOJUTH3HS, KOTAa BOIIPOC O
COOJTFOIEHUH WITH HECOOIIOICHNH TTOJI0KEeHNH (pe/iepaabHOro 3aKOHA PelraeTcsl Ha ypoBHE
MOA3aKOHHOT'O aKTa.

C 1memnpio mpemoTBpaIleHNs TOTOOHBIX KOumH3ui B cepenune 2021 T. mpuHUMAaETCsS
tdbenepanpubrit 3akoH o1 02.07.2021 Ne 331-03 «O BHECEHHH W3MEHEHHHA B OTACIHHEIC
3aKoHoAaTenbHble akThl Poccuiickoli ®denepaiuu B cBsA3U ¢ npuHathueM denepanbHOro
3akoHa «O0 3KCIIEPUMEHTAIBLHBIX TIPABOBBIX pekuMax B cpepe nuppoBbIX HHHOBAIMN B
Poccutiickoit @eaepanuny»y, 3aKpeTUISIONINN TepedeHb TeX cTaTedl neicTByIonmmx Qeme-
pajbHBIX 3aKOHOB, KOTOPBIE TOTEHIIUATBEHO MOTYT MOAJIEKATH «3aMOPO3KE» HA OCHOBAHUU
pelIeHus] MPaBUTENLCTBA 00 YCTAHOBIEHWH KOHKPETHOTO JKCIIEPHMEHTAIBHOTO IPaBO-
BOro pexxuma. Ctarbs 9 3TOro 3aKoHa NEPEYUCIIIET COOTBETCTBYIOIINE MTOJIOKEHUS MEIH-
LIMHCKOTO 3aKOHOJATEIhCTBA (3aKOHA 00 OCHOBAaX OXpaHbBI 3[I0OPOBBS TPaXaaH), CHUMAs
TEM CaMbIM IMOTEHIIMAIBHBIE MPEMATCTBUS Ui NPOBEACHUS 3KCIIEPUMEHTOB B 001acTu
TeJIEeMEAUINHBIL.

IIpakTruecku cpasy mocie 3Toro, B okTsaope 2021 roga, MUHIKOHOMPA3BUTHS OBLTH
MIPEICTABIICHEI JIBA MPOEKTA MPOTPAMM IKCIIEPUMEHTAIBLHBIX MPABOBHIX PEKUMOB, CBSI3aH-
HBIX C MPUMEHEHNEM IU(POBBIX TEXHOJOTHH B MeauirHe. O1Ha U3 HUX Kacalach UCIIONb-
30BaHUSl HMCKYCCTBEHHOTO WHTEIUIEKTa W TEXHOJOTWH aHanm3a OOJBIINX JaHHBIX
B UCCJICJIOBAHUY PYTUHHON KJIMHUYECKOW MPAKTHKH JIJIS OLEHKU 3((DEKTUBHOCTU MTPUME-
HEHMUS JIeKapCTBEHHBIX NpenapaTos’. J[pyras 6blia OCBAIIEHa COOCTBEHHO IPUMEHEHHIO
TeJeMeTHIMHCKIX TexHooruii . B deppane 2022 rosa Ha ohHIHAIEHOM TIOpTaJe IpaBo-
BOI MH(MOPMAINHY TIOABUIICS eIlle OJMH MPOEKT C AHAIOTHYHOH TemaTukoi®. Ho Hu oxuH
X HUX B TeueHue 2022 ropa Tak W HE MPOIIST HEOOXOAMMBIC CTaJUU COTJIACOBAHUS.
B aBrycte 2022 pa3mMeliieH NpoeKT, CBI3aHHBIN ¢ BHEAPEHUEM KOHKPETHOM TelleMeIUIINH-
ckoii TexHonornu «IlepcoHanbHbIe MEIUITMHCKIE TOMOITHUKIY . B peecTpe HMHUIMATHB-
HBIX MPEIIOKEHHM 0 CO3TaHUH SKCIIEPUMEHTAIBHBIX IPABOBBIX PEKUMOB, Pa3MEIIEHHOM
Ha caiite MunsKoHOMpa3BuTHA'", epeunciIen Takke P HHALMATUB, HE MOJTYYHBIINX

¢ TIpoext nocranosnenus [paBurenbcria PO «O6 ycTaHOBIEHMH SKCIIEPUMEHTAIILHOTO IPABOBOTO PEXKUMA B
cdepe undpoBbIX MHHOBALMH U YTBEepKAeHUH [IpOorpamMMbl SKCIIEPUMEHTAIBHOTO IIPABOBOTO peXXuMa B cdepe
U (POBBIX MHHOBAIMI 110 MPOBEAECHHUIO UCCIEIOBAHUN B 001aCTH MPHMEHEHHMS JTEKapCTBEHHBIX MIPEMapaToB
nareHTaMu» D mpoekra 01/01/10-21/00121407 ot 13 oxtabps 2021 1.

7 TIpoext nocradosnenus [Ipasurenscrea PO «O6 ycTaHOBICHHH YKCIIEPUMEHTAIILHOTO [IPABOBOIO PEXKUMA B
chepe nMhPOBEIX MHHOBALUH U YTBEPKACHUH IIPOrPaMMBbI IKCIIEPHIMEHTAIBHOTO IPAaBOBOT'O PeXUMa B cepe
1 (POBBIX MHHOBALMH 0 IPUMEHEHUIO TeJIeMEINIMHCKUX TexHonoruiy 1D npoexra 01/01/10-21/00121390
ot 13 okts6ps 2021 1.

8 [Tpoext nocranosnenus [pasurenscrea PO «O6 yCcTaHOBIEHHH SKCIIEPUMEHTAIILHOTO IPABOBOTO PEXKUMA B
cdepe MbPOBBIX HHHOBALMI 1 YTBEP)KACHUH IIPOrPAMMBbI SKCIIEPUMEHTAIBFHOTO [IPAaBOBOTO pexkuMa B cdepe
U (POBBIX MHHOBALUH 110 HATIPABIECHNUIO MEANIIMHCKAS AEATENBHOCTh C IPUMEHEHUEM TETIEMETUIIUHCKIX TeX-
Honoruid» ID npoekra 01/01/02-22/00124756 ot 7 deBpans 2022 r.

° TIpoexT nocranosienus [TpasutenbctBa PO «O6 yCTaHOBIEHHH SKCTIEPUMEHTANBHOTO IPABOBOTO PEKAMA B
chepe nMhPOBEIX MHHOBALUH U YTBEPKACHUH IIPOrPaMMBbI IKCIIEPHIMEHTAIBHOTO IPAaBOBOT'O PeXUMa B cepe
1 (POBBIX MHHOBANMI 110 HAIIPABJICHNIO MEAUIMHCKAS AEATEINEHOCTh C IPUMEHEHNEM TeJIeMETUIIMHCKIX TeX-
Hosoruit ,,IlepcoHanbHbiec MeAUIUMHCKHE moMomHUKK “» ID mpoekra 01/01/08-22/00131032 ot 31 aBrycra
2022 .

10 PeecTp 9KCIEpMMEHTAIIBHBIX IPABOBBIX PEXKUMOB B c(epe HpPOBBIX HHHOBaIHI / MUHICTEPCTBO SKOHO-
MuYeckoro  pasButua  Poccmiickoit ~ @Denmeparmu  (opuuumansHbA  caiit). Pexxum  moctyma:
https://www.economy.gov.ru/material/directions/gosudarstvennoe_upravlenie/normativnoe regulirovanie cif
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MIOKa MOAJEPKKH (0 MPOBEACHNUHU TPEAPEeHCOBBIX MEIUIIMHCKUX OCMOTPOB B JMCTAHIIUOH-
HOM (opmare C HCIOIb30BAHUEM MEIULUHCKONH H3MEPUTEIbHOH HMHQPACTPYKTYPHL,
0 IUCTaHIIMOHHOM MpOJake PelenTyPHBIX JIEKAPCTBEHHBIX MPEnapaToB H mp.).

Takum 00pa3oM, B HaCTOsIIEE BpeMsI MOKHO OOCY)KIaTh JIMIIbL MPOESKTHl MPOrpaMm
AKCIEPUMEHTABHBIX MIPABOBBIX PEKUMOB B O0JIACTH TEIEMEIUIIUHBI U TBITATHCS CIIPO-
THO3HPOBATH TO, KAaK OHH OYIyT Pear30BBIBATHCS HA MPAKTHKE.

HpOeKTl)I IKCIIEPUMECHTAJBHBIX IIPABOBLIX PEKUMOB B odJacTu TeJIEMEINIINHBI

B nepByio odepenb, MOKHO COIOCTaBUTH JIBE MPOIPaMMBbl, IPEAyCMaTPUBAIOIIHE
MPOBEJICHUE TEJCMEIUIIMHCKUX KOHCYJIBTAlUH Kak aJbTePHATUBHBIC BapUaHTHI
pery/IMpoBaHHs OJHHX M TeX K OTHOIIEHHi (nanee, cooTBeTcTBeHHO, IIporpamma 1'!
u IIporpamma 2'%).

B kadecTBe CyOBEKTOB 3KCICPUMEHTAILHOIO MPABOBOIO PEKUMa B MEPBOM IpoO-
rpaMMe yka3asbl 13 FOpUAMYECKUX JIHII, BO BTOPOIl — BCEro ojiHa opranusanus. [1pu atom
mepBasi porpaMma MpeaycMaTpuBaeT 3HAYNTEIHHO OONBINE U3BbATHH U3 IEHCTBYIOMIETO
3aKOHOJIaTEJIbCTBA.

IMomumo cranmapTHbIX Yacted 2—4, 6 cT. 36.2 denepanbHoro 3akoHa «O0 ocHOBax
OXpaHEI 3JI0POBBs rpaxaaH B PDy, orpaHUYMBarOIINX BO3MOKHOCTH MPOBEICHUS TeIeMe-
JTUIIMHCKMX KOHCYJIbTAIlMM KOPPEKIUEH JeueHHus, HA3HAYCHHOTO HA OYHOM IpHEME,
noGamisiercs 4. 7 ¢T. 20 3TOro 3aKOHa, PerIaMEHTUPYIOIIAs TOPs 0K ohopMiteHUs HHDOP-
MHPOBaHHOTO TOOPOBOJILHOTO COTJAacHs Ha MEIHMIMHCKOE BMEIIATENbCTBO, M. 5 U 7
[opsinka opraHM3anuy W OKAa3aHUS MEIUITMHCKOW ITOMOIIYU C MPUMEHEHUEM TelleMeIH-
LMHCKUX TEXHOJIOTHH, OTPEAETISIONINE HE00X0AUMOCTD UCTIONB30BAHUSA CIIEIHAIBHO 000-
PYIOBaHHOTO TIOMEIICHUS ¥ €UHON CUCTEMbI UACHTU(DHUKAIINY U ayTeHTU(DUKALINH.

B o0enx mporpamMmax ynoMHHAIOTCSI COOTBETCTBYOIME MyHKTHI [lopsinka opranmsa-
LMY ¥ OKa3aHUS MEIUIIMHCKOHN MOMOIIU C MPUMEHEHHUEM TEJIEMEIUIIMHCKUX TEXHOIOTHA,
KOHKPETU3UPYIONINE MMOJIO0KEHUS 3aK0HA, a TAKXKE «3aMopaxxuBaroTcsh» 1. 16, 18 Ilpasun
MPEIOCTABICHUST MEIUIIUHCKUMH OPTraHU3alUsAMHU TUIATHBIX MEAMIMHCKUAX ycuyr (YTB.
rioct. [IpaBurensctBa PO ot 4 okTsa6pst 2012 r. Ne 1006), KoTOpBIe yCTaHABIMBAIOT HEO0-
XOJUMOCTh 3aKJIIOYCHHUs JO0rOBOpa Ha OKa3aHWE MEAMIMHCKUX YCIYyT B MUCHBMEHHOMN
¢dopme.

3nmeck cTouT 00paTUTh BHUMaHHUE Ha TIOCIIEI0BATEILHOCTh U3BSTHS IPAaBUJI IIPH yCTa-
HOBJICHUH SKCIIEPUMEHTAIILHOTO MPaBoBOTO pexknMma. K mpumepy, m. 47 u 51 IIpaBw 3a-
KPEIUISIOT HEOOXOAMMOCTh MPOBEJICHUSI OYHOTO MpHUEMa YIS TOCICIYIOIIUX TeICMEIH-
IIMHCKUX KOHCYJBTAIIUH M ANCTAHIMOHHOTO HaOmonaeHus. [Ipu sTom 1. 48 u 49 pas3su-
BAIOT OTH TOJIOKCHIS, YTOTHSIS, YTO JISHAIIUNA Bpad TOJDKEH ClIeJIaTh COOTBETCTBYIOIIYIO

rovoy_sredy/eksperimentalnye pravovye rezhimy/reestr eksperimentalnyh pravovyh rezhimov (mara obpa-
menus: 17.11.2022).

! TIpoext nocranosnenus [pasurensersa PO «O6 yCTaHOBIEHHH SKCIIEPUMEHTAILHOTO IIPABOBOTO PEKUMA
B cepe mudpoBHIX MHHOBAIMH M YTBEPXKICHUH IPOrPaMMbI AKCHIEPHMEHTAJIBHOIO IIPABOBOTO PEXHMa B
chepe 1MGPOBBIX MHHOBAIMH MO MPUMEHEHHIO TEICMEAMIMHCKUX TexHojorui» ID mpoekra 01/01/10-
21/00121390 ot 13 oktsi6ps 2021 .

12 TIpoext nocranosienus Ipasutenscrsa PO «O6 yCTaHOBJIEHMH SKCIIEPUMEHTAILHOTO IIPABOBOIO PEKUMA
B cepe LU(POBBIX MHHOBALMN M YTBEPXICHUH IPOrPaMMbl SKCIIEPHMEHTAILHOTO IPABOBOIO PEeXHMa B
cdepe nUdpoBEIX HHHOBALMIT 110 HAIIPABICHUIO MEAUIMHCKAS ACSATEIBHOCT C IPUMEHEHHEM TEJIeMeTHIMH-
ckux TexHonoruin» ID mpoekra 01/01/02-22/00124756 ot 7 pespains 2022 r.
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3allUCh B MEAMLUHCKOHN TOKYMEHTAH OOJBHOTO, a TAKXKE B CIydae OTCYTCTBHSA MpeBa-
PUTENHHO YCTAHOBIEHHOTO JWArHO3a MPUHSAThH PEIIeHue 0 HeOOXOIMMOCTH OYHOTO TMPH-
ema. COBEpIIIEHHO JIOTHYHO, YTO CBSI3aHHBIE MEXIy COOOW HOPMBI JOJKHBI «OJOKHPO-
BaThCS» OAHOBPEMEHHO, KaK 3TO CIENIaHO B MEpBOW mporpamme. Bropas He yrmomuHaeT
1. 48 mpaBwiI, YTO HEM30EKHO BHI30BET KOJUTH3HUH B CIIy4ae YCTAaHOBICHHS COOTBETCTBYIO-
IIeT0 SKCIIEPUMEHTAIBHOTO PeKUMa (TIOYIUTCS 9YTO KOHCYIBTHPOBATH MAIlIEHTa MOXKET
HE TOJIBKO JIEHalliii Bpad, HO MMEHHO JIeHaliii Bpad 00s3aH cenaTh 3amuch 00 3TOM B
MEIUIMHCKOMN TOKYMEHTAIIH).

IIporpamma 1 mpegycMaTpuBaeT OTKa3 OT OrpaHMYEHUH, YCTaHOBIEHHBIX 4. 2—4
CT. 36.2 @3, mpsIMO 3aKPETUISIsi BO3MOKHOCTh TIOCTAHOBKH C TTOMOIIBIO TETIEMEANITMHCKOM
KOHCYJIbTallUX MIEPBUYHOTO U (MJIM) OKOHYATEJIBHOTO JMarHo3a U MpaBo MalueHTa oopa-
TUTHCS KaK K JIealleMy, Tak U K IPyroMy Bpady COOTBETCTBYIOIIEH crienuain3aiy. Y Ka-
3BIBAETCS, UTO MMAIMEHT BIIpaBe (HO He 00s3aH) MPEIOCTaBUTEL PE3yIbTaThl paHee MPOBe-
JEHHBIX MCCIIeNOBAaHUM M JaHHBIE MEIUITMHCKON KapThl. [Ipu 3TOM BO BpeMs KOHCYJIbTa-
LMY TAIMEeHT HHOOPMHUPYETCSI O PUCKAX, CBSI3aHHBIX C OTCYTCTBUEM HETMOCPEICTBEHHOTO
OCMOTpa, M TPH HEOOXOAMMOCTH HAIPaBISIETCS Ha JIOTOJHUTENBHBIE OO0CIeIOBaHUS.
31ech e mpeaycMaTpUBaeTCs BO3MOKHOCTD IPUMEHEHHSI C COTIIACHs MAI[HeHTa TEXHOJIO-
T'Hif, OCHOBaHHBIX Ha MCIIOJIb30BAHUHM MCKYCCTBEHHOTO MHTENJIEKTa (TEXHOJIOIMH Malll1H-
HBIX PEKOMEH/IAINI U TTOIJICPKKHU MIPUHATHS BpauyeOHBIX PEIICHUI HA OCHOBE aHAJM3a Py-
TUHHOW MEIUIIMHCKOW IPAKTHKH ), a TAKXKE 3aPETUCTPUPOBAHHBIX METUIIMHCKIX H3/ICIIHH.

IIporpamma 2 ropasno MeHee peBostolinoHHa. OHa MoApa3zyMeBaeT COXpaHeHHe Jei-
CTBHS BCEX MPABWJI, KACAIOIIUXCS 003aTeTbHOCTH OYHOTO MPHEMa U B3aUMOJICHCTBUS C
JieqantuM BpadoM. J[o0aBisieTcss TOIBKO BO3MOKHOCTh OOPAaTUTHCS 32 TeJIeMETUITTHCKON
KOHCYJIbTallued K IpyroMy Bpady (B OTHOIIEHWH HETO MCIIONB3YETCS TEPMUH «METUIIIH-
CKUI1 paOOTHHUK, BBHITOTHSIOIIUA OTAENbHbIE (DYHKIMHU JIEYallero Bpayay) Mpu yCIOBUU
MIPEACTABIICHUS BBITMCKY M3 MEIUIIMHCKON KapThI narueHTa (¢popma 027/y). JloroBop, uH-
(dbopMHpOBaHHOE COTJIacHe M coryiacke Ha 00paboTKy MepCOHANBHBIX JaHHBIX o(opMIIs-
I0TCS B 3JIEKTPOHHOM BHJI€ U OJMUCHIBatOTCS ManueHToM depe3 ECHA.

Ecmu [Iporpamma 2 B cootBeTcTBHH ¢ [lOpsiikoM opraHU3anuy v OKa3aHUs METUIIHH-
CKOH ITOMOIIH C MPUMEHEHHEM TEeJIIEMEINIIMHCKUX TEXHOJIOTHHA MPeIlyCMaTPUBAET €IHH-
CTBEHHBIH c11oc0o0 MIeHTU(UKAIMY TTAIIMEHTA TIPH OCYIIECTBICHUN TUCTAHIIMOHHOTO B3a-
nmoneiicteus — ECUA (enuHast cuctema uaeHTU(UKAUU U ayTeHTUUKAIK), To B [Ipo-
rpamMme 1 mormyckaeTcs meblx 6 BApHaHTOB TaKOW WACHTU(UKAIINU: CIIONh30BaHNE KBa-
TUQHUIMPOBAHHON 2JIEKTPOHHOM TOAINKMCH; TIpocTast dNeKTpoHHas noamnuck yepe3 ECUA;
mpocTasi IEMOHCTpalUs JOKYMEHTa, YAOCTOBEPSIOIErO JIMYHOCTh; UCIOIb30BaHHE OHO-
METPUYECKUX TEPCOHAIBHBIX JTAHHBIX; UACHTH(HUKAIMA TPETHUMU IUIaMu (HAmpuMmep,
OIIEPaTOPOM CBSI3U WIIM KPEIUTHOM OpraHu3aliueii); nHble WAeHTHOUKATOPHI (BKITIOYas a-
poiu, CMC-coobuieHus Ha TeneoH MaueHTa).

3HaunTenpHas moepanuzanus npeaycMorpena [Iporpammoit 1 U B oTHOIIEHUH TEX-
HOJIOTHH, UCITOJIF3YEMBIX B IPOIIECCE OKAa3aHMS TEIeMEIUIIMHCKUX yciayr. B wactHOCTH,
pedb UAET O TEXHOJIOTMH MAIIMHHBIX PEKOMEHAANNH 1 MOAIEPKKY MPUHATHUS BpaueOHbIX
pelIeHu, B TOM YKCIIe Ha OCHOBE aHAN3a PYTUHHOW MEIUIIMHCKON MPAKTHKU U MTOUCKA
AQHAJIOTUYHBIX CITyYaeB Ha OCHOBE 003 TMUEHHBIX JAHHBIX IMallHEHTOB MEIUIIMTHCKON Opra-
HU3AIMY WIA WHBIX JTOCTYIHBIX MeIUIMHCKUX 0a3 (1. 14 ct. 4 [Iporpammsr 1), a Taxke o
MIPUMEHEHUN METUIMHCKUX HM37ENuil, MpelHa3HAYeHHBIX A1 MOHUTOPHHIA COCTOSHUS
opranusma uesnoseka (1. 17 ct. 4 Ilporpammer 1).
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HeynuBurensHO, 4TO Takoe KOJMYECTBO HOBIIECTB, IYCTh A€ M BBOJUMBIX
B OKCIIEPUMEHTAIILHOM MOPSIKE, BCTPETUIIO MPOTUBOAEHCTBUE CO CTOPOHBI MEUIIMHCKHX
YUHOBHUKOB. ByKBanbHO uepe3 2 Mecsila Mocie pa3MElleHHs NPOoeKTa MporpaMMbl AJs
OO0IECTBEHHOI'O O0CYKIICHHs MOsABMIACh HHPOpMaIHd 00 OTPULATEILHOM 3aKITIOYSHUN
Mun3apaBa Ha 3TOT NMPOEKT B CBSA3U C COXPAaHEHHEM PHCKa OKa3aHUs HEKAYeCTBEHHBIX
MEMIMHCKUX YCIyT TPU AUCTAHIMOHHOM B3aMMOJIEHCTBHH Bpaya ¢ mamueHToM' . B Te-
YeHHe TOfla CUTYyalus 3Ta TaK ¥ He TOJy4YHIIa Pa3peIIeHu .

Bo3Hukaer BnedatieHne, YTO MIMEHHO HEBO3MOKHOCTh MPUNTH K KOMIIPOMUCCY IO
[IEPBOMY, CIIMIIKOM paJUKaJbHOMY IPOEKTY MpHUBETA K IMOSBICHUIO abTEPHATHUBHBIX
MIPOrpaMM 3KCIIEPHMEHTANBHBIX PEXUMOB B cepe TeaeMenIInHbI, KaXas U3 KOTOPhIX
3aTparuBaeT JHIIb OJUH K3 MHOXECTBa AaCHEKTOB IPHUMEHEHHsS TeleMEIUIIMHCKUX
TEXHOJIOTUH.

B uvactHOocTH, [IporpamMma 2 akiieHTUPYET BHUMaHHUE MCKIIFOUUTEIBLHO Ha paciiupe-
HUU Kpyra CyObeKTOB, MPOBOAIINX TUCTAHIIMOHHBIE KOHCYJIbTAIlNH, HE MEHSS B OCTalIb-
HOM CYIIECTBYIOIIME MPaBUiia UX MpoBeneHus. [IporpaMmma no NnpuMEHEHUIO MEepCOHAb-
HBIX MEIULMHCKUX OMOIIHUKOB PETJIAMEHTUPYET UCIIONb30BAHUE U3IETUN U1 IUCTaH-
IIHOHHOTO MeMIIMHCKOro Habmonenus . Pe3yspTaThl aHanM3a pyTHHHOMN MeIMIIMHCKOM
MPaKTUKK Ha OCHOBE O0E3IMYCHHBIX JaHHBIX 3aTParkBarOTCs B €IIe OJHOW Mporpamme
U TOJIBKO B KOHTEKCTE MCCIIEAOBaHUN B 001acT 3¢ (HEKTUBHOCTH JIEKaPCTBEHHBIX Mpemna-
partoB'.

JelicTBUTENBHO, KaXK/I0€ U3 3TUX HOBOBBEACHUH TpeOyeT crenn(puuecKoro peryJiim-
pPOBaHUsI W pa3pellieHus] psiia MPaBOBBIX KOJUIM3MHA. lcmosibp3oBaHHE O00E3INYEHHBIX
MEPCOHANIBHBIX JAHHBIX, B YaCTHOCTHU, IPEHAINONAraeT 3aKpelJIEHUE NEPEeYHs NaHHBIX,
TTOTeXKAIKMX O0E3TUIMBAHUIO (MX CIUCOK BKIOYaeT Ooiyee 50 mo3umuit — cM. CT. 5
[Iporpammsr'®), ycTanoB/IeHHe HOpsIKa 00E3TMUNBAHNS, 2 TAKKE KPyra CyOheKTOB, HMe-
FOLLKX TOCTYI K COOTBETCTBYIOLUM JaHHBIM. /{7151 MpUMEHEHUs NEPCOHATBHBIX MEIULINH-
CKHX IIOMOIIHHKOB HEOOXOIMMO TpPenyCMOTPeTh NpaBHWja Ha Cilydail TeXHHYECKOM
HEHMCIIPaBHOCTH NPUOOpa WM HENPABUWIILHON €ro dKCIuTyaTanuu nanueHToM. OtpaboTka
BCEX 3TUX MPABUI MOXKET CTATh LEJbI0 OTACIbHBIX SKCIIEPUMEHTAIbHBIX MPABOBBIX PEXKU-
MOB, €CJIM UX IPOrpPaMMBbI BCE-TAKHU MOJydaT NOAAEPKKY.

Heo6xomumMocTh B 3TOM, Kak IPEACTaBISAETCS, €CTh.

13 Hcakosa T., Kopones H. YTouHeHHbIH guarHo3. MUH3IpaB OPOTUB pacCIIMPEHHUs TeleMeauuuHbl // Kom-
MmepcanTb, Ne5, 14.01.2022. Pexxum mocryna: https://www.kommersant.ru/doc/5158911 (mata obpamenns:
16.01.2022).

14 TIpoext nocranoienus [pasurenscrsa PO «O6 yCTaHOBJIEHHH SKCIIEPUMEHTAILHOTO IIPABOBOTO PEKUMA
B chepe nudpOBBIX WHHOBALMI M YTBEPXKICHHU MPOTrPAMMBbl SKCIEPUMEHTAIFHOIO MPABOBOIO PEXUMa B
chepe nuPOBHIX HHHOBALUH 10 HANIPABIECHUIO MEIMUIIMHCKAS AEATEIBHOCTh C IPUMEHEHNEM TeJIeMeTHIITH-
ckux Texnomnoruii «IlepcoHanpHble MeaUIMHCKHE TOMOIIHUKI»» ID mpoekra 01/01/08-22/00131032 ot 31 aB-
rycra 2022 r.

15 TIpoext nocranosnenust [pasurenscrsa PO «O6 yCTaHOBIEHHH SKCIIEPUMEHTAIBHOTO IIPABOBOTO PEXKUMA
B ctepe 1M(pPOBEIX UHHOBALWKM M yTBEepxAeHUH [IporpaMMbl SKCIIEPUMEHTAIEHOTO IIPaBOBOTO peXHMa B
cdepe nnPPOBEIX HHHOBALMH 110 TIPOBECHHUIO HCCIIEJOBAaHUH B 00JIaCTH IPUMEHEHUS JIEKapCTBEHHBIX ITpera-
paroB nmarrenTamMu» ID npoekra 01/01/10-21/00121407 ot 13 okts16ps 2021 1.

16 TIpoekt nocranosienus [pasurensersa PO «O6 yCTaHOBIEHHH SKCIIEPUMEHTAILHOTO IIPABOBOTO PEXKUMA
B ctepe muppPOBBIX MHHOBALUHM M yTBEpKAeHUH IIporpaMMbl 3KCIEPUMEHTANBHOTO IPABOBOTO PEXHMa B
cepe nuppOBEIX MHHOBALHMH 110 IPOBEAECHHUIO HCCIEJOBAHUH B 00JIACTH IPUMEHEHUS JIEKapCTBEHHBIX Npema-
paroB manrenTamMu» ID npoekra 01/01/10-21/00121407 ot 13 oxtsibps 2021 r.
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HepCHeKTl/IBbl, NpenATCTBUA U HEPAZPECHICHHBIC JUCKYCCHHU

be3ycnoBHO, MPUYMHBI 3aMEAJICHNS] TEMIIOB Pa3BUTHA LU(BPOBU3ALNN HE OTPAHUYH-
BaIOTCA MPOIECCaMU, MPOUCXOISAIINMHU BHYTPH MEAUIIMHCKOM OTPACIH, a SIBISIOTCS CIE/-
CTBHEM IIEpEPACIPEEIICHUS TOCYIapCTBEHHBIX puoputeToB B 2022 roay. Tak, eciau B
2021 roxy aHaim3 00HEMOB 3aKYITOK TOCYIAPCTBEHHBIX METUITHHCKHX YIPEIKICHUN CBU-
JETETCTBOBAJ O CTA0MIIBHOM POCTE 3aTpaT Ha pa3BUTHE WH(OPMAIIMOHHBIX TEXHOJIOTHI
B 3apaBooxpaneHnn (Vygovsky, Elistratova & Fokht, 2021), To mo nanaeiM MuHduHa Ha
HOa0pb 2022 roxa Ha BeCch HALIMOHANBHBIN MPOoeKT «L{ndpoBas s3xoHOMKKa» OBLIO MOTpa-
4eHO TONBKO 42,3% 3a/0’KeHHBIX Ha HeTo B (heiepaqbHOM OFOIKETe CPEICTB! .

[ymaercs, 0lHaKo, YTO ONpPeNIEICHHYIO POJib B OTCYTCTBUU MO3UTUBHBIX CIBUTOB MO
YCTAHOBJICHHUIO SKCIEPUMEHTAIBHBIX PEXKUMOB HUIPAET KOHCEPBATUBHOCTH CAMOTO MEIH-
LUHCKOT0 coobmiecTBa. [lokasaTreabHBIM SBISIETCS] OIPOC 00 OTHOIIEHUH Bpadel K co3ma-
HAIO THQPOBON BCEPOCCHUCKONW 0a3bl MAIMEHTOB, MPOBEICHHBIA CEPBUCOM «AKTHOH
MEIUIIHA» COBMECTHO ¢ coobmectBoM «Bpaun PD». Ero pesynbraTsl HOATBEP)KOAIOT
KpaiiHe BBICOKUI1 ypPOBEHb HEOBEPHSI CO CTOPOHBI MEAULIMHCKUX PAOOTHUKOB K LU(PPOBH-
3aIUM MEIUIMHCKUX JaHHBIX °. AHAN3 3apy6eKHOTO OIbITA MOKA3BIBAET, UTO 3aKOHO/IA-
TeIbCTBO Takux cTpaH, kak CLIIA u Kuraii, To’ke 10BOJIbHO KOHCEPBATHUBHO B YaCTH PETy-
nupoBanus TenemenuuuHckux ycnyr (Vladzimirsky, Lebedev, Shaderkin & Mironov,
2022:39).

OpHa u3 HamboJee OCTPBIX MpoOJeM CBsi3aHa C 3alIUTON MEPCOHAJBHBIX JTAHHBIX
(Makareyko, 2022:70; Zapisnaya, 2021), KOTOpbIE B YCIOBHSIX BceoOwIel HuppoBU3aLnuu
BCE Yallle CTAaHOBATCS IOCTYNHBIMU IIMPOKOMY Kpyry Jull. IIpuMeHUTENbHO K Pa3BUTHIO
TeJEeMETUIIMHCKIX YCIYT 3TO KpaliHe cephe3HOe MPEMATCTBHIE, KOTOPOE, BEPOSTHO, HEBO3-
MO’KHO TTOJIHOCTBIO NPEO0JIOTIETh.

B kxauecTBe BO3MOKHOIO BapuaHTa peleHus MPoOIeMbl peIaraeTcsl UCI0Ib30Ba-
HHE TEXHOJIOTHH pactpeneneHHbX peecTpoB (Akulin, 2020). Kpome Toro, crenuainucTsl
YKa3bIBaIOT, YTO HEOOXOAMMO YHH(PHLIMPOBATh TpeOOBaHUs K crioco0y U ¢opmary mepe-
Jaydl MEJULIMHCKON JOKYMEHTaluH, clioco0aM COTiacoBaHuUs 3asBOK, TOMYUYEHUS 3aKIII0-
YEeHUH, IPerLyCMOTPETh NIPaBO OpPraHU3alMH, OKA3bIBAIOIIEH KOHCYJIbTALMIO, Ha 3aIpoc
JOTIOJTHUTENIFHOW MEAWIIMHCKON MH(pOpMannu, a TakKe MpPaBO KOHCYJIBTUPYEMOW CTO-
POHBI Ha MOJTyYeHHE IOBTOPHOM MM JONOIHUTENLHON TeJIeMEIULINHCKON KOHCYIbTAlUH
(Akulin, Chesnokova, Presnyakov, Pryadko & Guryanova, 2022a:79). K coxanenwuro,
Iake MaKCHMallbHas CTeleHb (opMaln3aui W OOpOKpaTH3alldy Iporecca oOMeHa
nHpOpMaIyeld He TapaHTHPYET OT e yTeueK.

[Ipu sTOM mpeumyiiecTBa MCIOAB30BaHUS 0a3 JaHHBIX IS PAa3BUTUS MEIULMHBI
HACTOJBKO OYEBHUIHBI, UTO HHOTAA 3a00Ta O COXPAHHOCTH MEPCOHABHBIX TaHHBIX BBITIIS-
ITUT U306 TOuHON. CyIIecTByeT MO3UIMSL, COTTIACHO KOTOPOIl BOMPOCH aHOHUMHU3ALIUU UITH
JeTIepPCOHANN3AaLUHN JaHHBIX HAaXOAATCS Ha CETOJHS B TOM 00JacTH, KOrza Mpolie u3Me-
HUTD NICUXOJIOTHIO OOILIECTBA, YEM IIBITATHCS TIIETHO OOECIICUNTh 3aIIUTY JaHHBIX HETo-
HATHO OT KaKUX yTpo3 U Kakoi 1IeHOH. ENMHCTBEHHBIN METOJT «3aIUTh» — 3TO HAYYUThCS

17 Kypawesa A., Kunskuna E. Munuupb noTpatuiio MEHbIIE MOJIOBUHbL 010/uKeTa HampoekTa «{udposas
9KOHOMHKa» ¢ Havyasna roga // Bemomoctu. 14.11.2022. Pexxum mocryna: https://www.vedomosti.ru/economics/
articles/2022/11/14/950126-mintsifri-potratilo-menshe-polovini-byudzheta-natsproekta-tsifrovaya-ekonomika
(mata obpamenus: 20.11.2022).

18 Hapaepa A. Bpauu CUMTAIOT, 4TO MEIMLMHCKHE KapThl JOJKHBI ObITH OyMaHbIMM // BenoMocTw.
24.07.2022. Pexum pnoctyna: https://www.vedomosti.ru/society/articles/2022/07/24/932797-meditsinskie-
karti-bumazhnimi (nara oopamenus: 24.07.2022).
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JUTh C OTKPBITBIMU JAaHHBIMH W CJeJIaTh 3TO OOIIecTBeHHOUW HopMol (Almazov,
Rumyantsev, Kupreev, Murashko, Rodin & Melerzanov, 2020:33).

B npoTtuBHOM ciiydae OyayT ymyIieHbl YHUKaJdbHBIE BO3MOXKHOCTH, KOTOPBIE NTAET
aHamu3 OONBIINX JaHHBIX (HanpuMep, POPMUPOBAHKE TOCTOSHHO Pa3BUBAIOIICICS IKOCH-
CTeMbl MEIWIIMHCKUX 3HAaHWH Ha 0a3e [oKa3aTeNbHBIX W OOBEKTUBHBIX BBIOOPOK).
«Te cTpanbl, KOTOPBIE CMOTYT O00ECIIEYHTh B COOCTBEHHOM PETYIHUPOBAHUH JAaHHOTO BO-
poca MPUOPHUTET Ha Pa3BUTUE aHAJTMTUKH JaHHBIX, @ HE HA UX COKPBITHE, MTOJyYaT CyIlle-
CTBEHHOE NPEUMYIIECTBO U UMITYJILC B PA3BUTUE TEXHOJIOTHI MEIUIIMHBI HOBOTO YPOBHS
n 3mopoBbecOepekeHms» (Almazov, Rumyantsev, Kupreev, Murashko, Rodin &
Melerzanov, 2020:34).

Pemenue npaBoBbIX Mpo0sIeM, CBSI3aHHBIX C TIEPCOHATBHBIMU JaHHBIMH, 3HAUUMO, B
YaCTHOCTU TIOTOMY, YTO TIOJIHOIICHHOE TUCTAHIIMOHHOE KOHCYJIbTHPOBAHUE HEBO3MOXKHO
0e3 HelCTBYIOMIE CHCTEMBI AIEKTPOHHBIX MEAMIIMHCKAX KapT, KOTOpas aKKyMyIHpyeT
MOJIHY IO MH(OPMALIHIO O COCTOSIHUU 37I0POBbsS YSJIOBEKA U OKa3aHHBIX €My METUIIMHCKHX
yCIllyrax, 4To MpeAoTBpaliaeT AyOIMpOBaHUE OOCIEAOBAHUI M MEIUIMHCKUE ONIMOKH,
COKpaIllaeT BpeMeHHBIEC 1 MaTepUaTbHBIE PACXOIBI TPAXKIAaH U BCEH CHCTEMBI 3[paBOOXpa-
venus (Akulin, Chesnokova, Presnyakov, Pryadko & Guryanova, 2022b:74). Hecirygaitao
B CHIA, nanpumep, 3a nepuon ¢ 2007 mo 2018 rr. ucnonp3oBaHUE dIESKTPOHHBIX MEIU-
LIUHCKUX KapT Bo3pociio ¢ 12 mo 90-98 % (Kruse, Stein, Thomas & Kaur, 2018).

[TomMuMoO obecrieyeHHst COXPaHHOCTH MEPCOHANBHBIX JaHHBIX U3 AJIEKTPOHHBIX ME/TH-
IIUHCKUX KapT aKTyaJIbHBIM SIBJISICTCS BOIPOC O MPEJIOCTABICHUH JIOCTYIAa K HUM CaMOMY
namuenty. Tak, B PecnyOnuke ApMeHUs MalleHT MOKET 3aKPhITh JOCTYI K CBOSH HUCTO-
puu 00JEe3HU, a TaKKe MONYYUTh HH(POpMaIuio 000 BCeX, KTO MMEN TaKOH IOCTYII.
B PecnyOmmke KpIprei3cTaH manueHT, MOMHUMO PETyJIMPOBAHUS JIOCTyIa, MOXET caM
CO3/1aBaTh CHPABKH WIH JPYTHe JOKYMEHTHI O 3JJ0POBbE U OTIIPABIATH UX B PA3INYHBIC
opranm3anuu (Akulin, Chesnokova, Presnyakov, Pryadko & Guryanova, 2022b:81).

K coxxanmenuto, HepaBHOMEPHOE YKOHOMUYECKOE W TEXHOJIOTHIECKOE Pa3BUTUE POC-
CUICKUX PETHOHOB OCJIOKHSET MPOIIECC TTOBCEMECTHOTO BHEAPEHHS ITU(MPOBBIX HHHOBA-
uuit. W ecnu s ogqHUX CyOBEKTOB (peliepaliii peaabHOCTBIO SBISIOTCS CHCTEMa DIICK-
TpoHHBIX MenunuHCKkHX KapT (Akulin, Chesnokova, Presnyakov, Pryadko & Guryanova,
2022b) wiM mporpaMMBbl MO HCMOJB30BAHUIO KOMIBIOTEPHOTO 3PEHUS B JUATHOCTHKE
(Morozov, et al., 2021), mis apyrux 3TO BBITISAWT Kak Jainekoe Oyaymee. B atmx
YCIIOBHUSIX YCTaHABIUBATh OOIIErOCyIapCTBEHHBIE MTPABIIIA TI0 BHEPEHHUIO TEX MIIH HHBIX
r(POBBIX HHHOBAIME BPs/ JU 11eJiecoo0pa3Ho. [IpaBuibHee 0TpadboTaTh COOTBETCTBYIO-
M€ MPAaBOBBIE MOJEIH HAa NMpPHUMEpPEe HauOOoJIee NMEePEOBBIX PETHOHOB, YTO W SIBJIICTCS
JOTIOJTHUTENFHBIM OCHOBAaHHEM [T YCTAaHOBIIEHHS TaM JKCIIEPUMEHTAJIHHBIX MPAaBOBBIX
PEKHUMOB.

B kakoii-To Mepe peanuzaius moJ00HbIX IKCIIEPUMEHTOB CIIOCOOHA HE TOJBKO MOBHI-
CUTh YPOBEHb PA3BUTHUS TEIEMEIUIMHCKUX YCIYr, HO U MOJEPHHU3HPOBATh HEKOTOPHIE
MIPaBOBbIE MEXaHU3MBI, IPSMO C TeJIEMEIUIINHON He CcBsI3aHHbIE. Tak, 3HaunTeNbHAS OF0-
POKpaTHU3aIs MPoLecca OKa3aHUsd MEIUIMHCKUX YCIYT CBSI3aHa ¢ HEOOXOUMOCThIO MO/~
TBepkIeHUs (pakTa HHPOPMHUPOBAHHUS MAIIMEHTa 000 BCEX yCIOBHIX M MOCIEICTBUSIX OKa-
3aHUS €My MeIUIIMHCKOW moMomnu. PaHee MBI yke 3aTparuBaiv mpodiemy Gopmann3ma
atoii mponenypsl (Davydova, Filimonova & Seregina, 2020; Davydova, Filimonova,
Seregina, Prodanova & Zekiy, 2020). Ha npakTuke 1mo100H0e HHGOPMUPOBAHHE CBOTUTCSI
K MEXaHWYeCKOMY TIOJNHCAHUIO OOJIBIIOrO KOJMYECTBA pACIEYaTaHHBIX MEIKUM
pru(TOM JOKYMEHTOB, U3YYHTh KOTOPBIC y NAIIMEHTa HET HU BPEMEHH, HU BO3MOXKHOCTH.
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JMCTaHIIMOHHOE B3aUMOACHCTBHE C TTALIMEHTOM B YCIOBHSX OKa3aHHS TEJIEMEIUIIMHCKUX
YCIYT BBIHYXXIAeT MOIU(HULIMPOBATh 3TY MOPaJbHO ycTapeBIIyio npoueaypy. OauH ux
PacCMOTPEHHBIX IPOEKTOB IPOTPaMMbl IKCHEPUMEHTAIBHOIO PEXHMa, B YacCTHOCTH,
3aKperIsieT JTOMOJHUTEIBHBIA CIIoco0 MOoANUcanus HHYOPMHUPOBAHHOTO JOOPOBOJILHOTO
corjacus/oTkasa OT MEAULMHCKOTO BMEIIATENbCTBA B AIEKTPOHHOH (opMe (C MOMOLIBIO
HampaBJIEeHUs] OJHOPA30BOr0 KOJa Yepe3 MpOorpaMMHOE OOecledeHue, MO3BOJIIOLIEe
OJTHO3HAYHO YCTaHOBUTH BOJICU3BSIBICHHUE MAIMEHTa). BrosHE BEPOsSTHO, YTO IKOHOMHUY-
HBIE U COBPEMEHHBIE TEXHOJIOTHHU TAKOT0 «0e30yMakKHOT0» B3aUMOACHCTBHS C TTALIUEHTOM
OyayT oTpaboTaHbl B paMKax MPOBOJMMOIO 3KCIIEPUMEHTA U BIOCIEACTBUN HAYHYT MIPH-
MEHSITBCS TAKXKE B 00J1aCTH OOBIYHBIX METUIIMHCKUX YCIIYT.

OcTpas qucKyccus BeJieTcs U o Bonpocy o puckax npumeHerus CIITIBP. BomHorom
OHA aHAJOTMYHAa TOW, KOTOpas HMMEET MECTO B IOPHIMYECKOM COOOIIECTBE B CBSI3U
C IIEPCIEKTUBOM BHEIPEHUS NCKYCCTBEHHOTO HHTEIIEKTA B CyA€OHYI0 U APYTYyIo Ipodec-
CHOHAIIBHYIO JESITEIBHOCTh. B 000MX CiIydasx cTpax, 9YTO Bpada/IOpHCTa 3aMEeHST pobo-
TOM, MIPHU3HAETCA, KaK MPaBUIIO, HEOOOCHOBAHHBIM M CO3/AIOIIMM JIHIIHEE TPOTHBOCTOS-
HHe B mpodecCHOHATbHON M o0BIBaTenbcKoit cpeme (Almazov, Rumyantsev, Kupreev,
Murashko6 Rodin & Melerzanov, 2020). bonee cepbe3HbIM SBISETCS BOIPOC O TOM,
moxket Jin CIITIBP 3amyTats Bpaua HempaBHIBHOH MOJCKa3KOW MM, HA00OPOT, yoepeyb
ero oT OmMOKU NMpH CI0XKHOM win HetunuyHoM ciydae (Castillo & Kelemen, 2013).
IIpu 3ToM oTMmeuaeTcs, YTO OOLIECTBEHHOE MHEHHME TOpa3fo TEpIuMee OTHOCUTCA K
omwuOKe, JOMYIIEHHOH YeT0BEKOM, YeM K TOH, KOTOpas BO3HHKIIA BCIEJCTBUE ITPUMEHE-
HUs 1udpoBoil TexHonoruu (Almazov, Rumyantsev, Kupreev, Murashko, Rodin &
Melerzanov, 2020:29), nake mpu TOM, YTO CTATUCTHYECCKH IEPBBIC BO3HUKAIOT TOPA3a0
yaire, 4eM BTophie. [IpobiiemMa 3Ta, Kak MpeICTaBIseTCs, ISKUT CKOpee B ATHYECKOH, YeM
B IIPaBOBOH IIOCKOCTH.

3akjoueHmne

PazBuTHE TeneMeIUIIMHCKUX yCIYT ¥ MPUMEHEHHE APYTUX COBPEMEHHBIX TEXHOJIO-
TUi B chepe METUITIHBI — TO SPKHUH MIPUMEp Mporpecca, CTOSIIETo Ha CITyK0e JermoBede-
CTBY. Bnaronap;l UM MCOWIMHCKAas MOMOIb CTAHOBUTCA AJOCTYIHEEC JIIOAAM U OII€paTUB-
Hee, IOCTaBJICHHBIE IWUArHO3bl — TOYHEe, a Ha3HaYeHHoe JiedeHue — d(ddexTuBHEE.
BesycnoBHO, BHEIpeHE HOBBIX TEXHOJOTHH HEN30€XHO BIEYET OMMOKW W HEyJadHbIe
OKCIICPUMCHTHI. Ho a0 He IIOBOA JJIs1 TOTO, 9TOOBI IBITATHECSI OCTAHOBUTEH mporpecc.

Mopenb 3KCIepUMEHTAIBHOTO MPaBOBOT0 peXUMa (PeryIsITUBHOMN IECOYHUIIBI) BO3-
HUKJIa IMEHHO JUIsl TOTO, YTOOBI ITPEOI0JIETh KOHCEPBATH3M IPAaBOBOTO PETYJIUPOBAHUS U
JaThb BO3MOXHOCTb aHp06I/IpOBaTL HOBBIC IICPCIICKTUBHBIC TEXHOJIOTUH, IJI1 KOTOPBIX ITOKa
HE CyIIECTBYeT HOPMAaTUBHO-TIPaBOBO 0a3bl. Peann3oBath 3Ty HICI0 HA MPaKTHKE OKa3a-
JIOCh HE TaK Jerko: B TedeHue 2022 roa HU OJIUH U3 IPOEKTOB SKCIIEPUMEHTAIBHOTO pe-
JKUMa B 00JTaCTH MEIMIIMHBI HE MONy4mI nojuepxku [IpaBurensctBa PD. OCHOBHBIMU
IOPUINYCCKUMHU MPEMATCTBUAMH IJIA 3TOI'0, BEPOATHO, ABJIAIOTCA Hp06JICMa COXpaHHOCTH
MEPCOHANTLHBIX JJAHHBIX U MPO0JIeMa OTBETCTBEHHOCTH 32 MEIUIIMHCKYIO OITUOKY, BOSHUK-
IIYI0 BCIIEACTBHE MPUMEHEHHUS TEXHOJOTHH MCKYCCTBEHHOTO WHTEIIEKTa WIIW TEeXHUYE-
CKOI'0 yCTpOICTBa.

I[YMaeTCH, BOIIPOCHI 3TH, KaK U BO3HUKAIOIIUC B CBA3U C HUMH 3TUUYCCKUC Ka3yChl,
BpSi JIU HAWyT OJHO3HAYHOE pElIeHue B ONvKkaiinien nepcrnekruse. OQHAKO CTOUT TIPHU-
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3HATh, YTO OTCYTCTBHE TAKOTO PELICHHUS — HE TIOBOJI ISl TOTO, YTOOBI OCTaHABIMUBATH MPO-
rpecc. HaoGopoT, anpobamus qudpoBbIX TEXHOJIOTHH B MPHIOKEHUH K MPOdecCHOoHab-
HOHM MEJUIIMHCKON (PaBHO KaK ¥ IOPUINYECKOH) A TEIbHOCTH ITO3BOJIUT HAKOIIUTD JOCTa-
TOYHBIN IMITUPUYECKUN MaTepuan Uil PelieHHss MHOTHX aOCTPaKTHO MPOTHO3HPYEMBIX
npobiem.
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llepesoo A.P. Jleeko

AHHoTanus. Metonosnorus opunuueckoil Hayku B JIaTHHCKOH AMepHKe uMeeT o0LIMe YepThl ¢
MHUPOBBIMU TCHACHIUAMU Pa3BUTHUA METOJOJIOTUHU IMMPABOBBIX HCCJ’[G,}IOBaHHﬁ, BMECTC C TEM OTMCYAIOTCA
0COOCHHOCTH Pa3BUTHUsI IPAaBOBOM MBICIU U IIPAaBOINOHMMAHUS, UMEIOIIUE KYyJIbTYpPHO-UCTOPUUYECKYIO
npupony. Llenpio cTaThy SBISETCS UCCIEAOBAHUE OTIESIBHBIX HAIlPaBICHUH METOONIOTHH JaTHHOAME-
pHUKaHCKOH ropuanveckoit Hayku. duitocodcko-npaBoBas MbICib B JIaTHHCKONW AMEpHKe pa3BUBAETCS B
paMKax IOCHaTypajiu3Ma 1 IMO3UTUBU3Ma U Pa3INYHbIX BaApUAHTOB JaHHBIX TeOpHﬁ. .HaTI/IHoaMCpI/lKaH-
CKYIO IOPUIMYECKYIO HAyKy XapaKTepHu3yeT oOpalleHHe K OOBIYHOMY MHICHCKOMY IpaBy, a €ro sie-
MEHTHI BKJIFOUAIOTCS B JICHCTBYIOILIHE MPABOBBIC CUCTEMBI JIATHHOAMEPUKAHCKUX CTpaH (IOpuAnYeCKUN
wopanusM). B dhokyce natnHOaMeprKaHCKOI TPaBOBOI JOKTPHUHBI IPaBO MPENCTAET KaK COLUAIBHOE
siBIICHHE, EHOMEH KYJIbTYphI U YacTh COLMANIbHOM (rocoduu. Pa3BuTie HHPOPMAIIHOHHBIX TEXHOJIO-
I'uii, BHEPEHUE UX B 3aKOHOTBOPYECKYIO AEATENLHOCTD U CYAONPOU3BOICTBO, CO3/IaHNE MAIlIMHOYHUTae-
MOTO TpaBa CTaBSAT BONPOC O JAIbHEWIIMX ITyTSAX PAa3BUTHUS MpaBa M MPABOBOM MBICIH B paMKax JIByX
HAaIpaBJIeHUH — TEXHUYECKOI'0 COBEPIICHCTBOBAHUS U TPAJAULIMOHHOIO AJIsl TyMaHUTAPHBIX HAYK OCMbIC-
JICHUS COLMAIBHBIX IPOIECCOB.

KiroueBble cioBa: meronosnorus, JlatnHckass AMeprka, TO3UTHBU3M, I0OCHATYPAJIU3M, STOJIOTH-
Yeckasi Teopus IIpaBa, IPaBOBOI TPUAIM3M, COLMONOTHS paBa, IOPUIMYECKUI IUTIOPANTN3M, MEXKIUCI-
IUTMHAPHOCTh
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Introduction

The methodology of legal science in Latin America has common features with
global trends in the development of the methodology of legal research, meanwhile, there
are features of the development of legal thought and legal understanding that have a
cultural and historical nature. The methodology of law is formed not only as theoretical
knowledge, but has applied value in practical legal activities, for example, in the
interpretation of law by courts. Within the framework of this article, it is proposed to
consider certain areas of the methodology of legal science in Latin America, which
includes both worldview and general theoretical concepts, and special scientific methods,
as well as their impact on legal practice.
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Directions of the development of legal thought

1. Doctor of Law Lorenzo Zolezzi and Doctor of Law Fernando de Trazegnies
research “Legal Research, Legal Philosophy and Social Structure in Latin America”
made in the middle of 1970s (based on an analysis of information from Chile, Costa Rica
and Peru), published in the 1975 Legal Yearbook of the Institute of Legal Research of
the National Autonomous University of Mexico (Zolezzi & Trazegnies, 1975), contains
an overview of directions that guide intellectual activity in law in Latin America.
Defining law as part of society, the authors note the importance of research in legal
methodology for understanding Latin American reality.

2. Turning to the origins of Latin American legal thought, Jorge Alonso Benitez
Hurtado draws attention to the fact that during the colonial period in Latin America,
theological thought prevailed, and therefore legal philosophy and positive law were due
to scholasticism, which prevailed in medieval European schools, especially the ideas and
main directions of late scholasticism (the second half of XVI century — the middle of
XVIII century). At the end of XVIII century, Eugenio Espejo, an Ecuadorian enlightener,
physician, and lawyer, criticized traditional jusphilosophy and tried to introduce new
scientific and philosophical ideas to justify the independence of mind from faith, the
human right to intellectual activity (philosophy, law, culture, etc.). Placing natural law in
the historical context of that time, Espejo argued for its orientation towards new
philosophy, including those inspired by French influence. The “enlightened” lawyers of
that time prepared the Creole-led reaction that has brought about the first call to
independence in 1809 and the subsecuent struggle of the colonies for independence in
Latin America. In the first half of XIX century, the spreading theory of positivism gave
rise to the formalist conceptions of law, which came to prominence in South America
through the school of codification thanks to Andrés Bello and his civil code and the
subsequent development of the codification movement (Benitez Hurtado, 2018:419—
421).

3. In general, Lorenzo Zolezzi and Fernando de Trazegnies note the predominance
of the ideas of natural law (jusnaturalism) and positivism, including the doctrine of Hans
Kelsen, as two global trends of Latin American legal consciousness. In addition to the
two types of legal understanding, the authors point to ideas and trends that have such
specific names as “juristic existentialism”, “vitalism” and others, which form an eclectic
combination of natural law and positivism (Zolezzi & Trazegnies, 1975:396).

4. Lorenzo Zolezzi and Fernando de Trazegnies note the spread of the natural law
theory of Heinrich Ahrens, which has an eclectic character, in XIX century in Latin
America. According to Ahrens, the idea of freedom, as scientists note, is subordinate to
the idea of the good, and the good is the harmonization of social groups, values and
institutions. Law, according to Ahrens, is a tool for arranging the society based on the
following principle: it provides for individual freedom but also provides for traditional
values, which in turn supports social stratification.

5. The authors of the research also note that in the first half of XIX century one of
the tasks of the Latin American states after the war of independence was the development
of constitutions and codes of new republics and the arrangement of social regulations
based on these laws. In this regard, there was a need for a philosophy of law, which would
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simultaneously cover the idea of freedom, the idea of progress and state the foundations
of capitalist development, protecting the status of traditionally privileged classes. In the
late XIX — early XX centures, the philosophy of natural law is gradually being replaced
by positivism, the prevalence of the English analytical school is evidenced, in particular
the ideas of J. Austin, according to which law is reduced to the will of the legislator. After
the 1930s, as scientists note, this approach was consolidated with the doctrine of “pure
law” by Hans Kelsen, which “liberated” law from any reflection that went beyond the
legal text. At the same time, this did not mean the end of the development of natural law.
Lorenzo Zolezzi and Fernando de Trazegnies note the acquisition of an eclectic nature
by natural law and its focus, on the one hand, on limiting the legislative power of the
state, on the other hand, on the adoption of the absolute validity of the law.

6. As an ideological and legal direction different from jusnaturalism and positivism,
in the Latin American legal doctrine one can find an indication of jusmaterialism
(Salamanca, 2018, 2013), which is based on historical dialectical materialism in its
enriched form. According to jusmaterialism, the life of peoples is the historical material
practice of reality, and the foundation of law forms the obligation prescribed by “living
matter” to satisfy a person's system of material needs and realize his abilities in order to
be able to create his own life and reproduce the life of future generations.

7. Another page in the history of legal thought, different from positivism, is related
to the egological theory of law of the Argentine lawyer Carlos Cossio (Cossio, 1964).
According to this theory, law is understood as “behavior in intersubjective interference”
(human behavior in its intersubjective collisions and contradictions'). The egological
theory of law offers a phenomenological approach to law based on the critical
phenomenology of Edmund Husserl and the existentialism of Martin Heidegger. As
Marta P. de Catalini notes in her article (Pisi de Catalini, 1991-1992), law, according to
egological theory, is an object of culture, the knowledge of which requires intuition
(according to Husserl), understanding and normative thinking. In accordance with this
theory, the legal norm ceases to be the focus of attention of lawyers as a logical object,
the knowledge of which is possible through a rational procedure, and instead a specific
experience of law is established in all its epistemological-existential-evaluative
complexity (Pisi de Catalini, 1991-1992:53-54). When the egological theory says that
human behavior is the substratum of law, it declares that behavior is law to the extent
that it is the object of knowledge of a lawyer through understanding in its meaning (Pisi
de Catalini, 1991-1992:55).

According to Cossio, understanding of law as human behavior and as an object of
culture of anegological type formed the main divergence from the theory of Hans Kelsen,
based on the identification of law and legal norm. Published in the book “Selected
Problems of the Pure Theory of Law. The Egological Theory and the Pure Theory”
(Kelsen-Cossio, 1952) lectures given by Hans Kelsen in 1949 in Buenos Aires reveal the
most important aspects of the relationship between pure and egological theories of law
and contain the Kelsen-Cossio polemics built in a dialogical form on the divergence of
two theories. Hans Kelsen criticized the egological theory of law for its metaphysical
nature and considered it is necessary to build a theory of law without resorting to the

!'See: (Sorokin, 2016; Strigalev, 2009-2011).
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metaphysical hypothesis of freedom based on the determinism of reality. Carlos Cossio,
opposing the science of law to the natural sciences, considered the problem of human
existential freedom as an integral element of law since this category was related to the
concepts of human, culture and history.

8. The metaphysical philosophical tradition of law can be opposed by the
development of the logical and legal school in Argentina within the framework of juristic
positivism and creation of the normative systems theory (E.V. Bulygin, C.E. Alchourrén,
etc.)”.

9. As a methodological direction developed by Brazilian and Argentine lawyers
(M. Reale (Reale, 1980), V. Goldschmidt (Goldschmidt, 1967), M.A. Ciuro Caldani and
others), one can note concepts that involve consideration of law in a triune composition
(teoria tridimensional”, “three-dimentional theory”; “trialismo juridico”, “legal
trialism”), as: 1) originating from humans behavior — the sociological aspect, 2) perceived
from the point of view of normative significance — the normological aspect, 3) assessed
from the standpoint of fairness — the “dikelogical” aspect (Campos, 2006:163). The
interaction of three elements (fact, norm and value) can be expressed in three ways:

Legal Science — Fact — Value — Norm
Sociology of Law — Norm — Value — Fact
Philosophy of Law — Norm — Fact — Value (Robledo Rodriguez, 2007-2008:272).

According to Alejandro Robledo Rodriguez, “trialism” enriches juristic
methodology by explaining law in terms of a triune approach (as fact, value and norm),
and thus forming a holistic understanding of law (Robledo Rodriguez, 2007-2008:278).

10. The above mentioned methodological directions indicate the relations between
law and social theory since law and sociology deal with the same object — society
(Carvajal Martinez, 2016), although each of the areas of knowledge has a different focus
on the juristic norm, the preparation process of a juristic text and a professional lawyer.
According to Jorge Enrique Carvajal Martinez, in Latin America in XX century, legal
dogma prevailed which was far from social sciences and social reality. The development
of post-juspositivism contribute to the emergence of various theoretical directions in
sociology of law, including the culturology of law, juristic pluralism. The researches that
have become widespread in sociology of law can be divided into four components: first,
these are researches related to law and state institutions, in particular, the administration
of justice; second, the study of relations between social movements and the role of law
in the implementation of their demands; third, papers that study different legal systems,
known as researches of legal pluralism; and, finally, an area of research that analyzes the
transformation and role of legal institutions in the context of globalization.

11. As noted above, the sociology of law focuses on the study of legal systems in a
broad sense, which include not only the system of state law, but also other “legal systems”
coexisting with it (complexes of local customs, corporate rules, traditional law, etc.)
(Antinez Sanchez & Diaz Ocampo, 2017). According to the basic idea of juristic
pluralism, along with the legal order established and maintained by the state, another one
arises, to a certain extent autonomous in relation to the first one (Kostogryzov, 2015:105).

2 See: (Antonov & Lisanyuk, 2013).
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Juristic pluralism, which became widespread in the late XIX — early XX centuries,
as a reaction against positivism, became the central topic for discussions within the
framework of anthropology and sociology of law only in the 60-s of XX century, and
received new directions of development in the constitutions of Latin American countries
in the late XX — early XXI century. New generation Latin American constitutions
recognize the right of Native Americans to live in accordance with their “customs,
traditions, forms of social arrangement” (Constitution of Guatemala 1985, article 66), “to
preserve, develop, apply and practice their own customary law” (Constitution of Ecuador
2008, articles 57, 10) (Kostogryzov, 2015:105). Article 2 of the Bolivian Constitution
2009 refers to guaranteering, within a single state, the rights of the indigenous Native
American population to autonomy, self-government, original culture, recognition of their
institutions and unification of territorial entities in accordance with the Constitution and
law.

The constitutionally guaranteed right to indigenous peoples to preserve and develop
traditional forms of existence and social arrangement is an expression of the idea of
interculturality and can be implemented in various forms. Thus, for example, the
constitutional proclamation of Ecuador as a multinational and intercultural state involves
the creation of “new form of co-existence of citizens in their diversity and harmony with
nature in order to achieve good living®, sumak kawsay” (preamble to the Constitution of
Ecuador 2008). At the same time, “development”, according to the Constitution, means
an arranged, sustainable and dynamic set of economic, political, social, cultural and
ecological systems that guarantee the implementation of worthy living, sumak kawsay
(article 275 of the Constitution of Ecuador).

The appeal to such a philosophical idea as “Buen Vivir” (Spanish) (“Good living”
(English), Sumak kawsay (Quechua) and Suma qamafa (Guarani))*, which in essence
means “life in its entirety”, was necessary to justify an alternative to neoliberalism and a
possible way out of the crisis that the Andean region experienced at the dawn of XXI
century. Based on the traditional worldview of the indigenous peoples of the Andes and
Amazon forests, the concept of “Buen Vivir” is seen as a progress of collaborative
improvement in the quality of life, based not only on extended access to goods and
services that meet human needs, but also through the strengthening of social cohesion,
community values, active participation of society in decision-making, respect for cultural
diversity, sustainable interrelation between economy and nature, a harmonious
relationship between person and nature (Larrea, 2015:2).

12. Moving from the conceptual directions of the methodology of law in Latin
America to special research methods, one can refer to the project on the methodology
and paradigms of juristic research implemented at the University of Columbia (Bogota)
and published as “The Matter of Method” collection (Agudelo-Giraldo, 2018:189). In the
final part of the scientific paper, the methods used in juristic research are presented in a
generalized form (see Table 1°).

The choise of a research method or methods depends on which aspect of law
(normative, factual, or normative-factual) the researcher plans to study. Thus, to study

3 Note: worthy, good, happy life (synonymous words forming possible translation of “buen vivir”).
4 See: (Cardoso-Ruiz, 2016).
3 Note: The Table is given in the author's translation from Spanish into Russian (Agudelo-Giraldo, 2018:189).
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the normative aspect of law, it is necessary to research the validity and force of legislative
acts, to apply dogmatic and hermeneutical analysis of law, whereas for the study of the
factual aspect of law, research in the effectiveness of the force of legal norms, research
of a social and legal nature will be essential. The economic analysis of law, as the authors
of the research note, includes the methods of the sociology of law and the theory of law.
A special group of research are those that involve the construction or reconstruction of
legal concepts taken from legal practice. Legal research requires consistent use of
methods, types of research and levels of analysis (Agudelo-Giraldo, 2018:186). As an
independent scientific direction of research, the authors point to the methodology of
legislative activity, which is based on compliance with the criterion of logical sequence
(coherence) in order to ensure the harmonious functioning of the legal system (internal
perspective) and effective influence on the behavior of normative subjects to solve social
problems (external perspective) (Agudelo-Giraldo, 2018:188).

Table 1. Research methods

Logical Semiotic
and Legal Political Economic Social (language
mathematical analysis)
Deductive Weighing Comparative Statistical Quantitative Analytical
Inductive Economic Futurological Qualitative Synthetic
analysis
Abductive Grammatical Triangulation | Analytical and
interpretation synthetic
Dialectical Teleological Critical Paraphrase
interpretation
Systematic Contextual Case studies
interpretation
Systematic
interpretation

13. Interdisciplinarity in Latin American science is part of the heritage of critical
Latin American social thought, which was born from philosophers who considered it
necessary to use a combination of history, sociology, economy, psychology, literature,
culture and philosophy to solve social and political problems of the early XX century
(Oliver Costilla, 2007:135). The meaning of interdisciplinarity is defined not as an
artificial connection of disciplines, but as serious work between related disciplines that
can share the means available to them whenever they inclide an internal dialogue of
epistemology, methodology and theoretical categories that differentiate them (Oliver
Costilla, 2007:139).

As an interdisciplinary category, the author of the article “Interpretation in law and
in art. Initial approaches” Leticia Bonifaz examines “interpretation” in law and in art
(Bonifaz, 2012). Law, like a work of art, is created by human and exists in order to be
explained or clarified. Law, as the author notes, does not exist only in codes, but in the
interpretation in normative statements that are exercised by subjects of law. The creative
nature of the interpretation of works of art and law, despite the differences in the subjects
of interpretation, limits, rules once again emphasizes the relation between law and culture
as the result of human creative activity. According to the author, the judge in the process
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of interpretation always strives to ensure that the language of law at the same time reveals
the meaning and contains opportunities for settling specific situations (Bonifaz,
2012:154).

Interdisciplinary areas of research can also include research in interstate integration
and its legal support, philosophical and legal understanding of integration processes
(Bermudez Torres, 2011; Ciuro Caldani (coord.), 1997).

14. Special juristic methods are used not only in theoretical research in law, but also
in resolving regulatory conflicts, for example, in the practice of the Court of Justice of
the Andean Community. Thus, for example, the Court of Justice of the Andean
Community has developed the criteria for granting an intercession for interim measures
within the process of annulment (nullification) of an act of the Community on the basis
of systematic and teleological interpretation of Article 21 of the Treaty Creating the Court
of Justice and Articles 35 and 105 of the Statute of the Andean Court. The Court stressed
the importance of systematic interpretation of rules of procedure of the Andean
Community, based on the provisions of Article 35 of the Statute of the Andean Court,
which states that court proceedings under this Statute are intended to ensure the
effectiveness of the rights of persons being under its jurisdiction; maintaining the
integration spirit; observance of the legal equality of the parties and guarantee of
competent legal procedure. The systematic interpretation of Article 21 of the Treaty
Creating the Court of Justice together with Articles 35 and 105 of its Statute, which takes
into account the teleological element (the purpose of the norm) and ratio legis (the
meaning of the norm), has enabled the Court to come to the conclusion that the rule
contained in paragraph 3 of Article 105 of the Statute of the Court®, does not establish a
time limit in relation to: the exercise of the right by the complaintant to demand a
temporary suspension of the application of a norm or an act disputed in the manner of a
claim for annulment, or the application of other provisional measures; the exercise by the
Court of its power to impose an provisional measure during the consideration of a claim
in a case on recognizing an act as invalid and until an appropriate decision is made on
the merits’.

15. The development of information technologies, their introduction into lawmaking
activity and proceedings, creation of machine-readable law raise the question of further
ways of development of law and legal thought in the framework of two directions —
technical improvement of “digital law” and traditional for the human sciences
understanding of social processes® (Nufiez Ponce, 2021). These problems are the matter
of discussion in Latin America within the framework of scientific workshops, and certain
thematic courses in digitalization of law have been introduced into the educational

¢ Article 105. Temporary Suspension and Provisional Measures (The Statute of the Court of Justice of the
Andean Community, adopted by the Decision of the Andean Council of Foreign Affairs No. 500 dated June
22,2001).

7 See: The Decision of the Court of Justice of the Andean Community dated July 31, 2020 in case 02-AN-2019
on invalidation of the Decision of the Commission of the Andean Community No. 848. Available at:
https://www.tribunalandino.org.ec/decisiones/AN/02-AN-2019.pdf  [Accessed 20th  October 2022].
(in Spanish).

8 Vivant, M. (2019) The "digital law": between a technical approach and a societal reflection / ICT law in Latin
America. Montevideo: la Ley, 1311-1320. (in Spanish).
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process in legal specialities. Digitalization brings new methods of analysis of legal
documents and decision making on the basis of the usage of artificial intelligence
programs. Thus, modern methods of work with algorithmized law, as well as methods
for solving legal cases on the besis of artificial intelligence programs (Poryvaeva, 2022;
Gavrilov, 2022; Ponkin, 2021) can compete with the traditional for the human sciences
methods of research. The balance between the customary and the newest directions in the
methodology of legal science can be found, for example, in improving the technological
part of legal practice, the legal technique of legal acts, the operations of searching and
analyzing legal information, while maintaining the traditional research methods for legal
science that involve direct human intellectual activity. Lawyer and philosopher Luis
Recasens wrote that “Law is an objectified social life”®. At the same time, Recasens
explained that law is an objectified human life, when we contemplate it as pre-established
and pre-formulated legal norms. This is a formula, a model of the activity of a typical
human who lives in a society that is currently computerized, robotized, but is still a social
life (Santiago Carretero, 2017:19). It seems that despite the changes in the surrounding
reality, law research cannot be separated from society and perform outside the reflection
of a human who continues his way in a changed reality.

Final Statement

A review of methodological directions in the legal science of Latin America
concludes that there are two main directions of the development of philosophical and
legal thought — jusnaturalism and positivism, and various variants of both. In addition,
Latin American legal science and practice is characterized by an appeal to the historical
roots of law, traditional Indian law, inclusion of its elements in the current legal systems
of Latin American countries (legal pluralism). All this emphasizes the versatility of the
phenomenon of law as the social feature in the focus of Latin American legal doctrine.

Law has a rich set of tools for solving scientific and practical tasks, and these
methods are either properly legal or borrowed from other sciences, which expands the
possibilities for researching law and its institutions on the basis of interdisciplinary and
transdisciplinary approaches.

The development of information technologies and “digitalization” of law create
additional opportunities for analyzing legal information and solving specific legal
situations but cannot replace the essential basis of law as the feature of culture and part
of social philosophy.
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Mpucsara Ha Nnoa4naHCTBO B 0Te4YE€CTBEHHOW UCTOPUM
M NpUCSAra Ha rpaXxaaHcTBO B coBpeMeHHou Poccuu:
Tpaguuum u HoBaUumn

P.1O. [louexaen' = ><, H.B. Tapacos

HanronanbHbIH Hcclie0BaTENbCKUM YHUBEPCUTET «BhICIas HIK0JIa SKOHOMHUKIY,
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Annotanusi. Bxmouenne B denepanpasiii 3akoH «O rpaxmancte Poccuiickoit depeparumy
ITyHKTa O IPUCSTE IIPU IPHUHATHH POCCUICKOT0 rpaxkaancTsa B 2017 r. 1enaeT akTyalbHbIM OCMBICIICHHE
HCTOPUYECKOTO OTBITA CYIIECTBOBaHUS TaKOro HHCTUTYTa B Poccuu panee. [lpeanpuHumaercs moneiTka
CPaBHUTEIHHO-IIPABOBOTO aHAJIN3a COBPEMEHHOTO HMHCTUTYTA HPHUCATH IIPU HPUHATHU POCCHUICKOrO
rpaXJaHCTBA C AaHAJIOTMYHBIMM HHCTHTYTaMH, CYIIECTBOBaBUIMMU Ha Pycu, B MOCKOBCKOM
rocynapctse, Poccuiickoit umnepuu. Ilpu 3ToM noguepkuBaercsi, 4To B TEUCHHUE JUIUTEIHHOTO BPEMEHH
WHCTUTYT TPHUCATH He ObUT (hOPMAaNbHO 3aKpeIUieH, NMPHYeM TaKoe 3aKpelUieHHe paHee MpPOU30LLI0
B OTHOILIIEHHHM BBIXOJIIEB U3 CTpaH BocToka, B TO BpeMs Kak IpHcAra eBpoleines, IPUHUMAaBLIMX POC-
cuiickoe NOAJaHCTBO, HE PErIaMeHTHPOBAIach 110 (popMe U CoAepKaHUI0. ABTOPBI CTABAT BOIIPOC O TOM,
B KaKOH CTENeHU NP BBIPAOOTKE COBPEMEHHOM MPHCATU NPH BCTYIUIEHHH B POCCHICKOE IPayKIAHCTBO
YUUTBIBAJIUCh UCTOPUYECKUE TPAIULIMU Hallel CcTpaHsbl. [ oTBeTa Ha HEro MPOBOJUTCS AHAJIU3 OCHOB-
HBIX COCTABISIOIIMX HMHCTUTYTa IPHUCATH — YCJIOBUH €€ IPUHECEHHs, LEPEMOHHUH, COJEpXKaHUA
U IOPUIMYECKOro 3aKpeIuieHus. MccnenoBaHue MPOBEICHO ¢ UCMOIb30BaHUEM (hopManbHO-IopHINYe-
CKOT'0, HICTOPUKO-IIPAaBOBOT'O U CPAaBHUTEIBHO-IIPABOBOI'O METO/IOB.

KuroueBble cji0Ba: KISITBa, pOTa, HIEPTh, MOATAHCTBO, TpakaaHCTBO JpeBHsis Pycs, MockoBckoe
napcTBo, Poccuiickas umnepus, Poccuiickas ®enepanus
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The oath at the adoption of the Russian allegiance / citizenship:
traditions and novelties
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Abstract. Inclusion of the clause on the oath at naturalization in the Federal Law “On Citizenship
of the Russian Federation” in 2017 makes understanding of historical experience of such an institution in
Russia in the past, relevant. The paper is an attempt of comparative legal study of the modern institution
of the oath at naturalization and similar institutions that existed in the Ancient Rus’, Moscow state,
Russian Empire. It is emphasized that for a long time the institution of the oath was not formaly
established; however, it was established at first in relation to natives of Eastern countries, while the oath
of Europeans who accepted a Russian citizenship was not regulated in form and content. Authors raise
the question to what extent the historical traditions of our country were taken into account in the
development of the modern oath of Russian citizenship. To answer this question, the basic elements of
the institution of the oath including terms of adjuration, ceremonial, content and legal formalization have
been examined. The study is mainly based on the formal-legal, historical-legal and comparative-legal
methods.
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BBenenune

Bxmouenne B ®epepanbubiii 3akoH «O rpaknmanctBe Poccuiickoit Denepanmmy»
m. 11.1 o mpucsAre mnpu NPUHITHH POCCUMCKOTO T'pakJaHCTBAa CYIIECTBEHHO YBETUYMII
MHTEpeC UCCIeA0BaTeNe K pHUcare Kak NpaBoBoMy MHCTUTYTY. [Ipexne ucciaenoBarenu
YAESUTN OCHOBHOE BHUMAHUE IPUCSTE, KOTOPYIO IIPUHOCHIIN JIMLA, BCTYIABLINE B OIpe-
NeNIEHHYI0 JOJDKHOCTH BomHCKoW mpucsare (Grishakina, 2015; Markhgeym, 2017),
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a B UICTOPUKO-IIPaBOBOM acIeKTe — TaKXKe MPHUCATE KaK I0Ka3aTebCcTBY B cyae. [losnenne
B OTEYECTBEHHOU IPAaBOBOM MPaKTHUKE HOBOH KAaTErOpPHH MPHCATH JENaeT aKTyaIbHBIM
oOpalieHie K HCTOPUIECKOMY OIBITY IPUMEHEHHUST aHAIOTHYHBIX HHCTHUTYTOB B Poccun.
B nocjieAHEC BPEMS TOABUIICA P pa60T, TMOCBAIICHHBIX MMPUCATE ITPU NPUHATUN TTOAAaH-
CTBa WJIU TPXKIAHCTBA, OJTHAKO CIICIIUAIMCTHI, KaK MIPABHUIIO, THOO0 BBIACISIIN MPU3HAKU U
TaBajy onpeneiacHue naetutyTa nmpucsaru (Rusakova, 2008), mn6o oOparmaamch K aHAIA3Y
ncropudeckoro ombiTa npuHecenus npucsru (Kruglyakova, 2008; Stashchak, 2013),
60 — K I0OpUANYECKON XapaKTepHUCTHKE HHCTUTYTA, BBeAeHHOro B 2017 r. (Drogavtseva,
2021; Kaveev, 2019; Rusakova, 2017; Chaplitskiy & Markhgeym, 2018). B macrosimeit
CTaTbC MPEANPUHUMACTCA IOINBITKA CPABHUTCILHO-IIPABOBOTO aHAIM3a MPUCATU HA IO~
JIAHCTBO B IPOILIOM U COBPEMEHHOM NPUCATH IPU MIPUHATUHU IPAKIAHCTBA.

DTOT aHANM3 HE CTOJb CXOJNACTHYECH, KAKMM MOXKET MOKA3aThCs Ha TIEPBBIA B3TJISI:
HCCIIEIOBATENN COBEPILIEHHO CIPABEIMBO YKa3bIBAIOT, YTO OJHOW W3 (PYHKIMN MPHUCATH
SIBJIIETCS] TPUOOIIIEHNE TPUCATAIONIETO K KyJIbTyPHBIM HEHHOCTSM TOH CTpaHbl, TpaKaaH-
CTBO KOTOPOH MpruoOpeTaeTcs Mociie MPUHECSHHUS IPUCATH. A Cpeay IEHHOCTEH, KOTOpbhIe
Poccust nexmapupyeT ceromHsi, UMEIOTCS 3JEMEHTHI TPaJUIMOHHON KYJIbTYyphl HalleH
CTpaHbl, HOPMHUPOBABITHECS B TeUCHHE CTOJETHIH. COOTBETCTBEHHO, IIETBIO CTATHH SBIIS-
€TCd MONIbITKA BBIACHUTH, KAKHUEC 3JIEMCHTLI 3TOI'O0 MHCTUTYTa 6BIJ'II/I COXpaHC€HbI U3 HUCTO-
PHUKO-TIPABOBOTO OITBITA, & KAKUE SIBJISTFOTCS HOBBIMHU.

BapuaHThI IPUCSATH HA NOJJAHCTBO
B JIpeBHeit Pycu, MockoBckom napcerse u Poccuiickoii umMmnepuu

B ncroprdeckoil 1 HCTOPUKO-TIPABOBOM Hayke HauboJee paHHUM IIPOTOTUIIOM TIPH-
CSTH Ha MOJAJAHCTBO MPUHATO CUUTATh KISTBY, WIH «POTY», H3BECTHYIO €Ille CO BpEMEH
Hpeneit Pycu IX—X BB. B caMbIX paHHHUX UCTOYHHUKAX CBEICHUN 00 3TOM HMHCTHTYTE HE
TaK y> MHOT'O, TEM HE MEHEe MOKHO YTBEP)K/IaTh, UTO €€ MPUHOCHIIH, KaK IPaBUIIO, IPE-
CTaBUTEIH CITy>KUJIOW 3HATH — CHaval1a 00spe, 3aTeM IPYKUHHUKH, KOTOPBIC KIISUTHCh THOO
«TOJIOBY CIIOXKHUTB» 3a KHS3s, JUOO «CIYXKHUTh >KHBOTOM»d. YTIOMHHAHUS O KIISITBE
0oJiee MMUPOKUX CIIOEB OOIECTBa (HampuMep, JKUTENeH ropoaa B mesrom) B Jpesueii Pycu
CJIMHUYHBI U TaK:Ke OOJIbIIIEC OBUIN CBSI3aHBI C 0053aTEIILCTBOM KIISBIIIMXCS CTOSATH 32 KHS3S
B 60pb0e ¢ ero mpoTuBHUKaMH. Kak npescraBiseTcs, HoJJOOHOTO po/ia KIISITBBI B OOJIbIIIEH
Mepe MOTYT OBITh COOTHECEHBI JIHO0 C 3aMaJHOEBPOIEHCKAM CPETHEBEKOBBIM OMMAaXKEM,
00 C COBPEMEHHON MPUCATOW IPH BCTYIUICHUH B JOJHKHOCTH WIIM TMOCTYIUICHHH HA BO-
eHHyto cinyx0y (Rusakova, 2008:12; Stefanovich, 2008:170, 174—176, 183).

B kakoii-To Mepe paccMaTpuBaeTcs B KaueCTBE MPOTOTHIIA IPUCSITH HA TOAIaHCTBO
TaKXe JJOKOHUYAHUS BEIUKUX U YJIeTbHbIX KHsA3el XIV — Havyana XVI BB., TOXKE COMPOBOXK-
JABIIUECS] MPUHECEHUEM KJISTBHI (KpecTorenoBanueM). OqHAKO IMojlaraeM, OHU €IIe B
MEHBIIIeH CTETIEHH COOTBETCTBYIOT COBPEMEHHOW NPHUCATE MPH MPUHSATHH TPaXKJTaHCTBA!
(dhopmabHO U (GaKTHUECKH 3TO OBUTH JOTOBOPHI C B3aUMHBIMH IIpaBaMH, 00SI3aHHOCTSIMHU
Y TApaHTHSIMHU JOCTATOYHO ITUPOKON BHYTPEHHEH aBTOHOMHH YICIbHBIX KHI3EH B CBOMX
BIIaIeHUAX. UTO ke KacaeTcsi KpECTOIEIOBAHMS, TO 3TO OBLI JIUIIIb PUTYAaJl, COIIPOBOXK/IAB-
IV IPUHATHE TOKYMEHTA U CBU/ICTEIHCTBOBABIIIHIA O HAMEPEHUHN CTOPOH €T0 HCIOIHATh
(Stefanovich, 2008:182, 186; Hanak, 2014:119-121; Agamben, 2011:29-30).

[pucsra Ha moIaHCTBO B 00JIee MPUBBIYHOM CETOJHS IIOHUMAaHUU, TIOXKAITyH, BIiep-
Bble OblIa MpoBeAeHa B Hamel crpane B 1598 r., mocne u3bpanus Ha mapctBo bopuca
I'omyHoBa. Heob6xonuMocTs pucaru ObUTa O9€BHIHA U COBPEMEHHUKAM, U COBPEMEHHBIM
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HCCIIeIoBaTeNsIM: Ha CMEHY AMHACTUM PlopukoBHYeH, 4bs BiacTh Oblia «OT Oora» H,
COOTBETCTBEHHO, HE TpeOoBaa OHUINAIEHOTO IPU3HAHUS CO CTOPOHBI HOAIAHHBIX, IPH-
nieJ HpeACTaBUTENb COBEPLICHHO APYroro CeMeHCTBa, BCELENO OOS3aHHBIH TPOHOM
MMEHHO BCEHapOJHOMY BHIOOPY Ha 3¢MCKOM co0ope. M0)KHO COTIIaCHUTHCS C MHEHHEM, YTO
C 3TOr0 BPEMEHH IpHCATra CTajla paCCMAaTPUBATHCS HE KAaK JMYHAs BEPHOCTH MIPABUTEIIO,
3aHMMAaBIIEMY TPOH B HACTOSIIEE BPEMs, a MOHApXy KaK MHCTUTYTY, BOILIOIIABIIEMY
co0oii rocyaapctBo. [loaToMy mpucsra ocymecTBIAIaCch Ha OCHOBE CHEIHAIIFHO pa3pado-
TAaHHOM KpECTOLENOBAILHONW 3amucd ¢ (OPMYJIMPOBKONW O0S3aTENbCTB IMOAJAHHBIX,
KOTOpBIE OTCYTCTBOBAJIM B KIISATBEHHBIX 3alMcAX, B yacTHocTH MBana IV. C nensto neru-
THMAIIH CBOEH BIIACTH HOBBIN IAph PEIINII IIPOBECTH OOPS IPUCATH HA BEPHOCTH CO CTO-
POHBI HaceJeH!s, MPUYEM BhICIIIasl 3HATh MPHUCITHYJIA eMy YXKe cpa3y Iocie u3bpanus, B
Mapre-anpene 1598 r., Torna kak OOJBIIMHCTBO HACEIEHUs, B TOM YHCIIE M B PErHOHAX,
MIPUCSTANO IO CEPEIMHbBI CEHTAOPS — Ha OCHOBE YKA3HBIX I'PaMOT, Pa30CIaHHBIX BOEBOAAM
(Koroleva, 2020:73-75).

B nepuon CMyThl B TEKCTax HMPUCSAKHBIX IPAaMOT YacTO MEHABLIMMCS MOHapXxam
Hapsay ¢ 0OIMMU 00s13aTeNbCTBAMHU MOJAAHHBIX IOCTOSHHO YKa3bIBAJINCh U crierudude-
CKHeE — B YaCTHOCTH, HE U3MEHSTh, HE BCTYINAaTh B OTHOWIEHUS C IPYTHMHU MTPETEHACHTAMHU
Ha TPOH M UX NPUOIIKEHHBIMU M cO001IaTh 00 U3MeHe IpyTruX. XapakTepHo, YTO H CaMH
Lapy MpH BCTYIUIEHNH Ha TPOH (Takxe HaunHas ¢ bopuca ['ogyHoBa) npuHiManu Ha cebs
oIlpelesiCHHbIE 00s13aTeNbCTBa epe MOAJAHHBIMY, YTO IO3BOJIIET BUAETH B MPOLEAype
MIPUCATH COXpaHEHHE MPEKHUX dNIeMeHTOB goropopa (Kamentseva, 2019).

Cy1iecTBeHHbBIE U3MEHEHMSI B MIPHUCATE MOAJAHHBIX IIPOUCXOAIT MpH Lape Alekcee
MuxaiinoBuue: B 1654 r. co3gaercs crenyanbHas «4MHOBHAs KHUTa», B KOTOPOM, BO-Tep-
BBIX, MPOM30ILIA 3aME€HA TPAJAULIIMOHHOTO KPECTOIENOBaHMS KIATBOM Ha EBanrenuu, Bo-
BTOPBIX, CTAJ] YETKO PETIAMEHTUPOBATHCS caM MOPSI0K IPUHECEHUS MTPUCATH, B-TPEThUX,
CTaJIO MPaKTUKOBATHCS BKIIOUYEHUE B TEKCT MIPUCATH TAKXKEe M IMEHU HaCJIeAHUKA IIPECToa
(Koroleva, 2020:78-79).

B nanpHeiieM periaMeHTalys TeKCTa MPUCITH MPU BCTYIUIEHHH HOBOTO MOHapxa
Ha TpecTosl OBUI 3aKperuieH yka3oMm ummnepaTtopa Anekcanapa [ ot 18 ampens 1801 r.,
MOCBAIIEHHBIM «(OpMe TUTYJIA €r0 UMIIEPATOPCKOTIO BEIUYECTBA»: B HEM Oblja, MOKAITYH,
BIIEPBBIE YETKO 3a()MKCHPOBAHO «KJIATBEHHOE OOEIIaHue», T.€. MOJIHBIH TEKCT MPHUCATH
poccuiickoMy Trocyaapio, KOTOPBI COXpaHsuIcsl BIUIOTh A0 naieHus Poccuiickoit
uMIepun’ .

Jlo cux mop peus 1u1a 0 IPUCSATE Ha MOAJTAHCTBO HOBOMY T'OCYyIapio HaCETIeHHS, paHee
HaXOJUBILETOCs B MOJIAHCTBE Y €r0 JIETHTUMHOTO IpeiecTBeHHIKa. Teneps oOpaTuMest
K UCTOpUH (OPMHUPOBAHHUA MHCTUTYTA MPUCATH Ha MOANAHCTBO MHOCTpaHueB. OH Takxke
MIPOIIEN JUIMTENbHYIO BOJIOLUIO U CPOPMHUPOBAIICS OKOHYATENHHO JIUIIb B MOCIEIHEH
yeTBepT XIX B.

B nepuon pesueit Pycu 1 MockoBCKOro rocyapcTBa Takoro MHCTUTYTa HE CyIie-
CTBOBAJIO: MIPUHATHE HHOCTPAHIA («MHO3EMIIa») B IMIOJAAHCTBO TOI'O MM HHOTO PYCCKOTO
KHS351 OCYIIECTBIISIJICS «aBTOMATHYECKW» B CIIydae MPUHATHS UM IpaBociaBusi. CuTyanus
MEHSETCS MOCIIE CYIECTBEHHOTO paclIMpeHys TeppuTopun Poccun 1 akTHBHOTO B3aUMO-
JIEUCTBUS CO CTpaHaMmM 3amana U BocToka, korjia B MOAaHCTBO MOCKOBCKHX rocyaapeu
CTaJIi IEPEXOANTh HE OT/IENbHbIE JINIA, CEMEHCTBA | TIp., a IIeJIble PETHOHBI C MHOTOYHC-
JICHHBIM HaceJIeHHUEM.

! Tlonnoe cobpanue 3akonoB Poccuiickoii umnepuu. Cobpanue nepsoe (ganee — IIC3PH). T. XXVI. CII6.:
Tun. II Ora. CENBK, 1830. Ne 19841. C. 614-616.
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Kak Hu mapaokcanbHO, B OTHOIIEHUH €BPOTIEHIIEB, KeENABUINX PUHATH POCCHIICKOE
TO/TAHCTBO, B TEYEHHE JOJrOro BPEMEHH HE OBLIO 3aKPEMIeHO THIOBOH MpHCATH:
KISITBBI Ha BepHOCTh npuHocwiauch ad hoc. HanmpotuB, B OTHOLIEHHSX CO CTpaHaMH
Bocroka yxke ¢ koHna XV B. ctan GOpMHPOBaTbCS MHCTHTYT IIEPTH (OT MEPCHICKOTO
«UIapT-HaMe» — «KJIITBEHHAs 3alKChy), KOTOPHIN yxe K pyoexxy XVI-XVII BB. umen uet-
Kuit hopMyssIp, T.e. THIIOBOE coieprkanue. [IpuamHON MOSBIICHHS IIEPTH CTaja HEBO3-
MOKHOCTD PacIpOCTPAaHEHHSI HAa OTHOIICHHUS C BOCTOYHBIMH HapOJIaMH PYCCKOM MPaKTHKU
npucsru kak kpecrouenosanus (O’ Neil, 2006:32; Zaytsev, 2008:4—6)°.

HcToprueckn mepTh NOHAYANY SBISIIACH MEXAYHAPOIHO-IIPABOBBIM COIVIAIIEHAEM:
BOCTOYHBIE rocyZapu — oT KpeIMCKOTO XaHCTBa 10 MOHTOJIBCKHX TocyaapeT (Heuschert-
Laage, 2020; Serruys, 1958) — wisnuce B MHUpe W JpyXO€ POCCHHCKMM MOHapXaM.
Onnako o mMepe npoaBMXKeHHsI Poccun Ha BOCTOK 3TOT MHCTUTYT CTasl TpaHCHOPMHUPO-
BaThCs B IPUCSTY HA BEPHOCTh MOCKOBCKUM LIapsIM CO CTOPOHBI HOBBIX MO JaHHBIX — HAPO-
noB Ypaina u [loBomkesa, Cubupu u mp. Pernonanspable BIacTH, IPUBOAMUBIIHUE K MIPHUCATE
HOBBIX MOJIaHHBIX, ONUPATHCH Ha pa3padoTaHHBIN (HOPMYIIIP, OAHAKO UMENH MIPABO aJlal-
THPOBAaTh €ro K KOHKPETHBIM YCIOBHSAM — B YAaCTHOCTH, B 3aBUCHMOCTH OT PEITUTHO3HON
MIPUHAUIEKHOCTH NpHUcsraonmx HaponoB (Slugina, 2017:15-16). YauBepcanpHbI Xa-
pakTep mwepTH OO0YCIOBII JUTUTENBHBIN MEpUOJ e MPUMEHEHHS: TTOAO0OHOTO poja KIIAT-
BEHHbIE OOCIIAaHUs CO CTOPOHBI BOCTOUHBIX «BIIAJENbLEB» MBI MOXKEM 3a(HUKCHpOBATh
Jaxe B nepBod monoBuHe. XIX B., KOrja Ka3axCKU€ XaHbl IPHU BCTYIUIEHUM HA TPOH
npucsrany poccuiickuM umneparopam (Vasil’ev, 2020: 284, 291). CTouT OTMETHTH, BIIPO-
YeM, YTO MPUHECCHHUE TaKOW MPUCTHU («IIEPTOBaHKE») HE SIBISUIOCH OAHOCTOPOHHUM aK-
TOM: €My HpEALIECTBOBAJIO M3JaHHE COOTBETCTBYIOLIETO LAPCKOro (MMIIEPAaTOPCKOIO)
yKa3a O IPUHATHH COOTBETCTBYIOILIETO HapoAa B MOANAHCTBO, MPUYEM B TaKOM yKase,
KaK MPaBHJIO0, COAEPIKAIUCH HE TOJIBKO 0053aTeNIbCTBA HOBBIX MOJAAHHBIX MEpe] POCCHii-
CKHM T'OCYAapeM, HO M OIIpeJeSICHHbIE TapaHTHU TOKPOBUTENBCTBA («MHIOCTH») CO CTO-
POHEI €T0 CaMoro.

IIpakTuka «mIepTOBaHUSA» HMeENa OIpeAeNeHHbIE Heyno0cTBa JUIsl pOCCHIcKOn
MPaBOBOM MPAKTUKU. Bo-1IepBbIX, B CHITy BOCTOYHOM TpaaAULNH (U3 KOTOPOid, COOCTBEHHO,
1 ObLTa pelUITUpOBaHa MIEPTh) TaKas MpHUCATa UMesIa IEPCOHN(DUIIMPOBAHHBIN XapaKTep:
€€ IPUXOJUIIOCHh IIPUHOCUTH KaXAbII pa3, KOT1a Ha IIPECTOJ BCTYIA]I HOBBIA POCCUUCKUI
MOHApX WM € MPaBUTENb TOrO HapoJa, KOTOPbI NMPUHUMAI POCCUNCKOE MOAIAHCTBO.
Bo-BTOpEBIX, MHOTHE IIEPTH SBJISINCH OMJIMHTBAMHM, U HE BCETAa UX IEPeBOJ ObLI ayTeH-
THYHBIM, B PE3yJbTaTe YEro y POCCUMCKUX BJIACTEH U NPUHABIIMX POCCUICKOE MOIJAaH-
CTBO «HMHO3eMIIEB» (DOPMHPOBAJIOCH pa3sHOE IMpEACTaBICHUE O MpaBaxX M 00sS3aHHOCTAX
rmoamanctBa (Akishin, 2005; Bodger, 1980:47).

IlepBrle TOMBITKE yHHUBEpPCAIM3AMA TPUCATH TPH TPHUHATHU TOAJIAHCTBA
WHOCTpaHIaMH ObUIM MPEeINpUHATHL B Hadane umnepckoro nepuona: [lerp I BmepBrie Ha
3aKOHOAATEIILHOM YPOBHE 3a()MKCHUPOBAJ MPUCSITY WHOCTPAHLEB — JJIS LIBEJICKUX IUICH-
HBIX, NT0’KETIaBIINX OCTaThes B Poccnn. OtHaKo BIIEpBBIE CTAHAAPTHBIN TEKCT IMPUCATH Ha
BepHOCTh Poccuiickoii mmmepuu OBUT 3aKperieH B 3aKOHONATENbCTBE HMITIEPATPHIIBI

2 JI1060MBITHO, YTO CaMO CIOBO «IIPUCATa» B PYCCKOM NMPaBOBOIl NMPAKTHKE CTAIO MCIIOJb30BATHCS JIMLIbL
B XV B. B poliecce aKTUBU3ALMK OTHOUICHUH cO cTpaHaMu BocrouHoii EBponbl U mpuMEHSIIOCHh IperMyie-
CTBEHHO Ipu B3anMoeiicTBuu ¢ [lonpieii, JInTBoit u ux npexncrasutensamu (Stefanovich, 2008:168-169).

3 BrocinecTBUM JaKe JUIs IPUBEIEHNUS K IpUCsTe HaceeHns CUOMpH C Pa3HbIM BEPOHMCIIOBEAHIEM HCIIONb-
30BAJIUCH «CITUCKH C TMIPUCATH» U «IIEPTOBaNBHBIC 3anmuch» (Zuev & Slugina, 2011:185).
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Enuzasets! IlerpoBHbl B 1747 1.; XapakTepHO, YTO B COOTBETCTBYIOIIEM CEHATCKOM yKa3e
HAPSTy C PYCCKOSA3BIYHBIM BAPHAHTOM MPHCATH UMEJICS TAKKE H HEMEIKOA3BIUHbIIL".

U0 KacaeTcst peIUruo3H0oro acekTa, To y>ke B nepuo MoCcKOBCKOTO LIAPCTBA HAUU-
HaeTcsl 0TKa3 OT TpeOOBaHMS MEePEX0/ia B IMPaBOCIaBre KaK HEIIPEMEHHOTO YCIIOBHS TIPH-
HATHA POCCHICKOTO oAnaHcTBa. Tak, OpiBIIMeE ognanHble KazaHckoro n AcTpaxaHCKOTro
XaHCTB B cepenuHe X VI B. npurocHn npucsry Ha Kopare®. Bo BpeMst MOCKOBCKO-TIOJTb-
cKoif BoWHBI 1654—1667 TT. eBpeu T. [ poiHO mpucsTranu pocCUiCKAM BIacTAM Ha OCHOBE
«Bepbl MO UX 3akoHY»’. COOTBETCTBEHHO, B MMIEPCKHiIl TEpHOJ 3Ta MpaKkTHKa Oblia
MPOIOJDKEHA U, HAPUMED, HE BO3HUKIIO HUKAKUX Mpo0JieM, Koraa HaceJaeHue Bocrounoit
[Ipyccun npucsrano Ha BepHOCTh Mnepatpulle Ennszasere [lerposue B 1757 u 1758 rT.
T0 JIIOTEPAHCKOMY OOpsAy B MPUCYTCTBUU CBSIIEHHHUKOB COOTBETCTBYIOLIEH KOH(peccun
(cp.: Skinner, 2009: 162).

XapakTepHo, YTO MpHUCATa Ha MOJJaHCTBO B uMIiepckoil Poccun, kak u B EBporne
HoBoro Bpemenu, mepecrana HOCHUTh B3aUMHBIN XapaKTep: HUKAKUX O003aTEIBCTB
CO CTOpPOHBI FOCYAAapCTBa, MPUHUMABIIETO JIMIO B MOAJAHCTBO, B HEM HE CONEPIKANIOCH.
HccnenoBarenn 060CHOBaHHO CBSA3BIBAIOT ATY TEHISHIIUIO C Pa3BUTHEM TOCYIapPCTBEHHO-
MIPaBOBOTO 3aKOHOAATEIHCTBA, B KOTOPOM ITOAPOOHO PErIaMEHTHPOBAJICS CTATyC MOJIIaH-
HOT0, €T0 NpaBa U 00A3aHHOCTH, IO3TOMY CMBICIIA JIOTIOJHUTENBHO BKIIIOYAaTh UX B TEKCT
npucsry Bnact He Buaenu (Shvengelbek, 2003:1-2).

B XIX B. FHCTUTYT NPHUCATH IIPU IPUHATUU POCCUICKOI0 OAJAHCTBA HHOCTPaHIIaMH
MOJTy4aeT JOMOJHUTEIBHYIO U BeCbMa MOAPOOHYIO PETIIAMEHTAINIO, B PE3yJIbTaTe Yero
MIPOUCXOANT OKOHYATENbHBIH OTKAa3 OT «3alaJHOW» M «BOCTOYHOI» MPAKTHKH H,
COOTBETCTBEHHO, (haKTHUECKH OTMEHsSETCS «meproBanue». B 1864 r. B CBox 3aKkOHOB
Poccuiickoii nmneprn ObIT BKIIOYEH 3aKOH O TOPSJIKE BCTYIUICHHUS] HHOCTPAHLIEB B IO/-
JAaHCTBO, KOTOPBIM ONPEIEIIAIICS YeTKUN NOPSAAOK IPUCATH IPU HaTypanusauuu. Bo-nep-
BBIX, HHOCTPAHILy TPeOOBaoCh MPOKUTH B Poccum He MeHee 5 JIeT; 3TOT CPOK MOT OBITh
yMeHbIIeH 1100 MHHUCTPOM BHYTPEHHHUX [N, JIMOO TYpKECTaHCKHUM U MPHUAMYPCKHM
reHepa-Ty0epHaTOpaMy B CBOMX BJIAJIEHUSX — COOTBETCTBEHHO, JISI BRIXOAIEB U3 Cpell-
HEa3WaTCKUX XaHCTB U KUTaWIeB WK Koperner (cT. 836, 845, 848, 852). Takxke ocoObie
npaBa ObLIM YCTaHOBIIECHBI Il pa00YMX-MUTPAHTOB U3 YUCIIA O0Irap v APYruX HHOCTPaH-
IIeB IIPABOCIIABHOTO BepoucoBeAanus B Tudmucckoit rydepaun u HoBopoccuiickom kpae
(ct. 856). Kpome Toro, eciiu HHOCTpPAHEIl COCTOSI HAa POCCUICKOM CITyk0e, OH MOT OBITh
MPUHAT B TMOIJAHCTBO B JI0O00OE BpeMs MO XOJAaTaliCTBy CBOEr0 HEIOCPEICTBEHHOTO
HavyambHUKA (CT. 852). BO-BTOpHIX, HA OCHOBAaHWU PEUICHHUA O NMPUHATHH TPaXKTaHCTBA
WHOCTpaHEell IPUHOCHJ MPUCSTY B MPUCYTCTBUY I'yOSPHCKOTO MPABJICHUS WA MECTHOTO
MOJIMIIEHCKOTO yIpaBieHus (C pa3pelleHus TyoepHaTopa), eClii K€ HHOCTpaHel PUHH-
MaJl POCCUHCKOE TTOAJAHCTBO 32 Py0eKoM, TO B IPUCYTCTBUU POCCUICKON qUIIIOMaTHYe-
CKOM MHCCHU MO XOJAaTalWCTBY POCCHUUCKHX K€ JUIIJIOMAaTHYECKUX areHToB. lIpakTuka
MIPUHECEHUS MIPHUCATH Ha POJHOM WJIHM JAPYTOM €BPOIEWCKOM SI3BIKE IS JIMIL, HE BIIA/ICIO-
LIUX PYCCKUM, COXPaHsIach, paBHO KaK M BO3MOXKHOCTb IIPUHECEHUS €€ HA OCHOBE TOTO
BEPOMCIIOBEIaHNS, K KOTOPOMY MpHHAIUIekKANT Oyaymuii moagaHHBIA. TexcT mpucsru

4TIC3PU. T. XII. CII6.: Tum. I Ota. CEUBK, 1830. Ne 9434. C. 748-749.

> U cOBpEMEHHUKH, U UCCIIE0BATENH PUBOIMIIA IPUMEPBI, KOTJId Ka3axy, 00pallasch B PyCCKHU Cyl, Kiisi-
nuck Ha KopaHe, aBast mpy 9TOM JIOXKHBIE [TOKa3aHUs U He cuuTasi 3To HapyuieHueM (Anichkov, 1898:31, 32),
cp.: (Kim, 2000:1438).

¢ ®enpaman JI. «...IM GBITH MO/ HAIIEKO HAPCKOTO BEIMYECTBA BHICOKOK) PYKOK»: TOKYMEHTBI O PUHSITHH
MPUCSATH M BCTYIUICHHH B POCCHICKOE MOAJAHCTBO I'POAHEHCKHX eBpeeB B 1656 r. // Judaic-Slavic Journal.
2019. Ne 1 (2). C. 237-249. Cwm. taxxe (Penzich, 2009:116).
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BOCTIPOHM3BOIMIICS HAa OCHOBE «IPUCSHKHOTO Jucta». CoBepuieHune oOpsiia MPHUCITH
(hMKCHUPOBAJIOCh B MPOTOKOIE, KOTOPBIH, KaK M «IPUCSIKHBIN JIHCTY», MOAMUCHIBAINA CaM
MIPUCATHYBIIHUH, MPUBOAMBIINH K MPHUCSTE ¥ BCE IPUCYTCTBYIOIINE, 3aTeM 00a TOKyMEHTa
MPEIOCTABIUINCH TYOepHATOPY, Ha OCHOBE MX BBIIABABIIEMY CBHIETEIBCTBO O MPUHATHN
€ro B MOJIAHCTBO (CT. 847)7.

3aBepiras aHadW3 PA3BUTHS HMHCTUTYTa MPHUCATH MPH NPUHATHH POCCHICKOTO
MOIJJTAHCTBA MHOCTPAHIIAMH, XOTEJIOCh Obl 00OpPAaTUTh BHUMAHUE Ha €llle Mapy 3HAYUMBIX
MOMEHTOB. Bo-miepBhIX, Ha 3aBepIIaroleM dTare cyliecTBoBaHusl Poccuiickoit uMmnepun
BJIACTH CTAPAINCh COKPATUTh YMCIIO allaTPUIOB: TaK, LUPKYJspoM [lemapTameHTa mosu-
uun oT 4 ¢deBpans 1881 r. pernoHanbHBIM BJIACTSAM NPEANUCHIBAIOCH yCTAHABIUBATDH
HAA30p 3a IMIIaMH, TPpUOBIBaBIIMMHA B PoccHro mocie oTkas3a OT MoITaHCTBA CBOEH CTPaHbI
W, 10 IMPOUIECTBUU IISITH JIET, PEKOMEHJO0BATh MM MpPHUHATH POCCHHCKOE IOAJAHCTBO.
Kpome Toro, kpaliHe He MPUBETCTBOBAJICS BBIXOJI U3 MOJAaHCTBa Poccuiickoit uMIiepuu:
LUPKYJSPOM TOTO k€ BegoMcTBa oT 18 aBrycra 1877 r. poccuiickuii o iaHHbINA, OTKa3aB-
LIMICS OT MOAAHCTBA U BHIEXABIIMI 3a TPAHUIY, MOT MOJIYYUTh BO3MOXKHOCTb BbEXaTh B
Poccwuro B kauecTBe MHOCTpPAHIIA JIMIIH IO TPOIIECTBUH IISITH JIET Iociie oTka3a (Stashchak,
2013:96).

[Tanerne Poccuiickoit mmmeprun B 1917 r. mpuBeno kK HEOOXOAMMOCTH TIEPecCMOTpa
MHOTHX UMIIEPCKUX HHCTUTYTOB. XapakTepHO, YTO BOIPOC O MPHUCSATE Ha MOJAAHCTBO pac-
cMaTpuBaics U BpeMeHHBIM NPaBUTENBCTBOM, U MPaBUTEILCTBOM aamupana A.B. Kom-
yaka B CHOUpH, OJJHAKO B CHITYy PAa3NWYHBIX IPUYHUH HE MOIYYHI OKOHYATEIFHOTO pellie-
HUs (Zhuravlev, 2017:8). Uro ke xacaeTcsi COBETCKUX BIACTEH, TO OHH COWIN HPHUCSTY
YCTapeBIINM HWHCTHTYTOM H3-3a PEJIWTHO3HON COCTABIAIONIEH 00psAga W OTMEHWIIH ee:
B cooTBercTBUHU ¢ nekperom BIIMK 1918 r. mprobpereHne WHOCTpAHIIEM POCCHUHCKOTO
Tpa)xIaHCTBa OCYIIECTBISUIOCH UCKIFOYUTEIBHO HA OCHOBE PEIICHUs COBETCKUX BiacTei
(Cogert Pabounx, Conmarckux, Kpectesauckux n Kazausux JlemyTaToB MO0 MECTYy KHUTEIb-
CTBA), IPUHUMAEMOTO 0 3asBIEHHIO COMCKATENs rpakIaHCTBa’.

Takum 0Opa3om, mpucsTa Ha MOATAHCTBO B UCTOPHH Poccuu nMeeT MHOTOBEKOBYIO
HCTOPHIO, PO 3HAUNTENBHYO SBOJIOLUIO B OTHOIIEHUH (POPMBI, COIEPKAHUS U LIEJIEH.
OpnHako nelcTBHE 3TOTO IPEBHErO W 3HAYUMOrO MPABOBOI'O MHCTUTYTA B HAIle cTpaHe
OBLJIO TPHUOCTAHOBJICHO BILIOTH 110 2017 1., Koraa ObUTH BHECEHBI M3MeHeHNs B Denepain-
Hblil 3akoH No 62-03 «O rpaxganctBe Poccuiickoit ®epepanuu» U OPUHAT YyKa3
IIpesunenta Ne 549 «O nopsiake NpuHECEHUS MPUCATH rpaxaanrnHa Poccuiickoit denepa-
uuu». Termeps oOpaTuMcs K aHAIM3y COBPEMEHHOTO 3aKOHOAATEIHCTBA O TPUCSTE, YTOOBI
OTBETUTH Ha IIOCTABICHHBIN B CTAThE BOMPOC: B KAKOW MEpPE OH UCIIOIb3yeT UCTOPHUECKUE
TpaJIUIIMKU POCCUUCKOTO TpaBa.

[pucsira npu NpUHATHHA TPAKIAHCTBA B cOBpeMeHHOii Poccun

Obpamasicb Kk QopManbHOW CTOPOHE, OTMETHM, BO-TIEPBBIX, COXPAaHEHHE TOpKe-
CTBEHHOI'0 00psila MPHUHECEHUS NPHUCITH, HECOMHEHHO, HIYyIIee U3 BPEMEH, KOrzna OH
SIBJISUICS IIPEKJE BCETO PENMruo3HbIM puryanoMm. Ecim B Pocculickoll umnepuu OH
OCYILECTBIISIICS B IPUCYTCTBUH I'yOSPHCKHUX BacTeil, MOJMIEHCKOro YIpaBiIeHUs WU JH-
IIJIOMATHYECKUX MTPEACTABUTEIBCTB, TO B COBpEMEHHON Poccuu npucsra rpaxxaganusia PO

7 Ceon 3akoHoB Poccuiickoii umnepuu. T. IX. CII6.: Tleu. 6p. Jykmesun, 1912. C. 100, 194. Cm. Taxxe
(Korkunov, 1909:268-273).

8 Iexper BIIUK «O npuobpeTeHuy IIpaBa POCCHIICKOro IpaxaaHcTBa» oT 5 ampens 1918 r. / Cobpanue
y3akoneHuit PCOCP. 1918. Ne 31. Cwm. Taxoke (Rusakova, 2008:13—14).
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IIPUHOCHUTCS B IOMELIEHUS TEPPUTOpUaAIbHBIX opranoB MBJ[ P®, numuiomaTudeckux win
KOHCYJIBCKUX YUPEKICHUH, OpraHOB MECTHOTO CaMOYIIPABJICHUS WU K€ B MecTax 00eBoi
Y TPYIOBOH CIIaBHI U 1p. B nmmnepckuit mepuos o0s13aTensHOM ObUTa KiIsTBa HAa EBaHTemnu
(mmst XprcTHaH) WM Ha APYTUX CBALIEHHBIX KHUTaX B IPUCYTCTBUU MPEICTaBUTENSI COOT-
BeTcTBYIOIIEeH KoHdpeccuu. CeroHs 3T0 NPaBUIIO HE IPUMEHSETCS, BMECTO 3TOTO IIPHUCATa
npuHocutesa noj (iaarom Poccuiickoit @enepannn, mockoidbKy B cmity cT. 14 Konctury-
uu PO B Poccun otcyTeTBYyeT opuinanbHas rocyJapCTBEHHAS PESTUTHSA, 2 IICPKOBb OT/IC-
JIeHa 0T rocyaapctsa. IlpuMedarenbHO, YTO HUYETO HE TOBOPUTCS O IPUHECEHUH MTPUCSTH
Ha WHOCTPAaHHOM SI3bIKE — 3TO MO3BOJISIET M30€KaTh TeX MPOOJeM, KOTOpble OBbUIH
OTMEYEHbI HaMU NPHU «IIEPTOBAaHUM» BOCTOYHBIX HAPOJOB HA NMOAJAHCTBO MOCKOBCKOMY
napctBy U Poccuiickoid umnepuu.

Takxke oueHb BaXKHO OTMETUTH, 4TO B Poccuiickoit nMnepun MUHUCTpP BHYTPEHHUX
Iel (a B Ipeneax CBOUX IMOJTHOMOYHI — TYPKECTaHCKHN U TIPUaMypPCKUil reHepan-ryoep-
HaTOPHI C MOCJIEAYIONUM YBEJOMICHHEM MUHHCTpa) CHayala MPUHUMAJ pelieHue o IpH-
HSATUM MHOCTPAHIA B MOJAAHCTBO, & YXKE 3aT€M INPHUHOCHUIIACH NPHUCSTa, MOANHUCHIBAIUCH
IOPUCSKHBIM JTHCT» W MPOTOKOJI, a YK€ Ha MX OCHOBE BBIAABAIOCH CBHUIETEILCTBO
O MPUHATHH B TIOAIaHCTBO. AHAIOTUYHBIIN MOPAIOK IEHCTBYET M CErOH:: CHavyasIa yIoJ-
HOMOYEHHBIH OpraH MpUHUMAET peleHHe O MPEAOCTABIEHUN POCCUICKOT0 Ipa’kaaHCTBa
HWHOCTPAHILy, U TOJBKO MOCJE 3TOr0 OpraHu3yeTcsl npuHeceHue npucsiru. CoBpeMEeHHbIM
AHAJIOTOM «IIPHUCSHKHOTO JIFICTa» CIYXKUT OJAHK MPUCATH, B KOTOPYIO IPUCATAIOIINI
COOCTBEHHOPYYHO BIHCBHIBAET CBOE UM M MOJIHCHIBAET, & TAK)KE CTABHUT CBOIO MOIMUCH
JOJDKHOCTHOE JHLO. IIpOTOKOI MMIEPCKOro BPEMEHH O COBEPIICHHH 00psga MpUCATH
3aMEHSET 3aIHCh B )KypHAJIE ydeTa MPUHATHIX K PACCMOTPEHUIO 3asBICHAN 00 H3MEHEHUHT
IrpaKIaHCTBA.

IIpumeuaTenbHO, UTO CPOKU MPUHECEHUS MIPUCSTH MOCIE MPUHATUS PELICHUS O MO/~
JAHCTBE B UMIIEPCKOM 3aKOHOAATEJBLCTBE HE PEIVIAMEHTHPOBAIKCH, TOIZIa KaK B COBpE-
MEHHOM 3aKOHOJIaTeNIbCTBE yCcTaHOBNEH 10-THEBHBIN CPOK IJIsl MPUHECEHUS MPHUCATH CO
JTHSI IPUHATHUS pelleHus 0 IPUHATHH B TpaXkAaHCTBO. VMccnenoBaTenu He 6e3 OCHOBaHUI
MpEeAaraloT CKOPPEKTUPOBATH ATO MOJI0KEHHUE — BEJb HEPEAKO HHOCTPAHEL] MOKET €r0 He
COOMIOCTH B CHJIy OOBEKTHBHBIX NPUYMH: HAXOASICh B KOMAaHIUPOBKE, HE TOIYYHB
paspelieHus Ha Bbe3-BbIe3], 0 OOJIC3HH U TIp.

OOpaTHBIINCH K COJIEPIKAHUIO, T.€. TEKCTY IPUCSTH, HENb351 HE OTMETUTH CYIIECTBEH-
HOE €ro U3MEHEHUE B COBPEMEHHBIN MEPUO]T IO CPABHEHUIO C JOPEBOIIOLMOHHBIM aHAJI0-
T'OM, YTO HarJISAHO IMPEeACcTaBIeHo B Ta0. 1.

HecomueHHo, cpasy ke oOpariaeT Ha ce0s BHUMaHUE Ky 1a OOJBIIHIA 00heM IPUCATH
Ha ImoAaHcTBO Poccuiickoit mMITepuu, KOTopas couepkalia BecbMa OOITHPHEIN TIepedeHb
00513aTeIbCTB MOANAHHOTO ¢ X KOHKpeTH3alnued. YCIOBHO TAaKOBBIX MOKHO BBIICIUTH
LIeCTh: BEPHO M HEIHIIEMEPHO CIYKUTh M MOBHHOBAaThCA TOCYAApIO; MperocTeperaTb U
00OpOHSTH Y3aKOHEHHBIE MPaBa U MPEUMYIIEeCTBA; CIIOCIIEIIECTBOBATH BEPHOH CITyK0O€ MO-
HapXy M I0JIb3€ IOCYAapCTBEHHOM; OTBpalllaTh U HE «JOMYLIATh» BPEJ MHTEPECAM €ro
BenuuecTBa; NOBEPEHHBIN U MOJOKEHHBIM YHH MO COBECTU CBOEHW MUCIPABIIATH; IPOTUBHO
JOJDKHOCTH Y TIPUCSTH HE MOCTYIATh). Takke UMeeT MECTO HEOAHOKPATHOE 0OpallieHue K
PENUTHO3HBIM ILEHHOCTSAM KaK TapaHTHH COOMIONEHHS YKAa3aHHBIX O00f3aTeTbCTB .
CoBpemMeHHas TpucsTa He TOIBKO ropa3zo Kopode, HO M B IPUHIIAIIE OTINIAETCS OT MpH-

° Tlonpo6HbIif aHATH3 HOPMYIISIPa MPHUCAT TOPEBONOIMOHHOTO BPEMEHH U Tieprofia [ pakaHCKOH BOMHEI CM..:
(Zhuravlev, 2018).
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CSITM UMIIEPCKOTO MEPHO/a: OHA HE CONEPIKUT «CyOBhEeKTa 0053aTelIbCTBa», T.C. KOHKPET-
HOTO JII[a, TIOCKOJIBKY IMPHCATa IPUHOCHUTCS HA BEPHOCTh POcCcHU B 1IENIOM, aneIsaue K
PETUTHO3HBIM TIEHHOCTSAM (TI0 BBIMICTIPUBEICHHBIM MIPUYMHAM), MHOTOYHCIICHHBIX KOH-
KpeTu3zaiuii 00s3aTenbcTB. COOTBETCTBEHHO, OHA COJIEPIKUT UYETHIPE OCHOBHBIX 00s13a-
TenbcTBa: cobmoaenre Koncrurynuu PO u 3akoHOgaTenbCTBA, IIpaB U CBOOOI Ipax/IaH;
HCIIOJTHATH 00s3aHHOCTH rpaknannHa Pd; 3amumars cBo00ay 1 He3aBUCHMOCTh TOCyIap-

cTBa; OBITH BepHBIM Poccum, yBaxxaTh ee KyJabTypy U TPaJAULIUH.

Tabauya 1. TexeT NpUCSITy NPU NPUHATHM NoAAaHcTBa B Poccuiickoii nmnepuu
U NIPU NPUHATHH rpakaancTea B Poccuiickoii ®enepanum /
Table 1. The text of the oath at the adoption of the allegiance in the Russian Empire
and the adoption of the citizenship in the Russian Federation

IIpucsra na nognancreo Poccuiickoii uMnepuu

Ipucsra rpakaanuna
Poccuiickoii ®enepanun

51, HIWKEeUMEHOBaHHBIN, obemaicy U KIgHych Beemorymmm Borom,
Tpex CBATHIM ero EBaHrenmem, B TOM, 4TO XoIy u gokeH Ero Mmme-
paropckoMy BemmuecTBy, cBOeMy MCTHHHOMY M NpHpOJHOMY Bcemmu-
nocruBeiiiiemy Benukomy [Docynapio HMwmmeparopy, caMoaepixily
Bceepoccuiickomy (umst — P.J1., H.T.), u 3akonHomy Ero Mmmneparop-
ckoro BennuectBa Beepoccuiickoro npecrona HacnenHuky BepHO U He-
JMIEMEPHO CIIYKUTh U BO BCEM IIOBMHOBATbLCA, HE 1Ia/s )KUBOTA CBOCTO
JI0 TIOCNIEHEN KAl KPOBH, U BCE K BBICOKOMY ero MMmeparopckoro
BenuuectBa camomepxKaBCTBY, CHIIE M BIACTH NIPUHAISKAIIME IIPaBa U
MIPENMYIIECTBa, Y3aKOHEHHBIE W BIPEAb y3aKOHSEMbIe, 0 KpalHeMy
Ppa3syMeHHIO, CHJIe 1 BO3MOXKHOCTH MPEIOCTEPEraTh 1 000POHATH, U IPH
TOM IO KpaiHeil Mepe CTaparhCsl CIOCIEIIECTBOBAaTh Bce, 4TO K Ero
Wmneparopckoro Benndectsa BepHOii city:x0e 1 MOJIb3€ rOCy 1apCTBEH-
HOI BO BCSIKHX CITy4asiX KacaThbCsi MOXET o yuiepOe ke ero Bennuectsa
UHTepeca, Bpese U yObITKe, Kak CKOPO O TOM YBeJalo, He TOKMO OJaro-
BPEMEHHO OOBSBIATH, HO U BCIKMMH MEPaMH OTBPAIIATh U HE JOIY-
IIaTh TIIATUCA, U BCAKYIO BBEPEHHYIO TalfHOCTh KPEMKO XpaHUTh Oy 1y,
¥ TIOBEPEHHBIH U MMOJIOKCHHBIN HAa MHE YHH, KaK 110 ceil (reHepallbHOI),
TaK ¥ 10 OCOOJIMBOM, OIPEIeNICHHON M OT BPEeMEHHU 10 BpeMeHH Ero
Wmneparopckoro BemuuecTBa uMeHeM OT IIpeNyCTaBICHHBIX HAl0
MHOIO HauyaJlbHUKOB OIPEAEIIEMbIM HHCTPYKLUSAM U periaMeHTaM U
yKa3aMm, HaJyie)anyM o0pa3oM Mo COBECTH CBOCH HCHPABITh, U UL
CBOEH KOPBICTH, CBOICTBA, APY>KOBI U BPaX<bl IPOTHBHO JODKHOCTH
CBOEH U MPHCATH HE MOCTYNaTh, © TAKUM 00pa3oM BECTh U MOCTYIATh,
kak BepHOMy Ero MmmepaTtopckoro BemmuectBa mogmanHomy Oiaro-
MIPUCTOHHO €CTh M HA/UICKHUT, W Kak i mpeng borom m cymom ero
CTpAIIHBIM B TOM BCETa OTBET AATh MOT'Y; Kak cymee MHe ['ocons bor
JYLIEBHO U TEJIECHO Jia MOMOXKeT. B 3axitoueHue xe ceil Moeil KIITBbI
Liesyo cinoBa U kpect Cnacurenst MOero. AMUHb.

A (pamunums, uMms, OTYECTBO),
JIOOPOBOJIHO M OCO3HAHHO IPHU-
HuUMas TpaxnaaHcTBo Poccuii-
ckoii Denepauuu, KISHYCb:
cobmonate KoHcTuTyHIo U 3a-
KOHOJATeNbCTBO  Poccuiickoi
Ddeneparuu, npaBa U CBOOOIBI
ee rpaxkJaH;

UCTIOJIHATH 00S3aHHOCTH Tpak-
nanuHa Poccuiickoit ®enepa-
e Ha O1aro rocyaapcTaa u 00-
IECTBA;

3amumark CBOOOy U HE3aBUCH-
MocTb Poccuiickoii @enepanny;
ObITh BepHBIM Poccui, yBaxaTh
€€ KyJbTypYy, UCTOPHUIO U TPAaU-
LIHH.

EnBa v He e TMHCTBEHHBIM ITOJIOKEHUEM, TPUCYTCTBYIOIMIUM B 000X TEKCTaX, SBJIS-
€TCsl 0053aTeNIbCTBO 3aIIUTHI TOCYAAPCTBA (B MMIIEPCKOW MPHCATE — B JIUIE €r0 IpaBu-
TeJs1), B OCTAIHLHOM K€ TEKCT IMPUCATH MIPH MPUHATHN TPpaKIAaHCTBA, HECOMHEHHO, Ooee
HEUTpaJIeH U B OOJBIIIEH CTEMIEHH COOTBETCTBYET TEKCTAaM IIPHUCST HA MOJIAHCTBO / TPak-
JAHCTBO IPYTUX COBPEMEHHBIX IOCYAapCTB.

Bwmecrte ¢ TeM obemanus B TEKCTe MpUCATH TpakaaHuHa Poccuiickort dexeparun
SIBJISIFOTCSL JOCTATOYHO €EMKHMH | TIPH 3TOM MpeaAMEeTHBIMU. C OTHOW CTOPOHBI, OHH Mpe-
MOJIaral0T 3HAHWE HOPM M TPHUHIUIIOB POCCHUICKOTO IIpaBa, CHUCTEMBI IICHHOCTEH,
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B TOM YHCJI€ KyJbTYPHBIX U UCTOPUUYECKUX TpaAuLUi. B cBs3M ¢ 3TUM HEe MokeM He 00pa-
TUTh BHUMaHHs Ha Clydad, KOTJa B PaMKax pacCMOTPEHHS BONPOCa O MPUHATHH HHO-
CTpaHIa B POCCUIICKOE TPayKAAHCTBO MPECTaBUTEIN OPTaHOB BHYTPEHHUX JEJ 10 CBOEH
WHUIIATHBE 3a/1al0T MOTEHIIHAIBHBIM IpaxkaanaM Bonpockl o Kouncturymuu PO nim mo
ucropuu Poccun u, B ciydyae HEYJOBIETBOPUTEIBHBIX OTBETOB, HE JAIOT BO3MOXHOCTH
TIPUHECTH TPUCATY. B HacTosIee BpeMs Takue IeHCTBUS OIEHUBAIOTCS KaK MPEBHIIICHNE
cotpyaHukaMu MBJI cBOMX HOKHOCTHBIX MOJIHOMOYHUN U Jla’Ke PEKOMEH]1yeTCs UcaTh
Kano6bl Ha HUX'’. OjHAKO TIONIaraeM, OIpe/eeHHbIH CMBICI B TaKHX BOHNPOCAX €CTb.
UccnenoBarenn He 0e3 OCHOBaHMI HAAESIOT NPUCITY HACOJOTHUECKON (QYyHKIUEH
(Rusakova, 2016): mpuHOCS €e, 4eloBeK JeMOHCTPUPYET, YTO Pa3AeisieT CUCTEMY LIEHHO-
creli rocynapctBa. COOTBETCTBEHHO, ISl TOTO OH JI0JKEH UMETh MPeJICTaBIeHrE 00 STHX
LEHHOCTSIX, U, 10 HAIIEMY MHEHHUIO, HET HUYETO TUIOXOTO WK HEMPAaBHIBHOTO B TOM, YTO
MIPEJICTABUTENN OpraHa, MPUHUMAIOIIETO pelieHNe O MPUHITHA WHOCTPaHIa B TPAXKIAAH-
CTBO, MpeIaraloT eMy NPOJEMOHCTPHUPOBATh HANIWYHE 3TOTO MpeacTaBieHus. [[pyroe
JIeTI0, YTO HA HOPMATUBHOM YPOBHE CJIEI0BAJIO OBl 3aKPEMUTH T€ MPEelibl, B KOTOPHIX OHU
MOTJI OBI OBITH TTPOJIEMOHCTPHUPOBAHEL.

Kpowme Toro, npuHecenne Npucsry CeroaHs IMEeT He TOJIbKO PUTYaIbHOE, HO U MTpaK-
THYECKOE 3HaYCHHUE: 32 HapyIIeHne NPUHATHIX Ha ce0s 00513aTeIbCTB JIMLO, TOTyYHBIIEE
rpaxaancTBo PD, MoxkeT OBITh JTUIICHO €ro.

B zaknroueHue cauraeM I1eiaecooOpasHpIM 00OpaTHTh BHUMaHHUE Ha HEKOTOphIie (hop-
MaJIbHbIE MOMEHTHI, KOTOPbIE MOTYT BO3HUKHYTh B IPOIIECCe PUHECEHUS MIPUCSTH TPax-
nannHa P®. Ha cerogHs kakux-mubo 3KCIIECCOB, CBSI3aHHBIX C NMPUHECEHWEM HUMEHHO
9TOTO BHJIA IPUCATH, aBTOPaM CTaThH HEM3BECTHO, OJJHAKO ITOAO0OHBIE Ka3yChl UMEH Me-
CTO MPH IPUHECEHHUH JIPYTHX MPHUCAT U, IOJIaraeM, UX CIIe0BaI0 OBl y4eCTh U IIPH aHATIN3e
HMHCTUTYTA NPUCATH rpaxkanuHa Poccuiickoit denepanuu.

Hampumep, n3BecTHHI cIy4yan O0TKa3a OT MPUHECEHUS BOMHCKOW MIPUCATH 110 PETUTH-
03HBIM yOexaeHwmsM: Tak, B 2005 r. M. bapMuHOB, CITy’)KHBIIMI B BOMHCKOW YacCTH
B YnaH-Y 13, NpoXoauwl BOCHHYIO CIy»Oy, 0OTHAKO HE MPUHOCHI MPHUCATH, IOCKOJIBKY B
COOTBETCTBHU CO CBOMMH YOEXKICHHSIMH HE MOT B3STh B PYKH aBTOMAT, YTO SIBIISETCS
HeoOXOMMBIM JIsl IPUHECEHHs npucsru' .

Eme onvH citydaii ObIT CBSI3aH € MPUHATHEM IPUCATH T'€HEPaJIbHOTO MpoKypopa PO
. KpacnossiMm B ssHBape 2020 r.: oH cHadana nmpousHec ciaoBo «KisHych», UL Mocie
3TOTO TIONOKMB PYKy Ha m3nanue Koncturymmn PO,

[Ipn mpuHATHN aABOKATaMU HPUCATH, €CIIM 3Ta MPOLEAYypa OCYIIECTBISETCS OJHO-
BPEMEHHO Ul 3HAUUTEJIHOTO Kpyra JIMII, B IENAX IKOHOMHHM BPEMEHHU TEKCT MPHUCITH
3aYUTHIBACT aBTOPUTETHBIN aJBOKAT, a KAHAMIATHI JIUIIb HPOU3HOCST CIOBO KISHYCHY.
MosxHo 11 (popMaTbHO CUUTATh, YTO OHU MPHUHECIH MPUCATY?

ITooOHOro posna ka3ycsl, mojaraeM, BO3MOKHBI U TIPU IPUHECEHUH MPUCATH TPaxk-
nannHa Poccuiickoit denepanun. B manHOM citydae, moiaraem, MOXKeT OKa3aTbes dphek-
TUBHBIM OOpallleHne K HCTOPHYECKOMY ONBITYy W PEImEeHHI0 MOJOOHBIX CHTYyarui

10 Cwm., Hanp.: www.migranturus.com (nara oopammenus: 21.07.2021).

! Eprennii Xamaranos. CosaT oTKa3ajcs IPUHATH pHcary. Pexum gocryna: https://www.infpol.ru/168099-
soldat-otkazalsya-prinyat-prisyagu (nara obpamenus: 02.03.2022).

12Anacracus Brnacosa. Ha puHSATHE IPHUCATH HOBOTO TEHIPOKYpOpa mpousomen Koudy3s. Pexum poctyma:
https://www.mk.ru/politics/2020/01/22/na-prinyatii-prisyagi-novogo-genprokurora-proizoshel-konfuz.html
(mata obpamenus: 30.08.2022).
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B OTEYECTBEHHOU MPAKTHKE UMIIEPCKOTO (a MPH HEOOXOMMOCTH) U OoJiee paHHHX ITEPHO-
JI0B, KOT'JIa OTHOILEHHE K MPHCATE B CHIY PEIUTHO3HOTO XapakTepa 3Toro odpsjaa Obl1o
Oosiee oTBeTCTBEHHBIM. OJTHAKO PacCMOTpPEHHE HOAOOHBIX Ka3yCOB B IIPOIIIOM U HACTOSI-
LIeM U NPUHATHE pelleHuil B clydae WX BO3HUKHOBEHHs, HECOMHEHHO, SIBISIETCS TeMOM
OTJEJIBHOTO HCCIIEIOBAHMS.

3akjoueHmne

Beenenue npucsru rpaxaannda Poccuiickoi deaepaiiuu HE TOJIBKO HOMHHAJIBLHO
OTpaXacT y4€T UCTOPUIYCCKOT'O OITbITa U IPAaBOBBIX TpaIII/IHI/Iﬁ Haliero rocygapcrsa, HO U
cocoOcTByeT 3 (HEeKTUBHON peanu3alunu TeX QYHKIHUA, KOTOPbIE UCCIEI0BATENN BbIAC-
JISFOT JUTS IPUCSITH KaK IPaBOBOTO MHCTUTYTA B IIEJIOM — TPHOOIIEHIE HOBOTO TPaKJaHIHA
K OOIIIHOCTH POCCHICKUX TpaKaaH, CHCTEMe IICHHOCTEH HaIlle cTpaHbl, HCKPeHHEe HaMe-
pEeHHe MCIONHSATHh €€ 3aKOHBI U 3aIlMIIaTh e B ciiydae Heobxonumoctu U mp. CooTBeT-
CTBEHHO, MOKHO TOJHOCTBIO MIPUCOCIUHUTHCS K MHEHUIO UCCIIEIOBATENeH, CUMTAIOIINX,
YTO BO3POXKJEHHE WHCTUTYTA MPHUCSTU ISl TPAXKIAAH CIIYXKHUT IeNIH YKPEIUICHUST POCCHIA-
CKOTO CyBEpEHHUTETA.

References / Crimcox JiuTepaTypsl

Agamben, G. (2011) The sacrament of language: an archaeology of the oath. Transl. by A. Kotsko.
Stanford, Stanford University Press.

Akishin, M.O. (2005) The oath of allegiance of Siberian peoples during the joining to Russia. Herald
of Novosibirsk State University. Ser.: History. Philology. 12(5), 233-241. (in Russian).
Axuwun M.O. leproBanne Hapoxos Cubupu npu nprucoeanHenun k Poccnn / Bectank HI'Y.
Cepusi: Uctopus. @unomnorust. T. 12. 2005. Ne 5: Apxeonorus u atHorpadus. C. 233-241.

Anichkov, I.V. (1898) The oath of Kyrgyz at the Russian court. Journal of Ministry of Justice. (9),
24-50. (In Russian)

Anuuxos HU.B. Tlpucsira kuprus nepes, pycckum cyaoM // KypHan MuHHCTEpPCTBA FOCTHIIHH.
1898. Ne 9. C. 24-50.

Bodger, A. (1980) Abulkhair, Khan of the Kazakh Little Horde, and His Oath of Allegiance to
Russia of October 1731. The Slavonic and East European Review. 58(1), 40-57.

Chaplitskiy, F.F. & Markhgeym, M.V. (2018) Legal regulation of the oath of citizen of Russian

Federation. In: The constructicve state: legal resources of formation: Materials of the
International scientific-practical conference on occasion of 25th annyversary of Institute of
Law of the National Research Belgorod State University. Belgorod, November 2018. Belgorod,
Belgorod State University. pp. 313-315. (in Russian).
Yannuykuii @.D., Mapxzeiim M.B. IIpaBoBoe peryInpoBaHNE IPUHECEHUS MPUCITH Tpax/a-
HuHa Poccuiickoit @epepannu // I'ocyaapcTBo co3mmarolee: mpaBoBbIe pecypcsl popMupoBa-
HUS: MaTepuansl MeXIyHapogHOH HaydHO-IPAKTHIeCKOW KOH(EpEHINH, MOCBAIICHHON
25-neruto ropunnueckoro uacTutyra HUY «benl'Y». Benropon, 22 Hos0ps 2018 roga. ben-
ropox: benl'V, 2018. C. 313-315.

Drogavtseva, E.A. (2021) The oath as a condition of naturalization. In: Law-enforcement activity of

internal affairs bodies within the context of modern scientific researches: Materials
of All-Russian scientific-practical conference, Saint Petersburg, December 4, 2020. Saint
Petersburg, Saint Petersburg University of the Ministry of Internal Affairs. pp. 71-75.
(in Russian).
Jpoecasyesa E.A. Tlpucsra xak ycmoBue Harypanuzaiun // [IpaBooxpaHuUTEeNbHAS AEATENb-
HOCTh OPraHOB BHYTPEHHHX JIeJl B KOHTEKCTE COBPEMEHHBIX HayYHBIX HCCIICIOBAaHUIL: MaTe-
puansr Beepoccuiickoii HayuHO-pakTHueckoi koHpepennnn, Cankt-IlerepOypr, 4 nexabps
2020 rona. CII6.: Cankt-IlerepOyprekwmii yH-T1 MBI PO, 2021. C. 71-75.

HISTORICAL AND LEGAL STUDIES 605



Tlouexaes P.IO., Tapacos H.B. Bectauk PYJIH. Cepust: FOpummueckue Hayku. 2023. T. 27. Ne 3. C. 595-608

Grishakina, E.A. (2015) The institution of the oath in the law: state and prospects of development.
Herald of Nizhniy Novgorod Academy of Law. (7), 41—44. (in Russian).

I'puwakuna E.A. IHECTUTYT IPHUCSTH B IPaBe: COCTOSHUE U IEPCIICKTUBEI pa3BuUTHs // BecTHHK
Hwuxeropoackoit npaBosoii akagemuu. 2015. Ne 7. C. 41-44.

Hanak, W.K. (2014) The Nature and the Image of Princely Power in Kievan Rus’, 980-1054:
A study of Sources. Leiden; Boston, Brill.

Heuschert-Laage, D. (2020) The Role of Oaths in Seventeenth-Century Manchu-Mongolian
Political Culture. Mongolica. 23(1), 10-17.

Kamentseva, V.M. (2019) “Oaths to governments” in the Time of Troubles. Vox medii aevi. 1(4),
15-48. (in Russian).

Kamenyesa B.M. «Ilpucsru npasurenbctBam» B CmyTHOE Bpems // Vox medii aevi. 2019.
Vol. 1 (4). C. 15-48.

Kaveev, K.A. (2019) Oath as factor of ensuring sovereignty of Russia. Management consulting. (4),
99-106. (in Russian).

Kasees K.A. Ilpucsara kak ¢axtop obecrieueHus cysBepeHurera Poccun // YmpasneHdeckoe
koHcynbTupoBanue. 2019. Ne 4. C. 99-106.

Kim, K. (2000) Aliens in Medieval Law. The origins of modern citizenship. Cambridge: Cambridge
University Press.

Korkunov, N.M. (1909) Russian state law. 1. Introduction and general section. 6th ed., Saint
Petersburg, Stasyulevich’s M.M. Printing Press. (in Russian).

Kopkynoe H.M. Pycckoe rocynapcrBenHoe npaBo. T. 1. BBenenue u oOmast gacth / 6-¢ u3z.
CII6.: Tun. M.M. Cracronesuua, 1909. 623 c.

Koroleva, M.V. (2020) The procedure of state oath in Russia of the 17th century. Medieval Russia.
Questions of medieval studies. (4), 73-82. (in Russian).

Koponesa M.B. Tlpouienypa rocynapctBennoit npucsru B Poccun XVII B. // IpeBusis Pyce.
Bompocs! meanesuctuxn. 2020. Ne 4 (82). C. 73-82.

Kruglyakova, V.B. (2008) The institution of the oath: past and present. Administrative law and
procedure. (3), 15-18. (in Russian).

Kpyenaxosa B.F. IHCTUTYT NPHUCATH: IPOIIUIOE W HACTOsIIEE // AAMUHUCTPATHBHOE MIPAaBO U
mporecc. 2008. Ne 3. C. 15-18.

Markhgeym, M.V. (2017) Constitutional oath: strokes on the Eastern-European portrait. Science and
education: household and economics; business undertakings, law and management. 1(80),
61-65. (in Russian).

Mapxzetim M.B. KOHCTUTYIIMOHHAS MPUCATA: MITPUXHU K BOCTOYHO-CBPOTNIECHCKOMY MOPTPETY //
Hayka n oOpazoBaHue: XO3sICTBO W SKOHOMHUKA; MPEANPUHIUMATEIBCTBO; IIPaBO U yIpaBie-
Hue. 2017. Ne 1(80). C. 61-65.

O’Neil, K. (2006) Allegiance to Tsar and Allah: Crimean Tatars in the Russian Empire, 1783—1853.
Central Eurasian Studies Review. 5(1), 31-36.

Penzich, B.M. (2009) Civic resilience and cohesion in the face of Muscovite occupation. In:
Friedrich, K. & Pendzich, B.M. (eds.) Citizenship and Identity in a Multinational
Commonwealth: Poland-Lithuania in Context: 1550-1772. Leiden; Boston, Brill.
pp- 103-127.

Rusakova, N.G. (2008) Oath as a general legal phenomenon: Abstract of cand. sci. thesis (Law).
Nizhniy Novgorod. (in Russian).

Pycaxosa H.I'. Tlpucsira kak oOiienpaBoBoii peHOMeH: aBToped. AuC. ... KaHA. IOpHJ. HayK.
H. Hosropon, 2008. 33 c.

Rusakova, N.G. (2016) Oath as legal and symbolical reflection of cultural tradition. Juridical
techniques. (10), 453—456. (in Russian).

Pycaxoea H.I". Tlpucsra Kax FOPHARKO-CHMBOIMYECKOE OTPAKECHHE KYJIbTYPHBIX TPAJULIU //
IOpuanueckas texuuka. 2016. Ne 10. C. 453-456.

606 NCTOPUKO-ITPABOBBIE UCCIIE[JJOBAHU A



Pochekaev R.Yu., Tarasov N.V. RUDN Journal of Law. 2023. 27 (3), 595-608

Rusakova, N.G. (2017) Oath for accession of citizenship of the Russian Federation by foreigners.
Herald of Nizhniy Novgorod Academy of Ministry of Internal Affairs. (4), 205-207.
(in Russian).

Pycaxosa H.I'. Tlpucsra npu mpuoOpeTeHnu TpaxgancTtBa Poccuiickoit demepannu wHO-
ctpannamu // Bectauk Hmkeroponckoit akagemun MBJ Poccum. 2017. Ne 4 (40).
C. 205-207.

Serruys, H. (1958) A Note on Arrows and Oaths among Mongols. Journal of the American Oriental
Society. (78), 279-294.

Shvengelbek, M. (2003) The oath of allegiance: on changing of political communication in the
19th century. Russ. transl. by Miroslavskaya I.N. Yaroslavl’ Pedagogical Herald. (3), 1-8.
(in Russian).

LlIsencenvbex M. Tlpucsra Ha BEpHOCTh: 00 H3MCHECHUH ITOJIUTUYCCKON KOMMYHHUKAITUH
B XIX Beke / mep. .H. Mupocnasckoii // SIpocnaBckuii negarorndeckuii BectHuk. 2003.
Ne 3 (36). C. 1-8.

Skinner, B. (2009) Khmelnytsky’s shadow: the confessional legacy. In: Friedrich, K. and Pendzich,
B.M. (eds.) Citizenship and Identity in a Multinational Commonwealth: Poland-Lithuania in
Context: 1550-1772. Leiden; Boston, Brill. pp. 149-169.

Slugina, V.A. (2017) Legalization of Russian citizenship of Siberian peoples in 16th—17th centuries:
allegiance settlements and procedure of the oath: Abstract of cand. of sci. thesis (History).
Novosibirsk. (in Russian).

Cnyeuna B.A. TlpaBoBoe OQOpMIICHHE pPOCCHHCKOTO ITOIAaHCTBA CHOMPCKUX HApPOIOB
B XVI-XVII BB.: mepTOBaIbHbBIC 3aIIHCH U MPOIEAYpa IICPTOBAHMS: aBTOped. ... KaHd. UCT.
Hayk. HoBocubupck, 2017. 27 c.

Stashchak, A.Yu. (2013) Legal mechanism in naturalization in the Russian Empire (the end of the
XIX — beginning of XX century). Problems of Law-Enforcement Activity. (1), 93-97.
(in Russian).

Cmawakx A.FO. TlpaBoBoil MexaHM3M NpHOOpeTeHMs HoagaHcTBa Poccuiickod wmMmmepun
(BT. mon. XIX — Hawano XX ct.) // IIpobGneMsr mpaBooXpaHUTENbHON aesTenpHOCcTH. 2013.
Ne 1. C. 93-97.

Stefanovich, P.S. (2008) The Prince and the boyars: an oath of allegiance and the right to leave. In:
Gorskiy, A.A et al. Ancient Russia. Essays on political and social system. Moscow, Indrik
Publ. pp. 148-209. (in Russian).

Cmeganosuu I1.C. Kusa3p u 0osipe: KJIATBa BEPHOCTH M IMpaBo oTbe3na // JIpeBHss Pycs.
Ouyepku MOTUTUYECKOTO U COlabHOTO cTpost. M.: Munpuk, 2008. C. 148-209.

Vasil'ev, D.V. (2020) The birth of the empire. Souh-East of Russia: 18th — first half of 19th century.
Saint Petersburg, Dmitriy Bulanin Publ. (in Russian).

Bacunves /I.B. Poxnenne umnepun. FOro-Boctox Poccun: XVIII — nepsas nmonosuna XIX B.
CII6.: Jmutpnit Bynanun, 2020. 608 c.

Zaytsev, 1.V. (2008) The problem of verification of Muslims’ religious vows to Christian authorities
in Russia of 16th — 19th centuries. Russian History. (4), 3-9. (in Russian).
3atiyes U.B. TIpoGiema yIOCTOBEpEHHUS KISITBEHHBIX 00S3aTEIbCTB MYCyJIbMaHHHA Iepen
xpuctuanckoi Bmacteio B Poccmm XVI-XIX BekoB // Poccuiickas ucropus. 2008. Ne 4.
C.3-9.

Zhuravlev, V.V. (2017) Oath as an ideological text: to the history of the practice of formalizing
relations of power and political loyalty in eastern Russia during the civil war. Commonwealth.
(21), 7-12. (in Russian).

JKypasnes B.B. Ilpucsra xak MI€0TOTUYECKUN TEKCT: K HCTOPUH TIPAKTUKU 0(hOPMIIEHHUS OT-
HOILICHUH BJIACTH W TOJUTHYECKOU JIOSIIBHOCTH Ha BocToke Poccun B mepuon I'paxaaHcKoi
Boiins! // ConmpysxectBo. 2017. Ne 21. C. 7-12.

Zhuravlev, V.V. (2018) Oath in eastern Russia during the civil war: text form and ideological

content. Proceedings of the Ancient Technologies Laboratory. 14(4), 210-221. (in Russian).

HISTORICAL AND LEGAL STUDIES 607



Tlouexaes P.IO., Tapacos H.B. Bectauk PYJIH. Cepust: FOpummueckue Hayku. 2023. T. 27. Ne 3. C. 595-608

Kypaenes B.B. ITlpucsara Ha Boctoke Poccum B mepuon I'paknaHckoil BOWHBI: TEKCTOBas
dopma u uneonornueckoe conepxanue // Mzpectus Jlabopatopuu IpeBHHX TEXHOJOTHIL.
2018.T. 14. Ne 4. C. 210-221.

Zuev, A.S. & Slugina, V.A. (2011) “Serve me, as I am your sovereign, your tsar and grand duke
Alexei Mikhailovich”. Russian oath and shert letter in the middle of the 17" century. Historical
Archive. (2), 183—189. (in Russian).
3yee A.C., Cnyeuna B.A. «CayXuTn MHE TOCYAapIO CBOEMY LIapIO M BETUKOMY KHS310 AJIEKCEI0
MuxaitnoBudioy». Pycckas nmpucsra u meproBainsHas 3anuchk cepeausbl X VII B. / Uctopuue-
ckuif apxus. 2011. Ne 2. C. 183-189.

Cgeenus 00 aBpTopax:

Ilouexaes Poman KOnuanoguy — NOKTOp NCTOPUIECKUX HAYK, KAHIUIAT IOPUINIECKUX HAYK,
JIOLIEHT, TIpodeccop, 3aBeaAyIoIni Kadeapoii TCOPUU M UCTOPHH IIPaBa U rocyaapcTaa, FOpuamye-
ckuit (akynbrer, HanmoHanpHBIH HCCIENOBATEIbCKUI YHHBEpCUTET «BbIcmias mKona 3KOHO-
Mukmy; Poccuiickas ®eaepanus, 194100, r. Cankr-IletepOypr, KantemupoBckas yii., 1. 3A

ORCID ID: 0000-0002-4192-3528

e-mail: rpochekaev(@hse.ru

Tapacoé Huxuma Banepvesuu — anBokaT, 3aMecTuTelb mpeacenatens Kommccuu 1o
3amuTe MpoecCHOHAIBHBIX MPaB aBOKaToB AJBokaTckoi nanarel Cankr-IlerepOypra; crapiuii
npenoaaBaTenb Kadeapsl TEOPHH M UCTOPHHU IpaBa M rocynapcTsa, IOpummueckuii dakynbrer,
HanunonanbHbli MccneqoBaTenbCKuil yHUBEPCUTET «BhIcias Ikoyia 5KOHOMUKWY; Poccuiickas de-
nepanus, 194100, r. Cankr-IlerepOypr, Kantemuposckas yi., 1. 3A

e -mail: tarasov_n_v(@mail.ru

About the authors:

Roman Yu. Pochekaev — Doctor of Historical Sciences, Candidate of Legal Sciences,
Associate professor, Full Professor, Head of the Department of Theory and History of Law and
State, Law Faculty, National Research University Higher School of Economics;
3A, Kantemirovskaya Str., Saint Petersburg, 194100, Russian Federation

ORCID: 0000-0002-4192-3528

e-mail: rpochekaev@hse.ru

Nikita V. Tarasov — advocate at the Saint Petersburg Bar Association, vice-chairman of the
Commission on the professional rights of advocates; senior lecturer of the Department of Theory
and History of Law and State, Law Faculty, National Research University Higher School of
Economics; 3A, Kantemirovskaya Str., Saint Petersburg, 194100, Russian Federation

e -mail: tarasov_n_v(@mail.ru

608 NCTOPUKO-ITPABOBBIE UCCIIE[JJOBAHU A


https://orcid.org/0000-0002-4192-3528
https://orcid.org/0000-0002-4192-3528

s BectHuk PYOH. Cepusi: FOpuanyeckue Hayku 2023 T. 27. Ne 3. 609-625
RUDN JOURNAL OF LAW. ISSN 2313-2337 (print), ISSN 2408-9001 (online)

http://journals.rudn.ru/law

https://doi.org/10.22363/2313-2337-2023-27-3-609-625
EDN: HAKBHC

Hay4dHas ctatbsa / Research Article

Komno3uuumsa cynebHon 3aliuTuTenbHON peyun:
Ha MmaTtepuane cyaebHbix BbicTynneHun A.C. Kucenesa

3.B. banmesa ' <

Y duMckuit yHUBEpCUTET HAYKH U TEXHOJOTHH, 2. Y gha, Poccutickas Dedepayus
D<Izbaisheva@yandex.ru

AnHoTanus. Kommo3urws myOnuMYHON peyd — OAMH M3 Ba)KHEHIIMX KOMIIOHEHTOB CO3JIaHHS
yOeIUTEeNEHOT0 OPaTOPCKOT0 BEICTYIICHUs. HecMOTps Ha MOCTOSHHBIN HHTEpeC HcceoBaTeseH K Ipo-
0JeMaM MOCTPOSHNUS CyIeOHOTO BEICTYIUICHUS, PACIIONIONKEHUS B HEH CTPYKTYPHBIX 3JIEMEHTOB, BOIIPOC
OCTaeTCs HEPEUICHHBIM B MPAKTHYECKOM AaCIHEeKTe: COBPEMEHHBIC CYACOHBIE OpaTophbl HYKIAFOTCS
B PEKOMEHIAIHUAX, KOTOPbIe CIHOCOOCTBOBAIH OBl CO3MaHHIO Y(P(PEKTHBHBIX 3alIUTHTEIBHBIX pPEUei.
I_[CJ'IB}O HCCJIENOBAaHUs SABJIACTCA aHAJIN3 KOMITO3UIINU YCIICIITHBIX Cyﬂ€6HbIX BLICTyl’IJ’ICHI/Iﬁ HU3BECTHOI'O
coBeTckoro aaBokara S1.C. KuceneBa, HampaBieHHbBIH Ha BBIIBICHHE OCOOCHHOCTEH pacIIONOKEHHS
H3JIaraeMoro Marepuana, (GakTopoB, 00yCIOBIMBAIONMINX Ty WM HHYIO JHCIO3UIHNIO, M Ha 3TOI OCHOBE
BBISIBJICHHE Pa3JIMYHBIX BAPUAHTOB PACCTAHOBKH AJIEMEHTOB COJICPIKAHHUS, CIOCOOCTBYIOIINX CO3IaHHIO
yOeInTeNbHOTO BRICTYIIIEHH. M conb3yst MeTOl KOMIO3UIIMOHHOTO aHaN3a, a TAK)Ke PUTOPUIECKOTO
aHaJM3a, OMUCATENBHBIA ¥ CTPYKTYPHBIA METOMBI, MbI HccaenoBaid 13 3()(eKTUBHBIX CyIeOHBIX 3alllH-
turenbHBIX peueit S1.C. Kucenesa. [Ipoananu3npoBaB mpuMeHsSeMble UM THITBI BCTYIUICHHH, MBI YCTaHO-
BHJIM JIOBOJIBHO BBICOKYIO CTEIIEHb L1eJIeCO00Pa3HOCTH UCIIOJIb30BAHMUS B CyIEOHOM 3alIUTUTEIIHLHON peun
HCKYCCTBEHHOTO MJI BHE3AITHOTO Havaa, a TakKe 00yCIOBIEHHOCT BEIOOpA THIA BCTYILIEHHUS IPO3BY-
YaBlIell pevybi0 OOBUHUTENSI, TOTOBHOCTHIO ayJJUTOPUU K BOCIIPHSATHIO 3Al[UTUTEIHHON pedn, OTHOIIIE-
HUEM ciyliaTeneil Kk o0crosiTenbcTBaM paszdupaeMoro jaena. Pa30op OCHOBHOW YacTH BBICTYILUICHHH
S1.C. KuceneBa N03BOJIHII BBISIBUTH MHKPOTEMBI, TIPE/ICTABICHHBIC BO BCEX €r0 3allUTUTENBHBIX peyax,
a TakKe 00yCIOBICHHOCTD HAJIMYMS/OTCYTCTBHS Psiia MUKPOTEM OOCTOSITEILCTBAMH PACCMATPHBAEMOTO
Jiera, TOBOJaMH OOBHHEHUS, BRHIOPAHHOW JIMHUEH 3aluThl. B 3akiroueHnN OOHAPYIKESHBI CTPYKTYpHBIC
9JIEMEHTEHI, IPUCYTCTBYIOLINE BO BCEX PACCMOTPEHHBIX HAMH Pedax M3BECTHOTO aJBOKATa: YETKO BBIpa-
JKCHHAsl TTO3MLMSI 3allUThI MO JeNy, MATCTUYSCKUHA W BOCIUTATEIBHBI MOMEHT, OOpalieHHe K CyIy
€ MPOCHOOi 0 CHUCXOXKACHHUH K TI0/I3aIIUTHOMY HJIH €TI0 ONPaBIaHHH. B 1eloM BBISIBIIIACH 00YCIIOBIICH-
HOCTh KOMIIO3UIMH 3alIUTUTEIBHON peur 0OCTOSATENBLCTBAMU pa3dupaeMoro jeia, No3Hulued 0O0BUHE-
HYsI, BEIOpAaHHOHU JIMHHEH 3aIIUThI, 0COOCHHOCTSAMH ayAUTOPHH, a TAK)KE HPAaBCTBEHHBIMU Ka4eCTBaAMH,
SpYAULMEH 1 OPAaTOPCKUM MAaCTEPCTBOM BBICTYIAIOLICTO.

KoueBble cj10Ba: KOMITO3ULUS CYA¢OHOTO BBICTYIUICHUS, BCTYTUICHHE, THITHI BCTYIUICHUH, TIaB-
Has 4aCTb, MUKPOTEMBI IJIaBHOM YacCTH 33.U_II/ITI/ITCI[LHOI\/’I peun, 3aKJII0YCHNUEC

KondaukT naTepecoB. ABTOp 3asBiseT 00 OTCYTCTBHU KOH(IMKTa HHTEPECOB.
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Costruction of the judicial defense speech:
based on the material of court speeches by Y.S. Kiselev

Zilya V. Baisheva'“/[<

Ufa University of Science and Technology, Ufa, Russian Federation
D<Izbaisheva@yandex.ru

Abstract. The construction of a public speech is one of the most important components of
creating a convincing oratorical performance. Despite the constant interest of researchers in the
challenges of constructing a court speech, the arrangement of structural elements, the issue remains
unresolved in practical aspect: modern court speakers need recommendations that would
contribute to creating effective defense statements. The purpose of this research is to analyze the
composition of successful court speeches of the famous Soviet lawyer Y.S. Kiselev, aimed at
identifying the features of arrangement of the material, factors that condition this or that
disposition, and on this basis to identify various options for the arrangement of content elements
contributing to the creation of a convincing speech. Using the method of compositional
analysis, as well as rhetorical analysis, descriptive and structural methods, we investigate
thirteen effective judicial defense speeches by Y.S. Kiselev. Having analyzed the types of introductions
used by him, we have established a high degree of viability of using hyped up or unexpected
beginning, as well as conditionality of the choice of the type of introduction by the prosecutor,
readiness of the audience to perceive the defense speech, and attitude of the audience to the
circumstances of the case. The analysis of the main part of Kiselev’s speeches allows to
identify the micro themes presented in all his defense statements, as well as conditionality of a number
of micro themes by the circumstances of the case, the arguments of the prosecution, and the chosen
line of defense. The conclusion reveals structural elements in all the speeches of the well-known
lawyer under study: a clearly expressed position of the defense in the case, a pathetic and educational
moment, and an appeal to the court for leniency or acquittal of the defendant. In general, the
construction of the defense speech is conditioned by the circumstances of the case, the position of the
prosecution, the chosen line of defense, the specifics of the audience, as well as the moral qualities,
erudition and communicative skills of the speaker.

Key words: types of introductions, micro themes of the main part of the defense speech
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BBenenue

OuH 13 BAXXHEHUITUX BOIIPOCOB, MPEACTABIISIONINX OCOOBIM HHTEPEC I OpaTopa, —
KOMITO3HIIHSI PEeUH, €€ CTPYKTypa. « KoMImo3umust — 3To TOT Kapkac, Ta CTPYKTypa, Ha KO-
Topoit nepxwurcs Bea peub» (Odintsov, 1976:16). Komnosumus npencrasiser codoii mo-
CJIeIOBAaTEIbHOE PACTIONOXKEHHE COJIePIKATEIFHOTO MaTepHalla B COOTBETCTBUH C JIOTUKOH
W3JTI0KEHUSI, IPOAUKTOBAHHOW 3aMBICIIOM OpaTopa, ONpeesIeHHON CUTyalleld U ayIuTo-
pHUel, TO €CTh CTPYKTYPUPOBAHHOE U BRICTPOCHHOE B ONTUMAILHOM ([IsI BO3JCHCTBUS Ha
JAHHYIO ayTUTOPHIO) MOCIeN0BaTeNIbHOCTH. [IpoTlyMaHHas B TIIaHe MOCTPOCHHS PeUb T0-
MOTaeT OpaTopy JIOTUYHO M CBS3HO IEpe/laBaTh CIyIIaTesM WH(OpMAIUio, yao0Ha Il
BOCIIPUSATHS, a 3HAYUT, Oosiee yOequTenbHa.

HecMoTpst Ha OrpoMHOE KOJIMYECTBO TPY/IOB, OCBAIMICHHBIX HUCCIIEIOBAHUIO Cy1e0-
HBIX BeICTyIDIeHUH (Alekseev & Makarova, 1985; Vvedenskaya & Pavlova, 2008; Ivakina,
2004; Kyrkunova, 2010; Levenstim, 1894; Odintsov, 1976; Odintsov & Mikhailovskaya,
1981; Shuiskaya, 2015, et al.), BOpOChl KOMITO3UIMK OOBUHUTEIBHON W 3alUTHTEIBHON
peYH OCTArOTCs B IEHTPE BHUMAHUS MHOTHUX yUEHBIX. beCCIIOPHBIM SIBISIETCS 00s3aTeNb-
HOE HaJM4He B CYJeOHOM BBICTYIUICHHH TPEX OCHOBHBIX 3JIEMEHTOB KOMITO3UIIUU — BCTYTI-
JICHWsI, OCHOBHOM 4YacTH W 3aKito4yeHus. Pa3paboransl TpeOOBaHUS KO BCTYIUICHHUIO U 3a-
KIIFOYCHHIO B cy1eOHON peun. OnperieneHbl MUKPOTEMEBI, KOTOPbIE 0053aTEbHO U B TOJI-
HOM 0O0BeMe JOJDKHBI OBITh TpEACTaBIeHBl B TJIABHOH YacTH OOBHHUTENHLHOW PpEYH.
B psne pabot npeanaraercs Takxke NepeueHb MUKPOTEM, KOTOPbIE 003aTEIbHO JTOJIKHBI
OBITh B TTIABHOW YacCTH 3alIUTUTENBHOH peun (Botnev, 2010:251-255; Vladimirov, 1911;
Enikeev, 2005; Potapova, 2007, et al.). OqHako Bce CYIIECTBYIOIIHE MHOTOYHCIICHHBIC
pa3paboTKN M PEKOMEHIAIMH HOCAT TeopeTndeckuid xapakrep. CyneOHbIe opaTophl HY K-
JAIOTCSI B MPAKTHYECKUX PEKOMEHIAIUAX 110 MOCTPOCHUIO YOCTUTEIbHBIX 3all[UTUTEIb-
HBIX pedeit. JlymaeTcs, BEIpaOOTKa TaKMX PEKOMEHAANNH BO3MOXKHA Ha OCHOBE aHaM3a
3¢ (HeKTUBHBIX BBICTYIJICHHH YCIEIIHBIX CYAeOHBIX OpaTOpOB. 3alUTHUKH CMOTYT BBI-
CTpauBaTh CBOW BBICTYILICHHS, UCTIONB3YSI MPAKTHUYECKUE PUMEPHI, 3Has 3(PPEKTUBHOCTH
KOHKPETHOH CTPYKTYPhI pEYX NIPU OTIPEACICHHOM CO/IeP KaHUH.

Jnst amanm3a Mel BeIOpain 13 3amututenbHBIX pedert S.C. Kucenera, omyOmnkoBaH-
HbeIX B cOopHuke «Cynebnbie peun» (Kiselev, 1967). Ham Bei6op He ciydaeH. B XX B.
poccuiicKast aBOKaTypa BBIIBUHYJIA MHOXKECTBO OIaAPEHHBIX CYACOHBIX OPATOPOB, IS KO-
TOPBIX OBLTH XapaKTEPHBI «KMAaCTEPCKOE BIIaJICHHE CJIOBOM, YMEJIO€ HCCIIEIOBAaHNE MaTEPH-
aJIoB JieNia, TOHKUH Icuxonorndyeckuii anamu3» (Apraksin, 1981:5), koTopsie pazpadaTsi-
BaJll M COBEPLICHCTBOBAIM «IPUHLMIIBI U CTHIb PYCCKOW cyaeOHOH peum» (Apraksin,
1981:5). K coxanenuto, boratoe Hacieque aaBoOKaTypbl XX B. BCE €IlIe OCTACTCS HEHU3y-
YeHHBIM. IMEHHO 371eCh MBI MOJKEM HAaHTH MHOXKECTBO 3(P(PEKTUBHBIX 3alTUTUTEIBHEIX pe-
4el, KOTOpbIE MOTTIK OBl CTaTh 00PA3IOM IS TOAPAKAHUS JIsI COBPEMEHHBIX 3aIllUTHU-
koB. [To MHeHHUIO coBpeMeHHHKOB, f.C. KuceneB «ouH U3 Ty4Inx cyIeOHbIX OpaTOPOB»
(Kukarsky, 1968:4); xpymHBIH TeopeTHk cyaeOHoro kpacHopeuns XX B. « st Hero xapak-
TEepHO TITyOOKOE 3HAHHWE MATePHAIOB KaXIOTO Jejia, BHUMATEIbHOE OTHOIICHHE K KaXK-
noMmy noacyaumomy. Ero peun oTimuaroTcs JTOTUYHOCTHIO, TOHKUM, YMEIBIM aHATHU30M
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00CTOSATENBCTB JIeNa U JIOKa3aTebCTB, ITYyOOKUM IICUXO0JIOTMYSCKUM aHAJIM30M U ITPeKpac-
HbIM s1361KOMY (Ivakina, 2004:54).

AKTyaJNbHOCTP HAIIIETO UCCIIEIOBAHUS 00YCIIOBIEHA OCTPOI HEOOXOAMMOCTHIO BHIpa-
OOTKHM TPAKTUYIECKUX PEKOMEHJAIUH JUIsl COBPEMEHHBIX 3aI[UTHUKOB IO IOCTPOCHHIO
3¢ (eKTUBHBIX CyneOHBIX BBICTYIUICHUH. [aHHast paboTa sBIsSeTCSI OJHOW M3 HEMHOTHX
TIOTIFITOK BEISBIICHUS PA3IMYHBIX BAPHAHTOB PACIIOIOXKEHHUS W3JIAraeMoro CONEpKaHUs
3¢ (eKTHBHOM peun u3 CYNMIECTBYIOMNX BBICTYIUICHUH: «B COBpeMEeHHOM pUTOpHKE HEOO-
XOJIUMO TIPEATNPUHATH aHAIHN3 KOPITyCa TEKCTOB YCIEIIHBIX peuei, HHIyKTUBHBIM ITyTEM
BBIBOJSI CXEMBI UCIO3ULUU, KOTOPBIE MO3BOJSIOT MPUCOSAUHUTH ayJUTOPHUIO K CBOEH
touke 3peHus» (Shuiskaya, 2017:307).

Ienp uccnemoBanus — aHAIN3 KOMITO3UITMOHHBIX OCOOCHHOCTEH CY/ICOHBIX 3alUTH-
tenbHbIX peueit S.C. Kucenepa. [Ins gocTukeHus: yka3aHHOW LIENU CTAaBATCS CIEAYIOIINE
3a/laud: BBISIBUTH M OXapaKTepU30BaTh CTPYKTYPY dPGHEKTUBHON CyNeOHON 3allUTUTENb-
HOU peuu; pacKphITh (haKTOPHI, 00YCIOBINBAOIINE BRIOOP U PACIIONOXKEHUE B HEH CTPYK-
TYPHBIX 3JIEMEHTOB; BBIACITUTH HanbOoee 3 PpeKTHBHBIC BAPHAHTHI N3JIOKEHHS MaTepraa
B Cy/IeOHOM BBICTYTLICHHH.

B cooTBeTcTBUH € LIETBIO U MMOCTAaBICHHBIMA 33/1a9aMU B pabOTe IPUMEHSIOTCSI Clie-
IYIOIINE METOIBI UCCIICIOBAHUS: ONMUCATEIBHBIM METO/, TPEIIOIaralouil HCIOIb30Ba-
HUE CIEIYIONINX BAXKHBIX MPHEMOB: HEMOCPEICTBEHHOE JTMHIBUCTHUECKOE HAOIIOICHUE
Haj 3ammTuTenbHBIME pedamu S1.C. Kucenesa, omucanne u cOnocTaBIeHNE HHTEPECHBIX
C TOYKHU 3pCHUS CO3JaHUS YOCTUTEIHHOW PEUd PUTOPUYECKHX, JIOTUYSCKHX CPEICTB
Y IPUEMOB, 0000IIIEHNE PE3yIETATOB HAOIIOICHUS; KOMITO3UITMOHHBIA aHAIH3, IPUMEHS-
FOIIUICS C MENbI0 N3YUYeHHS TPUHIIAIIOB PACTIONIOXKEHHS MaTepraia, BbIIEICHAS CMBICIIO-
BBIX IICHTPOB, aHAN3a pPACIIOJIOKEHUS MHUKPOTEM, HAXOXICHHUS KOMITO3HITHOHHBIX
MIPUEMOB, XapaKTEPHBIX ISl OpaTopa; CTPYKTYPHBIN METOJ, CIIOCOOCTBYIONIUN BBISBIIC-
HUIO OTHOIIEHWH MEXITy CTPYKTYpPHBIMH 3JIEMEHTaMH PEYH; PUTOPUYECKHHA aHaIu3,
MTO3BOJISIONTMH HAa JAaHHOM MaTrepHalie PacCMOTPETh Pa3IUYHBIC ACTEKTHI MOCTPOSHUS
BBICTYTUICHUH, BBISIBUTH IIPUEMBI PEUCBOT0 BO3/IEHCTBUS, NCIIOIB30BAaHHBIC OPATOPOM.

O030p uTEpaTYpPHI IO BONPOCAM KOMIIO3UIIUM CYAeOHOI peun

Bonpock! noctpoeHus myOoarMyHOro, B TOM YUCIIE U Cy1eOHOTO, BRICTYIUICHHS pa3pa-
0aTBIBAIOTCSI CO BPEMEH aHTUYHOCTH. CUMTaeTCs, YTO OCHOBBI KOMIIO3UIMU CyIeOHOMN
peun 3anoxwn Jlucuit (Ivakina, 2004:44). Kommo3uius BEICTYIIICHHS pa3padaThiBaiach B
OOJIBIIMHCTBE AHTUYHBIX PYKOBOJCTB TIO0 pHUTOpUKE. Tak, CTPyKTypa ITyOJIMYHON
(1 cyneOHOIT) peun mpeacTaBiIeHa B OAHOM U3 CaMbIX aKTyaJIbHBIX U B Hallle BpeMs TPYAOB
Apucrorens «Puropuxay (Aristotle, 2000:135-148). OrpoMHEIit BKJIaa B pa3BUTHE CyAcO-
Horo KpacHopeuus BHec Llunepon. OH npuaaBan ocoboe 3HaYCHUE pacCTAHOBKE MaTepH-
aja 1 «pa3paboTai KOMIIO3UIHIO CyJeOHON pedn, KoTopas obecreunBaia MaKCUMalIbHO
Jerkoe ycBoenue Matepuanay (Daletsky, 2003:376). Pazpaborannast UM CTpyKTypa Cyaeo-
HOW peuM mpeacTaBiieHa B ero TeopeTnueckux Tpyaax (Cicero, 1994) u B cyneOHBIX BBI-
crymienusx (Cicero, 1962:293-330). B oOmupnom tpyae Mapka ®abus Keuntunuana
«JIlBeHanmaTe KHAT puTOpHYecKUX HactaBieHui» (Quintilian, 1834) maetcs cxema peun,
MTOATOTOBJIEHHAS CHEIMAIFHO JUIS BRICTYIUIEHUH B cyae. J1a cxema omnucana FO.B. Pox-
JecTBeHCKHM B ero padote «Teopus puropuku» (Rozhdestvensky, 1997:564).

Pa3zButne pycckoro cyneOHOro KpacHOpeUMs NPUXOAUTCS Ha BTOPYIO MOJOBUHY
XIX B., Korma mocie cyneOHol pedopMbl 1864 roma W BBEACHHS CyAa MPHUCSIKHBIX
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B Poccum mosBmnace menas tuesga Onectsmux cyneOHbIx opatopoB (A.D. Konwm,
B.J. Cnacosuy, K.K. Apcenses, I1.A. Anexcanapos, @.H. Ilnesako u np.). Tanantnussie
PYCCKHE FOpUCTHI pa3padaThiBaId KOMIIO3HIINIO CYA€OHON pedr Ha MPAKTUKE B CBOMX CY-
NeOHBIX BBICTYIUICHHUSAX. VI3BECTEH Takke psAA TEOPETUUECKUX HCCIEJOBAHUN TOTO Bpe-
MEHH, B KOTOPBIX aBTOPHI (B OCHOBHOM IOPHCTHI) aHATHM3UPOBAIN CYIeOHbIC BHICTYTLICHUS
CBOWX BBIJIAIONINXCS COBPEMEHHUKOB M JaBalli PEKOMEHJANNHU IO TOCTPOSHHUIO yOemu-
TeIbHBIX peueil. K TakoBBIM OTHOCHTCS, Hanpumep, padota A.A. Jlesenctuma «Peds roc-
yIapCTBEHHOro OOBHHUTENS B yrojoBHoM cyne» (Levenstim, 1894), K.K. ApcenneBa
«Pycckoe cynednoe kpacHopeune» (Arsenyev, 1888) u K.JI. JIymkoro «Cyme6HOE Kpac-
Hopeune» (Lutsky, 1992).

CrnenyeT OTMETHUTD, YTO A0 XX B. OpaTOpbl, Kak MPaBUIIO, UCIIOJIB30BAIM B PEUH IoO-
TOBBIE KOMITO3UITUOHHBIE CXEMBI, KOTOPBIE JIS KaXI0TO XKaHpa pa3padaThIBaIUCh U MPEJ-
JIaraJIich B pyKOBOJACTBaX 1Mo putopuke. OmHako ¢ Hadana XX B. CTaIM IpeodiiagaTh pe-
KOMEH/IAllMH [T BBICTYTAIOIINX HE CIEI0BATh CTPOTO 33JaHHOM CXeMe, a OMUPaThCs Ha
UHTYUNUIO U BroxHoBeHHe. 00 sToM nuieT [1.C. [TopoXOBIIKUKOB B OYEHHh aBTOPUTETHON
¥ B Hamm JHU padote «VIcKyccTBO peun Ha cyne»: «He wmmre miaHa, oH HalgeTCs caM,
[IOKa BBI OyJeTe QyMath o Jiene. 1o OyneT mio 6ecco3HaTenbHON <...> paboTsl; Cieno-
BaTeNbHO, OyeT eCTECTBEHHBIN IJIaH; KOT/a K€ OH HalAeTCs, MONpoOyHTe mepecTaBUTh
ero yacTi. Bo3M0OXKHO, 9TO 3THM ITyTeM BbI CO3/IaUTE 0OJIee MHTEPECHYIO CXEMY H3II0Ke-
uHus» (Sergeich (Porokhovshchikov), 2000:149-150).

JLLE. BnagumupoB B kHure «Advocatus miles (mocobue asisi yroJoBHON 3aIlUTBI)»
MPHU3BIBAECT OPATOPOB MMIIPOBH3UPOBATH: «3AlIMTHUK JOJDKEH MMIIPOBH3HPOBATH CBOIO
peYb Ha OCHOBAaHWHU CyAe€OHOTO CIEeNCTBHUS, peueil OOBUHUTENS W TPAXKAAHCKOTO HCTIIA.
<...> Nmnposu3zanus kacaercs <...> MOPAIKA U3JI0KEHHUS, BRIPAKESHHUH, pacopsiiKa qa-
CTel M TeX MaTepHajoB, KOTOpPHIC NPUB3OILIM B TEUCHHE CYJICOHOTO 3acelaHus»
(Vladimirov, 1911:186).

Kommosutust opatopckoil peur HaXoIUTCS B IEHTPE MPUCTATFHOTO BHUMAHUS HC-
ciiefoBaresell myOJMYHBIX BBICTYTUIGHHH M B HAallM AHU. 3HAYUTENbHBIA BKJIAJ B paspa-
00TKy BompocoB cynebHoro kpacHopeuusi BHecian: H.C. Anekcees, JI.A. Beenenckas,
A.A. Bonkos, H.H. NBakuna, 3.B. Makapora, B.B. Menbauk, H.I'. Muxaiinosckas,
A.K. Muxanbsckas, B.B. Onunnos, JL.I'. [laBnoBa, O.B. IlerpoB u np. (Alekseev &
Makarova, 1985; Vvedenskaya & Pavlova, 2008; Volkov, 2005; Ivakina, 2004; Melnik,
2000; Mikhalskaya, 1996; Odintsov & Mikhailovskaya, 1981; Petrov, 2007).

B konme XX B. psig ncciepoBareneii 00paTir BHUMaHUE Ha B3aHMOCBSI3b 00pas3a opa-
TOpa U BBIOMpaeMOil UM CTPYKTYpHI BEICTyIUIeHHs. [IpobiaeMy cOOTBETCTBHS HCHOIB3Ye-
MOH CXEMBI pedM THITy JUIHOCTH BBICTymaromero mocrapmwia C.®. Meanora (Ivanova,
1990). A.K. Muxansckas pazpaborana KiacCH()HUKAIMIO OpPaTopoB B COOTBETCTBUU
¢ uzbupaemoii umu kommnosunuent peun (Mikhalskaya, 1996:44). O ponu TUYHOCTH pUTOpa
B MOCTpOCHHUU BHICTyIUIeHUs muiier A.A. BonkoB: «Ha ypoBHe pacrnonoxenus <...>
JUIHOCTH TPOSBIISIET ce0sl B OpraHU3aIiy CMBICITA BEICKA3bIBAHHUS — B BUICHUH JISHCTBEH-
HOTO CJIOBa KaK IEJIOTO B OTHOIICHHWH K YacTsAM, IIPH KOTOPOM 3aMbIce] oOpeTaeT Kade-
CTBEHHYIO ONPECIICHHOCTh KaK MPOIIECC PeUH, pa3BepThIBAEMBIH B TIOCIEI0BATEILHOCTH
gacteit» (Volkov, 2003:23-24). Ha mnpodHyl0 CBS3b KOMIIO3WIIMH BBICTYIUICHHUS
¢ oOpa3om KOHKpeTHOro oparopa ykaseiBaeT u F0.B. llyiickas (Shuiskaya, 2015).

BaxxHO OTMETUTH TaKk)ke HEKOTOPBIE UCCIIEOBAHMUS TOCIEIHUX ACCATUIETUH. 3aciy-
JKUBAIOT BHHUMaHUs, Ha Ham B3risia, pabotel JLLA. Iloramomoi (Potapova, 2007);
10.B. Ilyiickoit (Shuiskaya, 2015; Shuiskaya, 2017), a Taxke HaydHbBIE CTaTbU
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JLT. KeipkyHoBoii (Kyrkunova, 2010); B.K. boruesa (Botnev, 2010) u ap. HazoBem Takxe
psn 3apyOexxHbix aBTopoB XX u XXI BB., KOTOpbIE BHECIN CBOH BKJal B MCCIEIOBAaHHIE
0COOEHHOCTEH OpaTOPCKOTO BBICTYIUICHHS, B TOM ducie kommo3uruu: T.A. Ban JleWk,
k. M. Jlayap, B.C. O6epr u ap. (Beebe, 2003; Briggs, 1990; Horowitz, 1999; Lauer, 2004;
Lausberg, 1998; Monroe & Lull, 1931; Oberg, 1998; Renkema, 2004; Turner, 2005;
Van Dijk, 2009; Van Dijk, 2011; Weaver & Ness, 1963).

BCTyl’ll/lTeJ'll)Haﬂ 4acTb 33Hll/ITl/lTeJ'lI)HOI7[ peuun

3amuTHTENbHAS PeUb 3BYUYHT B YTOJIOBHOM CYJIE MOCIIe OOBUHUTEIHHOMN, IIOATOMY €¢
KOMIIO3MIIMA, COJIep’KaHUE, OPATOPCKHE MTPUEMBI, UCII0JIb3yeMbIe 3alllUTHUKOM, apTyMEH-
Talus ONPEACIISIOTCS HE TOJLKO 00CTOSITEThCTBAMH Pa30UpaeMoro Jiesia U BEIOpaHHOH JIH-
HUEH 3aIUTHI, HO U COAepKaHuEeM OOBHHHUTEILHOM pedn.

Kax m3BecTHO, CyIIeCTBYIOT TP THIIAa BCTYIJICHHUS: €CTECTBEHHOE, HCKYCCTBEHHOE H
BHe3anmHoe. Eciu B OOBHHUTENBHOM pedd, Kak MPaBWIIO, MPUMEHSETCS €CTECTBEHHOE
BCTYyIUIEHHE, TO B 3AIIUTUTEIHLHON HEPEIKO OKa3bIBAETCS LEIeCOO00Pa3HBIM NMPUMEHEHNE
WCKYCCTBEHHOTO WJIM BHE3AITHOTO BCTYIUICHHS. THIT BCTYIUIEHUS, KOTOPBII BRIOMpPAET 3a-
LIMTHHUK, 00yCIOBIMBaeTCSd KOHKPETHOW cUTyanueil cyneOHbix mpeHuil. Ecnu oOBuHM-
TeJbHAS peYb OKa3ajlaCh OYCHb CIOKHOW B IIAHE apIyMEHTAIIMH U OOJBIIOH 10 00BeEMY,
TO BHUMATEIbHBIE U 3aMHTEPECOBAHHBIE CITYIIATEH, CKOPEE BCETO, YTOMJIICHBI ATOH PEUBI0
W HE B COCTOSIHUM BOCTIPUHUMATDH Peyb 3allUTHUKA. AYAUTOPHH OBIBAET CIIOKHO MEPEKITIO-
YUTHCA HA BOCIPUATHE CIEAYIONIETO BEICTYIUICHUS U B TOM CIIy4ae, €ClIi OOBUHUTEIbHAS
pevb, MPOU3HECEHHAs TATAHTIMBBIM OPaTOPOM, OKa3alla MOIITHOE BO3/IEHICTBHE HA Pa3yM H
4qyBCTBa ciymiaresnei. Toraa nepBbie ¢ppasbl, IPOU3HECEHHBIE 3AIIUTHUKOM, TOJKHBI OBITh
TaKUMH, YTOOBI ayJUTOPUS MOMEHTAIBHO MEPEKIIOYrna CBO€ BHUMAaHUE Ha 3BYYaIlyIO
pedb, OTOABMHYB Ha 3aJHUH IUIaH CHJIBHYIO pedb OOBHMHHTENS W 3a0bIB 00 yCTalOCTH.
B Taknx cinyuasx pasyMHO MPHUMEHEHHE HCKYCCTBEHHOTO MIIA BHE3AITHOTO BCTYTIICHHS.

XpecToMaTUHHBIM TNPUMEPOM YAAYHOI'O HCKYCCTBEHHOI'O BCTYIUIEHHS SIBISETCS
Hauvano peun 5.C. Kucenesa no neny KoBanepa: 3aiuTHUK Ha4yall CBOIO pedb C Iepeckasa
CPeIHEeBEKOBOM JIETEHIBI O KOJIOKOJIE, B 3BOHE KOTOPOTO KAKABIN IMyTHUK «CIBIIIAT TOT
HameB, KOTOpPbIM eMy xotenock yciermath» (Kiselev, 1967:7-8). IlonsTHO, 9TO Takoe
HaYaJio He MOTJIO He MpHBIIeYs BHUMaHue ciaymareneit (Ilouemy BApyr opatop roBoput
0 kojokone? Pa3bupaercs nemo Kopamesa, mpu dem TyT kojokoin?). OpaTopckas meib
JIOCTUTHYTA, Jallbllle MOKHO TOBOPUTH 10 CYIIECTBY Aeina. llepexos K CymiecTBy 3amiuThl
oopmisieTcst Kak MOSCHEHHE TOTO, MOYEeMy OpaTop MMEHHO TaK Hadaj CBOKO peub:
00pa3 KOJIOKOJIa U3 JISTSH Bl IOMOT OPaTopy MOKa3aTh HECX0XKECTh BUACHHUS, TOHUMAaHUS
OOBHHHTENIEM U 3aIIUTHUKOM «OIHHUX M TeX ke (PakToB, omHMX U TeX ke auiy (Kiselev,
1967:7-8).

HckyccTBeHHOE BCTYIUIEHHE MOKET IPEICTABISATh COOOW PacCyKACHUS O 3aKOHE,
cyle, CHpaBeIIMBOCTH Kak, Hampumep, B peunm 1o gemny CepradeBa (Kiselev,
1967:197-198). K ueMy 3Tu pacCykIeHHUs, CTAHOBUTCS MIOHATHBIM B KOHIIE BCTYIUICHIIS:
«Cyny ceroiHs IpeICTOUT OTBETUTH Ha BOIIPOC: YTO 3a uesoBek Bukrop Cepraves, kakoBa
ero mommuHHasA cyTh?» (Kiselev, 1967:197-198). U ciymarenn MOHUMAIOT, YTO 3aIlUTa B
JAHHOM CITy4ae CTPOUTCS Ha XapaKTePHCTUKE JIMYHOCTH TMOACYIANMOTrO, a CIIPaBE IBHII
MIPUTOBOP TIO JIETy MOKET OBITh BBIHECEH TOJBKO Korna OyneT NaHa «BepHas M MOJHas
OIIEHKa» YEJIOBEKa, OKAa3aBIIErocs Ha CKAMbE MOJICYTUMBIX.
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B peuax 4.C. KuceneBa HaxoiuM Takxke y1aqHble IPUMEpHI BHE3AITHBIX BCTYIICHHH.
Tak, peur no aemy IlynnkoBa HauMHAETCsl C BBIPAKEHHs UyBCTB, SMOLMH, BBI3BaHHBIX
pa3faBLUIMMUCS B 3al€ CyAa amjoAMCMEHTAaMH I0CJIE CIIOB IPOKYPOpa, MOTPeOOBABIIETO
«KpaifHe cypoBoro Hakazanus» s noacyaumoro (Kiselev, 1967:144—145). 3amuTHuk 3a-
SBIISIET, YTO HE UMEET IpPaBa «OCTaBUTh 0€3 BHUMAHMS 3TH aINIOOUCMEHTHD», CBUICTEIb-
CTBYIOIIHE O MOCIIEIIHOCTH BBIBOJOB M 00 M3JIMIIHEH rOpsIMHOCTH CyAeOHOI ayAUTOPHH.
OH nmoHUMaeT YyBCTBa CITyIIATENIeH IO OTHOMIEHHIO K ITOICY ANMOMY, OHAKO TIOHUMAET U
OIACHOCTb, KOTOPYIO TAaUT B ce0e M3IHILIHSISI IMOIIMOHATIBHOCTD CIIyIIATENEeH « ISl CyAbOBI
[TymukoBa n ms mena npasocynus!» (Kiselev, 1967:144-145), — BocknuaeT aaBoKar.
Oparop cTpeMHTCS JOHECTH A0 CyACOHOW ayIUTOPHH MBICIH O TOM, YTO CIIPABETMBBII
MIPUTOBOP MOKET OBITH BEIHECEH TOJIBKO HAa OCHOBE BCECTOPOHHETO pa3zdopa jena.

BHezanmHbIM SBIISETCS HaYallo ¥ B peyH 1o Jeny byrposa. 3amuTHUK HauMHAET BBI-
CTYIUICHHE C BBIPAXKECHUS CBOETO MHEHHMS 110 [TI0OBOAY ITOBEIEHHS B CyJI€ MOAPOCTKOB-TIOA-
cynumbix. OropueHne, HeIOyMEHHE U BO3MYIIEHHE BCEX MPHUCYTCTBYIOUINX B 3aJIe CyJa
BBI3BIBACT TOBEACHUE MOACYIUMBIX, KOTOPbIE BOBCE HE PACKAaWBAIOTCA B COIACSHHOM, a
qyBCTBYIOT ce0s IeposiMH, JOCTOMHBIMH BOCXUILECHUA: «EcTecTBeHHO OBIIO OBl OXKHUIATH,
YTO MOJIPOCTKU-TIOACYANMBIE OyAyT UCTIBITHIBATE U CTBIA, U CMYyIIEHHE. A OHU CTajH T0-
3UPOBaTh M KPacoBaThcs, W300paxas u3 cedsi, XOTh U HEyMello, HO cTapaTelbHO, OecTpe-
NeTHHIX «pbiapei ynaum» (Kiselev, 1967:89). 3necs opaTop BblpakaeT cBOE OTHOILICHHE
K CUTYallid ¥ BMECTE C TeM — MHEHHE OOJIBIIIMHCTBA MPUCYTCTBYIOMINX B Cy/I€, TAKHM 00-
pa3oM OH 00beAnHSET cebsl C ayTUTOpUeH, AEMOHCTPUPYET OOITHOCTH B3TJISIOB.

B st 3 13-11 npoananusuposaHHbix Hamu peueit S.C. Kucenes npumeHu uekyc-
CTBEHHOE JIn00 BHE3anHoe Hayano. CienoBaTeNnbHO, MOXKHO MPEIOJIOKUTD, YTO CTETIEHb
L[eIeCO00Pa3HOCTH MPUMEHEHHS TAKUX THIIOB BCTYIUICHUH JOBOJIHO BBICOKA.

He menee untepecnsl B peuax S1.C. Kucenepa ectectBeHHbIE BCTymiIeHUss. OHU OYEHb
pasHbIe 10 COAEPKAHUIO, KOTOPOE AUKTYETCS 3aauaMy, CTOSIIUMHU [epel 3aIIUTHUKOM B
KOHKPETHOM Cy/Ae0HOM TIpoIiecce, U IeNIeBRIMA YCTaHOBKaMu opaTopa. B omHOM cirydae
A.C. KuceneB HauMHaeT peyb C MPUBJICUEHUS BHUMaHUs CIylIaTeneld K 0COOCHHOCTIM
nena (peus no neny Kynpssuesoit) (Kiselev, 1967:31-45); B ipyrom — ¢ aneuisSLuy K pe4n
OOBUHHMTEIS, Pa300pa OTAEIBHBIX MOJ0XKEHUI OOBUHUTEILHOTO BBICTYIJICHUS, YKA3aHUS
Ha HETOYHOCTH, MMPOTHBOPEUYHBEIE JINOO OIMOOUYHBIE 3asBIeHUST 0OBUHHTENA (Heno Jlan-
ckoro) (Kiselev, 1967:61-76); c¢ anemmsiumu K OOBHHHTEIBHOMY 3aKIIOUEHUIO,
aHalln3a OCHOBHBIX ero MoMeHTOB (neno MBonruna) (Kiselev, 1967:165-183); ¢ ykazanus
Ha 0OHApy>KEHHBIE UM B XOJIe CyZeOHOr0 pa30MpaTebCTBA IPOTHBOPEUHS B OIIEHKE JTHY-
HOCTHU mojcynuMoit u ee moseneHus (meno danunosoi) (Kiselev, 1967:77-88) u ap. B
Hayasie KaXI0W peyH 3alIUTHUK JIMOO0 OTKPHITO BEIPAXKAET MBICJIb 00 OOIECTBEHHOH 3Ha-
YUMOCTH CIIPaBEUIMBOTO CyACOHOTO pemieHus, 00 0co0Ol OTBETCTBEHHOCTH CYJCH,
peLIaroIuX BOMPOCH! O JIIOJCKUX CyAb0ax, 1100 MOABOAMT CIyLIaTeNeH K TOW MBICITH.

OcHOBHAasl 9acTh 3alIMTHTEIbHON pedn

Cy1ecTBYIOT YETKHE PEKOMEHJAIMA OTHOCUTEIBHO KOMITO3UIIMOHHBIX COCTABIISIO-
ITUX TJIABHOW YacTH OOBHHUTENBHOM peur. Kak M3BeCTHO, B OCHOBHOM YacTH CYIeOHOU
OOBHMHUTENHFHONW peYr HETPEMEHHO JOJIKHBI ObITh MPEACTAaBICHBI B TIOJTHOM 00BEME Clie-
JYIOLIHE MUKPOTEMBI: M3JIOKEHHE (PaKTHUECKHX OOCTOSITENbCTB mpecTymienus (padyra
Jie1a); aHaJIN3 M OLIEHKa COOpPaHHBIX IO JeNy J0Ka3aTeIbCTB; XapaKTepUCTUKA TUYHOCTH
MOACYAUMOTO ¥ TIOTEpPIIEBIIET0; OOOCHOBaHWE KBATM(PHUKAIMKM  TMPECTYIUICHUS;
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coo0OpaXeHUsI 0 Mepe HaKa3aHWs; pACCMOTPEHHE BOIPOCOB, CBA3aHHBIX C BO3MEIICHHEM
MPUYUHEHHOTO MPECTYIUICHUEM MAaTepUalbHOTO yIIep0a; aHallu3 MPUYHH UM YCIOBHIA,
CH0cOOCTBOBABIINX COBEPIICHHIO IPECTYTUIEHHS. B KakoM mopsiike OyayT peacTaBIeHB
9TH BOMPOCHI B KOHKPETHOW OOBHHHUTEIHHON pedH, 3aBUCHUT KaK OT OCOOEHHOCTEH pac-
CMaTPHUBAEMOT0 JIea, TaK U OT UHAUBUAYAJIbHBIX IPEAMOUYTCHUN 0paTopa.

Kakne MUKpOTEMBI H B KakOM 00beMe OYyAyT OCBEIIEHBI B 3aIIUTHUTEIHHON pedH,
oTIpesiessieTcs, PeK/Ie BCETo, TO3ULIMEH 0OBHHEHHUS H COOTBETCTBEHHO COJIEpyKaHHEM 00-
BUHUTENBHOW peun. Eciy 3alUTHUK HE COTJIACeH C TeM, Kak Oblla MpeACTaBlieHa Ta WK
WHas MEKPOTEMa B PEYU OOBHUHHTEIS, TO JAHHAS MUKPOTEMA UM €€ YacTh (Ta, YTO BHI3bI-
BaeT BO3paKEHHUS 3aIIUTHI) OyIeT MpeACTaBiIeHa B 3alUTUTENBHOM pedd B IPYyroM
(MpaBUIIBHOM € TO3MILIMH 3aIIMUTHI) pakypce. MUKpOTEMBI 3alIUTUTEIBHON pedn orpese-
JISTFOTCS TAK)KE BRIOPAHHOM JIMHHUEH 3aIIUThI: €CJIM, HATPUMeE, 3allluTa CTPOUTCS Ha XapaK-
TEPUCTHUKE JTUYHOCTU TOJICYIUMOTO, Ha BBISBJICHHH CMATYAIONINX BHHY OOCTOSTENHCTB,
KOTOpBIE 3aIIUTHUK HAXOAUT B OMOTpaduy MOA3aUUTHOTO, TO XapaKTePUCTUKA THIYHOCTH
MOJICYIMMOTO OyJeT MpeJCTaBlieHa B 3aIlIUTUTENLHOW PEeYd B TIOJHOM O0BEMe; eCciu
CMSTYAIOIINE BUHY 00CTOSITEIhCTBA OOHAPYKUBAIOTCS B MTOBEIEHUH MTOA3AIIUTHOTO B MO-
MEHT COBEpIICHHUS MPECTYITHBIX ACHCTBUH, 100 Cpa3y Mmociie COBEPUICHHUS MPECTYIICHNS,
1100 HETOCPENCTBEHHO Tepell MPECTYIUIEHHEM, TO 3allIUTHUK 0c000e BHUMAaHHE YICIHUT
¢dabyne nena u T.1.

CyLIeCTBYET TaKK€ MHOXKECTBO PEKOMEHAALMMI O CTPYKTYpE 3aILUTUTENBHON peun,
JaHHBIX TEOPETHUKAMU M MPaKTHKaMHu cyaeOHoro kpacHopeuns. Kak mpasuio, npeniara-
€TCsI CIIEYFOIUH MepeueHb MUKPOTEM, KOTOPBIE TOJKHBI OBITh OCBEIICHBI B 3aIIUTUTEIb-
HOW peun: «aHanW3 (AKTUIECKUX OOCTOSTENBCTB JeNla; aHajdu3 JHYHOCTHBIX
0COOEHHOCTEH TMOA3AIMMTHOIO; aHaJU3 MOTHUBOB COBEPIICHHS AESHUS TOA3AIIUTHBIM»
(Enikeev, 2005).

B kaxnoii peun A.C. KuceneBa npocMaTpUBaeTCsl UeTKasi CTPYKTypa IJIaBHOM 4acTu.
i mpumepa pacCMOTPUM CTPYKTYPY OCHOBHOM YacTH PedH IO AENy O KPYIHOM XHIIe-
uuu ([eno I'epkuna) (Kiselev, 1967:124-143).

Hauunaercs rimaBHas 4acTh ¢ aHaM3a OOBUHHUTEIBHON peun. Bo3paxkeHus oOBUHE-
HUIO 3allUTHHUK TIpeABapseT MPEICTaBIeHHEM BCEX JOBOJOB, IPO3BYYaBIINX B OOBHHH-
TEJIHHON pedr. «S MOombITaloch UX MPEICTaBUTh B Hanbosee KOHIEHTPHUPOBAaHHOM <...>
Buge» (Kiselev, 1967:125), — nosicHsieT cBou NeHCTBYSI 3aITUTHHK. J[anee OH aHAM3UPYeT
KaKIBIN U3 TOBOJOB OOBHHEHUS M OTIPOBEPTaeT UX, UCIONb3Ys (hOPMANBHYIO JIOTUKY, Ma-
TEpHAJIBI CIIEACTBHS M OOBUHHUTEIHHOE 3aKITIOUEHHUE, TOKa3aHUs IPYTHX MMOACY AUMBIX, 00-
Hapy KeHHbIE 3allUTON MpoleccyaibHble HapyleHus. OnpoBepras Mocie0BaTelbHO M0-
JIO’)KEHUSI OOBUHEHUS, 3aIIUTHUK TIOCTENICHHO YOEKIAeT CIyIIaTeNeld B TOM, YTO BUHOB-
HocTh ['epknHa He pokazaHa. OHAKO 3aIUTHUK HE OCTAHABIMBAETCS HA 3TOM — Jaliee
JIOKa3bIBaeTCs HEBUHOBHOCTh [epknHa. VI BHOBb OH TOJEMHU3UPYET C OOBHHHUTEIEM,
paccMaTpHuBaeT ¢ Pa3HBIX CTOPOH TE K€ apryMEHTHI, KOTOpPbIe OBLIN HCIIOE30BaHbI 00BH-
HEHHEM, OJTHAKO PACCMOTPEHHBIE B IPYTOM CBETE, MO APYTUM YTIIOM, OHH JTHOO CTaHO-
BATCS JOBOJIOM 3aIUTHI, JINOO BBISBIAETCS MX HECOCTOATEIHHOCTD.

Taxum oOpazom, Ha poTsbkeHNH Beer peun S.C. Kucene monemusupyer ¢ 0OBHHU-
TeJeM, OJIMH 3a IPYTHM pa30WBaeT JOBOIBI MPOIECCYANTBHOTO OIMTOHEHTA, HCCIIETyeT Bee
apryMeHTHI, KOTOpbIE €CTh B MaTepuajax fejla, U JaeT UM CBOIO OLIEHKY. 3aIlllUTHUK HE
MpoIycKaeT HU OJHO, Jake Menbuaiiliee 3aMeuyanne oOBUHeHHs. Tak, «TOBapHIll MPOKY-
pOp MpUOETHY K JTIOBOY, HECKOJIHKO HEOKUAAHHOMY: ['epKuH, yBepsI OH, MPOU3BOIMT
OTTAJNIKMBAIOIIEE BIIEYATIIEHHE, OH TMPOSBII HEyBa)KEHHE K CyIdy, OH Ben celds
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Hernoio0aronM 00pa3oM, oH urpuBo yisibancs» (Kiselev, 1967:141). 3ammTHUK KOM-
MEHTHPYET 1 3TOT JOBOJ OOBUHUTEIIS, IPU STOM CITyIIATENN IOHUMAIOT, YTO TAKOW CTPaH-
HBIH JOBOJ JIWIIB TOJYEPKUBAET, YTO OOBUHEHHIO HE YIAIIOCh OOHAPYKUTHh HEOOX0IMMOe
KOJIMYECTBO apTyMEHTOB, JOKa3bIBAIOIIIMX BUHOBHOCTH [ epkuHa.

B rnaBHO#1 yacTu 3TOH peun MpeCTaBICHbBI JIUIIH IBE MUKPOTEMBI: aHATN3 1 OIICHKA
OOBHHUTENHFHOW PEYN U aHAIH3 M OIIEHKa COOpPaHHBIX I10 JENy JTOKa3aTeNbCTB. 31eCh HET
XapaKTEePUCTUKU JTMIHOCTH MOA3AIIUTHOTO. JINIIF B caMOM KOHIIE TJIaBHOW 9acTH, KOM-
MEHTHPYS MOCJICIHUIA OBOJ OOBHUHEHHS, OYCHb CTPAHHBIN TOBOJ, 3AIIUTHUK PUBOJIUT
HEKOTOphIe AeTanu ounorpaduu ['epkura. B qanHOM ciydae i co3ganus yOoeauTenbHON
3aIIUTUTEIBHON pEYr HE TOHAJAO00WMIach XapaKTepUCTHKAa JHYHOCTH TOJCYIUMOTO.
UzBecTHO, uTo 3ammta ['epkuna Obina 3G QekTrBHON: ecau ['epKUH OKa3ancs Ha CKaMmbe
MOJICYIMMBIX TI0O OOBHHEHHWIO B TOM, YTO OH BMECTE C TJIABHBIM OyXTalTepOM 3aBOJa
SIBIISIJICSI OPTaHMU3AaTOPOM XHWINEHHs, TO CyA Npu3Haid ['epkuHa BHHOBHBIM B XHIICHHU
CYMMBI, 3HAUYNTENIFHO MEHBIIIEH 110 CPAaBHEHHIO C YKa3aHHON B OOBUHUTEIHFHOM 3aKIIIOue-
uuu (Kiselev, 1967:124).

OnHako 0OCTOSATENBCTBA JI€a MOTYT OBITh TAKOBBI, YTO XapaKTEPUCTHKA JTMIHOCTH
MOJICY IMMOTO | psifia IPYTHX YUYaCTHUKOB CyA€OHON JpaMbl OyAeT UrpaTh IIaBHYIO POJIb
B OpraHM3allMN 3alIUTHL. B 3TOM nane oueHs nokasarenbHa peds .C. Kucenesa o nemy
Koganesa (Kiselev, 1967:7-30).

I'maBHas 9acTh ATOM peyn TakKe HAYWHAETCS C aHAIHM3a M OLEHKH BBICTYIUICHHS 00-
BuHHUTEN. OnleHKa OOBUHHUTENBHOW peun 3akiodaercs B ToM, 4to S.C. Kucenes ¢ coxa-
JICHHEM OTMEUaeT YMeJble, HCKYCHBIC IMOMBITKA OOBUHEHUS BBIIATh MPEATIONIOKECHUE 32
(akT, mCcKazuTh (aKTHI, TPEBPATUTH JENl0, CIOKHOE B TICHXOJOTHYECKOM ILIaHe,
B MpocTeiiiee, JaTh HEJOCTOBEPHYIO XapaKTEPUCTUKY TOJCYUMOTO, PUCYS €r0 00JHK,
HE MOCKYIHBIIKCH Ha YepHyo Kpacky» (Kiselev, 1967:9). [lanee aHanu3upyOTCs U ONPO-
BEPTaloTCs MOJIOKEHNSI OOBUHEHHS, B YACTHOCTH, OOJBIIOE BHUMAaHHUE YJIENAETCS OIMpPO-
BEP)KEHHUIO YTBEPXKIEHHS OOBHHHTENS O TOM, 4YTo KoBasieBbIM ObLTa JOBEAEHA IO CaMo-
yOuticTBa ero nepsas sxeHa Bepa UepHoBa. 371€Ch 3aIIMTHUK yKa3bIBaeT HA OOHAPYKECHHBIC
VM MPOTHUBOPEYHS B CIOBaX OOBHHHUTEINS, TIIATEIHHO HCCIeayeT Bee muchMa Beprr Uep-
HOBOM, UMEIOIIHNECS B JIEJI€, B OTJIMYHE OT OOBHHUTEIS, KOTOPBIH BEIOpAI JTUIITH HEKOTOPHIE
MMChbMa ¥ HEKOTOPbIE OTPHIBKU U3 3TUX MHCEM, COTJIACYIOIINECS C MO3UIMeH OOBUHEHNS.
A.C. KuceneB yoenuTenbHO TOKa3bIBaeT HEBUHOBHOCTH KoBanesa B rudenu UepHOBOI.

[Tocne TOTO 3aUTHHUK MPHUCTyHaeT K 00OCHOBAaHUIO CBOEH IO3HWIIMU B 3TOM JIENe,
T.€. K JIoKa3aTelbCcTBY HeBUHOBHOCTH KoBaneBa B cmeptu Hunbl KoBasieBoii, mosicHUB,
YTO JUIS TOTO HYKHO MPOAHAIM3UPOBATh OCOOEHHOCTH XapaKTEpPOB TPEX YYaCTHHKOB
npambl — KoBanesa, ero sxensl Hunbsl KoBaneBoii u ee cectpol EBrenun bapmuHoi.

3alUTHAK JaeT TCUXOJIOTUYECKHE XapaKTEPUCTHKH JTHX JIUI, TCHXOJOTHYECKUN
aHaJIM3 MX B3aWMOOTHOILICHUH, UX ToBeAeH!sI. OH TIATEIbHO aHATH3HPYET COOBITHUS, TIPO-
M30MIEIIAE JAaBHO, HO CTaBIIHUE, 10 CYTH, OTIPABHON TOYKOW CIyYUBIICWCS Tpareauu.
AHan3 B3aUMOOTHOIIEHU NEUCTBYIOIIUX JHI[ ApaMbl, UX JEUCTBUH B pPa3IUUYHBIX
KU3HEHHBIX CUTYAIUIX TECHO MEPEIIeTaeTCs C N3MI0KEHNEeM (DaKTHIEeCKHUX O0OCTOSATENb-
cTB aena. Ho u B m3noxxeHuu ¢abyIibl ieja TIIaBHBIM BCE JKe SBJSETCS PaCCMOTPEHHUE TI0-
BeleHUs1 ydacTHUKOB npambl. [Ipu stom S.C. KuceneB mNOCTOAHHO BO3Bpaliaercs
K OOBUHUTEIHHON pEYH, TIOCTOSHHO MOJIEMU3HPYET C MPOKYPOPOM U apTyMEHTHPYET CBOIO
MTO3UIIHIO.

Takum 00pa3om, B TJIABHOW YacTH peyd 1o jaeny KopaneBa mpencTaBieHbl CIEIy0-
M€ MUKPOTEMBI: aHAJHN3 U OLleHKa OOBHHHUTEIHHON PEUr; aHaJN3 M OLIEHKAa COOPaHHBIX
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IO JIeTy JTOKa3aTeNIbCTB; XapaKTepUCTUKA INYHOCTH MOA3AIIUTHOIO, a TAKXKE XapaKTepH-
CTHUKH APYTHX YYaCTHUKOB IPAaMBbl; U3JI0KEHHE (PAKTHUECKHX 00CTOSTENbCTB Jea.

XapakTepUCTUKA JTUIHOCTU MOA3ALIMTHOTO U IPYIUX YYaCTHUKOB JpaMbl JaeTcs B
moJTHOM 00BEMeE MTPH PacCCMOTPEHHH e 00 yOuiicTBe, caMOyOuiicTBe, KOTJa BasKHO pa3o-
Opatbcsl B OCOOCHHOCTSIX XapaKkTepa KaXKIOoro y4YaCTHUKA MPECTYIICHUS, B 0COOEHHOCTSIX
UX HOBEACHUS, UX B3aMMOOTHOIIEHUH, KOTa «B 3allyTAHHEHIINH y3eJI CIUIeTaloTes <...>:
M000Bb W HEHABUCTh, MECTh U TIPOIICHHE, 3aBUCTh U Benukoaymme» (Kiselev, 1967:9),
KOrjia Cyly MpUXOJUTCS MCCIeI0BaTh CI0KHYIO )KU3HEHHYIO CUTYalllIo, B KOTOPOH caMu
Y4aCTHUKH MHOTOTO HE TOHUMAIOT.

IIpu paccmoTpeHnH e Aell, CBA3aHHBIX C 9KOHOMHUYIECKOH JAeSITeTbHOCTHIO (XUIIEHHS
Ha MPOMU3BOJCTBE, Mepepacxo] OIJKETHBIX CPEJCTB, MOJyYeHUE B3ATKH JOKHOCTHBIM
JIMLIOM U T.I1.), TOJ3AIIUTHBIN XapakTepu3yeTcst OOBIYHO OY€Hb KPaTKO, BCKOJIb3b, HA IEp-
BBl IUIAaH BBIXOJUT OIIPOBEPXKEHUE IO3MLMH 0OBHHEeHMA. Ham Moryt Bo3pasuts,
yTo B peun no aeny Meonrmna (Ilomydenue B3siTKM mosmkHOCTHRIM juioM) (Kiselev,
1967:165-183) S.C. KuceneB ocoboe 3HaueHHE NPUAAET XapaKTEPUCTHKE JIMYHOCTH
HBonruna u I'opckoro.

Crenn¢uka 3T0ro ea TaKoBa, 4To n3001m4an MBoiarnHa B MOTy4eHNH B3ITKU OJUH
yeJoBeK — cBuieTeNb ['opckuil. [IpoTUBOCTOST IBOE: B MOATBEPKACHUE CBOMX MTOKAa3aHUM
lNopckuii mpuBoaut npotus VMBoNTrMHA psi 10Ka3aTENbCTB, MIBOITHH K€ OTPULIAET CBOXO
BUHY. 3alllUTHUK pa30MBaeT AOKa3aTeIbCTBa [ 0OpcKoro, noka3piBaeT HEBUHOBHOCTH MBOI-
TMHA ¥  OJHOBPEMEHHO JIOKa3blBa€T COBEpLIEHHE MPEcTymIeHus [ opckum.
U B noBeplieHne apryMeHTaluy NpeiaraeT paccMoTpeTs ouorpaduro Meonruna u [op-
CKOTO, COIIOCTaBUTh UX XapaKTEPhl U TAKUM 00pa30M CTaBUT TOUKY B PELICHUH BOIPOCA O
BUHOBHOCTH/HeBMHOBHOCTH VBonruHa. [loATBEpKAeHIEM 3TOTO ABISIOTCS CIOBA 3aIHUT-
HUKa, 3aKTI0YaloIue XapakTepucThku: «BoT onu psimom: MBonrun u opekwuii. U eciu Gbt
Jake He ObUTI0 HUKAKKX J0Ka3aTeIbCTB, ONPOBEPraroIuX oKa3anus [ opckoro, Bce paBHO
HeNb3s1 OBLI0 CTaBUTH CYIb0Y, CTaBUTH )KU3HB U J00poe umst Onera Cepreesuya MBoiarnHa
B 3aBHCHMOCTB OT TOTO, YTO CKaXKeT «Mactep no koopaunaiuuy (Kiselev, 1967:183).

CrnenyeT oTMeTUTB, 4TO B Kaxaoi peun 5.C. KuceneBa yeTko mpocMaTpHuBaeTcs ria-
BEHCTBYIOIAsl POJIb KAKOH-TO OZHONW MHKPOTEMBI. JIMHUS 3alUThl MPOXOAUT Yepe3 3Ty
TJIaBHYI0 MUKpPOTEMY, a BCE IPyTHe OKa3bIBAaIOTCS MOAYMHEHBI €, BIJIETEHHI B Hee. Tak,
B peud 1o Jeny ['epkrHa ri1aBHOM MUKPOTEMOM SIBJISIETCS aHANU3 U OLICHKa OOBUHUTENb-
HOH peuw, B peun 1o neny KopaneBa — XxapakTepuCTUKU JEHCTBYIOLIMX JIML IPOU30IIE-
LI ApaMBl.

B xaxom ciyyae BbIOOp II1aBHONH MHUKPOTEMBI 00YCIIOBIIEH 00OCTOATEIbCTBAMU pa3-
OupaeMoro zena, no3uLue 00BUHEeHUs 1 3amuThl. Hanpumep, B peun mo aeny Kyapssie-
BOH TJIaBEHCTBYIOIIEH OKAa3bIBAETCS MHUKPOTEMA «HU3JI0KEHHE (PAKTHIECKHX OOCTOSATEINb-
CTB Jiesiay. JTO 00YyCIIOBICHO CTOSAMICH epell 3aIIUTON 1ebI0 — A0Ka3aTh, YTO YOUHCTBO
ObuT0 coBepiieHO KyapsBieBoil B COCTOSHMM BHE3aIIHO BO3HUKIIETO CHIIBHOTO JYIIEB-
Horo BostHeHHA (Kiselev, 1967:44).

3amuMTHAUK UCCIIeAyeT pa3BuTHe oTHoIeHu Mexy punoit Kyapssuesoit u Bnaan-
MupoM KynpsBreBeIM ¢ MOMEHTa MX 3HAKOMCTBA M JO MPOHU3OLIEALICH Tpareauu.
A.C. KuceneB y0enuTenbHO MOKA3bIBAET, KaK IOCTENICHHO HA MPOTSIKEHUH HECKOJIBKUX
JIET WX OTHOIICHWH HAaKaIUTMBAINCh OOMABI, KOTOPBIE «HAKOHEI] CTAIH CTOJb MYYHUTENb-
HBIMH, YTO JIOCTATOYHO OBIJIO KpynHuHKH, 4ToOBl KynpsiBueBa He Boimepxana» (Kiselev,
1967:44). Opatop cripaBeJIMBO OTMEYAET, YTO B3ATOE B OTPHIBE OT IPOLUIOTO 3aMeYaHHe
Kynpssuesa: «[loxainyiicta, HOMHH, ThI 31€Ch HE OZHA)» — HE MOTJIO OBl BBI3BATh B3PHIBA»
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(Kiselev, 1967:44). U3naras Bce (akTUUeCKUe OOCTOSITEILCTBA JIeia, aHAIUZHPYS HX,
A.C. KuceneB nmpuBOAWT ciaylaTeneil K MOHMMAaHUIO TOrO, OYEMY IIPOCTOE 3aMEYaHHe
KynpsBuesa npuBeno k Tparequd, BeI3Balo B KyIpsBLEBON HENMPEOAONHMOE JKEIaHUE
OTOMCTUTH. Y 1oJT BIUSHHEM 3aXJIECTHIBAIOIIMX €€ UyBCTB MOJCYAMMAas COBEpIINa Ipe-
CTYIUICHHE.

Ha ocHoBe ananuza TpuHaaaTy 3amuTuTeNbHbIX peueit S.C. KuceneBa Mbl MOkeM
CKazaTh, 4YTO 0043aTeTbHON MUKPOTEMOM TTIAaBHON YaCTH 3aIIUTUTENFHONW PEYH 110 YTOJIOB-
HBIM JIeJIaM SIBJISIETCS aHAJIM3 U OLIeHKa OOBUHHUTENIHHON peur, HepeIKO BMECTe C TUM aHa-
JIU3UpYyeTCsl OOBUHUTENIbHOE 3aKitodeHue. VIMEHHO ¢ 3TOM MUKPOTEMBl JOJKHA Hadu-
HaThCS TJIaBHAS YacTh PEYH 3aIIUTHUKA. DTO OECCIIOPHO, TaK KaK 3aIIUTHUK 1 OOBUHUTEIh
HaXoJIATCs B CyIeOHOM IPOLIECCE B COCTOSIHUM MOJIEMUKU. BrIcTynast mocie 0OBUHHUTENS,
3alUTHHUK JOJDKEH OTBETHTH €MY, BBICKA3aTh CBOU BO3pPaXKEHHUs, ONIPOBEPTHYTh MOJI0XKE-
HUs oOBuHeHMs. Ecny 3alMTHUK OCTAaBUT O€3 BHUMAaHHUS OOBHHHUTEIbHYIO Db,
MTOJTyYUTCS, YTO OH COTJIACEH C AOBOJaMHU OOBHHEHHA. Tora 0 Kakod 3aIluTe MOYKET HITH
peus? CnenoBaTenbHO, aHAIN3 U OLICHKa OOBHHUTENBHOM PeYd — 3TO HEOTHEMIIEMBIH 3ie-
MEHT 3alMThl. MBI HEe COO0IIAaeM HUYEro HOBOTO, TOBOPS O TOM, YTO 3aIIMTHHUK 00s3a-
TEJIHHO JOJDKEH ONMPOBEPTHYTH JOBOJBI OOBHHHTENS (B PyKOBOJCTBAX MO PUTOPHKE 3T
MHUKpOTEMa OTpeIeNsIeTCs Kak 003aTeNIbHBIN CTPYKTYPHBIA 3JIEMEHT 3alIUTUTENFHON pedn
cO BpeMeH aHTH4YHOCTH). OJHAKO CUHUTaeM HEOOXOAMMBIM MOTYEPKHYTh PaCIOIOKEHHE
3TOI MUKPOTEMEI, €€ 00BEM U COOTHOIIEHHE C IPYTUMH MUKPOTEMaMH TJIABHON YacTH.

Eme oqna obs3aTenbHass MUKpOTEMa IIaBHOW YaCTH 3alIUTUTEIILHON peur — aHAIIU3
U OLIEHKA COOpaHHBIX IO ey AOKa3aTeNbCcTB. JloKka3aTenbCTBa, MMEIOLIMECs B MaTepua-
JIax Jena, aHaIM3UPYIOTCS U OLIEHUBAIOTCS M B XO/I€ OIIPOBEPKEHUS TOBOAOB OOBHHEHMUS,
Y B X0/I€ apTyMEHTAIIH [TO3UINH 3aIUTHI.

Jpyrue MUKpOTEMBI: XapakTePUCTUKA JIMIHOCTH MOA3AIUTHOTO (OPYTrUX y4acTHH-
KOB JpaMbl ); U3JI0’KeHNE PaKTHIECKUX 00CTOATEIHCTB Jeia; 000CHOBaHME KBATH(DUKAITAN
MIPECTYTUIEHUS — IPUCYTCTBYIOT MM HE MPUCYTCTBYIOT B 3aLIUTUTEIHHOMN pEeUH B 3aBUCH-
MOCTH OT OOCTOSITENBCTB pa3zdMpaeMoro Jena, OT coJep)KaHUs OOBHHHUTENBHOW peun
(oT 1OBOOB OOBHHEHMS), OT BEIOPAHHOH OpPAaTOPOM JIMHUH 3aLUTHI.

3akounTeIbHAs YaCTh 3alMTUTEILHOM peuun

3axumouenne B pedax .C. KuceneBa o6pr4H0 HeboubIoe mo oobemy. O0s3aTebHO
B 3aKJIFOYUTEIHHON YacTH elle pa3 4eTKo (GOPMYJUPYETCs MO3WIMS 3allUThl 110 JIEIy.
B koHIIe Kax 0¥ pedn opaTop oOpariaercs K Cyy ¢ mpoch00il 0 CHUCXOXKACHUHU, 00 OKa-
3aHWU JOBEPHS MOJCYIUMOMY U COOTBETCTBEHHO Ha3HauUeHUH Ooyiee MATKOTO HaKa3zaHUS
100 ¢ MPU3BIBOM OIPaBIaTh MO3AIMUTHOTO. Hepeako B 3aKItOUeHNH MTPUCYTCTBYET TaK
Ha3bIBAaEMbIN ITATETUUYECKUIA MOMEHT: OopaTop NpUBOAUT 0OBIYHO APTYMCHT K JIMIY C LICJIbIO
BBI3BaTh COYYBCTBHE, COCTPaIaHKE K MOA3AIIUTHOMY JINOO K YICHAM €ro CeMbH HIIH yBa-
JKEHHe, JIOBepre K MOJCYIUMOMY U T.II., KaK, HallpuMep, B pedd 1o neny [lanumoBoii:
«CygactnuBasi cembsi JlaHIIIOBBIX CTana HecdacTHOW. <...> Ho, cliomMiIeHHBIE TOpeM, BCE
YJIeHbl ceMbU JlaHWIIOBBIX BIpPaBE CMOTPETh JIIOJAM MpPsIMO B TJia3a, OHU HHUYETrO
HE CIeIaji, 9T0 MOIo OBl uX omo30puthy (Kiselev, 1967:88).

B 3akmounTeIpHOM YaCTH OpaTOp HAXOIUT MECTO U JIJIS TOTO, YTOOHI 1aTh BRICOKYIO
OLICHKY CYAY, €r0 AEATEIBbHOCTH: «CyAEUCKas MBICIb, IBITIUBAs, HE 3HAIOIIAS YCIIOKOE-
Hus»  (Kiselev, 1967:142-143); «pemas cyasOy dYenoBeka, CyA JeHCTBYeT 0co00
octopoxkHo u 30pko» (Kiselev, 1967:30).
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Crnenyet Takke OTMETHTh XapaKTepHYIO JUId 3aKI0unTenbHol yactu peueit 5.C. Ku-
celieBa YepTy: 3allUTHUK MPOBOJUT BOCIHTATENBEHYIO pabOTy CO BCEMH IPUCYTCTBYIO-
IIVIMH B 3aJI€ CyZa, OH TOBOPUT 00 0OIIECTBEHHOW 3HAYMMOCTH CIIPABETMBOTO HAKa3aHHUS,
JlaeT MOPAJIbHYIO OLICHKY MOBEACHUS MOACYAMMOI0, MOTEPIICBIIEro, APYTUX JIUII, OKa3aB-
muxcs yyacTHUKaMu npousomeamiero. Tak, S1.C. Kucenes roBopur

0 HEen30eKHOCTH HaKa3aHMs 3a MPOTHBOINPaBHOE NesHne: « Kakaplii 4ecTHBIN Tpak-
JaHWH JO/DKEH OBITh YBEpeH, 4To <...> CJIEICTBHE M CYJ BCTaHYT Ha 3aIUTy YECTHOI'O
4eNoBeKa, M KJIeBeTHHK Oyaet pazodnauen» (Kiselev, 1967:183);

0 BaxkHOCTH HakazaHus: «lIpecTymHuk, n30aBICHHBIH OT 3aKOHHOW OTBETCTBEHHO-
ctH, — yrpo3a mis obmectBay (Kiselev, 1967:212);

0 MyYHUTEIHLHOM pacKasHUM B coBepIiieHHOM: «Cy 1 HaJl cO00M — JIeNI0 TPYTHOE U HY K-
Hoe. Ouensb HykHOe. U nyist KyapsaBieBoit 3TOT ¢y He CKOPO KOHUUTCS. UeM nonblie OH
Oyzner uaTu, TeM ¢ OOJbIIeH, MONCTHHE OECIIONIaTHON SICHOCTHIO OHA CTAHET MOHUMATH,
<...> KaK 9yJO0BHIIHO 3TOT criop oHa pa3pemmiay (Kiselev, 1967:45);

0 TpeOOBaTENLHOCTU YellOBeKa K cebe W 00 OTBETCTBEHHOCTHU 33 CBOIO CEMBIO
u OyyIiee CBOMX JIeTel: «Hy>KHO OBITh TpeOOBaTeNbHOI K cebe, <...> Hy>KHO IPE0I0NIETh
B ce0e MEJIKYI0 OOMIYMBOCTb, <...> HEIOCTOMHBIE CIIOCOOBI U IPUEMBI YKPEIUICHUS CEMbU
HE MOTYT AaTh Xopowux pe3yisraToBy» (Kiselev, 1967:195).

IIpakTH4Yeckne peKoOMeHAANMH M0 MOCTPOCHHUIO CYyAeOHO 3aIMTUTEIbHON pedn

[IpoBeneHHOE HaMU HCCIEOBAHUE MO3BOJISET CPOPMYIHPOBATE HEKOTOPHIE PEKO-
MEH/alNH1, KOTOpble OyIyT MOJEe3HBI aABOKATaM-3alIUTHUKAM.

TloaroToBka 3alIMTUTENBHOM peur OCYILECTBIISIETCS B IBA OCHOBHBIX 3Tana. [lepBbiit
aTan — 10CcyAeOHBIN, B paMKaxX KOTOPOTO aJBOKAT W3y4aeT MaTePHAJIbI Jeiia 1 00IIaeTcs ¢
MTO/I3ANTUTHEIM, B PE3YJIbTAaTE Yero Yy 3alUTHHKA GOPMHUPYETCs cOOCTBEHHAs TO3UIHA 110
JIeJTy ¥ OpaTop BhIpaOaThIBACT JIMHHIO 3aIIUTHI. bombimas 9acTs pabOTHI HaJ PEUbIO MPO-
BOJIMTCS HAa 3TOM 3TaIe. 31eCh OCYIIECTBISETCS CO3JJaHie CyIeOHOTO BBICTYIUICHUS B OC-
HOBHOM 00OBeMe. B pamkax 3Toro 3tamna npoayMbIBaeTCs M KOMITO3UIUS PEUH: OMPEIeIIs-
F0TCSI MEKPOTEMBI, KOTOPBIe Oy Iy T MpeACTaBIeHBI B TIABHOW YaCTH BBICTYIUICHHUS, UX pac-
TIOJIOXKEHHE, a TAKXKE KOMITO3UITMOHHBIC YJIEMEHTHI BCTYIUICHUS W 3aKIIOUCHUS, TaK Kak
MMOCTPOCHUE PeYHr MaKCHMaJbHO OOYCIOBIEHO €€ COJEepKaHUeM U IeNIEBOM YCTaHOBKOM
oparopa.

BTopoii aTam oxBaTeIBaeT pabOTy 3alIUTHUKA HAJ PEUYBIO B XOJe CyeOHOTO 3acena-
HUS, KOTJIa CY/bsl IPOBOIUT COOCTBEHHOE pacciieIoBaHHe JIeNia U KOT/ia B CYJIeOHBIX TIpe-
HUSX MPOKYPOP M3JIaraeT IMO3UIUI0 OOBUHEHHMs. 3/1eCh a[BOKAT BHUMATEIBHO CIEIUT 3a
XO0JIOM CyIeOHOTO pacclieJOBaHUs, IPHHUMAET YIACTHE B IOIIPOCAX, IPOBOJAUMBIX CyIbEH,
BHUMATEIILHO BBICIYIIMBAET pe4b OOBUHUTENS, (PUKCHUPYET HACTPOW CIIyIaTeNed, HX
OTHOUIEHHE K MOACYIUMOMY, K COBEPILIEHHOMY MPECTYIUICHUIO, K TOBEICHUIO MOACYIU-
MOTO B MOMEHT COBEPIICHHUS MPECTYITHOTO AESHUS W IMOCIe Hero, a Takke B CyIeOHOM
3acemannd. Ha ocHOBE BCEro yBHIIEHHOTO U YCIBIIIAHHOTO aJBOKAT JTIOPa0aTHIBAET CBOIO
peyb: OKOHYATEIBHO OMPEACNSICT JIMHUIO 3aIUThI, MUKPOTEMBbl OCHOBHOM YaCTU BBICTYII-
JIEHWsI U WX PACIONIOKEHUE, pa3pabaTblBaeT M BKIIOYAeT B IJIABHYIO YacTh aHAU3
Y OIICHKY OOBHHHUTEIBLHON pedn (IIpu HEOOXOAMMOCTH B OOBHHHUTEIIBHOTO 3aKITIOUCHHUS),
ompenesseT U pa3padaThIBacT TUI BCTYIUICHUS.
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Conepsxkanve BCTYIUICHUS 33/1a€TCA 3a/ladyaMi U LEJISIMU 3al[UTHUKA B KOHKPETHOM
CylIeOHOM IpoIlecce, YTO, B CBOIO OdYepellb, OOYCIIOBIMBACTCS MaTepuaiaMu pasOupae-
MOT0 Aena. MoryT ObITh yKa3aHbl 0OCOOEHHOCTH JieNla; OOHapyKEeHHbBIE B XOJIe CyIe0HOTO
pa3bupaTeNIbCTBA MPOTUBOPEUHS B OIICHKE MOJICY IMMOT0, B TIOKa3aHUSX YYACTHUKOB JIeNa
u 1p. DPPEeKTUBHOM, Ha HAIIl B3I, ABISETCS CHOPMYITUPOBAaHHAS BO BCTYIUICHUH MBICITh
0 CONMaJbHOW 3HAYMMOCTH CIPaBEUIMBOTO CyIAeOHOTo pelieHusi, 00 OTBETCTBEHHOCTH
cyneit. [Ipu 3ToM 00s13aTebHO BO BCTYIUIEHUH JOJKHA OBITH YETKO BBIpayKE€HA MO3UITUS
3aIUTHI.

Ha nepBom 3Tare noaroToBKY pedr AOKHO OBITH MTPOAYMAaHO €CTECTBEHHOE BCTYII-
nenue. llemecoobpazHocTh APyroro Hadaja BBIIBUTCS Ha BTOpoM dTane. Ecnu cutyanus
cyaeOHOro pazouparenbeTBa (HACTpOil ayIMTOPHH, CTENEeHb BO3JEHCTBEHHOCTH MPO3BY-
yaBIeld OOBMHHUTEIBHON PeUn) TAKOBA, YTO HEOOXOIUMO OBICTPO EPEKIFOYUTH BHUMaHUE
CIIyIIaTeNel, 3acTaBUTh 3a0bITh 00 yCTaJIOCTH, O BIEYATIIEHUH OT TOJBKO YTO YCIBIIIAH-
HOTO, CJIETyeT UCIIOIh30BaTh UCKYCCTBEHHOE JIHO0 BHE3AIMHOE BCTYIUICHHE.

OCHOBHYIO YacCTh CBOETO BBICTYIUICHHUS 3aIUTHUKY CIIEeIyeT HAYWHATh C aHau3a U
OIIEHKH OOBMHHTEIBHON peun. ITo 00sg3aTenbHasi MUKPOTEMA: €€ OTCYTCTBHE O3HAYaeT
coryiacue 3allUTHUKA C Mo3uLMel 0OBUHEeHHA. B X0z aHann3a 1 OIeHKH OOBHHHUTEIHHOM
peun agBOKaTy CleayeT 0OpaTUThCA K TEM MUKPOTEMaM MIIU UX YaCTSAM, MPEICTaBICHHE
KOTOPBIX B PEYH OOBUHUTEIS BHI3BIBAECT BO3PAKEHUS 3alIUTHI. TOIBKO MOCTE MOCIeI0Ba-
TEJBHOTO aHAIIM3a U ONPOBEPXKECHUS JJOBOJIOB OOBHHEHHS MOXKHO TEPEUTH K J0Ka3aTelb-
CTBY MO3UIINH 3aIIHUTHI.

Eme omHOl 00s3aTelbHON MUKPOTEMOW KaXKIIOW 3aIIUTUTEILHOW pPEYH SBISIETCS
aHaIIN3 U OIIEHKa COOPaHHBIX 10 JIENy JOKa3aTelbCTB. DTa MUKPOTEMA MPOHNU3BIBAET BCIO
OCHOBHYIO YacTh BBICTYIJICHHS: MUMEIOIIMECS B JeJie JI0KA3aTeNbCTBA aHAJIH3IUPYIOTCS
U OLIEHUBAIOTCS KaK B IPOILECCE OMPOBEPKEHHsI OOBHHUTENBHON apryMEHTAIlUH, Tak
1 B X0/1e 000CHOBaHUS TTO3UITUH 3aIIUTHL

CrnexyeT onpesenuTh TIaBHYI0 MUKPOTEMY, Yepe3 KOTOPYIO OyAeT MPOXOIUTh JTHHUS
3amuThl. J[pyTHe ke MUKPOTEMBI, BaYKHBIE IJIS I0KA3aTeIbCTBA O3UIIUH aJIBOKATa, HYKHO
TECHO CBS3aTh C INIABHOI: OHU MOTYT OBITh BKIIIOUEHBI B TTIAaBHYIO, PACKPBIBATHCSI BHYTPH
Hee, MeperieTaTbCsi C Hel U Ip.

CocTaB MUKpPOTEM OCHOBHOW YacTH 3aIUTUTEIHHON pedyu, KpoMe 00s3aTelIbHBIX,
00yCIIOBIIEH OOCTOSATENBCTBAMU PACCMATPUBAEMOTrO Jieia, JOBOAAMH OOBHHEHUS U W3-
OpaHHOH NWHWEH 3ammuThl. Tak, IpU pacCMOTPEeHHH nel 00 yOWiCTBEe, CaMOyOHICTBE U
T.II., KOT/Ia JUIS PACKPBITHS IPECTYTIICHHUSI BAXKHO pa300paThCs BO B3AUMOOTHOIICHHUSX JIFO-
Jie, UCIBITEIBAEMBIX MU CTPACTSIX, B TOM, KaKMe MMEHHO UyBCTBa, JACHCTBHS, CIOBa
MIPUBENTN OJHOTO YEJIOBEKa Ha CKaMbIO MOJICYIUMBIX, IPYTOr0 — CAENAIN KEePTBOU Tpe-
CTYIUICHHS, 11e7Ieco00pa3HO MOCTPOUTH 3aIIUTY HA XapaKTEPHCTUKAX NEHCTBYIOUINX JIUI]
cyneOHOH npambl. JlaHHOW MuKpoTeme OyleT NpWHAaUIeKaTh I[NIABEHCTBYIOIIAS POJb.
BaxxapiM B TaHHOM ciiydae OyJieT Takke W3JI0KeHHe (PaKTHIECKHX OOCTOSTENLCTB JIena,
KOTOPOE IMIOMOXET IMPOAHATH3UPOBATH, OIEHUTHh KOHKPETHBIE ASHCTBUS KAKIOT0 U3 y4acT-
HUKOB JpaMbl, IPUBEAIINE dTUX JIUI] K TPareJnd, a TAKXKe MOHATh, ITOYEMY dTa Tpareaus
oKa3anach HeM30EKHOM.

B nemax, cBs3aHHBIX C Pa3IMYHBIMHA (PHHAHCOBHIMH MaxXHHALWSMH, MOTydYeHHEM
B3SITKH U T.II., 0CO00€ BHUMaHHUE CIEAYET yAEIUTh ONPOBEPKEHHUIO TO3UIINA OOBUHEHHS,
a TaK)Ke aHalIM3y W OLEHKEe COOpaHHBIX IO JieNly JToKa3arenbcTB. Camu 0OCTOSTENbCTBA
Jella TOJCKaXYT, KaKue eIlle MHKPOTeMbl B Ka)XJIOM KOHKPETHOM ciy4ae OyIyT
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HEOOXOIUMBI: H3JIOKeHHE (PAKTHUECKMX OOCTOSTEIBbCTB Jeia, XapaKTePHUCTHUKH MOA3a-
LIUTHOTO M APYTHUX YYACTHUKOB MPECTYITHOTO AESIHUS U Ap.

3aKio4eHne ODKHO OBITh JAKOHUYHBIM. B HeM 0053aTeNIbHO JOKHA IPUCYTCTBO-
BaTh YETKO CPOPMYITMPOBAHHAS MTO3UIHS 3aTUTHI. McX0asd U3 TOro, 94T 3aKIF0YEHUE — 3TO
MOCIEIHsIST BO3MOXKHOCTh OKa3aTh BO3JCHCTBHE Ha CiylIaTelel, 1eJaecoo0pa3Ho 37ech
MIPEICTaBUTh apryMEHT C ILIENBbI0 BBI3BaTh K MOA3AIIUTHOMY COYYBCTBHUE, COCTpaJaHUE
nmu6o nosepue. He nmumanM Oyaer Taxke oOpamieHne K Cy Iy ¢ MPU3BIBOM OIMPaBIATh MOJ-
CYIMMOT0 JH00 Ha3HAYUTh OoJiee MATKOE HaKa3aHUE U JIp.

3akjoueHmne

IIpoBenenHbIN aHANN3 TO3BOJISIET HAM ClI€JIaTh HEKOTOPBIE BBIBOJIBI O KOMIIO3UIIMOH-
HBIX 0COOEHHOCTSX CyAeOHBIX BBICTYIUICHH 3HaMeHuToro anBokara S1.C. Kucenesa.

B SaIlIPITPITeHLHOﬁ pe€un YMECTHO KaK €CTECTBEHHOC BCTYIUICHUE, TaK U UCKYCCTBCH-
HOE WJIM BHe3amHoe. BbIOop THITa BCTYIUIEHUS! OOYCIIOBJIEH CTETICHBI0 TOTOBHOCTH ayIH-
TOPUHU BOCIIPUHMMATh peub 3amuTHUKa. B peuax S.C. KuceneBa mpeactaBieHbl pa3Hble
IIPpUEMbI Hadajla 3alllUTUTCIIBHBIX peqel‘/'l, HO €©CTbhb B O3TUX PA3HBIX BCTYIIJICHUAX 0611166: B
HHUX BCEraa 4Y€TKO C(i)OpMYJ'II/IpOBaHa o3y 3allUTHUKA, TUHUS 3allUThI U KOH(i)JII/IKT, Ha
KOTOPOM CTPOUTCS CyneOHas pedb.

O0s3aTenpHbIe MUKPOTEMBI TJIAaBHOM YacTH 3aUTHTENBHBIX pedeit S1.C. KuceneBa —
aHaJM3 W OLIEHKa OOBMHUTENLHON pedd; aHajJu3 M OLIEHKA COOpPaHHBIX IO JIeNTy J0Ka3a-
TenbcTB. Clenyronuye MUKPOTEMBI: XapaKTePUCTUKA JIMYHOCTH TOJ3alIUTHOTO (APyrux
YYaCTHUKOB JPaMBbl); U3NI0KeHNE (PaKTHIECKHX 00CTOSITEIhCTB /Iea; 000CHOBAHHE KBAJIH-
(pUKalU IPECTYIJICHUS — MOTYT OBITh TIPEACTABICHBI WIIM X MOXET HE OBITh B 3aIUTH-
TEJNBEHOU PeUy B 3aBUCUMOCTH OT 0OCTOSATENBCTB PACCMAaTPUBAEMOTO ieTia, OT COACPIKaHMS
OOBUHHTEIHHOHN pedr (0T JOBOAOB OOBHHEHHS ), OT BEIOPAHHOM OpaTOpOM JIMHUHU 3aITUTHL.

Uro KacaeTcsl TOCIENOBATEIHHOCTH MHKPOTEM, TIJIaBHAs YacTh KaXKIOW pedu
A.C. KuceneBa HauMHAETCS C aHAJIM3a M OLIEHKW OOBHHUTEIIBHOM peuH, lajiee CaeayeT ria-
BEHCTBYIOIIIAasi MUKPOTEMA, a BCE IPYTHEe MUKPOTEMBI BIUIETAIOTCS B OCHOBHYIO.

B 3akmtounTtenbHOM YacTH 3amuTUTENbHBIX peuel S.C. KuceneBa MOXHO BBIJIEIUTH
CIIEyIOIE CTPYKTYPHBIE JJIeMEHTHL: oOpameHne K cyny (Toeapumum cynsu!),
4eTKO cOpMYITUPOBAHHAS MMO3UIHUS 3aIIUTHI IO JEy, NaTeTUYeCKHii MOMEHT, BOCITUTA-
TeJIHHBII MOMEHT, OOpalieHue K CyIy ¢ IpOoch00i 0 CHUCXOXISHNUH UK OTIPaBIaHUH TTO/I-
3aIUTHOTO.

Hamr ananm3 nokasai, 4To KOMITO3HUIIUS 3alIUTHTENBHOW PeUl OnpeaeisieTcs: 00CcTo-
STEIhCTBAMU pa3OMpaeMoro jeina, MO3HWIUeHd OOBHHEHWS, BRIOpDAaHHON JTMHHEW 3alllUThI,
T.€. 00YCIIOBIMBAETCS TEM COJEPKATEIbHBIM MaTEPHUaIoM, KOTOPI HEOOXOANMO TIPEJ-
CTaBUTLH B BBICTYIUICHHUHU, @ TAKKE OCO6CHHOCT}IMI/I ayJAUuTOpHUHU.

B cyne dacto ObIBalOT MOXOXKHE Jnena, pa3OMparoTCs TOXO0XKHE MPECTYIUICHHS.
CrnenoBaTensHO, COBpEMEHHBIE 3alTUTHUKN MOTYT HCIOIB30BATh CTPYKTYPY AP HEKTUB-
HBIX 3amuTHTENbHEIX peueit S1.C. KuceneBa B kauecTBe mpuMepa TU00 Kak TOTOBYIO CXEMY
JUTS TIOCTPOEHUS YCIEITHOTO BEICTYIUICHUS 110 CXOKUM JieniaM. OTHAKO MPH STOM CIIEAYeT
YYHTHIBATh, 9TO MIPOCTOH ITEPEHOC KOMIO3UIIHOHHOHN cXeMbl () (DeKTHBHOTO BBHICTYTUICHHUS
B HOBYIO p€4b HE TapaHTUPYET opaTopy ycnexa. ECTh elle oAuH, BO3MOKHO, CaMblid Ba-
HBIH (haKTOP CO37aHusl yCIIEIIHOTO BEICTYIIEHUS — INYHOCTh OPaTopa, T.€. er0 HpaBCTBEH-
HBIE KaueCTBa, SPYAULIUS, OPATOPCKOE MaCTEPCTBO.
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Takum 00pa3zoM, CO3aHUE 3aUIUTUTEIBHON (Kak u JT000H MyOIMYHON) pedd — 3TO
TBOPYECKUH Iporecc. XOpouLIo NpoLyMaHHast KOMIO3UIHS criocoOcTBYeT 3P PeKTUBHOCTH
BBICTYIUICHUSI B KOMIUIEKCE C IICHXOJOTMYECKOH U JIOTHYECKOH COCTaBIISIONIMMU
U OpPaTOPCKMM MacTEPCTBOM 3aIIMTHHKA.

References / Cnucok surepatypbl

Alekseev, N.S. & Makarova, Z.V. (1985) Oratorical art in court. Leningrad, Publishing House of
the Leningr. university. (in Russian).

Anexcees H.C., Makaposa 3.B. Oparopckoe uckycctBo B cyze. JI.: 3a-Bo JleHuHrp. yH-Ta,
1985. 175 c.

Apraksin, K.N. (1981) Preface. In: Apraksin, K.N. (ed.) Word to the lawyer. Moscow,
Yuridicheskaya literatura Publ. pp. 3-9. (in Russian).
Anpaxcun K.H. Tlpenucnosue // CioBo anBokary / pea. K.H. Anpakcun. M.: FOpuandeckast
mureparypa, 1981. C. 3-9.

Aristotle. (2000) Rhetoric. Poetics. Moscow, Labyrinth Publ. (in Russian).
Apucmomens. Puropuka. [lostuka. M.: Jlabupunt, 2000. 224 c.

Arsenyev, K.K. (1888) Russian judicial eloquence. Bulletin of Europe. (4), 768-811. (in Russian).
Apcenves K. K. Pycckoe cynebnoe kpacHopeure // Bectiuk EBpomnbl. 1888. Ned., C. 768-811.

Beebe, D.J. (2003) Public Speaking: An Audience-Centered Approach. Boston etc., Pearson
Education.

Botnev, V.K. (2010) Defense speech of a lawyer. Gaps in Russian legislation. (4), 251-255.
(in Russian).
bomues B.K. 3amuTutenpHas pedb aaBokaTa // [IpoOensr B poCCHIICKOM 3aKOHOIATEIHCTBE.
2010. Ne 4. C. 251-255.

Briggs, J.C. (1990) Philosophy and Rhetoric in: Moran, M.G. & Lunsford, R.F. (eds.) Research in
Composition and Rhetoric. A Bibliographic Sourcebook. Westport, Connecticut, London,
Greenwood Press.

Cicero, M.T. (1994) Three treatises on oratory. Translated from Latin. Petovky, F.A., Strelnikov,
I.P. & Gasparov, M.L. (eds.). Moscow, Ladomir Scientific and Publishing Center. (in Russian).
Huyepon M.T. Tpu TpakTtata 00 opaTopckoM HcKycctBe / mep. ¢ jar. ®@.A. IletoBkoro,
W.I1. CrpenbuukoBoii, M.JI. I'acnaposa / mox pen. M.JIL. I'acnmapoBa. M.: HayuHo-u3narens-
ckuif neHtp «Jlamomup», 1994. 475 c.

Cicero, M.T. (1962) Speeches. T. 1. Moscow, Publishing House of the USSR Academy of Sciences.
(in Russian).

LHuyeporn M.T. Peun. B 2 1. T. 1. M.: U3parensctBo AH CCCP, 1962. 452 c.

Daletsky, C.B. (2003) Rhetoric: speak up, and I'll tell you who you are. Moscow, Omega-L Publ.
(in Russian).

Haneyxuii 4.5. Putopuka: 3aroBopH, U s CKaxy, KTo Tel. M.: Omera-JI, 2003. 488 c.

Enikeev, M.I. (2005) Legal psychology: textbook. Moscow, Norma Publ. (in Russian).
Enuxees M. U. FOpunnueckas ncuxosorus: yueonuk. M.: Hopma, 2005. 640 c.

Horowitz, R. (1999) Rhetorical Structure in Discourse Processing in: Compehending Oral and
Written Language. San Diego, New York, Harcourt Brace Jovanovich Publishers.

Ivakina, N.N. (2004) Fundamentals of judicial eloquence (rhetoric for lawyers): textbook. Moscow,
Jurist Publ. (in Russian).

Usarxuna H.H. OcHOBBI CyIeOHOTO KpacHOPEUHs (PUTOPUKA JUISI FOPUCTOB): yueOHOE mocodue.
M.: IOpucts, 2004. 384 c.

Ivanova, S.F. (1990) The path to modern rhetoric. Moscow, Knowledge Publ. 2. (in Russian).
Heanosa C.®. IlyTts k coBpeMeHHOH puTtoprke. M.: 3Hanue, 1990. Y. 2. 48 c.

Kiselev, Ya.S. (1967) Judicial speeches. Leningrad, Lenizdat Publ. (in Russian).

Kucenes A.C. Cynebusie peun. JI.: Jleamsnart, 1967. 222 c.

Kukarsky, I.K. (1968) Preface. In: Vol'skii, A. Speeches of Soviet lawyers: Compilation. Moscow,

Yuridicheskaya literatura Publ. pp. 3—8. (in Russian).

HISTORICAL AND LEGAL STUDIES 623



bauwesa 3.B. Bectank PYJIH. Cepust: FOpumraeckue nayku. 2023. T. 27. Ne 3. C. 609625

Kyxapcrxuu UK. Tlpenucnosue // Bonbckuit A. Peun coBeTckux agBokaTtoB: cOOpHUK. M.:
KOpun. nut., 1968. 170 c. C. 3-8.

Kyrkunova, L.G. (2010) Judicial speech: methodology of work on composition. In: Golev, N.D. &

Chernyshova, T.V. (eds.) Urislinguistics-10: Linguoconflictology and jurisprudence:
interuniversity collection of scientific papers, Kemerovo, Barnaul, Publishing House of Alt.
un-ty. pp. 266-271. (in Russian).
Keipkynosa JI.I'. CyneOHast peus: METOANKA pabOTHI Hag Komro3uimei / KOpucauHrBucTrKa-
10: JINHTBOKOH(DINKTOIOTHA U FOPUCTIPYICHIINS: MEXBY30BCKHI COOPHUK HAYYHBIX TPYIOB /
nox pen. H.JI. T'onesa u T.B. UepnsbimoBoii. Kemeposo; bapHayn: U3n-so Anr. yu-Ta, 2010.
C. 266-271.

Lauer, J.M. (2004) Invention in rhetoric and composition. Parlor Press LLC Indiana.

Lausberg, H. (1998) Handbook of literary rhetoric. A foundation for literary study. Leiden — Boston
— Koln.

Levenstim, A.A. (1894) Speech of the state prosecutor in the criminal court. Saint Petersburg,
Printing house M.M. Stasyulevich. (in Russian).

Jlesencmum A.A. Peub rocymapcTBeHHOro oOBHMHHTENsE B yromoBHoM cynae. CII6.: Tum.
M.M. CracroneBuua, 1894. 124 c.

Lutsky. K.L. (1992) Judicial eloquence in: Judicial eloquence of Russian lawyers of the past.
Moscow: Themis Publ. pp. 175-212. (in Russian).

Jyykuii K.JI. Cynebnoe xkpacHopeune // CyneOHOe KpacHOpEeYHE pPYCCKHX IOPHCTOB
npomwioro. M.: @emuna, 1992. C. 175-212.

Melnik, V.V. (2000) The art of proof in adversarial criminal proceedings. Moscow, Delo Publ.
(in Russian).

Menvnux B.B. VICKycCTBO 10Ka3bIBaHUS B COCTS3aTE€IbHOM YTOJIOBHOM Iipouecce. M.: [leno,
2000. 496 c.

Mikhalskaya, A.K. (1996) Russian Socrates: lectures on comparative historical rhetoric. Moscow,
Academia Publ. (in Russian).

Muxanvckas A.K. Pycckuit Cokpar: JIeKIMU 110 CPaBHUTEIbHO-UCTOPUYECKON puTopuke. M.:
Academia, 1996. 192 c.

Monroe, A.H. & Lull, P.E. (1931) Projects in Speech for a Foundation Course. USA, D.C, Heath
& Company.

Oberg, B.C. (1998) Speechcraft. An Introduction to Public Speaking. Colorado Springs, Meriwether
Publishing Ltd.

Odintsov, V.V. (1976) Structure of public speech. Moscow, Znanie. (in Russian).

Oounyos B.B. CtpykTypa nyomuunoit peun. M.: 3nanue, 1976. 80 c.

Odintsov, V.V. & Mikhailovskaya, N.G. (1981) The art of a judicial orator. Moscow,
Yuridicheskaya literatura Publ. (in Russian).

Oounyos B.B., Muxaiinosckas H.I". IckyccTBo cyaeOHOTro opatopa. M.: KOpunndeckas iute-
patypa, 1981. 176 c.

Petrov, O.V. (2007) Fundamentals of judicial eloquence: textbook. Moscow, TK Velbi Publ.,
Prospect Publ. (in Russian).

Ilempos O.B. OcHoBEI cynebHOTO KpacHopeuns: yaeoHoe nmocodue. M.: TK Ben6wu, IIpocmexr,
2007. 208 c.

Potapova, L.A. (2007) The defense speech of a lawyer in the domestic criminal process: monograph.
Saransk, Mordovian State Pedagogical Institute. (in Russian).

Ilomanosa J1.A. 3amuTuTenpHas pedb aJBOKaTa B OTEYECTBEHHOM YTOJIOBHOM IMpoliecce:
MoHorpadus. Capanck, MopaoBckuii roc. ea. ue-1, 2007. 180 c.

Quintilian, M.F. (1834) Twelve books of rhetorical instructions. Translated from Latin. Nikolsky,
A. Saint Petersburg: Printing House of the Imperial Russian Academy. (in Russian).
Keunmunuan M.@. JIBeHaAIaTh KHAT PUTOPHYSCKUX HacTaBieHWH / mep. A. Hukombckoro.
CII6.: Tunorpadus Mmneparopckoit Poccuiickoit Akagemun, 1834.

Renkema, J. (2004) Introduction to discourse studies. Amsterdam Philadelphia, John Benjamins
Pub.

624 NCTOPUKO-ITPABOBBIE UCCIIE[JJOBAHU A



Baisheva Z.V. RUDN Journal of Law. 2023. 27 (3), 609-625

Rozhdestvensky, Yu.V. (1997) Theory of rhetoric. Moscow, Dobrosvet Publ. (in Russian).
Pooicoecmsencruii FO.B. Teopus putopuku. M.: JTobpoceer, 1997. 597 c.

Sergeich, P. (Porokhovshchikov P.S.) The art of speech in court. Tula, Autograph Publ. (in Russian).
Cepeeuu I1. (Tlopoxoswuros I1.C.) ckyceTBo peun Ha cyze. Tyma: Asrorpad, 2000. 320 c.

Shuiskaya, Yu.V. (2015) Composition and structure of speech: monograph. Moscow, RUDN.
(in Russian).

Ulyiickaa FO.B. Komnosumus u CTpykTypa peun: MoHorpadus. M.: PY/IH, 2015. 320 c.

Shuiskaya, Yu.V. (2017) Dynamics of the rhetorical disposition from antiquity to the present day.
Culture and civilization. 7(1A), 301-310. (in Russian).

Ulyiickas 1O.B. JlnHaMuKa pUTOPUYECKOW JUCHO3UIMK OT aHTHYHOCTH A0 HAIMX AHEl //
Kynbsrypa u musunuszamust. 2017. T. 7. NelA. C. 301-310.

Turner, K.Y. (2005) Rhetorical studies in the 21 century: Envisioning the possibilities. Southern
communication journal. 4 (63), 330-336.

Van Dijk, T.A. (2009) Discourse and Context. Cambridge University Press.

Van Dijk, T.A. (ed.). (2011) Discourse Studies. A multidiscplinary introduction. 2nd Edition.
London, Sage.

Vladimirov, L.E. (1911) Advocatus miles (manual for criminal defense). Saint Petersburg.
(in Russian).

Braoumupos JI.E. Advocatus miles (mocoOue ams yronosroi 3amuTtsl). C.-Iletepbyprs, 1911.
230 c.

Volkov, A.A. (2005) Fundamentals of rhetoric: a textbook for universities. Moscow, Academic
Project. (in Russian).

Bonxos A.A. OCHOBHI pUTOPUKU: yUIeOHOE TIOCOOHE TSI BY30B. M.: Akanemudeckuii [Ipoekr,
2005. 304 c.

Volkov, A.A. (2003) Rhetoric as a personalistic philosophy of the word. In: Rhetoric in modern
society and education: Proceedings of the III-V International Conference on Rhetoric.
Moscow, Flint Publ., Nauka Publ. pp. 19-31. (in Russian).

Bonxos A.A. Putopuka xak nepcoHanuctudeckas ¢punocodpus ciosa // Puropuka B cOBpeMeH-
HOM ofmmecTBe U oOpasoBanun: CO6. marepuainos III-V Mexnynap. koH(. o putopuke. M.:
®munaTa, Hayka, 2003. C. 19-31.

Vvedenskaya, L.A. & Pavlova, L.G. (2008) Rhetoric for lawyers: a textbook. Rostov-on-Don,
Feniks Publ. (in Russian).

Beeoenckas JIL.A., [lasnosa JI.I". Putopuka ajs 10pucToB: yueOHOe mocooue. Pocroe-Ha-J/{oHy:
®dennkc, 2008. 568 c.

Weaver, A.T. & Ness, O.G. (1963) The Fundamentals and Forms of Speech. New York, The

Odyssey Press Inc.

CaeneHus 00 aBTOpe:

bauweesa 3uns Bazuzoena — nokTop (PUIIOIOTHYECKUX HAYK, JOLEHT, podeccop Kadeapsl
TEOpHHU TOCYAapcTBa U npasa, MHCTHTYT npaBa Y PUMCKOTO YHUBEPCUTETAa HAYKH M TEXHOJIOTHH;
Poccwuiickas @enepanms, 450005, Pecriyonmka bamkoprocran, . Ya, yn. locroesckoro, 1. 131

ORCID ID: 0009-0005-8053-7733; SPIN-koa: 6096-0723, AuthorID: 742631

e-mail: institutprava@uust.ru; zbaisheva@yandex.ru

About the author:

Zilya V. Baisheva — Doctor of Science in Linguistics, Associate Professor, Full Professor of
the Department of Theory of State and Law of the Institute of Law, Ufa University of Science and
Technology; 131 Dostoevsky str., Ufa, Republic of Bashkortostan, 450005, Russian Federation

ORCID ID: 0009-0005-8053-7733; SPIN-code: 6096-0723, AuthorID: 742631

e-mail: institutprava@uust.ru; zbaisheva@yandex.ru

HISTORICAL AND LEGAL STUDIES 625


https://orcid.org/0009-0005-8053-7733
https://orcid.org/0009-0005-8053-7733

s BectHuk PYOH. Cepusi: FOpuanyeckue Hayku 2023 T. 27. Ne 3. 626-648
RUDN JOURNAL OF LAW. ISSN 2313-2337 (print), ISSN 2408-9001 (online)

http://journals.rudn.ru/law

https://doi.org/10.22363/2313-2337-2023-27-3-626-648
EDN: HEUIVH

Hay4dHas ctatbsa / Research Article

AAMUHUCTpPaATUBHO-TEppUTOpUarnbHble U3MEHEeHUs
B Kanmbiukon crenun ActpaxaHckoun ry6epHumn
B KoHUe XIX — Hayane XX Beka

E.A. Komanmgxkaes'"'D<

Kanmerkunii rocygapcTBennsiii yausepcuret uM. b.b.I'opomoBukosa,
2. Dnucma, Pecnyonuxa Kanmvixkus, Poccutickas @edepayus
P<komandzhaev@mail.ru

AHHOTaUUs. AKTYaJIbHOCTh Ha3BaHHOW MPOOJIEMBbI BbI3BaHA €€ MAaJOM3YYCHHOCTBIO: B HEOOIb-
1IOM KOJINYECTBE PaO0T UMEIOTCS JIUIIb (PparMeHTapHbIE 3aMETKH 00 STAITHBIX COOBITUIX IOJIUTUKY Ipa-
BUTENILCTBA B KAJIIMBIIKUX yJlycaxXx AcTpaxaHCkoi ryOepHunu koHia XIX — Hayama XX B.: mepenada
yIpaBJieHHUs KaJIMBILKUMHU YJIycaMu B BeeHHe MHUHUCTEPCTBa BHYTPEHHHX JIeNl U aJIMUHHUCTPAaTHBHAS
pedopma 1910 r. bonee u3ydyeno Bnusiaue pedopmsl 1892 1. B KanMbikiu Ha U3MEHEHUS B CHCTEME
ynpasieHus. [TocTaBneHHas HaMu NpoOaeMa aKTyaau3uPyeTcsl TakKe HeOOXOAMMOCTBIO NIPUBICUEHUS
HOBBIX Pa3HOOOPAa3HBIX JEIONPON3BOACTBEHHBIX HCTOYHUKOB. Llenb MccinenoBanus — MpeACTaBUTh I10-
JOpOOHYIO XapaKTEPUCTUKY aIMHHUCTPATHBHO-TEPPUTOPHAIBHBIX H3MECHEHHI B KajaMbIKol cTenu Ha
OCHOBE IIUPOKOT'0 Kpyra apXUBHBIX JIEJIONPOU3BOICTBEHHBIX MaT€pPHUaJIOB, BIIEPBbIC BBOJUMBIX HAMHU B
HayuyHbIH 000poT. MccienoBaHue OCHOBBIBACTCS Ha NPUMEHEHMH LUBHIM3AIMOHHO-KYJIBTYPHOTO U
MEXIUCUUIUIMHAPHOTO IOAXO0J0B, KOTOpblE B COYETAHWH C NPHHLIUIAMU HCTOPU3Ma, CHUCTEMHOIO
aHaJIM3a ¥ 00BEKTUBHOCTH IIO3BOJIMIIN HAM CO3/1aTh JOCTOBEPHYIO KapTHHY aJMUHUCTPATUBHO-TEPPUTO-
PHAIBHBIX PeoOpa30BaHuil B CIeIIM(YUIHOM PETHOHE C TPAAUIIMOHHBIM YKIaIoM Ki3HU. ComepKaHueM
aI[MI/IHI/ICTpaTI/IBHO-TCppPITOpI/IaHLHOﬁ IMNOJIMTUKHU B KaJIMBILIKUX YyJIyCaX SBJIAJIaCh «PYTHUHHas) NCATCIIb-
HOCTh aJMUHHCTPALMM, OPraHOB CaMOYIIPaBICHUS W JOJDKHOCTHBIX JIMI[ [0 HHUIMMPOBAHUIO,
HOATOTOBKE M IPUHATHUIO pelieHUH. 3aKOHUCHHBIMU PyOEXHBIMHU COOBITHSIMU SIBHIIHCH pedopma 1892 1.,
nepenaya ynpaeleHUs KaaMblkamu B BegeHne MB/I u aqmuancTpatusHas pepopma 1910 r. Ha npotsi-
JKCHUH U3y4aeMOro nepuoaa npaBUTCIbCTBO MBITAJIOCh MIPOBECTU aAMUHUCTPATUBHO-TEPPUTOPHUATIBHBIC
npeoOpa3oBaHus B KAJIMBILIKUX YIIycaX Kak BAKHYIO 4acTh OOIIETro, B TOM YHCIIE OOMIECTBEHHOTO U I10-
3eMEeJIbHOT O, IIepeyCcTPONHCTBA KAIMBILKOT0 001mecTBa. OHAKO 3TOT MaclITaOHBIH M1aH ObLI peaau30BaH
JMIIb YaCTHYHO BBUJY YCTOMYMBOCTU IUBMIN3AIMOHHO-KYJIBTYPHBIX UYEPT KaJIMBIIKOIO OOIIECTBA.
[TpaBuTENECTBO OBIIO BEIHYXKIEHO OIPAaHUYUTHCS HEKOTOPBIM YIOPSIOYEHHEM AESTEIbHOCTH OPraHOB
MECTHOTO caMOYIIpaBlIeHUs, Nepeaadeil ynpasieHus KaaMmblkamu B BeneHue MBJI, co3nanueM 3apro
(cymoB) BO BceX yiiycax U YKPYITHEHHEM KaJIMBIIKHX alilMaKOB U XOTOHOB pedopmoii 1910 r.

KirodeBble c10Ba: aIMUHUCTPAaTUBHAS CUCTEMA, IIONIEUUTENLCTBO, peopMa, KoueBoe 00LIECTBO,
yiyc, ailMaK, XOTOH

KondukT uHTepecoB. ABTOp 3asBIIsieT 00 OTCYTCTBUHM KOH(IIUKTa HHTEPECOB.
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Administrative and territorial changes
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Abstract. The relevance of this issue is caused by its understudied nature: in a small number of
works there are only fragmentary notes about the landmark events of the government policy in Kalmyk
uluses of Astrakhan oblast in the late 19th — early 20th century: the management transfer of Kalmyk
uluses to the Ministry of Internal Affairs and the administrative reform of 1910. The influence of the
reform of 1892 in Kalmykia on changes in the management system is in the focus. The issue is also
actualized by the necessity to attract new and varied record-keeping sources. The purpose of the work is
quite specific: to present a detailed description of administrative-territorial changes in Kalmyk steppe on
the basis of a wide range of archival records, which we are introduced into scientific circulation for the
first time. The study is based on the application of culture and civilization and interdisciplinary
approaches, which, combined with the principles of historicism, system analysis and objectivity, allows
to create a reliable picture of administrative and territorial transformations in a specific region with a
traditional way of life. The content of the administrative and territorial policy in Kalmyk uluses was the
"routine" activity of the administration, self-government bodies and officials in initiating, preparing and
making decisions. The completed milestone events were the reform of 1892, the transfer of Kalmyk
administration to the jurisdiction of the Ministry of Internal Affairs and the administrative reform of 1910.
During the period under study, the government tried to carry out administrative and territorial
transformations in Kalmyk uluses as an important part of the general, including social and land,
reorganization of Kalmyk society. However, this large-scale plan was only partially implemented due to
stability of the civilizational and cultural features of Kalmyk society. The government was forced to limit
itself to some streamlining of the activities of local governments, transferring the administration of the
Kalmyks to the jurisdiction of the Ministry of Internal Affairs, creating zargos (courts) in all uluses, and
enlarging Kalmyk aimaks and khotons by the 1910 reform.

Key words: administrative system, guardianship, reform, nomadic society, ulus, aimak, khoton
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BBenenue

AKTyaJbHOCTb HCCIEOBAaHHS YKa3aHHOW POOIIEeMBI OOBSICHACTCS, TIPEXKE BCETO, €€
MaJOM3y4YE€HHOCTBI0. B opeBomonnoHHbIN Nepuosa aBTopsl KoHIA XIX B. mpeuMyiie-
CTBEHHO 00palaay BHUMaHHE Ha HEKOTOPbIE CTOPOHBI TOBCEAHEBHON KHU3HU KaJIMbILIKOTO
00IIIecTBa M BIIMSHUIO HAa HEE OTICIBHBIX aIMIHACTPATHUBHBIX nercTBuid. . A. JKutenkuit
OTMeuaJl CHIKEHHUE POJIY 3aiCAHTOB B PE3YJIbTATE COLMATbHO-9KOHOMUYECKOH IBOIIOLNN
Ha mpuMepe acTpaxaHCKuX KanMBIKOB (Zhitetskiy, 1892). Ero coBpemennuk S1.11. JlyOposa
0o0paTniI BHIMaHUE Ha HEKOTOPbIE SMTU30/1bI TpaHC(hOpMauu OOIIECTBEHHBIX OTHOIIEHUH
B pe3yJbTaTe OTMEHBI JUYHOI 3aBHCUMOCTH KaJIMBIKOB-IIPOCTONIIOJIMHOB OT HOMOHOB U
3aiicanroB (Dubrova, 1998). B konne XIX — Hauane XX Beka IMOSBUINCH OTKIIMKH Ha OT-
JIeNIbHBIE CTOPOHBI 3eMETbHON TMOJIUTHUKH TpaBUTeNbcTBAa B Kanmbeikuu (Zubovich, 1896;
Burdukov, 1900; Burdukov, 1901; Balashov, 1911). /lopeBoitolinOHHBII 3Tan U3y4eHUs
npobiaemsl 3aBepumics kKHuroid H.O. OunpoBa 00 5KOHOMHUYECKOM COCTOSIHUM KaJIMBbIII-
KHUX yJIyCOB B Havajyie XX B., mepensnanuoit B 1925 r. (Ochirov, 1925).

B mepBble gecsATHIETHS COBETCKOTO Meproia ObUIH M3IaHbl «ITIOABI 10 WCTOPHH
pUBOJDKCKUX KaiMblkoB» H.H. IlanbmoBa, B IATOH, 3aKIIFOUUTENBHON, YACTH KOTOPBIX
aBTOP PacCMOTpENl OTHENbHBIE ACHEKTHl 3€MENbHOrO YCTpoWcTBa KaiaMbikoB (Palmov,
1932). B 1930-¢ roap! onmyOauKoBai cBou ctathu [.3. MUHKWH, Iepen3IaHHbIE BITOCIIEI-
CTBUM OTAEIbHOW KHUIOH, B KOTOPBIX MOJUTHKA LIapH3Ma MO OTHOIICHUIO K KaJIMbIKaM
XapakTepu30Batach 0JHO3HAYHO KaK KooHuaibHas (Minkin, 1968). B coorBeTcTBYyIOmmX
pazzaenax nepBoro ToMa «OuepkoB ucropuu Kanmeiiikoit ACCP» nuiib KpaTKo yIIOMUHA-
toTcs cBesieHus o 3akoHe 10 urons 1900 r., 3aMeHuBIIEM KHOUTOUHYIO [T0JIaTh Y KaIMBIKOB
HAJIOTOM C UMEBIIETO0Cs CKOTa, M aAMUHHCTpaThBHAs pedopma 1910 r. (Ustyugov, Zlatkin
& Kusheva (eds.), 1967). B monorpaduu A.M. HabepyxnHa, n3maHHO# Ha 3aKIIOYHTEITh-
HOM dTare COBETCKOTO MEPHOa, aBTOP MPOAHATM3UPOBAN PaIUKaIbHBIN, H TIOTOMY HEpe-
IM30BaHHBIN, MPoekT rydepHaropa H.H. Tepsimosa 1895 1. 0 pazgeneHun TeppuTopun
Kanmpiukoii ctenu Mexny yesaamMu AcCTpaxaHCKOM ry0., B TOM YUCIIE TyTeM 00pa3oBaHUs
IBYX HOBBIX ye3110B (PemonTHeHCKMI 1 XapabanuHckuil). Bmecte ¢ npyrum, 6oiee mo3n-
HETO BPEMEHH, IPOEKTOM O MPeoOpa3oBaHUN KAIMBILKUX YIYCOB B €IUHBIH SAIIKYIbCKHAN
ye3n A.M. HabepyxuH 3T IEHCTBUS CIPaBEUIMBO PACCMaTPUBAJ B pyciie €IUHOM IOJH-
TUKU 110 HUBEJIUPOBAHUIO OCOOCHHOCTEH aJAMUHHUCTPATUBHO-TEPPUTOPUAIIBHOIO YCTPOK-
cTBa KainMbIKOB ActpaxaHckoit Ty0. (Naberukhin, 1987:14-15, 18-20). Psn pabor,
B KOTOPBIX OBIIM 3aTPOHYTHI OTAEIbHBIE CTOPOHBI aMUHUCTPATUBHO-TEPPUTOPUAIBEHON
noauTuKU B KanMbIKuM B TOOKTSOPbCKUI NEPUOJ, OIyOJMKOBaHBI YK€ HA COBPEMEHHOM
stane (Maksimov, 2002; Maksimov & Ochirova (eds.), 2009; Komandzhaev & Matsakova,
2011). O630pHast XxapaKTEepUCTHKA agMHUHUCTpaTHBHOW pedopmbl 1910 r. B KanMbikun
yKazaHHOro mnepuona npexacrasieHa B cratee C.JO. [leeBa (Deev, 2004:165-177).
Cpenu coBpeMeHHBIX paloT ciemyer BbuieauTh craThio K.H. Makcumora (Maksimov,
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2022), NOCBALICHHYIO aHAIN3Y U3MEHEHUI B cTaTyce YIpaBiIeHHs KAIMBIIKUM HapoaoM
(manee YKH).

Bce BblIeHa3BaHHBIE TPYABl NPUHAIIECKAT, [0 NMPEUMYIIECTBY, NIEPY HUCTOPHUKOB.
Uro kacaercs UCTOPUKO-TIPABOBBIX MCCIIEJOBAHUN, TO OHM OTPaHUYMBAIOTCS aHAIU30M
aJIMUHHUCTPATUBHBIX MpeoOpazoBanuii 1o koHIa XIX B. ABTOpHI, Kak MpaBUiIo, paccMat-
pHUBaIM OTHOCHBIIMECS K HUM JTalHble COOBITUSI OOJee paHHEro IEepHOAa: BXOXKACHHUE
KaIMBIKOB B coctaB Poccum, oOpasoBanme, pa3BUTHE U JHKBHIAIUS KaaMbIIIKOTO
XaHCTBa, npuHATHE [lon0keHui 00 ynpaBiieHMH KaJIMBIIKUM HapoaoM 1834 u 1847 1r.,
pedopma 1892 1.

Hcxons w3 cTenieHn N3y9eHHOCTH 3asBIICHHOMN MPOOIIEMEI TIENTbI0 TAHHON CTaThH SIB-
nsieTcsl TOAPOOHBIA aHATTN3 aIMHUHUCTPATHBHO-TEPPUTOPHATIBHBIX H3MeHeHH B KanmbIi-
ko crenu B KoHIe XIX — mauanme XX Beka. CTaTbs OCHOBaHA Ha HCIIOJIB30BAHUU
JeTIONPOM3BOACTBEHHBIX MaTepuanoB ¢oHaa 9 «YmpaBieHHE KaJMBILIKUM HapOIAOM»
Hammmonansraoro apxuBa PeciryOnuku Kanmbikus, BriepBble BBOIUMBIX B HAYYHBIH 000POT.
HUccnenosanue 6a3upyeTcs Ha IPUMEHEHUN HUBIIIN3AMOHHO-KYIbTYPHOTO U MEKAUCIIH-
IUIMHAPHOTO MOAXO0J0B, KOTOPBIE B COYETAHWH C MPUHIHUIIAMHA HCTOPU3MA, CHCTEMHOTO
aHan3a ¥ 00BEKTUBHOCTH ITO3BOJIMIIM aBTOPY MPEACTaBUTH BAXKHYIO CTOPOHY KaJIMBILIKOM
KHU3HU yKa3aHHOTO mepuona. [Io MeToanke u3y4eHus] HHCTUTYTOB MyOJIMYHON BIACTH B
Kanmpixknu aBTOpoM onyOnukoBaHa crienuanbHas craThs (Komandzhaev, 2019).

AJIMUHUCTPATUBHO-TEPPUTOPUAJIBbHBIC H3MeHeHus1 B KoHIe XIX — Hayaine XX B.

KamMebirkas crens SBIsIach 0co00i amMUHACTPATHBHO-TEPPUTOPHATHLHON CIUHU-
et B coctaBe Actpaxanckoi ry6. Panee, B XVII-XVIII BB., 7aHHAas TEPPUTOPHS SABISLIACH
3anaJHoN OKpanHHOM yacThio KanMblikoro xanctea. Yiycel KanMelikoii crenu pacnona-
TaJIMCch MPEUMYIIECTBEHHO Ha MPaBol cTopoHe Bonryu, yacTHaHO — Ha ee JeBOM Oepery u
TpaHUYIWIN Ha ceBepe ¢ 3eMisiMu CapaToBCKoi Ty0., Ha BOCTOKe ¢ BHyTpenneit Kuprus-
CKOM (Ka3axCKON) Op/I0i U ye3aaMu AcTpaxaHCKoH ry0., Ha rore co CTaBpOIoIbCKOM Ty0.
u mobepexkpeM Kacmmiickoro Mopsi, Ha 3amajie — ¢ 3emisimu oonactu Boticka Jlorckoro.
OO6pa3oBaBmuecs BO BTOpoi moioBuHe XIX B. Ha 3amame W roro-3amane KamaMbIkoit
CTEIU PYCCKO-YKpaMHCKHUE cella ObUIH BKIIOYEHBI B cocTaB UepHosipckoro yezna Actpa-
XaHCKOH TYy0.

ITocte pasmekeBaHUS 3eMellb MallogepOSTOBCKOTO W bombIeaepOeTOBCKOTO
yiycos! B 1861 1. u nepenaun mocieaHero B coctaB CTaBPOIOILCKON Ty6. aqMUHICTpA-
TUBHO-TEPPUTOPUATHLHBIX WM3MEHEHUN B KAJIMBIIKHX yiycax AcTpaxaHCKoil Ty0. He
HaOmrogarock o kouma XI1X B. Pedopma 1892 r., oTMEHHBIIAS TMYHYIO 3aBUCUMOCTE KaJl-
MBIKOB-IIPOCTOJIIOAMHOB OT HOMOHOB M 3aiiCaHTrOB, JIMIIHJIA MTOCIEAHNUX IIpaBa Ha yIpaB-
JIEHHE YIIyCaMH U aiiMakaMH. DTH 00sI3aHHOCTH OBUIH BO3JIOXKEHBI B YIIycax — Ha yIIyCHBIX
MOTIeYUTENIe W WX TOMOIIHHKOB (I ATOr0 OBUIM YYpPEXKIEHBI JIONOJHUTEIHHBIS
JIOMKHOCTH TOMOIIHHKOB), a B ailMakaXx" — HAa M30MpaeMbIX alMAYHBIX CTAPIIHH
(Komandzhaev & Matsakova, 2011:130-131). Panee aTum mpaBoM BEIOOPOB CTapIIuH 00-
Jajany alMakW, JHIIUBIINECS POJOBBIX 3aiCaHTOB IOCIE MX CMEPTH U OTCYTCTBHUS
HACJIETHUKOB, a Tak)Ke MeOCHEPOBCKIE aliMaKky, MPUIHCAHHBIE K OyATUHCKUM XypyliaM

! Viycel — aJMHHHCTPaTMBHO-TEPPUTOPUAIILHBIE €AMHMIBLI KalMbllkol crenu. PaHee yiIyChl SBJISIIMCH
HACJIEICTBEHHbIMU BJIaJICHUSMHU KPYTHON KaJIMBILIKOW 3HaTH — HOMOHOB.

2 AiiMaKu — aIMHUHHCTPATUBHO-TEPPHTOPUAILHBIE €IMHULbI YJIyCOB, PAHEE — BIIAICHUS IPMBUIETUPOBAHHOIO
COCJIOBHS 3aliCaHIOB.
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(monactrIpsim). Hapsny ¢ 3tum B mitanax ['ocygapCcTBEHHOTO COBETa 3HAYMIOCH MOpYyYe-
HUe MUHHUCTPY TOCYIapCTBEHHBIX UMYIIECTB, B Yb€M BEJICHUU HaXOWIOCH YIPaBICHUE
KaJIMBIKaMH AcTpaxaHckoid M CTaBpOITOJIbCKOM Ty0., TPEACTaBUTh CBOHU MPEIIONKCHHS O
npeoOpa3oBaHUN AIMUHUCTPATHBHOTO, OOIIIECTBEHHOTO U ITO3EMEITFHOTO YCTPOMCTRA Kall-
MbikoB (Komandzhaev & Matsakova, 2011:130).

B okts6pe 1892 r. IMHOBHUKOM T10 0COOBIM ITOPYICHHSIM TIPH Y MPABICHUN KATIMBIII-
KUM Hapo1oM B. 3BapKOBCKUM B TOKJITHOM 3aMTUCKE TIIABHOMY TTOTICUUTEITIO KAIIMBITIKOTO
HapoJia (MM MO JOJKHOCTU SIBIISUICS YIPABISIIOIINA TOCYAapCTBEHHBIMU HMYIIECTBAMU
AcrpaxaHckoii ry0.) ObUT IOAHST BOIIPOC O MPHUIAHUK CTATyCa CAMOCTOSATEIBHOTO yIIyca
FOKHOHM "acTu MayogepOeTOBCKOTO yiIyca, TOCKOJIBKY 3aKoHOM 1892 T. ObLIM JTUKBHIN-
poBaHbl IpaBa HoioHa TyHAyTOBa Ha BlIaJ€HHE W yIpaBIEHUE BCeM yiycoM. ITomumo
storo B. 3BapkoBckuil B JOKIaAHON MPUBENT MHOKECTBO OCHOBAHUH AJI CBOETO IIPENsio-
JKEHUS: 3HAUUTEIbHAS TEPPUTOPHS F0KHON JacTu yiyca (130 BepcT B ITMHY € ceBepa Ha
for 1 6osee 90 BepCT B MMPHUHY C 3amaja Ha BOCTOK) U OOJIBIIAst YUCICHHOCTD KUTEICH —
okono 5 teic. cemerr (HA PK. @. 9. Om. 1. JI. 123. JI. 1). YUnHOBHUK TaKkke CChUIAJICS Ha
TO, 4TO «ManmomepOeTOBCKHUI yIIyC... IO OOITUPHOCTH CBOSH ¢ JaBHUX BpeMeH OBLT pas-
JIJICH B aJJMUHUCTPATHUBHOM OTHOIIICHWY HAa IOKHYIO M CEBEPHYIO YacTh, YIIPABIISICMbIC
camoctosaTensHo. CeBepHas 4acTh YMpaBsuIach MOMEUUTEEM, F0’KHAS — 3aBEIYIOLIUM,
KOTOPBIN MOTYHHSIICS JIUIIH KaK CIeI0BaTelb YIyCHOMY 3apro (CyAy — aBT.), BO BCEM Ke
OCTaJbHOM JIEHCTBOBAJ CaMOCTOSITETTFHOY», U JIUIIb OMPEEIEHHBIM OTPaHUYCHNEM B €T0
JesITeNbHOCTH 10 peopmbl 1892 T. ABNsIACH TOJBKO BIACTh HOMOHA M €r0 MHTEPECHI
(HA PK. ©.9. Om. 1. A. 123. JI. 1 06.). K stomy B. 3BapkoBckuii 106aBui1 «oOmupHOe
JIEIIOTIPOU3BOJICTBO, 3aMEIISIONIEeCs H3-32 OTCYTCTBHUS B I0)KHOHN YacTH YIyCHOTO yIpaB-
JIEHUS U YIIYCHOTO 3aproy: exeroaHo — okosio 3000 Bxomsmux u 6o1ee 4000 ucxomsmmx
nein, 36 ciaenctBeHHBIX jgena U 20 N03HAHUMN, U3 KOTOPHIX OBLIO MPEACTABICHO B OJIHOM
1887 r. 11 mem B acTpaxaHCKymO CyneOHYI0 mamaty u 31 — B yIyCHOE 3apro, BBIIAHO
200 cBumeTensCcTB s po3bicka ckora u Ap. (HA PK. @. 9. Om. 1. [I. 123. JIn. 1 06.- 2).
Kax 3aMeTni1 YMHOBHUK, B FO3KHOM YaCTH OTCYTCTBOBAJI CAMOCTOSITEIBHBIN YIYCHBIN CXO/I,
1 176 BBIOOPHBIX MpeCcTaBUTENEH OT HACEIIEHUS I0KHON YacTH yiyca ObLITH BBIHYKICHBI
HECTH JOIOJHUTEILHBIC 00pEeMEHHUTENbHBIC pacXoasl Ha mopory a0 300 BepcT Ha ceBep
Ul yaacTusl B o6bequHeHHOM Manmonep6eroBckoMm yirycHoM cxoae (HA PK. @. 9. Om. 1.
H.123.J1. 2 06.).

B. 3BapkoBckuii B CBOEH JOKJIQJIHONW CChUIAJICS TaKXK€ Ha CIIOXKHBIN XapakTep B3au-
MOOTHOIIICHUH KaJIMBIKOB C KPECThTHAMHU COCETHUX IIECTH CEJI C YUCIIOM XKHUTelel Ooiee
4000 dyer., 94TO JTOOABISIO XJIOMOT MECTHOM aJIMUHUCTPAIMH: KPECThsHE «3aXBATHIBAIOT
KaJIMBILIKHE 3€MIIM IO/ PACHalllK/, CEHOKOIICHHE W BBINAC CKOTA, KAIIMBIKH CTaparoTCs
OTOMCTHUTH M Kpa)kKaMH Y HUX CKoTa. Hu B 0JTHOM yiTyce HET TaKoro TPOMAaJHOTO KOJIHde-
CTBa KpaXk, YTOHOB CKOTa M rpabexeii, Kak B 10KHOHM 4acTu ManoaepOeTOBCKOTO yIIycay»
(HA PK. @. 9. Omn. 1. [I. 123. JInn. 4-4 00.). YKpageHHBIH CKOT COBIBAJICS, KaK MPaBUIIO, B
IpyTHe TTOTPaHUYHBIE KPECTHSIHCKIE XyTOpa WM Ha Iore TypkMeHaMm (TpyxmeHam) CraB-
poToNLCKOH ry0. B morpannyabix co CTaBpOIOILCKO# I'y0. po1ax KaJIMBIKH «IIPEBPATUIIH
yronsl ckota B pemecio» (HA PK. @. 9. On. 1. . 123. JI. 6). Taxxe HEOZOOPUTEIHEHO
B. 3BapkoBckmii OT3bIBajCS 00 oOpa3e JKM3HH KPEIICHBIX KAJIMBIKOB B YPOYHMIIE
bucmopra, «IpUHSIBIINX CBATOE KPEIICHUE HE 0 yOKICHUAM, a U3 JUYHBIX PacUeTOB,
HE UMEBIINX MOHITHS O XPUCTHAHCKOUN PEIUTUH, HE CACPKUBAEMBIX HUKAKUMU PEITUTHO03-
HeiMu OOy ) aeHuAMm» (HA PK. @. 9. Om. 1. JI. 123. JI. 4). «Het HU4ero yIMBUTEIHLHOTO,
9TO OOJBIION KOHTHHTEHT BOPOB, TpabuTelled W pPa30OMHHKOB BBIXOAHUT W3 CPEIbI
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KpeIIeHbIX KaNMbIKOB. K ToMy jke OHH BeAyT MOCTOSHHYIO BpaXXly ¢ KalMbIKaMu (Oyau-
ctamu — aBT.)» — 3ametwn oH (HA PK. @. 9. Om. 1. JI. 123. JI. 4). Ilo Mbiciu
B. 3BapkoBckoro, 3To ere 0oiee yCI0KHSIIO AeATENHPHOCTD 3aBSYIOIIETO F0)KHOM YacThiO
Marnonep6eToBcKoro yiyca (Ipyroe HauMEeHOBaHHE JODKHOCTH B TOKYMEHTAX — 3aBEy-
IO KaIMBIKaM¥ 110 MaHbIYy WM 3aBeIyrOIIni 1o p. MaHbIv).

[locne HEMONTOTO COTTIACOBAaHUA BOTIPOCA U COOpA Pa3IMYHBIX CBEIEHUH O IITATHOM
pacnucaHuu yIyCHBIX YIPaBI€HUN U PacXoJloB Ha UX cojepkanue 3apeAyromuii YKH no
noxnanHoi B. 3BapkoBckoro moarotosui § suBaps 1893 r. pamopt s acTpaxaHCKOTO
ry0epHaTopa ¢ MOCIeAYIONIMM HalpaBiIeHHeM ero B MHUHUCTEPCTBO TOCHMYIIECTB IS
00pa30BaHMHU W3 I0KHON YacTh MajoaepOeTOBCKOTO yilyca CaMOCTOSATENbHON aJMHUHU-
CTPAaTUBHO-TEPPUTOPUATFHON EAMHUIBI C YJIYyCHBIM YTNPABICHUEM U YIYCHBIM 3apro
C COOTBETCTBYIOIIIUM INTATOM CiyXamuxX. Hapsay ¢ 3THM OH Hpemokun oObeIUHUTH
XapaxycoBckuit 1 MKUIIOXYPOBCKHUM yIyC, KOTOPhIE BMECTE B3SIThIE€ 110 MIPOCTPAHCTBY U
HaCEJIEHUIO, a TaKXKe M0 00BEMY JEIONPOU3BOJICTBA MEHBINE I0)KHOM yacTn Mamnoxepoe-
TOBCKOT0 yiyca. 9TO, IO MHEHHUIO 3aBEAYIOIIEr0, MO3BOJIUT COKPATUTh aIMUHUCTPATUB-
HBI TIEPCOHAN, YMEHBIIUT PAacXolbl Ha COIEpXKAaHHWE YIPaBIEHUS W, TaKUM 00pa3oM,
BBICBOOOJIMBIIIMECS CPEACTBA M IITAT YHHOBHUKOB OyAyT HANpaBIIEHBI HA YIIPaBIICHUE
HOBBIM yiycoM B roxkHOM yactu (HA PK. @. 9. Om. 1. 1. 123. JI. 18).

Opnnako Bompoc 00 aJMHHHCTPATUBHO-TEPPUTOPHATIBHBIX M3MEHEHHUSX B KamMbiil-
KOH CTeNr He pemrajcs Ha MPOTSHKEHWH JONTOTo BpeMeHH, U b 19 okTsaops 1898 .
acTpaxaHCKUH ry0epHaTop HalpaBuil panopT MUHUCTPY 3eMIIeACIHS U TOCY AapCTBEHHBIX
UMyIIEcTB 00 00pa3oBaHUM CAMOCTOSTENBHOTO yiyca B I0XHOW yacT ManoaepOeToB-
CKOTO yIIyca C yIpaBJIeHWEM H 3apro M O CO3JaHUH YIIyCHOTO 3apro B KHIIOXypOBCKOM
yIIyce, MOCKOJBKY TIOCIEeIHUI B CyZIeOHOM OTHOIICHUH BXOIWII B IOPUCAUKINIO STHABIKO-
HxuoxypoBCcKoro 3apro, pacmnoioxeHHoro B SIaapiko-Mouaxnom ymyce (HA PK. @. 9.
Om. 1. JI. 1 60. JI. 1-2). Ognako 24 HOs0ps 1898 T. AemapTaMeHT TOCYIapCTBEHHBIX 3¢-
MEJBHBIX UMYIIECTB 3BECTUII ACTPAXaHCKOT0 TyOepHaTopa 0 TOM, 9TO «MHUHHUCTp 3eMite-
JeTHsl ¥ TOCYAapCTBEHHBIX UMYILIECTB MTPH3HAI HEYJOOHBIM BO30YKICHHUE 110 ceMy Ipe/-
METy XOJlaTaiiCTBa B HACTOSAIIEEC BPEMs BBHUJY CYIIECTBYIOIIETO YK€ MPEIINOIOKEHHS O
repeaade HHOPOIIEB. .. B Be1oMcTBO MuHucTpa BHyTpeHHHX nein» (HA PK. @.9. Om. 1.
. 160. JI. 8).

Ilepenaya ympaBineHHs KalIMBIKAMU U3 BeJeHHS MHHUCTEPCTBA 3eMIICIIEIHS
U TocyIapcTBeHHBIX uMytnecTB (mamee M3I'M) B Bemenne MuHHCTEpCTBAa BHYTPEHHHUX
nen (mamee MBJI) cocrosimace 23 aexabpst 1902 1. mpHHSITHEM COOTBETCTBYIOIIETO 3a-
xoHa’. Tlo 3TOMy 3aKOHY COEMHEHHE JOMKHOCTH IJIABHOTO TONEYHTENs KaJIMBILKOIO
HapoJa C JOJDKHOCTBIO YIIPABIAIONIETO TOCYJapCTBEHHBIMH HMYIIECTBAMH TyOepHUH
OBUTIO yHpa3THEHO, @ €ro TOJTHOMOYHS W OOS3aHHOCTH NepelaBaliuCh aCTPaXaHCKOMY
ryoepraropy. [IOMOIIHMK TJaBHOTO MOIMEYMTENs, paHee 3aHMMAaBLIMKCS 3acelleHHEeM
nopor B KanMmpllkoil cTenu, CTAaHOBWIICS 3aBEIYIOLIUM KaJMBIIKUM HaponaoMm, a YKH
MepeaBaIoCh U3 YIIPABICHUS TOCYAapCTBEHHBIME UMYIIIECTBAMU TyOEpHHUH B acTpaxaH-
cKoe ry0epHCKoe npaBienne. 3emin KaaMbIKoi cTen, «3aHsThIe IECHBIMU HaCaXIeHHU-
SIMH ¥ OTBEJICHHBIE TTOJT JIECOYCTPOUTEIBHEBIE U OPOCHTEIbHBIE PAOOTHI, a TaKXKe MpeIHa-
3HAYeHHBIE /IS yCTPOWCTBA TOCYJAPCTBEHHBIX KPECThSIH W Ka3akoB IpaBoro Oepera
Bonrmy, 6su10 pemeno ocraButh B BeaeHnn M3I'U (HA PK. @. 9. Om. 1. ZI. 195. J1. 9).
[TockonbKy neicTBHE 3TOr0 3aKOHA PacHpOCTPaHsIIOCh Ha KaJIMBIKOB AcTpaxaHCKOM U

3 Honuoe cobpanue 3akoHoB Poccuiickoii umnepuu. Tpetbe cobpanue. 1902. Tom XXII. Ne 24747.
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CTaBpomnonbCKoi Ty0., TO TIaBHBINA MPUCTaB KOUYOMMX HapoaoB CTaBpoOmoIbCKOn ry0.,
B YbEM BeleHHM Haxoawics bonblienepOeToBckuil yiryc, octancsi B BEIOMCTBE Tocyaap-
CTBEHHBIX MMYILECTB, IOAYUHSACH CTABPOIIOIBCKOMY I'yOepHAaTOpy IO BOIIPOCaM YIIpaB-
neHus KanMbeikamu 1 ux koueBbsimu (HA PK. @. 9. Om. 1. 1.195. J1. 9).

Bompoc o peopranuzanny aAMUHUCTPAaTUBHON cucTeMbl B KanMmbllko# crenu nop-
HUMAaJICA HEOIHOKPATHO, HO €ro NMPaKTHYECKOE BOIIOUICHHE B JKU3Hb B BHIE CO3JIaHUS
HOBBIX YIIYCHBIX 3apTo mocnenoaio jub 10 mapra 1906 r. (HA PK. @. 9. Omn. 1. JI. 288.
JI. 1). D10 UMeno cyliecTBEHHOE 3HaUeHHEe, MOCKOJIbKY UMEHHO HaIMYUe YIYCHBIX 3apro
OTJIMYAJIO O CTaTycy, QYHKUIMSIM KU OOS3aHHOCTSAM JOJKHOCTH IONEUHTENs yidyca OT
JOJHKHOCTH 3aBEIYIOMIETO YIIyCOM. 3aBeIyIOIINMH yIIyCaMH SBJISUTHCH TJIaBbI F0)KHOHM Ya-
ctu ManoaepOeToBcKoro, ANeKCaHIpoBCKOTO (XoIIeyToBCKoro) U MKUIIOXypOBCKOTO
YJIyCOB, HE UIMEBILINX CBOUX 3apro, JKUTEIU KOTOPBIX OTHOCHUIIMCH MO MOACYAHOCTH K 3apro
COCEIHUX YIIyCOB: FO’KHAsl 4acTh — K 3apro ceBEepHOM dacTu MaonepOeToBCKOro yiyca,
UknnypoBckuit ymyc — k SHABIKO-ModaxHOMY 3apro u AJIEKCaHIPOBCKHHA YIyc —
k baranoxyposckomy 3apro. imnepatop, yTBep:kaas nokiaax MUHHCTpa BHyTPEHHUX A€
10 3TOMY II0BOAY, OOBSBUI O CO3[JaHUH YJIYCHBIX 3apro BO BCEX BOCBMH yilycax AcTpa-
XaHCKOHU T'y0.: B ANeKcaHApOBCKOM, MKHUIIOXYypOBCKOM W MaHBIYCKOM YiIycax — HOBBIE
3apro, B Manozaep6eroBckoMm, SHabiko-MouaxkHoM U baramoxypoBckoMm yiycax —
3apro B 0OHOBJIEHHOM cocTaBe 0e3 IpeICTaBUTeIeH IEPBBIX TPEX YIyCOB, JPKETEHEBCKHUN
u XapaxyCOBCKUH yIIyCHBIE 3apTro — B NpekHeM Buje. [IpuMeuarenbHO, YTO BIEPBLIE B
ouanbHOM TOKYMEHTE, YTBEPKICHHOM HMIIEPaTOpPOM, FOKHask 4acTh ManoaepOoB-
CKOTrO yiryca Oblsia ”MeHOBaHa MaHbIYCKUM yirycoM. Kak mpexHee, Tak 1 HOBO€ HAUMEHO-
BaHHUE 3TOr0 yJIyca W 3apro COCYIIECTBOBAIN HEKOTOpoe BpeMs. HakoHel, 3aBeqyromui
KaJIMBITTKUM HaposoM MoakoBckuii B urosie 1907 1. oOpaTuics K IpoKypopy AcTpaxaH-
CKOT'0 OKPY>KHOT'0 CyJia 32 KOHCYJIbTallMel 10 3TOMY BOIPOCY U MOIYYHJ OT HETO KOPOT-
KHH OTBET O IPEXKIEBPEMEHHOCTH HAaWMEHOBAaHMA «MaHBIUCKOE YIIyCHOE 3aproy.
B xoHeuHoM wuTOTE, B LUPKYJISAPE acTpaxaHCKOro TyOepHATOpa TeHepaj-ieHTeHaHTa
COKOJIOBCKOTO BCEM YIIYCHBIM MOIEYUTENSIM M 3aBEAYIOLUIMM yJIyCcaMH OBUIO peIleHO:
«B Bricouaitmem Ykaze 10 maprta 1906 1. 006 OTKpBITHH YIIyCHBIX 3apro IokHas yacTh Ma-
7101epOeTOBCKOro yiIyca Ha3BaHa «MaHBIUCKUM ylIycoMm». BBuny 3toro mpemiarato nme-
HOBAaTh IOKHYIO 4acTh MamnonepoeToBckoro ymyca Mansrackum» (HA PK. @. 9. Om. 1.
. 288. JIn. 27-29, 31). O HOBOM HAaUMEHOBaHUM yiIyca OBUIH OITOBEIIECHBI BCE aIMIHH-
CTpaTHBHBIC YUpeKIeHUs AcTpaxaHCKoi m cocemuux ryoepamii (HA PK. @. 9. Om. 1.
. 288. JIn. 32-38). Crnegyer uMeTh B BUAY, YTO IIaBbl IKUIIOXYpPOBCKOTO, AJIEKCaHIPOB-
CKOT0 ¥ MaHBIUCKOTO YJIyCOB MPOJI0JIKaIN UMEHOBAThCS 3aBEAYIOLIUMH, a HE TIoNeYnTe-
JSAIMU.

[anee mocienoBany MepOIPHUATHS IO BRIOOpaM M YTBEP)KICHHIO 3acenaTesneil yiy-
CHBIX 3apro (110 2 4esl. B KaXA0M yiIyce), 0 IIepeiaye rpaXaaHCKHUX, YTOJIOBHBIX, a TAKKE
OINEKYHCKUX JIeN U3 MPEKHUX B HOBBIE 3apro. Cpenn npodnx 3acenaresneM AJeKcaHIpoB-
CKOTO YJIYCHOTO 3apro ObUT m30paH Ha YIyCHOM cxoje 3aiicanr baama-Apa IlloaxopoB
1 2 KaHauJaTa K HeMy, B MaHbBIUCKOe YyIyCcHOe 3apro — 3aiicanru OpenmkeH lapamos
u Taps bamsanoB, B WkunoxypoBckoe 3apro — 3aiicanru llepen bagmaes
n Menke-Hacyn J[»KoKHeB ¢ COOTBETCTBYIOMUMH Kaumumatamu u np. (HA PK. @. 9.
Om. 1. JI. 288. JIn. 6, 8-9, 13).

OnHako TEppUTOPHH YIyCOB, IOABEIOMCTBEHHbIE HOBBIM 3apro, TaKXKe OKa3alHuCh
Ype3MepHO OOJIBIIMMHU. DTO OTMETHI cocToaBIIMiACSA B 1908 r. che3a yayCHBIX ONEUnTE-
nert KaJMBITIKOW CcTermr, CO3BaHHBIA I OOCYXXACHHS IIMHPOKOTO CIIEKTpa BOIIPOCOB
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yCTpoiicTBa ObITa KaJIMBIKOB U UX CyIOB. [10 MHEHUIO YIYCHBIX MOTEUYHUTENEH, «3apro,
NEHCTBYIONINE HA TIpaBax JqopehOPMEHHBIX YE3IHBIX CY/I0B IIEPBON MHCTAHIIUH U BOJIOCT-
HBIX pacmpaB OBIBIINX TOCYIAPCTBEHHBIX KPECThSH, (YHKIIHOHUPYIOT KpaifHe MEUIEHHOY»
(HA PK. @. 9. Om. 1. [1. 288. JI. 44). lanHYI0 METUTEILHOCTH B pab0OTE KaIMBIIKUX CY-
JIOB YYaCTHUKU Che3/1a OOBSICHWIH TEM, YTO «KAJIMBIKH, YTAJICHHBIE OT 3apro, He oOparia-
SICh K HEMY, TIOJIb3YIOTCSI COTJIACHO CTapOMYy OOBIYal0, B JIYUIIIEM CIIydae, CyJ0M 3aiiCaHTOB
WIH CyJIOM TOYETHBIX CTAPUKOB, HE OOJAYEHHBIX MPaBUTEIHLCTBOM HHUKAKOH CyneOHOM
fopucauknyeii. B OonbIIMHCTBE CilydaeB, B CTEMU TOCHOJCTBYET CAMOCYA B BHJE CaMO-
ympaBcTBa 1 yrona ckota» (HA PK. @. 9. Om. 1. [1. 288. JI. 44). [layiee yiIyCHBIC ITOTICYH-
TeJIM KOHCTaTHPOBAJIH, YTO 3aCEJaHMs CTOJIb YJAIEHHBIX OT HACEIEeHHUS 3apro MPOBOAATCS
JIUILIb pa3 B MeCHI, a HE eXEeHeNeNbHO, KaK CIeAyeT MO 3aKOHY. B CBsA3M ¢ 3TUM Cbe3]
MOTIEYUTENEH PEKOMEHIOBAJ ITPOBOINUTH BBIE3IIHBIE CECCHU 3apro B OTAAJIEHHBIX MECTax
yiIyca ¢ MPUCYTCTBHEM TPEX, a He BCEX IISITH WICHOB (TIOTIEYHNTENb, IBA €TO MOMOIIHUKA U
ZIBa 3aceqaTelis OT KaJMBIKOB) 3apro. B kadecTBe CyqeOHBIX MOMEIIEHUH U BBIE3IHBIX
CEeCCHil PEKOMEHIOBAIIOCH UCIIOIB30BATh KHUIIbIE 3/IaHUS B Xypyiax. DTH peKOMEHIaIluU
Che3/1a MoTIeYNTeNe OBITH MPUHATH aIMIHUCTPAIIUEH U TIO0 COTIACOBAaHUIO ¢ MUHHUCTEp-
CTBOM IOCTHUIIMH aCTpaxaHCKUH r'yOepHaTOp IprKa3al MpoBOANTE B KalMBILIKO# CTeTH BBI-
e3nHble 3acepanus yiaycHbeix 3apro (HA PK. @. 9. Om. 1. . 288. JIn. 44 06.- 47).

UYepe3 HECKOJIBKO MECSAIIEB MOCIE OTKPHITHS HOBBIX 3apTr0 3aKOHOMEPHO IOIHSII BO-
MIPOC 0 HEOOXOJMMOCTH PACIIUPEHUS ITaTa YIYCHOTO YIIPaBIEeHHUS 3aBeAyIONHi MaHbI4d-
CKHUM yIlycoM (TIoKa elie 10kHoi yacTu ManogepoeroBckoro yiyca) H. Jlucun. OH nucan
B cBoeM nokiane 3 HosOps 1906 r. B YmpaBieHue KalaMBIIIKUM HapoaoM: «BeepeHHBIH
MOEMY YIPaBIECHHUIO YIIYC IO KOJMYECTBY HAPOJAOHACEIEHHS ... 3aHUMAeT BTOPOE MECTO B
Kanmpinkoli crenu, a mo cBOMM OCOOCHHOCTSIM, KaK-TO: BBINACY KPECThSIHCKOTO CKOTa H
COCEJICTBY C celleHUusIMH AcTpaxaHCKoi u CTaBpOIOIBCKOH Ty0., TOPOXKAAOIUMHI MaCcCy
Jies1, yJIyc 3TOT 3aiiMeT W mepBoe MecTo. [1o oueBMAHOMY HEA0pa3yMEHHUIO JUIs FOKHOU
gacTh Mano1epOeTOBCKOro yiyca, AHCTBYIONINM IO CHIO TIOPY, HE ObLIO CO3AaHO OCO-
0oro 1mrata ymnpaBJICHUs, HO cama JXU3Hb OTMETHJIA 3TOT HexocTarok eme 30 JieT ToMy
HazaJ, Korjaa ObUIO MPU3HAHO HEOOXOAWMBIM BBIIEIHUTh I0XKHYIO YacTh B CAMOCTOSTENb-
HYyI0 a/IMAHUCTPATHUBHYIO €IUHHILY, BBEPHB YIIpaBIEHHE €I0 3aBEAYIOIIEMY yIIycoM 0e3
HeoO0XoauMbIX coTpynuukoB» (HA PK. @. 9. On. 2. JI. 152. JI. 1). B cBsi3u ¢ 3TuM OH
MIPOCHIT PACHIMPUTH IITAT YIYCHOTO YIPABICHHUS BBEJICHHEM PAJIa TOJKHOCTEH, B TIEPBYIO
ouepenpb, nenonpomsBoautens (HA PK. @ .9. On. 2. JI. 152. JI. 1 06.).

26 uroHs 1907 r. YnpaBieHHe KaJIMBIIIKAM HApOJOM HAMPaBHUIO B 3€MCKUH OTHIET
MB/I noknazHyo 3amucKy, YTBEPKICHHYIO acTpaxaHCKUM rybepHaropomM. B Heil coxep-
Kallach Mpock0a 0 MepenMEHOBaHWHU 3aBENYIOMUX MaHBIUCKUM, AJIEKCaHIAPOBCKUM U
MKunoxypoBckUM yillycaMu «B IorneuyuTeneld ¢ npenocrasienuem npas VIII kiacca o
JOJDKHOCTH U € YBEIMYEHHEM COJAEp)KaHUA» (paHee 3TH JOJKHOCTH COOTBETCTBOBAIU
IX knaccy Tabenu o panrax) (HA PK. @. 9. Om. 2. 1. 152. JI. 6 06.). ['ybepraTopom Takxe
ObUTO TIpenCTaBlieHO B MUHHCTEPCTBO MITATHOE paCHHCaHWE YIYCHBIX YIPaBICHUH
¢ 0003HaUYE€HHEM NPOEKTHPOBABIIETOCA pa3Mepa >KaJIOBaHBbSl YIyCHBIX IONEYUTeNei
B 3aBHCHMOCTH OT TEPPUTOPUU YIIyca, YHUCICHHOCTH HAceJIeHUs U o0bemMa paboTsl. Tak,
roneunTenssM MatogepOeToBckoro, baramoxypoBckoro u SIHIBIKOBCKOTO YIIyCOB IO TIPO-
exTy 6putn coxpanensl npexuaue 2000 py6. roIoBOro KanoBaHbs, Takas *e CyMMa Oblia
Ha3zHaueHa MorednTento MaHbrdckoro yiyca B3ameH npexxHux 900 py6. [lomeuwntemnio
XapaxyCOBCKOTO yiyca MO MPOEKTYy COXPAaHSUIOCh TOJIOBOE JKAIOBaHbE B IPEKHEM
pasmepe — 1500 py0., momeuuTenro JPKETCHEBCKOTO YIIyca YKAJIOBAaHBE IPEIaraioch
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ymenbmuTh ¢ 2000 mo 1200 py6. OcTaibHBIM TOMEUYHUTENSAM TyOCepHATOp Mpeisiarai
YBEIHYUTD KaJloBaHbe: moneunTento noc. KanMeiukuii bazap (ocemnmnoe Toprosoe mocese-
Hue 01m3 T. AcTpaxaHH, CaMOCTOSATENbHAS a/IMAHUCTPAaTUBHO-TEPPUTOPHATIbHAS EAMHALIA
Kammeimkoit cremmm) — ¢ 1000 mo 1125 py6., AnekcanapoBckoro ymayca — ¢ 900
1o 1200 py6., Mkunoxyposckoro ymyca — ¢ 1000 mo 1200 py6. (HA PK. @. 9. Om. 2.
1. 152. JI. 7 06.). I'ybepHaTOp Takke MPeITOKII 36MCKOMY OTICITY TTPOSKT JTOMOTHESHUN
B HOBOE IITaTHOE pacmucaHue MaHbrdckoro, VKHAIIOXypOBCKOTO U AJEKCaHIPOBCKOTO
YJIyCHBIX YIIpaBJIEHUI C BBEIEHHEM JOJDKHOCTEH NMHCbMOBOJIUTENA, NMEPEBOJUMKA, TOJ-
mava u ucaps (HA PK. @. 9. Om. 2. JI. 152. J1. 8).

B Poccuiickoil uMnepun MeXaHu3M BbIJIETIEHUSI TOTOJIHUTENbHBIX CPEACTB Ha COMIEP-
KaHWE aTIMUHHCTPATHBHOTO ammapaTra ObT JAOCTATOYHO CTPOTO PpEerjaMeHTHPOBaH, U
MOTOMY JIeJO 3aTSHYJoCk. ['opa3mo mporie ObUIO OCYLIECTBIATH NEPEeBOAbI KAKUX-TH00
JOJDKHOCTHBIX €IWHUI] WM JICHET Ha PacXoJIbl, HE BBIXO/S 32 MPEEIbl BbIIEICHHON 00-
mieid OI0PKETHOHM CyMMBI. B CBSI3U ¢ 3TUM IyOepHaTOp MPEATOKII 3eMCKOMY OTIIEINTy Mpo-
eKT 00 MCIIONb30BaHUH Ha LIENU MOBBIIICHHS KaJlIOBaHbs YIYCHBIM YHHOBHUKAM KpEIUTa
Ha coJiep)KaHhe BETepHHapa W JBYX €ro yUYeHHKOB, KOTOPHII He 3aMeIajcs CIIenran-
cramu Oonee 5 jet: «lIpomry Mcmonp30BaTh BETEPUHAPHBIA KPEAUT Kak MocoOue K HH-
YTOKHOMY COAepXKaHUIO 3aBeayromux yiaycamm» (HA PK. @. 9. On. 2. /1. 152. JI. 11).

[Tocne monararomieicsi IEPENUCKU OTBET 3€MCKOTO OTelia TyOepHaTopy B HoOsAOpe
1908 r. ObLT IPOCTPaHHBIM, HO HEYTEIINTENBHBIM: «Brionne pazaensem Bamm cooOpaxe-
HUS 0 HEOOXOIMMOCTH ypPaBHATH BCEX IOINEYUTENEH YIIyCOB B CMBICIE COACPIKAHUA TI0
ciryk0e, KaKk B LEeJsIX MPHUBJICUYEHUS HA 3TH OTBETCTBEHHBIE JOJHKHOCTH O0Jiee COOTBET-
CTBEHHBIX KaHIUJATOB, TaK W B BHUAAX CIPABEIIUBOTO BO3HATPaXKICHUS 3a HECEHUE
COBEpPILICHHO OJUHAKOBBIX CIIyXeOHbIX oOs3anHocTei» (HA PK. @. 9. Om. 2. JI. 152.
JI. 12). Jlanee B oTBETE 3MCKOTO OT/ENIa OTMEYAIOCh, UTO MPEJIOKEeHNE TyoepHaTopa 00
oOpalleH!H Ha 3TU IeJT KPEJAuTa Ha COJIEpKaHNUEe BETEPHHAPHON CITY>KOBI HEBBITIOJIHUMO
«I0 COOOpaKEHHSM CMETHOTO TOpsAAKa». B CBS3M ¢ 3TUM €IUHCTBEHHBIM BBIXOIOM
W3 CO3/IaBIIEICs CUTYaIH, IO MHEHHIO 36MCKOT'O OT/IeNIa, SIBJISUIOCH PEIlIeHHe BOIpoca 00
YBEJIMYEHUH COAEP KaHUS 3aBEAYIOUINX YIyCcaMH B 3aKOHOIaTEIbHOM HOPsiIKE, OJHAKO OH
HEBO3MOXKEH «BBHJY TPEICTOSIICH B CKOPOM BpeMeHH o0miedl pedopMbl yrpaBieHUs
(xammbikamu — aBT.)» (HA PK. @. 9. Om. 2. JI. 152. JI. 12 06.). [ToaTomMy moaHSITHIH TyOep-
HaTOpPOM BOIPOC, N0 MHEHHUIO 3€MCKOro oTAeia, /i MuHHCTepcTBa BHYTPEHHHUX A€
«TIpEeNCTaBIAETCS HBIHE HEYTOOHBIM 1 HecBoeBpeMeHHBIM» (HA PK. @. 9. Om. 2. 1. 152.
JI. 12 06.). B urore 3eMckuii OTAeN peKOMEHIOBAJI IIPOM3BECTH MEPECTAHOBKY KaapoOB B
MpeJieax UMEBIIETOCs MITaTa YIyCHBIX YIPABICHUH, a TAKXKe 3a CYET COKpAIEHUS IITa-
TOB B pe3ysibTaTe o0beanHeHus MKumoxyposckoro u Xapaxycosckoro yiycos (HA PK.
®.9. On. 2. JI. 152. JI. 13-13 06.). 28 ¢depans 1909 r. rydbepHaTop MO HpeATIOKEHUIO
3aBeJIyIoIIero KaaMbIlkuM HapojioM C.A. Ko3nHa 0TBETHII 3eMCKOMY OTIENY, YTO «IIpe-
JIO’)KEHHE O COEIMHEHHWH HEKOTOPBIX YJIYCOB» MM HE PEeau30BaHO «BBHUIY YKa3aHH,
CIENaHHBIX ToBapwileM (3amectureneMm — aBT.) Munuctpa 1 ¢espans c.or.» (HA PK.
®. 9. Om. 2. A. 152. JI. 15). 1o Bceit BEpOATHOCTH, aAMUHUCTPATHBHBIC MEPOTIPUATHS B
KaJMBIIKHUX yJycax ObUIM MPUOCTAHOBJICHBI B CBS3U C TPAAYLICH aJMHHUCTPATUBHOU
pedopmoii.

MoaroroBka anMuHucTpaTuBHO# pedopmsbl 1910 r.

[Jannas pedopma Obuta MHUITUUPOBaHA eile B 1905 r. mpuroBopamMu «COeIUHESHHBIX
aliMayvHBIX CXO/IOB» 00 OOBEAMHEHUN COCEIHUX MEIKUX aiiMaKkoB B OoJiee KpyIHBIE. YiKe
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TOr/1a MPeayCMaTPUBAIOCH CO3AaTh 28 YKPYHMHEHHBIX aiiMakoB B3ameH 230, OHAKO 3TH
MpeIUIOKEeHUS He OBLITH pealn30BaHbl BBUIY NpEIonaraBiieics oomeld peopMbl yrpas-
nenns B Kammeiikoit crenn (HA PK. @. 9. Omn. 4. JI. 1599. JI. 4). Uepe3 tpu roga 31 ok-
1a60pst 1908 r. 3emckuii otnen MBJ] 3a moanucei0 ToBapHilia MUHUCTPA HAPaBUII acTpa-
XaHCKOMY TyOepHaATOPY NpeAIOKEHUE «OBICTPO MPUCTYIIUTH K PEOPraHU3aINN alMaKOBY,
€CIIM OH pa3JieNisieT MHeHHE O ee HEOOXOIMMOCTH M CUNUTAET IOCTATOYHBIM IS €€ Hadaja
IPUTOBOPHI YiIycHBIX cxom0B 1905 r. (HA PK. @. 9. Om. 4. 1. 1599. JI. 5). I'y6epraropy
OBLTO MPENI0KEHO B MOIYYEHHOM COOOIIEHUH TOAYMAaTh O PACHIMPEHUH TIOJTHOMOYUHN U
00s13aHHOCTEH allMavYHBIX CXOJI0B, CTAPIINH U XOTOHHBIX CTAPOCT, a TAK)KE O BO3MOYKHOCTH
«pacTIpoCTpPaHEHHS Ha 3TH OpPTraHbl OOIIECTBEHHOTO YIPABIEHHS KaJIMBIKOB 3aKOHOTIOJO-
xeHuit 0 kpecthsiHax» (HA PK. @. 9. Om. 4. JI. 1599. JI. 5). B ykazanHOM cooOIIeHnn
3€MCKOT'0 OT/IeJIa TOBOPHUIIOCH O MPUCYTCTBUH HA ChE3/IE YIIYCHBIX morneunTeneii Kammeii-
ko crenw 1908 T. YMHOBHHKA 1O 0CcOOBIM TMopydeHusM MBJ[ u 0 ero BreyaTICHHSIX.
YYacTHUKH 3TOT0 Che3Aa KOHCTATUPOBAIH, YTO OOIIECTBEHHAs! OpPraHU3aIisl KaJIMBIKOB,
co3naHHas eme B 1834 r., «mpeacTaBiseTcs COBEPLIEHHO yCTapeBIIEH» B pe3yibTaTe
n3MeHuBIierocst ux Obita. Co CChUIKAMHM Ha MHEHHE Che3la YIIYCHBIX ITOTIeYUTeNedl B
MMMCBME 36MCKOTO OT/IEJIa CIIPaBeIINBO YTBEPKAAI0Ch: «Hekoraa koueBoi ObIT KaIMBIKOB
101 BIUSHUEM U3MEHUBIINXCS YCIOBUM KU3HU U TIOJ BO3AEHCTBUEM PYCCKHUX JIIOACH, HE
TOJBKO OKPY>KUBIIUX KalMBIIKYIO CTENb KOJIBLIOM OCEJIBIX IOCEICHUMN, HO U MMPOHUKIIINX
BIIIyOb camMoii cremnu, 3HauuTenbHo u3Menuincs» (HA PK. @. 9. Om. 4. 1. 1599. JI. 1). D10
B YKa3aHHOM ITMCbME KOHKPETU3UPOBAJIOCH IPUMEPaMH U3 KU3HH KaIMBIKOB Manonepoe-
TOBCKOTO YJIyCca, y KOTOPBIX «KOYEBAaHUE CTaJ0 COKPAIIATHCS, HE BBIXOJS 3a MPEACIbI
yiayca v orpaHndmBasich 5—10 BepcTaMm» M U3 CIOXKHUBIIEHCS 00cTaHOBKH B KoHIE XIX —
Hagayie XX BeKa B IPUMOPCKOM M MPUBOJDKCKOU MOJIOcaX AJICKCAaHIPOBCKOTO M SIHIBIKO-
MouaXHOTO YIIyCOB, THIe «00pa3oBajcs LENbId P XyTOPCKUX PHIOAYBUX ITOCEIICHUHN
13 KaJIMBIKOB HE TOJBKO M3 3THX, HO M coceqHux yiaycoB» (HA PK. @. 9. Om. 4. /1. 1599.
JI. 1). B mocneanux oOpa3oBaIMCh «0COObIE» aiiMauHbie OOIIECTBA, HMMEHOBABIIUECS 10
MECTY MPOUCXOXKAECHHUS €r0 YIEHOB, HO B IMUHUCTPAaTUBHO-TEPPUTOPHUATIBHON CTPYKTYpe
OTHECEHHBIE K TEM yJIycaM, B KOTOPBIX (DaKTHUYECKH MPOKUBAIIH.

ITomuMo 3TOTO 3€MCKHI OTAEN B MUChME TyOepHATOpY, ONMUPAsiCh HA CBEICHHS UH-
HOBHHKA 110 OCOOBIM MOPYYECHHUSIM, 00paTHIl BHUMaHHE Ha TO, YTO B MaHBIUCKOM U ceBep-
HO yacTu MayoepOeTOBCKOTO YIyCOB KaJIMBIKH CTAll B 3HAYUTEIILHON CTETICHU 3aHU-
MaThCs 3eMJIeIeIeM, 00pa30BaB OTACIbHBIE TPYTIITEI 1 000COOMBIINCEH OT CBOMX KOYEBBIX
copoaudel. B yKa3aHHOM NTpPOCTpPAaHHOM IIMCBME 3E€MCKOTO OTJelNa CKa3aHO TaKKe
W 0 APYrHX MPUYMHAX MpenojiaraBIIeiics agMHUHUCTPATUBHOW pEQOPMBI: TPYIHOCTH
YIpaBIeHHs CTOJh «IepeMEIIaHHbIMIM) aliMakaMi W XOTOHaMH (XOTOH — aJMHHHCTpPa-
THBHO-TEPPUTOPHANIbHAS €IWHUIA aiiMaka, KoueBoe roceneHne u3 10—15 poacTBeHHBIX
ceMel KalMBIKOB), oOunne AOKHOCTHBIX Jul (13 230 wen.), comepikammxcs 3a cHeT
00pEeMEHHUTENBHBIX «MUPCKHX COOpPOB», U HECOOTBETCTBUE YHCICHHOCTH KaJIMBIKOB B
XOTOHaX M aitmakax HopMaM [lomoxkeHus 06 uHOpoamax. CoryracHo cTaThsaM [lomoxeHus
B KaJMBIIKUX XOTOHAX JOJDKHO YHCIHUTHCS He MeHee 15 kubOutok (cemeil), a aiiMaku
JIOJDKHBI CO3/1aBaThCs 110 POJIOBOMY MPHUHIHAITY. OHAKO CTaH OOBIYHBIMHU €KETOIHBIE U3-
MEHEHUS YUCIIEHHOCTH CeMel B ailMaKax M XOTOHAaxX M3-3a MepeceNeHU U «IIPUIUCICHUN
npyrux juiy (HA PK. @. 9. Om. 4. 1. 1599. JI. 1 06.- 2). B cBsi3u ¢ 5THM 3eMCKUii OT/IeIN
NPEIJIOKUI B XOJAE TOATOTOBKM K aIMHHUCTPATHBHOW pedopme pyKOBOJCTBOBATHCS
pPEKOMEHJALMAMY Che3a yIycHbIX noneunteneit 1908 r. OTot cwe3n, Ha KOTOPOM IpH-
CYTCTBOBAJI YHHOBHUK IO OCOOBIM MOPYUYEHHSM, IOCYUTAT BO3MOKHBIM B ONPEIEICHUU
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YUCIEHHOCTH CeMel B KaJMBIIKUX XOTOHAX M ailMakax OpHEHTHpPOBAaThbCs HAa NPUMEP
Ka3axoB bykeeBckoii oppl AcTpaxaHCKo# Ty0.: XOTOH (Kazaxckuil ayin) — 10 200 KuObuTok
(cemeit), aiimak (Bosocth) — mo 2000 kubutox (HA PK. ®@. 9. Om. 4. [I. 1599. JI. 4). Kak
nonarasio MB/I, ykpyniHeHHe XOTOHOB U aiMakoB, K KOTOPOMY «HAacCEJI€HUE OTHOCUTCA
COUYBCTBEHHO», HE BBI30BET HUKAKHMX 3aTPYJHEHHMH B 36MEIBHOM BOIIPOCE, MOCKOIBKY
3eMJIM MEXIY aliMakaMH paclpeesieHbl 10 0OBIYHOMY IIPaBy, @ HCIOIb30BAHUE MAIIEH U
CEHOKOCOB nMeeT «To4uHbIi XapakTep» (HA PK. @. 9. Om. 4. /1. 1599. JI. 4 06.).

[To mony4eHun >TUX ykazaHui MHUHHCTEpCTBa acTpaxaHCKui rybepHaTop 4 mapra
1909 r. HanpaBWJI BCeM IJ1aBaM KaJIMBILKUX YIyCOB PACHOPSKEHHUE C U3JI0)KEHUEM HUCTO-
pHUH BOIIPOCa O HEOOXOAMMOCTH CPOYHO (710 | HIOHS) MPOU3BECTH BCE MOATOTOBUTEIHHBIC
JEeWCTBUSI K OTKPHITUIO YKPYITHEHHBIX allMaKoB H XOTOHOB. Bo-iepBbIX, Ha 00beJMHEHHBIX
aliMavHbIX cxolax ciegoBaio u3bpars Ha Tpexyetre (1910-1913) aliMauHbIX cTapLIIMH U
XOTOHHBIX CTAPOCT «C YKa3aHHEM, KAKH€ MMEHHO XOTOHBI M ypouHIla OyAyT B UX Bele-
HUW». BO-BTOPBIX, YIIyCHBIM YIPaBICHUSIM I'yOepHATOP MOPYYHI COCTABUTH CMETY Pacxo-
JIOB Ha COJEpKaHHe allMauHbIX CTapLIMH, XOTOHHBIX CTapOCT, MUcapel alMa4yHbIX IpaB-
neHuil. «B nensx mpuBiedeHus: 10OPOCOBECTHBIX M YECTHBIX JIIOJCH CUUTAI0 HYXHBIM
YCTaHOBUTH KaJIOBaHbe AJIs cTapiiuH U nucaperd mo 300 py6. B rof, Ui XOTOHHBIX CTa-
poct — 60 py6.» — yrounun ryoeprarop (HA PK. @. 9. Omn. 4. J1.1599. JI. 7 00.). Taxxe o
MPEIIOKIIT BKIIIOUUTH B CMETY PACXOAbl Ha HAeM KOHHBIX PACCBUIBHBIX (IO IBA — B KaX-
JIOM aliMadyHOM IIPaBJICHUM) U CTOPOXKEH, Pacxo/bl Ha OTOIUICHHE, OCBEILCHUE U KaHIIe-
nsipckue ToBapel (HA PK. @. 9. On. 4. JI. 1599. JI. 7 00.). [Tomumo 3TOrO TpeOOBaIOCH
BBIJICJIUTH CPENICTBA HA MOCTPOMKY 3laHUN aiiMauHbIX mpaBieHuil. B Manbsruckom u Ma-
7101epOETOBCKOM yIIycax BCE pacxXo.ibl MPOU3BOAMIKNCEH, KaK M OOBIYHO, U3 alMayHOI o Ka-
nuTaia, GOPMHUPOBABIIEIOCS OT CIAYX 3eMeJIb B apeH/y JJIs BhIllaca CKOTa, B OCTABLHBIX
yJlycax — «u3 yJIycHbIX BbImacHbIX cyMm» (HA PK. @. 9. Om. 4. 1. 1599. JI. 8). B 3axuto-
YEHHUE CBOETO LIUPKYJIsipa IyOepHaTOp MOPYUYMII COCTaBUTh CIIUCOK allMayHbIX Ucapei «u3
OrmaroHaieXxHBIX JIIOJei» U npeactaBuTh emy it yrBepxkaeaus (HA PK. @. 9. Om. 4.
. 1599. J1. 8).

[To nmesmmmMcest B YKH npenBaputensHbIM CBEICHUSAM B yiycax ACTpaxaHCKOM Iy0.
MIPEATIOJIarajoch 00pa3oBaTh 35 YKPYIMHEHHBIX alMaKOB, H3PacX00BaTh Ha IIOCTPOUKY H
00opyIoBaHME 3[aHUi aliMavHbIX MpaBiIeHUN 52,5 ThIC. pyO., Ha )KaJOBaHbE JOJDKHOCT-
HBIM JIMIaM (CTapLIMHAM, CTApOCTaM U MHCApsIM) U PACXO.bl IO COACPIKAHUIO 31aHUN aii-
MauHBIX TIpaBiieHni 6e3 Maioro 103 Teic. pyo. (HA PK. @. 9. Om. 4. /1. 1599. JIn. 14, 16).
B ympaBneHun uMescs MPOEKT THUIIOBOTO 3/aHUS aliMayHOTO IMPaBJIEHUS, MTOATOTOBJICH-
HBIH apxuTekTopoM MainbaoBckuM. [To mpoekTy 3T0 OBUIO OAHOITAKHOE CTPOEHHE U3 Ca-
MaHHOT'O KMPIIMYa C MEYHBIM OTOIUIEHHEM, COCTOSIBLIEE M3 YETHIPEX KOMHAT (CEHH, MpH-
eMHas1, apecTaHTcKas U komHarta s npapienus) (HA PK. @. 9. Omn. 4. JI. 1599. JI. 24).
[TnanupoBanock, 4To IOMEIIEHU U1 allMadHbIX MPaBIEHUN MOCTPoAT A0 KoHma 1909 r.
0] KOHTPOJIEM CHEUUAIBHBIX CTPOUTEIIBHBIX KOMUCCHI, N30paHHBIX Ha CX0JaX Ka)J0ro
alimaxa.

B xoxe Henmonroro corimacoBaHusi ObIIO perieHo oOpa3oBath B Kanmmbilkoi cremnu
34 aiimaka, KOTOpBIE 110 yJIycaM pacupeAeIniIich cleayommuM odpazom. Manoaepoeros-
CKHMI yiyc ObUT pasnmeinieH Ha 8 aiiMakoB, B MaHBIUCKOM U SHABIKO-MOYaXHOM YiIycax
MIpenoarajiock 00pa3oBaTh 1Mo 6 aiiMakoB B KaxaoM. B OpkereneBckoM u MKHUIIOXypoB-
CKOM yJIycax IUITaHMPOBAJIOCh CO3JaTh 1o 4 aiimMaka, B XapaxyCOBCKOM, XOILIEyTOBCKOM
(AnexcanapoBckoM) u baranoxypoBckoMm yiycax — no 2 aiimaka (HA PK. @. 9. Om. 4.
. 1599. JIn. 162-166).
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Ha aiimaunbpix cxomgax B KaJMBIIIKOH cTemu TOCTATOYHO OPraHM30BAaHHO M B CPOK
OBUIN MTPOBEICHBI BEIOOPHI aiiMaYHbIX CTApIINH, XOTOHHBIX CTAPOCT M O 1Ba KaHAUIATa K
KaXXIOMY JOJDKHOCTHOMY JHLy. Jleso o BeiOopam 3aTsiHyI0Ch Kb B bararoxypoBckoM
ynyce. [loneuntens ynyca BormanoB 11 mas 1909 r. cooOwmmi, 4To Ha3HaYeHHBIC
Ha 28 anpensi cX0Abl B aiiMakax He COCTOSIIMCH M3-32 HEABKH MOJIOBUHBI YKCIIa BEIOOPHBIX
IPEICTaBUTEICH OT XOTOHOB, OTJIYYUBIIUXCS U3 yiyca Ui paboThl 110 HaiiMy Ha pbIOO-
JIOBHBIX MPOMEICTax. B Mae, 1o mporHo3y moneunTesns, 0KUAaeTCs NX BO3BPAIEHHE C TPO-
MBICJIOB, HO M3-3a pa3inBa Boiru «kKaaMbIKH U3 3aliMHUIIa TIEPEKOYEBBIBAIOT Ha JIyTOBYIO
CTOpOHY». B CBsI3u ¢ 3TUM BBIOOpHBIE NPEACTABUTEIN HE CMOTYT SIBUTHCSI Ha CXOA.
[Toaromy bornanoB mpezyioknia Ha3HAYUTH CXOJABI aiilMakoB B CEPEIMHE aBrycTa IOCIe
ceHokocHoro ce3oHa (HA PK. @. 9. Om. 4. 1. 1599. JI. 61). OnHako 1o HaCTOSHUIO 3aBe-
ayrouero KanMbeIIkuM HapogoM C.A. Ko3nHa noneunTens Ha3HAYMI 00beIUHEHHBIN CXO0/
alimakoB baramnoxyposckoro yiyca Ha 13 uroHsa 1909 r., HO OH 3aBepiIUIICA OTKa30M
YYaCTHUKOB CX0J1a O0OBETUHITH allMaku U M30UPaTh HOBBIX JTOJKHOCTHBIX JIHII.

Craenyroumii 0Ob€AMHEHHBIA CXO0J COCTOSJICA 5 HMIOJS, HO M OH 3aBepIUmIcs Oe3pe-
3yJIBTaTHO HECMOTPSI Ha IIONBITKY orieunTens borjanosa U YMHOBHUKA 110 OCOOBIM TIOPY-
yernsiM KydyepeHko, KOMaHAMPOBAHHOTO OT YTIPABICHUS KaJIMBIIIKUM Hapoa0M, YOeIuTh
yrenoB cxona (HA PK. @. 9. Om. 4. 1. 1599. JI. 98). [locnenuuit B cBOeM paropre
B YIpaBJeHHE MO 3TOMY IOBOAY COOOLIMJ, YTO «BCE KAaTETOPHMUECKH OTKA3AIHUCH OT
BBIOOpPA OIDKHOCTHBIX JIMII C ACCUTHOBAaHHEM HOTPEOHBIX CyMM, 3asBHB, YTO HHUKAKHUX
HOBOBBE/ICHHH MO OOILECTBEHHOMY YIIPABICHUIO OHU HE KesaioT. OTKa3 3TOT KaJIMBIKK
CHayajla MOTUBHPOBAJIH OOS3HBIO YBEIMUCHUS ECHEKHBIX COOPOB, a 3aTe€M 3asBUIH, YTO
IJIaBHBIM 00pa3oM OOSATCS M3MEHEHUs TPAAMLHMOHHOIO MOPSAAKA IOJIb30BAaHUS 3eMIIeii»
(HA PK. @. 9. Om. 4. 1. 1599. JI. 98). Ilo muenuto KydepeHko, mpurianieHHbli moneqn-
TeJeM Ha CXOJ BIUATENbHBIM 3aiicanr beramun OHKOpOB B3aMeH OKa3aHUSI COJNEUCTBUSA
«BTUXOMOJIKY arHTUPOBAJI IPOTHB, ...3allyTUBasi KAJIMBIKOB TEM, YTO C BBEICHHEM aiiMay-
HBIX yNPaBICHUN yBEIWYaTcs JE€HEKHBIE COOPHI, MPEKPATUTCS OOIIMHHOE IOJIb30BAaHUE
3eMiiell U, HaKOHEll, KAJIMBIKH OyIyT MPUBJICYECHBI K OTOBITUIO BOMHCKOW IMOBHHHOCTH
(HA PK. @. 9. On. 4. 1. 1599. JI. 98).

ITockonpKy y4aCTHHKHM CXOZa HE CTajH MOIIMCHIBATh IPUIOBOPHI cxoa 00 OTKaze
OT HOBOBBEJEHMSI, ONIEYUTENb YiIyca MPEeACTaBUI B YIIPaBJICHUE TPU TaKUX MPUTOBOpa
(omuH — 0T 13 MroHS 1 2 — OT 5 UIOJA) C MPOTOKOJIOM 00 OTKa3e aliMavHBIX CTAPIINH OT UX
yTBEp)KICHHUS. B 1oronHeHne K 3ToMy OH ITONIPOCHII pa3pelleHus 3a OeCIpUYNHHBIN 0TKA3
«TOABEPTHYTh apecTy TMpH YIYyCHOM YINpPaBIE€HWH CTapmIMH 3arncypoBa poja —
Bb.-Y. ManmxueBa u Sl. Bonsera, bapynoBa poma — JI. bomaeipeBa, H. XaGanoma
u K. TeneeBa, HanOoJiee OTKPHITO 3asBILSIBININX 00 OTKa3e OT ITOAIKCH, Ha 7 CYTOK KaK-
noro» (HA PK. @. 9. Om. 4. 1. 1599. JI. 98). B camoM nipuroBope COeIUHEHHOTO CX0/1a
KaJIMBIKOB BceX pojoB baramoxypoBckoro yiyca, coctosBuierocss B ypou. Kerymnbra
5 nrons ¢ yuactueM 10 afiMauHbIX cTapiivH, 33 XOTOHHBIX cTapocT U 100 BEIOOPHBIX mpe-
CTaBUTeNEH yTBep)aanoch: «O0CyANB, MBI HALLUIN, YTO C BBEJCHUEM aliMayHbIX YIIpaBie-
HUH yBETWYaTCs MOJATH C KAJIMBIKOB; YTO OOIIECTBO M 0€3 3TOr0 HAXOAWTCS IO CBOEH
OeqHOCTH B KpaliHel 3a10JDKEHHOCTH M HECTH HOBBIE pacxofbl HE B CHIIAX. ...A MOTOMY
€IMHOIIACHO OTKa3bIBAEMCsl OT aCCUTHOBAHMS CYMM, a TaKXKe OT BEIOOPOB JOJKHOCTHBIX
sut. [Ipocum YmipaBrieHue KaaMBIIIKUM HApOAOM TEIeph e MePEeHECTH CTaBKy yiyca U3
r. EHoraeBcka B crtenp Ha ypouwnine Kroperun-bopo, 4To BHoiHE 3aMEHUT HEHYKHBIX
o0IecTBy alMayHBIX yIpaBieHuil. 1130aBbTe HaceneHHe OT SIBKM 3a COTHH BEPCT, YTO
MO3BOJINT CKOpeH ymoBnerBopATh cBou HYXas» (HA PK. @. 9. Om 4. JI. 1599.
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JIn. 103-103 06.). B mpuroBope coennHeHHOTO cX0/1a alimakoB baraioxypoBckoro yiyca,
cocrosiBiieMcst paHee, 13 wutoHa 1909 r., Ha KOTOPOM MHPHUCYTCTBOBAJIO 3HAYUTEIBHO
OoJpIlice  KOJMMYECTBO YYACTHHKOB (26 aiiMavHBIX CTapmiuH, 94 XOTOHHBIX CTapoOCT
n 305 BBIOOPHBIX IpenCTaBUTENEH), OTKa3 MOTHMBHPOBAJICS TEMH XK€ apryMEeHTaMu
(HA PK. ©.9. On. 4. 1. 1599. JI. 110).

K coxanenuto, B apXUBHBIX A€IaX HAMH HE 0OHAPY KEHO IPOJIOJDKEHHE JAHHOIO BO-
mpoca o BbIOOpax MOKHOCTHBIX JIVII U BBIIEJICHUN CPEICTB HA 3aHUS aliMayHBIX YIPaB-
JieHul B baranoxypoBckoM yiyce. BunuMo, pyKoBOACTBY yiyca yJalOCh aJMUHUCTPA-
TUBHO PELIUTH 3TH NPOOJIeMBbl, IOCKONBKY yke B ceHTsi0pe 1909 r. mpuctynuiu K mo-
CTpO¥Ke 3/1aHUH YIIpaBIEHUI 1 NU3TOTOBIIIN BCe HEOOXOIUMBIE TIeUaTH id aitMakoB Kai-
MBIIIKOW CTEIH, B TOM YUCIIe JUisi bapyHOBCKOTO 1 3F0HEBCKOTO OOBEAMHEHHBIX aliMaKOB
Baranoxyposckoro ynyca (HA PK. @. 9. Om. 4. [1. 1636. JIn. 6, 24 06.).

Ha o6bpemunenHoM cxome poaoB Oyaymiero CeBepHoro aiimaka ManoaepOeTOBCKOTO
yiyca B Mae 1909 1. y9acTHHKH COTVIACHIINCh HA 00BeNHEHHNE, HO «IIPH HATMYHHU Cyna C
mpaBoM BosioctHOro» (HA PK. @. 9. Om. 4. JI. 1599. JI. 34). 3aBenyromuii KaaIMBIIIKUM
HapomoM C.A. Ko3uH nopydmni1 moneunTenio yiayca IIpockypskoBy pa3bsiacCHUTE OOIIECTBY,
YTO M3MEHEHHs B CyJeOHOM CHCTeMe BO3MOXKHBI TOJIBKO B 3aKOHOJATENFHOM MOPSIKE
(HA PK. @. 9. Om. 4. 1. 1599. JI. 34).

B AnekcanaposckoM yiryce B utone 1909 r. cocTosicst yinyCHBIN CXOA, YYaCTHHKH
KOTOPOTO 3asiBUJIM O «HEXKEJIaHUK BBEACHUS aiMauHBIX YIPaBIECHUI». DTOT IPUTOBOP HE
ObLT yTBEpPKJICH TYOepHATOPOM, IOCKOJIBKY UM OBUIH YK€ YTBEpP KICHBI IPUTOBOPHI paHee
COCTOSIBIIMXCS YIYCHOTO M aliMayHBIX CXOJOB B 3TOM yJyCe€ O BBIJICJICHHH JIEHET Ha I0-
CTPOHKY M 00OpyIOBaHWE 3MaHUH aifMavHBIX VIIPABJICHUHA W Ha COACpKaHHE TOKHOCT-
ueIx Jian (HA PK. @. 9. Om. 4. J1. 1599. JI. 86).

Ha xaxmoro n30paHHOTO M YTBEPKAEHHOTO aiiMayHOro CTapLIMHy B YTpaBlieHHU
nMenach KpaTkas XapaKTepUCTHKA, IPEACTaBICHHAsl yJIyCHBIMHU MONEYUTENIMU. 63-1eT-
Huil ctapmmHa [Naiigykckoro aliMaka I'. JlanaHOB — «KpyInHbINA KOHEBOJA M CKOTOBO/I, I'pa-
MOTHBIH, OYEeHb BIUATENBHBIH B CTENU YeNoBEeK», 48-neTHuil AudnHep-OpKeTeHEeBCKUIl
crapmmHa 11.-V. JlemknHOB — «3aiicaHr, KpynHbBII KOHEBOA U CKOTOBOJ, HETPaMOTHBIH,
OY€Hb BIUATEIbHBINA uesoBek», 32-netHuil Canbckuit crapiuna J1.C. boBaeB — «3aiicaHr,
KpYIHBII KOHEBOJ, CKOTOBOJ M 3emieneneny, llaran-Hypckuit crapmuHa 58-nmeTHuit
C.JI. TanraeB — «TOTOMCTBEHHBIN IBOPSHUH U3 3aliCAHTOB, TPAaMOTEH, KPYITHBIN KOHEBOJ
u ckotoBoa» (HA PK. @ .9. Om. 4. JI. 1599. JIn. 163—166). 13 cocTaBa n30paHHBIX CTap-
IWH § YelN. SBISUIMCH 3aliCaHTaM#, OCTaJbHBIE — MPOCTONIOANHAMHE, 6 Yel. 0 BEIOOpOB
paboTany nepeBoIYHKaMH B YIYCHBIX yNPaBICHHAX, IBOE — YUUTEISIMH MECTHBIX LIKOJ.
[IpakTuuecku y Bcex OBLIO CBOE CKOTOBOAYECKOE XO3SHCTBO, HO TPOE M3 HHUX YKa3aHBI
aamuHucTpanueit kak Toprosips! (HA PK. @. 9. Om. 4. 1. 1599. JIn. 162-166).

18 centsops 1909 r. acTpaxanckuii ryoepHaTop cooOmmmI B 3eMckuil otaen MB/I o
TOM, YTO COCTOSUIMCH BBIOOPHI AOJKHOCTHBIX JIMII U YTBEPXKACHBI aliMayHBIMU CTapILU-
Hamu 32 gen. (u3 34). 'yGepHaTOp MON0XKHUTENHHO OIEHIIT UX IO COCTaBy: «8 uel. (25 %)
SIBIIIIOTCS 3aiiCaHTaMM, MOJIB3YIOUIMMHUCA JI0 CETO BPEMEHH TPOMAIHBIM BIHMSHHEM Ha
HapoJ U aBTopUTeTOM; 8 4el. (25 %) ¢ 3aKOHYEHHBIM HU3IINM 00pa30BaHUEM U 10CTATOY-
HBIM CIIy’KEOHBIM OIBITOM, KaK IMPOCIYXHBIIME IO MHOTO JIET B YJIyCHBIX YHPAaBJICHUIX
KaHLESIPCKUMU ¢y )uTensamu; 29 gein. (90 %) — rpamoTHBL, 3 13 4 HETPaMOTHBIX IPUHAT-
JIeKAT K YUCITY CaMbIX MOYETHBIX M BIUATENBHBIX JIIOJEH. DTUMHU JaHHBIMH JOCTaTOYHO
XapaKTepHU3yeTCs OJOKUTENbHAs CEPbE3HOCTD, TPOSBICHHASI KAJIMBIKAMH IIPY HOBBIX BBI-
0opax Ha obmecTBeHHbIe HopKHOCTHY (HA PK. @. 9. Om. 4. 1. 1599. JI. 157).
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OnHOBpPEMEHHO C BEIOOpaMHM JOJHKHOCTHBIX JIML (aiMaYHBIX CTAPLIMH M XOTOHHBIX
CTapoCT) MPOUCXOINIIO YTBEPKICHUE HA CXO/IaX CTPOUTENBHBIX KOMUCCHIA, KOHTPOJIHUPO-
BaBIIIUX MOCTPONKY aJMHHHUCTPATUBHBIX 3aHUN B KOKIOM 00ObeTMHEHHOM aiiMake. Kak
MPaBUIIO, B COCTAaB alilMayHOM CTPOUTEIBHOW KOMUCCHUU BXOUJI IOTIEYUTEND, €TO TOMOLI-
HUKU ¥ N1Ba peactaButeis oT kanmMbikoB (HA PK. @. 9. Om. 4. 1. 1599. JI. 57). YnycHble
YIIPaBJICHUS 3aKIH0YAIN CO CTPOUTEISIMU COOTBETCTBYIOLIUE JOTOBOPA, B KOTOPBIX YKa3bl-
BaJicsi 00beM HEOOXOAMMBIX padoT 1 ux oruiata. CTpoUTeIbHBIE MaTepHAIIBl 00eCIIeYnBa-
nuch yinycHeIMU yripasieHusmu (HA PK. @. 9. Om. 4. J1. 1599. JI. 67).

YacTo BO3HHMKABLIUM BOIPOCOM SBJIIIOCH ONPEIECICHUE MECTA IJIsl CTPOUTEILCTBA
aJIMUHUCTPATUBHOTO 3/1aHUS aiiMaKOB, MOCKOJBKY pedb IUIa 00 OOLIMPHBIX TEPPUTOPHUIX
C PeIKUMH BOJHBIMU UCTOYHHKAMHU U C OTCYTCTBHEM OCENJIBbIX MoceneHuil. Tak, npeacra-
BHUTENH POJIOB, Bomenmux B coctaB CepeO-/xamoBckoro afimMaka AJEKCaHIPOBCKOTO
yiryca, OOpaTHIINCh K 3aBeIyIOMIeMYy KaJMBIIKAM HAPOJIOM C TIPOCHOOI O CTPOUTENHCTBE
3IaHUs UX aMavHOTO YIIpaBiieHUs B APyrom mecte. CBOM OTKa3 OT MPEXHET0 MecTa s
CTPOUTENBCTBA MIPEACTABUTENN aliMaKa Pe30HHO MOTUBUPOBANIHU CIEAYIOIINM: «MBbI npu-
LUIM K 3aKJIIOYEHHIO, YTO HAMEUEHHOE TOJ NOCTPOMKY YNpaBiI€HUSI MECTO, HAa3bIBAEMOE
[Iap6an-XyayK ... COBCEM HE MOIXOIUT, ... IIOTOMY YTO HE HACEICHO M3-3a MECYaHOU
CKyAHOM mouBbl. Kpome TOro, 3To MecTo OTAaJeHO OT MapoXOAHON NPUCTaHU Ha
Boure Ha 6onee 30 BepcT, CTOIBKO ke A0 Onmkaiiiel moYToBo-TenaerpadHOl CTaHIUN
(HA PK. @. 9. Om. 4. A. 1599. JI. 118). Haynee oHU NPEIIIOKIIIN IIPHEMIIEMOE, TT10 X MHE-
HUIO, MECTO JyIs mocTpoiiku: «bosee yaooHo ypouurie Tabyn-Mojgon. OHO HaXOIUTCS B
8 Bepctax ot Bousry, oTcTOUT Ha 25 BEpCT OT MOYTOBOM KOHTOPBI, MECTO KPEIKOE U exKe-
TOJHO CI0JIa JOXOAWT BECEHHEe MOJOBOJABE. ... [ TaBHOE, 3TO ypOUMIle HaceleHo, O1m3
HETro HaxonuTcs KanMeirkoe nocenenne» (HA PK. @. 9. Om. 4. 1. 1599. JI. 118 06.).

Pazropenuch HemryTOYHBIE CHOPBL O MECTE CTPOUTENLCTBA 3/IaHUS YIIPABJICHUS B
3roHTapoBckoM ariMake. O0 atom B aBrycte 1909 r. cooburmn B YKH moneunrtens Mkun-
LIOXYPOBCKOTO yJIyca: TOJIOBHUHA IJIaB 3I0HTAPOBCKUX POJIOB MPEATIOKIIIN JJISI CTPOUTEIb-
cTBa ypounie OnuHT, Ipyras nonoBuHa — ypounine Maumkus-lllopsa. B xoneunom
WUTOTe MPUCYTCTBOBABIIMM Ha CXOJE IOMEYUTENb CKJIOHWUJCS B MOJB3Y CTPOUTEIHCTBA
aIMUHUCTPATUBHOTO 37aHus B ypouutne Manmkua-11lopsa (HA PK. @. 9. Om. 4. 1. 1599.
JIn. 126-127). IlpeacraButenu 310HEBCKOTO aiiMaka bararoxypoBckoro yiryca oTIpaBuIn
B YKH Tenerpammy ¢ npock00ii 0CTaHOBUTH HOCTPOWKY ailMayHOIo yIpaBlIEHHS B YpO-
yuie XOpIKWH, HO B 9TOM MM OBIJIO OTKa3aHO, IMMOCKOJBKY CTpOiiKa Oblia y)ke Hadara
(HA PK. @. 9. Om. 4. 1. 1599. JI. 136 00.). He momorio B 3TOM Takke oOparenue bara-
LIOXYPOBCKOT0 AyXOBeHCTBa: «lIpocuM MOCTpOiKy aliMayHOro IMpaBJIECHUS HPOU3BECTU
Ha 5 BepcT BhIMIe Ha Oepery Bonrn Ha Kazennom mporone. OCTaHOBHTE HAYHHAIONTYIOCS
noctporiky» (HA PK. @. 9. Om. 4. 1. 1599. JI. 154).

B cenrsaope 1909 r. actpaxaHckuii ryOepHATOp B CBOEM PariopTe B 3eMCKHI OTAEI O
XOJI€ CTPOUTENLHBIX paObOT COOOIIMII, YTO JIBa allMavHBIX yIpaBiieHus B STHIbIK0-Mouak-
HOM yITyce U 4eThIpe — B ManoaepOeToBCKOM yiryce OyIyT BpEMEHHO pa3MeIleHbl B OTBE-
J€HHBIX O0IIECTBOM 3[IaHMX, a TUIIOBBIE 3JJaHNUS BCEX OCTAIBHBIX aliMaYHbBIX YIIPaBICHUH
AKTUBHO CTPOSATCS U IIOBCEMECTHO UX CTPOUTEIIBCTBO 3aKOHYHTCS B iekadpe 1909 r. [lanee
OH KOHCTaTUPOBAaJI, YTO MOCTPONKH U3 caMaHa MPUHATHI B aliMakax Mansbiuckoro u Mku-
LIOXYPOBCKOT'O YyJIYCOB C JOIOJHHUTEIbHOM NPHUCTPOMKON KBapTUp Uil alMayHBIX
nucapeil. B oCTaJbHBIX aiiMakax IUCapHU-KAJIMBIKA «MOTYT IIPHKOYEBATH CO CBOUMU
KHOMTKaMH, KaK 3TO MPaKTHUKyeTcs B yiycHbIX ynpasieHusx» (HA PK. @ .9. Omn. 4.
. 1599. J1. 160).

HISTORICAL AND LEGAL STUDIES 639



Komanoxcaes E.A. Bectauk PYIH. Cepust: FOpumueckue nayku. 2023. T. 27. Ne 3. C. 626648

OdeHb BaKHBIM ABJISJICS BOIIPOC O Ha3HAYEHMH IHcapel B HOBbIE aliMauHbIe yIIpaB-
JIEHHS, TIOCKOJBbKY TIPaMOTHBIX KaJIMBIKOB (Ha YPOBHE BBIMTYCKHHKOB KaJIMBILKOTO
YUHITUINA B ACTpaxaHH) CO 3HAHUEM JIEJIONPON3BOICTBA ObII0 HeMHOTO. [loaTOMy He yu-
BHUTEJBHO, YTO B AJIEKCAaHAPOBCKOM YIIyCE (OKENAIONINX 3aHATh JIOJDKHOCTH MHUcapei
HE 0Ka3aJI0Ch, paBHO Kak HeT u noaxoasmux auiy» (HA PK. @. 9. Omn. 4. J1. 1599. J1. 64).
B Anapiko-ModaxHOM yiTyce OBUTH TIPEITOKEeHBI KaHIUIaTaMH Ha JTOJDKHOCTE THcapei
B JlombanckoMm aiiMake — ToiMad yiaycHoro ympaieHuss HouoH [l.-I'. Canramxues
(3ameHeH Ha mepeBoAuYMKa yiycHoro ynpasieHus U. Canmkuesa), B XapaXxyCOBCKOM —
X. bongsipeB u3 ceMbU BBIXOALEB M3 Mkumoxyposckoro yinyca, B ku-baryroBckom —
OpIBIIMI THCaph, acTpaxanckuit memanud @.I'. [IImakoB, B baryToBckom — mucaps yiry-
CHOTO yIpaBJieHus1, KpecThsiHuH CaparoBckoii 1y0. B.®. becconos, B baramoxypoBckom —
npaBocnaBHbIN KanMmblk M.J[. Hukutun, B baTyToBCcKOM aliMake — OTCTaBHOM KaHILIEISp-
ckmii cimyxwurens I[.H. Caempe (HA PK. ®. 9. Om 4. J. 1599. JI. 135).
B XapaxycoBckoMm yiyce MONEYHTENh HA3HAYMI THCApeM B OJHOMMEHHOM aiiMake
kanMbika MouaxkHoro BegomctBa C.-I. HacteieBa, B OpIHHEBCKOM — KalMbIKa
Nyamy-XypynoBa poma MamonepoeroBckoro yimyca J. OxonoBa (HA PK. @. 9. Om. 4.
1. 1599. JI. 148). B MxumoxypoBCKOM yiIyce KaHIuIaTaMHu Ha TOJDKHOCTH MHCapel aii-
MayHBIX yIpaBieHui noneuntens npenioxun . banpanryesa, b. Ounposa, J{. Mumku-
esa u . ManmxueBa. V3 HUX mepBble TpPoe OKOHUMIM ACTPaxaHCKOE KaJIMBIIIKOE
YUWJIUIIE, MOCAEHUN — 3 Kilacca acTpaxaHCKOW MY>KCKOW F'MMHa3uu. 3aBeAYIONIUN KaJl-
MbinkuM HapoaoMm C.A. Kosun onobpun npeacraBnennsle kanauaarypsl (HA PK. @. 9.
Omn. 4. 1. 1599. JIn. 151-152).

[Toneuntens MantogepOeToBCKOTO yiyca mpeactaBmi 1 gexadps 1909 r. 8 YKH cru-
COK KaHJMJIaTOB Ha JOJHKHOCTD MHCapel ailMadHbIX yrnpaBieHni: B CeBepHOM aiiMake —
JLE. A3pinoB, 24 neT, NOMOIIHUK CEKpeTaps ACTpaXxaHCKOTO OKpYXHOTO Cya,
B [IpuBoikckom — b. JlaBaeB, mucapp u ToJIMau yJIyCHOTO yIpaBlieHus, B LleHTpanbHOM —
Y. llebexoB, B IllapayroBckom — kpecThssauH c. TyaayroBo C.C. doMeHKO,
20 nert, cnykuBImui B ManoaepbeToBckoM 1 KHIIOXYPOBCKOM yNpaBICHHUSAX, 3HAIOLTHN
KaJMBIIKHUN 513bIK, B CanbckoM — KpecTbsasHuH CapartoBckoil ry6. H.Jl. Caxapos, 36 ner,
CITY)KUBIIUH B IOYTOBO-TenerpadHoM BemoMcTBe, B lllebenepoBckom — U. Manmxues, 21
JIET, TOJIMa4 MTOMOIITHUKA TToneunTensi, B AbranepoBoM — [I. Ynanos, 30 neT, Tonmad yiry-
cHoro ynpasinenus, B Llaran-Hypckom — 3. Openxenos, 30 e, Tonmmad yJIyCcHOTO yIpaB-
neHus. JJaHHBINA CITMCOK MOTIEYHUTENh OMOIHIII MosicHeHneM: «To 06CcTosTensCTBO, YTO Ha
JOJDKHOCTH THCIOB JIBYX aiiMayHBIX YNPABICHUN NMPEACTABISIOTCS PYCCKHE, a HE Kal-
MBIKH, OOBSICHSIETCSI HEIOCTATKOM MOJIXOMSIMINX K 3aHATHIO STHX JOJDKHOCTEH U3 KalMbl-
koB» (HA PK. @. 9. Omn. 4. 1. 1636. JIn. 127-127 06.). YKH ytBepauio cucok nucapei
B Manonep6eToBckoM yiryce, kpome KpecThstHnHa CapaTtoBckoit ry0. H.J[. CaxapoBa, Ha
Ha3zHa4YeHHe KoToporo nucapeM CalbCKoro aiiMaka YTpaBieHHe He COTIaCHUIIOCh, «TaK Kak
Ha3BaHHOE JHuLO He cooTBeTrcTBYeT 1. 10 MHcTpykuum» (HA PK. @. 9. Om. 4. /1. 1636.
JI. 130). B ytBep)kacHHON MHUHHCTPOM BHYTPEHHUX Ael « MHCTPYKITUHN JOKHOCTHBIM JIH-
11aM KaJIMBILIKOTO OOIIIECTBEHHOTO yIpaBieHns AcTpaxaHcKoi ryoepHum» B 1. 10 roBopu-
nock: «Ha momKkHOCTE ucaps He MOTYT OBITh Ha3HAYCHBI JIUIIA, UCKIIOYEHHBIE H3 CITYKOBI,
OTIOPOYEHHBIE TI0 CYIY, COCTOSIIHE TOJ CYIOM H CJEeICTBUEM M BOOOIIE 3aBEOMO
paseparnoro noBeacHms» (HA PK. @. 9. Om. 4. /1. 1636. JI. 135). 13 uncna npeacraBicH-
HBIX 3aBeIyIOIIUM MaHBIUCKUM YJIyCOM KaHIWAATOB B MHCAPH IIECTH alfMadyHbIX yIpaB-
JICHUH TPOE OKOHYMIN ACTpaXxaHCKOE KaJMBIIIKOE YUWIHUIIE, 1Boe 00ydannuch B 4-Kiacc-
HOM T'OpPOJICKOM yYIJIMIIIE B T'. AcTpaxaHu. Mecto nucaps B Y IbJIOUMHOBCKOM aiMauHOM
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ynpaBieHun octaBanock BakaHTHEIM (HA PK. @. 9. Om. 4. 1. 1636. JI. 153). B uenom
acTpaxaHCKUH ryOepHaTop B CBOEM OTUETHOM AOKJIae CIpaBeIMBO NPU3HAI, YTO «00Ib-
IIMHCTBO aiMavHBIX MHCapeil — U3 CIy’Kalux B yIycHBIX KaHmemsipusx» (HA PK. @. 9.
Omn. 4. [1. 1599. JI. 157).

B teuenne ocennnx mecsie 1909 r. Takxke ObLITH 3aTOTOBJICHBI M 3aBO3HIIMCH HEOO-
XOJMMblEe HMHBEHTaph W 000pYI0BaHNE B aiiMayHbIE YIIPABIIEHUS MO KOHTPOIIEM CTPOHU-
TEJIHHBIX KOMHUCCHIA, YTIpaBiIeHHE KaJIMBIIIKUM HapOJIOM 3aHMMAaJOCh KOMILIEKTOBAaHUEM
kHUT, CBOJOM 3aKOHOB, 3aKa30M JACHEXKHBIX CYHIYKOB (ceiidoB), OIaHKOB, medaTeid,
BBIBECOK C IMO30JI0YEHBIMU TepOaMu, 3HAKOB JOJDKHOCTHBIX 3HAKOB, 3aKa30M MTOPTPETOB
uMIeparopa u KaHuempckux mnpuHamiexHocteir (HA PK. @. 9. Om. 4. /1. 1636.
JI. 43 006., 49). Pacxonsl Ha 3TO B OOJNBLUIMHCTBE yJIyCOB MOKPBIBAIHCH 32 CUYET CPEINCTB,
BBIPYYEHHBIX OT CIA4d B apeHIly «IIOCTOPOHHUM) JIMLAM OOLIECTBEHHBIX MACTOMIL IS
BbIMaca CKOTa. JIWb B ABYX yiycaX, B KOTOPBIX HE MPAaKTUKOBANACh C/lada 3eMelb B
apeHIy u3-3a OTCYTCTBHSA KPECThIHCKUX Cell, I HaCEJIeHUS ObLTO BBEACHO JOMOTHUTEIb-
HOE HaJIorooOJIoKeHHe Ha yKa3zaHHbIe pacxozbl B pasmepe 8300 py0. B DpKeTeHEBCKOM
yayce n 5600 py06. — B XapaxycoBckoM (HA PK. @. 9. Om. 4. JI. 1636. JI. 42).

OnHOBpEeMEHHO BO3HWKAJIHM TEKyIlue BOMpockl. B wactHocth, metom 1909 r. xan-
MBIKH 3I0HEBCKOT0 aliMaka bararioxypoBckoro yiryca BeIpa3iid IPOTECT MPOTUB HAYaTOTO
CTPOUTENBLCTBA 31aHMsI bapyHOBCKOro aiiMaka B ypouuie XOpIKuH, KOTOPOe, 10 UX MHE-
HUIO, SIBJSIETCSI OOIMM CEHOKOCHBIM MecToM 3ioHeBbIX poaoB (HA PK. @ 9. Om. 4.
. 1636. JI. 47). B konne aBrycra 1909 r. kanmbiku bara-Xypynosa lllebenepoBa pona
MIOTIPOCHJIN UX He BBOAMTH B coctaB LleHTpanbHOro afimaka. M3-3a 000cobneHHON OT/Ha-
JIeHHOCTH WX poma B coctaBe 300 xmbumtok (800 dYen) WM «HATIHYTHIX OTHOIICHHIA
C IPYTHMH POJAMI» OHU IMPOCHIH U3 HUX 00pa30BaTh CaMOCTOSITENbHEIH aiiMak. Y KH um
O00BSBUIIO, «4TO BPEMEHHO J0 COOTBETCTBYIOIIMX MEPONPHUSATHIA MO BBIACICHUIO BECHON
1910 1., ux pox Oyaet uncnutbes B LlenTpansaoM aitmake» (HA PK. @. 9. Om. 4. J1. 1636.
JIn. 68,71). Omnako xxurenu bara-XypynoBa poma, HE COTIACUBIIUCEH C ITHM PEIICHUEM,
OTKa3aJHCh OT BHIOOPOB JOJKHOCTHBIX JIMI B CBOMX XOTOHAX, «IPEINOYHTAs] OCTaThCS
npu crapbix nopsakax» (HA PK. @. 9. On. 4. 1. 1636. JI. 127 06.). [loneuntens ymyca
TIPEUIOKIIT aIMIUHICTPATHBHBIM METO PEIIeHHs BOMPOCca IyTeM Ha3HAuYEHHUsS CTapoCT U
I10 JIBa KaH/AKJaTa K HUM B JIBa X0ToHa bara-XypysnoBa poza, pekoMeH10BaB KOHKPETHBIX
JIUII, KOTOPBIC «BIIOJIHE OJIarOHANIEHBI U MOJ CYJ0oM U ciieacTBueM He Obimm» (HA PK.
®.9.0m. 4. /1. 1636. JI. 127 06.). YKH cornacuiock ¢ mpeniokKeHHBIMA KaHIuAaTypaMu
1 nopyuwnio nomneduteno 17 nexadps 1909 1. «pazpsicauth bara-XypyibliaMm eme pas, 4To
npuuucienue ux k LleHTpaasHOMYy aiiMaky ecTh Mepa BpeMeHHast 1o BecHbl-jieta 1910 r.»
(HA PK. @. 9. Om. 4. JI. 1636. JI. 130).

18 Hos10ps 1909 1. mepeBogunk Axapko-MouaxkHoro yiycHoro ymnpasiaerus U. Can-
JDKUEB, N30paHHBI CXOAOM M yTBEp)KICHHBIN cTapimuHoii JJonbaHckoro aiiMaka, oOpa-
THJICS C IPOCHOOH K MOTEUUTEIIO yiIyca MOBBICUTh eMy kaioBaHbe ¢ 400 mo 500 py0. 3a
CYeT COKpalleHus JoDKHOCTH nrcapsi. CBOio Mpoch0y OH MOTHBHPOBaJ TeM, uto JlonbaH-
CKUH aliMaK «3aHUMAaeT TPOMAJHYIO TEPPUTOPHIO B IHHY 0T OOPa3OBCKOTO MPOMBICTA
no ypounina AHryuus-I'amyH okono 100 BepcT, U B mupuHy OT baramoxypoBckoro
afimaka mo0 3a0ypyHCKOTo mpombicia okono 60 BepcT, U coctonT u3 1300 KuOHUTOK»
(HAPK. ®@.9.0m. 4. 1. 1636. JI. 110). [loneuntens ynayca B. JlokTes, HampaBuB Xo1aTai-
ctBo M. Canmxuena B YKH, cuen BO3MOXXHBIM €T0 yJIOBJIETBOPUTE «BBUAY €TI0 OIBITHOCTH
Y OTCYTCTBHS 17151 Hero HeoOxomumoctu B ucape» (HA PK. @. 9. On. 4. /1. 1636. J1. 109.).
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B camom konue 1909 r., 2 nexabps, obparuics K 3aBenyronieMy MKuoxypoBckuM
yJIyCOM C MUCbMEHHBIM 3asBJICHHEM 00 OCBOOOXKIECHHU OT JOJDKHOCTH AUMHEp-DpKeTe-
HeBckoro crapmuabl 1.-Y. JlemknroBa o cocrosauio 310poBbs (HA PK. @.9. Om. 4.
. 1636. JI. 126). 3aBeayromuii yiIycoM COTIACHIICS C €T0 OTCTaBKOW M PEKOMEHI0BAI Ha
JOJDKHOCTh CTapIIMHBI BpeMeHHO BToporo kannuaata H. CanmkueBa, HOCKOJIBKY «IIep-
BeIf kaHaumat CaHramxu KrokeeB — cOBEpIIICHHO OOJIBHON YeOBEK W HE B COCTOSHUU
HeCcTH OOS3aHHOCTH CTAapIIMHBDY. [IpM STOM 3aBeyrOmuUil yIycOM MPHCOBOKYITHI,
yro H. CaHkueB — «4eloBeK KpaiiHe OCIHBINM, HE WUMEIONIMNA HUKAKOTO BIUSHUS
B 00ILIECTBE U HE 3acyKuBaeT AoBepus ObTh crapumuoin» (HA PK. @. 9. Omn. 4. /1. 1636.
JI. 125). B cBsi3u ¢ 3TUM OH TOJaraji, 4To B CKOpPOM OyIyIeM 37ech CIEIyeT CO3BaTh
aiiMavHBI CXO0/ U U30paTh HOBOTO CTapIIMHY C ABYMs KaHAWAAaTaMH. B KOHEUHOM HTOTe
BPEMEHHO OB OCTaBJICH B TOJKHOCTH cTtapinHbl L1.-VY. JlemkuHOoB.

Ha 3aBepmaromeM »Tame MOATOTOBHUTEIBHBIX Meponpusatuii 4 HosOps 1909 r.
MuHHCTp BHYTPEHHHX el yTBepAra WHCTPYKIUIO JOHKHOCTHBIM JIMLAM KaJIMBIIIKOTO
OOILIECTBEHHOI'O yNpaBlIeHHUs, KOTOpasi 0OCTOATEIbHO 0003HAUMIa TPeOOBAHUS K JOJIK-
HOCTHBIM JIMLIAM ¥ IPOLEAypy UX M30paHus U Ha3HAUEHMS, OUePTWIA IIMPOKUN KPYT UX
JOJDKHOCTHBIX o0s13aHHOCTeH. B MHCTpyKItny moapo6HO cka3aHo o MOpsiaAKe H30paHus U
[IOJIHOMOYHSAX OpPraHOB CAMOYTIpaBJIEHUS (XOTOHHBIE, aliMa4yHbIE W YJIYCHBIE CXOJIBI)
u perinamenTte ux ¢pynkuuonuposanus (HA PK. @. 9. Om. 4. /1. 1636. JIn. 132-145).

3nech cinenyer yIOMSIHYTh O TOM, YTO HOIBITKH COCTaBUTh 0c00y10 HCTpyKIUIO A1
XOTOHHBIX CTapOCT HAOIIOAAINCh Topa3io paHee, emie B 1895-1896 rr., uz-3a «kpaiineit
HEPa3BUTOCTH XOTOHHBIX CTAPOCT M COBEPILEHHOTO HEMOHUMAHHUS UIMU CBOUX JOJKHOCT-
HbBIX o0s3apHOCTE» (HA PK. @. 9. Om. 1. /1. 135. JI. 1). [loneunTtenu u 3aBeIyIONINe Bcex
YIIyCOB MIPEIACTAaBHIIN B TeueHHe rofa cBou npoektsl Muctpykmuu (HA PK. @. 9. Om. 1.
. 135. JIn. 2—14), Ho Tak 1 He ObUI CO3JaH M YTBEPXKICH enuHbIil oOpaszen. K Tomy ke
roneunTtens ManonepOeroBckoro yiyca MynukoBckuii 16 ampens 1896 r. B MUHOpHOU
HOTE PE3IOMHUPOBAJI 3Ty HHUIUATUBY: «Camu aiiMadHbIe CTaPIINHBI HEKOMITETEHTHBI OBITh
CTPOTMIMU PYKOBOIMTENSIMH XOTOHHBIX CTapoCT. ... MHOro Oe3rpaMOTHBIX aiiMa4yHbIX
CTapIIUH, BCE cTapocThl Oe3rpaMoTHel moroioBHo» (HA PK. @. 9. Om. 1. H. 135.
JI. 17-18). B cBs13u ¢ aTuM yTBepxacHHA 4 HOAOpS 1909 r. MUHHCTPOM BHYTPEHHUX JEIT
WHcTpyKius moaBena UTOTH MHOTOJIETHIM Pa3MBIIUICHUSM 110 3TOMY MOBOJY.

[To yrBepxnenHoit MHCTpyKIMK aliMayHble CTApIIMHBI, XOTOHHBIE CTAPOCTHI U MO
IiBa KaHIUATa K K&KAOMY W30MpalluCh CPOKOM Ha 3 roja Ha allMayHbIX CXOMaX, JeMYeH
(cOopmmky ogareii) n 6010K49eH (B HCCIEy MBI IepHOT TOCPEAHUKH B TOPTOBBIX CAEI-
kax B noc. Kanmeinkuii basap) — Ha yiycHbIX cxonax. M30upanuchk Ha 3TH JTOJKHOCTH
JIMLA, TOCTUrINE 25-71eTHEr0 BO3pacTa, MMEBLINE COOCTBEHHOE XO3IHCTBO M HE COCTOSIB-
II¥e MOJ CyAOM U ciiefcTBreM. OTKa3aThCsl OT y4acTus B BHIOOpax MMENH MpaBo JIMIA
crapue 60 net, a Takke 10 O0JIE3HU WM OTCIY)KUBIIUE Ha BEIOOPHBIX JOIKHOCTAX IOJI-
HBIH cpok (3 rona). V30paHHbIe TOMKHOCTHBIE JIMLA YTBEPKAAIUCh ryoepHaTopoM. [lpu
BCTYIUICHUH B JOJDKHOCTH Ha3Ha4YeHHBIE JuIa npuHocwin npucary (HA PK. @. 9. Om. 4.
. 1636. Jln. 132—-134). na aitMadHbIX CTApPIIMH OBLI YIPEKACH JOKHOCTHOH OpOH30-
BBIH 3HAK AJIS1 HOIIEHHS HA IlIee HA CBHHLOBO-OPOH30BOW IenH. 3a pa3iuyHbIe 3acCIyTrH
JOJDKHOCTHBIE JIMLA HAarpaXAaluCh MENIIMH M IOXBAIbHBIMU JUCTaMu oT MBJI
(HA PK. ©.9. On. 4. A. 1636. JI. 135). AiimauHble CTapIIMHBI U XOTOHHBIE CTAPOCTHI
VIMEJIH MPaBO Ha3HAYaTh OOIIECTBEHHBIC PA0OTHI JI0 IBYX JHEH, IITpadbl 10 OHOTO pyOs
WM apecT OO0 ABYX THEW MPOCTONIOANHAM 3a He3HauuTenbHble npocTynkd (HA PK. @. 9.
Om. 4. 1. 1636. JI. 135).
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HeoObl4aliHO IMPOKUM SIBISUICS KPYT JOJDKHOCTHBIX OOS3aHHOCTEH KalMBILIKUX
CTapIIMH U CTAPOCT: BEJICHHUE IIOCEMEMHBIX CIIIUCKOB U YUYET HaCEICHUs, MOIUIEHCKIe 005-
3aHHOCTH (3a7epKaHre OpOIsT U OETIIbIX, HCKOPSHEHHNE CKOTOKPAACTBA | JIP.), OpraHu3a-
LU TPOTUBOSMUACMUYCCKUX MEPOIIPHUSITUI, HAOIIOACHUE 32 COCTOSIHUEM JI0OPOT K MOCTOB,
KOHTPOJIb 32 yIUIaTOH COOPOB M HATypajbHBIX MOBUHHOCTEH, HOTApHaJIbHBIE JICHCTBUSA,
MephI coruanbHON 3amuThl 1 ap. (HA PK. @. 9. Om. 4. JI. 1636. JIn. 136-141).

IIpencraBuTenu Ha aiilMadyHBIA W yJIyCHBIN CXOMbI JTOJDKHBI OBIIIM COOTBETCTBOBATH
TeM e TPeOOBaHMSIM, YTO U JIOJKHOCTHBIE JIUIA. Y TYCHBIC CXObI (€T0 YYaCTHUKU U30U-
paNvch Ha aliMadyHBIX CXOHaX IO OJHOMY OT KaXKABIX YETHIPEX UJIEHOB) COOMpAINCH HE
peke oHOTrOo pasa B 3 roaa I U30paHUs Ha TPEeXJETHE JIBYX 3acelarelieil 3apro, Tpex
JIEMUEEB M TPEX MPUCSHKHBIX OICHIIUKOB B YIIyCHBIC yIPaBICHUS, 000KYES U JIBYX €ro
kanguaaroB B Kanmerikuit basap (mocenok 61u3 ActpaxaHu), a TakKe JUIs pacrpeserne-
HUSI IOBUHHOCTEN MEXIy aiiMakaMu. YJIYCHBIA CXOJI CUMTAJICS COCTOSIBIIUMCS MPU MPH-
CYTCTBHH JABYX TPETEH WICHOB CXOJa, €r0 PEIICHHs] IPUHUMAINCH MPOCTHIM OOJBITHH-
ctBoM rosiocoB (HA PK. @. 9. Omn. 4. /1. 1636. JIn. 141-143).

[IpencraBuTernell Ha aiiMavHbBIN CXOJ U30HMPaIM HA XOTOHHBIX CXOJaxX 10 OJHOMY OT
KOKIBIX TSTH KAOUTOK. AiiMadHbIe CXOJIBI COOMpanunch HE peke Tpex pa3 B rox. Ha
allMauHBIX CXOJaxX Ha OYEPEIHOE TPEXJIETHE U30MPAIHCh CTapIllMHA aiiMaka, XOTOHHbBIE
CTapOoCTHl ¥ MO JBa KaHAUAaTa K HUM. K MOTHOMOYMSM aliMadHOro CX0/a OTHOCHIIUCH
packiIagka HaJIOTOB M HATYpaJbHBIX IIOBUHHOCTEH M0 XOTOHAM, Jefia 00 omeke, 00 oTaade
«TOPOYHBIX» YIEHOB B pacropsbkenue [IpaBuTenscTBa, caada 3eMENbHBIX yYacTKOB B
apeH/y, X0JaTalicTBa 1Mo OOIIECTBEHHBIM HYX/IaM, paclpeieleHue JIOmaaen IUisl apMuH,
obecrieueHre CEHO3aroTOBOK M XJIEOHBIX 3alacoB M Ap. [ IErHTHMHOCTH pelieHui mo
TEKYIIMM BOIIPOCaM JI0CTaTOYHO OBLIO MPUCYTCTBHS O0Jiee MOTOBHHBI WICHOB aMaYHOT O
cxona. Pemenne mpruHUMANOCH MPOCTHIM OOJIBITMHCTBOM T'OJIOCOB, 32 UCKJIFOUCHUEM He-
KOTOPBIX BOIIPOCOB, IO KOTOPBIM I PEIICHUsT TPeOOBAIOCH /IBE TPETH TOJIOCOB MPUCYT-
CTBOBaBIUX. K HIM OTHOCHWIIHCE Z1eia O Iepeaade «IOPOIHBIX» WICHOB [IpaBUTEILCTBY
(B pyku mpaBocyaus), 00 U3MEHEHUU 3eMEJIbHON PaCcKIIaIKU MEXIy XOTOHAMU, 00 U3Me-
HEHUH COCTaBa aiiMayHOro oOmiecTBa (MUCKIFOUYEHUE U3 COCTaBa WM BKIIFOUEHHE B COCTAaB
JIAIT ¥ CEMEI) M 0 BhIaue JOBEPEHHOCTEH M0 Ka3eHHBIM U JacTHBIM JenaM (HA PK. @. 9.
Omn. 4. 1. 1636. JIn. 143—144).

Y4acTHUKaMU XOTOHHOTO CXO0Jia SBIISUIMCH BCE JIOMOX03sieBa X0ToHa. CXOJ SABISIICS
NEHCTBUTENBHBIM TIPY y9acTHH OoJiee MMOJIOBHHBI WIEHOB, PEIICHUs MPHHUMAIKCH TPO-
CTBIM OOJIEITUHCTBOM. [[OTHOMOYHS CXO/Ma OTPaHUIMBAINCH PEIICHHUEM XO3SHCTBEHHBIX
BOIPOCOB (3€MEJIbHBIC JieJla MEX/y YWICHaMH XOTOHA, MOKHMOMTOYHOE (IIOJIBOPHOE) pac-
IpenesieHrne MMOBUHHOCTEH) M BEIOOpaMH TIpeacTaBuTeNiell Ha aiimaunblii cxon (HA PK.
®. 9. Om. 4. J1. 1636. JI. 145).

IIpoBenenne agMuHUCTpaTHBHON pedpopmsbl 1910 1.

B nexabpe 1909 r. 6putH B 11€710M 3aBEPIIEHBI BCE MEPOTIPHUSATHUS 110 BBEJICHHUIO aIMHU-
HucTpatuBHOU pedopmbl. YKH o100pnino mo kaxaoMy yirycy CMETY PacxoJI0B Ha COJep-
JKaHWe afiMayHbIX YIPAaBACHHH, YTBEPAMIO BCEX M30PAHHBIX JOJDKHOCTHBIX JIMII, IITAT
KaHLCSIPCKUX CIIY)KUTEICH W BCIIOMOIaTeabHOro IMepcoHasa (pacChlUIbHBIC, CTOPOXKA).
Ha mecrax ObUIM IPOBEACHBI BEIOOPHI OPraHOB MECTHOTO CaMOYIIPABIIECHUS, TOCTPOCHBI,
TJie 3TO IJIAHUPOBAJIOCH, 3[JaHHS aMAaYHBIX YIIPABIEHUH, TPHUOOPETEHO BCe HEOOXOANMMOE
00opyIoBaHKe, pacHpee/ieHbl BCe HEOOXOAMMBIE IS ACIONPOU3BOACTBEHHON PpadOThI
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Matepuansl. B yactHoctH, 9 nexalps 3aBeayrommii KUIIOXYpPOBCKUM YIIyCOM JOJO0XKUI B
VYKH, 4T0 «HOCTpOEHBI M MPHUHATHI KOMUCCHEH, CHa0KeHbl MeOeNbl0 U KaHLEIIPCKUMU
Marepuanammu» 3maHusA Carxano-XomeyToBckoro, 3ioHrapoBckoro, Keruenep-lllebene-
poBckoro u AunHep-DpKeTeHeBcKoro aiimaunbix ynpasiennid (HA PK. @. 9. Om. 4.
. 1636. JI. 43 06.). 26 nexaOps momnednTenh XapaxyCcOBCKOI'O yiayca B CBOEM paropTe
acTpaxaHCKoOMy TyOepHaTopy Hojoxwi: «10 u 18 mexaOps mpu TpoMagHOM CTCUCHUH
HapoJa IyXOBEHCTBOM XapaxyCOBCKOTO W OPIHHEBCKOTO XYpYJIOB OBUIO COBEpIICHO
TOPKECTBEHHOE OCBAIICHHE HOBBIX aiMauHbIX ynpaBieHui» (HA PK. @©. 9. Om. 4.
. 1636. J1. 178).

B aaBapckue guu 1910 r. B Kanmbiiko# crenu mpoucxouiia TOP>KECTBEHHAs Liepe-
MOHHS OTKPBITHS Beex 34 aliMauHbIX yrpasieHuil. [lo coobmenuio 3aBeayomero Anek-
caHapoBckuM yiycoM, B YKH 2 sHBaps 0110 oTKpBITO TtoMeHeBckoe, 4 saBapsa — Ceped-
JlxanmoBckoe aliMadHbIE YIPaBICHUs C MPUCYTCTBHEM YMHOB YJyCHOM aIMUHHCTpALVH,
MpeJicTaBUTeNe Oy IIUICKOro JyXOBEHCTBA, MOYETHBIX CTAPUKOB M M30paHHBIX WIEHOB
opraHoB MectHoro camoynpasienus (HA PK. @. 9. Om. 4. [I. 1636. JI. 212). B apxusHom
Ziesie HaMu 0OHapy KeH aKT (IIPOTOKOJ) 00 OTKPBITUH 5 sTHBaps AUMHEP-IDPKETEHEBCKOTO
alimMauHoro ynpasieHus Mkunoxyposckoro yiyca: «Ha Top:kecTBe MpucyTCTBOBAIM 3aBe-
nytornuit yiaycom B.I1. Eropos, BHOBE N30paHHBIE JOKHOCTHBIC JTHIA AMAYHOTO YIIPaB-
nenus, bakma SpraunH-OpkeTeHeBa xypyna baram JIeqXuHOB cO IITaTOM TyXOBEHCTBA U
MOYETHBIE MIPEJICTABUTENHN OT HaceneHus. TopKecTBO OTKPBUIOCH OOTOCTyKEHUEM O 3Apa-
Buu 1 MHOTONeTHH ["ocynapst mmeparopa u Beero LlapcTByromero Jloma n 3aBepmmioch
MOJIUTBOH O OJaroJeHCTBUH BCErO KAIMBILKOTO Hapoja, MPOLBETAHUN PEOPTraHU30BaH-
HOTO OOIECTBEHHOI0 camoyTpasieHus. 110 OkoHUaHNN 3aBey IO yIycaM 03HAKOMUIII
MPUCYTCTBYIOIIMX C HCTOPHEH KaIMBILIKOTO Hapo/a 1 yKa3aj Ha BayKHOE 3HaYCHHE 001Ie-
CTBEHHOTO alMa4yHOIO CaMOYIIPABJICHUS, C OTKPBITUEM KOTOPOrO KaJMBIKH, B CHITY
Bricouaitme napoBanHoi uM 16 mapta 1892 r. rpaMoThl, IPHOOPETAIOT MPaBa CENbCKUX
oObIBaTeneil. [lepeBoauMK yiIyCHOTO yIipaBieHus KanMblk ['oaron CaHragxueB Npou3Hec
IIPUBETCTBEHHOE CJIOBO, B KOTOPOM OJ1aroAapui ... ONEYUTENILCKYIO BJIACTh 3a 3a00THI O
Onare KaJMBIIIKOTO HApOAa». AKT NOAMKUCANIN IPUCYTCTBOBABIINE HAa OTKPBITUH 3aBEIyI0-
Ui yirycoM, Oakilia W TeIOHTH Xypyna, alMayHbIil CTapIIMHA U XOTOHHBIE CTapOCTHI
(HA PK. @. 9. Om. 10. ZI. 8. JI. 24). ITo momo6HOMY crieHaput0 ObUTH OTKPBITHI aifMadHbBIE
yhnpaBiieHHs B TeUeHHE SHBaps BO BCEX Yyiycax: B ManonepOeToBCKOM yiyce —
1020 smBaps, B baramoxypockom — 8 u 10 suBaps u ap. (HA PK. @. 9. On. 10.
. 8. JInn. 9-24.44).

OOHOBPEMEHHO C OTKPBITHEM aiiMauyHBIX yNpPaBICHUH NMPUHUMAIHU [IPUCATY Ha Bep-
HOCTb CTy0e Bce aiiMauHbIe CTApIINHBI ¥ XOTOHHBIE CTAPOCTHI B IPUCYTCTBUH YIIyCHBIX
pykoBoautenei. [lo sToMmy ciydaro ObUT yTBEPIKACH TEKCT MPUCSKHOTO JIMCTA Ha KAJIMBIL-
KOM S3BIKE C TIEPEBOJOM Ha PYCCKHH, 9aCTh KOTOPOrO ¢ COKPAIICHHUAMU MBI IIPUBOIUM
31eck: «5 obemraro u KIssHYCh BeecunpHBIM bypxaHoM B TOM, 94TO X049y ¥ IOJDKEH ... BEPHO
U HEJIMLEMEPHO CIIy>)KUTh U BO BCEM IMOBUHOBATHCSA, HE 1A )KMBOTA CBOETO, A0 MOCIEN-
HEl KalllM KPOBHU, W BCE ... NPUHAUIEkKAINNE MIPaBa M MPEUMYIIECTBA, Y3aKOHCHHBIE U
BIIpE/Ib y3aKOHSIEMbIE, IO CHJIE M BO3MOXKHOCTH MpEAocTeperarb U 00OpOHSATh, ..M CTa-
paTbcsl CIOCHELIECTBOBATH BCEMY, YTO KacaTbCsli MOXET BEPHOM CIyXKObl M IIOJIB3BI
l'ocynapctBenHoOi. ... B 3akmouenne Moeii KISTBBI BO3JIaraio Ha rojoBy oopas Tso# u mo-
kioHstock Tebe, Bececunsnomy Bypxany...» (HA PK. @. 9. Om. 4. /1. 1636. JI. 168).

bnaromapst ocHOBaTeIbHOM MOATOTOBKE KaK OTKPBHITHE, TaK U MTEPBOHAYATIBHBIN 3TaIl
JeSITEIbHOCTH HOBBIX aiiMa4HbBIX ympaBlieHHH Mpouuiy Ojxaronoiy4Ho. MckmoueHneM
SIBUJTACH TEJIerpaMMa 3aBeAyIoIIeMy KaIMBIIIKIM HapooM 12 deBpais ¢ mporectoM bara-
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XypysoBa poja Manoaep6eToBcKoro ynyca NpoTHB IPUHECEHHSI IPUCSTH CTApOCTAMH UX
000UX XOTOHOB, IIOCKOJILKY OHHM HE ObIIIM M30paHbl OOIIECTBOM, a HA3HAUYEHBI, KAK HAMHU
OTMeUeHO BhIMe, pemenueM nomneuutens (HA PK. @. 9. Om. 10. 1. 8. JI. 77).

Vxe 4 saBaps 1910 r. acrpaxanckuii ry6epratop CokonoBcKkuii B TenerpamMme Mu-
HUCTPY BHYTPEHHHUX JI€JI OTMETHII 3HAUYUTEIIbHBIE COOBITHS, TPOU30MICIINE B KATMBIIIKUX
yIiIycax 3a MocJieIHee BpeMsi: BBeIEHBI BBIC3THBIE CECCHUH YITyCHBIX 3apro, pacIinpeHa ceTh
HapOAHBIX IIKOJI, HauyaTa OpPraHU3aIisl PEMOHTHOTO KOHEBOJACTBA, poBeaeHo B 1909 r.
CTaTUCTUKO-9KOHOMHUYECKOE M €CTECTBEHHO-UCTOpUUecKoe oOcnenoBaHue KaaMmblukoit
CTETH C LEJIBI0 «M3BICKAHUS M3JUINKA 3€MENTb ... B IIOJIb3y OOpOUYHBIX cTarei». ['yOepHa-
TOp noGarwi, uto B ¢eBpane 1909 r. «kaaMbIKu UMENH CYACTHE B JIMIIC JYYIIUX CBOUX
monet npeacTaBuThesa ['ocynapro UMrtepaTopy (peds HAST 0 IpHeMe UMIIEPATOPOM KaJl-
MBIIKON Aeneranuy no moBoxy 300-meTust BXOXKIEHHS KalIMBIKOB B coctaB Poccnm —
aBT.)», U, HaKoHel, ¢ 1 sHBapa 1910 r. co3maHb! HOBBIE aliMayHble YIPABICHUS «IIO THITY
BOJIOCTHBIX, 00BbETMHUBIINE BECh HAPO B 34 KPYITHBIE aliMaKy IIPH ITOJTHOM YPaBHEHUH B
MpaBax KaJMBIIKUX JOJDKHOCTHBIX JIUI[ ¢ obmmepoccuiickumu» (HA PK. @. 9. Om. 4.
H.1636.J1. 197).

Vixke 17 saBaps 1910 r. 3emckuit otaen MBI coobmun acTpaxaHcKoMy TyOepHATOPY,
4T0 «Ha Beenmopnaneiimem noknane MuHuCTpa BHYTPEHHUX A€ ... TIO CIy4at0 OTKPBITHS
¢ | ssHBaps alfMavHBIX YIIPABJICHHUH 110 THUITY BOJOCTHBIX I'ocymaps MmmepaTtop coOCTBEH-
HOPYYHO HauepTaTh cou3BOJHMI «lICKpeHHO Oyarojapro acTpaxaHCKHX KaJMBIKOB
(HA PK. @. 9. On. 10. A. 8. JI. 41).

ITocne 3aBepmenus pedopmer 1910 r. mpogomKaIUCh CITOPHI O TIEPEHOCE CTaBKU ba-
raloXypoBCKOTro yiyca, pa3aesieHHOro Bouroil Ha 1Be yacTu: B HAarOpHOM YacTH pacioia-
rajach OCHOBHAs TEPPUTOPHS yiryca ¢ HaceneHneM 1200 KHOUTOK, B JIyTOBOH JIEBOOEPEIK-
Holi yactu npoxwuBaino 400 kuburok (cemeit) (HA PK. @. 9. Om. 2. [1. 143. JI. 1). [eno
3aKIII04aI0Ch B TOM, 4TO paHee 10 1890 r. craBka yiyca pacronarajach Ha IpaBoM Oepery
Boaru B ypounnie [{aran-Aman Ha Tepputopun baranioxypoBCKUX XypyJIOB, HO CIIy4HB-
LIMKCS B TOM TOAY MOXap YHUYTOXKWI YacTh CIYKEeOHBIX 34aHUI. YIyCcHOE yrnpaBlieHHE
MIPOI0JDKAI0 HaXoAuThes B Llaran-Amane HeKoTopoe BpeMs, HO B 1895 1. oHO OBLITO TIepe-
BECHO B MPHOOpETEHHOE 3a 5 ThIC. py0. 34aHue B T. EHOTaeBCcK, pacnoioKeHHOM Ha JIEBOM
Oepery Bonru. Yxe B 1905 1. BcTan Bonpoc 00 yAaIeHHOCTH CTaBKH yJIyca OT OCHOBHOT'O
coCTaBa €ro HaceJIeHHus, YTO MOPOXKAAI0 Maccy Heyano0cTB. [loaromy baramoxypoBckuit
yJIycHBIN cxoa, cocrosBumiica 12—13 HostOpst 1905 r., mpuHSI pelieHHe o mepeHoce
CTaBKW Ha MpaBbIi Oeper, B ypouniie OkoH-bopo nin Tadyr-Yceyn (HA PK. @. 9. Om. 2.
. 143. JI. 2 06.). Ilepenricka pa3HbIX WHCTaHIMK 10 3TOMY ITOBOJAY B Pa3HOIl CTENEHU
AKTUBHOCTH Juviack 6onee 10 JieT U 3aBepIIMIach pelIeHHEM 3aBEIYFOIIEr0 KaIMBIITKUM
HapozaoM 28 ntonda 1916 r.: «XomaTaiicTBO 0 IepeHOCe HECBOEBPEMEHHO BBHLY ITPENICTOSA-
et peopmbl agMuHUCTpaTUBHOTO ycTpoiictBa Kanmeiukoit crenu» (HA PK. @. 9. Om.
2. 1. 143.J1. 93).

B mapte 1914 1. obmectBo Ketuenepockoro xorona Ne 1 xogaTaiicTBOBAJIO O BBI-
JIEJICHUH €T0 U3 cocTaBa AOraHepoBCKOro aiiMaka ManonepOeToBCKOro yiryca U 00pas3o-
BaHHUHM OTHEIHHOTO Abranep-KeTdueHepoBCKOTO aiiMaka ¢ EHTpOM B ypouuine Amra-byp-
rymra (HA PK. @. 9. Om. 2. JI. 200. JI. 16 06.). OnHako OTpUIIATEIHLHOE 3aKIFYCHUE
MIOTIEYUTENST yIIyca TI0 3TOMY BOIIPOCY CHITPAIO CBOIO POJIb: aCTpaXxaHCKWN IyOepHaTop
24 despais 1915 r. orkionmn 3to xoxaraiictso (HA PK. @. 9. Om. 2. J1. 200. JI. 29).
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3akiouenune

Taxum 00pa3zoM, BIepBbIC BBOAUMBIE HAMHU B HAY4YHBIH 000POT HOBBIE apXHUBHBIE Ma-
TEPHAJIBI TO3BOJIMIIH MIPEICTABUTH TOCTATOYHO MOAPOOHYIO KapTUHY aIMHUHHUCTPATUBHBIX
MEpONPHUATUH B KaIMBILKHX YJIycax, TJe POXHUBAJI0 KOUEeBOE OOLIECTBO C TPAJUIIMOHHBIM
YKIIaIOM JKU3HU. Jlonras mepenucka aIMAHUCTPATUBHBIX WHCTAHIMH, 3aCEaHusA U JHUC-
KYyCCHH, TIOJTOTOBKA MPOEKTOB 10 aJIMUHUCTPATHBHOMY, OOIIIECTBEHHOMY W IT03€MEIb-
HOMY YCTPOMCTBY KAJIMBIKOB, Ha4artas ele B KoHue XIX B., MpoaoiKanacs Ha BCEM IIPO-
TSHKEHUH UCCIIElyEeMOT0 BpEMEHHU. DTOT MacIUTaOHbIH [UIaH MO pacIpOCTPAaHEHHUIO Ha Kajl-
MBIKOB OOIIEPOCCUICKON aIMUHUCTPATUBHON CHCTEMBI TaK M HE OBLT peain30BaH BBUAY
YCTOMYMBOCTH LMBUIM3AIIMOHHO-KYJIBTYPHBIX UepT: KOYEBOM YKIJaJ >KU3HU, BEKaMHU
YTBEPkKAABIINECS COLUANIbHBIE OTHOIIEHHU S, 3aKOHOIATENbHAS TPAULIMS B BUJE TIPABOBBIX
HOPM, OCHOBaHHBIX Ha OOBIYHOM IIPaBe, HAlIMOHAJIBHOE CYA0YyCTPOMCTBO, Oyaauiickoe Mu-
POBO33pEHNE, HHCTUTYTHI MaTePHUAIBHOM U AYXOBHOH KyJIbTYpHI. B cBsI3u ¢ 3TME 06CTO-
ATENbCTBAMU AJAMUHHCTPAaTUBHO-TEPPUTOpUANIbHBIE TpeoOpa3zoBanus B KanMeinkoit
crenu B kKoHIle XIX — Hadane XX Beka OrpaHUYUIINCh U3MEHEHUSIMU B CUCTEME YIIpaBJie-
HUS B pe3yibTare peopmsl 1892 1., OTMEHHUBIIEH THYHYIO 3aBUCHMOCTH KAJIIMBIKOB-TIPO-
CTOJIFOAMHOB OT HOMOHOB M 3aiicaHros, mepenadyel ympaBieHHUs KalMbIKaMu AcCTpaxaH-
ckoii u CraBpononbCckoi rybepHuii B Beaenne MBJl u anMuHHMCcTpaTHBHOM pedopmoit
1910, ykpyIHHBIEH KaIMBIIKHE aliMakd W XOTOHBI. 3aITAaHUPOBAHHOE eme pedopMoit
1892 r. mpeoOpa3zoBaHKe aIMUHUCTPATUBHOTO, OOIIECTBEHHOTO U MI03EMEIBHOTO YCTPOU-
CTBa KJIMBIKOB TaK U HE BBIIIIO 32 MIPEENIbl IPOEKTUPOBAHUS.
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OneKTPOHHbIe TEXHONOrMM roflocoBaHUA Ha BblGopax:
onbIT NpuMeHeHus B Poccum u 3a pyGexom

A.O. T'apxuensa'"'D<

HanmonanpHBIN HCCIIeIOBATENbCKAN YHUBEPCUTET «BEICIast IKoIa SKOHOMHKID
(HWY BIID), e. Mocksa, Poccuiickas Pedepayus
P<lagadzhieva@hse.ru

AnHoTanus. Hccienyercs pocCUHCKUN U MEXIyHApPOIHBIH ONBIT IPUMEHEHHS TaKuX GopM di1ek-
TPOHHOI'O T'0OJIOCOBAHUS Ha BBIOOPAX, KaK TOJOCOBAHUE C IOMOIIBIO CIELUATIBHOIO YCTpoiicTBa (KOM-
IUIEKCa) 3JIEKTPOHHOT' O FOJIOCOBAHUS HAa M30MPaTeIbHOM y4acTKe (B IOMEILCHUH U1 TOJIOCOBAHUS, THOM
CIELUATIbHO OIPEIEIEHHOM MECTE) U JUCTAHIHOHHOIO 3IEKTPOHHOI'O FOJIOCOBAHMUS, OCYLIECTBILIEMOTO
n30HpaTeneM yJaJeHHO IOCPEACTBOM IIE€PCOHANBHOIO KOMITBIOTEPAa HIM MOOHIBHOTO YCTPOMCTBA.
AHaMU3UPYIOTCA 00CTOSTENBCTBA M YCIOBHUS, KOTOPHIE BIOCIEACTBUH CIIOCOOCTBOBAIN Pa3BUTHIO U 3a-
KPeMJIeHHIO 3JIeKTPOHHOTO TOJOCOBAaHUS B 3aKOHOJATEIBCTBE CTPaHbI, MO0, HA000POT, HA Tocyaap-
CTBEHHOM YPOBHE IIOBJIEKJIM IIPUOCTAHOBJIEHHE WM JaXK€ OTKa3 OT HCIIOJIb30BAaHMs 3JIEKTPOHHBIX
TEXHOJIOTHI B W30HMpaTeabHOM nporecce. [I[puBoauTcs akTyanbHas HHPOPMALUS O IPUMEHEHUH JJICK-
TPOHHBIX TEXHOJIOTHI B MHPOBOI IIPAaKTHKE IIPOBEICHUS BEIOOPOB. OCBEIAIOTCS ITATEL, MPOOIEMBI U
CJIOKHOCTH BHEAPCHUSA IJICKTPOHHBIX TEXHOJIOTUH T'OJIOCOBaHHUS Ha BbIGOan, a TAaK)X€ HaIllpaBJICHUS
JajbHEHIIEro COBEPLUIEHCTBOBAHHS 3JIEKTPOHHOIO FOJIOCOBAHMS B CTpaHaX, KOTOpbIE BbIOpau I ceOs
IyTh NEPCIEKTUBHOIO Pa3BUTHS IM(POBU3AIMN U30UpaTensHoro nporecca. B Hagane 2000-x rr. MHO-
rHe CTPaHbl MUPa Y>K€ UMEJIU OIBIT IPAKTUUECKOT0 IPUMEHEHNUS SIIEKTPOHHBIX TEXHOJIOTHI Ha BEIOOPAX.
OnHako HAYYHO-TEXHIYECKHE JOCTIDKEHHS TOTO BPEMEHH He TTO3BOJIMIN MM 00eCIeYUTh HEOOXOUMYTO
CTEIEHb J0BepUs n3dupateneii kK 6€30IacHOCTH U 3aLIUIIEHHOCTH CUCTEMBI 3JIEKTPOHHOT'O FOJI0COBAHYS,
JOCTOBEPHOCTHU Pe3yJIbTaTOB BOIEH3bsIBICHNSA. Bo3HNKIIee mpexyOekaeHne K TEXHOTOTHAM 3JIeKTPOH-
HOTO TOJIOCOBAHMUS, a TaKXkKe HelO(GUHAHCUPOBAHUE BBICOKO3ATPATHBIX IS BHEJPEHUS COBPEMEHHBIX
SIEKTPOHHBIX CHCTEM COXPaHAETCSl BO MHOTHX CTPaHaxX JO CHX MOp, YTO ABISETCA OOBEKTUBHBIM IIpe-
ISATCTBUEM AJISI IMUPOKOTO IPUMEHEHUS SJIEKTPOHHBIX TEXHOIOTUH B U30upaTensHOM npolecce. B 1o xe
BpEMsl OIIBIT IIPOBEJIEHUS AUCTAaHLIMOHHOTO JIEKTPOHHOTO rojocoBaHus B Poccun 1 DcToHMH, a Takxke
(bparMeHTapHble BKIIOYEHUS IEKTPOHHOIO FOJIOCOBAHUS B 3JIEKTOpAIbHbIE IPOLELYPHI B psijie APyTUX
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CTpaH, IIHPOKOE UCIIOJIB30BAHNE KOMILICKCOB 3JIEKTPOHHOTO FOJIOCOBAHHMSI TOKA3BIBAIOT, YTO AIEKTPOH-
HBIC TEXHOJIOTUH Ha BBIOOPAX — 3TO YK€ PEATMU CETOAHSIIIHETO [THS.

KuroueBble ciioBa: m30MpaTeNbHbIN Mpolece, HU(GPOBbIE TEXHOJIOTHH, dJIEKTPOHHOE TOIOCOBa-
HHE, KOMIUIEKC 3JICKTPOHHOTO TOJIOCOBAHHS, IUCTAHI[MOHHOE 3JIEKTPOHHOE TOJIOCOBAHKE, JIEKTPOHHBIIH
CITUCOK M30upareeit
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Electronic Voting Technologies in Elections:
Russian and Foreign Experience

Albina O. Gadzhieva'>' <

Higher School of Economics (National Research University), Moscow, Russian Federation
D<dagadzhieva@hse.ru

Abstract. The study explores the Russian and international experience of using such forms of
electronic voting in elections as with the help of a special device (complex) for electronic voting at a
polling station (in a voting room, or another specially defined place), and remote electronic voting through
a personal computer or a mobile device. The article analyzes the circumstances and conditions that
contribute to the development and consolidation of electronic voting in the country's legislation, or,
conversely, the conditions that lead to suspension or even rejecting electronic technologies from the
electoral process at the state level. Up-to-date information on the use of electronic technologies in the
elections has been examined. The stages, problems, and difficulties of introducing electronic voting
technologies in elections, as well as directions for further improvement of electronic voting in countries
that have chosen the path of long-term development of digitalization of the electoral process are
highlighted. In the early 2000s, many countries of the world gained experience in the practical use of
electronic technologies in elections. However, the scientific and technological achievements so far did
not provide the necessary degree of voters' confidence in the security of the electronic voting system or
any reliable result. The prejudice towards electronic voting technologies, as well as high-cost modern
electronic systems for implementation, persist in many countries to this day. This is an objective obstacle
to the widespread use of electronic technologies in the electoral process. At the same time, the experience
of remote electronic voting in Russia and Estonia, the fragmentary inclusion of electronic voting in
electoral procedures in a number of other countries, and the widespread use of electronic voting
complexes show that electronic technologies in elections are already a reality.

Key words: electoral process, digital technologies, electronic voting complex, remote electronic
voting, electronic voter list
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BBenenune

OKCTIEpUMEHTHI 110 BHEIPEHUIO HOBEHIIINX 3JIEKTPOHHBIX TEXHOJIOTHHA B MPOIECC T'O-
JJOCOBaHUA Ha BI)IGOan pPCAIM3YOTCA MHOTUMU CTpaHaMH MUpa, OJHAKO HE BE3AC MOJIYy-
4aroT oUIATFHOE TPU3HAHKE U 3aKOHOAATEIhHOE 3aKpETICHHE.

DNeKTpOHHBIE TEXHOJIOTUH B M30HMpaTeNIbHOM MPOIecce NMPHUMEHHUTENBHO K TIpoIie-
nype 6e30yMaKHOTO rOJ0COBaHHsS' H30HMpaTenell Mpe/CTaBIseTCs BO3MOXKHBIM YCIOBHO
pa3aenuTh Ha JBE TPYIIIHL

K nepBoii rpyIine 0THOCSATCS IEKTPOHHBIC TEXHOJIOTHU, KOTOPBIE 00ECIICUMBAIOT BO3-
MOKHOCTh TOJIOCOBaHWSI Ha M30MPATENbHOM YYacTKe (B TMOMEIIEHHWH Ui TOJOCOBAHMS,
WHOM CIIENMAIBHO ONPENISICHHOM MECTe) C IMOMOIIBI0 CHENUAbHOTO AIIEKTPOHHOTO
yCTpoiicTBa (anmapara, MallliHbI, KOMIUIEKCa) 0€3 UCTIONB30BaHMs OYMa)KHOTO OIOJIETEHSI.

Ko BTOpOIi rpymnme OTHOCATCS AJIEKTPOHHBIE TEXHOJIOTHH, KOTOpPhIe 00eCnednBaoT
JUCTAaHIIMOHHOC BOJICU3BABIICHUC I/I36HpaTeH}I, TO €CTh MPEAIOJararoT BO3MOXHOCTb I'0O-
JocoBaHUs 0e3 MOCeNIeHNs N30UpaTeieM CBOETO M30MPATENbHOTO y4acTKa (TIOMEIIeHHUs
JUISl TOJIOCOBAHUS], HHOTO CIIEIMAIbHO OTPEIEIIEHHOT0 MECTa), CTIONB3Ys CBOE JIEKTPOH-
HOE YCTPOUCTBO (KOMITBIOTEP, CMapT-YCTPOMCTBO), cpeacTBo cBsa3u (MHTepHET, MOOWIIB-
Hasl CBSI3b) Ml YCTAHOBJICHHBIN FOCYy/IapCTBOM CIIOCO0 MACHTHU(PUKAINH JTMIHOCTH.

[Mpy mpuMeHEeHHH SIEKTPOHHBIX TEXHOJNOTMH KaK NpPH OYHOM (Ha W30MpaTelbHOM
y4acTKe, B MHOM CIICIIHAIBEHO OMPEICIIEHHOM MECTe), TaK U TPH JUCTAHIIMOHHOM (opMaTte
TOJI0COBaHMsI U30HMpPaTesh TOJIOCYET C IIOMOIIBIO AJIEKTPOHHOTO M30UPATENEHOTO OIOJUTCTCHS.

BakxHo oTMETUTH, YTO AMCTAHIIMOHHOE JJIEKTPOHHOE TonocoBanue (mamnee — J[OI)
MOJKET UCTIONIB30BATHCSA KaK CAMOCTOSATENBHBIN B TOJOCOBAHHSA, TAK U KAYECTBE JIOTIOJN-
HUTEJBHOH (POPMBI B COUYETAHUU C TPAIUIMOHHBIM TOJIOCOBaHUEM OyMaXKHBIM OFOJLIETE-
HEM U AJIEKTPOHHBIM TOJIOCOBAaHHEM Ha M30MPATEILHOM yYacTKe.

N3ydenne n aHam3 3apyOeKHOTO OMBITA MTO3BOJISECT CIIEIATh BEIBOI O TOM, UTO JIJIS
YCIIEIIHOTO BHEAPEHHUS DIIEKTPOHHBIX (OPM TOJOCOBaHHMS B M30MpaTeNbHBIN mpolecc,
MIPUHATHUSA WX OOIIECTBOM M TOCYJapCTBOM HEOOXOIMMO JTOCTIKEHHE TaKOW CTaJIUU MPO-
pabOTKH KaXKIOrO M3 BCEH COBOKYIHOCTH MEXAaHHU3MOB 3JICKTPOHHOTO T'OJIOCOBAaHUS,
YTOOBI BECh MTPOIIECC TOJOCOBAHMS B IIEJIOM OBLI IIPO3PAYHBIM, HA/ICKHBIM 1 O€30ITaCHBIM,
KOH(DHICHIINATHLHBIM U TIPH 3TOM BBI3BIBAIOIINM JOBEpUE, YIOOHBIM U IIOHATHEIM JTIO00MY
M30UpaTeNIo.

HeratuBHEI1 ONBIT BHEAPEHMS DIIEKTPOHHOTO TOJIOCOBAHMS, HEMPUHATHE BIACTAMHA H
00IIIECTBOM 3JICKTPOHHBIX (hOPM T'OJIOCOBAHUS U MOCIEAYIONIas MPUOCTAHOBKA MIIK OTKa3
OT MX UCTOJb30BAHUSA B HEKOTOPHIX CTPaHaX MHpa 00YCIIOBICHBI TEXHUYECKUM HECOBEp-
IIICHCTBOM CHCTEM 3JICKTPOHHOI'O T'OJIOCOBAHHUS U HEOOXOAMMOM JJIs €ro peaaru3alli HH-
(pacTpyKTypbl, OTCYTCTBHEM HAJJISKAIIETO HAOJIIOIEHHUS 3a MPOLIECCOM T'OJIOCOBAHUS U
MTOJICYETOM T'OJIOCOB, HU3KMM YPOBHEM JIOBEPHS HACENIEHHS 1, KaK CIEeICTBUE, CHIDKEHUEM
JETUTUMHOCTH n3bnpaeMbix opranoB (Mintusov & Gulyaev, 2022:123), a Takke IpyruMu
MIPUYHUHAMH.

!B cTaThe HE MCCIEMYIOTCS TEXHONOTHH HCIIONB30BAHUS CKAHUPYIOLIMX KOMILIEKCOB 00paboTKH H30UpaTeib-
HBIX OIOJIETEHEH ¢ MpOLeLypoi aBTOMAaTHYECKOrO MOJCYeTa TOJIOCOB M30MpaTeNneil, yCTaHOBICHHSI HTOrOB
TOJIOCOBAHUSL.
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3anoroM yCIenHoro MpUMeHEeHHs Ha BEIOOPAxX AIEKTPOHHBIX TEXHOJIOTUH B CTpaHaXx,
B KOTOPBIX 3JEKTPOHHOE T'OJIOCOBAHUE TOIYUIIIO 3aKOHOAATENBHOE 3aKPeIICHHE U IIIH-
poxo npumensetcs (Poccust, cTonus ), crana 6e3ycaoBHas TEXHUIECKast TOTOBHOCTD IPO-
IPaMMHOTO TPOJYKTa, CHCTEM OE€30MaCHOCTH, MOITATHOS BHEJPECHUE B M30MpaTeIbHbBIN
MIPOIIECC C MOCTEIIEHHBIM PACIIUPEHUEM 30HBI IPUMEHEHUs, 0053aTeIbHOCTh TECTUPOBA-
HUA DJICKTPOHHBIX KOMIUIEKCOB U CUCTEM IIEPEA UX ITPUMCHCHUCM, oOecrieyeHne Macco-
BOT'O ¥ MIPO3PAYHOTO HAOIIOICHUSI.

Kaxk moka3zan uMerommiics B HaIlled cTpaHe OMBIT IPUMEHEHHS 3JISKTPOHHBIX (hopMm
T'0JIOCOBAaHUA, rﬂy601<a;1 KOMIIJICKCHAas Hpopa60TKa TCXHOJOTUYCCKNX, TCXHUYCCKUX,
OPraHU3alMOHHBIX BOIPOCOB BHEPEHUS YIEKTPOHHBIX CHCTEM Ir'OJIOCOBAHUS B COYCTAHUU
C HaJJIC)KAIIUM ITPaBOBLIM O(bOpMHeHI/IeM BBOAUMBIX HOBOBBCI[CHI/Iﬁ MO3BOJIMIN U30€XaTh
HEraTUBHOTI'O OIIbITA MPUMEHCHU S DJICKTPOHHBIX TEXHOJIOT! il Ha BI)I60an 1 aKTUBHO UX pas-
BUBATh, CIIE/ys OOIIEMHUPOBOMY TPEHAY Ha IMU(POBU3AINIO BCEX Cdep KU3HHU YellOBeKa.

Hpe}IHOCl)IJIKH BHEAPEHUSA IJICKTPOHHOI'O I0JIOCOBAHUSA

Hay4Ho-TeXHUYeCKHUI Tporpecc HeM30€KHO CTAHOBUTCS JABIKYIIEH CUIION TEXHHUYE-
CKOTO COBEPIIEHCTBOBaHM M30MPATENBHOTO Tporecca. Bo3MoXHOCTE mpeodpa3oBaHuUs
nH(popMauu B nu(ppoByio GopMy MO3BOISIET CYHIECTBEHHO YCKOPSTHh M yIPOIIATh MHO-
rue u30upaTenbHble JEHCTBHS U MPOLEIYPHI, eNias UX MPOCTHIMH, YJOOHBIMHU U JOCTYTI-
HBIMU Uit Jro0oro m3duparens (Petrova & Sidorova, 2022:195). MimeHHO mosTOMY
roCy/lapcTBa, OPHUCHTUPOBAaHHBIC HA MOBBIIICHUE YPOBHS BOBJICUCHHOCTH HACEIICHUS
B ocymiecTBieHne Hapogosiactus (Koshel, 2018:165), B murie cBOUX 3aKOHOATENCH U Op-
raHU3aTOPOB BHIOOPOB MPOOYIOT BHEAPATH TE WIIM MHBIC JICKTPOHHBIC TEXHOIOTHU B U3-
OupaTenpHBIN TpoIlecc, TTaBHBIM 00pa30M B IIPOIIECC TOJIOCOBaHUS Ha BBIOOpaX.

[lepBBIM 3TArIOM COBEPIIEHCTBOBAHUS MPOIIEYPHI TOJIOCOBAHNSA BO MHOTHX CTpaHax
MHpa CTaJI0 BHEPEHHE 3JIEKTPOHHOTO TOJIOCOBaHMS Ha N30MpaTENbHBIX yU4acTKax MOCpe-
CTBOM Pa3pabOTKHU CIIEMANBHEIX MAIIMH (KOMILIEKCOB) I TonocoBanus (nanee — KOI')?,
KOTOpBIE IO3BOJISIOT TOJIOCOBATH 0€3 HMCIOIL30BaHUS OYMaKHBIX OOJJIETCHEH M OCy-
IIECTBISATh aBTOMATH3UPOBAHHBIH IMOACUYET TOJI0COB U30HpaTeneit.

B Poccum 3akoHOmaTenpHas OCHOBA IS AJIEKTPOHHOTO TOJIOCOBAHUS IOSBUIIACH B
2005 r., korna B ®enepanbhbiii 3akoH oT 12 utons 2002 r. Ne 67-®3 «O06 0CHOBHBIX Ta-
paHTHIX U30MpaTEeNbHBIX MPaB | MpaBa Ha y4yacTue B pedepeHayme rpaxaan Poccuiickoi
Oenepannn» (nanee — denepanpublil 3akoH No 67-D3) ObUTH BBEICHBI MOHATHUS «3JIEK-
TPOHHOE TOJIOCOBAHHE», «KOMIUIEKC JUIS 3JCKTPOHHOTO TOJIOCOBAHUS», «IJICKTPOHHBIN
OIONIETEHE" .

B ®enepanprom 3akone Ne 67-D3 u3HauanbHO OBUIO IPEYCMOTPEHO MOJIOKEHUE O
TOM, 4TO 00IIee YUCIIO N30NPATENBHBIX YYaCTKOB, T1I€ IPOBOIUTCS 3IEKTPOHHOE TOI0CO-
BaHWE, HE JOJDKHO MPEBBIIIATh OJUH IMPOIEHT OT YMCIa HM30UpaTeIbHBIX YYacTKOB,

2 Komruieke 351ekTpoHHoro rosocosanus (KOI), yeTpoiicTBO, IIpe1yCMaTPUBAIOIIEE TONIOCOBAHUE U30MpaTes
IIyTeM Ha)kaTHs Ha CEHCOPHOM JHCILIee yCTpoicTBa O3 MCIOIb30BaHus OyMakHOTO OroyutereHs. {1 akTH-
BaIlMHU JUCIUIES HCIONB3YIOTCS Pa3HbIe TEXHOJIIOTHU, CKAHUPOBAHHE, CUNTHIBAIONINE KapThl U T.1. [To3Bomster
MIPUMEHATH Pa3HbIe OIIMU JUIA JIUL ¢ OTPAHUYCHHBIMU BO3MOXHOCTSAMH (3peHHe, ciayXx). OOpaboTka HTOroB
TOJIOCOBAHMUS OCYIIECTBIISETCS B aBTOMaTH4IecKOoM peskimMe. KOIT cymmecTByIOT Kak CTalllOHApHBIE, TaK U Te-
PEHOCHBIE (U1 TOJI0OCOBAHUS Ha IOMY).

3 ®enepanbblii 3ak0H 0T 21.07.2005 Ne 93-03 «O BHECEHMU H3MEHEHMIT B 3aKOHOATENbHbIE aKThl Poccuii-
cxoit @eneparmu o BeIOOpax U pedepeHyMax U HHbIC 3aKOHOAATeNbHbIe akThl Poccuiickoit denepanum» //
«Cobpanue 3akoHoarenbeTBa POy, 25.07.2005, Ne 30 (4. 1), ct. 3104.

652 IMTPABO U IU®POBBIE TEXHOJIOI'M



Gadzhieva A.O. RUDN Journal of Law. 2023. 27 (3), 649-669

006pa30BaHHEIX HA TEPPUTOPHH, HA KOTOPOii IPOBOAATCS BRIOGOPHI'. Takoe perynmpopaHue
SBIISICTCS HArJISAHBIM TNPHUMEPOM MO3TAITHOI'O OCTOPOKHOTO IMPOOHOr0 BHEAPEHUS
HOBBIX AJICKTPOHHBIX TEXHOJIOTHH B H30MpaTenbHbIN mpottecc. [Ipumenerne KOI' B 2006—
2012 rr. B Poccun sBASIIOCH 3KCIIEPUMEHTAIBHBIM, IOCKOJIBKY YCTAaHOBICHHOE OTpaHHye-
HHE UCKIII0YaJI0 BO3MOXKHOCTD B CIIydae HeKOPpeKTHOH padoTsl KOI' moBnusTh Ha pe3yib-
TaTel BEIOOPOB B 1enioM. B 2012 1. yka3aHHOe OorpaHW4eHre OBLJIO CHATO IMOCPEICTBOM
BHeceHMs u3MeHeHui B Desiepanbublii 3akoH Ne 67-D3°, TeM caMbIM pe3yJIbTaThl IPUME-
HeHnus KOI' B Hamreli ctpane ohuUITMaibHO MPU3HAHEI TTIOJI0KUTEILHBIMH.

Iopsinok padotsl ¢ KOI' pernamentupoBan nnctpykuueit IUK Poccun o mopsake
3JIEKTPOHHOTO I'OJIOCOBAHMS C UCHOIb30BaHUEM KOMILIEKCOB [UIA 3JIEKTPOHHOTO TOJIOCO-
BaHHs Ha BHIOOpAX, MPOBOAMMBIX B Poccuiickoit denepammu®, npunsToii B 2011 r. u npu-
uiesei Ha cMeHy BpeMeHHOMY MOpSAAKY 3JeKTPOHHOI'O TOJIOCOBAHUSA U HCIIOJIb30BAaHUS
KOMIIJIEKCOB JUIs 3JIEKTPOHHOT'O F'OJIOCOBAaHMS Ha BBIOOPaX U pedepeHayMax, IPOBOAUMBIX
Ha Tepputopun Poccuiickoit ®enepanun’, a Takxke nocranosienuem LUK Poccuu o mo-
PSIKE UCTIONIB30BAaHMS IIPU TOJIOCOBAaHUH Ha BHIOOpAX B OpraHbl roCyJapCTBEHHOW BIACTH
cyonexToB Poccuiickoit denepaiinu, opraHbl MECTHOTO CaMOYTIPaBIeHNUs, pedepeHIyMmax
TEXHUYECKUX CPEJICTB MOJICUETa TOJIOCOB — KOMILIEKCOB 00pab0oTKH N30MpaTeIbHBIX OO~
JleTeHel 1 KOMILIEKCOB ISl 2IeKTPOHHOTO TOJI0COBAHMS .

st ronocoBanus mocpenctsoM KOI' He TpeOyeTcst OyMaXHBIH OI0JIIIETeHB, TOJIOCO-
BaHHUE MIPOUCXOANT C MOMOIIBI0 CEHCOPHOIO 3KpaHa. [ yJacTus B 3J1€KTPOHHOM TOJI0-
coBaHnu ¢ nomoursio KOI' n3buparens moigydaeT OT €ieHa Y4acTKOBOM M30MpaTenbHOM
KOMHUCCHH KapTy €O IITPUX-KOAOM JUIsI JOCTYMNa K 3JIEKTPOHHOMY ToJiocoBaHUIO. UneH
Y4acTKOBOM M30MpaTenbHOM KOMHCCHH aKTUBHPYET KapTy AJsl JOCTYIA K FOJOCOBAHHIO
ITyTeM €€ CUUTHIBAHWA Ha ONITHUYECKOM CUHTHIBATENe KO/, oOecreunBasi N30upaTento 10-
CTYH K 3JIEKTPOHHBIM OIOJUIETEHSIM IJISl TOJIOCOBAHUS TOJBKO IO TOMY H30MpaTeIbHOMY
OKpYTY, B KOTOpPOM H30Mpartenb 001agaeT akTUBHBIM M30MpATEIbHBIM IIPABOM, U CBOEH
MOJIHCHIO TMOATBEPKIAET (aKkT MPeAOCTABICHUS N30MPATENI0 AOCTYa K SJIEKTPOHHOMY
OIOJUIETEHIO.

O4eBHUAHBIMHA ITPENMYIIIECTBAMHE r0JI0COBaHUS ¢ ToMotIpio KOI sBisitoTcs 3HaunTe -
HOE YCKOPEHHE IO/IBE/ICHHSI UTOTOB I'OJIOCOBAaHUS, TOCTYIHOCTh AJsl u30Mparesneii, ynpoiue-
HHE paboThl U30MPATENbHBIX KOMUCCHH, NCKIIFOUCHNE 3aTPpaT Ha U3TOTOBJICHUE OyMa)kKHBIX

4 Bropoe npemioxenue nyHkra 15 crateu 64 ®enepanbHoro 3akona ot 12.06.2002 Ne 67-03 «O6 0CHOBHBIX
rapanTusax U30MpaTeIbHBIX MPaB U MpaBa Ha ydacTue B pedepenayme rpaxaan Poccuiickoit @enepanun» B
penaxiyu enepanbHoro 3akoHa ot 21.07.2005 Ne 93-03 «O BHeCeHUU U3MEHEHU B 3aKOHOJATEIIbHBIE aKThI
Poccutiickoit @eneparun o BeIGopax u pedepeHayMax U MHBIE 3aKOHOAATeNbHbIe akThl Poccuiickoit denepa-
uny» // Codpanue 3akoHoaatenbctBa PD. 17.06.2002. Ne 24. Cr. 2253.

5 ®enepanbubiii 3akoH o1 02.10.2012 Ne 157-®3 «O BHecennu usmeHenuii B OenepanbHblil 3aKoH «O 1m0JH-
THUYECKHX HapTuix» 1 DenepanbHblii 3ak0H «O0 OCHOBHBIX TapaHTHAX N30UpaTENbHBIX NIPaB U IIPaBa HA yda-
cte B pedepenayme rpaxaad Poccuiickoii ®enepaunu» // Cobpanune 3akoHopatensctBa PO. 08.10.2012.
Ne 41. Cr. 5522.

¢ Tlocranosnenne LUK Poccuu or 07.09.2011 Ne 31/276-6 «O Tlopsimke 3JIEKTPOHHOIO TOJOCOBAHMS
C HMCIOJIb30BAaHUEM KOMILIEKCOB /ISl DJICKTPOHHOI'O TOJIOCOBAHMSI Ha BhIOOpax, MPOBOAUMBIX B Poccuiickoit
Oeneparnuny // Bectauk Lientpuzoupkoma PO. 2011. Ne 13.

7 Tlocranosnenne IITUK Poccun ot 10.03.2011 Ne 249/1602-5 «O BpeMeHHOM IOpPSIKE SIEKTPOHHOTO
TOJIOCOBAHMUS M UCIIONB30BAHMUS KOMIIIEKCOB IJISI SJIEKTPOHHOTO TOJIOCOBAHUS HA BBIOOpAxX M pedepeHayMax,
MPOBOIMMBIX Ha Tepputopun Poccuiickoit ®enepaunm» // Bectauk Lentpusdupkoma PO. 2011. Ne 2-3.

8 [Tocranosnennem LIMK Poccuu ot 06.03.2013 N 165/1212—6 «O nopsike UCIIONb30BaHUs IPU FOJ0COBAHUH
Ha BBIOOpax B OpraHbl FOCYIapCTBEHHOM BiacTH cyObekToB Poccuiickoit denepanun, opranbl MECTHOTO ca-
MOYHpaBieHUs, pedepeHayMax TEeXHUYECKHX CPEACTB IOJcYeTa TOJIOCOB — KOMILIEKCOB 00paboTKH
N30MpaTeNnbHBIX OOJUIETeHeH M KOMIUIEKCOB Ul dJIeKTpoHHOro rosocoBanus» // Bectank IIUK Poccun.
2013. Ne 3.
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OroyuteTeHeH, 1, 9YTO 0COOEHHO BaXKHO, SKCTEPPUTOPHAIbHAS JOCTYITHOCTh TOJIOCOBAaHMS Ha
y4acTKe, pacrojio;KeHHOM B TOM YHMCIIE 33 TPaHULIAMU H30MpaTeNbHOrO OKpyTa.

[Ipaktrka mpumeHeHnus KOI' B pa3nuuHBIX cTpaHax MHpa BecbMa pa3HOOOpa3Ha
(Khudoley & Khudoley, 2022:478-489).

Hanpumep, B bpaszunuu, a ¢ 2021 r. Taxke B bonrapun ronocosanue nzbuparenen
MIPOBOJIUTCS MOJIHOCTHIO C IPUMEHEHHEM DJIEKTPOHHBIX MAIIMH IS TOJIOCOBAHUS U TOJ-
cuera ronocoB. B CIIIA, Kanane, ®panmnun, Poccun, DCTOHUN U IpYTUX CTpaHaX TaKUe
TEXHUYECKUE CPEICTBA UCTIONB3YIOTCS JIUIIb HA YaCTH W30MUPATENbHBIX YIYaCTKOB.

Hexotopsle rocynapcTBa mocie 3KCIEePUMEHTAIBHOTO Hcnoiab3oBanus KOOI mpuHu-
MAalOT PELICHHs] O MPHUOCTAHOBJICHUH UX HCIONb30BaHMA B LENIX AaJbHEHIIEro ycoBep-
IIeHCTBOBAHMS . B oTmenbHEIX rocynapersax'’ mpaktuka npuMeHenus KOI' mpusena k
MOJTHOMY OTKa3y oT ux npumenenus (Matveychev, 2019:17-19).

BaxHbIM KpHUTEpHEM TPH OIEHKE JOCTOBEPHOCTH PE3YIHTATOB BOJIECU3BSIBICHUS H3-
Oupateneii npu ucnonp3oBaHuu KOI', 0Kka3pIBarOmIMM CyIIeCTBEHHOE BIMSHUE HA TPaHC-
MApPEeHTHOCTh WX MPUMEHEHHS, SIBIISETCS HATMYHE TEXHOJIOTHU y4eTa TOJ0COB Ha OyMak-
HOM HOCHUTele — OyMaKHOTO «CIIeay, TTO3BOJISIONIETO MPOU3BECTH PYYHOI IIepecdeT ro-
JIOCOB, a N30HMPATENIO0 YAOCTOBEPUTHCS B MPABUIBHOCTH yUYeTa CBOETO rooca (pe3ysbTar
roJIOCOBaHMS oTpaxaeTcs Ha OymaxkHoM Hocutene) (Hyde, 2008:27-35). B psage crpan
KOOI ne 060py0BaHbl TeXHONOTHElH GymMakHOro «ciena»''. B Poccun ke Takoe TpeGoBa-
HUE NpUMEHsIeTC KO BceM ycTpoiicTBam KOT'.

KOOI cymecTBeHHO pacMpsitOT BO3MOXHOCTH T'OJIOCOBAHMS B CPABHEHUH C T'0JIOCO-
BaHHEM OyMa)XHBIM OIOJUIETEHEM, IOCKOJIBKY He TIPUBS3aHbI K POLIECCY MOyYeHHUs H 00-
paboTky OyMaKHBIX OIOJUIETEHEW, UX IMOJCYETY, MOTAIlIeHUI0 U Tiepeade B N30UpaTenb-
HbIe KOMUCCHH B COOTBETCTBHU C YPOBHEM BBIOOPOB U WHBIM, CBS3aHHBIM C OYMa)kKHOM
(dbopmoii OromeTeHs, mpoueaypaM, KOTOpble HEMUHYEMO HY)KHO BCTPauBaTh B CYLIECTBY-
IOIIMe B JIEVCTBYIOIIEM 3aKOHOMATEbCTBE ATOPUTMEI YCTAHOBJICHUS UTOTOB TOJIOCOBA-
Hus. OnHaKo He 00JIaIaloT SKCTEPPUTOPHATBHON CBOOOION MecTa roJIOCOBaHUS, TPHUCY-
11eii AUCTaHITMOHHBIM (OPMaM roJI0COBAHHS 2.

Ko BTOpomy 3Tamy COBEpIIEHCTBOBAHHMS TNPOLEAYPHl T'OJOCOBaHHWS Ha BBIOOpax
MOJKHO OTHECTH HOSIBJICHHE JUCTAaHIMOHHBIX (JOPM TOJOCOBAHMS M30UpaTenei, mpearno-
JIATaloNMX BO3MOXKHOCTH TOJIOCOBAaHHMS M3 JIOOOTO MecTa HaXOXIEHUS W30HMpaTens
MOCPEICTBOM HX COOCTBEHHOTO BJIEKTPOHHOTO yCTpOMCTBa, cpencTtsa cBszu (MHTepHET,
MOOHIIBHAS CBSA3b) U YCTAHOBJIEHHOTO clloco0a HACHTU(DHUKALNN TUIHOCTH.

JlucTaHITMOHHOE AJIEKTPOHHOE TojiocoBanue (nanee — JIO1') MoryT mo3BoiauTs cede
CTpaHbl ¢ 6oJiee KaUeCTBEHHO BHICOKMM YPOBHEM pa3BUTHA LHU(POBBIX CEPBHCOB B U30H-
patenbHOM Tporiecce. BaxxHbIM acniekToM B Borpoce BHeapeHus DI B anekTopaibHy0
cHCTeMY JII000H CTpaHBI SBIISIETCA CTENEHb TOBEPHS M NMPUHSATHS HACEJICHUEM DIICKTPOH-
Hoit nemokpatun B nienoM (Riera et al., 2002:78-98). Heo6xomumMbIM yCcIIOBHEM pa3BUTHUS
JTUCTAHIIMOHHBIX ()OPM TOJIOCOBAaHUS SBJSIETCS HAIMYHE B CTPaHE HAAEKHOW CHCTEMBI
uaeHTudukanum JuaHocTH rojocyromiero (Oostveen & Besselaar, 2003).

CrnemyeT OTMETUTb, YTO TIEPeX0 K MPOTPECCUBHBIM MU(PPOBHIM TEXHOIOTHIM B U3-
OuparenbHOM TIpolecce TpebyeT OT rocynapcTBa 0ONbIIMX (PUHAHCOBBIX U MHTEIUIEKTY-
IBHBIX BJIOXEHHUH B UX pa3paboTky u BHeapenue (Burmester & Magkos, 2003:63-76).

° ®dpanuus, l'epmanus, Snounus, Iepy.

10 Benuko6puranus, Upnanaus, Ucnanus, Utanus, Hunepnanasl, Hopserus, [onbia, Janus.

1 ®pannus, OuHIAHAUS.

12 KOT ycraHaBnMBalOTCS Ha M30MPATENbHBIX YUacTKax (B MOMELIEHHUAX /I FOJOCOBAHHUS, HHBIX CIIEHUAIBHO
OTPEJICIICHHBIX MECTAaX).
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Bricokue TpeboBaHus K 0€30MaCHOCTH AJIEKTPOHHBIX CHCTEM T'OJIOCOBAHUS, COXPaHEHHIO
TalHBI TOIOCOBAHMUS CYIIECTBEHHO YBEIMUMBAIOT ITH 3aTPAThI .

[IpaxTrka BHEAPEHUS AUCTAaHITMOHHBIX (DOPM rOJIOCOBAHUS B CTPAHAX, B KOTOPHIX CY-
LIECTBOBAJ TaKOH OMBIT, pa3iniHa. B psaje cTpaH AMCTAaHIMOHHBIN (POPMAT TOJIOCOBAHUS
WCIIONB3YeTCs ISl 00ECIIEUCHNUS TOJIOCOBAaHUS OTACIBHBIX KaTeropuil m3dupareneit (n3ou-
pareneii ¢ OrpaHHUYEHHBIMH BO3MOKHOCTSIMH, 3apyOexKHBIX n36upateneit)'?. B otaenpHbIx
rocynapctBax npumeHerne JIDI pa3pelieHo TOIBKO Ha ONPENETICHHBIX BUIaX BHIOOPOB
YT TEPPUTOPHSX .

[Tpu 5TOM M3ydYeHHE MPAKTHKH MPUMEHEHHS TUCTaHIIMOHHBIX (pOpM rosocoBaHHs B
3apyOeKHBIX CTpaHaX MOKa3bIBAET, YTO PSIJI CTPAH OTKA3BIBAIOTCS OT MX JaJbHEHIIETO HC-
T0JIb30BaHKs Ha BBIOOpax'®, 06OCHOBEIBAS TAKOH OTKA3 B TOM UMCIE HEBO3MOXKHOCTHIO
o0ecrevnTh TaifHy ToNocoBaHus. Ps cTpaH BpeMEHHO MPUOCTAaHABIMBAIOT MPHUMEHEHUE
JI9T ¢ menbio ero JanbHeHIero copepeHcTBoBants' . OT/eNbHbIE CTPAHbI 3aSBIAIOT O
IUIaHaX BHEAPEHHs B U30MpaTelbHbIH NPOIECcC HOBBIX TEXHOJIOTHIT FOJ0COBaHHs .

Ha cerogusimauii aens 6omnee 10 cTpan Mupa UCTIONB3YIOT B TOW WM MHOM CTENCHU
texuosorun D3I, mpu sToM Tosbko B Poccuu u Ocrornu JIO1 MoKeT mMpUMEHSThCS Ha
BCEll TEpPUTOPHH CTPaHbI KaK AIbTEPHATHBA TPATUIIMOHHON (hOpME TOI0COBaHMUS OyMaxK-
HBIM OIOJIJIETEHEM.

Cucrema 3IeKTPOHHOTO TOJI0COBaHNSA B DCTOHUH ObLTa BHEIPEHA C MOSIBICHUEM TEX-
Hosnoruu ID-kapt B 2002 r. — nIeHTU(UKALMOHHBIX CMapT-KapT, SBISIOMNXCA OQUIHATb-
HBIM YAOCTOBEPEHHEM JIMYHOCTH U JAIOIIUX MPaBO Kak 0e30MacHON y/AajJeHHOH ayTeHTH-
(uKanuu, Tak U IOPUIUICCKH 00s13aTeIbHON IIU(PPOBOI MTOIITUCH.

TexHOJI0Tusl MPUMEHEHUST TUCTAHIMOHHOTO 3JIEKTPOHHOI'O T'OJIOCOBAaHUS B DCTOHUU
MIPEJICTaBIAETCS BEChMa MPOrPECCHBHON, OCOOEHHO C Y4E€TOM MEPHO/Ia Havaia ee BHeIpe-
HUA, U HAIeKHOM. XPOHOIOTUYECKUM MPOLECC BHEIPEHUS AIEKTPOHHOTO FOJIOCOBAHUSI B
OcroHckol PecryOnmke, ero opraHu3aiiOHHBIE OCHOBBI M TIOPSIOK MMPUMEHEHHUS HMEIOT
MHOT0 OOIIMX YEPT C MPOLIECCOM BHEIPEHUS U TOPSIKOM MPUMEHEHHUS JUCTAaHINOHHOTO
3JIEKTPOHHOTIO rosiocoBanus B Poccuiickoit @enepanuu.

B Poccun nepexon K 35eKTpoHHON (hopMe B3anMOJEHCTBHS MEXAY TOCYIapCTBEH-
HBIMH OpPTaHAMH U TPaKIaHAMHU OCYIIECTBIISIICS TOCTATOYHO MEMIJICHHO, B CHITY Psiia 00b-
E€KTHBHBIX (aKTOPOB.

Hauvanom npouecca ¢popMupoBaHHs 3JIEKTPOHHOTO MpaBUTENbCTBa B Poccuu ¢op-
MaibHO MOxkHO cuutath 2002 r., korga IlpaBurenbctBoM Poccuiickoit ®enepainuu
Opma yTBepkaeHa (enepanbHas IeeBas TporpamMmma «OQJeKTpoHHas Poccus
(2002-2010 roum)»lg. OpHako ganee Mmocie0Bal TOBOJIBHO IITUTENBHBIN IEpUOa pedop-
MHPOBAHUS CAMOU CHCTEMBI I'OCYIaPCTBEHHOr'O YIIPABICHMUS.

13 Federal Voting Assistance Program’s Security Peer Review Group. U.S. Department of Defense. A Security
Analysis of the Secure Electronic Registration and Voting Experiment (SERVE). By D. Jefferson, D.,
Rubin, A.D., et al. (eds.). SERVE Security Report. January 20, 2004 (May 30, 2007). Pexum mocryma:
http://servesecurityreport.org/ (nata oopamenus: 03.08.2023).

14 Hunepnangpl, CIIA, ®panuus u ap.

15 Hanpumep, Bo ®pannuu, [Iselinapuu, SIMOHUM — TOIBKO Ha MyHHUIMIIAILHOM YPOBHE, B ABCTPAINH — B
OTAENbHBIX mMTaTaX, B bonarapuu, Kanazne — B OTAEMbHBIX MyHHIUIATUTETAX H T. J.

16 Hopserus, IBeiinapus, Ilopryranus u up.

17 ®panmus.

18 Benbrus, Can-Mapuno, CiioBenus.

19 Tlocranosnenue Ipasurenscra PO or 28.01.2002 Ne 65 «O denepanbHOil 1eneBoii mporpaMme «Jnek-
tponHas Poccus (2002-2010 rozasr)» // Cobpanne 3akononatenscTBa PO. 04.02.2002. Ne 5. Cr. 531.
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B 2008 r. IIpaBurensctBoM Poccuiickoit @eaeparum 6puta ogodpena Konnenmms
(OpMHEPOBaHMS HITEKTPOHHOTO PABUTENLCTBAY, IpeIIoNarapias NPakKTHIECKOE BHEPE-
HHE 3JIEKTPOHHBIX cepBUcOB B 20092010 rr.

OpHako Ha zaene MHQPACTPYKTypa DIEKTPOHHOTO NpaBUTEIbCTBA ObUIa co3laHa U
CTaJla TIOCTENEHHO BHEIPATHCS TOJIBKO IOCie MpHHATHSA ['0CcynapcTBEeHHOUW MporpaMMbl
Poccutickoit ®eneparun «Mudopmarmonnoe oomectBo (2011-2020 romsr)», yTBEpKICH-
HOil pacnopspkeHueM [IpaButensctBa Poccuiickoit ®enepanmu ot 20  okTI0ps
2010 r. Ne 1815-p. menno toraa B Poccun 3apaboTtanyu nepsie MHOTO(YHKIIHOHATBHBIC
LUEHTPBI M EQUHBINA mopTai rocyaapcTBEHHBIX yCIyT (Www.gosuslugi.ru), a Takxke psij apy-
THX OHJIAH CEPBUCOB.

B Vxkaze [Ipesunenta PO ot 9 mas 2017 1. Ne 203 «O Crparerun pazButus HHHOP-
MalMoHHOro obuiecTsa B Poccuiickoit ®emeparuu na 2017-2030 roas»®! TexHosorHu
2JIEKTPOHHOMN HACHTU(DUKAINK 1 ayTeHTH(UKAIH, HHPOPMaIHOHHAsS 6€301TacHOCTE 000-
3HAa4YeHBI CPeIi OCHOBHBIX HAIIPAaBIEHUH Pa3BUTHSI POCCHICKUX HH(OPMAITMOHHBIX U KOM-
MYyHHKAIIMOHHBIX TexHoJoruii. OMHOBpEeMEHHO B YKa3e OompeielieHbl OCHOBHBIEC 3a/a4u
MIPUMEHEHHUS TaKUX TEXHOJOTHI: pa3BUTHE TEXHOJOTHH 3JEKTPOHHOTO B3aWMOACHCTBUS
rpaxaaH, OpraHU3alHii, rocy1apcTBEHHBIX OPTaHOB, OPIaHOB MECTHOT'O CaMOYIIPaBIIEHUS
Y COBEPIIIEHCTBOBAHNE MEXaHU3MOB JIEKTPOHHOH JI€MOKPATHH.

IlepBbie NOKaIbHBIE SKCIIEPUMEHTHI 110 BHEAPEHHUIO B POCCUNCKUN M30MpaTEeIbHBIH
MpoLecC MHTEPHET-TEXHOJIOrui ObTH ocymectBieHsl B 2008—2009 rr. cHavana B ropoje
Hosomockoscke Tybckoit o6mactu 12 okta6ps 2008 1.2, 3atem Bo Bnaanmupckoii, Bo-
rorpajckoii, Bonoroackoit, Tomckoii oOyiacTsx ¥ XaHThI-MaHCUICKOM aBTOHOMHOM
oxpyre — FOrpe®*. OHaKo B TO BpeMs He NPUXOAMIOCH Ja’Ke TOBOPUTH O JOIIKHOM yPOBHE
pa3BUTHS MPOIeAyp uaeHTUDUKAK n3bupareneid, odecredeHuns 6e30macHoCTa nHDOp-
MAaI[MOHHBIX TEXHOJIOTHH, a CIIeI0BaTEeIbHO, O BOBMOXKHOCTH OTpECIICHHs TOCTOBEPHOTO
BOJICU3BSBIICHUS TPaXKIaH.

B Enunstit nens ronocoBanus B 2019 r. B Poccun B kauecTBe SKCIEpUMEHTA MOSBU-
nuch U(POBBIe M30MpaTeNbHbIE y4acTKH>'. ['0NOCOBaHME HAa TAKMX HM30MpPATEIbHBIX
y9acTKax BIIEpBBIE OBLJIO MPOBEIEHO Ha JIOTIOHUTENBHBIX BEIOOpax AemyTtaroB ['ocynap-
CTBEHHOH J[yMBI 110 OJHOMAHAAaTHBIM OKPYTaM M Ha BEIOOpAax B TJIaB U 3aKOHOJATEIBHBIX
(mpencTaBUTENBHBIX) OpraHoB cyObekToB Poccuiickoit denepanuu. B 2020 . skcnepu-
MEHT ObUT IPOJOIIKEH™.,

20 Pacniopsixenue Ipaurensctsa PO ot 06.05.2008 Ne 632-p «O Konnenuuu gopmuposanus B Poccuiickoii
Odenepanun mexkTpoHHOro npasutenscrsa 10 2010 roga» // Cobpanue 3akoHozparensctBa PO. 19.05.2008.
Ne 20. Ct. 2372.

21 'Vka3 Ipesunenta P® or 9 mast 2017 roga Ne 203 «O Crparerun passurust “HGOPMAIIMOHHOTO OOIIECTBA B
Poccuiickoit @enepanuu Ha 2017-2030 roae // Cobpanue 3akoHonmarenbeTBa PO. 15.05.2017. Ne 20. Cr.
2901.

22 [1epBblii ONBIT UCIIONBL30BaHUs IHTEPHET-TEXHOIOTHI B IPAKTHKE OTEYECTBEHHBIX BbIOOPOB // PLIOUT mpu
MUK Poccuu. 03.03.2014. Pesxum focrtyma: https://www.rcoit.ru/news/17622/ (nara obpamenus: 03.03.2023).
2 TlogpoOHO 00 DSKCIEpMMEHTAaX [0 OJIEKTPOHHOMY oOmpocy usbuparteneil. Pexum  jgocTtyma:
https://www.rcoit.ru/upload/iblock/1db/eksperimentalniy elektronniy opros.pdf (mara oOpareHus:
03.03.2023);

24 ®enepanbublil 3ak0H 0T 29 Mast 2019 roga Ne 102-03 «O npoBeIeHUN IKCIIEPUMEHTA TI0 TOJOCOBAHUIO HA
1 (poBBIX U30UPATENBHBIX YIacTKaX, 00pa30BaHHBIX B ropoje (enepaabHOro 3Ha4eHus: MockBe, Ha JIOMOI-
HUTEJbHBIX BEIOOpax nemytaToB ['ocynapcrBennoit ymer @enepansroro Cobpanus Poccuiickoit @enepannu
CEeIbMOT0O CO3bIBa U BBHIOOPAX BBICIIMX JOJDKHOCTHBIX JHI CyObekToB Poccuiickoit deneparyu (pyKoBoauTe-
JIeH BBICIIMX UCTIOJHUTEIBHBIX OPTaHOB TOCYAapCTBEHHOMN BilacTh cyOBhekToB Poccuiickoit denepariyn), npo-
BoJMMbIX 8 cenTsi0ps 2019 ronay / Cobpanue 3akoHomaTenscTBa PO. 03.06.2019. Ne 22. Cr. 2658.

25 MenepanbHblii 3ak0H 0T 23.05.2020 Ne 151-®3 «O npoasenuu Ha 2020 1o SKCIEPUMENTA [0 TOJIOCOBAHHIO
Ha IU(POBBIX U30MPATENbHBIX YYacTKaX Ha JOMOJIHUTENBHBIX BEIOOpax nemyTaroB ['ocynapcTBeHHOI JIymbl
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Hudpossie nzdbupatensueie yaacTku Obimu ocHamensl KOI'. bmarogaps obpa3soa-
HUIO U(POBBIX U30MPATENbHBIX YYaCTKOB MPUHATH yyacTHE B BHIOOpAax CMOIJH IPax-
JlaHe, KOTOpble HaXOAWJIKCh B JIEHb TOJIOCOBAHU 3a TpeeslaMi CBOETO N30MPaTEThbHOTO
OKpyTa M Jlaxe 3a MpejenaMu cBoero cyonekra Poccuiickoit @enepanmu. [{udpossie us-
OuparenbHbIE YYaCTKH OXBATHIBAJIM TEPPUTOPUH, HA KOTOPBIX HE OBUIO PacIpoOCTpaHEHO
9KCIEPUMEHTAIbHOE JUCTAHIIMOHHOE TOJIOCOBAHHE.

HopmaTuBHO-IpaBoBoOe pery/iupoBaHue U ONbIT MPOBeIeHUs] THCTAHIMOHHOIO
3J1eKTPOHHOTO rojiocoBanusi B Poccuu u dcronnn

DKcnepuMeHTanbHOE BHeApeHue Texnonoruu (Sivitsky & Sorokin, 2016:15) nuctan-
LIUOHHOTO AJIEKTPOHHOT'O TOJI0OCOBAHUS BIIEPBBIE COCTOSIIOCH Ha BEIOOpax aemyTatoB Moc-
KOBCKOI ropozckoit Jlymsr 8 centsiops 2019 r.2° B mae 2020 r. HopmsI 0 JIDT" mosBUInCH
B OCHOBHOM 3aKOHe 0 BhiOopax ®ejiepanbHom 3akone Ne 67-03%, TeM caMbiM cTano Bo3-
MOJKHBIM KOHCTaTHpoBaTh, uTo JOI' Oyner pa3BuBaThCS B KadeCTBE OMOJHHTEIbHON
(opMBbI TonocoBaHus Ha BeIOOpax. OHAKO €ro MPUMEHEHHE BCe €Ile HOCHUIIO IKCIEepH-
MEHTaNbHBIH XapakTep™®.

3aKOHOMATENBHOE 3aKPEIUIEHUE OCHOBHBIX IPUHIUIIOB M IMapaMEeTPOB MPOBEACHUS
JOI', equHBIX U1 Bcex BBRIOOPOB M pedepeHayMoB Ha Tepputopuu Poccuiickoit denepa-
1MH, TIpou301LIo B MapTe 2022 r.%

VYcnenrHoe BHenpeHue B ropoae Mockse, a 3atreMm B Poccuiickoit ®eneparum 121
CTaJI0 BO3MOKHBIM 0J1aroiapst y>ke pa3BUTHIM M CTA0WIBHO ()yHKITHOHUPYIOIIUM TOCYIap-
CTBEHHBIM MH()OPMALIMOHHBIM CHCTeMaM — ENMHOMY mopTaly rocyJapCTBEHHBIX U MyHH-
nMnanbHeIX yeuyr (pyukuumit) Poccuiickoit ®@enepannu u Ilopramy rocynapcTBeHHBIX U
MYHHIMNAIBHEIX YCIyT ropoaa MockBsr’), creluansHoe IpOrpaMMHOE oOecrieueH e Ko-
TOPBIX MO3BOJISIET M30UPATENIO CO3aTh 3JIEKTPOHHYIO BEPCHIO caMOro ceOsi, COBEpPIINB
psaa neiictBui mo peructpauuu Ha Ilopranme (mo anamorum c momydeHuem ID-kapThbl

®DenepansHoro Cobpanust Poccniickoii denepanuu ceqpMoro co3biBa H BHIOOPAX B OPraHbI FOCYIapCTBEHHOM
Biact cyorekToB Poccuiickoit Denepanumy» // Codpanue 3akoHonarenseTea PD. 25.05.2020. Ne 21. Cr. 3230.
26 depepanbHbli 3aK0H 0T 29.05.2019 1. Ne 103-03 «O IpoBeAEHUM DKCIEPMMEHTA [0 OPraHM3alUK U OCy-
IIECTBICHHUIO AUCTAaHIMOHHOTO 3JIEKTPOHHOTO TOJIOCOBAHUS Ha BBIOOPAX JeMmyTaToB MOCKOBCKON TOPOACKOM
Hdymbl  cegpMoro  cosbiBay  //  OduUHManbHbIA ~ UHTEpHET-NOPTAal  HpaBoBOi  uHDOpManuu
http://www.pravo.gov.ru, 29.05.2019; ®enepansusiii 3akoH ot 23.05.2020 r. Ne 152-@3 «O npoBeneHun skc-
MIEpHMEHTA 110 OPraHU3aI[MU U OCYIIECTBICHHIO AUCTAaHIMOHHOIO JJIEKTPOHHOTO TOJIOCOBAaHUS B ropoe de-
nepampHOro 3HadeHuss MockBe» //  OduIHManbHBIE  MHTEPHET-OPTAN  MPaBOBOM  MH(opManuu
http://www.pravo.gov.ru, 23.05.2020.

27 ®epepanbHblii 3aK0H OT 23 Mast 2020 1. Ne 154-03 «O BHECEHUH H3MEHEHUH B OT/IEIbHBIE 3AKOHOATENLHEIE
aktbl Poccuiickoit Denepannm» / Cobpanue 3akonomarensctsa PO. 25.05.2020. Ne 21. Cr. 3233.

28 B 2020 r. JIDOT npuMeHsuioch py nposenennd OBOIEpoCcCHiCKOro roI0coBaHus Mo nonpaskam Kk Koxcru-
tyuuu P® B Mockse n Huxeropoackoii o6nactu, npy NpOBEJCHUH JOMOJIHUTEIBHBIX BHIOOPOB JEMyTaTOB
TlocynapcreenHnoit lymer @enepansHoro Cobpanunst Poccuiickoit @enepanyn — B Kypekoit u SIpociaBckoit
obmactsix. B 2021 r. B xoxe equnoro aHs roiocosanus JOI nmpoBoamiocs B cemu cyObekrax Poccuiickoit
®Denepanuu: ropogax Mockse u CeBacronoune, Hiskeropoackoit, Sipocnasckoit, Kypcekoit, Mypmanckoii u Po-
CTOBCKOH 00JIaCTSIX.

2 @enepanbHblil 3ak0H 0T 14 Mapra 2022 r.Ne 60-®3 «O BHECEHUU U3MEHEHMIT B OTIENBHBIE 3aKOHOAATEb-
Hble akThl Poccuiickoii @enepauun» // Cobpanue 3akononarenbctsa PO, 21.03.2022. Ne 12. Cr. 1787.

30 Enuueblil mopTan rocy1IapCTBEHHbIX ¥ MYHUIMIAILHBIX YCIyT (GyHkimii) Poccuiickoit ®enepauun. Pexum
nocrtymna: https://www.gosuslugi.ru; ITopran rocyaapcTBeHHBIX ¥ MyHUIMIATBHBIX yoIyT (QyHKIHHA) roposa
Mockssr: //http://mos.ru.

LAW AND DIGITAL TECHNOLOGY 657



Taoocuesa A.O. Bectauk PYJTH. Cepust: FOpumideckue nayku. 2023. T. 27. Ne 3. C. 649-669

B Octonnn). B Poccun mpaBoM rojiocoBaTh AUCTAHIIMOHHO 00IaMal0T Tpaxaane Poccuii-
ckoii Dezeparum, MMEIOIIHE TOTHYIO TTOATBEPKACHHYIO yUeTHYIO 3anuch Ha [Toprane®’.

B DcToHUM 3KCTIEpUMEHT 110 MPUMEHEHHIO TUCTAHIIMOHHOTO AJIEKTPOHHOTO TOJI0CO-
BaHHs cTapToBan yke B 2005 rofy Ha MyHHIMIATLHBIX BEIGOpax>.

PesynbTarhl mpoBeneHust dKCIEpUMEHTa ObLTU NPU3HAHBI MMONOXHUTEIbHBIMU. CH-
CTeMa DJIEKTPOHHOTO TOJIOCOBAHUS 3aKPEIIIACh HA BCEH TEPPUTOPUH CTPAHBI U HCTIOIh-
3yeTCs BIUIOTh JIO HACTOSIIEr0 BPEMEHH HAPsAY C TPAJAUIMOHHON (hOPMOI OYHOTO TOJI0-
COBaHHUA Ha M30MpaTENbHOM ydacTke. OTMETHM, YTO B DCTOHHU TEPMHUH «OJIEKTPOHHOE
roJ0COBaHME» 0003HAYACT MCKIIOYUTEIHHO AUCTAHIMOHHOE TOJIOCOBAHHE MOCPEACTBOM
cetu UnTepuetr (Madise & Martens, 2006:15-27).

B DcToHnum s gocTyma K MoJib30BaHUIO TOCYIaPCTBEHHBIMH JICKTPOHHBEIMU CEPBU-
caMd, B TOM YHCJIE CEpPBHCOM DJJICKTPOHHOTO TOJIOCOBaHUS, mpumensercs ID-kapra
(Trechsel, 2007:58). Jlnsa monp3oBanus ID-kapToi m30mpareqto HEOOXOIUMO HMETh Ha
CBOEM KOMIIBIOTEPE CIECIHATEHOE IIPOTpaMMHOE 00eCTIeUeHre, 3HATh U TIPH HEOOXOTMMO-
ctu BBOoAUTH PIN-konpl. Ilpu coeauHenuu ¢ cucTeMOn JUisl 3JIEKTPOHHOIO TOJIOCOBAHUS
OCYIIECTBIISIETCS TpOoIleaypa ayTeHTH(PUKAINN (TTOATBEPKIACHIS JIMIHOCTH) H30MpaTEes
MI0CJI€ BBEICHUS WHIUBUIYATLHOTO MHH-KO/1a M HETIOCPEICTBEHHO TPOIECC BOJICU3bSBIIC-
HUSl TIOATBEPKAAETCS BBEICHHEM BTOPOTO NMHH-KONA, WCIIONB3YEMOTO JUIS MOCTaHOBKHU
n(poBOil MOANHCH.

Tax xe, kak u B Poccun, B Dcronnu npaBoBbie (Chimarov & Sergienko, 2021:26)
Y OpPraHU3aI[MOHHBIE OCHOBBI 3JIEKTPOHHOTO TOJIOCOBAHUS H3MEHSUTUCH 110 MEpe MOsIBIIe-
HUS HOBBIX 3JIEKTPOHHBIX MEXaHU3MOB M TeXHOJIOTHH. [Ipu 3TOM COBEPIIIEHHO OYEBUIHO,
YTO BCE M3MEHEHHS HAIpaBlieHbl Ha CO3JaHHe MaKCHMaJIbHO KOMQPOPTHBIX I W30Mpa-
TeJIsl yCIIOBUI yJacTHs B BEIOOpax.

Tax, emie HeJJaBHO JEKTPOHHOE TOJIOCOBaHUE B DCTOHUU OBLIO OCTYITHO TOJIBKO B
MIEPHO/ TaK HA3bIBAEMOTO JJIEKTPOHHOTO JOCPOYHOTO TOJOCOBAHHS (32 IIECTh — YEThIpE
JTHSL IO OCHOBHOTO JIHS rojiocoBaHus). [Ipu 3TOM JOCpOYHOE TOJIOCOBAHHUE C TIOMOIIBIO
OyMa)XHOTO OIOJUIETEHS HE MPelyCMaTPUBAIIOCH.

IIpencrasmsieTcs, 9TO, pa3Aeisis BO BpeMEHH ABE (OPMEI TOJIOCOBAHIS — TPATUITHOH-
HOE C HCIIOJIb30BaHUEM OIOJIIETeHsI HA OyMaskHOM HOCHTEIE U DIEKTPOHHOE ITOCPEACTBOM
cet VIHTEepHET, 3aKOHOIATENb MPECIIEA0BAN IeNIb HCKITFOUSHHSI CITydaeB TBOMHOTO TOJI0-
coBanusl. J{ns cpaBHeHuUs, B MOCKBe 0 BHEAPEHHS B N30MpaTEbHbIH MPOLECC CIIHCKOB
n30upareneil B 3JEKTPOHHOM BHJIE, YKa3aHHAs I[IeJb OCTUTANIach MOCPEACTBOM HE00XO0-
JTUMOCTH 3a0JIarOBPEMEHHOH (10 Hadayia rojlocoBanus) peructpanuu Ha /91" Ha ocHOBa-
HUU MOJaHHOTO M30UpaTeeM 3asBICHUS.

B nepuon mnposemenus JIO3IT B MockBe B IKCIEPUMEHTAIBLHOM PEXUME
(2019-2021 rr.) st Toro, uToObI MPOTOJIOCOBATH TUCTAHIIMOHHO, W30UpPATENb JTOKEH
ObLT 3apaHee (B IIEpUO HE paHee 4eM 3a 45 u He mo3Hee 3 MHel 0 JHSA TOJOCOBaHU)
3agBUTH O TOM, YTO OH BEIOMPAET HMEHHO TOT (POPMAT yUaCTHS .

31 ToaTBeprkacHHAsT yYeTHAs 3alKCh MOJDKHA COACPIKATh CBEACHUSA O (DaMIIUK, UIMEHH M OTYECTBE, HOMEPE
TenedoHa, aipece ACKTPOHHOU MOUTHI, HacnopTHbIX JaHHbIX 1 CHUJIC, a Takke OBITh MOATBEPKICHA THYHO
b0 yepes OHJIAMH depes nopTai gosuslugi.ru, cepsuc «Coep ID» uiam ouHO yepes mo60ii 13 HEHTPOB rocyc-
yr «MoH TOKyMEHTBD».

32 Maaten, E., Madise, U. & Vinkel, P. (2006) Internet Voting at the Elections of Local Government Councils
in October 2005. Report on Internet Voting to the National Election Committee, Tallinn 2006. Available at:
http://www.vvk.ee/english/report2006.pdf. [Accessed 03rd March 2023].

3 Yacts 4 crathu 6 3akoHa r. Mocksbl o1 22.05.2019 1. Ne 18 «O npoBeeHUH SKCIEPUMEHTA 110 OPraHU3alu1
1 OCYIIECTBJICHHIO IUCTAaHIMOHHOTO JIEKTPOHHOT O TOJIOCOBAHMS Ha BBIOOPAX eIy TaTOB MOCKOBCKOM TOpoa-
ckoit JlyMsI cetbMoro co3biBay // Odunuansasiii moptan Moapa u [IpaBurensctBa Mockss! http://www.mos.ru,
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B ykazansbIii mepuoj m3buparenu, moaapmue 3asBieHus DI, uckimodanuch u3
CIHMCKOB M30MpaTteneil Mo MECTY JKUTEIbCTBA MMOCPEICTBOM BBIYEPKUBAHHSA COOTBETCTBY-
IOLIMX AaHHBIX U3 OYMa)KHBIX CIIMCKOB M30MpaTelieil HemocpeICTBEHHO YWIEHAMH Y4acTKO-
BBIX M30HMpaTeNbHBIX KoMHUCCHiT®*. 36upaTeib, HCKITFOUEHHbIH U3 CrMcKa n30upareneii no
MECTY KHTEIbCTBA B CBSA3M C mojauei 3assiuenus 21, Obu1 BopaBe NPUHATH Y4acTHE HC-
KIIFOYUTEIHHO B TUCTAHIIMOHHOM 3JIEKTPOHHOM T'OJIOCOBAHHWU M HE BIIPaBe MOTYYUTH U3-
OuparenbHbIN OI0JIETeHb Ha N30MPATEIbHOM Y4acTKe.

B ycnoBusxX Hamu4ms MO CYyTH IBYX CIIMCKOB M30HMpaTele — CIucKa u3dupareinei,
TOJIOCYIOIIMX JUCTAaHIIMOHHO, M CIIUCKOB M30MpaTenei Ha n30HpaTeIbHbIX Y4acTKaxX — Ba-
PHAHT IpeaBapuTeNbHON peructpauuu Ha 00 u pusnueckoro BEIYEPKUBAHUS TAKUX H3-
Oupateneil u3 cucKoB n3bMpareseil Ha N30MPATENFHBIX YY9aCTKaX MPEJCTABISIICS eIrH-
CTBEHHO BO3MOXHBIM. Takoil MexaHu3M Ha TOM 3Tamne pa3Butusa DI mo3BonuiI HCKITIO-
YHUTH CIy4Yau ABOMHOrO rojaocoBaHud. [Ipu aToM ciaenyeT Npu3HaTh, YTO HMEBIIMECS TEX-
HUYECKHE cOOU 1 YeNoBeYeCKU (akTOp JOMYyCKaIH KaK CIydau 3J10ynoTpedieHus n3ou-
partensiMu aKTUBHBIM H30MPaTENbHBIM IPABOM B BHJIE HEOJHOKPATHOTO T'OJIOCOBAHMUS, TAK
Y ciydad He0OOOCHOBAaHHBIX OTPAHWYCHHUN aKTHBHOT'O M30MPATENHHOTO MpaBa, MPH KOTO-
PBIX 10OPOCOBECTHBIN M30UpaTeNh UCKIIIOYANICS U3 CIMCKa u30upaTeneil Ha n30upaTenb-
HOM Y4acTKe, IPH 3TOM K JIEKTPOHHOMY I'0JIOCOBAHUIO CHCTEMOM JOMyIIEeH He ObLI.

B mepunoa mocpoyHOro roocoBaHusA 4epe3 ceThb VHTepHeT B DCTOHUH JUIS TOTO,
9T00BI N30UpaTesb MO cBOOOIHO O€3 IaBJIEHHs CO CTOPOHBI U3BSIBUTH CBOIO BOJIIO, EMY
MIPEIOCTABIIIOCH TIPABO TIEPEr0I0COBATH HEONPEAETICHHOE KOMNYeCTBO pa3. M3buparens
MOT TaK)X€ U3MEHUTH CBOM roJIoc, NOJaHHbBIN TUCTaHIIMOHHO, IPOT0JI0COBAaB HA yYacTKe B
JIeHb TOJI0COBaHUA. B TakoM ciydae NeWCTBHTEIHLHBIM OyAET ITOCIEeIHNN OTIAHHBIH JIeK-
TPOHHBIN TOJIOC WITH T'OJIOC, OTAAHHBINA HAa N30MpaTeIhbHOM ydacTKe. B OCHOBHO# €HB BBI-
0OpOB roJ0C U3MEHHUTD HEJIB3SI.

ITpaBo n3MeEHEHHUs 3JIEKTPOHHOIO T0JI0ca B DCTOHUH NIPU3BAHO 00ECIIEYUTh CBOOOAY
TOJIOCOBaHHA, TO €CTh M30UpaTeNb, CYMTAIOIINI, YTO OH HE CMOT CBOOOIHO IMPOTOJIOCO-
BaTh, MJIH HE JOBEPSIOIINN CBOEMY KOMIIBIOTEPY, MOXKET IPOT0JI0OCOBATh 3aHOBO. Llens n3-
MEHEHUH, TaKuM 00pa3oM, — He U3MEHEHHE MPEIIIOUYTEH I, a o0ecrieueHre CBOOO bl BbI-
00poB. M3MeHUTH TOIOC, OTAAHHBIA HAa OYMa)KHOM HOCHTENE, TEXHUYECKH HEBO3MOXKHO,
TaK Kak OI0JUIETeHU U3 N30MPaTEIbHOTrO SAIIMKA HUKTO JOCTaBaTh HE MOJXKET.

B03MOXHOCTb «IIEPEroI0COoBaTh» B JHU TOJOCOBAHUSA  MPEAOCTABNIsLIA U CHCTEMA
JBI' B Mockse Ha BbIOOpax nemyTtaToB [ 'ocymapcteernoit ymer @enepanpaoro Cobpa-
Hus Poccutickoit @enepanuu B 2021 .6

25.05.2019; gactp 4 crateu 6 3akoHa T. Mockssl oT 10.06.2020 1. Ne 10 «O mpoBeneHHH SKCIIEPUMEHTA 110
OpraHM3alluH M OCYIIECTBICHUIO AUCTAHIMOHHOTO JIEKTPOHHOTO rojocoBaHmsD» // OdumnmansHeli mopran
Mbpa u IIpaButenscrBa Mockssl http://www.mos.ru, 11.06.2020.

3 Yacte 4 crathu 6 3akoHa r. MockBel 0T 22.05.2019 1. Ne 18 «O npoBeieHH1 SKCIEPMMENTA [0 OPraHU3aLKH
Y OCYILECTBIICHUIO IUCTAHLHOHHOTO 3JIEKTPOHHOT'0 rOJI0COBaHMsI Ha BEIOOpax JermytatoB MOCKOBCKO# ropo-
ckoii JIymsl cezibMoro co3siBay // OduiinansHbli moptan Mapa u [IpaBurensctBa MockBbl http://www.mos.ru,
25.05.2019; vactb 4 cratbu 6 3akoHa r. Mocksbl oT 10.06.2020 r. Ne 10 «O npoBeneHUM dKCIEPUMEHTA 110
OpraHM3allui ¥ OCYIIECTBICHUIO AUCTAHIMOHHOTO JIEKTPOHHOIO rojocoBaHus» // OduumansHei moprain
Mbpa u [IpaBurenscrBa Mockssl http://www.mos.ru, 11.06.2020.

35 Vuactauk JIDT MOT EPETONIOCOBATE B TeUEHUE 24 9aCOB C MOMEHTA TIEPBOTO TOJIOCOBAHNS, HO HE YAIIIE 9EM
pa3 B Tpu yaca, a B ociaeIHui AeHb ronocoBanus 19 centsaops 2021 r. — 1o 20.00 1o MOCKOBCKOMY BPEMEHH.
ITpu 5TOM 3acYMTHIBAJICS TOCICAHHUHI 110 BPEMEHH C/ICJIaHHBIH UM BBIOOD.

36 Tocranosnenue LIMK Poccun ot 20 urona 2021 r. Ne 26/225-8 (pen. ot 3 centadps 2021) «O Iopsake
JIICTAaHIIMOHHOTO 3JICKTPOHHOTO TOJOCOBaHMS Ha BBIOOpaX, Ha3Ha4YeHHBIX Ha 19 ceHts0ps 2021 roma» //
Bectuuk UK Poccun. 2021. Ne 13.
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[pennonaranock, 4TO MPaBOBbIE HOPMbI O BO3MOXKHOCTHU TIEPETOJIOCOBATH TIO3BOJIST
ucnpaBuTh Henouetsl B [IOI7, cBsI3aHHBIE C TEXHUYECKUMH cOOSIMH B paboTe MHTEPHET-
COEIMHEHHUS, TIPY KOTOPBIX N30MpPAaTENh JUIIAICS BOZMOKHOCTH IIPOTOJIOCOBATH Ha BBIOO-
pax. Kpome Toro, mpuHsiTas Mepa Oblia HalpaBiieHa Ha MPeaynpekIeHHE MOTEHIAIbHOMI
BO3MOXHOCTHU OKa3aHHsI AaBJICHUS HAa BOJICU3bSBICHUE N30HpaTeseld Wil MPUHYKACHUS K
peructpauuu B 10T

OpHako JaHHYIO TEXHOJOTHIO MOCKOBCKas miardopma 30 yxe Ha MyHUIHIIAb-
HBIX BEIOOpax B 2022 r. He MpUMEHsIa 110 IPHIHHE HE COBCEM YAAYHOTO OIBITa €€ PeaTH-
3alUu Ha TIpeablayIeil n3ouparensHoil kamnanuu® . KpoMe Toro, nosBieHue 3J1eKTPOH-
HOTO cIicKa u30upaTenei odecneumio cBo6oay BEIOOpa criocoba roocoBaHus 1 BO3MOXK-
HOCTH €T0 H3MEHHTD, YTO CaMO 110 ce0e UCKITFOYHIIO BO3MOXXHOCTD BIIMSIHUS HA M30UpaTeis
Y TIOHY’KJIeHHE ero K peructpauuu Ha JIOT.

[Topsimox JI9T' B MockBe Ha BceX 3Talax dKCIIepUMEHTa He Mpearoiarai st H30u-
parest BO3MOXXHOCTH NPUHSTH pelieHre 06 ydactuu B JI3I' 1 BHOCIIEACTBUYU MPOTOI0CO-
BaTh Ha M30MpPATENbHOM y4YacTKe OYHO C HCHOJIb30BaHHEM OymaskHoro OroyutereHs. o
2022 r. ana ygactust B [IOI" n30Ouparenro Heo6xoaumMo OBIIIO MOJATh COOTBETCTBYIOIIEE
3asBJICHUE, a MOCJie BHEAPEHHsT B MOCKBE CHCTEMBI 3JIEKTPOHHOTO CITUCKa W30Huparesen
OH MOT OIIPEJIENIUTHCS CO CIIOCOOOM TOJIOCOBAHMS M U3MEHHUTH €r0 JI0 BBOJIa BTOPOTO (hak-
TOpa MOATBEPKACHUs TosiocoBanus B JIOI 1 momydeHus: JOCTyNa K 3JIEKTPOHHOMY OFOJI-
JIETEHIO JIM0O0 10 MPOXOXKICHUS Ha N30UPATEIbHOM YHaCTKe MPOLEeAyphl HACHTH(PUKALIH
JIUYHOCTH B CUCTEME DIIEKTPOHHOTO CITUCKa M30HMpaTeneii.

['maBHBIM HOBOBBECHHEM MOPSIKA TUCTAHIIMOHHOTO JIEKTPOHHOTO TOJIOCOBAHUS HA
BBIOOpAx IemyTaToOB MPEACTABUTENFHBIX OPTraHOB MECTHOTO CaMOYTPABJICHHS B TOPOJIE
MockBe, Ha3HaueHHEIX Ha 11 ceHTsOps 2022 r.*® sBunock To, uTO n30upaTenn, UMEIoIne
PaBO Ha y4yacTHE B AWCTAHUUOHHOM 3JIEKTPOHOM T'OJIOCOBAaHHHM, YYacTBYIOT B HeM 0e3
MpeBapUTEIHHON TOJa49ld COOTBETCTBYIOMIETO 3asBieHrs. OTKa3 OT HEOOXOIUMOCTH
NpeaBapUTEIbHON ToAaun 3asiBIieHus 17151 ydactus B 01 cyliecTBeHHO yIpOCTHII PoLe-
Iypy 3Toi (OpMBI TOIOCOBaHMS Kak IJisl n30MpaTesel, TaKk U Ui YWICHOB YYaCTKOBBIX H
TEPPUTOPHATBHBIX H30MPATEIHLHBIX KOMUCCHN, U OBIT 00YCIIOBIIEH BHEJIPEHUEM HA yKa-
3aHHBIX BBHIOOpAx 3JEKTPOHHOIO CIIUCKa H30MpaTeseH.

CyTb TEXHOJIOTUU MTPUMEHEHUS AIIEKTPOHHOTO CIHCKA M30HMpaTesieil COCTOUT B TOM,
410 Osarozaapst pa3paboTaHHOMY CIIEIHaIbHOMY IIPOTPaMMHOMY OOECTICUEHHUIO TTOCIIE T10-
JTy4eHus: u30upareneM I0CTyma K OI0IIETEHIO Al TUCTAaHIIMOHHOTO 3JIEKTPOHHOT'O I'OJI0-
cOBaHUA (B MOMEHT OTKPBITHI N30MPATENHHOTO OI0JUIETEHS Ha KOMIIBIOTEPE HIIN MOOMIIb-
HOM yCTpoiicTBe U30uparess) Takoil n30upaTenb BKIIOYAECTCS B CIIMCOK MPUHSABIINX y4a-
ctue B JIDI" 1 0THOBpEMEHHO UCKITIOUAETCS U3 CITMCKA N30MpaTesiell o MeCTy JKUTEIhCTBA
Ha U30UpaTETLHOM Y4acTKe.

[NosiBnenue xak B Poccun, Tak 1 B ICTOHMM €AWHOTO 3JIEKTPOHHOTO CIHMCKa U30Hpa-
TeJel pemio mpodieMy He0OXOANMOCTH OPTaHM3AMOHHOTO pa3AeNeHus n3ouparenen
Ha JIBE TPYNIIBI (TOJIOCYIOIIUX JJIEKTPOHHO U TOJIOCYIOIIUX C MIOMOIIBI0 OyMasKHOTO O10J1-
JIETeH), a TAK)KE TIO3BOJIMIIO HE Pa3/IeisITh BO BPEMEHH PEaH3allHIo ABYX CITIOCOOOB roJo-
coBaHusl (YJaJICHHOTO U OYHOTO Ha y4acTKe).

37 Ha mpakTHKE 3TO MOBIEKIIO 32 COOOH Upe3MEPHYIO ITHTENBHOCTH IPOLIE/LY B TTOBEIEH S UTOTOB JIOT .

38 Pernenne MOCKOBCKOM ropoickoil u30uparenbHoi komuccun ot 28 urona 2022 r. Ne 17/8 «O nopsake au-
CTaQHLMOHHOTO 3JIEKTPOHHOI'O I'0JI0COBAHUS Ha BEIOOPAX JIEITYTATOB MIPEICTABUTEIBHBIX OPIaHOB MECTHOT'O Ca-
MoymnpaBieHuss B ropoie MockBe, Ha3HaueHHbIX Ha 11 centsOps 2022 roma». Pexum nocrymna:
https://n-sadovniki.ru/files/sadovn/mo/Vybory/NPA/Resh_Izbircom/reshenie mgik ot 28 07 2022 17-8 o
poryadke distancionnogo_elektronnogo_golosovaniya.pdf (nara obpamenns: 03.03.2023).
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Ha mocmenamx Be1OOpax S maprta 2023 1. DcTonms n3bupana Puiirukory (I'ocymap-
crBeHHoe CoOpaHue) — BBICIINI NPEICTaBUTEIBHBINA 1 3aKOHOAATENbHBINA OpraH BJIacTy B
OcroHcKko# Pecrybmmke, KOTOPHIi, B CBOIO 0Yepeh, H30HpaeT IJ1aBy TOCYIapCcTBa U OCY-
LIECTBIISIET KOHTPOJIb 3a AeATeNbHOCThIO [IpaButenbcTBa cToHCKON PecmyOnuku.

Hepnenst Bb100pOB HaUMHANACH B TOHEAETIBHUK M COCTOSIIA U3 ILIECTH THEH MpeaBapH-
TeapHOrO rojocoBanus (¢ 27 despansa no 4 mapra). [Ipu 3Tom u3bupaTens MOr BEIOpaTh
HaunOoJee yAoOHBIN A1 HETo croco0 ToIOCOBaHMS: HAa U30UPATEIbHOM y4acTKe, BEIOpaB
JUTSL TOJIOCOBAHUS JIIO00W M30MpATEIbHBIN YJAaCTOK B MpeAeiiaXx CBOETO M30HpaTeIbHOTO
OKpYyTa, JIN0O0 3JIEKTPOHHBIM CIIOCOOOM € MOMOIIIBIO CBOETr0 KoMMbloTepa U ID-kapThl.

B Octonnu ¢ 2019 r. n3buparenu 6onblie He MPUBSA3aHbI K CBOEMY H30UpaTEILHOMY
YY9acTKy MO MECTy >XKuTenbcTBa. OHM MOTYT TOJIOCOBaTh Ha JIIOOOM H30MpaTeIhbHOM
y4acTKe B Ipe/Ieax CBOET0 N30UPATEIbHOTO OKPYTa Ha COOTBETCTBYIOLINX BBHIOOpax.

B Poccun neficTByromee 3aKOHOAATEIECTBO COMEPIKUAT MPUBSI3KY M30MPATEII K KOH-
KPETHOMY M30HMpaTeIbHOMY yYacTKy, HA KOTOPOM OH IMPOKMBAET 110 MECTY YKHTEILCTBA,
OJHAaKO M30UpaTEh TAaK)Ke UMEET BO3MOKHOCTB IIPOT0JIOCOBATh Ha yIOOHOM ISl HErO U3-
OMpaTETLHOM YYacTKe, BOCIONb30BABIINCH MEXaHH3MOM «MOOUIbHBIH M36UpaTens» >,
100 BBHIOpATh TUCTAHIIMOHHBINA (popMaT roJocoBaHUs IPHU €ro MPUMEHEHHH Ha COOTBET-
CTBYIOITUX BBIOOpAx.

B 10 K€ Bpems B CBS3M C yCHENIHBIM BHEJPEHUEM Ha BEIOOpax B MOCKBE 3JIEKTPOH-
HBIX cnckoB m3bupateneit (Gadzhieva, 2022), cienyronyM maroM Ha MyTH COBEPILECH-
CTBOBAHHS JIEKTOPAIBHBIX MPOIIECCOB HA TEPPUTOPHH Beeil Poccuu MokeT cTaTh pacipo-
cTpaHeHue omnbiTa MOcKBbI Ha ipyrue cyonsekTsl Poccuniickoit @epepanun u Tpanchopma-
st Mexann3Ma «MoOubHbIH n30upatensy. TexHndeckre BO3MOKHOCTH CUCTEMBI JIEK-
TPOHHBIX CIIMCKOB M30HMpaTeseil TO3BOIAT N30MpaTessiM rojocoBaTh Ha JIIOOOM H30mpa-
TEJIBHOM y4acTKe KaK B TPaHHULIAX CBOETO U30MPATEIbHOT0 OKPYTa, TaK 1 3a ero MpeesiaMu
0e3 mpeaBapUTENbHON IOAAYM COOTBETCTBYIOIIETO 3asBICHMSA YK€ Ha NPEACTOSIIUX B
centsiOpe 2023 r. BeiOopax Mapa Mocksbl. D10 elie 0oJiee paCIIUPUT BO3MOXKHOCTH U3-
Ouparess B 4acTH CBOOOIBI BRIOOpA HE TOIBKO CITOco0a TOI0COBaHMUS, HO M MECTa TOJI0CO-
BaHUS COOTBETCTBEHHO.

Opnako Tpancopmanus Mexanuzma « MOOMIIbHBIN H30UPATEIThY, TEXHHUECKH JIETKO
obecrieunBaeMasi B yCIOBUSAX HCIIOJIb30BAaHUS AJIEKTPOHHBIX CHHMCKOB HM30HMpaTenel, oT-
KpBIBaromas nepea u3buparenemM cBOOOAY MOCEIICHHS TI0O00Tr0 M30UpaTebHOTO yyacTKa
B IPaHHMIAX ero u36uparensHoro okpyra*’ 6e3 Heo6X0IMMOCTH HPOXOKAEHHS MPOLIETYPhI
M0a4M 3asIBJICHUM O BKIIOUCHHUH M UCKIIOYCHUH U3 CIIUCKOB n3bupareneit uepes [lopran
rOCYJapCTBEHHBIX U MyHHLUIAIbHBIX YCIYT, IOTPeOyeT H3MEHEHUS OTAEJIBHBIX MTOJIOXKE-
Huit ®enepanpHoro 3akoHa Ne 67-D3, perynupyroumx Opolelypbl perucTpaluy, yuera
n30MpaTeNel, COCTaBJICHHUS CITUCKOB M30MparTeseil U UX yTouHeHUsA. B 3T0¥ cBsI3u dKCIIe-
PUMEHTAIBHBIM BapHaHTOM HCIOJIB30BAaHUS TPAaHC(POPMUPOBAHHBIX U OOJETYEHHBIX
IPOLIESYp IO CPAaBHEHUIO ¢ MeXaHU3MOM «MOOMIBHBIN H301paTeib) MOXKET CTaTh I'OJIO-
COBaHWE Ha U30MPATEIIEHOM y4acTKe Yepe3 AIEKTPOHHBIN KOMIUIEKC, HHTETPUPOBAaHHBIN B

3 Tyukr 16 cratbu 64 Oenepanbroro 3akoHa «O6 OCHOBHBIX TapPAHTHAX M30MPATENbHBIX [PAB M [PaBa Ha
ydactre B pedepenayme rpaxaan Poccuiickoit @enepanym» // Cobpanne 3akononatensctsa PO. 17.06.2002.
Ne 24. Ct. 2253.

40 JToCTyMHOCTB TONOCOBAHMS 32 MpEENaMy M30UPATENBHOTO OKPYTa MOMKET OOECTIeUMBATHCS B TPAHHIIAX
cyObekta Poccuiickoii @enepanny mpyu COBMELICHHH Pa3HBIX ypoBHeH BeIOOpoB. Hampumep, Ha BeIOOpax
Mbspa MockBsl H30HpaTenb, HaJeIEHHbINH TPABOM TOJI0COBATH 32 ACIYTAaTOB MIPEACTABUTEIbHBIX OPraHOB My-
HULUNAIBHBIX 00pa3oBaHuii B ropoge MockBe, CMOXKET pealli30BaTh CBOE M30UpaTeIbHOE [IpaBa Ha JH000M
U3 30MpaTeIbHbIX 000PYA0BAHHBIX TEPMUHATIAMH (KOMIUIEKCAMH) SJIEKTPOHHOTO I'OJI0COBAHMS, B TOM YUCIIC
U 3a IpejeIaMyi MyHHIUIIAILHOTO 00pa30BaHMsI, B KOTOPOM IIPOBOASTCS BHIOOPEL.
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cucremy JIOI' — cranmoHapHbIN WIK MEPEHOCHOM TEPMHUHAIN 3JIEKTPOHHOTO T'OJIOCOBAHUSL.
JTO 03HAYaET, 4TO U30HUpPATENIb CMOXKET y4acTBOBaTh B JIOI" iByms criocoGamu: OHJIAH 1mo-
CPEIICTBOM CBOETO KOMIIBIOTEpA MIIM MOOMILHOTO YCTPOMCTBA THOO OYHO HA JIFOOOM H30H1-
paTe’abHOM y4yacTKe ITOCPEICTBOM IOJI0COBAaHMs Ha TEPMHUHANE 3JIEKTPOHHOIO TOJIOCOBAHUSL.

Bwmecre ¢ TeM crieyeT OTMETUTh, 9TO AaHHAS KOH(DUTYpaIyst HOpsAKa JIEKTPOHHOTO
TOJIOCOBaHHA OoJiee YCIIENIHO MOXKET OBITh pealrn3oBaHa B clydae HOPMATHBHOM TpaHC-
dhopmanmu oTHeNBHBIX ToNTokeHN Demepanbaoro 3akoHa Ne 67-03, aqanTHpOBaHHBIX K
HOBBIM BO3MOXKHOCTSIM, KOTOPBIE OTKPBIBAIOTCS B YCIOBUAX MPUMEHEHUS SJIEKTPOHHOTO
crrcKa u3dupareneit. ITo KacaeTcs MpoIeAyPhl BbIIa4H IIOBTOPHOTO OIOJUIETEHS B3aMeH
ucnopyeHHoro (B yactu ICU kecTkast mpuBs3Ka K WIEHY KOMUCCHH BbIIaBIIEMY OIOIIe-
TEHb IPECTABIIACTCS N3ITAITHEH ), TIpoIleaAypa yTOYHEHHS CBeeHUH 00 m3ouparene B OCHU
B OTHOIICHUH M30MpaTess, roJ0CYIOUIeT0 Ha TePMUHAIIE SIEKTPOHHOTO TOJIOCOBaHHS Ha
M30MpaTeTbHOM yUacTKe M0 MECTY HaXOXKIeHH N30MpaTels, HeOOXOMMOCTH pacledaThi-
BaHUsI UCKJIIOYUTENBHO HAa OYMa)KHOM HOCHTENE CNHCKa M30UpaTesnieil ocie OKOHYaHHs
BpPEMEHH TOJIOCOBAHMS.

Bosmoxxnas uaterpanus 131 ¢ TepMuHaIaMu 3JIEKTPOHHOTO TOJIOCOBAHMS, YCTaHAB-
JIUBAEMBIMU Ha U30MPATEIHHOM y4yacTKe, 0€3yCIOBHO CYIIECTBEHHO PACIIUPUT JIJIsl N30H-
paTens BApuaTUBHOCTH BHIOOpA 3JIEKTPOHHBIX (POPM TOJIOCOBAHMS.

[IpencraBnsiercs, 4TO Takas HHTETPAIUS MOXKET MPUBECTH K e1lie Oosiee BEICOKOMY B
MIPOIIEHTHOM COOTHOIIICHUH KOJIMYeCTBY m3buparene, mpenmnountaomux 131, B ocobeH-
HOCTH TE€X, JJIsl KOT'O TOJIOCOBAHUE B CHITY TPAIWIIMU €T0 BOCTIPUATHS HEPA3PHIBHO CBA3aHO
C TIOCEIIIEHHEM N30MPATEIBHOTO YYaCTKa, & 3TO I0OCTATOYHO OOJIBIIOE YUCIIO H30UpaTeNe,
B OCOOCHHOCTH CPEU CTapIIEro MOKOJICHUS.

B 251eKTpOHHOM TOJIOCOBAaHWUH CMOT'YT IIPHUHSTH y4acTUe U H30UpaTeu, sl KOTOPBIX
TOJIOCOBaHHE TOCPEICTBOM MOOMIIBHBIX YCTPOWCTB B CHIJIY BO3pacTa, HEIOCTATOYHBIX
HABBIKOB I OHJIAH TOJIOCOBAHMS WJIM OTCYTCTBHUS Y HUX YIOOHBIX CMapT-yCTPOHCTB
npecTaBisercs npodnemarnyHbiM. M Oyzaer nocrymnno yuyactue B 101 Ha n3buparens-
HOM y4YacTKe TIOCPEICTBOM T'OJIOCOBAHHUS Ha 3JIEKTPOHHOM TEPMHHAJE, JTUOO I MAJIOMO-
OWJIPHBIX TPaXKJaH — Ha MEPEHOCHOM TEPMHHANE 3JICKTPOHHOTO T'OJIOCOBAHHS B XOJIE
TOJIOCOBaHMS BHE TIOMEIICHHS JJIs TOJIOCOBAHUSA («T0JIOCOBAHHE HA IOMY»).

I'maBHOI 1enbl0 MUGPOBU3ANKMN H30HPATEIHLHOTO Mpolecca 0e3yCIOBHO SBISIETCS
coznanne 3 PEKTHBHBIX MEXaHH3MOB, 00CCIICUNBAIOIINX CBOOO/TY BOJICH3bSBICHUS U30H-
patens 6e3 TEPPUTOPHAIBHBIX OTPaHHUYEHHH, C KOTOPHIMH CTAJKMBAETCS TPAKIAHWH B
CHITY KU3HEHHBIX OOCTOATENHCTB, BBIHYKJICHHBIN B CBSA3H C 3THM COOTHOCHUTH CBOH BO3-
MOKHOCTH C JKEJIaHWEM Pean30BaTh aKTUBHOE N30uparenpHoe nmpaBo. C 3TOH TOUYKH 3pe-
Hust 19T B coueTanny ¢ MOOMIILHOCTBEO, KOTOPYIO Iy T HKUTEISM KOMILIEKCHI JJIEKTPOH-
HOTO TOJIOCOBaHUS1, UHTETpupoBaHHbIe ¢ J[D1, MO3BOIAT MPOToI0coBaTh H30UpaTeisiM BHE
MECTa CBOETO XKHUTEIHCTBA KaK AIEKTPOHHO OHJIAIH, TaK M JIEKTPOHHO Ha N30MPaTEThbHOM
y4acTKe 110 MECTy CBOET0 HaxoXAeHus. Takas BapuaTUBHOCTh, HECOMHEHHO, Oy 1T ITOBBI-
aTh SBKY ¥ YPOBEHb BOBJICYEHHOCTH HACEJICHHUS B MPOIIECC TOJIOCOBAHMS Ha BEIOOPAX, HA
YTO CIpaBEIJIMBO YKa3bIBaeT B cBoeil crathe B.M. ®enopos (Fedorov, 2019:37-42). [lox-
TBEp)KIAeT JaHHBII Te3NC M aHaIN3 SBKU H30uparesneil Ha BbIoopax B MOCKBE ¢ IpUMEHe-
HUEM JIUCTAHIIMOHHOTO 3JICKTPOHHOTO TOJIOCOBAHUS, JEMOHCTPUPYIOLIEH CTaOWIbHBIN
poct akTuBHOCTH M3bmpateneit B J|O1, uTo CBUAETEIHCTBYET O BEICOKOM BOCTPEOOBaHHO-
CTH CPEJU HACEJICHUS] HMEHHO JJIEKTPOHHOM ()OPMBI TOJIOCOBAHUS 32 CYET MOOMIIBHOCTH U
skcreppuTopuansHocTi’ . TIpencrosmue B centsope 2023 T. BEIGOPs! Mapa MOCKBHI ¢

41 Mtoropast sBKa Ha MyHUIUIAILHBIX BEIOOpax B Mockse B 2022 T. coctaBuna 33,9 %, a B 2017 — 14, 82 %.
Pexum moctyma: https://www.interfax.ru/moscow/861624 (mata obpamenus: 05.03.2023); Pexxum moctyma:
https://www.rbc.ru/rbefreenews/59b660889a79472e5723be34 (nata obpamenus: 05.03.2023).
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BBICOKOH JTOJIEH BEPOATHOCTHU MPOJOIDKAT AEMOHCTPUPOBATh POCT MOJUTHYECKON aKTHUB-
HOCTH HACEJICHUS U C YYETOM PaCIIMPEHUsT BO3MOXHOCTEH 3IEKTPOHHOI'O T'OJIOCOBAHUS,
OKHMJIaeMO MOKaXXYT O0JIee BHICOKYIO SIBKY B CPABHEHHUH C MPEIbIIYLIIMMHU BEIOOpaAMH.

B Hacrosimiee Bpemss B OCTOHMM HENb3s IPOTOJ0COBaTh C IOMOIIBIO CMapT-
YCTPOMCTB, XOTA Takasi BO3MOXKHOCTh MOXKET MOSBUTHCA B OynymeM. CMapT-yCcTpoiicTBa
HCIOJIB3YIOTCS BO BpeMs I'0JIOCOBAHUS JJIs POBEPKHU MOAAHHOTO Trosioca. C MOMOIIBIO HUX
MO’KHO YIOCTOBEPUTHCS, YTO KOMIIBIOTEP N30HMpaTest ObLI HCIIPABEH U €T0 BOJCH3bsBIIE-
HHE OTPA3WIOCh BEpHO. TEeXHWYECKH AJIS YIaCTUS B JIEKTPOHHOM T'OJIOCOBAaHWHU M30Mpa-
TeJb JOJDKEH YCTaHOBUTH HAa CBOM KOMIBIOTEP PSiA JOMOJHUTENBHBIX MIaT(OpPM, I KO-
TOPBIX CO3/IAI0TCS COOTBETCTBYIOIINE TIPHIIOKEHHUS .

Poccuiickas miatdopma AUCTAaHIMOHHOTO 3JIEKTPOHHOTO TOJIOCOBAHMUS TAKOTO OTpa-
HUYEHHSI HE COIEPIKUT, IIPOT0JI0COBATh U30UPATENh MOXKET C JII000T0 yCTPOMCTBA, HMEIO-
LIETr0 AOCTYI B ceTh MIHTEpHET.

TpeboBanus K anmapaTHO-NPOrpaMMHOMY KOMILIEKCY AMCTAaHLMOHHOTO 3JIEKTPOH-
HOTO I'OJIOCOBaHMS c(hOpMYIMPOBAHBI B HOPMATUBHO-IIPABOBbIX aKTaX N30MPaTEIbHBIX KO-
MuccHit®’, cornacHo KOTOpPHIM OH JIOJIKEH OTBEYATh CAMBIM CTPOTHM TpeOOBaHHAM Oe3-
OMACHOCTU M 00ecIleurBaTh YCTAHOBICHHE U MOATBEPKACHUE JTUYHOCTH TOJIOCYIOLIETO,
TallHy TOJOCOBaHUS, HEBO3MOXXHOCTb BHECEHHUS W3MEHEHHMU B IOCTYHAIOIIME JaHHBIC
(6moxuetin). bezomacHOCTH TOI0COBaHUS 00€CIEUNBAIOT COBPEMEHHBIE IU(PPOBBIE TEXHO-
norun™,

B 0CHOBE CHCTeMBI SIEKTPOHHBIX BBIOOPOB NEKUT Olokueitn®, cuctema, He 1M03BO-
JISIOILAS] U3SMEHUTD WIIM CKOPPEKTHPOBATh ISHCTBUS MOJIb30BaTenell (n3oupareneii).

IIpn »TOM Bce nedcTBUS M30Oupareneld B 00E3MTMYEHHOM M TNEPEMEIIaHHOM BHIE
TpaHcIupytoTca B IHTepHeT, HaOIroaTeNH 3a 3JeKTPOHHBIM T'OJIOCOBAaHHEM MMEIOT BO3-
MOKHOCTB IIOCTOSSHHO KOHTPOJIUPOBATh COXPAHHOCTh I HEM3MEHHOCTB 9TOM LIETIOYKH JAeH-
CTBHH (6JIOKOB) U 3aIMICAHHBIX B HEE JaHHBIX.

K cnoBy, B OcTOHMH MOKYTIKA 3JIEKTPOHHBIX TOJIOCOB SABISETCS MPECTYIUIEHUEM, TaK
e Kak IMOKyIKa OOBIYHBIX TOJIOCOB. B ciyyae BOZHMKHOBEHHS MOJO3PEHUNA JE0 HAUH-
HaeT paccieloBaTh moiunus. HakazaHneM MOXKeT SIBISATHCS Kak mTpad, Tak U JUIICHHE
cBoOombIL. Ilepemaya ID-kapTel 1 mapostel k Heit 3anpemnieHa. Kakplit 4enoBek HeceT JId-
HYIO OTBETCTBEHHOCTb 32 COXPaHHOCTh CBOEH HU(PPOBOH TUIHOCTH.

B Poccun 3akoHOmaTenbHBIE HOPMBI 00 OTBETCTBEHHOCTH B chepe HH(POBHIX MpaB
HaXOATCA Ha CTaJNY KOHLENTYaJbHON MpopaboTKu. B 3TOM cBA3M M3ydeHne 3aKOHOAA-
TeJIbCTBA JPYTUX CTPaH U MPAaKTUKU €ro MPUMEHEHMs IMPeJICTaBIIeTCs BeChMa aKTyallb-
HBIM U SIBJISIETCA TEMOM AJISL CAMOCTOSITENBHOTO HCCIIEI0BaHMSL.

B Poccuu 1 OcToHMM CO37aHbI M MPEKPACHO 3apEKOMEHI0BAN ce0st Ha MIPAaKTHUKE pa3-
HBIE 110 OpMe, HO TTOXO0XKHUE [0 COACPKAHUIO CUCTEMbI HASHTU(PHUKALIMN INYHOCTH TOJI0CY-
IOIMX, & B OCHOBE 3JIEKTPOHHOI'O I'OJIOCOBAHMSI MPUMEHSETCS BIIOJIHE HAJAEKHAs CHCTEMA
OTOK4eiiH, y)Ke MPOBepeHHast BpeMEHEM U BBIJIEP)KaBILAs HE OJTHY XaKEPCKYIO aTaKy.

4 Valimised:  Bompockl 0  HalEKHOCTM  OJIEKTPOHHOIO  TOJIOCOBaHMsA.  Pexum  jocTyna:
https://www.valimised.ee/index.php/ru/elektronnoe-golosovanie/informaciya-ob-e-golosovanii/voprosy-o-
nadezhnosti-elektronnogo (nata oopamenwus: 05.03.2023) Ha 5CTOHCK. 3.

4 Cwm., nanpumep, Pemenne MocCKOBCKOM ropozckoil m3buparensHoil komuccuu ot 17 mons 2019 rona
Ne 96/1 «O TpebOBaHMSX K CIICIHATEHOMY IPOrPAMMHOMY OOECIEUCHHIO PETHOHAIBHOTO TOpTalia ToCyAap-
CTBEHHBIX M MYHHLHIIAIbHBIX yCIyr ropoaa Mocksel». Pexxum mocrtyma: http://mosgorizbirkom.ru/11500
(mata obpamenus: 05.03.2023).

44 Oduimansubi caiit Mapa MockBbl: «Kak TEXHOIOIHH IOMOTAl0T COXPAHUTh AHOHUMHOCTh U TaiiHy ToJio-
coBanus» Pexxum goctyma: https:/www.mos.ru/news/item/110761073/ (nara oopamenus: 05.03.2023).

4 Toapo6GHo o Texnonoruu 6aokueiin cm.: (Arefiev, Zhiltsov & Chernyshova, 2021:276-281).
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[Ipn mpuMEeHEeHNH CUCTEMBI AIEKTPOHHOTO TOJIOCOBAHUS BaXKHEUIITIM BOIIPOCOM SIB-
nsietcst obecnieyeHne noBepHs u3bupateneil Kk TakoMmy crocoOy rojocoBanus (Golovin,
2021:8-10). [Jocturaercs OHO,B TOM YHCIIE 3a CUET IMHPOKOTO HAOIIOACHHS 3a XOAOM
TOJIOCOBAHHS U MOJICYETOM TOJIOCOB M30MpaTeseH.

B Octonnu HakanyHe Be100poB ['ocynapcTBeHHas ciayx0a 1o opraHu3anu BEIOOPOB
MpeIaraeT BCeM KeJAIONINM MPHUHITh y9acTHEe B O0y4YEHHH, TIOCBALICHHOM MPOIEType
3JIEKTPOHHOTO rojocoBanus. Ha cemMuHapax, KOTOPBIX MPOXOAAT KaK MPaBUIIO B OHJIAHH
(hopMmaTax, JeTaabHO pacCMAaTPUBAIOTCS TEXHUYECKHE AETaIH MPOIIecca SIEKTPOHHOTO T'o-
JIOCOBaHUSI, MePHI 10 00ecTieueHn o 0€30MacHOCTH B Mpoliecce rojJocoBanus. Bee mpucyT-
CTBYIOIINE MOTYT 337aBaTh BOIPOCHL.

Ilomumo ywacTus B 0O0ydYaOmuX ceMHHapax HaOMIOJaTeNd MOTYT CIEOUTh 3a
MIPOLIECCOM HACTPOHKH CHCTEMBI JIEKTPOHHOTO TOJIOCOBAHHUS U IPUCYTCTBOBATH MPH MOJI-
cdeTe TOJIOCOB.

KontponupoBats paboTy MO TOJCYETY IJICKTPOHHBIX T'OJOCOB B DCTOHHUH MOXKET
KaXZIplii HaOJII01aTeNb, MPOLICAIINI 00yUYeHHe, a TAKKE CIeHUAIbHO 00yUEeHHBIE COOTBET-
CTBYyIOIIEH paboTe He3aBUCHUMBIE Ay TUTOPHI. B pamMkax ayauTa JaHHBIX C IOMOIIBIO MaTe-
MaTHYECKHX CPEICTB MPOBEPSETCS YHUCIO COOPaHHBIX T'OJIOCOB M COOTBETCTBHE MAYIINX
HAa TIOZICUET rOJI0COB TIOJICUNTAHHBIM. TakuM 00pa3oM MOKHO yOEIUThCS B KOPPEKTHOCTH
paboTHI Iporiecca.

Ha Br16opax B Mockse HaOIr01eHHE 32 3JIEKTPOHHBIM T'OJIOCOBAaHHEM PEATM30BaHO B
TpeX YPOBHIX: OOIINN, TEXHHUECKUH U DKCITCPTHBIM.

OOmumii ypoBeHb HaOMIOACHUS — CaMbIli IPOCTON U HE TpeOyeT crennuanbHON TeXHHU-
YecKoW ToAroToBKH. [IpHHATE B HEM ydacThe MOXeT 0ol m3dupatens. HaOmronenne
OCYIIECTBIAETCA C TOMOMIBIO 003epBepa’® — crenmanbHOro MHTEpdeiica, K KOTOpOMy
MO’KHO MOAKIIIOUUTECS 1o aapecy: https://observer.mos.ru.

Texamdeckuii ypoBeHs HaOmoAeHU 3a DI moctymeH qr000My 4YelOBEKYy, HMEIO-
eMy TEXHHYECKYI0 ToAroToBKy. OH npenanaraeT 2 Oniuu:

1. Hona nabnronaTens — 3T0 KOMIIBIOTEDP, KOTOPBIN HAIIPSAMYIO BKIIIOUYEH B OJIOKYEHH
ceTh (y3el OJIoKueiHa).

2. Ilporpammuoe obecrieyenue it GopMupoBaHus aHanuTuku o 0T .

PazpaboTunku MockoBckoH maTdopMbl JIDI" omyOIuKyIOT B OTKPBITOM JTOCTYIIC Ha
MOpTaje moS.ru TEXHOJIOTUIECKUH HHCTPYMEHTApHUH IS CO31aHusI COOCTBEHHOTO 003€ep-
Bepa. JIro0oii TEXHUYECKU MOATOTOBICHHBIN YeJIOBEK Ha €r0 OCHOBE CMOXKET CO3/1aTh CBOH
COOCTBEHHBIH caifT-003epBep st HabmoaeHns 3a Xxoa0M [I3I. OToT ke mHCTpyMeHTapuit
OBUT IPEAJIOKEH MOTUTHISCKUM MapTHSIM [T OpraHU3allK MApTUIHOTO HAOMIOACHUS 32
JICI

OKcIepTHBIN ypOoBEHb HAOMIOACHUS 33 X0I0M AUCTAHIIMOHHOTO 3JIEKTPOHHOTO T'0JI0-
COBaHHsI COCTOUT M3 JBYX METOAOB!

1. IIpoBepouHast TpaH3aKITHs — OJTHO U3 HOBIECTB MOckoBckoro JIOI' B 2022 r. Oto
BO3MOKHOCTD 3aITUCBIBATh B OJIOKYEHH TaK Ha3bIBa€MbIE «IIPOBEPOYHBIE TPAH3AKIIUI.

2. Anpec ronoca B 0irokueiin. C 2022 r. ygactHHK JIDI" MOXET MOIydJaTh aapec CBO-
ero 3amn(pOBaHHOTO Tooca B OJOKYEHH M0 «OAHOMY KIHKY». A mocie pacmpoBKU
Pe3yIbTaTOB OHJIAMH-TOJIOCOBAHUSI — CAMOCTOSITEIBHO NMPOBEPATH, KaK ObUT YUYTEH €ro
OIOJITIETEHb.

46 O63epBep B peskMMe peaabHOr0 BPEMEHH TI03BOJISIET YBUAETh OCHOBHYIO CTATUCTUKY IO JUCTAHLIIMOHHOMY
3JICKTPOHHOMY T'OJIOCOBAHHIO. DTOT MPOIECC aHAIOTHYCH paboTe HabmromaTeneil Ha U30HUpaTeIbHBIX y4acT-
Kax, HO JIaHHBIC OyyT 0TOOpakaThCs B BHJIE MAIIMHHOTO KOJIA.
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Kax BuanM, BHeApeHHE 3JIEKTPOHHOTO TronocoBanusa B Poccum morpeboBano paau-
KaJbHOTO OOHOBIICHHS HMHCTHTyTa HabmromeHus, ero mnpodeccuoHanuzanmu (Lopatin,
2022:49). Tako# MOIX0[ MO3BOJIIET MPEOO0JIEBATh HEAOBEPHE K CUCTEME DJICKTPOHHOTO
TOJIOCOBaHMS.

NmMeromyecs TeXHUUECKHE TOCTHKEHHS U TTOJI0KUTENBHBII ONBIT TPUMEHEHUS JJIEK-
TPOHHBIX TEXHOJIOTHH B M30MpPaTEIbHOM MPOIECCE MO3BONAIOT CPOPMHPOBATH MAKCH-
MaJbHO ONTUMHUCTUYHBII IPOrHO3 MO JaJbHEHIIEMY pa3BUTHIO U paciipocTpaHeHuto 2T
B KauecTBE JIOTOJHHUTENbHONW rapaHTUH peaju3alud aKTUBHOTO M30HPATEIBHOIO MpaBa
rpaxaan Poccuiickoii @exepaunu. Cucrema y1o0Ha, MOHATHA, IPOCTA B IPUMEHEHUH, CY-
LIECTBEHHO SKOHOMUT BPEMS U CHUJIBI TOJIOCYIOIIUX, @ TOTOMY HAJIMLIO BBICOKAsI 3aMHTEpPE-
COBAaHHOCTH U30HMpaTesieil B BHIOOpE MMEHHO 3TOW ()OPMBI TOJIOCOBAHMS KaK alIbTEPHATHUBE
rOJIOCOBAHUIO HA M30MpATEILHOM yuacTke” .

JocTtarounas u kauecTBeHHasi HOPMaTHBHO-IIPAaBOBas 0a3a peann30BaHHbIX SKCIEPH-
MEHTOB, Ha BEICOKOM YpPOBHE NPOBECHHBIE OPTaHU3ALMOHHbIE U TEXHUUECKHUE MEPOTIPHU-
ATHUS IPH UX MAaKCUMaJIbHO ITMPOKOM OOLIECTBEHHOM OOCYKACHUH HE OCTaBUIIM IIOBOJIOB
COMHEBATHCS B KAa4eCTBE OOECIEUEHHs peain3allii aKTHBHOTO M30HMpaTEeNbHOTO IpaBa
rpaxkJaH, BOCIOJb30BaBIIMXCS IUCTAHIMOHHOW (HOPMOH TOIOCOBaHUS, COOIIOIECHUN
IIPUHIMIIOB U30MPATEIbHOTO [IPaBa, pe3yJIbTaTaX BOJIEU3bSBICHUS IPAXKIaH.

VYcnemHoe npuMeHEHHE AMCTAHIIMOHHOTO JJIEKTPOHHOTO ToyocoBaHusi B Poccum
(Mazurevskiy, 2022:43—45) 1 DCTOHUM MOTYT CIy>KUTh NPUMEPOM IPYTUM CTpaHaM B
ZieJie Pa3BUTHUS U COBEPUICHCTBOBAHMS AMCTAHIIMOHHBIX (DOPM TOJIOCOBAHMS Ha BBIOOpaAx,
OTKPBIBAIOIINX MIMPOKUH CIIEKTP OYEBHIHBIX PEUMYILECTB isl n3dupareneii. Hecmotps
Ha MIPOSIBISIEMBIN KOHCEPBATU3M H OCTOPOKHOCTH, KOJIMYECTBO CTPAH, CTPEMSALINXCS B TON
WM WHOW (hopMe pa3BUBATh ITEKTPOHHOE TOJI0OCOBAaHUE B MUpe, pacteT. B benbrun, Cio-
BeHNH, CaH-MapHHO Y4aCTHHKH BEIOOPOB BBICKA3bIBAIOT MHEHHE O HEOOXOIUMOCTH BHE-
PeHHUs B M30HpATENIBHBIN IPOLIECC TEXHOJIOTUH JUCTAaHIIMOHHOTO 3JIEKTPOHHOTO F0JI0COBa-
Hus. Hapsay ¢ eBporneiickuMu cTpaHaMy TUCTaHIIMOHHOE 3JIEKTPOHHOE IOJI0COBaHME Kak
JONOJHUTENbHAs GopMa HapsAAy ¢ TPAaAULHOHHBIM TOJIOCOBAHHMEM Ha HM30MpaTEIbHBIX
yJacTKax IJIaHUPYETCs K BHEAPEHHIO B Y30eKkucrane, Asepbaiimxane, I'py3un, Momngose.

B sToM Bompoce HeMallOBaKHBIM SIBIISIETCS M3yUEHHE U aHAJIM3 3apyOeKHOTO OIBITa
MIPUMEHEHUS SJIEKTPOHHOIO TOJIOCOBAHN.

3akioueHmne

Ha cerognsiiauii neHp kak B Poccun, Tak u 3a py0eoM aKTHBHO TECTUPYIOTCS HO-
BEHUIIIE TEXHOJIOTHH JIEKTPOHHOTO TOJI0OCOBaHMS Ha BbIOOpax. IIpu aToM odeBHIHO, YTO
XapakTep NPUMEHEHHs IEKTPOHHOTO I'OJ0COBaHUA (IKCIIEPUMEHTAIbHBIN WM TOCTOSH-
HBIif), 3Tall BHEIPEHUS, €0 BBl M JaJbHEHIAs MEePCIeKTHBa MPUMEHEHUS B KaXIOM
KOHKPETHOM IrOCyJapCTBE HAMPSAMYIO 3aBHUCAT psiaa (HaKTOpOB, TAKMX KaK ypOBEHb Pa3BH-
TUs THQPOBHU3AIMH TOCYITAPCTBEHHOTO YIPABICHUS B LIEJIOM U H30HPATEILHOTO IIpoliecca
B YaCTHOCTH, BO3MOXXHOCTEH TOCYIapCTBEHHOTO (hMHAHCHPOBAHHS TMPOIECCa BHEAPEHUS
JOPOTOCTOSIIIMX IH(PPOBBIX CEPBHCOB, TOTOBHOCTH IMOJIMTHYECKON CHCTEMBI, YPOBHS pa3-
BUTHS MHCTUTYTa OOIIECTBEHHOTO HAOIIOJICHHS U Ty OJIMYHON OTKPBITOCTH.

47 Ha BbIOOpAx JIEMyTaTOB MPEICTABUTENLHBIX OPraHOB MECTHOIO caMOynpasieHus B I. Mockee B 12T npo-
rosiocoBasio 1 749 448 mockBuueil, a Ha U3bHparenbHOM ydacTke 695 214, DICKTPOHHOE TOJIOCOBAaHUE B
MockBe HauMHaeT JAOMUHHpoOBaTh. He3aBucuMmasi rasera [9JeKTpOHHBIH pecypc]. Pexxum pocryma:
https://www.ng.ru/moscow/2022-09-12/2_8537 12092022.html (nata obpamenus: 20.03.2023).
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Amnamm3 OKCIICPUMEHTOB BHEAPCHHUA DJICKTPOHHOI'O I'0OJIOCOBAHUA BBIIBHUJI OCHOBHBIC
MPOOJIEMBI, KOTOPBIE MPEMSATCTBYIOT €ro AalbHEHIIIEMY UCTIOIb30BAHHIO UM PACIIPOCTPa-
HEHUIO.

Crnenyer KOHCTaTUPOBATh, YTO B CUCTEMa JIIEKTPOHHOW MaeHTH(GUKaIuN 1 Bepudu-
Kanuu n30bupareneii, KOTopble MUPOKO ucmonb3yrTes B Poccun (IlopTan rocynapctBen-
HBIX ¥ MyHHIIUTIANBHBIX YCIYT) U B DcTOHUH (TexHoorus ID-kapt), He sBISeTCs IMHUPOKO
pacrnpoCTpaHEHHBIM ABJIE€HUEM B MUPOBOU MPAKTHUKE.

[lInpoxoe BHeApeHUE MUPPOBHIX TEXHOJIOTUH B M30HMpaTEILHBIN MPOIIECC MpeIoa-
raeT (MHAHCOBYIO Harpy3Ky U HeOOXOAUMOCTh HMHBECTUPOBAHHUS TOCYIapPCTBA B CO3IaHHE
MHQPACTPYKTYPHI JEKTPOHHON JeMOKpaTHH. B psifie eBponelickux CTpaH MepBhIe IKCIIe-
PUMEHTAJIBHBIC ONBITEI BHCAPCHUA NTUCTAHIIMOHHOTO 3JIEKTPOHHOT'O I'OJIOCOBAHUA HE ITPU-
BEJIM K CYLIECTBEHHOMY POCTY SIBKH HacelleHHS B JJICKTPOHHBIN (hopMar u B LIEJIOM HE yBe-
JUYAIA KOJHMYECTBO YYAaCTBYIOIIUX B BEIOOPAX TPaKIaH, B CBS3H C YeM BO3HUKIM COMHE-
HUA B 1ienecoodpaznoctu D1 kak TOMOTHUTETHHONU (OPMBI pealTi3aIliy I'PaK TaHAMH aK-
TUBHOTO M30MPATEILHOTO NpaBa MPU JAOCTATOYHO BBICOKOH 3aTPaTHOCTH 3JEKTPOHHOTO
TOJIOCOBAHMSI.

HecrabunbHOCTh paboTHI, HECOBEPILIEHCTBO YCTPOMCTB IEKTPOHHOTO TOJIOCOBAHHMS
1 TeXHOJIoTHdeckoi Tatdopmer DI, mpUMEHSIEMBIX B OTACIBHBIX CTpaHaX, IPHUBEIH K
00’XaJIOBaHUIO UTOTOB TOJIOCOBAHMS, IOPOIMIM COMHEHHS, KOPPEKTHOCTH Y4eTa roJI0COB
n30uparenell 1 yCTaHOBIEHHUH UTOTOB TOJIOCOBAHUS, YTO B MPUHIIMIIE JJIs1 BLIOOPOB SIBJIS-
€TCSI KpUTHIECKUM PHCKOM C TOYKH 3PEHUS UX JISTHTUMHOCTH.

OTCYTCTBI/IG MOJIHOII€HHO Pa3BUTOI'O MHCTPYMCHTA Ha6HIOI[€HI/I$1 3a SJICKTPOHHBIM I'0-
JIOCOBaHHWEM Ha BHIOOpaX TakXe sIBUIIOCH (haKTOpOM, MOHIKarmuM Imancel JIOI Ha ero
YCIENTHYI0 peall3aIfio B CTpaHe. A OTCYTCTBHE MMPOBEPOTHOTO MeXaHU3Ma (OyMarKHBII
«CIIeMy»), TIO3BOJISIOIIETO M30MPATEN0 YIOCTOBEPUTHCS B KOPPEKTHOCTH CUYHUTHLIBAEMOTO
KOMIUIEKCOM JJIEKTPOHHOTO TOJIOCOBAaHHUS €r0 BOJEH3BSIBICHHUS, a TaKKe BIOCIEICTBUU
BO3MO>KHOCTH MTPUMEHEHUS MPOIIeypbl pyUYHOTO MOACYETa (KOHTPOIBHOTO IIEpecUeTay)
3JIEKTPOHHBIX TOJ0COB, IOAAHHBIX C UCTIOIB30BAHUEM KOMILIEKCOB, C TOUKH 3PEHHUS JEMO-
KpaTU4YC€CKUX MPOLECCCOB CYMICCTBEHHO IMOBBIIIACT PUCKH BOSHUKHOBCHUA COMHEHUM B JIie-
TUTHMHOCTH BEIOOPOB.

Ha mpumepe Dcrornm u Poccnn, Te, 1o CyTH, TJIaBHBIE BEIIICO003HAYCHHBIE PHCKH
6I)I.]'II/I YCOCUIHO MPCOAO0JICHBI U IIYTEM COBCPILICHCTBOBAHUA TCXHOJ’IOI‘I/II\/'I, OTBCHaIOuUX
KPUTEPHUSAM OTKPBITOCTH, MPO3PAYHOCTH, AOCTYITHOCTH, KOH(DUICHIIMAIHHOCTH U 3aIllH-
IIEHHOCTH TaiHBI To1ocoBanus, (O] mOIyYmIio mupoKkoe pacpoCTpaHEHUE U YTO HeMa-
JIOBa)KHO, BBICOKYIO BOCTPEOOBaHHOCTh CPEAN HaceIeHUs.

Bo MHOTOM CTHMYJIOM pa3BUTHS DIIEKTPOHHBIX CEPBHCOB B DJIEKTOPATBHOM IPOIIECCEe
ABJIACTCA XKCJIAHUE U TOTOBHOCTL I'OCYyJapCTBa KaK Hy6J’IH‘lHOI71 BJIACTU K PACIINPECHUIO BO-
BIICUYCHHUE HACEJIEHHU B OCYIIECTBIICHHE HapoioBIacTus. Yem yaoOHee n30upaTento mpo-
rOJI0COBATh C HCIIOJIb30BAHUEM COBPEMEHHBIX HMHCTPYMEHTOB, TEM OoJiee OH OyIET BOBJIE-
4yeH. 1 mo QakTy mycTh U HEe Ha TIEPBOM JTalle, a B yKe 1aXke B CPEAHECPOUHON MepCIeK-
THBE YI00CTBO SBKHU B DJICKTPOHHBINA (hopMaT IMMOOEKIAET IBKY Ha H30UpaTeIIbHBIN yIacTOK
Il TOJIOCOBAaHUS TPAJULIMOHHBIM OyMaXHBIM OrojuieTeHeM. B mpoiecce BHeApeHUS H
MIPUMEHEHUS B N30MpaTeIhbHOM IPOLIECCE HOBEUIIINX 3JICKTPOHHBIX TEXHOIIOTHH TITaBHOM 3a-
Jadeil rocyapcTBa SBISIETCS. COXpaHEeHNE 00eCieYeHNsT OCHOBHBIX MPUHITAITOB U30HUPATEh-
HOTO TpaBa (paBHOE W30MpaTeIbHOE MIPaBO, TaliHa TOJOCOBAHUS U APYTHE), HENOMyIeHHEe
WCKa)KEHUs Pe3yNIbTaTOB BOJEHM3bSBICHUS M30HMpareseld, n30paHne JETUTUMHBIX OpPTraHOB
IMyOMMYHON BiacTH. B OCHOBY pa3BUTHSL DJIEKTPOHHOTO TOJOCOBAHUS JIOJDKHO OBITH
MOJIOKEHO COXpaHEeHWe OajaHca ymoOCTBa M JTOCTYIHOCTH MPOIIECCa TOJIOCOBAHUS U €ro
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rapaHTHPOBAHHAS 3aKOHHOCTh, BAPHATHBHOCTH CIIOCOOOB TOJIOCOBAHUS, IPO3PAYHOCTD, OT-
KPBITOCTh U IOCTYIHOCTB JUIsl OOIIECTBEHHOTO KOHTPOJIS M HAOIIOACHHS.

C 3T0#i TOUKH 3peHHsT HOPMAaTHUBHOE PEryJIMpPOBaHKE, COUYETaloIIee B cede epeioBbIe
TEXHOJIOTHH 3JIEKTPOHHOTO TOJIOCOBaHUsI B MOCKBE B 4aCTH BHEJIPEHUS DIIEKTPOHHBIX Cep-
BHCOB C y4eToM npezacrosueid narerpamu 31" 1 KOMIIJIEKCOB 3JIEKTPOHHOTO TOJI0COBA-
HUS Ha 0a3e yKe MPUMEHSIeMOM CUCTEMBI 3JIEKTPOHHOTO CITUCKA N30HpaTeseil, MPOoABHHY-
JI0CH Aanbine Jr000i U3 U3BECTHHIX (OPM DJIEKTPOHHBIX TOJIOCOBAHUH B MUPE, IOTOMY UTO
IUTAHUPYET CoYeTaTh BCe Jy4Ylllee, YTO Ha JaHHOM 3Talle pa3BUTHA LU(PPOBU3ALUN MOKHO
ce0e M03BOJIHUTH IEKTPOHHOE FOJI0COBAHUE.

OJeKTpOHHbIE CIIMCKH M30upaTenei, cBo6oaa BrIOOpa GOpPMBI TOJI0COBaHUS (DIIEK-
TpOHHAas wiu OyMakHasi) B TIOOOH U3 THEH rojI0cOBaHMs, COXpaHEHUE TPAAULIMOHHO Oy-
Ma)KHOU ()OPMBI TOJIOCOBAaHHS M BO3MOXHOCTB TIPOT0JI0COBATh Ha TF0OOM M30HpaTeIbHOM
y4acTKe B PaHHULAX OKpyra 0e3 CII0KHOH IIPOLe yphl BKIIOUYEHHS B CIIMCOK U30upaTeneii,
COBpPEMEHHbIE TEPMHUHAJIBI (KOMILJIEKCHI) JJIEKTPOHHOTO TOJIOCOBAHUS, COJEpIKALINE MeXa-
HU3M MIPOBEPKH U30MpaTeneM KOPPEKTHOTO OTPaskeHHs OAAHHOTO MM Ha yCTPOMCTBE ro-
Joca, Hoa HaOMIOACHUS, MHAUBUAYAIbHbIN 3amudpoBaHHblii ko B D01 ans nmpoBepku
cBoero rojoca. M 3To B ycnoBHsIX, KOTAa KaXIbli U30MpaTelh MOXKET 0e3 orpaHMYeHN
[IPOr0JIOCOBATH KAK IUCTAHIIMOHHO, TAK M OYHO Ha M30MPaTENbHOM y4acTKe, & B CBOIO OUe-
penb Ha yyacTKe JIMOO Ha yCTPOUCTBE 3JIEKTPOHHOTO T'OJIOCOBAHMS, JTNOO «IIO CTAPUHKE»
OymakHbIM OrojuteTeneM. Ha mpumepe Poccun MOXKHO cMeno ckas3aThb, YTO aKTHUBHOE BHEA-
pEeHHE DJIEKTPOHHBIX CEPBUCOB B M30MPATENLHBIN MPOIECC CO3/IaeT MaKCHMalbHbIE BO3-
MOKHOCTH AJIsl m30upaTeneil Mo peanu3aldil MU aKTUBHOTO M30upaTenbHOro mpasa. B
UTOT€ B 3TOM M COCTOHT 33a4a Pa3BUTOrO AEMOKPATUIECKOT0 rOCyapcTBa, a BBIOOP BCe-
IJIa TOJDKEH OBITh 32 n30HpaTeneM, 1 eMy Kak HUKOMY JPYTOMY HPEJICTOUT €ro CIIeNaTh.
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Abstract. The subject of the study is the essential content and interpretation of the essence of “in-
formation”, its symbolic metaphysics. The emphasis is on the sign-symbolic level of perception of
information, as well as its meaning (significance) of the sequence in the subsequent interpretation of
information. Special attention is paid to the analysis of the concept of “information”. including as a result
of intellectual activity. Also discusses the legal mechanisms that are designed to regulate such a multi-
border phenomenon as “information”. The conclusions are formulated that due to the original immaterial
(ideal) nature of information, including for the purpose of its perception, it is inextricably linked with the
corresponding material (physical) carrier, which acts as a form for its objectification, thereby the form
and content of information are inextricably linked within the framework of the regulation of the
information exchange process. Based on the research carried out, the authors define and substantiate the
concept of systematization of legal regimes of information, which is based on the levels of its
objectification.
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AnHoTtanus. [IpeaMeT rcciiefoBaHus - COAEpIKaHNe M TPAKTOBKU CYIIHOCTH «HH(pOPMALUN», ee
ycioBHas MeTadu3uka. AKLEHT HalpaBieH Ha 3HAKOBO-CUMBOJIBHBIM YPOBEHb BOCIIPUSTHS MHGOpMa-
UM, a TaKKe ero 3HayeHue (3HAYMMOCTh) IOCIIEAOBATEIbHOCTH B IOCIEAYIOMIEH HWHTEpHpeTaluy.
Oco0oe BHIMaHUE Y/CJICHO aHATN3Y IOHATHS «MHPOpMaLUsI», B TOM YUCIE KaK Pe3yabTaTy HHTEIIIeK-
TyalIbHOH JiedaTeIbHOCTH. PaccMaTpuBaroTCs U MpaBOBble MEXAHMU3MBI, KOTOPbIE IPU3BaHbl YPETryJIUpo-
BaTh TAKO€ MHOTOTPaHHOE SIBJICHNE KaK «HH(popMaruss». CHopMynupoBaHbl BEIBOABI O TOM, YTO B CBSA3U
C M3HAYaJIbHOM HeMaTepUallbHbIM (MIeanbHbIH) npuponoi uMHbOpMaMU, B TOM YUCIE Ul LU €€
BOCIPHATHS, OHA HEPA3PBIBHO CBSA3aHA C COOTBETCTBYIOIINM MaTepHANbHBIM ((PU3NIECKIM) HOCHTENEM,
KOTOpBI BbIcTynaeT GpopMoil 171 ee 0OBEKTUBU3ALUM, TEM caMbIM (hOopMa U coaepxanue uHdopMau
HEpPa3pbhIBHO CBSI3HBI MEXIYy c000i B paMKax perjiaMeHTalud mpoliiecca oOMeHa HH(POpPMAIUH.
Ha ocHOBe OCYILECTBIEHHOIO HCCIEJOBAHUS aBTOPBlI ONPEAEIAIOT U OOOCHOBBIBAIOT KOHIIEIIIHIO
CHCTeMaTH3allii IIPaBOBBIX PEXMMOB HHGOPMAIMH, B OCHOBE KOTOPOH JIeKaT YpOBHH ee
00BEKTHBU3ALIUH.

KioueBble ciioBa: peXUMBI JOCTyna HHGOPMAIMH, TPaBOBOAsT OXPaHA M 3alIUTa Pe3yJbTaToB
UHTEJIEKTYaJIbHOM esTeNbHOCTY, MH(GOPMAllMOHHO-KOMMYHUKAIIMOHHBIX TEXHOJIOI MY, HEB3aUMO3aMe-
HsI€MbIC TOKEHbI

KonpuKT HHTepecoB. ABTOPBI 3asBJIAIOT 00 OTCYTCTBUU KOH(IMKTa HHTEPECOB.

Bxuian aBTOpPOB: HEpas/leIbHOE COABTOPCTBO.

®uHaHcupoBaHue. VccienoBanue BBITOMHEHO Ipu ¢puHAHCOBOM noaaepxke I'panta [Ipezunenrta
P® No HIII-3270.2022.2 «DBOIONMS WIH PEBOJIOLHUS TPAKIAHCKOTO CYIOPOU3BOJICTBA: U(PPOBHU3a-
1YsL 4epe3 NPU3MY UCKYCCTBEHHOI'O MHTEIIIEKTay.

TIocmynuna 6 pedakyuro: 06 oxkmsabpsa 2022 e.
IHpunama x newamu: 15 uons 2023 e.

Jast uuTupoBaHus:

Odintsov S.V., Lazareva E.A. The levels of information objectification in the context
of legal protection ability / RUDN Journal of Law. 2023. T.27. Ne 3. C. 670-685.
https://doi.org/10.22363/2313-2337-2023-27-3-670-685

Introduction

With regards to the technological development and digitalization of many spheres of
the economy and social relations, new challenges arise for legal doctrine and science. They
focus on the emergence of new virtual objects that have real economic value and are in
turnover, however, legal regulation of such objects has not been formed. In this regard, it
is proposed to determine their legal status using the concept of material space (and its units)
in combination with the new provisions of legislation regulating information and
communication technologies. Whereas the volume of information is constantly increasing
in the conditions of innovative technologies rapid development, the importance and
specifics of this phenomenon have led to the emergence of different legal regimes.
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The information continues to occupy a fundamentally important place in the modern
world. Among other things, this is evidenced by the stable dynamics of the growth of the
volume of information: in 2006, 0.16 zettabytes were generated by mankind; according to
statistics for 2011, the volume of generated data was already 1.8 zettabayt'; in 2012 —
2.8 zettabayt’; for 2018, IDC’s analytics cites a figure of 33 zettabytes®, predicting an
increase in the volume of information to 175 zettabytes by 2025%. The situation with a
gradual increase in the volume of information illustrates the demand for information,
which, in turn, justifies the designation of the post-industrial information era of the
knowledge society.

Information continuously accompanies a person during the life: everyone has a name
and surname, which is personal data; under his name a person enters legal relations.
Moreover, a person has certain rights arising from his name when engaged in a creative
work, science or art (a pseudonym is also a means of individualization). People have
already learned to extract certain commercial benefits from the fact of information
ownership, for example, using the production secret in business activities and preventing
leakage of information to third parties; for the purpose of selling goods, works and services,
commercial entities actively use advertising not only to convey certain information about
characteristics and features to the counterparties but also to offer a potential consumer a
product relevant to meet their needs by analyzing their personal data and actions in the
global public network Internet; social networks also collect and analyze information about
users to offer more interesting publics, groups, communities, thereby helping them find
their audience that allow to improve their financial welfare.

The modern material content of the economy and commercial turnover is being
completely transformed under the influence and introduction of information (digital)
technologies. Within the framework of the digital revolution, the borderline between users
of these technologies and their creators and copyright holders practically disappears, since
digital technologies are not so much tools as processes that subjects adapt to their needs,
i.e., transform, modify and develop (Odintsov, 2019).

Information essence and interpretation

Due to the ever-increasing volume of information in the modern world, and its
significance, it is highly essential to understand its nature and consider the current situation
with its regulation. Legal regulation is aimed at coordinating public relations by
establishing certain prohibitions and permits in regulatory acts. The rules of law may both
prescribe proper behavior to the subjects of law and, accordingly, give freedom of
expression: to act in accordance with their will and independently, by concluding contracts
and agreements, to set conduct frameworks and rules for themselves and other subjects, to
create and endow each other with a certain scope of duties.

' Luggage storage. Available at: https:/special. kommersant.ru/hranitel-spokojstviya-oceanstor-dorado-

huawei/kamera.html. [Accessed 11th April 2022].

2 BigData shagaet po planete. Rossiiskaya Gazeta. Available at: https://rg.ru/2013/05/14/infa-site.html
[Accessed 11th April 2022].

3 The growth of the volume of information — the realities of the digital universe. Available at:
http://tssonline.ru/articles2/fix-corp/rost-obema-informatsii--realii-tsifrovoy-vselennoy. [Accessed 11th April
2022].

4 Information accumulation. How to safely and securely store data in the clouds. N+1. Available at:
https://nplus]1.ru/material/2019/12/20/akronis. [Accessed 11th April 2022].
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The Russian legislation gives definition to information which is enshrined in
Article 2 of Federal Law No. 149-FZ of 27.07.2006 On Information, Information
Technologies and Information Protection (hereinafter the Federal Law on Information). It
reads as follows: information is messages, data regardless of the form of their presentation”.
It is worth noting that this formulation opens the possibility of rather extensive
interpretation. For example, Alexey P. Voevodin notes that the definition of information
“cannot be derived from the information itself, separately from its functions and place, in
isolation from the context: he also argues that in order to understand this phenomenon,
scientists tend to objectify information, attribute it to things” (Voevodin, 2014). It is so
since information is a multifaceted and complex phenomenon that permeates all spheres of
the modern world and society and challenges legal science and legislator to identify a
structural and integrated approach to its regulation.

Sergey 1. Ozhegov defines the word information in the Explanatory Dictionary of the
Russian language as follows: 1 awareness of surrounding world and processes, perceived
by a person or a special device (specific); 2 reports notifying about the state of things and/or
situation"®. It suggests some knowledge about something, so it has some content. However,
in order to gain access to this content a person or device needs certain necessary conditions.

To begin with, a person interacts with the outside world through senses: surrounding
objects are visible due to the diffuse reflection of light from their surfaces (light emission)
and its capture by the organs of vision (eye retina); sound waves (sounds) are heard due to
the eardrum, and so on. By analogy, devices that mankind creates also possess sensors and
transducers capable of detecting light, waves and other environmental influences. In other
words, we are talking about the “first signal system” as “a set of analyzers that perceive
environmental signals coming through senses (feelings of color, smell, sound, taste, tactile
sensations, and visual images™’. Therefore, the target receiver of external signals, i.e.,
information, must demonstrate appropriate capabilities for this.

However, we should mention that information should be dressed in a form. Since
people, things and other natural objects and phenomena are objects of the physical world,
their interaction with each other is possible due to their material embodiment and certain
properties under the rules of physics, chemistry and/or biology. Therefore, a person or
communication device, including computer, must be objectified to interact with
information. This does not mean that information does not exist in the nature without
physical embodiment, however, for a person and a computer, it may exist, only and
exclusively, with the mediating material carrier. Moreover, the form of information must
be suitable for appropriate acquisition. For example, the photo camera that works due to
the perception of light emission will not be able to detect sound vibrations, so the
information they carry will not be perceived. The photo camera must be equipped with a
sensitive microphone to take in such information. Thus, the primary condition for the
perception of information is its embodiment in a material form. At the same time, the form
in which information is expressed and its relationship with the properties and potential

5> Federal Law No. 149-FZ of 27.07.2006 On Information, Information Technologies and Information
Protection.  Available at:  https://www.consultant.ru/document/cons_doc LAW _61798/.  [Accessed
12th September 2022].

% Ozhegov S.I. Defining Dictionary. Available at: http://www.endic.ru/ozhegov/Informacija-11081.html.
[Accessed 12th October 2022].

7 Dud'ev V. P. (2008) Psychomotorics. Reference book. Moskow, Vlados Publ. (in Russian).
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(functionality) of the receiver are also criteria for obtaining and perceiving the essence
(content) of information, including its interpretation.

Scientific and technological progress in all manifestations of Industry 4.0 of the
modern world allows to transfer information from one material carrier to another without
difficulty and, therefore, possibility of disseminating information and its accessibility has
increased. However, the condition of the need for the material embodiment of information
continues to operate invariably (at least for now). As a result, the need to ensure legal
protection of information continues to be of fundamental significance (e.g., the use of
cryptographic methods of information encryption).

It is particularly noteworthy that Dmitry N. Ushakov draws attention to the fact that
the word / term information can only be used in the singular, that may indicate the property
of its homogeneity, inseparability, and integrity®. Incidentally, the same applies to the
integrity of the term data (in Russian and English). The information content, that is,
information being an object of legal turnover, unlike things isolated by physical parameters,
objects of material world, does not have spatial, habitual frameworks. At the same time,
data, which legally explains the term information, is often used as a synonym.

Information as a result of intellectual activity

In his study of legal relations within the framework of copyright Alexander P. Sergeev
asserts that it is possible to describe information in terms of intellectual activity (Sergeev,
1994). The example is know-how’. In accordance with Article 1465 of the Civil Code of
the Russian Federation, "the data of any nature (production, technical, economic,
organizational and/or others) on the results of intellectual activity in the scientific and
technical sphere and on the methods of professional activity is recognized as a secret of
production (know-how)"; however, it must be of certain commercial value, potential or
actual, which is determined by lack of such information by third parties. In view of this, it
may be concluded that know-how refers to information known to a limited number of
people, therefore, the legal protection of its content is important. Further, the above article
provides the conditions for such protection: “...if third parties do not have free access to
such information on a legal basis and the owner of such information takes reasonable
measures to maintain its confidentiality, including by introducing a commercial secret
regime”'’. These conditions are mainly aimed at maintaining information secrecy for third
parties; however, production secret is also the result of intellectual activity. In fact, a
copyright holder has an exclusive right to his intellectual property, which he can dispose
of at his discretion, including, to conclude an alienation deal, as well as license agreements
with other civil law subjects or to use the results of intellectual activity independently.
There is an opinion that “keeping the details of production for some time “in secret” is not
enjoyment, since enjoyment suggests employment of useful features, in this case,
information (data)” (Slesaryuk, 2022).

The patent rights also protect the content of the result of intellectual activity; the
regime of restricted access to information is maintained only until application for such a

8 Ushakov's explanatory dictionary online. Available at: https://ushakovdictionary.ru/?ysclid=ljwn1b17
01896105564. [Accessed 12th October 2022].

9Civil Code of the Russian Federation, part 4. Available at: https:/www.consultant.ru/document/
cons_doc LAW_64629/. [Accessed 12th September 2022].

10" Civil Code of the Russian Federation, part 4. Available at: https:/www.consultant.ru/document/
cons_doc LAW _64629/. [Accessed 12th September 2022].
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patent is approved, then the content becomes publicly known and is posted on the official
website of the Federal Service for Intellectual Property (Rospatent). Thus, the holder of the
patent is also included to general access, therefore, in case of illegal use of the result of
intellectual activity, the patent holder will have to put less effort into proving his exclusive
right than the copyright holder of a trade secret, when keeping the content secret entails
hiding information about the owner. The authorized entity (Rospatent) allows to publicly
certify that the patent holder owns the particular result of intellectual activity.

Despite the fact that know-how and inventions, utility models and industrial designs
are subject to exclusive rights, the mechanism of legal protection differs since it relies more
on the protection of exclusive rights, while legal protection of a trade secret (know-how) is
based on the regime of limited access to the result of intellectual activity. Thus, we can
conclude that for a certain category of information, more precisely, for the result of
intellectual activity, including industrial property, not only the right of access, but also
exclusive rights may be established. In some cases, a person may have access to the content
of a patent, but he will not have any legitimate grounds to use its content. Unlike patent
law, it is believed that copyright in works of science, literature and art, including computer
programs vested with the exclusive right, protects most of all the form of the result of
intellectual activity. As it is enshrined in paragraph 5 of Article 1259 of the Civil Code of
the Russian Federation, “methods, ideas, solutions of technical, organizational or other
tasks, principles of discovery, methods of facts, programming languages, geological
information about the subsoil may not be objects of copyright™'!. The same principle is set
out in Article 2 of the Treaty of the World Intellectual Property Organization on
Performances and Phonograms of 20.12.1996'%. Consequently, an improperly placed result
of intellectual activity (content) on a tangible medium (form) may significantly affect such
a medium, including its tradability.

In accordance with Article 1256 of the Civil Code, a prerequisite for the emergence
of an exclusive right to such results of intellectual activity is their expression in an objective
form. At the same time, the information (data) must also be objectified to be able to interact
with it. In this connection the question arises: what is the form of the result of intellectual
activity that entails the proper legal protection? Most experts are of the opinion that the
form of the work is ideal non-material and intangible object. For example, it is argued that
creation of the form of mental image is a cognitive process within the invisible, spiritual
and moral world; “in the first moments of creative process, the author first abstractly
constructs an image, and only then embodies it in material reality” (Vitko, 2019). Ekaterina
A. Fleishits asserts that “the products of creativity expressed in the objective form of the
author's thoughts are protected by law. These thoughts are expressed in a certain verbal
form in a literary work. Copyright in a musical work protects the pattern of sounds that the
author designed in his mind. Copyright in a work of fine art protects the author’s thoughts
and experiences expressed with the help of colors in the picture, with the help of the
material of sculpture, etc.” (Fleishits, 2015:440—441). In such approach, one can trace the
Platonic concept of an idea as a prototype of a thing that allows it to materialize.

As a conditional apotheosis, one should consider the concept of owning works of
digital art indirectly by non-fungible tokens (NFTs), that is, when the relevant information

1 Civil Code of the Russian Federation, Part 4. Available at: https://www.consultant.ru/document/cons_
doc LAW_64629/. [Accessed 12th September 2022].

12 World Intellectual Property Organization Performances and Phonograms Treaty (WPPT). Available at:
http://www.wipo.int/wipolex/ru/details.jsp?id=12743. [Accessed 15th September 2022].
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about a certain asset, unique in nature (although not necessarily exclusively virtual), is
placed in the blockchain network (distributed and, as a rule, decentralized registry)
including with the possibility of turnover using so-called smart contracts. As for the
features and parameters of protecting the owner’s rights in the original, its value will only
increase with unauthorized use (copying, distribution), since it is accompanied with
dissemination of information about the original.

Metaphysics of information

In view of the above, it is worth noting that it is not entirely correct to designate a
thought/idea as definitely something intangible. Human thoughts in terms of neurobiology
are nerve impulses that move through neural networks; such a phenomenon may probably
be called intangible, at least, it is very difficult to feel it with the sense organ, the skin, but
we cannot assert that this phenomenon is intangible since human brain consists
of matter (Deputat, Gribanov & Nekhoroshkova, 2012). The perception of information
cannot be carried out without its objectification, and since there are devices (e.g.,
electroencephalograph) capable of reading brain activity, the information in the neural
network can be considered objectively expressed. We believe that understanding the data,
as well as subsequent conclusions concerning the content and form, will be useful in the
future. Jurisprudence faces an acute problem in regulating information with the advent of
publicly available technologies capable of reading and recognizing nerve impulses so the
process of objectifying meaning will be significantly reduced. For example, in 2021,
Neuralink Corporation successfully implanted a chip into the monkey's brain, which reads
brain activity and allows the power of thought to control a computer game'*. Early in 2022
it announced clinical trials on humans as part of the above-mentioned project'.

As a result, a thought/idea may be represented in two elements: neural (physico-
chemical and biological) activity, which embodies the material aspect, and semantic
(essential-meaningful), the ideal component, which the above authors wrote about. Truly
intangible is meaning; it is the essence and content of the information itself. It should be
emphasized that objectification of non-material meaning may have several levels of
expression. However, we allow that there is an intermediate component in the inseparable
link of “information — material carrier”. Hans-Georg Gadamer laid foundation of modern
philosophical hermeneutics, engaged in text interpretation, reconstruction, and construction
of meaning. Prior, Frederic Paulhan, who introduced the distinction between the meaning
of'a word (as part of a text) and its sense, argued that the latter is determined by the context.
Lev S. Vygotsky introduced the concept of subtext coined by Konstantin S. Stanislavski,
who understood subtext as a generator of sense in the theater and/or as an indication of the
motive of the act. According to Vygotsky, it is from the subtext (not from the context), that
sense is derived (Vygotsky, 1982).

As an illustration, we will trace the literary work’s path from its idea to objectification
in the form of a text on paper. The essential content initially arises in the form of a
thought/idea in a completely physical (material) brain. Then the thought acquires a verbal

13 Elon Musk’s Neuralink Allows Monkey to Play Video Games with its Mind [Electronic resource].
Available at: https://finance.yahoo.com/news/elon-musks-neuralink-chip-allows-233055862.html. [Accessed
15th October 2022].

14 Musk’s Brain Chip Company is Looking for a Human trial leader. Forbes. Available at:
https://www.forbes.ru/tekhnologii/453133-sozdausaa-cip-dla-mozga-kompania-maska-nacala-poiski-
rukovoditela-ispytanij-na-ludah. [Accessed 15th October 2022].
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expression. The text of literary work consists of words, and words consist of letters, that is,
signs to which certain sound (phonetic) and pictorial designations (mediations) are assigned
in spite that they are different in each language. Thus, words can be expressed both orally
and in writing, but in any case, they are a certain ordered set of sound or written symbols.

And when it comes to the norms of law, the concept of formalization of relations is
applied; the term stems from form, which is associated with appropriate objectified signs
and symbols whose significance was indicated by researchers of the Enlightenment era'”.
Visible signs and symbols are important for legal protection of property rights and objects,
e.g., border markers of land boundaries and trademarks.

The sign and symbolic level of information
and the meaning (significance) of the sequence

To begin with, it is essential to address the science whose object of study is
information — to computer science. It defines the code as an algorithm for matching each
specific message with a strictly defined combination of characters (symbols, signs, or
signals); code is also a separate combination of such symbols (signs) — a word'®. There are
several generally accepted standards for encoding text in binary code, e.g., the ASCII table
has become the international standard for personal computers. In accordance with it, the
capital letter “A” from the Russian alphabet in the binary system looks like 11000000, and
the lowercase “a” looks like 11100000"".

Beside the mentioned first signal system, according to the construction of the “second
signal system” formulated by Ivan P. Pavlov, a word (as a signal, an abstract system of
sounds) in the framework of written and oral speech, as well as manifestations of abstract
logical thinking, sets up “effective forms of information exchange between people when
conditional signals of an individual acquire certain values and significance accepted by the
group” (Pavlov, 1951). For perception and subsequent interpretation of information, it is
necessary to consider the meaning of symbols and their sequences including when
analyzing the form and content of work as a result of intellectual activity. For perception
of corresponding symbols, a physical data carrier or a text editor / program is needed to
display the letters on paper. It should be noted that symbols themselves have their own
boundaries, and when they form words, collocations and phrases, they form such
boundaries. This level of objectification, existing at the junction of the intangible and
physical components, is notable for the fact that such symbols, although they have their
own contours, may be placed on any matter (carriers), including electronic and digital, and
that is why they may be called quasi-material, but not material in full. L. Thorne McCarty
emphasizes: “the reification of relationships accords with common linguistic practice,
which means that it has become part of legal practice as well (McCarty, 1989).

Johann Gottlieb Fichte, who put forward the idea of protecting the form of the work,
distinguished two elements: “Korperliche — physical, to which he referred paper, and
Geistiges — ideal, which in turn he divided into Materielle — matter (the content of the book
and the idea presented in it) and Form, in which connection, phrases and words thoughts
and ideas are presented” (Fichte, 1793). Josef Kohler also drew attention to “the language
in which the work is written, and the sequence in dividing the form into internal and

15 Du Cange et €l. Glossarium ad scriptores mediae et infimae latinitatis. 1733. V. III. Art. ‘Investitura’.
Col. 1520

16 https://dic.academic.ru/dic.nsf/ruwiki/110856

17 ASCII table. Available at: http://school497.ru/download/u/02/les10/les.html#n
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external" (Kohler, 1880). V.S. Vitko argues that “the law understands something different
by the objective form of a work: it means any external expression of the ideas, thoughts,
images of the author in a concrete form accessible to perception by human feelings: orally,
in writing, as a drawing, etc. Eduard P. Gavrilov identifies “theme, storyline, idea and
morality as the content of the work, and language, character traits, artistic images and
sequence of the event narrative refers to the form, which he interprets as a way of
expression and existence of content”. In this connection, he subsequently comes to the
conclusion that “the elements of the content of work are not protected by copyright unless
they are used in the form of the work, which indicates the inseparable connection of form
and content” (Gavrilov, 2010). Although it may be argued that the features of characters,
artistic images and the sequence of the event narrative, which are pointed out by Gavrilov,
do not relate to the characters and their sequence.

In such a result of intellectual activity as an image, there is also an objectification of
the content into symbols. If we analyze a digital photograph, we may argue that the content
of the image is represented in the form of color symbols (pixels) arranged relatively to each
other in two-dimensional space in contrast to a text, where the symbols (usually letters) are
arranged linearly. Colored elements of the same category, e.g., spectral yellow (with a
wavelength of electromagnetic radiation from 550 to 590 nm), may form a circle. With a
high probability, most people will have an association with the sun in the sky: a person
“thinks out” the meaning based on previously acquired knowledge and what he has already
seen, experienced and remembers (in his subjective interpretation). Artistic images,
character traits and events also relate more to what and how a person perceives based on
his experience and previous emotions. But at the same time, they are all reflected by means
of symbols (letters) that are composed into words and phrases. The images that arise in the
subject are the entity clothed in a symbolic form, which, in turn, also has a form —
a material carrier.

However, it should be borne in mind that such an entity can be realized or perceived
by a person in different ways depending on numerous components, primarily related to the
person perceiving this information. Here it would be appropriate to recall the well-known
example used by Avram Noam Chomsky in the book Syntactic Structures, which, in fact,
led to the emergence of cognitive science (colorless green ideas sleep furiously) to
demonstrate the non-equivalence of the concepts of grammatical correctness and
meaningfulness (Chomsky, 1957).

But still, the sequence of characters/signs is of fundamental importance. For example,
using only three characters o, k, T, you can make six possible combinations in Russian;
three of them will be recognized as familiar: kom, kmo and mok. The meanings of these
words are not identical, which means that the semantic component also differs. We believe
that a certain interconnected symbol character sequence as an integrity that has essential
content for a person is supported by legal protection. However, it should be noted that not
every character/symbol sequence will be subject to legal protection, since the result of
intellectual activity must demonstrate a creative component invented by the author.

Gabriel F. Shershenevich distinguishes two possible ways of violating the author’s
rights to his work: “a) any repetition, for monetary gain, of a work of art in its entirety,
without the formal consent of the person who has the exclusive right to it, is called
counterfeiting or illegal copying..., b) repetition of separate parts from someone else's work
of art in one's own work is called plagiarism or illegal borrowing... It would be plagiarism
to select a group, figure, head, landscape and/or sea views from someone else's painting
and place it in your painting with the same pattern and lighting” (Shershenevich, 1907).
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Actual doctrinal interpretation of the text is as follows: “a semantically and logically
interconnected (through various lexical, grammatical, logical and other connections)
sequence of symbols, fixed (objectified) on a material medium (including in a virtual form,
indirectly on a material medium) and expressing human thought (statement, informative
message) or representing a set of lexical constructions, as well as a sequence of characters
in any programming language, symbol language or markup language (computer program
text), which can be read and understood by a person” (Ponkin & Redkina, 2019).

One of the tools for searching borrowings in the text are anti-plagiarism systems (as
software/application with elements of artificial intelligence and machine learning). The
mechanism/algorithm that checks the originality of the text first of all identifies the
borrowed parts which the software believes to be such. At the same time, such software
often uses hashing and shingle algorithms: splitting the text into separate small parts
(shingles) consisting of a certain number of characters, then the hash is calculated for each
shingle, which includes the content of the corresponding part of the text. Hashing is
necessary because it allows to convert any amount of information into a unique set of
characters relevant only to this array of incoming information. Thus, the software compares
hashes from the text being checked and texts contained in open sources on the global
Internet, as well as in its own plagiarism databases; the more similar, the lower the
percentage of originality is. In other words, we can assert that hashing is a process in which
information is written in characters other than the original ones.

Note that to identify violation of the author's rights to the work, a simple coincidence
of the sequence is not enough, since “a legitimate borrowing is subject to indication of the
author whose work is used and the source itself. In case of free use, other conditions are
required: when quoting its volume should be justified by the purpose of such an action”
(Rozhkova, 2021). Thus, the form of the work, which is protected by copyright, is a
symbolic level of expression of the content of information. Copyright protects a certain
sequence of symbols that reflects (mediates) the result of intellectual activity.

The sequence has already been fixed in the legislation, as in an audiovisual work,
which in paragraph 1 of Article 1263 of the Civil Code is defined as “a work consisting of
a fixed series of interconnected images (with or without the sound) designed for visual and
auditory (in the case of sound) perception with the aid of appropriate technical devices”'®.
Such sequence heavily contributes, as it allows to individualize the result of intellectual
activity and to distinguish it from another one. As a result of intellectual activity, a
sculptural work also contains a set of certain conventional symbols that are formed at the
molecular level as signs representing a certain part of the substance that preserves its
physical and chemical properties; they are related to each other and exist in this case in
three-dimensional space.

Interrelation and influence of legal regimes of different levels
of information objectification

Article 5 of the Federal Law on Information divides information by the criterion of
accessibility into public available and limited access'®. This classification allows to allocate

18 Civil Code of the Russian Federation, Part 4. Available at: https://www.consultant.ru/document/
cons_doc LAW 64629/ [Accessed 12th September 2022].

19 Federal Law No. 149-FZ of 27.07.2006 On Information, Information Technologies and
Information Protection. Available at: https://www.consultant.ru/document/cons_doc LAW_ 61798/ [Accessed
12th September 2022].
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the right to access information, or rather to its content, because the moment of access is
accompanied by the disclosure of its content; also, the grounds that legitimately allow
access to information are established. By legislatively establishing a restricted access
regime, state and commercial secrets, personal data including medical are protected.

In fact, there are expert opinions that the results of intellectual activity and means of
individualization are completely intangible by nature; it is evidenced by the provisions of
Article 129 of the Civil Code, which states that “all objects can be alienated or
transferred, with the exceptions being the result of intellectual activity and means of
individualization”®. However, the legislator did not establish impossibility of alienation
and transition from one subject to another for information that was considered an object of
law under Article 128 of the Civil Code for a certain period of time, and then was excluded.
As noted above, the Federal Law on Information discloses the concepts of access fo
information and its provision through the term transfer, which indicates the possibility of
such actions with information, in contrast to non-negotiable results of intellectual activity,
where not they themselves are transferred, but only the rights to them.

At the same time, it is doubtful that information itself, the copyright holder of which
is one subject with their private (exclusive) access, may be completely transferred to
another person. Since information tends to be copied and stored, including in the subject's
memory, there are few guarantees that all copies are transferred to the new copyright holder
and/or destroyed by the previous copyright holder. In this case, we can conclude that the
legal regime of limited and free access to information is protected precisely at the first level
of objectification, that is, the very meaning of information is protected. This is confirmed
by the fact that the meaning of information can be conveyed by different symbols, while
preserving its essential content, in relation to which only a few actions are possible: to find
out this information, or to be unaware. That is why the access mode is introduced to get
acquainted with the information/data and its meaning/content.

Full handover of rights to such information is certainly possible. It turns out that only
transfer of rights to information is possible, and not the object of the right itself. Then, even
if the former copyright holder uses the information, the rights to which have been
transferred to another person, he acts illegally. At the same time, the non-transferability of
the results of intellectual activity and means of individualization do not imply that the
licensor or the holder of the exclusive right is not obliged to transfer the result of intellectual
activity or means of individualization or at least its copy to the licensee or the acquirer of
exclusive rights. Without access to such an object of right, it is impossible to fully exercise
rights to it. For example, if a person acquires the right to use a work of art under a license
agreement (method of familiarization, reading), then the fact that the licensor does not
provide a copy of the work prevents the licensee from exercising the rights to this result of
intellectual activity. The same occurs with the rights to access information; without
information itself it is impossible to access it. Therefore, in any case, when concluding
transactions with respect to such objects of right, another element is necessary, i.e., transfer
of a material carrier containing information or its variety, in other words, the result of
intellectual activity and a means of individualization.

In view of the foregoing, agreements concerning the results of intellectual activity and
means of individualization are consensual. Using this analogy, we can conclude that all
agreements that formalize relations between subjects on transfer, use, and storage of

20 Civil Code of the Russian Federation, Part 1. Available at: https://www.consultant.ru/document/
cons_doc LAW 64629/ [Accessed 12th September 2022].
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information are consensual, that is, it is believed that the right passes at the moment of
reaching an agreement on all essential conditions, which is symbolized by signing the
agreement by authorized representatives of the parties.

Some experts argue that the statement Copyright protects the form, patent protects the
content is not true and refer to the example of industrial design, where patent law protects
the appearance of the product (Rozhkova, 2021). In this regard, design is protected, which
belongs to the second level of objectification of information and which, in accordance with
the norms of law, may also be protected by copyright; the legislator provides a choice. This
is confirmed by the Resolution of the Plenum of the Supreme Court of the Russian
Federation No. 10 of 23.04.2019 On Application of Part Four of the Civil Code of the
Russian Federation which reads as follows: “If, simultaneously with violation of the
exclusive right to use an industrial design, the exclusive right to use a work is violated
(Article 1270 of the Civil Code), both the copyright holder and the patent holder have the
right to protect it in the manner specified for protection of the relevant rights™*!. Despite
the fact that copyright protection of the result of intellectual activity arises from the moment
of its creation, the formalized process of establishing one's exclusive right by registering it
with a specialized body allows to reliably and publicly certify that a particular person has
the right to a certain result of intellectual activity. Such public placement in the unified
national Register allows for a fast, systematic and consolidated search for patents. For the
exclusive right to a trademark to arise, its registration is also necessary, but at the same
time the image of the trademark is an object of copyright that does not require mandatory
registration.

Despite the fact that different legal regimes are aimed at legal regulation of different
levels of objectification of information, content and form are always related. Returning to
the fact that copyright protects the form of a work, it is worth paying attention to the fact
that in practice there are cases when there are also certain rights to the content of the result
of intellectual activity, which is the object of copyright.

In recent years, the number of legal disputes concerning media personalities, where
photographers and photo agencies act as plaintiffs, has increased due to posting by media
personalities of their images on their social networks. Many of their pages are subject to
monetization, which means that the photos are used for commercial purposes. As a result,
the plaintiffs make financial claims since they have lost profit from images posted by media
personalities. For example, in July 2021 Integral Images Inc. initiated a lawsuit in the
District Court of the Central District of California to recover 150,000 dollars from Dua
Lipa, a singer from the United Kingdom®. Basically, such litigation usually ends in
amicable agreement by the parties involved in the case, while photographic elements are
subject to removal from social media pages®. In this case, the photograph is a form in
relation to what is depicted on it; in this example, a person is its content.

The legislation of the Russian Federation enshrines Article 152.2 of the Civil Code,
whose provisions establish legal protection for the image of a person while the image means

2l Resolution of the Plenum of the Supreme Court of the Russian Federation No. 10 of 23.04.2019 On
Application of Part Four of the Civil Code of the Russian Federation. Available at:
https://www.consultant.ru/document/cons_doc LAW_ 323470/ [Accessed 12th September 2022].

22 Integral Images, Inc. v. Dua Lipa. US District Court for the Central District of California. Available at:
https://dockets.justia.com/docket/california/cacdce/2:2021cv05470/825154. [Accessed 12th September 2022].
23 Yashina, V. Smile, you are being photographed: Who owns the copyright on the photo of the stars. Electronic
resource. Pravo.ru. 2022. Available at: https:/pravo.ru/story/239035/?utm_source=ip_club%2C+
vkontakte&utm_term=ip%2Bclub&utm_campaign=IP_CLUB. [Accessed 17th April 2022].
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not only photos, but also video recordings, as well as other images and works of art**. In
accordance with this legal norm, the use and publication of such result of intellectual
activity is possible only with the consent of this person. However, there are a number of
exceptions when such consent is not required. Firstly, a person who received a reward for
posing does not have the right to make demands on the author, since he acted within the
framework of a service agreement, which means that he has already given his consent to
use the image. Secondly, if the shooting location was publicly available, public event or
access to such a place was allowed for an unlimited number of people. Thirdly, the use of
the image without the person's consent is possible in the state, public or other common
interests. Thus, in the absence of the above conditions, the person recorded in the image
may affect the right of the author to dispose and use his result of intellectual activity. Thus,
in the absence of the above conditions, the person recorded in the image may challenge the
right of the author to dispose and use the result of intellectual activity.

Another example of the content impact on the form is recognition of a material carrier
as counterfeit and its withdrawal from circulation due to the illegal use of the results of
intellectual activity or the means of individualization expressed in it. Only a court may
recognize a material carrier as counterfeit (either duplicate goods or imitating goods).
However, these types of counterfeits should also include cases when the result of
intellectual activity finds another material embodiment for the purpose of selling the
material carrier itself; in this way, it serves to attract attention, using the achievements of
the copyright holder or another person lawfully using such a result of intellectual activity
in advertising and their business reputation.

As an example of the position of the Intellectual Property Court, we can cite the case
No. A79-12943/2018 establishing the following: in 2018 an individual entrepreneur sold a
set of toys created on images of the characters of Three Cats animated series; Network of
Television Stations, JSC, being the copyright holder of exclusive rights, filed a claim for
compensation for violation of the rights to five images of characters. Nevertheless, such a
claim was only partially satisfied, since the plaintiff did not prove that the characters are
independent result of intellectual activity; therefore, there is only one fact of violation of
exclusive rights, i.e., to an animated film. So, the applicant had to file claims to
compensation for copyright infringement on drawings, works of fine art, five characters, in
which case the claim could have been satisfied in full®.

To identify the counterfeit products, copyright holders often use the method of test
purchasing. Each method of using the result of intellectual activity or means of
individualization is recognized as a separate violation of the exclusive right of the copyright
holder, in accordance with paragraph 56 of the above-mentioned Resolution on Application
of Part Four of the Civil Code”, however, if such methods are aimed at obtaining a single
economic result, then this will be recognized as one fact of violation. To prevent the misuse
of the result of intellectual activity or means of individualization, other persons may also

24 Civil Code of the Russian Federation, Part 1. Available at: https://www.consultant.ru/document/
cons_doc LAW _ 64629/. [Accessed 12th September 2022].

25 Resolution of the Intellectual Property Court of the Russian Federation No. C01-1598/2019 of 28.02.2020
on case No. A79-12943/2018. Available at: https://online3.consultant.ru/cgi/online.cgi?req=doc&ts=
xTaV45TQnGwV lvkm&cacheid=12069E3B71CE7B7D1254E6D6F6F A94BA & mode=splus&rnd=MYi36A
&base=SIP&n=59048#0VcV45Tcli9TZqfv3. [Accessed 12th September 2022].

26 Plenum of the Supreme Court of the Russian Federation dated 23.04.2019 No. 10 "On the application of Part
Four of the Civil Code of the Russian Federation". Available at: https://www.consultant.ru/document/
cons_doc LAW 323470/. [Accessed 12th September 2022].
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be involved. Thus, the copyright holder of the exclusive rights to Angry Birds, a legal
entity — Rovio Entertainment Corporation — accused Wildberries trading platform
(marketplace) operator, where counterfeit goods were placed, with violation of the
applicant's rights, requested to remove the possibility of buying and selling such goods and
claimed appropriate compensation®’.

Conclusion

In view of the foregoing, we proceed from the fact that information (as data to a certain
extent relevant to a person/society) is a multifaceted phenomenon, and its definition as
multifaceted phenomenon includes, among other things, the features and properties of
information, the purpose of its creation, use, storage, transfer, destruction and
dissemination, the form of embodiment, the content's essence and so forth. The complexity
of interpreting information within the framework of its subjective perception by a person
depends not only on the literal content, but also on the context and the so-called subtext.
The definition of information will depend on the scope of application, on the purpose of
disclosure of this multifaceted phenomenon, as well as on the need to highlight certain
aspects. Law as a mechanism for legal regulation seeks to regulate such a complex
phenomenon. As a result of the research and legal regimes' analysis of information, as well
as its nature, it was found that any information is subject to perception and subsequent
interpretation indirectly through human senses (including the neural system) or appropriate
special device, and, as a rule, with a material carrier; there are several levels of information
objectification — intangible /ideal, sign and symbolic and material; the form and content of
information are interrelated, the right holder to the content may restrict the rights of the
form owner, in tis respect we have compared the legal regimes of information with the
levels of its objectification in order to systematize the legal regulation in the information
sphere.

We believe that this classification can also be used to program a genetic algorithm (as
a variant of a heuristic algorithm) for searching and interpreting information in the
framework of describing principles of functioning and regulating the use of artificial
intelligence.

Thus, there are three levels in the process of objectifying the information content:

1 intangible (ideal) — reflects the essence, core and original content of information (in
the form of ideas/thoughts), while legal regulation is mainly based on the regime of limited
or free access,

2 sign and symbolic (quasi-material) — characterized by a certain sequence and
interrelation of elements as an integrity that possesses essential content for a person and is
protected as a result of intellectual activity,

3 material (physical) — as a rule, these are things (object of turnover) being a subject
to jus in re norms to legal protection.

We suppose this version of the classification can also be used to program a genetic
algorithm (as a variant of a heuristic algorithm) to search for information and interpret it
within the framework of describing the principles of functioning and, in general, regulating
the use of artificial intelligence (AI).

27 Ptichki podalis' po yagody. Kommersant. Available at: https://www.kommersant.ru/doc/4791245.
(Accessed: 15.11.2022).
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As for trends and forecasts of the information circulation, first of all, it should be
mentioned that digital traces in information and communication environment are already
turning into the most sought-after and expensive commodity. Also, information in all its
manifestations is an integral part of virtual universes and meta-universes.
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Abstract. Artificial intelligence (AI) technologies are one of the most significant solutions that can
fundamentally change both public relations and the sphere of public legal relations. The goal of the
present research is to conduct a comparative analysis of existing approaches to the Al integration into the
sphere of public legal relations of foreign countries and Russia, with the subsequent determination of the
most effective constructive approaches to the formation of a regulatory policy regarding Al in Russia.
This goal is achieved through the study of the following issues: Strategic goal-setting in relation to Al in
Russia and other countries; Tactical implementation of Al integration into public legal relations and
possible solutions in order to ensure Al decision-making transparency; Model compensatory measures
that ensure Al safe integration into public relations in Russia. The object of the study comprises regulatory
sources, strategies, and other documents regulating the Al integration into the sphere of public legal
relations in Russia and foreign countries, judicial practice examples, and academic publications on the
issues under study. The research methodology incorporates a complex of modern philosophical, general
scientific, special scientific methods of cognition, including dialectical, systemic, structural-functional,
hermeneutic, comparative legal, formal legal (dogmatic), legal modeling methods, and some others. The
present research lays special emphasis on the implementation of a comparative legal study of the
approaches to and regulation of Al in the public sphere regarding various states experience. The general
scientific dialectical method has made it possible to consider the Al position in the legal field from the
point of view of the Al regulation variability and trends in the subsequent development thereof, and to
substantiate the advantages and disadvantages of various approaches to solve the respective issues, as
well. Additional emphasis is also laid on addressing the issues of the applied nature of the Al use in the
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field of public relations in Russia, taking into account the legal modeling and development of
compensatory measures within the authorities’ regulatory approaches.
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MoaenbHble noAXxoAbl K UHTErpaumMm NCKYCCTBEHHOIO MHTerNseKTa
B cchepy nyGnmnyHbIX NnpaBooTHOWEHN B Poccun
Ha 6a3e cpaBHUTENbLHOIO UCCNeAOBaHMUA ONbiTa 3apybeXHbIX CTpaH

A.P. ATadexoB' =<

Poccuiickuii yHUBEepCHTET NPYKOBI HAPOAOB, 2. Mocksa, Poccutickas Dedepayus
P<latabekov-ar@rudn.ru

AHHoOTauus. TeXHOIOrHH UCKYCCTBeHHOTO UHTEIekTa (M) sIBIAIOTCS OTHUM U3 3HAYUMBIX pe-
LIeHUH, cIOCOOHBIX (DYHIaMEHTaIbHO U3MEHUTD Kak OOIIeCTBEHHbIE OTHOUICHUS, TaK U cepy myOnny-
HBIX TpPaBOOTHOIIEHHU. Llenp wuccinenqoBaHWs — TPOBECTH CPABHUTENBHBIM aHAIM3 JAEHCTBYIOIINX
mosxo/10B 1o uHTerpaunu MU B chepy myOaMyHBIX MPaBOOTHOIIEHHH 3apyOexHbIX cTpaH u Poccuw,
C MOCJICYIOLIMM OTpe/ieieHueM Hanoboiee 3QPEeKTUBHBIX KOHCTPYKIIMOHHBIX IOJXO0/I0B )OPMUPOBAHUU
perynsaTuBHOM monuTHKH B oTHomeHnn WU B Poccun. YkazaHHas Lenb mojapasyMeBaeT H3y4eHHE
CIIEYIONINX BOIPOCOB: CTpaTerHueckoe menenonaranne B otHomeHnd MM B Poccun u 3apyOexHBIX
CTpaHax; TaKTU4YecKoe ucnonHeHne narerpanuu MU B chepy myOnuyHbIX TPaBOOTHOIIEHUH 1 BO3MOXK-
HBIC ITyTH PEIICHHs B LEeNIX 00eCedeH s IPO3PaYHOCTH NpUHATHA pemmenus VI1; MoaenpHble KOMITCH-
CHUpPYIOIIUE MEPONpPUATHS, oOeceunBatoIue Oe3zonacHyro uaTerpanuto M1 B cdhepy myOnuuHbIX paBo-
otHomeHu#t Poccun. OOBEKT HCClIeOBaHMS — HOPMATHBHBIE IOKYMEHTBI, CTPaTe€rWd, M HWHbIE
JOKYMEHTBI perllaMeHTHpYIoIe Bonpockl uHTerpauun MU B cdepy myOnMYHBIX HMpaBOOTHOIICHUN
Poccun n 3apyOexHBIX CTpaH, CyAeOHas NpakThKa, akageMHdyecKue IyOIMKaluy MO HCCIeayeMOon
npobiiemMaTike. MeToJ0JIOTHS HCCIIEOBaHUS MHTEIPUPYET KOMILIEKC COBPEMEHHBIX (HIOCO(PCKUX,
OOIIeHayYHBIX, CHEIUaIbHO-HAYYHBIX METOJOB ITO3HAHMS, BKIIOYAs THATEKTHYECKUH, CHCTEMHBIH,
CTPYKTYPHO-(GYHKIIMOHAIBHBIH, TepMEHEBTUUECKUN, CPaBHUTEILHO-PAaBOBOH, (HopManbHO-IopHIYe-
CKHH (IoTMaTH4ecKuii), METO/1 IPaBOBOTO MOJIETUPOBAHUS U JIp. B paMkax HacTOAIIEro UCCIET0BaHUS
JenaeTcss 0COObIH aKIEHT Ha OCYIIECTBIEHUN CPABHUTEIHLHOTO IPAaBOBOTO HCCIEIOBAHUS MOJAXOI0B U
perymupoanus U B myOnnaHOH chepe Ha OCHOBAaHUH OITBITA PA3IMIHBIX rocyaapcTs. OOIeHayYHbIH
JTUAJIEKTUYECKUIl METOJ Jajl BO3MOXHOCTh PaccMOTpeTh mnoisiokeHune M B mpaBoBOM Mojie € TOUKH
3peHHs BAPHATUBHOCTH PETrYJIMPOBAHUS U TEHICHIIUHN MTOCIIEIYIOLIET0 Pa3BUTHA PETyIMPOBAHUS yKa3aH-
HOM TCXHOJIOT'UH, O6OCHOBaTI> JOCTOUMHCTBA U HEAOCTATKH PA3JIMIHBIX MMOJAXO0J0B K PEIICHUIO BOIIPOCOB.
JlONOTHUTENBHBIN aKIEHT TaKXKe CleflaH Ha PelICHUH BOIPOCOB IMPUKIAJHOTO XapaKTepa MPUMEHEHHUs
WU B cdepe myOIUUHBIX MpaBOOTHOIIEHUH B Poccuu, ¢ y4eTOM NMpaBOBOrO MOAENUPOBAHMS U BbIpa-
0OTKH KOMITIEHCHPYIOIIHX MEPONPUSATHIT B paMKaX PEryJISTUBHBIX ITOIX0JI0B OPIaHOB BIIACTH.

Ki1ioueBble cj10Ba: CpaBHUTEIFHOE IPABOBOE UCCIIEJOBAHUE, 3JIEKTPOHHOE JIHI0, HH(POPMAIIOH-
HOE IPaBo, IPEUKTUBHOE IIPABO, HHTEIUIEKTYaJIbHOE MIPECIIeIOBAHIE

KonduukT unTepecoB. ABTOp 3asBNIseT 00 OTCYTCTBUHM KOH(INKTa HHTEPECOB.
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Introduction

The Al positioning in the legal field is one of the significant issues. The Al legal status
is assigned with a systemic role at the level of state institutions. This status is considered
both in the documents of the President of Russia and his speech’, and in the documents of
the Government of Russia’.

Regarding the doctrinal research, it should be noted that the elaboration of certain
issues has been provided both in the dissertations (Morhat, 2018; Marchenko, 2022;
Shchitova, 2022) and in fundamental scientific publications (Yastrebov, 2018a, b; Ponkin
& Redkina 2018; Momotov, 2021). Within these latter sources, special consideration
should be given to the research by O.A. Yastrebov (2018a), who notes the need to improve
administrative law and make appropriate changes to the Code of Administrative Offenses,
taking into account the emergence of new technologies in the field of artificial intelligence.

A similar position is underscored by German lawyer Scherer (Scherer, 2016), who
underlines the need to develop the legal regulation of Al, including mechanisms of tort
liability regarding Al systems, joint liability for the use of non-certified Al products, etc.

A diametrical position is taken by a number of scholars (Bryson, Diamantis, & Grant,
2017), who believe that the allocation of a separate legal personality for Al can weaken the
human legal position. We should also keep in mind that some researchers view current
legal entity-based add-ons for Al as the vulnerable ones due to Al-limited exposure to
administrative and criminal liability (Chopra, & White, 2004).

Strategic goal setting in relation to Al in Russia and foreign countries

As far as the Al positioning in the field of public relations regarding foreign countries
trends is concerned, it should be taken into account that a number of foreign countries have
set up specific departments, developed strategic documents and shaped a target vision of
Al, including its positioning in the field of public relations.

Thus, in Germany, the implementation of Al regulation is entrusted to the Federal
Ministry of Digital Technologies and Transport, which is reflected in the regulatory policy

! Decree of the President of the Russian Federation No. 490 of October 10, 2019 "On the development of
artificial intelligence in the Russian Federation".

2 Decree of the Government of the Russian Federation No. 2129-r of August 19, 2020 "On the Concept for the
development of regulation of relations in the field of artificial intelligence technologies and robotics for the
period up to 2024".

688 AJIMMHNUCTPATUBHOE N1 ®UHAHCOBOE ITPABO



Atabekov A.R. RUDN Journal of Law. 2023. 27 (3), 686-699

in terms of forming an approach to the regulation of unmanned vehicles’. Regarding the
strategic planning angle, in 2018, the artificial intelligence strategy was approved’. The
document establishes a set of measures to integrate Al into the public segment, increase the
availability of public data and develop tools in the field of ethics and transparency in Al
decision-making process’.

As far as France is concerned, a national strategy for Al development was announced
by the French President in 2018°. As part of this strategy, priority areas for the development
of Al for the public sector have been identified, namely the openness of data, participation
in the ecosystem formation, the study of ethical issues and the adaptation of national
approaches to regulation with a pan-European approach. The Ministry of Economy,
Finance, Industrial and Digital Sovereignty is the central authority that is responsible for
the AI’. The Al basic specialization for the public regulation purposes covers the medical
field®, the protection of the basic rights and freedoms of the population (data related to
physical identification’, the proper and safe processing of personal data'’, development of
uniform standards and principles for AI'' certification products). It should also be
highlighted that in this country the issue of judicial component regulation, including
predictive justice, is being actively worked out. In addition to the digitization and
publication of the data required by the trial (art. L.111-13 of the Code of Judicial
Organization'?), the Courts of Appeal of Rennes and Douai have been testing Al for the
purposes of implementing predictive justice'.

3 Tasks and goals implemented by the Federal Ministry of Digital Technologies and Transport of Germany.
Available at: https://bmdv.bund.de/DE/Ministerium/Aufgaben-Struktur/aufgaben-struktur.html. [Accessed
20th January 2023].

4 Germany: Artificial Intelligence Strategy. Available at: https:/ec.europa.eu/knowledge4policy/publication/
germany-artificial-intelligence-strategy en [Accessed 20th January 2023].

5 Strategie Kiinstliche Intelligenz der Bundesregierung, November 2018. Available at: https://www.ki-
strategie-deutschland.de/. [Accessed 20th January 2023].

¢ Villani, C., Bonnet, Y., Berthet, C., Levin, F., Schoenauer, M., Cornut, A.C. & Rondepierre, B. Donner un
sens a I’intelligence artificielle: pour une stratégic nationale et européenne. Conseil national du numérique.
2018.

7 Website of the Ministry of Economics, Finance and Industrial and Digital Sovereignty of France. Available
at: https://www.economie.gouv.fr/ministeres# [Accessed 20th January 2023].

8 PROJET DE LOI relatif a la bioéthique ASSEMBLEE NATIONALE No. 2187. Available at:
https://www.assemblee-nationale.fr/dyn/15/textes/115b2187 projet-loi. [Accessed 20th January 2023].

°La necessaire regulation de la reconnaissance faciale. Available at: https:/cnnumerique.fr/
regulation_reconnaissance faciale. [Accessed 20th January 2023].

19 How can humans keep the upper hand? The ethical matters raised by algorithms and artificial intelligence.
Reported by CNIL. Available at:https://www.cnil.fr/en/how-can-humans-keep-upper-hand-report-ethical-
matters-raised-algorithms-and-artificial-intelligence. [Accessed 20th January 2023].

1 Grands Défis 1 Program "Confiance.ai": un collectif de 13 industriels et académiques frangais reléve le défi
de l'industrialisation de l'intelligence artificielle (IA) pour les produits et services critiques. Available at:
https://www.gouvernement.fr/grands-defis-1-programme-confianceai-un-collectif-de-13-industriels-et-
academiques-francais-releve. [Accessed 20th January 2023].

12 Code de l'organisation judiciaire. Available at: https://www.legifrance.gouv.fi/. [Accessed 20th January
2023].

13 CEPEJ, European Ethical Charter on the use of Artificial Intelligence in judicial systems and their
environment Available at: https://rm.coe.int/ethical-charter-en-for-publication-4-december-2018/16808{699c.
[Accessed 20th January 2023].
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In the US, the national Al strategy is driven by the 2020'* National Initiative. This
document contains the ambitious goal of the country’s absolute leadership in this industry,
with an understanding of the consequences of this technology impact on all sectors of the
economy (potential transformation of labor relations and social implications).
Accompanying documents were issued by the President of the United States (Executive
Orders 13960"° and 13859'°), which complement the provisions of this strategy in the
context of scientifically applied activities and Al integration into the public administration.
In addition, the AI In Government Act of 2020 (Section U, Section I)!” defines the mandate
of the Al Center of Excellence (GSA Al), which is the aggregator of best practices for Al
integration into public affairs. However, it is difficult to identify a single document that
specifies the ultimate goal of Al integration in public legal relations fields (since each
federal authority formulates its own goals (defense'®, healthcare'’, justicezo, etc.), the
assessment of the funds spending efficiency by the department and other resources for
integrating Al is carried out through an annual audit.

While turning to China, one can see that the state has been developing approaches to
the integration of Al since 2015 as part of the state policy. The 13" Five-Year Development
Plan*' for the 2016-2020 period takes into account, among other things, the need for the Al
full integration in the legal proceedings, including administrative justice. Regarding this
period, the goal-setting covers the formation of such areas as intelligent case resolution,
intelligent litigation, and intelligent evaluation of materials and evidence (Xu, 2017).
Mention should be made of the fact that China, in terms of integrating e-justice and, most
importantly, Al justice, has achieved significant results due to the Al implementation pilot
mode (system 106) (Cui, 2020) in Shanghai**. China is one of the crucial players in the

14 Division e-national artificial intelligence initiative Act of 2020. Available at: https://www.congress.gov/116/
crpt/hrpt617/CRPT-116hrpt617.pdf#page=1210. [Accessed 20th January 2023].

15 Promoting the Use of Trustworthy Artificial Intelligence in the Federal Government a Presidential Document
by the Executive Office of the President on 12/08/2020. Available at: https://www.federalregister.gov/
documents/2020/12/08/2020-27065/promoting-the-use-of-trustworthy-artificial-intelligence-in-the-federal-
government. [Accessed 20th January 2023].

16 Maintaining American Leadership in Artificial Intelligence A Presidential Document by the Executive Office
of the President on 02.14.29. Available at: https://www.federalregister.gov/documents/2019/02/14/2019-
02544/maintaining-american-leadership-in-artificial-intelligence. [Accessed 20th January 2023].

17 DIVISION U-HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS PROVISIONS TITLE I-Al
IN GOVERNMENT ACT OF 2020. Available at: https://www.congress.gov/116/bills/hr133/BILLS-
116hr133enr.pdf#page=1105. [Accessed 20th January 2023].

18 U.S. department of defense responsible artificial intelligence strategy and implementation pathway prepared
by the DoD Responsible AI Working Council in accordance with the memorandum issued by Deputy Secretary
of Defense Kathleen Hicks on May 26, 2021, Implementing Responsible Artificial Intelligence in the
Department of Defense. (2022). Available at: https://media.defense.gov/2022/Jun/22/2003022604/-1/-
1/0/Department-of-Defense-Responsible-Artificial-Intelligence-Strategy-and-Implementation-Pathway . PDF.
[Accessed 20th January 2023].

19 U.S. Department of Health and Human Services Artificial Intelligence (AI) Strategy. Available at:
https://www.hhs.gov/sites/default/files/final-hhs-ai-strategy.pdf. [Accessed 20th January 2023].

20 Artificial Intelligence Strategy for the U.S. Department of Justice (2020) Available at:
https://www justice.gov/jmd/page/file/1364706/download. [Accessed 20th January 2023].

21 The 13th Five-Year Plan For Economic and Social Development of the People’s Republic of China (2016—
2020), Available at: http://en.ndrc.gov.cn/newsrelease/201612/P020161207645765233498.pdf. [Accessed
20th January 2023].

22 President Xi says Shanghai can 'pioneer’ reform, innovation. Available at: https://www.globaltimes.cn/
content/972078.shtml. [Accessed 20th January 2023].
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global market regarding the development of Al and its regulation. China has developed
over 1,200 national plans to regulate the Al application and integration into the public
sphere. However, it is critical to keep in mind that the number of legal acts does not always
contribute to the quality of regulation (accuracy and direct relevance of regulation). In
addition, there is lack of a centralized approach in China, since the country authorities are
guided by a “soft” regulatory policy based on the formation of books of white practices®
and the development of ethical aspects within the doctrinal framework®* (Zhang et al.,
2021; Liu, Shi 2020). Further, China plans to provide detailed approaches to Al regulation
by 2025%.

While elaborating on progressive approaches to Al and robotics regulation (in the
context of the program shell), one cannot fail to mention the experience of Saudi Arabia.
This is the only state that has risked setting a precedent for a formal equalization of the
rights of a robot and a human by granting the citizenship of the kingdom to robot Sophia®®.
It is necessary to single out the strategic document "Vision 2030"*’, which defines the basic
settings in the context of economic diversification, by investing oil and gas revenues in
technological solutions (including Al). Regarding the Kingdom of Saudi Arabia
authorities, the Saudi Arabia Department of Data and Artificial Intelligence (SDAIA)* has
been set up. It acts as the responsible authority for the Al systems deployment, that
incorporates the needs of the authorities, as well. Among the specific indicators that the
Kingdom of Saudi Arabia expects by 2030, it is possible to single out quantitative
indicators (requirements for the number of civil servants trained in working with Al
experts, positioning of the country in the world community in terms of data openness,
scientific and publication activities, and some other indicators, as well)*’.

Considering the documents of the President and the Government of Russia (mentioned
in the Introduction), it is necessary to underline the comprehensive nature of Al issues
vision presented in these resources from the point of view of the economy, technology,
legal formalization, and ethical component in the context of Al integration into the sphere
of public relations. Further, in the context of public legal relations, the need to use Al in

23 Al Standardization White Paper 2018. Available at: http://www.cesi.ac.cn/images/editor/20180118/
2018011809034 6205.pdf. [Accessed 20th January 2023].

24 The Sixth Session of Lakeside Talk on Computational Law Legal and Ethical Rules in Applications of Al to
Health and Judicial Fields. Available at: https://rm.coe.int/sixth-session-of-lakeside-talk-on-computational-
law-highlights-of-ai-w/168096510b. [ Accessed 20th January 2023].

25 State Council for Printing and Distribution Notice of the New Generation Artificial Intelligence Development
Plan (2017). Available at: http://www.gov.cn/zhengce/content/2017-07/20/content_5211996.htm. [Accessed
20th January 2023].

26 Cuthbert O. Saudi Arabia becomes first country to grant citizenship to a robot. Arab News. 26th October
2017. Available at: http://www.arabnews.com/node/1183166/saudi-arabia / [Accessed 20th January 2022];
Greene T. Opinion: Saudi Arabia was wrong to give citizenship to a robot. Icrypto.media. 31st October 2017
Available at: https://thenextweb.com/artificialintelligence/2017/10/31/opinion-saudi-arabia-was-wrong-to-
give-citizenship-to-a-robot. [Accessed 20th January 2022].

27 VISION 2030 ACHIEVEMENTS 2016 — 2020. Available at: https://www.vision2030.gov.sa/media/
irsiefvh/achievements-booklet en.pdf. [Accessed 20th January 2023].

28 SAUDI DATA AND Al AUTHORITY. Available at: https:/oecd.ai/en/dashboards/policy-initiatives/
http:%2F%2Faipo.oecd.org%2F2021-data-policylnitiatives-26016. [Accessed 20th January 2023].

2 REALIZING OUR BEST TOMORROW STRATEGY NARRATIVE (2020). Available at:
https://wp.oecd.ai/app/uploads/2021/12/Saudi_Arabia National Strategy for Data and AI 2020.pdf.
[Accessed 20th January 2023].
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the fields of "smart" consideration of citizens' appeals, public services provision, the
implementation of permitting actions, the control and supervisory measures is separately
determined. The respective tasks require the formation of transparent rules for Al systems
evaluation, and examination of their application effectiveness, as well as appropriate legal
formalization for the Al integration into public administration. Upon the whole the
implementation of relevant activities is planned for 2024.

Tactical implementation of Al integration into public relations
and possible solutions to ensure Al decision-making transparency

It should be noted that the introduction of Al into public relations areas generates both
positive and negative experiences.

For Latin American countries (Colombia and Brazil), the use of Al brings significant
preferences in terms of public authority. The KBoot program, as part of the market analysis,
identifies nondeclared commercial activities carried out on the Instagram’ site. During the
analysis of public data of citizens of Medellin 2.6 thousand people were identified as
traders, while only 453 of them were registered with the treasury (local tax authority). Al
Laura provides a predictive package of medical services for patients with sepsis®'. If
negative indicators are detected in a patient (especially critical for his/her health), the
specified algorithm calls an on-site team of doctors to the patient.

Estonia uses the modernized SATIKAS*? space monitoring system, which allows
remote analysis of the effectiveness of the use of state-subsidized sown areas. It should be
noted that only 5% of the sample of inspected objects were covered in the field inspections
of the Estonian relevant department (Misuraca & van Noordt, 2020).

The VeriPol Al is used as part of the internal security service in Spain. This tool
detects possible false reports provided by the police®. The effectiveness of this technology
for only one week in January 2019 showed that 80% of the submitted reports from the
corresponding sample were false.

The negative experience of foreign partners in the field of Al application for the public
authorities’ services should also be subject for consideration. The most common
phenomenon is the opacity of the sample or its discriminatory nature in the course of Al
data processing. The highly specialized SyRi Al in the Netherlands conducted an analysis
of fraud in the provision of benefits for socially vulnerable groups®*, in fact, this mechanism
was contrary to basic human rights and subsequently influenced the opinion of the

30 Tracking potential tax evaders on Instagram. OECD. Available at:  https://oecd-

opsi.org/innovations/tracking-potential-tax-evaders-on-instagram. [Accessed 20th January 2023].

31 Official website of Al Laura. Available at: https://www.laura-br.com/. [Accessed 20th January 2023].

32 European Association of Remote Sensing Companies Sentinels Benefits Study (SeBS) A Case Study
Grassland Monitoring in Estonia (2021). Available at: https://earsc.org/sebs/wp-
content/uploads/2021/05/Grassland-Monitoring-in-Estonia_vfinal.pdf. [Accessed 20th January 2023].

33 Artificial intelligence tool used to catch people who lie to the police. Available at:
https://www.telegraph.co.uk/news/2019/01/07/artificial-intelligence-tool-used-catch-people-lie-police/.
[Accessed 20th January 2023].

3% SyRI legislation in breach of FEuropean Convention on Human Rights. Available at:
https://www.rechtspraak.nl/Organisatie-en-contact/Organisatie/Rechtbanken/Rechtbank-Den-Haag/Nieuws/
Paginas/SyRI-legislation-in-breach-of-European-Convention-on-Human-Rights.aspx. [Accessed 20th January
2023].
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International Court of Justice which ruled that the use of this technology by civil servants
was inadmissible and their actions contradicted article 8 of the European Convention on
Human Rights (the non-transparent nature of work and social risks significantly exceed
economic feasibility)’>. A similar experience was recorded in Poland in a similar situation.
Al technology conducted a completely autonomous analysis of the unemployment market
(Niklas, Sztandar-Sztanderska & Szymielewicz, 2015). The reasoning position of the
Polish Constitutional Court turned out to be identical to the Netherlands’ practice™.

A proactive position is taken by foreign partners (represented by the Anglo-Saxon
group of countries) regarding the areas of influence of Al technologies on the sphere of
public relations and the need for technology control.

In the United States, local initiatives are taken to prohibit the use of Al for public
authorities’ needs in case of a discriminatory phenomenon®’. The Canadian authorities
require the use of Al technology for public authorities’ services and needs, only after these
technologies have passed the appropriate verification, ensuring their accountability and
security’®.

It should be underlined that in Russia the issue of supervising the implementation of
Al in the sphere of public administration has been assigned to the National Center for the
Development of Artificial Intelligence®. This center accompanies the national portal in the
field of Al, participates in the selection of Al solutions for all eligible industries, monitoring
of the technology development, and regulatory documents expertise.

Model compensatory measures that ensure Al safe integration
into public relations in Russia

As we can see, at the strategic and tactical levels, one of the “cornerstones” of the
integration of this technology is to ensure the Al transparency®’. This issue is also reflected
in the discussions of domestic and foreign scientists.

D. Burrell in his works notes that the realization of the opacity of the decision made
by Al for Al is not the goal itself, since then it is necessary to disclose the full chain of
decision making (how and what data are entered into the system, how reliable and not
distorted they are, how they are formulated as the result of processing) (Burrell, 2016). J.
Costas and K. Gray support the trend of the applicability of human ways of cognition to
Al, since they only create the illusion of accountability of this technology to a person (Grey
& Costas, 2016).

35 District Court of the Hague, 6th March 2020, ECLI:NL:RBDHA:2020:865. Available at:
uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBDHA:2020:1878. [Accessed 20th January 2023].
36 Koniec profilowania bezrobotnych. Available at:https://www.prawo.pl/kadry/bezrobotni-nie-beda-
profilowani-utrudnialo-to-ich-aktywizacje,394701.html. [Accessed 20th January 2023].

% N.Y.C, No. 1894-2020A. 11 November 2021. Available at: https:/legistar.council.nyc.gov/
LegislationDetail.aspx?ID=4344524&GUID=B051915D-A9AC-451E-81F8-6596032FA3F9. [Accessed
20th January 2023].

3% Treasury Board Directive on Automated Decision-Making (In Development — v.2.5). Available at:
https://docs.google.com/document/d/1LdciG-UYeokx3U7ZzRng3ud4 T3THrBXXk9JddjjueQok/edit#, archived
at https://perma.cc/N66K-BNMIJ. [Accessed 20th January 2023].

3 The National Center for the Development of Artificial Intelligence began to operate under the Government
of Russia. Available at: http://government.ru/news/46479/. [Accessed 20th January 2023].

40 European Commission (2018) Artificial intelligence for Europe. COM(2018) 237 final.
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Regarding the applied angle of the Al application, A.V. Martynov and M.V. Bundin
recommend, for the purposes of the authorities’ activities, the mandatory introduction of
ethical and philosophical principles, including the above accountability, stability, etc.
(Martynov & Bundin, 2020).

The author of this article assumes, that the simplest solution to the issue of
transparency in Al decision-making, without reference to the human perception of
technology (its identification and anthropocentricity), the technical level of preparedness
(one needs to be aware of the fact that this technology goes far beyond the basic ICT tools
used by most people in everyday life) may be the use of "counterfactual" explanations. The
idea was introduced by D. Lewis and, in relation to Al, this explanation does not imply the
disclosure of the full complex of decision algorithms, but only the constituent elements that
are disclosed for the purpose of changing and achieving the desired result (Lewis, 1973).

The second "cornerstone", according to the author of this article, is the issue of access
to information for Al and target areas for the experiment in the performance by Al of public
functions and integration areas for implementation thereof.

It should be understood that the previously mentioned basic document of the Russian
Government, which provides for the strategic and tactical outline of the integration of Al
into the sphere of public relations, includes, among other things, the possibility of using
experimental modes, as well as a mode for accessing GIS data necessary for Al systems
development. At the same time, it is critical to understand the need to formulate unified
internal approaches to labeling and grading the levels of access to Al information, while
taking into account the understanding of its technological safety, social and economic
efficiency (which is also enshrined in the Decree of the Government of Russia).

When we talk about information and access levels, we mean data, messages, pictures,
and so on. regardless of the form of their presentation (Article 2 of FZ-149*"). At the same
time, the regulation of access to data depends on the interested parties (personal, corporate,
public, etc.)

The author of this study proposes to consider a simplified approach to distinguishing
three levels of access to Al information, namely basic, advanced and predictive ones.

Regarding the basic level of admission, it is proposed to define routine processes that
are implemented within the framework of cameral procedures in relation to offenses that
have minor social consequences and use the internal database of the relevant authority or
segment of regulation. These processes imply selective verification by a person, as well as
monitoring of possible procedures for challenging Al decisions by a supervised entity.

It is proposed to define the advanced level of access and processing of information for
use in the case when there is a procedure for an on-site verification (characterized by the
risk to interpret the actions of the checked object as falling under administrative and
criminal liability of small and medium severity). It should be understood that in this case
there is a mandatory verification of all Al requests from the authorized representative of
the department. Within the interaction framework, it is possible to use a single platform
"Gosuslugi", within which data are exchanged between the participants in the process and
the Al of the relevant department.

41 Federal Law No. 149-FZ of 27th July 2006 (as amended on 5th December 2022) “On Information,
Information Technologies and Information Protection”.
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The predictive level of admission to and processing of information is used to suppress
significant administrative and criminal offenses. Within the framework of this approach,
Al, or a possible conglomeration of several systems (swarm Al) collects information from
all available information sources in order to form model structures for the behavior of
subjects.

For the purposes of implementing graded approaches to information processing for
the administrative control purposes, the present study also suggests taking into account that
the tested segment must have unified features and a large amount of data. As part of the
consolidated administrative judicial practice®, it can be specified that the examples of basic
legal relations that are recommended to be used to test Al and its effectiveness can cover
the following cases:

1) related to offenses that encroach on public order and security;

2) related to offenses in the field of financial markets and taxation;

3) related to offenses in the field of compliance with the management procedure;

4) related to offenses in the field of road transport.

The indicated segments are confirmed as the most statistically capacious segments of
court activities, as well as the most digitized or infrastructurally developed segments of
legal relations (cameras, data exchange, photo and video recording, etc.).

As part of the long-term planning of Al predictive response in order to suppress
offenses in these areas, it will be necessary to adapt the approaches provided for by the
Code of Administrative Offenses of the Russian Federation in the following areas:

1. Development of proactive tools for notifying about the inadmissibility of the actions
of a particular actor with the interpretation of its actions within the framework of
administrative law and proposals for alternative legal ways to achieve the goal set forth by
the subject who specified the goal (with subsequent consideration within the framework of
an administrative investigation and prosecution, provided for in Article 4.3. of the Code of
Administrative Offenses of the Russian Federation) .

2. Development of proactive tools at the time the actor commits an offense, which
implies prompt notification of the relevant employee of the authority about the actor’s
existing encroachments, as well as a possible suppression of its actions through blocking
the premises, transport facility, means of payment, etc.).

It should be noted that the proposed aspects of implementing integration measures in
relation to Al and its subsequent actions by the authorities are highly risky and require
solving the problems of identifying Al in the field of public legal relations as the third
aspect of the "cornerstone".

At the moment, in Russia there are no specialized requirements for companies
engaged in Al developments, by analogy with banking®’. However, the correlation of these
segments, according to the author’s opinion, exists in practice, through a large amount of
big data and the necessary infrastructure for business activities processing, a high degree
of Al impact on the country's security, etc.

4 Judicial Department under the Supreme Court of the Russian Federation. Available at:
http://www.cdep.ru/?id=79. [Accessed 20th January 2023].

43 Federal Law No. 395-1 of 2nd December 1990 (as amended on 14th July 2022) “On Banks and Banking
Activities”.
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In this regard, it is recommended to consider the development of specific approaches
to regulate the companies involved in the Al development, on a similar basis (by analogy
with banking):

1. Identification. It is necessary to develop unified principles for the registration of
these legal entities. The basic permit structure implies the licensing of activities, an
alternative to which may be the formation of self-regulatory organizations (SROs) in the
specified market. The author of this article assumes that the membership in the SROs is
preferable, since it takes into account the opportunity to form a compensation fund (with
the possible construction of sliding scale of membership fees), which is not provided for
within the framework of licensing activities. The mandatory membership in the SROs will
lay grounds, first, to unify and identify the contour of market participants, and second, to
ensure the formation of an imperative obligation to provide the source code both to the
SROs and the relevant authority, and will allow the formation of a double loop of control
over Al technology.

2. Rating. After identifying market participants in the field of Al a rational stage in
order to ensure that society understands the effectiveness and safety of technology
(including for the purposes of public authorities) is Al companies ranking regulation
(similar to the social rating used in China**. Considering the significant nature of the impact
of Al technology on the sphere of public relations, it is recommended to develop the
following principles regarding the ranking of these entities, namely the identification of the
technology ultimate beneficiary, the identification of depth of the person positioning in the
Al market (the potential degree of danger of the technology), the advancement of the
technology stability (the presence of technological failures and the facts of “data leaks"),
the monitoring of the number of appeals to control and supervisory authorities. At the same
time, in the context of the Al use in the field of public legal relations, it is recommended to
detail the number of digitized and algorithmized Al processes, to conduct a consistent
analysis of the degree of impact and influence on the profile segment of public legal
relations (or a bunch of Al and an official), to foster a stability of the Al — made decisions
in the framework of the judicial procedure for Al-facilitated appeals on the authorities’
actions, as well as to enforce a comprehensive perception of the technological readiness of
individual Al technical solutions.

3. The regulation of the above rating will make it possible to formulate (in the future)
a sliding and flexible mechanism for Al regulation according to the public relations goals,
that takes into account the mentioned graded levels of access to information, the
identification of white practices for the use of Al for the authorities’ goals, the specification
of areas where a completely autonomous implementation of Al is possible, and where it is
necessary to link Al and humans, as well as the implementation of balanced incentive
measures for Al developers (with the consideration of the risks of market monopolization
and the degree of influence of specific technical solutions on the government bodies
operation).

4 China’s Corporate Social Credit System. Available at: https://www.uscc.gov/sites/default/files/2020-12/
Chinas_Corporate_Social Credit_System.pdf. [Accessed 20th January 2023].
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Conclusion

In the light of the foregoing, we can conclude that the issue of regulating Al in the
field of public interests is strategically significant at the national state level as the evidence
from various countries confirms. Meanwhile, the focus of regulation of relations has a
different nature of specialization depending on a particular country.

While considering the very nature of Al in the field of public relations, it should be
recognized that there are both positive examples of the Al technology use for the purposes
of the state, and potentially challenging areas, which are subsequently considered by
specialized courts within the framework of the Al-used algorithms transparency.

Regarding the effective integration of Al into the sphere of public relations in Russia,
the following measures are suggested:

1. To ensure transparency in the Al-decision making, it is necessary to use
counterfactual explanations.

2. To ensure an effective experimental mode of Al integration, it is recommended to
define three levels of access to information (basic, advanced and predictive), and four basic
sectors of legal relations for conducting an experiment on the use of Al (offenses in the
field of financial markets and taxation, compliance with the management procedures,
traffic transport, public order and security). Further it is relevant to work out compensatory
measures to legalize mechanisms for implementing Al predictive response, to develop tools
for identifying Al market participants on the basis of SRO membership, to design the
regulation of the Al ranking procedure for the purposes of public and public legal relations
and to construct appropriate stimulating and balanced measures in relation to the regulation
of individual technological solutions in the field of Al
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Abstract. The study examines the development of the content of the institution of tax liability in
the economy digitalization context as a result of implementation of relevant measures of state tax
policy. The purpose of the study is to analyze the totality of program documents, as well as regulatory
legal acts of the Russian Federation focused on those areas of tax policy that are related to tax liability
as a backbone institution of tax law, studied in the context of its digital transformation. Such study is
valuable in terms of identifying the main directions (trends) of tax and legal policy as fundamental
principles of tax liability institution in the context of introduction and use of digital technologies. This
naturally updates the discussion on the issue of defining the concept and establishing the content of the
category tax policy, including from the point of view of classifying a wide range of tax policy sources.
At present, the main goal of implementing tax policy is to provide tax preferences to businesses,
including through the abolition of certain tax obligations or simplification of the procedure for their
implementation. Further measures of tax policy in relation to the tax liability institution may be
formulated as follows: transferring the tax burden from taxpaying organizations to individuals and
increasing the number of tax benefits whose implementation becomes possible with the use of digital
technologies.
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BnusiHne rocypapcTBeHHOM HaNoroBowm NOMIMTUKU
Ha pa3BUTUE MHCTUTYTa HaNoroBom o6A3aHHOCTU
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AHHoTauus. Mccnenyrorcst BOIPOCH pa3BUTHS COACPKAaHHUS MHCTUTYTA HAJIOTOBOW 00S3aHHOCTH
B YCIIOBHSIX IIM(POBU3AIMU SKOHOMHKH, IPOUCXOASIIEE B PE3yIbTATe PeaATN3aliH aKTyaJbHBIX MEp Ioc-
yIapCTBEHHON HAJOTOBOM MONMUTHUKHU. L{enb uccie10BaHNs COCTOUT B IPOBEACHUH aHAIN3a COBOKYITHO-
CTH IIPOrPaMMHBIX JOKYMEHTOB, a TaK)Ke HOPMAaTUBHO-IIPAaBOBLIX akToB Poccuiickoit ®enepanu, npea-
METOM pETyJIUPOBAHUS KOTOPBIX SABJIAIOTCS T€ HAIPABICHUS HAJIOTOBOW IOJUTHKH, KOTOPBIE peasin3y-
IOTCS B OTHOILICHUH HAJIOTOBOH 00S3aHHOCTH KaK CHCTEMOOOPa3yoIero HHCTUTYTa HaJOTOBOTO MpaBa,
U3y4yaeMoro B KOHTeKcTe ero uugpoBoi TpaHcopmanuu. [logoOHOe wuccienoBanue o0yagaeT
IIEHHOCTBIO C TOYKH 3PEHUSI BBISBICHHUSI OCHOBHBIX HAaNlpaBIeHUH (TEHIECHINI) HAJIOTOBO-TIPABOBOM I10-
JIMTUKH KaK OCHOBOIIOJAraloIluX HayaJl MHCTUTYTA HAJIOrOBOM OOS3aHHOCTU B YCJIOBUSIX BHEAPEHUS U
WCIIONIb30BaHUS HU(PPOBEIX TEXHOJOTHHA. DTO 3aKOHOMEPHO aKTyalU3UpyeT JHCKYCCHIO MO BOIPOCY
OIpeieNIeHHs] TOHATHUS U YCTAaHOBJIEHUS COJIEPKAaHUs KaTETOPUU «HAJIOT0Bask MOJIUTHKAY, B TOM YHCIE C
TOYKH 3PCHUS OTHECEHUSI K HaJIOTOBO-MIOIUTHYECKUM LIIMPOKOT0 Kpyra HCTOUYHUKOB. B HacTosee Bpems
OCHOBHOH 11€/IbI0 OCYIIECTBIICHNUS HAJIOTOBOM IOJIMTUKY SIBIISIETCS IPEAOCTaBICHUE HAIOTOBBIX Ipede-
PEHIMI IpecTaBUTeNsIM OU3Heca, B TOM YUCIE 338 CUET OTMEHBI OT/E/IbHBIX HAJIOTOBBIX 003aHHOCTEH
WM YIPOLICHUS MOPsI/IKA UX UCIIONHEHUs. B KkauecTBe HanpaBieHU (TEHICHINIT) HAJIOTOBOH OJIUTHUKH,
peann3yeMblX B OTHOLICHWH HHCTUTYTa HAJOTOBOM O0S3aHHOCTH, CHOPMYIHPOBAHBI CIEIYIOIIHE:
MIEPEHOC HAJIOTOBOH Harpy3KH ¢ HaJOTOIIATEIbIINKOB-OPraHN3aluil Ha (PU3MYECKHX JIMI], POCT KOJIMYe-
CTBa HAJIOTOBBIX JIBIOT, Pealu3alus KOTOPbIX CTAHOBUTCS BO3MOXKHOHM B pe3ysbTaTe UCIIOJIb30BAaHUS
IU(POBBIX TEXHOJIOTHH.

KuaioueBble c0Ba: HanoroBoe CTUMyiHpoBaHue, nocinanue [Ipesnnenta Poccuiickoit denepa-
1M, HAJIOTOBBIE MTpedepeHITN

KonduukT unTepecoB. ABTOp 3asBIseT 00 OTCYTCTBUM KOH(IINKTa HHTEPECOB.

®uHaHCOBas NO/lepaKKa: paboTa BBIIOIHEHA IPU o iepkke rpanTa PODU Ne 18-29-16107 mx
Ha Temy: «MccnenoBanue 1 000CHOBaHHE BIOOPA MOJIENH HAJIOT000I0KEHHS B ATIOXY IU(POBOIi TpaHC-
dbopmanumny.
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Introduction

The active development of digital technologies is of particular importance within
the framework of legal and individual taxation regulation, which, as noted by
A.V. Izotov, “is explained by the importance of big data systems and search for new
technological solutions to process significant amounts of information in order to
effectively implement the rights and obligations of participants in relevant legal
relations” (Izotov, 2021:3; Lyutova & Fialkovskaya, 2021:695).

The large scale of such development leads to transformation of the structure and
content of not only certain norms of the Russian tax legislation, but also institutions of
both general and special parts of tax law, e.g., the institution of tax control and tax
administration (Tsindeliani, Guseva & Izotov, 2022; Kucherov, 2019 and others), the tax
process and individual tax procedures (Kolosov, 2020), the institution of taxpayer rights
(Povetkina & Kopina, 2020), their duties (Vasyanina, 2021; Lyutova, 2021) and the tax
legal relations in general (Izotov, 2022). Thus, due to the increasing influence of
digitalization on the legal regulation and enforcement of the norms of various institutions
of tax law, the state actualizes the need to take into account the patterns of economic and
technological development as the most important factors in the development, formation
and implementation of state tax policy measures.

In turn, consolidation in Article 57 of the Russian Constitution of the fundamental
tax obligation in the institutional structure to pay legally established taxes and fees
presupposes formation and implementation in the Russian state of an appropriate state
tax policy aimed at ensuring constitutional norms in relation to the relevant sectoral tax
obligation. The study of the choice of methods for regulating tax liability in modern
conditions seems to be crucial, since tax liability, playing a key role in the paradigm of
development of tax law as a separate branch, is influenced by various factors, including
the one of a political nature. Tax policy ultimately determines the effectiveness of the
ongoing changes in regulation by the tax legislation of the Russian Federation.

Thus, the analysis of trends in the development of the institution of tax liability
should be based on an expert assessment of implementation of state tax policy measures
and be determined by current state policy measures in the field of economy digitalization.
Such circumstances actualize the study of the content of political and strategic planning
documents that include measures of state tax policy, based on digital transformation of
the institution of tax liability.

Determination of the concept and content of tax policy in modern science
In the context of this study, the terminological aspect is of extreme importance since
the scope of the concept of tax policy determines the scope of studied sources that may

contain goals, objectives, directions and measures for implementation of tax policy
related to tax digitalization.
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First of all, we note that along with the concept of tax policy, other terms similar in
content are occasionally used in the literature on tax and financial law. They include “tax
and legal policy”, “tax policy”, “fiscal policy” and some others. For example, discussing
the influence of various political factors on the sphere of taxation, Professor
M.V. Karaseva, uses the concept “legal policy of tax justice” (Karaseva, 2005:112),
thereby emphasizing the main goals of developing and implementing the core aspects of
a particular type of state policy.

It is noteworthy that the term “tax policy” is quite often used in various regulatory
legal acts, however, at legislative level it is not defined clearly either in the legislation
currently in force, or in earlier legislative acts that have become obsolete. At the same
time, the economic and legal category “tax policy” is traced both in the normative acts
of the USSR and the RSFSR, and in official documents adopted in the 90s of the XX
century but they did not disclose its content.

For example, the Law of the RSFSR No. 1734-1 0of 10.10.1991 On the Basics of the
Budget Structure and Budget Process in the RSFSR did contain the concept of “fiscal
policy of the RSFSR”. Analyzing the specified legal category, R.V. Tkachenko asserts
that “fiscal policy, within the meaning of the specified law of the RSFSR, actually meant
fiscal policy, but also implied tax policy” (Tkachenko, 2020:36) hence, the category of
tax policy was not considered as an independent one. We suppose that for that historical
period, characterized by lack of a well-formed branch of tax law and systematized
legislation on taxes and fees, it is quite logical to recognize tax policy as part of fiscal
policy.

Among the powers of the Government of the Russian Federation the current
legislation, in accordance with Article 15 of Federal Constitutional Law No. 2-FKZ dated
17.12.1997 On the Government of the Russian Federation sets forth the power to
establish and implement various types of financial policy, including tax. The term “tax
policy” without specifying its content is also used in other legislative and subordinate
regulations, e.g., the Tax Code (TC) and the Budget Code (BC) of the Russian Federation.
In fact, in accordance with Paragraph 2 of Article 172 of the BC, budget drafting is based
on the core directions of the budgetary, tax and customs and tariff policy of the Russian
Federation.

Thus, the legislator mentions tax policy as one of the types of financial policy,
without giving any criteria for their differentiation; it does not define the features,
grounds and conditions of implementation, as well as its other essential characteristics.

In modern science, the concept of “tax policy” is traditionally used by both legal
scholars and representatives of economic doctrine. However, the concept of “tax policy”
is often used only in the titles of scientific papers on economics; the texts of such works
disclose neither the concept of tax policy nor its characteristics but only indicate some
existing, according to the authors, current trends in its development.

It is commonly accepted that the modern tax and legal doctrine has not developed a
unified explanation of the term “tax policy” but demonstrates a variety of authors’
approaches to the interpretation of its content. As an example, describing monetary
policy, which, along with tax policy, is one of manifestations of financial policy,
N.M. Artemov and L.L. Arzumanova note that it can be defined from an economic point
of view as the policy of the central (national) bank, as well as from a legal point of view
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as a set of legal decisions in the relevant area (Artemov & Arzumanova, 2022:7-8).
Projecting this approach to the concept of tax policy, which is also a type of financial
policy, it is possible to formulate two options for understanding the phenomenon under
study with a certain degree of conventionality: economic and legal.

In this context, the researcher’s point of view can be based on the economic
approach, according to which tax policy is a set of measures carried out by the state in
implementing tax mechanisms (Gorbunova, 2018). I.I. Kucherov defines tax policy in
the context of its economic content as “a set of organizational and legal measures carried
out by competent state authorities through specific methods in order to create an
effective, fair and economically sound tax system that responds to the financial interests
of the state and society” (Kucherov, 2005).

From the perspective of this approach development, it is important to take into
account the conclusion made by S.A. Yadrikhinsky that “legal policy is created, albeit to
varying degrees, by various actors: public authorities (determining role), civil society
institutions and private actors (auxiliary role)” (Yadrikhinsky, 2021:427). Indeed, the
role of the law enforcement officer is very high in the formation of tax policy in
comparison with other types of legal policy, which are traditionally classified in the
literature, primarily by the criterion of sectoral division. In fact, this concerns the role of
judicial practice in the development of tax legislation of the Russian Federation. Thus,
individual court decisions on tax disputes may, with good reason, be considered
fundamentally important in terms of the scope of rights and obligations of participants in
tax relations. Therefore, when defining the concept of tax policy from the point of view
of its subject composition in comparison with the approach that can already be considered
“classical”, it is essential to consider certain official court decisions, tax and financial
authorities as sources of tax policy. We argue that attribution of the most general
doctrines contained in judicial acts on tax disputes to the area of tax policy is very
ambiguous, and therefore requires independent study beyond the scope of this article.

It is also important to note the so-called “functional” approach in determining tax
policy. A.S. Titov suggests defining tax policy as a set of legal, financial and economic
methods and techniques used by the state to form a holistic and effective tax system
capable of ensuring full-fledged state budget, balancing the tax burden of certain
categories of taxpayers in order to meet the needs of the state in financial resources
despite the difficult financial and economic conditions and negative factors of foreign
policy impact (Titov, 2022:28).

The value of such tax policy definition is that it outlines the goals of tax policy, as
well as other characteristics of its substantive part. At the same time, it is only logical
that the economic and functional approaches do not contradict each other but are
complementary since the activity in the content aspect is a system of actions in the form
of measures, techniques, methods, etc.

From a purely legal standpoint, understanding of tax policy is reduced by
researchers to a system of acts (normative and individual) and measures carried out by
the state in the field of taxes aimed at implementing certain tasks the state faces
(Bryzgalin (ed.), 1997:50). In fact, such legal approach to the content of tax policy was
substantiated by M.N. Karasev in his dissertation paper devoted to legal aspects of tax
policy. The researcher argues that “tax policy is a concept of power influence on
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economic relations through the tax legislation of the Russian Federation”. Such
interpretation of the phenomenon under study allows, in his opinion, to understand tax
policy as a “prerequisite for the emergence of tax legal relations” (Karasev, 2005).
According to M.N. Karaseva, tax policy has a form of implementation — tax legislation,
so policy and legislation are correlated as content and form, and the content of tax policy
itself is the principles of taxation.

Since tax policy cannot exist outside the legal field (this also refers to taxes), one
should agree with M.N. Karasev's conclusion that political decisions in the field of
taxation must have a legal form; similarly, the tax legislation of the Russian Federation
cannot be determined by various political decisions. However, it is not possible to support
the idea of actual association of tax policy and tax legislation, which forms the basis for
the researcher’s approach to interpreting the scope of the concept of tax policy and
describe it as tax and legal since a political act, including in the field of taxation, does
not always have a legal nature at the same time. For this reason, it is counterproductive
to distinguish between economic and legal approaches. However, in aggregate, they
characterize the content of tax policy in an exhaustive way, since “political
decisions precede legal ones; politics in various forms paves the way for law” (Maltsev,
2011:373).

On this basis, it is fair to conclude that, in the substantive aspect, the concept of tax
policy is broader than the concept of tax and legal policy, since certain tax and political
directions and goals can be formulated not only in regulatory legal acts, but also in other
documents. For example, describing the directions of financial and legal policy created
and implemented as the fundamental principles of the financial activities of
municipalities, S.M. Mironova analyzes the presidential addresses, noting that despite
the fact that in accordance with Paragraph 2 of Article 172 BC RF budget policy is
determined by the President of the Russian Federation in his addresses to the Federal
Assembly of the Russian Federation, which is a strategic planning document, their place
is not clearly defined in the legal system and raises discussions in the scientific society
(Mironova, 2021:121).

As for tax policy, it is traditionally the subject of presidential speech in his annual
address to the RF Federal Assembly, despite the fact that “presidential acts are currently
not included into the sources of law” (Tyutin, 2022). A.A. Kopina also notes that the
President in his annual address sets “the main directions... which allows to predict the
development of taxation in Russia” (Kopina, 2018:1). According to K.E. Lukicheva, such
messages “represent a form of cooperation between the head of state and the Parliament
of Russia through the document that establishes the directions, goals and objectives of
the entire system of state power” (Lukichev, 2011:3-4).

Thus, presidential addresses in the context of tax policy research may rightfully be
recognized as a political document that defines the main objectives of tax policy,
outlining its directions that are formulated in regulations approved by various state
bodies.

In accordance with Article 114 of the Constitution of the Russian Federation, the
Government is vested with the authority to ensure implementation of a unified financial,
credit and monetary policy in the country. Within this authority, the Government
annually approves a Program for Socio-Economic Development. Based on this Program
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the Ministry of Finance, as an executive authority responsible for the development of
state policy and legal regulation in the field of budgetary, tax, insurance, currency, and
banking activities, develops and approves the Main Directions of the Budgetary, Tax and
Customs and Tariff Policy (hereinafter referred to as the Main Directions). T.D.
Sadovskaya argues that the Main Directions that should be recognized as an integral part
of the state strategic budgetary and tax planning aimed at achieving national goals
(Sadovskaya, 2022:11-16); this implies the unconditional inclusion of the Main
Directions into the scope of tax and political documents.

Finally, we should keep in mind that modern tax policy is influenced by such global
factors and trends as digitalization, COVID-19 pandemic, environmental problems
related to climate change, and so on. They play a key role in shaping the directions of tax
policy in recent years, correcting the development of tax legislation and acting as a
decisive factor in terms of budgetary funds distribution.

In the context of this study, it is also of interest to analyze documents of political
and legal content containing provisions on digitalization of taxation. According to the
fair remark of scholars analyzing the political and legal aspects of taxation
transformation, there is no special political and legal document in Russia directly
regulating the development of digitalization both generally and in relation to the tax
system, but a certain amount of policy documents on this subject have been adopted
(Zoloeva, 2022:231); they outline the general ideas and are regarded as political and legal
provisions. The main ones are the Strategy for the Development of the Information
Society in the Russian Federation for 2017-2030 and the State Information Society
Program.

Thus, tax and legal policy is a multidimensional concept, which is difficult to define
exhaustively for objective reasons, including due to the diversity of its sources. At the
same time, we may argue that the definition of tax and legal policy should include
characteristics of its subjects, goals and objectives, content and other features. For the
purposes of this study, we understand tax policy as a set of measures in the field of legal
regulation of taxation, fees and insurance premiums carried out by state bodies, including
judicial and tax authorities, which are included into policy documents and regulations
and are determined by objective trends in the development of the economy, state, and
society.

Challenges in implementing tax policy measures in the context
of digital transformation of the institution of tax liability

In the financial and legal doctrine of recent years, the study of various phenomena
of financial and tax law through the prism of the category “legal policy” has become
increasingly popular. Such approach seems to be reasonable, since it allows us to
systematically assess the trends in the development of modern Russian tax legislation,
including the institution of tax liability.

Investigation of the institution of tax law in the context of tax policy trends shows
that it is quite conservative and cannot be subject to global changes, primarily because
the state cannot abandon the function of taxation upon the fact of its existence.
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At the same time, in the conditions of digitalization, the paradigm of relations
between the taxpayer and the state is changing along the path of transition from the
preferential use of the method of power and subordination to stimulation of tax
payment as the main paradigm of tax law. This applies both to the establishment of new
or cancellation of existing tax obligations, and transformation of their content and
structure.

With this in mind, it seems logical to conclude that the tax and legal policy of
digitalization period, acting as value guidelines for tax legislation formation regulating
the institution of tax liability, should consist in a fair distribution of the tax burden
between the population and businesses, encouraging them to voluntary payment of taxes
and fees, as well as to complete and timely fulfilment of other tax obligations.

Let us consider the documents that make up the content of tax policy in the era of
digitalization from the point of view of their impact on the development of the institution
of tax liability, starting with the analysis of the content of presidential addresses in terms
of their possible political and legal guidelines for the development of tax legislation in
the era of digitalization.

In fact, the course towards digitalization of taxation was taken back in 2013, when
the President of the Russian Federation in his regular annual address indicated the need
to develop tax legislation in such a way that small enterprises and individual
entrepreneurs could pay taxes and insurance premiums on the principle of a “single
window”'. The principal novelty and importance of such a statement is that previously
the concept of a “single window” was used exclusively in relation to electronic document
management, and was actively implemented, including in tax relations (e.g., tax
reporting).

With regard to insurance premiums, the “multi-channel” crediting of contributions
has been fully implemented since January 1, 2017, when the powers to administer
insurance premiums were transferred to the tax authorities (Graf & Ovchinnikova,
2016:313-316). It becomes possible by replacing the multi-channel payment of
contributions to the funds by the “one window” principle due to their payment to different
budgetary classification codes, but subject to further redistribution of funds from the
Federal Tax Service of Russia.

As for the obligation to pay taxes, the proposals on implementing the “single
window” principle outlined by the President were reflected in the Decree of the
Government of the Russian Federation No. 98-r dated 27.01.2015 On the Plan of Priority
Measures to Ensure Sustainable Economic Development and Social Stability in 20152,
according to which the principle of “one window” when paying taxes should be applied
when establishing a new tax regime for self-employed citizens. The idea of paying taxes
on a “single window” principle in relation to the self-employed taxpayers is currently
being implemented, since it directly depends on the conditions for further development
of tax administration technologies; this will in the near future allow implementing a

I The Address of the President of the Russian Federation Vladimir Putin to the Federal Assembly of 12t
December 2013. Rossiyskaya Gazeta. 2013, No. 282.

2 Decree of the Government of the Russian Federation No. 98-r 0f 27.01.2015 On the Plan of Priority Measures
to Ensure Sustainable Economic Development and Social Stability in 2015. The document was not published.
SPS ConsultantPlus access mode.
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transactional taxation model through automatic transfer of tax amounts at the time of
taxable transaction.

Despite the general discussion of the model of transactional fulfilment of obligation
to pay taxes, it is necessary to note the expediency of presidential proposal of “one
window”, since it is aimed at solving the problem of “whitewashing the market™,
bringing taxpayers out of the shadows, creating a convenient and comfortable tax
payment mode by “modeling the taxpayer’s behavior”, stemming from “absolutely
selfish interests in reducing costs and efforts on the part of tax authorities” (Napso,
2022:11).

Moreover, the presidential priority of the “single window” principle initiated
formation of mechanism for fulfilling a tax obligation by making a single tax payment
(hereinafter referred to as STP) by an individual. Despite the fact that “the legal nature
of this payment raises certain questions” (Krasyukov, 2019:8-9), and the procedure for
implementing the tax legislation of the Russian Federation on the STP “is focused on
excessive satisfaction of fiscal interest” and has a number of shortcomings that hinder its
effective application” (Krasyukov, 2019:8), it can righty be described as an opportunity
to simultaneous payment of personal income, transport, land and (or) property tax. At the
same time, the STP directly depends on the development of digital technologies, since
“the purpose of its introduction is to simplify the process of paying property taxes by
individuals by saving time and reducing the number of documents that a taxpayer needs
to fill out” (Bit-Shabo, 2019: 33-36); this may be provided with the help of electronic
services.

In 2018 the President* outlined the tasks for digital transformation of three main tax
responsibilities: exemption from the obligation to provide tax reporting to sole
entrepreneurs and the self-employed using digital services, fulfillment of the obligation
to pay tax by making a simple transaction and simplification of duties related to tax
reporting for those using cash registers.

The President also highlighted the importance of introducing digital platforms to
ensure further digitalization of interaction between tax authorities and taxpayers.
Considering the ambiguity of the concept of digital platform that exists against the
background of the lack of a unified regulatory approach to its content, a technological
model of the digital platform of the Federal Tax Service of Russia is currently being
developed. This is implemented by determining its main functional characteristics in the
Procedure for Providing Access to the Services of the Digital Platform of the Federal Tax
Service of Russia, the text of which is posted on their official website’.

The main purpose of creating such digital platform and conducting related activities
is to structure information concerning support measures and services for small and
medium-sized businesses, provided they are constantly updated. We find it logical to
entrust the authorities of the constituent entities of the Russian Federation with consulting

3 The New Head of the Federal Tax Service Defined the Key Task in Working with Business. Available at:
https://www.rbc.ru/politics/20/01/2020/5¢24da7¢9a79473d1ed60549 [Accessed 01st November 2022].

4 Address of the President of the Russian Federation Vladimir Putin to the Federal Assembly dated 01.03.2018.
Rossiyskaya Gazeta. 2018, No. 46.

5 Digital Platform of the Federal Tax Service of Russia. Available at: https://www.nalog.gov.ru/m77/
about_fts/interaction_other/digital platform fns/fot / [Accessed 01st November 2022].
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assistance for small and medium-sized businesses in choosing a tax regime through
transfer of powers from tax authorities.

The need to establish such authority is conditioned by abolition from January 1,
2021 of a special tax regime in the form of a single tax on imputed income, which was
used by a significant number of small and medium-sized businesses. We believe that such
assistance will be more effective at the regional level, because, firstly, it is objectively
necessary for an entrepreneur, and its provision by federal authorities may increase their
workload to critical limits and, secondly, the taxpayers are likely to choose a patent
taxation system, which is regulated by the norms of the Tax Code of the Russian
Federation and regional laws.

Presidential addresses of 2014-2017 focus on maintaining stability of tax relations
and do not include provisions on the digital transformation of taxation. Presidential
addresses of 2019-2021 neither indicated the priority of digitalization in the development
of taxation.

It should be noted that, in general, presidential messages highlighted the tendency
to minimize the number of tax obligations, as well as simplify the procedure for their
execution, which represents measures to tax incentives for entrepreneurial activity. It is
also important to emphasize that presidential addresses forming the tax policy in the
period of digitalization of the economy, implemented in relation to the institution of tax
liability, establish preferences to taxpayers-entrepreneurs. First of all, this is realized by
taking a course to gradually minimize the number of tax obligations by canceling them,
as well as simplifying the procedure for their execution.

The development of the provisions of the annual presidential addresses is facilitated
by the adoption of the Main Directions of the Budgetary, Tax and Customs and Tariff
Policy (the Main Directions), approved annually by the Ministry of Finance of the
Russian Federation. With regard to the institution of tax liability, it is important to note
that provisions contained in the Main Directions allow creating a full-fledged political
and legal basis for its digital transformation, clarifying and developing the ideas
formulated in presidential messages. Besides, the President’s indication of importance of
digitalization in relation to certain tax obligations allows to judge its priority as a separate
area of tax and legal policy.

Thus, in the Main Directions for 2021 and the planning period of 2022 and 2023,
the following priorities are stated in relation to the digital development of the institution
of tax liability: abolishing the obligation to submit a tax return on commercial real estate,
introducing electronic bank guarantee for VAT refund with minimizing time and
financial costs, establishing rules for taxation of digital currency and tax control over its
turnover and expanding the powers of tax authorities in relation to information about
taxpayers' banking transactions.

From the main directions of the budgetary, tax and customs and tariff policy for
2022 and the planning period of 2023 and 2024, it follows that digital economy is a
national development goal, as well as a cross-cutting strategy for achieving national
goals. In relation to the sphere of taxation, the following focus areas are stated:

— ensuring stable tax conditions for business entities,

— improving efficiency of the stimulating function of the tax system,

— improving tax administration quality,
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— increasing tax collection.

To fulfil the above the following tasks should be solved:

— to develop a national traceability system,

— o launch a new USN.online tax regime for microenterprises with up to 5
employees (administration will be carried out in a non-declaration format),

— to introduce the institution of a single tax payment, involving the payment of
taxes by a single payment order, followed by the offset of the amounts paid against the
taxpayer's existing obligations.

In this regard, we believe that in comparison with the Presidential Addresses, the
Main Directions have a greater degree of specificity; they may form the primary basis for
further rulemaking related, for example, to the creation of a new institution of tax law
(including the fulfilment of tax obligations using new mechanisms and/or by introducing
the provisions of tax legislation on new types of special tax regimes).

Examination of the strategic documents mediating the process of digitalization of
taxation allows to highlight the following: the National Digital Economy Program
contains separate tax and political provisions related to digital transformation of the
institute of tax liability: it provides for developing tax incentives for investment in high-
tech projects, as well as establishing benefits in VAT taxation on the export of digital
goods, works, and services®.

On the other hand, the substantive characteristics of the Main Provisions and
Strategic Planning documents containing provisions on digitalization of taxation,
concretize the goals of tax policy set by the President and formulate its specific
directions.

In sum, the direction of tax policy is to expand the list of tax benefits, understood in
a broad sense; their implementation becomes possible using digital technologies. For
example, new tax regimes are preferential (a single tax on professional income, a single
tax payment mechanism, and others). In fact, preferential conditions may be interpreted
as various exemptions from tax obligations (submission of “paper” declarations, self-
assessment of tax, etc.).

Secondly, attention is drawn to the actual shifting of the tax burden and the “reverse”
in the legal regulation of tax obligations from collective to individual subjects of tax law.
This trend is rather ambiguous from the point of view of taxation fairness and distribution
of the tax burden balance.

Conclusion
Summing up the results of the study on tax policy in relation to the institution of tax
liability, determined by the factor of digitalization, the following conclusions may be
drawn.
Due to the lack of a normatively defined concept of tax policy, its content is
characterized by ambiguity, which has both objective (multidimensional aspect of tax
policy) and subjective (various researchers’ definitions) reasons. The main discussions

6 Passport of the national project “Digital Economy”. Available at: http://government.ru/info/35568 / [Accessed
01st November 2022].
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relate to establishing a number of subjects that are the sources of tax policy acts. The
study uses the widest possible approach, allowing to embrace not only the universally
recognized annual addresses of the President of the Russian Federation, but also the Main
Directions and strategic planning documents in the field of digitalization, which are
regarded as tax and political documents. In this respect, it is essential to conduct separate
studies on characteristics of each of the sources of tax policy, containing the value
orientations of the digital transformation of taxation in general and the institution of tax
liability in particular.

The analysis of the content of documents representing tax and political acts affecting
the development of the institution of tax liability allows to formulate the goals and main
directions of tax policy, which serve as a value guideline for the development of tax
legislation of the Russian Federation. Moreover, the conclusion is made concerning the
priority of taxation digitalization in the system of modern directions of tax policy.
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AnHoTanus. Mccienyiorcs ¢GOpMBI HpPOSBIEHHS PAMOYHOIO IIPABOBOIO  PETYIMPOBAHUSL.
Marepuan OCHOBaH Ha aHaJIM3€ OTENIbHBIX MTOJ0XKEHUN TPYLOBOr0 3aKOHOAATENbCTBA. TPyA0BOE 3aK0-
HOJATeNbCTBO HAXOOHUTCS B 0O0OJNACTH COBMECTHOTO BeneHus Poccuiickoit Denepanyn u cyObEKTOB
Poccuiickoii ®denepanuu, coueraet B cebe OJJHOBPEMEHHO HECKOJILKO YPOBHEH MPABOBOTO PEryUpOBa-
HUA: (eneparlbHbli, PernOHANbHBIH, MECTHBIM, JIOKaNbHBIM M apyrue. [lanbHeilInne HccIeqoBaHUS
TEOPUHU PAMOYHOI0 IIPABOBOI'O PErYJIUPOBAHUS IPEIOIAraoT aHaiu3 GopM ero nposiBICHUS B OTAEIb-
HBIX OTpacisiX IpaBa. PamMouHOe MpaBoBOE PEryJUPOBaHUE CTPOUTCA Ha OCHOBE IOPUAMYECKHX HOPM,
KOTOpbIE YCTaHABJIMBAIOT OIIPE/IeIICHHBIE ITPE/IeIIbl IPABOBOTO PETYIMPOBAHMS, KOHKPETH3AIM KOTOPHIX
3aBUCHUT OT YCMOTPEHHsI IPaBONPUMEHHUTENA. B Tpy10BOM 3aKOHOATENbCTBE UMEIOTCS Pa3HBIE IO CTe-
IEHU ONPEACIICHHOCTU HOPMBI. Jlormueckue KOHCTPYKIHH OTACJBbHBIX ITPABOBBIX HOPM TPYyHAOBOI'O
3aKOHOJATEJILCTBA JIOIIYyCKAOT HEONpeaeIeHHOCTh. Hanuuue mpaBoBoi HEONIPEAEIEHHOCTH MIPEAO0CTaB-
JSIET MPaBO CyOBEKTaM HPABOOTHOLICHUS JIMOO MPAaBONPUMEHHTENIO JIeHCTBOBATH MO COOCTBEHHOMY
ycemotpenuo. [Ipencrasisercst akTyalbHbIM PACCMOTPETh CBOICTBAa OTHOCUTEIIBHO OIPEeNICHHBIX HOPM
TPYIOBOTO 3aKOHOJNATENbCTBA, A TAKKe Ha OCHOBE aHANM3a CyleOHOH NMpPaKTHUKH, MPOaHAIU3UPOBATH
0COOCHHOCTH MEXaHM3Ma PaMOYHOT'O IIPABOBOT'O PETYJIUPOBAHMS.

KirodeBble cjioBa: ropuauyeckas TEXHUKA, PAMOYHOE 3aKOHOAATEIbCTBO, HEONPENEIEHHOCTD,
OTHOCHTEIIbHO-OIIPE/ICJICHHbIE HOPMBI, KOHKPETH3alus, TPYAOBOE 3aKOHOAATENLCTBO, T1pyIoBoi
Kozpekc PO
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Introduction

The theory of legal regulation is traditionally one of the central issues in
jurisprudence. The study of the framework legal regulation and its properties allows to
understand and explain the specifics of implementation of the legal regulation functions.

Among the existing types of legal regulation in the legal doctrine, the main place is
given to normative and individual. In this regard, labor law is a branch of law that is
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complicated to study, since it simultaneously combines several types of legal regulation.
Scholars identify the following levels of legal regulation: federal, regional, municipal
and local. Depending on the subject composition, scholars distinguish individual and
collective types of legal regulation. Also, the legal doctrine differentiates between
decentralized and centralized legal regulation in labor law. Within the individual legal
regulatory framework, autonomous regulation is also singled out. Contractual regulation
is also in the focus.

The issues of normative and individual legal regulation were looked at in the works
of S.S. Alekseeva, L.S. Yavicha, T.V. Kashanina, N.I. Matuzova, Yu.S. Reshetova,
A F. Cherdantsev and many others.

This work applies general scientific and special methods for studying the material.
The methodology of legal drafting technique is also used to analyze the legislation for
the presence of such means of legal regulation as uncertainty and relatively determinate
norms. A special research method is the method of system analysis allowing to

identify and analyze the features of individual articles of the Labor Code of the Russian

Federation (hereinafter referred to as the LCRF). Formal-legal and comparative-legal
methods contribute to identifying and investigating the provisions of the normative
legal acts.

Legal regulatory framework in the system of legal regulation

In his 1962 article On Normative Regulation in a Communist Society, S.S. Alekseev
commented on the emergence of public self-governing bodies’ norms besides the
normative legal regulation. He argues that trade unions played a significant role in this
process. In fact, there was a tendency to amend the normative regulation in accordance
with various branches of law, especially in the field of labor law. Differentiation, as a
means of legal regulation, created the prerequisites for revising normative regulation by
combining with individualization. The state, represented by authorized bodies, delegated
legislative powers to trade unions. Thus, S.S. Alekseev asserts that legal regulation “is
built in such a way as to introduce into a certain framework the activities of public
organizations on the independent regulation of social relations” (Alekseev, 1972:196).

Traditionally, the legal doctrine distinguishes the levels of legal regulation
depending on the source of their consolidation, the subject of regulation, goals, methods
of regulation, etc. However, one can find certain common features among a large number
of legal regulation types. Such features are manifested in the methods of legal regulation
as well as the tools that are used to regulate both labor and other relations directly related
to them.

A F. Cherdantsev referred the general nature and extension “to all specific relations
of a certain kind or type” (Cherdantsev, 2002:345) to the features of normative legal
regulation. Thus, an element of normative legal regulation is a legal regulatory
framework, which is also of a general nature but is limited to a certain set of legal means.
Normative legal regulation is supplemented by individual legal regulation. In this regard,
it seems important to consider the forms of manifestation of regulatory framework in
individual legal regulation.
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The limits of individual and legal regulatory framework are restricted by specific
subjects, certain circumstances, and the period of legal regulation. If, under normative
legal regulation, the norm applies to an unlimited circle of persons, then under individual
regulation, the authorized subject specifies it in relation to a specific case. Individual
legal regulation aims to concretize and individualize legal relations within the specific
conditions. N.I. Diveeva singles out law enforcement, autonomous (contractual) within
the framework of individual regulation. The “discretionary possibilities of subjects” are
expanded with law enforcement regulation (Diveeva, 2008:72-73).

Each legal regulation has its own characteristics. Actually, the subject and method
of legal regulation may form them. Methods of power and subordination are
characteristic for public sectors, where legal relations are regulated with public
authorities’ participation. Private law, on the contrary, is characterized by discresion.
However, there are different points of view on this matter. V.V. Kozhevnikov believes
that discretionary rules are present in both private and public law through evaluative
concepts (Kozhevnikov, 2017). Most likely, such a conclusion is justified by the
properties of evaluative concepts in law enforcement practice. “Evaluative concepts
create conditions for the internal conviction and discretion of the subject applying the
relevant rules of law. The subject of law enforcement becomes independent (within the
law) in choosing a solution” (Vlasenko, 2001:44—45; Vlasenko (ed.), 2001).

S.S. Alekseev argues that “in modern conditions, for certain groups of relations, the
very “quality” of legal regulation is changing” (Alekseev, 1972:196). Such a conclusion
seems also connected with the choice of certain tools. The expansion of the subject of
legal regulation becomes possible with a relatively certain way of regulating legal
relations. This mechanism is typical for the legal regulatory framework, which allows
considering various circumstances for further specification.

Legal regulatory framework is a specific element of legal regulation used to
streamline a certain area of activity in order to further specify the rights and obligations
of subjects of legal relations. Specification, as an element of legal regulatory framework,
contributes to harmonious and consistent regulation of public relations, reduces the risks
of spontaneous and unsystematic regulation, contributes to the development of lexical
and semantic unity, assumes the cohesion of the logical text content during its
interpretation, and reduces the possibility of legislative uncertainty, which can lead to
arbitrariness of law enforcement officers.

Normative legal acts are an integral part of the legal regulatory mechanism. Their
significance is assessed through legal norms. S.S. Alekseev notes the special role of legal
norms, which act as the “normative basis” of the legal regulatory mechanism. This is “the
legal basis of legal regulation giving rise to the legal impact” (Alekseev, 1972:158).
The dynamics of public relations dictates the need to apply special legal norms that would
allow “covering” the maximum possible homogeneous social relations to legislator. In
this regard, application of relatively determinate legal norms is justified. In terms of
legal drafting technique, these norms allow to formulate the content in an abstract way.
S.S. Alekseev singles out “relatively determinate” and “absolutely determinate legal
norms”, depending on the nature of relationship with individual regulation. He noted that
relatively determinate norms “do not contain sufficiently complete indications of the
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conditions for norm operation” and require considering specific circumstances
(Alekseev, 1972:244-245).

The mechanism of legal regulatory framework is an interconnected and coordinated
system of special legal means aimed at expanding the subject of legal regulation and
establishing its limits for the purpose of subsequent concretization of legal relations.
V.Yu. Panchenko believes that the legal norms created as a result of the legal regulatory
framework are “a “reservoir” for law enforcement decisions in specific situations”
(Panchenko, 2012:35). Relatively determinate norms, as elements of the mechanism of
legal regulatory framework, allow to establish the boundaries of regulated legal relations.
In this regard, they should be distinguished from so called rubber norms and evaluative
concepts. Even in the year 1917 I.A. Pokrovskii defined rubber provisions as evaluative
provisions without specific content; they include justice, gross negligence, etc.
(Pokrovskii, 1917).

Uncertainty and abstractness of the content as well as ambiguity expand the
boundaries of regulated legal relations. In fact, the accuracy and clarity of the normative
legal text is violated, which can lead to law enforcement errors. In the legal doctrine, it
has been repeatedly noted (K.P. Ermakova, A.V. Demin and others) that relatively
determinate norms depend on the discretion of the law enforcer (Ermakova, 2010; Demin,
2016).

Based on the research of T.A. Zatolokina, A.K. Bezina, A.A. Bikeev, D.A. Safina,
such scholars as V.A. Korobkina, A.S. Shaburov note the connection of several levels of
legal regulation that exist in labor law, namely centralized, local (autonomous), and
individually contractual (Korobkina & Shaburov, 2010; Zatolokina, 2005; Bezina,
Bikeev & Safina, 1984).

V.K. Samigullin notes that local regulation is aimed at the development of legal
relations, and one should not confuse the concepts of local norm regulation and legal
regulation by municipalities (Samigullin, 2015). Local norms that have special features
form a peculiarity of local regulation. To such features V.K. Samigullin attributes the
content as “the degree of correlation between the abstract and the concrete”, in other
words, “they are more abstract than individual legal decisions (acts), but more specific
than general norms” (Samigullin, 2015:75).

R.I. Kondratiev also believes that the local norm is smaller in scope than the general
norm (Kondratiev, 1979). N.P. Shaykhutdinova singles out the concretizing function of
local norms, which implies regulation of the labor function, working conditions, based
on certain features of labor relations with the employer (Shaykhutdinova, 2014).
N.P. Shaykhutdinova and T.S. Iskhuzhin also note that local norms supplement and
specify general norms (Shaykhutdinova, 2014; Iskuzhin, 1999). It is believed that norms’
specification created as a result of the legal regulatory framework is carried out at the
local level of legal regulation: relatively determinate norms, norms that include an open
list of conditions (circumstances), norms with evaluative concepts and other norms with
the element of legal uncertainly.

G.A. Mustafina puts a reasonable question concerning the limits of local regulation.
(Mustafina, 2022). T.V. Kashanina argues that it is limited only by the interests of a
particular organization (Kashanina, 2010). A.M. Lushnikov believes that the limits of
local regulation are limited, firstly, by the collective agreement, and secondly, by the
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current legislation in terms of preventing deterioration of the employee’s legal status
(Lushnikov, 2014). V.A. Korobkina, A.S. Shaburov note that local acts, on the one hand,
are based on the issuance of new norms or amendments in existing legal norms, and on
the other hand, the legislator's delegation of authority to regulate in-house relations
(considering the general direction, rules and/or procedure, etc.) (Korobkina & Shaburov,
2010: 35-40). Differentiated local regulation exists at the level of the employment
contract (Korobkina & Shaburov, 2010: 35-40).

Legal regulatory framework at the local level establishes the boundaries for further
legal regulation with the help of its special means. Their types and nature are determined
by the legislator depending on the goal of legal regulation that is to be achieved. The
recent tendency includes such a means of legal regulation as indeterminacy in the text of
normative acts by fixing it in relatively determinate norms, or conditional norms
(Vlasenko, 2023). Evidently, indeterminacy creates difficulties in law enforcement,
which reasonably suggests its concretization.

Moreover, at the level of contractual regulation, elements of legal regulatory
framework can also be traced. In this regard, it is worth talking, for example, about the
framework rules in the contract, allowing for indeterminacy and suggesting conclusion
of supplementary agreement in the future.

Thus, the elements of legal regulatory framework can be found at different levels of
legal regulation. Abstractness, legal uncertainty, as forms of manifestation of legal
regulatory framework, are found both at the level of normative and at the level of
individual, including local regulation.

Elements of legal regulatory framework in labor legislation

There are certain branches of law where coexistence of both normative and
individual legal regulation is allowed. L.T. Bakulina, A.A. Bikeev postulate a close
connection between public law and private law principles in the field of labor relations,
which is directly related to Article 2 of the Labor Code of the Russian Federation;
in this regard, they single out contractual or decentralized types of regulation

(Bakulina & Bikeev, 2018). K. V. Shundikov also notes the existence of a legal
regulatory framework in the field of “regulation of the contract institution” (Shundikov,
2019).

In fact, certain elements of the legal regulatory framework can also be traced in the
Labor Code of 1918'. It is an act of sectoral codification due to the content of the sectoral
substantive legal context, which includes codifying institutes of substantive and
procedural law in the field of labor relations. It has a framework character due to the
following:

Firstly, the document states the fundamentals of legal regulation of labor and other
associated relations.

Secondly, metaphor, as a property of polysemy, presented in the content, expands
the scope of the object and subject of legal regulation with the help of certain words and

! Labor Code of 1918 on Collection of Laws and Orders of the Workers' and Peasants' Government of the
RSFSR. 1918. No. 87/88. Art. 905 Available at: https://www.hist.msu.ru/Labour/Law/kodex_18.htm
[Accessed 30™ August 2022].
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phrases, for example, proper labor productivity, other people's work, normal productivity
and internal regulations, a normal working day and under normal conditions,
organized cooperation, another locality and others. The inclusion of metaphors
in this normative legal act, relatively determinate norms, general norms of an abstract
nature create opportunities for interpreting numerous provisions, concretizing
other levels of legal regulation in normative acts, for example, regional, municipal
and/or local.

Specification of the Labor Code of 1918 can be traced in the 1922 Labor Code of
the RSFSR?; for example, the law specifies persons who are not subject to “public
works”, and issues related to the conclusion of an employment contract in more detail.

I.N. Vasev notes that 1922 Code of Labor Laws of the RSFSR includes a “collection
of statutes” in its title, which means a set, i.e., a codified normative act, “combining
equal-level legislative acts of the same nature” (Vasev, 2020:76). S.E. Baikeeva,
A.L. Bredikhin, E.D. Protsenko believe that the structure and basic concepts of the Labor
Code of 1918 were subsequently reproduced and specified, both in the 1922 Labor Code
of the RSFSR and in subsequent acts, including the Labor Code of the Russian Federation
(Baikeeva, Bredikhin, Protsenko, 2022).

Federal legislation has attributed labor law to the competence of the joint
jurisdiction of the Russian Federation and its subjects in the Constitution (Article 72)°.
In a federal state, regulatory framework is often used to expand the subject of legal
regulation by defining issues of joint jurisdiction. Such a provision presupposes
further clarification and concretization of separating powers in other normative acts.
In this regard, the Labor Code of the Russian Federation addresses these questions. For
example, Article 6 of the Labor Code of the Russian Federation stipulates “delimitation
of powers between federal state authorities and state authorities of the constituent entities
of the Russian Federation in the field of labor relations and other relations directly related
to them™. It has been determined that the main directions of state policy, the basics of
legal regulation, fundamental rights, freedoms and guarantees are regulated at the
federal level.

From the point of view of technical and legal means, it seems relevant to consider
those elements of the legal regulatory framework in labor law, which were not touched
on by the above-mentioned authors. Some aspects of the legal regulatory framework are
mentioned by A. M. Lushnikov, M. V. Lushnikova. They are analyzing the Russian labor
law in the post-Soviet period. The authors refer Article 53 of the Labor Code to the
framework norms. In their opinion, the concept of “the labor collective and its
participation in the organization management” in this article, was replaced with a
relatively determinate norm by the legislator, such as “participation of employees in the
organization management” (Lushnikov & Lushnikova, 2017); this requires
additional specification and clarification regarding employees’ categories. The authors

2 Labor Code of the RSFSR of 1922 on Collection of Laws and Orders of the Workers' and Peasants'
Government of the RSFSR. 1922. No. 70. Art. 903. Available at: https://www.hist.msu.ru/Labour/Law/
kodex 22.htm [ Accessed 30" August 2022].

3 Constitution of the Russian Federation adopted by referendum on December 12, 1993 (as amended on
March 14, 2020)

4 Labor Code of the Russian Federation: Federal Law No. 197-FZ of December 30, 2001.
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also note that “a number of sections of the Labor Code are of a framework nature; the
legal mechanism for implementation of the rights and obligations of the parties
laid down in these sections shall be established by local acts” (Lushnikov & Lushnikova,
2009: 616).

Further, it is worth dwelling on the analysis of specific norms of the Labor Code,
analyzing them from the point of view of legal drafting technique. Obviously, judicial
practice and legal doctrine fill in the gaps in legislation and specify certain provisions,
however, the aspect of analysis is interesting from the point of view of the theory of legal
regulation and reasoning of the legislator.

It seems important to single out the legal norms, describe the content of the term
indeterminacy and analyze the relatively determinate norms that exist in the field of labor
legislation. The scope of the legal norm is changeable, since it does not contain
specifically defined actions or conditions, which require clarification and concretization
of its content. For example, Article 81 of the Labor Code is devoted to termination of
employment contract at employer’s initiative. Paragraph 14 states that the employment
contract may be terminated by the employer “in other cases established by this Code and
other federal laws™’. Uncertainty is also present in the title of other articles; for example,
Article 84 of the Labor Code is devoted to termination of “employment contract due to
violation of the rules concerning concluding an employment contract established by this
Code or another federal law”®. Since the Russian Federation has not yet adopted the
relevant law On Normative Legal Acts, their classification creates uncertainty, including
uncertainty in law enforcement practice.

Article 22 of the Labor Code establishes that “the employer shall comply with labor
legislation and other normative legal acts...””’. In practice, questions often arise on which
normative legal acts are classified as “other”. Part 2 of Article 22 of the Labor Code
describing obligations of the employer whose list is open, also contains a relatively
determinate disposition: it does not indicate what other obligations provided for by “labor
legislation, including provisions on a special assessment of labor conditions, and other
normative legal acts...”® the employer shall perform. Article 62 of the Labor Code is
devoted to the issuance of work-related documents and their copies. However, this list is
not exhaustive, which creates uncertainty in practice and questions concerning obligation
of the employer to issue the relevant work-related document.

The forms of manifestation of the legal regulatory framework in the field of labor
law include relatively determinate legal norms, which include an open list of conditions
requiring further specification. This involves the following examples:

“The salary of an employee is established by an employment contract in accordance
with remuneration systems in force for this employer” (Article 135 of the Labor Code).
This norm does not contain information interpretation concerning the amount, formula,
rate or other characteristics of payment, but determines its specification at the
departmental, local and contractual levels of regulation, including incentive payments

5 Labor Code of the Russian Federation: Federal Law No. 197-FZ of December 30, 2001.
6 Ibid.
7 Ibid.
8 Ibid.
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(allowances, additional payments, incentive bonuses) that may also be established in the
regulation on remuneration provision’.

These norms may also contain evaluative concepts, for example, “the employer
rewards employees who conscientiously perform labor duties (commends, issues a bonus,
awards a valuable gift, grants a certificate of honor, nominates them to the title of the
best in the profession)”'®. At the same time, the legislator retains uncertainty in this norm,
however, some specification with reference to legislative forms is also contained in this
article: “Other types of incentives for employees are determined by a collective
agreement or internal labor regulations, as well as charters and regulations on discipline.
For special labor services to society and the state, employees may be nominated for state
awards™'!.

“At the written request of the employee, unused vacations can be granted to the
employee with subsequent dismissal” (Article 127 of the Labor Code)'?. This article also
assumes further specification, including timing and procedure for granting such a leave.
Also, an open list of conditions is contained in Article 22, Paragraph 12, Part 1, Articles
59,70, 76, 77, Paragraph 14 Part 1 81.84, 122, 128, 165, 168, 362 of the Labor Code and
some others.

“Framework” norms are contained in the Articles that require specification in acts
of local legal regulation, an employment contract, etc.: the system of remuneration and
the system of incentives and bonuses (Articles 41, 45, 131,135 of the Labor Code);
additional paid leaves for employees (Articles 41, 45, 116, 117, 118, 119 of the Labor
Code); order of granting paid leaves (Article 123 of the Labor Code); content of the
employment contract (Article 57 of the Labor Code); term of the employment contract
(Article 58 of the Labor Code); entry into force of the employment contract (Article 61
of the Labor Code); combination of posts; expansion of service areas, increase in the
scope of work; fulfillment of the duties of a temporarily absent employee without
exemption from work stipulated by an employment contract (Article 60.2 of the Labor
Code); pre-employment testing (Article 70 of the Labor Code)" .

Also, Articles 56, 57, 58, 59, 60, 60.1, 60.2, 61, 67, 72,77, 78,79, 312.4 and some
others of the Labor Code require specification in the employment contract. For example,
Part 1 and Part 2 of Article 57 of the Labor Code include a list of conditions that should
be outlined in an employment contract, including mandatory conditions. At the same
time, it is possible to conclude an employment contract that includes only general
conditions; it means that it is of a framework nature. In fact, Part 3 of Article 57 of the
Labor Code establishes obligation to supplement such a contract with “missing
information and/or conditions” by reissuing an employment contract, or drawing up an
annex, or supplementary agreement. In this case, these additional changes and documents
will have a restorative function, supplementing and concretizing the provisions of the
original “framework” employment contract.

9 Labor Code of the Russian Federation: Federal Law No. 197-FZ of December 30, 2001.
10 Thid.
11 Ibid.
12 Tbid.
13 Ibid.
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Article 57 of the Labor Code also mentions “additional conditions” that the parties
have the right to include into the employment contract. Additional conditions that do not
deteriorate the position of the employee are evaluative concepts. In this regard, the
legislator establishes them but leaves this norm “open”.

Thus, Article 57 of the Labor Code is of a framework nature. The uncertainty that
was expressed in the evaluative concept of “additional conditions” may be further
specified, for example, in an employment contract.

A concretizing function is also performed by the acts of the Ministry of Labor and
Social Protection of the Russian Federation (hereinafter referred to as the Ministry of
Labor). Yu. G. Arzamasov notes that departmental regulations “complement the existing
norms” (Arzamasov, 2006: 30).

Judicial practice analysis

R.O. Khalfina argues that “while studying public relations that have been already
regulated by a legal norm, an important and necessary stage is examining the norm
effectiveness in its dynamics or, in other words, “tracking” the norm in operation”
(Khalfina, 1981:94). Let us analyze some of the above-mentioned norms of labor
legislation.

We will focus on a few examples on the inclusion of additional working conditions
in an employment contract from judicial practice. Despite their open list, such conditions
“should not worsen the position of the employee in comparison with the established labor
legislation and other regulatory legal acts...”".

Decision of the Kirovsky District Court of the city of Rostov-on-Don (case
No. 2a-2757/2020) dated August 13, 2020 is an appellate ruling of the Rostov Regional
Court (case No. 33a-13153/2020) dated November 16, 2020. As part of the case, the
employer issued the order “to put the employees on remote working on a part-time basis”,
sending supplementary contracts by e-mail and “inviting them to give their feedback in
a response letter”!*. The employee agreed to this condition but later addressed the State
Labor Inspectorate, which revealed violations in the actions of the employer. The change
in working conditions, namely, the transfer to remote work, was improperly executed.
The court considered that the employee's response in an e-mail does not imply mutual
consent to the continuation of the labor function in the new conditions. The Letter of the
Ministry of Labor and Social Protection of the Russian Federation No. 14-4/10/P-2741
of March 27, 2020, establishes that transition “to a remote mode of work may be
formalized by exchanging electronic documents, if necessary, with their subsequent
execution in the prescribed manner”'. Since these conditions were not met and the
corresponding local regulatory act was non-existent, the actions of the employer were
recognized as illegal.

14 Labor Code of the Russian Federation: Federal Law No. 197-FZ of December 30, 2001.

15 Chief accountant. Remote work, refusal to go back to the office, absenteeism and masks: how the courts
resolved labor disputes during the pandemic. Dated 04.22.2021. Available at: https://www.glavbukh.ru/art/
101466-udalenka-otkaz-vyyti-v-ofis-proguly-i-maski-kak-sudy-razreshali-trudovye-spory-v-pandemiyu
[Accessed 30™ August 2022].

16 Letter from the Ministry of Labor and Social Protection of the Russian Federation No. 14-4/10/11-2741 of
March 27, 2020.
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This case from judicial practice demonstrates normative uncertainty of the Labor
Code and local acts (employer's order) concerning the procedure and deadline for
amending employment contract, transferring an employee to remote work, and timing of
processing the relevant documentation that are partly specified in the Letter of the
Ministry of Labor and Social Protection of the Russian Federation No. 14-4/10/P-2741
of March 27, 2020. In this situation, the specific deadlines for the employer to perform
the necessary actions are determined by the discretion of the court. In other words,
uncertainty, set out in relatively determinate norms, is concretized by the court.

Another case under study is the judgment of the Lyubertsy City Court of the
Moscow Region No. 2-4060/2020 of July 30, 2020."7 The employee carried out labor
activities based on a fixed-term employment contract, which set up the procedure for
exercising the labor function remotely, including additional grounds for terminating the
employment contract. In fact, the employment contract allowed for a termination clause
in case of a “reduction in the scope of services provided under the Service Agreement”"'®,
According to this clause, the employee was dismissed; he later disagreed and took the
case to court. The Labor Code as amended of May 25, 2020 (the Code text No. 102),
allows the employer to include additional conditions for terminating an employment
contract (Article 312.5). Based on this Article, on July 30, 2020, the court issued a
decision to refuse reinstatement'”.

Article 312.5 of the Labor Code (as amended on May 25, 2020) is of a “framework”
nature and does not specify the list of additional grounds for terminating an employment
contract with remote workers; in this connection the allowable grounds that do not
worsen the position of a remote worker were taken into account by the parties of the labor
relations, as well as the court®.

Still another judgement by the Frunzensky District Court of Vladivostok, Primorsky
Krai of July 3, 2019 (case No. 2-3606/2019)*, satisfied the claims of the employee
against the joint-stock company for recognition of illegal amendments to the employment
contract. Apart from the open-ended employment contract, a supplementary contract was
added; under it the employment contract included information on compensation payment
by the employer in case of employment contract termination. The employee refused to
change the employment contract on the grounds of Article 74 of the Labor Code,
whereupon he was fired. Yet, the legislator has established an open list of reasons why a
change in “organizational or technological working conditions” is possible, which creates
a conflict in practice. According to court opinion, in this situation the employer reduces
its costs, and does not change the organizational or technological working conditions®.
The uncertainty of the “organizational or technological working conditions” category and

17" Judgment of the Lyubertsy City Court of the Moscow Region No. 2-4060/2020 of July 30, 2020.
Auvailable at: https://sudact.ru/regular/doc/GM623z0DzgdQ/ [Accessed 30™ August 2022].

18 Ibid.

19 Tbid.

20 Ibid.

21 Judgment of the Frunzensky District Court of Vladivostok (case No. 2-3606/2019) of July 3, 2019. Available
at: https://sudact.ru/regular/doc/20aReBFo54mv/?regular-txt=&regular-case_doc=2-3606%2F2019&regular-
lawchunkinfo=&regular-date from=&regular-date to=&regular-workflow_stage=&regular-area=&regular-
court [Accessed 30™ August 2022].

22 Tbid.
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the open list of its conditions allow to interpret this norm at the discretion of the law
enforcer, and in this case, the court.

In the last case under study, the Zheleznodorozhny District Court of Voronezh,
Voronezh Region (case No. 2-2785/2016) satisfied the employee’s claims, including
acknowledging a clause of an employment contract invalid®*. According to clause 8.1. of
an employment contract concluded between the plaintiff and the defendant, the disputes
between the parties arising during the employment contract performance are heard by the
Zamoskvoretsky District Court of Moscow, at the location of the employer. However,
the employee lived and worked in the city of Voronezh, and the corresponding provision
of the employment contract “significantly violates the rights of the employee, as a party
less protected in relation to the employer”?*, affording him no opportunity for attending
the hearing in person. The plaintiff, in support of his arguments, cited the following facts:
the employer, i.e., organization, was always located in Moscow, “it is extremely
beneficial for the employer that any dispute is settled territorially remotely from
employees”®. Moreover, the employee was dismissed of his own free will, but he was
not fully remunerated.

Part 2 of Article 9 of the Labor Code determines that “employment contracts may
not contain conditions that restrict the rights or reduce the level of guarantees for
employees in comparison with those established by labor legislation and other regulatory
legal acts containing labor law norms” which sounds as a “framework”. Having
interpreted Article 29 of the Civil Procedure Code of the Russian Federation®
systemically, the court arrived at the decision that the above clause of the employment
contract was invalid. Similarly, as in previous cases, the uncertainty of individual
relatively determinate norms of labor legislation is specified depending on the discretion
of the subjects of legal relations, as well as the court.

Conclusion

Examination of the legal regulatory framework theory and the forms of its
manifestation is not limited to branch studies. On the one hand, legal regulatory
framework allows to expand the subject of legal regulation, and on the other hand, it
creates opportunity for concretization of legal norms in other acts, based on the specifics
of legal relations. The subject of legal regulatory framework is determined by relatively
uncertain social relations, whose regulation is necessary to ensure the rights and freedoms
of citizens in order to maintain the state unity.

Legal uncertainty gives the right to the subjects of legal relations and the law
enforcer to act at their own discretion. In private law, including labor law, there are norms
of different degrees of certainty, containing determinate, indeterminate, and relatively
determinate norms. Relatively determinate norms assume the freedom of discretion of

23 Judgment of the Zheleznodorozhny District Court of Voronezh No. 2-2785/2016 of February 6, 2017.
Available at: https://sudact.ru/regular/doc/IQ6cNRP2t3x/?regular-txt=&regular-case_doc=2-2785%2F2016&
regular-lawchunkinfo=&regular-date from=&regular-date to=&regular-workflow stage=&regular-area=
&regular-court [Accessed 30th August 2022].

24 Ibid.

%5 Ibid.

26 Civil Procedure Code of the Russian Federation N 138-FZ of November 14, 2002.
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the subjects of the legal relationship, as well as the law enforcer in establishing conditions
of specific cases and circumstances.

Judicial practice shows that in labor legislation the uncertainty of legal norms
implies their further specification, based on the discretion of the law enforcer. In general,
the courts take the side of the employer while interpreting certain norms. Although the
highest judicial instances’ acts clarify certain issues of applying labor laws, including
establishing the boundaries within which the court is to navigate when making
judgements, for example, the Resolution of the Plenum of the Supreme Court of the
Russian Federation No. 2 of March 17, 2004.

Thus, the forms of manifestation of legal regulatory framework in labor legislation
include relatively determinate norms, norms with an open list of conditions
(circumstances), which allows to specify their content in other regulatory legal acts (acts
of executive authorities, collective contract/agreement, acts of local regulation, labor
contract, etc.). The norms created as a result of legal regulatory framework establish the
limits of legal regulation. In the future, operation (application) of such legal norms
depends on the discretion of the subjects of legal relations, or the law enforcer, who
specifies them, depending on the specific circumstances.
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AMoumnoHanbHasn cdepa paboTHUKa
KaK 00 beKT NpaBoBOM 3aWUThbl

O.A. KypcoBa'“'D<

TromeHckuil rocynapctBeHHbiil yauBepcuret (Troml'Y), . Tromens, Poccutickas ®edepayusa
P<lo.a.kursova@utmn.ru

AnHoTtanus. ITpoGiemaTika 3alUTHl SMOIMOHAIBHOM cepbl pabOTHUKA B CTPYKTYpPE JIMUHBIX
HEMMYIIECTBEHHBIX [IPaB B HAYKE TPYJIOBOTO IIpaBa I10Ka He OblIa OJBEPrHyTa OTASIbHOMY HayYHOMY
aHaJIM3y, HO ceifuac OHa KaK HUKOIJIA aKTyalu3upyeTcs. OTo 00yCIIOBICHO B IEPBYIO OUEPEb TEM, UTO
B COBPEMEHHOM HH()OPMAIIMOHHOM OOIIECTBE, B YCIOBHUAX CEPBHCHON SKOHOMHKH, KOT/1a MEHSETCS TIPH-
BBIYHBIHN YKJIaJ TPYIOBBIX OTHOIICHHUH, CBOUCTBEHHBIN 3110X€ MH Iy CTPHAILHOTO TPYa, Ha MEPBHIH IJIaH
CHOBA BBIXOJUT IIpo0JieMa onpeeIeH sl TpaHuL BIaCTH paboToaaTens Hax paboTHUKOM. TonbKo Tenepsb
9TU I'PAHULBl HYXKHO yCTaHABJIUBATh, YUUTHIBAS HE TOJIBKO (PU3UUECKUE, HO U IICUXOIMOIUOHAIbHbIE
npodeccroHaIbHbIe PUCKU. [IpeanprHATa IOIBITKa 000CHOBAHHS KaTETOPHH «IMOLIHOHAIBHEIC TIPaBa
paboTHHKA KaK OCHOBHOTO 00BEKTa 3aIUTHI B CTPYKTYpPE JIMIHBIX HEMMYIIIECTBEHHBIX IIpaB pabOTHUKA.
Amnanu3 Hay4HOU JMTEpaTypbl, HOPMATHBHOIO PEryJUPOBaHUSA U IPABONPHUMEHUTEIBHON MPAKTUKU 1O
paccMaTpuBaeMoi mpoOieMaTHKe MToKasall, YTo BceoOlee NpU3HaHUE 3HAUYMMOCTH JIMYHBIX HEHMYIIle-
CTBEHHBIX IIPaB HE 0OecleuuBaeT NOBbIICHUE (G PEKTUBHOCTH UX MPAaBOBOMU 3allUTHL, YTO B CBOIO OUE-
pellb CBSI3aHO C HEONPENEIEHHOCTBIO 00BEKTA 3aLIUThI TMYHBIX HEUMYIIECTBEHHBIX TPYIOBbIX IIpaB. Ha
3TOM OCHOBAaHWM TIPEAJaraeTcs KOHKPETH3MPOBaTh M YTOYHUTH OOBEKT IPABOBOH 3aIIHTHI
B KOHCTPYKLMHU JMYHBIX HEMMYIIECTBEHHBIX TPYIOBBIX IIPaB, K KOTOPOMY, C TOYKH 3pEHHs aBTOpa,
OTHOCHTCSI IICUX03MOIMOHaNbHas cdepa paboTHuka. Takoil moxxon no3posseT 06osnee KOHCTPYKTHBHO
OIpEEIUTh MEXAHU3M [IPAaBOBOM 3alUThI IMUHBIX HEUMYIIECTBEHHBIX TPYIOBBIX IIPaB.

KiroueBble ¢10Ba: NOCTHHAYCTPUAIBHOE OOIECTBO, SMOLUOHANBHBLI TPy, ICUX03MOLUOHAIIb-
Has cepa pabOTHHKA, THYHBIC HEUMYIIECTBEHHbIE TPYIOBBIC IIPaBa, JOCTOMHCTBO PaOOTHHKA, 3aII[HTa
OT IICUXOJIOTUYECKOT0 HACWIIHUS, TICUXOCOLUAIBHBIN TPOo(ecCHOHaNBHBIN PUCK
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The emotional sphere of an employee
as an object of legal protection

Oksana A. Kursova'= X<

Tyumen State University (Tyumen State University), Tyumen, Russian Federation
P<o.a.kursova@utmn.ru

Abstract. The issue of protecting the emotional sphere of an employee in the structure of personal
non-property rights in the science of labor law has not yet been subjected to a separate scientific analysis,
but now it is being updated more than ever. This is primarily due to the fact that in the modern information
society, in the conditions of service economy, when the usual way of labor relations, inherent in the era
of industrial labor, is changing, the problem of determining the boundaries of the employer's power over
the employee again comes to the fore. Only now these boundaries need to be set, taking into account not
only physical, but also psycho-emotional professional risks. The article attempts to substantiate the
category of "emotional" rights of an employee as the main object of protection in the structure of the
employee's personal non-property rights. The analysis of scientific literature, normative regulation and
law enforcement practice on the issues under study shows that the universal recognition of the importance
of personal non-property rights does not ensure the effectiveness of their legal protection, which in turn
is associated with the uncertainty of the object of protection of personal non-property labor rights. On this
basis, it is proposed to specify and clarify the object of legal protection in the construction of personal
non-property labor rights, which, from the point of view of the author, includes the psycho-emotional
sphere of the employee. This approach allows to define the mechanism of legal protection of personal
non-property labor rights in a more constructive way.

Key words: postindustrial society, emotional labor, psycho-emotional sphere of an employee,
personal non-property labor rights, dignity of an employee, protection from psychological violence,
psychosocial occupational risk
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BBenenne
Ornpenenenne MONMOHANBHON chephl pabOTHHKA KaK OTIAEITHHOTO0 00BEKTa MPaBo-
BOH 3aIUTHI COMPSKEHO C OOHOBJICHUEM KaTeropuajibHOIO ammapara TpyJ0BOro pasa, B

YaCTHOCTH, C BO3MOXXHBIM BBEJCHHEM B HAYyYHBIH OOOPOT MOHATHA «IMOIMOHAIHHBIE
mpaBa pabOTHWKa». JTO TIOHATHE PaHee HEe BCTPEYaNach B HAYYHBIX TPYJaX POCCHICKHX
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MPaBOBE/IOB U BIIEPBBIC MPEAIaracTcsi aBTOPOM 3TOH paboThl. BO3MOXHOCTh BBEJCHUS B
KaTerOpHalbHBIM anmapaT HayKH TPYJOBOTO NpaBa yKa3aHHOW KaTerOpHH 00YCJIOBICHO
CIIEYIOIIUMHU COOOpaKEHUSIMH.

[Tepexon K MOCTHHIYCTPUAILHOMY OOIIECTBY AUKTYET ()OPMUPOBAHUE HOBBIX IMOJI-
XOJIOB K TOHUMaHUIO COJIEPKaHUs U IIpoliecca Tpy/aa, MpoecCHOHATLHBIX PUCKOB U K CIIe-
nr(UKe MPaBOBOTO PETYIUPOBAHIS TPYIOBBIX OTHOIIEHHHA. B TOCTHH Iy CTpHAIEHOM MHpE
9KOHOMHKA CTAHOBHUTCS CEPBHCHOI (B HAYYHOH INTEpAType BCTPEUAIOTCS TaK )K€ TEPMIHBI
«IKOHOMHMKA BIICUATICHUIN», «IMOIMOHANBHBIN KanmuTannu3m») (Pine & Gilmour, 2005),
(Suvalko, 2013).

B GonpmmHCTBE cirydaeB Oymylee Tpyaa B MOCTHHAYCTPHAIBHOM MHPE CBSI3BIBAIOT
C elie OOJIBIIUM PACCIOSHUEM U HEPABEHCTBOM: MIPOTHO3UPYETCSI HE3HAUYUTEBHBIA POCT
CMHTEJUIEKTYaJbHBIX)» BBICOKOOIUIAYMBAEMBIX pa0OYNX MECT, 3HAUYUTEIFHOE YBEITUICHUE
HHA3KOOIIAYMBAEMOTO HU3KOKBATH(HIIMPOBAHHOTO TPyIa B chepe 0OCITyKUBaHUA, TIPU
BBITTOJIHCHHUHU KOTOPOTO K pa6OTHI/IKaM MMPEABABIIAIOTCA OOIMOJIHUTCIILHBIC Tpe6OBaHI/I$[ CO-
OTBETCTBUS, B TOM YHCJIC SMOIIMOHAILHBIM U SCTETHYECKUM CTaHJAPTaM, U (aKTHIECKOe
HCUYe3HOBEHUE «cpemnHero kimaccay (Warhurst & Nickson, 2001).

OxunaemMoe yriyOiaeHNe «IpeKapu3aium» Tpyaa 00yCIOBIEHO TEM, 9TO KPOMe TIPO-
4€ro, CEpBUCHAA KIIMCHTOOPHUCHTUPOBAHHAA MOJCIIb MPOU3BOACTBA MPEABABIIACT MAKCU-
MaJbHO XeCTKHE TPeOOBaHUS K CTaHapTaM KauyecTBa M CPOKaM BEITIOIHEHUs paboT, a paz-
BHUTHE TEXHOJIOTHH ITO3BOJISIET BHEAPATH U MCIIOJIB30BATh 6€CHpeHe]J;eHTHBIe (1)OpMBI MO-
HUTOpPUHI'a KOHTPOJII KaueCTBa TpyJda. MHTEeHCUBHOCTD U HaIps’KEHHOCTh TpyJda CYyIIC-
CTBEHHO BO3PACTAIOT, TPAHMIIEI paboUero BpeMeH! U BPEMEHH OT/bIXa MOCTENIEHHO CTH-
patoTcsi.

Bce 9T pakTOphl B COBOKYIHOCTH CBHIETEIBCTBYIOT O TOM, YTO IMOYUOHATbHAS
cocmasnaowas mpyoa CTAaHOBUTCS OCHOBOHM MPAaKTUYECKH JI000W TPYJ0BOH (yHKIIMH, U
3TO 0OCTOSTENHCTBO BIIEUET 32 COOOH HEOOXOTUMOCTh OCMBICIIEHUS MTOIXO00B K OTIpee-
JICHUIO ee colepxkanus. TpedyeTcs akTyanu3anus TpeOOBaHUH K IEIOBBIM KayecTBaM pa-
OOTHHKOB, HEOOXOIUMO OIPEJEITUTh T'PAaHULBI IPABOBOTO PETYIUPOBAHUS IMOIIHOHAIb-
HOW COCTaBISIONICH TPYAa, BaXKHA BBHIPA0OTKA KPUTEPUEB Pa3TPaHUUYCHHUS] 0ObEKTHBHBIX
TpeOOBaHMHA K IICHXO(PU3HOIOTHISCKIM KauecTBaM paOOTHHKA, HaaraeMbIM Ipodeccuei,
XapaKTEepOM ACATCIbHOCTU, KOPIIOPATUBHBIMU CTAHAAPTAMU U TpC6OBaHI/I$IMI/I, u I/I36I)ITOLI-
HBIX YCTaHOBJICHWH, MOCATAIONIMX HA aBTOHOMHIO, YaCTHYIO JKU3Hb W BHYTPEHHIOIO
cBoOOy padoTHuka. Heodxomuma Ooree TmrarenpHas MpopadboTKa MEXaHU3MOB 3aIlUThHI
SMOLIMOHAJILHON C(ephbl YeIOBEKa, €r0 aBTOHOMMHM, YaCTHOU JKM3HH, €ro JOCTOMHCTBA U
TpyROBOH penyTanuy. Takol MoaX0/ COOTBETCTBYET COBPEMEHHOMY IIOHUMAHHUIO JOCTOM-
HOTO TpyJa W SBISETCS JIOTHYECKUM ee pa3BuTueM. llenpro maHHOW paOoThHI SBIISETCS
MOCTAaHOBKA MPOOJIEMBI O CYIIHOCTH SMOIMOHAIBLHOU cdepbl pabOTHHKA KaK OCHOBHOTO
00bEKTa MPaBOBOM 3aIIUTHI B CTPYKTYPE JIMYHBIX HEUMYIIECTBEHHBIX MpaB pabOTHHKA.

IMOUMOHAIM3AUSA TPYAAa: TEHACHIMHA U NMPOOJIeMbl

Craenyer moI4epKHYTh, YTO KaTETOPHS «3MOLHOHAJIBHBIE» IIpaBa caMa 1o cede He-
CKOJIBKO ycioBHAa. Ee MOXXHO OOBEKTHBUPOBATH B PaMKax IOPUCIPYAEHLMU AJSL TOTO,
9TOOBI 0OBETMHUTE B OJIMH PSiJ SIBJICHHUSI, CBSI3aHHEIE C YMOITMOHAILHOM cepoii uemoBeka
1 0003HAYNTH, UTO 3Ta chepa Tak e HyKAAeTCs B IPABOBOM 3aIUTe, KaK U (U3NIECKOE
30POBBE. DTO MOKHO CBSI3aTh C PsiIOM (DaKTOPOB.
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Bo-nepBbIX, H3MEHEHHE XapakTepa TpyAa B MOCTUHIYCTPUAIBHOM MHUpE, B KOTOPOM
9KOHOMHKA CTaHOBUTCSI CEPBUCHOM, HAJIaraeT Ha CyObeKTOB PhIHKA TPY/a COOTBETCTBYIO-
mpe crernuduueckne TpeOoBaHUsS U MEHSAET CTPYKTYPY MPOQecCHOHATFHBIX PUCKOB.

Bo-BTopsIx, BceoOmas nudpoBuzanus, ri1o0aabHOE PacIpOCTPAHEHHE Pa3IUIHBIX
¢dopm TeneTpyna, poct UQPOBHIX MIaTHOPM BIEKYT 3a COOOH pacIIMpeHHe BO3MOXKHO-
CTel KOHTPOJIA HaJ paOOTHUKAMH H Bce OoJiee TITy0oKoe IOTpyKEeHNE MUpa TpyIa B 4acT-
HYIO JKU3Hb YeJIOBEKa.

Haxkonern, ¢ yueToM COBpEMEHHBIX peaiil MOCTUHYCTHATBFHOTO U(POBOTO MUpa
HEO0X0IUMO OOHOBIIEHHE TPYIOTIPABOBON HAYYHOU IapaIurMbl.

OcTaHOBHMCS Ha ATHX 00CTOSTENHCTBAX YyTh MOApOOHEe. MI3HaUaIbHO 10T AIMOINO-
HaJILHBIM TPYJIOM NOHUMaJach KOMMEPIHAIU3alusl YyBCTB, KOTAa SMOLUH MEPEXOIT U3
«4acTHOH cdeprl» B MyONUUHYIO M IEMOHCTPHPYIOTCS KineHTy (Simonova, 2013:340).
Ceifuac SMOITMOHALHEIN TPYT HY’KHO pacCMaTpUBaTh, BEPOSATHO, B OoJree Ti100aaIpHOM ac-
MeKTe, MOCKOIBKY chepa TpyAa B MOCTHHIYCTPHAIEHOM MUpPE OeCIPeLeIeHTHO PacIIups-
eTcsl, BKJII0Yasi B CBOIO OPOUTY BCIO )KM3HB YeJoBeKa. Takoe pacmupeHue o0yclIoBICHO B
MEPBYIO OYepeb N3MEHEHUSIMH B XapaKTepe CaMoro TpyAa, OTBEYAIOLIEro NOTPEOHOCTAM
CEpPBUCHOM 3KOHOMUKH.

KnueHTopreHTHPOBaHHOCTh COBPEMEHHON CHUCTEMBI MPOU3BOICTBEHHBIX OTHOIIIE-
HUH NpeabsBiseT ocoOble TpeOoBaHMs K (POPMHUPOBAHUIO BHYTPEHHETO SMOLIMOHAIBHOTO
MIPOCTpPaHCTBA PabOTHWKA. A HWMEHHO, CYIIECTBEHHBIM (haKTOpoM NpodecCHOHATBHON
MPUTOAHOCTH Pa0OTHHKA B COBPEMEHHBIX YCJIOBUSIX CTAaHOBUTCS pa3BUTas KOMMYHHKa-
TUBHAsI KOMIIETEHINSI — YMEHUE YIPABIATH CBOMMH SMOLMSIMH, IEMOHCTPUPOBATH 3MO-
UM, TpeOyeMble CTaHAApPTOM KauecTBa MPEOCTABIsIEMOM YCIyIH, OJABIATh SMOLUH B
OIIpEeJIeNICHHBIX CUTYalusIX. IHBIMU clioBaMH, ceifuac OT pabOTHHKA KaK HUKOT/a Tpedy-
€TCsl HanpaBJIeHHBI KOHTPOJIb SMOLUH, TOCTIEI0BATENFHO UM CAMHUM OCYIIECTBISIEMBIH.

Henb3s ckazaTh, YTO 3MOLMOHAIBHAS COCTABIIIONIAs TPYda HUKOT/AA HE 3aMedaach
MIPaBOBEJICHUEM M HE BIHAJIA HA IPABOBOE PEryJIMpPOBaHNE Tpyaa. TpaauiinoHHO MEPHI J0-
MOJTHUTENILHON TIPABOBOM 3aIUTHI IPEJOCTABISUIMCE pAOOTHUKAM, Yel TPYA CBsA3aH C I0-
BBIIICHHBIMU MICUXO3MOLMOHATBHBIME Harpy3kamu. IIpu 3ToM nuama3oH KOMIEHCATOP-
HBIX MEXaHHU3MOB IIPOCTHPAETCS OT YCTAHOBJICHUS AOMOJHUTEIBHOTO BPEMEHH OTIbIXA U
COKpAIIeHUS TPOJOIDKUTEIFHOCTH pabodero BpeMeHH (Ie1arorniaeckue U MeIUIINHCKUE
PpaOOTHUKH U ITp.) IO BHEAPEHHS CIIEHUATBHBIX MEP 3allUThl Ha CIIy4ail HACTYIUICHHS pUC-
KOB IIPUMEHEHMsI HackIus (Kak (PU3MUECKOro, TAK U IICUXOJOIMYECKOI0) B IIPOLIECCE BhI-
MTOJTHEHHS paboTHI.

HoBblil BUTOK Hay4HOU OpraHU3aliy TPyAd IPEAIoIaracT HOPMUPOBAHUE IMOLUO-
HAJILHOTO TPYJa U PETYJIMPOBAHHE SMOLMOHAIBHOCTH NPAKTHUECKH ITOBCEMECTHO, B JIIO-
6oit chepe mpodeccHoHANBHOM AeATeTbHOCTH, BKII0Yas FOCyIapCTBEHHYIO CIyX0y'. D10

' Cm.: Vkas3 Ipesunenta PO or 12.08.2002 Ne 885 «O6 yTBepKIeHHM OOIIMX IPHHIMUIIOB CIIYKEGHOTO MOBE-
JICHUsl TOCYJAapCTBEHHBIX CIIy)Kamux». Pexxum moctyma: https:/base.garant.ru/184842/ (nara oOparneHus:
20.02.2023); TurmoBoit KOAEKC 3TUKU U CIYKEOHOTO MOBEICHUS TOCYAapCTBEHHBIX CIyXammx Poccuiickoit
®denepanun 1 MyHHAIMIATIBHBIX crykamux. OnodpeH perenneM npesunuyma Cosera npu [Ipesunente PO no
NIPOTUBOJEHCTBHIO Koppynumu oT 23 pmekabps 2010 r. Pexum poctyma: http://www.consultant.ru/
document/cons_doc LAW 113505/ (nara obparmenus: 20.02.2023); TUNED — EUPAE project “Well-being
and occupational safety & health (OSH) in central government administrations: tackling psychosocial risks at
work”. Pexxum nocrtyma: https://www. epsu.org/article/tackling-psycho-social-risks-central-government-guide-
action (gara obpamenust 13.01.2023); The Palgrave Handbook of Global Perspectives on Emotional Labor in
Public Service. (Edition unavailable). Springer International Publishing. Pexum noctyna:
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OTpaXkaeTcsl Ha COACPIKaHUH TPYJOBOH (QPYHKIMH paOOTHUKA, BOIUIOIIAETCS B HOPMAaTHB-
HOM PETYJIMPOBaHUH Ha yPOBHE OpraHU3alMU, 3TUM IPOHU3aHa HOBAs TPYJIOBas STHKA U
KOpIIOpaTUBHAsI KyJbTypa.

Bonee Toro, coBpeMeHHBIE PabOTOAATENN HE TOIBKO CTAaHIAPTHIUPYIOT HAOOP IMO-
LU pa3HOTrO CIEKTpa MPU OKa3aHUU YCIYT, HO U 3aKJIaJbIBalOT CTAaHIAPTHI KOPIOPATHB-
HOTO MOBEJCHUS BHYTPU KOMIIAHMM U II0 OTHOLIEHHIO K CaMOM KOMIIAHWH, YTO B CBOIO
odepenb Toxke TpeOyeT OT pabOTHHKA JOMOTHUTEILHON PETYIISIUU €ro SMOIMOHAILHOTO
COCTOSIHUSL. [ paHHIIBI CTAHAAPTOB KOPIIOPATUBHOTO MOBENEHHUS MOTYT OBITH CKOJIb YTOJHO
LIMPOKU — OT OOBIYHBIX TPEOOBAHUI KOPPEKTHOIO IIOBEAECHHSI IO OTHOIIECHHIO K KOJUIEraM
710 3aMPETOB HEraTUBHBIX MM KPUTHYECKHX BBICKA3bIBAHMIT B OTHOLIEHHH paboTonaTens’
(Patlasov & Kalmykov, 2016).

Taxo# moaxo. K yIpaBiIeHUIO TPYAOM U IPOU3BOACTBEHHBIMH IPOLIECCaMU 00y CIaB-
JINBAETCS HOBOM MOJUTHUKOU pUCK-OPUEHMUPOBAHHO20 YnpaesieHus. B pamkax 3ToH mosiu-
THKU PabOTOJATENH BHEAPSIOT KOPIOPATUBHBIE CHCTEMBI YIPABICHHUS COOTBETCTBHUEM
(Kevorkova & Sapozhnikova, 2020), yTo B cBOIO 0Ouepeab CONPSHKEHO C MPEXbSIBICHUEM
psiia IONOJHUTENBHBIX TpPeOOBaHUNH K JIMYHOCTHBIM XapaKTEpUCTHKaM pPaOOTHUKOB
Y BIIEYET 32 OO0 pacHIMpeHre BTOPKEHUS B cepy ero YaCTHOM KU3HH (B LEINAX 3aITUTHI
KOPIIOPAaTUBHBIX HHTEPECOB paboToaares, o0ecneueHus MpoGUIAKTUKY BOSHUKHOBEHUS
KOH(JIMKTa HHTEPECOB U TIP.).

PaboTHHK 329acTyI0 BBIHYKICH MOTYNHATHCS KOPIIOPATHBHBIM IIPaBHJIaM U 3a IIpe-
JieTIaMH BBITTOJTHEHUS TPYAOBOH (DYHKIINH, IOCKOJIBKY COBpEMEHHBIE IHU(POBBIE TEXHOJIO-
T'MH TIO3BOJISAIOT, C OHOW CTOPOHBI, MAKCUMAJIBHO IIUPOKO UCIONb30BaTh Pa3InyHbIe JH-
CTaHLMOHHbIE ()OPMBI IPUMEHEHUS TPYAA U, C APYTOi, 00ecTieunBaTh KOHTPOJIb 3a paboT-
HUKOM KaK B TIPOIIECCE HCIIOIHEHUS UM TPYAO0BOW QYHKIMH (MCTIOb30BaHHEe paboToaTe-
neM uupoBBIX cucTeM MoHUTOpHHTa (Savosko, 2022:165), ncnonb3oBanue HUPPOBBIX
JATIMKOB W CEHCOPOB [UIS OTCIEKHBAaHWSA TepeaBixkeHus pabdbotaukos) (Filipova,
2021:41-42), Tak u B cBOO0fHOE OT paboTHI BpeMs (ITOCPEeICTBOM HUCTIOIH30BAHUSA PA3IH4-
HBIX MECCEH/IKEPOB, BEIHYKJAIOIIUX paOOTHHKA TOCTOSTHHO HAXOAUTHCSI Ha CBSI3U ¢ pabo-
ToJaTeJIeM, B TOM YHCIIE U B Hepabouee Bpems).

Takoro poxa TOTaabHBIM KOHTPOJIE IMOBEEHUS paOOTHUKOB BIeUeT 32 OO0 Maccy
HETAaTHBHBIX TMOCJIEACTBUI — OT Ype3MEPHOTr0 BTOPIKEHHUSI B YACTHYIO JKU3Hb PaOOTHHKA
(xorza KOHTPOJb KacaeTcsl OTCICKUBAHUS MEPEIUCKH, MHEHUH, KOHTAKTOB, JIOSJIBHOCTH
u 1p.) 20 GOpMUPOBAHUS KYJIbTYPbl HEAOBEPHs, KOTAa JaHHbIE IM(PPOBOr0O MOHUTOPHUHIA
WCTIONB3YIOTCS JUTS JIABJICHUSI WUTH 3aIlyTHBaHUs TIepcoHala C IeTbio JJOCTHIKEHUS Hepea-
nuctuuHbIX nener (Rosengren & Ottosson, 2016:186).

B psize HayuHbIX paOOT NpUBEAEHB! JaHHBIE O HEIIOCPEICTBEHHOMN CBSI3U MEKAY UC-
MOJIb30BaHUEM paboToaaTeneM Iu(QPOBOro MOHUTOPHHTA M TIOBBIIIEHUEM YPOBHS CTpecca
pa6otaukos® (McParland & Connolly, 2019), a Takike O CHUKEHMM KauyeCTBa TPYA0BOI

https://www.perlego.com/book/3492206/the-palgrave-handbook-of-global-perspectives-on-emotional-labor-
in-public-service-pdf.

2 Cwm.: Pemenne TBepckoro pailoHHoro cyaa r. Mocksbt o1 12.04.2013 Ne 2-2589; AneuisiuoHHOE Onpesie-
nenue Mocropcyna ot 22.06.2013 Ne 11-20511; Omnpenenenne MockoBckoro ropoackoro cyaa ot 20.04.2017
no geiay Ne 4r-4221/2017; AnemnsuuoHHble onpeneneHuss MockoBckoro ropojckoro cyna ot 22.06.2013
Ne 11-20511, ot 10.03.2017 no nexy Ne 33—-8244/2017; Onpenenenue Cenpmoro KCOIO ot 22.05.2022 r. Ne
88-6684/2022.

3 Semuels, A. Monitoring up- ends balance of power at workplace some say. Los Angeles Times. 8th April
2013. Pexxum nmocryma: https://www.latimes.com/business/la-xpm-2013-apr-08-la-fi-mo-monitoring-upends-
balance-of-power-at-workplace-20130408-story.html (mara oopamenus: 03.02.2023).
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KU3HU pabOTHHKOB B CIIy4ae MOCTOSHHOTO BCECTOPOHHETO MOHUTOPUHTA UX JESITEIbHO-
ctu (Kuchina, 2021).

Mesxay TeM HCTIob30BaHue HU(PPOBOro KOHTPOIS B OurkaiIine roasl OyAeT TOIbKO
pacumpsThes. B mepByro ouepens 3T0 CBsI3aHO ¢ o0ecredeHueM IPOMBILIICHHOM Oe3omac-
HocTH U oxpaHbl Tpyaa (Timofeev & Timofeeva, 2022). JleficTByoliee HOpMaTHBHOE pe-
T'YJIMPOBaHHE MPEAOCTABISIET IIUPOKUE BO3MOKHOCTH PabOTOJATENI0 BHEAPATH Pa3iiny-
HBIE HHCTPYMEHTHI Iu(poBoro KoHTpois. Tax, ct. 214.2 TK P® npenycMaTtpuBaet npaso
paboToaaTens UCIOIB30BaTh B IENIIX KOHTPOJIA 32 0€30IMacCHOCTHIO MMPOU3BOICTBA PabOT
mpuOOpHI, yCTPOWCTBA, OOOpyIOBaHWE W (WIM) KOMIUIEKCHI (CHCTEMBI) NPUOOPOB,
YCTPOKCTB, 000py10BaHUs, 00ECIECUNBAIOILMX JUCTAHIIMOHHYO BUIE0-, Ay ANO- I HHYIO
(hUKcario TPOIECCOB TPOM3BOJCTBA pPabOT, OOeCIeUMBaTh XpaHEHUE IOTYyYCHHOMN
nHpOpPMAIMK, a TaKKe MPEJOCTaBIATh AUCTAHLIMOHHBIA NOCTYN K HAOJIOACHHUIO 3a
0e30macHbBIM IPOU3BOACTBOM PadOT, a TAKXKe K 0a3aM AJEKTPOHHBIX JOKYMEHTOB paboTo-
Jatens B 00JIacTH OXpaHbl TPyAa TOCYAapCTBEHHON MHCTIEKINHU TPYa.

Taxoii mogxo ob6ecrednBaeT CKOJIb YTOJHO OOIIHPHBIN cOOp MEPCOHATBHBIX JAHHBIX
paboTHHKA B COYETAHNH C CAMBIM IMIMPOKHUM JTHANa30HOM BO3MOXKHOCTEH MCIIONb30BaHUS
TaKuX JaHHBIX, YTO BJIEYET 3a cOOOH AeryMaHM3alui0 paboYnX MECT, IOCKOJIbKY MME0-
LIMECs] HHCTPYMEHTHI IIPAaBOBOM 3aIlIMTHI HE BCEIla B COCTOSIHUM 00ECIIEUYUTh aBTOHOMUIO
paborauka (Hendrickx, 2019:384).

Kak crnemctBue Bcero 3Toro aMoIMOHaIbHAs HAarpy3Ka Ha pabOTHHKAa MHOTOKPAaTHO
BO3pacTaeT, yTo TpeOyeT OT Hero ropasao OoJsiee CyIeCTBEHHBIX SIMOIIMOHAIBHBIX 3aTpar.

[loBBImIeHME Tpagyca SMOIMOHAIN3ANNHN TPY1a M BO3PACTaHNE POIIU IICUXOCOIHAIIb-
HBIX PUCKOB IPH OCYIIECTBICHUH TPYAOBOH AESITETLHOCTH HE 00XOANUT CTOPOHOH H, Kaza-
J10Ch Obl, OTHOCUTEIBHO HE3aBUCUMBIX pAOOTHUKOB, Y€l TPy OCYIIECTBIISIETCS] AUCTAHLIHU-
OHHO, yJAJICHHO WU IOCPEACTBOM HCIOJNb30BaHUS MPUIOKEHUI MM IU(POBBIX ILIAT-
dhopm.

Bo-nepBhIX, yke Ha NPOTSIKEHWH HECKONBKHX MOCIEAHUX JIET HCCIEeIOBaTeNd B
CBOMX paboTax OTMEYaloT MJUIIO30PHOCTh HE3aBHCHMOCTH TeJepabOTHUKOB, MOCKOIBKY
COBpPEMEHHBIE BO3MOKHOCTH HU(POBOTO KOHTPOJISA MO3BOJISIOT CBECTH K HYJIIO BCIO BHIU-
MOCTb aBTOHOMHUH TaKUX paOOTHUKOB, TAKOW KOHTPOIIb JETYMaHU3UPYET TPYI U COco0-
CTBYET CYIIECTBEHHOMY pOCTY TICHXOCONHAILHBIX puckoB (Serebryakova, 2022),
(Shuraleva, 2021); 1, BO-BTOpBIX, MTUPOKOE PACHpPOCTPAHCHHUE MUCTAHIIMOHHOW pabOTHI,
obycnoBnenHoe nannemuein COVID-19, sipko mposiBiiIo npodiieMy CMEIIeHHs 10 HOYTH
MOJIHOTO PacTBOPEHMS APYT B Apyre pabOThl U YACTHOM XHU3HU (YTO TOKE BHOCHUT CBOU
KOPPEKTUBHI B IEPEOCMBICIICHHE TIPOOJIEMATHKN SMOLIMOHAIBHOTO TPY/Ia).

Kak ntor: cefiuac kak HUKora Tpedyercs mpopaboTKa HOBBIX MEXaHU3MOB IIPABOBOM
3anUThl pabOTHHUKA, TTOCKOJIBKY TPAJAUIIMOHHBIE CTIOCOOBI 3aIIUTHI B HOBBIX YCIIOBHUSIX OKa-
3aJMCh HE BIIOJIHE COCTOSITENbHBL. Takue MexaHU3Mbl IIOCTEIEHHO MOSIBISIOTCS, HApH-
Mep, IIPaBO Ha OTKJIIOYEHHE, 10 KOTOPHIM IOHUMAETCs IPaBo pabOTHUKA HE y4acTBOBATh
3a MpeaenamMu ero padovyero BpeMeHH B KOMMYHHUKAIIUH WM JESTEIbHOCTH, CBSI3aHHOM C
paboToif, B TOM YHCIIEé KOTAa TakMe KOMMYHHKAIMH OCYLIECTBISIIOTCS HOCPEICTBOM
HCIIOJIb30BaHHUs U(POBBIX MHCTPYMEHTOB" .

4 Cwm.: European Parliament resolution of 21 January 2021 with recommendations to the Commission on the
right to disconnect (2019/2181(INL)). Pexum gnoctyma: https://eur-lex.europa.cu/legal-content/EN/
TXT/?uri=CELEX%3A520211P0021 (mata obpamenus: 02.02.2023).
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Bce ckazanHoe BhIlIe CBUACTCILCTBYET O TOM, 4YTO B COBPEMCHHLIX YCJIOBUAX
MHOT'OKpPATHOT'O pOCTa PA3JIMYHBIX TCUXOCOLUUAJIBHBIX PUCKOB, CBA3AHHLIX C pa6OTOI>'I,
HeO6XOZII/IMO TNEPEOCMBICIUTE UCTOPUICCKU CIOKMUBIINECA MO3UIUHN 00 o0BeKTax ImpaBo-
BOH 3aIUTHI B chepe Tpyma.

IMONUOHAJIBHBII TPY/A: 0011Aasl XapaKTEePUCTUKA HANPABJIEHUI HCCIe0BAHMA

KoHnenmust SMOIMOHAILHOTO TPyAa BIepBbIe ObUTa O0OCHOBaHA B Tpyle Apiu
Xoxmmip «OMOIMOHANBHBIN TPyA: KOMMEpLUAIM3alMs] YEIOBEYSCKUX YYBCTB»
B 1983 1. XoXmmibsa Ha3bIBaeT SMOLMOHAIBHEIM TPyIoM (emotional labor) aMonmonans-
HYI0 pa0oTy, KOTOpasi OCYIIECTBISETCS B Pa3HBIX POJIaX 3aHITHN U IPOQPECCUid, T.e. SIBIIS-
€TCs 9acThIO oIlaunBaeMoro Tpyaa. C ee TOYKHW 3peHHUS SMOIMOHAIbHAsS paboTa — 3TO
NEHCTBHSA, MPEeAPUHAMAEMbIE I TOTO, YTOOBI MOAYUHUTHCS MPaBUIIaM YyBCTBOBaHUS
WM U300pa3uTh MOAUYMHEHHE, 2 KOHEYHOM IEBI0 TAKOW KOMMEPIIMATH3AIMH IyYBCTB 5B-
nsercs n3nedenne npuobu (Hochschild, 1983).

ITocnenoBarenyu TEOPUH 3MOIMOHAIBHOIO TPyaAa 000CHOBAIM MPUMEHHUMOCTh 3TOM
KOHIICTIIMY K pa3HbIM mpodeccusM, B TOM YKCIIe HANPsSMYI HE CBS3aHHBIM CO cepoit
oOcityxuBaHus, pabOTOH C KJIMEHTaMU WIH COIMAIbHON paboTol, 00paTHB BHUMaHUE Ha
TO, YTO HOPMHPOBAHHE SMOITUI OCYIIECTBIIETCSA U B TeX cepax OOIMEeCTBEHHOIO TPy aa,
I LENbI0 ICATEIBHOCTH SIBJISETCS KAYECTBO OOCITYKUBAHMSI, a HE U3BJICUCHUE MPUOBLTU
(Bolton & Houlihan, 2005). Takoii moaxo;1 mo3BoJini OPOCHT BBI30B TPATUIIMOHHON JTOK-
TpHUHE TOCYIAPCTBEHHOTO YIIPABJICHHS C €€ OTPHIIAHWEM SMOIIMOHAIBHOTO KOMIIOHEHTA
[IPH OKa3aHUHU TOCYAaPCTBEHHBIX YCIYT U BKIIOYHMTH B Cepy dMOIMOHAIBLHOTO TPyAa U
paboTy B cUCTeME ToCyqapcTBeHHOM ciy)0bI (Guy, Newman & Mastracci, 2008, Jin, Park
& Bak, 2015).

Teopust SMOLMOHATILHOIO TPY/Ia JOBOJBHO OBICTPO 3aBOEBaja MOIMYJISIPHOCT H I10-
JIy4uJia pa3BUTHE B pPabOTax COIMOJIOrOB, SKOHOMHUCTOB, KYJIbTYPOJIOTOB, OPraHU3aI[UOH-
HBIX TICUXOJIOTOB. DOMOLMOHATIBHBIN TPYJl pAaCCMATPUBAINA B KOHTEKCTE COIMAIBLHOTO pe-
TYJUPOBAHMS B3aUMOJICHCTBHUM BHYTPH OPTraHU3alNH U U3y9IaId MEXaHU3MBI, C TIOMOIIIBHIO
KOTOPBIX 3MOIIMOHAIBHBIN TPy MOXET BbI3BaTh OTUYKICHHE Pa0OTHHKA, BBIFOpPAHHE,
CTPECC ¥ HU3KYIO Ipon3BoauTeNbHOCTh (Cropanzano, Weiss & Elias, 2003, Wilson, 2020),
HCCJIEIOBAIINCEH B3aUMOCBSI3H AMOIIMOHAIBHOTO TPy Aa ¢ TPYAOBBIMU KoH(IMKTamMu (Barry,
Olekalns & Rees, 2019, Rutner & Riemenschneider, 2015).

UyTh 1031HEE K JAUCKYCCUU O CYLTHOCTH U COJICPIKAaHUH IMOIIMOHAIBHOTO TPYAa PH-
COCMHILTUCH MTPEICTABUTEIHN MpaBoBeieHNs. B 3amaaHo# MpaBoBOil HAyKe BBIICTIIOCH U
aKTHBHO Pa3BUBACTCS HAIpPABIICHUE HCCIICOBAaHUH, 0OBECIUHEHHBIX OOIIECH TEMaTHKOM,
0003HaYaEeMO KaK «IOPUCTIPYACHIUS 3MOIHiD». [IepCeKTUBHOCTh TAKOTO HAIPABICHUS
MIPaBOBOI MBICIH OOOCHOBBIBAETCS TEM, YTO MMPABOBasl JIOKTPHHA, U30JIUPYSCH B CHCTEME
COOCTBEHHBIX KAaTeTOpHi, HE aKIIEHTUPYETCs Ha MpodiieMax BIUSHUS dMOIMHA Ha TIPUHS-
THE IOPUIMYECKMX PEIICHHH WM HEJOOLICHHBACT POJIb M 3HAYCHHE SMOIMOHAILHOU
cdepbl YeoBeKa B MPOIECCe PUIMUECKOr0 KOHCTPYUPOBAHUS, OCYIIECTBIISIEMOrO B Iie-
JIIX PETyIUPOBaHUS OOMIECTBEHHBIX OTHOIICHHH, TOT/Ia KaK OpUINYCCKAs 3HAYMMOCTD
SMOLIMH Ba)KHA M HE TOJIBKO 3aCIIy’>KMBAeT TIIATECILHOTO U3YyYEHHUs, HO U TOIaCTCsI eMy
(Maroney, 2006:119-120).

OO aHamu3 JIUTEPATyphl B 3TOH OOJACTH MOKA3bIBAET, YTO IOPHUCIPYICHIMEH
OMOITHI 0XBATHIBAIOTCS KaK MPOOJIEMBI BIUSHUS SMOITUH Ha MPUHATHE IOPUIUICCKUX Pe-
LIeHUH 1 popMUpOBaHKE MPaBOBBIX HHCTUTYTOB (Bandes & Blumenthal, 2012), (Maroney,
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2009), Tak ¥ BIUSIHKAE MPABOBOM CUCTEMBI U MPABOBBIX HOPM Ha (POPMHUPOBAHUE IMOLMH
(Abrams & Keren, 2010), (Mindus, 2021).

B 3apy0exHol JOKTpHHE TPYAOBOTO MpaBa aKTyaIbHOCTh UCCIIEOBAHUS TPodIeMa-
TUKHA SMOIMOHAIBFHOTO TPYJa 3a4acTyI0 CBSI3bIBACTCA C JBYMSI OCHOBHBIMH (PaKTOpamH.
Bo-nepBbIX, SMOIMOHATBHYIO YacTh TPYIOBBIX NMPaBOOTHOLICHUI MpeIaraloT cAeiaTb
BHIUMOM JJIS1 TOTO, 9TOOBI TOIKHBIM 00pa3oM MaTepHalbHO KOMIIEHCHPOBATH MOBBIIICH-
HbIE AMOILMOHAJbHBIE TpeOoBaHMs K BhIOIHEHHIO padoTel (Guy, Newman & Mastracci,
2008). TyT cnemyeT OTMETHTB, YTO TPAAMLUOHHO PadOTa, MPH BBHIMOJHEHUH KOTOPOM
MPEObSBISIIOTCS BBICOKHE YPOBHH SMOLIMOHAIBHBIX TPeOOBAaHUH K TPy, HpEAIoaraet
0oyee HU3KKE CTAaBKU 3apabOTHOM IIaTHI, 0 CPaBHEHHUIO paboTOM ¢ 60Iee HU3KUMHU IMO-
LIMOHAJBLHBIMHU, HO 00JI€€ BHICOKUMHU KOTHHTHUBHBIMH TpeOoBaHusMu (Bhave & Glomb,
2009:698).

Eme omun dakTop, KOTOPEI 00yCITaBIMBACT aKTyaIH3AIHIO TPOOIEMaTHKHA SMOITH-
OHAJIFHOTO TPYAa — HEIOOIEHKa MPOOJIeMbl HACHIINS M IOMOTaTelIbCTB HA Pa0OYUX Me-
cTax, 00yCIOBJIEHHAS TEM, YTO IPaBOBasi JOKTPHUHA HE CTaBHJIa ce0e 3a1ady Uccile10BaHus
TIPUPOJIBI ¥ IPUYHH YHUKSHUN U IOMOTaTeIhCTB Ha PA00YNX MECTaX M Pa3INIHOTO Bpea,
koTopeiid oun HaHocAT (Fisk, 2001).

3apyOeKHBIMH TIpaBOBEJaMU MPOOJIeMaTHKa SMOLUUOHAIBLHOTO TPyAa M3y4aeTcs U
MIPUMEHHUTENBHO K APYTUM acCHeKTaM MPOSBICHUS U PETyIUPOBAHUS IMOIUI B TPYAOBBIX
OTHOIIIEHUSX, HAIIPHMEp, UCCIIEAYIOTCS: BIUSHAE HOPMHUPOBAHHUS SMOIIMOHAIBHBIX peak-
M Ha mpoueaypsl oTOopa U oleHKH nepconana (Arvey, Renz & Watson, 1998); mpo-
OneMbl HEPaBEHCTBA U AMCKPHUMUHALMM B KOHTEKCTE SMOLMOHaNIBHOTO Tpyda (Wang &
Brewster, 2020, Chong, 2009); BiusHHE MpaBa Ha 00beIUHEHNE B TPOQCOI03 HAa IMOITHO-
HaneHBIN Tpy A (Davis, Stazyk, Kline & Green, 2023) u mip.

B poccutickoii Hayke mpoOaeMbl SMOLUOHAILHOCTH B chepe Tpyla UCCIIeI0BAUCH B
KOHTEKCTE YIpaBIIEHHUs TePCOHAJIOM, IPOMBIIIIEHHOW 0€30MMacHOCTH W THTHUEeHBI TPYyAa,
TICUXOJIOTHU W TICUXOTEXHUKH TPY/Ia.

Tak, HanpuMep, TICUXOTEXHUKOH €lle B ABaUaTbhle roAbl XX BeKa OXBaTHIBAIUCH
MPOOJIEMBI, CBS3aHHBIE C MPOSBICHUEM 3MOIIMOHAIBHOCTH YEJIOBEKa TPYAd, B YACTHOCTH,
M3YYaJIUCh 3aKOHBI IEPECTPOIKHU TPYIOBBIX HABBIKOB 1 YMEHHU B YCIOBUSIX MEHSIOMIMXCS
npodecCHOHATBLHBIX TPEOOBaHHH; YCTOHYUBOCTH MPOGECCHOHANIBHO BaXKHBIX IMPHU3HAKOB
B KPUTUYECKUX OOCTOSTENHCTBAX, HAIIPUMEP aBAPHUIHBIX; IMOJIOKHUTEIBHBIE YMOIIUU U UX
BIIMSHHUE Ha padoTocmocodHocTs (Munipov, 2006:91).

C navana 1930-x IT. MO HIEOTOTHYECKHM COOOpPAXKEHUSM Pa3BUTHE MPUKIIATHBIX
HAIMpaBJIICHUN MCUXOJOTHH, CBSI3aHHBIX C OLUEHKOW WHIMBUAYAJIbHBIX PAa3Iuduil JIFOACH,
ObUIO (pAaKTUYECKHM IPHOCTAHOBJIEHO , W BO30OHOBIEHO TOJLKO BO BTOPOH MOJOBUHE
1950-x rr. B paborax moCIeTHUX JIET, MMOCBAMICHHBIX dMOIIMOHATLHOCTH B TIpodeccro-
HaJILHOH cdepe, M3y4aroTcsi Kak oOIIMe acleKThl BIUSHHS IMOIMOHAJIBHOW Cdepsl
Ha Mpo¢ecCHOHANBHYIO AeATeNbHOCTh THYHOCTH (Akimova, 2016, Sarajev, 2018), Tak u
MPOOJIEMBI, CBA3aHHBIE C BIMSIHIEM MPO(GECCHOHAIBHON NMeSTeNbHOCTA Ha 3MOIMOHAIb-
Hyio cdepy, BKIO49as NpodecCHOHATFHOE BBITOpaHHE W TMPO(ecCHOHaTBHBIN CTpecc
(Baksansky & Safonicheva, 2021).

Poccwuiickuie y4deHbIe-TPYOBUKH HANPsAMYIO MPOOJIEMATHKY SMOIMOHAIBHOCTH B
cdepe Tpyia He HCCIETOBAIN, HO OTAEIBHBIE aCIIEKTHI ATOH TEMBI CTAHOBIIINCH 00BEKTOM

3 Cwm.: Hocranosnenue LK BKII(6) «O ne1010ru4eckux U3BPAILEHAIX B CHCTEME HAPKOMIIPOcoBy.(M3Bneue-
Hue). 4 uromnst 1936 r. // Kommynucruueckast naptus Coerckoro Coro3a B pe30TIONUAX U PEMICHUAX ChE3/I0B,
koH(pepenumii u mienymos LK. T. 6. 1933-1937 rr. M., 1985. C. 364-367.
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WX Hay4HOro MHTepeca. Tak, HaubOoyiee OJM3Ka TEMATHKE 3MOIIMOHAIBHOCTA U 3MOIUO-
HAJIBHBIX NPUTA3aHUIN pabOTHHKA MPOOJIEMATHKA JTMYHBIX HEUMYIIECTBEHHBIX TPYIOBBIX
mpaB (6oee moApPOOHO STOT BOMPOC OYIIET pACCMOTPEH B CISAYIOIIEM pa3eie padoTh).

OMounmnoHaJbHasA cepa padoTHHKA
B CTPYKTYpe JHYHBIX HeHMYIIIeCTBEHHBIX NPaB

[MpobGneMaTHKa TUYHBIX HEUMYIIECTBEHHBIX TPYAOBBIX MpaB Honana B chepy Hayd-
HOTO MHTEpeca OTEUYEeCTBEHHBIX MPAaBOBEAOB YK€ TOCTATOYHO NAaBHO. AHAIN3 Pa3BUTHUS
KOHIICTIIIMH JTNYHBIX HEMMYIIECTBEHHBIX MPaB pabOTHUKA TO3BOJISIET BBISIBUTH U TIPOCIIE-
IUTH CIEAYIOIINE TeHICHIINN:

— €CIIM B COBETCKHUH MEepHoJ HEMMYIIECTBEHHBIE TPY/IOBHIE MIPaBa B OCHOBHOM CBSI-
3BIBAJIA C MOPATLHOM OICHKOH TpyZa paOOTHHKA, OCIEACTBHUAMHA KOTOPOH MOTJIN CTaTh
MTOOMIPEHUS 3a TPYA U MPOABIKEHHE 1O Ciryke0Ho ectHuIe (Baru, 1966:15-19, Ivanov
& Livshits, 1982:112-113), cerogas npuTsi3aHus TOJIbKO Ha MOPAJILHYIO OLICHKY TPYya HE
MTOKPBIBAIOT BCEX 3aPOCOB pabOTHHKA B 007acT 00€CIeYeHNsT TNYHBIX HEUMYIIECTBEH-
HeIx nHTEpecoB (Kirillova, 2022:108-109);

— K KOMIIOHEHTaM JINUHBIX HEUMYIIECTBEHHBIX IPaB pAOOTHUKOB, IOMUMO IIpaBa Ha
3alUTY TPYIOBOI YeCTH, TOCTOMHCTBA U JIEIIOBOW PEIyTaIllK, COBPEMEHHBIC UCCIIEI0BA-
TEJW OTHOCST MPAaBO Ha 3aIIUTY YacTHOU xu3HH padotHuka (Lushnikov & Lushnikova,
2015:156-158, Pryazhennikov, 2022, Shuraleva, 2022), Bxitoyasi IpaBo Ha OTKJIIOUEHHE
(Chesalina, 2021), npaBo Ha cBOOOIy cJI0Ba U CBOOOJHOE BRIpaKeHHE MHeHuUs (Zaitseva,
2019), mpaBo Ha (GU3HIECKYI0 HEMPUKOCHOBEHHOCTh M HETIPHKOCHOBEHHOCTH BHEITHETO
o0ymka pabOTHUKA, MPAaBO HA HEMPUMEHEHHE CPEJICTB CIECHUAILHOTO KOHTPOJS MHAYe,
4eM B CITydasx, IpsMO MpeycMOTpeHHBIX 3akoHoM (Basargin, 2002), mpaBo Ha 3amuTy OT
TICHXOJIOTHYECKOT0 HACKIIHS (MOOOWMHTA) M JOMOTaTeILCTB Ha pabounx MecTax (Golovina,
Sychenko & Voytkovskaya, 2021, Lushnikov, Chucha & Smirnov, 2022) u np.;

— COBpPEMEHHBIE UCCIIEIOBATENN KOMIUIEKCA JIMYHBIX HEUMYIIECTBEHHBIX TPYAO0BBIX
IIpaB B OCHOBHOM COCPEIOTOYCHEI Ha OXPAaHUTEIIbHOM KOHTEKCTE, OTIMCAHUH 3JI0YIIOTPeO-
JISHUH TIPaBOM CO CTOPOHBI paboToAaTess IpY pealn3alii dTHX MpaB padOTHHUKA U yKa-
3BIBAIOT Ha OOIYI0 HU3KYIO CTENEHb dQEKTUBHOCTH MPABOBOW 3allIUTHI TMYHBIX HEHUMY-
IIECTBEHHBIX TPYJOBBIX IpaB, 00YCIIOBIEHHYIO B TOM YHCJE KaTaCTPOPUUECKUM HEIO-
CTaTKOM COOCTBEHHBIX TPYAOIPABOBBIX MEXaHU3MOB TaKOH 3aIINTHI;

— 00IIMM JIEHTMOTHUBOM BBICTYIIAET UJIEsl O TOM, UTO CIiel(rKa TPYA0BOTO OTHOIIIE-
HUSI, TIPEINoJararonas HecaMOCTOsATEIFLHOCTh paOOTHHKA, pacroiaraeT K TOMy, 4TOObI B
KadecTBe OCHOBHOTO COJEp)KaHUS HEMMYIIECTBEHHBIX TPYAOBBIX IpaB paccMaTpUBATh
JUYHYIO QoMUHanmy, 3auwumy docmourcmea pabomuuxa (Osipova, 2012:66—67), B aTOM
CMBICIIE JTMYHbIE HEUMYIIECTBEHHBIE TPYIOBbIC MpaBa paOOTHHKA yCTAaHABIMBAIOT T'pa-
HUIIBI BIIACTH pabotoxarens Hax padotHukoM (Tal, 1913:103-110), mnosToMy HE0OXOAMMO
KadecTBeHHOE M 3(()EKTUBHOE TPaBOBOe obOeclieueHne He TOIBKO (DH3MIECKOT0, HO U
TICHX0-3MOIIMOHAIBHOTO OJIArOIIOTyUHs YellOBeKa TPy Ia;

— o0ecrieyeHne 3alIUThl JOCTOMHCTBA PAOOTHHKA SIBIISIETCS TJIABHBIM ACIEKTOM CO-
BPEMCEHHOH KoHyenyuu 00cmolinoco mpyoa u B yCIOBUIX HHPOPMAITMOHHOTO 00IIEeCTBa
JUYHBIE HEUMYIIECTBEHHBIC TPYOBBIC IPaBa He TOJIBKO MPHOOPETAIOT Bee OOIBINYIO 3HA-
YUMOCTbh, HO 3Ta TeHICHIUS Oy ieT Tosbko yeunubatbes (Lushnikov, 2020:13—16).

Mesxy TeM coiepiKaHue KaTerOPHH «JOCTOMHCTBO Pa0OTHHKA» HE HACTOIBKO OJHO-
3HAYHO TOJIKYeTCs, KaK TOr0 XOTENOCh Obl Ui JOCTHIKCHHUS UeNell ONTHMU3AINN
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MPaBOBOH 3aIUTHl paboTHHUKA. J[eHCTBUTENFHO, HECMOTpPSI HA MHOTOYHCIICHHBIE YIIOMH-
HaHMS KaTeropuu JOCTOMHCTBA B Pa3iIMUYHBIX TUCKYpCax, 4elOBEYECKOE JOCTOMHCTBO
OCTaeTcs KaTeropHiel, KOTopasl YCKOJb3aeT OT CBOWMX SIBHBIX ompeaeneHuit (Zawadzki,
2018:173). Kak 3ameTtnna B 3ToM KoHTeKCcTe JI. XHUKC, OOBIYHO MBI MHHTYUTHBHO YyBCTBYEM
JOCTOMHCTBO KaK KOHIICTILIMIO, HO B TO K€ BPEMs HE MOXEM a/IeKBaTHO ONKCATh €€ IOHH-
manwue (Hicks, 2011).

Kak y>ke oTmMeuanoch, B COBETCKHI NMEPHOJ YUeHbIE, 00pamasch K KOHCTPYKIUH JI0-
CTOMHCTBA KaK OCHOBHOTO 3JIEMEHTA JIMYHBIX HEMMYILIECTBEHHBIX MIPaB, 3a4acTyIO OMUCHI-
BaJIM 3Ty KaTETOPHIO Yepe3 NO3UTUBHBIE 3HAYCHHUS, KaK PABO MPUTA3aHKUs paObOTHUKA Ha
MIpU3HAHKE €T0 TPYAOBBIX 3aCIyT, MOPAIBbHYIO OLEHKY TPYAa, IPaBO TpeOOBaHUS yCTpa-
HEHUs HapyIIeHUH U yIeMJIeHU TpyJOoBOil 4yecTH. JTa TPaKTOBKA XOTh U MOJABEprajiach
KpPHUTUKE B HAyYHOU JIUTeparype (B Y4aCTHOCTH, KPUTUKH HACTaWBAJIM, YTO PABO Ha YECTh
U JIOCTOMHCTBO JIMYHOCTH HCKJIIOYUTENBHO OXPAaHUTEJBHOE M €My HE CBONHCTBEHHO
no3utuBHOE conepxanne (Cherepakhin, 1969:258), Ho Bce ke mpeBanupoBaa.

U, HampoTHB, COBpEeMEHHBIE HCCIIE0BATENH, KAK POCCUICKNE, TaK U 3apyOeKHbIe, B
OCHOBHOM OIIMCBHIBAIOT KATErOPHUIO JOCTOMHCTBA PA0OTHHKA Yepe3 MPU3MY OpraHU3aMOH-
HBIX MTATOJIOTHH, TPEACTABISAIONINX YTPO3Y HE TOJNBKO IMCUXO0JIOTHYECKOMY U COITHATEHOMY
Onaromonyuynio pabOTHUKA, HO CHOCOOCTBYIOIIUX MPOQPECCHOHAILHOMY BBITOPaHHIO,
cTpeccy, a B KpallHHUX CIIydasX HIPUBOSIIUM U K CYUIIUIAIBHBIM MONBITKaM (HEeryMaHHbIE
YCIIOBHSA TPy[a, ICUXOJIOIMYECKOe HACHIINE U AOMOIaTeNIbCTBA, HEpaBHOE OOpalleHne U
JTUCKpUMHHAINSA, oOpeMeHeHrne pabOTHIUKOB CIUIIKOM BBICOKHMMH TPeOOBaHHUSMHU K MPO-
W3BOIUTENBHOCTH, NPOSBICHNUE HEYBAKEHUSI K MX MHEHHIO, YpE3MEpPHBIE CPEICTBA KOH-
tpois u 1ip. (Lucas, Kang & Li, 2013). OdeBuaHO, aKIIEHT CMECTHIICS B CTOPOHY BBISIBIIC-
HUS B3aMOCBSI3M KaT€rOpPHH JOCTOMHCTBA C BO3MOYKHBIMU HCUXOCOYUATbHBIMU PUCKAMU,
COIIPOBOXKJIAIOLIUMHU TPYAOBYIO A€ATEIbHOCTD.

Taxkoe MOHMMaHME BBITEKAE€T M U3 COBPEMEHHOI'O MEXIYHapOAHOTO HOPMATHUBHOIO
peryaupoanus. Tak, HanpuMep, B EBponelickoil cOMAIbHON XapTHH IIPaBO HA 3aLIUTY
CBOEro JIOCTOMHCTBA MO MecTy pabOoThI CBSI3aHO C 0OCTOSATENLCTBAMU HanbOosee rpyobix
HapyLWEHUH MCUXOJOTMYECKOTO U COLMAIBHOTrO OJaromoirydusi padOTHHKA — CEKCyasb-
HBIMH JJOMOT'aTeJIbCTBAMHU HA paboyeM MECTe WU B CBSI3U C pabOTOH, a TAK)Ke U3/1eBaTEb-
CKHMH, SIBHO BPa)kJI€OHBIMHU U OCKOPOUTEIHEHBIMHU IEHCTBUSME MIPOTHB OTAEIBHBIX PabOT-
HUKOB Ha pabo4eM MecTe WIH B CBA3H ¢ paboToii (CT. 26).

HupextuBa EBpomnetickoro Coroza ot 27 Hos6ps 2000 r. 2000/78/EC Toxe ompene-
JISIeT KaTErOPHIO 3aIIUThI JOCTOMHCTBA Yepe3 OMICAHNE HEraTUBHBIX JICHCTBHA, MMEIOIITIX
LEJBIO CO3/1aTh BpaXXAeOHYI0, YHIKAIOTYIO TOCTOMHCTBO YEIOBEKa HITH OCKOPOUTENBHYIO
00cTaHOBKY. AHamornyHbIi cMbici 3aioxkeH U B Konennu MOT Ne 190 «O6 nckopene-
HUU HACWJIMSI M JOMOTATeNbCTB B chepe Tpyaa», B KOTOPOH MPU3HAETCS, YTO BaXKHOCTh
KyJIBTYpBI TPy /A SIBIISIETCSI OCHOBOM 83aUMHO20 Y8adiceHus U 00CMOUHCIMEA YeN06eKa, CII0-
COOCTBYIOIIMX NPEAOTBPALLICHUIO HACHIINS U JOMOTaTeIbCTB.

Kaxk mokaspIBaeT 3T0 KpaTkuii 0030p, B paboTax COBpEMEHHBIX POCCHICKUX aBTOPOB
JUYHBIE HEMMYIIIECTBEHHBIE MTpaBa paOOTHUKA SIBHO 000COOJIEHBI B CHCTEME IpaB paboT-
HUKa, UX cepa CyIecTBEeHHO paclIupHuiiach, IEPBOCTENICHHOE 3HAUYCHUE U BaKHOCTH 3TUX
[IpaB HUKEM HE OCIapHBAIOTCs, KaTETOpHsl JOCTOMHCTBA pabOTHUKA B IOPHUCIIPYACHLMH
(haKTUYECKH OIMCHIBAETCS Yepe3 KaTerophi0 MCHUXOCONMAIBHOTO PHCKa, HO MPH 3TOM
BCEMU POCCHMCKUMU aBTOPaMU OTMEYAETCS KpalHe HU3KUN OXPAaHUTEIbHBIM MOTEHIMAI
KOMIIJIEKCa IMYHBIX HEMMYLIIECTBEHHBIX TPYIOBBIX IpaB. TakuM 006pa3oM, B TEKYLIHX Mpa-
BOBBIX YCJIOBHUSIX 3MOLIMOHAIBHBIE TOTPEOHOCTH PAaOOTHHUKA M NPUTSI3aHUSA, CBA3aHHBIE C
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cobmoaenneM paboTofareneM OOS3aHHOCTH HE OCYIIECTBISTH JCHCTBHHA, HaMEPEHHO
CIOCOOCTBYIOIIUX BO3PACTAHHUIO IICUXOCOLMAIBHBIX PUCKOB U OMACHOCTEH, CyIIECTBEHHO
HEIOOLICHEHBI HU 3aKOHOAATEIEM, HU Ha YPOBHE NTPaBONPUMEHUTEIBHON MPAKTUKY.

Ilomararo, 9T0 3TO CBSI3aHO C HEONPEAETICHHOCTHIO B OTHOIIEHUH OCHOBHOTO OOBEKTa
[IPaBOBOI! 3aIMTHI TMYHBIX HEUMYIIECTBEHHBIX TPYOBBIX MIPAB UM OTCYTCTBHH aKIIEHTA
HenocpeocmeenHo Ha IMOLMOHATIBHOM, TICUXOJIOTHYECKOM OJaronoiayduu JMYHOCTH KakK
Ha OCHOBHOM 00BbeKTe 3amuThl. Heoctarounas onpeeneHHOCTh B BOIIPOCE, 4/Mo UMEHHO
A67I1EMCS OCHOBHBIM 00BEKMOM NPABOBOIL 3a1Umbl B KOMILIEKCE INYHBIX HEUMYIIIECTBEH-
HBIX IIpaB pabOTHHKA, MPEACKA3yeMO CO3[IaeT HEOPEAETIECHHOCTh H B TOM, KAKUe UMEHHO
npasosvie cpedcmea 0ynyt Oonee 3(HOEKTUBHBI IS 3allIUTHl TAKUX MPaB B ClIydae MX
HapyILICHHUS.

Otcropa TpaauIpoHHas Mpo0IeMa HECON3MEPUMO HU3KHX Pa3MepOB KOMITEHCAIIUU
MOpPaIbHOTO BpeAa, MPUYMHEHHOTO pabOTHUKY B CBS3M C HApyIIEHHEM €ro JHYHBIX
HEUMYIIECTBEHHBIX MpPaB, U OTCYTCTBHE BHATHBIX TPYAOIPAaBOBBIX MEXaHU3MOB 3aIUTHI
noctouHcTBa padotHuKa (cT. 2 TK PD), npakTHUECKH MOTHOE OTCYTCTBUE «aHTUMOOOWH-
TOBBIX» MEXaHU3MOB IPAaBOBOM 3aIUTHI B POCCUIICKOM 3aKOHOJATENBCTBE U HENOCTATOY-
Has IPOopa0OTaHHOCTH MPOOJIEMATHKY IICHXOCOIUAIILHBIX PIUCKOB B chepe Tpyaa.

B paccmarpuBaeMoM ciyuyae OpUAMYECKAs IOTMaTHKa BBICTPAWBACT OXPaHUTEIb-
HYI0 KOHCTPYKITHIO (PakTHYeCKH Oe3 ydera crenn(PrKH OCHOBHOTO OOBEKTa MpPaBOBOM
OXpPaHbl JINYHBIX HEHMYILECTBEHHBIX MPaB — a UIMEHHO, 3MOIMI U YyBCTB pabOTHUKOB.
Mexny TeMm, cyAs IO BCEMY, HMEHHO SMOLIMOHAIbHBIA KOMIOHEHT HEMMYLIECTBEHHBIX
MpaB pabOTHHUKA SBISETCSI OCHOBHBIM OOBEKTOM MPABOBOM 3aIUTHI B CTPYKTYPE JTHUHBIX
HEMMYILECTBEHHBIX MpaB. Ha ykazaHHOe 00CTOSITENbCTBO yKe 00paTuiy cBOe BHUMaHHE
MIPEACTABUTENN 3apyOe)KHOW TPaBOBOH HAyKH, pabOTarolIue B pycie «3IMOINOHATBHON
IOPUCTIPY ICHIIUI, TIpesIaras I0puIn4eckoi TOKTPHUHE YyTh MEHEee «CyXOi», JorMaTuyie-
CKUH B3TJISI/1 Ha SIBJICHUS NMPABOBOMU KU3HU. JlyMaeTcsl, 4TO akTyaau3alys «3MOLHOHAIb-
HBIX)» TPUTA3aHUI KaK 00BbEKTa MPaBOBOW 3aIIUTHI MO3BOIUT KOHKPETH3UPOBATH U yTOU-
HUTBH CPEACTBA H CIIOCOOBI MPaBOBOM 3aIIUTHI.

Hampumep, ecnu npu onpeaencHuy pasMepa KOMIIEHCAIUH MOPaIbHOIO Bpea, MpH-
YUHEHHOr0 pabOTHHKY B pe3yJibTaTe HapyIIEHUS €T0 HEMMYIIECTBEHHBIX TPYIOBBIX IPaB,
PYKOBOJCTBOBATHCS HE IMIPOCTO aOCTPAKTHBIMU «MOPAJILHBIMU M HPaBCTBEHHBIMHU CTpaja-
HUSMI», & KOHKPETHOH HJieeil Bpeaa, MPUIMHEHHOTO IICHXO0JIOTHYECKOMY OJIarOnoIyYHI0
paboTHHUKA, TO ATO BHECET OOJbILE SICHOCTH B PELICHHE BONPOCa O TOM, KaKOW JOIDKHA
OBITH 3Ta KOMIIEHCALUs, YTOOBI OHA, C OHOW CTOPOHBI, COOTBETCTBOBAJIA HHTEPECAM Pa-
0OTHHKA U, C IPYTOH, ObIIa aZileKBaTHA C TOYKH 3PEHHS OOIIECTBEHHOTO MPU3HAHUS CTe-
[IEHU IPUYUHEHHOTO Bpeaa.

IlokazarensHo, uTo BepxoBuslil cyn PO yxe hakThdecku TpaHCIHUPYET 3Ty UACI0 —
TaK, HalpuMep, UCXO/ U3 cMbIcia MnonoxeHuit nocranosienus [lnenyma BC «O npak-
THUKE MPUMEHEHUS CyJaMH HOPM O KOMIIEHCALMM MOPAJIbHOTO Bpeda» OT 15 Hos0ps
2022 1. Ne 33, He morryckaeTcst OpMaTbHBINA MOIX0] IPH HA3HAYEHWH KOMIIEHCALUH MO-
panbHOro Bpena. CoOTBETCTBYIOIINE MOTHBBI O pa3Mepe KOMIIEHCAlMU MOPaJIbHOTO Bpe/ia
JOJDKHBI OBITH TPUBENEHBI B cyAeOHOM mocTaHoBieHud (. 25 IlocranoBmenust Ne 33).
VYxe CkIaablBaeTcs NMPaKTUKa, COINIACHO KOTOpoil BepxoBHbIl cyn PO oTMeHsieT BbIHE-
CCHHBIC PEIIEHUs CyIOB M HAIPABIAET Jejla HA HOBOE PACCMOTPEHHE B CBSA3H C TEM, YTO
TIPH pa3peIIeHNH CTIOPOB CyAaMHU He ObLIa B TOCTaTOYHOW CTETIEHU apTyMEHTHPOBAHBI pe-
IIEHHS O CHUKEHMH Pa3MePOB KOMIIEHCAIUiA MOpaibHOro Bpena’.

¢ Cm.: Onpenenenne BC P® or 26.11.2019 r. Ne 5-KI'19-207; Onpenenenne BC P® or 30.05.2022 r. Ne 5-
KI"22-30-K2; Onpenenenune BC PO ot 5.10.2022 r. Ne 5-KI'22-91-K2.
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Bce ckazanHOe BBIIIE TPUBOIUT K BEIBOLY O TOM, UTO OOIIHI IPaBOBOM TpeH Oolee
BHUMATEIEHOTO OTHOIIEHUS K SMOIMOHAILHOCTU JOJDKEH HAWTH CBOE OTPAKCHHE W Ha
YPOBHE MPABOBBIX KAaTETOPHUIl TPYIOBOTO TpaBa.

[Ipu sTOM eme pa3 MOJYEPKHY, YTO TOMBITKA 000COOUTH HEKHE «IMOIUOHABHBIE
mpaBa pabOTHHKA — ATO HE CTOJILKO TIOBOJ [UISL TOTO, YTOOBI 0€3 0c000 HYXK/IbI MHOKUTh
CYIIIHOCTH, & CKOpee BRIpAKEHHUE IMTOTPEOHOCTH 00JIee YeTKO 0003HAYUTH M KOHKPETH3UPO-
BaTh 00BEKT 3aIIUTHI B CTPYKTYPE JIMYHBIX HEMMYIIIECTBEHHBIX TPYIOBBIX IPaB st OoJiee
SICHOTO TTIOHUMaHUSl, KaKue MPpaBoOBbIe CpeAcTBa OyAyT HanOosee Y3PpPEeKTUBHBI AJIs Leei
MIPaBOBOH1 3aIlUTHI.

WHbIMH CITOBaMH, IPEUI0KEHUE BBIZACIUTH KATETOPHIO «3MOI[MOHAIBHBIC» MpaBa pa-
OOTHHKa CKOpee MpecieayeT Cyry0o YTHIMTAPHYIO MPaKTHIECKYo 1enb. Kpome Toro, mo-
Jlararo, 4To BO3MOXKHOCTh PacCMaTpPUBATh SMOIIMOHAILHOCTh pa0OTHUKA KaK OTACIbHBIN
OOBEKT TMPaBOBOW 3aIIUTHl OTBEYAET IOTPEOHOCTSIM OCOBPEMEHHUTH TPAAUIIMOHHBIN
KaTeropHajbHBIA ammapaT TPYAOBOTO MpaBa, HNPUOJIU3UTh JOKTPUHY, KOTOPOW BITOJIHE
OOBSICHIMO CBOMCTBEHEH HEKHil KOHCEPBATH3M, K PEalldsiM 3allUThl MPaB U UHTEPECOB
pabOTHHKOB B YCJIOBHSAX CEPBHUCHOM SKOHOMUKH HHPOPMAITMOHHOTO 0OIIEeCTBA.

3akiouyenune

[ToaBOIIsT UTOT KICCIIEAOBAHUS, «IMOYUOHANBHBIEY NPABA PAOOMHUKA — ITO TIPUTSI3a-
HUS, CBA3aHHBIC ¢ 00CCIICYCHUEM MPABOBOM 3alIUTHl YMOLMOHATIBHOMN, TICHXOJIOTUYECKON
cdepbl YenoBeKa, KOTOPhIE BRIPaXKArOTCsl B IIpaBe pabOTHHKA!

— TpeOoBaTh UCKIIOUEHUS NEHCTBUN, CBSI3aHHBIX C SBHBIMH TPYOBIMH IOCATATEIb-
CTBaMH Ha €r0 IICUXOJIOTHIECKOE Oaronoiydne (TaKuMHU, KaK CEKCyallbHBIE TOMOTaTeIhb-
CTBa, U3/ICBaTEIbCKHUE, IBHO BpaxIcOHbIC U OCKOPOUTEIIbHBIC JACHCTBUS HAa paboueM MecTe
WJTH B CBSI3H C pabOTOM);

— TIONTy4YaTh aJeKBaTHYIO 3aIUTY OT WHBIX MICHXOCOIUATBHBIX PUCKOB, CBI3aHHBIX C
OpraHU3alMOHHBIMH YCIOBUSMH MPUMEHEHUs Tpyia (o0ecreueHrne 0aaronpusaTHON opra-
HU3AIMOHHOM Cpenbl, IPaBO HA TYMAHU3ALMIO YCIOBUU TPyJa, 3alUuTa OT YPE3MEpPHBIX
CpEeICTB KOHTPOJISA U TIP.);

— OBITh 00ECTICUCHHBIM JJOCTATOYHBIMU KOMIICHCATOPHBIMHA MEXaHU3MaMH B CITydasx
MIPUMEHEHUS TPYIa, CONPSLKEHHOTO € MOBBIIIEHHBIMY SMOLMOHAIBHBIMU 3aTPaTaMu;

— TpuOETHYTh K CPEACTBAM U CIIOCO0aM MPaBOBOM 3alTUTHI B CITydae HEHCITOJTHCHHUS
paboTonareneM 00A3aHHOCTH 10 OOECIICUCHHUIO YCIOBHM TpPyHa, OTBEUAIOIIUX TpeOoBa-
HHUSM U TEXHOJIOTHYECKOH, U IICUXOJOrHYECKOM, SMOLIMOHAIBLHON 0€30IMaCHOCTH.

KoHTEeKCT «IMOIIMOHATBHBIXY TPaB PaOOTHUKA CBS3aH C PAIOM (DaKTOPOB:

— KIMEHTOPUEHTHUPOBAHHOCTh, CEPBUCHBIN XapaKTep TpyJa HalaraloT 0COOBIe Tpe-
OoBaHUE Ha COJIepIKaHUE TPYJOBON (PYHKIIUU;

— IIUPOKOE UCTONBh30BaHHE MU(MPOBBIX TEXHOJIOTH, PACIPOCTPAHEHUE TUCTAHIIU-
OHHBIX (JOPM MMPUMEHEHHUS TPY/Ia pa3MBIBAIOT IPaHHUITEI pab0vero BpeMEeHH U BPEMEHH OT-
IeIxa, GaKTUYECKH CTUPAs TPaHb MEXKIY TPYIOM U JIHYHOH JKU3HBIO;

— HCIIONIb30BaHUe paboToaaTeeM Bce 0osiee COBEPIICHCTBYIOIIMXCS CUCTEM MOHHU-
TOpPUHTa KaueCcTBa U KOJIMYECTBA TPyJa, BHEIPEHUE KOPIIOPATUBHBIX CUCTEM YIIPABIICHUS
COOTBETCTBHEM, CTAaHAAPTU3ANMS U WHTCHCUGDUKAIMS TPYyIa, OTHOCUTEIbHAS aBTOHOMHUS
PabOTHHUKOB MPU CYIIECTBEHHOM YCHUJICHHU POJIM MOHHUTOPHHIA KayecTBa TpyJAa CyIle-
CTBEHHO MOBBIIIAIOT 3HAYCHUE SMOIIMOHAILHON COCTaBISAIONIECH TPyAa, B PE3yJIbTaTe Yero
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Bce OoJiee aKTyalH3HUpyeTcs NCUXOCOLHMANbHBI MpOoQecCHOHANBHBIN PUCK B TPYIOBOH
NesTeNbHOCTH pabOTHHKA.

O06o0co0IeHre YMONMOHANBHONW Cephl padOTHHKA B KAYECTBE CaMOCTOSATEIHLHOTO
00beKTa MPaBOBOW 3aIIUTHI B CTPYKTYpE JIMYHBIX HEMMYIIECTBEHHBIX IMPAB MO3BOJISET
YTOYHHUTH U KOHKPETHU3UPOBATH CPEJICTBA U CITOCOOBI ITPABOBOI 3alUTHI B CITydae HapyIIe-
HUS TIpaB pabOTHHKA.
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AnHoTanus. M3y4yaroTcst IpenoCcbUIKd OCHOBAaHUM OCYIIECTBIECHUS O0MHIUATHHON TpeIBapH-
TEJBHOW IIPaBOBOM 3KCIEPTU3bI JIOTOBOPAa HA IPEIMET COOJIOACHUS NMPEUMYIIECTBEHHOTO IIpaBa,
KOTOpOE O/IHa U3 CTOPOH IPEJOCTaBUIa TPETHEMY JIITY 10 COTJIAIIEHUI0. | HMTOTeTHYeCKH 3Ta mpaBoBast
9KCIEpPTH3a MOXKET OBbITh ITPOBE/ICHA B MPOLIECCE TOCYAaPCTBEHHOM perucTpalyy Mpas Uik HOTapHaib-
HOTO YIOCTOBEPEHHS CIEIIOK. TeopeTHKO-NPaBOBBIM OOOCHOBAHHEM ISl STOTO SIBJISIOTCS HAYYHBIC I10-
JIOXKEHHUSI 0 BCeoOwIel MacCUBHOW 0043aHHOCTH HE MPEeIsTCTBOBATH IIaHaM Apyrux jul. K nogobHoro
poJia TIaHaM MOXeET ObITh OTHECEH J0TOBOP, 110 YCIOBUSAM KOTOPOTO OJTHOM U3 CTOPOH JIaHO TPEHMYIIIe-
CTBEHHOE IIPAaBO B OTHOIICHUHU OMPEIEICHHOT0 UMYILECTBA. DTO JOTOBOPHOE MPaBO rapaHTHPYET BO3-
MOXXHOCTH OJIOKHPOBAThH TOCIECTBUS COTTAICHWH KOHTpAareHTa ¢ WHBIMH JHUIAMH (MHTEPBEHTAMH).
Ecnu naHHBIC NHIA 3HAMM WK JOJDKHBI OBUIM 3HATH O MPEUMYIIECTBEHHOM IIpaBe, MX COTJIAIICHHUS,
HaHoCsIIee yiepod 3TOMy MpaBy, CUUTAIOTCS HUYTOKHBIMH U TIO3TOMY HE TOJJICKAT HOTApHAILHOMY
YI0CTOBEPEHHUIO M HE MOTYT OBITh 00BEKTOM IOCYIAPCTBEHHOW PErHCTPAIMH.
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Abstract. The article focuses on the conditions and grounds for conducting the formal preliminary
legal due diligence of a contract as to respect of the preemptive right, which had been granted by one of
the parties to a stranger under an agreement. This legal due diligence may be hypothetically examined
during state registration of rights or notarization of transactions. According to theory of law, reasons to
do thus are scientific concepts of the general duty not to interfere with others' plans. Such plans may
include an agreement under the terms of which one of the parties gets a preemptive right in relation to
certain property. This contractual right ensures the entitled party that he/she may preclude the legal
implications of agreements between the other party and the strangers (interveners). If these persons knew
or should have known of the preemptive right and entered into an agreement, which is inconsistent with
that right, such agreement shall be considered as invalid and therefore cannot be notarized and cannot be
subject to state registration

Key words: planning theory of law, notarization of transactions, state registration of real estate,
interference with others’ contractual relations, abuse of right, preliminary agreement, option, right to
acquire other’s real estate, invalid transaction
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BBenenue

B npaBoBoii cucteme Poccun ocTeneHHo cKiIagpIBaeTes cyieOHas MpaKkTHKa, 1Mo KO-
TOPOH JOJKHO OBITH MPU3HAHO HEAEHCTBUTEIBHBIM COIIAIIEHUE TPETHETo JINIA C OTHOM
W3 CTOPOH JIOTOBOPHOTO 00S3aTENIbCTBA, 3aKIIIOUCHHOE B VIIEpO YKa3aHHOMY 00s3aTellb-
CTBY. JJOKTpUHAJIIEHOE OCHOBAaHUE IPUMEHEHMSI 3TOM IPABOOXPAHUTENIBHON MEPHI B HAYKE
rpaxgaHckoro mpasa Poccun ocraercs HeompeneneHHbIM. Pa3paboTka HOPMATUBHBIX U
(hbaKTHYIECKUX MPEANOCHUIOK aHHYJIMPOBAHUS MONOOHBIX COTJAIIEHWH fgana Obl BO3MOXK-
HOCTh CIeNIaTh 9TH MPEANOCHUIKY (TIPaBOBbIE HOPMBI U IOpUANYECKUE (aKThl) MPEAMETOM
NpeaBapUTEIbHOrO (€X ante) KOHTPOJIS 3a 3aKOHHOCTBIO CAEOK. B mpouecce HoTapuaib-
HOTO YAOCTOBEPEHHS CIEJIKH HOTapHyC MOT OBl NPOBEPATh, HE HApPYyLICHHI JU B CBA3U
C €€ 3aKJII0YEHHEM JOTOBOPHBIE 00S3aHHOCTH €€ CTOPOH IMepe.] APYTUMHE JHIaMu. AHaJO-
TMYHbIE JIeHCTBUSl CIIOCOOEH COBEpIIATh U TOCYAAPCTBEHHBIM PErucTpaTtop NpaB B XOje
IPOLESYp FOCYJapCTBEHHON PEeruCTpaliii HEABH)KUMOCTH.

Ho Takas mpoBepka compspkeHa €O 3HAYUTEIbHBIMU TPYIHOCTSMH OpraHU3aIlHOH-
HOTO, HH()OPMALIMOHHOTO M (TPEX/E BCEro) IOPUIMUECKOTO XapakKTepa.
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Jeno B TOM, 4TO BCSIKOE TOTOBOPHOE MPAaBOOTHOLIEHUE MEXKIY KOHTPAareHTaMu — 3TO
YaCTHBIM TPaBOMOPSNOK, KOTOPBIA HMeeT aBTOHOMHIO. [loTepmeBmmii KpeauTop,
pealM3ani WHTEPECOB KOTOPOTO TMPEISITCTBYET JOTOBOP HEWUCIPAaBHOTO IOKHUKA
C JIMIIOM, BTOPTAIOIIMUMCS B 00S3aTENIBCTBO, caM OyJeT TPETbUM JIUIIOM Uil YKa3aHHOTO
noroBopa. OHUM U3 0A30BBIX MOCTYJIATOB ITUBHIINCTUKU CYUTACTCS OTHOCUTEIHLHOCTD JI0-
TOBOPOB (CHEIIOK) M 0053aTeILCTB (MpaBooTHOMIEeHMH). Tak, mo cMmeicay cT. 155 'K P®D,
JUISL JTHL, KOTOPBIE HE SIBIISTIOTCS CTOPOHOM CHIENKH, TIOCIEHSS MOKET CO3/1aBaTh 00s3aH-
HOCTH JIMIIb B CIIy4YasiX, YCTAHOBJICHHBIX 3aKOHOM JIHOO COTJALICHUEM C STHMH JHLIAMH.
CornacHo noyoxenuro a03. 1 1. 3 ct. 308 'K PD 00s13aTenscTBO HE co31aeT 00s13aHHOCTEN
JUTS JINII, HE YYacTBYIOIIMX B HEM B KadecTBe CTOpoH. CleoBaTeNbHO, 0043aT€IHCTBO HE
CO3JIacT HUKAaKUX JOTOBOPHBIX 00s3aHHOCTEN ISl TOTEHIUATBFHOTO HHTEPBEHTA, KOTOPBIN
croco0eH BTOPTHYTHCS B UYXKOU JOTOBOP.

OTHOCHTENFHOCTD BCE e He UCKII0YAeT 3alUTy MpaB TpeOOBaHMS OT TPETHUX JIHII.
B Hayke rpakganckoro mpasa IprU3HaeTCs 000CHOBAHHOM a0COIOTHAS 3amuTa 3TUX 005-
3aTeIbCTBEHHBIX (OTHOCUTENBHBIX) NpaB (Asknaziy, 2008:699-700; Fleyshits, 2015:363;
lToffe, 2009:621-623). Kpeautop B 00513aTeILCTBE IMEET OXPaHAEMbI 3aKOHOM HHTEPEC B
TOM, 4TOOBI HUKAKOE TPEThe (IOCTOPOHHEE) JIUIIO HE MPEMsSTCTBOBAJIO OCYIICCTBICHHIO
€ro mpas B OTHOLIEHUH IOJDKHUKA. [IpennochlIKol 3aluThl JAHHOTO UHTEpeca sSBISIETCS
KBaM(UKaIUs Bpeaa, KOTOPBIA ObLT IPUYMHEH B CBSI3U C €r0 HAPYIICHHEM, B Ka4eCTBE
IOPUANYECKH 3HaUYuMoro. Tak, 1o cT. VI.-2:211 MoaensHbIX npaBuil €eBPONEHCKOro 4acT-
HOTO IIpaBa, TPEThE JIMIO CIIOCOOHO HAHECTH IOPUIUYECKH 3HAUMMBIN Bpel B pe3ysbTare
«moOY>KACHUs IPYroro K HEMCHOJIHEHHUIO o0s3aTenbcTBay (another’s inducement of the
non-performance of an obligation)'. Ho B maHHOM ciydae peub HAET O BO3MEIIEHHH
WHTEPBEHTOM BpPE/ia 0 JICTTUKTHOMY HCKY.

B Hacrosimee Bpems yxke (GOpMHUpYIOTCS IOpUANYECKHE BO33PEHHS MO BOIPOCY O
HaJJIeKANUX CIoco0axX 3alliThl KPEAUTOpPa OT CHENOK JODKHUKA C TPETHUM JIHIIOM —
nHTEepBeHTOM. Ha mepBblii B3rsi, o01iee 03BoJieHre Ha 0e3yCIIOBHOE PUMEHEHHE TaKUX
Mep HECOBMECTHUMO C HayajaMW aBTOHOMHH BOJIM M HHTepecamu obopota. Ilpu sTom
obcyxnaercs noapazymenaemMoe obiee npasuio (Karapetov, 2016b:410), B cooTBeTCTBUM
C KOTOPBIM JOJDKHBI OBITh HEACHCTBUTENBHBIMH COTJAIICHHS MEXIy WHTEPBEHTOM U
JOJDKHUKOM (00SI3aHHOM CTOPOHOM), 3aKITFOUCHHBIC MU 3aBEIOMO B yIIEpO mpaBaM Kpe-
ouTopa. B cBsi3u ¢ mpeanonaraeMpIM IeHCTBHEM JaHHOTO MTPAaBHJIIA YCIIOBUE JCHCTBUTENb-
HOCTH CJINIKH, Kacaroleecsl 3aKOHHOCTH €€ COJepKaHus, TOJHKHO OXBaThIBaTh COOIIOE-
HUE 3allpeTa Ha BTOP)KEHNE B YyXKHE JOTOBOPHBIC OTHOIICHUSI.

Hannune 3akoHOJAaTeNbHOTO 3ampera, HPEesTCTBYIOUIETO COBEPIICHHIO CHENIO0K
MEX1y UHTEPBEHTOM U JOJDKHUKOM, BIIEUET 3a COO0I HEOOXO0IMMOCTh HOTAPHAILHOU MPO-
BEPKH COOJIIO/ICHHSI 3TOTO 3aIpeTa B MPOIecce yI0CTOBEPEHHUS COOTBETCTBYIOIIEH CACIIKH.
Taxk, mo cmeichy 1. 1 cT. 163 'K PO u ct. 54 OcHoB 3akoHogarensctBa PO o HOTapI/IaT62
HOTAapUAILHOE YJIOCTOBEPEHUE CIEIKH O3HAYaeT MPOBEPKY 3aKOHHOCTH 3TOW CHEIKU.
CoOTBETCTBEHHO, €CJIM B CHITY 3aKOHA WJIH TI0 BOJIE CTOPOH COTJIAMIEHHS OHO JJOJDKHO OBITh
3aKIIFOYEHO B HOTapUaIbHOU (hopMe, y HOTapHyca BO3HUKHET PsiJl IPOOJIeM, CBSI3aHHBIX C
YCTaHOBJICHUEM BTOPXKEHUS B Uy>KHE JIOTOBOPHBIC OTHOIIICHUS.

! MognenbHble paBHMjia €BpPONEHCKOro 4acTHOro npasa / Hayu. pei.: Pacckazosa H.FO. M.: Craryt, 2013.
C. 554, 555.

2 OcHoBBI 3aK0HOATENbCTBA Poccuiickoit @enepamuu o Hotapuare ot 11 desp. 1993 r. Ne 4462-1 // Poccuii-
ckas razera 1993. 13 mapra; Benomoctu Cre3na Hap. nemyratoB Poccuiickoit @enepammu. 1993. 11 mapra.
Ne 10. Cr. 357.
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Kpome Toro, myOau4HBI KOHTPOJHh 3aKOHHOCTH CIEJIOK O0ECIeurBaeTCi IyTEM
rOCyJapCTBEHHON perucTtpaumu npaB Ha umymectBo (cr. 8.1 'K P®). Ycranosnenue
(akTa 3ampeIIeHHOr0 BTOPKEHUSI B Uy)KHE IOTOBOPHBIE OTHOIIEHHS IPU 3aKIIOYCHUHU
CAENKU JOJDKHO CTaTh TNPEeIMETOM IPaBOBON IKCIEPTU3BI, KOTOPas OCYIIECTBISAETCS
rOCy/IapCTBEHHBIM PErHCTPATOPOM MpaB B cuiy I. 3 4. 1 cT. 29 denepanbHOro 3akoHa
ot 13 mronms 2015 r. Ne 218-®3 «O ToCcynapcTBEHHON PETHCTPAIlMH HEIBHXHMOCTH»®
(3akoHa 0 peruCTpauy HEIBMKAMOCTH).

Ucxoas u3 TOro, 4ro B OTHOLIEHWH MPOTUBOAEHCTBUS BTOPKEHHUIO POCCHUUCKOE
[IPaBO He NPeAyCMAaTPUBAET OOIIUX, PSIMO CHOPMYJIMPOBAHHBIX 3aKOHOIIOIOXKEHHUH, €1-
HBIX HAyYHBIX TIOJXO0A0B U €AUHO00pa3us Cyn1eOHON MPaKTHKH, IJIs yCTPAHEHUS yKa3aH-
HBIX MTPO0JIeM HYKHO CHaydasa PeluTh P TEOPETHUECKIX BOMPOCOB.

HopmaTuBHOe 0CHOBaHMe a0COTHTHOM 3alIIUTHI OTHOCUTEIbHBIX IPAB

B rpaxmaHckoM 3akoHOJATENhCTBE POCCHM OTCYTCTBYIOT TOJOXEHHS, KOTOPEIC
MIPSIMO yCTaHABJIMBAIM OBl OOIINK HOPMATHBHEIHN 3aIIpeT Ha BMEIIATENbCTBO B Uy)KHE JI0-
TOBOPHBIE OTHOIIEHHS ITyTEM 3aKIIOUSHHsI COTJIAIICHUN C OJHUM M3 KOHTPareHTOB WA
HMHOTO TOOYXICHUSI CTOPOHBI 0053aTENIbCTBA K HEHCIIOJIHEHUIO ee 00s3anHocTe. ['K PO
COJIEPIKUT TOJBKO CHEIHalbHbIC MPEANUCAHUS, MO3BOJSIONINE aHHYJIMPOBATH CHEIKH,
3aKTI0YCHHBIC B HApPYIIIEHUE TOTOBOpAa. MIMEeHHO 3TH HOpMBI 3aKCHPOBAHEL: a) B a03. 3
1. 6 cT. 67.2 'K PO — 00 0cCHOpUMOCTH CAENKH, 3aKITI0UEHHOW CTOPOHON KOPIOPaTUBHOTO
JIOTOBOpPA B HapyIIEHHE 3TOT0 A0roBopa; 0) B a03. 3 m. 4 ct. 388 'K P® — 06 ocriopumoctu
corJalieHns 00 yCTyTIKe IIpaBa Ha IMOTy9eHNe HEICHEKHOTO NCTIOTHEHUS, €CITH YKa3aHHOE
MPaBO BO3HUKAET M3 JIOTOBOPA, ITPEyCMATPHBAIOIETO 3alPeT HA TAKYIO YCTYIIKY.

[IpencraBnsiercs, 9YTO U3 STUX HOPM HEJb3sl BBEIBECTH HHMKAKOE OOIlee MpaBUio 00
MMIIEPaTHBHOM 3allpeTe HapyIIaTh 9yxoi goroBop. Ckopee, criennaibHbIe HOPMBI MOTYT
OBITh BOCTIIPHHATHI KaK UCKITFOYEHUS, KOTOPBIE OATBEPKAAIOT CYIIECTBOBAHUE TIPOTHUBO-
MOJIOKHOTO TI0 COJEP)KAHMIO TMpaBmia, Oojiee COOTBETCTBYIOIIEIO ABTOHOMHH BOIH.
He cnyuaitno B. B. BurpsHckuii, n3yuas BIUsSHUE MPEIBAPUTEIHHOIO JOrOBOpa Ha Mpa-
BOBOE IIOJIOKEHUE TPETHHX JIAII, YKa3all, 9TO CIAENKH, KOTOPBIE COBEPINMIA O/JHA U3 €0
CTOPOH C TpPETbHM JIMLOM BONPEKH OOS3aHHOCTH 3aKIIOYUTh OCHOBHOW JOTOBOP
C KOHTPAareHTOM, HE MOTYT OBITh NPU3HAHBI HEACWCTBUTEIBLHBIMH, T. K. MOTEPIIEBIINI
“MeeT WML MPaBO Ha HMCK K HEWCIIpaBHOW cTopoHe oOs3atenbcrBa (Braginskiy &
Vitryanskiy, 2005:239). 3BonrorinoHAbIC H3MEHEHUS ITUBIINCTHIECKON TOTMATHKH B CTO-
POHY TIPOTHBOJICHCTBUS HHTEPBEHTY, OMPABJIAaHHbBIC C TOYKU 3PEHUS NIPABOBOM IMOJUTUKU
(Karapetov, 2016b:371-375, 409—413), MOTyT OBITh HAYIHO 0OOCHOBAHEI ITyTEM OOparie-
HUS K TEOPETUKO-TTPABOBBIM HCCIICAOBAHHSAM OOIUX 3aKOHOMEPHOCTEH pa3BUTHS MPaBa.

O043aTeNnbCTBO MEXKAY CTOPOHAMU CIEIKU MOTJIO OBl CO3JaBaTh OIPaHUYCHUS Tpe-
TbUM (TIOCTOPOHHUM) JIUIAM TOJBKO TP YCIOBHH, YTO TaKUE CYOBEKTHI COCTOST B HEKO-
TOPBIX MPAaBOOTHONIEHHUSX C YKa3aHHBIMU CTOpPOHAMH. B Teopwu mpaBa oTMedeHO CyIie-
CTBOBaHHE OOIIEPETYJISATUBHBIX MPABOBBIX CBS3EH — MPAaBOOTHOIICHHUH «OOIIEro THIa»
(Alekseev, 2009:346-348; Matuzov, 1972:185-186), crtocoOHBIX OOBETUHUTH KOHTPareH-
TOB C TTIOCTOPOHHUMHU IS 00s13aTeNbCTBA cyObekTaMu. O0ImeperyIaTHBHBIE TIPaBOOTHO-
IICHHUS OKA3bIBAOTCS MPUTOIHBIMH IS BHIMOJHEHUS 3TOW PeryIsSTHBHON (QyHKIMU Ona-
rojaps HaJIMYUIO y HUX HEOOXOJMMBIX MPABOBBIX CBOMCTB, a UMEHHO: BOZHUKHOBEHHIO

3 Poccuiickas razera 2015. 17 momsa. Ne 156; Co0p. 3akoHOmarenscTBa Poc. @enepanmu. 2015. 20 utos.
Ne29. Y. 1. Cr. 4344.
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HCIMOCPEACTBCHHO U3 3aKOHA, IOMHUMO BOJIM YYaCTHHUKOB; (1)I/IKC3HI/II/I IIpyu UX IOMOIIN 06-
IIer0 MPaBOBOTO CTaTyca CyOBEKTOB IMPaBa; MOCTOSHHOMY, JUISAIIEMYCS U OECCPOYHOMY
XapaKTepy; YCTAaHOBIICHUIO CBS3eH HOCUTEIS IpaBa (JTn00 HEraTHBHOM O0S3aHHOCTH) C HE-
ONPEJEIICHHBIM KPYTOM JIML BO BHYTPEHHEHN CTPYKType IPABOOTHOLLIEHUH; UX ITPaBOYCTa-
HaBJIMBAIOIIEMY 3HAYCHHIO, MTO3BOJISIONIEMY UM OBITH TIPEINOCHUTKON WHBIX MPABOOTHO-
mennit. [IpaBoBoii cTaTyc TpeThuX (IOCTOPOHHUX ) JIUI] B KOHTEKCTE Ty>KOTO JOTOBOPHOTO
00s513aTenbCTBa MOKET OBITh OTHECEH K 00BEKTaM OOIIeperyIATUBHBIX IPABOOTHOIIECHHH.

bnarogapsi TakuM XapakTepHBIM 4YepTaM oOOLIeperyJsiTHBHOE NPaBOOTHOIIEHUE
MOJKET BBICTYIIATh B KA4ECTBE FOPUIMYECKOTO CPEICTBA ILIAHUPOBAHMS MPABOIOPSIKA B
obmectBe. CoriacHO MpaBOBO# TeopuH IutaHupoBanus (Shapiro, 2021:214-292), mpaso-
BOE peryiupoBanue (IpaBOTBOPUECTBO U peaIN3allMsl IpaBa) MPEeACTaBIsET COOOH TIaHu-
pOBaHUe, a IPaBO UMEET CYIIHOCTh TJIaHA, OPTaHU3YIOIIETO WISHOB O0IeCcTBa U Mpey-
CMaTPHUBAIOIETO MIPOTPaMMy HUX JIEHCTBHA. DTOT ITUIaH CBA3BIBAET CYyOBEKTOB MpaBa, NMe-
omux o0mmid (0OIECTBEHHBIA) HHTEPEC B €0 peam3alini. B xo/e peanu3anuu mpaBo-
IUTaH, UMEIONIEe CIOXKHYI0 HEPApXHUYECKYIO CTPYKTYPY, ACTATH3UPYETCS MOCPEACTBOM
cybruranoB. Ilo rpaxkmaHcKOMy MpaBy TakuM CyOITTIAaHOM SBIISIETCS JOTOBOP C €r0 MHIIHU-
BUJIyallbHBIMU YCIOBHMSIMM AJI1 CTOPOH. Kak OTMEYEHO B POCCUMCKON HOPUAMYECKON
HayKe, JOTOBOP OKa3bIBaeT OpraHM3yIOllee BO3JEHCTBUE Ha NIESATEIbHOCTh YYACTHUKOB,
obecrnieunBaeT cOATAaHCHPOBAHHOCTH IPOU3BOJICTBA U MMOTPEOICHUS OJIar M CTAHOBUTCSI OC-
HOBaHUEM TS TNIaHUPOBAHUS X03AHCTBeHHOH AesTenbHOCTH (Puginskiy, 2008:104—106).

B memsax sddexktuBHOrO npuHATHS, MPU3HAHUS M pealu3aluy IuiaHa (cyOruiaHa)
HE0O0XOMMO pa3rpaHUIUTh MEXKAY CYObEKTaMU MpaBa uxX (yHKIUY TyTeM QUKCAIIMHA MEp
(BO3MOXHOTO WM OJDKHOTO) TIOBeNeHUs. B TOl yacTw 1utaHa, 9YTO OXBAaTHIBACTCS TPakK-
JaHCKHUM IIpaBOM, YHaCTHUKHU HpaBOOTHOH.IeHHfI O6JIa,IIaIOT aBTOHOMHEN BOJIH B MIpU3HAHBI
opuaudecky paBHeIMU. [IpaBOTBOpUECKOE PELIEHNE HAJENUTh YYaCTHUKA [TPaBOOTHOILIE-
HUY aBTOHOMHEH BOJIH, 03HAYAIOIIEH CBOOOTY YCMOTPEHHS B BOIIPOCAX COBEPIIECHUS FOPH-
JIMYECKUX JIEUCTBUNA, OCHOBAHO Ha JOBEPUU K JJAHHOMY YHYaCTHUKY.

JlJi COBpEMEHHOTO MeXaHHM3Ma TPaXKIaHCKO-TIPABOBOTO PEryJIMPOBaHUs OYIyT He-
MIPUEMIIEMBIMU KaK MOJIEbh TUPEKTUBHOTO M BCEOOBEMITIOIIETO TOCYJAPCTBEHHOTO TLIa-
HUPOBaHUS, KOTOpas ObLIa OTBEPTHYTA U3-32 €€ HECOCTOSATEIIEHOCTH, TaK F MOJIENTh HEBME-
HIATENILCTBA TOCYNApCTBa B cdepy SKOOBI UCKIIOYUTENBHO YaCTHBIX MHTEPECOB, KOJb
CKOPO OHa MEIIaeT BBHITOIHEHHUIO TPAXKIAHCKUM MTPABOM COIMANBHBIX (yHKIHiA. ['paxnan-
CKO-TIPABOBOH IPHHIIXII aBTOHOMHWH BOJIM HAIIPABJIEH Ha peann3anuio Ooiee ruOKon Mo-
JIeNTH, B paMKax KOTOPOU 3aKOHOJATENh (PETYISTOP) MPUCITIOCAOINBACTCS K COIMATBHON
peaTbHOCTU U HAIIPABJISIET Pa3yMHO 0XKHJIa€MbIe IOpUIUIECKUE TEeHCTBUS CyOBEKTOB K He-
obxonuMoMy, IaHupyeMomMy uM pesynstary (Hayek, 2020:59-69, 275-298). [loBepue
Y4aCTHUKY HpaBOOTHOH_IeHI/Iﬁ YMECTHO JIMIIb B HOCJIAX JOCTUKCHHUA TaKOTO PE3YyJIbTara.

D10 nomepue, Kak (puimocockoe OCHOBaHWE Hayala aBTOHOMHUHU BOJIH, JTOJIKHO
WCCSIKHYTh 32 TOW TPaHbI0, C KOTOPOW peain3alus mpasa-IuiaHa 0y1eT HEeBO3MOXKHON U3-
3a TPOM3BOJIA YYaCTHHKA MPaBOOTHOIIEHUS . CTeneHb MOJO00OHOTO JOBEpHs BIHSET Ha
oIpe/ieNICHHE HAIJIEKAIIETO CII0c00a BRIPaKCHUS BOJIM HAa IPUHSITHE U IPU3HAHKE IJIAHOB
(cyOmmaHOB), KOTOpHIe nanee OyIyT CBSA3BIBATh YYacTHUKA MPaBOOTHOIIEHUs. CBs3aH-
HOCTH IJTaHOM (CyOITIIaHOM) O3HaJaeT, Kak MUHUMYM, 00S13aHHOCTD HE MEIIATh €r0 PeaH-
3alluy, YBaXkasl 4y’Koe MpaBo. B 000CHOBaHNY 3TOM MacCUBHOW 00S3aHHOCTH MPOSIBIISETCS
OJTHO U3 OCHOBHBIX Ha3HAYCHUH MPaBa: MPaBO CO3AAET YCIOBHSI AJIsl TOTO, YTOOBI CyOBEKTHI
npaBa He NPEMSITCTBOBAIN APYT APYry B OCYLIECTBICHHH UX Boid (Savigny, 2011:456).
QDakTHUECKUM OCHOBAaHWEM JJIsi BO3HWKHOBEHHS BCEOOIIeil MacCHBHON OO0S3aHHOCTH
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SBIISIETCS IOpPUAMYECKHN (DaKT-COCTOSIHUE — CYIIECTBOBaHHME CYOBEKTHBHOTO IIpaBa
(Sinitsyn, 2017:61, 63). CyObekT mpaBa HapylaeT TaKyl OOS3aHHOCTb, KOTZa MPEIsT-
CTBYET OCYILECTBJICHUIO IIPU3HAHHBIX UM IIPaB JPYTUX JIULL.

[TpuMeHHUTENFHO K HOPMaM TPaKJaHCKOTO MpaBa MpoOJIeMbl ¢ IPU3HAHUEM HE BO3-
HHUKAIOT, KOJb CKOPO CYUTAETCSA, YTO STH HOPMBI U3BECTHBI KaXXIOMY cyOBekTy. Ho BO3-
MO’KHOCTb IPU3HAHUSA «II0 YMOJYaHHUIO» 00YCIIOBICHA OITy OIMKOBAaHUEM 3aKOHOB M MHBIX
MIPABOBBIX aKTOB, COAEPIKAIINX HOPMBI IPaXXTaHCKOTO MPaBa, AJIs BCEOOIero 0003peHusl.
CornacHo monoxenuto 4. 3 ct. 15 Korcrurynun PO HeonyOmkoBaHHBIE 3aKOHEI, @ TAKKe
HEeoIyOJIMKOBaHHbBIE HOPMAaTHBHbIE IIPABOBBIE aKThl, 3aTPAarMBaIOIIME MIPaBa, CBOOOABI U
00513aHHOCTH YeJIOBEeKa U TpakJlaHWHA, HE TTOJIeKAT IPUMEHEHHIO.

3HAYNUTENFHO CJI0XKHEE OOCTOST Jiesia ¢ MPU3HAHMEM YYXXHX JAOTOBOPOB (CHIENIOK M
BO3HHKILIUX NPaBOOTHOWEHUH). 71t TOTO, 4TOOBI CyOBEKT MpaBa CMOT UCTIOIHHUTDH BCEOO-
LIYIO TACCHBHYIO 003aHHOCTD YBa)KCHMS Uy>KUX IPaB U OXPaHIEMBIX 3aKOHOM HHTEpe-
COB, OH JIOJDKEH OBITh OCBEJOMJIEH O CaMOM HX CYIIECTBOBaHHWH. B mpoTWBHOM ciydae
TaKoH CyOBeKT OyJeT MOTHBHPOBAH TOJBHKO HA BO3JEPKAHUE OT COBEPLICHUS IOpHIUYe-
CKHUX JIEHCTBHH MOJ Yrpo30i HX aHHYJIHUPOBAHUS M3-3a KOJUIM3HUHU C APYTHMMHU, HEU3BECT-
HBIMH €My TpaBoOTHomeHusIMH. Caep)kKuBaHHE IMOJ ACWCTBHEM 3TOTO pPHCKa HECOBMeE-
CTHMO C HayajlaMH TPaBOBOW MHUIMATHUBBI — OJHOTO U3 OCHOBHBIX NPH3HAKOB METO/A
rpaxJaHcKo-1paBoBoro perynupoBanus (Yakovlev, 2012:94-96).

B 10 xe Bpems cyOBEKT mpaBa, OCBEOMIICHHBIN O KOH(IUKTE CBOUX MHTEPECOB C
qyXHMH JOTOBOPAaMH, TOJKEH OyZeT BHIOpaTh MEKAY COBEPLUICHUEM IOPUANYECCKUX JeHi-
CTBHH B ymep0 TakuM [IOroBOpaM, C OAHOM CTOPOHBI, W TOHCKOM albTE€PHATHBHBIX
cpeAcTB il O0eCKOH(IMKTHOTO OCYILECTBICHUSI CBOMX MHTEPECOB, C IPYTOM CTOPOHBI.
Kpurepuil pannoHanbHOCTH IMOBEAEHUS AODKEH MCKIKOYATh WIH, IO KpailHell mepe,
CYLIECTBEHHO OIpaHUYMBATH [yl CyOBEKTa IIpaBa MepBblil BapHaHT. PanimoHaabHOCTD neii-
CTBUSA WIH O€3MCHCTBHSA O3HA4YaeT, YTO CYOBEKT COOOPa30BBIBACT CBOE ITOBEIACHHE
C OOBEKTHBHO CYIIECTBYIONIMMH HOpMamu u IieHHocTsmu (Weber, 2013:386-388),
C Y4eTOM KOTOPBIX Y HEro JOpMHUpPYyeTCs IPEACTaBICHHE O HAMJIEKAIINX JEHCTBUIX APY-
rux cyobektoB nmpasa (Weber, 2013:475). Ha ocHoBe 000011eH s TOTOOHBIX HOPMATHB-
HBIX OXHUIAaHWKA HaIjIekarmero moseneHus (opmupyercs mpaBo (Luhmann, 1972:105).
Bynyun oaHo# 13 HOpM IpaBa, IPUHLIUI ABTOHOMUH BOJIM MO3BOJISIET CYOBEKTY NpaBa He
IUTaHUPOBATH COOCTBEHHBIA HIIM YYXKOH MPOU3BOJI, MOPOKIAIOIINI TOJIBKO «BOMHY BCeX
IIPOTHB BCEX», & PALIIOHATILHO PACCUNTHIBATh HA HEBMEIIATEIbCTBO U B3aHMHOE YBa)KEHHE
mpaBs. B pe3ynpTare B aBTOHOMHIO BOJIM 3aKJIa/IbIBAIOTCS TIOJpa3yMeBaeMble BHYTPEHHHUE
rpanunsl (Riickert, 2011:252) — npeaensl ocyliecTBlIeHHS, TPHYEM CyOBEKT TpaBa J0J-
XKEH CJIeI0BaTh 3TUM OIPaHUYCHUSIM.

CoOTBETCTBEHHO, HEOOXOIMMO OTPaHUYEHHE aBTOHOMHH BOJIM CyObeKTa IpaBa, Ko-
TOPBIA OCBEIOMIICH O CYIIECTBOBAHHU JOTOBOPHOTO 00S3aTENbCTBA MEKIy HHBIMHU CyOB-
eKTaMH, BO N30eXaHue MOCIeICTBUIA €ro BMEIIaTeILCTBA B Takoe 00s13aTenscTBo. Ho mo-
JIOXKEHUS TEOPUH TIPaBa, ONPABIBIBAIOIINE 3Ty IOPUINYECKYIO HEOOXOIUMOCTb, — COLHU-
AIBbHBI KOHCEHCYC 1O BOIMpOCY 3ampera Memarh miaHaMm Apyrux (Rawls, 2010:21);
BceoOIas maccuBHasl 0053aHHOCTD YBaXKaTh Uy>KHE IIPaBa; 3aKpelyieHne JaHHOH 00s3aH-
HOCTH B 00LIepeTyIITUBHOM IIPAaBOOTHOLLIEHNH — CAMH HY>KJAIOTCS B AaJIbHEHIIIEM Pa3BU-
THY TIPU TIOMOIIH TPAXKIaHCKO-IIPABOBOM METOIONIOTHH. «BBIX0/I B IPAKTHKY» TEOPETHKO-
MpPaBOBBIM 3HAHMAM JalOT HMMEHHO OTpacieBble lopuauueckue Hayku (Vasilyev,
2017:339), K KOTOPBIM M OTHOCHUTCSI IIMBWIMCTHKA. Tak, B IpakIaHCKO-IIPAaBOBOI Hayke
(OopMUPYIOTCS 3HAHUS O MOHATHH, COCTABE€ M IOCIEACTBHSX CJENIOK (COTNAIIeHHH),
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MOCATAIONINX HA TpaBa W OXpaHseMble 3aKOHOM WHTEPECHl CTOPOHBI B 0053aTENILCTBE,
a TaKKe O IOpUIMYECKONH HOpMe (HOpMax), KoTopas (PUKCHUpYyeT yKa3aHHBIE XapaKTepH-
CTHKH.

B oTcyTcTBHE KOHKPETHBIX MPABWIJI HOPMATHBHAS OCHOBA JUISI aHHYJIMPOBAHHUS COTTIa-
IIEHUH C MHTEPBEHTOM MOXET UMETh TOJBKO (HOpMY TPUHIIUIIOB TPaKIAHCKOTO IpaBa
(OCHOBHBIX Hayall TPAXKAAHCKOTO 3aKOHOAATENbCTBA). [loaxoasiee Ast ATOrO FOpUIye-
CKO€ COJIepyKaHIe UMEIOT, TI0 MHEHHUIO IIPAaBOBEIOB, TAKWE OCHOBHBIE Havaja, Kak HeIoIy-
CTHMOCTB TIPOU3BOJIEHOTO BMEIIATEIHCTBA KOTO-TH00 B YaCTHBIE JIesia UK J00POCOBECT-
HOCTh CyOBEKTOB TPaKAAHCKUX MpaBooTHomeHu# (Sinitsyn, 2017:535, 536). Ho cmbicn
MIEPBOTO U3 TMPUHIIUIIOB COCTOUT, IPEXK/IE BCETO, B TOM, YTOOBI OTPaHUYHUTh OPTaHbl IMyo-
JUYHOHN BJIACTH B UX CTPEMIICHHHU K PETYIMPOBAHHUIO 0053aTEILCTB YACTHBIX JIUI] TOCPEI-
CTBOM WHIUBUAYAIbHBIX TMPaBOBBIX akToB. COrlalieHne ¢ yd4acTHeM WHTEpBEHTA
(hopMaNbHO HE PETYIUpPYeT 00SA3aTENIbCTBO MEXKIY €r0 KOHTPAreHTOM U ITOTEPIEBINNM,
MTOCKOJIBKY YCJIOBHS 3TOTO COTJIAIIEHUS HE TMPEAyCMaTPUBAIOT IpEeKpalleHne MM Kakoe
Obl TO HHM OBUIO M3MEHEHHE Takoro ods3aTenbcTBa. K ToMy ke, B CBS3U C MOJyYeHHEM
coryiacusi OT KOHTpareHTa MOTEPIEBIIeH CTOPOHBI, NEHCTBHS WHTEPBEHTAa HEBO3MOXKHO
Ha3BaTh MPOU3BONBHBIMA. VITaK, MPUHIUIT HEJOMYCTUMOCTH MTPOU3BOJIEHOTO BMEIIATEINb-
CTBa KOT0-TMOO B YaCTHBIC Jiejia KaK TaKOBOM He COCcOOEH CTaTh HOPMATUBHOW OCHOBOM
AHHYJIMPOBAHHS CIIEIIOK C HHTEPBEHTOM. OTHAKO OH MOXKET OBITh MPEATIOCHUIKOM JIJIS TIPH-
MEHEHHS B 3TUX MEJIIX TpeOOBaHUI TOOPOCOBECTHOCTH.

PacnpocTpaneHne «xaydyKOBOH» HOPMBI O JOOPOCOBECTHOCTH HA BTOP)KEHHE B UYy-
JKHE IOTOBOPHBIE OTHOIIEHHUS COOTBETCTBYET OOIIEH TeHIACHIINH, 3aKII0YAFOIIEHCS B IIIH-
POKOM NMPUMEHEHNN JaHHOK HOPMBI JIJISl PEIISHHSI CIIOPHBIX BOMIPOCOB MPAKTUKH. DTOMY
OaronpUATCTBYET AeHCTBHE KOHKPETHBIX MOJO0XKEHHUH, Pa3BUBAIOIINX Hadana J00poco-
BectHocTH. Kak cnenyet u3 HOpwmbl 1. 4 ¢T. 1 ['K PO, HukoMy He J03BOJIEHO U3BJIEKATh
BBITOTy M3 CBOETO HeI0OpOCcOBeCTHOTO NoBeneHus. B momoxenusx ct. 10 'K P® tpebdo-
BaHHE JOOPOCOBECTHOCTH 3aKpPEIUICHO B BHJE IpeJeia OCYIIECTBICHUS TPaXXTaHCKHUX
mpaB. B uacTHOCTH, 3anpenieHo 3noynorpediaeHue npaBom (ab3. 1 . 1), a Ha citydaii Hapy-
IIeHUs 3TOr0 3ampera MpelyCMAaTPUBAIOTCS IOPUIUYECKHE CaHKIHUU (IMYyHKTBl 2—4).
K cankmmsiM mogo0HOTO pojia OTHOCHUTCS KakK pa3 HeleHCTBUTEIHLHOCTD CAEITKH. BepXxoB-
ubit Cyn P® B 1. 7 [Toctanosnenus [lnenyma ot 23 urons 2015 r. Ne 25* paswsacnser, 4to
HECOOTBETCTBUE COBepIIeHHOH caenku Tpedosanusm ct. 10 'K PO Bieuer ee npuzHanue
HeIeHCTBUTENBHOU B cyaeOHOM mopsiake 1o cT. 168 'K PO.

Heo0xoamumMo 0OTMETHTB, 9TO HOpMAaTHBHOE TpeOOBaHNE O JOOPOCOBECTHOCTH H IOPH-
JIMYECKHe TOCIEACTBUSI HECOONIOJICHNsI 3TOTO TpeOOBaHUSI PACIPOCTPAHSIIOTCS Ha OCy-
IIECTBIICHUE HE TOJIBKO BEIIHBIX, 00S3aTENLCTBEHHBIX U MHBIX TPAXKIAHCKUX MPaB, HO U
cB0oOOBI Boau BooOmIe. B coorBerctBum ¢ 1. 3 cr. 1 'K P®, mpu ycranoBineHuu, ocy-
LIECTBJICHUM U 3alUTE MpaB, a TAK)KE NMPH UCIOIHEHUN 00SI3aHHOCTEH YYaCTHUKH Tpak-
JaHCKUX MPaBOOTHOLIEHUH TOJDKHBI JeHCTBOBATH 100pocoBecTHO. OrpaHUYMBast BCe 3TH
BapUaHTHI TOBEACHMS, TpeOOBaHNE TOOPOCOBECTHOCTH IPOSBIISIET ceOsl B BHAEC OOIIETrO
TpeJieNna OCYIIECTBICHUS TPAKIAHCKON MPaBOCIIOCOOHOCTH, IPU3HAHHOTO B IIMBHIINCTH-
yeckoil Hayke (Agarkov, 2002:364). UHTepBeHT, 3aKII0Yalolnii coriameHue, HanpasJieH-
HOE Ha NMPHOOpETeHHe TPaKIAaHCKOTO IMpaBa 3aBEOMO B yIIepd MHTEpecaM MOTEepIieB-
Iero, TeM CcaMblM HeIO0OpPOCOBECTHO peamu3yeT CBOOOJy JOTOBOpa W HapyIIaeT

4 Iocranosnenue Inenyma Bepx. Cyna Poc. ®enepauuu ot 23 urons 2015 r. Ne 25 «O npuMeHEHMH Cy1aMu
HEKOTOPBIX MMOJI0KeHui pa3nena [ yactu nepBoii ['paxxpanckoro konekca Poccuiickoit @eneparum» // Poccuii-
ckas razera 2015. 30 utonst. Ne 140; Bron. Bepx. Cyzna Poc. @enepanuu. 2015. Ne 8.
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tpedoBanus ct. 10 'K P®. B cynebHoii mpakTHKe IoycKaeTcsl Npu3HaHHE JaHHOTO CO-
[JIAIEHUS. HUYTOXHBIM Ha OCHOBaHUU HOPM cT. 10 u 1. 2 c1. 168 'K P® (B nemsix 3amuTsl
TIpaBa y4acTHHKA JONEBOTO CTPOUTENHCTBA HA MPHOOPETEHNE UM Kibs) . IIpuMenenne
. 2 OOBSCHSETCS OXPAHON MHTEPECOB TPETHETO JIMIIA, KAKOBLIM SIBISIETCS TTOTEPIICBIINN
0 OTHOIICHHUIO K CACIKE €r0 HEUCIIPABHOTO KOHTPAareHTa ¢ UHTEPBEHTOM.

Wrak, cornamenue HHTEPBEHTA C KOHTPAreHTOM 00s3aTeNIbCTBA, 3aKITFOYEHHOE 3aBe-
JIOMO B y1iep0 mpaBaM Jpyroro KOHTPAreHTa, SIBIBICTCS] HIYTOKHBIM BCIISIICTBUE HAPYIIIE-
Hus ct. 10 'K P®. Ho sddexruBnas peanuzaius 3ampera 370yHOTPEOICHUS MPABOM
MMEHHO B TaKOM acCIIeKTe MPearoiaraeT KBaTuhUKaIHIo MpaB MoTepreBIIero (6e3 3Toro
HEBO3MOXXHO YCTAHOBUTH IOPUIMYECKH 3HAYNMBIA B, IPUUNHEHHBIA H3-3a MOOYXKIe-
HUW K HEUCIIOJIHEHUIO 00s3aTeNIbCTBA) M JOKA3hIBAHHE OCBEIOMIICHHOCTH MHTEPBEHTA
0 CYIIECTBOBAaHHMH YKa3aHHBIX MpPaB (YTO HEOOXOAUMO IS OMPOBEPIKEHUS U3BUHUTEIb-
HOTO HE3HAHUS 00 dTUX MpaBax).

Fpamuaﬂcxne nmpaBa, OXpaHfieMbI€ 3aKOHOM IIPOTUB MUHTEPBEHTA

BTOp)KeHI/Ie B YY>XHUC JOTOBOPHBIC OTHOMICHUA MOXKET COBEPIIATLCA Pa3HbBIMU CIIOCO-
0aMu ¥ HE CBOJUTCS TOJBKO K 3aKIIOYCHHIO cIeloK. Ho mpaBam moTepreBiell CTOPOHBI
00s13aTeNbCTBA COTIIANIICHHE C YYacTHEM MHTEPBEHTA MPUUYUHIET BPE B TOM CIIydae, €CIIu
OTHU IIpaBa BCTYIIAalOT B KOH(l)HI/IKT C YCJIOBUSAMHU YKA3aHHOI'O COIIaICHHA O ITpaBaxX UHTEP-
BeHTa. Peub et o cutyanuu, npu KOTOPOH 3TH YCIOBHS 0053bIBalOT KOHTpareHTa moTep-
MEBIIEro JIMIAa TPEJAOCTABUTh B TIONB3Y HWHTEPBEHTA HCIOIHCHUE, HCKIIOYAIOIICe
OCYIIECTBIICHUE KPEAUTOPCKHX IMpaB MOTepreBmero juia. [1oqo0HbIe ycnoBus comep-
JKaTCsd B BOSME3JIHBIX JOIroBOpax O nepeaadye nMyniecrsa Uik yCTyIKe IIpaB — JOroBopax
KYIUTH-TIPOAAXKH, MEHBI, apSH/IbI, YCTYIKH UCKITFOYUTENBLHOTO MPaBa U Ap., — T. K. MPH UX
MOMOIIY KOHTPAreHT MOTEPIEBIIET0 MOXKET MOTYYHUTh BBITOly OT HHTepBeHTa. Bhiroaa ot
HapyIICHUs TOrOBOpa C MOTEPIEBIINM, KaK IPaBUJI0, COCTOUT B 0oJiee BHICOKOM IICHE 3a
CIOPHBIN MIPEAMET AOTOBOPA WK B OoJiee O1aronpusTHOM MOPSIAKE OTUIATH (HEMeAJIeHHAS
orTata BMECTO OTCPOUKH WIIH paccpouku). Hamuuue 31ech IOPUANISCKH 3HAYNMOTO KOH-
(rKTa BEI3BAHO TEM, YTO MOTEPIIEBIIIAs CTOPOHA 005A3aTEILCTBA HMEET IIPABOMOYUSI, BO3-
HUKIIUE B paMKax 00s3aTelIbCTBA WM B CBA3M C HUM UM TapaHTUPYIOIIME 3TOH CTOPOHE
MPEUMYIIIECTBO Mepe/] TPETHUMHU JIUIIAMHU (B TOM YKCIIC UHTEPBEHTOM) B OTHOLICHUH MIPE/I-
MeTa 00s13aTeNbCTBA.

Takum CIIOPHBIM IPEAMETOM ABIACTCA UMYIICCTBO — BEIIU 1 UMYIIICCTBCHHBIC IIpaBa
(«becTenecHbIe» BEIlM), B YaCTHOCTU aKIUH, JOJH B YCTABHOM KallUTase, JIOJIM B MpaBe
cobcTtBeHHOCTH U 1Ip. Ho camu 3tn mpeameTs (071ara), B OTHOIICHUH KOTOPBIX 3aKIF0Ua-
IOTCSI  KOHKYPUPYIOIIHME COTJIAIICHHS, HE SBISIOTCA OOBEKTaMH  MPAaBOMOYHHM,
IMpeoa0JICBAIOIIUX KOH(I)HI/IKTBI MEKOY 00s3aTeILCTBAMU U3 YKa3aHHbIX COTJIallICHUH.

3aKOHHBI (OpraHU3aIlMOHHBIN ) HHTEpEC, 0POPMIIIEMBIN TAHHBIMHU ITPABOMOYHUSIMU U
MPOTHBOIOCTABISIEMbId MHTEPBEHTY, COCTOMT B MPeoOpa3oBaHUM MPABOOTHOIICHHS B
[I0JIb3Yy IOTEPIIEBILIETO JIMLA, 4 TAKXKE B IPEAYIIPEKICHUN U YCTPAHEHUU NIPENSATCTBUN K
STHM TPABOBBIM MOCICCTBUSM.

OpraHu3aloOHHBI HHTEpEC MOTEPIIEBIIET0 JIMIA OXBATHIBACT ()OPMUPOBAHHE IOPH-
ZII/IKO-(baKTI/I‘IeCKOI'O OCHOBaHHUA JIs1 CTAHOBJICHUA W pPa3BUTUA HpaBOOTHOIHeHI/Iﬁ 10
MOBOJly CHOpPHOrO uMmyIiecTtsa. [Ipomecc (GopMUpOBaHHS 3TOrO OCHOBAHHS HAXOJUT

5 AnemnmsaumuoHHOe ompeneneHne MOCKOBCKOro ropojackoro cyma or 22 smB. 2018 1. mo gemy

Ne 33-0235/2018. Hoctyn u3 Crpas.-nipaBoBoii cuctembl «Koncynprantllirocy.

CIVIL AND LABOR LAW 755



Vavanoe A.B. Bectank PYIH. Cepust: FOpumraeckue nayku. 2023. T. 27. Ne 3. C. 748-764

BBIPAXKEHHE B Opuaudeckoil mpouenype. Ilox «ropuaudeckoil mpouenypoi» uMmeercs B
BUAY GOpMaNBHO OIpeeNeHHAs MTOCIeI0BATEILHOCTD ASUCTBHMA, KOTOpas UIMEET MaTepH-
anpHO-TIpaBoBYyIO pupoay (Protasov, 2020:15, 19, 27) u opranu3yeT coriacoBaHHe BOJb
€€ YYaCTHHKOB, TMPHUBOJS HX BOJICU3BABICHHA K TMPEACKa3yeMOMY IOPHINYECKOMY
¢ dexTy.

[IpenckazyeMblii XapakTep MpeoOpa3oBaHUS NPABOOTHOMIEHUH MaeT KpPEeIuTopy
(ympaBoMOUYEHHOH CTOPOHE) BOZMOKHOCTD Pa3yMHO OXKHJIaTh HACTYIUICHHUS ITPABOBBIX 110~
cieactBuil. O0beM OXpaHbl 3TUX Pa3yMHBIX OKUAAHUH ONpENEeNsIeTCsl TeM, B KaKol Mepe
00s13aHHAsl CTOPOHA (IOJKHUK) CIIOCOOHA JEHCTBOBATh MO CBOeMy ycMoTpeHHto. Coo0-
pa3HO OTpaHMYEHHSIM €€ CBOOO/IBI BOIM U KOHCTPYHPYIOTCS IOTOBOPHBIE TIpaBa €€ KOHTP-
areHTa — MoTepIeBIIero Jula. B nureparype BeIIENAIOTCS HECKOJIBKO BUOB TaKUX IMPaB,
B 1IEJIOM MOJNAAIONIMX MO 06IIlee MOHATHE MpeuMyIecTBeHHbIX mpas’. JIlo6oe u3 Takux
IIpaB JaeT ero o0JafaTelo «IIPEUMYLIECTBO» BHJE MCKIIOYUTEILHON BO3MOXKHOCTH Ha
pa3yMHO OKHJAaeMOe YCTaHOBJICHHE, N3MEHEHHE WM MPEKPALICHUE IPaXTaHCKUX MPaBo-
OTHOULICHUI.

VYcTaHOBIEHHE TOTO WJIM HMHOTO BHJA MPEUMYIIECTBEHHOTO IpaBa HAa OCHOBaHWH
JIOTOBOPA BBIPAXKAETCS B YCIOBHAX, COTIIACHO KOTOPHIM:

1) obs3aHHAs CTOpOHA, NPU HAJIUYMK BOJHM K 3aKIIFOUCHHIO JIOTOBOpa O Mepeaade
MHAUBHUYaJbHO-ONPEAETICHHON BEIIM Ha KOHKPETHBIX YCIIOBUSX, JOJDKHA aJpecoBaTh
CBOE BOJIEU3BSIBIICHHE Ha CAEJKY IyTeM o()epThl, IPUIJIAIIECHU AeJaTh ohepTy WiIn u3Be-
LIEHNUS O HAMEPEHUH YIIPaBOMOYEHHOM CTOpPOHE, UMEIOIIEH TPEenMYIIIECTBEHHOE IPaBO 3a-
KJIFOYUTH TOTOBOP HA yKa3aHHBIX YCJIOBUAX B YCTaHOBIEHHBIN cpok. /laHHOE TpaBo sIBIIA-
€TCsl aHAJIOTOM MPEHMYIIECTBEHHOTO IpaBa IMOKYNKH, IPESyCMOTPEHHOTO 3aKOHOM
B OTHOIICHHWH JOJCH B MpaBe COOCTBEHHOCTH, JOJEH B YCTaBHOM KaIUTaJIe W aKIIHA
1 3aKOHHOTO TMPEUMYIIIECTBEHHOT'0 IpaBa 3aKJII0oueHus Aoropopa apeHasl. Ho, B oTinuue
OT IIPaB, YCTAaHOBJIEHHBIX 3aKOHOM, JOTOBOPHOE NMPEUMYILIECTBEHHOE IPaBO M10J00OHOT0
poJia He 3aIUIIEeHO UCKOM TIOTEPIIEBIIETo JIUIA O IEPEeBOIE Ha ce0s1 MpaB U 00SI3aHHOCTEH,
YTO HAILIO OTpaXkeHHUe B cyneOHoit npakTuke’. [IpaBooOnafaTens B CBA3U ¢ STHM BBIHYXK-
neH Oyaet npuberatsh K ucky 1o cT. 168 'K P®, 3akperuisromieii oOmue npaBoBbIe MOCIE/-
CTBHS HEJEUCTBUTENBHOCTH CAEIKH. [IpenbsaBieHne UcKka U OCYIIECTBIEHUE TPEUMYIIE-
CTBEHHOT'O IIpaBa 0yIyT HEBO3MOKHBI B OTCYTCTBHE BOJH 00S3aHHOW CTOPOHBI Ha Pacro-
pSKEHHE €€ HMYIIECTBOM;

2) ynpaBOMOYECHHAsl CTOPOHA UMEET IIPaBO TPeOOBATh 3aKIIOUEHHS 0T0BOPA O Iepe-
Jlade MHAMBHY aJIbHO-OTIPEIETICHHON BEIM B T€USHHE yCTaHOBIEHHOTO CPOKa OT 00s3aH-
HOW CTOPOHBI, IJIsl KOTOPOH 3aKJII0UeHHe YKa3aHHOTO JIOTroBOpa 00s3aTeNbHO. Y CIOBUS O
TAaKOM TIpaBe BXOAAT B COJAEpKaHUE MpeaBapuTeiabHOro morosopa (cr. 429 I'K P®D),
Ha OCHOBaHHUH KOTOPOTO 00s3aHHAs CTOPOHA OJDKHA 3aKITFOUYNTH OCHOBHOM 1oroBop. [pu
YKJIOHEHUH OOS3aHHOW CTOPOHBI OT 3aKIIOYeHHs (OCHOBHOTO) JOTOBOpPAa KOHTpAareHT
BIIpaBe 00OpaTUTHCA B CyJ C MICKOBBIMU TPEOOBAaHHUAMH O €€ TIOHYXICHHU K HUCIIOIHEHUIO
JTOW O00S3aHHOCTH. B pe3ynbrare yHOBICTBOPEHHS TAaHHOTO HCKa BOJIS OOsS3aHHOU

¢ Vibsno A.B. O NpusHaHUU HENEHCTBUTENLHBIMH CIEJIO0K HA OCHOBAHUM BTOPXKEHUS B 4yXKHUE JOTOBOPHBIE
otHomenus // Kommenrapuit cyne6noi npaktuku. Beim. 25 / otB. pen. K.b. SIpomenko. M.: UncTHTYT 3aK0-
HOJIATEeJIbCTBA U CPaBHUTENILHOTO paBoBeaeHus npu IIpaBurenscrBe Poccuiickoit ®enepauun; FOPUANYE-
CKAS ®MIPMA KOHTPAKT, 2019. C. 19-34.

7 ANEIALMOHHOE  OonpesieieHe BOpOHEXCKOro obmacTHoro cyaa or 25 ¢esp. 2016 r. nmo meny
Ne 33-1112/2016. Hoctyn u3 Crpas.-npaBoBoii cuctembl «Koncynbrautllmtoc»; Onpenenenne CaHKT-
[etepOyprckoro ropoackoro cyna ot 6 mapra 2014 r. Ne 33-3129/2014. Joctyn u3 CripaB.-ipaBoBOi CHCTEMBI
«["apanT».

756 I'PAXKIAHCKOE U TPYIOBOE ITPABO



Ulyanov A.V. RUDN Journal of Law. 2023. 27 (3), 748764

CTOPOHBI MIPEOI0JIEBACTCS 32 cUET (PUKIUH €€ TOJHDKHOTO BOJICU3BSBIICHUS — MO PELICHUIO
cyna (a63. 1 m. 5 cr. 429, a63. 1 1. 4 cT. 445 TK PO);

3) ympaBoMO4€HHast CTOpOHa 001ajaeT MpaBoM 3aKIF0UUTh JOTOBOP O Iepenayde H-
JTUBUIYaJIbHO-ONPeIeIEHHON BEIlM Ha OTOBOPEHHBIX YCIOBHIX, COBEPILIUB aKIENT 0e30T-
3bIBHOHM O(hepThl 00S3aHHON CTOPOHBI B TEUEHHE YCTAaHOBJICHHOTO CpoKa. Takoe mpenmy-
LIECTBEHHOE IPABO NPEAOCTABIISIETCS] HA OCHOBAaHWHU ONIMOHA HA 3aKJII0YEHHE AOTOBOPA
(c1. 429.2 TK P®). B cumy aToro npasa 0671aaTeio JaeTcsa BO3MOKHOCTh H3MEHHTD TIpa-
BOOTHOIIIEHHE CBOMM COOCTBEHHBIM OJIHOCTOPOHHHUM BOJIEU3bsIBIICHHEM — akuenToMm. [Ipa-
BOMOYHE, KOTOPOE CKOHCTPYHUPOBAHO TAKUM 0OPa3oM, OTHOCUTCS K YHUCIY CEKyHIapHBIX
IpaB, ¥ eMy KOPPECTIOHIANPYET CBSI3aHHOCTH 00S3aHHOM CTOPOHBI FOPUAMIECKUMH MTOCTIE -
CTBUSIMH OJIHOCTOPOHHETO BOJICU3BSIBICHUS YIpaBOMOueHHOW cTopoHsl (Reutov,
1972:165, 171). Ha nepBslii B3IJIs]1, CEKYHAAPHOE MPABO HENb3s1 HAPYLIUTD, T. K. HUKTO HE
CIOCOOEH TMPENATCTBOBATh COBEPIICHUIO OHOCTOPOHHETO Boyien3bsBieHus (Tretyakov,
2007:263-264). Tem He MeHee, 3aKITI0UEHUE 00513aHHONW CTOPOHON IOPUINIECKH JeHCTBU-
TEJBHOTO JIOTOBOPA ¢ MHTEPBEHTOM HapyIIaeT 3aKOHHBIA MHTEPEC B OCYILECTBICHUU Ce-
KyHIQpHOTO IpaBa W MOXXET IIPUBECTH K YTpaTe TAaKOro HHTEpeca yNpaBOMOYEHHON
CTOpOHOM. B cirydae BOZHUKHOBEHHSI Y HHTEPBEHTA MIPaB Ha CIIOPHOE UMYIIECTBO BCIEI-
CTBHE MCIIOJIHEHHS 3TOT0 JIOTOBOpa, OJHOCTOPOHHEE BOJIEU3bABICHHE YIIPAaBOMOUYEHHOMN
CTOPOHBI BJIEKJIO OBl 3aKTI0UEHNE HUYTOKHOTO I0TOBOPA;

4) ynpaBOMOY€HHasl CTOpOHA BIIpaBe TpeOOBaTh Nepeaur il WHANBHLY AlTbHO-OTIpe-
JIeTICHHOW Beln 00SA3aHHON CTOPOHOH, K KOTOPO B ClTyyae HEUCIIONHEHHS 9TOH 00s13aH-
HOCTH MOKET OBITh NPEABSABICHO TpeOoBaHHE 00 OTOOPAHMHU YKAa3aHHOH BEIIU MPEHMY-
LIECTBEHHO IIepe TpeThUMH JiniaMu. [1o cucteme Tpaguuuu nepenada BeLIM MPU3HACTCS
MIPEINOChUIKON Iepexoa MpaBa Ha Hee, MMO3TOMY OCYIIECTBICHHE IpaBa TpPeOOBaTh
nepeaayn uMeeT npeodpasoBaTenbHblid d3gdext. Cornacuo 4. 1 c1. 398 I'K PO cnopnas
BEIlb MepefaeTcs TOMY KPEAUTOPY, B MOJIb3y KOTOPOrO OOSI3aHHOCTH IO Iepelnade BO3-
HUKJIa PaHblIe, a IPU HEBO3MOKHOCTH YCTAHOBUTH TAKOE IIEPBEHCTBO — TOMY, KTO PaHbIIIE
npenbsBui Uck. [IpaBo TpeboBaHus 0 mepegayue oTmagaeT B CiIydae, KOraa Bellb Oblia Te-
penaHa JOJDKHUKOM HHOMY, YeM yIpaBOMOYEHHas CTOpOHa, uly (kpexutopy). Ho u3 co-
BPEMEHHBIX IOPUIMYECKUX BO33PEHUHN CIEAYET, YTO MMMYHHUTET IPOTHUB OTOOPAHUSI BEIIH
MOJKET OBITh MPEJOCTABICH TOIBKO TAKOMY €€ BIIaJelblly — TPEThEMY JIMIY 110 OTHOIIE-
HUIO K HapylIeHHOW 00sA3aHHOCTH IepenaTh €e, — KOTOPBIN SBIAETCS 10OPOCOBECTHBIM
(cm.: cr. 47 Kogekca eBporrerickoro goropopHoro mnpasa (Belov, 2017:70-71), ct. VIIL.—
2:301 MoenbHBIX IPaBHIl €BPONEeHCKOro YacTHOro npasa’);

5) ynpaBoMOYeHHasi CTOPOHA MOXKET MPHOOPECTH B OyAyIIeM WHANBUAYAIBEHO-OIpe-
JeJICHHYIO BEIllb WM UMYIIECTBEHHOE IIPaBO HA HEe IPH yCIOBUU HACTYIUICHUS (aKTHde-
CKHX 00CTOSITEIHCTB, HE 3aBUCSIINX OT BOJIM O0S3aHHON CTOPOHBI (MCTEUEHUE CPOKA, OT-
JlaraTesbHOE YCIIOBHE U T. I.), M B CBSI3U C 3TUM Ha MOCJIEIHIOI0 Bo3jIaraercs o0s13aHHOCTh
OXpaHATh MHTEpEC yNpaBOMOYEHHOU cTopoHbl. [lomoOHOe ropuamueckoe conxepaHue
CBOHCTBEHHO OXXKHIAEMOMY IIpaBy, KOTOpPOE€ B T€PMAHCKOH LHUBHJIMCTUKE HMEHYETCS
Anwartschaftsrecht (Weber, 2009:254-255), a Taxxe mpaBaM H3 YCJIOBHBIX CHEIIOK.
OO0s3aHHOCTb OXPAHATh HMHTEPEC YNPABOMOYCHHOW CTOPOHBI, MPSIMO 3aKpeIyIeHHAs
B cT. 51 Komekca eBpomnetickoro moroBopHoro mpaga (Belov, 2017:73, 74), sBHo Obl1a OBl
HapyIlIeHa 00s3aHHOW CTOPOHOM, 3aKIIOYMBIIEH C MHTEPBEHTOM COTJAlIeHHe, KOTOpoe
MPEMSTCTBYET OCYLIECTBICHUIO MPaBa Ha MpHOOpeTeHHEe NUMYILECTBA.

8 MozenbHble OpaBHia eBpoIeiickoro yacTHoro npasa / Hayd. pea. H.IO. Pacckaszosa. M.: Cratyt, 2013. C. 617.
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[To Mozienn ATOTO MATOTO BUA MPEUMYIIIECTBEHHOTO TpaBa ObII0 pa3paboTaHo MPaBo
IIPHOGPETEHNS Yy KO HEABIKIMOI BEIM® — HOBOE BEIIHOE IIPaBO, KOTOPOE B HACTOSIIEE
BpeMs HE TPETyCMOTPEHO 3aKoHomaTeascTBOM P®D. B Hayke ormedaercss BocTpeOOBaH-
HOCTB 3TOTO BEIITHOTO TpaBa JJIsl OXpaHbl HHTEPECa YIaCTHHUKA JOJIEBOTO CTPOUTENIHCTBA B
npHo6GpeTeHnH Kuoro noMemenus' . He caydaifHo IMEHHO B CBSA3M C IPABOM JOJIBIIHKA
Ha MPHOOpPETEHHE KUIIOTO TIOMEIIEHUS U (POPMHUpYeTCs cyAeOHas MPaKTHKa, TapaHTHPY-
IOIIast 3TOMY TPaKAAHCKOMY TIPaBy 3allIUTY MPOTHB TPETHUX JIUI] — BIUIOTH JI0 IPOTHUBOIIO-
CTaBJICHUS] HOBOMY BJIaJIeNIbIly OOBEKTa HEABIKUMOCTH, BHE 3aBUCHMOCTH OT HAIWYHS Y
HEro craryca 3acTpodmmuka'' (10 aHamormu C TPHHIUIOM  CJIEJOBAHHS).
3aKoHO/aTENbHOE 3aKPEIUICHUE 3a IONBITMKOM IIpaBa Ha MPHOOpEeTEeHHE B Ka4ecTBe (orpa-
HUYEHHOTO0) BEIIHOTO [PaBa O3HAYaNI0 OBl JIETANHU3AUI0 YKa3aHHBIX OOLIMX MPaBOIIOJIO-
XKEHHH W YIPOYMJIO OBl OXpaHy TaKOTO MPEHMMYIIECTBEHHOTO IMpaBa. BemniHo-mpaBoBas
KBaM(UKAIINS TTOCIEIHETO YCTPAaHAET BCSIKYIO HEOIPENEIeHHOCTh B 0OOCHOBAaHUH €ro
abCOMIOTHO-NIPABOBOI 3AITUTHI 2.

IIpu Bceit 3 peKTHBHOCTH KOHCTPYKITHH OTPaHUYEHHOTO BEIIHOTO TpaBa, OHa HEe MO-
JKET OXBaTUTh CO00M BCe OOIIECTBEHHBIC CUTYAIMH, TPEOYIONTHE IOPUANISCKONH OXPaHBbI
MIpEeNMyIIeCTBEHHBIX TpaB. O6edeHne mpaBa MpUOOPETEHHS Ty>KOH BEIIX B BEIIHO-IPa-
BOBYIO ()OPMY paccMaTpUBacTCsl B HayKe KaK MCKYCCTBEHHOE TOABEICHUE IO/ MOHSTHE
BEIIHOTO MpaBa, T. K. IPaBoO0IaaTel0 He MPEIOCTaBIEHO TOCIIOACTBO Hal 0OBEKTOM —
Bembio (Belov, 2014:225-226). BenencTBre IpHHIAIIOB 3aKPHITOTO TIEPEYHS M 3aKOHHOTO
pPEeXUMa BEIIHBIX NPaB dTOT UCKYCCTBEHHBIH MPUEM HE TOMJIEKUT PACIPOCTPaHEHUIO Ha
TMO0BIE MHBIE PEUMYIIIECTBEHHBIE MTPaBa.

Bwmecre ¢ TeM B cyneOHOI pakTHKE MPEANPUHSITHI IIONMBITKA PACIIPOCTPAHUTH MEXa-
HU3M aHHYJIMPOBaHUs CAEJIOK Ha CITy4au HapyIICHHs TPEUMYIIIECTBEHHBIX ITPAB U3 OIIH-
oHa. [IpuMepom Takoro mprUMeHEeHHs1 pexkrMa a0CONIOTHO-TIPABOBOM 3aIlIUThl CEKyHAAp-
HBIX TIPaB CIIYXHUT JEJI0, pacCMOTpeHHOe ApOuTpakHBIM cyoM PecrryOnmku TaTapcerah.
HUcren obparuicst B cya ¢ TpeOOBaHWEM O NMPHU3HAHUHM HEJEHCTBUTEIBHBIM JIOTOBOpPA
KYIUTM-TIPOAAXKU J0JM B ycTaBHOM KanuTane OO0, 3aKIII0YEeHHOTO MEXTy OTBETYUKAMH,
[0 MOTWBY HapyIlICHUs IpaBa WCTIa W3 OIMIMOHA Ha MOKynKy jgonu. [lo gemy ObuiO
YCTaHOBJICHO, YTO HCTEIl 3aKIIOYMI C OTBETYHKOM-TIPOIABIIOM (0OS3aHHOW CTOPOHOIN)
COTJIallIeHNe B HOTapHaIbHOU (hopMe, TI0 YCIOBHUAM KOTOPOTro 00s3aHHAs CTOPOHA MPEo-
CTaBJSIET MCTIY MPaBO MOKYNKH Aoiu B ycTaBHOM Kamutaie OOO (B pasmepe 100 %)
IMyTeM akienTa O0e30T3HIBHOW OQepTh B TeueHHe MATWIeTHeTo cpoka. Ilpm stoM mo
WCTEYEHUS] OTOBOPEHHOTO CPOKA OTBETUYHKY-TPOABILY OBLIO 3aMPenieHO OTIYK/IATh JOTI0
TpeTheMy JIUILY, OOPEMEHSTh €€ WM HHAa4Ye PaclopsiKaThes ero 0e3 coriacus 1CTia.

B HapymieHue yclioBUil JaHHOTO coTalieHust 00s3aHHAs CTOPOHA 3aKII0YHIIA C OT-
BETUYHKOM-TIOKyTIaTEJIEM OCTIApUBAEMBIN JJOTOBOP KYTUTH-TIPOJaKku moiu B pazmepe 100 %
yctaBHoro kanurana OOQO. Ilpu 3aki0ueHnr YKa3aHHOTO JOTOBOPA OTBETYUK-IIPOIABEIT
3aBepUJI OTBETYHUKA-TTOKYIIATENS O TOM, YTO JIOJIS HE OOpeMeHeHa paBaMu TPETHUX JIHII.

9 IIpoext DenepanbHOro 3akoHa «O BHECEHHU U3MEHEHMIT B 4acTh nepBylo I'paskaaHckoro koaekca Poccuii-
ckoit dexepanum» (KO BTOpOMY YTEHHUIO) (M3BlieucHHe) // BelHoe mpaBo: HayYHO-NIO3HABATEIBHBINA OUepK /
E. A. Cyxanos. M., 2017. Ilpun. 4. C. 545-547.

10 Konnenuus pasBUTHS TPaXIAHCKOTO 3aKoHOnIaTenbcTBa Poccuiickoit @eneparuu / BectHuk Briciiero
Apb6utpaxuoro Cyaa Poccuiickoit ®eneparmu. 2009. Ne 11. C. 60.

I Anennsauuonnoe onpenenenue TioMeHcKkoro 061acTHOro cya ot 25 uons 2018 1. mo aey Ne 33-3824/2018.
Hoctyn n3 Copas.-ipaBoBoii cucteMsl «l'apaHT».

12 KoHuenuust pa3BuTUs 3aKOHOJATENLCTBA O BellHOM npase // Bectnuk Beiciero ApGurpaxuoro Cyna
Poccuiickoit @enepanuu. 2009. Ne 4. C. 171.
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JloroBop Mex/1y OTBETYMKAMHK ObLI 3aKJIIOYCH B HOTAPUAIBHOM ()OopMe, HO Y HHOT'O HOTa-
puyca, 4eM TOT, KOTOPBIH yI0CTOBEpHI coramieHue o0 onirone. Cyx He ycTaHOBHI (hakT
OCBEIOMJIEHHOCTH OTBETUYMKA-TIOKYIIATEIS O MPEUMYIIIECTBEHHOM TpaBe UCTIIA.

Tem He MeHee, 10 PEIICHHUIO Cya OCIIapUBAEMBIi IOTOBOP KYTUTU-IPOJIAXKH ObLI ITPH-
3HaH HUYTOKHBIM Ha ocHOBaHUU CT. 168 'K PO ¢ npumeHeHneM nocnencTBUid ero Heaeun-
CTBHTENBHOCTH °. B KauecTBe 3aKOHA, IPEAMHCAHUAM KOTOPOTO MPOTHBOPEUHII JOTOBOD,
cyn Ha3Ban cT. 436 'K PO, ycraHaBIMBaronyro 3ampeT Ha OT3bIB OQEepPTHI 10 NCTEUEHUS
YCTaHOBJIGHHOT'O CPOKa JJIsl akuenTa. Takoe 000CHOBaHKE BBIBOJIOB CY/JIa BBHI3BIBAET HE/IO0-
yMeHHe, MMOCKONbKY cT. 436 'K P® He mpemycMaTpuBaeT 00S3aHHOCTH IJIST TPETHUX JIHII
Y He JumaeT odepeHTa mpasa 3aKI04aTh Kakue-moo cornamenus. [lepcrnekTuBbl moa-
TBEPXKIEHUS ATOr0 CYJCOHOT0 aKTa BBINICCTOSIIMMH HMHCTAHIMSIMH ObUTH OBl BEChbMa
coMHUTENbHBL. Ho peleHue cyaa nepBoid MHCTAHIIMU 00KajJOBaHO HE OBLIO U MO3TOMY
BCTYTIHJIO B CHUTY B OOBIYHOM TIOPSIIIKE.

DT10 cyneGHOe J1eI0 MO3BOIIIIO BBISIBUTE OJTHO CYIIIECTBEHHOE 00CTOATENHCTBO. TaK,
B PEIICHUU CyJia IPUBECHBI O0BICHEHHS TPETHETO JIHUIAa — HOTApHyca, KOTOPBIA YAOCTO-
BEPHII CIIOPHBIA JOTOBOP KYIUIH-TIPOAaKH MONH. J[aHHBI HOTapWyC MOSCHWI, YTO TPH
YAOCTOBEPEHHUH YIIOMSHYTOM CACTKH 3aWHTEPECOBAHHBIE JIMIIA HE COOOIIMIN €My O HaJIH-
4y oOpeMeHeHni 101 B ycTaBHOM Kanurtaige OOO, a OTBETUHK-TIPOAABEL] [IPETOCTaBUI
BCE HEOOXOIUMBIE IOKYMEHTBI, U U4TO JICUCTBYIOIIEE 3aKOHOIaTeNbcTBO Poccuu He npeny-
CMaTpUBAET (PUKCAIMIO CBEJICHHUH O CYIIECTBOBAHHUH COTJIAMIEHHS 00 OMIOHE B 00IIEe0-
CTYIHBIX O()UIUATBHBIX UCTOYHHUKAX.

CrneioBaTeNbHO, CIIOCOOHOCTH HOTapHUyca (JOKHOCTHOTO JIMIA) K TOMY, 9YTOOBI KOH-
TPOJMPOBATH PU yIOCTOBEPEHUH CIEJIOK COOIOIEHIE MPaB U3 OMIIMOHOB M HHBIX JIOTO-
BOPHBIX TIPEUMYIICCTBEHHBIX IIPpaB, HE BBI3BIBACT NPHHIMITHAIBGHBIX HapeKaHUH.
Ho coMHeHMs Ha 3TOT cueT 00YCJIOBICHBI OTCYTCTBHEM JOCTYIA K CBEICHUSM O TaKHX
MpaBax y HeompeaereHHoro kpyra jutl. O0Ie10CTyTHOCTh CBEICHUH MTO3BOJIsLIa OBI OTIpe-
JIETATH KPUTEPHUH OCBEIOMJICHHOCTH HHTEPBEHTA O CYIIECTBOBAHUH JIOTOBOPHBIX ITPEUMY-
LIECTBEHHBIX IPAB.

OCBeHOMJIEHHOCT]: HHTEPBEHTA
0 CYHI€CTBOBAHUU HAPYUICHHBIX ITPaB NMOTEPIEBUIECIO JIUIA

Y4uuTeIBas TOKTPUHAIBHBIE TTOJX0/IBI, CYIIECTBYIOIINE B TPAKIAHCKOM TIpaBe, 3a Oc-
HOBY HY)KHO B3STbh OJIMH UX JIBYX aJIbTepPHATHUBHBIX KPUTEPHEB OCBEAOMIICHHOCTH UHTEP-
BEHTA, @ UMEHHO: pealibHOE («OH 3HAIDY) WU MPEeIoiaraeMoe («OH JIOJIKEH ObLT 3HATHY
WIH «OH HEe MOT He 3HaTh») 3HAHWE O HAPYIIEeHHBIX IpaBax. [IepBoIil U3 JaHHBIX KpPHUTE-
PHEB, B COUYETaHUU C BOJICH MHTEPBEHTA Ha 3aKJIIOUCHHE COTJIAIICHHS 3aBEIOMO B yIepo
HWHTEpecaM KpeIuTopa o0s3aTesIbCTBa, MO3BOJSET 0€3yCIOBHO OMPOBEPTHYTH MPE3yMII-
U0 100poCcOoBeCTHOCTH. [Ipy 3aKIIFOUEHUH TaKOTO COTJIANIICHHUS UHTEPBEHT U HEUCIIPaB-
HBIH TOJDKHUK TaHHOTO 00s3aTelIbCTBA SIBHO MEHCTBYIOT HETOOPOCOBECTHO, Hapymas 1. 1
ct. 10 TK P®'. TpeboBanue peanbHOil 0CBEJOMIEHHOCTH HHTEPBEHTA eXpressis verbis

13 Pemenue ApGurpaxuoro cyna Pecrry6auku Tatapcran ot 19 desp. 2019 r. o meny Ne A65-30622/2018.
Hocryn u3 Cnpas.-nipaBoBoii cuctembl «Koncynbrantlhntocy.

14 Onpenenenne Cyne6HOM KOJLIErUHU 110 S5KOHOMUYECKMM criopam Bepxosroro Cyna Poc. ®enepanuu ot 9
mapra 2016 r. Ne 308-DC15-16377 mo nemry Ne A53-22107/2012. Joctyn u3 CipaB.-nipaBoBoii cucteMsl «KoH-
cynbTanTITrocy.
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conepxkurcs B cT. 1123 I'paxmanckoro kojekca q)paHuI/n/I15 , COTJIACHO KOTOPOW CHEJIKH,
MOBBIIIAIOININE HA TPEUMYIIECTBEHHbIE IIpaBa TIOTEPIICBIIETO JIMIA, TMPU3HAIOTCS
OCTIOPHMBIMH.

Ha mpaktuke BCTpedaroTCsl IpUMEPHI, KOTIa 3aKOHOIATENh 3aKPETUIIeT BTOPOU KpH-
Tepuil. B wacTHocTH, W TmpeamnonaraeMas, W pealbHas OCBEJOMIICHHOCTh CTOPOHBI B
CIHEINIKE, 3aKIIOYCHHOW CO CTOPOHOM 00s3aTeNhCTBA B YINEpO MOCIETHEMY, O00pa3yioT
OCHOBAHHME JJIsI OCIIOPUMOCTH CICIIKH B COOTBETCTBUU C YIIOMSHYTBHIMHU BBIIIE a03. 3 1. 6
CT. 67.2 ma63. 3 1. 4 c1. 388 'K PD. OniHako aBTOMaTH4YecKoe pacnpoCTpaHEHHE JAHHOTO
KpUTepHs Ha JIFOObIE CITy4an OXPaHbl JOTOBOPHBIX MPEUMYIIIECTBEHHBIX IIPaB ObLIO ObI 3a-
TpyaHHUTETHHO. Hukakue oOmue cTaHaapThl JOOPOCOBECTHOTO MTOBEACHMS HE MOTYT Tpe-
0oBaTh OT yYacTHHKA CHAEJIKH, YTOObI OH COOMpAN O CBOEM KOHTpareHTe CBEACHUS U3 3a-
KPBITBIX UCTOYHHUKOB, B T. 4. O €0 CBSI3aHHOCTH NMPEUMYIIECTBEHHBIMH ITPaBaMH U3 JIOTO-
BOPOB C MHBIMH JTUTIaMH. Takas 3a00TIMBOCTS M OCMOTPHUTEIHHOCTh TIPEACTABISET COO0
M30BITOYHYIO JOOPOCOBECTHOCTh CyOBEKTa I'Pa)KTIaHCKOTO IpaBa M BBI3BIBAET BO3pake-
HUS, CBSI3aHHBIE C OXPaHOH KOMMEPYECKOH TallHbI U MHBIX OJIar.

Bnpodewm, huxcarms nHGOpMaIUN O JOTOBOPHBIX MPEUMYIIIECTBEHHBIX ITpaBax B 00-
MIEAOCTYITHBIX OQUITHATBHBIX UCTOYHUKAX MTO3BOJIIIIA OBI CYIIECTBEHHO CTIIAANTh Pa3Jiv-
Yusl B PABOBBIX MOCIIEACTBHUIX PUMEHEHHS YKa3aHHbIX Kputepues. Hampumep, HeoOxo-
JTUMOCTbH B JIOKa3bIBAHUH PeAbHOW OCBEJOMIICHHOCTH MHTEPBEHTA OTIAAAET B CIydae Mo-
TO0OHOTO «O0OHAPOAOBAHMS TTPEUMYIIECTBEHHOTO MpaBa (MIIX JOTOBOpa, U3 KOTOPOTO OHO
BO3HMKIIO), Ha uTO o6paian BHuManue Kaccarmonnsrii cyn ®panmun'’. Hanbonee >ddex-
TUBHBIM CIIOCOOOM (pUKCAIK B OOIIETOCTYITHOM HCTOYHHKE CIIY)KHT TOCYJAapCTBEHHAsS
perucTpanus TOrOBOPHOTO MPENMYIIIECTBEHHOTO TpaBa. MeXaHnu3M perucTpanny CunTa-
€TCSl BOBMOXKHOU aTbTePHATHBON YCTAHOBJICHHUIO OTPAHUICHHOTO BEITHOTO MIpaBa Mpuoo-
peTenus uyskoil (HeaBKMMOiIt) Bemu' . JOCTyI perucTparopa K CBEEHHSIM O CyLIeCTBO-
BaHWU JOTOBOPHBIX NPEUMYIIECTBEHHBIX NPaB B OTHOIIEHWH CHOPHOTO OOBEKTa, Kak
MUHUMYM, MOJATBEPKIACT, YTO MHTEPBEHTY HE ObLIO M3BECTHO O TaKUX IPaBaX TOJBKO
n3-3a ero rpy0oii HeOpexkHoCTH. UTO KacaeTcss HOTapHalbHOTO YJOCTOBEPEHHS CIEIOK, TO
BBITIOJTHEHUE JAHHOH NPOIIe Ty PhI ABJISIETCS 3aKIIF0UEHUEM CIIEIKH B HOTapHalbHOU popme.
BrisiBienrne HoTaprycoM IPEeUMYIIECTBEHHBIX TIPaB, IMyCTh JakKe paHee U HEM3BECTHBIX, U
pa3bsCHEHHE ITHX IPaB CTOPOHAM COTJIAIICHHS BIEKYT 3a CO00 pealbHyI0 OCBEOMIICH-
HOCTb UHTEPBEHTA.

Jna mpenoTBpamieHus FOpUINIecKUX KOH(MINKTOB HYKHO, YTOOBI MPEIMETOM KOH-
TpoJIst (IPaBOBOM AKCIEPTU3HI PETUCTPATOPA HITH HOTAPHAIEHOW IPOBEPKH ) OBUIH U JIOTO-
BOPBI, MPEJOCTABISIONINE IPEUMYIIIECTBEHHBIC IIPaBa, U JOTOBOPHI, KOTOPHIMH CO3TAOTCS
MIPETATCTBUS K Peaau3aniy JaHHbIX mpaB. Ho Takoi MexaHu3M KOHTPOJIS, CONPSIKEHHBIN
C BO3MO>KHOCTBIO 00paIeHus JOHKHOCTHBIX JIUIL K 00IIET0CTYTHOMY O(HUITHATFHOMY HC-
TOYHHUKY, IPEyCMOTPEH JIUIIb B HEKOTOPBIX Ciiy4asx. Hanpumep, eciiu Ha rocy1apcTBeH-
HYIO PETUCTPAIIUIO IIPAB MPEACTABICH IPYTOW IOTOBOP YYACTHS B JOJICBOM CTPOUTEILCTBE
B OTHOIICHUH TOTO XK€ 00BEKTA JI0JIEBOTO CTPOUTENHCTBA, TO TOCYJAPCTBEHHAS PETHCTPa-
U TOJDKHA OBITH MPHOCTAHOBJIEHA — C MOCIEAYIONIMM OTKa30M B €€ OCYIIECTBICHUHU
(m. 38 4. 1 c¢T. 26 M 4. 1 cT. 27 3aKOHA O PErUCTPAIlUK HEBMXKUMOCTH). BooO11e ke 0TKa3

15 Légifrance. Le service public de la diffusion du droit. Pexxum ngoctyna: https://www.legifrance.gouv.fr/
codes/article 1c/LEGIARTI000032040825/ (nata obpamuenus: 15.09.2022).

16 Cour de Cassation. Chambre mixte. Arrét du 26 mai 2006 Ne 03-19.376 // Bulletin. 2006. MIXT. Ne 4. p. 13.
17 KoHuenuus pa3sBuUTHs 3aKOHOJATENBCTBA O BemHOM mpase // Bectruk Beicmero ApGurpaxnoro Cyma
Poccuiickoit ®enepanuu. 2009. Ne 4. C. 171-173.
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B peructpauuu OyAeT Hen30eKeH IMpPH BBIBICHHH TOCYNAPCTBEHHBIM PETUCTPATOPOM
MpaB MPOTHUBOPEUYHH MEXIy 3asBICHHBIM MIPaBaMH U PaHEe 3aperHCTPUPOBAHHBIMHU Ipa-
Bamu (11. 3 4. 1 cT. 26 yka3aHHOTO (heepaIbHOTO 3aKOHA).

Hotapuyc mor Obl mpoBepsITh CBEACHUS O CYIIECTBOBAHHWH IOTOBOPOB (CIEINOK),
MOPOKIAIOIIKX TPEUMYILECTBEHHBIE ITpaBa, IIyTEM HaAIpaBJIEHUs 3allpoca B €AUHYIO MH-
(hopManMOHHYIO CUCTEMY HOTapHaTa, Kak 3TO IIPeIycMOTpeHO B U. 6 ¢T. 34.4 OCHOB 3aKo-
HonatenbcTBa PD o HoTapuare. HoTapmanbHast mpoBepKa CIENOK, HalpaBJIeHHBIX Ha OT-
qyxJeHue aoneil B ycraBHoM Kanutane OOO (HotapuanbHas ¢opMa ISl TaKUX CAETIOK
o0s3aTeNbHA B CHITy 3aKOHA), TPUBENa Obl K IMOJy9eHUI0 HOTAPHUYCOM U3 3Toi mH(popMa-
IIMOHHOM CHUCTEMBI CBEICHUN 00 OINpPENEICHHON KaTeropuu OMIMOHOB. Peub wuuer
00 OmNIMOHE, IO YCIOBUSIM KOTOPOTO aKLENT O(epThl MOBJICYET HEMEAJICHHBINH Iepexon
MpaBa Ha JOJI0 B YCTABHOM KalHUTajle U KOTOPBIA B CBA3H C OTHM OTHOCHTCS K CIENIKaM,
HamnpaBJIeHHBIM Ha oTuyxaeHue noneit (Karapetov, 2016a:64—65). ®ukcamus cBeneHui o
CHIeNKax, MPEeIOCTaBIAIOIINX APYTHe NPEeUMYIECTBEHHbIE IpaBa, B eIMHON HHpOpMAaIH-
OHHOW cHCTeMe HOTapuara, OyIeT BO3MOXXHOW NpH JOOPOBOJBEHOM COTJIACOBAHUHU
CTOPOHAMH HOTApHUAIBbHOW (HOPMBI I TAKUX CHEIIOK.

Takum 00pazom, ¢ TOYKM 3pEHHs ACWCTBYIOMIETO 3aKoHojaTenbcTBa PD, Oyzer
3aKOHHBIM OTKAa3 B yIOCTOBEPEHUH MJIM PETHUCTPALUH CACIIKH, 3aKII0UEHHOH B yIIepO 10-
TOBOPHOMY NPEUMYILECTBEHHOMY IpaBy, KOTOPOE ObUIO MPEAOCTABICHO TPETHEMY JIMILY
OJIHUM U3 KOHTPAreHTOB AAHHOM CAENKH, €CIM APYTod ee KOHTPAreHT 3Hajl WM JAO0JKEH
ObLI 3HATh 00 yKa3aHHOM IIpaBe.

3akiouenune

[To wtoram mNpOBEAECHHOTO HCCIEAOBAHHA HEOOXOAMMO MPUHTH K CIEAYIOIINM
BBIBOJIAM.

1. B CcOBpeMEHHOM TpaXTaHCKOM IpaBe HMEIOTCS JOCTATOYHBIE MPEIIOCHUTKN
U COCTaB IOPUINYECKUX CPEACTB Ui TOTO, 4TOOBI 3(h(HEKTUBHO MPUMEHHUTH 3alpeT Ha
BTOpXKCHHE B UYy)KHE IOTOBOPHBIE OTHOLIEHHA, MOCATAIONIEe HA MPEHMYILECTBCHHBIE
npaBa OTHOH M3 CTOPOH 3THX OTHOIICHWH. YKa3aHHBIH OOMIMH HOPMAaTHBHBIN 3amper
MpsIMO HE MPENYCMOTPEH B ACHCTBYIOIIEM I'pakJaHCKOM 3aKoHonaTenbcTBe Poccuu, HO
BBITEKAET W3 €ro OOMMX Haval M CMBICIA, a TaKKe TpPeOOBaHWHA HOOPOCOBECTHOCTH,
Pa3yMHOCTH U CIIPaBEJIMBOCTH. DTOT 3aIPET, IEHCTBYIONIUI B HHTEpecax HOCUTEINS Ipe-
HMMYLIECTBEHHOT'O PaBa, JOJKEH yIePKUBATh KOHTPAreHTOB MOCIIEIHETO OT TOT0, YTOOBI
OHM 3aKJIIOYaIH C TPETbUMH JHLAMHU (MHTEpPBEHTaMH) Oojiee BBITOJHBIE CHCITKA —
BO3ME3IHBIE IOTOBOPHI O IIEpeAaue UMYIIECTBA N yCTynKe npaBa. CyIecTBEHHBINH Bpe]
OT TaKUX HApPyIIEHUH MPUYMHSAETCS WHTEpecaM IOTepIeBIIero B chepe o0opoTa HelBU-
XKHMOCTH ¥ 0C000 LIEHHOTO IBM)KUMOT'O MMYLIECTBA, HAIIPUMEp, aKIHK U J0JIei B yCTaB-
HOM KalMTase X035 CTBEHHOTO O0IIEeCTBa.

2. CornameHue WHTEPBEHTAa C HEHWCIIPABHOW CTOPOHOW B JOTOBOpE, HAHOCSIIEE
yimepd MperMyliecTBEHHOMY IpaBy €€ KOHTpareHTa H, CJel0BaTesIbHO, HapylLlaoliee
YHOMSIHYTBIN OOIIUIA 3amperT, sBisieTcsl HellelcTBUTeNnbHOM cnenkoil. De lege lata ato co-
riameHne, Mo OO0IEeMy NpaBHiy, AODKHO CUYHTATbCS HHUYTOXKHBIM B COOTBETCTBHHU
c. 2 ct. 168 TK P®. B cnenpanbHbpIX cilydasx, IpsSMO YCTaHOBJICHHBIX 3aKOHOM, TaKue
COTJIAIIIeHHs ABJSIOTCS OCIMOPUMBIMHU CHIEIKAaMHU U MPHU3HAIOTCS HEJACHCTBUTEIBHBIMHU 110
HCKy TMOTEpIEBIIEro Juna. HenpeMeHHbIM YCIOBHEM aHHYJIUPOBAaHUS COTJAIEHHS
CJIy’KHT peabHas UM NPpEAToaraeMas OCBEIOMIEHHOCTh HHTEPBEHTA O HAPYIIEHHUH JO-
TOBOPHOTO NMPEUMYIIECTBEHHOTO IIpaBa.
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3. C uenpio UCKIIOYUTHh BO3PAKEHUS MHTEPBEHTA O TOM, UYTO OH SIKOOBI HE 3HAN O
CYIIIECTBOBaHWUYU HAPYIISHHOTO MPaBa, He00X0UM MpeABAPUTENbHBII KOHTPOIh 32 3aKOH-
HOCTBIO c/ieIoK. Takoro poja opuHuaIbHBIN KOHTPOIIb OCYIIECTBIISIETCS B XO/I€ IPOLIEYP
HOTapHUAILHOTO YIOCTOBEPEHHS CIIEIOK M TOCYAapCTBEHHOH perucrpaiuu npas. De lege
ferenda memnecooOpa3HO pPaCHpPOCTPaHUTh MEXaHU3MBI TOCYJAPCTBEHHOW PETUCTpPalluU
IpaB W HOTAPHAIBHOTO YIOCTOBEPEHHS CACIIOK Ha JOTOBOPBI, KOTOPHIMU MPEAOCTABIIS-
FOTCSI IPEUMYIIIECTBEHHEIE ITPaBa, a TAKXKE Ha IOTOBOPHI, TOTEHITHAIIBHO CIIOCOOHEIE HApY-
IIUTh YyXXHUE MPEUMYIIECTBEHHBIC MpaBa. JJaHHOE 3aKOHOAATEIHHOE PEIICHHE CIIOC00-
CTBOBaJIO ObI (puKcaIi HH(OPMAIIUU O MPEUMYIIIECTBEHHBIX NIPaBax B €AMHOM TOCYIap-
CTBEHHOM pPEeCcTpe HEIBIKUMOCTH WM €IWHON MH(GOPMAIMOHHON CHUCTeME HOTapHhaTa,
yT0 00ecreymno Ob OCBEIOMJICHHOCTh 3aMHTEPECOBAHHBIX JIUI] O TAKUX MPaBax U 3aTpy/i-
HWIO ObI NX Oe3HaKa3aHHOE HTHOPUPOBAHHE.
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Abstract. The private divorce is such a dissolution of marriage that does not require the
participation of the state. The examples are the Islamic talaq in its original concept still existing in some
Arabic countries, the customary divorces in some countries of Sub-Saharan Africa as well as, according
to the prevailing opinion in Germany, the divorce by mutual consent in the Far-East countries (Japan,
Thailand, South Korea). The problem of classifying a divorce in the situation when European legal order
raises the question of its recognition is generated by the fact that there is a conflict method for assessing
the validity of transactions made abroad in classical private international law, on the one hand, and, on
the other hand, the divorce in the European legal orders is the public instrument which is performed by
the state or at least by its active participation so that for the purpose of recognition it is submitted to the
special procedure of recognition and enforcement of foreign judgments. Private international law of
Germany is a unique case of dual classification of the foreign private divorce both as a public instrument
(on the ground of fiction) and as a legal transaction according to the purpose of classification. To apply
the procedure of recognizing foreign private divorce in Germany, such a divorce is equated to the foreign
public instrument. To determine the scope of verification, such a divorce is regarded as a legal transaction
and submitted to the conflict of laws-approach, not to the approach of procedural recognition.

Key words: talag, repudiation, choice of law-approach, approach of procedural recognition,
recognition of foreign judgements, functional qualification
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Ksanudmkauma yactHoro passoaa
B MeXAyHapoAHOM 4YacTHOM npase NepmaHuun

J.B. TapukanoB' =<

Bcepoccwuiickas akanemusi BHEITHEW TOPTOBIH, e. Mocksa, Poccuiickas Dedepayus
D<d.tarikanov@gmail.com

AHHoTauus. YacTHbIH pa3Boj — 3TO TaKOE pacTop)KeHHe Opaka, IJie yuyacTue rocyJapcTa He Tpe-
Oyercs. [Ipumepamu SBISIOTCS MCIAMCKHI Talak B €ro MEpBOHAYAIBLHON KOHIEMIIUU, COXPAHSIONINN
CBOIO CHJIy B OOJIBITMHCTBE apaOCKHX rocy1apCTB, IUIEMEHHbIE PUTYaJIbHbIE Pa3BOAbI B cTpaHax Tpomnu-
yeckoi AQpuky, a TakKe COrNIaCHO FOCTIOACTBYIOMIEH B ['epMaHuy MO3ULIUK — Pa3BOABI 10 B3aHMHOMY
cornacuio cynpyros B crpanax Jlanenero Bocroka (SInonun, Tamnanne, FOxuoi Kopee). [Ipobnema
KBalMM(HKALMK TaKOTO Pa3BoJia B CiIydyae, €CIIM B €BPOIEHCKOM MPABOMOPSAKE CTAaBUTCSI BOIPOC O €ro
NIPU3HAHUH, OPOXKIEHA TEM, YTO, C OJHON CTOPOHBI, I OLIEHKH J€HCTBUTEIBHOCTH COBEPILEHHBIX 32
rpaHuLel CAETO0K B KJIACCHYECKOM MEX/TyHapOJAHOM IpaBe CYILIECTBYET KOJIM3HOHHBIN METO, a, C Apy-
roil cTOpoHBI, pacTOp)keHUE Opaka B €BPOIEHCKHX NPaBONOPSIKAX — aKT, COBEpIIAEMbIi IIyOIUYHOM
BJIACTBIO WMJIM, TI0 KpaiiHell Mepe, IpH €€ aKTUBHOM YYacTHHM, B CBSA3U C 4eM Il Liesiell MpU3HaHUsL OH
HOJUMHACTCS HK3EKBAType, IpoLeNype NPU3HAHUSA UHOCTPAHHBIX IyOIMYHBIX akTOB. MexyHapoaHOe
YacTHOE MpaBo ['epMaHUM SBISAETCS YHUKAJIBHBIM CIydaeM IIBOWHOM KBaIM(HUKALNH HHOCTPAHHOTO
YaCTHOTO Pa3BojJa Kak MyOJIMYHOro akTa (B culy (GUKIMHU) U KaK CAEIKU B 3aBUCUMOCTH OT LeIel 3Toi
kBanuukanuy. s nenael npEMEHNMOCTH NPOLEAYPhl IPU3HAHUS HHOCTPAHHOT'O YaCTHOTO Pa3Boja B
@PI' Takoil pa3Boj MpPUPAaBHUBACTCS K MHOCTPAaHHOMY IyOnM4yHOMY akTy. s nened omnpenencHus
o0beMa IPOBEPKU TAKOH pa3BOJ CUMTAETCS CAEIKOH U MOJUYMHEH KOJUIM3HOHHOMY METOY, 8 HE METOLLY
IIPOLEyPHOT'O IPU3HAHUS.

KuloueBble cioBa: Tamak, WCIAMCKHHA DPa3BOJl, KOJUIM3MOHHBIA METOM, METOH MPOLEAYPHOTO
IIPU3HAHUS, IPU3HAHUE HHOCTPAHHBIX PEIIEHUH, (yHKIMOHAIbHAS KBaTU(UKALUS

KondaukT naTepecoB. ABTOp 3asBIsieT 00 OTCYTCTBHU KOH(IMKTa HHTEPECOB.

Tlocmynuna 6 pedaxyuio: 07 sineaps 2023 2.
Ipunsma k neyamu: 15 urona 2023 a.

I[.]'lﬂ HUTUPOBAHUA:

Tapuxanos JI.B. Kamudukanus 4acTHOTO pa3Boja B MEXKIYHApOJHOM YacCTHOM IIpaBe
I'epmannu // RUDN Journal of Law. 2023. T. 27. Ne 3. C. 765-784. https://doi.org/10.22363/2313-
2337-2023-27-3-765-784

Introduction

A dissolution of marriage reached by the spouses themselves (or by one of them)
without recourse to the state (private divorce) which exists in some countries of Asia and
Africa poses in the context of private international law the issue of qualification (article
1187 of the Civil Code of the Russian Federation).

The divorce law in European legal systems where the private divorce does not exist,
provides for the dissolution of marriage through court or another public authority (state
divorce) and, therefore, requires an act of a public authority such as court decree. In other
words, a dissolution of marriage is qualified in the /ex fori (the law of court) as a public
instrument.

A private divorce in its native legal order lex causae is a legal transaction.
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The concepts of lex fori and lex causae — a public instrument and a legal transaction —
compete being in the state of the conflict in terms of qualification (see, for example, the
definition of the conflict of characterization in private international law as a competition of
rules of lex fori and lex causae: (Porotikov, 2011:264).

In Germany, due to existence of special legislation on recognition of foreign divorces,
the problem of qualifying foreign private divorces has given rise to an extensive
jurisprudence, which has become the subject of detailed study in the German literature.

The aim of the article is, based on German legal practice and literature, to substantiate
the theory of functional qualification in private international law which consists in
disregarding the legal and technical differences that exist in different legal orders if the
compared institutions are functionally equivalent.

The state and private divorce

A dissolution of marriage, the situation which is meaningfully understood anywhere
in the world, may take different forms from the legal and technical point of view.

The state divorce. In Russia a dissolution of marriage is carried out through issuing
an instrument of a public authority which can be either a court (Article 21 of the Family
Code) or a civil registry office (executive authority) (Article 19 (1), (2) of the Family
Code).

In Germany the requirements to the public body authorized to issue an act on
dissolution of marriage are more stringent: it can only be a court. In fact, the first sentence
of section 1564 of German Civil Code states: “A marriage may be dissolved by divorce
only by judicial decision on the petition of one or both spouses”.

In such cases the will of the spouses to dissolve their marriage is not in itself sufficient
to transform the legal status of being married into the legal status of being divorced. This
will only give the right to apply to competent authorities of the state (in the classic version
to file a petition in a court) with a request for this transformation. However, these
authorities do not satisfy the request automatically, but take a set of measures aimed at both
clarifying this will and, if possible, its correction through attempts to reconcile the spouses
as well as streamline the legal relations which arise because of transformation of legal status
of spouses (liquidation of matrimonial property regime, establishment of maintenance
requirements, determining the right to a name, determining the procedure for raising
children, communication of divorced parents with children and mutual obligations of
parents for maintenance of their children).

Private divorce. This European model of marriage dissolution by means of applying
to the state is confronted by legal orders based on the concept of divorce as a deal that does
not require state participation.

Islamic talaq. A typical and the most famous example is the Islamic law which leading
source is Quran; it is currently in force in the Arab countries such as Iran, Afghanistan,
Pakistan and Bangladesh.

According to the Islamic law, dissolution of marriage is a private legal transaction that
requires neither sanction nor even any assistance from the state; to transform the legal status
only the will of the spouses is enough to dissolve their marriage, or to be more precise, only
the will of the husband.

The legal basis of the Islamic dissolution of marriage by unilateral pronouncement of
the husband (talaq) are two rules of Quran: ayah (verse) 229 of surah (chapter) 2 and ayah
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1 of surah 65. The first one speaks about the possibility to return the wife after two
declarations of the husband (revocable divorce) and that, after the third declaration (final
divorce) the husband must have a special ground to return the wife (apparently, the consent
of the wife). The second sets the time frames between husband’s declarations (iddah).

In this model there is no state control in the divorce procedure.

Although in the most Islamic countries this original concept has now undergone
significant changes due to introduction of obligatory application to the state (represented
by religious authorities to which the state delegates its powers) for reconciliation,
acknowledgement or registration of a divorce which entails a shift in its qualification
toward a state divorce, like dissolution of marriage by mutual content of the parties in the
civil registry office in Russia. Nevertheless, there are countries, such as Egypt, where the
lack of talaq registration does not entail its invalidity.

The tribal ritual divorce in Sub-Saharan Africa. In German judicial practice there are
cases of recognition of divorces committed in Sub-Saharan Africa (including Ghana,
Nigeria and Burundi) according to the tribal rite which does not imply any participation of
the state or institutional religious authorities to which the state has delegated part of its
powers.

These divorces are certainly private.

The divorces by mutual consent in the countries of the Far East. German legal practice
and literature consistently indicate that the divorce by mutual consent of the spouses
performed under to the law of Thailandl, Japan2, South Korea (Beule, 1979:32) and
Taiwan (Mankowski, 2010: Art. 17 EGBGB, Rdnr. 59), is a private divorce.

This qualification seems to be erroneous.

Thus, section 1514 (1) of the Civil and Commercial Code of Thailand3, devoted to a
divorce by agreement of the parties, reads: “Divorce effected by mutual consent must be
made in writing and certified by the signatures of at least two witnesses”.

At the same time section 1515 establishes that, in the case, where marriage has been
registered as provided by this Code, divorce by mutual consent is valid only if the
registration thereof is effected by both the husband and wife.

Such situation may give the impression that state registration is only necessary in the
case of section 1515 but not for marriages under study concluded abroad.

But section 1531 (1) states, that in case where a marriage has been registered
according to law, divorce by mutual consent entails legal consequences from the date of its
registration.

Il follows from these rules that the extrajudicial divorce according to the law of
Thailand is an administrative divorce similar to the divorce provided for in article 19 (1) of
the Family Code of the Russian Federation. This is how it is qualified in the French
jurisprudence4 and literature (Ralser, 2021:408).

! The decision of the Federal Court of Justice of Germany (Bundesgerichtshof, BGH) Nr. IV b ZB 718/80 vom
14.10.1981. Die Entscheidungen des Bundesgerichtshofes in Zivilsachen (BGHZ) Bd. 82, 34.

2 Kammergericht (KG) Nr. 1 VA 1010/20 vom 03.11.2020. Praxis des Internationalen Privat- und
Verfahrensrechts (IPRax) 2022, 186 (Leitsatz), Anm. E.J.

3 Civil and Commercial Code of Thailand. Available in English at http:/library.siam-legal.com/thai-civil-and-
commercial-code/. [Accessed 11th May 2023].

4 Tribunal de grande instance de Paris 10.05.1990. Revue critique de droit international privé (RCDIP) 1991,
393, note Muir Watt.
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Similarly, in Japan, a divorce by mutual consent is implemented through registration
in the municipality (section 764 of the Japanese Civil Code) (Nagata, 2022: Rdnr. 13) and
is also not private.

However, given that a significant number of principle theses of interest concerning
the problem have been formulated in German legal practice in cases related to Thai divorce
where it was qualified as private, this article will use it, even if the opinion concerning
qualification of Thai divorce maintained here is the opposite. Otherwise, the disclosure of
the topic in full will not be possible.

Recognition of foreign private divorces

The problem of recognition of foreign private divorces is caused by the fact that the
European legislators, focused on the divorce with participation of the state, have formulated
their rules on recognition of foreign divorces in such a way that the question whether the
scope of these rules includes the foreign private divorces at least raises doubts.

For instance, in Russian Article 415 of the Civil Procedural Code is dealt with
dissolution of marriage committed abroad by means of the foreign judgement and Article
160 (3) and (4) of the Family Code is dealt with dissolution of marriage committed outside
Russia “in compliance with the legislation of the relevant state on the authority of the
bodies that make the decisions on dissolution of a marriage” (emphasis added).

The option when dissolution of a marriage is made not by the “decision-making
authority”, but by a private person is obviously overlooked in these norms.

German legislation on recognition of foreign divorces

A special place of German law in this matter is due to the fact that in Germany the
foreign divorces do not generally (i.e., except for the foreign divorces committed in a
European Union-Member State and subject to the preferential treatment provided for by
the Brussel IIbis Regulation No. 2019/1111 of 25 June 2019) obtain the legal effect
automatically (as opposed to the concept underlying Article 415 of the Russian Civil
Procedural Code), but require a special recognition decision of the state department of
justice. This rule is established by the first sentence of section 107 (1) of the Act on
Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction of
17 December 2008 (Gesetz iiber das Verfahren in Familiensachen und in den
Angelegenheiten der freiwilligen Gerichtsbarkeit, Familienverfahrensgesetz), which reads
as follows:

“Decisions annulling, terminating, or dissolving a marriage, or declaring a legal
separation, or establishing the existence or non-existence of a marriage between the
participants in a foreign country shall only be recognized when the Land justice
administration department has established that the prerequisites for recognition are
fulfilled” (hereafter cited as section 107).

This rule is consistently implemented in legal practice: the foreign divorce decisions
are completely ignored, until the parties implement this procedure in the Land justice
administration department.

As a result, a huge number of court cases on the issue of recognition of foreign
divorces, including recognition of foreign private divorces (Privatscheidungen) has been
collected.
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Interpretation of the term “decisions” in section 107 of the German Act
On Proceedings in Family Matters

If we turn to the letter of the cited section 107, we may argue that the term decisions
(Entscheidungen) clearly correlate with the terminology of Russian Article 415 of the Civil
Procedural Code and Article 160 of the Family Code.

The German doctrine and practice unanimously interpret this term as a public
instrument (Siehr, 1969:186; Girtner, 2008:161). Such interpretation corresponds to the
classical dichotomy of the private international law approaches when foreign legal acts are
estimated by referring to the conflict of law methods and foreign public acts by referring
to the method of procedural recognition (Tarikanov, 2022:25). In fact, section 107 is a
legislative consolidation of the procedural recognition approach.

But then, a private divorce being a legal transaction, should not fall within the scope
of regulation of section 107. In the early German legal practice this issue was raised and
resolved in a manner that the interested persons may file in such a situation a declaratory
judgment lawsuit to establish the fact of legal significance (Fetstellungsklage), i.e., the fact
of divorce through transaction”.

However, subsequent legal practice took a different path and the reasons for this are
as follows.

Firstly, as a result of the functioning since 1941 of the special procedure for
recognition of foreign divorces in the institutions of justice in Germany® by the 1980s
departments consisting of unique specialists in comparative law in the field of divorce were
formed. For example, two employees of these departments have published a very successful
monograph on recognition of foreign divorces (Kleinrahm & Partikel, 1970). It attracted
attention of the Federal Court of Justice of Germany in 1981 when deciding on the
expansion of the scope of regulation concerning the predecessor of section 107, the first
sentence of Article 7 (section 1 (1)) of the Family Law Amendment Act of Germany
(Familienrechtsinderungsgesetz, FamRAndG) of 11 August 1961 (hereinafter Article 7)
by including into this scope the private divorces committed in the consular offices of
foreign countries in Germany:

“This procedure should ensure ... by concentration of recognition competence that
the issues that arise during this procedure whose decision often requires special knowledge
will receive answers from the competent and experienced specialists™’.

The transfer into the scope of competence of such specialists of all issues of
recognition of foreign divorces regardless of the form, state act or transaction such divorces
were effected in, was consistent.

Secondly, the answer to the question whether a divorce was effected by means of a
public instrument or of a legal transaction is not so obvious on its own. Moreover, this issue
is often the most challenging in the entire procedure. Indeed, according to some
legislations, private divorce suggests that public authorities would be involved at some of

3 Landgericht (LG) Hamburg Nr. 5 R 170/76 16.07.1976. Die deutsche Rechtsprechung auf dem Gebiete des
Internationalen Privatrechts (IPRspr.) 1976, 157, Nr. 51.

¢ This procedure was introduced in Germany by Regulation for Implementation and Addition of the Marriage
the Uniformity of International Family Law Act of 25 October 1941 (Verordnung zur Durchfithrung und
Erginzung des Ehegesetzes und zur Vereinheitlichung des internationalen Familienrechts).

7BGH Nr. IV b ZB 718/80 vom 14.10.1981. BGHZ Bd. 82, 34.
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its stages. At the same time, it is sometimes practically impossible to determine what kind
of burden, constitutive, declarative or only evidentiary, is carried by the action committed
by the state (cf. the different qualification of a Thai divorce in Germany and France). The
sense of creating a condition, connected with such intellectual and psychological costs for
admissibility of the procedure in a certain public authority seems rather doubtful.

Finally, if we abstract from the methodology chains in the form of a dichotomy
between the conflict method and the method of procedural recognition, then the procedure
for recognizing foreign divorces which are legal transactions, is more essential for
divorces-transactions than for divorces-public instruments.

Objectively, the divorce clothed in the form of a public instrument has one way or
another passed the preliminary test by a public authority in its domestic legal order. How
this test ensures the implementation of guarantees necessary in recognizing legal order, is
another matter. It is important that the very participation of the state in the divorce
procedure creates, at least psychologically, more confidence in this instrument than in the
situation of the private divorce completely emancipated from state participation.
Verification of the foreign divorce by German authorities in this situation is double.

In the situation of a private divorce, no external power verifies either the grounds of
this divorce or the observance of the weaker party’s rights. The husband has decided to
leave his wife, and that is enough. And such divorce must be implemented within the
German legal order. If, following the methodology of private international law, we deny an
admissibility of verification procedure by German authorities, we will create the situation
of critical legal uncertainty for persons whose interests are affected by the status of spouses
in this marriage. In this case, verification by German authorities is more considerable than
in the situation with the state divorce since here verification is not duplicated; it only
happens once.

In fact, despite of the obvious public policy clause with regard to inequality of
husband and wife in the implementation of Islamic talaq, the German authorities are
entitled not to apply it, if the wife expresses consent with this dissolution of marriage that
may be supported by her petition to the German authorities to recognize this divorce®.

Therefore, the prevailing tendency in German law to include into the substantive
scope of section 107 all possible divorces, regardless of whether they are clothed in the
form of a legal transaction, or a public instrument is quite understandable: “The concept of
divorce should be understood as broadly as possible, so that it can cover the widest possible
range of the divorce forms” (Gértner, 2008:433).

However, due to fact that the methodological principles are here in conflict with the
social needs, the path to this compromissory principle is rather thorny.

Evolution of implementation of private divorces into the scope
of recognition procedure in Germany

Initial phase: requirement of the constitutive participation
of the state in dissolution of marriage

The first stage in interpreting section 107 (at that time, before 1 September 2009 it
was Article 7 of the Family Law Amendment Act) was expansion of the scope of this rule

$ BGH Nr. XII ZR 225/01 vom 06.10.2004. BGHZ Bd. 160, 322.
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(which could also be understood as exclusively foreign judgements) by including in it of
foreign divorces, where a foreign public authority participated in an active (constitutive)
manner. In 1967, this doctrine was named in the literature as dominant (Neuhaus,
1967:578).

However, it is impossible to give an example from legal practice where this doctrine
would actually be confirmed.

The judgement of Court of Appeal of Hamburg quoted by some authors (Kleinrahm
& Partikel, 1970: 6) concerns, in fact, Islamic talaq committed in the consulate office of
Egypt in Hamburg but not the divorce when a state participated in a constitutive manner.
At the same time the court determined admissibility of the procedure provided for at that
time by Article 7 on recording the divorce in the Egyptian civil registry, i.e., it bore on the
declarative public instrument’.

Completed stage: sufficiency of the declarative participation of the state
in marriage dissolution

Therefore, the opinion, which in the 60s was characterized as marginal (Neuhaus,
1967:578; Reinl, 1967:67; Kleinrahm & Partikel, 1970:68) and which consisted in
admissibility of the procedure under Article 7 with regard to foreign divorces where a
foreign public authority took only declarative participation gradually became dominant: in
1969 it was referred to as indisputable (Partikel, 1969:15) and dominant (Siehr, 1969:185),
in 1976 as adopted by all the state departments of justice throughout Germany (Otto,
1976:279) and in 1979 as an absolutely dominant legal practice of the state departments of
justice (Lorbacher, 1979:772).

In 1968 the Regional Court of Stuttgart noted in this regard that for applicability of
Article 7 it does not matter whether “the foreign public authority has the ability to
independently assess the circumstances or it exercises only the certifying function™; it
recognized, in fact, this article as applicable to Iraqi talaq, since “either a judgement of a
religious court has to be adopted or the divorce declaration has to be registered with the
court”'?,

In 1970 the Ministry of justice of Baden-Wiirttemberg decided that Article 7 was
applicable to private divorces if they were registered in a foreign civil registry. In that
particular case such an instrument of registration was established in relation to Pakistani
talaq, notification of which had to be sent to the Chairman of the appropriate municipality
who was in turn obliged to hand it over to the wife of the talaq author. The legal
consequences of that talaq arose under Pakistani law upon expiry of 90 days from the date
the notice was delivered to the wife if the husband did not revoke talaq before expiration
of that period. Compliance with this procedure was confirmed by a special certificate'".

Subsequently, the appropriate state participation in the private divorce procedure was
seen in the issuance of the certificate of non-reconciliation of spouses by the Iranian State

? Oberlandesgericht (OLG) Hamburg Nr. 2 a VA 2/64 24.11.1964. Das Standesamt (StAZ) 1965, 249.

10 LG Stuttgart Nr. 15 R 56/67 vom 20.03.1968. Zeitschrift fiir das gesamte Familienrecht (FamRZ) 1968, 391,
392. In the same vein OLG Stuttgart Nr. 1 VA 2/68 vom 05.04.1968. FamRZ 1968, 390.

11 Justizministerium Baden-Wiirtemberg Nr. 346 E — 199/68 vom 28.07.1970. FamRZ 1971, 436.
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Court which was the ground for divorce registration by an Iranian notary'?, registration of
Egyptian talaq in the relevant registry'®, and, finally, registration of divorce by mutual
consent in the Thai registry'*.

The Federal Court of Justice of Germany confirmed its opinion concerning Thai
divorce but formulated it in a general way: “Into the scope of decisions, in respect of which
recognition procedure provided for by Article 7 of the Family Law Amendment Act, private
divorces are subject, ... if a foreign public authority took any participation in them,
including if such participation consisted in the divorce registration™"”.

Therefore, the Federal Court of Justice has fundamentally raised to the rank of positive
law the expansion of the scope of Article 7, then in force, and currently of section 107 on
private divorces registered in a foreign public registry.

Since then, application of the recognition procedure to Islamic talags has been on a
victorious march: in practice, such decisions were made in relation to Lebanese',
Jordanian'’, Pakistani'®, Egyptian'®, Qatari*’, Syrian®!, Moroccan?’, Bangladeshi*® and
Iranian®* talags as well as in relation to Islamic private divorces by mutual consent

12 Oberlandesgericht Diisseldorf Nr. VA 1/76 vom 27.07.1976. IPRspr. 1976, 504, 505, Nr. 180.

13 Bayerisches Oberste Landesgericht (BayObLG) Nr. BReg. 1 Z 41/81 vom 30.11.1981 // IPRax 1982, 104,
94, Anm. Henrich.

14 Bayerisches Staatsministerium der Justiz Nr. 3465 E — I — 295/76 vom 21.01.1977. StAZ 1977, 201, Anm.
Otto; Justizminister des Landes Nordrhein-Westfalen Nr. 3465 E — 11 B. 150/80 vom 03.12.1980. IPRax 1982,
25, 12, Anm. Biirgle; OLG Diisseldorf Nr.3 VA 1/81 vom 11.04.1981. IPRspr. 1981, 458, Nr. 190 b.

S BGH Nr. IV b ZB 718/80 vom 14.10.1981. BGHZ Bd. 82, 34.

16 BayObLG Nr. BReg. 1 Z 139/81 vom 25.02.1982. FamRZ 1982, 813 (Leitsatz); OLG Diisseldorf Nr. 3
Va 3/02 vom 28.08.2002. FamRZ 2003, 381 (Leitsatz).

17 BayObLG Nr. 1 Z 54/82 BReg vom 29.11.1982. IPRax 1983, 130 (Leitsatz), Anm. Henrich;
Justizministerium Nordrhein-Westfalen Nr. 3465 E — I1 B.701/81 vom 23.03.1984. IPRspr. 1984, 5, 6, Nr. 5;
OLG Frankfurt Nr. 20 VA 14/83 vom 12.07.1984. IPRax 1985, 48, Anm. Henrich; Justizminister des Landes
Nordrhein-Westfalen Nr. 3465 E — B. 243/84 vom 02.07.1985. IPRspr. 1986, 430, 431, Nr. 186 a; OLG
Diisseldorf Nr. 13 VA 1/85 vom 24.01.1986. IPRax 1986, 305 (Leitsatz), Anm. Henrich.

18 KG Nr. 3 UF 6398/83 vom 20.06.1984. StAZ 1985, 104 (Leitsatz), Anm. Biirgle; Landesjustizverwaltung
Baden-Wiirttemberg Nr. 346 E 325/85 vom 23.05.1986. [PRax 1988, 170, 150, Anm. Beule; OLG Stuttgart Nr.
1 VA 5/86 vom 11.04.1987. IPRax 1988, 172, 173, Nr. 23b, 150, Anm. Beule; OLG Celle Nr. 10 VA 1/90 vom
05.02.1990. IPRspr. 1990, 455, 456, Nr. 215 (moreover, in this judgement the participation of a civil officer in
the Pakistani divorce proceedings was evaluated as constitutive).

19 OLG Miinchen Nr. 34 Wx 80/10 vom 31.01.2012. FamRZ 2012, 1142; KG Nr. 1 VA 9/12 vom 03.01.2013.
FamRZ 2013, 1484. Cf. also BGH Nr. XII ZB 217/17 vom 28.11.2018 // Neue Juristische Wochenschrift (NJW)
2019, 931, 932, where the issue was to exclude Egyptian private divorce from the scope of the second sentence
of section 107 (1) because both spouses had the common citizenship of the country which provides for private
divorce (Egypt). The fact that Egyptian private divorce was evaluated from the point of view of section 107
testifies that the Federal Court of Justice of Germany admits the general applicability of this rule to Egyptian
private divorces.

20 OLG Stuttgart Nr. 3465 E 519/2018 vom 03.05.2019. FamRZ 2019, 1532.

2 BayObLG Nr. 3 Z BR 66/93 vom 13.01.1994. IPRax 1995, 324, 309, Anm. Bérner; OLG Braunschweig
Nr. 2 W 148/00 vom 19.10.2000. FamRZ 2001, 561, Anm. Gottwald; OLG Miinchen Nr. 34 Wx 146/14 vom
02.06.2015. IPRax 2016, 158, Anm. Weller / Hauber / Schulz; OLG Miinchen Nr. 34 Wx 146/1429 vom
29.06.2016. IPRax 2017, 92, 65, Anm. Pika / Weller; BGH Nr. XII ZB 158/18 vom 28.06.2020 (Sahyouni).
BGHZ Bd. 226, 365.

22 Justizministerium Nordrhein-Westfalen Nr. 3465 E — II B. 444/90 vom 29.07.1991 // StAZ 1992, 46; OLG
Hamm Nr. 8 WF 158/92 vom 27.05.1992. IPRspr. 1992, 238,239, Nr. 101; KG Nr. 1 VA 1/00 vom 06.11.2001.
FamRZ 2002, 840; OLG Frankfurt Nr. 4 WF 97/04 vom 26.10.2004. FamRZ 2005, 989.

23 Justizminister des Landes Nordrhein-Westfalen Nr. 3465 E — 11 B. 169/81 vom 29.07.1983. IPRspr. 1983, 7,
9, Nr. 2; OLG Miinchen Nr. 34 Wx 15/13 vom 01.04.2015. FamRZ 2015, 1611, Anm. Henrich.

24 Landesjustizverwaltung Hessen Nr. 3465 E — II/7 — 472/87 vom 14.07.1988. IPRspr. 1989, 499, 501,
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(Syrian®, Jordanian where if the will of the wife is invalid, the divorce may be reclassified
to talaq)?.

In a recent work, these private divorces have been aptly referred to as bounded by
the procedure (verfahrensgebundene Privatscheidungen) (Ludwig, 2020:346).

The presence of state participation in the divorce procedure, even if this
participation is only symbolic, provides grounds for the fiction of decision in the sense
of section 107.

Stage regarding divorces without state participation

The third step in this evolution logically refers to private without any, even
symbolic, participation of the state.

In his article of 1976 Otto argues that under Article 7, then in force, legal practice
of applicability of the recognition procedure to private divorces without any participation
of the state was established in the state departments of justice of North Rhine-Westphalia
and Berlin (Otto, 1976:279). Otto’s assertion was subsequently confirmed by Beule
(Beule, 1979:33).

In fact, Otto provides examples of divorce by means of tribal rite in Nigeria
recognized by Berlin state department of justice, unrecorded divorce agreement in China
of the time, and tribal ritual divorce in Ghana, recognized by North Rhine-Westphalia
state department of justice (case numbers respectively 3465 E-1I B 97/71 and 3465 E-II
B. 33/74).

However, in his article of 1979, Lorbacher quotes the opposite decision of Bavaria
State Ministry of Justice in case 3465 E — I — 45/79 of 15 March 1979 declaring that
Article 7 does not cover the divorce committed by means of tribal ritual rite without any
participation of the state in Burundi; it was effected only in the presence of two witnesses
(Lorbacher, 1979:772).

In the same vein is the decision of Hamburg district court in 1982, where the claim
to establish the legal fact of the divorce by tribal rite of a married couple in Ghana was
recognized as admissible. This admissibility of judicial ruling was justified by the fact
that due to the lack of any state participation in that rite the parties were deprived of the
possibility to implement the recognition procedure of their divorce in the manner
prescribed by Article 7, then in force.

Since then, the German doctrine in the vast majority of cases takes the view that a
private divorce cannot be subject to recognition procedure provided for earlier by Article
7 and currently by section 107 (Beitzke, 1974: 533; Lorbacher, 1979: 772). While some
authors confine themselves to this statement and do not comment how this issue has to
be solved (Wagner, 2013:1629; Arnold, Schnetter, 2018:655; Hau, 2022: Rdnr. 26;
Sieghortner, 2022: Rdnr. 10), others who undertake a more global scale of consideration
accompany their attitude with compromise nuances.

Nr. 224 a; OLG Frankfurt Nr. 20 VA 27/88 —20 VA 27/88 vom 16.05.1989. NJW 1990, 646.

25 BayObLG Nr. 1 Z BR 16/98 vom 07.04.1998. FamRZ 1998, 1594; Justizministerium Baden-Wiirttemberg
Nr. 346 E-633/99 vom 27.12.2000. FamRZ 2001, 1018, Anm. Gottwald.

26 BayObLG Nr. 3 Z BR 136/02 vom 12.09.2002. FamRZ 2003, 381.

27 Amtsgericht (AG) Hamburg Nr. 289 F 164/81 vom 10.06.1982. IPRspr. 1982, 159, 161, Nr. 66A.
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Thus, Althammer considers applicable in this case the procedure under section 108
(Althammer, 2009:387). This rule establishes recognition of foreign decisions adopted
on other family matters in Germany. But it is unclear, why we should address the general
rule if there is a special rule on recognition of foreign divorce decisions. If the goal is
only to save the doctrine which runs counter the legal practice, then, this is hardly
acceptable means: it is better to raise the cardinal question of legitimacy of this very
theory.

Geimer, following the decision of the Hamburg District Court of 1982, considers
the procedure for establishing the fact of marital status appropriate (Geimer, 2022: Rdnr.
23 und 46). Currently, this procedure is provided for cases without foreign element
(section 121 (3) of the Act on Proceedings in Family Matters).

But particular attention deserve those authors who, paying tribute to the dominant
doctrine, cannot apply it consistently and eventually join its opposite.

Girtner (2008: 182, FuBinote 133, Sowie 196); Coester-Waltjen, Miasch (2017: 194,
FuBinote 33, und 197, FuBinote 39) should be mentioned among the first, since they are
not representatives of this theory: they subject all private divorces, whether the state took
part in them or not, to the recognition procedure under the former Article 7 or to section
107, now in force. But the reference to them in this block is based on the fact that they
admit that their opinion is not dominant.

Gruber does not consider section 107, by its letter, applicable to purely private
divorces, but suggests applying it by analogy, based on the purpose of legal rule (Gruber,
2021: Rdnr. 59). We meet the idea of analogy in the recent German dissertation by
Guedjev devoted to Bulgarian divorce law:

“Regarding purely private divorces, i.e., committed without any state or judicial
participation we cannot make any other conclusion. On the one hand, the balance of
interests (legal certainty) is identical. On the other hand, verification of wvalidity
of private divorce where the state participated also occurs incidentally (clause 1 of
Article 118 (1) of Bulgarian private international law act); therefore, in case of exclusion
of private divorces without state participation from the scope of Article 117-118, no
advantages arise: these divorces will be verified incidentally at any rate” (Guedjev,
2020:375).

The analogy becomes redundant in Liideritz’s doctrine. This author recognizes as a
basic thesis that recognition procedure is not applicable to the purely private divorces.
But then he notes that some schools (e.g., Sunni Islam and Shia Islam) registration is not
a condition for talaq validity. In this case, any private divorce can be reduced to a purely
private divorce and admissibility of the recognition procedure becomes a matter of
chance. The result will be rendering meaningless the procedure of recognition of foreign
divorces since it aims specifically to prevent the contradictory decisions on the territory
of Germany. In this situation, Liideritz sees no other way than to flip the ratio of a private
and purely private divorce and to consider that every purely private divorce may be
reduced to a private divorce; therefore, recognition procedure may be applied to the
purely private divorce (Liideritz, 1990: 342).

In this line of reasoning are currently Hau and Linke since they consider section 107
applicable to purely private divorces, if, under foreign law, state participation is at least
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not excluded (Hau & Linke, 2021:262), which amounts to falling into the substantive
scope of section 107 of all purely private divorces.

Spellenberg also proclaims his adherence to the theory of necessity of state
participation and uses the basic argument that only an act of state power may be the
subject of procedural recognition (Spellenberg, 2016: § 107 FamFG, Rdnr. 68—69). But,
when it comes to the substantive content of this principle, he writes: “concerning private
divorces where the state does not participate ... we have to distinguish: any participation
of the state results in the procedure under section 107 of the Act on Proceedings in Family
Matters” (Spellenberg, 2016: § 109 FamFG, Rdnr. 342).

Rare legal practice concerning recognition of purely private divorces performed
according to the tribal rite in Sub-Saharan Africa is forced to apply to those divorces the
recognition procedure and it overcomes the situation by simple means of recognizing as
state participation any presence of the state, including outside the proper procedure of a
dissolution of a marriage.

Thus, in 1983, Diisseldorf Court of Appeal, with reference to the article by Beule
(1979:29, 33), recognizes as a dominant opinion the applicability of Article 7, then in
force, to purely private divorces, but subsidiary notes that even if to put forward a
condition of state participation, high requirements may not be set out to its substantive
content®®.

In that case the Court held that the presence of a person appointed by the chairman
of the local court in Ghana (Commissioner for Oaths) was sufficient for applicability of
the procedure under Article 7 for recognition of a ritual divorce in Ghana.

The Supreme Court of Bavaria recognized as sufficient a certificate issued by the
consulate office of Ghana in Germany on the ground of the oath assurance of the father
of one of the spouses that they were divorced according to a tribal rite at their homeland
in Ghana®.

Finally, in 1989-1990, an act of a notary in Ghana on certifying a joint statement by
the parents and uncles of spouses that a year earlier their marriage was terminated
according to a ritual rite was regarded as state participation; however, here, the situation
was strengthened by the fact that the record of dissolution of marriage was traced in the
civil registry of Ghana’.

The result of this evolution is the oft-quoted statement of the President of Frankfurt
Court of Appeal in 2001 decision (in Hesse Land where Frankfurt am Main is located,
the functions of the state department of justice on recognition of foreign divorces are
delegated to the President of Frankfurt Court of Appeal)’!, according to which purely
private divorces committed without any state participation are subject to recognition
procedure under Article 7, then in force. The case concerned a Pakistani talaq which,
according to the President of Frankfurt Court of Appeal, was valid under Pakistani law

28 OLG Diisseldorf Nr. 13 VA 1/82 vom 20.05.1983. IPRspr. 1983, 479, 480, Nr. 183.

29 BayObLG Nr. BReg. 1 Z 53/81 vom 02.07.1982. Entscheidungen des Bayerischen Obersten Landesgerichts
in Zivilsachen (BayObLGZ) 1982, 257.

30Niedersdchsischer Minister der Justiz Nr. 3465 E 204.187/88 vom 09.01.1989. IPRspr. 1989, 505, Nr. 225 a;
OLG Celle Nr. 10 VA 1/89 vom 07.03.1989. IPRspr. 1989, 505, 507, Nr. 225 b; OLG Frankfurt Nr. 20 VA
10/89 vom 26.03.1990. StAZ 1990, 195.

31 Prisidentin des OLG Frankfurt Nr. 346/3-1/4-89/99 vom 19.11.2001. StAZ 2003, 137.
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without any participation of public authorities. Recently this opinion was confirmed by
Andrae®”.

From a practical standpoint it is impossible to imagine a divorce where the state is
not involved: “In almost all cases a foreign court or a foreign public authority (including
notary public) are involved in the procedure of marriage dissolution, e.g., due to the need
to register or acknowledge a divorce” (Ludwig, 2020:346).

That makes theoretical discussion purely speculative. In this regard, the position of
the Swiss Federal Supreme Court is more ambitious and categorical.

In 1962, in Switzerland, which is culturally, economically and socially close to
Germany and follows its legal evolution, the Federal Supreme Court made a fundamental
decision on inapplicability of the recognition procedure to private divorces (that case
concerned an Egyptian talaq): “the recognition procedure ... may not be expanded on ...
divorce through unilateral declaration. ... The very conception of out of court unilateral
dissolution of marriage contradicts two conditions ..., namely, that a divorce decree can
be issued only by court, i.e., by a public authority that verifies the grounds of divorce
and, therefore, that a divorce may not be the subject of a unilateral declaration in respect
of which a public authority is only limited by its registration”*.

Let us remind, that in 1960s in Germany the inapplicability of the recognition
procedure to private divorces was characterized as a dominant opinion.

In 1996, the Federal Supreme Court of Switzerland, following the changed social
conditions, expressed legally in the tendences in German judicial practice described
above, radically changes its practice and admits that recognition procedure is applicable
also to private divorce. The case concerned a divorce by means of a tribal rite in Ghana
where the state participation consisted only in a record about that divorce in the public
registry, whereby the record was based on an oath of the father and a nephew of the
husband concerning the fact of that tribal rite. The turn in practice is justified by the
Supreme Court by liberalization of views of the Swiss legislator, expressed during the
adoption of the Private International Law Act of 18 December 1987, as well as by the
fact that in a number of legislations a private divorce is not only possible, but sometimes
the only form to terminate a marriage during the life of the spouses. “General non-
recognition based on the lack of the subject of recognition would be unfair and detached
from reality in this situation”*.

Conclusion: Thus, inclusion of all private divorces without exception in the subject
of the recognition procedure, regardless of whether the foreign state has participated in
it or not and whatever was the intensity degree of this participation, satisfies the modern
social demand.

32 Andrae M. § 109 FamFG. In: NomosKommentar zum Biirgerlichen Gesetzbuch, Th. Heidel, R. HiiBtege,
H.-P. Mansel, U. Noack (eds.). Bd. 1: Allgemeiner Teil, EGBGB, 4. 2021, Auflage. Baden-Baden, Nomos.
3320 p. Rdnr. 14. (in German).

33 Bundesgericht vom 08.02.1962, Dame F. ¢/ Commission d’état civil du canton d’Appenzell Rhodes
Intérieures, Die Entscheidungen des Schweizerischen Bundesgerichts (BGE) Bd. 88, I, 48, 50, 52.
34Bundesgericht vom 03.09.1996, Benjamin T. gegen Esther K. und Direktion des Innern des Kantons Ziirich,
BGE Bd. 122, 111, 344, 348.
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Theoretical substantiation of equating private divorces to public divorces:
functional qualification approach

It only remains to provide theoretical substantiation of this thesis.

In this regard, Kleinrahm’s considerations given back in 1966 seem to be rather
precious: “From my point of view, drawing a demarcation line in this case does not make
sense at all. In the term decision by means of which a marriage was dissolved abroad we
can see an instrument transforming the legal status, notwithstanding whether it had public
or private nature. In this interpretation a decision will be any instrument which produces
the legal effect of dissolution of marriage in its relative foreign legal order. This, in our
opinion, correct and easy understanding entails the inclusion of private divorces in any
form in the scope of competences of state departments of justice. Such a result will
correspond to the practical purpose of Article 7, as well as artificial delimitation will
become meaningless” (Kleinrahm, 1966:16—17) (emphasis added).

In 2008, this idea, under the well-established term of functional qualification, is
supported by Gartner (2008: 184) and in 2016 similar idea concerning the subject-matter
of section 328 of the German Code of Civil Procedure (which rules the recognition of
foreign judgements procedure in general) with regard to administrative divorces is
formulated by Spellenberg: “The decisive criterion is that under the German law a
dissolution of marriage in these circumstances would take place by means of a judicial
decision” (Spellenberg, 2016: § 328 ZPO, Rdnr. 219).

It is noteworthy, that Spellenberg does not mention this doctrine in connection with
private divorces.

When interpreting of the term decision in section 107 it is necessary to rely on
similar social function performed by a foreign legal institution, the very social function
which the German legislator had in mind.

Since marriage dissolution may only be effected by a court decision, the legislator
uses the term decision, which rests on the national conceptions of German law. At that
moment the German legislator did not think about foreign conceptions at all (Andrae &
Heidrich, 2004:1626).

However, the purpose of section 107 is, by no means, the application of German
law. It is directed towards the outside world and is designed to cover all the legal forms
of marriage dissolution that exist in world legal practice. Therefore, it should be
interpreted in line with this goal very broadly (Gruber, 1999: 1565, albeit in the context
of blocking effect (/is pendens) of the procedure of a private divorce initiated abroad; yet
the key meaning does not change).

The interpretation criterion here is the functional equivalence, not the outer shell. If
in a foreign legal order, the divorce function is performed by a legal transaction of a
private nature, this does not prevent this legal transaction from being a procedural
recognition subject in Germany, since in Germany the function of marriage dissolution
is performed by a public instrument which is the native subject of procedural recognition.

We classify a foreign rule on the form of marriage dissolution according to the lex
fori in the wording of functional qualification, i.e., by means of fiction we regard a
foreign dissolution of a marriage as a public instrument, since in the lex fori the
dissolution of a marriage is a public instrument.
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Another qualification of a private divorce in section 109
of the German Act on Proceedings in Family Matters

The thesis of the functional qualification of private divorce in the sense of section
107 does not allow complete this article, since it must certainly be supplemented by the
issue of interpreting the term decision in section 109 of the German Act on Proceedings
in Family Matters.

Section 109 is devoted to the impediments to recognition of foreign decisions in
marital matters (including foreign decisions on marriage dissolution), being the classical
rule on recognition and enforcement of foreign judgements (in Russia, the rule on
recognition and enforcement of foreign judgements is set out in Article 412 (1) of the
Civil Procedure Code). Its opening sentence reads as follows: “Recognition of a foreign
decision shall be rejected...”.

Both section 107 and section 109 are devoted to the same issue (recognition of
foreign judgments) but regulate its different aspects. Section 107 concerns the order of
this recognition and section 109 refers to the scope of verification within the framework
of this recognition, but both use the same term decision (Entscheidung).

We have found that legal practice, despite the persistence of the doctrine, includes
not only public instruments, but also legal transactions in the term decision within the
sense of section 107 if their functional content corresponds to marriage dissolution in the
sense of German law.

It might seem that there is nothing more logical than to attach the same meaning to
the term decision in the sense of section 109.

That is what the inexperienced European Court of Justice did in its Judgment
No. C-281/15 of 12 May 2016 in Sahyouni case®, where the Higher Regional Court of
Munich filed its request for a preliminary ruling on whether private divorces from third
countries fall into the substantial scope of the European Union legal act, the Council
Regulation (EU) No. 1259/2010 of 20 December 2010 implementing enhanced
cooperation in the area of the law applicable to divorce and legal separation (Rome III).
The Higher Regional Court of Munich was hearing the petition on recognition of Islamic
talaq committed in Syria under section 107. The Court had to determine the substantive
law applicable to that talaq. The Rome III-Regulation containing conflict of laws rules
on divorce, seemed applicable, but the Court had some doubts and addressed the
European Court of Justice whose function was to interpret the rules of the European
Union law.

And here, the case takes an unexpected turn: the European Court of Justice notes
that it is not the Syrian divorce case before the Munich Court of Appeal, where a conflict
of law issue could arise, to which the Rome III Regulation might or might not apply. The
Higher Regional Court of Munich considers a case on recognition of an already
completed divorce, i.e., in fact, the exequatur procedure, and within the framework of
exequatur the applicable law is not verified under section 109 (5) of the German Act on

35 Available in the official languages of the FEuropean Union at https://curia.europa.eu/juris/
liste.jst?language=en&num=C-281/15 [Accessed 11th May 2023].
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Proceedings in Family Matters which states: “An examination of the legitimacy of the
foreign judgment shall not take place”.

Therefore, the European Court of Justice asserts:

“It must be noted, first of all, that the referring court has before it not an application
for divorce but an application for recognition of a divorce decision which was made by a
religious authority in a third country (clause 18); It must also be noted that it follows in
particular from Articles 1 and 8 of Regulation No. 1259/2010 that that regulation, which
is the subject matter of the questions referred, lays down only the rules governing
conflicts of applicable laws in matters of divorce and legal separation and does not govern
the recognition, in a Member State, of a divorce decision which has already been
pronounced” (clause 19).

And on these grounds, the Court declares the request of the Higher Regional Court
of Munich inadmissible, since, according to the European Court, it is necessary to apply
the provision of the national German law, in particularly, section 109, which the
supranational body, the European Court of Justice, is not entitled to interpret.

In the German literature this issue was immediately noticed: “the European Court
of Justice has erroneously proceeded from the premise that the case concerned the
procedural recognition of a foreign judgement” (Gdssl 2016:235); “the European Court
of Justice — somewhat unexpectedly — proceeds apparently from the premise that before
it was put the issue of the procedural recognition of a divorce that has been decided in a
third country” (Helms, 2016:1134) (emphasis in the original).

Actually, despite the fact that there was indeed a recognition case under section 107
in the Higher Regional Court of Munich, section 109 was not applicable! And the reason
for this is that the term decision in the sense of section 109 is not equivalent to the term
decision in the sense of section 107.

The guiding precedent in this matter is the judgment of the Federal Supreme Court
of Germany which again considered the issue of Thai divorce qualified as private in the
German doctrine and legal practice®.

Having admitted that Article 7, then in force, was applicable to such a divorce, i.e.,
that it, even being a legal transaction, was subject to verification by the German
authorities in the framework of exequatur (clause 10), the Federal Supreme Court in
paragraph 14 continues:

“Since a private divorce is not a constitutive public instrument, but a private
transaction, its recognition, according to the generally accepted view, is not subject to
the rules of section 328 of the German Code of Civil Procedure (at that time analogous
to the current section 109 of the Marriage and Family Procedure Act — our note); on the
contrary, the rules of German private international law are to be applied. Therefore, the
judicial institution and the requesting court rightly assumed that the validity of a private
divorce effected abroad is determined on the basis of the divorce statute ....”"".

The Federal Supreme Court is right that this position has already been generally
accepted even before its decision38. It remains the same after it until nowadays, both in

36 BGH Nr. XII ZB 203/87 vom 21.02.1990, Rdnr. 14. BGHZ Bd. 110, 267.
3’BGH Nr. XII ZB 203/87 vom 21.02.1990, Rdnr. 14. BGHZ Bd. 110, 267.
3 OLG Stuttgart Nr. 1 VA 2/70 vom 18.12.1970. FamRZ 1971, 440; Bayerisches Staatsministerium der Justiz
Nr. 3465 E —1—295/76 vom 21.01.1977. StAZ 1977, 201, Anm. Otto; BayObLG Nr. BReg. 1 Z 137/76 vom
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judicial practice® and in literature (ReuB, 2009: 8; Geimer, 2020: Rdnr. 2866;
Spellenberg, 2016: § 107 FamFG, Rdnr. 19; § 109 FamFG, Rdnr. 339, 341; Geimer,
2022: § 328, Rdnr. 78)%.

The fact that examination of a foreign private divorce takes the procedural form of
exequatur under section 107 does not at all mean that the scope of examination is
determined by section 109; this scope is determined by the scope of examination of any
other legal transaction (contract): it is an examination of the compliance of the act with
the substantive law competent in terms of the German conflict-of-laws rule41 (Girtner,
2008:182).

This unexpected differentiation of sections 107 and 109 is motivated by the fact that
at the stage when the legal transaction entailing marriage termination was committed in
a foreign country, there was no state control of the ground for divorce, which is necessary
because of the substantial irreversible legal consequences produced by divorce; so, the
public control must occur at least once and is therefore realized in the recognition stage
of the aforementioned legal transaction in Germany (Henrich, 1995:89; Herfarth,
2000:442).

Although there are voices in literature concerning expanding section 109 also on
private divorces (see, Siehr, 2009: 333), on private divorces where public control took
place (Dutta, 2018:64)), or concerning seeking simplified recognition procedures as a
mediated solution between full substantive and limited procedural verification (G0ssl,
2018:98-99), these are only very limited voices that have not developed into a sustained
social request that demands an inevitable response.

Conclusion

The current state of German law with regard to foreign private divorces is as
follows: by means of fiction, they are treated as public instruments for the purpose of
applying the recognition procedure to them, but on the substantive side of this procedure
they are again treated as ordinary legal transactions subject to the scope of verification
applicable to ordinary legal transactions, not public instruments. We can describe it as
unique hybrid solution.

24.06.1977. FamRZ 1978, 243; BayObLG Nr. BReg. 1 Z 41/81 vom 30.11.1981. IPRax 1982, 104, 94, Anm.
Henrich; OLG Frankfurt Nr. 20 VA 14/83 vom 12.07.1984. IPRax 1985, 48, Anm. Henrich;
Landesjustizverwaltung Baden-Wiirttemberg Nr. 346 E 325/85 vom 23.05.1986. IPRax 1988, 170, 171, Nr.
23a, 150, Anm. Beule; OLG Frankfurt Nr. 20 VA 27/88 vom 16.05.1989. NJW 1990, 646.

39 OLG Frankfurt Nr. 20 VA 10/89 vom 26.03.1990. StAZ 1990, 195; Justizministerium Baden-Wiirttemberg
Nr. 346 E-633/99 vom 27.12.2000. FamRZ 2001, 1018, Anm. Gottwald; BayObLG Nr. 3 Z BR 136/02 vom
12.09.2002. FamRZ 2003, 381; OLG Stuttgart Nr. 3465 E 519/2018 vom 03.05.2019. FamRZ 2019, 1532;
BGH Nr. XII ZB 158/18 vom 28.06.2020 (Sahyouni), Rdnr. 23. BGHZ Bd. 226, 365; KG Nr. 1 VA 1010/20
vom 03.11.2020, Rdnr. 6. IPRax 2022, 186 (Leitsatz), Anm. E.J.; KG Nr. 1 VA 1001/20 vom 01.12.2020, Rdnr.
12. FamRZ 2021, 504.

40 See also: Antomo J. Anmerkung zum Bundesgerichtshof 28.06.2020 Ne XII ZB 158/18 (Sahyouni). Neue
Juristische Wochenschrift (NJW). 2020, 3599-3600. (in German); Loéhnig M. Anmerkung zum
Bundesgerichtshof 28.06.2020 Ne XII ZB 158/18 (Sahyouni). Neue Zeitschrift fiir Familienrecht (NZFam).
2020, 1016-1017. (in German).

4 Antomo J. Anerkennung ausldndischer Privatscheidungen — Rom III-Verordnung analog?, Anmerkung zum
Européischen Gerichtshof 20.12.2017 Ne C-372/16 (Sahyouni). Neue Juristische Wochenschrift (NJW). 2018,
435-438. (in German).
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Manpgemuna COVID-19: npaBoBble, KPMMUHONOIN4YECKue
U MeAUKO-coLMaribHble acneKTbl
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AnHoTtanusi. Anamusupyercss Biaussaue maHaemun COVID-19, ob6wssinennoit BO3 B mapre
2020 r., Ha PaBOTBOPUYECTBO, MPECTYIHOCTh U IICUXUYECKOE 3/I0POBLE HACETIEHUS, BKIIOYasl ys3BUMbIE
TPYIIbI (IETH U TIOAPOCTKH, 3aKIIIOUYCHHbIE, MEAUIIMHCKIE PadOTHUKK). B mcciienoBaHNN UCIIOIb30BaH
MEXIUCIUIUIMHAPHBIN MCCIIe0BAaTeNbCKUM 1T0/IX0/1, IPUMEHEHB! CPaBHUTEIBHO-IIPABOBOM, HCTOPHYE-
CKHUH, popMarbHO-IOpHINYEcKUil MeTobl. Ha mpumepax psija rocyiapcTB ONMUCHIBAIOTCS IPOTHBOSIIH-
JIeMHUYeCKHie Mepbl, HallpaBJIeHHbIE Ha CAEPKUBAaHHUE INIO0ATBHOTO PACIPOCTPAHEHUs BUPYCa U NPEpPhI-
BaHHUe MyTeil ero nepeaayu. [IpaBoBy10 OCHOBY HMOZOOHBIX MEp COCTABISIOT, TJIaBHBIM 00pa3oM, aKThl
OpIaHOB UCIIOJHUTEIBHON BIIACTH U PEILICHU MECTHBIX BJIacTeH, IPMHUMaeMble B COOTBETCTBUH C HaIlH-
OHAJILHBIMM 3aKOHAMH B 00JacTd MPOQHIAKTHKH U OOpbOBl ¢ MH()EKUHMOHHBIMH 3a00JIeBaHHSIMU
W pearupoBaHMs HA Upe3BbIUaiiHbIe cHTyaruu. [1o1poOHO paccMaTpUBAIOTCS MPAaBOBbIE HHCTPYMEHTEL,
HCIOJIb30BaHHbIE B MPOTHBOIeiicTBUY anaeMun B Poccuiickoii denepannu, B TOM 4ncCiie H3MEHEHUS U
JOTIOJTHEHUSI 3aKOHOJATENbCTBa 00 aJIMHHHCTPATHBHBIX MPAaBOHAPYIICHMSX W YTOJIOBHOTO 3aKOHA.
I'moGanpHBIN KpU3KC, MOPOXKIESHHBIN MaHIeMHed, al npuMepsl 3G QEeKTUBHBIX JeHCTBHUS rOCy1apCTB,
HO OJJHOBPEMEHHO IOKa3aJl ciadble MecTa B OPraHU3aLiH 3PaBOOXPAHEHNUS, B YACTHOCTH TPYIa MeIH-
LMHCKUX PaOOTHHKOB, HaXOJSIINXCS «HA MEpenoBoi» 6opbObl ¢ manaemuei. Hemocratouno addex-
THUBHO IMPOSIBUANA ce0s 1 MEXKITyHApOJHASI CUCTEMa PearupoBaHMs HA ONAacHble MHMEKIHH, YTO TOCIY-
KHUJIO Havyally AUCKYCCUH O HEOOXOIMMOCTH Pa3pabOTKH MEXAYHApPOIHOTO IMPABOBOIO JOKYMEHTa O
6oprde ¢ manaeMusiMu. Kak yCcTaHOBIEHO B SMIIMPUYECKHX HCCIEAOBAHUSIX, IIAHAEMHUS B COUETAaHHHU C
OTpaHUYUTEIIFHBIMI MEPaMH NIPUBEIa K POCTY YPOBHEH CTpecca, TPEBOTH U JCTIPECCUH, YIOTPeOICHUS
AJIKOTOJIA U APYTHX NCUXOAKTHUBHBIX BEIIECTB CPEIU HACEIEHUS, IIOPOIMIIa HOBbIE BU/bI IPOTUBOIPAB-
HOTO MTOBEJCHUS U HETaTUBHYIO TMHAMHUKY psZa YK€ M3BECTHBIX YTOJIOBHO HAKa3yeMbIX JesiHUH. BHU-
MaHUs KPUMHHOJIOTOB B 3TOU CBSI3M TPEOYIOT H3MEHEHHS B CTPYKTYpE ¥ INHAMHKE ITPECTYITHOCTH, yCJIO-
BUSI, UM CITIOCOOCTBYIONINE, a TAK)KE HOBBIC ()AKTOPHI BUKTUMHOCTH.
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COVID-19 pandemic:
legal, criminological, health and social aspects
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Abstract. This study considers the impact of the COVID-19 pandemic — announced by the WHO
in March 2020 — on law enforcement, crime, and mental health of population, including vulnerable groups
(children and adolescents, prisoners, health care workers). The authors use an interdisciplinary research
approach, including comparative legal, historical, and formal-legal methods. Anti-epidemic measures
aimed at curbing the global spread of the virus and interrupting its transmission routes are described on
examples from several countries. The legal basis for such measures consists mainly of legal acts of
executive authorities and decisions of local authorities, taken in accordance with national laws in the field
of prevention and control of infectious diseases and response to emergencies. The authors discuss in detail
the legal instruments used in countering the pandemic in the Russian Federation, including changes and
amendments to the legislation on administrative offences and criminal law. The global crisis caused by
the pandemic offers examples of effective actions taken by states, but also shows weaknesses in the
organization of health care, including functioning of health care workers “on the front line” of fight
against the pandemic. The international system for responding to dangerous infections has also
underperformed, prompting discussions on the need for an international legal instrument to combat
pandemics. Empirical studies have found that the pandemic, combined with restrictive measures, led to
increased levels of stress, anxiety and depression, alcohol and other psychoactive substances use among
the population, gave rise to new types of illigal behavior and negative dynamics in a number of already
known criminal offenses. Therefore, criminologists need to pay attention to changes in the structure and
dynamics of crime, conditions that contribute to them, as well as new factors of victimhood.

Key words: public health, anti-epidemic measures, legal act, crime, mental health, victimisation,
criminological research
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BBenenue

30 suBaps 2020 r. Bcemupnas opranmzanus 3apaBooxpaHenus (BO3) oObsBuia
BCHbIIKY KopoHaBupyca SARS-CoV-2 upesBbluaiinoii cutyanueii B o61actu oOuiecTBeH-
HOTO 3/IpaBOOXpaHEHHs, UMEIOIIe MeXTyHapoiHoe 3HadeHue (a public health emergency
of international concern). Pacnpocrpanenue koponaBupycHod wuH(pekuun COVID-19
6bII0 TIPU3HAHO MaHaeMuell 11 MapTa Toro e roja'. 3a MeHee 4eM TpH rojia HaHAEMHs
yHecsa )Xu3HA 6 692 538 yenmoBek, a 9uCio 3apeTUCTPUPOBAHHBIX CIIydaceB 3a00JICBaHUS B
MHpE J0CTUTII0 660 746 8947,

Ha nepBom aTane nanaemMuu, Korja CymecTBOBaja HeONpeAeIeHHOCTh B OTHOILIEHUH
CBOWCTB BUpYCa, OTCYTCTBOBaIH 3 (EeKTUBHBIE CIIOCOOBI JIEUeHUSI U BaKIWHBI, TOCYIap-
CTBa, OCHOBBIBASCH Ha pekoMeHaanuax BO3?, BBenu B neifcTBue Mephl, HANPaBIEHHbIE HA
caepkuBanue riodanpHoro pacnpocrpanenus COVID-19. K Takum Mmepam oTHOCSTCS 3a-
MPETHI/OrpaHUYCHUST Ha BHYTPEHHUE U 3apyOexHbIe TIOE3]IKH, TPOBEJACHUE MAacCOBBIX, B
TOM YHCIIE€ CIIOPTUBHBIX, MEPOIIPHATHI; BpEMEHHOE IpeKpalieHine padoTsl Mara3nHoB, 3a
WCKIIIOYEHNEM TOPTYIOIINX TOBapaMH MEepBOH HEOOXOIUMOCTH, 6apOB M PECTOPAHOB, TE-
aTpOB, MY3€€B U JPYTUX YUPEKACHUN KyJIbTYpPbI; HOIIEHHE MACOK M 0053aTENBHOCTD CO-
[MATBHOTO TUCTAHIIMPOBAHUS B TPAHCIIOPTE M JPYTHUX OOIECTBEHHBIX MECTaX; IEePEBOT
IIKOJIFHUKOB, CTYJCHTOB U MHOTHUX PAaOOTHHKOB Ha AUCTAaHIIMOHHBIE (POPMBI O0yUeHHS U
TPYJOBOHM NEATENbHOCTH; KapaHTHH AJIS 3apaKEHHBIX U 4ieHOB ux cemeil. C Tex mop
YKU3HB TOJIaBJIAIONICH YaCTH HACEICHHS TUIAHETHl CePhe3HO M3MEHIITUCh. MHOTHE OKa3a-
JIUCH HETIOCPEACTBEHHO 3aTPOHYTH MH(EKINEH, TOTEPSUTH POJHBIX U OIH3KUX.

PacmpocTpanenue Bupyca u orpaHMYUTENbHBIE MEPHI CYIIECTBEHHO MOBIHSIIN Ha I10-
BCEHEBHYIO H3Hb, 2 B UTOTE M Ha IMCUXUYECKOE 3JIOPOBBE IIOJEH BO BCEM MHpPE
(Caroppo, Mazza & Sanello, et al., 2021). [To Mepe yTHHEHHS TTIEPHOIOB JIOKIAyHA POCTH
YPOBEHB CTpecca, oraceHus (PMHAHCOBBIX MPOOIIEM, CHUKEHHS T0XO0/I0B ¥ BO3MOYKHOH I10-
Tepu paboThl, cTpax 3a00JeTh, 3apa3uTh YWICHOB CBOCH CEMbH M HE MOJyYUTh HEOOXOau-
MYI0 MEAUIIMHCKYIO Tomolib. He cirydaiiHo, 4TO Ha paHHEW cTaauu paclpoCTpaHEHHUs BU-
pyca, HapsIy C peKOMEHAALUSAMHU 1O MPOBEIECHUIO MPOTHBOIMUAEMUIECKIX MEPOIPHS-
tuit, BO3 pacnpoctpanun nHbopManuio o Mepax, He0OXOJUMBIX AJIS MOAJCp KaHUs TICH-
XMUYECKOTO GIaronoNyyns pa3IHdHbIX TPYIIT HACETIEHHS BO BPeMs TTaHIeMHH ",

' Cm.: Xpononorus npeiictuii BO3 mo 6opsbe ¢ COVID-19. Pexum pocrymna: https://www.who.int/ru/news-
room/detail/29-06-2020-covidtimeline (nara oopamenus: 12.01.2023).

2 Cwm.: Numbers at a glance. Pexxum mocrtymna: https://www.who.int/emergencies/diseases/novel-coronavirus-
2019 (nara obpamenus: 12.01.2023).

3 Cm.: Critical preparedness, readiness and response actions for COVID-19: interim guidance, 7 March 2020.
Pexxum moctyna: https://apps.who.int/iris’handle/10665/331422 (nata obpawenus: 18.12.2022).

4 Cm.: PeKOMER/IAAY TI0 TIOIEPIKAHHIO TICMXMIECKOTO 310POBbS U TICUXOCOIHATBHOTO COCTOSIHUS BO BPEMSI
Benbikd. 18 mapta 2020 r. Pesxum noctyna: https://apps.who.int/iris/handle/10665/331739 (nata obpamieHus:
12.12.2022).

CRIMINAL LAW AND CRIMINOLOGY 787



Knebanos JLP., Tlonybunckas C.B. Bectank PYIH. Cepust: FOpummueckue Hayku. 2023. T. 27. Ne 3. C. 785-804

Margemus COVID-19 3atponyna Bce cdepbl )KU3HU 00LIEeCTBa, CTajla KOJIOCCATBHON
HArpy3Koil Ha HaIMOHAILHBIC YKOHOMHKH, CIYXKObI 3paBOOXPAHEHUS, OPTaHbl BIACTH
BCEX YPOBHEH, CYIIbI U MPaBOOXpaHUTENbHEBIE opransl (Stogner, Miller & McLean, 2020;
Mariner, 2021).

Ipenynpesxaenue pacnpocrpanenus COVID-19:
HOpPMaTHBHOe o0ecrieyeHUue U BJIHMsIHHE HA IPeCTYNHOCTh

C Havana maHAEMHU TIaBHOMW IIENBI0 TOCYJapCTB CTAJO MPEJOTBpAIlleHUe 3aB03a U
pacnpoctpanenns COVID-19 Ha cBoell TeppuUTOpHH, NIpephIBaHNUE ITyTEeH Mepeladn BH-
pyca, 4To mpeaonpeaesuio BEIOop cpeacts 00pn0bI ¢ manaemueii. [I[paBoByio 0CHOBY co-
CTaBIISLJIH, IO MPEUMYIIECTBY, HOPMATHUBHBIC TIPABOBBIC aKThl OPTaHOB UCIIOJHUTEIHHON
BIIACTH — OT IIEHTPAJIBHBIX JIO PETHOHAIBHBIX — M PEIICHNs MECTHBIX BiacTell. Takue pe-
[IeHUS IPUHUMAIIMCH B COOTBETCTBUY C HAIIMOHAJILHBIMA 3aKOHAMH B 00J1aCTH PO HIIaK-
TAKH W OOpbOBI C WH(PEKIMOHHBIMUA OOJIE3HAMHU, a TaKKe pPerIaMEeHTUPYIOIIMMH
JISUCTBUS BJIACTEN B YCIIOBUSX Ype3BblUaiiHbIX cuTyanui. [Ilupoko mpuMeHsIIMCh U aKThI
TaK Ha3bIBAEMOTO «MSTKOTO IpaBa», HEe UMEIOIINE I0PUINIECKH 005S3aTEIIbHON CHITBI, HO
MIpU3BaHHbIE BIUATH Ha MOBEJEHHE JIML, KOTOPHIM OHM aJIpeCOBaHbI (PEKOMEHIAlNH, PY-
koBojcTBa U T.11.) (McLeod, 2022).

[osiBieHne crienuabHBIX HOPMATHUBHBIX MPAaBOBBIX aKTOB M OTAEIHHBIX HOPM pas-
JIUYHBIX OTpaciiell mpaBa, HallEJEHHbIX Ha MPOTHBOAEHCTBUE MaHJEMHH, CTaJlO, Cpeau
MPOYMX, IPUMETON «KOBUIHOTO BPEMEHN», UYTO MO3BOJIMIO HEKOTOPHIM HCCIIEIOBATEISIM
Ha3BaTh KOPOHABHPYCHYIO HHQEKIHIO «HOPMOTBOpUYecKuM daktopom» (Sukharenko,
Savchenko & Truntsevsky, 2021:27).

B nocTtmxeHuu Ha3BaHHOM IENTU MPEyCIeNy JUIb HEKOTOphIe OCTPOBHBIE TOCyAap-
ctBa. OgHOM M3 TakuX cTpaH crana Hoeas 3emanmus, reorpaguaeckoe MOJ0KeHUE KOTO-
pOii B COUYETAaHUH C PEIIUTENbHBIME ACHCTBUSMH MPABUTENHCTBA ITO3BOJIUIIO CIIPABUTHCS C
BHPYCOM €Il 10 TOTO, KaK OH pasomiesncs no crpane. CTporuii 6-HeaenbHbIH 00LIeHaIH-
OHAJILHBIH JIOK/IayH, BBEJCHHBIH B KOHIIE MapTa 2020 T., 1 00s13aTeNbHbIHA 14-THEBHBIN Ka-
PaHTHH 1715 BCeX MPHUOBIBIINX B CTPAHy B CHEIHAIFHO OTBEJCHHBIX JJIS TOW IeJTH MecTax
«pa3opBajM» MeXaHU3M mepemadn uHpekunu. B manpHedIeM HempoIoKHUTEIbHBIE
JIOKJAyHBI B aBryCTe TOro e rojga u B ¢espaie 2021 r. 3aTpoHynn TosibKO I. OKiIeHA
(McNeil & Asquith, 2022:757-758, 762-765).

B CIIIA nocne o6bsBiienns 31 ssaBapst 2020 r. MUHHCTPOM 31paBOOXPAHEHHSI M CO-
nuanbHbIX cnyx0 (Secretary of Health and Human Services) coctosiHus HaluoHaIbHOMN
Ype3BBIYAMHON CUTyallMu B 00JaCTH OOIECTBEHHOT'O 3JIpaBOOXpaHeHus | ocymapcTBeH-
HBI{ JIeapTaMeHT HEMEIJICHHO BBEJI 3allpeT Ha MOE3/IKM B MaTepuKoBbIi KuTail u Havain
9BaKyalMi0 4acTH MEpCcOHala aMEPUKAHCKUX MPEACTaBUTENbCTB U3 30HBI, MOPAKEHHON
BupycoM. [lorpannyHple 1 TAMOKEHHBIE CITYKOBI ITOIYYHIIN YKa3aHUE TIIATEIEHO IIPOBE-
PATH TPUOBIBAIONINX MACCAKUPOB IS BBISBICHUS BHEIIHHUX IPU3HAKOB 3a00JIeBaHUS, a
Lentp nmo xouTpoimo u npodunakruke 3aboneBannii (Centers for Disease Control and
Prevention, CDC) BBexn 14-nHeBHbIH KapanTuH 11 npumepHo 200 rpaxxaan CILA, sBaky-
HMPOBaHHBIX M3 YXaHs, Ha BoeHHOH 0a3e B Kamudopuuu (Gostin &Hodge, Jr., 2020:1131).

[IpaBoBoe perynupoBanue B chepe odecTBeHHOro 3apaBooxpanenus B CLIIA otHo-
CHUTCS IPEUMYIIIECTBEHHO K KOMIETEHIIMU IITaTOB, KOTOPBIE, B CBOIO OY€pelb, MOTYT IIe-
penaBaTh Takve MOJTHOMOYHMS MECTHBIM BiacTsM. U nepBbie orpaHuyueHus s TpaxkIaH —
3aKpBITHE IIKOJI, 3alpeT Ha IMyOIuJHbIe COOpaHUs U 3aKpBITHE 0apOB — OBUIH BBEICHBI B
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Mmapte 2020 r. BIacTIMU HEKOTOPBIX OKPYroB u ropoaoB murtara Kamudopuus (Anttiroiko
& Haveri, 2022:66).

B BenukoOpuTaHuu mepBhIii 00IIeHAIMOHATBHBIN JIOKIayH ObLT 0OBSBIICH IIPEMbEP-
MuHUCTpoM 23 Mapta 2020 T. ¥ NPOUIMICS IO KOHIIA UIOHS, OJHAKO HeOJaronpusTHas
JTUHAMHKA IMaHJeMHUH npuBeia 31 oKTAOps TOro ke rojia K HOBOMY IIPAaBUTEIbCTBEHHOMY
PEIIeHUIO O 3ampeTe IS TPaXkIaH MOKHUAATh MECTa MX JKUTENbCTBA. B nanpHeiinem perre-
HUS O ICTAJISIX ¥ CTETICHH CTPOTOCTH OTPaHUYEHHIA, B TOM YKCIIE U JJIs1 KOHKPETHBIX TPy
HaCeJICHHUs, IPUHUMAINCh MECTHBIMU BIIACTSAMH HUCXOJs M3 KOHKPETHOM MUAEMUYECKON
curyarmn (Anttiroiko & Haveri, 2022:69—70)°.

B ®PI" Ha ocHOBaHNU ¢enepanpbHOro 3aKoHa 0 PO IIAKTHKE U 00pbOe ¢ MHPEKITH-
oHHbIMH 3a0oneBanusMu yenoBeka 2000 r. (Gesetz zur Verhiitung und Bekdmpfung von
Infektionskrankheiten beim Menschen) ¢denepansaoe npasurenscTBo 22 mapta 2020 r.
00BABUIIO 00 00IIETOCY JAPCTBEHHBIX IIPOTUBOAHIEMHUIECKAX MEPax, BKITFOYast 3aIpeT Ha
npeObIBaHKE BHE JIOMAa U OTpaHUYeHHS Ha 00IIeCTBEeHHBIC MeponpusaTusi. OJJHaKo B palioHe
XaiiHcOepr o0IIecTBEeHHbIE MECTa, BKIIFOUAs IIKOJIBI U OMOIMOTEKH, OBUTH 3aKPBITHI €IS
26 dempairs, a ¢ 14 Mapra 3aKpbUIICH Oaphl M APYyTHE MECTa OTAbIXa TpaxkaaH B bepiune,
3emsix Caap u lllne3sur-I onemreita (Anttiroiko & Haveri, 2022:72-73).

Cpenu crpad CkaHIUHABUU HAONIOAANNCh CYLIECTBEHHBIC PAa3IM4Usl B PeakUud Ha
nauaevuto. [lanus, Hopserus u OuHISHANS BBENIH YIAIECHHYIO pa0oOTy, TUCTAHIIHOHHOE
o0y4yeHHe W OTpaHUYCHUs Ha 3apyOeKHbIe MOE3]KHU, MpuyeM B JIaHUM Mepbl OKa3alnuch
OoJiee CTPOTUMH — HEKOTOpbIe MyHHIMNATBHBIE 0Opa3oBaHus B Aekadpe 2020 r. okaza-
much B noknayse. B [IBerun sxe OONBIIMHCTBO U3 U3BECTHBIX MO MPAKTUKE JPYTUX CTPaH
OTpPaHWYCHHUU HE WCIOIB30BANOCh. [Ipr 3TOM opranamu 31paBOOXpaHEHUs IMIUPOKO pac-
MmpocTpaHsuiack MHGOpMAIHs 0 BUPYCEe W PEKOMEHIAINH M0 MPEAYNPEXKICHUIO 3apaxe-
Hus. [lonarasick Ha OTBETCTBEHHOCTh TPAXK/IaH, BIACTH OCTABIISLIN PEIICHUE O MMOBEICHUU
B IIEpHOJ MTaHAEMUH Ha X yecMoTpeHue (Anttiroiko & Haveri, 2022:73-75).

Kuraii, HanpoTHB, MPOBOMII MOJIUTHKY «HYJIEBON TEPIIUMOCTH, 3aKpbIBasi Ha CTPO-
Ml KapaHTHH TOPOACKHE PalOHBI, TOpojAa W Ielble NPOBHHIUH, TIe MPOUCXOAWIH
BCIIBIIIKHA KOpOHaBHpYca. Mepsl mpoTtuBoaencTBrs pacnpoctpaneHuto COVID-19 onupa-
JIACh Ha 3aKOH O MPEeIyIPEeKICHUH 1 JIeUeHIH HHPEKIHOHHBIX Oome3Hert 2004 r. (The Law
on the Prevention and Treatment of Infectious Diseases of the People’s Republic of China)
1 3aK0H 0 pearupoBaHuu Ha upe3Bbrdaiinbie cutyaun 2007 r. (The People’s Republic of
China Emergency Response Act). JlormoHeHreM 3aKOHOAATEILHBIM aKTaM ciry>kuiu [Ipa-
BUJIa pearupoBaHMs Ha Ype3BbIUaliHbIC CUTYAlMU B 00JIACTH OOIECTBEHHOTO 3/IpaBOOXpa-
Henus (Rules for responding to emergency situations in public health), O6muit mian
pearupoBaHus Ha upe3Bbrdaitaeie cutyanuu (General Emergency Response Plan) u Ilnan
pearupoBaHus Ha Ype3BbIYAHbIC CUTYAIlUH B 00JIACTH OOLIECTBEHHOTO 3/JpaBOOXPaHEHHSI
(Public Health Emergency Response Plan) (Song, 2021:35-36).

IIporusoneiicteue pactnpoctpanenuo COVID-19 B Poccun ocymecTBianoch B COOT-
BeTcTBUM ¢ DenepalibHbIM KOHCTUTYUMOHHBIM 3akoHOM OT 30 mas 2001 r. Ne 3-®K3
«O upe3BrruaitHoM nonoxkeHnn»’, MenepanbHEIi 3akoH 0T 21 nekadps 1994 1. Ne 68-03
«O 3amuTe HACENeHUS W TEPPUTOPUN OT YPE3BHIUANHBIX CHUTYaIlMil MPUPOITHOTO

5 Cm. Taxxe: Government’s approach to managing local coronavirus outbreaks. Guidance Pexxum moctyma:
https://www.gov.uk/guidance/governments-approach-to-managing-local-coronavirus-outbreaks (mata o6pa-
menust: 9.01.2023).

¢ MenepanbHbli KOHCTUTYLMOHHBII 3akoH 0T 30 Mast 2001 r. Ne 3-DK3 (pen. ot 3 urons 2016 r.) «O upe3sbl-
yaitHoM monoxxeHun» // CIIC «KoncynpraatlLmocy.
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¥ TEXHOTEHHOro XxapakTepa» u DejepanbHblii 3akoH oT 30 maprta 1999 r. Ne 52-®3
«O CaHMTapHO->IHAEMHOIOTHIECKOM OJ1arOMOTy Uy HACETCHHI» .

Cpenu Ipyrux MpaBoOBEIX aKTOB B TOH ke cdepe cienyer ykazars ykas [Ipesunenrta
P® ot 11 mas 2020 r. Ne 316°, mocranosnenue IIpaButenscta P® ot 31 mapra 2020
Ne 373" u mocTanoBienue I'aBHOTO rocy1apCTBEHHOTO CAHUTAPHOTO Bpaua Pd ot 22 mas
2020 r. Ne 15"

PykoBoanTeNM POCCHHCKUX PETMOHOB BBEJH HA IOJIBEAOMCTBEHHBIX TEPPHTOPHSIX
PEXHM MOBBIIEHHOH TOTOBHOCTH %, a (hefiepabHble MUHICTEPCTBA U BEIOMCTBA OITyOIIH-
KOBAJTU EIBIN PsIJi METOJANIECKUX PEKOMEHIAINIA 110 OTACIbHBIM HAIPABJICHUSM TIpEeIy-
TIPEXICHUIO PACIPOCTPAHEHUs KOPOHABUPYCHOM HHDeKIHH >,

Kpowme Toro, 6putn BHeceHBI m3MeHeHNs B Konekc PD 00 amMUHHCTpaTHUBHBIX Ipa-
BOHAPYUICHUSX, B YACTHOCTH, YCTaHOBIICHa OTBETCTBEHHOCTH 32 HEBBITIOJIHEHHE MPABUII
MTOBE/ICHUS TPU YPE3BBIYAHON CUTYAIIMU WM YTPO3€ €€ BOSHUKHOBEHHS MO0 KapaHTHHA
(a.2u 3 cr. 6.3, ct. 20.6.1 KoAIl PD), a Takxe 3a pacnpoctpanerne B CMU u MHTEpHETE
MOJT BUJIOM JTOCTOBEPHBIX COOOIIEHUH 3aBEIOMO HEJJOCTOBEPHOIM MH(OpMAIUU 00 00CTO-
SATENBCTBAX, PEACTABISIONINX YTPO3Y KU3HH U 0€30MaCHOCTH TPaXKaH, U (MIH) O IPHHU-
MaeMbIX Mepax Mo oOecreueHHI0 0e30MacHOCTH HaceNeHUs] U TEPPUTOPHH, MpHEeMax H
croco6ax 3alIuThl OT yKa3aHHBIX obcTosTensets (4. 10.1, 10.2 cr. 13.15 KoAIl Pd)™,

7 ®enepanbHbli 3aK0H 0T 21 nexadps 1994 r. Ne 68-®3 (pen. ot 4 Hos0ps 2022 1.) «O 3amUTE HACETIEHUA U
TEPPUTOPHH OT UPE3BBIUAMHBIX CUTyallMi MIPUPOJHOrO U TexHOreHHoro xapakrepa» // CIIC «KoHcynbraHT-
[Tnrocy.

8 denepanbHblii 3aK0H oT 30 Mapta 1999 r. Ne 52-@3 (pen. ot 4 Hosi6ps 2022 r.) «O caHUTapHO-3MUAEMHOTIO-
rudeckoM Oiarononyunu Hacenenus» // CIIC «Koncynprantllmocy.

® Vkas Ilpesunenta PO ot 11 masg 2020 r. Ne 316 «OO6 onpeaeneHuu nopsaka OpoIeHUs AHCTBUS Mep 1O
00ECIEYEHNI0 CAHUTAPHO-3MHUAEMHIOIOINIECKOT0 OIaronony4nsl HacelneHuss B CyObekrax Poccuiickoit
ODenepanin B CBS3M C PACHpOCTpaHEHHWEM HOBOW KopoHaBupycHoi wuHOekmmu (COVID-19)» // CIIC
«KoncynbrantlLimtocy.

19 TTocranoenenue Ipasutensctsa PO or 31 mapra 2020 1. Ne 373 (pen. ot 25 smBaps 2022 1.) «O6 yTBep-
XKICHUM BpeMeHHBIX ImpaBuil y4eTa HHpOpMAaIMU B LENsIX HPeJOTBPalleH:s] paclpOCTPaHEHUsI HOBOH KOpPO-
HasupycHoi nadexnnu (COVID-19)» // CIIC «Koncynsrantllmocy.

1 Tloctanopnenue I'aBHOro rocy1apcTBEHHOrO caHUTapHOro Bpada PD ot 22 mas 2020 r. Ne 15 (pex. ot 20
urons 2022 r.) «O0 yTBepkaeHIN caHuTapHo-dnuaeMuonornueckux npasui CIT 3.1.3597-20 "IIpodunaxtuxa
HOBOI1 KopoHaBupycHoi nHpekin (COVID-19)» (3apeructpuposano B Muntocte Poccun 26 mas 2020 1. Ne
58465) // CIIC «KoucynprantILmocy.

12 CnpaBounas undopmanus: «Koponasupyc (COVID-19). BeeneHue peskuMa MOBBILEHHON TOTOBHOCTH B
cybopekrax Poccuiickoit denepanun. [Ipusnanue popc-maxxopom» (Marepuall MOATOTOBICH CIICIHATACTAMA
Koncynsrantllmoc) Pexum  nocryma: https://onlinel1.consultant.ru/cgi/online.cgi?req=doc&rnd=
rncMng&base=L AW &n=349932#5v9sBTTO0r3ajcOZU (marta odpamienus: 10.01.2023).

13 Cwm., manpumep: «MP 3.1.0178-20. 3.1. [Ipopunaxtrka MHPEKIMOHHBIX Oose3Hel. MeToauuecKue peKo-
Menzaauu. OnpeeneHue KOMIUIEKCa MEPOIIPUSTHIH, a TAKXKE TOKa3aTeNeil, SBISIOIUXCS OCHOBAaHUEM JUIs O~
9TAIHOTO CHATHUS OTPAaHUYHUTENIFHBIX MEPONIPUATHIA B YCIOBUAX dnuAeMHUYecKoro pacmpocrpanerus COVID-
19» (y1B. I'MaBHBIM rocyAapCTBEHHBIM CaHHTapHBIM BpauoM P® 8 mas 2020 r.); «MP 3.1/2.3.6.0190-20. 3.1.
[podunakrrka nHGEKIMOHHBIX Oone3Hel. 2.3.6. [IpeanpusTus oOMIECTBEHHOTO MUTaHUs. PexoMeHanuu mo
opraHu3anuy paboThl MPeIIPHATHH OOIIECTBEHHOTO NMUTAHMS B YCIOBHUSIX COXPAaHEHHS PHCKOB PaclmpocTpa-
Herust COVID-19. Meronuueckne pexomenaanum» (yTB. [J1aBHBIM TOCYIapCTBEHHBIM CAaHUTAPHBIM BPauoM
P® 30 mas 2020 r.); «BpemeHHbIE peKOMEHAAIMN 110 TPOGHUIAKTHYECKUM MepaM UIsl oOecriedeH s IIPOTHBO-
IMUAEMHYECKON 0€30MaCHOCTH MACCAKUPCKHUX MEPEBO30K HKEIE3HOAOPOKHBIM TPAHCIOPTOM, HAIPaBICHHBIS
Ha CHIDKECHHME PUCKa BO3HHKHOBEHMsSI U pachpocTpaHeHus: kopoHaBupycHoil undekuun (COVID-19)» (yTB.
MumnTtpancom Poccun 25 mast 2020 r.) // CIIC «KoncynprantIlnocy.

14 ®enepanbhblii 3akoH ot 1 anpens 2020 r. Ne 99-03 (pex. ot 19 nexadps 2022 r.) «O BHECEHMH U3MEHEHUIH
B Kozgekc Poccuiickoit Denepamun 06 anMuHUCTpaTHBHBIX paBoHapymenusx» // CIIC «KoncymprantlLmocy.
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[Mangemus KOpOHaBHpYCa MOCITYKUJIa TPUTTEPOM U AJISl yTOJIOBHOTO HOPMOTBOpYE-
CTBa, a TAK)Xe MPAKTUKH [IPUMEHEHUs yke uMeBLuxcs crareit Ocodennoit vactu YK PO.
B YK P® 6putn BrITROUEHHI cT. cT. 207.1 1 207.2 («IlybmudHOe pacmpocTpaHeHne 3aBe-
JIOMO JIOXHOU MH(pOpMALUK 00 00CTOATENBCTBAX, TPEICTABIISIONIUX YTPO3y KU3HHU U 0e3-
ormacHOCTH rpaxnany u «lly0nnyHoe pacrpocTpaHeHUe 3aBEAOMO JIOKHOM 0OIIECTBEHHO
3HaYMMON MH(OPMAIINY, TTOBJEKIIee TSHKKHUE MOCTIEeICTBU)) U MPEICTaBIeHa HOBas pe-
JTakmus CT. 236, mpeaycMaTpuBarolell yroJIoBHOE HaKa3aHUE 3a HAPYIICHHE CAHUTAPHO-
snuzemMuonorudeckux npasun'’. B 2020 r. o cr. 236 YK P® 6b110 3aperucTpupoBaHo
82 mpecrtyruienus, 1.e. Ha 134% 0OoJpiiie, HeXelr 3a aHAJIOTHYHBIA IEPHO.T IPEIBIAYIIETO
roga (Sukharenko, Savchenko & Truntsevsky, 2021:31).

K sToMy e apceHaly CPOYHBIX YTOJOBHO-TIPABOBBIX MEP HEOOXOAWMO OTHECTU U
JIOTIOJTHEH M, BHECEHHBIE TeM ke DenepanbHbiM 3ak0HOM B cT. 238.1 YK P® «O6pamienue
(danpcuUIMpoOBaHHBIX, HETOOPOKAUECTBEHHBIX M HE3apETUCTPUPOBAHHBIX JIEKAPCTBEH-
HBIX CPEJICTB, METUITUHCKIX H3ACITUH 1 000pOT (hambCH(UITMPOBAHHBIX ONOIOTHUECKH aK-
TUBHBIX 00aBOK». [10sBIEHNE SKCTPEHHBIX YTOJIOBHBIX 3aKOHOB B CBSI3M C MMaHJEMHEH
COVID-19 ormeuaercs u B 1pyrux crpadax (Giannini, 2021).

ITarmeMus kak HETAaTHBHOE COOBITHE TIIOOATEHOTO MaciTada MOBJIHsUIA U Ha TTPOTH-
BOIIPaBHOE MOBEJEHNE (KaK KaYeCTBEHHO, TaK U KOJIMYECTBEHHO). « KOBUA-IIPECTYTTHOCTHY»
proOpena CBoM OCOOCHHOCTH, CTABIIUE MPEAMETOM HAYYHBIX HCCIIECIOBAHUN KaK y HAC B
ctpane (Sukharenko, Savchenko & Truntsevsky, 2021), Tak u 3a pybexom (Meyer,
Hassafy & Lewis, et al., 2020).

Tax, 3apyOeXHbIE HUCCIIEOBAHUS TOKA3bIBAIOT, YTO YXKE BO BpEMs IEPBOW BOJHBI
PE3KO MaHAEMHUX BBIPOCIIO YHCIIO KHOEePIPecTyIUICHHH, BKITFOYasl TTOCSATaTeNhCTBAa Ha Me-
JTUIIMHCKHE OPTaHU3alliH, U OJHOBPEMEHHO JJO MUHIMYMa COKPATHIICS 00BEM «YITHIHOI»
MPECTYMHOCTH (YTO BIIOJIHE OOBSICHUMO Ha (JOHE JKECTKUX OTPAHWYCHUN TEepPEABIIKESHUS
Tpaxk1aH U KOHTPOJIS X COONIOCHNUS YINIHBIMHE MTOJIMIEHCKUME maTpyisiMu). Bospocio
YHCII0 MOIIEHHUYECTB, CBA3aHHBIX C peann3anuell CaHUTal3epoB, MEIUIIMHCKUX MAacoK,
AHTUBUPYCHBIX IIpenaparos, annaparos MBJI 1 MHBIX MEIULIMHCKUX U3JENHM, IPUYEM B
ATy TPYyNIy NPECTYIJICHHH BXOJWIA W peaiu3alysi OTKPOBEHHOTo (aibchuduKaTa iU
MIpenapaToB/MEeIUIIMHCKOT0 000pyA0BaHMS HEHAIC)KAIIETO KadecTBa JTUOO0 ¢ NCTEKITAM
cpokom roanoctu (Sukharenko, Savchenko & Truntsevsky, 2021:27); akTuBH3UpOBaIaCh
KOpPYILMOHHAS MPECTYMHOCTH B cepe 3apaBooxpanenus (COVID-koppynuus), csizan-
Has B TOM YHCJIE C PACXHUIICHHEM OIOKETHBIX CPEACTB, BBIIETAEMBIX Ha O0pB0Y ¢ KOpo-
HaBupycoM (Mohler, Bertozzi & Carter, 2020; Lallie, Shepherd & Nurse, et al., 2021)'¢.
3adukcupoBaH pocT Je3uH(OPMAIUU U (PEHKOBBIX HOBOCTEH, B TOM YHCIIE O METOJIaX U
CpeICTBax «JICUeHHU» Kak maHaren ot 0one3nn (Gradon, 2020:133-148).

Eme oqHOM KpUMUHAIBHOM peaiuell 3TOro Nepruoia cTaj pocT JOMAIIHErO HACUIIHS
(domestic violence), mpexe BCero B OTHOIICHWHW >KEHIIUH, KaK «ITOOOYHBIA 3P heKrT»

15 ®enepanbubiil 3akon ot 1 anpens 2020 r. Ne 100-®3 «O BHeceHuU U3MeHEHUH B YT0M0BHBIN Kojieke Poc-
cuiickoit @eneparuu u crateu 31 1 151 YronosHo-nporeccyansHoro kogekca Poccuniickoit deneparm» //
CIIC «Koncynprantllnocy.

16 Cm. Takxke: Crime and contagion. The impact of a pandemic on organized crime. Global Initiative Against
Transnational Organized Crime, 2020. pp. 2-9. Pexum pgocryma: https://globalinitiative.net/wp-
content/uploads/2020/03/GI-TOC-Crime-and-Contagion-The-impact-of-a-pandemic-on-organized-crime.pdf
(mata obpamenus: 03.01.2023);
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JIOKJayHa U Apyrux kapantunHbix Mep'’ (Kochan, Mosher & Wiegers, 2021; Klebanov &
Polubinskaya, 2022:304).

Cnenmanbabiit goxmarank OOH mo mpobieme HacwiIws B OTHOIIECHUH KEHIIUH /.
CumonoBnd (D. Simonovic) 27 mapra 2020 r. BeICTynHjia C 3asBICHHEM O BO3MOXHOM
pOCTe IOMAITHEro HACKIHUS B YCIOBUAX U30IAIHH Bo BpeMs nanaemun COVID-19'8, TIpo-
I'HO3 IIOATBEPIUIICS, O UEM CBUAETEIILCTBYET POCT 0OpallieHnil Ha TeaeOHbI JOBEPUS U B
MTOJIMIMIO BO MHOTHX CTPaHaX YK€ B HAa4aJIbHBIN EPHO/I BBEACHHUS COIMATIEHON N30JISIIIHN.
Tak, KoIMuecTBO 00paIICHUH B OJIHUIIMIO MO TIOBOY HACHJIHSI B OTHOILICHUH KEHIIIMH yBe-
JUYWIOCh B ApreHTuHe npuMepHo Ha 25%, B KomymOun Ha 130%. B Puo-ne-XKaneiipo,
10 TaHHBIM TIPOKYPaTyphl MITaTa, YUCIIO MOJOOHBIX ciaydaeB Beipocio Ha 50% (de Souza
Santos, Bittencount & de Moraes Malinverni, et al. 2022:2-3). Tenedonst goBepus Ha Ku-
npe ¥ B CHHramype 3aperucTpupoBajil poCcT Yyhcia COOOLEHNH O JOMalTHEM HACUIINU Ha
30% u Ha 33% cooTBeTcTBeHHO. Ha 30% c Hauana J0KAayHa BO3POCIIH CIIy4and TOMAIIHETO
HAaCHINA BO q)paHHI/II/I19. B amperne 2020 r., Kora qefCTBOBAN 3aMIPET MOKUAIATH MECTa IPOo-
xuBanus, B CIIA konudecTBO 3BOHKOB Ha Tesie()OHBI JOBEPHUS MO MOBOAY JAOMAIIHETO
HACWJIMS BBIpOCIIO TpuMepHO Ha 9% mo cpaBHeHmro c ampeneM 2019 r. (Rebbe, Lyons,
Webster & Putnam-Hornstein, 2022:1041).

Bausinue nanaemun COVID-10 Ha ncuxuyeckoe 310pOBbe HaceJIeHUs
U NMePCneKTUBbl KPUMHHOJOTHYECKUX UCCJIeI0BAHUI

Hayu4Hbie uccreoBaHus 1Mo OlEHKE BIMSHUS MMAHJEMHUH Ha IICUXHYECKOE 3/I0POBHE
HaceJeHUS HaYaJINCh MPAKTHYECKH Cpa3y ¢ MOMEHTAa MacCOBOT'O pacIpoCTpaHEHHUS KOPO-
HaBupyca. Ha 18 smBaps 2023 r. B PubMed — aBropureTHO! Oasze mmyOnmKaiuii
Mo OMOJIOTHH W MeIUIuHe, puHaexKanieii HamonanbHOW MeTUIIUMHCKONW OMOIHOTEeKE
CHIA, — mo 3ampocy «mental health and the covid-19 pandemic» comepkamoch
24062 my6mukaruu’.

Pe3ynbTaThl SMIUPUYECKUX MCCIICOBAHUIN CPEIM HACEICHUS YKa3bIBAIOT Ha OoJjee
BBICOKHE, YeM 00BIYHO, YPOBHH CTPECCA, MOBBIIIEHHOE YITOTPEOICHIE alIKOTOIS U IICUXO0-
AKTHBHBIX BEIIECTB, CYHITMIATbLHBIC MBICITH, HApacTaHHE YyBCTBA oquHOoUYecTBa. OTMEUa-
€TCSl BIIUSHHE Ha TICUXMYECKOE 370POBHE W JKU3HEACITCIBHOCTEL JIIOJCH H3OJSAIUN OT
BHEIIHETO MHpa, pabOTHI U3 I0OMa, TUCTAHIIMOHHOTO 00y4YeHUs U Tpo0iIeM, CBI3aHHBIX C
BEITIOJTHEHUEM POJHUTENBCKUX 00s3aHHOCTEH B ycnoBwsix JiokaayHa (McPhee, Keoungh &
Rundle, et al., 2020; Farhoudian, Radfar & Ardabil., et al., 2021; Mukaetova-Ladinska &
Kronenberg, 2021:235-248; Shah, Mohammad & Qureshi, et al., 2021).

Mertaananu3 19 Hay4HBIX ImyOnuKanuii, yeuaeBmmx cBeT 10 20 mas 2020 r., u3 Kuras
(10), Ucttanun (2), Utanum (2), Upana, CLLHA, Typuun, Henana u JlaHuu 1 BKIIFOYaBIIAX

17 Bettinger-Lopez, C. & Bro, A.A. (2023) Double Pandemic: Domestic Violence in the Age of COVID-19.
Council of Foreign Relations. May 13, 2020. Pexxum mocryna: https://www.cfr.org/in-brief/double-pandemic-
domestic-violence-age-covid-19 (mara oopamenus: 03.01.2023).

18 Cm.: States must combat domestic violence in the context of COVID-19 lockdowns — UN rights expert.
OHCHR. 27 March 2020. Pexxum nmocrtyma: https://www.ohchr.org/en/press-releases/2020/03/states-must-
combat-domestic-violence-context-covid-19-lockdowns-un-rights (nara oopamenus: 12.01.2023).

19 Cm.: COVID-19 and Ending Violence Against Women and Girls. UN Women. Pexum pocryma:
https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sections/Library/Publications/2020/1
ssue-brief-COVID-19-and-ending-violence-against-women-and-girls-en.pdf (nara obpamenus: 12.01.2023).
20 Cm.: PubMed. Pexum pnocryma: https:/pubmed.ncbi.nlm.nih.gov/?mental+health+and+the+covid-19+
pandemic (mara oopamenus: 18.01.2023).
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93569 y4acTHHMKOB, BBISIBUII B OOIIEH MOMYJISIUUA OTHOCUTEIHLHO BBICOKHE TOKa3aTelu
cumntTomoB TpeBor# (ot 6,33% no 50,9%), nenpeccuu (ot 14,6% 10 48,3%), mocrrpaBma-
THYECKOTO CTPECCOBOTO paccTpoiicTa (0T 7% 10 53,8%), MCUXOIOTHYECKOTO ArCcTpecca
(ot 34,43 10 38%) u cpecca’’ (ot 8,1 10 81,9%). dakTopamMu pHCcKa s ICHXMYECKOTO
3II0pOBBSl HACEJICHUS OKa3alMCh XCHCKHHA T0J, NMPUHAIS)KHOCTh K Ooliee MOJIOAOH
BO3pacTHO rpyrire (Mamme 40 JeT), HaTndue XpOHNIECKIX, BKITF0Uas IICHXHIECKHE, 3a-
OoneBanuii, 6e3paboTHIIa, CTATyC CTYICHTA U YacToe OOpaIIeHne K CpesiCTBaM MacCOBOM
nH(pOpMAIMK, BKJIIOYAs COLMAIbHBIE Meaua, 3a HOoBocTsaMu o maHgemun COVID-19
(Xiong, Lipsitz & Nasri et al, 2020).

Pesynbrater apyroro Meraananmusa 68 myonmkaruii (288830 uenoBek u3 19 crpan) B
3HAUUTEIHFHON CTEMEHU COBHAIM C Pe3yJbTaTaMU MPEeABIAYIIEro. PacmpocTpaHeHHOCTh
TpeBoru U aenpeccun coctaBuia 33% u 30% coorBeTcTBeHHO. JKEHIMHBI IO CPABHEHUIO
C MY>XYMHaMH, MOJIOJbIE B CPAaBHEHHH C TOXKHUJIBIMH, JIUIA, TPOKUBAIOIINE B CEIbCKOM
MECTHOCTH, a TaKXe JIFO/IU ¢ 60JIee HU3KUM COI[HATbHO-9KOHOMHUYECKHM CTaTyCOM JIEMOH-
CTpupoBanu 0oJee BEICOKHE OTHOCHUTENBHEIC MMOKA3aTeNd TPEBOTU. DTH ke (PaKTOphI, 3a
WCKITIOYEHNEM MeCTa TPO’KUBaHWs, OBLIM CBS3aHBI C TIOBBIIIEHHBIM YPOBHEM JETIPECCHHU.
BeposTHOCTh TIOSIBICHHSI TEX K€ MPOOJIeM I ICHUXUYECKOTO 3I0POBBS IMOBHINIANACEH
B paifoHax c Oosiee BbICOKUM puckoM 3apaxeHus COVID-19 npu umeromuxcs y JUI
COMAaTHUYECKHX M ICUXUYECKHUX 3a00JIEBaHUSAX, a TAKXKE P OoJiee [UTUTEThbHOM HH(OpMa-
LIMOHHOM BO3JEHCTBUHU CPEACTB MAaccoBOM HH(pOpManuu. ABTOpPH pabOTHl MPHUILIH
K BBIBOJIY, YTO y KQXKIOr0 TPETHETO B3POCIOrO YeJIOBEeKa B OOIICH MOMYJISIUN UMEIOTCS
ncuxoJjorudeckue npodaemsl, cszanuble ¢ COVID-19, yto TpeOyeT cnenuanbsHbIX yCH-
T HaITMOHAIBHBIX CIYKO ICHXHUYECKOTO 3/I0POBbS /ISl YMEHBIIIEHUSI TUCTPecca Cpean
HaceJeHHUs ¢ 0COOBIM BHUMAaHHEM K BBISBICHHBIM B UCCIICIOBAHUHU YSI3BHMBIM IPYIIIaM
(Wang, Kala & Jafar,2020).

HHuTepecHO 0TMETUTB, YTO TIOXKIIIBIE JTIOAH B HaYajle pealn3alii OrpaHHIATENbHbBIX
Mep B cBs3u ¢ magaemueit COVID-19 sMorroHasHO 9yBCTBOBAIN CE0S Ty UIIe, 9eM JIFO TN
MOJIOJIOTO U CpeaHero Bo3pacTa. B anpene u mae 2020 r., Koraa BiIacTu Hadaaud BBOJIUTH
00s13aTeNbHYI0 H30JIAIMIO B JIOMAIIHUX ycloBusx, 776 xureneit Kananet u CIIA B BO3-
pacte 18-91 ner (cpemuuit Bo3pact — 45 j1€T) y4acTBOBAIN B OHJIATH-aHKETUPOBAHUN U Ha
MPOTSHKCHUU CeMHU JTHEH MOJIpSI OICHUBAIN CBOM CTPECCOPBI, MO3UTHUBHBIC COOBITHS U
AMoLMOHaNBHOE Onaromonyune. Jist moxkunbix (60 et u cTapiie) OCHOBHBIMH CTPECCO-
pamu OBUTH TIOBHIIIEHHBIE YPOBHU 3apaKeHUSI KOPOHABUPYCOM, TSDKEJBIE OCIIOKHEHHS T10-
cine mHGEKIUH U BEPOSITHOCTh yMepeTh. s momonbix monen (18-39 mer) B kadecTBe
CTPECCOPOB BBICTYIAIHN pabOTa U3 IoMa, MPUCMOTP 3a ACTHMHU U UX 00yUYEHHE B JJOMAIITHUAX
YCIIOBUSIX, a Takke 0e3paboTHIia M MEeXITNIHOCTHBIE KOH(MIUKTHL. [0 cpaBHEHHIO C TOXKH-
JIBIMH JIFOTA MOJIONIOTO U cpenuero (40—59 neT) Bo3pacta 3HAUUTEITHHO O0JIBIINE OECIOKO-
WJIKCH O BpeJie Uil CBOETO AMOIIMOHAIBHOTO OJIaronojyuus, elicii CBoel TpyI0BO# Jes-
TeIbHOCTH U (prHaHCax. CylIecTBEHHbIC ONTACEHUS Y MOJIOBIX JIFO I BBI3bIBAIIN BO3ZMOXK-
Has MOTepsl YBAXKESHHUS OKPY’KaIOIUX M BEPOSTHOCTH HE IOCTUYh MTOCTABIIEHHBIX TIEpE CO-
00l BaXXKHBIX KU3HEHHBIX I1eJiei. [1o cpaBHEHUIO C MOXKIIBIME JIIOJM CPETHETO BO3pacTa
ObUTH 0OJIBIIIE 0OECTIOKOCHBI (PU3UIECKUM 3/I0POBhEM U 0€30MaCHOCTBIO JIPYTHX JIFOJIEH.

21 B ICUXOJIOTMH CTPECC — «TEPMUH, UCIIONB3yEMBIH JuIs 0603HAYEHHsT OOLIMPHOTO KPyra COCTOSHHUI Yesio-
BEKa, BOSHUKAIOIIUX B OTBET HA pa3HOOOpa3HbIE 3KCTpEeMalbHbIE BO3AEHCTBUSA (cTpeccopsl)... CTpecec MOXKET
OKa3bIBaTh KaK IOJOKHTENbHOE, MOOMIN3YIOIIEE, TaK M OTPHLATENbHOE BIUSHUE Ha AEATENbHOCTh (AWC-
Tpecc), BIUIOTH A0 ee MonHoH ae3opranmsamum» ([lcuxomorus. CrnoBaps / mox o6ur. pen. A.B. Iletposckoro,
M.T. SIpomeBckoro. 2-¢ u3x., ucnp. u pom. M.: [lomuruzaar, 1990. C. 386-387).
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OnpollleHHBIC CPEIHEr0 U TOXKWIOTO BO3pacTa OTMEUAIHM OOJbIE MOJIOXKHUTEIBHBIX
COOBITUH B CBOEH IKHM3HHM, BKJIIOYAs SMOIMOHAIBHO TIIO3UTUBHBIC JUCTAHIIMOHHBIC
COILIMabHBIE KOHTAKTHI, JOCTABIAIONINE UM YAOBOJIBCTBHE B OONBIIEH CTETIeHH, YeM MO-
noneM JroasM (Klaiber, Wen & Delongis, et al., 2021).

AHKeTHpOBaHUE MPOBOAMIOCH HA HAYAIBHOM JTare BBEACHUS M30JSAIUHN, U aBTOPHI
WCCIIEIOBAHUS HE MCKIIIOYWIA W3MEHEHUH B CTpeccopax W WX BO3JEHCTBUH Ha IMOIHO-
HaJIbHOE 0J1aromnoyy4ne MpeaCTaBUTEICH Pa3HbIX BO3PACTHBIX TPYIII 110 MEpPE YUTUHEHHUS
3TOro NepHoa.

CaMocTosTelbHOe BHUMAaHHE Y/INSIOCh HETATUBHBIM MOCIEACTBUSAM ISl ICUXUYe-
CKOTO 3JIOPOBbS JUCTAHIIMOHHOM PabOThI, MOIYUYHUBINEH HMIUPOKOE PACIPOCTPAHECHHE BO
Bpems nanaemun COVID-19. C nenbro gydiiero moHUMaHUs BIUSHUS COITMAIBHBIX, T10-
BEJICHUYECKUX M MHBIX (PAKTOPOB HA XOPOIIEe CAMOYYBCTBHUE JIOJCH, OCYIIECTBIISIOIINX
TPYJOBYIO JEATEIBLHOCTD U3 IoMa, uccieaoatenu u3 CIIIA npoBenu aHOHUMHOE aHKETH-
poBaHue (OHJIANH-0IIPOC), OIEHNUBAS 3I0POBhE PAOOTHUKOB IO | MTOCJIC Hadayia paboThl U3
noma. UccnenoBanue npooauiocs ¢ 24 anpens no 11 utonsa 2020 r. U3 1409 nonyueHHbIX
OTBETOB I aHanm3a ObUTO oToOpaHo 988, ocTambHBIC OTBETHI JIMOO OBITM HE MOJHBIMH,
JU00 PECIOHACHTHl HE COOTBETCTBOBAIM KPUTEPHUSAM, ONPEACICHHBIM aBTOPaMH JJis
Y4aCTHUKOB aHKETUPOBaHUSI.

CpenHuii BO3pacT JIMI, OTBETHl KOTOPBIX OBUIM BKJIFOYEHBI B aHAJIHM3, COCTaBJISI
40,9 net, 56,5 % mnpencrtaBiasid KEHIUMHBI. OIpPOILIEHHBIE OCYLIECTBISIN pPa3iudHbIe
BUJBI IESTEILHOCTH, B TOM YHUCIIE TPYIUINCEH B cepe OnuzHeca nin Obutd 0pUCHBIME CO-
TpyaHukamu (29,1 %), 3aHUMaIMCh PELUICHUEM HHXCHEPHBIX 3alad M apXUTEKTypOu
(24,6 %), paboTanu B obmacTsax oOpazoBaHus U UckyccTBa (22,1 %), 3apaBoOXpaHeHNs U
conuanbHbIX yeuyT (9,3 %), KOMIBIOTEpHBIX HAyK U MaTeMaTHKH (8,2 %), GyHmaMeHTaIb-
HBIX Hayk (4,2 %). [TogaBnstoniee OONBIIMHCTBO pecioHaeHTOB (82,8 %) paboTanu Ha 1O-
CTOSIHHOU OCHOBe, 8,7% ObuTH cTynmeHTaMu, 5,9 % — paOOTHUKAMH ¢ HETIOJTHOW WM da-
CTUYHOM 3aHATOCTHI0. OTBETHl B OCHOBHOM OBLIM MOJYYECHBI OT JIUI, OCYIIECTBISIOIINX
cBolo nesitenbHOCTh B Kanudopuuu (47,3 %), B 39 apyrux mrarax CIIA (35,8 %) u 3a-
pyOexHbIX cTpaHax (6,4 %) (Xiao, Becerik-Gerber & Lucas, et al., 2021:181-190).

YcTaHOBICHO, YTO CHIDKEHHUE O0IIETo (PHU3MIECKOTO M IICHXUIECKOTO OJIaromoTy s
nocJe Hadana padoThl U3 TIoMa OBLIO CBA3aHO C PU3MUYECKON aKTUBHOCTBIO, KOJMYECTBOM
Y KQ4eCTBOM YIIOTPEOIIIEMOI U, OOIIEHNEM C KOJUIETaMH, IIPUCYTCTBUEM J0MA JIETEH,
OTBJICUEHUSMH BO BpeMs pabOThI, TpaukoM pabodero BpeMeHH, 00yCTPOMCTBOM pado-
Yero MecTa U yI0BJIETBOPEHHOCTHIO IPOCTPAHCTBOM Ui paboThl. B cpaBHEeHUM co Bpeme-
HeMm jo mangemun COVID-19 cpenu u3MeHeHu B 00pa3e KU3HHU PECIIOHICHTAMU OTME-
YaIMCh CHUKEHHE 001eH PU3NIecKoil aKTUBHOCTH U (PU3MUYECKUX YIIPAXKHEHHUH B cOYeTa-
HUU C YBEJIUYECHHEM OOIIEro KOJUYECTBA MOTPEOISIEMON IHIIK, POCT OTBICKAIOIINUX OT
paboThI (haKTOPOB, COKPAIICHUE BPEMEHH OOIECHUS ¢ KOJUIETraMy M YBEIIMYCHUE BPEMCHH,
MIPOBEJICHHOTO Ha paboveM MecTe (TPUMEPHO Ha MOJITOpa Yaca). becrmokoiicTBO BRI3BIBAIO
OTIpEIICIICHHE TPaHHI] MEXKITY PabOTON M TUIHOH KU3HBIO, Koraa pabounii rpaduk Tpedy-
€TCsI COTJIacOBBIBATh C JAPYTUMH YJICHAMH CEMbHU U JIOMAIIHUMH, OCOOCHHO POIUTEIIb-
CKUMHU, 00s13aHHOCTAMU. C ITOABISIONIMM YUCIIOM OIPOIICHHBIX (84,2 %) mpoxuBai, 1mo
MEHBIIIeH Mepe, OIMH B3pOCIbId, ¥ 21,5 % ObUTH HyXIAIOUIUIICS B yXO/I€ WICH CEMBbH HITH
pebeHok, 50,2 % umenu TOMalIHUX KUBOTHBIX. 73,4 % y4acTHHKOB OIpoca TpedOoBaioCh
CKOPPEKTHPOBATh CBOE pabouee Bpemst, a 37,4 % cooOmumin, 4To Teneph IIaHUPYIOT CBOE
pabouee Bpemsi ¢ yderoMm aApyrux Jyogei. Tonpko 33 % pecHoHAEHTOB yKa3ayld, YTo
WMEIOT 7151 paOoThI OTAENbHYI0 KOMHATY. Y 50,3 % mui ux pabodee MECTO HAXOIMIOCH B
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MOMEIICHUH, OJTHOBPEMEHHO HMCIIOJIb3YEMOM JJIsl IPYTHX IieJiei, a B paboueM mpocTpaH-
ctBe 47,6 % npucyTcTBOBaNM U Apyrue Joau. 16,7 % OTBETHBIINX Ha BOIPOCH! AHKETHI
MIPUXOIMIIOCH pa0dOTaTh B Pa3IMYHBIX MECTaxX IO BCEMY JOMY, B YaCTHOCTH, Ha JAWBAHE,
KpoBatu u obenenHoM ctoie (Xiao, Becerik-Gerber & Lucas, et al., 2021:181-190).

64,8 % OIPOIICHHBIX YKa3alli Ha MOSIBIICHUE MTPO0IIeM ¢ (pH3HUeCKUM 370POBbEM, U3
HEX 41,7 % oTMmeTnm nBe niu 6oee, a 55,1 % pecrmoHAeHTOB COOOITMIH O TIPodIeMax ¢
TICUXUIECKUM 3]I0POBbEeM (OECIIOKOMCTBO, HEPBO3HOCTH, JEHpPECCHs, OSCCOHHWIIA WIIH
MPOOJIEMBI CO CHOM, TPEBOTa, TIeperaibl HACTPOCHUSI, CHU)KCHUE KOHIICHTPAIIUY BHUMAaHUS
u T.11.) (Xiao, Becerik-Gerber & Lucas, et al., 2021:181-190).

[To MHEHUIO aBTOPOB MCCICIOBAHMS, 3HAYMMBIMH MTPEIUKTOPAMH YXYAIICHHUS COCTO-
SIHUASL (PU3NIECKOT0 ¥ TICUXUYECKOTO 3710POBbS JIUII, Pa00OTAIOIINX U3 I0Ma, SBJISIFOTCS CHH-
XKeHHe (PU3MYECKOW aKTUBHOCTH, ITOBBIIIEHHOE MOTPEOIEHUE BPEIHOM MUK, HETOCTATOK
OOIIIeHNS C KOJUIETaMH, a TAK)Ke HAIMYHE B JIOME MaJIeHBKOT0 peOeHKa 1 OOJBIIOTO YHcia
OTBJICKaIONNX (hakTOpoB. HeraruBHBIME (haKTOpaMu TaKKe OKa3aauCh YXYIIIeHHe 001Ie-
HUS C KOJuIeramu, Oosiee BhICOKas pabouasi Harpyska, yBEIMYCHUE MPOJIODKUTEILHOCTH
pabodero mHSA U HEOOXOIUMOCTh KOPPEKTHPOBKH CBOETO pab0overo BpeMEHH C APYTHMH
nmutiamu (Xiao, Becerik-Gerber & Lucas, et al., 2021:181-190).

JIOBOJIBHO OBICTPO K HCCIECNOBATENSAM MPUILIO MOHUMaHWUE, YTO IAaHJCMUs Hera-
THUBHO BO3JIEHCTBYET HE TOJIBKO Ha OOIIECTBO B I[EJIOM, HO Ha HEKOTOPEIE TPYIITHl Hacee-
HUS B 0COOCHHOCTH (PKEHIIMHBI, ICTH U TOJPOCTKH, MEIUIIMHCKUE PAOOTHUKH, JIMIIA TIpe-
KJIIOHHOTO BO3pacTa, 3aKJIIOYCHHBbIC, CEMbU C HU3KMMH jgoxoiamu u ap. (Tsamakis,
Tsiptsios & Ourandis, et al, 2021; Khan, Mamun & Griffiths, et al., 2022:380-386).

Jna nereit ¥ MOAPOCTKOB HETATHBHBIMHU (PAKTOpPaMU BBICTYTIATH 3aKPHITHE TETCKUX
YUPEKICHUH U IIKOJ, MePeBo]] 00yUeHUs B TUCTAHIIMOHHBIN (hopMaT, OrpaHHUECHUE KOH-
TaKTOB U M30JIAIHS OT IPy3€U U IETCKUX COLMANBHBIX TPYII, COKPAIIEHUE BOZMOKHOCTEH
IUTS TIEPEIBHKEHHS U UTPOBOW aKTUBHOCTH, HEOOXOANMOCTb OCTaBaThCA IOMa, T1ie pabo-
TAOIINE NUCTAHIIMOHHO POAWTENH HE HMMEIOT JOCTAaTOYHOTO BPEMEHW Ha 3aHATHSI C
JICTHMHU.

Kak nokazamno ogHO U3 MCCIeI0BaHUM, BO BpeMs MPHUOCTAHOBKH OYHOTO OOY4YCHHS
YYEeHHUKH HadalbHBIX KO B Huepnanaax mpakTHaecky He JOCTUTITH ITporpecca B yaeoe.
ABTOpBI OIICHMBAJIM BIUSHHUE 3aKPBITHUS INKOJ HA YCIEBAEMOCTh JIETe B BO3pacTe
811 ner (4-7 xiacc roJutaHjckoi ImKojibl) 3a mnepuon 2017-2020 rr. (oxoio
350000 ygyamuxcs) ¥ cpaBHABAJIN yCIIEBAa€MOCTh B IEPHOJ JOKAayHa (8 HeIelb) ¢ aHalo-
TUYHBIM TIEPUOAO0M 3a TPU IPEIBIIYIIIX ToAa Ha OCHOBE PE3yIhTaTOB ITPOBEPOTHBIX 3a/1a-
HUU [0 MaTeMaTHKe, IPAaBOMKUCAHUIO M YTEHHUI0. B mccnenoBaHuu yCTaHOBIEHO, YTO BO
BpEMS 3aKPBITHS IIKOJIB yYaIIHecs MOTy4YaroT MEHBIIIEe 3HaHUH, YeM B TeUeHUE OOBITHOTO
yuebHoro roqa. [lorepu HabIIOAIICH BO BCEX N3YUCHHBIX BO3PACTHBIX TPYIIIAX IO BCEM
TpeM yueOHbIM mpeaMeTaM. OfHAKO ydaliyecs U3 HeOIaromolyyHbIX ceMel OKa3alluCh
CWJIbHEE 3aTPOHYTHI M3MEHEHUSMHU (OPMBbI OOYUEHHUS: MTOTEPH CPEAN HUX OKa3alUCh Ha
60% Oombire, yem B 0OIIel TpyIie, 9eM MMOATBEPKIAINCH OTACEHUs HEPAaBHOMEPHOTO
BO3JICUCTBHSI aHAEMHH Ha Aetei. M1 3To mpu TOM, YTO BBIOPAHHBIN TSI MCCIICTOBAHUS
Mepuo JOKIayHa, Korjaa ObLTH 3aKphITHI MIKOJBI, B Humeprmanmax ObLT OTHOCHTEIHHO
KOPOTKHUM, IIIKOJIBI XOPOIIO (PMHAHCHUPYIOTCS, a YPOBEHB IHMPOKONOJIOCHOTO MHTEepHEeTa
SIBJSICTCSI CAMBIM BBICOKMM B MHUpe. OTCIO/Ia IOHATHO MPEATION0KECHUE aBTOPOB, UTO II0-
TEpH B Ka4eCTBE OOYUYCHHS MOTYT OBITh €Ille OOJBIIMMU B CTPaHax CO CJIa00H MIKOJBHON
uHpacTpykTypold miau mnpu Oonee amutenbHOM 3akpbiTuu 1nkon (Engzell, Frey &
Verhagen, 2021).
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C uenpio u3yueHUs HEOIArOMPHUATHBIX IMOCIEICTBUN OTPAHHUYUTEIHHBIX MEp IS
MICUXUYECKOTO 3710pOBbs neTert 1 moapocTkoB Co-SPACE (COVID-19 Supporting Parents,
Adolescents, and Children in Epidemics) — OputaHckas opraHu3amus, GuHaHCHpyeMas
CoBetoM mo uccnenoBanusM u uHHOBanusAMu CoenumaenHoro Koponesctsa (UKRI), B
2020 r. mpoBena oHJIAH-aHKETUPOBaHKE poAMTeNel. B ompoce mpuHsum ydactue 6ojee
11500 genoBek. BbIACHWIOCH, YTO B IEPUO/ JIOKIAYHA Y J€Tel U MOJPOCTKOB MOBBICUIICA
YPOBEHBb TPYIHOCTEH B AYMOLIMOHATIBHON cepe W yBeTUIHIIUCH MPOOIEMBI C YCHIIUBO-
CTBIO U BHUMaHHeM. [lo cpaBHEHUIO ¢ ceMbsIMU C 60jIee BBICOKUMHU TOXOAaMH B CEMBSX C
HU3KHMH JI0X0/IaMHU TaKWe MPOOJIeMbI UCTIBITHIBATIO MPUMEPHO B 2,5 pa3a Oobllie JeTel.
Poxurenn coobmany o MOBHIIIEHHOM yPOBHE SMOIIMOHAIBHBIX TPOOJIEM Y CBOUX JIETell B
Bo3pacte 4—16 JyieT, 1eTH YyBCTBOBAIM Ce0sl HECYACTHBIMH, 00CCITIOKOCHHBIMHU, OBLITH HEPB-
HBIMH, HEYCUTYUBBIMHU U HCIBITHIBAIM TPYIHOCTH C KOHUEHTpauued BHuMaHus. Cpenu
MJIQIIINX MIKOJHHUKOB OTMEUAIHNCh W MPOOJIEMBI B MOBEACHNN, B TOM YHCIIE BCIBIIIKH
THEBA, HEMOCIyIIAHUE U TIPEPEKaHIe C POIUTENSIMH H MelaroraMu-—,

B cBoro ouepens, Opuranckuii KoponeBckuii KoJIIe K e ANaTPHH U AETCKOTO 3/10p0-
Bbs (Royal College of Paediatrics and Child Health) mpusBan pogureneit cinequTs 3a MOsB-
JICHHEM Yy JETel U MOJAPOCTKOB MPU3HAKOB PACCTPONCTB MHUILEBOro noeAeHus. K takum
paccTpoiicTBaM OTHOCST aHOPEKCHIO WM W30eraHne MUIY; IPUCTYIIo00pa3Hoe nepeesa-
HUe; OYyITUMUIO WK TIPUCTYIIBI TIEPEeIaHusl C MOCIEAYIONEH KOMIICHCAIIUEH, K IpUMepYy,
B BUJIE BBI3BAHHON CaMUM UelloBeKOM pBOTHI. 1o manusiM HanmoHansHoi# ciyx651 371pa-
BooXpaHeHus1 BenmnkoOpuTaHuu, rocuTain3aluy 1eTei U IOIPOCTKOB C pacCTPONCTBAMU
MULIEBOTO MOBEACHHUS 32 MOCIEIHUE JBA [0JIa PE3KO BHIPOCIH BO BCEX BO3PACTHBIX IPYII-
max. B 2019-2020 rr. 6sm10 21794 Takux ciydast, 9to Ha 13 % u Ha 32 % BbINIe MOKaza-
teneit 2018-2019 rr. u 2017-2018 TT. COOTBETCTBEHHO".

YBenuueHue ynciia NOMEIIEHUI B CTallMOHAPHI B CBSI3H C pacCTPOMCTBAMU MUILIEBOTO
MOBEJECHUS CBA3BIBAIOT C U30JIALUEN NETEH U MOAPOCTKOB OT APYy3€H B NEPUO] AUCTAHLIU-
OHHOT'0 O0YYCHMS, MPEKPAICHIEM 3aHATHI CIIOPTOM U MHBIX ()OPM IIPOBEICHUS BPEMEHHU
[IOCJIE LIKOJIBI, @ TAKXKE TOBBIIICHHBIM UCIIOIH30BAHUEM COIMAILHBIX CETeU U APYTUX BU-
J0B conuanbHbiXx Meauna. K npumepy, nposegenHoe B CIIIA BHe 3aBUCUMOCTH OT MaH[IEe-
mun COVID-19 uccnenoBanue BIUsSHUS TEIEBU30pa U COLMAIBHBIX MeAHa Ha MPUCTYIIO-
obpasHoe mepeenanue y aeTeil B Bo3pacte 9—10 JeT BRISIBIIIO CBS3H MEXIY IITUTEIBHO-
CTBIO HCIIOJNIB30BAHUS TEIEBU30Pa, COIIMANBHBIX CETEH U MHBIX «3KPAHHBIX» PECYPCOB U
pa3BuTHEM y peOeHKa depe3 roJ] paccTpoiicTa nuieBoro noseaerns (Nagata, lyer & Chu,
etal., 2021).

VA3BUMOI IpyIIION OKa3aJICh U 3aKJIIOYECHHBIE B TIOPbMAax U MHBIX MECTax MPUHY-
JUTENBHOTO cofepkanus. [l HUX Mepbl, HAaIIPABJICHHbBIC HA CHIXKEHUE PUCKA Mepeaadu
MH(EKIN B MOAOOHBIX YUPESKICHUAX, IPUBEIH K YBEIMUCHUIO BPEMEHU HAXOXKIICHUS B
KaMmepax — /10 23 4acoB B CYTKH, YKECTOUEHHUIO peXUMa CoJIepKaHusl, OTMEHE CBUIaHUM U
MOCEIICHU, BpEMEHHOMY 3aIPETy Pa3IUyHbIX BUJIOB COLIMATBHOM MMOIE3HOM aKTUBHOCTH.

22 Cm.: Children from low income backgrounds show elevated mental health difficulties throughout lockdown.
University of Oxford News. Pexum noctyna: https://www.ox.ac.uk/news/2020-09-14-children-low-income-
backgrounds-show-elevated-mental-health-difficulties-throughout (1ara oopamenus: 18.01.2023).

23 Cm.: Mesknynapoanas kinaccudukanus Gonesueii (10-it nepecmorp). Knaccuduranus ncuxu4eckux u Io-
BE/ICHUECKUX paccTpoicTB. KiMHuueckue onucaHus U yKa3zaHus 110 JuarHocTuke. Becemupnas Opranuzanus
3npaBooxpanenus. CII6, 1994. C. 173-177.

24 CMm.: Parents warned over sharp rise in children with eating disorders. Sky News. 29 Dec. 2020.
Pexum JOCTyma: https://news.sky.com/story/parents-warned-over-sharp-rise-in-children-with-eating-
disorders-12174583 (nara oopamenus: 18.01.2023).
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BriHYXI€HHO y>XECTOUCHHBIA PEXHM COJEpKaHMUS CTal MMOXOAUTh Ha OJUHOYHOE
3aKIII0YeHne, 0COOEHHO TOT 12, KOT1a 3a00JIEBIINX KOBUIOM 3aKIFOUEHHBIX CPOYHO U30JIH-
pOBAJK OT OCTAIBHBIX M MTOMEIIAIN Ha KapaHTHH. B CB3M ¢ BBeeHHEM JIOKAayHa BO MHO-
TUX CTPaHaX TaKXe BBIPOCIIO BPEMs HaXOXKJEHUS B MPEABAPUTEILHOM 3aKITIOUCHUH H3-32
MIPUOCTAHOBKH JESATEIHHOCTH CYJOB TPUCSHKHBIX W 3aJEPKKH CyNEOHBIX CITyIIaHUH
(Hewson, Shepherd & Hard, et al., 2020:568-570; Johnson, Gutridge & Parkes,
etal., 2021).

[Tangemus mpuBena K CTpECCY U POCTY TPEBOTH Y 3aKIIOYCHHBIX TAKXKE U B CBSI3H C
PUCKOM T ce0sl M OJM3KUX MM JIIojie 3apa3uTbes wiu ymepets or COVID-19. Takwue
OTIACEHWSI COMTPOBOKIAINCH YyBCTBOM BHHBI ¥ TEX U3 HUX, KTO CMOT «IIEPEKUTEHY 3a00I1e-
BaHHUE, B TO BPEMs KakK MX OJHM3KHE OT KOpPOHABUpYyca CKOHUAIHCh. OrpaHUYHUTEIbHBIC
Mepbl BHYTPH TIOPEM MOBIUSUIIA U HA OPTaHU3AIIHIO JICUSHUS 3aKITFOYCHHBIX, CTPAIAIOIIIX
MICUXWYECKUMH WM HapKOJOTUYECKHUMH PAcCTPOWCTBAMHU, MOTPEOHOCTH B KOTOPOM
TENENICUXNATPUs HE MOTJa obecredynTh B moiHOW Mepe (Johnson, Gutridge & Parkes,
etal., 2021:3-5). Bce aTi HeraTuBHBIE (akTOPhI IpUBEIH, inter alia, K TFOpEMHBIM OyHTaM
B CIIIA, bpasummn, Benecyane u Urannu (Johnson, Gutridge & Parkes, et al., 2021:5).

3HAUYUTETHFHOE YUCIIO MCCIICMOBAHUIN TIOCBSAIIACTCS W3YUCHHUIO BIUSHUS MaHICMUH
COVID-19 na MeauuuHCKIX pabOTHUKOB, KOTOPBIE BO BCEM MHUPE CTAIKUBAIOTCS ¢ HEOO-
XOJIMMOCTBIO JIeuuTh manueHToB ¢ COVID-19 noTeHnuaibHO ¢ U3AepKKaMH s UX c00-
CTBEHHOTO 310poBbsi. OHH OKa3bIBatoT moMoIpb manueraTam ¢ COVID-19, gacts u3 koto-
PBIX, HECMOTPSI Ha BCE YCHJIUS, YMHUPAET, YTO, HECCOMHEHHO, CKa3bIBACTCSA Ha MX OOIIEeM
MOPaJTBHOM COCTOSIHHH M PEHIMMOCTH IPOJIOIKATE CBOIO paboTy. MHOTHE MEIUITMHCKUE
pabOTHHKY B Havaje MaH/IEeMUH CTaJKHBAJINCh C STUMHU POOIeMaMH B HETIPOCTHIX yCIIO-
BHSIX, KOTJ]a OTCYTCTBHE HEOOXOIUMBIX PECYPCOB M JIOCTYTIA K CPEICTBAM WHIUBUIYATb-
HOW 3allIUTHI CO3/1aBaJIO ISl HUX JOMOIHUTEIBHYIO HATPY3Ky. DTO O0CTOSTENHLCTBA, CPEIU
MIPOYHX, ¥ 00YCIOBIUBAIOT I METUITTHCKIX PAOOTHUKOB BRICOKHI PUCK BOSHUKHOBEHUS
U Pa3BUTHS [TPOOJIEM C IICUXMYECKUM 37]0POBBEM.

st u3ydeHus COCTOSIHUS TICUXUYECKOTO 30POBBS MEAUIIMHCKUX PAOOTHHUKOB BO
BpeMs MaHAEMUU MEXIYyHApOJHas TpyIa WCCIeN0BaTeNel MpoBella CUCTEMATHYECKUN
0030p 1 aHamu3 myOonuKaIui, oTHocsAmuxcs k 2020 T., ¢ pe3yJbTaTaMi HCCISIOBAHHMA, B
KOTOPBIX COOOLIATIOCH O MPOoOJIeMax ¢ MCUXUYECKUM 3A0pOBbEM, OXBaTUBLINX 53784 ye-
JIOBEeKa, OONBIIMHCTBO M3 KOTOPHIX (75 %) COCTaBIISLTU KEHIIWHEI. M3 BCceX M3y4YeHHBIX
nuit 27,9 % npeacranisiin Bpauu, 43,7 % — meacectpsl U 7,0 % — Muaaammui Me TMIIMHCKUI
TIepCOHAIL.

B MeTanananuse ObUIH ITPEICTABJICHBI ICBITh UCCIICIOBaHMI, TPOBEACHHBIX B KuTae,
yeTbipe — B Utanuu, o tpu — B Uuauu u CIIIA, no na — B ABctpanuu, Henane, Upane u
Caynosckoit ApaBum u 1o ogHomy u3 Kanmanel, Erunra, ®panmuu, Mamu, Hopserun,
[Monbim, Omana, Cepoun, Mcnanuu, FOxuoit Kopen u Typuuu. Takas mmpokas reorpa-
(s MO3BOIISAET JOCTATOYHO MOJTHO OIICHUTH MOCIeACTBUSA r1obansHol nanaemun COVID-
19 mpuMEeHUTENHFHO K PacTIPOCTPaHEHHOCTH HApYIIEHUH ICUXUKH CPeId MEANIIMHCKHX pa-
OOTHHKOB.

BrisiBneHHass wuccienoBarensiMH COBOKYIHAs PacHpOCTPAHEHHOCTh IICUXHYECKUX
HapYyIICHWH — MMOCTTPaBMATHIECKOTO CTPECCOBOTO PacCTPOMCTBA, TPEBOTH, JNETIPECCHH U
muctpecca — coctapmia 49, 40, 37 u 37 % coorBercTBeHHO. Ha ypoBEHBL TPEBOTH M Jie-
MPECCUU B 0OCOOCHHOCTH BIUSIOT MHOTHE (DAKTOPBI, IPEXK/Ie BCEro, CTpax HHOUIIMPOBAHUS
BO BpeMsI KOHTaKTOB C MAIUEHTaMU H BO3MOXHOCTh «IIPUHECTH» WH(EKIIUIO B CBOIO CE-
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MbI0. MeauuuHcKre pabOTHUKH COOOIIAN ¥ O HEYBEPEHHOCTH B TOM, OyET JI OpTraHu-
3a1usi, B KOTOPOi OHU paboTaroT, 3a00TUTHCA 00 X HYKAaX, eciau oHH 3apassrcst COVID-
19. JlomoMHUTENBHO OHHU YKa3blBaIW Ha YCHJIMBAIOLIME YyBCTBO TPEBOTH HU3MEHEHUS B
CBOWX JIOJDKHOCTHBIX 00SI3aHHOCTSIX M CBEPXYPOUYHYIO pabOTy, a TAK)KE CTUTMATHU3AIUIO CO
CTOPOHBI 00IIECTBA U3-32 ONACEHUH OKPY’KAaIOIIUX, YTO IO MPUYUHE CBOEH pabOThl OHU
MOTYT CTaTh HCTOYHUKOM 3apaKCHUSI.

HccnenoBanus MoKas3aid, 9TO METUITHHCKHE PAOOTHUKY 60iee CKIIOHHBI K Pa3BUTHIO
JIETIPECCUBHBIX CUMIITOMOB, KOTJ]a OHU Pa0OTalOT «HA MEpe0oBOW» M HEMOCPECTBEHHO
Y4acTBYIOT B €)KETHEBHOM JIEUEHUH U yxoje 3a nanuenramu ¢ COVID-19. B rpynne no-
BBIIIEHHOTO PHUCKA OKA3aJINCh, B YaCTHOCTH, MEIUITUHCKUE CECTPHI, Y KOTOPBIX CHMIITOMAa-
THKa TPEBOTH U JENPECCUH YCHUIMBAIUCH MO CPABHEHUIO C IPYTMMH KaTeTOPUSIMHU MEIH-
nuHCKOro nepconana (Saragih, Tonapa & Saragih, et al., 2021). [lomy4yeHHbIe pe3yabTaThl
TOBOPST O HEOOXOIMMOCTH BHUMAaHU K PO HIAKTHKE ICUXUYECKUX PACCTPOICTB Cpean
MEIUIMHCKAX PAaOOTHUKOB BO BpeMsI TAHAEMHH M OPTaHU3aIlUN OKa3aHMs UM HeoO0Xoau-
MOH IICUXOJOTMYECKOU U MICUXUATPUUECKON OMOIIIH.

I'oBopst 0 mpoOsiemax IICHXMYECKOTO 3I0POBbs, IOPOXKIEHHBIX HNaHAEMHEH

COVID-19 u orpaHIYUTENHHBIMU MEPAMU, HEITB3s1 000NUTH HCCIICIOBAHMSI, TIOCBSIIICHHBIC
YHOTPEOJICHUIO aJIKOTOJII M TICUXO0aKTUBHBIX BemiecTB (Roberts, Rogers & Mason,
etal., 2021).

B oTHOmIEHNM TUHAMUKN NOTPEOICHHS aJIKOTOJISI Pe3yIbTaThl TAKUX MCCIICAOBAHUN
HE BCEr/a COBMAJalOT, HO B LI€JIOM B HUX BBISBJIIEHA TEHACHLUSA K POCTY, U JOJS JIOACH,
yHoTpeOISIBILINX aJIKOT0JIb B 3TOT Mepuo/, Beipocna ¢ 21,7 no 72,9 % nacenenus. CpaBHe-
HHUE IAaHHBIX 32 HECKOJIBKO MECSIIEB WIM 3a NPEAbIAYIIUI MaHIEeMHU ToJ ¢ BPEMEHEM
JIOKJayHa TTOATBEPINIIO ATy TeHAEHITHIO. B mpyrux paborax moys Tex, KTo coolrmmanr 06
yBEIUUEHUN MOTPEOJICHHS aJKOTOIs B IIEPUO]] HaHJeMUH, OblIa OOJIbILE TOJU OMPOIIEH-
HBIX, COOOIIABIINX O MPOTHBOIOJIOKHOM [IOBEJCHUH.

BrusiBiieHHBIME (haKTOpaMU PHCKA TIOBBIIICHHOTO TOTPEOJICHHUST alIKOTOJIsl BO BPEeMs
nangemun COVID-19 okazanuce, cpeu mpoyux, MPOKUBaHUE B OTMHOYECTBE, MY>KCKOU
T0J1, TIO>KUJIOH BO3pacT, HOTepsl J0XO0/1a WK OTCYTCTBUE pabOTBHI, III0X0€ (HPU3UIECKOE 3110~
pOBBE (M30BITOYHEIN BEC), CTpax, TUCTPECC W HAPYIICHHS IICHXUIECKOTO 3J0POBhs (Tpe-
BOXKHOCTbD, Jlenpeccusi). IMeHHO aerpeccus Obljla CaMbIM PacIpOCTPaHEHHBIM PACCTPOM-
CTBOM IICUXUKH, CBA3aHHBIM C yIIOTPeOIEHUEM AJIKOTOJIS.

B oTtHOmIEHNM moTpebiieHHsT HAPKOTHKOB JUHAMHKA Obljla COBEPIIEHHO OJIHO3HAY-
HOW: BO BpeMs MaHIEMHH OHO BBIPOCIIO. YBEIWYEHHE, [0 JAHHBIM DPa3HBIX aBTOPOB,
coctaBisuio oT 5 10 13,3 %. B mepuon nokaayHa uccienoBareny 3aQUKCHPOBAIN POCT
oOpalieHnii B OTAeNICHHS HEOTJIOKHON METUIIMHCKONW MOMOIIH B CBS3U C YIOTPEOJICHHEM
HapKOTHKOB. MHorue (hakTopbl pucKa JUIS MOTPEOJICHHsSI HAPKOTHKOB B I[EJIOM COBIAIN
CO CBA3aHHBIMH C yMOTpeOJeHHueM ankorois (MY>KCKOW IIOJ, IUIOXOe (HU3MYECKoe
30POBbE, NMPOXKMBAHUE B OJMHOYECTBE, TPEBOra, NENPECCHUs, OTCYTCTBUE COLMAIBHON
TTOAEPIKKU U Jp.).

Hano orMeTuts, 9T0 M3y4eHHE IrI100aTbHBIX COMMATBHO-TICHXOIOTHIECKUX MOCIIE-
CTBHH MAHIEMHH U €€ BIMAHUS Ha ICUXUIECKOE 3T0POBBE JIIOACH MPEJOCTaBISET MLHUPO-
KHH [IPOCTOP U1l KpUMHHOJIOTMYECKHX uccienopanuil. K npumepy, *eHIMHBL, JeTH, I01-
POCTKH, JIIOAY MPEKIOHHOTO BO3PacTa OJHOBPEMEHHO SIBIIIOTCS JTUIIAMH C TIOBBIIIEHHON
BUKTUMHOCTBI0. OOWTaTeNH TIOpEM M APYIHX MECT MPHHYIUTEIBHOTO COACPIKAHHS,
HaIpoTHUB, B OyAylIeM MOTYT MPOAOJKUTH CBOIO KPUMHHAIBHYIO AEATEIBHOCTh, BHOCA
BKJIaJl B CTPYKTYPY ¥ JUHAMHUKY IPECTYIIHOCTH.
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KpuMuHOIOTHS M3ydaeT MPECTyMHOCTh BO MHOTHX acleKTaX, W HeOIaronpusTHOe
BIIUSTHHUE TTOTPEOJICHHS AIKOTOJIS U HAPKOTHKOB — OJTHO U3 HUX. JJaBHO yCTaHOBIIEHA CBSI3b
STHUX COIMATBFHBIX JI€BHALINN CO MHOTHMHE BiIaMu ripectytuieHuii (Kearnes, Reily & Valle,
2015:21-30; Garcia, Pérez-Garceles & Osuna, et al., 2021). AHanu3 HOBBIX peayinii, BKITFO-
Yasi IOJUTHKY TOCYAapCTB B OTHOIICHUH MPOAAKHU AIKOTOJIS BO BpeMs MaHeMUH, OyaeT
CIIOCOOCTBOBATE pa3paboTke Oosee 3P PEKTUBHBIX MPEIYTIPETUTEIIBHBIX MEP.

BauMaHus KpUMHUHOJIOTOB TPEOYIOT H3MEHEHHUS B CTPYKTYpe U AMHAMHUKE MPECTYII-
HOCTH, nopoxaeHHbIe manaemueit COVID-19 B nenom; mosiBIEHNE HOBBIX BUIOB IPECTYTI-
JICHUH U YCIIOBHS, CITOCOOCTBYIOIINE MIX COBEPIICHNIO; ()aKTOPHI BAKTUMHOCTH M, KOHEYHO
e, Mepbl MPOPIIAKTUKY B YCIOBHUAX II100aIEHOTO KPU3HCA.

IlepBsbie ypoxu nangemuun COVID-19

Bpewmsi, mpomeniee ¢ Havana HaHIEMUH, HE TOIBKO a0 MPUMEPHI (P PEKTHBHBIX
NEHCTBHUI TIO TIPEIYNPEXISHUIO TI00aTBFHOTO PACIPOCTPaHEHHs BUPYCa, HO M MOKA3aJI0
cirabble MecTa OOIIECTBEHHOTO 3APABOOXPAHEHHS B IIEJIOM PSJie TOCYIapCTB M MEXKIyHa-
POJIIHO CUCTEMBI pearnpoBaHUsI Ha OMACHbIE HHEKIIH.

K ypokam manzeMuu, cpeau MpoOYHX, OTHOCHTCSI BaYKHOCTh CBOEBPEMEHHOH MH]ODP-
MaIuH 0 TIOSIBIIEHUH HOBOH 0Oone3Hu. Ha HEKOTOPBIX MOJENAX paclpoCcTpaHeHHs BUpYyca
OBLIIO TIOKA3aHO, YTO €CJIH OBl MEXKYHAPOIHOE COOOIIECTBO OBLIO Cpa3y MPOUH(OPMHUPO-
BaHO 00 ATOM M MPeNNpPUHSIO0 HEOOXO0AUMBIE IPOTUBOIIHIEMHUYECKHE JCHCTBHS, TO pac-
npoctpanenre COVID-19 ynanock 0bl cyniectBeHHO cokpatuTh (Forman, Atun & McKee,
et al., 2020:577-578).

E1e omHUM ypOKOM CTajio 0CO3HaHUE HEOOXOMMOCTH MEXKTyHAPOIHOTO COTPYTHH-
YecTBa M KOHCOJIMAMPOBAHHOTO OTBETA HA MaHAEMHUI0. MexXTyHapoJHbIe MEIUKO-CaHH-
tapubsie npaBuia (International Health Regulations, IHR), npunsateie Ha 58-# ceccueit
BcemupHoii accambren 3apaBooxpanenus 23 mas 2005 1.2, okazanuck Hed(hHEeKTHBHBIM
MPaBOBBIM JOKyMeHTOM B 60pr0e ¢ mannemueir COVID-19 u HyxaatoTcsi B 0OHOBJICHUH.

Henu [TpaBumn cocTosT B «IpeA0TBPAIIEHHUH MEXIyHAPOTHOT'O paCIpOCTpaHeHus 00-
JIe3HeH, MpeTOXpaHeHn! OT HHUX, 00phOe ¢ HUMHU ¥ MPUHATHN OTBETHBIX MEp Ha YPOBHE
OO0IIECTBEHHOI'0 3[paBOOXPAHEHUS], KOTOPhIE COM3MEPHMBI C PUCKAMHU JJIS 30POBBS HAce-
JICHWSI ¥ OTPpaHUYEHbI UMHU U KOTOPBIE HE CO3/IAI0T M3IIUIIHUAX MPETSATCTBUHN TSl MEXTyHa-
POIIHBIX TIEPEBO30K M TOPTOBIM». B coorBercTBhY C [IpaBmmaMu yrpo3sl it 0OIIECTBEH-
HOTO 3/IpaBOOXPAHEHUS He OTpaHHMYCHBI KOHKPETHBIMU 3a00JICBaHUSIMH B TPEOYIOT OT TOC-
YAapCTB Pa3BUBATh CBOM COOCTBEHHBIC MEXaHU3MbI PEardpOBaHMSI Ha BCIBIITKYA HH(EKIIH-
OHHBIX 3a0oieBanuii. Poms BO3 cocTouT B monmydeHHH HEOPHUITHATHHON HHGOPMAIHH O
TAKUX BCHBIIIKAX, ONPENEICHUH, TPEJCTABISIOT JIM OHM YpPE3BBIUANHYIO CHUTYAIHIO
B 00MacTH OOIIECTBEHHOTO 3[paBOOXPaHEHMsI, UMCIOIIYI0 MEXAYHAPOJHOE 3HAYCHUE, U
OIyOJTMKOBaHUH PEKOMEHJIAINI, He UMEIOIINX IOPUANYECKH 005S3aTEIBHOTO XapakTepa.
Takoil mpaBOBO MEXaHU3M OKa3aJICAd HEIOCTATOYHBIM JIsl IPOTUBOJAEHCTBUS MAHIEMHUU,
W B JIUTEpaType MOSBIIUCH MPEIJIOKEHNSI 0 HEOOXOJUMOCTH pa3pabOTKU MEXKITyHapOI-
HOTO JToroBopa o 6boproe ¢ manmemusimu (Lee & Yeh, 2020; Hannon, Hanbai & Lehtmaki,
etal., 2022:e1232-e1233).

25 Pesomonnss WHA 58.3. Pesxum pocrtyna: https:/www.un.org/ru/documents/decl_conv/conventions/pdf/
health regulations.pdf (zaTa o6pamenus: 22.01.2023).
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[ManeMus Takke BEICBETHIIA CIIA00CTH CUCTEM 3PAaBOOXPAHCHHUS B OT/ICJIBHBIX CTPa-
HaX, BKIJIIOYasi HEJIOCTATOYHOE BHHMaHUE K TPYAY BpPaueOHOTO M MEIUIUHCKOTO IepCOo-
Hama. Tak, HA OCHOBaHWH HM3YYEHHS OIBITA U MHEHUH MEIUIIMHCKINX PabOTHHKOB, OCY-
MIECTBIISABIINX CBOIO JESITEIFHOCTh KaK BO BpeMs TMaHIAEMHUH, TaK W IPEIIICCTBYIOIIIX
AMUAEMUHN TaKNX MHQEKIMOHHBIX 32a00JIeBaHNH, KaK aTUIIMYHAs MTHEeBMOHUS Wi SARS,
CBUHO# rpur, 900j1a 1 HEKOTOPHIX APYTHX, OblJIa BRIABIICHA HEOOXOIUMOCTD PsIia YIIpaB-
JIEHYECKUX PEIICHUH HEe TOJBKO 1T MUHUMHU3AINH HETATUBHOTO BO3ICHCTBHSI TIAaHICMHUH
COVID-19 Ha HuX, HO U JJI1 OKa3aHHs KAYeCTBEHHOW MEIUITMHCKOM moMOoIH. Tak, pyKo-
BOAMTEISIM 3IPABOOXPAHECHUS U MEIUIIMHCKUX OpPTraHU3alfil ciemyer o0ecrnedynBaTh Me-
TUTTTHCKHWN TTePCOHAN HAIJISKAIIMMHA CPEICTBAMH 3aIIUTHI, OPTaHU30BEIBAThH 00yICHHE, B
TOM YHUCJIC U Ha pabodeM MecTe, ynpariiaTh paboueli Harpy3Kou, npeaycMaTpuBasi J10CTa-
TOYHBIE TIEPUO/IBI OT/IbIXa M BOCCTAHOBIICHHUS, YTOOBI CMSTYUTH ITOCIEACTBHS YCTAIOCTH U
BBITOpaHUs, IPU3HABATh M YYUTHIBATh KOHKYPHPYIOIIHE TPeOOBAaHUSI MEXKIy padoTol u
CEMEHHOW JKU3HBIO CBOMX IMOJAYMHEHHBIX. TpeBora, MUCTpecc U APyTrue HETaTUBHBIC I10-
CJIEJICTBHSL MOTYT OBITh CMSTYEHBI C MMOMOIIBIO B3aMMHOM MOJJIEPKKHU KOJIIET, COKpaIlie-
HUS CITy9aeB pabOThI B OAMHOYKY, a TAK)KE ITyTEM OPTaHU3aINH PETYJIIPHBIX KITMHHIECKHX
KOH(epeHIu IS COBMEeCTHOro obcyxaeHus Tpyaubix pemenwii (Billings, Ching &
Gkofa, et al., 2021).

B 3T0i1 cBS31 BBICOKA POJIE HAYYHBIX UCCIIECIOBAHUN B 00ECTICUCHUH JIy4IIeTO TOHH-
MaHHUS BIHSHUS (aKTOPOB, MopokAeHHBIX anaemueit (Holmes, O'Connor & Perry et al.,
2020:547-560), Ha neATENTLHOCTH HAITMOHAIBHBIX CITYKO 37paBOOXPaHEHHUSI C IICIIBIO OTIpe-
JICIICHUS IPUOPUTETOB U HAIIPABICHUH UX JIEATEIEHOCTH B KPU3UCHBIX YCIOBUSX.

3akjoueHmne

Meper o 00prOe ¢ KOpPOHAaBHPYCHOW WH(QEKIMEH BKIIOYAIM IMHPOKHN HaOOp
CPEICTB, Cpear KOTOPHIX, 110 MOHSATHRIM IPHYUHAM, TIEPBEHCTBOBAIIN MEPHI METUIIMHCKOTO
Y KapaHTUHHOTO XapaKTepa, HO, YTOOBI UX YCIICIIIHO PEaIn30BbIBATh, TOHAJ00MIICS B CPOU-
HOM TIOPS/IKE COOTBETCTBYIOIIUI MPAaBOBOW pexUM. Mepbl PaBOBOTO XapakTepa ObLTH
HampaBJIeHbI, MPEX/E BCETO, HA CTPOTOE COOMIO/IEHNEe KapAaHTHHHBIX OTPaHWYeHHHA U Ha
MIPUBJICUCHUE K IOPUIMYECKON OTBETCTBEHHOCTH HapYIIHUTENEH TaKWX OTpaHWICHUH.
[Nangemus kopoHaBHpYycCa CTala, B IPSIMOM CMBICIIE CIIOBA, HOPMOTBOPYECKHM (DAKTOPOM,
Mpr4eM, TIOJBEPIJINCH €€ BIMSHUIO, TPEX/IE BCETO, OTPACIH NMEHHO MyOIIMYHOTO MPaBa.
[IpaBoBBIC MEPHI MPOTUBOACUCTBYS KOPOHABUPYCHOM MH(MEKIINY TPUMEHUIUCH KaK opra-
HaMHU 3aKOHOJIATEIHHON, TaK U UCHOJHUTEIHHON BIIACTH, BKIIIOUAS aKThl BEJOMCTBEHHOTO
HOPMOTBOPYECTBA.

[Tangemust KOPOHABUPYCHON MH(PEKINHU cTajla TI00aJbHBIM COOBITHEM HEraTHBHOTO
XapakTepa, KOTOPOe MOBIUSIIO aOCOIOTHO HAa BCE CQEephbl UEIOBEUYCSCKON aKTUBHOCTH BO
BCEM MHpE, BKIIOYAs TPaBOHAPYIIEHUS, IPECTyITHOCTh U 00pb0y ¢ Heil. [Ipumeroli Bpe-
MEHHU CTajla TaK Ha3blBacMasi «KOBUA-NIPECTYMHOCTb»: MNPECTYIHOCTb, KOTOpas U3MEHU-
JIach M Ka4eCTBEHHO, W KOJWYCCTBEHHO ITOJ BIMSHUEM KOPOHABHPYCHOW mHGpekmmu. B
CTPYKTYpPE 3TOH KOBUA-TIPECTYIMHOCTH BBIICISIOTCS KHOEPIPECTYILNIEHUS COOTBETCTBYIO-
el HarpaBICHHOCTH, BKITIOUAs paclpocTpaneHne heHKoBoi HH(POpMAaITIH; MOIIICHHIYIC-
CTBA, IIPHU KOTOPHIX (paTbCUPUITUIPOBAHHEIM MIPEIMETOM CAEIOK BBICTYIIAIH CPEACTBA HH-
JMBUAYAJIbHOW 3alllMThI, CAHUTAN3epbl, MEIMKaMEHTHI, amnmaparsl UBJI; HacuibCcTBEHHbBIE
MPECTYIUICHUS] B OTHOIICHUH YWICHOB CeMel U OJIM3KUX JIUI], POCT KOTOPBIX OBLI CIPOBO-
LUPOBAH KECTKUMH OIPaHUYUTENBHBIMUA MEPaMH U 3alPETOM IMOKHJIATh CBOU KUJIMILA.
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[NanmeMuss KOpOHaBUpPYCaA U €€ MOCICACTBHS, a TAKKE MEPhI MPOTUBOICHCTBUS KO-
BUJIy OKa3alld cephe3Hoe (U, 3a4acTyl0, HEraTUBHOE) BIHSHUE HA TICHXUYECKOE 3I0POBbE
YeNoBeKa, YTO, B CBOIO OYePe/ib, MOXKET CKa3aThCsl U Ha POCTE MPECTYIMHOCTH Yepe3 Kakoe-
To Bpems. [Icuxuyeckue paccTpoiCTBa, CIIPOBOIMPOBAHHBIC KAaK BHEITHUMHU OOCTOSTENb-
CTBaMU, TaK U MNOCJICACTBUAMU INEPEHECCCHHOTO KOBUA, MOTYT BBICTYIIUTHL TPUITCPAMU
pasauyYHBIX (TPEXJe BCEro, HACWIHCTBEHHBIX) MPECTYIUICHUH, YTO HEOOXOIUMO YUHTHI-
BaTh MPH IJIAHUPOBAHUN OOPHOBI C TIPECTYITHOCTHIO B OyIyIiem.
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MUHdopmaumoHHble U LM poBbIe TEXHOOMMKU
npu pacCMOTPEHUU YrosfiOBHbIX Aen CyaAoM
C yyacTueM npucsXXHbIX 3aceagareneun B Poccuun

A.A. Ilerpuxkuna’ =>4, T.I'. bopoaunosa'~, U.B. I'yoxo

CeBepo-Kaskasckuii pnman «Poccuiickuil rocy1apcTBEeHHBIA YHUBEPCHUTET MPABOCY TUS»,
2. Kpacnooap, Poccuiickas @edepayus
P<annapetrikina@yandex.ru

AnHoTanusi. Hanmare HHCTUTYTa MPHUCSIKHBIX 3aceqaTeliell B YroJIOBHO-TIPOIIECCYyaIbHOM IPaBe
CJIO)KHO TI€PEOCHUTH, TOCKOJIKY UMEHHO Yepe3 €ro CylIeCTBOBAaHUE PEan3yeTcsi BO3MOXKHOCTh y4a-
CTHS Hapoja B mporecce npasocynus. [Iponece GopMupoBaHUs cCKaMbU IPHUCSHKHBIX 3acenareneii 1 ux
HENOCPEACTBEHHOE YYaCTHE B pACCMOTPEHUH YTOJIOBHBIX JIeJT Ha IPAKTHKE BO3MOXKEH C UCII0Ib30BaHHEM
Pa3TUYHBIX HHGOPMALMOHHBIX TEXHOJIOTHH. B yCIIOBHSAX CTpEMHTENBHO MEHSIOIISHCS CONMaIbHO-TIO-
JIMTUYECKOM 00CTaHOBKH B OOIIECTBE yyacTHe NpeCTaBUTeNIeH Hapo/a B OTIPABICHUH IIpaBoCcyaAus Oe3
WCIIONIb30BAHMUS COBPEMEHHBIX MH)OPMAIIMOHHBIX ¥ H(POBBIX TEXHOJIOTHI HEBO3MOXKHO. Pacmmpenne
cepbl AeATETbHOCTH IIPUCSKHBIX 3acefaTesiel U pacipoCTpaHeHUE UX KOMIIETEHIIMY Ha KaTeTOPUH YTo-
JIOBHBIX JI€J, TIOICYAHBIX YPOBHIO HE TOJIEKO PETHOHAIBLHOTO, HO M PalOHHOTO 3BEHA, PEIOPEACITUIO
B KauyecTBE LIEJIM HCCIICJOBAHUS M3yYEHHE M aHAJIN3 NMPOOJIeM, BO3HUKAIOIIUX MPH (POPMUPOBAHHUU
COCTaBa KOJUICTUH MPUCSDKHBIX 3aceaTeliel H OpraHu3alliy UX JeITeIbHOCTH B CYI€OHOM pa30HpaTelb-
CTBC B TPAAUIIMOHHOM U JUCTAHIIMUOHHOM q)OpMaTC. B kauecTtBe 3a1a4 ONPCACJICHBI: BBISIBIICHUE IIPH I10-
Moy UHOOPMAITMOHHBIX U MU(POBBIX TEXHOJIOTHI NMPHYMH HU3KOH aKTHBHOCTH HACEJICHHS MO PealTi-
3alluM IMpaBa Ha y4aCTHUEC B OTIIPABJICHUH IPABOCY AW ; ONIPEACIICHUE CTPATCI U ITPOBCPKU KaHAUAATOB U
UX TOCTEIYIOIeH ITOATOTOBKH K yYacTHIO B CyIeOHOM 3acelaHWH; peIIeHHE OpTraHM3al[HOHHBIX
npobiieM pealn3anuy HOBBIX ()OPM AaHHOTO MHCTUTYTA YIOJIOBHOTO CYAONPOM3BOACTBA B Poccuiickoi
®enepanuu. [IpennpuHsaTa TONBITKa OOHOBIECHHSI HAYYHOU MO3HIIMH OTHOCUTENBHO Iporecca Gopmu-
POBaHUS U AajbHEHIIECH EATeIPHOCTH KOJUIETUH MPUCSHKHBIX 3ace/iaTelield B paMKaX YroJIOBHOTO CY0-
MIPOM3BOJICTBA Ha OCHOBE MMEIOMIMXCS IU(POBEIX H WH)OPMAIIMOHHBIX BO3MOXKHOCTEH. [IprMeHeHme
PE3yIBTATOB MPOAEIAHHON pabOThl BO3MOXKHO KaK JUIsl MPAKTHUYECKUX PaOOTHUKOB CYJeOHON CHCTEMBI,
TaK W Ul HUCCliefioBaTeneld B 00JacT yrojoBHOIO MPOIecca, YbM TPY/bl MOCBSIICHB! CTAHOBJICHUIO,
Pa3BUTHIO U COBEPIICHCTBOBAHHUIO MHCTUTYTA MPHCSHKHBIX 3acepaTteneid. MOKHO clenath BBIBOA, YTO
TpaHchopmanus GopM YroJIOBHOTO CyAOIPOU3BOJICTBA, IPOUCXOAIAS B COBPEMEHHOM MHpE, MOsBIIe-
HUE HOBBIX TEXHOJOTHMH, NPOHWKHOBEHHE NU(POBH3AIMH BO Bce c(hephl YETOBEUECKOH IKU3HM
CYIIECTBEHHO OTPA3WJINCh Ha F'€HE3UCE HAPOJHOTO MPEJICTABUTENLCTBA PU OCYIIECTBICHHH IPAaBOCY-
IIWSL TIO YTOJIOBHBIM JIeJIaM M CTaJlM €T0 HEOThEeMIIEMO YacThio, TpeOyrolIel MpaBOBOH ONPeaeIeHHOCTH.

KioueBble cioBa: IpejcenaTe’bCTBYIONIUM, JOCTYN TPaKAaH K OTIPABICHHUIO IPaBOCYIUS,
BEPIHKT, IPUTOBOP
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Information and digital technologies in jury trial
of criminal cases in Russia

Anna A. Petrikina'>'D<, Tatyana G. Borodinova'*, Irina V. Gubko

Caucasus branch Russian state University of justice, Krasnodar, Russian Federation
P<annapetrikina@yandex.ru

Abstract. It is difficult to overestimate the role of the institution of jurors in criminal procedural
law, since due to its existence the possibility of people's participation in the justice process is realized.
The process of forming the jury bench and their direct participation in criminal cases in practice is possible
with the use of various information technologies. In the rapidly changing socio-political situation in
society, the participation of representatives of the people in administaring justice is impossible without
modern information and digital technologies. The expansion of the scope of jury activities and extension
of their competence to the categories of criminal cases under the jurisdiction of not only regional, but also
district level, predetermined the study and analysis of problems arising in the formation of the jury panel
and organization of their activities in the trial in the traditional and remote format as the purpose of the
study. The following tasks are defined: to identify, with the help of information and digital technologies,
the reasons for the low activity of the population in realization of the right to participate in justice
administration; to determine the strategy for screening candidates and their subsequent preparation for
participation in court session; to solve organizational problems of implementing new forms of this
institution of criminal justice in the Russian Federation. An attempt has been made to update the scientific
position regarding the process of formation and further activities of the jury panel in criminal proceedings
based on the available digital and information capabilities. Implementation of the results of the work is
possible both for practitioners of the judicial system and for researchers in the field of criminal procedure
envolved with formation, development and improvement of the institution of jurors. It can be concluded
that transformation of forms of criminal proceedings taking place in the modern world, emergence of new
technologies, penetration of digitalization into all spheres of human life have significantly affected the
genesis of popular representation in justice administration in criminal cases and become an integral part
of it, requiring legal certainty.

Key words: court, information technology, chairman, citizens' access to administration of justice,
verdict, sentence
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BBenenune

COBpeMeHHBIe MMpeaACTaBJICHUA O JEMOKPATUH TOBOPAT O BKIOYCHUU NPECACTABUTE-
Jiei HapoJa BO Bce cdephl OOIECTBEHHOH KU3HH. MHaue peanu3anus npaB U 3aKOHHBIX
WHTEPECOB KaXKIOT0 IpakTaHWHA HAXOAMIIACh OBI IO/ TIOCTOSTHHOW yrpo3oit. CymiecTBo-
BaHUC CyJa IMPUCAKHBIX B OOIBIINHCTBE Pa3BUTLIX CTPaH MHUpaA MOAACPKUBACT 3TY HUJCHO
B chepe HAIMOHATBHOTO YTOJIOBHOTO CYIOIIPOM3BOICTBA.

Poccuiickas ®@enepanus Kak IpaBoBOE, COIMATILHOE JEMOKPATUUECKOE TOCYIapCTBO
HUMeeT ayTeHTHYHYI0 (OopMY CyJa C y4acTHeM MPUCSHKHBIX 3acelaTeseild, KoTopas Herpe-
PBIBHO coBepIeHCTByeTcs. OHAKO MyTh peOPMHUPOBAHUS BCET/Ia SIBISETCS CIIOKHBIM H
TPYAHBIM, Ha HETO OKa3aJil CYIIECTBEHHOC BIIMAHUEC YCIIOBUA ITaHACMUN KOpOHaBprCHOﬁ
nndexnuu (Covid-19), Henpocras conmaibHas U SKOHOMHUYECKast 0OcTaHOBKa. B 3akoHO-
JATeTbHON TPAKTHKE CIOKMIOCh MHOXECTBO TOJXOJ0B K ONpPEeNIEHUI0 IPaBHILHOCTH
Tpe6OBaHPII>'I, MIPEABABIACMBIX K MPUCIKHBIM 3aCCAATCIIAM, KOTOPBIC JOJI’KHBL OBITH CHUCTE-
MaTH3UPOBAHBI U HY)KJAIOTCS B COOTBETCTBYIOIIEH COBPEMEHHON HAay4YHOH OLIEHKE U 3a-
KOHOJATEIFHOM OTPaKCHUU. J[eATeThHOCTh JaHHBIX CYOBEKTOB YTOJIOBHOTO CYIOTIPOM3-
BOJICTBa HYXJIaeTCs B NepeocMbICieHuH. HoBbIN 1MOAXo/ MOMKEeH ObITh MPUMEHEH U K
OIIEHKE Pe3yJIbTaTOB MPABOCYIHS C yIaCTHEM MPHUCSKHBIX 3aceaTeleH.

Cno’XKHOCTH aJMHUHHUCTPATHBHO-TEPPUTOPHAILHOTO JI€J€HUS, TPYIHOJAOCTYIHOCTb,
YAaJeHHOCTh OT/ICIBHBIX HACEJICHHBIX IMYHKTOB OT PAllOHHBIX U PErHOHAIBHBIX LIEHTPOB
HE JOJDKHBI CKAa3bIBATHCA HA OOCTYIIC I'paKJaH K MPaBOCYAWUIO C YHACTHUEM IPUCAKHBIX.
[TosTOMY Tak HEOOXOAMMO MPEAYCMOTPETH MPUMEHUTEIBHO K 3TUM CIIydasM TpaHcgop-
Manuro 1 qudepeHnnannio HeeleayeMoH YToJIOBHO-TIPOIIECCYATTEHON OPMBL.

HeBo3moxHO He 3aTPOHYTH BOIIPOCHI, CBA3AHHLIC C IMOABJICHUCM HOBBIX NJHUCTAHIIA-
OHHBIX (hOpM PabOTHI Cya MPHUCSHKHBIX, C MPUMEHEHUEM COBPEMEHHBIX WH(OPMAIMOH-
HBIX M OHU(POBBIX TEXHOJOTWHA. 3a4acTyl0 C HUMH CTAJIKHBAETCs JI000E roCcyaapCcTBO,
CTpeMsAIIeeCd B HCIIPOCTBIX COIMMAJIbBHO-OKOHOMUYCCKUX YCJIOBHAX K 3aKOHHOMY, 00BeEK-
THBHOMY, OECTIPUCTPACTHOMY U CIIPaBEATNBOMY Pa3pelIeHHIO YTOIOBHBIX JIEJ] C y4aCTHEM
HapoaHoro 31eMenTa. [lonpoOHBIi aHaIN3 3TUX TPYAHOCTEN TTOMOKET BO MHOTOM HX pa3-
PElICHHTO.

Henp3s urHOpHpOBaTh M TOT (HaKT, YTO MCCIAEAYEMBIH HHCTUTYT YTOJIOBHO-IIPOIIEC-
CyaJIbHOT'O IpaBa MO/IBEPIaeTcsl HEMPEPHIBHO aHAIN3Y CO CTOPOHBI HE TOJBKO 3aKOHO/a-
TEJBHBIX U Cy/I€OHBIX OPTaHOB BIACTH, HO M PETYJISIPHO 00CYKIAETCS yIEHBIMA 1 TTPAKTH-
YEeCKUMH pPaOOTHHKAMHE, YTO [€JaeT BBHIOPAHHYIO TEMYy HCCICIOBAHUS aKTyaIbHOU
Y 3HAYUMOI.

MeTOI[LI H JAaHHBIC

HccnenoBanue ocyniecTBICHO Ha OCHOBE aHann3a (yHIAMEHTAIbHBIX U JUCKYCCH-
OHHBIX TIONIOKEHMH YroJOBHO-TIPOLECCYaNbHOTO MpaBa, HOPMATHBHOTO MaTepHaa'.

! Criminal Procedure Code of the Russian Federation. Pexxum mocrtyma: http://www.consultant.ru/document/
cons_doc LAW 34481/ (nara obpamenus: 12.10.2022).
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Hcnonb30BaHbl METOB! AUAIEKTUYECKOTO MO3HAHMS, OOIIEHAYYHbIE U YaCTHO-HAYYHBIE
METO/BI.

B nensx ykpemineHHs IeMOKpPaTHYECKUX Hadasl IPaBOBOrO IOCYAapcTBa, oOecrede-
HUS OTKPBITOCTH, TOCTYITHOCTH POCCHIICKOTO CYAOMPON3BOICTBA TPaXKIaHaM MPeT0CTaB-
JICHO IPaBO Ha y4acTHe B OTNPABICHUHU MIPAaBOCYAUs, KOTOpoe 3akpemieHo B Konctutyuu
Poccwuiickoii ®eneparmu (cTaThs 32)°.

Cya npuCSKHBIX SIBISETCS MPOIECCyanbHOM (opMoii cyaeOHOro pa3OuparenbcTBa
(Anzia & Berry, 2011), no3Boisifonieit rpakjaHaM peann3oBaTh MpUHAAIekKaIee UM KOH-
CTUTYLIMOHHOE IPaBO MyTEM HEMOCPEICTBEHHOI'0 YUacTHs B Cy1eOHOM pa30upaTenbCTBe.
[Ipu 3TOM 3aK0H HaJENSI€T UX TAPAHTHUSAMHU HE3aBUCHMOCTH U HENIPUKOCHOBEHHOCTH TIPO-
(heccHOHANBHBIX CYJIeH, a TPUHATOE MU PEILICHHE — BEPAUKT — BJICUET IPaBOBbIE TIOCIIEA-
CTBHS, BJIUSIOIINE HA COAEPIKAaHUE IPUTOBOPA Cya.

OOpareHre 3aKOHOAATENS K YKPEIJICHNIO MTO3ULIMH HApOIHOTO MPEeACTaBUTEIbCTBA
B OTIPABICHUH MPABOCYAMS B YTOJIOBHOM CYJOIPOM3BOACTBE MPOJUKTOBAHO OCTPOH CO-
MaNbHOM HeoOxomumocThio (Garvey et al., 2004).

ITo marabIM Poccutickoro madopmanpmonHoro areHTcTBa «HoBocTny, O6mecTBeHHas
ITanata Poccuiickoit denepanuu npoesa UccileOBaHUE MO FKCIIEPTU3E COLIMAIBHO 3HAYU-
MBIX 3aKOHOTIPOEKTOB M MHBIX MTPABOBLIX HHUIIMATUB B pexKUMe OHJaiiH ¢ nexabps 2020 roxa
1o staBapb 2021 rona. B Hem npunsiu yuactue 1483 uenosexa u3 80 cyobektos PO’

Tabauya 1. OTHOLIEHHE TPAXKAAH K HHCTUTYTY MPUCSKHBIX 3acenaresieid B Poccuiickoii ®exepanuu

MHeHHe rpaxIaH Iokazareas, %
PenieHus1, BBIHECEHHbIE CYZIOM C YUacTHEM MPUCSHKHBIX, OoJiee crpaBeIBbIC 56,5
['0TOBBI IPHHSTH YYACTHE B CYJIC B KAUECTBE MPHUCSHKHOTO 50
Ortkazayick Obl OBITh IPHUCSKHBIMU 24
3aTpyAHSIOTCS C OTBETOM 25

Table 1. The attitude of citizens to the institution of jurors in the Russian Federation

Opinion of citizens Indicator, %
Those who believe that the decisions made by the jury are more fair 56,5
Those who express their willingness to be a juror 50
Those who refuse to be a juror 24
Those who find it difficult to answer 25

CripaBeNTUBOCTD KaK dTHYECKAasl KaTeropus, a Takxke HeoOXoaumMoe U 00s3aTeIbHOe
TpeOOBaHKUE K MPUTOBOPY HEPA3PBIBHO CBSA3aHA C IICHHOCTSIMHU OOINECTBA U SIBJIICTCS €ro
HPaBCTBCHHBIM OPHUCHTHUPOM B OIPECICHHYI0 HCTOPHYECKYIO 3MM0XYy. FIMEHHO MO3TOMY
OOJIBIINHCTBO rpaxaaH Poccun YBaXXaroT U JOBEPAIOT TEM HTOI'OBBIM CYII66HBIM pemie-
HUSM, KOTOPBIC OIPEIEISIIOT BCIO JABHEHIYI CyAb0Oy 4YeloBeKa, TNIe MMEJIO MECTO
HapOJHOE MPEACTABUTENBCTBO.

[Tudpa, cBUAETENLCTBYIONIAS O TOM, YTO MOJIOBUHA OTMPONICHHBIX TOTOBA YYaCTBO-
BaThb B KA4YECTBC IMPUCIKHBIX 3aC€ILaTCJIeI>'I IIpu paCCMOTPECHUHN YT'OJIOBHBIX AL B CYyAC, I'0-
BOpUT 00 YCJIOBHO YCTaHOBHUBIIEMCS OallaHCE MEXAYy TEMH, KTO BEPUT B MO3UTHBHBIC
gepTHl ucciemyemoro uHcTuTyTa (Popova, 2004), 1 muiramMu, B TOM YUCIIEe 00JIaIaloIuMU

2 Koncruryuus Poccuiickoii ®eepanuu (IIpUHATa BCeHapOAHbIM rojocoanieM 12.12.1993 ¢ usmeHeHUAMH,
onoOpeHHBIMH B Xome  obmiepoccuiickoro  rojocoBanus  01.07.2020).  Pexum  pmocryma:
http://www.consultant.ru/document/cons_doc LAW 28399/ (nata obparuenus: 02.10.2022).

3 Hccnenosanue: MOJIOBMHA POCCHSIH T'OTOBBI CTaTh mpucskHbME // PUA Hopoctu. 13.05.2021. Pexum
noctyna: https://ria.ru/20210513/prisyazhnye-1732063346.html. (nata oopamenus: 02.10.2022).
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npodecCHOHANBHBIM U SKCIIEPTHBIM MHEHUEM 110 JanHoMy Bompocy (Terekhin, 2018), BbI-
CKa3bIBAIOLIMMHUCA 32 MOJHYIO €r0 JIUKBUAALHUIO.

AHanmm3upys MOlydeHHbIE CTATUCTHYECKNE JTAaHHBIE, HENb3sl HEe 3aMETHTH TOT (aKT,
YTO YMCJIO HEraTHBHO HACTPOECHHBIX HAa yYacTHE B KaUueCTBE MPUCSIKHOTO B YTOJIOBHOM CY-
JOTIPOU3BOICTBE U T€X, KTO 3aTPYAHSAETCS C OTBETOM, MPAKTUUECKH OJUHAKOBO. [Ipu aTOM
OYeHb Ba)KHO, 9TOOBI y KOKIOT0 WIeHa COBPEMEHHOT0 00IIecTBa ObliIa CBOS TPaKJaHCKas
TTO3UIIHS TI0 TAHHOMY BOIIPOCY, TIOCKOJIBKY PaBHOAYIITHOE U 0e3pa3IndHOe OTHOIIEHHUE T0-
POXIaeT MPaBOBOH HUTHIIM3M U CIIOCOOCTBYET Xaocy.

B cBs3u ¢ 3THM pelieHre 3aKOHOAATENs 0 PACIIMPEHUH cephl IeITeIbHOCTH MpH-
CSDKHBIX 3acefareliell BUAUTCS 000CHOBAaHHBIM M JTOTHIHBIM. Tak, ¢ 1 mrons 2018 r. cyxed-
HOE pa30MpaTeNbCTBO C YHacTHEM MPUCSDKHBIX 3acenarenell B Poccuu ocymiecTBisieTcs u
10 YTOJIOBHBIM JIENIaM, NMOACYAHBIM PAaHOHHBIM CyAaM, IIPH 3TOM KOJHYECTBO YyYacTBYIO-
X B PACCMOTPEHHUH MPHUCSHKHBIX 3acelaTesiell COKpamieHO B 3aBHCHMOCTH OT YPOBHS
CyJla, pa3pelaroliero yrojloBHOE AEeJIO.

CouunanbHas ¥ OpolecCyajbHas 3HAYUMOCTh CyJa IMPUCSKHBIX HE OrPaHU4YHMBAETCS
POJIBIO aNTbTEPHATUBHOM (hOPMBI CyIOTIPOU3BOJICTBA, €0 OCHOBHOM 3a/1aueld SBIsieTcs pas-
pELIEHHE YroJIOBHOIO JieNa MyTeM pealu3alil UMEIOUIErocs y MPUCSHKHOTO 3acenaTens
«ToTeHIaNa HempoheCCHOHAIBHOTO, XUTEHCKOTO MTOHUMAaHUS TTPABOBOM NTEHCTBUTEIh-
HOCTU M CHPaBEJINBOCTH B JJAHHOM TOCYAAapCTBE B JAHHBIM HCTOPUYECKHM MEpHOa»
(Rakhmatullina, 2013).

Y CTaHOBJIEHHBII YTOMOBHO-TIPOIECCYABHBIA TOPSIOK (OPMHUPOBAHUS KOJUICTHH
MPUCSHKHBIX, 0OCOOCHHO B YCIOBHUSIX COLIMANBHBIX OTPaHMYCHHUH, HE TI03BOJISIET ONPEACTUTD
HaJIM4yHle, ypOBEHb, COJEPKAHUE TAaKUX CIHOCOOHOCTEH y MpeAcTaBUTeNel 00IIecTBEHHO-
CTH, U3 KOTOPBIX COPMHUPOBAH COCTAB, €ro AOCTATOYHOCTD Il 0OECTIeYeHus IPaBoOCy -
HOCTH IPUTOBOPA.

OO0beKTUBHBIE COMHEHHS YK€ HAIIUTM CBOE OTPAXKEHUE B PEIICHUSAX 3aKOHOIATENb-
Hoil Bnactu Poccun. Tak, B Te4eHUE MOCIEIHUX AECATH JIET U3 MOJACYIHOCTH CyAa MpPH-
CSDKHBIX OBLITH ITO3TAITHO MCKITIOYEHBI: HECKOJIBKO COCTaBOB MIPECTYTIICHHUH TPOTHUB OCHOB
KOHCTUTYIHOHHOTO CTPOS U 0€30IaCHOCTH rOCyIapCTBa, a TAKXKE MPECTYTUICHHsI, CBSI3aH-
HBIE C TEPPOPUCTUYECKOH AESATENBHOCTBIO; 3aTEM HCKIIFOUEHBI YTOIOBHBIE JIENA O IPECTYII-
JICHUSIX, COCTABIIAIONINX CBEJCHHS O TOCYAAPCTBEHHOH TaliHe, a TAK)KE YTOJIOBHBIE JIeNa B
otHoueHun uieHa Cosera ®enepaunu, nemyrara ['ocymapctBeHnoit Jymel, cyasu dene-
PaNBHOTO CyJa, MEPOBOTO CyIbH; Jaliee U3 MOACYAHOCTH MPHUCSKHBIX OBLITH U3BSATHI €IS
HECKOJIBKO COCTAaBOB IPECTYIIEHUH MPOTHUB MOJOBOM CBOOOABI U MOJIOBOI HEMPHUKOCHO-
BEHHOCTHU.

DopMHpYIOIIAscs TEHACHINS CBUACTEIHCTBYET 00 N3MEHEHNH PHOPUTETOB B MIPH-
MEHEHUHU MOTEHIHMANa Cy1a MPUCSHKHBIX IyTEM IepepacipeneseHusl KaTeropui noacya-
HBIX UM YTOJIOBHBIX e 0e3 yiep0Oa KauecTBy MX paspenieHus. B 0OHOBIIEHHOW Moaenu
KOJIMYECTBO YTOJIOBHBIX €], OJICYTHBIX MPUCSKHBIM 3aceaTelsiM, YBEIMUUTCS 3a CUeT
paciupeHys UX MOJCY IHOCTU Ha YPOBHE CyJI0B PaliOHHOT'O 3B€HA, IPU ITOM HE3HAUUTEIb-
HO€ KOJIMYECTBO YTOJIOBHBIX /I HanOoJIee CI0KHBIX KaTerOpHii OTHECEHBI K UCKITIOUNTENb-
HOHM MOJACYIAHOCTH MpOQecCHOHANBHBIX cyAed. TakuM o0pa3oMm, CyLIeCTBYIOIAs cUCTEMa
YIPOCTHJIA TpaXkaaHaM JOCTYIl K YYacCTHIO B OTIPABICHUU MPABOCYAHA, a MOACYAUMOMY
pacimpuia BO3MOKHOCTH BbIOOpa (opMBI CyaeOHOTO pa3drparesibcTBa, B KOTOPOH Oyner
pPaccMOTpPEHO yroJioBHOE neno. Bmecte ¢ Tem yka3zaHHBIE U3MEHEHHUs HE 3aTPOHYJHU Pl
npoOJieM, CBSI3aHHBIX ¢ GOPMHPOBAHUEM KOJUIETHUH MPUCSDHKHBIX 3aceiaTerel, n3ydyeHueM
JIMYHOCTH KaHJUIATOB, UX WH(MOPMAIMOHHOM, TICUXOJIOTUIYCCKOW U MOPAIbHO-3TUYCCKOM
TOTOBHOCTH K pa3pelIeHuIo OCTaBICHHBIX Tiepe] HuMHU BorpocoB (Alekseev, 2005).
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B coBpeMEHHOM pOCCHIICKOM YTOJIOBHOM CYAOIMPOU3BOJICTBE B KAUECTBE KaHANAATa
B MPUCSDKHBIC 3aceaTelId MOXKET BBICTYIHUTH JTFO00H J1eecriocoOHbIH rpaxxaannH Poccuii-
ckoif denepanuu, BO3pacT KOTOPOIo MPeBHIIAET 25 JIET, B CITy4ae €CJIM OH HE COCTOUT Ha
ydeTe y INCHUXuaTpa WIA HapKoJIora, a TakKe HE MMEET CYJUMOCTH. Y CTAHOBJICHHBIC
3aKOHOM KPUTEPUHU MO3BOJIAIOT OTHECTU K 3TOM KAaTETOPUU 3HAUUTEIBHYIO MO YHUCICHHO-
CTH YacTh HACENEHWs, IPH 3TOM BCIEICTBHE HHU3KOW aKTHBHOCTH TPAKIAH KOJIUIECTBO
JINII, )KCJIAOIIHUX BBIIIOJITHHUTH cBOM 06IlIeCTBeHHBII71 JOJTI, ABHO HEAOCTATOYHO, YTO BJICUCT
Cephe3HbIE CIOKHOCTH MPH HOPMUPOBAHUH KOJIJIETHH NPUCSDKHBIX 3aceaTelnei.

Tabnuya 2. TIpu4MHBI 0TKA32 OT YYACTHS B KAYeCTBE MPHUCSIIKHOTO 3acenaress?

AprymeHTanus 0TKasa Ioka3zarenan, %
Bosizub cynuTh yenoseka 22,9
JlmutensHOCTh CyeOHOro npornecca 21
He nosepstor cyny 9,7
BripakaloT HeyBEpeHHOCTh B COOCTBEHHOH 0€30IaCHOCTH 16,8
Bostbes norepsth 10X01 10
JloBepsIIOT HETaTUBHOMY OIIBITY TEX, KTO YK€ OBUI IPUCSDKHBIM 3ace/laTelieM 31

Table 2. Reasons for refusal to participate as a juror®

Argumentation of refusal Indicator, %
Those who are afraid to carry out justice 22,9
Those who fear the protracted nature of the trial 21
Those who do not trust the court 9,7
Those who worry about their own safety 16,8
Those who are afraid of losing a permanent income during the trial 10
Those who trust the negative experience of former jurors 31

Hanwmume mocTaTodHOr0 KOMWYECTBA KaHIHMIATOB, HE TOJBKO COOTBETCTBYIOIINX
(opManEHO IpeIbABIAeMBIM TpeGOBaHHAM®, HO M 00/IAJAIOIIMX HEOOXOMMBIMH ISl yda-
CTHsI B OTIIPABJICHUU MIPABOCY/IUS JTMYHBIMU KauyeCcTBaMH, C(hOPMUPOBAHHBIX B CIEIHAIb-
HYIO TPYIITY U COOTBETCTBYIOINX OOMIENPHUHATHIM B COBPEMEHHOM OOIIECTBE MPEACTaB-
JICHHUSIM O MOPaJd M HPAaBCTBEHHOCTH, MMEIONIUX JOCTATOYHBIN JKU3HEHHBIH OIIBIT,
SIBJIICTCSl BKHEHIIUM yCJIOBHEM (DOPMHUPOBAHUS KOJUICTHMH TPUCSKHBIX 3acelaTesci,
cocoOHO Ha/IIeKalle UCIIOTHUTE BOJIOKEHHYI0 Ha Hee QyHKIMIO. B 310 cBsI3u coBpe-
MEHHBIC YUCHbBIC U MPAKTHUKU BHIAT MEPCIEKTUBBI Pa3pelICHHsI CII0KHUBILIEHCS CUTYaIllUU
«HE B TIPUMCHCHHMM MEp YTOJIOBHOTO MPHUHYXICHUS, a B (OPMHUPOBAHMHU HUHTEpeca
y TpeJICTaBUTENEH Hapoa K JaHHOH (hopMe MPaBOCYIUs B LIEIOM U K cyAeOHOMY pa3ou-
paTeNbCTBY IO KOHKPETHOMY Aeiry B 9acTHOCTH» (Praskova, 2018; McCammon, 2012).

ITocnennue uccnea0BaHMs TMOKA3BIBAIOT, YTO TONBKO 66 % PECHOHIEHTOB 3HAIOT O
BO3MO>KHOCTH PacCMOTPEHHs YroloBHBIX fed ¢ 2018 1. B cyae ¢ ydacTHeM NMPHUCSIKHBIX
3aceqaTeneil B HECKOIBKHMX 3BEHBAX CyIeOHOW cucteMbl W Jumb 54 % BiameoT

4 Hccnenosanue: MoJOBMHA POCCHAH TOTOBBI cTarh mpucskHbiMu / PUA Hosoctu. 13.05.2021. Pexum
nocryna: https:/ria.ru/20210513/prisyazhnye-1732063346.html. (zaTa o6parmenus: 02.10.2022).

5> Hcenenosanue: MOJIOBMHA POCCHSIH T'OTOBBI CTaTh nmpucsokHbiMu / PUA Hosoctu. 13.05.2021. Pexum
noctyna: https://ria.ru/20210513/prisyazhnye-1732063346.html. (nata obpamenus: 02.10.2022).

¢ Haconos Cepreii. Cyn npucsxHubix B Poccun: utorn 2020 r. u npornos Ha 2021 r. // AjBokaTckas rasera.
30 nexabpst 2020. Pexxum nocryna: https://www.advgazeta.ru/mneniya/sud-prisyazhnykh-v-rossii-itogi-2020-
g-i-prognoz-na-2021-g/. (nara oopamenus: 02.10.2022).
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uHpOpMael 0 TOM, YTO IESTEILHOCTh HAPOIHBIX MPEJCTaBUTENCH B Cy/e OmiaynBa-
erca’. B 11X MOBbIEHHs aKTUBHOCTH HACEJIEHHs B pealu3allii MpaBa Ha ydyacTHe B
OTHPABJIECHUH NPABOCYIHsI CTOUT OCYLIECTBIISATH KOMIUIEKCHYIO AEATENBHOCTH IO OCY-
LIECTBICHUIO Pa3bICHUTEIBHON PadOTHl M MHPOPMUPOBAHHUIO TPAXKAAH O CYIIECTBYIOIINX
COLIMAJIbHBIX FApaHTUAX U MaTepPUATbHBIX BHIIIATAX M KOMIICHCAIUX, PEAYCMOTPEHHBIX
JUTSL TIPUCSDKHBIX 3acedaresiell Ha IepHo] MCIOJHEHWS MMH oO0s3aHHOCcTeid (Shamena,
Bayer & Hjalmarsson, 2012; 2014).

C ucnonp30BaHNEM HOBEWIIMX MH(POPMALUOHHBIX U HU(QPOBBIX TEXHOJIOTHH HEOO-
X0AMMO pa3paboTaTh W BHEAPUTH B OPTaHU3ALHMOHHYIO IEATENBHOCTh pabOThI CyIOB
online-Kypchl, KOTOpBIE B TOCTYIMHOU (hopMe OyIyT OCBEIaTh OCOOCHHOCTH CYIOTIPOM3-
BOJICTBA B CyJIe MPUCSDKHBIX, TIOMOTYT TPaKAaHaM YSICHUTH COAEp)KaHHE HX MpPaB U 00s-
3aHHOCTEH, 3aMHTEPECYIOT PEaTbHON BO3MOXKHOCTBIO IMYHO Y4aCTBOBATH B IEATEILHOCTH
cyne6HbpIx opranoB (Shamena, Bayer & Hjalmarsson, 2019).

[IpencraBisercs HEOOXOMUMBIM B IENAX OOCCIEUYCHHS OOBEKTHBHOCTH M OecIpH-
CTPAcTHOCTH NMPHUCSKHBIX 3aceiaTelNieil OCyIecTBIATh (OPMUPOBAHKUE CIIMCKOB KaHANIa-
TOB IIOCJIE U3YyYEHHsI X JIMYHOCTH KaK MUHHMMYM II0 ABYM HalpaBlICHUSM B TPaJAULHOH-
HOM U JHCTAaHIIMOHHOM (OopMaTe: BO-TIEPBBIX, ONPENEIUTh UX MOPAJIbHO-TICHXOJIOTHYE-
ckoe cocrosinue (Fowler, 2005) myTtem u3ydeHus: ¥ 0000LICHUST XapaKTEPU3YIOIIUX €ro
JIMYHOCTH CBEJIeHMiA®, cobece10BaHus ¢ TICHXOIOroM, TeCTUpoBaHus Kanauaatos (Garvey
et al., 2004); BO-BTOpBIX, OCYIIECTBUTh U3y4YE€HHE HX Kpyra OOMIeHUs, YTOObI NCKIIOYUTh
HaJIN4Me POJCTBEHHBIX WM MHBIX JIMYHBIX OTHOLICHUN MEXIY KaHAWAATAMH B MPHCIK-
HbIE U CyOBEKTaMH YTOJOBHOTO Ipollecca, CIIOCOOHBIMH OKa3aTh BIUSHHE Ha Oecmpu-
crpactHOCTh Kanauaara (Johnson, 2012) npu mocienyromeM yyacTud B CyJeOHOM pa3ou-
paTebCTBE M BHIHECEHHH BEPIMKTA’.

MakcuManbHO 3PHEKTUBHBIM ObUT ObI IIAT IO CO3JIAHUIO CICIHATBHON ITU(PPOBOI
mnatdopmbl «IIpucsKHBIN 3aceqaTens» ¢ BOSMOKHOCTBIO AUANOra He TOJIBKO C MOTEHIH-
TLHBIMHU KaHAMJATaMH, HO H CO BCEMHU I'OCYJapCTBEHHBIMH CIIy>)KOaMU M BEJIOMCTBAMH,
OTBEYAIOLIMMHU 32 JOCTOBEPHOCTH MPENOCTaBICHHs HHPOPMALIUK O HUX.

OTcyTcTBUE Y NPUCSDKHBIX IOPUANYECKOT0 00pa30BaHMs, UX HEMOoHast HHPOPMHUPO-
BaHHOCTH 000 BceX 00CTOSITENBCTBAX JIeJ1a, BKIOUAsi CBEACHUS O JIMYHOCTH MOJICYJUMOTO,
MOMOTAIOT UM HHaue, 4eM NpodeccruoHanaM, OLeHUBATh MPOU3O0LIEIIINE B )KU3HH COOBI-
THS1, TOHAMATh COIIMATIbHYIO CIIPABEJINBOCTh, TEM CAMBIM Yepe3 CBOM BEPMKT COBEPIIICH-
CTBOBATh CyJIcOHYIO BJIACTh M MOBBIIIATH TOBEPHE K HEH cpeay HaceleHHs. DTO TIOATBEP-
kpaerca cBegeHusmu Cynpebnoro [emapramenTta npu BepxosHom Cynpe Poccuiickoii
denepaunu, KOTOpsId coobmiaeT, yTo 3a 1 momyroaue 2019 roga Komeruel MpUCSHKHBIX
651110 onpasiano 107 uenosek'’.

PedopmupoBanue cya NpUCSHKHBIX B POCCHHCKOM YTOJIOBHOM CYAOIPON3BOJICTBE —
MpOLeCC TOATANHBIA M NPONOJDKUTENBHBIM, MOITOMY MPU €ro OCYIIECTBICHHU

7 WccenenoBanue: MOJOBMHA POCCHSIH T'OTOBBI CTaTh mpucskHbME // PUA Hosoctu. 13.05.2021. Pexum
noctyna: https://ria.ru/20210513/prisyazhnye-1732063346.html. (nata oopamenus: 02.10.2022).

8 Anemnsuonnoe onpenenenne Cye0HOW KOJIIETHH MO YTOJNOBHBIM gneinam Bepxosaoro Cyma PO ot
29.05.2018 N 48-AIlV18-8CII. Pexum pnoctyna: https://ukrfkod.ru/pract/apelliatsionnoe-opredelenie-
verkhovnogo-suda-rf-ot-29052018-n-48-apul8-8sp/ (nara obpamenus: 02.10.2022).

° AnemnsauuonHoe omnpeneneHue CyneOHON KOIUIErHM MO YronoBHbIM Aenam Bepxosnoro Cyna PO or
05.06.2018 N 32-AIlV18-6¢cn. Pexum goctyma: https://legalacts.ru/sud/apelliatsionnoe-opredelenie-
verkhovnogo-suda-rf-ot-05062018-n-32-apul8-6sp/ (gara obpamienus: 02.10.2022).

10 Cratuctuueckuii otaer CynebHoro nenapramenta BepxosHoro Cyna Poccuiickoit @enepanuu 3a 1 moiy-
rogue 2019 roma. Pexum goctyma: http://www.cdep.ru/userimages/sudebnaya_statistika/2019/F1-
svod_vse sudy-1-2019.xls (zara oOpamenus: 11.09.2022).
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HEOOXOAMMO YYUTHIBaTh M Tpouwislii HeraTuBHBIA ombIT (Kachalova, 2015). Cocras
KOJIJIETHH MPUCSDKHBIX TOJDKEH OOBbEKTUBHO COOTBETCTBOBATH YPOBHIO CIIOKHOCTH 3a/1a4,
MOJISKANIMX PA3pElIeHHI0 C YJ4acTHEeM IIPHCSDKHOTO 3acelarelisi, KOTOPhIH crnocoOeH
OCYILECTBIISITH CBOU ITOJTHOMOYHSI B COOTBETCTBUH C TAHHOM UM MIPUCSTOH, a UIst 3TOTO OH
JOJKeH OBITh OJHONPABHBIM YYaCTHUKOM Iporecca. TolbKo corylacoBaHHAas U 00beu-
HEeHHas OOIIMM Ha3HA4YE€HHEM YTOJIOBHOTO CYJONPOU3BOJCTBA AEATEIBHOCTH Ipecena-
TEJNBCTBYIOLIETO M KOJUIETHH MPUCSIKHBIX 00ECIIEUUT MOCTAaHOBJICHUE 3aKOHHOT0, 000CHO-
BAHHOTO W CIIPaBEIJIMBOTO IPUTOBOPA.

Pe3y.]'II)TaT])I H 06cymelme

Bele yxe oTMeuyanock 0 HEOOXOAMMOCTH OTBETCTBEHHO MOJAXOIUTH K U3YUYEHHUIO
CIIMCKOB KaHJIUJATOB B MIPUCSKHBIE 3aCEIATENH, BBICKA3aHbI IPEIJIOKEHUS O IPOBEICHUU
nX cobeceoBaHNA C IICUXO0JIOTOM, TECTHPOBAHNS, JETATFHOTO H3YUEHHS KPyra OOIIeHUs
(Globenko, 2007).

Crarbeii 3 denepanbHoro 3akoHa «O NPUCSHKHBIX 3acefaTelsaX (eaepaIbHbIX CYA0B
o0mieii ropucaukimu B Poccuiickoit deneparuiy 0003HauYeHB! KPUTEPHUH, B COOTBETCTBUU
C KOTOPBIMU TPUCSIKHBIM 3acefaTeieM MOXKET OBITh JIEECIIOCOOHBIN, BIIAICIOIINH S3BIKOM,
Ha KOTOPOM BEJETCS CYAONpPOM3BOACTBO, TpakgaHwH Poccum, mocturmmumii 25 ner.
Kangunar B mpucsyKHBIE HE JOJDKEH MUMETh HECHSTOM WM HEMOTalleHHON CYyAMMOCTH,
MIPUBJIEKATHCS K YTOJIOBHOM OTBETCTBEHHOCTHU, COCTOSITh HA YUETaX B ICUXOHEBPOJIOTHYE-
CKOM W HapKOJIOTUYECKOM THCIIAHCEPaxX, a TaKKe y HEero He JOJDKHO OBITh KaKHUX-THO0
(U3NUECKUX M TICUXUYECKUX HEJOCTATKOB, NPEMSITCTBYIOUIMX YYacTHUIO B CyIcOHOM
pa3dupaTenbCTBe.

I[To BeimenazpanHoMy deneparbHOMY 3aKOHY B 0053aHHOCTH MECTHOH aJIMHHHCTpPA-
LM BXOJWUT COCTABIIEHHE KaXXKIble YETHIPE ToJla CIHCKOB KAaHAWIATOB B MPHCSKHBIE
3acemarenu. [Iporcxoaut 3To myTeM ciydaiiHoil BEIOOpKH ¢ ucnons3oBanuem ['AC PO
«BBI0OpE» HAa OCHOBE CO/AEpXKAIINXCS B €€ WH(POPMAIIIOHHOM pecypce MepCOHATBHBIX
JTAHHBIX 00 M30MpaTelsix, yuacTHUKax pedepeHayma.

B nanpueifmeM, ucxoas U3 3TUX CIHCKOB, aJMHHHUCTpaIus cyonekta Poccuiickoit
denepanuu cocTaBIseT OOIIUN U 3aITACHOM CIIMCKY KaHAUATOB B IPUCSHKHBIC 3aceaTeln
peruoHa, a Tak)ke CIUCKHU U 3allacHbIe CIIMCKH KaHIUAAaTOB B PUCSHKHBIE 3aCeIaTeNld My-
HUIUIATBLHBIX 00pa30BaHUM.

Opnako 3a ’TUMH OOIIMMHU TPEOOBAHUSMH CTOST BIIOJHE ONPEACICHHBIE MPOOIEMBI:

1. Hemocratku mudpoBoii 00pabOTKH CITMCKOB MPUCSIKHBIX 3acCeIaTeIICH.

JeiicTByIolee 3aKOHOIATENbCTBO MPEIOCTABISET BOSMOKHOCTh CTaTh MPHUCSKHBIM
MIPaKTUYECKH JIIOOOMY TpakKIaHUHY, a ¢ 1 uroHs 2018 roxa 3Ta BEpOATHOCTh 3HAUUTEIHHO
BO3pOCIIa, HOCKOJIBKY MPUCSKHBIE MOSIBUINCH HAPSALY C PETHOHAIBHBIMU TAKXKE U BO BCEX
pailoHHBIX (TOPOJCKUX) U TAPHU30HHBIX BOCHHBIX CYyAax.

ITo KaxaOMy KOHKPETHOMY J€lly KOMIBIOTEPHOM IpOrpaMMoil IPOU3BOIAUTCS
BBIOOpPKA KaHUIATOB. DTO ClydaiiHas BRIOOPKA, K KOTOPOI HUKTO HE UMEET HUKAKOTO JI0-
CTyIa, HEBO3MOXXHO MPEAYraiaTh, KTO OKaXKETCs B UUCIIE KAHAUAATOB B IPUCSKHBIE 3ace-
natenu. OHaKo K KauecTBY (hOPMUPYEMOM JIJIsl 3TOM BEIOOPKH 0a3bl UMEETCSI ST BIIOJIHE
OTMPEJCICHHBIX MPETEH3UM.

[Ipexxze Bcero OTMETHUM, YTO OYEHb 4acTO TyJa MMONAJAr0T JULA, KOTOPhIE HEJABHO
ymepiu. [Ipoucxoanut 310 OTTOTO, 4TO MEXTYy KOMIBIOTEPHBIMH MTPOrpaMMaMy OpraHOB
3aIKCH aKTOB PETUCTPALIMH I'PaKTAHCKOT0 COCTOSIHUS M TOCYapCTBEHHON aBTOMAaTU3HPO-
BaHHOW cUCTeMOl «BBIOOPEI» HET HUKAKOT'O B3aUMOICHCTBHS.
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Kpowme Toro, rocynapcTBeHHas aBTOMAaTU3MPOBaHHAs cucTeMa « BrIOOpED» HE MOXKET
YUUTHIBATh TaK)Ke HIOAHCHI, CBSI3aHHBIE C JE€ECIOCOOHOCTHIO M CyAUMOCTHIO. PereHnem
JTaHHOW MPOOJIeMbl BUAUTCS B PAa3pPEeIICHUN TEXHUUECKONH BO3MOXHOCTHU CIIy>KEOHOTO 00-
MeHa HeoOXoauMoi HH(pOpMaLer MeX Iy Pa3IMYHBIMI OpraHaMu FOCyJapCTBEHHOH Biia-
CTH U MECTHOT'O caMOyIpaBieHUs. be3ycnoBHO, HAAYTCAd M MPOTUBHUKU JTaHHOW TOYKHU
3peHHs, yKa3bIBasi Ha LIEIeCOOOPAa3HOCTh COXPAHEHUS OXPAaHSIEMOHl 3aKOHOM TailHbI, a
TaKke€ Ha TO, YTO €CTh CBEIACHHs, K KOTOPBIM HEOOXOIUMO TOIYYUTHh CIHEIHaTbHBINA
noryck. OHaKo BO BceM JOJDKEH OBITh pa3yMHbIN moaxof. M pa3paboTdyrnku mporpaMm-
HOT'O KOMITBIOTEPHOT'0 00ecIIeYeH sl BCErla AOJKHbBI KOHCYIBTUPOBATHCS 110 3TUM U JpY-
MM HE MEHee BaKHBIM BOIIPOCAM C CyIbIMH, paOOTHUKAMH amiapaTa Cy/ia, IpeICTaBUTe-
JSIMH Pa3JIMYHBIX TOCYIAPCTBEHHBIX M MYHHLUMAJIBHBIX CIIy>KO U BeZoMcTB. [Ipobnemy
YAACTCs PELIUTH TOJNBKO NTPH HAJIA)KUBAHUU TAKOTO B3aUMOJIEHCTBHS B PaMKaX OT/IEIBHOTO
nudpoBoro pecypcea.

2. KOHTHHTEHT NpUCSKHBIX 3aceaTenei.

B Poccuiickoit depepaunn y rpaxaad eme He cOpMUPOBaHa CUCTEMA MaTepHalb-
HOM M HeMaTepHUabHON MOTHBALIMU NMPUCSHKHOTO 3acenarens. OTCYyTCTBYET HMOHATHS aB-
TOPUTETHOCTH, MIPECTUKHOCTH M TOYETHOCTH MCIIOJTHEHHUSI CBOETO TPAYKAAHCKOTO J0JIra B
OTIpaBJIeHUH B 3ToM KadecTBe npaBocyaus (Kovalev, 2014). B pemennn 3tux 3ana4d Hy-
KEH KOMIUIEKCHBIH MMOJIXO0/, HAYMHAs OT CIeUUaTbHON peKiiaMbl, 3aKaH4YKMBask HH(OPMHU-
pOBaHHEM Yepe3 COIMATbHBIE MECCEHKEPHI U CETH O Pa3IMIHBIX POpMax MaTepHaIbHON
W HeMaTepUabHON MOAACPKKH TpaXkJIaH MPH UCIOJIHEHHH OOIIECTBEHHOTO JOJra MpH-
CSDKHBIM 3acelaTelIeM.

K GompimoMy coxxalleHH1o, B HACTOSIIEe BPEMS YHCIIO0 JIMIT B Bo3pacTte oT 27 1o 50 jeT
MIPHUBIIEYH B HAIIEH CTpaHe K UCIIOHEHHUIO ITOM IMOYeTHOW 00S3aHHOCTH BEChMa CIIOKHO.

BrleonucanHbie MephI IOMOTYT IPUBIIEYb OOJIBIIMHCTBO JIFOAEH MOJIOIOTO U Cpel-
HETO0 BO3PAcTa K yYaCTHIO B OTIIPABICHUH IIPABOCY M C yYaCTHEM HapOAa, €CIH UX y4ECTh
pH pa3paboTKe crienuanbHoi U poBoil miardopmel «IIpucsxHBIN 3acenaTensy.

Tabauya 3. lpenjaraemMple BUABI MaTepPHATbHOM
1 HeMaTepHAJIbHOIl MOJ/IePKKH MPUCSKHBIX 3aceaaTtesiei /

MatepuajibHasi OJJICPHKKA

HemaTtepuanbHas oaiep:kKa

T'apaHTHpOBaHHAs TOCYJapcTBOM BbIILIATA 3a
y4acTHe B KaueCTBE HNPHCSHKHOTO 3acelarels C
yueroM HHQISIIUE B cTpane, AnddepeHunpo-
BaHHAs B 3aBHCHMOCTH OT HPOXXHTOYHOTO
MHMHHMMYyMa B KOHKPETHOM PETHOHE

IIpenocraBieHne AOMOTHUTENBHBIX OAJIOB IIPU 3a4KC-
JIEHUH B BBICIINE yIeOHBIC 3aBEICHUSL.

OO0s13aTeNnbHOE CTPAXOBAHHUE KU3HU H 3JI0POBbBS
MPU yYaCTHH B KayeCTBE MPUCSHKHOTO 3acea-
Tells B Cy1eOHOM Mporecce

IIpenocTaBneHue JONOIHUTENBHBIX BO3MOXKHOCTEH MIpU
IPOXOXKJCHUU KOHKYypca Ha 3aMeIlCHHE JODKHOCTEH
IPaKIAHCKUX TOCYIapCTBEHHBIX CIIy’KaIllUX.

Komnencaruu 3aTpaT Ha OCHOBHO€ U JOIIOJIHU-
TCIBbHOC IINUTAaHUC I10 prHO‘IHOﬁ CTOUMOCTHU

IIpenocTaBnenue AONOIHUTENBHBIX BO3MOXHOCTEHN IIPU
MPOXOKACHUN KOHKypca Ha 3aMelleHHe TOJDKHOCTEH
MYHHIUNAIBHBIX CITyKaIIAX

Komnencarnus TPaHCIIOPTHBIX
pLIHO‘{HOfI CTOUMOCTHU

3arpar o

IIpenocraBienue JONOTHUTEIBHBIX BO3MOXHOCTEHN U
MOCTYIUICHMA Ha pPaboTy B MPaBOOXPaHHUTEIbHBIC
OpraHbl

Kommnencanust 3aTpar Ha MPOXHBaHUE MO
PBIHOYHOM CTOMMOCTH

OkazaHue NOMOIIM B TPYJOYCTPOMCTBE B Cily4ae IO-
TepU OCHOBHOU PabOTHI B IEPHO/ UCIIOIHEHUS 0053aH-
HOCTEH MPHUCSHKHOTO 3ace/iaTelst
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Table 3. Proposed types of material and non-material support for jurors

Financial support Intangible support
Guaranteed by state payment for participation as | Providing benefits for enrollment in higher education
a juror, taking into account inflation in the | institutions.
country, differentiated depending on the
subsistence minimum in a particular region
Compulsory life and health insurance with | Providing advantages when passing the competition for

participation as a juror in a trial the position of a government official

Compensation for the costs of basic and | Providing advantages when passing the competition for
additional meals at market value the position of a municipal official

Compensation of transportation costs at market | Providing benefits when applying for a job in law
value enforcement agencies

Compensation of living expenses at market | Assistance in employment in case of loss of the main job
value during the performance of the duties of a juror

3. CH0XHOCTH aJMHHHCTPATUBHO-TEPPUTOPHAIBFHOTO XapakTepa mpu (popMHpPOBa-
HUU KOJUIETUU TIPUCSIKHBIX.

Poccust kak rocymapcTBO MMEET OYEHb OOJBIIYIO TEPPUTOPHAIBHYIO MPOTSHKEH-
HOCTh, HAaceJIEHUE 0 €e TePPUTOPUU pacHpelieIeHO HepaBHOMEpPHO. Bcee emie ocrtaroTcs
MaJloHaceJleHHbIe M yJalleHHble paioHbl. [Ipomecc KOMIUIEKTAHN CyAa MPHUCSKHBIX B
CUIIy ACHCTBUSl YTOJIOBHO-NPOIECCYaIbHOr0 3aKOHA JOKEH MPOXOAUTh OJAMHAKOBO IS
BCEX PErroHOB 0e3 ydera WX aJMUHUCTPATHBHO-TEPPHUTOPUATBHBIX OCOOEHHOCTEH. DTO
KaK pa3 u sBiseTcs npodieMoii. Pelenne ee BUOUTCS B TOM, YTOOBI YUUTHIBATh OTY CIie-
nuguky. Ceifuac s TAKOro COCTaBa HEOOXOAUMO 6 TPUCSIKHBIX IS PAOHHOTO (TOPOJI-
CKOT0) ypoBHsI U 8 — miist cyobekTa Poccutickoit @eneparun. boee mpaBmIbHBIM OBLIO OB
paHXHpOBaHUE KOJUYECTBA MPUCSKHBIX UCXO U3 ONPEIeIEHHBIX KpuTepueB. B cBs3u ¢
OTUM O0OpaTUMCS ONBITY psaAa 3apyOexHeIX cTpad. HMHTepecHo, uro B CIIA
B 33 mratax u3 50 BHOOJHE MOMYyCTHMMO paccMaTpHBaTh YTOJIOBHBIE JieNa KoJierueit
MPUCSHKHBIX YHCICHHOCThIO MeHble 12 yemosek (Burnham, 2009). ABctpuiickoe yro-
JIOBHO-TIPOIIECCYaTTbHOE 3aKOHOAATEIHCTBO TAKXKE JIOMTyCKAET COCTaB cyAa u3 3 mpodeccu-
OHAJIBHBIX CyJlel U 8 MPUCSKHBIX MO JeNaM O TSHKKUX U MOIUTUYECKUX MPECTYIUICHUAX
(Taylor, 2011). B otnensHbIx 3emissx OPIT mpu paccMOTpEeHHH OIIPEIEICHHBIX KaTErOpHit
YTOJIOBHBIX JIEJT CYIIECTBYET BOZMOKHOCTD HX Pa3peIIeHHUs COCTaBaMU: 2 PO eCCHOHAIb-
HBIX CyJIbY U 2 TIPEJCTABUTENSA HApoAa U 3 MPO(heCCHOHANBHBIX CYAbH U 2 HAPOIAHBIX MPEJI-
CTaBHUTETIS.

s Poccuiickoii @enepanuu, yunThiBas ee (heepaTUBHOE YCTPOWCTBO M HEOIHO-
POIHOCTh pacipeiesieHUs] HACEJIEHUS, CTOUT IPELyCMOTPETh TAK)KE AIbTEPHATUBHYIO BO3-
MOKHOCTb PaCCMOTPEHHS YTOJIOBHBIX JIeNl Pa3IMYHBIX KaTerOpUil pa3HBIMU COCTaBaMH C
y4acTHEM HapOJIHOTO AJIEMEHTA:

A) OpauHapHBIE COCTaBhI MPUCSKHBIX B 3aBUCUMOCTH OT 3BEHA CyIeOHOM CHCTEMEI;

b) HeopnunapHslii (Ipy yCI0BUM TPYIHOIOCTYIHOCTH, YJAJIEHHOCTH U MaJloTo KO-
JTUdecTBa HaceneHus) — 1 mpodecCHOHANBHBIN Cyabs U 4 TPUCSKHBIX 3acenaTens (s
YpOBHS paiioHa/Tropoaa) u 2 mpodheCCHOHAIBHBIX CyAbH W 4 HApOIHBIX MPEACTABUTEIIS
(n1s ypoBHS CyOBEKTa).

BriiBUHYTOE NPENIOKEHUE CBA3AHO HAMPSAMYIO CO CIOXKHOCTBIO U Pa3IMYHOM KaTe-
TOpHel YroJIOBHBIX JIEN, TIOACYAHBIX CyJlaM OTJENbHBIX 3BEeHBEB, 1 MOXKET OBITh YCIEITHO
pealM30BaHO C YYEeTOM TOCIEeNHWUX JOCTIKEHHH WH(POPMANMOHHBIX W NH(POBBIX
TEXHOJIOTHUM.
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4. Ocobennocty mpodeccHoHaTbHON MOATOTOBKH.

Bo Bcex 3BeHBAX CyIeOHOM CUCTEMBEI, TJIe IPEIYyCMOTPEHO PACCMOTPEHHUE YTOIOBHBIX
JIeTl TAKUM COCTaBOM CYJ1a, OPTAHU30BAHO MPOBEACHUE TEMATUYECKUX CTAKHUPOBOK CyeH
U paOOTHUKOB ammnapaToB CYJOB, Ha KOTOPBIX OBUIM W3y4eHbI OCOOCHHOCTH BEICHUS
CyZIeOHBIX TIPOIIECCOB C YYaCTUEM MPUCSIKHBIX.

Takoro ke MocieI0BaTeIbHOTO ¥ TPAMOTHOTO MOJIX0/1a TPEOYIOT BOIIPOCHI IMOBBIIIIE-
HUS KBaTU(PUKAIMK B TAHHOW 00JAacTH 3alllUTHUKOB U TOCYJapCTBEHHBIX OOBUHHTEICH,
MOTOMY YTO IMEHHO OT MX TPAMOTHOM M KOMIIETEHTHOW pabOThI Ha BCEX ATAmax CyIeOHOTo
pasbuparenscTBa OyJeT 3aBHCETh BO MHOT'OM M MHEHHE MPUCSDKHBIX, U (HOpMHUpPOBaHUE
yOeKIeHHS TIPe/ICeIaTeNbCTBYIONIET0 CYIbH .

Heo0xoauMocTs M30MAIMK TpaXaaH MpH MaHAEMHH KOPOHABHPYCHOW HHQEKIHH
(Covid-19), ciioxHBIE COIUATEHO-PKOHOMUYECKHUE YCIOBHUS, XapaKTEPU3YIOLIUECs Orpa-
HUYCHHBIMH B TIPOCTPAHCTBE BO3MOKHOCTSMH OPTaHOB FOCYJAPCTBEHHOMN BJIACTH, TIPHBO-
ISIT K CTPEMUTETILHOMY Pa3BUTHIO IMCTAHIMOHHBIX (POPM BO BceX chepax KHU3HHU 00IeCTBa,
B TOM YHCJIE ¥ B YTOJIOBHOM IIporiecce. Bee 3To mopokaaeT akTHBHOE BHEIpeHNE nHpOpMa-
ITUOHHBIX U IH/I(prBBIX TEXHOJIOTHH B ACATCIIBHOCTD Cyla U MHBIX YYaCTHHUKOB YT'OJIOBHOI'O
npouecca. IHHOBaluu B paboTe Cy/a C ydacTHeM NPUCSKHBIX 3aceaTesell JOKHBI CTaTh
mpeaMeToM yueOHBIX online-KypcoB, 00IIeJOCTYTHBIX AJIEKTPOHHBIX W3JaHUH.

3akiouenune

N3yuenne HayyHBIX TOAXOJ0B K TpaHCHOpMau GOpM pearu3aliyd CBOMX MOTHO-
MOYHMH IPUCSHKHBIMU 3acelaTelsIMM B YTOJOBHOM CYJOIIPOM3BOJCTBE IIOMOTraeT
chopMUpOBaTH KOMIUIEKCHOE MMOHUMaHKEe (PaKTOPOB, BIMSIOMNX HA 3P(PEKTUBHOCTH pa-
0OTBI MPaBOOXPAHUTENBHBIX OPTaHOB U CYAA.

Pesynbpratom uccnenoBaHus SABISIETCS BBISIBIEHHE OCHOBHBIX KPUTEPHUEB, BIUSIOIIUX
Ha (GOPMUPOBAHHE KOJUIETHH MPHUCSHKHBIX 3acelaTelieil, BHIHECCHNE UMH BEPIUKTA U, KaK
UTOT, IIOCTAHOBJICHNUE 3aKOHHBIX, 0OOCHOBAHHBIX U CHPABEAJIMBBIX PEIIEHUH 110 YTOJIOB-
HBIM JieJlaM B COBpeMeHHOU Poccuu.

Paznuune B MoTuBaumu mpu oTOOpE KaHIMAATOB B NPUCSDKHBIE 3acelaTeNl HEH3-
0€XHO JETePMUHHUPYET C MPaBOCYTHOCTHIO IPUTOBOPOB 10 YroJOBHBIM fenaMm. llpaBa u
3aKOHHBIE HHTEPECHI TMYHOCTH B YTOJIOBHOM HPOLIECCE JOKHEBI OBITH BCET/1a TapaHTHPO-
BaHBl U 3alUILICHb] OAWHAKOBO, II03TOMY HAalO CTPEMHTBLCSA K TOMY, YTOOBI BBIPAOOTAaTh
€IMHBIA MOAXO[ Y TpaX/JaH K OCYLIECTBICHHIO UMM ITOYETHOW 00S3aHHOCTH OBITH TPHU-
CSDKHBIMH B HamieM obOmiectse. @opMuUpoBaHHE HOBOI'O MUPOBO33PEHHS M CHCTEMBI LIEH-
HOCTEM, MOBBIILAOIINX IPAXIaHCKOE IPABOCO3HAHNE, 0€3yCIOBHO, 3aiMET ONPEAETICHHOE
BpeMs1, HO TJIaBHOE — CJIeJIaTh MEPBhIC IIard y»Ke CerofHs, 0CO3HaTh, 4TO HU(PPOBOE MPO-
CTPaHCTBO YK€ CYLIECTBYET, UTHOPUPOBATH U OTPHULIATH ETO HENbB3S.

Ceroans B 00miecTBe TOJIBKO HAa HaYAJILHOM JTale TeHEPHPYETCs CHCTeMa MaTepH-
aJIbHOM M HeMaTepuanbHON MOTHBALIMU NMPUCSHKHOTO 3acefaTeins. ABTOPUTETHOCTb, Ipe-
CTHXXHOCTb M IIOYETHOCTh MCIOJIHEHHS CBOETO TPAXKAAHCKOI'O IOJra B OTIPABICHUU B
3TOM KayecTBE NMPaBOCYANS JOJDKHBI MOCIYXUTh ee ocHOBOM. ConManbHast pekiama, pac-
npocTpaHeHre HHQOpMAMK 4Yepe3 COLUAIbHBIE MECCEHDKEPbl M CETH O Pa3IMYHBIX
(dopMax TOANEPKKH TpaKAaH TPH HCIOJHEHWH OOIIECTBEHHOTO OJTa MPHUCSHKHOTO
JIOJKHBI CTaThb HOPMOH.

1 Haconos Cepreii. Cya npucsixubix B Poccuu: nroru 2020 r. u mpornos Ha 2021 1. // AnBokarckas rasera.
30 mexabps 2020. Pexxum mocryma: https://www.advgazeta.ru/mneniya/sud-prisyazhnykh-v-rossii-itogi-2020-
g-i-prognoz-na-2021-g/. (nara oopamenus: 02.10.2022).
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IIpaBooXpaHUTEIBHEIE OPTaHBI U CYJ 00s3aHBI YIUTHIBATh HOBEUIITHNE TEXHOJIOTHU U
Hay4YHBIC JIOCTIIKEHHSI, OCYIIECTBJISS CBOK JCSITEIBHOCTh II0 YTOJNIOBHBIM JIEJIaM,
MIPAaBUIIBLHO UX MTPUMEHSTb.

B Poccuiickoit ®denepauuu coznanue cepsuca «lIpaBocyaue oHilaliH» TOJIBKO IUIaHU-
pyercs. CyIiecTBYOIIME HA CETOMAHSAIIHUNA JIeHb ()OPMBI paHXKUPOBaHUS U 0TOOpA B MPH-
CSOKHBIE B CyJE€ HOCAT B OCHOBHOM TPAJWIMOHHBIA XapakTep. YIaJeHHBIE (OPMBI
B YTOJIOBHOM IIpOIIECCE B LIEJOM HE IMOJyYHIM OKOHYATEIbHOI'O 3aKOHOJATENBHOTO 3a-
kperuteHusi. 1IpaBoBoil mpoOen HaAO JHKBHUAWPOBATH, YIEIHTH MAaKCHMyM BHHMaHUS
3TOMY HalpaBJICHHUIO CO CTOPOHBI HAYYHOH 001IeCTBeHHOCTH. BO3MOXHO 1ake, MOCBATHTD
OTIETBHYIO TJIaBYy B YTOJOBHO-MpoleccyadbHoM Konaekce Poccuiickoit denepamuum c
Ha3BaHNEM — «/[MCTaHIIMOHHOE MPOU3BOJICTBO MO YTOJIOBHBIM AETIaM».

Cosznanue crnenuanbHol nuppoBoii miardopmel «IIpUCSHKHBIN 3aceaTeNby Kak OT-
NIeNTbHO, TaK U B paMKax «[IpaBocynue oHmaiH, TO3BOIIIO OBl Pa3peInTh OONBITHHCTBO
CJIO’KHBIX BOIIPOCOB, CBSI3aHHBIX C OTIPABIEHUEM IIPABOCYANS C BKIIOYCHHEM HApOJTHOTO
MPENICTABUTENbCTBA. [IpM STOM HanakWBaHWE B3aMMOACWCTBUS MEXKAY OOIECTBOM,
cynebHoi cuctemoit u IT-chepoit, KoopauHAIHS UX AECITEILHOCTH SBISIOTCS 0053aTeIhb-
HBIM 3aJIOTOM YCII€Xa COBEPIIEHCTBOBAHUSA HCCIEAYEMOTO YTOJOBHO-TIPOLIECCYaTbHOIO
WHCTHUTYTA.

Crioco05l, cpesicTBa, METOIHMKH MTPOBEACHNA IIEpe00yUeHHs U TOATOTOBKY CyAeH, pa-
OOTHHUKOB CyIEOHOHN CUCTEMBI, TPOKYPOPOB, aJBOKATOB JIOJDKHBI BKIFOYATh a3bl IPUBUTHUS
IA(PPOBEIX HABHIKOB 00PaOOTKHM HHGpOpMAaNnH, OE30MMacHOTO €€ HWCIIONh30BAaHUSA IIPH
PacCMOTPEHUH U pa3pelieHNH YTOJOBHBIX JEJI IO CYIIECTBY.

IlepcriekTrBEI JanpHEHIIIEr0 NpUMEHeHHS HHPOPMAITMOHHBIX U IU(YPOBBIX TEXHOJIO-
T B Pa3BUTHH HAPOJHOTO MPEICTABUTEIHCTBA B YTOJOBHOM CyIOIPOH3BOJCTBE IMOJ-
TBEPXKIAIOTCS 00BEKTUBHONW HEOOXOJUMOCThIO co3maHus nuppoBoil miathopmer «[Ipu-
CSDKHBIH 3acefaTellb», C BO3MOKHOCTRIO IMAJIOTa CyAeH, paOOTHUKOB CYIeOHOW CHCTEMBI
HE TOJBKO C MOTCHI[UATLHBIMU KaHUIaTaMH ISl HCIIOJIHEHHSI OOIECTBEHHOTO J0JIra, HO
Y CO BCEMH TOCYAapCTBEHHBIMH CITy’)KOaMH M BEJIOMCTBaMH, OTBEUYAIOIIMMH 32 JIOCTOBEP-
HOCTbH TIPEIOCTABICHUS HHPOPMAITUU O HUX.

CoBepIleHCTBOBaHUE YYaCTHs IPUCSHKHBIX 3ace/iaTeNell Ipyu paCCMOTPEHHUHU YTOJIOB-
HBIX JIeJI TOJKHO TPOXOIUTH Iy TEM:

1) noBbIIeHUs TpeOOBaHUI K KpUTEPUSAM 0TOOpa KaHAUJATOB B COCTaB KOJUIETHH, B
TOM 4YHCJIe C IPUMEHEHHEM JUCTAaHIIMOHHBIX (opM: online-TecTUpOBaHUE, MOHUTOPUHT
Yyepe3 BUACOKOH(PEPEHIICBA3h C YUYAaCTHEM IICHXOJIOTa;

2) ycTpaHeHUs HEeJIOCTaTKOB HUPPOBOI 00pabOTKM CIUCKOB MPHUCSIKHBIX 3ace/aTe-
JTiel 32 cYeT HOBBIX (JOPM B3aMMOZEHCTBUS MEXY BEJOMCTBAMHU;

3) dbopMupoBaHUS CUCTEMbl MaTePUAILHON ¥ HEMATEPUAILHOW MOTHBAIIMU Y OyTy-
IIUX MPUCSKHBIX C IPUMEHEHHEM Pa3IMYHbBIX BUIOB IMOAJIEPKKH U YKPETICHHUS IPECTHK-
HOCTH BBITIOTHEHHSI 3TOTO IPaXXTaHCKOTO JI0JTa, pa3MeIIeHus 3Toi HHPOpPMaIuy Ha TIPe/-
JaraeMoMm udpoBoOM pecypce;

4) BHeApEeHUS HOBOU MOJENH OTIPAaBICHHS MIPABOCYAUS C yUYaCTHEM MPHUCHKHBIX 3a-
cejareneid ¢ ydyeToM HEpaBHOMEPHOCTH paclipelieleHHs HaceleHus W aJMHUHUCTpa-
TUBHO-TEPPUTOPHAIBLHBIX 0cOOEHHOCTEH Poccru ¢ moMoInipbio criennaabHO pa3padoTaHHON
KOMITBIOTEPHOM IIPOrPaMMBbl;

5) ympa3aHeHUs OTpaHHYSHH Ha TIOIYYeHHE TIOKA3aTEeNIbCTB HITH HHOW HH(OpMaIuu
10 YTOJIOBHOMY JIENTy TIPUCSKHBIMH 3aCEAaTeIsIMU TTPH COXPaHEHUN 00beMa UX TTOJTHOMO-
4uii (pa3pelreHre BOMpocoB «(haKTay), UCIOIb30BaHMS TIPU 3TOM IIH(PPOBBIX BO3MOKHO-
CTeil IpH Jade TOKa3aHWi CIEIIHATUCTAMU U SKCIIEPTAMU;
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6) yKpermieHHsI B3aUMOJEMCTBUS C MpeAceIaTeNIbCTBYIOIMM IPH PELIeHUH MpaBo-
BBIX M OPTaHU3AIIMOHHBIX BOMPOCOB, C MOCIEAYIOIUM OPUIHATEHBIM 0()OPMICHHEM;

7) pazpaboTku online-KypcoB, CIEMUANBHBIX 3JEKTPOHHBIX H3TaHUN (ITOCOOWIA,
y4eOHHKOB), BUICOJICKIIUI, KOTOPBIC B TOCTYITHOH (hopMe Ha Oa3e mpeaiaraeMoit nudpo-
Bo#t miarhopmbl «IIpucsHKHBIN 3acemaTenby OyayT OCBelaTh 0COOCHHOCTH CYAOMPOU3-
BOJICTBA C YYaCTHEM TpEICTaBUTENCH HAPOA, IOMOTYT IpaXKJaHaM YSCHHUTh COACpKaHHUe
HX MpaB ¥ 00sI3aHHOCTEH, 3aMHTEPECYIOT PEATbHON BO3MOKHOCTBIO JINUHO Y4acTBOBATh
B JICATEIHLHOCTH CYZCOHBIX OPTaHOB.
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B ILlentpansHoM gome ydensix 21 mapta 2023 roga cocToOsIIOCH TPAAULIMOHHOE €XKe-
roJiHOe coOpaHue TEOPETUKOB MpaBa.

CoOpanue mpoBoAWIOCH B (opMaTe MEXAYHAPOAHOW HAaydyHOH KOH(EpEeHIHH Ha
temy «IIpobrema npas uenoseka B Tpynax U3uClI npu IIpaBurensctee PO (x 75-netuio
npuHsaTus BeeoOell nexnapanuu npas venoBeka)». B atom rogy U3uCIl npu [Ipasu-
tenbcTBe PO ormeuaer 100-neTHuit roOuieil. Bo MHOTHX Hay4HBIX JOKJIaIaX OTMEdYanach
poib yueHbIX MHCTUTYTa B pa3BUTHM AaHHOM NMPOOJIEMATHKU B IIPABOBOM HayKe, KpOMe
TOTO, OBUTM TPOBENEHBI MPE3CHTAIMH TPYAOB YYEHBIX MHOTOJIETHEH JTaBHOCTH, JIEMOH-
CTPUPOBAJIHCH CHAiIbI ¢ poTOrpagusaMu MepBbIX COBETCKUX HCCIIEOBATENeH Mpasa u ap.

B koH(}epeHuy NpUHAIN yIacTHE POCCUHCKHUE U 3apyOexKHbIE TOCy IapCTBEHHBIE Jie-
STEJH, BEAYIINE YYEHBIC-FOPUCTHI B OOJIACTH TEOPHH MpaBa, MPEACTABUTENN HCTOPUYE-
CKUX M UHBIX 0011ecTBEHHBIX HayK. DopyM oTKpbuIa qupekTop MHCTHTYTa 3aKOHOATEb-
CTBa M CPaBHUTENBHOTO MpaBoBeneHus npu IIpasurensctee PO, akanemux T.5. Xabpu-
eBa. Ha ruieHapHOM 3acellaHMM C NPUBETCTBEHHBIM CJIOBOM BbhIcTynuia A.A. Kiwmmiac,
npencenarens Komutera Cosera @epepanyu N0 KOHCTUTYIIHOHHOMY 3aKOHOAATENbCTBY
U TOCYIapPCTBEHHOMY CTPOUTENIBCTBY, 1.10.H., Ipodeccop, 3aB. Kapeapoil Teopuu npasa u
rocynapcta FOpununueckoro uncrturyta PYJIH. B goknane ceHaTop KOCHYJICS BOIpoca
0 MEPEOCMBICIIEHNH YHHUBEPCAIBHOTO XapakTepa IpaB dYellOBEKa W BO3MOXKHOCTH HX
Ha/JIHAIIMOHAJBHOM 3alllUThI, OTMETUB, YTO OSKCIEPTaMHU B OOJACTH MEXKIYyHapOIHOTO
IIpaBa KOHCTaTHPYETCsl KPU3HC COBPEMEHHOM MEXAYHAapOAHON CHCTEMBI 3allUTHI NpaB
rpaxnaad. OTmeuaeTcs Takke HeI((EKTHBHOCTH PabOTHI KOHTPOJIBHBIX MEXaHH3MOB,
(YHKIMOHUPYIOIIUX B TOM YHUCIIE U B paMKaX YHUBEPCAIBbHBIX JOTOBOPOB O 3alIUTE MpaB
yenoeka OOH. JIoknaauuk KOCHYJICS TEMBbL, CBA3aHHOM ¢ MpeKpalleHneM uieHcTra Poc-
cuiickoit ®@enepanun B CoBere EBpombl U 0 MepCcrneKTUBax CO3/aHUS albT€PHATUBHBIX
ECIIY mexrocynapcTBEHHBIX CyJeOHBIX opraHoB. DakT mpekpaieHus wieHcTBa Poccuu
B Cosere EBponsl mogHumaer Bompoc coznanus «aHanoroB ECITU» na 6aze EBpasmii-
CKOT'0 3KOHOMHUYECKOro coro3a min Coro3Horo rocynapctsa PO u benapycu. Brickasbia-
F0TCsl, HAaIpUMeEp, NPEUIOKEHUS 0 co3aaHuu EBpasuiickoro cyna no mnpasam uenoseka. 1o
MHeHuo A.A. Knumaca, JaHHBIH BOIPOC MOXKET MOMJICKATH OOCYKICHUIO TOJBKO
C YYETOM JaIbHEHIINX HMHTErpallMoOHHBIX MpoueccoB. [Ipexne, yeM co3gaBaTh HOBBIE
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MCKTOCYAapCTBCHHBIC CYILC6HI)IC HUHCTUTYTHI, HCO6XOI[I/IMO JOTrOBOPUTHCA OTHOCUTEIIBLHO
o0I11eTo MOHUMaHusl 00beMa U COZIePKAHUS MTPAB, UX MEHHOCTH, TOTYEPKHYI CEHATOP.

IIpodeccop Kimmmac koHCTaTHPOBaI, YTO CO3JAaHHUS HOBOTO CHEIHAIHN3UPOBAHHOTO
CyJa IO TIpaBaM 4YelloBeKa B paMKax HallMOHAIBHOW CUCTEMBI HEe TPeOYyeTCsl, TaK Kak MpaBa
1 CBOOOIBI TPaXK/IaH yXKe MOJJIeKAT 3alIUTe B CyAax OO0IIeH FOPUCAUKIINH, a TAKIKE OTCTA-
WBAaIOTCS CPEJCTBAMH KOHCTHTYIIOHHOTO TIPaBOCY TSI

C oOcTosATENbHBIME AOKJIaAaMH BBICTYIHIIH Tipodeccop M.M. bopmmeBckwii, mpodec-
cop B.C. D63ees, mpodeccop B.H. CuntokoB u apyrue.

IOpumnyeckuit mactutyT PYJIH mpencraBmssn H.A. Biacenko, m.1o0.H., mpodeccop
Kadeaphl TEOPHUU TpaBa U rOCYIapCTBa, KOTOPHIH BBHICTYNIII Ha TJICHAPHOM 3aceIaHMH C
nokianoM Ha Temy «[IpaBa u cBOOOBI YeNIOBEKA U OTKJIOHSIOLICECS TOCYAAPCTBOY.

B Hawane cBoero BBICTYIUICHHUS AOKIQAYUK OOpaTWi BHHUMaHHE Ha aKTYaIbHOCTb
TeMbl coOpanus. [1o ero MEHEHHIO, BAXKHOCTE ITPOOJIEMBI, TOCTaBiIeHHOW MHCTHTYTOM, 00Y-
CJIOBJIEHa MHOKECTBOM COBPEMEHHBIX HEMPOCTHIX (akTOpoB. Peus uaeT o mpomomkaro-
IIeiics Crenonepanyuy Ha YKpanHe, PeKUMe MEeXKAYHAPOIHBIX CAHKIIHHA, MEKIYHAPOIHOM
Teppopu3Me (B3PBIB Ta30MPOBO/IA), TOJUTHIECKONW AUCKYCCHH O MPaBOMEPHOCTH BBIBO3a
JeTell U3 BOCHHO-OMACHBIX PETMOHOB YKpPaWHBI, HEMoAAep:kaHus HecucTeMHbIx CMMU,
AKTHUBHOM HCIIOJIb30BAHUM MHCTUTYTAa MHOCTPAHHBIX ar¢HTOB U AP. I[aHHI)Ie O6CTO$1T€.HI)-
CTBa TPeOYIOT OCMBICICHHS, B TOM YHUCJIEC M IOPHIUYECKMMU HAayKaMU W, KOHEYHO, B
TIepBYIO OoUYepenb, TEOpUeH rocynapcTsa u npasa. Kakue 3to npobnemsr? NHade roBops,
YTO HYXIAC€TCA B OCMBICJICHUH, OLICHKE U BBIpa6OTKe COOTBCTCTBYIOIIUX pCKOMGHHaHHﬁ?
VYka3zaHHbIe (DaKTOPHI MMOPOXKIAIOT MPOOJIEMY KadyecTBa COBPEMEHHOW TOCYapCTBEHHO-
CTH — W €BPOIEHCKOW, M OTEUECTBEHHOH; OCOOCHHO TOCYAapCTBEHHOCTH OBIBIIHX
B coctaBe CCCP coro3HBIX pecnyOauKk. Bo3HHKaET ¥ BOIPOC O COCTOSSHUH MOJTHTHIECKHIX
PEKHUMOB, UX JMHAMUKE U HANIPABIICHHS IBUKCHUS, COACPKAHUHU TOCIIOICTBYIOMIEH 1 1e0-
JIOTUH, 0COOEHHOCTSX TOCYIapPCTBEHHO-MTOIUTHYECKOTO MBIIIUTEHUST. MOKHO JIH CETOTHS C
MIOJTHOW YBEPEHHOCTHIO CKa3aTh, uTo B EBpone, CILIA, Poccun rocrnoncTByoT inbepab-
Has UACOJI0THUA U HHGepaanoe MelaeHne? He BLITECHSIOT JIU ee KOHCEPBATHUBHOEC MUPO-
BO33pEHHE, HICONIOTUS OKaTHOW M pacyeTIMBOW» UACHTUYHOCTH? B cBere cka3aHHOTO
Tak)Ke KpaliHe aKkTyajbHa CUTYyallusl B MHPE C IIpaBaMH YeJIOBEeKa.

Joxiaquuk noA4epKHyJI, UTO Nepe]l FOPUANUYECKON HAYKOM, B TOM YHCIIE OTEYECTBEH-
HOW, CTOSAT HENlerKhe 3a/a4yu, He 3aMedaTh UX MBI He uMeeM mnpasa. U 31ech Bo3HUKaeT
MIPUHINITHAIEHO Ba)KHBIM BOIPOC: KaKas METOAOJIOTHS, KaKOH MOJXOJ B MUCCIEAOBAaHUU
rocyaapcTa HaubOosee 3 GeKTUBHBIN, HanOoJIee 1eHCTBEHHBIMH.

COBpeMCHHaH O6HI€CTB€HH3$I IMpaKTUKa, OTMETUII JOKIIAAYUK, OTMEJIa aKTYaJIbHOCTh
TOCIIOJICTBYOIIINX COBCEM HEJABHO HJIEH CEPBUCHOTO TOCYJapCTBA, (PaKTHIECKOTO OTMH-
paHus» GYHKIUHN NPUHYKCHUS, PACTBOPEHHUSI TOCYJAPCTBEHHOCTH B CTPYKTYypax oOIie-
CTBa U JIp.

OpHaKo UeH CHIBLHOTO FOCyIapcTBa O4YeHb OBICTPO CTA HAOWUPAThH MOMYJISIPHOCTh
n Havanu aktuBHO paszBuBathes (Kepumor A.Jl., Kykenn WM.H., cenarop IlymkoB A.K.
u 1p.). [Ipoeccop D63eeB b.C. BricTymm eme ¢ 6osee KeCTKOW M OMacHOU Uaeel BO3-
MOXKHOCTU HAJIEJICHUS TJIaBBl TOCYAPCTBa TaK HA3bIBAEMBIMH «CKPBITBIMIY (MCKITIOYH-
TEJIHHBIMH ) TIOJTHOMOYHUSIMHU Ha OCHOBE HAJIO3UTHBHOTO IIpaBa roCyIapCTBEHHOW HEOOXO-
JAUMOCTH. JIYMaIO, 4TO BpsAJ JIX HYKHbBI KOMMEHTapUH O TOM, K UEMY MOT'YT IIPUBECTU Ta-
KOO IIJIaHa CYXKJEeHUs. POCCHIICKONM HCTOPUH BCE 3TO JTABHO U3BECTHO.

A 49TO TpejIaraeT mo MmocTaBJIeHHBIM poOIeMaM KIIacCHYecKas JOKTPUHA rocyaap-
CTBEHHOCTH, 33JaeTCS BOMPOCOM BBICTymaromuii. OTBET MOXHO HaWTH y ApPHCTOTENS,
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KOTOPBIN CBOECH MPO30PIUBOCTHIO U TEHUATBHOCTBIO MPEICcKa3al BO3MOXKHOCTD TAKUX CH-
Tyaluii MHOTO COTEH JIeT Ha3al. Peub uier o Tak Ha3pIBaeMOM 370POBOM TOCYIapCTBEHHO-
CTH U TaKUX €€ KPUTEPHSIX, KaK JOOPOIETENb U CUACThE.

Kax npumeps! OTKIIOHEHUH OT JaHHBIX OPUEHTHPOB APHUCTOTENH CINTAET MPEBpaIe-
HUE LAPCKOW BIIACTH B THPAHWIO, HAWXYIIINM BPEIOM ISl TOCYAapCTBEHHOTO MeXa-
HU3Ma — y3yprHamuio QyHKINH IpeACcTaBUTENbHON BIACTH U JIP.

Brnacenko H.A. cunTaer, 4To B HacTosiIee BpeMsi HEOOXOIUMO CO37]aHUE OCHOB TEO-
PUU OTKJIOHSIOLIETOCS TOCYNapcTBa. UTO 31€Ch JNOJKHO SIBUTHCS TJIABHBIM, KPaeyroib-
HeiM? [Ipek/ie Hy>)KHO TPEKPATHTh «IPBDKKI» OT CEPBUCHOTO rOCYAapCcTBa, TOCYIapCTBa
YCIIyT 715 001IecTBa K CHIIBHOMY TOCYJapCTBY, A4 eIlle C INACPOM, 00JIaAafoIIuM «HaIO-
SUTUBHBIMW» MOJHOMOYHAMU B IIMOXY KPHU3HUCHBIX CHTyaHI/Iﬁ, HKO6BI BBITCKAKOIIUX M3
OCHOBHOTO 3aKOHa.

Hy»xHo pa3pabaTriBaTh, BO-TIEPBBIX, IPUIHHEI cO0eB, poBaioB (Jloncdma), Head-
(heKTUBHOM MOJIUTHKU TOCYAAPCTB; BO-BTOPBIX, HY’KHO OCMBICIUTE H MPEIIOKHUTD (IpY-
TUMH CIIOBaMH — JIONIOJIHUTH APHUCTOTENs) KPUTEPUU 3IOPOBOU TOCYAapCTBEHHOCTH.
31ech, KOHEYHO, OTIPEIEIICHHOE MECTO JTOJKHBI 3aHAThH OJIarONoIydre HaceleHus, T0CTa-
TOYHOCTb MIEHCHOHHOTO COJIEPKaHus, OecIiaTHbIe 00pa30BaHUE M MEAMIIMHA U T.1.

K ¢dopmam OTKIOHEHHMIA, CUUTAET JOKIAMINK, MOKHO OTHECTH MMUTAIMIO TOCYIap-
CTBEHHBIX (D)YHKIIHIA, BRIXO/ U3 MEXTYHAPOIHBIX opraHu3aluii (Berxo u3 Cosera EBporbl
I'pennm (1974 1.), Poccum (2022 r.), Beixon u3-nox ropucaukimu ECITY, ycurenne pomu
«3aKOHO/IATEIbCTBA TOCYIAPCTBA» H JP.).

Hcxonst u3 ckazaHHOTO, MMOAYEPKHYJ TOKIA UMK, B HACTOAIIEE BpeMs BAXKHO paspa-
0aThIBaTh TEOPHUIO OTKIIOHSIONIETOCs TocymaperBa. Kak mpencraBisercs, €e MOKHO, C J0-
JIeH YCIIOBHOCTH, HA3BaTh aICKBATHOM METOMOJIOTHEH OCMBICICHHS MPOUCXOISIINX COOEB
B COBPEMEHHOM TOCYJapCTBEHHOCTH.

[InenapHoe 3acemaHme 3aBEpIIMIIOCH MPE3CHTAIlMEH TeMaTWYecKoro HoMepa
xypHana (Ne 4, 2022) «Bectauk Poccuiickoro yauBepcutera Apyx06 Hapo1oB. Cepusi:
IOpuanueckue Haykm» — I[lamMaTHuUKH coBeTckoro mpaBa. JKypHan NpeACTaBUI 3aM.
. penpaktopa u3naanus Bracenko H.A., KOTOpbIi 3a0CTpriI BHUMaHUE Ha COJIEPIKATEINb-
HBIX MOMEHTAaX BBIITYCKAa M OTBETHJI HA MHOTOYUCIIEHHBIE BOTIPOCHI.
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Kondepernnms HUMYVY-2023 B oamHHAANATHEIA pa3 MpeiiaracT IUIOMIAAKY IS
Pa3BepHYTOW AUCKYCCHH Ha aKTyallbHYIO TEeMY IUIsl POCCHICKOTO HAYYHO-H3/1aTEIIbCKOTO
coo01ecTBa.

OTKpBITHE MEPOTIPHUSATHS HAYaJIOCh C IPUBETCTBUS Opranu3aTtopos u rocreii Konde-
pennuu: Bnagumupa MBanosuya TpyxaudeBa, pektopa PTAY-MCXA um. K.A. Tumups-
3eBa; MPUBETCTBHE OT MHUHNCTEPCTBA HAYKH U BBICIIEr0 oOpa3oBanus Poccuiickoit @ene-
pamnn; BnagucnaBa SxoBneBuya [laHYeHKO BUACO-TIPUBETCTBHE BHUIIE-TIPE3UJICHTA
Poccuiickoii akamemum Hayk, mnpencematenss HaydHo-m3gatenbckoro coera (HUCO)
PAH, akanemuka PAH; Onbru Bnagumuposust Kupunnosoii, npesuneata AHPU.

BricTymnaromnyie akiieHTHpOBAId BHUMaHUE HA aKTHBHOM Pa3BUTHH HAYyYHOW peaK-
[IMOHHO-M31aTeILCKOM cdepbl Poccnu B HampaBiieHUH HHTETPAITUN ¢ MUPOBBIM HHGOpMa-
IIMOHHBIM, MTPO(ECCUOHATBHBIM U HAYYHBIM COOOIIECTBOM.

B pamMkax detpIpex gHEH KOH(pEepeHINN aKTUBHYIO paboTy Benn 14 ceccuit. Mozepa-
TOpaMu 3-# CECCHU «DMUKO-NPABO8Oe U Memoouteckoe obecnedenie no020moeKu nyoiu-
Kayutl U uU30anus HAy4Ho2o JiCypHAna» BHICTYWIM Muxann BranumupoBuu JleMbsiHer,
KaHO. Iopua. HayK, aupekrtop LleHTpa pasperneHus cropoB U OW3HEC-TUIAHUPOBAHUS
AHPU, u Enena ®enoporna [maayH, kaHa. 0pua. Hayk, npodeccop kadeapsl rocyaap-
CTBEHHOTO ¥ MYHHIIUIIATBHOTO YIIpaBiieHNs TIOMEHCKOTO TOCYAapCTBEHHOTO YHUBEPCH-
TeTa, TIaBHbIA pegakTop xypHana «BRICS Law Journaly.

E.®. I'mamyH BRICTYyIIHIIA C MPE3CHTANMEH HAa TeMy «DTHKA HAyYHBIX ITyOJIHKAITHI:
Ba)kHeillllee HalpaBlIeHHE JEATENLHOCTH HAydHOTO SKypHAla»', yIequB BHHMaHHE
My OMMKAIIMOHHOW 3TUKE W STUYECKHM TPUHIMIIAM HAYYHBIX ITyONUKAIUi, a TaKke He-
STUYHOMY TIOBEJICHHIO B c(hepe HaydHBIX MyOIINKaIni.

Amnnpeit BanepueBny [ 'paboBoif, kaua. pus.-MaT. HayK, pyKOBOJUTEIH OT/IENA HCCTe-
JIOBaHUI KOMITaHUU AHTHILIArHaT, IPEICTaBUI JOKIaa Ha TeMy «byaeT i Hayka mocie
ChatGPT?»>. Joxnaguuk onucan TEKYIIYyI0 CUTYalHi0 UCIOJIb30BaHU MAIIUHHON reHe-
paruu B Mupe:

* «Hamucanue AUIIIOMHBIX paOOT CTYACHTAMH,

* Hanucanue Hay4HBIX CTaTel;

* Permenne nmpocThIX MaTeMaTHYECKUX 33729 U TOJIOBOJIOMOK4

* ['eHepanys peKITaMHBIX CIIOTAHOB;

+ HanucaHue HCXOJHOTO KOJ[a IPOrpamMmm»”.

!'C TekCTOM Mpe3eHTaNI MOKHO 03HAKOMHTECS HA OQUIMATBHOM CaliTe yu4eGHO-KOHCYIFTAMOHHOTO IIEHTPa
AHPU «Axagemust AHPW». Pexxum mocrtyma: https://rassep.ru/upload/iblock/357/idxrxx5mgltdozbk692
u9ywgbxjSukOk/Gladun.pdf (marta ob6pamenus: 01.06.2023).

2 «ChatGPT — mepBbIif HHCTPYMEHT T€HEPAIUU TEKCTA, TOCTYMHBIH OOBMHOMY TONB30BaTeN0». C TeKCTOM
[PE3CHTALH MOXXHO O3HAKOMHUTBCS Ha O(HUUHMATILHOM cajite y4eOHO-KOHCYIbTalnoHHOro reHrpa AHPU
«Axamemust AHPW». Pexwum noctyma: https://rassep.ru/upload/iblock/a69/276dr3tnktOwn071z10ugjanw2
k9ziue/A.V.Grabovoy.pdf (mara obpamenus: 01.06.2023).

3 I'paboeoii A.B. Byner nu Hayka nociie ChatGPT? C TekCcTOM IIpe3eHTaluK MOKHO 03HAKOMUTBLCS Ha O(MIIU-
albHOM caiite ydeOHO-koHCysnpTannoHHoro nentpa AHPU «Axamemuss AHPW». Pexum npocryma:
https://rassep.ru/upload/iblock/a69/276dr3tnktOwn071z10ugjanw2k9ziue/A.V.Grabovoy.pdf (mara obGparie-
Hus: 01.06.2023).
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A Takke yKaszaja Ha psiJi BO3HUKIIKX B 3TOU CBSI3U MPOOIIeM:

* «MO>XXHO JI1 UCTIONB30BaTh CTEHEPUPOBAHHBIN TEKCT?

+ KT0 sIBIs€TCA OTBETCTBEHHBIM 32 TEKCT, KOTOPBIi ABJISETCS CreHEPHPOBAHHBIM?» .

Onbra CepreeBHa benenbkas, pykoBOIUTENb Y4€OHO-METOAMYECKOTO IICHTPA KOMITa-
HUU «AHTHUIUIaruaTy, BRICTYNHIA ¢ Impe3eHTanueil Ha temy: «[IpoueHTHBIM moaxon uiu
JKCIIEPTH3a: CUCTeMa «AHTHILIaruaT» B pabote pemakTopa». Omera CepreeBHa Mepednc-
JIAJIa BO3MOJKHEIE IIPOOJIEMBI OIEHKH TEKCTa «TOJBKO IO MPOIICHTY»:

* «He mpoBoguTcs aHaIU3 IPaBOMEPHOCTH 3aMMCTBOBaHUM;

* [TosiBsieTcst 0OOPEHHBII «ypOBEHD TIATHATAY;

* He yunTsIBatoTcs 0COOEHHOCTH THITA PaOOTEHI;

* He ananusupyercs cTpyKTypa paObOThl: 3aMMCTBOBaHUS B pe3ysibTaTtax U B 0030pe
«CTOST» OJUHAKOBO;

* He yuutsIBaroTCs Cily4au JOIMYCTUMOIO CAMOLIUTHPOBAHUS: IPENPUHTHL, CTAThU HA
OCHOBE JIMCCEPTALMH HITH IUTIOMHON paboTeD»’.

Taxxe TOKIIaIYMK OTMETHIIA BaXKHBIE KOMIIOHEHTHI pabOTHI C aBTOPOM IIPH IKCIISPT-
HOH OLIEHKE TEKCTa:

* «JlaTh peKOMEHIAITNH TI0 TOPAOOTKE CTATHH;

* ChopMyIHpOBaTh BOIIPOCHI K aBTOPY;

* [IoaAroTOBUTH MOTUBUPOBAHHBIN OTKA3;

* BrissBuTh B pabore miaruar;

* OOHapYXUTh KOTTMPOBAHKUE YYKOT'O CIUCKA JTUTEPATYPHI;

* [IpounaexcupoBaTh NpeanogaraéMblii MICTOUHUK 3aUMCTBOBAHUN U CPABHUTH C PY-
KOTHCBIO»®.

Muxaun Bragumuposuu JleMbsiHel B paMKax AUCKyccud Ha Temy: «IIpaBoBble pea-
T WH()OPMAITMOHHON TTOJIMTHKY HAYYHBIX TIEPUOANICCKIX M3IAHUHN B YCIOBHUIX TPAHC-
TPAaHUYHOCTH OTBETUJI Ha BOIPOC «MOXKHO JIM PaCCMAaTPUBATh pPa3MEIICHUE B MEKIyHa-
pomHBIX 0a3ax MJaHHBIX, Takux kak Scopus u Web of Science, PubMed, DOAJ,
Dimenssions u 1ip., BEIITyCKa IEPUOTNTIECKOTO H3IaHUS, COJIEPIKAIIETO: HMSL.., JOJKHOCTD,
MeCTO paboThI, YUEHYIO CTETICHb M yUeHOe 3BaHHe, aJ[pec dJIEeKTPOHHON MOYTHI aBTOpa, B
KadecTBe (DAKTA TPAHCTPAHWYHOH Tepeaun AaHHBIX?» . Muxann BiaguMuposud oTMe-
TUJI: «IIOCKOJIbKY MyOJUKAIlMK B MEXKIyHAPOIHBIX 0a3axX JaHHBIX, TAKUX KaKk Scopus U

4 I'pabosoii A.B. By et nu Hayka nociie ChatGPT? C TeKCTOM Npe3eHTally MOKHO 03HAKOMUTBCS Ha O(UIIHU-
albHOM caiiTe yd4eOHO-KoHCynbTannoHHOro ImieHTpa AHPU «Axamemus AHPUW». Pexum nmocryma:
https://rassep.ru/upload/iblock/a69/276dr3tnktOwn071z10ugjanw2k9ziue/A.V.Grabovoy.pdf (mara oGparmie-
aus: 01.06.2023).

5 Benenvkas O.C. TIpoUEHTHBIH MOAXOM MIIM SKCIIEPTH3a: CUCTEMa «AHTHILIaruaT» B pabore penakropa. C
TEKCTOM IPE3CHTAIMd MOXKHO O3HAKOMHUTBHCS Ha O(QHLHMATILHOM caiiTe yueOHO-KOHCYIbTAallMOHHOIO IIEHTPa
AHPU «Axamemus AHPU». Pexxum moctyma: https://rassep.ru/upload/iblock/46d/tqzrqvir7emnpmifebad
lqggvkSx1ul4/Belenkaya-O.S..pdf (nata obpamenus: 03.06.2023).

¢ Benenvkaa O.C. TIpOUEHTHBIN MOAXO/ MM 3KCIIEPTH3A: CHCTEMA «AHTUILIarMart» B pabore penakropa. C
TEKCTOM MPE3EHTAIMU MOXKHO O3HAKOMHUTHCS Ha OQHIHATEHOM caiiTe ydeOHO-KOHCYIbTalMOHHOTO IIEHTPa
AHPU «Axamemuss AHPU». Pexxum nocryma: https://rassep.ru/upload/iblock/46d/tqzrqvir7emnpmifeba4
lqggvk5Sx1ul4/Belenkaya-O.S..pdf. (nata o6pamenus: 03.06.2023).

7 lembsaney M.B. TIpaBoBble peanny HHYOPMAIMOHHOM MOJUTHKHM HAyYHBIX TIEPHOANYECKUX U3IaHUH B yCIIO-
BUSIX TpaHCTpaHUIHOCTH. C TEKCTOM MPE3CHTALMH MOXKHO O3HAKOMHUTHCS Ha O(QUIMAIBLHOM calTe ydeOHO-
koHcynbTannonHoro neHrpa AHPU «Axamemust AHPW». Pexxum nocryma: https://rassep.ru/upload/iblock/
392/gbrOknovqlvldrvdmurez4gopk3kqogz/Konferentsiya. ANRI Demyanets 24 05 2023.pdf. (mata oOpa-
menus: 05.06.2023). Iembsnen M.B. IIpaBoBbie peannn HHGOpMANIHOHHON MOJIUTHKHA HAYYHBIX TIEPHOANYC-
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TI'ponux U.A. Bectank PYIH. Cepust: FOpumraeckue nayku. 2023. T. 27. Ne 3. C. 823-827

Web of Science, HCTIONB3yIOTCS KaK KPUTEPUN OIEHKH PE3yJIbTATUBHOCTH NEATEITHHOCTH
Hay4yHBIX, 00pa30BaTeIbHBIX OpraHU3alMN, UX PYKOBOAMTENEH, 3alpelleHrne TpaHcrpa-
HUYHOH Tepeiayyl NaHHBIX IS HAyYHOH, 00pa30oBaTeNbHON OpPraHU3AINM, SBIISIOIIEHCS
y4peIUTENIeM HAyYHOTO MEPHOANIECKOTO H3AaHUs, OBUIO OBl CPAaBHUMO C MIPHOCTAHOBIIE-
HHEM Hay4HOH JeATeTbHOCTI» .

Tarwke M.B. JlempsiHen mnpenctaBuia OQUITMANBHYIO To3uIMio PockoMuam3opa:
«...JeATeNIbHOCTh, CBSI3aHHAs C pa3MelleHHeM B MHOCTPaHHBIX 0a3axX JaHHBIX, TAKUX Kak
Scopus u Web of Science u np., BRIITYCKOB MEPUOUUECKUX U3JIAHUM, COACPKALIUX TEp-
COHAJIbHBIE JAHHBIE POCCHUHCKUX aBTOPOB OYIET SBJIATHCS TPAaHCTPAHHYHOW Tepemaucit
TIePCOHANILHBIX JaHHBIX, HA KOTOPYIO pacHpoCTpaHstoTcs TpeboBanus cT. 12 demepaib-
HoOTO 3aKkoHa OT 27 mroyst 2006 r. Ne 152-D3 «O mepcoHaNIBHBIX TAHHBIX», B TOM YHCIIE 00
0053aHHOCTH YBEJAOMHTH YIOJIHOMOUYEHHBI OpraH M0 3alluTe NpaB CyOBEKTOB
MEPCOHANIBHBIX JTaHHBIX O CBOEM HaMepeHHUH OCYILIECTBIATh TPAaHCTPAHUYHYIO Mepenady
MEPCOHANIBHBIX JAAHHBIX 0 Hayala OCYLIECTBICHUS NEATECIbHOCTH MO TPaHCTPAaHUUHOU
Tnepeaaye NepcoOHATBHBIX JaHHBIX, B TIONTHOM 00BeMe»’.

25 mas 2023 roma padota KordepeHnuo mpo oKt KPYTIAbIA CTOJI CEKITUA KypHa-
JI0B 10 NpaBy « TeHaeHIIMN pa3BUTHS HAyUHBIX IOPUINYECKUX KYPHAJIOB B YCIOBUSIX CaHK-
nui». Moneparopel: Muxaun Bnagumuposuu Jlembsinen, Enena Butansesna Ilonuzosa,
3aMecTuTeNns pykoBoautens LlenTpa ananuza u BHyTpeHHero koHTtpoas 'AYI'H, skcnepr
IenTpa pasperieHus criopoB u ou3Hec-turanupoBanuss AHPU, kxaun. ropun. Hayk, JOIICHT.

Enena ®denopoBHa ['nmagyH mpencraBuia MpEe3eHTAMI0O HAa TeMy: «MeHstomuiics
MHUD: BBI3OBBl DPa3BUTHS MEXIYHAPOIHBIX JKYPHAIOB IOJUTHKO-TIPABOBOM CQEphD».
JIOKJIaunK OTMETHIIA, YTO HECMOTPS Ha TO, UYTO IIOJIUTUICCKHI KPU3UC MIPUBEIT K OOMKO-
THUPOBAHUIO COBMECTHBIX MTPOEKTOB CO CTOPOHBI MHOTUX «HEIPY>KECTBEHHBIX» CTpaH, JIs
Poccun 3TH BBI30BBI CTa M HOBBIMH BO3MOKHOCTSIME — 0003HAYAIINCH HOBBIE BEKTOPHI CO-
TPYIHHYECTBA, KOHCOIUANPOBAINCH YCHUIIHS MPEACTABUTENIEH CONMATbHO-TyMaHUTAPHBIX
HayK a3MaTCKUX U JAaTHHOAMEPHUKAHCKUX CTPaH, Hayajcs MOMCK PelIeHUs MOJTUTHKO-TIpa-
BOBBIX TPOGIEM» ',

ITo muenuro E.®. ['manyH 3a1ayaMu HAyYHBIX KYPHAJIOB MTOIUTHKO-TIPABOBOTO OJI0KA
SIBIISTFOTCSI:

CKHX M3JaHMIl B YCIOBUSX TPaHCIPaHUYHOCTH. C TEKCTOM IIPE3CHTALNH MOXHO 03HAKOMUTHCS Ha O(HIHAIb-
HOM caiiTe y4eOHO-KOHCynbTaumoHHOTO wneHTpa AHPU «Axamemus AHPW». Pexum nocryma:
https://rassep.ru/upload/iblock/392/gbrOknovq1v1drvdmurez4gopk3kqogz/Konferentsiya

ANRI Demyanets 24 05 2023.pdf. (zata obpamenus: 05.06.2023).

8 lemvsaney M.B. IIpaBoBble peanuu MHGOPMALHMOHHOM MOJMTUKY HAy4HBIX HEPHOIMYECKUX U3IaHUI B yCII0-
BUSIX TpaHCIpaHUYHOCTH. C TEKCTOM IPE3EHTAlMK MOXHO O3HAKOMHUTHCS Ha O(pUIMATIBHOM caiite y4eOHo-
koHcynprauuonHoro uentpa AHPU «Axkamemuss AHPW». Pexum noctyma: https://rassep.ru/upload/
iblock/392/gbrOknovqlv1drvdmurez4gopk3kqogz/Konferentsiya ANRI Demyanets 24 05 2023.pdf. (mara
obpamenus: 05.06.2023).

® Hemvaney M.B. TIpaBoBble peanuy HHGOPMALMOHHOM MOJMTUKA HAYy4HBIX HEPHOIMYECKUX U3IaHHUI B yCII0-
BUSIX TpaHCrpaHUYHOCTH. C TEKCTOM IMPE3CHTALMK MOXKHO O3HAKOMHUTHCS Ha O(pUIMAIbHOM caiite y4eOHo-
koHcynbTannoHHoro neHTpa AHPU «Axamemms AHPW». Pexum nmocryma: https://rassep.ru/upload/
iblock/392/gbrOknovqlv1ldrvdmurez4gopk3kqogz/Konferentsiya ANRI Demyanets 24 05 2023.pdf (mata
obpamenus: 05.06.2023).

10 Imaoyn E.@. MeHAIOIMICS MUp: BBI30BBI Pa3sBUTHS MEKIyHAPOIHBIX KYPHAIOB MOJIUTHKO-IIPABOBON
cdepsl. C TeKCTOM NPE3CHTALMH MOYKHO 03HAKOMUTHCS Ha OQUIHATIBHOM caiiTe yueOHO-KOHCYIbTAallHOHHOTO
nentpa  AHPU  «Axamemumss  AHPU». Pexum  pmoctyma:  https://rassep.ru/upload/iblock/752/
7gbhnk9zxnffalmektwsfs047oxouoqk/11.Gladun.pdf (zata obpamenus: 05.06.2023).
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Gronic I.A. RUDN Journal of Law. 2023. 27 (3), 823-827

* «O0GecrieueHne MakCUMaJIbHOW HMHTErPAIli MEXIYHApPOIAHBIX M HAIMOHAIBHBIX
MPaBOBBIX HOPM CO CTPaTETHMYECKOHW CHUCTEMOW YMpaBieHHs, TIOOANbHBIMU ILESIMU
U TPEHAaMU;

+ dopMupoBaHHE HOBBIX MOJENEH HAyyHOTO COTpPyAHWYECTBa (T100aNbHOCTS,
MEXIUCUUIUIMHAPHOCTD, IPAKTUKO-OPUEHTHPOBAHHOCTb);

* [IyGnukanus pe3yabTaToB KOMIUIEKCHBIX MEXIUCITUILTHHAPHBIX MCCIIEI0BAHHH 110
BOIIpOCaM, KOTOPBIE COCTABIIAIOT MUPOBYIO HCCIIE0BATENBCKYIO IOBECTKY C YYETOM Hallu-
OHaJIbHBIX 3a/1aY;

* KoHconuaanus MUpPOBBIX TPEHIOB, 3HAHUH, HHPOPMALIUK O MOJTUTUKO-TIPABOBBIX
mporeccax;

» Cozanvie ¥ KOOPAWHAIUS HAYYHBIX TPYTI, COBMECTHBIX HAYYHBIX M 00pa30BaTENlb-
HBIX ITPOEKTOB POCCUICKHX M 3apyOEKHBIX YHUBEPCHTETOB;

* MaTerpanus poccuiicKux u 3apyOeKHBIX UCCIeI0BaTENEi B COBMECTHBIX MOJIOIEK-
HBIX M HAYYHBIX MEPONPUATUAX» .

IToaTOMy MeEXAyHapoIHOE COaBTOPCTBO — OAMH U3 IOKa3aTenedl peanbHOi
MEXIyHapOIHOW aKTUBHOCTH JKypHaJa.

Cepreit lIBanoBuu boukos, sxcnept LlenTpa paspemenns cnopos AHPU, [Ipencena-
tenb CoBeta Hexommepueckoro napraepctsa «HenpaBuTenbcTBEHHBIH HHHOBAIIMOHHBIN
LEHTP» BBICTYIHJI C JOKJIaJ0M Ha TeMy: « TeXHn4eckoe perympoBaHue — Kak CIoco0 Imo-
BBIILICHNUS HAYYHOI'O YPOBHS IOPUOMYECKHX IEPHOANYECKUX H3AaHUi». JloKiIagduk
KOHCTaTHPOBaJ, YTO TMPOOJIEMBl HAyYHBIX MOPUAMYECKUX IKYPHAJIOB 3aKIIIOYAIOTCS
B II0TEpE KauecTBa M KaK CIEICTBHE — «C1ab0e BIUSHUE HAYKU Ha TIPAKTHKY» 2.

B nenb 3akpeitus 11-ii MexayHaponHoi Hay49HO-IPAKTHUECKONH KOH(EPEHIINH TOA-
BEICHBI UTOTU U BEIHECEHBI NpeuioskeHus B Pesomonmio Kondepenum.
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