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e skypHAJIa U HANIPABJIEHHOCTD IyOJIMKALU i
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AHHOTanus. AKTYalbHOCTh BOIIPOCOB MIPOMCXOXKJICHHUS IMMCbMEHHOTO TpaBa BHITEKAET U3 HEO0O-
XOIMMOCTH PEIICHHUS TUCKYCCHOHHON MPOOIeMBI O IUTIOpann3Me KOHIENINI HosBIeHUs paBa. Popmu-
pOBaHUe MpaBa UCCIENyeTCs KaK COBOKYITHOCTb IIPABHUII ITOBEJICHUS, 3aKPETIJICHHBIX TOCYAapCTBOM IHCh-
MEHHO M MPeHa3HAYCHHBIX VI B3aUMOJICHCTBYS JIFOeH MEXay co00i U cyObeKkTamMu MmyOIMYHOM Bia-
CTU B JIMIE TOCYJapcTBa U MHBIX Jiull. Iloka3aHo, 4TO B MepBOOBLITHOM OOIIECTBE MPaBUIIa TOBEACHUS
(UKCHPOBAJIKMChH TJIABHBIM 00pa3oM B YCTHOW peuH, KOTOpasl BBIHYXKJAaja JIFOAeH B3auMOJCHCTBOBATH
00BIYHO B IIpeJeNax CIBIIIMMOCTY IoJI0ca YeI0BeKa. Y CTHas peub He MOIJIA UCIIOIb30BaThCs /IS IIOCTO-
SITHHOTO ¥ TOBCEHEBHOT'O B3aMMO/ICHCTBUS MEXly TEMHU TPYIIIaMH JIF0/1€H, KOTOPbIe HAXOAMINCH BAAIH
JIPYT OT Jipyra Ha CBOMX CTOSIHKaX U CTOHOUIIAX, B HoceneHusax. IlucbMenHas ¢popMa paBa U IPaBOBBIX
HOPM SBJISI€TCS aTpUOYTUBHBIM ITPU3HAKOM IPABOBOI CHCTEMBI, COCTOSIIIECH U3 ITpaBa, IPaBOOTHOLIEHHUH
u npaBoco3HaHus. OOOCHOBaHA TUIOTE3a O CTAHOBJICHHUM IIpaBa B IIPOLECCE NPUIAHUS I'OCYIapCTBOM
MTUCBMEHHOM (POPMBI PSITY COIMANBHBIX HOPM ITEPBOOBITHOTO 00IiecTBa. [Ipunanie muchbMeHHON GOpMBI
IpaBy CO3/aeT JONOJIHUTENbHYI0 BO3MOXKHOCTb JUISL JKUTENICH Pa3HBIX MOCENICHUH, TOPOAOB U CTpaH
B3aUMOJICHCTBOBATh MEXIy COOOH Ha PAacCTOSHHHM, CIIOCOOCTBYET IIEHTPAIHM3AIMU T'OCYIapCTBEHHOTO
pEryJIUpOBaHUS Ha OINPECIICHHON TEPPUTOPUH, YHU(PHUKALIMU COLUATILHBIX HOPM, YCHIJICHHIO M pacIly-
PEHHMIO BIIACTH IOCYJapCTBa.
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Origin of written law

Erzat Z. Bekbaev'"'[<

Eurasian Law Academy named after D.A. Kunaev, A/maty, Republic of Kazakhstan
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Abstract. The relevance of the origin of written law issues stems from the need to address pluralism
of concepts concerning law origin. Research investigates the issues of the origin of law as a set of rules
of conduct fixed by the state in writing and intended for interaction of people between themselves and
public authority represented by the state and other persons. In a primitive society the rules of behavior
were fixed mainly in oral speech, which forced people to interact usually within the earshot of a person's
voice. Oral speech could not be used for constant and everyday interaction between those groups of people
who were far from each other in their camps and settlements. The written form of law and legal norms is
an attributive feature of the legal system, consisting of law, legal relations and legal consciousness. The
hypothesis suggests that law formation takes place in the process of establishing a written form by the
state to a number of social norms of primitive society. Written law creates an additional opportunity for
residents of different settlements, cities and countries to interact with each other at a distance; it
contributes to centralization of state regulation in a certain territory, unification of social norms, and
strengthening and expansion of state power.
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language
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BBenenue

Bompoc 0 mpoucxokaeHuy IpaBa MoKa He MOIy4YHl B HAyKe OAHO3HAYHOIO OT-
BETAa, HECMOTPs Ha CIELUAIbHBIE Pa3paObOTKH IOPUCTOB, HICTOPUKOB, aHTPOIIOJIOTOB,
COLIMOJIOTOB, JIMHIBUCTOB M Apyrux yueHsiX. CornacHo ganHeiM C.H. ®@posnosa, aHa-
JU3 MyOIUKaIMi O MPOUCX0XKICHUU IIPaBa MO3BOISET BBIICIUTD B IOPUANUECKON JIH-
Teparype HE MEHEE JIEBATH CaMOCTOSTENIBHBIX KOHLEMIUN IPOUCXOXKICHUS IpaBa
(Frolov, 2007:11). Ilpuunna mimropanau3Ma KOHIETINI TPOUCXOXKACHUS TpaBa U B Iie-
JIOM IPaBOIIOHMMAHHMS 3aKJIIOYAETCs B TOM, Kak oTMmeuaeTr B.A. YerBepHuH, 4TO
«...B Pa3HBIX TEOPUAX OJAHHMM U TEM K€ TEPMHUHOM IIPABO HA3BIBAIOTCS B CYIIHOCTH
pasHble OOBEKTHL...»'. C y4eToM yKa3aHHOTO OOCTOSTENLCTBA JUIS OOOTAlIEHHs

' Yemeepnun B.A. TIpobiueMbl TeOpHM NpaBa Juis 0c000 0IapeHHBIX CTYIEHTOB // DIeKTpOHHAs OGMONHOTEKA
Rulit. Pexum goctyma: https://coollib.net/b/394679-v-a-chetvernin-problemyi-teorii-prava-dlya-osobo-
odarennyih-studentov (mzata obpamenus: 18.12.2022)
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HAyYHBIX 3HAHMM O MPOMCXOKJIEHUU IpaBa MPEACTaBISAETCS LENecoo0pa3HbIM pac-
CMOTpETh 0oJiee EeTaJIbHO BOIPOCHI BIUSHUS MHCbMA HA T€HE3UC MPaBa, MOCKOIbKY
aTpuOYTHUBHBIM IPU3HAKOM MpaBa U MPaBOBBIX HOPM SBIISIETCS UX MHUCbMEHHas (popma.
B 31011 CBSA31 BONPOCHI MPOUCXOKICHUS TIPaBa paCCMaTPUBAIOTCS B TAHHOM HCCIIEI0-
BaHWU C To3uIMHu obocHoBaHHOTO [.M. MypOMIIEBBIM «UIMPOKOT0» IMOAX0]a,
COTJIACHO KOTOPOMY NPABOTEHE3 H3ydaeTCsi B KOHTEKCTE BCEeMUPHOH Bomonmu. «[1pu
TaKOM ITOIX0JI€ COIMANBHBIM (PaKTOpaM BO3HWKHOBEHUS IpaBa MPEAIMIECTBYIOT TIPH-
pomHbIe (aKTOPBI TAKOTO K€ XapaKTepa, a MCXOJHBIM B HCCICIOBAaHUH CTAHOBUTCS
TE3WC O BOSHMKHOBEHHH IpaBa OJHOBPEMEHHO C YeJIOBEYECKMM oOIecTBOM. B pe-
3y/lbTaTe TPEAMET HCCIICTOBAHHUS CTAHOBHUTCS MEKIUCITUIUIMHAPHBIM M BKIIFOYAET
TaKke MPo0IeMaTHKy HEMPABOBBIX HAYYHBIX JUCITUIUIMH, TIPU 3TOM HE TOJBKO TyMa-
HUTApHBIX (QHTPOMOJOTHM, STHOJOTHM M T. J.), HO M €CTECTBEHHBIX (Omoyorumu,
TICUXOJIOTHH, TEHETUKU ToBeeHus U T. 1.)» (Muromtsev, 2021:359—375). Ceroaus
TaKUM OOIIMM MEXKIUCIMILIMHAPHBIM MPEIMETOM ISl TEOPETUKOB MpaBa M MpeCTa-
BUTEJIEH MHOTUX JPYTUX HAyK SIBJISIOTCS COLMAIbHBIE HOPMBI MEPBOOBITHOTO 00IIIe-
CTBa, HA OCHOBE KOTOPBIX BITOCIIEACTBHH CO3/Ial0TCS TIPABOBBIE, MOPAJILHBIE U PEITATH-
03HBIC HOPMBI. [103TOMY OCHOBHAs 4aCTh CTaTbU HAYMHAETCS C PACCMOTPEHUS HAaubo-
Jee OoOmUX CBEICHWH O COIMAIBHBIX HOpMax NepBOOBITHOro ooOmiectBa. Jlamee
B OCHOBHOM YaCTH CTaThH TMOATAITHO paCCMATPUBAIOTCS y3JI0BBIE BOIIPOCHI COOTHOIIIE-
HUS COIMAIBHBIX HOPM TIEPBOOBITHOTO OOIIECTBA M YICHOPA3/ICIbHONW YCTHOW peuw,
COLIMAJIbHBIX HOPM MEPBOOBITHOrO OOIECTBA U MUCbMEHHOCTH, OTJENIbHbBIE CBOICTBA
MUCHMEHHOU (POPMBI MpaBa U MPABOBBIX HOPM, TMCEMEHHOTO IPaBa U OOIIECTBEHHBIX
OTHOIIIEHUH.

Hcnonp3oBanHas TuTepaTypa U UCTOYHUKU B COOTBETCTBUU C U30PaHHBIM MOJI-
XO0JIOM OXBAaTBIBAIOT BOMIPOCHI BCEMUPHOM UCTOPUU U UCTOPpHUH JIpeBHEro Mupa, oo1iie-
W3BECTHBIE CBeACHNUS M3 Bukumneann — cBOOOTHON SHIIUKIIONEINH, a TaKkKe PadOThI
10 TAKUM HAYYHBIM JTUCITUTUINHAM, KaK 3TOJIOTHS U OMOCOITMOIIOTHS, FOPUANYECKas aH-
TPOTIOJIOTHS, S3BIKO3HAHWE W JIMHTBUCTHKA, FOPUINYCCKAsl JTHHTBUCTHKA, UCTOPHS U
Teopus IpaBa ¥ rocyapcTBa. B paboTe ncmoib30BaHbl TAKHE OOIIEU3BECTHRIC METOIBI
WCCIICIOBAHMS, KaK aHAJIN3 U CHHTE3, UICTOPHUYECKUN U CPAaBHUTEIIBHBIA METOIbI, BbI-
0op mpeaMeTHOU obnacTu uccienaoBaHus (00bekTa u npeaMeta). Lleab ucciaenosa-
HMS — TOJIYYUTh IPUPAIIEHNE HOBOIO HAYYHOI'O 3HAHHUS MO BOIIPOCAM IPOUCXOXKIe-
Hus npaBa. OHA U3 3a/1a4 COCTOATIA B TOM, 4TOOBI 00Jiee IeTalbHO UCCIIEA0BATh 0CO-
OEHHOCTH TpoIlecca B3aUMOJEHCTBUS JIIOJEH MEepBOOBITHOTO OOIIECTBA B YCIOBHUSX
TOCIIOJICTBA YCTHOM peud, B 4acTu (UKCAlMU, XPaHEHHUS W TPUMEHEHUS 3HAHUI
0 mpaBWiIax moBeaeHus. Jpyras 3agada — Mcciea0BaTh BO3MOKHBIEC COIIMATIbHBIE TI0-
CJIEJICTBUS TPUJAHMS MHCHBMEHHOW (OPMBI 3aKOHA TMpaBWJIaM TOBEICHUS JIIOCH B
JpeBHEM MHEpe, TTOKA3aTh MOCIEACTBYS BIUSHUS THChMa Ha MPOIECCHI MMPOUCXOXKIC-
HUS TIO3UTUBHOTO WJIM OOBEKTUBHOTO TTpaBa.

O conuabHBIX HOPMaX EPBOOLITHOrO 001IECTBA
[IepBoObITHOE OOIIECTBO UCTOPUKU PACCMATPUBAIOT KaK MEpUOJ OBITHS UesloBe-

4ecTBa 10 I/1306peTCHI/IH nrucbMa, a B COIIMOOTOJIOTHMH MU 6I/IOCOHI/IOJIOFI/II/I moJjararor,
4TO B IIPOHECCC pPa3BUTUA pr,[[OBOfI JCATCIbHOCTH H LI.HCHOp21:<}I[e.]'II)HOI\/'I peuun
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B NIEPBOOBITHOM OOIIECTBE CKJIAJBIBAIOTCS OINpPEIEICHHbIE CTAaHAAPThl U CTEPEOTHIIbI
MOBE/ICHUS YEJIOBEKa, 3HAUUTENIbHAsA YaCTh KOTOPBIX UMeJa B KAYeCTBE CBOEH OCHOBBI
BpokieHHBIE pediiekchl (Muromtsev, 2021:359—375). CtanaapThl ¥ CTEPEOTHIIBI TI0-
BEJICHUS YeJIOBEKa HOCAT MOCTOSHHBINA, YCTONYMBBIN XapakTep U (PUKCUPYIOTCS Kak
WHAWBUIyAIbHBIE ¥ TPYIIIIOBBIC TIPAaBUiIa TIOBEICHUS, TPAIUIINH, PUTYaIIbI, OOPSIIBI U
00bI9an. DTH mpaBuiIa MOBEIEHUS JIIOJIEH IEPBOOBITHOTO OOIIECTBA MOTYYHIIN B HAYY-
HOU nuTepaType 0000IIeHHOe Ha3BaHHe MOHOHOPMBI (Muromtsev, 2021:359—375).
ITo moBoxy ee conepkaHusl BBICKAa3aHbI CaMble Pa3HbIe MHEHHS, HO B II€JIOM peYb HIIET
HE CTOJBKO O TOM, YTO MOHOHOpMA SIBJISIETCS OAHOM «OOJBINOIY», TPUTOIHON HA BCE
CJIy4au KU3HU COLUAIIbHON HOpMOIA (TTpaBUiIOM MoBeAeHus). B GonbnHCTBE Citydaes
aBTOpPBI AKIIEHTUPYIOT BHUMAHUE HA TOM, YTO B IIEPBOOBITHOM OOIIECTBE MOHOHOPMA
He JIeJIUTCS Ha TAKUE CBOM PA3HOBUIHOCTH, KaK IPaBO, MOPAJIb U PETUTHO3HBIE HOPMBI.

Uro kacaeTcst 0011IeCTBEHHBIX OTHOIIEHUH B MEPBOOBITHOM OOIIECTBE, TO OHH Ha
OIpEJICTICHHOM dTare oxBaThiBaiH, o MHeHHI0 FO.M. IlmtocHuHa, «...4eThIpe BUIA
WHBAPUAHTHBIX OTHOIIEHHWH, YCTaHABIMBAEMBIX MEXIY COPOIMYAMHU: OTHOIICHUS
0 TOBOJIY PECYpPCOB, OTHOIICHHS IO ITOBOIY BOCIIPOU3BOJICTBA, OTHOMIEHHUS 10 TIO-
BOJIy pacrpeiesieH s COIMATBHBIX POJICH M OTHOIIIEHUS, HAIIpaBJICHHBIC Ha MMOIepKa-
HHUE COIMAJHHOTO €IWHCTBA. ...BbinenenHsle (GOpMBI OTHOWMICHUN BBICTYNAIOT KaK
HEOOXOIMMBIE M JOCTATOYHBIC Ui CYIIECTBOBAHMS M COXPAHEHUS COLMAIBLHOU CH-
creMbl. OHH CO3JAIOT XKHU3HECTIOCOOHYI0 opranu3anuio» (Plyusnin, 1990:202—206).
Otcrofa ciieyeT, 4To B MEPBOOBITHOM OOIIECTBE COLMALHBIE HOPMBI OXBaTHIBAIU
U PEeryJMpoBaliv yKa3aHHbIE YEThIPE IPYMIbl OTHOIIEHUH. CaMu COIMaibHble HOPMBbI
B MIEPBOOBITHOM O0IIECTBE 3aKPEIUISIINCh U XPAHWIINCH B MAMSITH JIIOJIEH, a BhIpaXka-
JIUCh U TE€PEeIaBaJUCh C MOMOIIBI0 €CTECTBEHHOTO S3bIKa M YJICHOPA3AeNbHONU peun.
Kak momnarator s3bIKOBE/IbI, €CTECTBEHHBIN S3bIK SBISETCS YHUBEPCATLHBIM HHCTPY-
MEHTOM (UKCaIllMU, XpaHEHUs, HAaKOIUICHHWS M PacIpOCTPaHEHHsI 3HAHWUU BOOOIIE,
B TOM umciie U o conuanbHbix HOpMax (Chiktybaiev & Kaspaeva, 2021:128—141).
Vcnonp30BaHme 4WiICHOPA3IEIbHON PeUH B IIEPBOOBITHOM OOIIIECTBE paCCMaTPUBACTCS
KaK Ba)KHEHIIIee MPEUMYIIECTBO YeJIOBEKa M0 CPAaBHEHUIO C JIPYTMMHU COLHAIBLHBIMH
CYLLECTBaMH.

YcrTHas pe€4b U CoOoHAJIbHbBIC HOPMbI Hep306blTHOFO OﬁllleCTBa

Kak nosnararot uccienoBareiny, 3bIK 1 WICHOPa3eJIbHAs pedb NOSIBUIIACH B X0
IBOJIIOLIMM YeJIOBEKa Mexay 2—1,7 MuWuIMoHaMH JeT Has3aj, y nepBbix Homo —
VIMEHHO B 3TO BpeMs c(OopMHUpoOBaiIcs pedeBoi anmapat”. He yrny6ussach B TaHHYIO
npo0IeMaTHKy, OTMETUM JIMIIb TO, YTO B MEPBOOBITHOM OOIIECTBE SA3bIK YEJIOBEKA U
€ro wieHoOpa3eabHas pedb B TEUCHHE COTEH ThICSAUENeTUH (HOPMUPOBAIMCH IPEUMY-
IIIECTBEHHO KaK yCTHas pedb. YCTHas peub B MEPBOOBITHOM OOILECTBE SABISETCS
OCHOBHBIM CPEICTBOM s3bIKa MO (PMKCALIMU, XPAHEHUIO U Iepejade 3HAHUM, B TOM
qucie U MpaBUJ MOBEJCHUS, XOTsl Haubosee MpOCThIE COLMANIbHBIE NPaBUIIa, HAIPH-
Mep, 3anpeTsl (Tady) MOTYT NE€peJaBaThCcs MMyTEM UCHOIb30BAHUS HE TOJIBKO 3BYKOB,
HO U BH3YalIbHBIX 3HAKOB, HallpUMEp, MUMUKH, JKE€CTAa WU HUHOI'O TEJIOABUKCHUS,

2 Peub. Marepuan u3 Bukunenun — cBoGOIHON SHIMKIONEAUH. PesxuM noctyna: https:/ru.wikipedia.org/
wiki/%D0%A0%D0%B5%D1%87%D1%8C (nata obpamenns: 10.07.2022).
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pucyHka. IlocreneHHo, MO Mepe pocTa U YCIOKHEHUS coep alleicss B MpaBuiIax
COLIMAJBHOIO TOBEIEHUS HH(OpMalnu, 0a30BBIM CPEACTBOM HAKOIUICHUS 3HAHHMA
0 COIMANFHBIX HOPMaXx B MEPBOOBITHOM OOIIECTBE CTAHOBUTCS YCTHAsS pedb Kak OoJiee
COBEpIICHHBII MO CPaBHEHUIO C KECTAMH U WHBIMH TEJIOJIBIKEHUSIMU MHCTPYMEHT
XpaHeHUs | nepenayr nHGopMaluy B IpoIiecce B3aUMOICHCTBHS JIOCH.

OmHaKo TOCTIOJICTBO YCTHOM pedur B MEPBOOBITHOM OOIIIECTBE HAKIIABIBAET CBOC-
oOpa3HbIe OTpaHUYEHHUS Ha KUZHEACSITEIHLHOCTh JIIOACH TOro BpeMeHH. Bo-mepBbIx,
YCTHasl peub OTPAHUYMBAET B3aUMOJECHCTBHE JTIOAECH PEIEIaMHU CIBIIIMMOCTH roj0ca
gyenoBeka. OHAa MCHONB3YETCs U TMTOBCETHEBHOTO OOIIECHHS JIOAeH B HEOONMBbIINX
rpymnmnax coouparesueil 1 OXOTHUKOB, Ha TEPPUTOPHHU OTAEIHHO B3SATHIX CTOSHOK, Jlare-
peil u moceneHuit. AT orpaHudYeHHs 00yCIIaBIUBACTCS TAKUMH CBOMCTBAMM yCTHOM
pedn, Kak HeoOpaTUMOCTb, MOCTyNATEeNbHbIA U JIMHEHHBIA XapakTep pa3BepThIBAaHUS
BO BpEMEHHU. Y CTHasl peub BCErja aJpecoBaHa HEMOCPEICTBEHHO CIYILIATEN0, KOTO-
pBI BOCIPUHUMAET €€ 3/1ech U ceiuac. B mpolecce npeacraBieHus MOHATUN U UAEH
YCTHasl peub SBJISETCS MPEXOASIIeH, MepeMEHYNBOM, TEKCT YCTHOM peud HcYe3aeT
cpazsy ke mociie mponsHeceHus1. OOBIYHO MTPH MCTIONH30BAHUH YCTHOW PEYUH JIFOIH CITbI-
math U BUAAT Opyr apyra. [loaromy MOKHO moniarath, 4TO B3aUMOJIECHCTBUE JIFOIEH
B MEPBOOBITHOM OOIIECTBE OOBIYHO OCYIIECTBISIIOCH B IMpeJeNaX BU3YAIbHOTO WM
roJIOCOBOT0 KOHTakTa. Haobopot, ecnu moau mepBOOBITHOrO 0OOIIecTBa HE BUACIH
WIM HE CNBIIIAIH APYT APYyra, OHU HE MOTJIM aKTUBHO B3aUMOJICHCTBOBATH MEXK/Y CO-
60#. HecMoTps Ha TO, 4TO OXOTHUKHU M COOMpATEN B IEPBOOBITHOM OOIIECTBE MOTIIH
00X0AUTH OOJBIINE PACCTOSHHS, 32 MPEIETIaMU BU3YaIbHOTO WITH 3BYKOBOTO KOHTaKTa
MexTy co00i 23PPEKTUBHOCTD UX B3aMMOCHCTBUS CHUKAJACh HITM Mcue3ajia COBCEM.
B nepBoObITHOM 00I1I€CTBE TPYIIIBI JIOACH, KOTOPhIE HAXOIWINUCH B Pa3HBIX JIarepsx,
CTOSIHKAaX WJIM TMOCEJICHUSX, HE MOTJIM OOIIAThCS MEXIYy COOOW ¢ MOMOIIBIO YCTHOM
peun u ObUIM B €CTECTBEHHOM HM3O0JIALMU JPYT OT JApyra. TeM caMbiM YCTHYIO pedb
B TIEPBOOBITHOM OOIIECTBE MOKHO paccMaTpuBaTh Kak (HaKToOp JOKAJTLHOTO B3aMMO-
JecTBUSL HEOOMBINNX TPYTII JIIOJEH B OJIM3KOM OKPYKEHHU M OTHOCHTEIBHO OIpaHU-
YeHHOM NpocTpaHCcTBE. COOTBETCTBEHHO, TE COLIMAIbHBIE HOPMBI, KOTOPBIE 3aKPETLIsi-
IOTCSl B YCTHOH peuH, Takke 0OBIYHO JIEHCTBYIOT JOKAIBHO CPEAH OTAEIbHBIX TPYIII
J0JIe Ha OrpaHUYEHHBIX TEPPUTOPUSIX.

Bo-BTOpBIX, TOCTIOACTBO YCTHOW pevr B MEPBOOBITHOM OOIIECTBE BEJET K (PHKCa-
LMY, XPaHEHUIO ¥ HAKOIUICHUIO 3HAHUHW B MaMATH KaXJIOTO OTIEIHHO B3STOTO 4eso-
BEKa, OTYACTU B PUCYHKaX M CHMBOJAX, a TaKK€ B TPAIUIMIX, pUTyaslax, o0psiax
u o0bIvasix, Mudax. Te 3HaHUS O COIMATIBHBIX HOPMax, KOTOPBIE XPAHATCS B MaMSTH
YeJI0BEeKa, HOCSAT CYObEKTUBHBIN XapaKTep U HE TIOJTHOCTHIO WICHTUYHBI Y Pa3HBIX WH-
JIMBUJIOB JIaXKe€ B TOM cllydae, KOTJja peub UJIET O TPAKTOBKE COJIEpKaHUs Onpe/iesieH-
HBIX TPaIUIHHA, PUTYaIOB, 00psAA0B U 00bdaeB. Kaxxomy 4enoBeky B T€USHHE COTEH
TBICSYENICTUH MPUXOIMIOCH CAMOMY JINYHO 3allOMHHATh, XPAaHUTh B MAMSTH U CO00-
maTth APYTMM T€ WIM WHBbIE BapUaHThl NPABHJI MOBEIACHHS B PAa3HBIX CUTYaLUAX.
OnHako B epBOOBITHOM OOIIECTBE B YCIOBUSX TOCIIO/ICTBA YCTHOW PeYr OTCYTCTBYET
€JIMHBIN JJIs1 BCEX BHELIHUM 3TAJIOH TOW WJIM MHOW COITMAIbHON HOPMBI. B 3TOM CBsI3H
MOXHO YTBEPKAATh, YTO U3-3a FOCIOACTBA YCTHOW PEUM KaXIbli WIEH TOM WIM UHON
IpynIbl coOupareseil 1 OXOTHUKOB HOCUT B CBOEH T0JI0BE COOCTBEHHBIN ATANIOH (3BY-
KOBO# 00pa3) onpeneseHHoi connaabHoi HOpMBL. [103TOMY MCTOYHHKOM 3BYKOBOTO
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o0Opa3a (TeKcTa) COIMATbHON HOPMBI CTAHOBHUTCS CaM YEJIOBEK, KXKIBIN U3 JIFOJICH, 4TO
UMEJIO OMpeeliCHHBIC COIMAIbHBIC IMOCICACTBHS, HAIPUMEp, NPU KOJUICKTUBHOM
00CYX/ICHUM M TOJKOBAHUU COLMAILHBIX HOPM W TPUHSATHU PEUICHUs. Psiji ydeHbIx
MoJIaraeT, 4YTO KOJUIEKTUBHOE OOCYXJEHHE M KOJIJICKTUBHOE TMPUHSATHE pPEIICHUI
mo Hamboyiee OOUIMM BOMPOCAM >KU3HENEATEIBHOCTH JIIOJIEH CIY)KHT TMPU3HAKOM
nIeMoKpatuu B obmectBe. OMHAKO ClIeyeT YYUTHIBATh, UTO B YCIOBHUSAX TOCIOJICTBA
YCTHOW pedd TPOBEJCHHE COOpaHW W TPyNmoBoe 00CYXIeHHEe OOIIMX BOIPOCOB
SIBIISICTCS] BEIHYKJICHHON MEpOi M €IMHCTBEHHBIM CITOCOOOM B3aUMOJICHCTBUS U TIPH-
HATHUS KOJUICKTUBHBIX PEIICHUN.

CBoeoOpa3HbIM «3alaCHbIM BapHAHTOM» (DHKCAIIMM W XPaHEHHUS COIMATbHBIX
HOPM B YCJIOBHSIX MCITOJIb30BAHUS YCTHOW PEYH SBJISICTCS MAMSTh JIPYTUX BCEX CYOb-
€KTOB, KOTOPBIC TAK)KE 3alIOMUHAIOT COIMAJIbHBIC TIPAaBUJIa U MPAKTHKY UX MPUMEHE-
Hus. Ho 3To 00CTOSTENBCTBO, BUUMO, HE O3HAYAET TO, YTO B IEPBOOBITHOM OOIIECTBE
KaKJbI YeJIOBEK MOT WJIM JIOJKCH ObLI 3HATh M XPaHUTh B CBOCH MaMITH 3HAHUS
0 COIEepKaHUH BCEX COIMAJIBHBIX HOPM CBOETo BpeMeHH. lIporecc cormacoBanus u
yHU(DHUKAIUU COJCPKAHUS TPABUII MMOBEICHUS TPOUCXOAMI B XOJ€ HEMOCPEICTBECH-
HOTO OOIIEHHS U KOHTAKTa MEXKIY JIIOJABMHU, B PAMKax TPAJHUIUNA U 00bIYaEB, B MPO-
Iecce MPOBEICHUS PUTYAIOB, OOPSIOB W JAPYTrUX COOpaHHWN HYICHOB COOOIIECTBA.
OpHako B paMKax 0ObIY9asi WUIM pUTyaja KaxJaoMy U3 JIOACH yroToBaHa COOCTBEHHAS
«pOJTbY, CBOM TIPAaBHJIA TOBEJICHUS B 3aBUCIMOCTH OT €0 COIMAIIBHOTO CTaTyca  ApY-
rux ¢akropoB. Hampumep, uist cTapelIiH, BOKIA M B3POCIBIX MYKYHH TIEPBOOBIT-
HOTO O0IIlecTBa INMpaBWJIa MOBEJCHUS B paMKax PUTYaJlOB U OOBIYACB COBEPIICHHO
WHBIE, YeM JUJIS )KSHIIMH, JeTel. KoHeuHo, ¢ TeUeHrneM BpeMeHHU TIEPBOOBITHOE 00IIIe-
CTBO MEHSJIOCh, B TOM YHCJIC CTAIM MEHATHCSA (DYHKIIUH, MECTO M POJIb OTJICIBHO B3sI-
TBIX JIFOJICH B TIpoliecce (PUKCAIMU M XpaHEHHS B AMSTH COLMAIbHBIX HOpM. B ompe-
JICNICHHBIN TeproJT Ha (PYHKIUH YCTHOW PEYM M Ha COLMAIbHBIE HOPMBI OOIIECTBA
B pPa3HBIX 00JIACTAX KU3HEACATEIHLHOCTH JIFOICH CTaIN OKa3bIBaTh CBOE BIIHMSIHUE M300-
pETCHHE NTUChMa B Pa3BUTHE TTMCBMEHHOCTH.

IIucbMeHHOCTh U cOlMAJIbLHbIE HOPMBI HepB06LITHOFO OﬁllIeCTBa

Kaxk oTmMeuanoce, ICTOPHKH XapaKTEpU3YyIOT EPBOOBITHOE OOIIECTBO KaK MEPHOJ
B HCTOPUU YEJIOBEUYECTBA /10 M300pPETEHUS MUCbMEHHOCTH, TIOCIE KOTOPOTO MOSBIIS-
€TCsl BO3MOXHOCTb UCCIIEZIOBAHUN, OCHOBAaHHBIX Ha U3Y4YEHUU MUCHbMEHHBIX UCTOYHU-
koB>. [THCEMO — 3TO JJOMOJIHHUTEILHO CO3/IaHHAs JIFOIbMHU 3HAKOBas CHCTEMA, KOTOpast
MCTIONB3YETCs Ui (PUKCAIMK 3BYKOBOTO SI3bIKa M COOTBETCTBEHHO 3BYKOBOW PEUH.
[TucemeHHast peub — 3TO HAJICTPOIKa HA/T y>Ke CO3PEBIICH YCTHON pedbl0 — HCIOIb-
3yeT BCE €€ TOTOBBIE MEXAHU3MBbI, COBEPIICHCTBYS U 3HAUUTENIBHO YCIOXKHSAA UX, IPU-
COeMHSAS K HUM HOBBIE MEXaHHM3MBI, CrielM(pUIHBIE TSI HOBOM (POPMBI BBIPAKECHHUS
a3bIKa. [ aBHas QyHKIUS MUCBMEHHON peun — (uKcalusi yCTHOM peur BO BpEMEHHU
u npoctpancTBe. [1ncbMO, BEIMOMHSSA QYHKIUIO (PUKCAIMN YCTHOM peun, pruoopeTaeT
pSAA CBOMCTB, KOTOpbIE OTCYTCTBYIOT B YCIOBHSX HCIOJb30BaHMsS YCTHOH peun.
[TuceMO MOXET CITy>KUTh CPEICTBOM KOMMYHHKAIIMM MEXKIY JIIOJbMHU B TE€X CIy4YasXx,

3 TlepsoGbiTHOE 00IIECTBO. MaTepuan u3 Bukunenun — CBOGOJHON SHLMKIONEAUH. PexuM I0CTyma:
https://ru.wikipedia.org/wiki/IlepoOsiTHOE 00mIEecTBO (naTa obpamenus: 10.07.2022).
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KOT'JIa HEMOCPEICTBEHHOE OOIIEHNE HEBO3MOYKHO, a JIOJU pa3/IelIeHbl IPOCTPAHCTBOM
u BpeMeHeM. [Ipu rcnonb30BaHUM MHCbMA K CIIyXOBOMY BOCHIPUSTHIO COAECPKAHUS CO-
[UAIBHBIX MPaBUII J00ABISIETCS €IIe 3pPUTEIBHOE BOCIPHUATHE MUCEMEHHOTO TEKCTa.
TeM camMbIM B UCTOPHH YeJIOBEUECTBA ObLT H300PETEH COBEPIICHHO HOBBIM MH(pOpMa-
[IMOHHBIN KaHaI He TOJIbKO HEMOCPEICTBEHHOI'O U MPSMOT0 B3aUMOACHCTBUS JIIOJIEH,
HO ¥ MX OTIOCPEIOBAaHHON KOMMYHUKAIIMU HA PACCTOSHUH, HAIIPUMEP, MEXKTy ITOCeIe-
HUSMHU U Topojamu. [IMCbMO 7ao BO3MOKHOCTD JIFOJSIM YETKO (PUKCHUPOBATH CBOIO
3BYKOBYIO WICHOPA3/ICbHYIO pedb, IepeaBaTh €€ CoJepyKaHue Ha OOJIBITHE PaccTos-
HUS ¥ HEONPeIeIEHHOMY YHCITy JIFOJIeH, KOTOPBIE YXKE CTalT BOCIIPUHUMATH Peyb JIpy-
TOT0 YeJI0BEKa WM TPYIIIIBI JIF0IeH Oy IydH 1ajaeKo, He HaXOIsICh B HETTOCPEACTBCHHOM
omu3octu. [TMCbEMO «OCTaHOBHIIO MTHOBEHHUEY, PeUb CTaia (PUKCHPOBATHCS BU3YaIbHO
U cTajna AOCTYIHOM JTI000MY YMTATEINI0, @ HE TOJIBKO aJipecataM YCTHOW pedr Ipu npsi-
MOM KOHTaKTe.

3neckr HEOOXOIUMO cpa3y K€ YTOYHHTh, YTO MUCHMO CO3[aBAJIOCh YeJoBeue-
CTBOM HE C II€JIbI0 UMEHHO MMCbMEHHOTO0 3aKPETUICHUS TPaBUII ITOBEJCHHS U BO3HUKJIIO
0€30THOCHUTEIHFHO COITMANIBHBIX MPaBWII TIEPBOOBITHOTO 0OImecTBa. bonee Toro, mpak-
THKa TUCHMEHHOTO 3aKPETUICHUS COITMAIIbHBIX TIPABWII MTOSIBIIIACH B J[peBHEM MUpe HE
BMeECTe C M300peTeHHEeM IMHChMa, a ropaso mo3aHee. Kak oTMeUaroT sS3BIKOBEbI,
camble TEpBbIE JIEMEHTHI MHChMa CO3/IaBAIMCH ISl YUCTO MParMaTHYeCcKuX Ieei
XpaHeHUs U Tiepeadn 3HaHui BooOie. [IMcbMo mocTeneHHo BXOIUIIO B pa3HbIE CTO-
POHBI >KU3HENEATENbHOCTH uenoBeka. CHayana HCIOJIb30BAINCh MPOCTO PUCYHKH
Y CUMBOJIBI, IPYTUE AJIEMEHTHI MUChbMa JIJIs Iepelaud COOOLICHHU. 3aTeM MOSABUIUCH
XO3SIICTBEHHBIE 3aMKCH O MOCTYIUICHUAX M PACX0/1axX, OTUYETHI O TOPTOBBIX OMEPAIUIX
U TPEUCKYypaHThl, KOHTPAKTHl Ha MPOJaxy paOoB, KOHTPAKThl HA MPOAAXKY 3EMIIH,
JIOTOBOPBI, Cy/neOHbIE pEIIeHus, arpoKalieHIapy, MEPernrucKka MEXKIY MPaBUTEISAMU,
MEXTOCYJapCTBEHHBIE JTOTOBOPHI, KU3HEOMHUCAHUS TApeid, TEKCThl MX MOpPyYEHUI
W yKa3aHWH, TPHUKa3bl MPABUTENEH W YMHOBHUKOB, TEKCTHI JKPEIOB. TOIBKO TOCTE
atoro B JlpeBHeM Mupe ObUla HauyaTa MpPaKTHKA 3aKPETUICHHUS COIUAIBHBIX HOPM
B MHCAHBIX 3aKOHAX".

[TrucbMeHHBIN TEKCT €CTh HE YTO MHOE KaK «HAPHUCOBAaHHAS) YCTHAS Pedb, KOTO-
PYIO UETOBEK MOXKET HE TOJBKO BUAETh, HO U MOBTOPUTH U 03BYYHTH CBOMM T'OJIOCOM.
Ecnu B nepBoOBITHOM 00I1IECTBE MOKHO OBLIIO BU3YaJIM3UPOBAThH C IOMOIIBIO JKECTOB
WJIM MEMHKH TOJIBKO CaMbl€ MTPOCTHIE COIMAIbHBIE HOPMBI, HAIIPUMED, 3alPeT WIH 103~
BOJICHHE, TO C M300peTEeHHEeM MHCbMa IMOSBUJIACH BO3MOXKHOCTh BHM3YaJH3UPOBATh,
XpaHUTh ¥ JOBOAUTH JI0 IPYTHX JIOJEH B MUCbMEHHON (hopme OoJiee CI0KHBIE COLU-
anbHble HOpMBI. OTHAKO JAHHBIN MPOIIECC MTPOTEKAN Ha PA3HBIX TEPPUTOPUSIX C PA3HOM
CKOPOCTBIO M B Pa3HOW TOCIeNOBaTeNbHOCTUA. VICTOpHS MUCHMEHHOCTH HAYWHACTCS
oko0110 3200—3100 romoB 70 H.3., Koryia B MeconoTtaMun co3/iaHa KJIMHOMHUCH U UEPO-
rimuduyeckas nucbMeHHOCTS JlpeBHeM Erunte’. EcTh JaHHBIE apXeolIoroB O TOM, U4TO
B JIpeBneM Erunte yxe uMennch 3JI€MEHTHI TOCYAapCTBEHHOCTH B TO BpeMSs, KOTIa
TOJIBKO 3apO’KJaach CUCTEMA yueTa JaHHBIX ¢ MoMollkio kinHonucu (Berezkin, 2000;

4 Bpunvénosa H.B. Vicrounuku no ucropun Jpesnero Bocroka. Pexxum nocryna: https:/natalibrilenova.ru/
istochniki-po-istorii-drevnego-vostoka/ (nata obpamenus: 04.07.2022).

5 Kparkast McTOpHsi IMCBMEHHOCTH. Pexxmm noctyma: https://interesnyefakty.org/istoriya-pismennosti/ (nara
obpammenus: 05.07.2022).
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Schmandt-Besserat, 1992). Ananu3 mnoka3bplBae€T, 4YTO MNHCbMEHHO 3aKperIeHHbIE
colLlMajIbHbIE HOPMBI 110 MTPU3HAKaM JIEHCTBUS BO BPEMEHH, IPOCTPAHCTBE U KPYTY JIMII
MPUHLMIMAIBHO OTIUYAIOTCA OT COLMAIbHBIX HOPM, 3a(UKCUPOBAHHBIX TOJBKO
B ycTHOM peun. [IMcbMEeHHO 3aKperyieHHas ColraibHast HopMa CTAHOBUTCS TTOCTOSTHHO
JEHCTBYIOIMM 3TAJIOHOM 3BYKOBOTO 00pa3a COOTBETCTBYIOLIETO MPABUIA WHANBUIY-
QIIBHOTO WJIM TPYITIOBOTO MOBEACHUS JIIOJCH. DTOT ATAJIOH SABISIETCS TOCTYITHBIM IS
YTEHUS, TIPOM3HOIICHUS W MOBTOPEHHS B MEPBOHAYAILHOM BHJIE HEOTPaHUYCHHBIM
YUCIIOM JIIOAEH Ha OMPENEIEHHON TEppUTOPUU. Tem caMmbIM, BO-IEPBBIX, TUCHMEHHBII
TEKCT CTaJ Ul pa3HbIX CyOBEKTOB 0OJiee COBEPIIECHHBIM, 10 CPABHEHHUIO C YCTHBIM
CJIOBOM, HHCTPYMEHTOM PELIEHHsI CIOPOB O COAEPKaHUH TOTO HJIM MHOTO MIPaBHJIA 10-
BeJieHHs. Bo-BTOpBIX, BOSHUKAET TEHACHIIMS K LIEHTPATU3aLUU HICTOYHUKOB COLIMAIIb-
HBIX HOPM M COIMAJIbHOTO PETYJIMPOBaHUS. B-TpeTbuX, MPOUCXOMUT YHUDHUKAIHS
COLIMAJIBLHBIX HOPM Ha OMPEIEICHHON TepPUTOPHU. YKa3aHHBIMU MPEUMYIIECTBAMH
MUCHMEHHOTO 3aKPETICHUs COLIMATIbHBIX HOPM HE MPEMHUHYJIH BOCIIOIB30BaThCS, KaK
MOKA3bIBAIOT MPAKTHUKA U MCTOPUYECKUE TOKYMEHTHI, CyOBEKTHI MyOIMYHON BIIACTH
B JIMIIE TOCYAApCTBA, TOCYIAPCTBEHHBIX OPTaHOB W JIOJDKHOCTHBIX JIUI], YKPEIOB
(CBSIIIEHHOCTTY)KUTEIIEH ).

O nucbMeHnHo# Gopme nMpaBa U MPABOBBIX HOPM

HecMmotps Ha mumropanu3M KOHLEMUUH MPOMCXOKIEHHUS MpaBa, MOXKHO yTBEp-
JKIaTh, 4YTO B UCTOPUHU YEJIOBEUYECTBA NMPOUCXOXKACHHUE NPaBa TaK WJIM MHAYEe, IPSIMO
WM KOCBEHHO CBSI3aHO C M300peTeHUEM MUChMa, MUCbMEHHOHN (hopMoil IpaBa u mpa-
BOBBIX HOpM. He cnyuaiiHo nMeHHO muchMeHHas opMa IpaBa U MMPaBOBBIX HOPM BO
Bcex 0€3 MCKIIIOUEHHUs KOHIEMIUAX MpaBa OepeTcsl KaKk HEOMPOBEPKUMBIM U 00s13a-
TeNbHBIN 100 camo coboit pazymeromuiics (akt. Kak yrounser B.M. Cripbix: «Bce
HOpPMBI TIpaBa UMEIOT O(MUITMAIBHBIN XapakTep. OHU CONEp)KaThCS B MUCHMEHHBIX
JIOKYMEHTaX — HOPMAaTUBHBIX-IIPABOBBIX aKTaX U MHBIX UCTOYHUKAX MpaBa. Y CTHHIE
paclopsbKeHUsT MPABOTBOPYECKUX OPraHOB U JOJKHOCTHBIX JIMII HE SIBJISIFOTCS
npaBom» (Syrykh, 2016:74).

KoneuHno, mporecc npunaHus MHUCbMEHHOH (OPMBI MPaBy MOXKHO OOBSCHSATH
M0-Pa3HOMY KaK, Hal[pUMeEp, B PEIMTHO3HBIX TEOPUSX, I/Ie YTBEPIKIAETCs, 4TO OO0xKe-
CTBEHHbBIE OTKPOBEHHUSI HETIOCPECTBEHHO JAUKTOBAIMCH U MUCAIUCH MPSAMO C roJioca.
He npoTtuBOopeuuT AaHHBIA BBIBOJ, B YAaCTHOCTH, MOJYYMBIIEW paclpoOCTpaHEHUE
B TIOCTCOBETCKOW JMTEpaType KOHICIIIMU TPOMCXOKICHUH IpaBa B pe3yJIbTaTe
HeonuTHaeckoi pesomonmu (Vengerov, 2005) win msnoxkennou ['.B. MainbueBbim
KOHIETIINA BO3HUKHOBEHHS TPaBa U3 «...00bEKTUBHOTO OOIIECTBEHHOTO Pa3BUTHS,
B TIEPBYIO OYEpE/Ib M3 YCIOBUI U MOTPEOHOCTEH MaTepraibHON U JTyXOBHOU JKU3HI»
(Nersesyants (ed.), 1999). Xotst Mex1y ykazaHHBIMH KOHIICTIIUSMHU €CTh PacXoKe-
HUS O BOMPOCAM HAIWYHMS WJIM OTCYTCTBHS OOBIYHOTO MpaBa B IEPBOOBITHOM
o01ecTne.

Opnako 601ee aieKBaTHON M OTpakarollel TOUHEe UCTUHY MPEACTABISAETCS MO~
X0/, COIVIACHO KOTOPOMY B paHHEroCyJapCTBEHHBIX OOpa30BaHUSIX IOCTEIIEHHO
3apoJuiach M CTajla pacHpOCTPAHATHCS MpaKTUKa MPUAAHUS MHUCHbMEHHON (HOpMBI
COLIMAJbHBIM HOPMaM MEPBOOBITHOTO OOIIECTBA MyTeM NPUHATHS 3aKOHOB W MHBIX
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MPaBOBbIX JOKYMEHTOB. [IlnceMoO kak ocobas cucTema 3HAKOB sI3bIKa CTajO MOCTE-
MEHHO IPUMEHATHCS TOCYJapCTBOM U TOCYIapCTBEHHBIMH OpraHamMu B J[peBHEM MUpe
JUTSL 3aKPETUICHUS, YIOPSI0UEHNS U PaCIPOCTPAHEHUs OIpeIeJICHHBIX MPAaBHJI TTOBE-
JIEHUS] CpEeM HEOINPEAETCHHOr0 YHCia JIMI[ HAa BCEH MOABIACTHOW TEPPUTOPHUHU.
OT 3TOrO MMENO BBIUTPHIII B MEPBYIO O04Yepeb caMo rocyaapctBo. CorimacHo coxpa-
HUBIINMCS TICBMEHHBIM UCTOYHHKAM, MOXHO ToJIarath, 4yTo B cepeaune I Teicsae-
JIeTHs. 10 H.3. Ha Teppuropuu JlpeBHero Erunrta m MeconmoTtaMuu y»e MOSBUIUCH
TaKue 3JIEMEHTHl COBPEMEHHOTO MpaBa, KaK Ha3HAUYCHHWE Ha JIOIDKHOCTH CYJIbU U CY-
JIeOHBIE TIPOIECChl, KOHTPAKTHI Ha TMPOJIaxy padoB, KOHTPAKTHI Ha TPOJAXKY 3EMIIH,
JIOTOBOPBI, CYJCOHBIC PEIIeHUs, TOTOBOPHI MEXKIy TOCYJAapCTBaMHU M, HAKOHEII, TIPH-
MepHO 2112—2094-M rogax 110 H.3. ObITN BBICEUEHBI HA KAMHE 3aKOHBI IPABUTEINS Y -
Hammy, a B 1750-x rogax 710 H.3. — 3akoHbI Haps Xammypanu (Kuzischin (ed.)., 2002).
Ha ocHoBanum yka3zaHHBIX UCTOPHUUECKUX JAHHBIX MOKHO IMOJIaraTh, YTO ONPEIEIICH-
HBIE AJIEMEHTHI TPABOBOI CUCTEMBI B OOIIECTBE BO3HUKIIM paHbIlle MTUCHbMEHHBIX 3aKO0-
HOB, B YaCTHOCTH, 3TO OTHOCHUTCS K JOTOBOPY KYTLTH-TIPOJIAXKH, MEKT'OCY 1apCTBEHHBIM
JIOTOBOpaM, CyAbsIM, Cy/IeOHBIM TIpoIleccaM | pemieHusM. Kpome Toro, Ha OCHOBaHUHT
camoro (hakTa TOSIBIICHUSI YKa3aHHBIX KOMIIOHEHTOB MPAaBOBOM CHCTEMBI OOIIeCTBa
MOYHO TOBOPHUTH O 3apOKJEHUHU TaKXKe OMpeJeNIEHHBIX TPABOOTHOIICHUA U 3JIEMEH-
TOB MPABOCO3HAHUS B TO BpeMs. 3/1eCh Cpasy e BO3HHUKAET 3aKOHOMEPHBIA BOIPOC
0 TOM, KaK BO3HUKAIOT Cy/IbI U CyJIbH, CyIeOHBIC TPOIIECCHI U CYACOHBIC pEIICHHUS, ITpa-
BOOTHOILIEHUSI 10 JIOTOBOpaM KYIUIU-MPOJAXKH, MEKIOCYAapCTBEHHBIM JIOTOBOpaM,
€ClIM €Il HeT MUCAaHHOIO MpaBa B BHUAE NHCbMEHHBIX 3aKOHOB. Ha ocHoBaHuM
yKa3aHHbIX ()aKTOB, BHJIMMO, MOKHO I0JIaraTh, YTO MPaBO CYIIECTBYET HE TOJBKO
B BHJE MHCbMEHHOTO 3aKOHa M TMPHUXOAUTCS BCIIOMHHTbH, HAMpUMEp, KOHUEHIHIO
B.C. Hepcecsnua o pa3idueHuu npasa U 3akoHa. HO MOCKOJIBKY OTBETHI Ha MOCTaB-
JICHHBIH BOTIPOC BBIXOJAT NAJIEKO 3a MPEACIIbI 3TOM CTaThH, BEPHEMCS K HAIIMM ITHACh-
MEHHBIM 3aKOHaM.

Ecmu oOpatuthes kK aHamu3y cojpepikanus 3akoHOB Y p-Hammy u Xammypanu kak
HMCTOYHHUKOB MO3UTHUBHOTO MPaBa, TO MOKHO 3aMETUTh, UTO COZIEpKaHre 3THX 3aKOHOB
OTYACTH TOBTOPSET COACPKAHHUE Ps/ia COMMATBHBIX HOPM MEPBOOBITHOTO OOIIECTRA.
Peub uper, mo MeHblIel Mepe, O HakazaHUAX 3a yOUHCTBO WJIM Kpaxy, 3ampeT Ha
KOTOpBbIE MMEJ MECTO B NEPBOOBITHOM OOIIECTBE €€ 3a MHOTHUE THICSUETETHS
JIO TIOSIBJIEHUS MMCbMEHHBIX 3aKOHOB JIPEBHUX INpaBuTeneil. MoKHO HalTH, KOHEYHO,
eIe HeMaJo JI0Ka3aTeabCTB TOr0, YTO COIMANIbHBIE HOPMBI MTEPBOOBITHOTO O0IIIECTBA
4acToO 3aKpeluIsUINCh B JIPEBHUX 3aKOHAX, €CJIM CPaBHUBATh, HANPUMEP, TEKCThI
JPEBHUX 3aKOHOB U JaHHBbIE 00 OOBIYAsAX, pUTyaslaX, MU(ax M CKa3aHUAX Y Pa3HBIX
HapOJIOB.

Hcnonb3oBaHne MUCHbMEHHBIX 3aKOHOB MTO3BOJISIET TOCYAAPCTBY IIEHTPATN30BAThH
HOPMaTHUBHOE PETYIMPOBAHKE HA ONIPEICIICHHON TEPPUTOPUHN, YHH(PHUITMPOBATD U TU(-
(bepeHIMpOoBaTh CONMAIBHBIE HOPMBI, CTOCOOCTBYET YCHIICHUIO M PACIIUPEHUIO Bia-
CTH rocyJiapcTBa. TeM caMbIM 3aKOHBI CTAHOBSITCS OJJHUM U3 OMOPHBIX COCTABJISIOIINX
MIPaBOBOM CUCTEMBI OOILIECTBA, XOTS MCTOPUYECKHU CO3JAIOTCS IMO3JHEE, Kak ObLIO
OTMEUYEHO, XO3IUCTBEHHBIX U MEXIYHAPOIHBIX TOTOBOPOB, CY/ICOHBIX aKTOB.
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BOl'lpOCbI NHUCbMEHHOI'0 IpaBa U OﬁllleCTBeH]-lle OTHOIIEHM I

MHuorue BONpoChl COOTHOUIEHUSI MUCBMEHHON (HOPMBI TIpaBa M OOIIECTBEHHBIX
OTHOILICHUN BOCXOAAT K MOHSTHUIO MMpaBoOTHOIIEHMs. CeroiHs B paboTax Mo npaBooT-
HOIICHUSM M IOPUINYECKON HayKe B IIEJIOM YTBEPJIWJIOCH FOCIHOICTBYIOIEE MHEHHE
0 TIPABOOTHOIICHUAX KaK OOIIECTBEHHBIX OTHOIICHUSX, YPETYIHMPOBAHHBIX HOPMaMH
npasa. Kak mumer B.U. JleymuH: «...IIpaBoBoe OTHOIIEHNE — TO BO3HUKAOIIAS HA
OCHOBE HOPM TpaBa OOIIECTBEHHAs CBA3b, YHaACTHUKH KOTOPOI HMEIOT CyObhEKTHBHBIC
mpaBa W IOPUAWYECKUE 00sS3aHHOCTH, oOecriedueHHbIe TocynapctBom» (Korelskiy &
Perevalov (eds.). 1998:338). Onnako npu aeTaqibHOM PACCMOTPEHUHU BOIIPOCOB MPABO-
OTHOIIEHUS KaK OOIIECTBEHHOTO OTHOILIEHUS, YPEryJIMpPOBaHHOTO HOPMaMH IpaBa,
00HapYXUBACTCSI, YTO JAHHBIN MOAXO0] HEAOCTATOYHO MOJTHO OOBSICHSET PSIJl TEOPETU-
YECKUX M TMPUKIATHBIX aCMEKTOB COBPEMEHHOW M MPOIUION MpPaBOBOW MPAKTHUKH.
CeroaHsi B TEOPUH MPABOOTHOIIEHUS HAJIUIO PSAJ CIIOPHBIX BOIIPOCOB M MPOOIEMHBIX
CUTYyaIluil M0 CYIIECTBEHHBIM BOIPOCAM TEOPUH MPABOOTHOIICHUS, CPEAH KOTOPHIX
CaMBbIMH W3BECTHBIMH SIBJISTIOTCS. BOIPOCHI O COOTHOIIEHUH OOMIMX W KOHKPETHBIX
MIPaBOOTHOIIEHUH, TEPMHHOB «IIPABOBOE OTHOLIEHUE» U «IIpaBoBas cBA3b» (Grevtsov,
1981:62—69).

Kpowme Toro, Ha mpakTHKe UMEIOT MECTO CIy4yad, KOT/1a paBoBasi HOpMa U3/IaHa,
HO OHA HE JICMCTBYET M0 TEM UM MHBIM MPUYMHAM, U TPABOOTHOIICHHS HA OCHOBAaHUU
JTAHHOU HOPMBI OTCYTCTBYIOT. B 4acTHOCTH, MPUMEHUTETHHO K OOJBIINHCTBY JaTEHT-
HBIX IPaBOHAPYIIEHUHN BPsI/I JIM MOXKHO FOBOPHUTH O CYLIECTBOBAHUU B TAKUX CIydasx
MOJTHOLICHHBIX MPaBOOTHOLIECHUH. bosee Toro, Hemano MpaBOMEPHBIX CIECIOK COBEp-
IIAI0TCS CKPBITHO, «BHE» IPABOOTHOIIEHUH, €CIIM CTOPOHBI CTAPAIOTCS 10 KAKUM-TTH00
MpUYuHAM 00 TOM HUKOMY He cooOmarh. [1o1x0/1 K MpaBOOTHOMIEHUSM KaK K ypery-
JUPOBAHHBIM TIPABOM OOIIECTBEHHBIM OTHOIICHUSM HE OOBSICHSAET TaKKe MCTOpHYE-
CKyI0 TPaKTUKy BO3HWKHOBEHHS IPABOOTHOIICHHWI B [IpeBHEM Mupe Ha OCHOBE
3aKITIOYEHUS ¥ HCTIOJTHEHUSI MICHbMEHHBIX JOTOBOPOB KYTUIH-TIPOJIAXKH, a TAKXKe TpaK-
TUKY BO3HUKHOBEHHS IIPAaBOOTHOILICHH HA OCHOBE MEKT'0CY/1apCTBEHHBIX I0TOBOPOB,
KOTOpBIE UMENIU MECTO J0 U3JaHHsI MUCbMEHHBIX 3aKOHOB.

VYka3aHHbIE BBIIIE CHOpPHBIE BONPOCHI U MPOOJIEMHBIE CHUTyallMM, CBS3aHHbIE
C IPaBOOTHONICHUSIMH, SBJSIOTCS OJHUM U3 CIEACTBHM TOro 00CTOSITENLCTBA, UTO HE
BIIOJIHE 3((EKTUBHBIM SABJISIETCS CaM T'OCIIOICTBYIOIIMIA TOIX0] K IPAaBOOTHOIICHUSIM
KaK K YperyJHpOBaHHBIM MPaBOM (IIPaBOBBIMH HOpMaMH) OOIIECTBEHHBIM OTHOIIIE-
HUSIM. MOKHO yTBEp)KJIaTh, YTO MPABOOTHOILIEHHE €CTh HE NMPOCTO ypPETyIUPOBAHHOE
HOPMOH ITpaBa ob1iecTBeHHOe oTHOIEeHHe. CaMo 1o cebe HaTu4re COOTBETCTBYOMICH
MPaBOBOM HOPMBI, IPUHSATOM TOCYaPCTBOM, HE BCET/a SBISIETCS JOCTATOYHBIM OCHO-
BaHWEM JUIS BO3HUKHOBEHHS IPABOOTHOILICHUS, IOCKOJIbKY JAEKJIapaTHBHAS WIIH
«HepaboTaromas npaBoBast HOpMa, BO-NIEPBBIX, cama 1o cede ellle He CO31aeT MpaBo-
OTHOIIEHUS, @ TAK)KE OTCYTCTBUE MTPABOBOM HOPMBI, BO-BTOPBIX, HE MPEMATCTBYET Ha
MPAKTHKE MOSIBICHUIO IPABOOTHOIIEHUH. Jle710 B TOM, UTO TOCYIapCTBY MaJjlo MPUHSATh
IIPaBOBYIO HOPMY, PETYJIMPYIOLIYI0 OOLIECTBEHHOE OTHOIIEHUE, a CIEAYeT CaMOMy
IIPEJCTaBUTENIO FOCY1apCcTBa yYacTBOBAaTh BO B3aUMOJICHCTBUU CTOPOH, B CUIIYy YEro
3TO OOIECTBEHHOE OTHOLIEHNE MEX1y HUMU IepepacTaeT B IPaBOOTHOLIEHUE. SICHO,
YTO HaJ peaJn3anuedl NpaBOBBIX HOPM TOCYAApCTBO OCYIIECTBISET HAA30D
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U KOHTPOJIb, HO OHHU HE CBOJATCA TOJIBKO K HAOIIOIEHHUIO CO CTOPOHBI IPEACTaBUTENCH
rocyjapcTBa U JI0OpOBOJBHOMY HCIIOJIHEHHIO CTOpOHamH ImpaBa. JloOpoBosibHOE
UCTIIOJTHEHHE TpeOOBaHUIl MPaBOBBIX HOPM B OOIIECTBE, 0€3 y4acTHsl MPEACTaBUTENSA
rocyJapcTBa, MOXHO ObLIO ObI BBIICIUTH B OTAEIbHYIO KAaTErOPHIO W Ha3BaTh 3TO
KBa3UIIPABOOTHOIICHHUEM, @ HE TPOCTO NMPABOOTHOLLICHUEM.

Jlnis afekBaTHOTO peIIeHUs YKa3aHHBIX BBIIIE TUCKYCCHOHHBIX BOIIPOCOB IPaBO-
OTHOIICHUS B TEOPHH JI0JIKEH ObITh, BUIMMO, BEIpaOOTaH OO A1 BceX 00s3aTeNb-
HBIA KPUTEPHA, COTJIACHO KOTOPOMY MOKHO OBIJIO OBl OTIMYATh MPABOOTHOIIEHHS OT
BCEX JIPYTHX OOIIECTBEHHBIX OTHOIICHUH. B KauecTBe Takoro o0s3aTeNbHOTO MPH-
3HaKa MPaBOOTHOIICHUS MOXKHO B3Th, BUAUMO, (PaKT y4acTus B OOIIECTBEHHOM OTHO-
HIEHUH MPEACTaBUTENs TOCY1apCcTBa B KAUECTBE OJJHOM U3 CAMOCTOSITEIbHBIX CTOPOH,
[0CJI€ TOrO KakK roCyJapCTBO 3aKPEIIsieT TO WM MHOE OOLIECTBEHHOE OTHOIIEHHE
B KauecTBE IIPAaBOOTHOIIEHUS U MOJIBEPraeT IPaBOBOMY PETyJINPOBAaHUIO OOIIECTBEH-
HblEe OTHOIIEHUs. B TakoMm ciydae MOXXHO OyAeT yTBepXkIaTh, 4YTO IPAaBOOTHOIIEHHUE
OTJIMYAETCS OT BCEX MHBIX OOLIECTBEHHBIX OTHOIIEHUI MMEHHO T€M, YTO B IIPABOOT-
HOIICHUU MEX]y CTOPOHAMH BCET/Ia UMEETCS MMOCPEIHUK, TPEThsI CTOPOHA WIIH «Tpe-
ThSl CHJIa» B JIMIIE TOCYJapCTBa, €ro MmpeacTaBuTens. Ecian ke CTOpOHBI 00IIeCTBEH-
HOTO OTHOIIECHUS B COCTOSHUH CAMH PEIINTh U PemaroT oOIIyIo Uil HUX MpobieMy,
YCTPOUB «MEXIycoO0MUNK» 0e3 ydacThsi TOCyAapcTBa, TO BPSI JIM BCET/Aa MOXKHO
TOBOPUTH O CYIIECTBOBAHUH MPABOOTHOIICHUS Ja)Ke MPH HATUYUU PETYIHPYIONICH
JJaHHOE OOIIECTBEHHOE OTHOIIEHHE IPABOBON HOPMBI.

Taxum 06pa3zom, 00s13aTeNbHBII IPU3HAK IPABOBOI'O OTHOIIEHHS — 3TO HAJIN4Ue
U y4acTHe B OOIECTBEHHOM OTHOIIEHHUU MEXIy B3aMMOJEHCTBYIOIIUMHU CTOPOHAMHU
TaKXe TPeTbel CTOPOHBI B JIUIIE TOCYAAPCTBA, €ro mpeacTaBuTes. B Takux ciydasx
CTOPOHBI OOIIECTBEHHOIO OTHOILIEHMsI NPUOEraroT K IOCPEAHUYECTBY «TpETheil»
CHJIBI, TOCKOJIBKY OOBIYHO CaMH HE B COCTOSTHMM Pa3pelIuTh CIOP WU CHITH OOLIYIO
npobaemy. OHAKO HE HCKITFOYAIOTCS TAKXKe CIIyyaH, KOT/1a TOCY1apCTBO CaMO BXOJIUT
B KQUE€CTBE TPEThEH CTOPOHBI B OOIIECTBEHHOE OTHOIIIEHHE MEX/Ty CTOPOHAMH I10 TPH-
YHHE CBOEH 3aMHTEPECOBAHHOCTH.

YkazaHHOTO poja OOIIECTBEHHBIE OTHOIIEHHS, 00eCIeUeHHbIE IPAaBOBBIMH HOP-
MaMH U Yy4acTHUEM TOCYyJapcTBa, €ro MpeACTaBUTENs, O0NafaroT TakkKe HMPU3HAKOM
yOJIMYHOCTH, TO €CTh HACUMTHIBAIOT HE MEHEE TPEX CAMOCTOATENIBHBIX CTOPOH B paM-
Kax JIaHHBIX 0OIIIECTBEHHBIX OTHOIIEHUH. IHBIMU clIoBaMU, OOBIYHO IIPAaBOOTHOIIIEHHUE
ABJISICTCA UMEHHO ITyOJMUYHBIM OOIIECTBEHHBIM OTHOILIEHHEM, B KOTOPOM KpPOME JBYX
CTOPOH OOIIECTBEHHOI'O OTHOIIEHUs 0053aTeIbHO yYacTBYET €I1e U TPETbs CTOPOHA
B JIMIIE TOCYIapPCTBA, €r0 MPEACTaBUTEII.

Takum 00pa3oM, Ha OCHOBAHUH BBIIMIEU3TIOKEHHOTO MOKHO YTBEp)KIaTh, YTO
MIPaBOOTHOIICHUS! B CBOEM KJIACCHYECKOM BHE SIBIISIIOTCS YPETYJIHMPOBAHHBIMU TIpa-
BOM MyOJUYHBIMU OOIIECTBEHHBIMH OTHOIIEHUSIMH, B KOTOPHIX B Ka4eCTBE OJHOW M3
CaMOCTOSITETILHBIX CTOPOH HETIPEMEHHO y4acTBYET rOCYapCTBO B JIMIIE CBOETO MpPe/-
craButess. Eciu ske rocy1apcTBO 10 TEM MM MHBIM IIPUYMHAM yCTPAHSAETCS OT y4a-
CTHS B OOLIIECTBEHHOM OTHOILICHUHU B KAUECTBE CAMOCTOATENILHOW CTOPOHBI, HAIIPUMED,
U3/1aB TOJBKO MIPABOBYIO HOPMY, TO BPSJ JIM MOXKHO YTBEpPXK/1aTh O HAJTMYUH IIPABOOT-
HolIeHus. B 3Toit cBs3M, BUANMO, MOXKHO I0JIaraTh, YTO MHOTHE KOPPYIIIMOHHBIE
OTHOIICHUS (B3aMMOAEHUCTBHS) MEXKAYy CTOPOHAMH HE SIBJISIIOTCS TPABOOTHOLICHUSAMH,
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MOCKOJIBKY COBEPIIAIOTCS 0€3 y4acTHs TOCYAapCTBa (€ro NpeICTaBUTENs) KaK TPEThe
CTOPOHBI, HECMOTPSI Ha TO, YTO OAHOM M3 CTOPOH B TAaKUX CIy4asx IO 3aKOHY BCETAa
ABIISICTCA JOJDKHOCTHOE JIMLIO rocyAapcTBa. Buanmo, ogHoM U3 ciiabbIx CTOPOH TEOpUU
B HAaCTOsIIee BpeMsl SIBJIIETCS] HE COBCEM TOYHOE MOHMMAHUE U KacCu(UKaIHs Kop-
PYIIMOHHBIX OOIIECTBEHHBIX OTHOLICHUH TOJBKO Kak MpaBooTHoueHni. He uckio-
YaeTcs, YTO COJIEPXKaHWE KOPPYIIIMOHHBIX OOIIECTBEHHBIX OTHOIIEHHH HECKOIBKO
IIMpPE [0 CPABHEHHIO C IPABOOTHOIICHUSIMH.

KacarenbHO BOIIPOCOB 0 COLMAIBHBIX HOPMAaX MEPBOOBITHOIO OOIECTBA MOXKHO
H0JIaraTh, Ha CaMbIX PAHHMX 3Tanax pa3BUTHs OOILECTBA, 10 MOSABIEHHS FOCYAapCcTBa
U TpaBa, Cpeu JI0JeH, O4eBUIHO, MO UMETh MECTO CXOXHE IyOIMuHbIe 00IIe-
CTBEHHBIEC OTHOILEHUS, TJI€ B KAUECTBE TPEThEH CTOPOHBI, TPETHEH CHIIbI IPUHUMAIIN
ydacTHe MPEACTaBUTEIN Pa3HbIX BUJOB CYIIECTBOBABIICH TOrza MyOIMYHOM BIAacTH,
HalpuMep, POAUTENH, CTapeHIMHbI, BOXAU. PerynmupoBanuce Takue IyOIUYHbIE
0OI1eCTBEHHbIE OTHOLICHUS OOBIYAsIMU, TPAJULMSIMHU, PUTyaJlaMH, KOTOpbIe Ipemdy-
CMaTPHUBAIOT PEICHHUE CTIOPOB (KOH(MIMKTOB) MEKIY CTOPOHAMH C YIACTHEM TPETHETO
JIMIIA W JTL (TpeThel cuitbl). MIMeHHOo yka3aHHOTO pojia myOIrMyHbIe 001IeCTBEHHbIE
OTHOIICHMS C TEYCHUEM BPEMEHHM U 10 Mepe 3apO’KICHUS TOCYAapCTBa U MUCbMEHHO-
CTU CTaJIi TEPBOOYEPETHBIMU OOBEKTaMHU NPABOBOTO PETYJIMPOBAHMSA, MIM HUCXO[-
HBIMU IIPaBOOTHOIIEHUAMH. OHAKO 110 MEPE CBOETO JAJIbHEHILEro pa3BUTUS TOCYAap-
CTBO OKa3aJI0Ch CIOCOOHBIM IEPEUTH K CAaMOCTOATEILHOMY OIPE/IEICHHIO U yCTaHOB-
JICHUIO KPUTEPUEB IIPABOBOIO PETYIMPOBAHUS OOILECTBEHHBIX OTHOLIEHUN B 3aBHCHU-
MOCTH OT T€X WJIU MHBIX UHTEepeCcOB. TakuM 00pa3oM, 00s3aTeNIbHBIN IPU3HAK [IPABO-
OTHOILICHHUS 3aKJIF0OYAETCS B yYaCTHH FOCYJapCTBa, €ro IPEJCTaBUTENIs B TOM UIM MHOM
00I11eCTBEHHOM OTHOULIEHNH. Torjga MOXXHO paccyk/1aTh O TOM, YTO JJIsi BOSHUKHOBE-
HUS IPABOOTHOIICHUS MPUOPUTETHBIM CIYXKUT UMEHHO caM (aKT ydacTus rocyiap-
CTBa, €r0 MpPEeJCTaBUTENs OOIIECTBEHHOM OTHOIIEHUH B Ka4eCTBE OHOM M3 CaMOCTO-
ATEJbHBIX CTOPOH B COOTBETCTBHH C 3aKOHOM, a HE TOJBKO M HE CTOJIKO Haluuue
IIPOCTO MUCBMEHHOIO 3aKOHA U IIMCbMEHHOH NPaBoBOM HOpMBI. OTCIO/A CIIEAYET, 4TO
yPEryJIMpOBaHHOCTh OOLIECTBEHHOI'O OTHOILEHHUS IIPABOM SIBJISIETCS] BTOPUUHBIM ITPHU-
3HAKOM IPaBOOTHOILEHMs, HAJIMYKEe KOTOPOrO 3aBUCUT OT AEUCTBHM rocynapcTsa,
B HEKOTOPBIX CIIy4asiX HE CBSI3aHHOTO HUKAKUMU 3aKOHAMH.

3akJ/ouenue

BriBox 0 TOM, 4TO mpaBo co31aBaiock B [[peBHEM MUpe ITyTeM MPUIAHUSA TOCY-
JApPCTBOM MHCbMEHHON (hOPMBI 3aKOHA COIMAJIBHBIM HOpPMaM IepBOOBITHOTO 0OIIe-
CTBa, HE IPOTUBOPEYUT HU OJTHOM U3 U3BECTHBIX B FOPUANYECKON JIUTEPAType KOHIIEI-
U IPOMCXOXKIEHHS ITPaBa, MOCKOJIBKY BCE ITH KOHIICIIIMM OCHOBAHBI HAa MIPU3HAHUH
MMEHHO NMMChbMEHHOW (hOpMBI TIpaBa M MPaBOBLIX HOpM. Kak yke oTMeuanoch, gaxe B
PEJIUTHO3HBIX TEOPUAX YTBEPXKAAETCS MUChMEHHAst (popMa O0KECTBEHHBIX OTKPOBE-
HUH 0 10JKHOM. MOKHO IOJ1arath, 4YTO B UCTOPUH YEJIOBEUECTBA UMENIH MECTO Pa3HbIE
NepHOAbl TeHEe3UCa COLMATBHBIX HOPM, KOTOPBIE IPOXOAST CTaIUU «OOBIYHOTO TPaBay
" «IMCBbMCHHOTI'O IIpaBa» 00 C TeUeHUEM BPEMCHU CTAHOBATCA TAKKE PCIIMTMO3HBIMU
Y MOpPaJbHBIMU HOpMaMHU. B mepBoOBITHOM 00IIIeCTBE MPABO €IIe HAXOAUTCS B 3a4a-
TOYHOM COCTOSIHUH, TIOCKOJIBKY (PMKCHPYETCSI TOJIBKO B YCTHOW peud M TpaauIHsIX,
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putyanax, o0Opsgax u oosrdasx. [loaTomy Takoe «0OBIYHOE MTPAaBO» HE SIBISAETCS CIIe-
[IMAJbHBIM MIPEeAMETOM (00BEKTOM) HCCIEJOBAaHHUS COOCTBEHHO HAyKH TEOPHH IIpaBa,
a CIyXuT B Oonbleil Mepe mpeaMeToM (0OBEKTOM) MCCIIEIOBAHUS HAYKH UCTOPHH
IpaBa U MHBIX HAYYHBIX TUCLUIUINH. DTO, KOHEYHO, BOBCE HE O3HAYAET TO, YTO HAayKa
TEOPHH MpaBa U APYTrre HayIHbIEe AUCIUIUIMHBI HE H3y4YaroT COI[HATbHBIE HOPMBI Iep-
BOOBITHOTO 001IecTBa. OHAKO COOCTBEHHO MPaBo, KOTOpPOEe 0003HAYAETCS B IOPHIH-
YeCKOW JMTepaTrype Takke TePMHUHAMH «IO3WTHBHOE NPABO» WIN «OOBEKTUBHOE
paBo», BO3HUKAET B JIpeBHEM MHpe MyTeM MpPUAAaHUS TOCYIapCTBOM IMHCHMEHHOM
(bopMBI 3aKOHA STy COLUATBHBIX HOPM EPBOOBITHOTO OOIIECTBA, a 3aTEM CTAHOBUTCS
HCKOMBIM TpeaMeToM (0OBEKTOM) MCCIEOBAaHUS COBPEMEHHOH TEOpHH IpaBa Kak
CTeMaIbHONW HAyYHOW MUCLUIIMHBL B TaHHOM CBSI3M ClielyeT YyTOYHUTb, YTO Hayy-
HBIIl BBIBOJI O «IOTOCYIapCTBEHHOM» MIPOUCXOKACHUH NpaBa MOTY4NI CBOE MPAaKTHU-
Y4ecKOoe MOATBEPIKACHIE BO MHOTHX CTpaHaX MPUMEHHUTENbHO K CyOBEeKTUBHOMY ITPaBY
B KOHCTHTYLIMOHHOE HOPMax O IpaBax M cBOOOJax YesloBeKa, KOTOPbIEC MPUHAIEKAT
Ka)XXJJOMY OT POKICHUS, PU3HAIOTCA aOCONIOTHBIMUA M HEOTUY)KJaeMBIMH. XOTS 3TH
KOHCTHTYLIMOHHBIE HOPMBI XapaKTEPH3YIOT TOJIBKO CYOBEKTHBHOE IPaBO, MOXHO
YTBEPXkKIaTh, YTO U OOBEKTHBHOE IPABO HE SBISETCS TAPOM rOCyIapcTBa MM KOTO-
00 apyroro. OHAKO HENb3s OTPULATh, YTO FOCYIAPCTBO MPUHUMAET OTIPEIEIIEHHOE
ydacTHe B CO3JaHUM IpaBa IyTeM NpPUAAHUS MPaBHIaM IOBEICHUS MEPBOOBITHOTO
oOmecTBa HEOOXOIUMOM TUCEMEHHON (DOPMBI.
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Hay4yHas ctatbsa / Research Article

NMpaBoBoOe perynupoBaHue agAUTUBHbIX TEXHONOMNM
B COBpeMEeHHOW bnomeguLMHe

O.B. PomanoBckas' =<, I'.b. PomanoBckmii

Ilen3enckuil rocyapcTBEHHBIM YHUBEPCUTET, 2. [len3a, Poccuiickas Pedepayus
P<Apgu-gpd@yandex.ru

AnHOTanuA. PackprIBaloTCs IOpUIMYIECKHE MPOOIEMBI, KOTOPHIE BO3HUKAIOT B CHILY OBICTPBIX
TEMIIOB Pa3BUTHS aJAUTUBHBIX TexHoJoTui (3D-neyatn) B 6nomenuiune (6Gnonpuntunr). Ilens uccie-
JIOBaHHS — IIPOAHAIN3HPOBATh 3aKOHOIATEIBCTBO, OIPE/EIIONIee IPABOBOI PEXKIM aITUTHBHEIX TEX-
HOJIOTH, BBIIBUTH OCHOBHBIC MPOOENBI B PEryJIMPOBaHUM, OCYIIECTBUTH CPABHHTEIBHO-IIPABOBOEC
HCCIIeIOBaHUE, Ha OCHOBE KOTOPOTO C(HOPMYIHPOBATH PEKOMEH/IAIIIH 10 COBEPIICHCTBOBAHHIO POCCHH-
CKOr0 3aKOHOZATENILCTBA. B KayecTBe 00BEKTa KOMIAPATHBHCTCKOTO MCCIICAOBAHMS BBICTYIIMIIN TAKKE
CIIeNMaNbHBIE CTPATeTHH, COTJIACHO KOTOPBIM 3aKpeIlIseTcs HpHOpPHTETHOe pas3BuTHe 3D-mewatn.
OCHOBY HCCJICJOBaHHS COCTABHIIM METO/BI: aHAJIN3a HOPMAaTHBHO-IIPABOBOTO PETYIUPOBAHHS, CPABHHU-
TEIBHO-TIPABOBOH U (popMabHO-IOPHANYECKUA. PaccMOTpeHBI OCHOBHBIC TPEHIBI U PHCKH Iporpecca
B JIAHHOM HAaIIPaBJICHUH: JCLCHTPAIN3ALHS TPOU3BOICTBA; IOBHIIICHUE €ro 3G (GEKTHBHOCTH U COKpaIle-
HHE OTXOJIOB; COKPAIIICHNE BPEMEHH Pa3pabOTOK M MX BHEAPEHHUS B CEPHITHOE MPOU3BOJICTBO C OJTHOBpE-
MEHHBIM POCTOM KadeCTBa TOTOBOTO M3, PAaCIINPEHHE IOCTyIIa HaceTeHHs K MaTepHaIbHBIM Ora-
raM; MUHAMH3AIUH TOCYIapCTBEHHOr0 KOHTpoIst. Ocob0e BHUMAHHE YJEICHO IPABOBOI OICHKE IPH-
MEHHMOCTH OHOTIPUTHHTA B TPAHCIIAHTOIOTHHU, H3TOTOBICHNH NMILUIAHTOB, XHPYPTrHIECKOM ILIaHUPO-
BaHUH, MCIOJIL30BAHMN HAIICYaTaHHBIX OPTaHOB IS MPOBEJCHUS HaJl HUMU SKCIEPUMEHTOB. BBIBOIBI:
TIpH KOPPEKTHPOBKE MPABOBOH 0a3bI CIEAyeT YUUTHIBATH HHCTHTYIIMOHATEHYIO TOTOBHOCTh — CIIOCOO-
HOCTB BCEil CHCTEMBI POCCHHCKOTO 3JpaBOOXPaHCHUS HCIIOIb30BATh a/TUTHBHBIC TEXHOJIOTHH Ha UIexkKa-
muM 00pa3oM (4To moTpebyeT 3HAUMTENbHBIX M3MEHEHHI 3aKOHOAATeNbCTBA B cepe 3ApaBoOXpaHe-
HHS1); CAMOCTOSITCIIBHBIM HAIIPABJICHUEM BEICTYNAeT IPHMEHCHUE OMONIPUHTHHTA IIPH TECTHPOBAHHU JIe-
KapCTBEHHBIX MPENapaToB; ¢ MOMOIIBI0 TPEXMEPHOI MeYaTH CO34al0TCsA OPraHOMOAOOHBIC CTPYKTYPEI
HEOOJIBIIOro pa3Mepa (OHM MOTYYMIM Ha3BaHUE OPraHOMIbI), HA KOTOPEIX MOXKHO ITPOBOJIMTH IKCIEPH-
MEHTBI Tl CKpUHIHTA (papMaIleBTHIECKHX IIPENapaToB; 3TO MOTpedyeT H3MEHEHUH TPaBOBOTO PEXKAMa
000pOTa JIEKAPCTBEHHBIX MPENapaToB, a TAKKE OCHOBHBIX ()YHKIUH TOCYHApCTBEHHOIO DPEryisTopa
(Munsapasa Poccun u PoczapaBHanzopa). OTMeuaeTcs, YTO aJIMTHBHBIC TEXHOJIOTHH MO3BOJISIIOT H3T0-
TaBJIMBATh JICKAPCTBCHHBIC CPEJICTBA, HO MUPOBOI OIBIT CBHJCTEIBCTBYET 00 OCTOPOKHOM OTHOLICHHU
K TaKOMy THUITy IIPOU3BOACTBA. OTCTaMBaeTCs HEOOXOAUMOCTh CIEIOBAHHS PUCK-OPHEHTUPOBAHHOMY
MOAXOAY B IIPAaBOBOM PEryJMpOBaHMYM OMONPHHTHHIA, a Takxke BHeApeHus odmero noaxona Hospital
Exemption ((apMareBTHIeCKOro WMCKIIOUCHHUs), HCHONB3yeMoro B crpaHax Empometickoro Coro3a,
a TaK)Ke HEKOTOPBIX IPYTHX CTpaHax, HAIEJICHHBIX HA Pa3BUTHE PEreHEPATHBHON MEANLINHEL

KuaroueBnle cl10Ba: aJINTHBHEIEC TEXHOJIOTUH, OHONIeYaTh, OHOMEANIINHA, IPABOBOE PETYINPOBa-
HHE, JOHOPCTBO OPraHOB, PereHepaTHBHAs MEIUIIMHA
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Legal regulation of additive technologies in modern biomedicine

Olga V. Romanovskaya'~' <, Georgy B. Romanovskiy
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Abstract. Research reveals the legal problems that arise due to the rapid pace of development
of additive technologies (3D printing) in biomedicine (bioprinting). The purpose of the research is to
analyze the legislation that defines the legal regime of additive technologies, identify the main gaps in
regulation, carry out a comparative legal study, which allows to formulate recommendations to improve
Russian legislation. Special strategies are used as an object of comparative research; they contribute to
fix the priority development of 3D printing. The employed methods are as follows: the method of analysis
of legal regulation, comparative legal and formal legal. Results. Attention is paid to the main trends and
risks of progress in this direction, which are reflected in decentralization of production; improving its
efficiency and reducing waste; reduction of development time and their introduction into mass production
with a simultaneous rise in quality of the finished product; expanding the population's access to material
goods; minimizing the state control. Particular attention is paid to the legal assessment of the applicability
of bioprinting in transplantology, the manufacture of implants, surgical planning, and the use of printed
organs for experiments. Conclusions: when adjusting the legal framework, institutional readiness should
be taken into account — the ability of the entire Russian healthcare system to use additive technologies
properly (which will require significant changes in healthcare legislation). An independent direction is
the use of bioprinting in the testing of drugs. 3D printing creates small organ-like structures (they are
called organoids) on which experiments can be carried out for the screening of pharmaceuticals. This will
require changes in the legal regime for the circulation of medicines, as well as the main functions of the
state regulator (the Russian Ministry of Health and Roszdravnadzor). It is noted that additive technologies
make it possible to manufacture medicines, but world experience indicates a cautious attitude towards
this type of production. Research argues for the need to follow a risk-based approach in the legal regula-
tion of bioprinting, as well as to introduce the general approach of Hospital Exemption (pharmaceutical
exclusion) used in the countries of the European Union, as well as some other countries aimed at the
development of regenerative medicine.

Key words: additive technologies, bioprinting, biomedicine, legal regulation, organ donation,
regenerative medicine
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BBeaenne

AJUTMTHBHBIE TEXHOJIOTHH BCE OOJIBINE CTAHOBATCS BO TJIABY TOBECTKH MpH 00-
CYK/IEHUH TIEPCIIEKTUB COBPEMEHHOT0 nporpecca. OnHako nogo6Hoe HAaUMEHOBaHHE
HE M3BECTHO MaccoBoMy noTpedureno. Hanbosee pacnpocTpaHeHHBIM TEPMUHOM, UX
XapaKTEePU3YIOIINM, SIBJIIETCS TPEXMEPHasl Nedath, 3D-neyaTsb. TO Takoi METO PO~
M3BOJICTBA, IPU KOTOPOM HEOOXOMMbIE TPEXMEPHBIE 0O BEKTHI M3rOTABIUBAIOTCS CI0-
MU TIyTE€M HAIJIaBJICHUS WIM HaNbUICHUS MaTepUANIOB, TAKMX KakK IUIACTUK, METaJlI,
KepaMuKa, pa3jMyHble MOPOLIKH, XUIKOCTH. OH MMeeT PEBOIIOLUOHHBIE MOCIEN-
CTBUSI, TOCKOJIBKY He TpeOyeT co3aHust OONBIINX MPOU3BOICTBEHHBIX MOIIIHOCTEHN, HO
€ro pe3yiabTaToOM MOTYT OBITh CJIOKHBIE TEXHOJIOTMUYECKHE M3JeNus. Yike ceiluac Ha
BEIYIIUX aBTOCATIOHAX MUPA MPECTABICHBI IIEPBbIE aBTOMOOWITH, CO3/IaHHBIE C TTOMO-
B0 TPEXMEPHOH MeYaTH, Cpear KOTOPHIX HEKOTOPHIE MOTYT MPETEHIOBaTh Ha Mac-
coBoe usrotosnenue. B 2015 r. B XKenese Hemenkas komnanus EDAG npencraBuna
koHuenT-kap Light Cocoon, nmpakTH4yecku MOJHOCTHIO HAIllCYaTaHHBIM Ha CIICIIHAIb-
HeIx npunTepax'. B 2019 r. amepukanckuii uccienosatens C. bakyc B cOGCTBEHHOM
rapaxe (co cBouM 1l-7eTHUM CBIHOM) «HameyaTtam» cnoprT-kap Lamborghini
Aventador, motpatuB Ha 3T0 OK0J0 20 THIC. 10JI. (MPU €ro 3aBOJCKON CTOMMOCTH
B 300 ThIC. 1011.)*. Briepsble anpoOupoBaHa 1 TpexMepHas fevarh J0MOoB (pUYeM Kak
B Poccun, Tax u 3a py6exom®).

TexHonoruu He cTOSAT Ha MecTe. B kadecTBe MaTepuana UCHOIB3YIOTCS JKUBbBIE
KJIETKH, YTO CTaJI0 OCHOBOM OMONpPUHTHHTA, KOrjaa ¢ momoinisio 3D-npuHTEepa BO3-
MOKHO TIPOU3BOJACTBO TKAaHEW, OPraHOB YEJIOBEKa, JIMOO CIENHAIbHBIX H3ICINH,
BKJTIOYAIONINX B ce0Oe )KuBbIE KIeTKH. OMpeIe]ICHHBIM TOJTYKOM B Pa3BUTUN OMOTIPUH-
TUHTa MOKHO CUUTaTh YCHEIIHbIE SKCIEPUMEHTHl ¢ MHAYLUUPOBAHHBIMU ILTIOPUIIO-
TEHTHBIMH CTBOJIOBBIMH KiieTKamu (iPS) M MyNbTUIOTEHTHBIMH CTBOJIOBBIMH KJIET-
KaMHM, KOTOPbIE€ MOT'YT MCIIOJIb30BAThCA A1 AU PepeHuau KIeTOK pa3InyHbIX JIU-
Hu#t B3pocnoro nanueHta (Volkova & Ermakov, 2016:257). D10 pemaer 3Ha4YUTENb-
HO€ YHUCJIO ATHYECKUX MPoOJIeM, MOCKOIbKY paHHHE 3KCIEPUMEHTHI TPOBOAMIUCH C
SMOpPHOHATLHBIMU CTBOJIOBBIMHU KileTKamu (DCK), mpuBoasiumu kK rudenr sMOpHoHa.
K tomy sxe ocHoBHOI cTounnk DCK — abopTupoBaHHBII MaTepHuall, YTO BHI3BIBAJIO
Cepbe3HbIE NHUCKYCCHM O MOMEHTE Hadaja >KM3HM W JOCTOWHCTBE HACIUTypyca

' B XKenesy npuener naneuaranssiii Ha 3D-npunrepe kouuent-kap EDAG LightCocoon. Pexkum mocrymna:
http://www.autode.net/news/EDAG_Light Cocoon (nata oopamenus: 10.06.2022).

2 Yenyp A. ABroMoOuUIN, HaTleyaTaHHbIE HA NpuHTEpe. Pesxum mocryna: https://www.computerra.ru/241280/
avtomobili-napechatannye-na-printere/ (nara obpamenus: 10.06.2022).

3 Anexcanopos [., Cepeeesa []. OT HounexkekK 10 ABOPILOB: JECAThH HaNEeYaTaHHBIX Ha 3D-MpuHTepe 31aHuil.
PBK. Pexxum noctyna: https://trends.rbe.ru/trends/innovation/60f5ad5f9a7947a81f1e63cf (nata obparuenus:
10.06.2022).
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(mepoxxneHHoro). Ho naxe 3TOT acnekT MCHOIb30BaHUS aJUTUBHBIX TEXHOJOTHH B
OnomeaMIMHE — JalleKo He enHCTBeHHBIN. B 2016 r. B 6noMeaninHe Oblila BIiepBbIe
npencraBieHa 4D-nevyath (YeTblpexMepHasi) Ha OCHOBE cTepeosiuTorpaduu, 6iaro-
Japst KOTOPOM cTano BO3MOKHBIM HelipoHHas umkeHepus (Miao, et al., 2018).

Briewatnstor u sxoHOMHYECKHe TokazaTenu 3D-Ouredarn: MHUPOBOW pPHIHOK
onenuBancs B 724,17 mna gon. CIIA B 2020 r. B 2026 r. nporrosupyercs
Ha ypoBHe 2398.,27 mnu npon. CILIA. CpennerogoBoii temn pocta — 21,91 %.
CaMbIM OBICTPOPACTYIIMM PBIHKOM SIBJISIETCS A3MATCKO-THXOOKEAaHCKUH PEeTHOH
(nmunepsl — Kurait, Anonus, Cunranyp, FOxuas Kopes)®.

CTpaTeFI/IH Pa3sBUTUA AJAUTUBHBIX TEXHOJOIHi U X HOpMaTHUBHadA OCHOBa

PacnipocTpanenue aiTuTUBHBIX TEXHOJIOTHI CIIOCOOCTBYET:

— JIeUeHTpaIn3aliyi MPOU3BOACTBA (He TpeOyeTcsi co3aanus OOJBIINX MPOU3-
BOJICTBEHHBIX MOIIHOCTEH W KOHIIEHTpPAIMW JIIOJCKUX W MHBIX pecypcoB) (Ben-Ner
& Siemsen, 2017);

— TIOBBIIICHUIO (H(HEKTHBHOCTH MPOU3BOJCTBA U COKPAIICHHIO OTXOJOB (UTO
B 3HAUYUTEIBHOM Mepe 00ecrieunBaeT MOAAEPKKY CO CTOPOHBI IIPAaBO3aLIUTHBIX Opra-
HU3aIUH SKOJOTUYEeCKON HampaBiaeHHOCTH) (Ahn, 2016);

— COKpAILlEHUIO0 BpEMEHU pa3pabOTOK W UX BHEIPEHUS B CEPUIHOE MPOU3BOJ-
CTBO C OJHOBPEMEHHBIM pPOCTOM KauyecTBa roroBoro wuzfenus (Mies, Marsden
& Warde, 2016:114—142);

— pacUIMPEHHIO JOCTYTa HACETICHHsI K MaTepHaIbHbIM Oaram (aiTuTHBHBIE TEX-
HOJIOTUU YACHIEBIISIOT MPOU3BOJICTBO, TIO3BOJISISL CO3/IaBAaTh pa3INYHble 00BEKTHI Ma-
TEePUAILHOTO MUPA MPaKTUIeCcKu B qoMantHux yciaoBusx) (Chen, et al., 2017:3652);

— MHMHHMU3AIWN TOCYIapCTBEHHOTO KOHTPOJIS U OTCYTCTBHIO KECTKHX perJia-
MEHTHPYIONINX JTOKYMEHTOB (YTO TOJBKO YCKOPSET pacCIpOCTpaHEHHE TEXHOJIOTHIA 1
JanpHernee sxkcnepuMmenTupoBanune) (Calderaro, Lacerda & Veit, 2020).

[TomoGHBIE TPEeHABI IPUBOIAT K TOMY, YTO MHOTHE TOCyAapcTBa (WU IO MX IO-
PYUYEHHIO M NIPU MOJEPKKE HErOCydapCTBEHHbIE OPTaHM3allMN) BHICTPAUBAIOT CTpa-
teruu pa3Buths. Tak, eme B Havane 1990-x rr. B llIBenuu rpynmnoi ydyeHbIx Oblia
npencraBieHa Konuenuus crpaternyeckoro ycroitunBoro pazsutust (Framework for
Strategic Sustainable Development — FSSD), kotopas nepuoaudecku nepecMaTpuBa-
ercs ¥ gononHsercs. Haunnas ¢ 2015 r. B 9TOM TOKyMEHTE aJTUTUBHBIM TEXHOJIOT UM
yaensiercs Bce Oonbinee 3HadeHue (Villamil, et al., 2018:1384).

B BenukoOpurtanuu Obi1 co3nan HarpoHanbHBIN HEHTP alIUTHBHBIX TEXHOJO-
T'Hif, KOTOPBIi TIpeIokuI cobcTBeHny 0 CTpaTeruio”. Jlo 3TOro MHUIMATHBA 110 Yop-
MHUPOBAHUIO TMPOTPAMMHOTO JOKYMEHTa IIUIa OT OM3HEC-CTPYKTYp, KOTOpbIe Oiaro-
Japsi aKTUBHOMY MPOJBM)KEHHUIO CO CTOPOHBI HMccaenoBaTeneil n3 HorTuHreMckoro

4 3D Bioprinting Market — Growth, Trends, COVID-19 Impact, and Forecasts (2021 — 2026). Pexum J10-
cryna: https://www.reportlinker.com/p06079791/3D-Bioprinting-Market-Growth-Trends-COVID-19-Impact-
and-Forecasts.html?utm_source=PRN (znaTa o6parenus: 10.06.2022).

3 Additive Manufacturing National Strategy for the UK. Pesxum moctyna: https://hvm.catapult.org.uk/news/an-
additive-manufacturing-national-strategy-sets-out-to-establish-the-uk-as-a-world-leader/ (mara oOpamenus:
10.06.2022).
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n KeMOpUKCKOro YHUBEPCUTETOB CPOPMHUPOBAIN pabOUyIO IpyMILy, IPOBEIH CEMU-
Hapbl, CO3/1aJIM CAlT MO AKKyMYJIMPOBAHUIO MTPEAI0KEHUH (3a 1Ba roJja CBOM PEKOMEH-
JAIUH TIpeIcTaBIM 0koJio 150 3anHTepecoBaHHBIX OPTaHU3AIIHI), IPOBEITU KOHCYIIb-
TalMu ¢ OTpaciieBbIMU coobiecTBamu npeanpuHumaresneit (Minshall & Featherston,
2019). B pesynbrare Obutn BbhIpaOOTaHbl 12 HampaBiIeHWN pPa3BUTHUS aJTUTHBHBIX
TEXHOJOTHH (HE CBS3aHHBIX C OTPACIEBBIM PETYIUPOBAHUEM, HO C BBIJCICHHUEM TaK
Ha3bIBAEMBIX «TOYEK aKTUBHOCTU»®). [[puMepHO TakuM e MyTeM Houuia ABCTpHS,
rze npuHaATa JlopoxkHas KapTa pa3BUTHUS aJJUTUBHBIX TEXHOJIOTHI, a IJIaBHBIM JBHUIa-
TesneM e 0003HaueHa CIenUalIbHO CO3/aHHass ACCOIMAIUS CONEHCTBUS alIUTHB-
HOMY MPOU3BOICTBY .

B Nnauu HaunonaneHas ctpaTerust aJAMTUBHOTO MTPOU3BOJICTBA Oblia BbIpabo-
TaHa MHUHHUCTEPCTBOM 3JIEKTPOHUKH U MH(OPMALIMOHHBIX TEXHOJIOTUN (TIPOEKT OIy0-
nukoBaH B aekabpe 2020 r., yrBepskaeHa B utone 2021 1.)%. Bo rnaBy yria 6butu mo-
CTaBJICHBI TaKHe IIeJIM, KaK pa3BUTHE COOCTBEHHOM aJTUTHUBHOW MPOMBIIIJICHHOCTH,
YKpEIIEHUE MEXAYHAPOAHOTO COTPYAHMYECTBA (B TOM HYHCIE MyTEM JIOKAIU3aIUU
MTPOM3BOICTBA MUPOBBIX JIUJIEPOB JAHHOTO TPOU3BOCTBA), IPOABIKEHNE WHHOBAIIN-
OHHOM W MCCIIeIOBATEILCKONH HMHPPACTPYKTYPHl, CTHMYJIUPOBAHKE MPOU3BOAUTEIICH
u 1.1. Ocoboe BHUMaHHE YJIEIEHO HCIOJB30BAaHUIO TEXHOJOTUI B OMOMEIMIIMHE,
MOTYEPKUBAETCS, YTO ITO MPUBENET K CHIKECHHUIO 3aTPaT Ha 3/[paBOOXpaHEeHne, ObICT-
pOMy pearupoBaHUIO NPH BO3HUKHOBEHHM YPE3BBIYAWHBIX CUTYyalUi, NEpCOHAIN3A-
1Y JIEYeHHS U ToJ00pa JEKapCTBEHHBIX CPENICTB.

B Kurae 0bu1 pazpabotan MexBeaoMcTBeHHbIN [1nan moaaep Xk pa3BUTHS UH-
JyCTPHH aIUTHBHOTO MPOK3Bo/ACTBa’. B OOBbeIMHEHHBIX ApabCKuX IMUpaTax aiu-
THUBHBIE TEXHOJIOTUH CTAJIM 3JIEMEHTOM B TUTaHE Tepexoaa K uuayctpun 4.0 B mapTHep-
ctBe ¢ kommaHueil Siemens'’. Kcratn, momgo6HEI T0aX0 IO (OPMHUPOBAHHIO 00MIEH
CTpaTeruu pa3BuTHs HHAYCTpuH 4.0 XapakTepeH Ui MHOTHX €BPONEHCKUX CTpaH, Te
B YHCJIE TIPOPHIBHBIX HAIIPABJICHUH 0003HAYAIOTCS KaK pa3 aJIMTUBHBIC TEXHOJIOTHH.

B mnameii crpane Pacnopspkenuem [lpaButensctBa PO ot 14 wmrons 2021 r.
No 1913-p yrBepxknena Ctparerusi pa3BUTHs aIIMTUBHBIX TEXHOJIOTHH B Poccuiickoit
®eneparmu Ha iepuoy 10 2030 ., 9TO cleAyeT MPU3HATh 3HAYUMBIM (PaKTOpPOM, YUH-
ThIBasi CKOPOCTb Pa3BUTHUS aJIMTUBHBIX TEXHOJIOIMH U MEPCIEKTUBBI UX BHEAPEHUS B
pa3iaryuHbIe OTPACTU POCCUICKOM 3KOHOMUKHU. OAHAKO MPUBEACHHbBIE TUPPHI 00 KO-
HOMHYECKOM 3 (eKTe OT X BHEAPEHUS MMOKA BBHITIISIAT BECbMa CKPOMHO B CPaBHEHUH

¢ Cpemu KOTOPBIX: Pa3BUTHE AIUTUBHBIX TEXHOJIOTHH [Tl MAJIOTO U CPEHEro OusHeca; OpMUPOBAHUE TPe-
OoBaHUIi K MPOQeCcCHOHATBHBIM HaBBIKAM M YMEHUSIM; TOJIEPKKA SKCHEPTHOM IPYIIIBL; MOBBILICHHE OCBE-
JOMJICHHOCTH O HOBBIX TCXHOJIOTHUAX U T.A.

7 Additive Manufacturing Austria (AM Austria). Pexum moctyma: https:/produktionderzukuntt.at/en/
platforms/additive-manufacturing-austria.php (gara oopamenus: 10.06.2022).

8 National Strategy on Additive manufacturing (AM). Pexum pmocTyma: https://www.meity.gov.in/
writereaddata/files/National%20Strategy%20for%20Additive%20Manufacturing.pdf ~ (mara  oOparmenus:
10.06.2022).

9 Be6-caiir [lpasutensctBa KHP. Pexum nocryma:  http://www.gov.cn/xinwen/2017-12/14/content
5246754 .htm (nara oopamienus: 10.06.2022).

19 Mansoor Z. UAE’s Ministry of Industry and Advanced Technology, Siemens partner to underpin digital
transformation. Pexxum nocrtyma: https://gulfbusiness.com/uaes-ministry-of-industry-and-advanced-technology-
siemens-partner-to-underpin-digital-transformation/ (zata o6pamenus: 10.06.2022).
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C TMPUBEJICHHBIMU BBINIE CTPaHAMH. XOTS MUPOBOM OMBIT yKa3biBaeT Ha 30-TIpOIIeHT-
HBI POCT TaHHOW OTPaciiv, YTO CO3AAET NePCIEKTUBBI U AJI1 POCCUMCKON MHYCTPUH.
B Crparerun orcyTcTBYyeT yKa3aHHe Ha MPOOENbl B POCCUHCKOM 3aKOHOJATENBCTBE,
YTO €CTh B 3apyOeKHBIX TOKyMeHTax. HeT u ciennaabHbIX pa3bsCHEHUI 10 MepCieK-
THBaM OMONPUHTHHTA. MOXHO JIMIIIb COCJIATHCS HA paclpeesieHHe 0N MOTpeduTe-
JIeH aiTUTUBHBIX TEXHOJIOTHH, 1, coriacHo Ctpareruu, Mmeauiinaa 3anuMaet 11 %.

OTCyTCTBHME HOPMATUBHBIX TPABWII, OMPEICSISIONMNX MOPSAIOK HCTOIH30BAHUS
3D-nevatn, MPUBOIWIO K PaIUKATBHBIM MTPEIJIOKCHISIM, YeMY CITY)KaT U HEKOTOPHIC
¢dakTel, moxyuuBmme wu3BecTHOCTh. B 2012—2013 rr. B CIHA rpymma Defense
Distributed 3asBuna 0 co3qaHNM MUCTOJIETA C TOMOIILI0 HOBOM TeXHOMIOTHH. OHOBpE-
MEHHO OBITH pa3MeNIeHbI CIIeUaIbHBIC YepTeKH B ceTH MHTEpHET, YTOOBI KaxX bl
MOT BOCIIOJIB30BaThCS WX JIOCTHXKCHUEM. DTO MPHUBEIO K TOMY, YTO Psijl IITATOB BBI-
CTYIWJI C 3aKOHOAATEIHbHOW MHUIIMATUBOM O TIOJTHOM 3aIlpeTe aJIuTHUBHBIX TEXHOJIO-
ruif (motoM ObljIa KOPPEKTUPOBKA O 3aMpeTe MeuaTaHusl OpyXKHs), HO OHa He HaIlIOo
Heobxomumoii momuepxkku''. B smBape 2022 r. mepen KopomeBckuMm cynom
[eddunma npeacrana «dammucrckas TeppopucTHUecKas suekikay, Co3/IaBIas CreIy-
QJIBHBIN YaT 10 PacpOCTPAaHSHHUIO PATUKAIBHBIX TIPABBIX HJIEH, U MBITABINASCS C TIO-
MoIbto 3D-meyaTr CHaOIUTh CBOMX CTOPOHHUKOB OpykueM. i atoro B UaTepHETE
3aHMMAaJIKCh MOUCKOM uepTeskel, puobpesu cnenuanbHbIi npunTep 2.

OcHOBHBIE HalpaBJCHUSA Pa3BUTUA 6I/IOHDPIHTI/IHF3
4 l'[pOﬁ.]'leMbl HUX IIPaBOBOIo obecmeyeHUs

buonpuHTUHT (Kak OHO W3 HANpaBJICHUH aTUTHUBHBIX TEXHOJOTHI) BCe dalle
NPECTaBISIET ONpPEeNICHHbIE JOCTHKEHHS, KOTOPhIE HECYT B ce0e 3HAUUTENIbHBIN 110-
TEHIMAJI HOBBIX OTKPBITUH W HOBBIX MOAXO/I0OB B JICUSHUH TEX MJIM HHBIX 3a00JICBaHUN.
W3nayanbHO B paMKax pa3BUTHS PETCHEPATHBHON MEIUIIMHBI TPOUCXO TN TIOTIBITKH
HACJIOCHUS KJIETOYHOTO MaTepHaia Ha Kapkac (KOTOPBIA MOT OBITh U3 OPraHUYECKOTO
CBIPbS MJT HEUTPAJIbHOTO Heopranudeckoro). [lonoOHas TexHoIOrHsA prodpena He-
CKOJIBKO CKaHJaJIbHYI0 NU3BECTHOCTD M3-32 HEOPAMHAPHON JESTEbHOCTH BeChbMa Ipo-
TuBOpeunBOi nauuHocTH — [laono Makkuapunu. byayuu nmpodeccopom Kaponun-
ckoro ynuepcutera (Crokronspm, IlIBerwst) ompoOOBan TpaHCIUIAHTAIIUIO HCKYC-
CTBEHHOH Tpaxeu, c(HOPMUPOBAHHON M3 KJIETOK CaMOTO TManueHTa (MeToa TKaHEBOM
uHxenepun). O MPOBEJICHUH YCIIEIIHOTO 3KcrepuMeHTa Obu1o 3asBieHo B 2008 r.,
B 2011 r. omyOimukoBaHa COOTBETCTBYIOIIAas cTaThsid B KypHaie «The Lancet».
B 2014 r. Taxoke B xypHaie «The Lancety Ha ocHOBe NATHIIETHEr0 HAOIIO/IEHHS yKa-
3BIBAJIOCH Ha CEPHE3HBIN MPOPHIB U YIyUIlIEHHE KauyecTBa KU3HU nanueHTa KimHuku
TopakanpHOU Xupyprun YHuBepcuteta bapcenonsr (Gonfiotti, et al., 2014). Onnako
BBIBOJIBI KoMaHnbl I1. Makkuapwau Obutn ompoBeprHyThl (Molins, 2019:1099),

I Morelle R. Working gun made with 3D printer. BBCnews. 6 May 2013. Pexum gocryma:
https://www.bbc.com/news/science-environment-22421185 (nara obpamenus: 10.06.2022).

12 Dearden L. ‘Extreme fascist terror cell’ recruited children while making explosives and 3D-printed gun,
court hears. The Independent. 21 Jan 2022. Pexxum poctyma: https://www.independent.co.uk/news/uk/
crime/far-right-terror-cell-3d-guns-b1997185.html (zata o6pamenus: 10.06.2022).
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actatbs 2011 r. Obuta peTparupoBaHa U3-3a HapyUIEHU MPUHIUIIOB 3TUKHU U HAYYHBIX
uccnenopanuit’’. Kcratu, I1. Makkuapuau Obll IIpUIJIAIIEHHBEIM HpogdeccopoM
B KybGanckoMm rocynapctBeHHOM MenuuuHCKOM yHuBepcurere (r. Kpachomap), rae
y4JacTBOBaJ B peanu3auuu merarpanta IIpasutenscrBa Poccun. Ho u Tam onepanus
10 €0 METOIUKe He uMena ycnexa. Cama sxe ujest Co3JaHus TPEXMEPHOI0 TPAHCIUIAH-
TaTa HEe OTPHIIAETCS, TeM O0Jiee YTO MMEHHO OMOTIPMHTHHT BHYIIAET HAJIEKTy HA €€
ycnennyto peanusanuio (Damiano, et al., 2021).

Taxum 00pa3oM, 3HAYUTETBHBIE TEPCIIEKTHBHI B 3D-11e4atu BUAATCS B CO3MaHUU
OpPraHOB M TKaHEH YeloBeKa. YKe ceyac MOKHO KOHCTaTHPOBATh OMOTIPHUHTHHT Ye-
JIoBeYecKoro yxa (Hanpumep, B Apctpanuu 1 CIIA'). BeicTpeiMu TeMnaMu pa3BuBa-
eTcst Ouonevars xpsmeBbix Tkaned (Arguchinskaya, et al., 2021) u Guoneyarsb KOXu
(YyuuTbIBasi paclpOCTPaHEHHOCTh €€ MOBPEXKACHUN — OT 05KOTOB /10 Pa3IMYHBIX paH U
S3BEHHBIX 00pa3oBaHuii). B mocnenneM ciyyae Bo3MOXKHA OHMOMEUYaTh B Pa3IMUHBIX
BUJAX JUISI TIOCIIETYIOIIEH Iepeca ki (B TOM YHCJIE C HCTIOIb30BAHUEM HUCKYCCTBEHHBIX
MaTepuasoB), TaKk U OuoreyaTb KOXH in situ, TO €CTh Ha MecTe. B mocneanem cimyyae
CTEIMAFHO CO3/IaHHBIN MPUHTEP «TIeUaTaeT» KIETKH KOXH HEMOCPEACTBEHHO B TTO-
BPEXKIACHHOM paHe, «I0CTaBJIsAs AepMallbHbIe (GUOpPOOIACThl U SIHACPMAIIbHBIC Kepa-
TUHOLIUTHI B ONIPE/IETICHHBIE MECTA PaHbl, BOCIIPOU3BO/S CIOUCTYIO CTPYKTYPY KOXKH U
yckopsist (popMHupoBaHHE HOPMATBHOH CTPYKTYpHl W (GYyHKIHA Koxu» (Albanna,
et al., 2019). BHONPHUHTHHT MO3BOJIAET TAK)KE MEYATh KOXKH C COXpPaHEHUEM COCY/IH-
CTOM CeTH, a Takke ¢ QYHKIMEeH MUrMEeHTallu1, PEKOHCTPYKIMEN BOJIOCAHBIX (hosu-
KYyJIOB, pa3BUTHEM MOTOBBIX XkeJe3. [Ioka ecTh CI0KHOCTH ¢ pereHepalyeil HepBHOM
CHCTEMBI, TTO3BOJISAIONIEH COXPaHATh YYBCTBUTEIHHOCTh BOCCTAHOBIEHHOTO y4acTKa
(Weng, et al., 2021). B Poccuiickoii ®enepaiuu oTCTaBaHUE B Pa3BUTHH TEXHOJIOTHIA
BO MHOTOM CBSI3aHO C OTCYTCTBHEM CIEIUAIbHBIX 3D-IpUHTEPOB, HO U 37IECh €CTh
ycnemHsie mpoekThl. Tak, B CankT-IlerepOyprckom rocy1apcTBEHHOM YHUBEPCHUTETE
B Mae 2021 r. mpexcTaBiieH MPUHTEp Ui ME€YaTH TKAaHEH uyenoBeKka (B MOTEHIIHAJe
¥ opraHoB)".

buoneyats opraHoB — mepcreKkTUBHOE HampasieHue. leduuur opranoB —
MupoBas npobsiema. [loka3arens CMEPTHOCTH B MEPUOJ OXKHUAAHUS TPAHCIUIAHTALUN
oprana B 2020 r. coctaBuia oT 1,8 % (oxxunanue 1oHOpCcKoi mouku) 10 7,5 % (oxuna-
HUE JOHOpckoro cepaua). KoponaBupycHas nmHpEKIMs BHECIAa CBOUM KOPPEKTHBBI,
B 2020 r. mpou30uUIO CHIDKEHUE YHcha «A()(EKTHBHBIX JTOHOPOB», XOTS B IEIOM
TpaHciulaHTonoruss B Poccust He moHecna cymiecTBeHHbIX motepb (Gautier &
Khomyakov, 2021). C yyeTom Takoi akTyalbHOCTH PELIEHUE INIABHOI'O BOIPOCA —
HEXBATKN JOHOPCKHX OPTraHOB — CTPOUTCS IO Pa3IMYHBIM HANpaBICHHIM, TIE

13 Retraction — Tracheobronchial transplantation with a stem-cell-seeded bioartificial nanocomposite: a proof-
of-concept study. The Lancet. 2018. Vol. 392. Ne 10141. P. 11. https://doi.org/10.1016/S0140-6736(18)31558-7.
Pesxxum moctyma: https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(18)31558-7/fulltext (mara
obpamenust: 10.06.2022).

4 Hitti N. University of Wollongong uses stem cells to 3D-print human ears. Pexum pmocryma:
https://www.dezeen.com/2019/03/25/3d-printing-human-ears-university-of-wollongong/ (zata o0pameHus:
10.06.2022).

5B IlerepOypre paspaGoTanu npuntep s 3D-medatm TkaHedl uenoBeka. Pexum  jgocTyna:
https://nauka.tass.ru/nauka/11438111 (nata oopamenus: 10.06.2022).
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OMONPUHTUHT 3aHMMAET CBOE ompeneneHHoe mecto. Becnoit 2019 r. yuensie Tenb-
ABHBCKOr0 yHHBEpPCUTETAa Haledataid TpeXMEpHoe cepile (OHO HeOOIbIIOro pas-
Mepa, HO C KPOBEHOCHBIMHU COCYJIaMH, XKelynoukamMu u kamepamu)'®. B Poccun ocy-
IIeCTBJICHBI MONBITKH OMONPUHTUHTA IMTOBHAHOMN xene3sl (Khesuani'”, 2020:186).
Hecmotps Ha BeICTpanBaeMble IEPCIIEKTUBHI, peaTbHOE MOSBICHUE TAKUX TTOTHOIICH-
HBIX OpraHOB TIOKa MPOTHO3UPYETCS B oTAasieHHOM OyaymieMm. OmHaKo yxke ceiuac
OMONIPUHTHHT OpPTraHOB UMEET CBOE KOHKPETHOE MMPUMEHEHHE.

Bo-nepBbIX, 3T0 — XHpyprudeckoe mianupoBanue. CIoKHOCTh HEKOTOPBIX OTIe-
panuii 00yciI0BIMBaET HEOOXOMMOCTD €€ TIIATeTbHON MOATOTOBKHU. YKe arpoOupo-
BaHO MOJIENMpPOBaHME Mpu omnepanusix Ha cepaue (Yang, et al.,, 2015: 300), neueHu
(Zein, et al.,, 2013:1305), moukax (Tejo-Otero, Buj-Corral & Fenollosa-Artés,
2020:537). Tak, xupypru u3 6oasHHUIBI YHUBepcuTeTa Kobe (Slnonus) pyTuHHO uc-
nmoJib3ytoT 3D-Moenu Uil TUTaHWpPOBaHUs TpaHCIUIaHTaIMK nedyeHu. Konun opranos
MAIMEeHTa CIY>KaT MOJUTOHOM JUIsl TUTAaHUPOBAHUS U3BATHS YACTH JTOHOPCKOM MeUeH!
C MUHUMAJIBHOM MTOTEpei TKaH! U MAKCUMAIIbHBIM COOTBETCTBHEM OPIOIITHOM ITOJIOCTH
penumuenta (Ventola, 2014:704—711).

Bo-BTOpBIX, HCITOJIB30BaHNE HATIEYaTaHHBIX OPTAHOB JIIS TPOBEICHUS HAaJl HUMHU
HKCTIEPUMEHTOB U M3yUYEHHs PEaKIM{ Ha BO3JCHCTBHE CO CTOPOHBI TOTO MJIM MHOTO
BemecTBa. Tak, yuenble komnanuu Nano3D Biosciences 1 XbIOCTOHCKOTO Hay9HO-
HCCIIEIOBATEILCKOTO HMHCTUTYTa pa3paboTaii TPEXMEPHYI0 MOJENb MOJIOYHOMN
JKenes3bl Uil MMUTAUM TEeTEPOreHHBIX OMYXOJeH, YTO MO3BOJIMIO MOJAEIUPOBATH
BIUSTHUE MUKPOOKPYKEHHUS OMyXoJn Ha 3((EKTUBHOCTh JEKAPCTBEHHBIX CPEICTB
(Jaganathan, et al., 2014). IlomoOHBIE COIO3BI TPOU3BOAUTENEH OMOTIPUHTEPOB U HAYY-
HBIX YUPEXJICHUN Nal0T onpeneiaeHHbl yenex. B Hauane 2021 r. B paMkax eBpornei-
ckoro npoekta ENLIGHT mseiinapckuii mponssoautens 6uonpuaTepos Readily3D'®
00BeAMHSIET YCHITHS C BEYIITUMH aKaJJeMUYECKIMH IICHTPAMH U KOMITAHUSIMH 110 BCEi
EBpore, 4To0bI pa3zpaboTaTh KUBYIO MOACIH TOKEITYJOUHOMN JKEIC3bl, YTOOBI YIIyd-
IIUTh TSCTHPOBAHME JIEKAPCTB OT auadeTa (eBpomerickas mporpamma Horizon 2020,
IpeayCcMaTpUBAIONIAs BbIEIEHHE HECKOJIbKHX MUJUTHAPAOB JIOJUIAPOB HA Pa3BUTHE
IIPOPBIBHBIX HAYYHBIX TEXHONOrHiT)'"”.

OtnenpHOE HampaBlieHHe — Ouonedarh UMIIaHToB. B 2012 r. 83-neTHsis Oenb-
rUiiKa cTana nepBbIM 4eJI0BEKOM, KOTOPOMY MEPeCcaiii YeTOCTHYIO KOCTh, U3TOTOB-
JICHHYIO CIEeUMalIbHO JUId €€ JMia ¢ mnomoulbio 3D-mpuHTepa (M3 TUTAaHOBOTO
TOPOIIKA, HATPETOTO M CIUIaBiIeHHoro naszepom)’’. Co3naHHBIE MOJOOHBIM 00pa3zoM

16 Efrati 1. Tsraeli Scientists Print World’s First 3-D Heart. Pesxum noctyma: https://www.haaretz.com/science-
and-health/.premium-israeli-scientists-print-world-s-first-3-d-heart-1.7124321 (zata obpamenus: 10.06.2022).
17 JO. XecyaHu — MCIOIHUTENBHBIN qupekTop Jdaboparopuu 3D Bioprinting Solutions, koTopasi COBMECTHO
¢ «MHBUTPO» u PockocMocom Hambosnee akTuBHO BeAeT ceds B Poccuy Ha HUBE McCIegOBaHUN OMOTIPHH-
THHTA.

18 Readily3D. Pexum noctyna: https://readily3d.com/ (nara o6pamenus: 10.06.2022).

19 Anusci V. Readily3D’s volumetric bioprinters will make pancreatic tissue for ENLIGHT project. Pexum
noctyna: https://www.3dprintingmedia.network/readily3ds-volumetric-bioprinters-will-make-pancreatic-tissue-
for-enlight-project/ (nara ob6pamenus: 10.06.2022).

20 Moscaritolo A. Woman Receives 3D Printer-Created Transplant Jaw. Pexum pgocryma:
https://in.pcmag.com/printers/88979/woman-receives-3d-printer-created-transplant-jaw  (gata oOparaeHus:
10.06.2022).
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MMILUIAHThI U3rOTABIMBAIOTCS UMEHHO O] Hy/1bl KOHKPETHOI'O NAlMEHTa (C JeTalu-
3anuei penbeda, OTX0 OT CTAaHAAPTHBIX Pa3MEPOB, UCHOIb3YEMBIX B IPOMBIIILICH-
HoMm mpousBozicTBe) (Javaid & Haleem, 2018). Takum oOpa3zoM OHOTPUHTUHT UMEET
Cepbhe3HbIE MEPCHEKTUBBI B OPTONEINH U MPOTE3UPOBAHUU. A B CTOMATOJIOTHH TIepe-
JIOBbI€ KOMITAHUU UCIOJIb3YIOT aIIUTUBHBIEC TEXHOJIOTUH JUI U3TOTOBJICHUS YHUKAJIb-
HBIX OpekeT-cucteM. Tak Invisalign exxeaneBHO npou3BoauT 0kosio 50 000 chbeMHBIX
OPTOIOHTUIECKHX CKOO'.

[IpuBeneHHbIe yCeXW B PAa3BUTUHU AIJUTHUBHBIX TEXHOJOTUH OOYCIOBIMBAIOT
BHECCHHE W3MEHEHUH B 3paBOOXPAHHUTENBHOE 3aKOHOIATEIBCTBO, KOTOPOE IOKa
COBCEM HE YUUTHIBACT HOBEJUIBI Mporpecca. Tak, moTpedyercs BHECTH o0IIee MpaBHUiIo
0 OuonpuHTHHTE B cTaThio 47 PeaepanbHoro 3akoHa oT 21 Hoa0pst 2011 1. Ne 323-D3
«O06 ocHOBax OXpaHbl 370pOBbs TpakaaH B Poccuiickoit denepanyny, NOCBAILIEHHYO
JIOHOPCTBY OPTaHOB M TKaHEW uyesioBeKa M MX TpaHCIUIAaHTaluu (mnepecaake). Jleransb-
Hble YTOUHEeHUs norpedyrorcst ans 3akoHa PO or 22 nexabps 1992 r. Ne 4180-1
«O TpaHCIJIAaHTALIUK OPTAHOB M (MJIM) TKAHEH YeI0BeKa», a UMEHHO:

— 3aKpeIuIeHHe JIOMyCTUMOCTH OMOTIPUHTUHTA OPTaHOB U TKAaHEH yesoBeKa JUIs
UX TIOCJIEAYIOIIEH Mepecaaky, a TaKKe MOHIATHS OpraHa U TKaHU 4YelloBeKa, U3rOTOB-
JICHHOTO C TIOMOIIBIO aAUTUBHBIX TEXHOJIOTHH (OHO MOKET (OpManbHO MOAINAAATH
O] TIOHSTHE METUIIMHCKOTO W3NS, UMEIOIIET0 CBO€ HOPMAaTHUBHOE 3aKpEIUICHUE,
HO BPSIJT JIW OTpaXkarolee 1eseBoe MpeJHa3HauYeHne BHOBb CO3JJAHHOTO OPraHa);

— OIpeJeNICHHE CIIEUAIbHBIX TPEOOBAHUIN K OpraHU3aLUsIM, OCYIIECTBIISIOIIM
OUOIIPUHTHHT OPraHOB U TKAaHEH YesoBeKa, K MPUHTEpaM ISl Ie4aTH OPraHoOB TKaHeH
4eJoBeKa, K «OMOYepHMIaM», a TakKe K CIeluaaucTaM B 00JacTd aJUTHUBHBIX
TEXHOJIOTHH, IPUMEHSEMBIX B OMOMEIUINHE;

— W3MEHEHHE MOpsAJKa INOJTY4YEeHUS COIVIaCUs PELUIMEHTa, KOTOPBIH J0JIKEeH
npeaycMaTpuBaTh corjlacie MMEHHO Ha HareyaTaHHBIN OpraH, a He Ha IIPe10CTaBIIeH-
HBIN JOHOPOM (C y4ETOM BapUaTUBHOCTH «OMOUYEPHMI» TOJKHO PA3JINYaThCS U COJep-
YKaHUE COTJIacus);

— nubepanu3anys 000poTa OPraHOB U TKaHEH YeloBeKa, N3TOTOBICHHBIX C I10-
MOIIBIO aVIUTUBHBIX TEXHOJOTHA (OTKa3 OT aOCOIIOTHOCTH MPUHIIUIIA HEAOMYCTHMO-
CTH INPOAAXKH OPraHOB U (MJIM) TKaHEH 4elnoBeKa, MPEelyCMOTPEHHOro craTbei 15
3akoHa «O TpaHCIUIaHTALlUK OPTaHOB U (WJIM) TKaHEH YeJIOBeKay).

Heo6xonumo pacmMpuTh peryisiTUBHbIE MOJIHOMOYMS MMHUCTEpPCTBA 3]paBo-
oxpanenus: Poccuiickoii @enepatiust (B 4aCTH NMPUHATHS MOJ3aKOHHBIX HOPMATUBHBIX
aKTOB) U, MO-BUIUMOMY, Poc3apaBHag3opa (B 4acTH OCYILIECTBIEHUS KOHTPOJIbHBIX
¢byHkuuit). BHenpenue onpeneneHHbIX CTaHIApTOB MOTpeOyeTcs Uis BCEX 3TaIoB
npoiiecca OMONPUHTHHTA: OT Pa3pabOTKH MOEH OyyIero opraHa (TKaHHu), BEIOopa
«OMOYEepHHUI» U METO/1a OMONeYaTH JI0 CaMOoro Mporecca OMONIPUHTHHTA (C IIPOBEPKOH
CIIOSI TIeYaTH, OT/ICJIbHBIX YacTeH opraHa (TKaHu)), TOYHOCTH TIeYaTH, OLIEHKHA COOTBET-
CTBHS TOTOBOTO OOBEKTa YTBEPKIEHHBIM CTaHIApTaM M €ro OHOCOBMECTUMOCTH,
HNOCTUMIUIAaHTAaIIMOHHOHN (DYHKIIMOHAIbHOCTH. Kak 0TMedaroT G0NBIINHCTBO aBTOPOB B
obnactu OnonpuntuHra: «MneanpHelil pabounii mpouecc OMoneyaTH JOKEH Hauu-
HaTbCA C MOJIyYeHMs CeHU(PHUECKUX Ul MalUMeHTa KIETOK C MOMOIIbI0 Ouorcuy,

2! Invisalign. Pesxum noctyna: https:/www.invisalign.com/ (nata o6pamenus: 10.06.2022).
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MIPOEKTUPOBAHUS MOP(OJIOTUN OpraHa WM TKaHH, OJUIeKaIlel 3aMelIeHnIo, U BO3-
BpallleHUs1 K MAlMEeHTy B KOHIIE JUIsl TPAHCIUIAHTAUUH (YHKIIMOHAIBHOTO OpraHa»
(Santoni, et al., 2022).

Ha tkanu, co3nanHbie ¢ MOMONIBIO aTATUBHBIX TEXHOJIOTUH, B Psijie CTpaH Mpe-
JaraloT pacIpOCTPAHUTH MPABOBOM PeXXUM OHOMEIUIIMHCKOTO KJIETOUYHOTO MPOAYKTa
(Derakhshanfara, et al., 2018:149). OnHako 1Mo Takoil MOAETH PeryJIupOBaHUS OTCYT-
CTBYET €IMHCTBO MHEHHI, BCE HAXOAUTCS Ha CTaauu oOCyxaeHus. Ecim mcnomnb3o-
BaTh MOJOOHBIN MyTh, TO CICMYET YYUTHIBATh, 9YTO B Poccuiickoit denepanum nei-
ctByeT DenepanbHblii 3akoH OT 23 nroHs 2016 1. Ne 180-D3 «O OnomMe TMIIMHCKHX KJTe-
TOYHBIX MPOAYKTax», KOTOPbIM MpeaycMaTpuBaeT TOCTATOYHO OIOPOKpPAaTU3UPOBAH-
Hy10 nponenypy peructpauuu bKII u ero Beixona Ha peiHOK (Posulikhina, 2020:163).
Tewm Goree 4TO MHOTHE CTaHJAPTHBIE MPOLETYPhl, XapaKTepHbIE [Tl JIEKAPCTBEHHBIX
cpenctB u BKII, OyayT HenmpuMeHUMBI 1711 OPraHOB U TKaHEH 4elloBeKa, CO3JaHHBIX
Onarosaps OGMOIPUHTHHTY .

BHenpenne 6monpuTHHTa B KIMHUYECKYIO MPAKTUKY MOTPeOyeT BHECEHUS N3Me-
Henuil B [lopsaaku n CtanaapTel OKa3aHUs MEIUIUHCKOM IOMOIIIH, a TAKXKE B COOTBET-
CTBYIOIINE KIMHUYECKHE PEKOMEH/IAINH (TO CBSI3aHO C OpraHU3alueil oKa3aHus Me-
JUITTHCKOM TIOMOIIIN, yCTaHOBJICHHOM cTaTheli 37 denepanbHoro 3akoHa «O0 0CHOBax
OXpaHBbI 3/I0pOBbsl TpaxkaaH B Poccuiickoit deneparumny). K Tomy ke aaiuTHBHBIC TEX-
HOJIOTMU Ha HACTOSILIEM dTare pa3BUTUS HE OTIMYAIOTCSA (PUHAHCOBON JOCTYIHOCTHIO
JUISL POCCUHCKOTO TPayKIaHUHA, YTO OOYCIIOBIMBAET NPUHATHE LIEIEBOH MIaTHOPMBI,
IpelycMaTpUBaIOUIe Kak SKOHOMUYECKUE CTUMYJIbl X BHEAPEHHS, TaK U UX BKJIIO-
YeHHE B MPOrpaMMy T'OCYJJapCTBEHHBIX rapaHTUH OECIIATHOTO OKa3aHHs TpakJaHam
MEIULUHCKOW MOMOILIH.

Heo0xoaumMo y4uThIBaTh M OpraHU3aI[MOHHO-TIPABOBBIE MOMEHTHI, OTTAJIKHBAO-
mecs OT KOHIICTIIMKM HWHCTUTYIIMOHAIBHOM TOTOBHOCTH — CIHOCOOHOCTH BCeit
CHCTEMBI POCCHICKOTO 3/IpaBOOXPAHEHHs HCIIOJIb30BATh AIUTUBHBIC TEXHOJIOTHH
HajuIexKamuM oopa3zom. HoBast mHIycTpus oTpeOyeT 3HAYMTEIbHBIX (PMHAHCOBBIX pe-
CYPCOB, KOTOpbIE MOTYT OBITh ITOJTyY€HBI OJIaroAaps rocyJapCTBEHHO-4YaCTHOMY HapT-
HEPCTBY U MHTEPECY CO CTOPOHBI KOMMEpUECKUX opranu3zanuii. C yuyeToM JuaepcTBa
HEKOTOPBIX CTPaH B 3TOM TEXHOJOTUH TPeOOBaHMSI K MHCTUTYLIMOHAIBHON TOTOBHOCTH
IIpU OIPEAEICHUH MPUOPUTETOB MOTYT UMETh pEIlalollee 3HaYeHUE B IIKaje [EHHO-
CTeH NMOTEHIMAIbHBIX HHBECTOPOB. B yKkazaHHbie TpeOOBaHUS JOJKHBI BXOAUTH pa3-
JIMYHBIE TapaMeTPhl: OT MOATOTOBKH CHEIIUATIMCTOB IO STUYECKON OLIEHKU IPUMEHsIe-
MBIX pe3yIbTaTOB OMONPUHTHHTA. J[0JKHA OBITH BEICTPOCHA COOTBETCTBYIOIIAS JIOTH-
ctuka (Varkey, et al., 2019), B pamkax koTopoii moTpedyeTcss BHOCUTh U UHBIE H3Me-
HEHMS U JIOTIOJIHEHHUS B POCCHICKOE 3aKOHOAATeNbCTBO. Hampumep, mpousBoaCTBO
OnodepHWIT O0YCIOBUT 3a00p JOHOpcKoro kierounoro Marepuana (Lowdell &
Thomas, 2017), 9410, B CBOIO O4Yepe/b, MPUBEACT K YTOUHCHHUSIM YIOMSHYTOTO BBIIIE
3akoHa «O OMOMETUIIMHCKUX KIJIETOYHBIX MpOAyKTax» U DenepanbHOro 3aKkoHa
ot 20 utons 2012 r. Ne 125-®3 «O 1oHOpCTBE KPOBU U €€ KOMIIOHEHTOBY.

buomenuiyHa, BTOprasch B 4yBCTBUTENbHYIO C(epy CYLUIHOCTH CAMOI0O 4eso-
BEKa, UCIIBITHIBACT Ha ce0e 3HAYUTENIbHOE BIUSIHUE CO CTOPOHBI STUYECKUX JOKYMEH-
TOB, (POPMHpYEMBIX pPa3IUYHBIMUA HENPABUTEIbCTBEHHBIMU OpPraHU3ALMSIMH, TIE
ocoboe MecTo NMpuHaISKUT BeemupHoit MmeaummHackoi acconnaruu (BMA). Ilox ee
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ATUJOW MPHUHATHI 0a30Bble JOKYMEHTBHI: MeXIyHapOAHbI KOJEKC MEAMLHUHCKON
9TUKH (MpUHAT B 1949 1., nononusics B aBrycre 1968 r. u B oxTs16pe 1983 r.), Jlexia-
palys o TpaHCIUIAHTAIlMN YeJIoBeYeCKUX opraHoB (Manpua, okTs0ps 1987 1.), Peso-
JIIOIMS TIO BOIIPOCAM TMOBEJCHHS Bpayeil MPH OCYIIEeCTBICHUN TPAHCIUIAHTALIUN €TI0~
Beueckux opranoB (CTokroibm, ceHTsOps 1994 r.). HerpyaHo mpeamnonaoxkuTh, 4TO
B CKOpoM BpeMmeHHu niepe; BMA BO3HHKHET 3aj1a4a O IPUHATHU OOIIETO JOKYMEHTa
0 Tpezenax JOMyCTUMOCTH aITUTUBHBIX TexHooruil. [To-BuanMomy, B Takoil nekia-
panuu Morau Obl OBITH pa3pelIeHbl OCHOBHBIE MPoOieMbl. OHAKO TaKOW JOKYMEHT
(mpu Bcel MMPOTE BO3MOXKHOTO TMpeaMeTa) He OyJeT MMEeTh PEelIaloniero 3HaYCHUs
(ckopee OH OyJeT HaleleH Ha KOHCTATalMIO HampaBieHWd pa3BuTus). [IpakTnka
MOKA3bIBAET, YTO ITHUYECKOE PEryJMpOBaHUE B OOJbIIEH Mepe cTajo MpHoOpeTaTh
Xapaktep ObICTPOro pearupoBaHUs Ha BO3HUKAIOIIYIO MPOOJEMY, YTO JOCTHIaeTCs
C IOMOIIIbIO (DYHKITMOHUPOBAHUS MMOCTOSHHBIX OPTaHOB M0 OMOATHKE. IMEHHO TaKoii
MOJIXO/T BBITVIAIUT HAUOOJIEE MEPCIEKTUBHBIM.

3apyOexHBI ONBIT CBUETENBCTBYET, YTO (DYHKLMHU MO BBHIPAOOTKE ATHUECKUX
pEKOMEHIaIuii MPU BOZHUKHOBEHUH CITOPHBIX CHTYAIMid BO3JIAralOTCsl HA ITUYECKUE
KOMUTETHI (WJIM COBETHI 1O ATHKE), MPOo(ecCHOHATbHBIE KOPIMOPAITUH MEIUIINHCKUX
paOOTHUKOB, pa3iIMyHbIE NPOQUIbHBIE OpPTaHU3AIM{, YIIOJHOMOUYEHHBIE HA JTHYe-
CKYIO 3KCIIEPTH3Y U Aady 3aKII0OUYCHUN. ITOMY CIIOCOOCTBYET TaK)Ke PaMOYHBIN XapaK-
TE€p MHOTHMX 3TUYECKUX JOKYMEHTOB, IPU3BAHHBIX HE JETAIM3UPOBATh KaKIbIH IIar
HCCIIEIOBATENS, a IPEICTaBUTh O0IIKE TPAaHUIIbl STUYHOTO MTOBEICHUSI.

EBporneiickas Moaens pa3padOTKU 3TUYECKUX MPUHLHUIIOB JEATEIbHOCTH MeIu-
LUHCKUX paOOTHHUKOB U MX MOCJIEAYIONIEro MPUMEHEHNS OCHOBAHA Ha CYIIIECTBOBAaHUHU
CaMOPETYJINPYEMON ITyOJIMYHON KOpIOpaIuu, OOBEAWHSIONINX Bpadeld Ha OCHOBE
npeanucsiBaeMoro uieHcTBa. Bo ®pannun aeiictByer Kogeke 3Tuku Bpaya, NpuHSA-
eI Bpaue6ubiM Opnenom @panmuu’’. B cTpykType emuHO# MpodeccHOHANBHOI
accoIMaIy METUITMHCKUX paOOTHUKOB cTpaH 3amaaHoil EBporbl Bcernma mpeaycmar-
pHUBaETCs CO3JaHUE OpraHa, OTBETCTBEHHOIO 3a TOJIKOBAHHE (Z1ady pa3bsICHEHUM)
0 CJIOXHBIM 3THYECKUM BollpocaM. Ha caiite opranu3sanuii, Kak npaBuiio, MOTyT pa3-
OUpaThCs OTAENBHBIC CITydau ¢ Pa3BEpHYTOW STHUECKOW M IOPUANIECKON XapaKTepH-
CTHKOW. AHaJOrM4YHasi MOJIETb aKTUBHO 00CYKAaeTcs B NPOpECCHOHATBHOM POCCUIi-
CKOM cooO11ecTBe (B 4aCTHOCTH, Ha 6a3e HannoHanbHOM METUITMHCKON ManaTkl, mpe-
3UJIEHTOM KOTOpOM siBNIsieTcsl u3BecTHHIN Bpau Jleonua Pomans). UMenHo B pamkax
TaKOro MOJX0/a JOJKHA (POPMHUPOBATHCS OMOITHKA Al TUTUBHBIX TEXHOJIOTHMA.

Hcnonb3oBanue aJANTUBHBIX TEXHOJOTUH B MPOU3BOACTBE MEAUIIMHCKUX U3JIe-
TUi IpUBeIeT K u3MeHeHuto cratbu 38 3akoHa «O0 0CHOBAaX OXpaHBI 3I0POBBS TPaK-
naH B Poccuiickoit denepanumny. CBOMCTBA KOHEYHOTO MEAUIIMHCKOTO U3EIUS MOTYT
3aBHUCETh OT MHOXKECTBa ()aKTOPOB, B YHCIIE KOTOPBIX: OJHOPA30BOCTH/MHOTrOPa3o-
BOCTb HCHOJIBb30BaHUS, CIIOCOOHOCTD BBIICPKUBATH OMPEICICHHYIO HAarpy3Ky, H3ro-
TOBJICHUE 10 CTAHJAPTHBIM pa3MepaM WIH B UHAMBHyaIbHOM MOPSIKE IO MapameT-
pam nanuenTa. Bee 3To Bo3naraeT Ha OpraHsl rocy1apcTBa JIONOJHUTENbHBIE PEryJis-
TUBHBIE MOJHOMOYHUS (KOHTPOJIb 32 TEXHOJOIMYECKHUM IPOLECCOM, COJEp:KaHUEM
uugpoBoro (aiina, KauecTBOM MaTepuasa U TOTOBOTO MPOIyKTa, €ro mocToopaboTKN).

22 Le code de déontologie. Pesxum moctyna: https://www.conseil-national.medecin. fr/code-deontologie (nata
obpammenus: 10.06.2022).
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Takxe cieIcTBUEM paclpoCTpaHeHHs] OMONPUHTUHIA CTAHET JIELEHTpaIU3aIHs Ipo-
MBIIUIEHHOT O npoliecca. PasHble cTpaHbl OTKPHIBAIOT HOBBIE BO3MOYKHOCTH, ITyOJIUKYSI
B CBOOOHOM JOCTYTI€ TEXHOJIOTHYECKYIO JOKYMEHTAIIMIO JIJIsl IPOU3BOJICTBA HEKOTO-
peix uznenui. Hanpumep, B CLLIA HaunnoHanbHbIM HHCTUTYTOM 3IpaBOOXpPaHEHUS
(OTBETCTBEHHBIM 3a pacrpezesieHue OFOKETHBIX CPEJICTB Ha Pa3BUTHE MEIHMIIMHBEI)
CO3JIaH CIIEIUATBHBIN CAIT C OTKPBITHIM JIOCTYIIOM K OpMyJIaM, cXxeMaM U UCXOTHOMY
KO/ly JUIsl pa3IM4YHbIX OMOMPOIYKTOB (BKJIIOYAsl PEIUIMKU OEIKOB, BUPYCOB U OakTe-
puii), KOTOpbIe MOIYT ObITH HareyaTaHbl Ha GuonpuHTepe™. Tloao6HkI moaX0 pac-
CUMTaH Ha MONYJIAPU3ALMIO aIJUTUBHBIX TEXHOJIOTHI U UX npoasuxkenue. B Poccuii-
ckoit deneparun n3BecTHor MeauuHckon komnanueit INVITRO coznana maboparo-
pus 3D Bioprinting Solutions, koTopast akTUBHO MPOJABUTAE€T OUOMPUHTHHT, UCIIOJIb-
3ysl TECHOE COTpYyIHUYECTBO ¢ ['ocynapcTBeHHOM kopnopaiueit «PockocMocy u pon-
oM «CKOJIKOBO» . [To-BunumMomy, ombIT Ja00paTOpUu MOT OBl OBITH MUCTOJIB30BAH
MIpH MPUIAHUU €l 0cO0O0T0 cTaTyca — KOOPAMHATOPa COOTBETCTBYIOIIMUX HCCIEI0BA-
HUH ¥ pa3paboTYNKa MPOESKTOB HOPMATHBHBIX aKTOB, a TAK)KE TEXHHUECKUX TpeOOBa-
HUH K CaMOMY TIPOIECCY OMOTIPUHTHHTA. XOTEJIOCHh ObI MOAYEPKHYTh, YTO BHEAPEHUE
QTMTUBHBIX TEXHOJIOTHI 00YCIOBUT NPUHATHE 3HAUYUTEIILHOTO YUCIIAa Pa3bsICHEHUH,
HOCSAIIMX TEXHUYECKUH XapakTep, KOTOPHIE JOJDKHBI OBITh BBIPAOOTAaHBI MMEHHO
Y4aCTHUKAaMHU TaKOro MPOU3BOJICTBA.

IIpaBo, GMONPUHTHHI U GHO(papMaleBTHKA

AJITUTUBHBIE TEXHOJIOTUHU TOJYYHSIM CBOE IPUMEHEHUE B TECTUPOBAHUM MEIU-
UHCKUX TIpenapatoB. C MOMOIIBI0 TPEXMEPHOH TMeUaTH CO3AI0TCS OPTraHONoI00HbBIC
CTPYKTYpBI HEOOBIIOTO pa3Mepa (OHU MOTYUYHIIA Ha3BaHHWE — OPTaHOMIbI), Ha KOTO-
PBIX MOXHO TTPOBOIUTH AKCIIEPUMEHTHI JIsl CKPUHUHTA (papMaIieBTHUECKHUX Tpenapa-
ToB. Kiaccuueckast MoJiesib 0 HEJAaBHETO BPEMEHHM OCHOBBIBAJach Ha 2-MEpPHOM
WCIIONIB30BAHUHN KIIETOUHBIX KYJIbTYP, KOTOPBIC MIPEANIECTBOBAIN SKCIIEPUMEHTaM Ha
KUBOTHBIX. OJIHAKO B 3TOM cllydae, KaKk OTMEYalOT MCCIIECIOBATENH, HEPEAKO MPOUC-
XOJIAIT METOJIOJIOTHYECKUH pa3phiB. 3D-miedars mo3BoJIsIeT CO3/jaTh HEOOXOAUMBIN Op-
raHou]1 (B TOM YHCJIE ¢ TPOTEKaHUEM MMATOJIOTHYECKOTO MPOIIECcca) U in Vitro MPOBECTH
HYXHBIH 3KCIEPUMEHT, MO3BOJISIOMINN CMOJIETUPOBATh MOJIEKYISIPHBIE U KJIETOYHBIE
MEXaHU3MBI, BEISBUTH MEKKIECTOUHOE B3aUMOJICHCTBHIE, ONPEICINTh OnopHu3ndeckre
napameTpsl (Kak HarpuMep, OMO0CTYITHOCTh JICKaPCTBEHHBIX CPEJICTB U OCOOCHHOCTH
WX JOCTAaBKH K Pa3IMYHBIM KJIETOUHBIM MOYJISINAM ). IMEHHO Ha OpraHOMaX MOXKET
o0ecnieunBaThCs HEOOXONWMAasi WMHTAIUS MAaTOPU3NOIOTHIECKOTO  COCTOSTHHS
(c meTanpHBIM MTOBTOPEHUEM €CTECTBEHHOM CIIOKHOCTH M KIIMHUYECKOW 3HAYMMOCTH ).

Psmom HemocTaTKoOB 00amaeT U MOMYJISAIHMS MUIICHEH Ha )KMBOTHBIX. UemoBek
MMEET CEPhEe3HbIE MEKBUJIOBBIE PA3IUUMS C IPE/ICTABUTEISIMU JKUBOTHOT'O MUpa (XOTs
IO pAly MPU3HAKOB MOTYT IPUCYTCTBOBATH COBITA/ICHUS, @ C HEKOTOPBIMU )KUBOTHBIMHU
YEJIOBEK MMEET MUHUMAJIbHBIE TEHETUYECKUE OTINYMSI). TO BHI3BIBACT UHBIC PEAKIIUN

23 NIH 3D Print Exchange. Pexum poctyna: https://3dprint.nih.gov/ (nata o6parmenus: 10.06.2022).

24 Briarogaps ueMy BIIEPBBIE B KOCMOCE ObUIM HaleuyaTaHbl xMBble TKanu. CM.: Poccus epBoil B Mupe Hare-
yarana >KUBbIE TKaHH B KocMmoce. Pexxum moctyma: https://www.roscosmos.ru/25849/ (mara oOparueHust:
10.06.2022).
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opraHu3Ma Inpu NpuMEeHEHHH JIeKapCTBEHHbIX npemnaparoB (Peng, et al., 2017). Kpome
TOT0, UCIIOJIb30BAHUE )KMBOTHBIX B KaU€CTBE OOBEKTOB IKCIIEPUMEHTA HATAJIKUBACTCS
Ha Bce 0oJIblNe cephe3Hble ITUYecKre TpyaHocTH. OOpallieHue K 3amagHoi Iopuau-
YeCKOM JOKTPUHE YKa3bIBaeT Ha (POPMHpPOBAHHE LEIHHON KOHIICTIUU «HEYeJoBeue-
CKUX TpaB» — non-human rights. Vcrionb3yercs W OMOJTHUTEIBHBIA TEPMHH
jus animale — «paBO >KMBOTHBIX», KOTOPBHII BBIBOAWUT MPOOJIEMATHUKY 32 PaMKH
3alMThl OOBEKTOB KMBOTHOTO Mupa. Kcrartu, mepBbIM HccienoBareneM IyOJIudHO
3aBUBIIMM O HOBOHW CHCTE€ME IpaBa ObLI MPEJCTaBUTENh JOPEBOITIOIMOHHON pOCCHii-
ckoit ropuanueckoi Hayku — H.H. lllynsroBckuii. ABTOp crieruanbHO yKa3biBall, 4TO
IIPY TaKOM IIO/IXOJIE PeUYb HIET O MPU3HAHUHM BO3MOXKHBIX «IIPaBy 32 )KUBOTHBIMH, KaK
3a yejoBeveckoit mmuHocThio (Shulgovsky, 1906:60).

Awmepukanckas kommanusi Organovo paspaboTajia MOJENb TKaHW TI€YCHU
exVive3D, ciocoOnyro «obecneunTts 60siee TOUHbIE MPEAUKTOPHI TeMAaTOTOKCUIHOCTH
Ha paHHHMX d3Tanax ucciaegoBanuit» (Vaidya, 2015). PacnpocTpaHeHHBIM METOI0M
CTaJIO IPOEKTUPOBAHUE MPOTEKAHMSI OIIyX0JIEBBIX IIPOLIECCOB IPU OHKOJIOTUYECKUX 3a-
6oneBanmsx (Zietarska, 2007). B 3Tux ciaydasx MOXKHO OCYIIECTBIIATh TECTUPOBAHHE
XMMHUOTEPANIEBTHUECKUX MPENapaToB, OMPEAEIATh PEaKIMIO OMYXO0JIN Ha HUX, Oyaro-
Japsl YeMy epCOHANN3UPOBATh JO3UPOBKY. [IpoM3BOICTBO TKaHEH M OPraHOB C OIpe-
JIEJIEHHBIMH MATOJIOTUSAMH JUIS TTOCIEYIONMIETO0 TECTUPOBAHMS JICKAPCTBEHHBIX Ipera-
PaToB MOJBUTAET BCIO CHCTEMY 3/IpaBOOXPAHEHHS K PACIIMPEHUIO TEPCOHATH3HPOBAH-
HOTO MOJAX0Aa K moadopy Haubosee 3hHEeKTUBHON O3B! A1 KOHKPETHOTO MaIlHeHTa
(mporHoctuyeckuii CKpuHUHT JekapcTB) (Mazzocchi, Votanopoulos & Skardal,
2018:97—104).

OcHOBHbBIE HAIPaBJICHUS PAa3BUTHs aJIUTUBHBIX TEXHOJIOTUH B OmodapmarieB-
THKE:

— M3TOTOBJICHUE MOJIENIEHl OpraHOB YeJIOBEKa /ISl SKCIEPUMEHTA IO OTKIIHKY
Ha JICKapCTBEHHOE BO3/IEWCTBUE — JOKIMHUYECKUE HCCIIEJOBAHUS;

— (EHOTHUNUYECKUH CKPUHUHT — OIpeNeIeHue HEOOXOIUMOI0 COYeTaHHS
JICKapCTB NPHU OINpENeIeHUN METOIUKHU JIeYeHHs (B OTHOLICHWH HEOIPEIeIEHHOTO
Kpyra /Ui yTOYHEHHUs] KITMHUYECKUX PEKOMEH IAIHi);

— TOKCHUKOI'€HOMHKAa — HU3y4YE€HHE TOKCHMYHOCTHU JIEKApCTBEHHBIX MpENapaTroB
IpU UHIUMBUAYAJIbHOM MMOa0Ope (IIMPOKO MCHOJB3YETCS MPU HAIMYUU PA3IUYHBIX
3a00s1eBaHu, IPU 3TOM MOXKET OTCIIEKUBATHCS HE TOJIBKO BIMSHUE HA IPOLIECC JIeye-
HUS, HO U TOKCHYHOCTb JI JPYTUX OPraHOB B IENIIX MUHUMHU3ALUU MOOOYHBIX
3¢ dekToB);

— TpeXMepHBIC MOJIENIN KOXKH I TECTUPOBAHUS KOCMETOJIOTHIECKUX CPENICTB,
YTO MO3BOJIUT OTKA3aThCS OT HKCIEPUMEHTOB Ha KHUBOTHBIX, KOTOPBIC ITOABEPTAIOTCS
HanboJee OCTPOil KPUTHKE CO CTOPOHBI 3003aIIUTHUKOB. Eciiu B cuTyanmu ¢ jiekap-
CTBAaMH €Il BO3MO>KHBI OITPABIaHHS — CIIACCHHE JKU3HU YEJIOBEKa, TO KOCMETOIOTHs
B OOJIBIIIMHCTBE CIy4aeB He HalleJieHa Ha OKa3aHHUe MMEHHO MEIMIIMHCKON TTOMOIITH.

[Ipu nHAMBHYaTHPHOM NOJ00pE BO3MOXKEH OMONPHUHTUHT HECKOJILKUX OPTaHOB,
YTO MO3BOJISIET CMOJENIMPOBATh BECh KOMIUIEKC OKa3bIBa€MBIX BO3ACHCTBUI B pe3yJib-
TaTe JIEKAPCTBEHHOI'O BMEIIATEIbCTBA, YTO CO3JaeT A TEXHOJOTHUHM BBITOJHBIE
IPEUMYIIECTBA.
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B Poccun coBpemennbie [[OCThI HE yUUTHIBAIOT BO3MOXKHOCTU OMONPUHTHUHIA.
Hanpumep «I"OCT ISO 10993-3—2018. U3nenus meauuunckue. OueHka 6uoiaoruye-
CKOT'0 JIeUCTBHS MEAUIIMHCKUX M3aenui. McciaenoBannsi TeHOTOKCUYHOCTH, KAaHIEPO-
TeHHOCTH ¥ TOKCHMYECKOTo NEHUCTBUS Ha penpoayktuBHyto Gynkuuto» u «['OCT ISO
10993-1—2021. Uznenusa memunuHckue. OeHKa OMOIOTHYECKOTO JACUCTBUS METH-
urHckux umanenuit. Yacts 1. OneHka M uccieqoBaHUs B MPOIECCE MEHEIKMEHTa
PHUCKa» YIIOMUHAIOT O TPAHCTEHHBIX KMUBOTHBIX (OJMH M3 METOJIOB CO3JIaHUS KUBOT-
HBIX, BKJIIOUAIONINX B ce0Oe oTaenbHbIe yenoBeueckue yuactku JJHK), Ho ymanuuBatoT
00 aJIUTUBHBIX TEXHOJOTHSIX.

C nOMOIIBIO aAIUTUBHBIX TEXHOJIOTHH BO3MOKHO U M3TOTOBJICHUE JEKapCTBEH-
HBIX Cpe/CTB. B HacTosee BpeMsi €IMHCTBEHHBIM JIEKAPCTBEHHBIM ITPOYKTOM, Harle-
yaTaHHbIM Ha 3D-nipuHTeEpe, sBNseTcs Spiritam (JeBeTUpaLeTaM — UCIONb3yeTCs IS
JNledeHus TapHUATbHBIX NPUMAAKOB mpy srmnerncun )™, [lomyuun cBoe oQHIUATILHOE
onobpenue B 2015 r. B CHIA, Ho 6e3 yka3anus Ha crioco0 MPOU3BOACTBA B paMKax
CTaHIIAPTHOM MPOIIEypPHI PETUCTPAIIUH.

bronpuHTHHT MO3BOJIET yIydlIUTh (papMarieBTHIECKOe TPON3BOICTBO, HA Me-
CTe revarasi TOUHYI0 HHIMBUIYaIbHYIO TO3UPOBKY JIEKAPCTBA, & TAKKE M3TOTABIINBAS
croxkuble podwmnu. [Ipeamonaraercs, 9To 3TO AACT JOMOIHUTEIBHBIA TOIYOK B pa3-
BUTHH NIEPCOHAIN3UPOBAHHON MeauIuHbI. [larrienT OyeT nokynare He CTaHAapTHbIC
TabJIETKU MAacCOBOTO MPOU3BOJICTBA, a MPUXOAUTH B alITEKy C TOTOBOM MOATOTOBIIEH-
HOM Jieyaum BpauoM (HpopMyIioi, Ha OCHOBE KOTOPOM MOKHO OyJIeT HameyaTaTh KOM-
IUIEKCHYIO Ta0JETKy Uil MepopaibHOrO MpUMEHEHHs (Kak Haubosee MOMyJSIpHYIO
JeKapcTBeHHYI0 (hopMy). B crienmanbHO HayqHOM TUTEpaType MOAYEPKUBAETCS, YTO
TabJIETKU JJI IEPOPaILHOTO MPUMEHEHHUSI B HACTOSIIEE BPEMs TOTOBSIT C TOMOIIIBIO
XOpomIo 0TpabOTaHHBIX MPOIECCOB, TAKUX KaK CMEIIUBAHUE, N3MEIbYCHHE, a TAKKe
CYX0€ U BJI&XKHOE TPaHyIMPOBaHKE MOPOIMIKOOOPa3HBIX HHTPETUEHTOB, KOTOPHIE Gop-
MYIOTCSI B TaOJIETKHA TIOCPEICTBOM IpeCccCOBaHus Win GopmoBaHus. Kakapiii U3 3TUX
IIPOU3BOJCTBEHHBIX 3TAIIOB MOKET BbI3BAaTh TPYAHOCTH, TAKHE KaK pa3I0KEHHE JIeKap-
CTBa M M3MEHEHHE (OPMBI, YTO MOXKET MPUBECTH K MpOoOJIEeMaM C pEelenTypor Wiu
ommbkamu naptun (Okafor-Muo, Hassanin, Kayyali & ElShaer, 2020). K tomy xe
CJIO’KHBIE JIeKapcTBa TPeOYIOT pazauyHble NPO(UIM BBICBOOOXKAECHUS (B TOM YHCIE
3aMEJIEHHOT0) JIEKapCTB U MapaMeTpbl TEPareBTUYECKOro Bo3eHcTBUA. 3D-neuaTh
IMO3BOJIICT M30€KaTh STH HETaTHMBHBIC HIOAHCHI, CO3JaBas TaOJETKH CO CIOXKHOM
reoMeTpueH, CIOSIMU WK pa3HoypoBHEBbIMHU oOonoukamu (Li, et al., 2021). Takum
o0Opa3om Jieqamuii Bpad, cooupasi anamHe3, onpeaenseT GapMaKoreHeTHIeCKUH mpo-
¢buIh ManuenTa, a TakKe pa3InIHbIE €r0 XapaKTepPUCTUKH (TI0JI, BO3pAcCT, BEC, UHBIC
0COOCHHOCTH ), IPUHUMAET PEIICHHE 00 ONTHUMAJFHBIX J103aX JIEKAPCTB U X COYETa-
Hun. Ha sToit ocHOBe (hopmupyeTcst HeoOxonumast GopmyIia, KOTOpas MPeICTaBIACTCS
(bapMmarneBTy Ut MHAUBUAYAIbHON niedyaT Ha 3D-mipuHTepe.

BHONPUHTUHT JTE€KapCTBEHHBIX CPEICTB UMEET 3HAUYMMbIE OTINYHS OT YKe CyIlle-
CTBYIOILIETO U3TOTOBJIEHHUSI HEKOTOPBIX JIEKAPCTB B COBPEMEHHBIX anTekax. buonpun-
TUHT IpeArnoiaraeT ASUEeHTPATU3ALUI0 IPOMBIIIJIEHHOTO MPOU3BOJCTBA, YTO CO3/1aET
COBEpIIEHHO HHbIe pHUCKU. [lo-BUAMMOMY, UX TIOHHUMaHue OOYCJIOBIUBAET

25 Spiritam. Pesxum nocryna: https://www.spritam.com/#/patient (nara o6pamenus: 10.06.2022).
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HACTOPO’KEHHOE OTHOLICHWE K aJJIUTUBHBIM TEXHOJOTHSAM B (apMaleBTUKE CO
CTOPOHBI PETYJIATOPOB PA3IHMYHBIX CTPaH. Spiritam sIBISETCS MPAKTUIECKH SIMHCTBEH-
HBIM JIEKapCTBOM, ITOJTYYUBITUM TOCYJIapCTBEHHYIO peructpanuio. boproa ¢ danbcu-
¢uKaToM B yKa3aHHOH OTpaciyd 3aHUMaeT OOoNbLIOW 00beM pabOThl MyOJIUIHBIX
OpraHoB, TJe MPEAaraloTcs pa3iuyHble MOJEIHU MPOTHBOJACHCTBHUS (OT TOTaJbHBIX
KOHTPOJIBHBIX MTPOBEPOK 10 CIICIIUAIBHON MapKUPOBKH M BBEICHUS TOCYIapCTBEHHOM
MoHormonuu). Pactipoctpanenne 3D-meqat MOKET pa3pyInTh BCe HAJIAXKEHHBIE Tpa-
IUIIMOHHBIE MexaHu3Mbl. K Tomy ke camm (apMarieBTHYECKHe KOMITAHUH elle He
OIPEIENTMINCH C IKOHOMUYECKOH 3((EKTUBHOCTHIO JEKAPCTB, CO3/IAaHHBIX IO HOBOU
TeXHOJOTHH. VIMEHHO T03TOMY J1I00BIe HOBOBBEIEHHS OYIYyT IMOPOXKIATh CEphe3HbIE
Hay4HBIE JUCKYCCHU.

PasButue OnonpuHTHHTA B (hapMalleBTHKE MPUBEAET K OOHOBJICHUIO HOPMATHB-
HOM 0a3bl, a MMeHHO u3MeHeHuto denepanbHOro 3akona ot 12 ampens 2010 r.
Ne 61-®3 «O06 obpaiieHny JIeKapCTBEHHBIX CPEACTBY, a Takxke DenepaabHOro 3akoHa
«O OMOMETUIIMHCKUX KJIETOUHBIX MpoAyKTax». [Ipu aTom HE0OX0auMo OyAeT mpeny-
CMOTPETh CaMOCTOSITEIIbHBIN MOPSIOK PETrUCTPAIH JIEKAPCTBEHHBIX CPENICTB, BHOBD
CO3/IaHHBIX W W3TOTABIMBAEMBIX C TIOMOIIBIO OWONPHHTHHTA, a TaKKe TMOPSIOK
pPETUCTpalNH YK€ CO3/IaHHBIX JIEKAPCTBEHHBIX CPEJICTB, HO MOIYYAIOUINX HHYIO MPO-
M3BOJICTBEHHYIO Miatdopmy. B 3Toif yactu HeoOX0aMMO OOHOBHUTH PETyINSATOPHBIHA
MEXaHU3M, BO3JO0XHUB JOMOJHHUTENbHBIA (yHKIMH Ha Mwunsnpas Poccun wu
Poc3apaBnanzop. Kak MuHuMyMm, He0OXOAMMO:

— BBEJICHUE Pa3pEIIUTEIbHOI0 MEXaHU3Ma Ha Mpolecc OMONPUHTUHIA OPTaHOB,
HCIIONIb3YEMBIX B (papMalleBTUKE;

— 3aKperuieHne TpebOBaHUM K MPOIECcCy MPOBEICHUS SKCIIEPUMEHTOB Ha Opra-
HaX, U3TOTOBJICHHBIX METOJIOM OMONIPUHTHHTA;

— YTBEp)KIIEHUE PerlaMeHTa PaCCMOTPEHHUS 3asSBOK Ha OJ00pEHNE JIEKapCTBEH-
HBIX CpEJCTB, MPOIIEANINX HWCIBITAHUS HA OpTraHax, W3TOTOBJICHHBIX METOJIOM
OMONPUHTHHTA.

3akjarouyenue

Bo Bcem Mupe BBICOKO OIEHMUBACTCS TOTCHITUA PA3BUTHSI 3 /ITATUBHBIX TEXHOJIO-
TH, TJIe OMOMEINIIMHA 3aHUMaET 0c000e MeCTO (ITOCKOJIBKY B 3TOH chepe OHU MOTYT
HENOCPEACTBEHHO 3aTparuBaTh KU3Hb U 3/10pOBbe yenoBeka). [logasstomee 00Jb-
IIMHCTBO Pa3BUTHIX CTPAaH MPUHUMAET CTPATETUYECKHE JOKYMEHThI, HalleJICHHbIE Ha
BHEJPEHNE NHHOBAIIMI B OOBIYHYIO MPAKTUKY. B TO ke BpeMst MHOTHE PUCKH, KOTOPbIE
MOSIBJISIFOTCSL B PE3YJIbTaTE HOBBIX OTKPBITHI B OMOMETUIIMHE, YCUIUBAIOTCS TIPU UX
COUETaHUH C yrpo3amu, GOpMUPYEMBIMH OMONPHUHTUHIOM. BhIlie paccmaTpuBaics
npuMmep 00 wucmnoib3oBaHUM 3D-mewatw s WM3roToBieHHS oOpyxkus. [lpumanue
OTJIACKH MOIOOHBIM TTpUMEpaM MPHUBOIMIO K TIOMBITKAM TOTAJIHHOTO 3alpeTa Ha BCIO
TEXHOJIOTHIO. YCTAaHOBJICHHUE 3alpeTa — CaMbli MPOCTOHW IyTh, HO OYACT JIM OH
BEPHBIM M COOTHECEHHBIM C JIOJITOCPOYHBIMH TUTAHAMU HAyKH, TOCYIapcTBa U 00IIIe-
CTBa? — BONPOC PUTOPUICCKHIA.

B psge crpan mpennaraercsi BBECTH BCeOOIyr0 perucrpainuio 3D-npunHTepos.
Poccutiickas @enepanus mpoxoauia HeuTo onooHoe, koraa B 1994 r. (Iloctanorie-
Hue [IpaButenbctBa PD ot 11 oktabps 1994 roma Ne 1158 «O mopsiike yuera,
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XpaHEHUs U UCTOJIb30BaHMs CPEJCTB IIBETHOrO KonupoBanus B Poccuiickoit denepa-
uu») ObUIM BBEJEHBI IIPAaBUJIa PETUCTPALIMU CPEJCTB LIBETHOTO KonupoBaHusi. Ha ToT
MOMEHT 3TO 00BACHSIOCH 60pBO0ii ¢ pamprmBoMoHeTHHYeCTBOM. B 2010 T. 3TOT H0-
KYMEHT YTpaTui CHIIy, HO JI0 3TOTO BPEMEHHU OH MPAKTUYECKH UTHOPUPOBAJICS BCEMU
y4aCTHUKaM{ OTHOIICHUH (OT TpakKIaH U IOPUAMYECKUX JIUIL, MPUOOPETABIINX TaKyIO
TEXHUKY, 10 opraHoB MB/I, yIioTHOMOYEHHBIX Ha PETUCTPALIUIO TEXHUKH).

[Toxa 3D-npunTep AN OWOMEYaTH HE OYEHB JCUICBOE yIOBOJLCTBUE, HO NPHU
3TOM MOXET NPUOOPETaThCs IS N3BJICUEHHS TPUOBLIH (MCTIONb30BAHUS TS IMUHBIX
HY /I TTIOKa BPS/ JIM MOKHO MPEICTaBUTh B ONMDKaiIIell IepCleKTHBe), KOra AeieH-
TpaJlu3alus U MEepCOHATU3ALUs MPOU3BOACTBA MOKET MOCTaBUTh MO yrpo3y IMpo-
MBIIUIEHHbIE 00bEMBI. B 3TOM cilydyae BHICOK pUCK HAapyILIEHHH MpaB nmaTeHToo0aana-
Teneit. M 3mech HeT KaKuX-TO OJJHO3HAYHBIX «PELENTOB)» COBEPIICHCTBOBAHUS 3aKOHO-
natenbcTBa. Ceifyac rocy1apcTBa 3aMHTEPECOBAHBI B PaCIIPOCTPAHEHUH A TMTUBHBIX
TEXHOJIOTH, YTO 00ECIIeUnBaETCS B TOM YHCIIE M HEKOTOPOUH OTKPBITOCTHIO MTPOMBIIII-
JEHHBIX CceKpeToB. Ha cremyromem sTame, mo-BUAMNMOMY, TPHOPUTETHI CMECTSTCS
B JIpYTYI0 cTOpOHY. [Ipr 3TOM MOSIBUTCSI BO3MOYKHOCTH OHMOTIEYaTH Ha OCHOBE JICTIIEBBIX
OMOYEepHWII HU3KOTO KadecTBa, a TaKKe OTKPOBEHHOTro danbcudukara. YcuieHue
PerynsTOpHBIX (DYHKIHIA MOXKET MPUBECTH K TOPMOXEHHUIO MPOrpecca, UMEHHO MO-
9TOMY BO MHOTIMX CTpaHax aJMHWHUCTPAaTHBHAs Harpy3ka Ha Y4YaCTHUKOB TaKOTO
OunopbIHKa Toka MUHUMU3KpyeTcs. K Tomy ke OT 3akoHOAaTeNs MOTPeOyeTCsl peluTh
0a30By10 MpoOIIeMy: pacrpocTpaHeHue ooIien TepmuHoaorun 3D-meyaTn Ha Guome-
JMMIAHCKYIO cdepy (daro obycnoBut nmpuHstue dOenepanpHoro 3akoHa «O0 ajIuTHB-
HBIX TEXHOJIOTHSIX») WU UCTIOJIb30BaHUE KaTErOpUaabHOTO ammapata sui generis s
CO3/IaHHBIX MPOAYKTOB. HOo ma’ke B yCIOBUSX MPUHSATUS BTOPOM MOJENIN BO3MOXKHA
BapUATHBHOCTH: NMPUHATHE TOYEYHBIX M3MEHEHHUH B 3aKOHaX B cdepe 3apaBoOOXpaHe-
HUS 1 000pOTa JEKapCTBEHHBIX CPENICTB WM JIMIIE o0lee ykazanue B DeneparbHOM
3akoHe «O0 OCHOBaX OXpaHbI 3I0POBbs TpaxkaaH B Poccutickoit denepaliimy» ¢ MpH-
HATUEM OT/AEIBHOIO MOJ3aKOHHOI0 aKTa Ha KayKIbli OTAENbHBIN citydaid. [Ipu BeiOOpe
MOCJIEHETO BapUaHTa €CTh ONACHOCTh «YTOHYTh» B aIMUHUCTPATUBHOM HOPMOTBOP-
yecTBe. J[00aBUM: MOCTOSHHBINA Mporpecc 0yIeT MHOXKUTh HOBBIE MPOIYKTHI, UTO HE
BHECET MPaBOBOM ONpeAeIEHHOCTH.

Henp3s 3a0b1BaTh, 4TO KayKbIN 3TAI Pa3BUTH OMONPUHTHHTA CO3AET JOMOJIHU-
TeJIbHbIE OMOATUYECKHE TPOOIEMBI, HYKIAIOLTHECS B OCMBICICHHH U OOLIECTBEHHOM
obcyxneHnn. B uacTHOCTH, OCHOBOW OHMOYEPHUII MOTYT BBICTYNATh KAk COOCTBEHHbBIE
KJIETKH (ayTOJIOTHYHBIE), TAK U JJOHOPCKHE (JUTIOTeHHBIE). B HEKOTOPHIX ciIydasx BO3-
MO’KHO UCTIOJTb30BaHUE TOJIBKO JOHOPCKOTO MaTepraia B CHITY OTTOPKEHHUS COOCTBEH-
HBIX KJIETOK opraHu3MoM. Ho 37ech BO3HHMKAIOT BCE T€ YK€ BOMPOCHI, CBI3AHHBIC
c 3a00pOM KIJIETOK M TKaHeW, KOTOpbIE M3BECTHBI W 10 PAa3BUTUS OMOMPUHTHHTA.
CynebHas mpakTHKa Y€ 3HAaeT HEMallo NMPUMEPOB, KOIJa KJIETOYHBIA MaTepuan
U3BIMAJICA C Pa3IMYHBIMU HapylleHUsMH. Jt0Oble Takue MCTOpPHUH, NMPUOOPETAIOIIUE
myOJaMYHOE OCBEIEHHE, MPUBOAAT K TpeOoBaHUSAM (popmupoBaHHs 3P(HEKTUBHOTO
HaJ30pa, 4YTO, B CBOIO OYEpedb, MOPOXKIACT aJMHUHUCTPATUBHBIE Oapbepshl.
Hcxons u3 sToro HEOOXOAMMO YETKO MPOAyMaTh OObEM HAA30PHBIX (YHKIUI
Y TIOJTHOMOYHM KOHTPOJUPYIOIIMX OPraHOB, YTOOBI HE Pa3pyIIUTh TOIBKO PACTYILYIO
TEXHOJIOTHIO.
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Heo0Oxoaumo Taxke npogyMaTh CUCTEMY UCKITIOUEHUH B TPOLIECCE HATAKUBAHUS
OMONPUHTUHTA B MEAMIIMHCKUX OPTraHM3alMsAX MPHU YCIOBUHU 3allpeTa Ha mepeaavy
YCTPOMCTB APYyTrUM OpraHu3alusM U COONIOICHUS CTaHJapTOB MPOU3BOJCTBA U HC-
MOJIb30BaHUsI OMOTIPUHTEPOB VIS IIEJICBOM TPYMITBI ManueHToB. [10100HbI TTOIX0]
MIPOXOIUT CBOYO alrpoOaIiyio B CTpaHax 3anaaHoi EBpoIibl, Tie HCIoIb3yeTcst 0T9acTH
yHUBepcaabHbIN moaxon «Hospital Exemption» (papmarieBTHIeckoe NCKITIOYCHHE IS
MEJUIIMHCKUX OPTaHU3aINi, TTO3BOJISIIONIEE UM MIPUMEHSTh IIPernapar nepeoBoil Te-
panuu 6e3 MeHTPaTU30BaHHON PETUCTPAINH, €CIIM OH MCIOJB3YETCS B OpraHU3AIINH,
rie u ObUT MPOU3BECH 1O KOHKPETHOTO MAaIMeHTa). Takas MOAeINb MPOoIlia yCIel-
HYI0 anpobamuio Ha OWOMENUIIMHCKUX KJIETOYHBIX MPOIYKTaX, YTO YCKOPHIIO
MIPOIECC UX BHEAPEHHS B KIMHUYECKYIO MpakTuKy. B Smonnu B 2013 1. ObUT IpUHAT
CreManbHBINA 3aK0H OT 27 HOs0pst 2013 1. Ne 85 «O Ge30macHOCTH pereHepaTHBHOM
MEJMIMHBI, PacHpOCTPaHAIONMNCA «HA KIETOYHYIO TEepaIuio, O0e30MacHOCTh
1 3 (PEeKTUBHOCTH KOTOPOIl HE YCTAHOBJICHBI», @ UMEHHO: (1) TeXHOIOTHH, TTpeIHA3HA-
YeHHBIE U1 PEKOHCTPYKIIMH, BOCCTAHOBJICHUS WM (POPMHUPOBAHUS CTPYKTYPBI WU
(2) dyHKIMI YeTOBEYECKOT O Tella MpeIHa3HaYCHHbIE JJIs1 ICUEHUS WU MPOPUIAKTUKH
3a00JIeBaHU 4YellOBEKa C HCIOJIb30BaHMEM 00paboTaHHbIX KieTok. Cratheilt 243
Kogekca Pecrry6nuku Kazaxcran «O 310poBbe HapoAa U CUCTEME 3paBOOXPAHEHUS
ot 7 uronst 2020 roga Ne 360-VI 3PK?’ ycTaHOBIEH MOPSAI0K NIPUMEHEHNS JTeKapCTBEH-
HBIX CPEACTB NEPEOBOM Tepamuu, KOTOPbIM MOKET OBITh pPacHpOCTpaHEH U Ha
OMOIPUHTHUHT.

Haubonpimue pucku OXUAAIOTCS Kak pa3 HE OT Pe3yJbTaTOB JAEATEIbHOCTH
B MEJUIIMHCKUX OPraHU3alMAX, a OT MOCJIEACTBUI TOTATbHOM JeleHTpalIn3aluy mpo-
M3BOJICTBA, KOT/1a OMONIPUHTEP MPAKTHUECKHA MOXKET OBITh TPHOOPETEH JIFOOBIM Tpak-
JIAaHWHOM JIJIS IOMAITHETO UCIOJIb30BaHusl. 3D-meuaTh MEHSET YCTOSBIIYIOCS CXEMY
W3TOTOBJICHUS JIEKAPCTBEHHBIX MPENapaToB W MEIUIMHCKUX HW3JENUN, MEHsISI BCIO
[IETIOYKY OT HAa49allbHOTO 3Tarna (MIpou3BOACTBA OMOYEPHMUI) /IO MPECTABICHUS KOHEY-
HOMY TIoTpeOuTento. MicXoas U3 3TOro MOKHO YKa3bIBaTh, YTO OMOTPUHTHHT MOYKET
BIHCHIBATHCS B YCTAHOBJICHHBIE PAMKHA HOPMATHBHOTO PETYJIMPOBAHUS TIPH COOITIO IE-
HUU TPaHUI] €T0 PacIpOCTPaHEHHS. YTPO3a UCXOTUT JIUIITh OT KOHKPETHBIX aCIEKTOB
3D-nevatn, a UMEHHO OT MOTEHIIMAJA IEIEHTPATH30BAHHOTO TIPOU3BO/ICTBA.

Takxum 00pa3oM OMOTIPUHTHUHT HApaIIUBAET CBOKO aKTYaJIbHOCTH, Ipeiaras pas-
pelIeHre CyIEeCTBEHHBIX JUII COBPEMEHHONW METUITMHBI BOIIPOCOB. [Ipu cTrpemuTens-
HOM PaclpOCTPAHCHHUH JAHHON TEXHOJIOTHH BO3HUKAET MOTPEOHOCTh B €€ MPABOBOM
perynMpoBaHuu. Yike ceifuac Tpedyercsi KoppekTypa 0a30BbIX aKTOB C yUETOM peallb-
HBIX pe3yibTaToB 3D-nevyatu. Hanbonee onTuManbHBIM BBICTYTIAE€T PUCK-OPUEHTUPO-
BaHHBIM MOJX0J], 00YCIIOBIMBAIOMINN BMEIIATEIBCTBO PETYJISATOPA TOJBKO TaM, TIe
€CTh 3HAYUTEIbHBIE YIPO3bl 0€30MAaCHOCTH JTUYHOCTH, OOIIECTBA U TOCYAAPCTBA. ITO
HajaraeT ocoOyl0 OTBETCTBEHHOCTh Ha OTEUECTBEHHOTO peryisiropa (B JHUIE
Munszapaa Poccun u PocsapaBHanzopa), 00sS3aHHOTO HAaWTH 30JI0TYIO CEpeluHy
MEX1y aIMUHUCTPATUBHBIM KOHTPOJIEM U CBOOOJI0M Hay4YHOrO MOMCKA.

26 Act on the Safety of. Regenerative Medicine. Pexxum moctyna: https://www.mhlw.go.jp/stf/seisakunitsuite/
bunya/0000150542 00001.html (naTa obpamenus: 10.06.2022).

27 Konexc Pecniy6muku Kasaxcran «O 310poBbe Hapoaa U CHCTEME 31paBooxpaHenus ot 7 uions 2020 roxa
Ne 360-VI 3PK. Pexxum moctyma: https://online.zakon.kz/Document/?doc_id=34464437 (mata obpamieHus:
10.06.2022).
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HeanKOCHOBeHHOCTb JINYHOCTHN
KaK MeXoTpacrnieBas Kateropus npaBea

B.C. HukuTnaa'>'D<

Poccwuiicknit yausepcutet apyx051 HaponoB (PYIH), e. Mockea, Poccuiickas @edepayus
D<nikitina-vs@rudn.ru

AnHoTanus. IloHATHE «HENPUKOCHOBEHHOCTb JIMYHOCTH» PACCMOTPEHO KaK KOMIUIEKCHAs
Me)KOTpacjeBas KaTeropusi B COBpEMEHHOM IIPaBOBOM peryiupoBaHud. Ilocne nzydenus mnonoxxeHui
HOPMATUBHBIX IPABOBBIX AKTOB M HAy4YHBIX TPYAOB, IOCBSIICHHBIX MOHATHIO HEIPUKOCHOBEHHOCTU
U COOTHOIICHHUIO €TO € IPYTUMHU OIM3KUMH 10 3HAUCHHIO TIOHATHSIMH, JAaHO BCECTOPOHHEE OTPeIeIeHne
MOHATHS «HEITPUKOCHOBEHHOCTD JINUHOCTHY, KOTOPOE MIOMHUMO JIMYHOM JKU3HU UHAUBUAYYMA BKJIIOYAET
B ce0sf HeMmarepualbHble OOBEKTbI, HANpPSIMYyI0 CBS3aHHBIE C pa3BUTUEM JAaHHOW JMYHOCTH,
U IPOBEACHO NOAPOOHOE Pa3rpaHUUCHUE HEIPUKOCHOBEHHOCTH C IIOHATUEM «UMMYHUTET». Ilens ucciue-
JIOBaHUsI — 0OOCHOBaTh HEOOXOAUMOCTb U3YUEHHs IOHATHUS «HEPUKOCHOBEHHOCTb» C TOUKH 3PEHUS
BCEX OTpacieil mpaBa M oOpaTUTh BHUMAaHHWE Ha OCOOCHHOCTH PETYNHPOBAHHS HENMPHUKOCHOBEHHOCTH
JIMYHOCTH B KaX0H 13 o0nacTell mpasa, a TAaKKe MPOaHaTN3UPOBATh FTAPaHTHN U MEXaHU3MBI obecrieue-
HUSI HENPUKOCHOBEHHOCTH JIMYHOCTH, €€ HeaOCOMIOTHBIM XapakTep U Ipelelbl €€ pealu3aluu.
HccnenoBanue NpoBeieHO € UCIOJIb30BaHUEM OOIEHAYYHBIX U YaCTHO-HAYUHBIX METOJAOB: aHaNIU3a U
00001IEeHNUs 3aKOHOAATENbCTBA U HAyYHBIX TPYJOB OTEYECTBEHHBIX U 3apyOeiHBIX aBTOPOB, CPABHU-
TEIBHO-TIPABOTO U (HOPMANTBHO-IOPHIIIECKOTO METONOB. B pesybTarTe JaHO KOMIIIIEKCHOE OpeieTIeHIe
HEMPUKOCHOBEHHOCTH JINYHOCTH U IPOAHATU3UPOBAHO PETYJIHMPOBAHUE HENPUKOCHOBEHHOCTH B KOHCTH-
TYLIMOHHOM, MEXIYHapOJHOM, IPa)KIaHCKOM, aJIMHHHUCTPATHBHOM, YTOJOBHOM M MPOLIECCYalbHOM
IpaBe, a TAKXKe B HeJJaBHO C(hOpMUPOBABIIEMCS HH(POPMAIIMOHHOM U II(QPOBOM IIpaBe.

KaioueBbie c10Ba: HEIPUKOCHOBEHHOCTh, MIMMYHHTET, HEIPUKOCHOBEHHOCTh JIMYHOCTH, MEKOT-
pacieBas KaTeropusi, FapaHTUU HENIPUKOCHOBEHHOCTH
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Personal inviolability as an intersectoral category of law

Valentina S. Nikitina "='D<

Peoples’ Friendship University of Russia (RUDN University), Moscow, Russian Federation
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Abstract. The concept of inviolability of the person is considered as a complex intersectoral
category in modern legal regulation. The research studies the provisions of normative legal acts and
scientific works devoted to the concept of inviolability and its relationship with other concepts of similar
meaning and suggests a comprehensive definition to the inviolability of the individual concept, which, in
addition to the personal life of an individual, includes intangible objects directly related to the
development of this individual. Also, a detailed distinction is made between inviolability and the concept
of immunity. The purpose of the author is to substantiate the need to study the concept of inviolability
from the point of view of all branches of law and pay attention to the peculiarities of regulating the
inviolability of the person in each of the areas of law, as well as to analyze the guarantees and mechanisms
for its ensuring, its non-absolute nature and the limits of its implementation. The study was carried out
with the help of the general scientific and private scientific methods, including analysis and generalization
of legislation and scientific works of domestic and foreign authors, comparative law and formal legal
methods. Based on the studied material, a comprehensive definition of personal inviolability is suggested
and its regulation in constitutional, international, civil, administrative, criminal and procedural law, as
well as in the recently formed information and digital law, is analyzed.

Keywords: inviolability, immunity, personal inviolability, intersectoral category, guarantees of
inviolability.
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BBenenue

[IpaBa 1 cBOOOIBI YeNIOBEKA U TPAKIaHUHA — LIEHTPATBHBIA HHCTUTYT B JIIOOOM
IIPAaBOBOM IrOCYJapCcTBe, COACPKAIUN HOPMBI B3aUMOOTHOILLIEHHUS FOCYAApCTBA U JIHY-
HOCTH, a TaKXe [IPaBOBON CTATyC JIMYHOCTHU. JIMUHOCTH — 3TO WHANMBU], KOTOPBIH 00-
JaaeT COOCTBEHHBIMHU, OCOOCHHBIMU U HETIOBTOPUMBIMHU KauecTBaMH. JIMuHOCTH Bee-
I/la YHUKaJIbHA, 3TO BCEr/la BBIPAYKAETCS B €€ MHIUBUAYaIbHOCTH. TOIBKO yBakeHUE
K JMYHOCTH, €€ OCOOCHHBIM KauyecTBaM, YHHKAJIbHOCTH U HEMOBTOPUMOCTH MOTYT
rapaHTUPOBaTh MOPAJOK, NPH KOTOPOM B TOCYIAPCTBE M OOIIECTBE 3aKPEIUICHO
Y TApaHTUPOBAHO IOJIOKEHUE O TOM, YTO [IpaBa JIMYHOCTU SBISAIOTCS BBICIIEH LIEHHO-
cTb0. IMEHHO O3TOMY JTMYHOCTH JOJDKHA OBITh HEIPUKOCHOBEHHA.
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[IpaBo Ha HEMPUKOCHOBEHHOCTh JTMYHOCTHU SIBIISIETCA MEKOTPACIEBBIM U MHOTO-
aCMEeKTHBIM, TaK KaK HaXxOJUT OTPaK€HHE BO MHOTUX O0JIAcTsAX IMpaBa. DTa 0coOeH-
HOCTh IpesionpeienseT He0OX0MMOCTh KOMIUIEKCHOTO MCCIEJOBAaHUS HEPUKOCHO-
BEHHOCTH JIMYHOCTH, (POPMYJIMPOBAHUS COOCTBEHHOI'O BCECTOPOHHEIO OIpEeICHHS
MOHATHUSL HETIPUKOCHOBEHHOCTh, OOpalasi mpyu 3TOM BHUMAaHUE Ha PEryJIHpOBaHHE
HETMPUKOCHOBEHHOCTH B OTPACIISAX MPaBa, B TOM YKCIIE U B HH(POPMALIMOHHOM U ITU}-
POBOM TIIpaBe, a TaKXKe MCCIIEOBAHMs TrapaHTH U MEXaHU3MOB IPaBOBOTO obecreye-
HUS IIpaBa Ha HEMPUKOCHOBEHHOCTh JJMYHOCTH U MPEJENiax ero peaanu3aluy.

B ropunnyeckoii mutepatype NOHITHE «HENPUKOCHOBEHHOCThY pacCMaTPUBAETCS
B pasHbIX acnekrax. OJHM aBTOPHl 3HAYMTEIBHOE BHHMAHHUE YAEISAIOT IMOHATHIO
HENPUKOCHOBEHHOCTH, OINPEAEICHU KOTOPOro CYHIECTBYET LIEJI0E€ MHOXKECTBO,
U COOTHOLICHMIO €r0 C JAPYTMMHU OJU3KUMHU 10 3HAUYEHUIO KAaTerOPHsIMH, HAIpUMeEp,
TaKUMH KaK UMMYHHTET W WHIEMHHUTET, a TakKe HOPUINYECKON M COLMATHHON
NpUpPOJE HEMPUKOCHOBEHHOCTH JIn4HOCTH (A.I'. PeribeB, A.A. Omnanes, A.A. Merrep,
H.B. bposuenko, F. Pethick-Lawrence, L.K. Frank u np.)

Jlpyrue yueHble pacCMaTpUBAIOT MOHSATHE HEMPUKOCHOBEHHOCTH B KOHKPETHBIX
oTpacisx rnpasa. B KOHCTUTYIIMOHHOM ITpaBe HEMTPUKOCHOBEHHOCTH JINYHOCTH, KaK 3a-
KpEIJICHHOE B KOHCTUTYIMAX IOCYJapcTB, IPaBO YEJIOBEKa M I'pakJaHNHa, Ipe/cTa-
BUTEJIEI OpraHOB TOCYAapCTBEHHOMN BIACTH, 001 JaI0IUX OCOOBIM CTATyCOM, a TAKXKe
rapaHTHM ¥ MEXaHU3M o0OecrnedeHus HenpukocHoBeHHOCTH JnyHocTH (H.B. Tkauesa,
A.A. Meurep, N.A. ®act, A.A. bospkuna, A.B. Crpemoyxos, C.B. bouno,
I1.B. Hecmenos, U.b. Kauypuna).

B rpaxnanckom mpase B Tpyaax X.II. Hlentynosoii, F0.A. AnexcanapoBoi,
E.B. KoGuukoBoii, T.I'. Makaposa, A.f. PeokenkoBa, JI.I. Koxwunoii, S. Verdun-
Jones, D.N. Weisstub u G.C. Keating, ocoboe BHUMaHue yneisieTcss HePUKOCHOBEH-
HOCTU COOCTBEHHOCTH U KHJIUIIA, aBTOPCTBA, a TAK)KE HEMPUKOCHOBEHHOCTH YECTH U
JIOCTOMHCTBA U JI€JIOBON pemyTaluH.

B agMuHUCTpaTUBHOM, YTrOJIOBHOM U YTOJIOBHO-IIPOLIECCYAIbHOM IIPaBE HCCIIE-
JIYIOTCSI MEPBI IOPUINYECKOW OTBETCTBEHHOCTH, PUMEHIEMON B ClTydyae HApPYyIIEHUS
HENPUKOCHOBEHHOCTH JIMYHOCTH. DTO oTpakaercs B pabdorax X.II. IllentyHOBOH,
B.W. quneka, C.1. Kupunnosa, I'.H. bopo3enkosa u Jip.

B undopmMamonHOM npase aKTya bHBIM SBISETCS HENPUKOCHOBEHHOCTD JINYHO-
CTH, B CUTyalluu cOOpa, XpaHEHHs U Nepejauu IepCOHAIbHbBIX TaHHBIX, a TAKXKE B pa3-
BUTHH coBpeMeHHBIX TexHonorui (X.W. 'amxues, I1.A. Pomames, A.I1. IBanosa).

[TpoBeneHne COOTBETCTBYIOIIETO HCCIIEI0BAHNS HEBO3MOXKHO BHE aHanu3a KoH-
ctutynnu Poccuiickon @enepanun, OTpaciaeBbIX 3aKOHOB U IPOLECCYAIBHBIX KOACK-
COB, B KOTOPBIX 3aKPEIJICHbI MOJ0KEHUS, Kacarolluecs BOIPOCOB PETyIUpOBAHUS
HETMPUKOCHOBEHHOCTH B ITPAKTUYECKOH JKU3HU.

Mertoponorudeckas 6a3a ucciae10BaHus IOCTPOCHA HAa IPUMEHEHNH AUaIeKTHYe-
CKOT'0 ME€TO0JIa, OOIEHAYYHbIX METOA0B aHaJIN3a U 0000IIEeHNsT HOPMATUBHBIX MIPaBO-
BBIX aKTOB M HAYYHBIX TPYAOB, YACTHO-HAYYHBIX METOJaX HOPMATHBHOIO, CPAaBHU-
TEJIbHO-IIPABOBOIO, JIOTHYECKOTO M (OPMaTIbHO-IOPUANYECKOTO HCCIIEeI0BAHUS,
C IOMOIIBIO KOTOPBIX OYJIET pACCMOTPEHO PETYJIMPOBAHNE HETIPUKOCHOBEHHOCTH JINY-
HOCTH B COBPEMEHHOM IIPaBe U MPEJEIIbl €€ pean3alyi.

ABTOp cTaBUT nepes co0oi 1esIb — 000CHOBATh HEOOXOUMOCTh KOMIUIEKCHOTO
UCCIIC/IOBAaHUS HENPUKOCHOBEHHOCTH JIMYHOCTH B 3aKOHOJATEIbHBIX IMOJOXKEHUAX
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pOCCHﬁCKOFO u 3apy6e>I<H0ro IpaBa, BbIABHUTDH 0COOEHHOCTH PEryJIupoBaHus HEIIPU-
KOCHOBCHHOCTH B OTpPACJIAX IIpaBa U OMNPCACINUTL MOTCHIHAJI PAa3BUTUSA HMHCTUTYTaA
HCTIPUKOCHOBCHHOCTHU JIMYHOCTU B COBPEMCHHOM I/IH(bOpMaIH/IOHHOM O6HICCTBC.

Ilonsitue HECNNPUKOCHOBCHHOCTH JIMYHOCTH
Coommnowenue nonsamuit (HEenPpUKOCHOBEHHOCMb) U KUMMYHUMEN))

[ToHsATHE HEMTPUKOCHOBEHHOCTH OTPAXKAET COCTOSHUE 3AIIUIIEHHOCTH 00BEKTa OT
KaKHUX-TTM00 MOCATaTeNbCTB CO CTOPOHBI, Oy b TO MOCATATENbCTBO HA UEJIOBEKA HITH XKe
Ha KaKoi-To pyroil 00bekT. IMEHHO OT TOro, Ha Kakoil 0ObEKT HampaBJeHbl OCsTa-
TEJIbCTBA, KOHKPETU3UPYETCS COAEPIKAHHE KATErOpUU «HENPUKOCHOBEHHOCTHY.
ConeprxaHue HETPUKOCHOBEHHOCTH U TOT0, YTO OHA COOOM Mpe/ICTaBIIsAeT, 3aBUCUT OT
00bEKTa, B OTHOLIEHUH KOTOPOTO 3TO ONpeiesieHue ucronbsyercs'. C 01HOi CTOPOHbI,
K TaKUM 00BEKTaM OTHOCSITCS YEJIOBEK, €0 IMYHOCTh, CeMeHHast )KU3Hb, JOCTOMHCTBO,
cB00OJIa, COOCTBEHHOCTb, JKWIHWINE, TaiHbI, KOMMYHHUKalus W T. 1., a C APyrou
CTOPOHBI — MPE/ICTABUTEIHN OPTaHOB rOCYIapCTBEHHOM BIACTH, TEPPUTOPHS TOCYAap-
CTBa, BIAcTh u T. 1. (Brovchenko, 2019).

Taxum 00pazom, HEMPHUKOCHOBEHHOCTh BBICTYIMAET KaK MPaBo, KOTAa pedb UAET
0 HACEJIEHUU roCyapcTBa, I7ie rapaHTUpyeTCs cBOOOJa IMYHOCTH, TMOO KaK MpaBo-
MPUBUJIETHSI, KOT/Ia HEMPUKOCHOBEHHOCTh KAaCaeTCsl OTIENbHBIX JIHI, 00JaJaromux
CHELMATBLHBIM CTaTyCOM (TIpeACTaBUTENEH OPraHOB roCyAapCTBEHHOW BIACTH, TUILIO-
MaToB, JIeMyTaToOB, JOPKHOCTHBIX JIUIL U T. 1.).

[TosTOMy NOHSATHE HENMPUKOCHOBEHHOCTH YacTO OTOXKIECTBISIOT C UMMYHUTE-
TOM, OJTHAKO 3TO HE COBCEM TaK.

B ropunndeckoil nuteparype OTHOCHUTENBHO SIBJICHUS «HEMPHUKOCHOBEHHOCTH)»
HEeT eAMHOro MHEHus. HekoTopble yueHble MOHUMAIOT O] HENPUKOCHOBEHHOCTHIO
CHCTEMY JIMYHBIX TPaB, B YaCTHOCTH MPABO KaXKJIOTO YEJIOBEKa Ha 3aIIUTy OT KaKHUX-
1100 HETPaBOMEPHBIX MOCATATEIbCTB Ha BaKHEHININE IEHHOCTH, HANIPSIMYIO CBS3aH-
HBIE C JTMYHOCTBIO: CBOOOY, KH3Hb U JIOCTOMHCTBO, a TAKXKE OXPaHy yCIOBUH JKU3HE-
JIESITEIbBHOCTH YeJIOBEKa, BKJIIOYAIOIIME UMYIIECTBO W JKHIMIIEC JUYHOCTH, TalHYy
nepenucku (Repiev, 2010). Kak BunHO, B JaHHOM Cilydae HENPUKOCHOBEHHOCTh pac-
IIPOCTPaHSETCs] Ha BCe OOBEKTHI, KOTOPbIE CBSI3aHbI C CYIIECTBOBAHUEM M Pa3BUTHEM
JMYHOCTH.

Jlpyrue aBTOpHI MOPa3yMeEBAIOT 1O/1 TOHATHEM HEITPUKOCHOBEHHOCTH TJIABHBIM
00pa3oM (pr3HIEeCcKyI0 HEMPUKOCHOBEHHOCTb, TO €CTh TapaHTHIO OT apecTa U 3a/iepKa-
HUsl. Tak MOHATHE HEMPUKOCHOBEHHOCTH CBSI3BIBAIOT HCKIIIOUUTENIFHO C MPOIECCOM
NPUBJICUEHHS K IOPHINIECKON OTBETCTBEHHOCTH.

MMMyHUTET Tak e, KaK U MOHATHE «HENPUKOCHOBEHHOCTW», HE UMEET OJIHO-
3HA4YHOTro omnpeneneHus. C 0JHON CTOPOHBI, YUE€HbIE HAa3bIBAIOT UIMMYHUTETOM OCBO-
00’KJICHHE HEKOTOPBIX CyOBEKTOB IIPaBa OT ACHCTBUS OOLIUX MPABOBBIX HOPM, C ApY-
rOfl CTOPOHBI, TOBOPSAT 00 UCKIFOUUTEILHOM IPaBe HE MOJYUHATHCS 3aKOHAM OOIIEro
XapakTepa JJIs1 HEKOTOPBIX JIULL, @ C TPEeTbeH — CUUTAIOT, YTO HEKOTOPbIE 3aKOHbI HE

! Pethick-Lawrence F. (2014) The Advocate of Peace (1894—1920). Vol. 77, No. 3 (March 1915). pp. 63-64.
Pesxxum nmocryma: http://www.jstor.org/stable/20667161. (nara oopamenus: 09.12.2022).

44 IroCYAAPCTBO U ITPABO B COBPEMEHHOM MHUPE



Nikitina V.S. RUDN Journal of Law. 2023. 27 (1), 41—53

pacIpoCTpaHsAOTCs Ha TOCYIapCTBa, MEKAYHAPOIHbBIE OPTaHU3ALMU U Ha JIULI, UMEIO-
mux ocoboe mojoxenue B rocygapctse (Repiev, 2010). O6001muB JaHHBIE TOYKU
3pEHHUsI, MOXKHO CKa3aTh, YTO UMMYHUTET — 3TO MPABO HE MOAUYMUHATHCS HEKOTOPHIM
00ILIMM 3aKOHAaM B OMPEEICHHBIX CUTYAIUsIX, MPEJACTaBICHHOE HEKOTOPHIM CyOBEK-
TaM IpaBa, HaIPUMeEp, JHUIaM ¢ OCOOBIM TOJIOKEHHEM B TrocylapcTBe (NPe3HIIeHTY,
nmapJaMeHTapHusIM, CyIbSIM), @ TAK)KE 3aIPET CO CTOPOHBI TOCYIAPCTBA 110 COBEPIICHHIO
B OTHOIIICHUU TAKUX JIUI] OMPEICIICHHBIX BIIACTHBIX JEHCTBUM.

Takum 00pa3oM, MOKHO OTMETHTh, YTO OCHOBHOE pasrpaHHUCHHE TMOHITUH
MMMYHHUTET U HEIPUKOCHOBEHHOCTh CBOJUTCS K CyOBEKTaM IpaBa M MpaBam, Mpeo-
CTaBJIIEMBIM TaKUM CyOBEKTaM, M 37IECh JIOTHYHO CKa3aTh, YTO COJIEPIKaHUE KATErOPHH
MMMYHHUTET CBOJUTCS K HEMPHUKOCHOBEHHOCTH, YTO JIETIACT JaHHOE TOHATHE Oojee
IIUPOKUM, YEM UMMYHUTET.

Pasnuune naHHBIX KATETOpHH INPOCMATPUBACTCS B MX COLMAIBHOM IIPHUPOJE.
HenpukocHOBEHHOCTh OTHOCUTCS K Pa3HBIM CyOBEKTaM OOIIECTBEHHBIX OTHOIIICHUH,
B YaCTHOCTH, OHA KacaeTcs MHAWBUIYyyMa U eif obecrieunBaeTcs 6€30MacHOCTb JINYHO-
CTHU U ee uHTepecoB. KaTeropus «AMMyHHUTET)» CBsi3aHa C HAPOJHBIM IIPEICTABUTEINb-
CTBOM M TpeIHa3HaueHa JUIsl BBIPAXKEHHsS WHTEPECOB IapiaMeHTa U TOCyAapcTBa,
a HE JINYHBIX UHTEPECOB.

IIpu 3TOM Ha 3aKOHOJATENBHOM M MPAaBONPUMEHUTEIFHOM YPOBHE Yallle BCEro
3TH NOHATHS OToXIecTBIstOTCs. Hampumep, Koncturynumonnsid cyn Poccuiickoit
denepalvy OTOXKIAECTBISIET MOHATHE «KHEIPUKOCHOBEHHOCTE» U «MMMYHHTET» U JAET
ONpeIETIECHUE MTOHATHIO HEIPUKOCHOBEHHOCTH, TOJIBKO Pa3bsCHSASA €r0 OTEIbHbIE IPH-
3Haku. KoMMeHTHpYs oaHO U3 moctaHoBieHnd KoHcTuTyimonHoro cyna Poccuiickoit
®denepannu, U3BeCTHBIA poccuiickuil yuensiit b.C. D63eeB oTMETHII, YTO «rapaHTHH
OoJiee BBICOKOTO YPOBHS MOTYT OBITh 0003HAYEHBI KaK CTeNUaIbHAs JINOO MOBBIMICH-
Hasi HEMPUKOCHOBEHHOCTh, KOTOPas IOMOJHSET OOLIeTpaXK1aHCKYI0 HETPUKOCHOBEH-
HOCTBY?.

Heo0xoaumo pa3rpaHnumBaTh NOHATHUS «IIPAaBO HA CBOOOAY U IMUHYIO HEITPUKOC-
HOBEHHOCTBY» H «HEIPUKOCHOBEHHOCTH JUYHOCTIY. [locneansas npuHaaIeXuT Jeio-
BEKY C MOMEHTa POXKIICHUS, SABIISETCS MOHATHEM OoOJiee MMPOKUM B 00BEMHBIM, YEM
uMmyHuTeT. [Ipy 3TOM HENPUKOCHOBEHHOCTh JIMYHOCTH — KOMILJIEKCHOE MOHATHE,
KOTOpOE€ BKIIFOUAET B C€0sI HOPMBI KOHCTUTYITMOHHOTO, TPaXKIaHCKOTO, a[IMUHUCTpA-
TUBHOTO, YTOJIOBHOTO MpaBa U APYrUX OTpaciied mpasa, U B CTPYKTYPY KOTOPOTO BXO-
JIUT TIPaBO-JEHCTBHUE (3alIUTa OT MOCATATENHCTB CO CTOPOHBI APYTHUX JIUI) U TIPABO-
TpeboBaHUe (HEPUKOCHOBEHHOCTh JINYHOCTH CO CTOPOHBI HEOIPENEICHHOTO Kpyra
qui). [loaToMy A7 KOMIUIEKCHOTO MCCIENOBaHUS IEIeCO00pa3HO HCIOIb30BaHUE
MOHATHUS «HEMPUKOCHOBEHHOCTh JTUYHOCTI.

HenpukocHOBEHHOCTB TMYHOCTH — 3TO Ta KATErOpHsi, KOTOpasi BCErJa yCTaHOB-
JIEHA 3aKOHO/ATENIbCTBOM, B YACTHOCTH OCHOBHBIM 3aKOHOM rOCyJapcTBa, 3aKOHAMH,
a TaKkKe HOpMaMM MEKyHapOJHOIO MpaBa.

2 Mocraunoenenue Koucrurynuonnoro cyna PO or 20 despans 1996 r. 10 mei1y 0 IPOBEPKE KOHCTUTYIIHOH-
HOCTH mnojioxkeHuit ctareit 18, 19 u 20 denepansHoro 3akoHa «O craryce aemyrtara Cosera denepanuu u
craryce aemnyrtata ['ocynapcrBennoi Jymbr ®enepansaoro Cobpanust Poccuiickoit @enepaunuy» // Poccnii-
ckas razeta. 1996. Ne 41; Kommenrapuii k noctanosinerussM KoncturyunonsHoro Cyna P®: B 2 1. / oTB. pen.
B.C. D63eeB. M., 2001. T. 1: I'ocymapcTBeHHas Bi1acTb. MeCTHOE caMOYIIpaBICHHUE.
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B MmexayHapogHOM IIpaBe TakMMHU akTaMM sBIsioTCs BceeoOmas nexmapauus
[IpaB 4elI0BeKa, MeXIyHapOOHbIA MAKT O IPaXKIaHCKUX U IOIUTHYECKHUX IIPaBaXx,
KonBeH1us o npaBax peOeHKa U Jp., KOTOPbIE MPSIMO 3aKPEIUIAIOT IPaBO YeJI0BEKa Ha
HEIPUKOCHOBEHHOCTD JINYHOCTH, JKUIMIA U KOPPECHOHJCHIINH, & TAKXKE IPU3BIBAET
BO3/IEP)KUBATHCA OT KaKUX-JIMOO MOCSATATENLCTB HA 3Ty HEMPUKOCHOBEHHOCTh. Oco-
ObIif MHTEpEC B COBpEMEHHOM o0111ecTBe mpeacTasisier Konsenys o 3amure puznye-
CKHX JIMI IPY aBTOMAaTU3UPOBAHHON 00pabOTKe MepCOHANBHBIX JaHHBIX, KOTOpast pe-
T'YJIHPYET BOIMPOCH 00pabOTKH M XpaHEHHUs IEPCOHANBHBIX TAaHHBIX, YTOOBI N30€KaTh
00IIEIOCTYITHOCTH JINYHBIX, KOHQHUICHINAIBHBIX TaHHBIX. [Ipu 3TOM ecTh KOHBEH-
UM, O00ECHEeUNBAIOIINE HMCKIIIOYUTENbHbIE IPABA-IPUBWIETHU I ONPEIEIEHHBIX
CyOBEeKTOB HpaBa’.

B HanumoHanbpHBIX MPaBbIX CHUCTEMaX IOJIOKEHUS O HEIPUKOCHOBEHHOCTH U3HA-
YaJIbHO 3aKPEILIEHBI B OCHOBHBIX 3aKOHAX IOCYIapCTB.

B Koncturynuu Poccuiickoit @enepaliivy yCTaBJIE€HO MPaBO KaKJIOTO Ha HEMPH-
KOCHOBEHHOCTD YaCTHOM JKU3HH, JINYHYIO U CEMEUHYIO TaliHYy, 3allUTy CBOEU YECTU U
100pOro UMeHH, KOH(PUIEHIINATBHOCTh JTMYHON HHPOPMAIIUN 1 HEIPUKOCHOBEHHOCTh
TpeX MpeaCcTaBUTENIEd TOCYIapCcTBa: NMPE3UIECHTA, CyJeH, CEHAaTOPOB U JEIyTAaTOB
(cT. 22, 23, 25,91, 92.1, 98, 122 Konctutymuu Poccuiickoit deneparim).

B nonoxenusix OcHoBHoro 3akoHa OPI" 3akpeninseTcs kKak HENPUKOCHOBEHHOCTh
JMII CO CIEUUANbHBIM cTaTycoM ((enepanbHblil MPE3UAEHT, JeNMyTaThl OyHaecTara,
CyZIbH), a TAKKE€ HEIPUKOCHOBEHHOCTh JIMUHOCTH B rocyaapctse. HTEpecHo, 4To 3TO
MIOJIO’KEHUE UCXOAUT UMEHHO OT JIMIa HApOoJa: «HEMELKHHM HapoJ MPU3HAET HEIpU-
KOCHOBEHHBIE M HEOTUYKJa€MbI€ IIPAaBa YEJIOBEKA B KAYECTBE OCHOBBI YEJIOBEUECKOTO
cO06IIECTBa, MUPa 1 CTIPAaBETTMBOCTH Ha 3eMie»”,

Koncturynus CIIA noMuMo HENPUKOCHOBEHHOCTH FOCYIapCTBEHHBIX JesTeNnei
(pe3uzeHTa, WIEHOB KOHIpecca, CyJei), yCTaHaBINBACT JIMYHYIO HEIPUKOCHOBEH-
HOCTb U JIENIaeT aKIeHT Ha 3aliTe OT HEOOOCHOBAaHHBIX OOBICKOB M APECTOB: «HH OJIH
OpZep He JAOJKEH BbIIaBATHCSA MHAYE, KAK IPU HATWYUH TOCTATOYHOTO OCHOBAHMS ...
U OpJiep IOJHKEH Co/IeprKaTh MOPOOHOE OMUCAHNE MECTa, TTOJIEIKAIIET0 OOBICKY, JIHII
WM TIPEIMETOB, MOLIEKAIIUX apECTy» .

B BenukoOpuranuy 0iMH U3 OCHOBHBIX KOHCTUTYLIMOHHBIX aKTOB Xabeac KOpIryc
aKT TapaHTUPYET HEIPUKOCHOBEHHOCTb JTMYHOCTH, YCTAHABIUBAET IPOLIECCYalIbHBIC

3 Konpennuss OOH 0 H0pUCIMKIMOHHBIX MMMYHHUTETAaX TOCYAAPCTB U MX COOCTBEHHOCTH OT 2 nekabps 2004
roga (pesomonus 59/38 I'enepampHOil Accambiien). Pexxum moctyma: https://www.un.org/ru/documents/
decl _conv/conventions/state_immunities.shtml (gata obpamenus: 10.12.2022); KoneHuust o0 mpuBUICTHAX U
uMmyHHTeTax O0beanHenHbix Harwmii ot 13 deBpans 1946 roxa (pesomonns 22 A I'enepanbHoil Accambiien).
Pexxum nmocryma:https://www.un.org/ru/documents/decl conv/conventions/privileg.shtml (mara oOparenus:
10.12.2022); Benckast KOHBEHIHS O AUIUIOMAaTHYECKUX CHOIIEHHUAX OT 18 ampenst 1961 roga. Pexxum nocryma:
https://www.un.org/ru/documents/decl_conv/conventions/dip_rel.shtml (mara o6pamenns: 10.12.2022); Ben-
CKasi KOHBEHIIUSI O KOHCYJIbCKUX CHOIIEHHAX OoT 19 mapta 1967 roma. Pexxum mocryma: https://www.un.org/
ru/documents/decl_conv/conventions/pdf/consular.pdf (nara obpamenus: 10.12.2022).

4 OcnoBuoii 3akon MeneparusHoii PecnyGnuku [epmanmst or 23 mas 1949 roma. Pexxum pmocryma:
https://www.1000dokumente.de/?c=dokument de&dokument=0014 gru&object=translation&l=ru (mara
oOpamenus: 10.12.2022).

S Koucrurynus Coenuuennpix IlltatoB Amepukum ot 17 centsOps 1787 roma. Pexmm mocryma:
https://constitutioncenter.org/media/files/RU-Constitution.pdf (zata obpamenus: 10.12.2022).
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npaBa IpakAaH, IpaBUjia apecTa W MpUBIEYEHUs OOBHUHSAEMOro kK cyay. Ilpu stom
YCTaHABIIMBAETCS U HEMPUKOCHOBEHHOCTh KOPOJIEBCKOW CEMbH, YJICHOB MapjaMeHTa,
cyneit. Kak u B CIIIA, akieHT Jenaercst Ha 3alluTe OT HEMPABOMEPHOIO YTOJIOBHOTO
mpecie0Banus, Tak Ha3biBaeMoe rpaBo Ha npaiBecu (Tkacheva, 2005) — npaBo ObITh
CcBOOO/IHBIM OT HEOOOCHOBAaHHBIX apECTOB, 3a/Iep>KaHul, OOBICKOB U U3BATUH UMYIIIe-
CTBa, YTO CBOWCTBEHHO CTPaHaM MHpelleJeHTHOro mpasa’,

HaHHBIC IMPUMEPLI MOATBCPIKAAOT OTCYTCTBUC €AMHOIO IMMOJAX0/Ja K ITIOHUMAHUIO
«HETPUKOCHOBEHHOCTB)» M YKa3bIBAIOT HA 000CHOBAaHHOCTH BAPUATHUBHOCTH TOUYEK 3pe-
HUS K OIIPENIETICHHIO 3TOT0 OHATHS B FOPUINYECKON TUTEPATYPE, TIE ACTACTCS aKIEHT
Ha pa3HbIE 3JIEMEHTHI, COCTABIIAIOIIUX HENPUKOCHOBEHHOCTD.

Henpukocuoeeuuocmb Kak meaxcompaciesan kamezopus npaea

B KOHCTUTYLIMOHHOM TpaBe MHCTUTYT HEIPUKOCHOBEHHOCTH TECHO CBSI3aH C OC-
HOBHBIMU NPU3HAKAMU rOCYapCTBa, @ MIMEHHO — C HaceJIeHUEeM, TepPUTOpUE 1 my0-
JINYHOM BIIACTHIO.

HenpukocHOBEHHOCTh TEPPUTOPUH BBICTYTIACT KaK TaPAHTHS [IEJIOCTHOCTH TOCY-
JapCTBa M 3alllMTa ero CyBepeHuTeTa. HempuKOCHOBEHHOCTh TEPPUTOPHH OTIMYHA OT
JEeSITeTHbHOCTH, UMEIOIIEeH XapakTep KaKUX-TH00 HEMpaBOMEPHBIX MOCATATENbCTB Ha
[IEJIOCTHOCTh TOCYJapCTBa, B YACTHOCTH CENapaTu3M, TEPPOPHU3M, 3aXBaT C MPHUMEHe-
HUEM CUJIbI, OKKYTIALMIO, CO3JJaHNe OpraHU3ali U MOAJEPIKKY JIUL, KOTOpbIE pe.-
CTaBJIAIOT yIpo3y IEIOCTHOCTH TOCYJIapcTBa U ero cyBepenutery. Kaxnoe rocynap-
CTBO CUMTAET CBOIO TEPPUTOPHIO HEMPUKOCHOBEHHOW M 00s3aHO 3aIIMIIATh €€ JI0-
ObIMU 3aKOHHBIMHU CIIOCOOaMHU.

HenprukocHOBEHHOCTH BIIACTH TApAHTHPYET CTATYC CHEIMATBHBIX JIHII, IPEICTaB-
JISTFOIITNX WHTEPECHl TOCYAapCTBA M BBITOJHSAIOIMINX CBOU JOKHOCTHBIE 00S3aHHOCTH.
DTOT CTaTyC TOBOPHUT O HEBO3MOKHOCTH MX apecTa, MPUBJICYCHUS K YTOJIOBHON OTBET-
CTBEHHOCTH U CTPOTOH aJMHUHUCTPATHBHOM OTBETCTBEHHOCTH 0€3 COriacusi yHoJIHO-
MOYEHHBIX Ha TO TOCYAapCTBEHHBIX OPTaHOB.

HenpukocHOBEHHOCTh HaceNIeHHUs — 3TO, MPEX/IE BCETo, MPOBO3TIIAICHNE TIPaB
YeJI0BEKa BBICHIECH IIEHHOCTBIO U TapaHTHsl CBOOOIbI IMYHOCTHU. TO €CTh UTO MpeICTaB-
nseT co0ol TMYHas HEMPUKOCHOBEHHOCTbh, OJJHO3HAYHOTO OTBETA JaTh HEBO3MOXHO.
OpHako M3HAYAIBHO CTOUT HAYaTh C TOTO, YTO YEJOBEUYECKas XKU3Hb CBAILICHHA
Y HEMIPUKOCHOBEHHA, YTO €CTh YEJIOBEUECKOE TEJI0, HE3aBUCUMO OT HAIlWH, T0JIa WU
LIBETa KOXH, ecTb XxpaMm CasiToro Jlyxa, u 4To yenoBeueckas 1ylla HAMHOTO JOPOKe
J000T0 HAKOTUIEHHOTO OOTaTcTBa. DTO HE HOBAs MBICIB. DTO OYEHH CTapasi MBICIb,
OCHOBHAsI MJIes XPUCTHAHCKOHN PEJIUTHH, ¥ HE TOJIBKO Ha XPUCTHAHCKOM, HO U Ha Peln-
run Kordyrus, Byaner u Bcex Benmukux penurnii Becex BpemeH (Bécker, 2021). Orcrona
HETMPUKOCHOBEHHOCTh JIMYHOCTH TapaHTUPYeT MHIMBHIYaJIbHYIO CBOOOTY, TO €CTb
MO3BOJISIET CAMOCTOSITETILHO pacroyiaratb COOOH U CBOUM BpEMEHEM, OIPEeNsTh pas-
JUYHBbIE BapUaHTBl CBOETO MOBEACHUS U MOTHBBI CBOUX IOCTYIKOB B HPaBCTBEHHOM
cdepe, onpeaenaTh CBOK JIMYHYIO U CEMEHHYIO *U3Hb, BUABI CBOCH NEATEIbHOCTH,
busnyeckoe M TMCUXMYECKOE Pa3BUTHE, W TMPH ATOM OOECIeYUBaTh TaWHY >KU3HH.

®Xabeac kopmyc aktor 1679 roma. Pexum gocryma:  https:/constitutioncenter.org/media/files/
RU-Constitution.pdf (zata obpamenus: 10.12.2022).
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TakuMm 00pa3oM, HEMPUKOCHOBEHHOCTh PACCMaTPHUBAETCA KaK «HEI0IMYCTUMOCTb BMe-
1IaTeabCTBA U3BHE M 3alIMIEHHOCTh OT HEMpaBOMEPHBIX mocsrarenscTsy (Kutafin,
2004), yTo BeCbMa €MKO OMpEENsIeT CYITHOCTh JAHHOTO MOHSTHSI.

CTouT paccMOTPETh U HENIPUKOCHOBEHHOCTh KaK rapaHTHIO CHEIHATLHOTO CTa-
Tyca JUYHOCTH. BO MHOTrHX rocymapcTBax TpPaIWIIMOHHO JIMIIAMH, O00JaJaroluMu
HENIPUKOCHOBEHHOCTBIO, SIBJISIOTCS TJIaBa TOCYNapCTBa, MapiaMEHTapud U CyIbH, 9TO
9acTo 3aKpETUIeHO 3aKOHOAATeNhCTBe rocyaapetB (Boshno, 2015). HenpukocHoBeH-
HOCTbH TJIaB TOCYAApCTB SIBJISIETCS TIPABOBOI TapaHTHEH UX JEATEIILHOCTH M TIPU3BaHa
o0ecreynTh OXpaHy X JUYHOCTH. Takas HENPUKOCHOBEHHOCTD BBIPAXKAETCS B 3aIIUTE
OT MPUBJICYEHUS K YTOJOBHOW M aJMUHUCTPATUBHONW OTBETCTBEHHOCTH, OT 3a/iepiKa-
HUH, apecTa, CBUJETEIIbCKUX MOKa3aHUi, 00bICKa, JOCMOTpA M MHBIX MEp MPUHYIU-
TEJIBHOI'O XapaKTepa, a TAKKe HEMPUKOCHOBEHHOCTH €0 KHUIIbIX U CIIyKEOHBIX TOMe-
LICHUI, TPAHCTIOPTHBIX CPEJCTB, CPEJCTB CBSI3U, TOKYMEHTOB U Belled. DTo obecrie-
YMBAET MPABOBOM CTATyC IJIaBbl TOCYIAPCTBA B CHITy 3aHUMAEMON UM JJOJDKHOCTH, HO
OJTHOBPEMEHHO C ATHM HE 03HAYaeT OTCYTCTBUS €T0 MOJIMTHIECKOH OTBETCTBEHHOCTH,
TaK Kak MpeayCMOTPEHBI MEXaHU3MbI OTPEIICHUS OT JIOJDKHOCTH TJIaBbI TOCYIapCTBa.

MmupoBasi TpakTHKa CJIOXHWJIACh TaK, YTO TapjJaMEHTapUH TakKe HaJeICHbI
HETMPUKOCHOBEHHOCTHIO, BRIPRXKEHHOH B 3aIIUTE OT Mep MPHUHY IUTEIFHOTO XapaKkTepa,
YTOJIOBHOM M aJIMUHUCTPATUBHOW OTBETCTBEHHOCTH. B 3TOM 3aMHTEpecOBaHBI He
TOJIBKO TapJIaMEHTapuu TMapiiaMEeHTapueB, HO W BBIOOPHBIM opraH, u3Ouparenu
u rocynaapctBo. OgHAaKo NpHU ONPEAENEHHBIX YCIOBHUSAX, BO3MOXKHO CHSTHE TaKOM
HENPUKOCHOBEHHOCTH ¢ napiameHtapueB (Stremoukhov & Presnov, 2005).

CynapH, Kak JOIKHOCTHBIE JIUIA, OCYIIECTBIISIOIINE IPaBOCy e, 00J1a1at0T co0-
CTBEHHOM HETPUKOCHOBEHHOCTHIO, UMYIIECTBA, JOKYMEHTOB M KOPPECIOHJICHIINH,
a TaKkKe HEMPUKOCHOBEHHOCTHIO 32 BHIPAKEHHOE UMHU MHEHHE TPU OCYIIECTBICHUH
MPaBOCYAUS U IPUHATOE CYZOM PEIIeHHE, €CIIM, KOHEYHO K€, OHH HE 3JI0YNMOTPeOnIN
CBOMM TpaBoM. U1 JUIIeHBI 3TOI HEMPUKOCHOBEHHOCTH OHM MOTYT JIUIIIb C PEIICHHEM
COOTBETCTBYIOUIHMX CY/I0B HJIM YIIOJHOMOYEHHBIX HA TO OPTaHOB.

Taxum o0pasom, crieruduka HENPUKOCHOBEHHOCTH OTAEIBHBIX JIUI — MPeJICTa-
BUTEJEH roCyIapCTB, 3aKII0YAETCs B OTPAHUYCHHOCTH UX MpPaB-IPUBHIIETUNA ITyTEM
HaJIMYUs 3aKOHOAATEIbHO 3aKPEIUIEHHBIX 0COOBIX MPOLETyp CHATHUS TaKOW HEMPUKOC-
HOBEHHOCTH TIPH OIPENIEICHHBIX YCIOBHSIX.

I'paxxnanckoe mpaBo UMEET XOPOIIO PA3BUTYIO JOKTPUHY JTMYHOW HEMPUKOCHO-
BEHHOCTH, KOTOpasi BBITEKAET W3 OCHOBHOM MOpAJbHON MPEANOCHUIKH YBa)KEHUS
K YeJIOBEYECKOW KU3HU U K HEeMaTepHuaIbHBIM OJlaraM 4yenoBeka. [loaTromy B 4acTHOM
MpaBe PEryJIHpPYyeTcs HEMPUKOCHOBEHHOCTHh OCTOMHCTBA, YECTH, JOOPOTO WMEHH,
JIEIIOBOM perryTaiiu, CBOOO B TIEpEIBMKCHHS, CBOOOIBI BEIOOpA MecTa MpeObIBaHMUS
U KHUTENbCTBA, YAaCTHOHN >KM3HH, XWIHIIA, Oopuca, UMEHH TPpaKIaHWHA, aBTOPCTBA
Y MHBIX HEeMaTepHaIbHBIX OJIar, MpuHaIIeKanmx KoukpetHomy auiy (Keating, 2008).
Hanpumep, nmuHas HENIPUKOCHOBEHHOCTh MCTIOJIB3YETCS B IPAXKAAHCKO-IIPABOBBIX OT-
HOILICHUSX, KACAIOIUXCS HApYLIEHUs] (PU3NUECKONW U MCUXUYECKON HEMPUKOCHOBEH-
HOCTH, TJi€ MOHATHE JIMYHOCTH OTHOCUTCS K HeMaTepuaibHbIM OjaraM HapaBHE
C TaKUMHU, KaK )KH3Hb, 3J0POBHE, 1€JI0BAs PEIyTallUs, YECTh, M 32 HAPYLICHHE KOTOPBIX
MOXET IMOCJIeI0BAaTh KOMIICHCAITMN MopaibHoro Bpenaa (Fast, 2019).
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HenpukocHOBEHHOCTb COOCTBEHHOCTH, KOTOPOH MOXKET BBICTYNATh JKUJIHIIE,
3€MeNbHbIE Y4aCTKH, ABMKUMOE MMYIIECTBO U T.J., MIPEANONaracT HEBO3MOXKHOCTb
BMEIIIATE/IbCTBA UHBIX JIUI] B OTHOIIEHHUsI COOCTBEHHOCTU 0€3 BOJIM JIMLA, KOTOPOMY
NPUHAJICKUT MPaBO COOCTBEHHOCTH Ha 3TH BEIHU, €CJIU K€ KOHEUHO HET pelIeHUi
cyzaa 00 U3bATHU 3TOH COOCTBEHHOCTH HJIM 3allpeTa Ha €€ OTUYXJCHHUE B ONpe/eNeH-
HBIX CITy4asix, U 3a HapylICHUEe TaKOW HENMPUKOCHOBEHHOCTHU NPHBJIEUCHUE K OTBET-
CTBEHHOCTH, HarpumMep, Bo3MmemnieHue yorTkoB (Kobchikova & Makarov, 2017).

3amuTa 4ecTu, JOCTOMHCTB M AEJI0BOM PENyTaluu SIBIISETCS BXKHON COCTaBIISIO-
1iel HEMPUKOCHOBEHHOCTH, PETYJIMPYEMOM I'pakJaHCKUM NpaBoM. Kaxk1plil uenoBek
MMeeT MPaBo 3aLIUTUTH ce0s OT PACIPOCTPAHEHHBIX B OTHOIIICHUN HETO CBE/ICHUI], 110-
pOYAIINX €ro YeCTh M PemyTalhio, OMPOBepras 3TH CBEACHUS U TpeOys BO3MEIICHUS
yObITKOB. B cBOIO Ouepenb, HUKTO HE BIIPAaBE PACIpPOCTPAHITH TAaKWE CBEACHUS
B otHomeHuu apyrux (Verdun-Jones & Weisstub, 1995).

VYT0s10BHOE NIPAaBO PEryIHUpyeT BONPOCH! OTBETCTBEHHOCTH 3a HAapyIIEHHE MIPpaBa
Ha HENPUKOCHOBEHHOCTh JIMYHOCTHU. Takoe HapylleHUe 3aKI4aeTcsl B TOM, YTO BU-
HOBHOE JIUIIO0 COOMPAET WIIN PacTIpoOCTpaHsIeT CBEICHUS O YaCTHOM KU3HHU JInIa 6€e3 ero
coracus, KOTOpbIe KAaCaloTCsl JTUYHOM U CEMEHHON JKU3HHM, TyXOBHOU JKU3HU U MEX-
JIMYHOCTHOTO OOIIEHUS, UMYIIECTBEHHOTO U MPO()EeCCHOHAIBLHOIO MOJIOKEHUS, Iepe-
MHUCKH, IIyTeM I1yOJIMYHOI O BBEICTYIUICHUS, ITyOITMYHOM JEMOHCTPALUYU WU, HATIPUMED,
nepeAayy TaKuX CBEJICHUN B CPeJCTBAa MaccoBOM HH(popMmanuu. Takxe IpuMepoM Mo-
JKET CIIy’)KUTb HapylICHUE HEMPUKOCHOBEHHOCTH >KMJIMINA, TO €CTh IIPaBa, KOTOPOE
MPU3BAHO FapaHTUPOBATh OCYLIECTBIECHUE YACTHOM HU3HH B 3aKpPBITOM OOCTaHOBKE,
KoM{QopTe, TI€ TUL0 CAMOCTOSITENBHO ONIPEEIIIeT CBOM 00pa3 )KU3HH, a TAKXKE OXPAHY
OT BTOPKEHHUH B JKWIHIIE JOJDKHOCTHBIX JIMII M TOCYJapCTBEHHBIX OpPIraHOB
(Milanovic, 2020).

B MexyHapoJHOM IpaBe HEMPUKOCHOBEHHOCTHIO 00J1a/Ial0T TOCY 1apCTBa, MEX-
JyHapOHbIe OpraHU3aLUH U JIHLA, UMEIOLIIE 0COOBII CTaTyC, HAIpUMEp, JUILIIOMATHI.
Kaxnoe rocynapctBo 00s1alaeT CBOMM CYBEPEHUTETOM M, B YACTHOCTH, HE3aBHCUMO-
CTBIO Ha MEXKIyHApOAHON apeHe, YTO HANPSMYIO CBS3aHO C TEPPUTOPHAIBHOM LIENOCT-
HOCTBIO TOCYJJapCTB, KOTOpAsi yCTAaHABIIMBACT 3alpeT Ha KaKnue-ITM00 MOoCATaTesIbCTBa
CO CTOPOHBI JIPYTUX IOCYJapCTBa.

[Tepconan MexTyHapOAHBIX OPraHU3aIHii, UX TOMELICHNS, ADXUBbI 1 IOKYMEHTHI
HETMPUKOCHOBEHHBI, BBUIY 0COOOTO CTaTyca 3TUX OpraHM3aluii, KOTOpbIE 3a4acTyIO
00BEeTMHSIOT B ce0e TPYIIBI TOCYIapCTB M JIESTEIbHOCTh, KOTOPHIX HAIpaBJiIeHA Ha
coxpanenue mupa (Buchan & Tsagourias, 2022).

JluniaomaTtuyeckas HEIPUKOCHOBEHHOCTD BBIPAXKAETCS B €€ HEOOXOAUMOCTH ISt
BBINOJIHEHUSI UMH CBOMX JIOJKHOCTHBIX 00513aHHOCTEH, OCOOCHHO NPH BBICTPANBAHUU
OTHOLICHUH C JAPYIMMHU CyBEpEHHBIMH IOCYJapCTBaMHM, BEeb TaKue JMLA, [0 CYTH,
IPEJCTaBIISIOT TJ1aBy CBOETO T'OCYAapCTBA B OTHOLIEHHUSX 3a PyOeKOM U HallaIeHue Ha
TaKUX JIMII SBJISIETCS HANAJEHUEM Ha IV1aBy MX rocyaapcrsa. Takue auma o0nagaroT
HEMPUKOCHOBEHHOCTBIO JINYHOCTH, OCBOOOXKIEHUEM UX OT apecTa U 3a/epiKaHus, U,
[0 CYTH, IOJIEXKAT U3BATHIO U3-1I0J] FOPUCAUKIMN Opyrux rocyaapcts. Ho mpu stom
TAaKOB CTaTyC TaKXe OTPAHWYEH CYIIECTBYIOIIUMHM MEXaHM3MAaMU CHSATUS TaKOH
HETMPUKOCHOBEHHOCTH.

B cBs3u ¢ pa3BuTHEM HHPOPMAIIMOHHBIX TEXHOJIOTHUI U MEPEX0JoM K HH(popMa-
TU3alMU OOIIECTBA BO3HMKIO MHOMKECTBO YIpo3 HEMPUKOCHOBEHHOCTU YaCTHOM
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Ku3HU. TakuMHM yrpo3aMu SBISIIOTCS HCIIOJIb30BAaHUE TEXHOJIOTUU ONpeAeseHUs
MecToHaxoxaeHus 00bekToB (GPS), Texnonornun RFID-MeTok, ¢ MOMOILIBIO KOTOPOit
MOKHO OTCJEIUTh NepeMelIeHre HOCUTeNeH, ONOMETPUYECKON CUCTEMBI, HICHTUDU-
[UPYIOIIEH YeJIoBeKa 1Mo ero (pu3noIIOTHIeCKUM U MOBEIEHYECKUM YepTaM, BHICOKO-
TEXHOJOTMYHBIX TACIOPTOB C MUKPOUYUIIAMH, UTO MOYKET IPUBECTHU K TOTATBHOMY ClIe-
KEHUIO 32 JII0JIbMH, Kpake OMOMETPHUYECKHX JaHHBIX, KOTOPbIE HE TOJIBKO OTpaHHYH-
BalOT TpaBa M CBOOOAY YEIOBEKa, M OCOOCHHO HEMPUKOCHOBEHHOCTH JMYHOCTH,
HO MTOPOXKIIAIOT YTpo3y s 6e3omacHocTH rocynapersa (Ivanova, 2018).

Eme ogHa yrposa uHGOpMAaIMOHHOTO O0IIECTBA I HEMPUKOCHOBEHHOCTH JINY-
HOCTH SIBJISTFOTCSI TPAHCTPAHUYHBIE TIOTOKU JAHHBIX B KOMITBIOTEPHBIX ceTsiX. OHU yHO-
CST MEePCOHANBHBIE TAHHBIC 3 TPEAEIbl TOCYIapCTBA U €T0 HAIMOHATHHON CHCTEMBI
3aIUTHI TIEPCOHATIBHBIX JAHHBIX, K KOTOPHIM OTHOCSTCSI HE TOJIBKO OMOMETPUYECKUE
JIaHHBIE, HO W BPEMS U KOJIUYECTBO IMOCEIICHUN Pa3INYHBIX CalTOB B MHTEpHETE
(Gadzhiev, 2019).

Fapaumuu u npaeoeas 3auiuma HERPUKOCHOBECHHOCMU JiUYHOCMU

PaccmaTpuBast MexxoTpaciaeBoe 3HaUeHHE HEMPUKOCHOBEHHOCTH, YITOMHHAIUCH
OTpaHHYEHUS], KACAIOIINECs pealn3alii HEMPUKOCHOBEHHOCTH JMYHOCTH, KOTOPHIE
Ha3bIBAIOT TAPAHTHSIMH U 00ECTIEYEHUEM 3aLIUThI IIPaB U CBOOO, YTO MO3BOJISAET ClIie-
JaTh BBIBOJI 00 OTCYTCTBHH a0COJIIOTHOTO XapaKTepa HEMPUKOCHOBEHHOCTH.

lapanTiu mpas 1 cB0OO YeTIOBEKA MPEACTABISAIOT COOOH COBOKYITHOCTh pa3iny-
HBIX MPEANOCHUIOK, KOTOPbIE CO3/1al0T paBHBIE YCIOBUS JUIS peaiu3alliy MpaB U CBO-
0071, TOMyCTUMOM JIUILb B MpeeNiaX, yCTAHOBICHHbBIX 3aKOHOM. TeM caMbIM, OrpaHu-
YEeHHE HENPUKOCHOBEHHOCTH JIMYHOCTU OCYIIECTBIISETCS TOJIBKO MOCPEICTBOM MeEp
rOCyJJapCTBEHHO-IIPABOBOTO MIPUHYKACHHUS, @ UMEHHO Mep IOPHINIECKON OTBETCTBEH-
HOCTH, KOTOpBIE YCTaBJICHbI B UHTEpecax Bcero obmiecTBa. Takoe NpuHyX IeHHE YETKO
(opManM30BaHO U peaTn3yeTcs MOCPEICTBOM OIPEAeNICHHBIX MPOIEAYpP, B OTHOIIE-
HUM TEX JIMI, KOTOPbIe MOCATHYJIN Ha HapylIeHHE HENPUKOCHOBEHHOCTU JMYHOCTH
(Metzger, 2020; Metzger, 2019).

3aKOHHOCTH, U 00OCHOBAHHOCTH OrpaHru4CHUus HECIIPUKOCHOBCHHOCTH JIMYHOCTHU
BO MHOTI'OM 3aBUCAT OT YCTAHOBJICHUA U pCaiM3alli COBOKYIHOCTH COOTBECTCTBYIO-
UuX IIPABOBLIX FapaHTI/Iﬁ HECMIPHUKOCHOBECHHOCTHU JIMYHOCTH, B YaCTHOCTU: KOHCTUTY-
OUOHHBIX, AAMHUHHUCTPATUBHBIX, YTOJIOBHO-IIPABOBLIX, Tpa)XaaHCKO-IIPaBOBbIX
Y YTOJIOBHO-TIPOIIECCYATbHBIX TapAHTHIA.

Ha KOHCTUTYIIMOHHOM YPOBHE TPaIUIIMOHHO 3aKPEIUICHO, YTO ISl 00ecTieueHUs
3alIUThI IIpaB U CB06OIL KaXXZI0ro OT IMPOTUBOIIPABHBIX IMOCATATCIIBCTB CO CTOPOHBLI
HMHBIX JIMI, KOTOPLIC HAMPABJICHbBI HAa HAPYHMICHUC HCTIPUKOCHOBCHHOCTH JIMYHOCTH,
rocyaapCTtBO U AJOJDKHOCTHBIC JIMIA MOT'YT HMCIOJb30BATh PAA MEP, YCTAHOBJICHHBIX
3aKOHOM: apecT, 3aKJI0YEHUE MOJ CTPaxy M T.d., KOTOpbIE IOMYCKAIOTCS TOJBKO
10 CyJ€OHOMY pEILEHHUIO.

Taxxke npeaycMaTpuBaeTCs BO3MOXHOCTh OIpaHMYEHHUs IpaB U  CBOOOJ,
B TOM YHUCJIE IpaBa Ha HENPHUKOCHOBEHHOCTh JIMYHOCTH, B TE€X CIIydasx, €CIH 3TO
HEOOXOJMMO B LIENSAX 3aIIUThl OCHOB KOHCTUTYIIMOHHOTO CTPOs, HDABCTBEHHOCTH,
3I0pOBBS, 0€30MaCHOCTU TocyaapcTBa U T.A. [Ipu 3ToM orpaHuveHue JOHKHO ObITh
3aKOHHBIM U Pa3yMHBIM.
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I'paxxnaHckoe 3aKOHOIATEIBCTBO OOBIYHO 3aKPEIUISET CIEAYIOUIHE CIOCOOBI
3alIUThl HETPUKOCHOBEHHOCTH JIMYHOCTHU: BOCCTAHOBJICHUE TIOJIOKEHUS, KOTOPOE CY-
[IECTBOBAJIO /10 HAPYIICHUS MpaBa, MpecedyeHue JCHCTBHIA, CO3/AIONINX yIPo3y ero
HapyIIeHHs, KOMICHCAIIMIO MOPAILHOTO Bpe/ia, BO3MEIICHHE YOBITKOB M CaMO3aIIUTY.

VYTOJIOBHOTO TPaBO, YTOJIOBHO-MPOIECCYATbHOE MPaBO W aJIMHHHCTPATHBHOE
MPaBO OMPEICIIAIOT MPECIIbl peau3aii COOCTBEHHOTO MOBEICHHS, MECTOIIPEObIBa-
HUSI, TIOTPEOHOCTEH M JKeJIaHUH CyObEKTOB, HApPUMEp, MyTeM MPUMEHEHHS Mep 3a
COBEpIIICHHE MMPaBOHAPYIICHUI ¥ TPECTYIUICHH, TAKUX KaK 3aKITFOUCHHE IO CTPaKYy,
3aJiep)KaHue, OCBHUJICTCIILCTBOBAHUE, JIMYHBIA JOCMOTp, TOJIy4YEeHHE OOpasIoB
JUTSL UCCIICIOBAHMUS, CJICICTBEHHBIN SKCIICPUMEHT, WJIH e, HA000pOT, IPEAOCTABIISIOT
BO3MOKHOCTD 3a1MIIaTh CBOIO HEIIPUKOCHOBEHHOCTD, 3aKPCIUICHUS IMOJIOKCHHA O HE-
00x0a1MOi 000pOHE, caMOo3aIUTe, BO3MOKHOCTH ITPUOOPETEHUS OPYKHsI, CHUMAs B
TOM YHCJIC YTPO3y JTHYHON 0€30MacCHOCTH.

HpaBo MHOTHX rocyaapCTB NpeayCMaTpuBaACT HAJITUINEC CICIIUATIbHBIX JIUII, KOTO-
phle 3aHMMAIOTCSI 3aIIUTON MPaB Ye0BEKa, HAPHMEp, YIIOJIHOMOUYEHHOTO 10 MpaBa
yenoBeka (oMOy/IcMeHa), Ybsl JeSTeNIbHOCTD OCYIIECTBIISETCS B IENSAX OOecreueHus
rapaHTUH 3alIUTHI TPAB YEIIOBEKA CO CTOPOHBI TOCYAapPCTBA, TOCYAaPCTBEHHBIX Opra-
HOB U OJOJPKHOCTHBIX JINIT.

TeM caMbIM pacCMOTpPEHHBIE TapaHTHH, BBHICTYIAsi CTOPOHON MeXaHH3Ma MpPaBo-
BOM 3aIUTHI IIPaB U CBOOO] YETIOBEKA M TPAXKAaHWHA, B TOM YHCIIE IpaBa HA HEMNPH-
KOCHOBEHHOCTb JINYHOCTH, TPEJICTABISIOT cO00# (haKTOPBI, KOTOPBIE CO3AAIOT YCIIO-
BUS M TIPETIOCHUIKY [T PeaTM3alliy MpaBa Ha HEMPUKOCHOBEHHOCTh JTMYHOCTH.

3akarouyenue

HecMoTpss Ha MHOXKECTBEHHOCTh OIPENEICHUM MOHATHS HEPUKOCHOBEHHOCTH,
HEOOXOIMMO cIeNaTh akIeHT Ha TOM, YTO TJaBHOE B KaTETOPHU «HETPHKOCHOBEH-
HOCTb JJUYHOCTH» B CIEAYIOLIEM:

1) MOHMMAHHUIO MO TMYHOCTBIO HE TOJIBKO MpaBa Ha IMYHYIO U CEMENHHYIO KHU3Hb,
HO M BCEX OOBEKTOB, HEMIOCPEJACTBEHHO CBS3aHHBIX CO CTAHOBIIEHHEM U Pa3BUTHEM
TUIHOCTH. TakuMu 00BEKTaMH BBICTYIIAIOT: TOCTOMHCTBO, YECTh, I€JI0BAs PEITy TaIlns,
cBo0oO/1a citoBa, COOCTBEHHOCTD, BEIIH, TalfHA MEPETUCKH, TOKYMEHTHI U KOPPECTIOH-
JIEHILIUS U MHOTO€ JIPyroe;

2) yBaXXCHHIO JIMYHOCTH CO CTOPOHBI TOCYIapcTBa M OOIIECTBa U 3aIUTE €ro OT
JOOBIX HETIPAaBOMEPHBIX MOCATATEIBCTB C KaKOH-THO0 APYroil CTOPOHBI, B TOM YHCIIE
3alldTe OT MPOU3BOJBHBIX apECTa, 3aKIOUEHUS 10 CTPAXKY UM YTOJIOBHOTO MIpECIIe-
JIOBaHMUS;

3) 3aKperyIeHHI0 CO CTOPOHBI TOCYIapCcTBa HEMPUKOCHOBEHHOCTH JIMYHOCTH
Ha 3aKOHOJJaTEIbHOM YPOBHE;

4) npeoCTaBIECHUIO MPaB-MPUBWIECTHIA AJISl ONPEIEICHHOrO0 Kpyra JUI, CTaTycC
U TOJIOKEHHUE KOTOPBIX TPEOYIOT TaKUX MPaB-MPUBUIETHI, 8 UMEHHO MPEACTaBUTEISAM
rOCy/1apCTBEHHBIX OPTaHOB;

5) yCTaHOBJIEHHUIO TapaHTU U MEXaHU3MOB MPABOBOM 3alUTHl HEMTPUKOCHOBEH-
HOCTH;

6) OIpENeNIEHNIO TPENeNIOB pealn3allid IMpaBa HAa HENPUKOCHOBEHHOCTh
JIUYHOCTH.
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KommuiekcHOe MccaeoBaHue HENTPUKOCHOBEHHOCTH JIMYHOCTH ITOKa3bIBAeT, YTO
JTAHHOE TIPABO MOXKET MO-Pa3HOMY PAaCCMATPHBATHLCS 10 OTHOIICHHUIO K JTIFO00H OTpaciu
npaBa, OyJIb TO IPaXKIaHCKOE MTPABO, PETYIMPYIOIIEE BOITPOCH COOCTBEHHOCTH U HETIPH-
KOCHOBEHHOCTH YaCTHOM YKHM3HH, YTOJIOBHOE MPABO U YTOJIOBHO-IIPOIIECCYaTbHOE MPaBo,
yCTaHaBJIMBAIOIIEee MEPhl OTBETCTBEHHOCTH 3a HApYyIIICHHE TpaBa Ha HEMPHUKOCHOBCH-
HOCTb JINYHOCTH U JIaXKe HOBOE HH(OPMAIIMOHHOE TIPABO, KOTOPOE PEryIUPYET BOIIPOCHI
3aIUTHI MEPCOHATBHBIX TAaHHBIX U PA3BUTHE COBPEMEHHBIX TEXHOJIOTHH.

OnHaKo, HECMOTPSI Ha TO, YTO «HEMPUKOCHOBEHHOCTh JIMYHOCTHY» OTHOCHUTCS K
KaTeropruu KOHCTUTYITHOHHBIX ITPaB, KOTOpast 0epeT CBOe HAavajI0 U3 OCHOBHOTO 3aKOHA
roCyJapcTBa, BO3HUKAET HEOOXOJMMOCTh HCCIICIOBAHUS PEryJMPOBAHMS BOIPOCA
HCHpI/IKOCHOBeHHOCTI/I JIMYHOCTU HNMCHHO BO BCEX OTpaCJ’IﬂX npaBa, BO—HepBI)IX,
JUIS TIOJTHOTO ¥ BCEOOBEMITIONIETO MOHWMAaHHs HEMPUKOCHOBEHHOCTH JIMYHOCTH,
BO—BTOpLIX, JJIS YJIOCTOBepeHI/IfI Ba)KHeﬁIIIeFO 3HAUYCHUA HerI/IKOCHOBeHHOCTI/I JIMYHO-
CTH JUIsl BCETO TOCYIapCcTBa U OOIIECTBA, M B TPETHHX, ISl HEOOX0IMMOCTH obecrede-
HUS HEMPUKOCHOBEHHOCTH JIMYHOCTH BO BCEM COBPEMEHHOM MHPE.
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AnHoTanus. Cucrema myOIMYHBIX (PUHAHCOB [IOJYUHEHA NIPUHIUIY CIPABEJIMBOCTH, KOTOPbIN
HMEET PACILIBIBUATOE COAEPKAHUE U PEIKO HAXOMUT HaIJIeKalllee OTPaKEHUE B 3aKOHOIATEIBbCTBE.
Beiciye cyipl pa3iIMuHbIX CTPaH MOTYT CCBIJIAThCS HA ATOT NPHHLUI U PACKPBIBATh COJEPHKAHUE CIIpa-
BEIMBOCTH B ITyOIMUHBIX (puHaHcaX. IIpoBesieH aHaIu3 NPaBOBOrO 3aKPEIUICHUS U pPealu3aluy IPpUH-
LUIa CIPaBEeIJMBOCTH B COBPEMEHHOM POCCUIICKOM HAJIOTOBOM IIpaBe. ABTOP HCCIELYeT AaHHbIH
BOIIPOC IPEUMYILIECTBEHHO C yueToM INpaBoBbIX no3uuuii Koncruryuumonsoro Cyna P®, akTuBHO
CCBITAIOIIETOCs Ha TMPHHIUII CIIPAaBEITHBOCTH IPH Pa3pelIeHHH CIOPOB B cepe HaTOTr00OI0KEHHS.
Anamu3 mnocraHosneHuit Koncturynnmonnoro Cyna P® mnokasan, uTo cojepikaHHE MpPUHIMIA
CTPaBEeUTMBOCTH [IJIs LieJiell HanorooON0KeHHs MOXKET 3aBHCETh OT BHAA 00A3aTENLHOTO IIaTexa.
B HexoTophIx ciaydasx CyJ HCHONb3yeT NPUHLUI CIPABEJJIMBOCTY B IIUPOKOM IOPUANYECKOM CMBICIIE
U HE TOJNKYyeT CIPaBEIIMBOCTh AN LeNel HAaJTOTOOOIOXKEHHS, UCHONb3YS M apryMEeHTAIlMHd CaMble
pacIIbIBIaTIe TEPMHHBI U coBa. B mHBIX crygasx Cyn MOXET HCIONB30BaTh Ooliee KOHKPETHBIIH
U y3KUil CMBICT NPHHIMIIA CHPABEIJIMBOCTH NIPU Pa3peIleHUH AeJI O BO3JIOKEHUU Hajora (Hajaorosas
CIIPaBEIINBOCTD).
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Introduction

The Russian Constitution is relatively young; — it was adopted only in 1993.
The current Russian Constitution is not detailed; it just forms a framework for
current laws in public finance. Only several provisions are devoted to public
finance, including budgeting and taxation. Because of the undetailed character of
the main legal act, the rulings of the Constitutional Court of the Russian
Federation (CCRF) play a significant role in the legal framework for public
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finance. This article is devoted to the principle of tax fairness, its legal
establishment, and realization in contemporary Russian law with the focus on
CCREF’s legal positions. The main question is whether the principle of tax fairness
might be a legal instrument for dispute resolution in courts? The goal of the article
is to identify the mode of making judgements based on the principle of tax fairness
in CCRF. It is of certain interest how the Court applies such a vague and blur
principle for resolving particular cases. The author has attempted to derive the
meaning of the principle of tax fairness from a series of CCRF’s decisions.

The research is based upon the theory of presumptive positivism outlined by
John Braithwaite (Braithwaite, 2002). The main theses of this theory are:

When the type of action to be regulated is complex, changing and involves
large economic interests, (a) principles tend to regulate with greater certainty
than rules; (b) binding principles, coupled with non-binding rules, tend to
regulate with greater certainty than principles alone; (¢) binding principles
underlying non-binding rules are more certain if they are embedded in
institutions of regulatory communication that foster shared comprehension.

Public finance is an exceedingly difficult and comprehensive sphere,
involving opposing economic interests. It is the sphere where the public and
private interests collide, so it requires specific regulation. Sometimes public
finance needs to abandon a rule in favor of principle underlying certain relations.

Social fairness is a multidimensional, complex category depending on the
historical and cultural context. Scholars of law, economics, politics, and sociology
study this category, and analyze specific aspects of social fairness.

The theory of fairness originates from Aristotle’s ideas of constitutions.
According to his ideas on legitimacy, “[all] constitutions are a form of justice, for
[a constitution is] a community, and everything common is established through
justice (EE VII9 1241°13-15)” (Miller, 1997:68). Miller argues that Aristotle's
treatise on justice deals not only with the virtues of justice, but also with what
might be called the “formal” principles of justice, i.e., abstract principles allowing
different, correct as well as incorrect, applications (Miller, 1997:68). Aristotle
distinguishes two forms of justice, universal and particular, which are reflected in
lawfulness and equality. These ideas have found their further development in
numerous agreements, research papers, and law, including public finance law.
Even nowadays, Aristotle’s ideas on justice affect the development of public
finance legislation. For example, the issue of proportional income tax with
progressive tax elements used in Russia and alternative progressive income tax
used in most developed countries is highly debatable, and both supporters and
opponents try to defend their own points of view using the principle of fairness
and interpreting it in their own way.

The paper highlights the fundamental principle in law with the focus of its
interpretation in terms of constitutional justice in tax cases. For the article’s
purposes, the terms fairness, justice and equity are used as synonyms. This
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approach is based upon the study of these terms in relevant literature and
conclusion that these terms may be used in the same context regarding taxation.

The principle of social fairness has a constitutional character but is not
directly established by clauses of the Russian Constitution and current legislation.
In fact, the Preamble of the Russian Constitution reads as follows:

We, the multinational people of the Russian Federation united by a common
fate on our own land [...], proceeding from the universally recognized
principles of equality and self-determination of peoples, revering the
memory of ancestors who have conveyed to us the love for the Fatherland,
believe in the good and justice...

This is the single mention of social justice in the Russian Constitution. There
are two viewpoints on the regulatory features of the Preamble. The first is that the
Preamble does not have any normative provisions and, as a result, does not have
a regulatory effect. The second point is opposite — the Preamble is a set of legal
norm-goals or norm-principles of regulatory effect. In any way, the Preamble
plays a significant role in CCRF’s activities, especially if applied in interpretating
the Constitution provisions. However, CCRF has never made decisions based
inclusively on the Preamble.

Given the fundamental role of the principle of fair taxation, constitutions of
other countries might have certain provisions related to fairness. For example,
Article 282, Paragraph 1 of the Portuguese Constitution 1976 establishes the
general procedure for enforcing a decision of the Constitutional Court according
to which a law is declared unconstitutional. Whereas Paragraph 4 provides that
for the “purposes of legal certainty, reasons of fairness or an exceptionally
important public interest, the grounds for which shall be given, the Constitutional
Court may rule that the scope of the effects of the unconstitutionality or illegality
shall be more restricted than those provided” for general procedure.

The Russian Constitution does not contain a similar provision, but CCRF
possesses the same powers, and often rules guided by reasons of justice. The
Russian legal system belongs to the continental type of legal system, characterized
by the reduced role of courts in law-making. However, CCRF’s role is significant
for understanding the principle of justice in tax law. The Court’s judgements
(Postanovlenia or Opredelenia) are reflected in legislation and practice of
taxation. Largely, the principle of justice is of a declarative and vague character.
Therefore, its implementation is more often observed at the highest level of justice
for resolving the issue of law constitutionality. According to CCRF, the principles
of justice and equality are the constitutional criterion for assessing rules'. As
Charles Perelman wrote, “[...] equity can be achieved only by abandoning legal
formalism in cases, where this entails contradictions” (Perelman, 1963:33).

! Russian Constitutional Court (2014). Judgement of 8 July, Russian Federation Collection of Legislation 2014,
No. 29, Item 4201.
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Public finance, being a system of economic relationships directed at
accumulation and distribution of public financial resources is a very important
and complex mechanism implementing three functions; 1) regulatory function
supporting macroeconomic stability; 2) distributive function supporting the
redistribution of public resources within society; 3) function of financial provision
for public goods (Musgrave, 2008). All three functions should work
simultaneously, and it is possible to assess the state of public finance and public
finance law in terms of achieving balance between all functions without any bias.
Justice in the sphere of public finance has a specific concept and features reflected
in law. Relations in this realm should be built in accordance with the ideas of
social justice, where the main goal of public finance is to achieve social fairness
and welfare. We believe that tax fairness as a legal principle may be understood
and applied at different “levels” according to which the scope of the principle
might be widened or constricted. If legislator relies on the widest scope of tax
fairness, the supreme or constitutional court relies on narrower scope of tax
fairness being “squeezed” in the frames created by the legislation.

Legal Principle of Justice or “Formal” Justice in Tax Law

Charles Perelman singles out the category “formal justice”. He notes that
formal justice may reconcile with the different philosophical views and codes of
law, predetermining how to be fair in attributing the same rights to all people, and
just in establishing different rights to different categories of people, just in
accordance with Roman law and fair in accordance with German law (Perelman,
1963). Perelman points out that when we speak about justice, it should be defined
in accordance whether we talk about formal justice or about “one of the
innumerable conceptions of concrete justice” (Perelman, 1963).

We understand “formal” justice as the principle established by a country’s
constitution, organic, and current laws. The Russian Constitution provisions do
not establish the principle of justice directly unlike constitutions of some other
countries. For instance, Canada Act, also called Constitution Act of 1982 (rev.
2011) mentions the principles of fundamental justice but does not reveal their
content. Part I, section E (7) establishes that “everyone has the right to life, liberty
and security of the person and the right not to be deprived thereof except in
accordance with the principles of fundamental justice”. As for Russia, the
principle of justice can be contained not in the corpus of a constitutional act, but
in the preamble, which is not of a normative nature, but plays a significant role in
interpreting constitution’s articles. Constitutional acts do not often impose
“general” justice in society establishing the requirement of justice in a particular
social sphere. For instance, Constitution of South Africa 1996 contains
Article 192, under which national legislation must provide for an independent
authority to regulate broadcasting in the public interest, and to ensure fairness and
diversity of views broadly representing South African society. Another example
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is Constitution of Swaziland 2005, Article 33 (1), which establishes a requirement
of fairness to administrative law and decision-making by the authorities regarding
citizens. These examples show both the constitutional and fundamental nature of
the principle of justice and that it can be enshrined in a legal act.

Although the general principle of justice is not directly enshrined in the text
of the Constitution, in Russia, justice is recognized as an inherent legal principle
that can be derived from the Preamble and is of a general character in law. The
Russian Constitution of 1993, Article 19, sets forth the principle of everybody’s
equality before the law and the courts. CCRF indicates that the principle of
equality has a constitutional content and forms the legal position related to this
principle. For now, the Court applies Article 19 for its judgements and continues
to develop it by interpretation.

Russian current legislation in public finance does not contain a single norm
aimed at achieving social justice; it sets forth separate rules that, together with the
constitutional provisions, form the legal basis for CCRF’s decisions concerning
social justice and what it “should be like” in Russia. John Rawls (Rawls, 2001)
notes that legislation does not enshrine “the constitutional essence and issues of
fundamental justice”, although it touches upon these issues, which is relevant for
tax legislation.

Paragraph 1 of Article 3 of The Russian Tax Code sets forth the universality
and equity in taxation, the ability-to-pay principle, and the requirement to impose
taxes only by laws. Paragraph 2 of Article 3 establishes the non-discrimination
principle that prohibits discrimination based on social, race, nationality, religion
and other similar grounds, as well as imposition of differentiated tax rates and tax
benefits based on forms of ownership, citizenship of individual taxpayers, and
origin of capital. Paragraph 3 of Article 3 contains prohibition on the arbitrary
taxes without any economic basis.

Due to the lack of specific legal definition of justice and specific content of
the principle, a legislator, public authority, and/or court may interpret this
principle differently based on current legal approaches, traditions, existing
relations, and previous court decisions, and apply this principle according to their
understanding to resolve a particular dispute. Due to the vague and blurred
concept of justice, a court can determine only some aspects and features of this
legal principle. In one of the judgements® the Constitutional Court reasoned that
justice, along with equality, neutrality, and non-discrimination, is a part of the
equity principle set forth by Russian Constitution. However, earlier in the Yukos
case’ the Court referred to the principle of justice as an independent constitutional
principle and did not consider it as an integral part of the general principle of
equity under Article 19 of the Russian Constitution.

2 Russian Constitutional Court (2017). Judgement of 28 November, Russian Federation Collection
of Legislation 2017, No. 49, Item 7532.

3 Russian Constitutional Court (2005). Judgement of 14 July, Russian Federation Collection of Legislation
2005, No. 30 (Part II), Item 3200.
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Sigrid Hemels studied tax fairness as a legal principle in EU law, including
in the case law of European Court of Justice (ECJ), and concluded that ECJ does
not directly refer to the principle of equity because of its uncertainty, being
“highly subjective and leaving room for discretion” (Hemels, 2013), whereas the
European Commission refers to it. Unlike ECJ, CCRF frequently resorts to the
principle of justice concerning public finance and other issues. In the period from
1995 to 2022, CCRF made 3,440 decisions containing the phrase principle of
justice. Regarding the principle of justice in taxation, the Court issued 289
judgments: 247 determinations (Opredelenia) and 41 decisions (Postanovlenia)
within that period. Following the Constitutional Court’s practice, Russian
Supreme Court, courts of general jurisdiction and commercial courts often
refer to tax fairness. However, despite the rich court practice of applying the
principle of justice, the holistic concept of justice related to taxation has not been
worked out.

Literature Review

Fairness of taxation is a complex category based on the ethical and moral
social norms and ideas. It is substantiated that fairness is an immanent feature of
law. Many scholars have identified some of the features of justice in taxation and
tax law by examining the principle of justice in general (Murphy & Nagel, 2002),
or its individual elements and aspects®. Tax fairness is being explored both at
national levels of taxation and at the level of international tax law (Seto, 2013).
Often, scholars work out different approaches to taxation and construction
of the tax system based on various philosophical ideas of social justice.
More often, such issues as progressive versus proportional income taxation
(Roach, 2010), direct versus indirect taxation, consumption versus income
taxation are discussed in terms of whether these categories will promote social
justice or not.

Allison Christians suggested an interesting approach, considering fair
taxation as a basic human right (Christians, 2009). At first glance, this idea may
seem obvious, but if we analyze current national tax policies, we may find that
governments do not always view their actions through the lens of human rights.
Tax fairness is a vague notion that is understood differently by scholars, public
authorities, and the state. Alberto Alesina and George-Marios Angeletos highlight
differences in the construction of national tax systems in the US and the EU
concerning redistribution policies (Alesina & Angeletos, 2005). The principle of
tax fairness predetermines not only the features of tax systems, but also taxes as
such. If income and wealth taxes are based upon the ability-to-pay principle, then
consumption taxes are based upon “welfare”, user charges are based upon goods

4 Rawls, op.cit. note 9; (Englisch, 2014; Fried, 2003; Miklos, 2013); Linda Sugin, Theories of Distributive
Justice and Limitations on Taxation: What Rawls Demands from Tax Systems, 72 Fordham Law Review
(2004). Available at: https://ssrn.com/abstract=555988.

60 KOHCTUTYIHMOHHOE N MYHUIIUITAJIBHOE ITTPABO



Ryabova E.V. RUDN Journal of Law. 2023. 27 (1), 54—75

consumed, and a head (or poll) tax is based upon equal sacrifice principle (Dodge,
2005). According to Joseph Dodge, a tax fairness norm is a principle according to
which the total tax burden is to be distributed among the population, as opposed
to a principle, theory, or ideology concerning (1) the ratio of government revenue
to GDP (which indicates the volume of state intrusion into the private sphere), (2)
the legitimacy of government goals, and (3) a general theory of social justice
(Dodge, 2005).

A detailed literature review concerning tax fairness is provided by Antony
Infanti in Tax Equity (Infanti, 2008).

Following Musgrave’s research of public finance, taxation, as mandatory
withdrawal of a share of private property for public purposes, performs three
functions (1) fiscal, aimed at generating public revenues, (2) regulatory, aimed at
regulating economy and economic behavior and (3) distribution of property within
society. The concept of tax fairness has different content depending on these three
functions. David Duff assumes that the fiscal function of taxation relies on the
public benefit approach and ability-to-pay theory whereas regulatory function
relies on the fair balance between the tax, purpose of regulation, and distributional
effects produced by the tax (Duff, 2008).

Some scholars identify the distinct economic and legal aspects of tax fairness.
It is explained by differences between issues studied by academic economists and
legal scholars. In Russia, justice in the economic aspect means equal distribution
of the tax burden, i.e., distribution in respect of the actual ability to pay tax.
Fairness in the legal aspect means equality of a taxpayer’s rights and obligations,
and non-discrimination on grounds of race, nationality, religion, and other
factors. In Western literature, it is traditionally understood through
vertical and horizontal equity (Galle, 2008). Vertical tax justice means fair
distribution of tax burden between different categories of taxpayers,
mainly between the rich and the poor whereas horizontal tax justice
means fair distribution of tax burden among taxpayers of the same category.
Such structuring of equity is reflected in the authoritative Russian textbook
on the theory of taxation (Maiburov, 2010). Joachim Englisch emphasizes
the difference between economic and legal views on the ability-to-pay
principle as one of the components of social justice in taxation. While academic
economists consider the solvency principle as one of the tax system features and
believe that neutrality and efficiency are “the foundations of the optimal taxation
approach”, legal scholars “adopted the insolvency principle as the tax justice
standard based on considerations of social solidarity and social redistribution”
(Englisch, 2014).

Many Russian scholars both in the field of economics and in the field of law
have studied the principle of fairness in taxation, including within the dissertation
research (Eremenko, 2018; Lopatnikova, 2011; Urubkova, 2011; Shepenko,
2006). Irina Urubkova argues that tax fairness has a comprehensive content and
covers several different principles, such as 1) principle of universality,
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2) principle of equality; 3) principle of solvency, and 4) principle of
proportionality (Urubkova, 2011). This is the most traditional view of Russian
jurists on the principle in question. Eugenia Eremenko looked at the principle of
fairness in taxation in economic terms and offered to broaden the theoretical
understanding of fair taxation according to the contemporary concept
of justice. The author proposes a new understanding of fair taxation as tax
inequality caused by differentiation of tax components that provide a higher
standard of life for poorer taxpayers (Eremenko, 2018:26). Eremenko’s
theoretical ideas are based on Rawls’ theory of justice. John Rawls developed two
basic principles of justice that can be used in taxation as a social institution and
as an element of the legal system (Rawls, 1999; O’Kelley, 1981). John Rawls
argues that,

First: each person is to have an equal right to the most extensive basic liberty
compatible with a similar liberty for others. Second: social and economic
inequalities are to be arranged so that they are both (a) reasonably expected
to be to everyone’s advantage, and (b) attached to positions and offices open
to all (Rawls, 1999).

These ideas are consistent with Aristotle’s theory of justice: “Unfair
distribution will occur when equals receive unequal things or unequals receive
equal things”. Aristotle calls the governing principle here geometrical proportion
(Miller, 1997:2, 70). Fred Miller notes that the idea that justice consists of
proportionate equality is found in Aristotle's predecessors such as the
Pythagoreans (5 1132°21-2), Isocrates (Nicocles, 15, and Areopagiticus, 21-2),
and Plato (Laws, VI 757°1-7). Russian scholars, following Rawls’ ideas of
distributive justice and substantiating progressive individual income tax, as
Eugenia Eremenko does, do not take into account that John Rawls suggested a flat
rate consumption taxation instead of progressive income taxation as a better way
to achieve tax equity’. Given attractiveness and obviousness of Eremenko’s
understanding of fair taxation, these ideas are poorly implemented in Russian law
and taxation practices because of huge property differentiation, lack of
non-taxable minimum income, and classical progressive income taxation.
However, such understanding of fairness in taxation is not new to the Russian
legal system and theory.

Nowadays, according to Russian legal doctrine, equality acts as a core
element of justice in public finance. The general principle of equality established
by Article 19 of the Russian Constitution is subject to differentiation based on
objective criteria. Equality cannot be reached without adequate and appropriate
differentiation since it implies equal rights and obligations only under similar
conditions, or horizontal equality. This rule can be applied both to private entities,
including taxpayers and recipients of grants and investments from government
budgets, and to public entities, including federal (nationwide), regional

5 Rawls, op.cit. Note 9, 161.
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(subnational) state authorities, and local governments. As William Anderson
argues,

In an effort to achieve justice in taxation, the courts have developed the
doctrine that when distributing the tax burden there should be reasonable
classification of the subjects of taxation. Tax equity also requires that those
in different circumstances bear appropriately different taxes and those in
similar circumstances bear similar taxes thus ensuring optimal justice for all
(Anderson, 1951:26).

Thus, tax fairness mainly affects the issue of tax burden; therefore, this article
does not address the issue of intergovernmental distribution of tax revenues. Tax
fairness, as a component of the principle of justice in public finance, refers to the
balance of public and private interests and has nothing to do with fiscal federalism
or the balance of interbudgetary interests. Concerning the latter scholars rarely
refer to social justice as a criterion for optimal interbudgetary relations. In this
case, scholars speak about effectiveness rather than fairness.

Equivalence in Taxes and Benefits Interaction as Components
of Tax Justice or Understanding Tax Justice Concerning Social Taxes
(Social Insurance Contributions) in CCRF’s Decisions

In 1999, CCRF formulated the principle of justice concerning insurance
premiums for compulsory social insurance (social taxes). The Court determined
that fairness of financial contributions for compulsory social insurance means
recognition of the informal equality of insurance premium payers supported by
differentiation of payer categories, and proportionality (non-excessiveness) of
insurance premium rates and their correlation with pensions. The Court
added that it was necessary to ensure equivalence between contributions paid into
the budget system and future insurance benefits and that imposition of a
non-equivalent tariff on labor pensions did not take into account the constitutional
principles of fairness and equality®. To facilitate such equivalence, the Court
proposed establishing a minimum income for collecting contributions and a
maximum income limiting contribution payments, as well as inversely
proportional progressive tax rates for higher incomes. Considering the
requirement of fairness in the sphere of social insurance, the Court proceeded
from the necessity to implement various tools and mechanisms to maintain the
balance between payments and receipts from the payers’ view. The Court points
out, that failure to use any tools to differentiate payers, and establish excessive
restriction of property rights is inconsistent with Articles 35 (Paragraphs 1, 2) and
55 (Paragraphs 2, 3) of the Russian Constitution. Thus, the Court recognizes some

6 Russian Constitutional Court (1999). Judgement of 23 December, Russian Federation Collection of Legisla-
tion 2000, No. 3, Item 353.
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provisions of the Law on Tariffs of Social Insurance Contributions 1999
unconstitutional for violation of the principle of justice.

In Flemming v. Nestor 363 U.S. 603 the US Supreme Court examined another
aspect of equivalence between social security contributions (payments into the
public system) and social security benefits (payments out of the public system).
The Court stated that:

each worker’s benefits, through flowing from the contributions he made to
the national economy while actively employed, are not dependent on the
degree to which he was called upon to support the system by taxation. It is
apparent that the noncontractual interest of an employee covered by the Act
cannot be soundly analogized to that of the holder of an annuity, whose right
to benefits is bottomed on his contractual premium payments.

In this case, the Supreme Court settled the dispute over the payment of social
insurance benefits to persons who had been deported from the US according to
immigration legislation. The opposing party viewed social security as an
agreement between the US government and payers, so it stated that
the US government could not waive its obligations. The US Supreme Court
rejected that argument and drew attention to the public character of social
insurance contributions. The concept of the necessity to achieve equivalence
between paid contributions and received benefits should not be understood as
equivalence from the view of civil law principles. Such equivalence is of a
different kind.

CCREF understands the fairness with respect to social insurance in the way
described above since these relations have a private law origin. Recently, they
have been increasingly detached from civil law, acquiring a public law character,
and bringing them closer to taxes. This thesis may be supported by the US
Supreme Court case (Flemming v. Nestor). As for taxes, CCRF has never
mentioned their equivalence since contemporary taxation is based upon the
assumption that it is impossible to achieve a balance between taxes and public
goods in all cases.

The 2003 CCRF Determination (Opredelenie) refers not to the equivalence
but to the relation between the payer of social taxes (social insurance
contributions) and potential benefits the taxpayer may receive. The case concerns
the advocates’ tax liability and social benefits they received. Tax legislation in
force at that time set forth tax liability for advocates as self-employed persons
including the obligation to pay uniform social tax which substituted social
insurance contributions in 2002 — 2010. The advocates were intitled to pay the
temporary disability insurance tax on the voluntary basis. However, they could
not receive actual social benefits. Pointing out that such a disconnection between
a payer and benefits is violation of legal framework, CCRF ruled that tax
exemption of self-employed advocates and granting compulsory social benefits at
the same time could mean shifting the burden of tax burden from advocates to
other categories of taxpayers which is not consistent with the principle of fairness
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and Paragraph 3 of Article 17 of the Russian Federation Constitution according to
which implementation of human rights and freedom should not violate the rights
and freedom of other people.

In fact, in Russia, the concept of equivalence as a component of fairness in
taxation is not reflected in law. Since 2021, the actual personal income tax model
has been based on a partially progressive tax rate scale with no exemption. That
model imposed by Russian Tax Code has not been examined by CCRF from the
view of its constitutionality. As William Anderson argues, “in the absence of
constitutional restrictions, the legislature's legal authority to set tax rates is
unlimited. Therefore, income tax rates in the top brackets may be brought to the
very point of confiscation, if the legislator sees fit” (Anderson, 1951:32). The
extremely high tax rates can be imposed in critical and difficult situations for a
nation, such as war or emergency. Otherwise, tax rates and tax burden in general
should be consistent with the principle of fairness in the times of peaceful
existence. Social justice is a highly flexible category that changes under the
influence of different factors. In every country and in every historical period, fair
taxation has been understood differently.

Non-discrimination and Ability-to-Pay Approach
as the Components of Tax Fairness in CCRF’s Decisions

Non-discrimination principle is a crucial element in the idea of tax fairness.
This principle can be applied separately or as a part of tax fairness. Due to more
sound and clear content of non-discrimination, it can serve as an independent
requirement for taxation. Non-discrimination is essential in the issues of
international taxation or tax benefits. Generally, non-discrimination principle is
set out in Article 3 of the Tax Code. This provision prohibits to differentiate the
amount of tax liability on social, racial, national, religion or likewise grounds.
Differentiation of tax rates or advantages depending on the form of ownership,
citizenship or origin of capital is prohibited. The issues of non-discrimination in
international taxation are topical and should be subject of a separate scientific
study. The purpose of this paper is to reveal understanding of tax fairness by
CCRF in the cases of tax legal mechanism as a whole and/or individual tax
liability components. The author has highlighted only those CCRF decisions that
were based on the principle of tax justice while the principle of non-discrimination
is deemed as a component of tax fairness.

In essence, non-discrimination principle requires ensuring tax equality
including actual equality in the distribution of tax burden. In 1998, CCRF opposed
the formal understanding of tax equality to substantial tax equality. At that time
progressive income tax was applied. The Court pointed out that the equality
principle established by Article 19 of the Russian Constitution requires
compliance with the ability-to-pay principle in terms of personal income tax.
CCREF directly referred to the requirement of mandatory solvency consideration

CONSTITUTIONAL AND MUNICIPAL LAW 65



Psabosa E.B. Bectuuk PYJIH. Cepusti: FOpunnueckue nayku. 2023. T. 27. Ne 1. C. 54—75

as a component of tax fairness. CCRF stated that in relation to tax liability (Art.
57 of the Russian Constitution) the equality principle in a welfare state means that
equality should be achieved through fair distribution of income and differentiation
of taxes and charges.

In 1996, CCRF examined a number of regional laws on migration issues. One
of them, Moscow Law of 1994 established a fee for residence registration. The
fee was found to be a violation of the tax paying capacity principle because the
fee increased tax burden for those who moved domestically. In fact, the fee created
barriers to move and reside freely within the country. CCRF stated that Moscow
Law of 1994 did not take account of tax paying capacity of citizens and imposed
a per capita tax, which meant charging a significantly larger share from the poor
than from the rich. This case is a sound and rare example when CCRF identified
tax fairness with the distribution of tax burden. Rareness of such decision can be
explained by the fact that issues concerning the amount and distribution of tax
burden are within the scope of tax policy. It is unlikely that CCRF will make such
a decision again. Henceforth, the issues of proportional, progressive, or partially
progressive income tax have not been in CCRF’s focus. It should be noted that
CCREF is a politically neutral authority, thus, the Court must clearly delimit the
issue of compliance with the legal principle of tax fairness from the issues of fiscal
policy. The latter explains why, at present, CCRF often refers to legislator’s
discretion to impose taxes, rates or benefits’.

In 2003 in CCRF’s practice, the issue on non-discrimination was raised. Tax
legislation in question imposed a state fee for all educational institutions except
for those that were public organizations funded by the federal government. Thus,
a municipal college had to pay the state fee while federal educational institutions
did not. That fact was regarded by the municipal organization as discrimination
on the form of ownership in violation of tax fairness principle, however, CCRF
concluded that there was no discrimination because tax differentiation was not
based on the form of ownership but on the source of funding. Unfortunately,
CCREF did not examine the ownership criterion in the light of discrimination. It is
obvious that form of ownership determines funding sources; the latter are closely
related to the former and could be considered as its consequence. We assume that
tax legislation under study could have induced discrimination, however, CCRF
did not decide on the merits.

Procedural Due Process as a Component of Tax Justice in CCRF’s
Decisions

Procedural due process facilitates fair and impersonal judgments in criminal
and civil procedure law and is a very important component of fair taxation. In

7 CCREF’s decisions No. 19-P of 2015, No. 34-P of 2017, No. 47-P of 2018; Definitions No. 169-O of 2004,
No. 468-0-0 of 2009, No. 2518-O of 2016 and others.
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Russia, all taxes, public fees, and other charges are established only by law. CCRF
has set forth this rule by interpreting Article 57 of the Russian Constitution. As
CCREF stipulated, a tax or fiscal charge can be considered as legally imposed if all
the necessary components of tax liability are established by a legislative act, i.e.,
in order to levy a tax, it is necessary to list all its mandatory elements only in a
legislative act, not in a subordinate administrative act®. In fact, there is a
difference between the imposition of a tax and the imposition of any other public
fee. In 2008, CCRF declared that delegation of the federal legislator’s power to
establish a public fee to the Russian Government cannot be considered as arbitrary
and unreasonable. The opposite would mean violation of the principle of fairness.
The Court assumed that the charge set forth by the Government should be
reasonable, fair, and commensurate with the costs for public services’. The Court
recognized that the delegation of power to set forth a charge by the legislator to
the government did not violate due procedure for collecting a license fee that was
not included in the system of taxes and charges.

In Russia, the contemporary system of taxes and charges does not include all
fees, but the most significant ones. This system includes all taxes and some other
government fees, such as state duty for different public services. The system does
not include customs duty, for instance. It is significant that in the aforementioned
judgement the Court determined that a public fee should be fair and
commensurate with public expenditure. Later the Court expressed the opposite
point of view'’. The Court ruled that the fee paid for a public service is a specific
kind of fiscal charge, and that there was no need for its amount to be equivalent
to the government spending on the service. The Court added that the fee should
be levied by the federal legislator based on principles of fairness and
proportionality on the assumption of the necessity of maintaining public order.
Thus, in the 2008 judgement the Court tied the Government’s power to establish
fees with the costs of public services, and in the 2013 judgement the Court
reversed its decision.

Interestingly, CCRF can recognize a fiscal penalty as fair considering the
government’s intentions expressed in the draft law only. In a 2016 judgement, the
Court heard the fiscal charge case on heavy vehicles!'. CCRF recognized that
charge as constitutional and, among other arguments, pointed out that the Russian
Government had submitted to Parliament the draft law which would set forth
certain transport tax benefits for heavy transport owners. The draft law would
optimize and reduce the tax burden for that category of taxpayers. The Court

8 Russian Constitutional Court (1997). Judgement of 18 February, Russian Federation Collection of Legislation
1997, No. 8, Item 1010.

® Russia’s Constitutional Court (2008). Judgement of 16 December, Russia’s Constitutional Court Review.
2009, No. 3.

19 Russian Constitutional Court (2013). Judgement of 23 May, Russian Federation Collection of Legislation
2013, No. 22, Item 2862.

I Russian Constitutional Court (May 2016). Judgement of 31 May, Russian Federation Collection of Legisla-
tion 2016, No. 24, Item 3602.
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announced that the government recognized the need to adjust the legal framework
in accordance with the principles of proportionality and fairness. In such
a way, CCRF recognized the tax penalty to be a fair liability based on the
legislative initiative. Undoubtedly, the decision was based on a lot of other facts
and arguments, but only that argument led the Court to recognition of tax liability
as fair.

In 2016, CCRF examined another aspect of procedural due process as a
component of fair taxation. The municipal government of the city of Bratsk stated
that Federal Law No. 135-FZ of July 29, 1998, on Valuation in the Russian
Federation, violated its right to tax and budgetary activities since it did not provide
for any possibility to contest the cadastral value of lands within the locality'?. The
fact is that in Russia, the cadastral value of lands for taxation purposes is set by
regional state bodies, despite the fact that the land tax is paid into municipal
budgets. Only the landowner has the right to challenge the current cadastral value
of a particular property. As Bratsk administration suggested, such a situation does
not allow realizing its economic interests. The Court recognized the situation as
constitutional based inter alia on the principle of tax fairness. It pointed out that
cadastral evaluation in accordance with rules and procedures ensures certainty in
taxation and creates preconditions for fair taxation. Otherwise, it would lead to
unlimited opportunities for municipal authorities to change the cadastral value
according to their fiscal interests. CCRF stated that the balance of public and
private interests supported fair taxation, and the right of a local government to
challenge the cadastral value would upset this balance.

CCRF has repeatedly stated that an appropriate procedure concerning
formation of tax liability or tax administration facilitates legal certainty and
justice in public finance, especially in cases of legal responsibility. In taxation
cases, the Court applies the general principle of justice in relation to many
different social areas and the specific principle of justice in relation to public
finance law. For example, in the case of Yukos Oil Company (2005), CCRF
applied the general principle of fairness for resolving the issue of the statute of
limitations. CCRF determined:

The three-year statute of limitation established by Article 113 of the Russian
Federation Tax Code is universal and single for all kinds of tax offences.
[...] Meanwhile, the principles of fairness, legal equity, and of
proportionality which connects to the former [...] stipulate the assurance of
the same scope of legal guarantees for all taxpayers. These principles assume
the use of another approach to those taxpayers, who counteract tax control
and try to use the statute of limitation contrary to its assignment, other
taxpayers’ rights, and public interests.

12 Russian Constitutional Court (July 2016). Judgement of 31 May, Russian Federation Collection of Legisla-
tion 2016, No. 29, Item 4900.
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Therefore, CCRF settled the Yukos case in favor of the tax administration
using the general legal principle of fairness. CCRF often uses abstract and vague
terms to resolve cases. In fact, CCRF deviated from the statute of limitation for
tax fairness purposes. The case shows that CCRF exercises broad powers to
interpret the provisions of the Russian Constitution. As Colin Diver wrote,
“vagueness is a common affliction of regulatory standards, especially those that
rely on such open-ended terms as ‘in the public interest’, ‘feasible’, or
‘reasonable’” (Diver, 1989). The use of open-ended terms and notions is not
appropriate for creating laws, but it is appropriate for rulings by courts based on
the use of legal principles. Therein lies the difference between principles and rules
that John Braithwaite commented on (Braithwaite, 2002:1, 5—7). In the case of
Yukos, the Court interpreted the Tax Code provisions in such a way that the
previous understanding of the statute of limitation in tax law could not be used.
All legal provisions are final, and decisions are applied according to them. New
understanding of the rule means, in fact, a new rule. The Yukos case illustrates
the validity of Braithwaite’s thesis on the presumptive positivism, “the rules have
a priority, but not an absolute priority. If they produce a clearly unreasonable
result, not merely a suboptimal result, when viewed from the perspective of the
wider normative content, then the rule can be abandoned in favor of some more
profound principle” (Braithwaite, 2002:25). Subsequently, the European Court on
Human Rights (ECHR) recognized this legal position of CCRF as contradicting
Article 1 of Protocol 1 of the Convention for the Protection of Human Rights and
Fundamental Freedoms'?.

The ECHR position is consistent with the US Supreme Court decision in
Rothensies v. Electric Storage Battery Co. of 1946 on the issue of the statute of
limitations. From April 1919 to April 1926, a taxpayer paid excise taxes on certain
sales and deducted the tax from income before calculation of its income tax.
In July 1926, he applied for a refund of the excise taxes paid between 1922
and 1926 (refund of those paid earlier being barred by the statute of
limitations), brought a suit and obtained a positive judgment in 1935.
Subsequently, the Commissioner treated the refund as income for 1935 and
charged additional income and excess profits taxes. The taxpayer paid the
deficiency so assessed and filed a claim for a refund, arguing that the refund of
the excise taxes was not income, but even if it is recognized as income, the
taxpayer should satisfy his right to a refund of excise taxes paid beyond the
limitation period, that is, in the period from 1919 to 1922/, In the case, the
Supreme Court referred to the Order of Railroad Telegraphers v. Railway Express
Agency of 1944 read as follows:

13 ECtHR, Yukos v. the Russian Federation, ECtHR Judgement (20 September 2011) App. No. 14902/04.

14 Rothensies v. Electric Storage Battery Co., 329 U.S. 296 (1946). Available at: https:/supreme.jus-
tia.com/cases/federal/us/329/296/

15321 U. S. 342,321 U. S. 348-349
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Statutes of limitation, like the equitable doctrine of laches, in their
conclusive effects are designed to promote justice by preventing surprises
through the revival of claims that have been allowed to slumber until
evidence has been lost, memories have faded, and witnesses have
disappeared. The theory is that, even if one has a just claim, it is unjust not
to put the adversary on notice to defend within the period of limitation, and
that the right to be free of stale claims in time comes to prevail over the right
to prosecute them.

Adhering to that position the Supreme Court decided in favor of tax
authorities arguing that “...a statute of limitation is an almost indispensable
element of fairness as well as of practical administration of an income tax
policy... As statutes of limitation are applied in the field of taxation, the
taxpayer sometimes gets advantages and at other times the Government
gets them. Both hardships to the taxpayers and losses to the revenues may be
pointed out. They tempt the equity-minded judge to seek for ways of relief in
individual cases.” As Richard J. Wood, a US Supreme Court jurisprudence
researcher on tax equity observed in that case, “...the individual fairness
claim was subordinated to a systemic fairness claim of the statute of limitations”
(Wood, 2006:434).

The CCRF case and the US Supreme Court case both deal with the issue of
the limitation period in tax law; however, CCRF referred to bona fides of parties
while the US case does not consider this circumstance. Thus, guided by tax
fairness both courts decided differently, and we do not assume that the decisions
were determined by fiscal interests, despite the fact that both were made in favor
of the state. The issue of applying the statute of limitations in light of tax equity
was continued by the US Supreme Court in Badaracco v. Commissioner (1984)'.
The Supreme Court held: “where a taxpayer files a false or fraudulent return but
later files a nonfraudulent amended return ... a tax may be assessed “at any time,”
regardless of whether or not more than three years have expired since the filing
of the amended return.” The comparability of Badaracco case and Yukos case lies
in horizontal equality. The Courts have examined the opportunity of the same tax
treatment to taxpayers in different situations. Distinct circumstances of the
taxpayers were subjected in those cases. In fact, CCRF recognized that Yukos was
not in the same conditions as other taxpayers and then applied the principle of
fairness to substantiate a formal violation of the limitation period. Badaracco
decision was made similarly.

The analysis of the rulings demonstrates that in some cases, CCRF uses the
principle of fairness in a broad legal meaning to resolve cases on tax offenses and
liability. In such cases, the Court does not interpret fairness for tax purposes and
uses the vaguest terms and words for its arguments. Such cases demonstrate the
reference to horizontal equity; whilst, in other cases, the Court may use a more

16 Badaracco v. Commissioner, 464 U.S. 386 (1984). Available at: https://supreme.justia.com/cases/fed-
eral/us/464/386/
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specific and narrow content of tax fairness to justify the imposition of a tax or the
amount of tax liability. The latter cases show the reference to vertical equity. In
his analysis of US Supreme Court decisions on tax fairness, Richard J. Wood came
to similar conclusions. He pointed out that the Court applied the principle of tax
fairness differently depending on circumstances and, most importantly, the
subject matter of the case. If the case concerns tax burden or tax liability, then the
Supreme Court establishes “...the need for preliminary analysis concerning the
relationship between taxes paid and benefits received in assessing tax equity.”
Concerning the cases of non-discrimination or alike, the Court resorts to systemic
horizontal equity analysis “...on the basis of readily ascertainable administrative
consistency, regularity, and certainty, rather than on the frequently elusive
substantive horizontal equity norms of income, wealth, and consumption” (Wood,
2006:479). The former approach referring to vertical equity has not been used by
CCREF strictly rather than the latter.

Economic Basis as a Component of Tax Justice in CCRF’s Decisions

The requirement to tax to rely on economic basis has been set forth in the
Russian Tax Code, Paragraph 3 of Article 3 — Taxes must have an economic basis
and may not be arbitrary. Taxes and charges that prevent citizens from exercising
their constitutional rights are unacceptable. This requirement being an integral part
of tax fairness strongly connects to the non-discrimination principle since both
fundamental requirements protect human rights and freedom from obstruction.

In 2019, the disposal fee case was settled using the economic basis
requirement. The case concerned paying the recycling charge for the temporary
importation of a vehicle into the Russian Federation. The main applicant’s
argument was that the vehicle would be exported in the future and the disposal
process was planned to take place in another country, not in the country where the
applicant should pay the fee. However, it was a continuous practice to levy a
recycling fee regardless of the nature of import regime according to the Federal
Law on Production and Consumption Waste No. 89-FZ of June 24, 1998. In 2019,
the Court indicated that the fundamental constitutional principles of taxation, such
as fairness, impartiality, and proportionality, should apply to all public fiscal
charges, including the disposal fee. The Court announced it unfair that payers
should pay the same charge in substantially different conditions; the
environmental impact of vehicles after their import for permanent domestic
consumption or for temporary consumption is different, so charges should be
different as well. The Court stated that such an important taxation principle as the
principle of the economic basis of tax has been derived from the three fundamental
principles of taxation'’.

17 Russian Constitutional Court (2019). Judgement No. 30, Item 4412 of 19 July, Russian Federation Collection
of Legislation 2019.
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In 2021 CCRF’s case'®, the economic basis requirement was not directly
mentioned whilst that aspect of tax fairness was affected. The case concerned the
value-added tax (VAT). The claimer was a company as a party to a lease
agreement with the municipal government. The agreement was concluded at the
VAT rate of 18 per cent but then the rate went up to 20 per cent.
The company claimed to re-evaluate the price in the agreement, but
the municipal government refused to change the terms because the lease fund had
not been increased. The claimer stated that the increase in the amount of VAT at
the same agreement price meant shifting of tax burden to the agreement performer
that was inconsistent with the VAT concept as an indirect tax. In fact, the claimer
stated that the tax must be paid out of its economic basis. CCRF’s decision was
adopted in favor of the municipal government because legislation in question set
forth the right to change the agreement price within the initial budget allocation
at its own discretion. If the volume of budget allocation is not sufficient to
compensate for the difference in VAT amounts, the agreement price should
remain the same. CCRF concluded that such legal framework is consistent with
the principle of justice, the rule of law, equality, legal certainty, and supports
citizens’ trust in law and state. In effect, CCRF held that the legal framework
based on the voluntary distribution of potential tax burden risks between private
and public entities limited by initial budget allocation met the requirement of
economic basis.

Conclusion

1. Compared to European Court of Justice, CCRF as well as US Supreme
Court actively refers to the principle of fairness to resolve disputes
in taxation and decide whether tax law provisions comply with the provisions of
the Constitution.

2. The analysis of CCRF judicial practice shows that the content of tax
fairness depends upon the type of payment. As for social insurance contributions,
the Court has emphasized the need to establish an equivalence between
contributions and future insurance benefits. Tax fairness for “net” taxes does not
include the requirement of equivalence. It is due to the different nature of social
insurance premiums and taxes. Regarding the state duty which is a fee for a public
service the Court has demonstrated a controversial position. In some judgements
the Court assumes that a fair state fee should be equivalent to the cost of a public
service, but in others it assumes that it is an optional requirement. Instead, US
Supreme Court resorts to the analysis of the tax burden and related public benefits
to resolve disputes on tax liability in the context of tax burden sharing and
implementation of vertical tax equity.

18 CCRF’s Determination (Opredelenie) No. 2134-O of 2021.
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3. In some cases, CCRF argued fairness in a broad legal sense to settle cases
on tax offenses or liability, without interpreting fairness for tax purposes and
applying the vaguest terms and words for argumentation. Such cases
demonstrate the reference to horizontal equality; whilst, in other cases, the Court
has used a more specific and narrow content of tax fairness to justify the
imposition of a tax or tax liability. The latter cases demonstrate the reference to
vertical equality.

4. In a number of CCRF decisions on tax fairness there is a rare case (1996)
where CCRF identified tax fairness with the distribution of tax burden in
accordance with a progressive scale. It is obvious that issues on the amount and
distribution of tax burden are within the tax policy. Henceforth, the issues of
proportional, progressive or partly progressive income tax have not been in
CCRF’s focus. CCRF must clearly distinguish between the issue of the legal
principle of tax fairness and the issue of fiscal policy. The latter explains why,
nowadays, CCRF often refers to legislator’s discretion to establish taxes, their
rates and/or benefits.

5. The Constitutional Court of the Russian Federation is always bound by the
current legal paradigm, political and economic context. The Court does not settle
cases concerning the fundamental basis of the tax system such as the choice of
proportional income taxation rather than the progressive model. The Court
assumes that a prevailing system of relations is a priori fair, and it can only
“adjust” some individual components of this system. No tax that has been
examined by CCRF from the point of view of its constitutionality has received the
verdict of being unfair.
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Hay4yHas ctatbsa / Research Article

KOHCTUTYLMOHHbIE OCHOBBI
TpaHCrpaHU4YHOro UM poBOro 3apaBoOXpPaHeHUs

S1.B. Akumuesa' > D<

Poccuiickuit yausepcuret apyx0sl HapoaoB (PYIH), 2. Mockea, Poccuiickas @edepayus
D<lakimceva@]list.ru

AnHoTanus. L{ems ccneqoBaHms — paccMOTPETh POOJIEMBI IIPAaBOBOTO PETYIMPOBAHHS HH(OP-
MAalMOHHOTO 3JPpaBOOXpPaHCHHUS, YUCCTh [TOJIOKUTEJIHbHBIN OIBIT MCXKAYHApOAHOI'O IPaBOBOT'O PETYJIMPO-
BaHUS IS NIPEOJOJIEHHS IIPABOBBIX IPOOEIOB IU(PPOBOTO 3APABOOXPAHEHHS, YIYUIICHUS KadecTBa
KM3HU HACENEHMs M CUCTEMHOTO (YHKIMOHUPOBAHMUA MH(OPMAIIMOHHONH OMOMEAUIMHBI, OCHOBAaHHOH
Ha IIPUHIAIAX B3aMOBBITOJJHOTO COTpyaHHUYecTBa Poccuu n 3apyOexHbIX cTpaH. MccmenoBaHsl ncTo-
pHUYECKUE ACTEeKThl W COBPEMEHHBIE HAIpaBJICHUS TPAHCIPAHUYHOTO LU(PPOBOrO 3APaBOOXPAHEHUS
B COOTBETCTBUH C MEXKIYyHApOJHBIMH CTAaHIAPTaMH, TTOJIOXXUTEIBHBIC U OTPUIATENbHbIE TTOCIEACTBUS
BIIUSAHUA PIHd)OpMaLIHOHHOﬁ 6I/IOMC}1HHI/IHI)I Ha OCHOBHBIC KOHCTUTYLHOHHBIC IIpaBa U CBO60}1])I qc1o-
BeKa. ABTOp aHANM3UPYeT HAIIMOHAIBHOE M MEXKTYHAPOIHOE 3aKOHOAATENILCTBO, OCHOBHEIE HaIlpaBie-
HYSI KOHCTUTYLIHOHHOTO PEryJIMPOBaHUs [I(POBOI OMOMeTUIMHEI U TpeaIaraeT co3aaTh 3¢ GeKTUBHbIH
MEXaHU3M peau3aliy HallMOHAIBHOIO 3aKOHOIATEeNIbCTBA O IU(POBOM 3[PaBOOXPAaHEHHH, OCHOBBIBA-
ACh Ha TOJOKHUTEITFHOM OIIBITE MEXTyHapOAHO-IIPABOBOTO PEryTHPOBAHMS U 3aIlUTHl OCHOBHBIX KOH-
CTUTYLIMOHHBIX IIpaB 4e€lOBEKa, IS MPEAOTBPALICHUS HCIONb30BAHUS METOJ0B, KOTOPLIE SIBIISIOTCS
STUYECKH HEempHeMJeMbIMU. [IpuMEHEeHBI METOIBI: TEOPETHUECKUH, MCTOPUUYECKUI, SMIUPUUECKUH,
KIaccu(UKanus U CPaBHUTENbHO-NIPaBOBON aHanu3. ClenaH BBIBOA O HEOOXOJUMOCTH KOMIUIEKCHOTO
MO/X0a K TPAHCHAIMOHAIBHOMY IU(GPOBOMY 3[paBOOXPAHCHUIO, XapaKTePU3YIOIEMYCsl HHTErpaliei
paBa ¥ OMOMEUIUHBI, KOHCTUTYIIHOHHBIM PETyJIHpOBaHUEM alpodanuy OMOMEIUIMHCKIX UCCIEN0Ba-
HUH, MPUHAMAs BO BHHUMAaHME, 9TO MPAKTHYECKas HCCIENOBATENbCKAas JEATETbHOCTh MEAUIMHCKIX
PabOTHUKOB UM IOPUCTOB B3aUMOCBsI3aHA U TpeOyeT MOCTOSIHHOTO B3aUMOJECHCTBUS U COIOCTABICHUS
OMOMEIUIIMHCKUX HCCIEeOBAHNH 1 X IPaBOBOr0 000CHOBaHMS. B aTOM cirydae yHKIMS mpaBa cCOCTOUT
B PEryIMpOBaHUM IIPEJEIIOB BMEIIATEILCTBA YEJIOBEUECTBA B HMH(OPMALUOHHBIE OHOTEXHOJOTHUH,
BBISBIICHHE M HCKITIOYEHNE BCEX BO3MOXKHBIX PHCKOB anpoOaIiiy HayqIHBIX HCCIEAOBAHMH U UX Pe3yIlb-
TaToB B cdepe HUPGPOBOro 31paBoOXpaHeHHs. ABTOP CUUTAET, YTO Pa3BUTHUE UH(POPMALUOHHOMN OroMe-
JWIAHBI Tpe/IIoaraeT B3auMoeHCTBHE Pa3INIHEIX cep 3HAHMH, OCHOBOM KOTOPBIX ABIACTCS HAYd-
HBIl CHHTE3 MEIULIUHCKUX, IOPUANYECKHX, STHYECKUX AaCIeKTOB, HMHTErpalys B3aUMOCBI3aHHBIX
IOPUANYECKUX U HEIopHaudecKuX HayK. C y4eToM 3HaYMMOCTH MHTErpallul KOHCTUTYLIUOHHBIX OCHOB
TPaHCTPAaHUYHOTO LU(PPOBOTO 3PAaBOOXPAHEHHS aBTOP MPEATAraeT CO3JaTh EANHYIO SKCTEPPUTOPUAIIb-
Hylo KoHIenmuio TpaHCHAIMOHAIBHOTO AIEKTPOHHOTO 3[PaBOOXPAaHEHHS U IPHHATH BO BHUMAaHHE
MEKTyHApOJHBIN OIBIT B LIENIX 00eCTedeH s Ha/UIeKalllel 3aIlUThl [IpaB uesoBeKka B chepe nHdpopma-
IIHOHHOTO 3[PaBOOXPAHCHUS.

© Axumuesa S.B., 2023
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Abstract. The purpose of the research is to look at the issues of legal regulation of information
healthcare, consider the positive experience of international legal regulation to overcome legal gaps in
digital healthcare, improve the quality of life of the population and the systemic functioning of
information biomedicine based on the principles of mutually beneficial cooperation between Russia and
foreign countries. It examines the historical aspects and modern trends of cross-border digital healthcare
in accordance with international standards, positive and negative consequences of the information
biomedicine impact on basic constitutional human rights and freedoms. The research analyzes national
and international legislation, the main directions of constitutional regulation of digital biomedicine and
proposes to create an effective mechanism for implementing national legislation on digital healthcare,
based on the positive experience of international legal regulation and protection of basic constitutional
human rights in order to prevent the use of ethically unacceptable methods. The following scientific
methods have been applied in the research: theoretical, historical, empirical, classification and
comparative legal analysis. The study identified the urgent need for holistic approach to transnational
digital healthcare, characterized by integration of law and biomedicine, and constitutional regulation of
the biomedical research approbation. It is worth mentioning that the practical research activities of
medical professionals and lawyers are interrelated and require constant interaction and analysis of
biomedical results and their legal justification. Therefore, the function of law is to regulate the limits of
human intervention in information biotechnologies, identify and exclude all possible risks of approbation
of scientific research and their results in the sphere of digital healthcare. The author believes that
development of information biomedicine involves interplay of various spheres of knowledge based on
scientific synergy of medical, legal, and ethical aspects, integration of interrelated legal and non-legal
sciences. Given the importance of integrating the constitutional foundations of cross-border digital
healthcare, the author proposes to create a single extraterritorial Concept of Transnational eHealth. It is
essential to consider international experience in order to ensure proper protection of human rights in the
sphere of information healthcare.
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BBenpenne

B mactosmee Bpems HaOmronmaercs nudposas TpaHchopmanms oOIMIeCTBEHHBIX
OTHOIICHHUH, BO3HUKAIOT HOBbIE MHHOBAIIMOHHBIE TEXHOJIIOTHUECKUE HAMIPABICHHUS, BO
Bcex cepax oOIecTBEHHOH KU3HH OOHOBIISIFOTCSI HH()OPMAIIMOHHBIE IIPAaBOBbIC CTaH-
naptel. PazBuTue 1UQPOBBIX TEXHOJIOTHI TMOApPa3yMEBaeT CEPbE3HOE KOHCTHTYIIH-
OHHO-TIPaBOBOE peOPMUPOBAHUE B Chepe peaan3aliii OCHOBONOIAralOIIX KOHCTH-
TYIIMOHHBIX MPaB YEJIOBEKA HA XH3Hb U OXPaHY 3710pOBbs. Pa3BuTne MHPOpMAaIUOH-
HBIX TEXHOJIOTHH, MaclITa0Has yrpo3a paclpoCTpaHCHUs KOPOHABUPYCHOH WHQEK-
IIUH, TIOSIBJICHUE HOBBIX TPaHC(HOPMALIUI CBUICTEILCTBYET O HEOOXOJMMOCTH B3aHMO-
JNEHCTBUS MEKIYHAPOJIHOTO W HAIMOHAIBHOTO IpaBa W (OPMHPOBAHUHM CIUHOTO
nH(GOPMAITMOHHOTO TIPOCTPAHCTBA B cepe 1mudpoBoro 3apaBooxpanenus. [Ipu ycio-
BUU CO3JIaHHS €IUHOTO JCHCTBEHHOTO MEXaHW3Ma peaii3allid KOHCTUTYLHMOHHBIX
[IEHHOCTHBIX OPUEHTHUPOB U MEXTyHAPOJHBIX MPABOBBIX aKTOB 00 OXpaHe 3710pOBbS,
MOYKHO TOBOPUTH 00 d3PPEKTUBHOCTH, KAYECTBE M JIOCTYITHOCTH TPAHCHAIIMOHATBHOM
WH(POPMALMOHHOW MEIUIMHBL. Pa3BUTHE TpaHCTPaHMYHOTO HH(POPMAIMOHHOTO
3[IpaBOOXPAHCHUS TPEAIONAraeT WHTETPAIUI0 KOHCTHTYIIMOHHO-TIPABOBBIX IIEHHO-
CTel 1 CBOOO/Ibl HAYUHBIX UCCIICOBAHUN B YCIOBHUSAX MEXKIOCYIaPCTBEHHOTO B3aMMO-
JIEHCTBUS M COTPYAHUYECTBA, B IISIISIX pa3perieHus mpooaeM UQpPOBOro 3paBooxpa-
HEHHS U BHEJIPCHUS TEXHOJIOTHYECKUX MHHOBaLM B chepe Onomenuimubl. [loctpoe-
HHE WH(POPMAIIMOHHOTO OOINecCTBa B HACToOsIIee BpeMs 00O3HAUYEHO B KadeCTBE
MPUOPHUTETHOW 3a/ayM, pean3amus KOTOpOH HEBO3MOXKHa 0€3 CO3laHusl eIMHOMN
CTpaTeruy TPAHCTPAHUYHOTO B3aUMOACUCTBHSI rOCy1apcTB B cdepe 1udpoBoro 3apa-
BOOXpaHEHHUSI.

Lenbto uccnenoBaHus — U3y4YCHUE U pa3pelIeHue mpooieM, BOSHUKAOIINX MPU
KOHCTUTYITHOHHO-TIPABOBOM PETYJIUPOBAHUN TPAHCTPAHHUYHOTO IH(POBOTO 31paBo-
OXpaHEHHsI, C UCTIOJIb30BAaHHEM METO/IOB KIaCCU(PHUKAIIMU M CPABHUTEIHHO-IIPABOBOTO
aHaNM3a, a TaKKe TEOPETUYECKOro, UCTOPHUYECKOTO, SMIIMPUIECKOTO METOHOB. s
JOCTHKEHUSI TIOCTABJICHHOM 1M MpeiaraeTcsi PemunTh CIeIyIomne 3a1a4i Hayd-
HOT'O HCCIIe/IOBAHMS:

— ONPEICITUTh CTENICHD BIIUSHHS KOHCTHUTYIIMOHHBIX MPHUHIIUIIOB HAa MPOBEJIC-
HUE TPAHCTPAHUYHBIX OMOMETUIIMHCKUX UCCIIEIOBAaHNH,

— HCCIe0BaTh MPOOJIEMbl KOHCTUTYIIMOHHO-TIPABOBOW perjlaMeHTAlluy U pea-
JU3aIMA KOHCTUTYLUHMOHHBIX M MEXIYHAPOJHBIX MPHHIMUIIOB TPAHCHAIIMOHAIHHOTO
U(PPOBOTO 3APABOOXPAHEHUS,

— TIPOBECTH CPABHUTEILHO-TIPABOBON aHANN3 JACHCTBYIOMIMX MEXITyHAapOTHBIX
MPaBOBBIX U KOHCTUTYIMOHHBIX CTaHIAPTOB TPAHCTPAHUYHOTO IHU(PPOBOTO 3]IPaBO-
OXpaHEHHUSI.
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TpancrpanuuHoe uudpoBoe 31paBooOXpaHeHHe — OCHOBHOE HANIPABJICHUE
Pa3BHUTHS COBPEMEHHOr0 HHGOPMAIMOHHOI0 001IIeCTBA

AHnanu3upys nHGHOPMaITMOHHO-IU(PPOBOE MPOCTPAHCTBO C TOUKH 3PEHHSI KOHCTH-
TYIIMOHHOTO TPAaBOTO PETYJIMPOBAHNUS, YUCHbIE YKA3bIBAIOT J1BA OCHOBHBIX HAaIlpaBJie-
HUS: KOHCTHTYITMOHATHM3AIMS HH)OPMAIMOHHO-IIU(PPOBOTO MPOCTPAHCTBA U UG PO-
BH3AIMs KOHCTUTYIIMOHHOTO TIpaBa M MPEIararoT TPU MOAXO0/1a K PEIICHUIO TaHHBIX
BOTIPOCOB:

— 1mdpoBHU3aLUSA CYNIECTBYET B CUCTEME OOIECTBEHHBIX OTHOIICHUH, SIBIISIO-
HIUXCS TPEIMETOM U3yUeHHs] KOHCTUTYIIMOHHOTO MPaBa, B HACTOSIIIEEe BpeMs,

— 1udpoBU3aUsI — ITO sIBICHHE OYAyIIEro,

— 1mdpoBU3anus — ITO Hay4Has (paHTaCTUYECKas Ujaes, He MMEIoIIasi HUYero
00111eT0 peaabHBIMU 00IIECTBEHHBIMU OTHOIICHUSMH, PETYJIMPYEMBIMU HOPMAaMU KOH-
crutryuonnoro npasa (Kozlov & Girina, 2020).

Havamom maccoBoro pacnpocTpaHeHHs] TEJIEKOMMYHHKAIM ClIeyeT CUUTaTh
nosiBJIeHUE Ha pbiHKe B 1996 rony coBmectHoro npoaykra 3Com u Picture Tel. Bro-
CJIEJICTBUH 3TOT CEKTOP phIHKa pa3BuBaimu kommanuu Intel, Aethra, Polycom, Sony,
VCON, VTEL, Tanberg, Huawei Technologies Co., Ltd. (Stolyar, Amcheslavskaya &
Fedorov, 2020). B Poccum BHeapeHue WHQPOPMAIIMOHHBIX TEXHOJIOTHHA HAYaJIOCh
B 1997 romy ¢ peanuzaiuu TeNEeMETUIIMHCKOTO MpoekTa «MOCKBa — pPErHOHBI
Poccumy, HCMONb3yeMOro B CIIOKHBIX KITMHAYECKHMX Coydasx .

AKTYyanbHOCTb BHEIPEHUS MEAUIIMHCKHUX [IU(PPOBBIX TEXHOJIOTUI HAIJISAIHO MPO-
JIEMOHCTPHPOBAaHA HA MPUMEPE IKOHOMUUECKON COCTABIISIIOIIECH pa3BUTHS TPaHCTpa-
HUYHOTO 37]paBooxpaHeHus. Tak, Mo JaHHBIM aBTOPOB Jokiana «llepcrnekTuBbl riio-
0anpHOTO 3/[paBOOXPAHEHHS PAaCXOIbl Ha 3/ipaBooxpaHeHue k 2024 roay yBenuyarcs
Ha 4 % u coctaBsaT 10,6 TpiH 1071. 3aTpaThl HA CTAIMOHAPHYIO, aMOYJIaTOPHYIO B CKO-
pyro momornis B Poccum, 1o omeHKe AHAIUTHYECKOTO KPEAUTHOTO PEUTHHTOBOTO
areatctBa (AKPA), Beipociu outu B 2 pa3a. [1o omieHKe TeXHOIOTnYecKo KOMIaHUU
B 00JIaCTH OAJIEPXKKHU MPUHATHS BpaueOHbIX pernenuii «K-Ckaii», HHBECTHUIIMU B POC-
cuiickoe mU(pPoOBOE 31paBOOXpaHEHHE BHIPOCIHM Oojee 4eM B 3 pa3a M COCTAaBUIIU
45,9 MItH /1011., @ UHBECTUIMH B cepe TeNEeMEIUIIMHCKOTO 00CTYKHBAHUS COCTABUIIH
44 %. OcHoBHas 10151 UHBECTUPOBaHUs komnanued Doc+ B pazmepe 1 MitH 1011, ipu-
xoautcs Ha pasButue MM-cepBuca s mpoBepky MEAUIIMHCKUX KapT, hormaom HTU
B pazmepe 180 muH pyO. B pa3BuTHE MpoeKTa B 00JaCTU PAJAUOJIOTUUA U OHKOJIOTUHU
«Ilenbey, komnanuen «MHTENIOMKIK» B pazMepe 160 MitH pyO. B pa3BUTHE UCCIIEI0-
Banuit Botkin.Al. (Vladzimirsky, 2016). [IpuBeneHHble TaHHbBIE ABISIOTCS OAHUM U3
HaIpaBJIeHUH TII00ATFHOTO COTPYIHUYECTBA B TPOBEJACHUN COBMECTHBIX OMOMEIH-
UHCKHX HCCIIEI0BAHUI, Pe3yJIbTaTOM KOTOPBIX CTAHOBSTCS TPAHCTPAaHUYHBIE TEXHO-
JIOTHYECKHE Pa3pabOTKH HHU(POBOTO 3PaBOOXPAHEHHUS. DBOIIONHS TPAHCHAIMOHAb-
HBIX OMOMEIUIIMHCKUX YCITYT CIIOCOOCTBYET MOBBIMIEHUIO JOCTYITHOCTH M dPPEKTUB-
HOCTH WH(POPMALMOHHOTO 3PAaBOOXPAHEHHUSI, SIBIISIOUIMMHUCS 3HAYMMBIMH HarpasJie-
HUSIMHU Pa3BUTHSI COLIMAILHOTO FOCYAapCTBa.

! Poccuiickue TeaeMenUIMHCKUE TIPOEKTHL. Pesxum moctyna: https://zdamsam.ru/a56316.html (nata o6pamie-
Hus: 22.02.2022).
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CaMOCTOSATEBHBIM H B TOJIHOW Mepe He W3YYCHHBIM HaIlpaBIIEHUEM B 00JIACTH
r7100agbHOr0 HU(POBOrO 3/IPAaBOOXPAHEHMS SIBJISAETCS TPAHCTPAaHUYHASI TeJIeMelu-
[IMHA, XapaKTepU3yIomascs Kak OKazaHHe MEIUIIMHCKOM TIOMOIIN C UCTIOIb30BaHUEM
MH(POPMAITMOHHBIX ¥ IU(PPOBBIX TEXHOJIOTHH 3a TIpeieNiaMu TpaHull rocynapctsa. [lo-
sBUBIIAsACS B 60-€ I'T. TPOIIJIOTO CTOJNETHS B BUJIE ICHXHATPHIECKOTO TEJICKOHCYIBTH-
poBanus B CIIIA u aktuBHO npumensiBiiasics B Hopseruu, ®unnsaauu, [1IBenun, B
Poccun nocne 3emnerpscenus B Apmenun B 1988 romy u B3pbIBa ra3zonpoBoja B
1989 rony B Ye nns okazaHusi He3aMeITUTEIHHOU MEIUIIMHCKOW TTOMOIIH, B HACTO-
SIee BpeMs TeJIeMeIUIIMHA TTOTyYHIIa IMTHPOKOE pACIpPOCTPaHEHHE B BUIE PA3TMUHBIX
MHHOBAIIMOHHBIX HAMPABJICHUNA: AJIEKTPOKapanorpadun, Teepaaroioruy, TeIenarTo-
JIOTUH, TEeJIEACPMATOJIOTHH, TEIICHEBPOJIOTHH, TEICTICUXHATPUH, TENEXUpyprun (podo-
TOXUPYPTHUH), TEJIEUHCYJIbTE, TECaHECTE3HOTOT HH.

3HayeHHe UCKYCCTBEHHOI0 HHTEJLIEKTA
B TPAHCTPAHUYHOM HH(POBOM 31PABOOXPAHEHUH

JpyruM 3Ha4UMBIM U MacIITaOHBIM HAIpaBIIEHUEM TPaHCTPAHUYHOTO HU(PO-
BOTO 3/IpaBOOXPAHEHMsI SBJISIETCS MCKYCCTBEHHBIM MHTEIEKT, MOSBUBIIMICA B
1956 rony, 6naronaps Jlx. MakkapTu®. BceMupHas OpraHu3allis 3paBOOXPAaHEHHS B
cBoeM Jfokiajae oT 28.06.2021 mo pesynbpTaTaMm ABYXJETHUX HCCIEIOBAHWUN CBs3ala
MEPCTIEKTUBBI €r0 JAJbHEHIIEro pa3BUTHS C COOJIIOJIEHUEM STHYECKUX MPHUHIIUIIOB
MEXYHapOJIHOTO IIPaBa M KOHCTUTYLIMOHHBIX MTPaB YeJIoBeKa: odecredenne oe3omac-
HOCTH Y€JIOBEKa, 3alIUTON MEePCOHATBHBIX JAaHHBIX, HACTYIUIEHUE OTBETCTBEHHOCTH 3a
HapylIeHHEe NpaB YeJoBeka B cdepe HH(YOPMAIIMOHHOTO 3PaBOOXPAHEHHS, JOCTYII-
HOCTb U MOHATHOCTH U(PPOBBIX pa3pabOTOK I MAIIEHTOB, OIIEHKA 1 MOHUTOPUHT
TIPaKTHYECKOrO IIPUMEHEHHUS HCKYCCTBEHHOTO HHTENIEKTa®. YKa3aHHbIE OCHOBOIOA-
rarouue NpuHIUIb IBUINCH opueHTHpoM Aiia co3nanus B 2011 rogy B Poccuu Kon-
[ENINU NHON rOCyIapCTBEHHON MH(OPMAIIMOHHOI cHCTEMBI B cepe 31paBooxpa-
HeHus u nosBeHus B 2016 rogy npoekTta «NEKTPOHHOE 3IpaBOOXpaHEHHe»?, a uc-
M0JIb30BaHNE B MOCKOBCKOM IIEHTpPE TeJIEMEUINHBI 4aT-00Ta OBIJIO BBICOKO OI[EHEHO
nupektopoM EBpomeiickoro peruonansHoro 0topo BO3 Xanc Kirore B cenTsiope
2020 roza’. Mcrnonb30BaHKe HCKYCCTBEHHOTO HHTEJLIEKTA B OMOMEMIIMHE TTO3BOJIAET
pa3BUBaTh WHHOBAIIMOHHBIE TEHIEHIMH B cdepe 37paBOOXpPAHEHUU Ha TMPAKTUKE,
B YAaCTHOCTH, B ()apMOKOJIOTHH, U3YyYEHUH CTPYKTYpbI Oeka, reHeTHuKe, ononHpopma-
tuke, poborusanmm (Tikhomirov & Nanba (eds.), 2019). Bueapenue poOGoTOB
yK€ CerojiHs MOIy4YWIO IIMPOKOe pacmpocTpaHeHue B Poccum, ¢ nmpuMeHeHuem

2Otkyna B3sncst TepmuH «UckycetBennsiii Mutennekr». Pexum poctyma: hitps://dzen.ru/media/aigent/
otkuda-vzialsia-termin-iskusstvennyi-intellekt-5be403452bcd7400aa4577d6 (mata obpamenus: 22.02.2022).

3 BO3 ny6suKyeT nepsblil 1100a1bHbIH 10K 06 HCKYCCTBEHHOM MHTEILIEKTE B chepe 3ApaBOOXpaHEHH s 1
6 PYyKOBOISIIIMX HPHHIHUIIOB Pa3pabOTKH W HCIOJIb30BAaHUS COOTBETCTBYIOIIHX WHCTPYMEHTOB. Pexum 1o-
cryna: https://www.who.int/ru/news/item/28-06-202 1-who-issues-first-global-report-on-ai-in-health-and-six-
guiding-principles-for-its-design-and-use (nara oopamenus: 22.02.2022).

4 VrBepxkeH MNacropT IPUOPUTETHOTO IMPOEKTa «DJIEKTPOHHOE 3/PAaBOOXpaHEHHe». Pexum jpocryma:
http://government.ru/projects/selection/634/25714/ (nata odpamienus: 22.02.2022).

5 Tlog BmnewarnenueM: B BO3 OIEHWIM MOCKOBCKHH LEHTp TesleMeAMLUuHbl. Pexxum pocryna:
https://ren.tv/news/v-rossii/751791-pod-vpechatleniem-v-voz-otsenili-moskovskii-tsentr-telemediiny ~ (mara
obpammenus: 22.02.2022).
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aBToMatu3upoBaHHo# cuctembl Med Link, po6oToTn3rpoBaHHBIX TIPOEKTOB « TpeThe
mHuenue», TeleMD, Botkin. Al (Fedotovskikh (ed.), 2018:21—24), B CILIA po6oThI-
xupypru STAR, Medtronic, da Vinci®, nckyccrBennbiii untemekr IBM Watson,
OCYIIECTBISIOMNA JAUArHOCTUKY OHKOJOTHYeCKHUX 3aboneBanuii moutu co 100 %
TOYHOCTBIO .

Takxum 006pa3om, Ha CETONHSAUIHHUM JIEHb II100ATBHBIE UCCIEI0BAaHUS POOOTOTEX-
HUKH, Kak B Poccnn, Tak u 3a pyOekom, CBOIATCS K YETHIPEM HaAIIPABICHUSAM: XUPYP-
T'Hsl, AMarHOCTUKA, KOHTPOJb, peabmiutanus. B To jxe Bpems, kak B Poccun, Tak u B
3araJHOEBPOIEHCKHUX CTPaHaX HEYPeryJInPOBaHHBIMU OCTAIOTCS TPOOJIEMBI SKCTEPPHU-
TOPUATBHOTO OKa3aHHUS TEJIEMEIUIMHCKAX YCIYT, B TOM YHCIIE OTCYTCTBUE €IMHOMN
KOHUEMINH OKa3aHus yCIyT B cpepe HHPOPMAITMOHHOTO 3ApaBOOXPAaHEHUs], HEJ0CTa-
TOYHAsl MPaBOBAasl PErIaMEHTAIUsl BOIPOCA 3alUTHl NMEPCOHANBHBIX JaHHBIX, OTBET-
CTBEHHOCTH POOOTOB, ’THUECKHE BOMIPOCHI, OTCYTCTBHUE A((HEKTUBHOTO 3aKOHOIATEIh-
CTBa, COZIEPIKAILETrO CHEelMaIbHble HOPMBI O POOOTOTEXHHUKE, OTCYTCTBUE CHELHAIb-
HOM HOMEHKJIATYpHOH KiacCHPHUKAIUU poOOTOTeXHUKH. CyIIEeCTBYIOIIKE MPABOBHIE
PEKUMBI OKa3bIBAIOTCS HEOCTATOYHBIMHU ISl PETYJIMPOBAHHS OCTOSHHOTO OOHOBIIE-
HUs chep MPUMEHEHUsI UCKYCCTBEHHOTO MHTEIIEKTA.

EauHCTBEHHBIM YCIEIIHBIM U TIOJIE3HBIM HA HAIIMOHAJILHOM YPOBHE SIBJISIETCA 3a-
KOHOZAaTenbHbIH onbIT FOxkHOM Kopew, yBenmuuBImmii mpou3BoACTBO poO0TOB Ha 79 %
u npuHecunii crpane 6onee 4 mupa poa. (Cho, Jeong & Park, 2016), uro eme pa3
MOJTBEPKIAET HEOOXOAMMOCTh CUMOHMO3a TpaBa U OMOMETUIIMHBI, U PA3BUTHUSA, B
MEPBYIO OYEPEb, HALIMOHAIBHOTO 3aKOHOAATENbCTBA, TAPAHTUPYIOLIETO 3aAIIUTY KOH-
CTUTYLIMOHHBIX IIpaB U CBOOO/] IpaX/iaH, SBJSIOLIETOCs NEPBOM U OCHOBHOM CTYTIEHBIO
Ha MyTH TPAaHCHAIIMOHAIBHOTO COTPYIHHUYECTBA, 0€3 KOTOPOro MPUMEHEHHE HCKYC-
CTBEHHOTO HWHTEJUIEKTa B cepe 31paBOOXpaHEHHS SIBISETCS 3aTPyIHUTEIHHBIM.
CrnenyeT yuuThIBaTh HE TOJBKO TPAHCTPAHUYHBINH, HO U MEXIUCIUIUIMHAPHBIN Xapak-
Tep HH()OPMAIMOHHBIX OMOMETUITMHCKIX UCCIIEOBAHNHN, HE TTOTyYHBIINX IPABOBOTO
3aKpEeIUIEHNs] B CHELMAIbHBIX HOPMATHBHBIX MPABOBBIX aKTaX, YTO 3aTPyIHSET BO3-
MOKHOCTb MX MCIIOJIb30BAHUS B HAYYHBIX LEJSIX. Y HUKAIbHBIMU HOPMaMHU, TIO3BOJIS-
IOIIUMH PETYIHPOBATh MEKIUCIUITTMHAPHOE B3aUMOJICHCTBHIE Pa3IMYHbIX OTpaciie,
ABJIAIOTCS KOHCTUTYLIMOHHO-IIPABOBbIE HOPMBI-IIPUHIUIIBI, YYUTHIBAIOIIUE B TOM
Yyciie TpaHCTPaHUYHBIC AaCMEeKThl BHEIPEHHs WH(GOPMAIMOHHBIX TEXHOJOTUI
B CUCTEMY 3[IpaBOOXPaHCHUS.

B cBs3u ¢ aTM mpoOIEMBl TPaHCTPAHUYHOTO HHU(POBOTO 31PABOOXPAHEHHUS
HEO0OXOJMMO peliaTh, B MEPBYIO O4Yepeilb, HA KOHCTHUTYIIHOHHOM YpPOBHE, PyKOBO/I-
CTBYSICh MOJIOKeHUIMA OCHOBHOTO 3aKOHA TOCYJIapCTBa, UMEIOIIETO BBICIIYIO FOPH-
JTUYECKYIO CHIIy CHUCTEMEe HOPMATHUBHBIX MPABOBBIX aKTOB cTpaHbl. KoHcTuTyms, 00-
Ja/1asi BEPXOBEHCTBOM Ha TEPPUTOPUU TOCYIAPCTBA, MO3BOJISIET HCKIIOUUTH OCHOBHBIE
mpo0IieMbl B cepe b poBOTo 37paBOOXPAHEHNS, KacaloNIuecss HapyIeHNH KOHCTH-
TYLMOHHBIX MpaB rpakIaH Ha KU3Hb, HAa 3JJ0POBbE, 3ALIUTY MEPCOHATBHBIX JAHHBIX,
C YY4ETOM CTaHJAaPTOB MEXAYHAPOIHOTO MPABOBOIO PEryIHPOBAHHUS, YCTPAHUTD KOJI-
JU3UU B MTHPOPMAIIMOHHOM 3aKOHOIATEIHCTBE.

World robotics statistics. International  federation of robotics (IFR). Pexum mocTyna:
https://ifr.org/downloads/press2018/WR_Presentation_Industry and Service Robots rev 5 12 18.pdf (mara
obpamenus: 22.02.2022).

7News Release. IBM Watson Health Introduces New Opportunities for Imaging Al Adoption. Pexxum goctyna:
https://newsroom.ibm.com/2021-11-30-IBM-Watson-Health-Introduces-New-Opportunities-for-Imaging-Al-

Adoption (nara oopamenus: 22.02.2022).
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KoHCTHTYLIHOHHBIE OCHOBBI H MEKAYHAPOAHO-NPABOBbIEe NPUHIUIIBI
TPAHCTPAHUYHOI0 HU(POBOIo 3IPABOOXPAHEHUS
CPaBHHUTEIbHO-TIPABOBOMH aHAJIN3

C pa3ButneM MHPOPMAIMOHHBIX TEXHOJIOTUH KOHCTHTYIIMOHHBIC IpaBa Yeso-
BEKa, U, B IEPBYIO OUepeib, MpaBa Ha KU3Hb M OXPaHy 37I0POBbs, KaK B Pa3BUTHIX, TaK
U B Pa3BHUBAIOIIMXCS CTPaHaX, HEMUHYEMO OKa3bIBAIOTCS IO YTPO30i, MOSBISIOTCS
HOBBIE TIPOOENBl B anpoOalii MHHOBAIIMOHHBIX OMOMEIMIIMHCKUX HAINpaBICHUH, B
CBSI3M C YEM Ha HALIMOHAJILHOM YPOBHE OCHOBHOM 3a/adeil rocyJapCTB CTaHOBHUTCS
KOHCTUTYIIMOHHAS 3alllUTa MpaB TpaxgaH B cdepe HUPPOBOro 3ApaBOOXPAHCHHS
(Inyushkin, Inyushkin & Malyshev, 2021).

Heo0OxonumocTh pa3perieHns ClIoXUBILINXCS TPOOJIEM B pa3IMUHBIX OTPACIEBBIX
cdepax HHYOPMAIIMIOHHOTO TPABOBOTO PErYIMPOBAHUS TPEOYyeT eAMHON KOHCTUTYIIH-
OHHO-IIPAaBOBOM perjaMeHTalnuu U (popMUPOBaHHUS KOMIUIEKCHOTO I0X0/1a, yUUThIBA-
IOLLETO!

— HEOOXOIMMOCTh BHEAPEHUS MPUHITUIIOB KOHCTUTYIIMOHHOTO TIpaBa B chepy
IU(POBOTO 3/IpaBOOXPAHEHUS HA OCHOBE (hopMupyroIeics cy1e0HON MPaKTUKH MeX-
JlyHApOJIHBIX 1 HAIMOHAJIBHBIX CYOB,

— KOppeJSIUY HAIMOHAIBHOTO U MEKAYHApOTHO-TIPABOBOT'O aCIIEKTOB HH(OP-
MalMOHHO-LIU(PPOBOrO MPOCTPAHCTBA,

— TIOSIBJICHUE HOBBIX (DOPM peasin3aliii OCHOBOIIOJIATAIOIINX ITPAB YeJIOBEKa.

B To xe Bpems I'.E. PoiitGeprom mnpu uccieoBaHiH JAHHOTO BOIMPOCA MPHUBE-
JICHbl apryMEHTUPOBAaHHbIE JOBOJIbI, YTO BCE PUCKU B 00JacCTU LU(POBOro 34paBo-
OXPaHEHMsI B OCHOBHOM CBOJTCS K HEHA/JIEKaIlleMy TE€XHHYECKOMY OCHAIEHHIO;
HKOHOMMYECKHM M IPABOBBIM aCHEKTaM B yCJIOBUSAX OTCYTCTBHS KOHTPOJISA 3a OKa3a-
HUeM TeleMeTuirHcKuX yenyr. Eie B 2009 roay ¢ 1esbio OIleHKY peaanu3aliy TpaHc-
HaIMOHAJIHBIX POEKTOB B chepe NHPOPMAITMOHHOTO 3/[PaBOOXPAHEHNUS, B YACTHOCTH
OKa3aHUs TENEMEIULMHCKUX YCIyI, B Pa3BUTBIX M pa3BUBaromMxcs crpaHax BO3
Obuta co3maHa [oGaibHass oOcepBaTOpHs MO AIIEKTPOHHOMY 3PaBOOXPAHCHHUIO.
CornacHO aHHBIM, MPEAOCTaBICHHBIM 3TOW OpraHu3aluel, MPOBOAMBILEH HCCIeN0-
BaHue B 114 crpanax, mpoOieMbl pa3BUBAIOIINXCS CTpaH B cepe nH(HOPMALIMOHHOTO
3/IpaBOOXPAHEHMs CBOJATCS K BBICOKOM CTOMMOCTH, OTCYTCTBHIO KBaJIM(ULIUPOBAH-
HBIX MEIUIMHCKUX PaOOTHHKOB, OTCYTCTBUIO TEXHHUYECKHUX BO3MOXKHOCTEW, B TO
BpeMsl KakK MpoOJeMbl Pa3BUTBIX CTPaH HOCSIT «IIPAaBOBOI» XapaKTep U CBSA3aHbI
C 3alIUTON NMEPCOHAIBHBIX JaHHBIX NanueHToB. IIpu aTom Tonbko B 30 % cTpaH neu-
CTBYIOT areHTCTBA [10 Pa3BUTHIO TerneMeIuuuHbl, B 50 % yKka3zaHHbIE areHTCTBA OTCYT-
CTBYIOT, K Pa3BUTHIO HH(POPMALIMOHHOTO 3/JPaBOOXPAHEHUS TOCYJapCTBA IPUBJIEKAIOT
HayuHble yupexaeHus, octapmuecs 20 % mpoBOIAT HAyYHbIE MCCIEAOBAaHUS B 3TON
00acTH, aHATU3UPYS HAYYHBIC Ty OTHKAIIHH.

B cBsi31 ¢ 3TUM MHOTUMU POCCUHCKUMH YY€HBIMH, B YacTHOCTH, T.5. XaOpuesoit,
BBICKA3bIBACTCS ONPABIaHHAS TOYKA 3PEHUS O MOSBICHUU HOBBIX OOIIECTBEHHBIX OT-
HOIICHUH, HE MOTYYHBILIUX JJOJDKHOTO MpaBoBoro peryiuposanus (Khabrieva, 2018),
B pe3yJIbTaTe Yero BO3HUKAET psiji MpobiieM IN100aIbHOTO XapakTepa, TpeOyoLuX pas-
pelleH!s] Ha 3aKOHO1aTeIbHOM YPOBHE.
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1. OrcyTcTBUE €IMHOM TPaHCTPAaHUYHON MOJENN NPUBJIECYEHUS K OTBETCTBEH-
HOCTH 3a Bpel, IPUUMHEHHBIN MAlMEHTy B XOJ€ MPEI0CTABICHUS TeJIeMeIULIUHCKUX
YCIIYT C HUCTMOJIb30BaHUEM MCKYCCTBEHHOTO MHTEJUIEeKTa (Toiabko ¢ 2000 mo 2013 rr.
B CIIIA Obu10 3adukcupoBano 144 ciayyasi ¢ TeTallbHBIM UCXOJIOM B CITy4asiX UCIIOJb-
30BaHusl pOOOTUTU3MPOBAHHBIX CUCTeM B xupypruu) (Alemzadeh, Iyer, Kalbarczyk,
Leveson & Raman, 2016).

2. OrtcyTcTBHE €IMHOTO HAHAIMOHAIBHOTO 3aKOHOIaTeNIbHOTO aKTa, YIUTHIBA-
IOIIETO MPOOJIEMBl OKa3aHHUs TPAHCHAIIMOHAJIBLHON TeJIeMEIUIIMHCKOMW TOMOIIHU B pas-
HBIX FOPUCIUKIUAX (OTBETCTBEHHOCTh Bpaueil, mepeaaya MepCOHATBHBIX ITAHHBIX,
BOTIPOCHI JIMLIEH3UPOBAHHUS, CTPAXOBAHUS PUCKOB).

3. OrtcyTcTBUE €AMHOTO CETEBOTO MPOCTPAHCTBA 7Sl IPOBEACHMSI TPAaHCT paHHY-
HBIX TEJEKOHCYIbTALIUMI.

4. OrtcyTcTBUE €AMHBIX CTaHJAPTOB OLIEHKH, KaK CEpBUCHOM COCTaBIIAIOLICH,
TaKk ¥ MEAUIUHCKON COCTaBIIAIOIIEH TEIEKOHCYIbTAIllMM Bpaya, A0 MOCTAaHOBKH JHa-
rHO3a MalUeHTY.

5. OTtcyTcTBHE KOHTPOJS 32 HCIIOJNIB30BAHUEM DJIEKTPOHHBIX MEIUITUHCKUX
KapT, COAEPKaIMX HEMOIHYI0 HHPOPMAIUIo 00 NCTOpUN OO0JIe3HH MallUeHTa.

6. OTcyTCTBHE CHCTEMHOTO MOJIX0/1a B BOTIPOCE TPAHCHAIIMOHAILHOTO B3aUMO-
JEHCTBUS MEXKIY BpauaMH, a TAK)KE MEXK/Ty BPAuOM U IALUCHTOM.

7. DOtnyeckue NpoOIeMbl, BO3HUKAIONINE MPHU MPOBEICHHH TPAaHCHALMOHAIb-
HBIX TEJIEKOHCYJIbTAIUI, OTCYTCTBUE PETIIAMEHTOB MOBEJACHHS METULIMHCKUX COTPY/I-
HUKOB IMPH NPOBEACHUU TUCTAHIIMOHHBIX KOHCYJIbTALUNA C MCIOJIB30BAHUEM HCKYC-
CTBEHHOT'O UHTEJJIEKTA.

8. Kanposslii u puHaHCOBBIN neUIUT B chepe mudpoBoro 31paBoOXpaHEHHS.

9. OrtcyrcTBHE MOJEpPHU3aLUHA TEXHUYECKON COCTABIISIIONICH TeleMeIULIUHBI,
B TOM YHCIJIE JJIS OLEHKH pe3yJbTaTOB JICUeHHs JHMOO0 M3MEHEHMs Kypca Teparuu.
A Tak>Ke UCIOJIb30BaHNE MAIMEHTAMH HECEPTH(PUIIMPOBAHHBIX TEXHOJIOTHIECKHX pa3-
pabOTOK /17151 MOHUTOPHHTA COCTOSIHHS 3JOPOBBSI.

W3ydenne BIMSAHUS YKa3aHHBIX MTPOIECCOB HU(PPOBU3AIMH HA KOHCTUTYLIMOHHOE
NPaBO C MO3MUILUHU PEAbHOCTH SBJSIETCS HanOojee MpOorpecCUBHBIM, TaK KaK MHOTO-
YHCJICHHBIC HApyIIEHHsSI KOHCTUTYIIMOHHBIX NPaB IrpaxkaaH B cdepe mudpoBoro 3apa-
BOOXPAHEHUS CBUIETENbCTBYIOT O HEOOXOAMMOCTH HHTETPAIIM TPOLECCOB U(PPOBU-
3alliy U KOHCTUTYIMOHHOTO Tpasa. [Iporeccsl mudpoBu3anuu U KOHCTUTYLIHOHHOE
IIPaBO B3aUMOCBSI3aHbI U IOCTOSTHHO BOJIIOIMOHUPYIOT, B PE3YJIbTaTe YETO HACTYAeT
9pa MpaB YETBEPTOTO, MATOTO U MIECTOTO MOKOJICHUN U pa3BUTHUS WH(OPMALMOHHON
OMOMEIUIINHEL.

[MudpoBuzanus KOHCTUTYIITMOHHOTO TIPABOBOTO PErYJIHMPOBAHUS TOJTYYHIIa CBOE
pacrpoCcTpaHeHHE C HCIOJIB30BAHUEM TEPMHUHA «IU(PPOBON IMOPTPET JIHYHOCTHY,
SBIISIOIIMIACS aHAJIOTOM JIMYHOTO CTaTyca IpakJaHWHA W TO3BOJISIONINHA CHCTEMATH-
3UpOBaTh HMH(OPMAIIHIO O YEIOBEKE C MPUMEHEHHEM HH(POPMALMOHHBIX TEXHOJIOTHUH,
B TOM YHCJIE, O €T0 COCTOSHUH 3710POBbSA’.

8 Maposam INnanueea. TIOP: «uudposoii moprper» nossutes y 80% poceustn k 2025 romy. 27.09.2018. Pexum
nocryma: https://www.pnp.ru/social/pfr-cifrovoy-portret-poyavitsya-u-80-rossiyan-k-2025-godu.html  (mara
obpammenus: 22.02.2022).
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3a py0exoM BOIPOCHI HCKYCCTBEHHOT'O MHTEIUIEKTA PETYJIUPYIOTCS, B OCHOBHOM,
CHenuaIbHBIMM HOpMaMHU O TEJIEMEIULHHE, B YaCTHOCTH, B I'epMaHUM AEUCTBYIOT
3aKOoH O 3alUTEe MEPCOHANBHBIX JaHHBIX, UCIONb3YEMBIX B TeJIEyClIyrax, U 3aKOH
0 TemekoMMyHHKanuax’, B Wramum — Jlekmapanus o mpasax B MHTepHere
2015 roma'®, Bo ®panmuu — 3akon o mudpoBoii pecriybmmke!!. BmecTe ¢ TeM, 1o 1aH-
HeIM EBponeiickoro corosa'?, Hamexariero 1eTaabHOrO IPAaBOBOTO PEryIMpPOBAaHHUs
Ha HAIMOHAJIHHOM YPOBHE B 3aIaIHOCBPONIEHCKUX CTpaHaX MPOOJIEMbI TpaHCTPaHUY-
HOTO MH(OPMAIIMOHHOTO 3/IpaBOOXPAaHEHUS HE TIOIY4HJIH, B CBs3U ¢ 4eM [Ipencenare-
nem Konctutynmonsoro cyzaa B.Jl. 30pbkuHBIM BbICKa3aHa apryMEHTHPOBAaHHAs MO-
3ULIMA, YTO B JIIOOOM M3 HampaBiIeHUH HHU(POBU3AIMM HCXOJHBIM OPUEHTHUPOM
JIOJKHBI CTATh KOHCTUTYLMOHHbIE IPMHIUIBI ¥ HOPMBEI'>,

OTtaenpHBIE HAIlpaBJIEHUS TPAHCTPAHUYHOTO IU(PPOBOrO 3paBOOXPAHEHUS IO-
Tyunnu npaBoBoe 3akperuieHue B KonBeHuum Coseta EBpombl 0 mpecTymHOCTH
B kuGeprpoctpancTse 2001 rona'!, Konpenmu o 3ammTe GU3HUIECKHUX JINIL IPH aBTO-
MaTH3UPOBaHHOHN 06paboTKe NepCOHANbHBIX JaHHbIX 1981 roga'®, EBponeiickoii KoH-
BEHIIMH O 3alUTe MpaB YEJIOBEKa M JIOCTOMHCTBA YEJIOBEKAa B CBS3HM C MPUMEHEHHUEM
JMOCTHXEHUH OMOIOruy 1 MeauiuHbl 1997 roma's.

OCHOBHBIMM TPHUHLUUIAMH, YCTAaHOBJICHHBIMH B YKa3aHHBIX MEKIYHapOIHBIX
JOKYMEHTaX, SBJISIOTCS: IPUHLIUI HEJOMTYCTUMOCTH 3aMEHBI HH(POPMALIMOHHBIMU OT-
HOIICHUSMHU CYLIECTBYIOIIMX OTHOIICHHM MEXAY BPadyoOM W MALMEHTOM, NPUHLHUII
CBOEBPEMEHHOCTH, TOCTOBEPHOCTH U KOH(PHUIECHIUAIBHOCTH WH(GOPMAIIUH; TPUHIIHIT
HOPMAaTUBHOTO OOOCHOBaHMsI MPEAOCTABISIEMON WH(pOpPMALUs Ha CalTe; MPUHIIMIIBI
YEeTKOW NpaBOBOH, (PMHAHCOBOM M TEXHWYECKOW apryMEHTAIMH; MPUHIIMIT o0ecTeye-

9 TDDSG — Teledienstdatenschutzgesetz. Gesetz iiber den Datenschutz bei Telediensten, 1997. Pexum
nmocryma: https://www.umwelt-online.de/recht/anlasi/tddsg_ges.htm (mara: 03.03.2022).

1 Yranpsauckuli MapiaMeHT NpPHMHSU JEKIApalyio [paB Mojb3oBarens Wureprera. Pexxum pocryma:
https://keep-intouch.ru/kit-news/2015/08/mews_2015-08-07 19 _italyanskiy-parlament-prinyal-deklaraciyu-
prav-polzovatelya-interneta.htm?ysclid=lbthn130k1937049192 (nata: 03.03.2022).

" ©panuus. 3akon Ne 2016-1321 or 7 okrabps 2016 r. «O uudposoit pecnybmuke». Pexum mocTyma:
https://wipolex.wipo.int/ru/legislation/details/16380 (mata: 03.03.2022).

12 Report on EU state of play on telemedicine services and uptake recommendations. Document No. D7.1.2,
version v0.5. Joint Action to support eHealth Network. Submitted as information to the members of the eHealth
Network at their 12th meeting on 28 November 2017.

13 Unrepuer-unrepssio ¢ B.J1. 3opskunnm, pencenarenem Koncturyrmonroro Cyna PO: [esrensrocts KoHeTH-
tymmonHoro Cyna P®. Pemenus, npoGnembl M mnepcriekTuBBL PexxnM moctyma: http://www.consultant.ru/
law/interview/zorkin3 (mara: 03.03.2022).

14 KougeHius 0 npecTynHOCTH B cdepe KoMnbroTepHoi uupopmannn ETS Ne 185, Bynanemr, 23 HosGps
2001 r. Pexxum moctyna: http://base.garant.ru/4089723 (nata obparuenns: 03.03.2022).

15 Konpenius o 3amure pU3HYECKUX JIMIL IPH aBTOMATH3MPOBAHHOM 00pabOTKe IIEPCOHAIBHBIX JaHHBIX (3a-
kitodeHa B T. CtpacOypre 28.01.1981) (Bmecte ¢ [Tonpaskamu k KoHBeHIMu 0 3ammure GU3NIECKUX JHL TPH
aBTOMATH3UPOBaHHON 00paboTke mepconanbHBIX faHHBIX (CICE Ne 108), mo3BosIOMMMH IPHCOESTIHEHNE
eBpOIeHCKIX coobmmecTs, mpuHATHIME KomureTroM MunnctpoB B CtpacOypre 15.06.1999). Pexum nocryma:
https://www.consultant.ru/document/cons_doc LAW 121499/?ysclid=lbfilewig6646913270 (nmata oOparie-
Hust: 03.03.2022).

16 Convention on the Protection of Human Rights and Dignity in connection with the Application of Advances
in Biology and Medicine: Convention on Human Rights and Biomedicine: adopted on April 4, 1997 // Council
of Europe. Series of European treaties — No. 164. Pexxum goctyna: https://rm.coe.int/168007d004 (Pexxum
nocryma: 03.03.2022).
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HUs MHQOpMALIMOHHON 0€30NaCHOCTH; IPUHIIMIT HEOOXOAUMOCTH Pa3BUTHS HH(pOpMa-
LIMOHHBIX TEXHOJOTUI BO Bcex cepax KU3HU 00IecTBa. YKa3aHHbIE MPUHLIUIIBI SB-
JISTFOTCSL TIPABOBBIM aHAJIOTOM KOHCTUTYLIMOHHOTO DPETYJIUPOBAHUS U 3aIUTHI €cTe-
CTBEHHBIX IIPaB YeJIOBEKa.

Hecmortps Ha To, yTo KoHcTuTymus Poccuiickoit @enepaiiii He COAEPKUT MOHS-
TUH «uHGOPMATH3AIUD) U «ITUPPOBU3ALIN», €€ HOPMBI-IPUHIIUITBI OTIPEIEIISTIOT 0C-
HOBHBIC HANPABJICHUS PAa3BUTHsI TOCYIaPCTBEHHOH MOJIMTUKU B 3TOW cdepe, KOHKpe-
TU3UPOBAHHBIE B IOKYMEHTAX CTPATErMUECKOT0 U MEKIUCLUITIMHAPHOTO XapaKTepa,
a ¢ IPUHATHEM MTONPaBOK K cTathe 71 Koncrutynuu Poccuiickoit @eneparuu B chepe
nH(pOpPMAaTU3AIIUN, OTHOCSIIUX BOIPOCH HH(MOPMAIIMOHHONW O€30MacHOCTH K Tpell-
MeTy BeneHus Poccuiickoil @enepanny, Kak BaKHEWIIEMY HAIPaBICHUIO Pa3BUTHUS
MH(OPMAIOHHOTO OOIIECTBa, 3HaUYeHHe IUPPOBOTO 3APABOOXPAHEHHS BO3POCIO' .
OueHrBasi BaKHOCTh MPUHATHUS MONPABOK B 3TOM HarpaBieHuu, [Ipesunent Poccuii-
ckoit ®eneparnuu B.B. [Tytun o6paTiii BHUMaHue Ha HEOOXOAMMOCTH IPABOBOIO pa3-
pelIeHUsT HOBBIX Mpo0JeM, BO3HUKAIOUINX C Pa3BUTHEM MH(POPMAITMOHHBIX TEXHOJO-
ruif, B ToM umcie B chepe nHbOpMaIMOHHOM Ge3omnacHocTr ',

3apyOeKHBIM 3aKOHOZATENEM 33aJaH €IUHBIN BEKTOP IPABOBOTO PETYIMPOBAHUS
BOMPOCOB U (PPOBOTO 3APaBOOXPAHEHUS B CIIEIUAIBHBIX OTPACIEBBIX HOPMAax Mpasa.
Enunbivu g Poccnn 1 3anaiHOEBpONEHCKUX CTPAaH OCTAOTCS M MPUHIIMIIBI IPAaBO-
BOI perjiaMeHTallid BONPOCOB OKa3aHMs TPAHCTPAHUYHOW TEIEMEAULIIMHCKOM MO-
MOIIH: JOCTYITHOCTh, KOHPHUIECHIIMATBHOCTh, CHCTEMHOCTb.

B TO ke Bpems npHu 3aMMCTBOBaHMHU OIbITA MPABOBOTO PErYIMPOBAHUS U pa3pe-
HICHHSI BOIIPOCOB IKCTEPPUTOPUATLHOCTH HENIb3s1 UCKITIOUUTh U3 BHUMAHUS PAa3IAYMs
B IIPaBOBBIX cucTeMax Poccun u 3apyOeHBIX CTpaH, KOorja Cy1eOHbIe pEIIeHUs CTpaH
o011ero mpaBa yuuTHIBAIOTCS, a CyJJeOHbIE PELEIEHThI CTPaH ¢ aHAJIOTUYHOM ITpaBo-
BOM CHCTEMOI UTHOPUPYIOTCH.

OCHOBOIIOJIArAIOIIMM B PACCMAaTPUBAEMOM BOIIPOCE SIBJIIETCS MEKIUCIMILIINHAD-
HBIH XapaKTep MPaBOBOTO PEryIUPOBAHHS HU(PPOBOTO 3APABOOXPAHEHUS, UHTETPUPY-
IOIETO B ce0e TOCTHKEHUS] OMOMETUIIMHBI, TIOJINTOJIOTUH, TICUXOJIOTHH, SKOHOMHKH,
COIIMOJIOT U, KHOEPHETHKH, UH()OPMATHUKH, 00BEANHEHHE KOTOPBIX JOJKHO IPOUCXO-
JIUTh HA KOHCTUTYLIMOHHOM YPOBHE B OCHOBOINOJIararimx HopMax-npuHiuunax Kon-
CTUTYyLMH. Pe3ynbTaToM CHHTE3a MPaBOBBIX U HEMPABOBBIX HAYK SIBISIETCS PAa3BUTHE
HAYYHBIX HCCIIEJ0OBAaHUN U UX anpoOalys, NO3BOJISIONIAs HCKIIOUNTh HETaTUBHBIE TT0-
CJIEJICTBUS U YUECTb MOJOKHUTEIbHbIE CTOPOHBI BIUSHUS HAa O0IIECTBEHHBIE OTHOIIIE-
HUSL THPOPMAIIMOHHBIX TeXHOIOrHii. CHMOMO03 KOHCTUTYIIMOHHOTO MTpaBa U Ouomenu-
[IUHCKUX MCCIICJIOBAHUN C yUETOM MPUMEHEHHSI WH(POPMAITMOHHBIX TEXHOJOTHH 103~
BOJIUT MOJIEPHU3HPOBATH OKa3aHWE MEIUIMHCKHUX YCIYT W HCKIIOUNTH HAPYIICHUS

17 Koncrurymus Poccuiickoii denepannu: mpuHATa BCEHAPOIHBIM rojocoBaHneM 12 nekadps 1993 r. ¢ uzme-
HEHUSIMH, OOOPEHHBIMHA B X0z obmepoccuiickoro romocoBanust 01 utonst 2020 r. // OdunuanbHbI HHTEP-
HEeT—TOpTan TpaBoBoil uH(opmanuu. Pexum goctyma: http://www.pravo.gov.ru (m1ata oOparieHus:
03.03.2022).

18 3acenanune Coera Besonacnoctu. IIpesuent nposen B pexuMe BuaeokoH(peperuun 3acenanue Cosera
be3onacHocTH, B X016 KOTOPOTr0 paccMaTpuBalICs NPoeKT «OCHOB rocynapCTBEHHOM MoauTuku Poccuiickoit
Denepanuu B 001aCTH MEXIyHApOJHON HHPOPMAaLMOHHOI Oe3omacHocTi». 26 mapta 2021 r. Pexxum noctyna:
http://www kremlin.ru/events/president/news/65231 (nara oopamenus: 03.03.2022).
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KOHCTUTYLIMOHHBIX ITPaB I'pax/iaH B cepe 3apaBooxpanenus. [lpu ycnoBuu Tpancrpa-
HUYHOT'O B3aUMOJIEUCTBHUS TaKOM CUHTE3 BO3MOXKEH MPH CO3JaHUH €IUHON U POBOI
OHJIAWH-TIAT(GOPMBI, TOCTYIMHONH HA MOCTOSHHOW OCHOBE JUIS MOJYYEeHUS IOpUIrye-
CKHX U TeIeMeIUIMHCKUX KOHCYIbTallMii B HECKONBKUX IOpHCAUKIHMAX'®, a Takxke
€IMHOW MEIUIMHCKOW U IOPUINYECKOM TEPMHUHOJIOTUY, IPUMEHIEMON B Pa3iINYHBIX
CTpaHax.

MexayHapoaHble HOPMaTHBHO-IIPaBOBBIE aKThl B KaueCTBE OTBETCTBEHHBIX 32
BBIOOp HAITMOHAILHOW CTPAaTEeruy BHEIPEHUSI HH(OPMAIIMOHHBIX TEXHOJIOTHH B chepy
3PaBOOXPAHEHHUsI OIPENENAIOT MPAaBUTENBCTBA T'OCYNAPCTB, YUYHUTBIBAas HEOOXOIH-
MOCTb MOBBIIIEHUS! KBaM(UKALKUN KaJIpOBOTO MEpCOHalla B TOCYAAPCTBEHHBIX YHU-
BEPCUTETAX U HAYYHO-UCCIEA0BATENbCKUX LIEHTPaX.

MunuctepcTBoO 30paBooxpanenus Poccniickoit denepaiu, OLEHNBAsI BAXKHOCTh
BHeJpeHus: nudpoBoro 3apaBooxpaneHus, uznano I[Ipukaz «O0 yTBepkaeHUH TO-
psAlKa OpraHu3aliy U OKa3aHWs MEIWLMHCKOW IMOMOIIM C MPUMEHEHUEM TeleMEaU-
LMHCKUX TexHonoruii»*’, B 2016 roxy unuuuposano popmuposanue denepanibHoii
TEJIEMEIUIUHCKON CHUCTEMBI, KOTOPYIO B HACTOSILIEE BPEMS UCIOJB3YET YK€ OKOJIO
70% peruoHOB cTpaHsbl, a Takxke co3nanue B 2017 rogy rocy1apcTBEHHOM TPOrpaMMBI
«Pa3BuTHE 31paBooxpaneHus»>' . [IpUBeIeHHbIE BEOMCTBEHHBIE M IPOrPAMMHbIE J10-
KYMEHTHI CBUETENBCTBYIOT O CTpEeMJIEHUU Poccuy puBecTH Iponecc BHEAPEHUS HH-
(OpMaIIMOHHOTO 37PaBOOXPAHEHUSI B COOTBETCTBHM C MEXIYHAPOJIHBIMU CTaHMAAp-
TaMH, OJHAKO BOIPOC PEryJIHpOBaHMs UH()OPMALMOHHOTO 3APaBOOXPAHEHUS B CUITY
CBOEH 3HAaYMMOCTH BCE ke TpeOyeT MepBoOUEpPEeHOTO MPABOBOIO 3aKPEIUICHUS B KOH-
CTUTYLIMOHHBIX TOJOKEHUSX.

IIpaBonpuMeHHTETbHBIE ACTIEKTHI
TPAHCTPAHUYHOTO HH(POBOro 3IPaBOOXPAHEHUS

C npakTU4ecKoi TOYKHU 3peHUs, uccieays npodiemsl peann3anun Koncrurynnu
P® B cyneonbix pemenusx Koncrurymonnoro Cyma P®, B.B. Epemsn, A.A. Knumac
YKa3bIBalOT Ha BO3MOJKHOCTb obOecrieueHusl 3(PPEeKTUBHON pealn3aluu MOJ0KEHUN
KOHCTUTYLUMH TOJBKO JCHCTBEHHBIM HWHCTUTYTOM KOHCTUTYLMOHHOM FOCTULIUU
(Klishas & Eremyan, 2015).

CyneOubie akThl, npuHnMaembie Koncturymonnsim Cygom PO B chepe nndop-
MAI[MOHHOTO 37PaBOOXPAHEHUS, B OCHOBHOM 3aTParuBaiOT BOMPOCHI 3AIIMUTHI IEPCO-
HAJIBHBIX JAHHBIX JIMYHOCTH, HEMPUKOCHOBEHHOCTH YaCTHOM JKU3HU, 3aIIUTHI JTOCTO-
WHCTBA JIMYHOCTH, BpPaue€OHOW TaWHBI, C Y4€TOM pa3BUTHS POOOTOTEXHHKH, YTO

19 TIpaBoBBIe My TH TSl TPAHCTPAHUYHBIX MCCIIENOBAHUMN: CO3/[AHAE MPABOBOI TIAThOPMBI ISk GHOME THITHH-
ckuX akagemuid. Pexxum mocryma: https://ru.byvdev.com/legal-pathways-cross-border-research-building-legal-
platform-591796 (nara obpamenus: 03.03.2022).

20 06 yTBepkKIEHUH MOPSJIKA OPraHU3AlMHE U OKA3aHUS MEIUIMHCKON MOMOIIM C IPMMEHEHUEM TEJEME I -
nuHcKkuX TexHonoruid: [Ipukaz Munsnapasa Poccun ot 30.11.2017 Ne 965u (3apeructpupoBan B MuHIOCTE
Poccuu 09.01.2018 Ne 49577). Pexxum mocryna: http://www.consultant.ru (rata obpamenus: 03.03.2022).

2! Mocranoenenue [paputensctsa PO or 26 nekabpst 2017 r. Ne 1640 «O6 yTBEpKIEHUH TOCY 1aPCTBEHHOMN IIPO-
rpammel Poccniickoit @enepannm «Pa3utue 3mpaBooxpaneHms» Pexxum moctyma: http:/publication.pravo.gov.ru/
Document/View/0001201712290017?ysclid=1b177dfu8t280208620 (nata obpamenus: 03.03.2022).
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SBIIIETCS. OCHOBAaHUEM I PAcCMOTPEHUS MH(OPMALMOHHBIX TMpPaB Kak OJHOTO
U3 3HAYUMBIX JIEMEHTOB KOHCTUTYLIMOHHO-MPAaBOBOro crtaryca juuHoctd (Blokhin,
2020). IIpu »TOM BakHO OOecTeYUTh COATAHCHPOBAHHOCTH MEXAY COOJIIOJIEHUEM
KOHCTUTYLIMOHHBIX IPaB YEJIOBEKA U BHEJAPEHUEM BO3MOKHOCTEN HAyYHO-TEXHUYE-
CKOTO Tporpecca, CocoOHBIM OKa3aTh CYIIECTBEHHOE M HEOOpaTUMOE BIMSHHUE Ha
€CTECTBEHHBIE TpaBa yesoBeka. [[puHIMN mpuopuTeTa MpaB U UHTEPECOB YEJIOBEKa
HaJ MHTEepecaMu O0IIeCcTBa U HAyKH HaIllell CBoe oTpakeHrne B KOHBEHIMH O 3amuTe
IIpaB ¥ JOCTOMHCTBA YEJIOBEKA U B IPABONPHUMEHUTENBHOM MPAKTUKE MEKYHAPOIHBIX
cynos*,

MHHOBAIMOHHBIM B MEXIyHAPOJIHON M HAITMOHAIBHON CYJICOHOM MpaKTUKE SB-
JSeTCsl MPaBO IpaXkJIaHWHA HA yJNajeHHe U3 OOIIEero JOCTyNa «HMH(OpPMALUU O €ro
YaCTHOM JKU3HHU, MIIM «TIPaBO Ha 3a0BeHMe»>. BHepeHue yKa3aHHOTO NpaBa B IPaBo-
MIPUMEHUTENBHON MPaKTUKE CBUAETEIbCTBYET O Pa3BUTUU KOHUENIMUH MOKOJEHUMN
MpaB YeJIOBEKa W CIIOCOOCTBYET pealiu3allid KOHCTUTYLMOHHOTO TMPHUHIMIIA 00pa-
OOTKHU MEPCOHATBHBIX JAHHBIX U 3allpeTa Ha X HE3aKOHHOE UCIOJIb30BaHUE U PACTIPO-
CTpaHeHHe. 3HAYMMBIM SIBIIIETCS TOT (aKT, YTO MPaBO HA HEMPUKOCHOBEHHOCTH YacCT-
HOW JKU3HU HE SBISETCS] 0€3YCIOBHBIM M MIPUMEHSETCS TOJIBKO B CITydae BO3MOKHOTO
CYIIECTBEHHOTO NMPHYMHEHHUS BpeJa YAaCTHOW KHU3HH CyOBEKTa, UTO TaKXKe SBISACTCS
JEHCTBEHHBIM CIIOCOOOM pealn3alui MHBIX KOHCTUTYIIHOHHBIX MPaB YEIIOBEKa, YTO
MOATBEPKIAETCS TPaBONpPUMEHHUTENbHON TpakTukoi Koncrutymmonnoro Cyna PO.

Crnenyer otmeTuth, utTo KoHCTHTYIIMOHHBIN cya P® npu BeiHECEHHU CyNEeOHBIX
aKTOB HCIIOJIb3YeT MEXIYHapOIHbIE CTaHAAPThl OXPAHbI OCHOBHBIX KOHCTUTYIIMOH-
HBIX TIpaB YeJIOBeKa. YKa3aHHOE 00CTOSTENLCTBO CBUACTEILCTBYET O (POPMUPOBAHUH
€IMHOM TpaHCHAIIMOHAIBHON CyJeOHON NMPAKTUKH M MEKIOCYIapCTBEHHOM B3aUMO-
JIEUCTBUM CyJIeOHBIX OPTaHOB, OCHOBBIBAIOIINXCS HA €IUHBIX YHUBEPCATbHBIX MPHH-
[UIaxX TapaHTUH KOHCTHTYIIMOHHBIX MPaB YeJIOBEKA M YYHTHIBAIOUINX OMBIT APYTUX
rocyJIapcTB B MPaBOIPUMEHUTEIBHON JIEITETLHOCTH.

B cdepe 3axoHOIATENHFHOTO PETYIMPOBAHUS TPAHCHAIIMOHAILHOTO COTPYAHNYE-
CTBa CYIIECTBYIOT Pa3IUYHbIe MOJAEIH TPAHCTPAHUYHOTO B3aUMOJICHCTBUS B LUGPO-
BOM 37)paBooxpanenuu. B Poccutickoit deneparuu pazpadorana mporpaMma pa3BUTHS
MH(OPMAIIMOHHONH CHCTEMBI 3JpaBOOXpaHEHHs ', 3aKkoHOAATeNbCTBO Kwuraiickoii
Hapoganoii Pecniybnuku neknapupyer He06X0AUMOCTh MOJIEPHU3ALIMUA HHPOPMAIHOH-
HOM MEIUIIMHCKON CUCTEMBI MOCPEACTBOM CO37aHusl AP(PEKTUBHOTO MEXaHHU3Ma pea-
JU3alUU TIPaB MAalMEeHTOB B chepe nHPOPMAITMOHHOTO 3/IPaBOOXPAHEHUS U TIPOBEJIE-
HUSI MeXKHAIIMOHAJIBHBIX HCcieioBaHui B 3Tol cepe (Shablova, Zhevnyak & Li Chan,
2018). AHanorm4yHbIM 00pa3oM JaHHBII BONPOC pPETyIHpyeTcs W B MojenbHOM
KOJIEKCE 3alllUThl MEepCOHAIBHBIX JaHHBIX ABcTpanuu, B Kojekce ucnosib3oBaHUs
Wuteprera Kanaapl, 9To MO3BOJISET PETYIMPOBATH BOMIPOCH OKa3aHUA yCIyT B cepe

22 Case S. and Marper v. the United Kingdom. Application No. 30562/04, 30566/044. 04.12.2008. ECHR 2008.
Pexxum moctyma: http://hudoc.echr.coe.int/eng?i=001-90051 (nata obpamenus: 03.03.2022).

23 [Opuii Hemen. TlpaBo GbiTh 3a0bIThIM. Peskum nocryma: https://www.advgazeta.ru/arhivnye-zapisi/pravo-
byt-zabytym/ (nata obpamenus: 03.03.2022).

24 ®enepanbublil TpoekT «Co31aHue eIMHOr0 UM(POBOrO KOHTYpa B 3APABOOXPAHEHMH HA OCHOBE €IMHOM
roCyJapCTBEHHOH HH(GOpPMAaIMOHHON cucTeMbl B cdepe 3apaBooxpaneHus (EI'MC3)». Pexxum nocryma:
https://minzdrav.gov.ru/poleznye-resursy/natsproektzdravoohranenie/tsifra (zara oopamenus: 03.03.2022).
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MH(POPMALMOHHOTO 3PAaBOOXPAHEHUS MEXKIy Pa3JIMYHBIMUA CTPaHaMHU, B COOTBET-
CTBHH C OOIENPU3HAHHBIMH CTaHAAPTAMU 3alUTHI IPaB MMAllUCHTOB U C YY€TOM HaIlU-
OHAJILHOH KOMIICTCHIIN U FOCYI[apCTBzS.

BwmecTte ¢ Tem sBosrOIMS Mporiecca MU poBU3aMHY TUIHOCTH CTAHOBUTCS TIPHYH-
HOM TMOSBJIEHUS U(POBOro HEPABEHCTBA, KAK OHON U3 (pOpM MPOSABICHUS KOHCTUTY-
IIUOHHOTO HEPABEHCTBA IPAXK/IaH.

[Tpo6iema 1nppoBOro HEPaBEHCTBA CBUICTENHCTBYET O HEOOXOIUMOCTH KOHCTH-
TYIIMOHHO-TIPABOBOTO PETYJIIMPOBAHUS BOMPOCOB HH(POPMAIIMOHHOTO 37paBOOXPaHE-
HUS1, KACAIOIIUXCS HE TOJIBKO BCEOOITHOCTH U IOCTYITHOCTH U(POBOH OMOMETUITHHEI,
HO ¥ OTBETCTBEHHOCTH YYaCTHHUKOB OKa3aHHs TakoW momoury. HannonanpHas 3ammura
NpaB MAIMEHTOB JIOJKHA OCYIIECTBISATHCS C YYETOM IOJIOKUTEIHHOTO OIbITA Ha/IHA-
[IUOHAILHOTO PETYJIMPOBaHUS MH(OPMAIIMOHHOTO 3/IPABOOXPAHEHHS 3apyOeKHBIMH
CTpaHaMHU U CTPEMJICHUSA K BSaPIMOI[efICTBI/IIO C HUHOCTPAHHBIMU roCyaapCTBaMu B UC-
CJIEIOBAaHUU M TIPUMEHEHUU dPPEKTUBHBIX MOJAENEH MEKHAIIMOHAIBHOTO MPAaBOBOTO
pEryJIMpOBaHus U IIPaBOIPUMEHEHHUS.

TenaeHuuH pa3BUTHA TPAHCTPAHUYHOTO HUGPOBOIro 3IPaBOOXPAHEHUs!

B noknane BecemupHoii opraHu3anuu 3paBooXpaHeHus 3a nepuoa 16—24 des-
pansg 2020 roga oTMeyaeTcs, 4YTO UCKYCCTBEHHbBIN MHTEIIEKT SIBJSIETCS KIIOYEBBIM pe-
ILIeHHEM HPOOIEMbI ¢ KOPOHABUPYCHOM MHpeKImeii™s,

28 ampenst 2020 roga B Poccuu ¢ 1enpro pa3paboTKy BaKIIMHBI OT KOPOHABUpYyca
OBbLIO NOAMMCAHO COTJIAllICHHE O pa3padOoTKe BAKIIMHBI OT KOPOHABHPYCA HOBOT'O TUIIA.
Komnanueit Google paspaborana cucrema AlphaFold, mo3Bonstomas onpeaenuthb
TPEXMEpHYIO CTPYKTypy Oenka, cBsizaHHoro ¢ SARS-CoV-2 — Bupycom, Ha OCHOBE
€ro reHeTHYECKOH MOCIIeI0BaTeIbHOCTH. B 1esX InarHocTUKN KOPOHABUPYCHOM UH-
dexun KpynHeimue TexHonornyeckue komnanuu Kuras Alibaba, Baidu, Tencent,
Huawei, DiDi Takxe HCTIONB3yIOT UCKYCCTBEHHBIH HHTEIUIEKT. [IepBbIM Tipenaparom,
MOJTHOCTBIO pa3pabOTaHHBIM CHCTEMOW HCKYCCTBEHHOTO HWHTEUIEKTa (AJTOPUTM
moucka jurasgoB SAM), sBiseTcsl BakilMHa OT Tpumma, co3faHHas B 2019 roxy
B ABcTpamun®’.

B nensx gocTKeHnss MEXToCyJapcTBEHHOT0 OaaHca MEXly HHTepecaMu 0011ie-
CTBa W CBOOOJOW HAy4YHBIX HMCCIIEOBAHUN B YCIOBHSIX MaHAeMUH [ eHepaibHOM
Accambneeit OOH Obua npunsta Pezomonus Ne A/RES/74/274 «MexayHapoaHoe
COTPYZHUYECTBO B IEJIAX oOecIeyeHus rodaIbHOro J0CTyna K JIeKapcTBaM, BaKIH-
HaM ¥ MeUIIMHCKOMY 00opyaoBanuio s npotusoaeiictsust COVID-19», perynupy-
fol1ass BOMPOCHl A(PPEKTUBHOTO PACIPOCTPAHEHUSI BAKIMH OT KOPOHABUPYCHOM

23 3ammTa TIEPCOHANBHBIX JNAHHBEIX B PasHBIX CTpaHax. PexwM nocryma: https://ilex.by/news/zashhita-
personalnyh-dannyh-v-raznyh-stranah/ (nara oopamenus: 03.03.2022).

26 Report of the WHO-China Joint Mission on Coronavirus Disease 2019 (COVID-19). 16—24 February 2020.
Pexum noctyma: https://www.who.int/docs/default-source/coronaviruse/who-china-joint-mission-on-covid-
19-final-report.pdf (nara obpamenus: 15.03.2022).

27U.S. clinical trials for more effective flu vaccine. Pexum moctyna: https:/news.flinders.edu.au/blog/
2019/07/02/u-s-clinical-trials-for-more-eftective-influenza-vaccine-begin/ (nara obpamenus: 15.03.2022).
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MHQEKIUU U MEXIYHApOAHbIX MCCIENOBAaHUM A MpPEeIOTBpPALICHUS JalbHEUIIEro
pacrpocTpaHeHUs KOPOHABUPYCHON HH(EKIUU>®,

Bwmecre ¢ TeM MexXayHapOIHOE COOOIIECTBO MPU3HAET, YTO UCKYCCTBEHHBINA MH-
TEJUIEKT MOXET TOJBHKO JOTOJIHATh MEIULUHCKYIO MOMOIIb, OKa3bIBAEMYIO BPadoM,
0 YeM CBUJETENBCTBYET HOPMATUBHOE COAepkKaHHEe pe3osroiuu EBpomnapiamenTa oT
16 despans 2017 roga 0 HEBO3MOKHOCTH 3aMEHBI Y€JIOBEYECTBA HCKYCCTBEHHBIM WH-
TemeKToM? .

OynnameHTanbHas TpaHCPOpMaIUs TMPABOOTHOIICHUH, CBSI3aHHBIX C HCKYC-
CTBEHHBIM HHTEJJICKTOM, MPEIOIaraloT MOACPHHU3AINI0 KOHCTUTYIIHOHHOTO MPaBo-
BOTO perynupoBaHus B cdepe 3apaBooxpaHeHHs. OCHOBHOW 3aKOH POCCHHCKOTO
rocy/apcTBa HE COJCPKUT ONpPEIENCHUs TMOHATUN «UCKYCCTBEHHBIM HMHTEIIEKT»
u «poOoTOTEXHUKa». BMecTe ¢ TeM rocyapcTBeHHast MOJIUTUKA B chepe 31paBooxpa-
HEHUS OCHOBBIBAETCS HA OCHOBOIOJATAIOIIMX KOHCTUTYLHMOHHBIX MOJIOKEHUSIX
Y HalpaBJieHa Ha pPeaJn3allii0 OCHOBOIIOJATAIOMIET0 KOHCTUTYIIMOHHOTO MPUHIUIA
0 3aIlUTE JTOCTOMHCTBA JIMYHOCTH U COLIMATBHBIX MPaB TPak/iaH.

B niensix mpepoTBpaiieHus HapymeHui B 3TOH 00JIaCTH HEOOXOIMMO JJOCTUTHY Th
OanmaHca TIPaBOBOTO pETyJIMPOBAHUS YaCTHOINPABOBBIX, OOIIETOCYAaPCTBEHHBIX
¥ HA/rOCyJapCTBEHHBIX MHTEPECOB NPU OKa3aHWU TPAHCTPAHWIHON MH(OpMAIHOH-
HOW MEJUIIMHCKOW TTOMOIIH, HCKITIOUYUTH MOSIBIICHHE HOBBIX MTPOOJIeM: 00 NCTIOIb30Ba-
HUM TIEPCOHAIBHBIX TaHHBIX, O MPABOBOM pEXHME ACATEIbHOCTH POOOTOB M 00
X OTBETCTBEHHOCTH B IMpoliecce OKazaHus MeaunuHckoil nmomommy (Gadzhiev &
Voinikanis, 2018).

Ha mexaynaponHoM ypoBHE crioco0 paspelieHus npodaeMbl TpPaHCTPaHUYHOTO
B3aMMOJICHCTBHS TOCYIapCTB NPU OKa3aHUHM WH(GOPMAIMOHHBIX YCIYT B cdepe 37pa-
BOOXpaHEHHs ObLT HpeIoxkeH B KOHBEHIMM 0 OHOMeMMIIMHE U MpaBax yenoBeka’’,
B (QopMe MEXKIyHAPOIHOTO COTPYJHHYECTBA TOCYAAPCTB C IEIHIO MCIOIB30BAHUS
JIOCTIKEHUH B 00J1acTH OMOJIOTUM M MEIMIIMHBI BCEM YEJIOBEYECTBOM, CITIOCOOCTBYS,
C OJTHOHM CTOPOHBI, Pa3BUTHIO MPOLIECCOB MHTETPALIUH CBOOOIHBIX HAYYHBIX UCCIIEN0-
BaHU, U, C IPYTOil CTOPOHBI, 00ecTIeurBasi PaBHBIN JOCTYH K pe3yIbTaTaM MEXHaIU-
OHAJIbHBIX UCCIIE0OBAaHMH, BO3SMOKHOCTh PaBHOIIPABHOTO yYaCTHsl B HAyYHO-TEXHHYE-
CKOM Iporpecce.

TpancrpanuuHas OMOMENULIMHA SBISETCS TNI0OATBHBIM SIBICHUEM, a YUUTHIBast
CEpbE3HYI0 YIpo3y MaJbHEUIIEro paclpoCTPaHEHHUsS KOPOHABUPYCHOM HHQEKINH,
MHOTHE CTpaHbl pacmupwiu chepy mnpuMeHeHUs HWHGOPMAIMOHHBIX TEXHOJOTUI
B cdepe 3ApaBOOXpaHEHHS, VYBEIMYWIM (DUHAHCUPOBAHUE TEJIEMEIULINHCKUX

28 Pesomonus, npuasTas IenepansHoii Accambieeit OOH 20 anpens 2020 roga Ne 74/274. CeMbaecsT 4eT-
BepTas ceccus, MyHKT 123 moBectku aHsA. Pexxum moctyma: https://undocs.org/ru/A/RES/74/274 (mata obpa-
meHus: 15.03.2022).

29 Pesomonuu Epponapnamenta ot 16 ¢espans 2017 r. ¢ pekoMengauuaMu 1 EBponeiickoil KOMECCHH O
HOpMax TPaXKJJAHCKOTo TpaBa o pobororexHuke / mep. JI. HesmamoBa, M. MBanoBoii. Pexxum nocryma:
http://robopravo.ru (nata odpamienus: 15.03.2022).

30 Convention on the Protection of Human Rights and Dignity in connection with the Application of Advances
in Biology and Medicine: Convention on Human Rights and Biomedicine: adopted on April 4, 1997 // Council
of Europe. Series of European treaties — No. 164. Pexxum noctyna: https://rm.coe.int/168007d004 (Pexxum
nocryma: 03.03.2022).
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npoektoB (CILIA — 5,9 mapn noin., Benukobpuranus — 0,85 muapa pon., Kurait —
0,66 mupx go1., ®parmus — 0,37 mapa noin.)’!, paspaGorany nporpaMMbl pa3sBUTHUs
M(ppOBON MEIUIIMHBI, BHECIIM U3MEHEHHUS B JICHCTBYIOIIEE 3aKOHOIATENILCTBO, PEry-
JUpYIoIIee BOMPOCH OKa3aHUs yCcIyT B chepe nHHOPMAIMOHHOTO 31paBOOXPAaHEHUS
1 coOJIOICHNe KOHCTUTYIIMOHHBIX TpaB dYeJoBeKa. BmecTe ¢ TeM CyIIeCTBYIOIIUE
mpo0JIeMbl TPAHCHAITMOHATLHOTO B3aMMOJACHCTBUS HE JOJDKHBI BIUATH HA BO3MOXK-
HOCTH ()OPMHUPOBAHUS €AMHOTO TPAHCTPAHUIHOTO WH(OPMAITMOHHOTO TIPOCTPAHCTBA,
OrpaHUYMBaATh CBOOOJY NMPOBENEHUS HAYYHBIX M TEXHUYECKUX HccienoBaHuil. On-
HUMHU U3 YCIIEIIHO IPUMEHSIEMBIX B TPAHCTPAHUYHOM 3JIEKTPOHHOM 3paBOOXPaHEHUHN
npoektoB B EBpone siBnsercs [Ipoekt epSOS u npoext E-CODEX, oGecnieunBatoniue
CUCTEMAaTU3aLMI0 XPAHEHNUS MEIUIMHCKUX JAHHBIX MAIlMEHTOB B Pa3IMYHBIX FOpHUC-
nukuusx. B CILIA tpancrpannuHoe B3auMoIeHCTBIE 00ECIIEUnBAETCS B COOTBETCTBUU
¢ npoektoM Watson Health, pazpa6oranaeiv IBM B 2014 roay, mo3BOJIAIONIMM aHa-
JIM3UPOBATh OOJBIION 00beM MeAWITMHCKHUX JaHHbIX. B 2015 roxy mexny Poccueit
u CIIA 6put0 moanucano «CormainieHne o JMarHoCTUKE U MoA00pe METOOB JICUSHUS
OHKOIIOTHYECKHX 3a00IeBaHuii ¢ ToMoITsio cucTembl IBM Watson Healthy»*2. TTomumo
sToro HarmoHanbHBIM HCCIIEAOBATENBCKUM IMEHTPOM «KypuaToOBCKUE HHCTHUTYT»
B paMkax KoHuenuuum nmpe3suaeHTCKON MHUIMaThBbl «CTpaTerusi pa3BUTHsS KOHBEP-
TEHTHBIX TEXHOJIOTHID Pean3yloTCsl HAIIMOHAJIBHBIE IPOEKTHI B 00nacTi OuonHgop-
MaTuKH 1 Onopodorexunyeckux cuctem (Khabrieva, 2019).

[IpoBenenue TpaHCTPaHUYHBIX OMOMEIUIIMHCKUX HCCIEAOBAaHUM, OCHOBBIBASICh
Ha HEOOXOAMMOCTH 3alUThl KOHCTUTYIIMOHHBIX TPaB YeJIOBEKa Ha KU3Hb, HA OXpaHy
3I0POBBS, HE JOJDKHO OTPAaHWYHMBATH 3aAIIUTY MEPCOHAIBHBIX MaHHBIX JIMYHOCTH.
[To »TO¥ MpUYKMHE PsIJT YUSHBIX OTHOCSAT HEMMYIIIECTBEHHBIE MPaBa YeIoBeKa K KaTero-
pUM  «UYBCTBHTEIBHBIX», TO €CTh TPeOYIONMX O0CO00W 3alluThl TOCYyAapCTBa
(Romanovskiy, 2010; Andreeva, 2013; Romanovsky, Tarusina & Mokhov etal., 2015).
B cootsetrctBun Koncturynueit Poccuiickoit @eaepannn TpaHcrpaHUYHAs niepeaaya
MEPCOHAIBHBIX JTAHHBIX B LIEAX OKa3aHUS MEAULIMHCKON IMOMOLIY, 3aIUThI )KU3HU U
310pOBbs TpakaaHnnHa Poccuiickoit denepanyn Ha TEPPUTOPUIO HHOCTPAHHOTO TOCY-
JIapCTBa OCYILIECTBISIETCA TOJIBKO C MOMEHTA MOJIYYEHHsI €r0 CorjacHs Ha TakKylo Ie-
penauy, 3a HCKJIIOYEHHEM CJIy4aeB, KOT/[a HOTy4eHHe STOT0 COrIacks HEBO3MOKHO .

EBporneiickas mpaBonprUMeHUTENbHAS IPAKTHKA pa3pelIeHns CIOPOB 00 UCIIOIb-
30BaHUU MEPCOHATBHBIX TAHHBIX UCKIIOUMIIa Poccuio u3 umcna crpaH, obecrneynBaio-
HIMX HaJUIeKAIYI0 OXpaHy MEePCOHAJIBHBIX JAHHBIX, U ONpPEIe/nia B KaueCTBE TaKoi
sauuthl [Beiinapuio, M3panis, Asctpanuio, Kanamy**, B To BpeMs, Kak HMEHHO 11O

3 KTo M Kak MHBECTUPYET B MEAULMHCKHE cTapranbl. Pexum mocryna: https://finance.rambler.ru/business/
44969330/?utm_content=finance_media&utm medium=read more&utm_source=copylink (mara obparmie-
uus: 06.11.2022).

32 IBM Watson for Oncology: TOMONb KOTHHTHBHON CHCTeMBI B GOph0e ¢ pakoM. Pexum mocryma:
https://habr.com/ru/company/ibm/blog/250903/ (Pexum moctyma: 15.03.2022).

33 Koncruryuus Poccuiickoii denepanuu: puHsTa BCEHAPOIHBIM TosiocoBanreM 12 nexabpst 1993 r. ¢ uzme-
HEHUSIMH, 0I00pEHHBIMHU B X0zie obmiepoccuiickoro romocoBanust 01 uronst 2020 r. // OdunuanbHbIi HHTEP-
HeT—IopTan mnpaBoBoil uHpopManmu. Pexum nocryma: http://www.pravo.gov.ru (mara oOpamieHus:
03.03.2022).

34 Tlepeuens rocyIapcTB, 0GECTIEYMBAIOIINX a/IEKBATHYIO 3alUTY MEPCOHANBHBIX JAHHBIX. PeXHUM T0CTyma:
https://asta74.ru/article/perechen-gosudarstv (nata oopamenus: 03.15.2022).
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uHuIMaruBe Poccuu, ¢ 1eab0 pa3BUTUS TPAHCTPAHUYHOTO MH(POPMAIIMOHHOTO 3/pa-
BOOXpaHEHUs, (POPMUPOBAHUS KOMILJIEKCHOTO B3aUMOJIEUCTBUS HALIMOHAJIBHBIX TeJle-
MEIUIUHCKUX CUCTEM U MOJIEPHU3ALUN MOOMIIBHBIX OMOMEUIIMHCKUX UCCIIEI0BAaHUM
ctpanamu CHI' BriepBble Ha MEXIPaBUTENbCTBEHHOM YPOBHE yTBEPKIEHbI «Memo-
paHayM O coTpyaHuYecTBe rocynapcts — yyactHukoB CHI' B oGmactu co3nanus co-
MECTUMBIX HAIlMOHAJIBHBIX TEIEMEIMINHCKUX KOHCYJIbTAIMOHHO-INATHOCTUYECKUX
cucteM»”” n MosiesbHbIH 3aK0H «O TeTeMEeIUIMHCKUX yCTyrax»>°, IMeHHO MoeNb-
HBIE aKThl COCOOCTBYIOT MEPEXONy OT HALMOHAIBHOTO K MEXIYHAPOJHOMY IPaBy,
cOBMeIIas B ce0e MPUHIINIIBI MEXKTYHAPOIHOTO MTPABOBOTO PETYINPOBAHHS 1 UMIIepa-
TUBHBIC HOPMBI HAIIMOHAJILHOTO MPaBa, YCIIEIIHOE MPUMEHEHHE KOTOPBIX B JalIbHEH-
IIEM CIIOCOOCTBYET 3aKIIFOUEHUIO MEXKAYHAPOJHBIX JOTOBOPOB O COTPYAHUYECTBE.

B pamkax EBpa3uiickoro 5)kOHOMH4ECKOr0 COK03a, B COCTaB KOTOPOT'0 TaKXe BXO-
mut Poccuiickas denepanus, Obita pazpadorana CtpaTterusi pa3BUTHS TPaHCTPAaHUY-
HOTO TPOCTPAHCTBA JOBEPHs], YCTaHABIMBAIOIIAs OCHOBBI MEXIOCYJapCTBEHHOI'O
3JIEKTPOHHOI'0 B3aUMOJIEHCTBUS U 0OecreunBaroias UHTErpaluio HHPOPMALIUOHHBIX
pecypcoB rocynapcts’’. Bonee Toro, 8 2017 roxy B Poccun 6511 pa3spaboTaH MpOEKT
KOoHBeHIMH, peryiupyiomeil IpaBocyObeKTHOCTh MCKYCCTBEHHOTO HHTEIUIeKTa’® u
MO3BOJISIONIEH YHU(DUITMPOBATh MEKIOCYAapCTBEHHOE PUMEHEHHE UCKYCCTBEHHOTO
MHTEJUIEKTA B c(hepe IIEKTPOHHOTO 3/[PaBOOXPAHEHHUS.

Taxum o6pazom, nHGOpMaIOHHOE 3/1paBooxpaHeHne B Poccuu ycnenino pa3Bu-
BaeTCs, @ POCCUHCKUI OMBIT B 3TOM chepe MpUMEHsIETCS B MUPOBBIX MacIiTadax.

[Ipu 3Tom EBponelickuii ¢y o npaBaM 4ea0BeKa OTMETUII HEOOXOJUMOCTb OKa-
3aHHUS TOMOILM TOCYJApPCTBAMH, HE3aBUCHMO OT IPakIaHCTBA MaiueHTa’™. JlaHHbIH
BBIBO/JI SIBJISICTCS] IIEHHOCTHBIM OPUEHTHUPOM, MPUHIIUIIOM TPAHCTPAHUYHOTO B3aHMMO-
JeHCTBUS TOCYJapcTB M MMEET OOJIbIIOe 3HAYEHUE NS Pa3BUTHUS TPAaHCHAIMOHAIIb-
HOTO COTPY/ZHHUYECTBA B HU(PPOBOM 37]paBOOXPAHEHUH.

35 MeMOpaHIyM 0 COTpyIHUYECTBE rocyaapeTB — yyacTHukoB CHI™ B 061aCTH CO37aHNs COBMECTUMBIX HAIIH-
OHAJIBHBIX TEIEMEANIMHCKUX KOHCYJIbTAllMOHHO-INarHOCTUYECKUX cucTeM oT 14 Hosa6ps 2008 roga. Pexxum
nocryma: https://base.spinform.ru/show_doc.fwx?rgn=29043&ysclid=1btkp6irdy733210338 (mara obparmie-
uus: 03.03.2022).

36 MopenbHsIii 3akoH «O TeNeMEIUIMHCKHEX yCIyraxy. [IpUHAT Ha TPUINATE MATOM TUIEHAPHOM 3aCeaHiH
MexmnapnameHTckoit Accam6ien rocynapcrs-ydactaukoB CHI [Tocranosnenuem ot 28 oktsa6pst 2010 roma
Ne 35—7. Pexxum noctyna: https://continent-online.com/Document/?doc_id=30992984#pos=0;0 (nara obpa-
mienus: 03.03.2022).

37 Jlorosop 0 EBpasuiickoM 5KOHOMHYECKOM COK03€e: moAmucaH B r. Actane 29 mas 2014 rona (pex. ot 8 mMas
2015 r., ¢ u3M. u jio., BCTym. B cuity ¢ 12 aBrycra 2017 rozxa). OdunnansHeiil caiit EBpasuiickoii 3xoHOMH-
4ecKoi komuccHu: http://www.eurasiancommission.org/ (qata odpamenus: 15.03.2022).

38 [Tocnenuuii 3akoH poboToTexHuKU. Pexxum noctyna: https://www.rbe.ru/newspaper/2017/11/21/5a0ef3ac9a
79474efac57ea3 (nata obpamenus: 15.03.2022).

3 Mocranosnenne Esponeiickoro Cyna no nery «itpu npotus Upnanaum» (Airey v. Ireland), 9 oxrsa6ps 1979
roza, § 26, Series A, Ne 32, a Takxke neno «Acseno bysumua u apyrue nporus [lepy» (Acevedo Buendia and
Others («Discharged and Retired Employees of the Comptroller's Office») v. Peru) (mpenBaputensHoe Bo3pa-
JKEHHE, CYIIECTBO jKaJI00bl, KOMIIEHCAIMs U cyieOHbIe H3nepkkH), [loctaHoBnenue ot 1 utonst 2009 r., Series
C, Ne 198, § 101, neno «Cyapec Ilepanta npotus DxBanopay», § 131; neno «I'onsanec Jlyit u npyrue npoTus
OkBagopa», § 172; KOCKII, Obmee 3ameuanne Ne 9: «BHyTpurocymapctBeHHoe npumeHeHue I[lakray,
E/C.12.1998. 24, 3 nexabps 1998 rona, myHkr 10.
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B coBpeMenHo npaBOBOI JOKTPUHE BBIIEIAIOT TP OCHOBHBIX MOXO/a K MPABO-
BOMY PETYJUPOBAHUIO TPAHCTPAHUIHOW NHU(PPOBU3AIMU: ABTOPUTAPHBIN (JIETHCT-
ckuif), nubepTapHbii 1 TexHonormdeckui’’. TeXHHUECKUH acHeKT peryaupoBaHHUS
0OIIECTBEHHBIX OTHOIICHUH BO3MOKEH IIPU BHEJPEHUHU TPETHETO MOAX0/1a IPABOBOTO
perynmupoBanus. BeiOop BapuaHTa TPaBOBOTO PETYJIUPOBAaHUS WH(GOPMAITMOHHOTO
3IpAaBOOXPAHEHUSI OCHOBBIBAETCS HA TMOJUTHYECKUX, COIMAIBHO-3KOHOMHYECKHX
HAITMOHAJIBHBIX OCOOEHHOCTSX TrocyAapcTBa. MHOTOUNCIICHHBIE HApYIICHHUS U TIPHO-
pUTeT COOMIOACHUS KOHCTHUTYIIMOHHBIX MpPaB TPaXKIaH B ATOW cdepe CTaBAT MO
COMHEHHE HAJJISKANIYI0 3aKOHOJATEIBHYI0 3aIlUTy WH()OPMAIIMOHHONW 0e30I1macHo-
CTH, B CBSI3M C YE€M IPEICTABIAECTCS OOOCHOBAaHHBIM YCTAaHOBUTH OOIIUE MOJOKEHUS
MIPABOBOTO PETYJIMPOBAHUS HH(DOPMAIIMOHHOTO 3/IpaBOOXPAaHEHHUS HAa KOHCTHTYIIHOH-
HOM YPOBHE, C YU4E€TOM OOIIENPU3HAHHBIX MEXTYHAPOIHBIX CTAHIAPTOB METUITUHCKON
nudpoBU3aImm.

OcCHOBBIBasICh HA PACCMOTPEHHBIX KOHLIETLMIX Pa3BUTUSA TPAHCTPAHUYHOIO MH-
(hOopMaIMOHHOTO 3PAaBOOXPAaHEHUS, HEOOXOIMMO OTMETHUTh, YTO MEXKITYHAPOIHOE CO-
TPYIHUYECTBO B IEJISAX Pa3pelIeHHs CYyIECTBYIOINX MPO0JIeM, KacaroInuXCsl HapyIIe-
HU 1IpaB ¥ cBOOO/ rpakaaH B cepe HHPOPMALMOHHOTO 3APaBOOXPAHEHUS, SIBJIIETCS
BaXHBIM U HEOOX0UMBIM ycitoBueM. Tak, akagemuk PAEH O. OpioB oTmeuaeT 3Ha-
YUMOCTh Pa3BUTHSI POCCUHUCKOTO TEJIEMEAUITMHCKOTO 3/IPaBOOXPAHEHUS ISl TIOJTyde-
HUS TOCTYTIA K OKA3aHUIO BBICOKOKBATH(PUIIMPOBAHHON MEAMIIMHCKOMN ITOMOIIIH ITOBCE-
MecTHO Jro6oMmy rpaxkaanuny Poccun®!'. C o5TuM yTBepikaeHMEM HeNlb3s HE COTrla-
CUTBCSI, TaK KakK JUIsl KOMIUIEKCHOTO PEUICHMs CYIIECTBYIOLIMX BONPOCOB B cdepe
TPaHCHALMOHAILHOTO MH(OPMAIIMOHHOTO 3paBOOXPAHEHUsT HEOOXOIUMO CO3/1aTh
eMHbIE MEXAYHAPOIHBIE CTAHIAPTHI, OTIPEAEIISIFOIINE OPSA0K TPAHCTPAHUYHOTO CO-
TPYJHUYECTBA, U, TIPH 3TOM, YUUTHIBAs HAIIHOHAIBHBIE OCOOEHHOCTH ITPABOBOTO PEry-
JIUPOBaHUS KaXKJ0TO rOCY/IapCTBa B OTAEIBbHOCTH.

Hcxons v3 cymiecTByIOEH MEXAyHAPOIHON U HAIIMOHATIBHOW MpaBONPUMEHU-
TEIHHOW TPAKTHUKH, HEOOXOIAMMO YIAOCTOBEPUTHCS, YTO KOHCTUTYIIMOHHBIC IpaBa
IpaXk/JIaH He SABJISAIOTCS 00BEKTOM MPECTYITHOTO YMBICTA HETOCYAapCTBEHHBIX OpPTraHu-
3aIui ¥ KOPIIOPAIKi, TaK KaK HapyIICHUs B TaHHOU cdepe CrIoCOOHBI HAaHECTH YIIepO
HE TOJBKO KOHKPETHOMY TpakJJaHUHY, HO U OOIIECTBY, U TOCYAAPCTBY, B CBA3H C YEM
MEXIyHApOAHAs CTaHAApTU3aIus JA0/DKHA TOBJIEYb Pa3pa0d0TKy €IMHON KOHISMIINN
MEXTEPPUTOPUATBHOTO B3aMMOACHCTBUA B cepe HMUPPOBOro 3ApaBOOXpaHEHUS.
JlaHHast KOHIIENIIMS HE JOJKHA HOCUTh PEKOMEH/IaTENIbHBIN XapakTep. Y cCTaHABIUBAs
MOPSIZIOK  B3aUMOJICMCTBUSI YYAaCTHUKOB TPaHCHAIIMOHAIBHOTO 3/paBOOXPAHEHUS,
HEO0O0XO0IMMO OTIPEeIIATh BOMPOCH MX KOMIETSHIINN U IOPUCIUKIIAIO B COOTBETCTBUHU
C HAI[MOHAJIbHBIMU U MEXKIYHAPOJIHO-TIPABOBBIMU CTaHAAPTAMH.

[udpoBusarnws oka3pBacT 3HAYUTEITHPHOE BIUSHUE HA MUPOBOI TOPSIOK, Ye0-
BEKa, TOCYJIapCTBO, OMpECIeT CTENeHb pa3BUTHs oOmiecTBa. COriacHO SIIOHCKOM

40 DNIeKTPOHHBII HAYYHO-TIPAKTHYECKUH KypHaI |'yMaHUTapHbIE HAyYHBIE UCCIIEA0BAHUS. PeXUM 10CTyMA:
https://human.snauka.ru/ (nata obparenus: 15.03.2022).

41 Nurepsnio ¢ axagemukom PAEH Opnoseiv O. TeneMeauuuHa: OT 3KCIEPUMEHTA K TOBCEIHEBHOCTH //
MenunuHckas razera. 4 anpesst 2001. Ne 24.
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koHuenuu «OomectBo 5.0» mudpoBuzanus npuseneT K GopMHUpPOBaHHIO HOBOTO,
IATOrO HTaNa Pa3BUTHS YeJIoBeuecTBa .

B 10 e Bpems mporecchl HU(POBU3ALMKA HE JTOJKHBI MOCSITaTh Ha MOJHYIO
3aMEHy 4eJoBeKa B OyAyIleM, UCKYCCTBEHHBIH MHTEJUIEKT BO3MOXHO MCIOJIb30BaTh
TOJIBKO JIJISl COACUCTBHSA B OKa3aHUHM OMOMEIUIIMHCKHUX yciyT. [{ndpoBusamms HeoO-
XOAMMa B MpOIleccax aBTOMATU3UPOBAHHON 00pabOTKM JaHHBIX MEPCOHAIN3UPOBAH-
HOM MEIUIMHBI, HO HE MOXKET U HE JI0JKHA MOJHOCThIO UCKJII0YATh y4acTUE Bpaya B
OKa3aHWU METUIMHCKUX yciyr namnuenty (Salnikov, 2003). Tak, B noknane Beemup-
HOTO ’KOoHOMHYeckoro (opyma 2019 roga «IIpodeccun Oymymiero» ormedaercs, 94To
Cephe3HOe COKpalIeHrne pabounx MecT, BHI3BaHHOE TEXHOJIIOTHIECKUM BHEAPEHUEM Ha
pbIHOK Tpyna Big Data, MOOMIIBHBIX M BEO-TIPUIIOKEHUH, JOTIOTHEHHON U BUPTYalb-
HOM peanbHOCTH, OoKueitHa, 3D-neyaTn 1 OECIMIOTHOTO TPAHCIIOPTA, KOMIIEHCHUPY-
€TCsI TIOSIBJICHHEM HOBBIX MTPOo(deccuii U yBeIHMUEHUEM CIEIIHATUCTOB 10 HCKYCCTBEH-
HOMY MHTEJUIEKTY, O OONBIIMM JaHHBIM, OI0KYEHH-CIEeNHAIUCTOB .

['moGanbHBIMU TEHACHIMSIMH TPaHCHAIIMOHAIBHOTO LU(POBOro 37paBOOXpaHe-
HUS B HACTOSIIIIEE BPEMsI SIBJISIOTCS CIEIyIOIIHE:

1) mepcoHanm3upoBaHHAs MEIUIIMHA, YIUTHIBAIOIIAS TICHXOJIOTUYECKUE U (PrU3HO-
JIOTHYECKHE XapaKTEePUCTUKU KaXIOTO MAIMEeHTa B OTJEIbHOCTH;

2) mepexo]] Ha NUCTAHIIMOHHBIA MOHUTOPHHT M HH()OPMAIMOHHBIH KOHTPOJIb
3a COCTOSTHUEM 370POBbs MAIUEHTOB;

3) ucnonb3oBaHKue 00JIAYHBIX HHPOPMAITMOHHBIX CUCTEM MTPH paboTe C NEKTPOH-
HBIMH METUIIMHCKUMH KapTaMu;

4) BHeZpeHNE BHICOKOKAYECTBEHHBIX CUCTEM 00pabOTKM N300paskeHHid B paJno-
JIOTUH, KapIUOJIOTUH, TATOJIOTUU U SHAOCKOIHUH;

5) MoaepHU3alus CrIocOO0B CTaHAAPTU3AIMHN XPAHEHUS JAHHBIX;

6) omnTUMM3anMsA 3aTpaT HAa TPAHCTPAaHWYHOE LHU(POBOE 3APaBOOXpPAHEHUE
B IIEJISIX yIOBJICTBOPEHUS MMOTPEOHOCTEH MAIlMEeHTOB;

5) co3maHue enuHbIX WHGOPMAIMOHHBIX IUIATHOPM MEXKroCydapCTBEHHOTO
B3aMMOJICHCTBUS MPH OKA3aHUU TEIEMETUIIMHCKUX YCIIYT;

6) TMOsIBIICHNE HOBBIX WHHOBAIIMOHHBIX METOJIOB OMOMEIUIIMHCKHX HMCCIIEI0Ba-
HUI, OCHOBAaHHBIX Ha MEPCOHATU3NPOBAHHON IU(PPOBON METUIINHE;

7) pa3paboTKa MPOrpaMMHBIX aJITOPUTMOB ISl aBTOMAaTHU3UPOBAaHHON 00pabOTKH
JTAHHBIX MAlUEHTOB;

8) mucTaHIMOHHAs TIepeada 3amaxa, TAKTHIIBHBIX OILTYIEHUH, TPOCTPaHCTBEH-
HBIX M300paKeHMIA;

9) nudposas TpaHchopmanys TOCy1apCTBEHHON U YaCTHON MEIUIIVHBL;

10) u3MeHeHus B peryJIMpOBaHNU OTBETCTBEHHOCTH 32 HEHAJIEKAIIlee HCII0JIb30-
BaHWE MEIUIIMHCKON HH(pOpManuy.

Ponib KOHCTUTYLIMOHHOTO TpaBa 3aKIIOYAETCS B CO3/JAaHMHM HAa HAMOHAIBHOM
YPOBHE HOBBIX IIEHHOCTHBIX OPUEHTHPOB IMPABOBOIO PETYJIUPOBAHUS OCHOBHBIX

4 The 5th Science and Technology Basic Plan, Government of Japan. 22 January 2016.
B Yepuvix A., Muponosa K. B Oymymem BosbMyT He Bcex // Kommepcant. 2019. Pexum mocryma:
https://www kommersant.ru/doc/3939291?ysclid=lbgvj9kigj477483788 (nara obpamenus: 03.03.2022).
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HAaIIPaBJICHUH SJIEKTPOHHOTO 3PABOOXPAHEHHUS M Pa3BUTHH CYLIECTBYIONIUX MPHHIIH-
OB peaM3allii KOHCTUTYIMOHHBIX IIPaB 4YeJOBEKa Ha JKU3Hb M OXPaHy 3/10POBbS,
IMpyuHUMasA BO BHUMAHUEC CYHICCTBYHOIIUC MCKAYHAPOAHBIC CTAHAAPTHI U MPUHIIUIIBI
IU(POBOTO 3APaBOOXPAHEHUSL.

3akjaouyeHue

PaccMmoTtpennbie ipoOsieMbl B cdepe TpaHCHAIMOHAIBHOTO ITU(POBOTO 37PABO-
OXpaHEHWsI, IO3BOJISIFOT IPUNTH K CIICIYIOUIHM BbIBOIAM:

— 1mdpoBoe 37paBOOXpPAaHEHUE UMEET OCHOBOIIOJIATAIOIIEE 3HAUCHUE U TIOIJIe-
KT MPABOBOW CTaHIAPTU3AIMH Ha KOHCTUTYIIMOHHOM YPOBHE, C YY4ETOM HOPM MEX-
JYHapOJHOTO TPaBa,

— mpobiieMa coOTI0ICHNsT KOHCTUTYIIMOHHBIX IpaB U CBOOOJ rpaKaaH B cdepe
MH(POPMALIMOHHOTO 3/IPABOOXPAHECHUS JTUKTYET HEOOXOAMMOCTh COBEPIICHCTBOBAHHUS
HAIIMOHATFHON M MEXJTYHApOJHO-TIPABOBOM perjaMeHTAlUu TOpPSIKa MPOBEICHUS,
OTBETCTBEHHOCTH U B3aUMO/JICHCTBHUS yYACTHUKOB TPAHCTPAHUYHBIX OMOMETUITMHCKUX
HUCCIIEIOBAHNUH,

— B IENAX JOCTHKEHUA >PPEKTUBHOrO MHGOPMAIMOHHOTO COTPYIHUYECTBA
rOCyJapCTB HEOOXOIUMO CO3/IaHUE CSIMHON MEXTyHapOJHO-IpaBoBol KoHienmu
TPAHCHAIIMOHAJIBHOTO 3JICKTPOHHOTO 3JIPaBOOXPAHCHHUS, C YUETOM HHTEPECOB KaK-
JIOTO TOCYZIapCTBa,

— Heo0X0oauMO pa3paboTaTh eIUHBIC CTaHAAPTHI TEXHOJOTHIECKOTO obecrede-
HUSI MEXKTyHaPOIHOTO JIEKTPOHHOTO 3APaBOOXPAHEHHUS,

— B HEJSIX HaJUIeKALIeH 3allMThl KOHCTUTYIHMOHHBIX NpaB TpakaaH B chepe
U(PPOBOTO 3PaBOOXPAHEHHUST HEOOXOIUMO CO3/1aTh KOMIUIEKCHBIH MEXaHU3M 3alUThI
MH(POPMALMOHHOTO 0OMEHA TaHHBIMH, 00ECTIEYUTh PaBHbII TOCTYI K HOBBIM LU PO-
BBIM MEJIUIIUHCKHM TEXHOJIOTHSIM.
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KoHcTuTyumoHanmsauua nHpopmaumoHHom 6e30nacHOCTH
B POCCUMUCKOM npasBe:
npo6rnema coBepLUEHCTBOBaAHUA TEOPETUYECKON Moaenu

FO.A. T'aBpuiioBa'~' <

Bosrorpaackuii rocyiapcTBeHHBIA YHUBEPCUTET, 2. Boazoepao, Poccutickaa @edepayus
Dgavrilova ua@volsu.ru

AHHOTaNUsA. AHAIU3UPYETCs OIHA U3 KOHCTUTYLHMOHHBIX nonpasok 2020 roga. B coorBercTBUM
¢ HOBOH pemakmuei myHKTa «M» dacTu 1 crateu 71 Koncturymmn PO x HCKITIOYNTENNEHBIM TTOTHOMO-
qusMm Poccuiickoit @enepaluu 0THECEHB! BOIPOCH 00ecedeH s 6€30I1aCHOCTH IMYHOCTH, OOLIECTBA U
rOCy/apCcTBa IMPU MPUMEHEHNH HH(POPMAIMOHHBIX TEXHOJIOTHH, 000poTe IM(POBBIX TaHHBIX. 3aKperie-
HHE NIpo6aeMbl HHOOPMAIIMOHHON 0€30I1aCHOCTU HAa KOHCTUTYLIMOHHOM YPOBHE OIPEe/IeIsieT HE00X01u-
MOCTbH YaCTHYHOH MOJIEpHH3AINN €€ TeOpeTHIecKoi Moaenu. MoanbuKays 1 MepeocMbICIeHIE HEKO-
TOPBIX €€ COCTABIISIONIUX IPUBEET K MOBBIIIEHHIO 3()(hEeKTUBHOCTU KOHCTUTYLIUOHHOM periaMeHTalun
W yIy4LOIEHHIO KadecTBa NMPHMEHEHHs OTPacieBOr0 3aKOHOIATENBCTBA B 00JaCTH MH(MOPMAIMOHHBIX
TEXHOJIOTHH U 3aIuThl nHPopManuu. Llens uccnenoBanys — U3y4UTh OCHOBHBIC HAIPABICHUS COBEP-
[ICHCTBOBAHMS TEOPETUIECKON MOeIN HHOPMAIIMOHHOH 0€30MacHOCTH € y4eTOM KOHCTUTYIIMOHHBIX
u3MeHeHul. [IpuMeHeHbl MeTobl: (POPMaNIbHO-IOPUIUIECKUM, TOrHUecKuil, CUCTEMHBL, CTaTHCTHYE-
CKHii, CTPYKTypHO-()yHKINOHAIBHBII, MOIEINPOBaHUE, IPOTHO3UPOBAHUE. Y TOYHEHO MOHATHE HHPOP-
MAaIMOHHOH 0€30MacHOCTH, NPEATIOKEHO 0000LUTh KPYT 0a30BbIX CYyOBEKTOB OOLIECTBEHHBIX OTHOIIIE-
HUMH, CBSA3aHHBIX ¢ oOecrieueHneM HHPOPMaMOHHONH 0e301MacHOCTH, PACIIUPHUTh UX paBa U 00I3aHHO-
CTH, BBIACIUTH KOHCTI/ITyHHOHHbIﬁ 1 OTPACJICBBIC NIPABOBBIC PEIKMUMBI 3allIlUTHI I/IH(l)OpMaI_II/II/I, YCHUINTDH
OTBETCTBEHHOCTh 3a IIpaBOHApYLIEHUS B HMHpopManuoHHOH cdepe. BriBoapl. CoBeplieHCTBOBaHHE
TeOpeTHYECKON MoAenu HHPOpMaLMOHHOH Oe3onacHocT Poccuiickoit Penepanun ciiefyeT NpoBOAUTD
MO CIEAYIOIMM KITIOUEBBIM HANPABJICHUAM. Bo-TiepBBIX, pa3BUTHE LENEBHIX OPUEHTHPOB UH(OpMAITH-
OHHOM 6630H3.CHOCTI/I, BBIPAXKCHHBIX B CTPATCIMYCCKHUX U IPOrpaMMHBIX HOKYMEHTAX rocyaapcCrTBa.
Bo-BTOpBIX, yTOUHEHHE KIIacCH(UKALUK YTPO3 HHPOPMAIIMOHHO Oe30macHoCTH. B-TpeThux, paciupe-
HH€ IFIOTHOCTH HOPMATHBHO-IIPABOBOT'0 PETyIHPOBaHNUS. B-ueTBEpTHIX, yCHICHNE IPABOOOECTICUNTEb-
HBIX MEXaHH3MOB WH()OPMAIMOHHONW O€30MacHOCTH. B-TATHIX, YCTAaHOBICHHE W TOJJEpKaHHUE
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ONTUMAJILHOTO OajlaHca MEXJy MPaBOBBIM, TEXHUYECKHM M ATUYECKUM PEryJMpOBaHUEM HUH(OpMAIH-
OHHBIX TEXHOJIOTHH, MPEKIC BCEro HMUPPOBBIX TEXHOJOTMH. B-IIECTHIX, ompeneneHue IOMYyCTHMBIX
U HEJOMYCTHMBIX I'PaHMIl IPUMEHEHUsT HH(OPMALMOHHBIX TEXHOJIOTUH U HUPPOBBIX NAHHBIX B KHU3HU
JTIOJEH.
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Abstract. Research discusses one of the constitutional amendments of 2020. In
accordance with the new version of paragraph “m” of Part 1 of Article 71 of the Constitution
of the Russian Federation, the exclusive powers of the Russian Federation include issues of
ensuring the security of the individual, society and the state when applying information
technologies, and digital data turnover. The consolidation of the problem of information
security at the constitutional level determines the need for a partial modernization of its
theoretical model. Modification and revision of some of its components will lead to higher
effectiveness of constitutional regulation and improve the quality of application of industry
legislation in the field of information technology and information protection. The purpose of
the research is to investigate the main directions of enhancing the theoretical model of
information security in terms of constitutional changes. The employed research methods are
formal-legal, logical, system, statistical, structural-functional, modeling, and forecasting. The
outcome of the study can be outlined as follows. The research clarifies the concept of
information security, proposes to generalize the range of basic subjects of public relations
related to information security, expand their rights and obligations, highlight the constitutional
and sectoral legal regimes of information protection, and strengthen responsibility for offenses
in the information sphere. In conclusion the study argues that updating the theoretical model of
information security of the Russian Federation should be carried out in the following key areas:
firstly, developing information security targets expressed in strategic and program documents
of the state; secondly, clarifying classification of information security threats; thirdly,
expanding legal regulation density; fourth, strengthening the law-enforcement mechanisms of
information security; fifth, establising and maintening optimal balance between legal, technical
and ethical regulation of information technologies, primarily digital technologies; and finally,
definiing acceptable and unacceptable boundaries of application of information technology and
digital data in people's lives.
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BBenenue

B coBpeMenHoM oOmiecTBe mpodieMa HH(GOPMAIMOHHONW 0€30IacHOCTU IPUO0-
pena riobanpHbI MacmTad. biraromxaps pazputuio MHTEpHETa pacTUpPSIFOTCS YSIIOBE-
YECKHEe KOMMYHHKAITUHU TI0 BCEMY MHPY, BO3PACTAIOT MX CI0KHOCTh U MHOTOOOpasue,
CKOPOCTh W TMPO3PavyHOCTh. J|J1sl OOIIECHUS JIFOAM WCITONB3YIOT JIETKUE M JIOCTYITHBIE
IU(PPOBbIE TEXHOIOIHH, KOTOPBIE KAXKyTCSI MM IIPEKPACHBIMH, YBICKATEIbHBIMU U HH-
TepecHbIMU. JIF0IM HAYYHITUCH C MTOMOIIbI0 HH)OPMAIIMOHHBIX PECYPCOB U TEXHOJIO-
THH peliaTh MHOXKECTBO TPYAHBIX U PaHee HEM3BECTHBIX 3a/1a4.

OnHako mMapaieIbHO C POCTOM HMH(MDOPMAIMOHHOTO OOMEHA YCHIIMBACTCS
HEOIPEICICHHOCTh B TOHMMAHHUHU CYIITHOCTH U CMBICIIa Pa3HOILIAHOBOM MH(MOpMAaIInH,
pasneneHur HHPOPMALMOHHON «IIPaBAb» U «IDKK», IPOTHO3UPOBAHUH MTOCIIEICTBHIMA
e¢ HCIOJb30BaHMS, IMOUCKE MHCTPYMEHTOB BOCIPHUATHA U 00pabOTKH HMHOOPMAIUH
MAaCCOBBIM U MHAWBUAYAIbHBIM CO3HaHMEM. H(pOpMaIIns CTAaHOBUTCS B BEICIICH CTe-
IICHW YHHKAJbHBIM TOBapOM M ILIEHHOCTBIO B OOIIECTBE MAacCOBOW IHU(MPOBHU3ALNU
U TOTaJbHOM MH(MopMaTH3auu. MHpopMalus co31aeT HOBYIO PEalbHOCTh, paHHYa-
Y10 C TIOJUTMHHOW peabHOCThIO, @ MHOTJIAa B CO3HAHUH JTFOJICH U OTOXKICCTBIIIEMYTO
C 3TOH peabHOCTHIO.

3HAYMTEILHYIO CIIOKHOCTD IPEICTABIIACT OMPEACIICHUE TOT0, YTO €CTh HH(POpMa-
M, a 4To — 3HaHue? UTo sABIISIETCS MPaBIOM, a UTO — «HEIPaBIO» B HH(POpMAaI-
ouHoii cepe? Uro ecth akr, a uro — MHeHue? u T.11. OTHeNbHbIE YKCIIEPThHI-aHaI1-
THKH, yY€HbIE, MOJIMTUKHA JTaBHO U MeTa(pOpHUUECKH Ha3bIBAIOT MIHTEPHET «ITOTOKOM
HHpOpMAITUN»), «KTOTOKOM cI0B». [ToaToMy Tema nHpOpMaIIMOHHOM 0€301MacCHOCTH —
3TO BO MHOTOM BOTIPOC MTOMCKA UCTHHBI B TJIO0ATBHOM OKeaHe WH(OpPMAaINH, B KOTO-
POM OjlHa CTOPOHA TMPETEHAYET Ha YIpaBJieHHe U KOHTPOJIb 3a «ITOTOKOM HH(pOpMa-
WY, & IPyTas CTOPOHA CTPEMUTCS TPOTHUBOICHCTBOBATH ATHM IPOIIECCcaM, 3alllUTUTh
COOCTBEHHYIO HH(POPMAIIUIO H COXPAHUTh €€ 0€30IacHOCTb.

3HaveHre HHPOPMAITMOHHOHN 6€30MacHOCTH BETMKO U OECIICHHO B COBPEMEHHBIH
MEPUO C TOYKH 3PEHHUS IeHEpallid W IPHUMEHEHHS WHHOBALIMOHHBIX TEXHOJOTHM
B SKOHOMHKE, Hayke W oOpa3oBaHMH. VIHHOBAIMs J1aeT Ka4eCTBEHHO HOBOE 3HAHUE,
oOecreyrBaeT ero BHEAPEHUE B TIPOM3BOJICTBO U OBIT YeJIOBEKa, YIydIllaeT KaueCTBO
JKU3HHM, ycKopsieT mporpecc. CremoBarenbHO, MPOTHBOCTOSHUE KOHKYPEHTHOM
pa3BeIKe U MPOMBIIICHHOMY IIITHOHAXKY COXPaHIET YCTONYMBOCTh, KOHKYPEHTOCTIO-
COOHOCTH TpPaKIaH W MPEANPHUATHH, oOecTieunBaeT X WHGOPMAIMOHHYIO Oe3omac-
HOCTb B XO3SIHICTBEHHOM M COIIMAJILHO-KYJIBTYPHOM CEKTOpaXx.
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Hakomnen, cymecTBeHHO BO3pocia poib HH(POPMALIMOHHON 0€30MacHOCTH B MH-
TEJUIEKTyaJIbHO-TyXOBHOU cepe obmiectBa. MaccoBble KOMMYHUKALUA MaKCH-
MaJbHO MOBBICHIIA PUCKU IIEHHOCTHOTO «1epedopMaTUPOBAHUS CO3HAHUS YETIOBEKa,
yTpaThl HAIIMOHAIBHOM, STHUYECKOU, PEITUTHO3HON UITH TTPO(eCCUOHATLHON UICHTHY-
HOCTH, CHW)KCHHS KPUTHYECKOTO MBIIIICHUS, YPOBHS 3HAHWHA M JEerpafanuu oomei
KyJbTYpbl. B CBSI3M ¢ ATHM KOHCTHTYIIMOHHAs periiaMeHTarusi WH(OPMAIMOHHOMN
0e30macHOCTH OTBEYACT 3ajauaM cTpaTerudeckoro pa3sutus Poccutickoii deaepa-
un. Koncrutymonanuzamnust HHGOPMAIIMOHHON 6€30MacHOCTH B POCCHICKOM IIpaBe
MPEeIONpEaesieT COBEPIICHCTBOBAHUE €€ TEOPETUYECKOM MOJENH, YTOYHEHHbIE
AJIEMEHTBI KOTOPOM MOTYT OBITH MTPEJICTABIECHbI CIEAYIOLUIUM 00pa3oM:

1) nonsitue u GpaxkTopsl HHHOPMALMOHHON OE30MIACHOCTH;

2) cyOBEKTHBIN COCTaB MPAaBOOTHOIIEHUH;

3) TexHOJMIOTHHA WHPOPMAITMOHHOM 0€301TaCHOCTH;

4) mpaBOBBIE PEKUMBI.

Iousitue uHGOPMANMOHHOI 6€30MACHOCTH.
¥Yrpo3sl uHpOpMAMOHHOMH 0€30MACHOCTH

B cooTBeTcTBMM € MOANMYHKTOM «B» MyHKTa 2 JIOKTpUHBI WH(POPMALMOHHOU
6e3omacHoctu Poccuiickoit @enepanuu, yTBepkaeHHOM ykazoMm Ilpesuaenra PO
Ne 646 o1 05.12.2016 (nanee — JlokTpuHa), uH(GOpMaLMOHHAs O€30MaCHOCTD OIpeie-
JIeHa KaK «COCTOSHUE 3aIlUIICHHOCTH JUYHOCTH, OOIIECTBAa U rOCYJapCTBa OT BHYT-
PEHHHX U BHEHIHUX WH(POPMAIIMOHHBIX yTPO3, IPH KOTOPOM 00ECIIEUNBAIOTCA pealln-
3a1Msg KOHCTUTYLIMOHHBIX TPaB M CBOOOJI YeIOBeKa U TpakJlaHUHA, TOCTOMHBIE Kaue-
CTBO M YPOBEHb >KM3HH TPaXKIlaH, CYBEpEHHUTET, TEPPUTOPHAIIbHAS IIETOCTHOCTh H
YCTOMUYMBOE COIMATIbHO-3KOHOMUYECKoe pa3BuTue Poccuiickoit @eneparyn, 060poHa
1 0€30MacHOCTh TOCYIapPCTBAY.

[Ipu ompenenenun nHGOPMAIMOHHON 0E30MACHOCTH HEOOXOAWMO paccMaTpH-
BaTh €€ KaK OINpPEeIeICHHBIN PEeXHUM JIEATeTLHOCTH, HANPABICHHBI HA MUHUMHU3AIIHIO
MH(POPMALMOHHBIX PUCKOB, JTUKBUAALUIO HETaTHBHBIX MMOCIEICTBUM, MPEI0TBpaIle-
HUE yuiepda KOHCTUTYLIMOHHBIM MpaBaM U CBOOOJIaM JINYHOCTH, OXPaHSIEMbIM 3aKO-
HOM HHTepecaM oO0IecTBa M TocylapcTBa B HH(poOpMaiMoHHOW cdepe. VIimMeHHO
B pe3yJIbTaTe TAKOTO JAEATEIHLHOCTHOTO MOAX0/1a MOKET OBITh JOCTUTHYTO COCTOSIHUE
3aIUIIEHHOCTH KU3HEHHO BaXKHBIX MHTEPECOB.

HNudopmarmonHas 6e301acHOCTh — MOHATHE 00Jiee IIMPOKOE, €M TOJIBKO Hapy-
[ICHUE WM OMACHOCTh HApYIIEHUS TOPsAKa 3allUIIeHHOCTH nHpopMarun. B pamkax
OHTOJIOTUYECKOTO MOIX0/1a CYOBEKT MPABOBBIX OTHOIICHUH BOCIIPHHUMAET HHPOpMa-
UOHHYIO0 0€30MacHOCTh HE TOJBKO uepe3 (popMbI HEraTUBHBIX MPOSBICHUN (YIpo3,
PHCKOB, BBI30BOB), HO M Yepe3 MO3UTHBHBIE SMOLIMOHAIBHBIE peakinu (YBEpEHHOCTb,
CIOKOHCTBUE, Oi1aronoiydne B 00J1aJaHUK WIH PACTIOPSIKEHUH He00X01uMon HH(Op-
Maryen).

Hakonen, KITIOYEBBIM BBICTYNAET CTPYKTYPHO-(DYHKIIMOHATIHHOE IOHUMaHHE
MH(GOPMAIIMOHHON 0€30MaCHOCTH Yepe3 MpU3My O0ObEKTOB, 3aIIMIAEMBIX OT UHGOP-
MAIMOHHBIX YTPO3, U BBITIOJHAEMBIX UMU QPyHKIUN. [10 5 TOMY OCHOBaHUIO MOXKHO BBI-
JIETTh KOMIIOHEHTHBIA COCTaB WH(GOPMAIIMOHHON Oe3omacHOCTH: 1) 6e30macHOCTh
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YCTpPOICTB 1 000py10BaHMs; 2) 6€30MacCHOCTb JaHHBIX ((hopMann30BaHHON HH(pOpMa-
un); 3) 6e30MacHOCTh TEXHOIOTHH; 4) 0€30MMacCHOCTh CEeTel CBS3M; 5) 6€30MacHOCTh
MPUIIOKEHUH.

Cormacuo 1. 2.4.5 TOCT P 50922-2006 «3amuta nadpopmanyu. OCHOBHBIC TEp-
MUHBI ¥ OTIpeIeNIeHusD» Oe30MacCHOCTb JAHHBIX — 3TO COCTOSIHHE 3alUIIIEHHOCTH JIaH-
HBIX, TP KOTOPOM 00eCredeHbl X KOH(PHUICHIIUAIBHOCTD, TOCTYITHOCTh U IIEJIOCT-
HOCTh. B cripaBounoM nipritoskeHud A k [OCTY P oTtMedeHo, 4T0 KOH(pUACHITHAB-
HOCTb JIaHHBIX — ATO Tepeaada JaHHBIX TPETHUM JIMIIaM TOJIBKO ¢ corjiacus o0aa-
Tesl MHPOPMAIMK W HMCKIIFOUEHUE HECAHKIIMOHUPOBAHHOTO JIOCTYIA MOCTOPOHHHX
JuI] K 9Toi mHpopMmarmu. JlocTymHOCTh WH(GOPMAIUU — 3TO OTCYTCTBHE TPETISAT-
CTBUH 114 ee moiayuyeHus. LlenocTHOCTh JaHHBIX — 3TO UX HEU3MEHHOCTD JIN0O He3Ha-
YUTEIbHOE KOHTPOJIUPYEMOE U3MEHEHNE YIIPAaBOMOUYEHHBIM JTUIIOM (JuTepsl A12, A16
u Al7 npunoxenus).

Ha nam B3rmsi, BaxkHEHIIIMMU CBOMCTBaMU O€30TMAaCHBIX TaHHBIX BBICTYTAIOT J0-
CTOBEPHOCTH, PEJICBAaHTHOCTh M HAJIEKHOCTh JaHHBIX. B COBpEMEHHBIX KOMMYHHKa-
IUSX BO3pacTaeT 0oJiee BCETo CIPOC Ha JOCTOBEPHBIE TaHHBIE, T.€. CBEIEHUS O (haKTax
1 COOBITHSAX B TAKOM BHUJIE, B KAKOM OHH CYIIECTBYIOT B IEHCTBUTEIHLHOCTH.

KakoBa neiicTBUTEIHLHOCTh, B KOTOPOM MBI )KHBEM, — 3TO TpodsieMa Grrocod-
ckast. ConpanbHasi pealbHOCTh KOHCTPYUPYETCS HaMU 4Yepe3 B3aMMHOE MOHHUMaHUE
B MH(OpMAIMOHHOM 001IeHHH. YacTh peatbHOCTH, O TOHUMaHUU KOTOPOH MBI MOYKEM
JIOTOBOPHUTHCS, PACCMAaTPUBAETCA HAMH KaK «yCTOSIBIIAsACS» NEHCTBUTEIBHOCTD, «IIpa-
BWJIA UTPBD) B MH()OPMAIIMOHHOM MPOCTPAHCTBE. MBI UMEEM JOCTaTOYHYIO OTpejie-
JICHHOCTh M YOKICHHOCTh B CYIIIECTBOBAHMH 3TOTO MOJIOKEHUS JeIl.

Jpyras yacTs peanbHOCTH, O TOHUMaHUHN KOTOPOM JIFOJIM HE MOTYT JIOTOBOPUTHCS
B MpoIlecce KOMMYHUKAIUH, MHTEPIIPETUPYETCS KaK CyObEeKTUBHAS «IIPaB/ia», U OTHO-
CUTEIILHO HEe B OCHOBHOM W BEIYTCS MH()OPMAIMOHHBIE BOWHBI M OCYIIECTBIISCTCS
WH(OPMAITMOHHO-TICUXOJIOTHIECKOE BO3/ICHCTBHE HA JTMYHOCTh. UeM Ooiblie cTeneHb
COTJIACOBAaHHOCTH TIO3HMIIUK TIO COOBITHSM W SIBJICHUSM OOIICCTBCHHOH >KHU3HU, TEM
0oJiee ¢ BBICOKOH BEPOSITHOCTHIO MBI MOYKEM CYIHUTh O HUX KaK O «CBEPUTHUBIITHXCS
(dakTax, a He COIVIACHBIC JIUIA BBICKA3bIBAIOT COOTBETCTBEHHO OIICHOYHOE MHCHHE
00 MBITAIOTCA HCKA3UTh KapTUHY COOBITUM B cBOMX MHTepecax. CyllecTBEeHHbIE
Y TIOBTOPSIIOIIMECS 3aBUCUMOCTH MEKIY (PaKTaMH, OCMBICIIEHHBIE U MPE/ICTAaBICHHbIE
B a0CTPaKTHBIX TOHATUSAX U BBIPAXKEHHSX, TEOPHUSAX, 3aKOHAX IO3BOJISIIOT W3BIIECYb
u3 nH(pOpMaIuU 3HAHHE.

He menee BaXHBIM SIBISIETCS XapaKTEpUCTUKA OE30MAcCHBIX JaHHBIX KaK pelie-
BaHTHBIX, KOTJIa OHU JIOJKHBI OTHOCHUTBHCS TOJBKO K ONPENEICHHON MPEAMETHON 00-
JACTH NIEHCTBUTENLHOCTH, B TIO3HAHMHM KOTOPOW 3aMHTEpecoBaH CyOBekT. OmmoOka
B OTIPE/ICIICHUH TIPEIMETa KOMMYHHKAITHI JIOPOTO O0XOAUTCS y9acTHUKaM HH(pOpMa-
IIMOHHOTO MPOCTPAHCTBA, HO TJIABHOE OHU TEPSIOT YyBCTBO MIPUTOTHOCTH OOHAPYKEH-
HBIX JJAHHBIX, €CJIM OKa3bIBAETCS, UTO JIaHHBIE HE OTHOCSITCS K CYyTH BOTIpOCa.

JlanHble B MH(POPMALMOHHOU Cpefe, Oe3yCIOBHO, JOJKHBI ObITh Ha/le)KHBIMU
(Zharova, 2020:55). be3onacHOCTh JIaHHBIX OIIYIIACTCS, KOTJIa OTHOCHTEIHLHO HUX
UMeeTCsl TBep/as CyObeKTUBHAS YBEPEHHOCTh HIMPOKUX COLIMATIBHBIX IPYIMI Hacele-
HUS B MX O€30IMaCHBIX CBOMCTBAX U BO3MOXKHOCTSIX I[EJIEBOTO UCTIOIH30BAHMS.
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[To n3noxeHHBIM OCHOBAaHUSM UMEHHO B Cllydae, eCIi HH(POpMAIHs CyIIECTBYET,
OTHOCHUTCSI K JIaHHOM 00JIaCTH OTHOLIEHUH M COBMECTHO OLIEHHMBAETCS JIOAbMH KaK
HaJIe)KHAasl, IO OTHOIICHHUIO K TaKOW MH(POpMAIMK MOXKHO TIPeyCcMaTpuBaTh TpeOOBa-
HUSL KOHPUASHIUATBHOCTH, JOCTYITHOCTH U IIEJIOCTHOCTH.

B tekcre neiictByromero @enepanbHoro 3akona «O6 uadopmariu, nHGopMam-
OHHBIX TEXHOJOTHAX U 0 3amuTe nHGopmarm» Ne 149-d3 ot 27.07.2006 (nanee —
3akon 00 nHpopMaIm) HOpMYyIUPOBKH 0 0€30MaCHOCTH U 00ECTICYeHNH 3aIIUThHI WH-
¢dbopmanuu ymoMHHAIOTCS B MpEeaMeTe peryaupoBaHus 3akoHa (cT. 1); comepkaHun
TOCyIapCTBEHHOTO PETYJIMPOBAaHUSA (CT. 12); IOJIOKEHUSIX 0 0€30MaCHOCTH NIEPCOHAITb-
HBIX JaHHBIX (cT. 14.1); 6e30macHOCTH MCMONb30BaHMS JOMEHHBIX MMEH (cT. 14.2)
u 1p. B TepmuHONOrnyeckom ammapare o0iee MoHsATHEe UHPOPMAIMOHHON Oe3ormac-
HOCTH OTCYTCTBYET. B 3TO¥i cBsI3M clieyeT JONOJIHUTH cTaThio 2 3akoHa 00 nHpopMma-
uu myHKToM 1.1 cnemnyromiero cogepxanus: «0e3onacHas nHdopmanus — uHpopMma-
1Usl, KOTOpasi OTBEYaeT TPeOOBAHUSIM JOCTOBEPHOCTHU, PEIEBAHTHOCTH, HA/IEKHOCTH,
KOH(UICHIIMATLHOCTH, IOCTYITHOCTH H IIEJTOCTHOCTI.

TpeboBanus nHpopMaIOHHOH 6€30MaCHOCTH YCTaHABINBAIOTCS U PEATH3YIOTCS
B 3aBUCHMOCTH OT HaJM4YUS UM OTCYTCTBHS Yrpo3 WHGOPMAIMOHHON 6€30MacHOCTH.
Cornmacuo 1. 2.6.1 TOCT P 50922—2006 yrpo3a uHhpOpMalHOHHON 0€30MacHOCTH —
3TO COBOKYIHOCTH YCJIOBUI U (PAaKTOPOB, CO3MAIOMINX NOTEHIUAIBHYIO WIH PEATbHO
CYLIECTBYIOIIYIO OMAaCHOCTb HapylIeHHs Oe30macHoCTH HHpopMmanuu. TeM He MeHee,
KJIacCU(pUKaus yrpo3 HHPOpMallMOHHON 0€30MacCHOCTH Ha BHYTPEHHUE U BHEIIIHUE B
JlokTprHe, KOHEYHO e, HE HCUEPIIBIBACT MOJHOTO UX JACTIEHUS.

B cuny . 5.1 TOCT P 51275—2006 «3amura undopmaruu. O6bekT nadopma-
Ttr3anuu. GakTopel, BO3ACUCTBYIONINE HAa HH(GOPMAIIIOY IO MPUPOJIE BOZHUKHOBEHUS
yrpo3sl HHPOPMAITMOHHON 0€30MTaCHOCTH MOTYT OBITh OOBEKTUBHBIE M CYOBEKTHBHBIC.

OOBeKTHBHBIE YTPO3bl HE 3aBUCAT B MPOIECCE BOZHUKHOBEHUS OT BOJH W JIesi-
TEIHHOCTH YEJIOBEKa, TNO0 KOCBEHHO 3aBHCAT OT HUX B KOHEUHOM MTOTE: aBapUITHBIN
OTKa3 000pyAoBaHMA, Ne(EKThl, MPUPOIHbIE CTHUXUIHBIE sBIeHUS. CyOBEKTHBHBIC
YTPO3bI SBISIOTCS PE3yJIbTATOM HEAOCTATOYHON KBAaTH(UKAUN WM HEOPEIKHOCTH
(HEOCMOTPUTENBHOCTH) JIUIA B OJYYEHUH JOCTYNA U MCIOIb30BAHUN MHPOPMAIUU
(yTeps mapods).

B 3aBucumocTtu ot GopMbl BUHBI B HapylIeHUH TpeOOBaHUM MH(OPMALMOHHOMN
0€30I1aCHOCTH yIpo3bl MOTYT MOAPA3AEIATbCA HA MPEeJHAMEPEHHBIE U HelpeaHame-
pEHHBIE.

[IpennamepeHHbIe yTpo3bl BOSHUKAIOT TPU OCO3HAHHOM W IIE€JICHAIPABICHHOM
HEMPaBOMEPHOM BO3/ICHCTBUH YITPABOMOUYEHHBIX JIUI] Ha MHPOPMAIIHIO: TTepeIada nH-
dbopmaruu numam 0e3 mpaBa IocTymna K Heid, rmepenada Mo OTKPHITHIM M HE3aIHIIeH-
HBIM KaHaJIaM, CTOBOP ¢ KOHKypeHTaMu U 1p. HenpenHamepeHHbIe yTpo3bl MOTYT OBITH
CBSI3aHBI C HECAHKIIHOHHPOBAHHBIM JTOCTYTIOM K MH()OpMAIMX TPEThUX JIUI], OPTaHH-
3alIMOHHBIMU YITYIIEHUSIMU B CUCTEME 3alIUThl HHPOPMAIMH, OIIMOKaMH ITepCOHaIA.

MO’KHO BBIAEIATH YIpo3bl UH()OPMALMOHHON 0€30MacHOCTH C y4eTOM LEHHO-
CTe, 3aTparuBaeMbIX MPU MPEIOCTABICHUU U PACHPOCTPAHEHUH MH(POPMAIMH, YTO
YaCTUYHO HAIIUIO OTpa)XCHHE B 3aKOHOAATeNbcTBe. Hampumep, yrpo3a nmpuunHEHUs
BpeJla *KHU3HH, 340POBbI0 U UMYILECTBY I'Pa)/iaH; yrpo3a MacCOBOTO HapylIeHUs 00-
IIIECTBEHHOTO TIOPSI/IKA UM OOIIECTBEHHON 0€30MacHOCTH; yrpo3a MPHUOCTAHOBIICHHS
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WIK TpeKpaiieHuss (yHKIMOHUPOBAHUS OOBEKTOB KPUTHUUECKON HMH(POPMAIMOHHOMN
uHpactpykTypsl Poccuiickoit denepanuu (ct. 10.6 3akona 06 nHpOpMaLUn).

Ms nipennaraeM Takke MPUHITH BO BHUMaHHE SKCTEPPUTOPUANIBHBIN XapakTep
coBpeMeHHoro obopota napopmanuu. [1o kputepuro macimradba aelcTBUS HYKHO pac-
CMaTpUBaTh JOKAJIbHBIE YTPO3bl HH(OOPMALIMOHHON O€30MacHOCTH (B Mpeeax Halu-
OHAJIBHOW TEPPUTOPHH I'OCYIapCTBA); pETHOHANIBHEIC (JUCOATaHCHI TPH HaJIaXKUBAHUN
nH(GOPMAITMOHHOTO B3auMoelicTBus B pamkax EADC); rmobanpHble (IeATeThbHOCTh
TPaHCHAIMOHATBHBIX IU(PPOBBIX THrantoB IT-unmyctpum). I'moGanbHBIE BBI3OBHI
HAIMOHAJILHON MH(OPMAIIMOHHON 0€30MaCHOCTH — OTJIMYUTENbHAS YepTa aKTyallb-
Hoit sroxu (Polyakova et al., 2018:32).

W eme oqun acniekT kinaccudukayu yrpo3 "HGOpMaMOHHOM 0€30MacCHOCTH CBSI-
3aH C UICTOYHUKAMHU YTPO3, TJIe MpeAIaraeTcs pa3indaTb MUPOBO33PEHUECKHE YTPO3bI,
CBSI3aHHBIE C HApPYIICHUSIMU CHCTEMBI LIEHHOCTEH OO0IIeCTBa; HAyYHO-TEXHUYECKHE,
BBIpXKAIONIMECS B OTCTAJIOCTH HAyKH, 3aBUCUMOCTH OT BHEIIHUX (DAaKTOPOB, HU3KOM
3¢ (HeKTUBHOCTH pa3pabOTKH OTEYECTBEHHOM MPOAYKIIMH; COIIMATIbHBIE YTPO3bI, TPei-
CTaBJICHHBIC KaK YIIEMJIEHUE PETMTHO3HOM, STHUYECKOW MPUHA/IC)KHOCTH WIIA HarHe-
TaHUE TPAKIAHCKIX KOH(PIINKTOB; SdKOHOMHUYECKHE YTPO3bI, CBSI3aHHBIE C IECTPYKTHB-
HBIM BO3/JICHCTBHEM Ha HAIMOHAIBHYIO ACHEXKHYIO €HHHUILY, (HHAHCOBYIO CUCTEMY,
KOHKYPEHLUIO ¥ IPOMBILIUIEHHBIE TEXHOJIOTUH; TE€OMOJIUTUYECKHE YTPO3bI, TPOSBIISAIO-
IMecs B JeCTaOMIM3aMN MEXJyHAPOJIHOTO MUPA, TII00ANBHON U PETHOHAIBHOW WH-
(dhopmaroHHoi 6€30MacHOCTH.

AHanu3 NpUBEACHHON U YTOUHEHHOM KJaCCH(PHUKAUHN yTPo3 UH()OPMALMOHHON
0€30IMacHOCTH MOKa3bIBa€T HEOOXOIMMOCTD 00JIee UETKOTO U pa3BepHYTOT0 3aKperuie-
HUS IEPEYHS 3TUX YTPO3 B HOPMATHBHBIX MTPABOBBIX aKTax MUHHMCTEPCTBA IIU(PPOBOTO
pa3BUTHS, CBA3M M MAacCOBBIX KoMMyHuKauui Poccuiickoit denepanun (mamee —
Munnugpst Poccun).

OCOOEHHOCTh TPAKTOBKM MOHATHS MH(OPMAIMOHHOM O€30MaCHOCTH 3aKIIoyva-
eTcs B ()OPMHUPOBAHUH STOTO TOHATHS HAa TPAHUIIAX TEXHUYECKOTO U IPABOBOT'O peTy-
nipoBaHus. [[paBo — 3TO CHUIBHBINA COIMATBHBIN PETYISATOP, KOTOPBIA HE NOJKEH
OBITH IPOOEIBHBIM, HO HE MOXET OBITh M arpecCHUBHBIM, H30BITOYHBIM, BTOPTaThCs B
chepy «IOPUCAUKITUNY UHBIX colnanbHbIX HOpM (Vlasenko, 2018:44—46). Hakonus-
IIMECS] OCTPBIE COLMAIBHBIE MPOOJIEeMbl MHPOPMAITMOHHONW OE30MaCHOCTH JIOJIKHEI
pa3pemaThCs MPaBoM, B TO BPeMs KaK TEXHHUYECKUE aIrOPUTMbI U HH()OPMALIMOHHBIE
TEXHOJIOTHH, TPaBUIa MOJIb30BAHMS TEXHUYECKUMH CPEICTBAMH 3alIUThl WH(pOpMa-
[IUU OTHOCATCA K c(hepe NEeHCTBUS TEXHUUYECKUX HOPM.

Y4yacTHUMKHU NPAaBOOTHOILIEHHUI, CB3aHHBIX
¢ obecneyenuemM MH(GOPMAMOHHOM 0€30MACHOCTH

3akoH 00 nHpopMaIuu 0003Ha4aeT OOJIBIIOE KOJIUIECTBO YIaCTHUKOB HH(OpMa-
IIUOHHBIX OTHOIICHHUH, HO, K COXKAJCHHUIO, HE BCE M3 HUX 00s3aHbl MPUHUMATH MEPbI
1o obecreveHno HPOpMaMoHHOU Oe3omacHocTH. K HUM OTHOCSTCS 00/1a1aTeNb HH-
(hopmarum; moyIb30BaTeNb CETH VIHTEpHET; Biajaesell caiita B ceTu IHTepHET; onepa-
TOp MH(GOPMAIIMOHHON CHCTEMBI; MPOBANCP XOCTHHTA; OPraHU3aTOP PACIPOCTPaHe-
HUS MHGPOpPMAIMKU; BIIAJCCH COIUATBPHON CETH; BIAJENell ayJAHOBH3YyaIbHOTO
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CepBHca; ONEpaTop cBs3u U T.14. [lepedeHb CyObeKTOB 00I1IECTBEHHBIX OTHOIIEHUH MTPH
MPUMEHEHUU UH()OPMALIMOHHBIX TEXHOJIOTUN M 000pOTE IUPPOBBIX JaHHBIX 3aKperl-
JieH B cT. 2 3akoHa 00 WH(OpMAIMH, XOTs B HEM HE JIaeTCs ONpEIeTICHUE BCEX TaKMX
Y4aCTHUKOB.

JanHast cuTyarus mopokIaeT JUCKYCCHIO O CYOBEKTHOM COCTaBE y4aCTHUKOB
MPaBOOTHOIICHNUH, CBA3aHHBIX ¢ obecrieueHneM WH(GOPMAIMOHHOW 0e30macHOCTH.
B nepByto odepens cnemxyeT oOpaTuTh BHUMaHUE Ha 0a30BBIX CYOBEKTOB: O0anaTeneit
MH(OPMALIUH U TIOJIb30BaTeNel nHpopMaIHen.

Ob6nanatens nHpOPMALIUU — 3TO JIHIIO, CO3aBIIee HH(POPMALIUIO T UMEIOIIee
MOJIHOMOYHSI B CHITY 3aKOHA WJIM JOTOBOPA Ha pa3pellieHue UK OrpaHuYeHue I0CTyna
K 3ToH nHpopManuu Apyrux auil. C yueToM TOro, 4To MepedeHb SBICHUHN U Mpolec-
COB, KOTOpbIE HE SBJISIOTCS OOBEKTaMH aBTOPCKOTO MpaBa, CHEIHATIbHO OrOBOPEH
cT. 1259 'K P®, M0XHO UCXOAUTH U3 IPE3YMIILIUHA CAMOCTOSTENBHOTO U TBOPUYECKOTO
XapakTepa pe3ysbTara JI000ro HHTEJUIEKTYaIbHOTO TPY/Ia MO TIOUCKY U IIPOU3BOJICTBY
nHpopmarmu. Kax npaBuno, obmanareias HHGoOpMaAUd B HHPOPMAIMOHHYIO 3IIOXY
BEICTYTIAET €€ MpaBoodIIaaTeneM, eciii He JJoKazaHO 00paTHOE, TIOATOMY CT. 2 3aKOHa
00 wmH(boOpManuu MODKHA OBITH JOMOJHEHA TIOCIE CIOBAa «00JaNaTeNb» CIIOBAaMHU
«(mpaBoobnaaTens) HHGOPMAINH (J1aJiee, ecIIi HHOE HEe PEIYCMOTPEHO 3aKOHOM, —
o0namatesb HGOPMAITUH )».

[Tonb3oBarens HHPOpMALMH — 3TO (GUZUYECKOE MU IOPUANYECKOE JIUIO0, 3aUH-
TEPECOBAHHOE B MOJTYYEHUU U UCTIOIB30BaHUH MH(OPMALIUU JIsl yI0OBIETBOPEHUS €TI0
NOTPEOHOCTEN U (MJIH) MOJTyYHBILIEE U UCTOJIb3YIOIIEe COOTBETCTBYIONLYIO HH(OpMa-
uuto. JlanHoe ornpeneneHue B 3akoHe 00 HH(GOPMAIIUU HE 1aeTCsl, TO3TOMY B TEOPETHU-
YEeCKOM MOJIeNU SBJISIETCS OOUIMM 1O OTHOIICHHUIO K TAKUM €T0 Pa3HOBUIHOCTSIM, Kak
MOJIb30BaTeNb ceTu MHTEepHEeT, mosk30BaTeNh HH)OPMAIIMOHHOTO pecypca, MoIb30Ba-
TeJb MIOMCKOBOW CUCTEMBI H JIp.

Heonmno3nauno B 3akone 06 nHpOpMau ynoTpeOIsStoTes TaKue TEPMUHOJIOTH-
YecKre KOHCTAaHTHI, KaK BIIaJIelell, OpraHnu3aTop, oneparop. Jlymaercs, 4To B paMKax
TEOPETUYECKO Mo1enn HH(POPMAIIMOHHOH 0e30MacCHOCTH BCE HA3BaHHBIE JIMIIA MOTYT
OBITh OOBEIMHEHBI C TOMOILBI0 KOHCTPYKIMH «areHT HH(OPMAIIMOHHON HHppACTPYK-
TYpBI».

OTO MOXHO OOBACHUTH TEM, YTO TaKWE€ JIMIA OPraHU3yIOT B3aUMOJECHCTBUE
Mexy obsagaTenssMu HHGOPMAIUH U TTOJIb30BATEISIMH, a TAKKE MEXK/IY MOJIb30BaTe-
JSIMU B UHPOPMAIIMOHHO-TEJIEKOMMYHHKAIIMOHHBIX CETSAX, B TOM 4Hcie ceTu MuTep-
HeT. JleATenpbHOCTh yKa3aHHBIX CyOBEKTOB HOCHUT TOCPEAHMUYECKUN XapakTep |
odopMIIIETCS KaK YCIIYTH Ha BO3ME3THOW OCHOBE, 32 MCKITIOYSHHEM TOCYIapCTBEHHBIX
¥ WHBIX WH()OPMAIMOHHBIX CHCTEM, MOJIb30BaHHUE KOTOPBIMHU SIBIIIETCS 0€3BO3ME3I-
HBIM B COOTBETCTBHH C 3aKOHOATEIbCTBOM. [Ipruem arenT nadopmanronHoi nadpa-
CTPYKTYPBI MOKET COBMENIaTh (YHKINHU 00nanaTenss HHHOpMaIHH.

OtHocutenbHO nofioxkenwnit ¢T. 1253.1 'K P® 06 nrpopManmoHHOM MOCpPETHUKE
CllelyeT OTMETUTh, YTO JIaHHAsl CTaThsl MOCBALICHA HAPYLIECHUIO MHTEJUIEKTYalbHbBIX
paB HH()OPMALIMOHHBIM ITOCPETHUKOM, B TO BpeMs Kak B 4. 2 cT. 1 3akoHa 06 nungop-
MalU¥ CTeNHUaIbHO OTOBOPEHO, YTO ATH OTHOILIEHHS HE BXOJST B MPEAMET PETyJIUPO-
BaHUs JJAHHOTO 3aKOHa. 3akoH 00 nH(OpMalMy HaMpaBJeH MPEUMYIIECTBEHHO Ha 3a-
HIMTY TIpaB mpaBooOanareneii (aBTopoB) B MH(OOPMAIIMOHHOM MpOCTpaHcTBe, a ['K
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P® umeet B Buy pasrpaHrueHre OTBETCTBEHHOCTH WH(OPMAIIMOHHOTO TIOCPEIHUKA
Y TIOJIB30BATENICH MH(POPMAIIUU 32 HAPYIICHUE aBTOPCKUX U CMEXHBIX TPaB.

BuMmecte ¢ TeM B 1ensX yCTpaHEHHUS] BO3MOXKHBIX Kojutusuii B cT. 1253.1 'K P®
HE0O0X0AMMO (OPMYITUPOBKY «HH(POPMAIIMOHHBIN MOCPEIHUK» 3aMEHHUTh Ha «arcHT
nH(GOPMAITMOHHON HHOPACTPYKTYpHl (BIIAJeNel,, OpraHu3aTop, ONepaTop W HHOM
WH(OPMAITMOHHBIHN TOCPETHUK)».

CoBpeMeHHBIN YPOBEHB MTP0o0JIeM HH(POPMATH3AIMH CBUIACTEIBCTBYET, UTO 3aKOH
00 nH(OpMaIUK cIeIyeT TOTOTHIUTh HOBBIMH CYOBEKTaMH: 3TO SKCIIEPTHI U &y TUTOPBI
B 00J1acTH HH(POPMAIMOHHON O€30IacHOCTH (HAaIIpuMep, HOBas cTaThsg 16.2).

Ha nmam B3ruisan, skcrept B o0macti mHGOpPMAMOHHONW 0€30MmacHOCTH — 3TO
U110, 0bJagaroNee CrealbHBIMU 3HAHUSMH U ONIBITOM paOOThl B 00iactu uHMOP-
MaIMOHHOHN 0€30MacHOCTH, OCYIIECTRIISIONIEEe HHKEHEPHOE MPOCKTUPOBAHKE, pa3pa-
0O0TKY, TECTHPOBaHUE, BHEJAPECHHUE U COMTPOBOXKJICHUE HHPOPMAITMOHHOTO MPOTYKTa Ha
BCEX CTAJIUSAX €r0 KU3HEHHOTO UK. DKCIIEPTaMH MOTYT CTaTh HHXKEHEPHI, TPOTpaM-
MHUCTHI, CETEBbIC QJIMHHHCTPATOPHI, TECTOBBIC aHATUTHUKHA M Jp. MX 3amada B TOM,
YTOOBI KAUECTBEHHO MTPOTHO3UPOBATH PEANH3aII0 U (PYHKITMOHAIBHBIE BO3MOKHOCTH
MPOrpaMMHO-TEXHUYCCKUX CPEACTB M WH(OPMAIIMOHHBIX TEXHOJOTHH, BBOJAUMBIX Ha
PBIHOK, MTPOBOJIUTH JOCTOBEPHBIE U3MEPEHUS MapaMeTPOB, MPABUIIBHO MCTIOIL30BATh
COBpEMEHHBIC METOJIbI KOHTPOJIS, CBOCBPEMEHHO OOHOBJIATH MPOAYKT, JOCTHUTHYTH
[IETIEBOTO YPOBHSI JIOBEPHS MOIB30BaTENs K MPOAYKTY (0e3omacHocTH). COOTBETCTBY-
fo1mue 003aHHOCTH DKCIIEPTa MOTYT OBITh BHECEHBI B 3aKOH 00 MH(pOpMAIUX TOCIIe
JIOTIOJTHATEILHOM HAYYHOUW apryMEHTAIIUH.

Aynaurtop B 061acTi H”HGOPMAIIMOHHOM 6€30MacCHOCTH — HTO HE3aBUCHUMOE JTUIIO,
CaMOCTOSITENILHO MPOBOJISIIEE UCCIIEIOBAHNE U OLIEHKY 00beKkTa HH(OpMAaTHU3alluy Ha
MPEAMET COOTBETCTBUS YCTAHOBJICHHBIM TPEOOBAHUSM K 3aIIUTE HHPOPMAITHHA. AyTH-
TOp MpOoBepsIeT (PAKTUUCCKUN YPOBEHB JOBEPHS IOJIb30BaTENI K MH(MOPMAIIUH, IPOBO-
JIAT JIOMOJIHATEILHOE TECTUPOBAHUE MPOAYKTA, U3MEPSET YPOBEHb 3(P(HEKTHBHOCTH
WHCTPYMECHTOB KOHTPOJI M YHPAaBICHHUS IMPOIYKTOM, OOCCIIEYNBACT BO3MOKHOCTH
MIPOBEPKHU TPOIEAYP ayAWTa, OOBEKTHBHO COMOCTABISET MOJYUYEHHBIE PE3yIbTaThl
W TOATOTABIUBACT ayaUTOPCKUN oT4eT. COOTBETCTBYIONINE OOS3aHHOCTH ayJIUTOpa
MOTYT OBITh TaK)K€ BHECEHBI B 3aKOH 00 WH(OpPMAIH, a BHECCHHE YKA3aHHBIX U3MeE-
HEHUI — COMPOBOXKAATHCA JOMOIHUTEIBHON HAYYHOUN 3KCTIEPTU30M.

B cucreMy cyObekToB obecrieueHrs THGOPMAIMOHHON 0€301TaCHOCTH BKITFOUCHBI
(dhenepalibHBIE TOCYIAPCTBEHHBIC OpraHbl HOPMOTBOPUYECTBA, KOHTPOJIS W HaA30pa B
uHpopMmarnmonnoii cepe: [lpasurensctBo Poccuiickoit @eneparyu, Munnundpst Poc-
cun, GepepanbHas ciryk0a 1o Haa30py B chepe CBI3HU, HHHOPMAIIMOHHBIX TEXHOJIOTHI
M MacCOBBIX KOMMYHHKalui (maimee — PockoMHanzop). [lomumo 3THX opraHoB
MOXHO HasBaTh DemepallbHyl0 Ccayk0y Oe3omacHocTH Poccuiickoit denepanuu
(mamee — ®CB Poccun), ®enepanbHy0 CIyk0y MO0 TEXHHUYESCKOMY M 3KCIIOPTHOMY
koHTpono (nanee — @CTIK Poccun), llentpansubiit bank Poccuiickoit @eneparum
(mamee — bank Poccun) u ap. B nenom KOHTPOIL U HAA30P OCYIIECTBIISIOTCS 32 JIes-
TEeNLHOCTBIO areHTOB HHPOPMAIIMOHHON HHGPACTPYKTYPHI.

I'maBHOE (yHKIIMOHATBHOE HAa3HAYEHHE areHTOB MH(POPMAITMOHHON HHPPACTPYK-
Typbl — 00€ecreynTh Oe30MmacHoe NpUMEHeHHe HH(OPMAITMOHHBIX TEXHOJIOTUH.
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NudopmannoHHbie TEXHOJIO0IMH U HHPOPMALMOHHAS 0€30I1ACHOCTD

B 2019 rony Muntmdpst Poccun npuHsiio AOpOKHBIE KapThl Pa3BUTHS 7 «CKBO3-
HBIX» IUPPOBBIX TEXHOJIOTHI OyAyIIero: KBAHTOBBIE TEXHOJIOTHUH; HOBBIE TIPOU3BOI-
CTBEHHBIC TEXHOJOTHH (TIPOMBINUICHHBI VHTEpHET); TEeXHOJOTUU OECTPOBOIHON
CBSI3U; CHCTEMBI pacIpeielIeHHOTo peecTpa (0JI0KYCHH); KOMITOHEHTBI POOOTOTEXHUKH
M CEHCOpPHWKA; HEUPOTEXHOJIOTHH M MCKYCCTBEHHBI MHTEJUIEKT; TEXHOJOTHU BUPTY-
aJbHON U JOTOJIHEHHOUW pealbHOCTH.

Haubonpmme auckyccuu no uHGOPMAMOHHOW 0€30MacHOCTH B HAYYHOW JIUTE-
paType BbI3bIBAIOT TEXHOJIOTHU OJIOKYEIHA, UCKYCCTBEHHOTO MHTEIUIeKTa, HTepHeTa
BEILIEH, a TAK)KE BCEX MHTEPECYET CyAb0a TpaAUuLIMOHHON EHTPATU30BaHHON apXUTEK-
TypbI 1oCTyna K HHPOPMAIMH «CepBEP — IMOJIb30BATENb» B IIUPPOBOM OOIIECTBE.

CornacHo PykoBogsmeMy nokyMeHTy «be3omacHocTh HHGOPMAIIMOHHBIX TEXHO-
noruit. Kpurepun oreHkn 06e30macHOCTH MH(POPMAIIMOHHBIX TeXHOJOruiy. YacTs 1,
BBEJIECHHOMY B JieiicTBre nipuka3oM ['octexkomuccun Poccun ot 19.06.2002, 6e30mac-
HOCTH UH(GOPMAITMOHHON TEXHOJIOTUY TIOHUMAETCSI KaK €€ CIIOCOOHOCTh pemaTh Mmpe-
MUCaHHbBIE 3a/1a4M TI0 3aIUTe HHOOPMAIMOHHBIX PECYPCOB OT YIPO3 MPH «HYICBOM»
WIM MUHUMAJIBHO TpHeMJIeMOM YyiiepOe Juisi moib3oBareneid. Kpurepun oreHku
0€301acHOCTH KaXKA0H HHPOPMALIMOHHON TEXHOJIIOTHH MOTYT HE COBIIAJaTh U CPAaBHU-
BaThCs, TAK KaK OTIMYAIOTCA 3aJ1a4M U IPUHLUIIBI JEHCTBUS STUX TEXHOJIOTUH.

B ropuanydeckoit Hayke MOCIEIHHUX JIET OJHOM M3 MEPCHEKTUBHBIX O€30MacHBIX
MH(pOPMAMOHHBIX (IU(PPOBBIX) TEXHOJOTUHN cuuTaeTcs 6Jok4YeiH. B nanHoM cimyyae
JIEIIEHTPAIM30BaHHAs CETh KOMIBIOTEPOB COBMECTHO 0OpalaThiBaeT JaHHBIC B IIe-
movKH (OJI0KM) Ha OCHOBE ITPOTOKOJIOB KOHCEHCYCa ToJIb30BaTelieh JaHHoU ceTu. [Ipu
STOM B 3aroJIOBOK HOBOTO OJIOKAa 3allMCBIBACTCS XAMI-KIFOY (MHdp) TpeasiIyIero
OJI0Ka M XAII-KOJ TPaH3aKIWK TEKyIero 0J0Ka, a MoJHAs aKTyajbHas Bepcus 0a3bl
BCEX MPOBENICHHBIX OMEPANNN KOMHPYETCS U XPAHUTCS y KaKIOTO MOJIb30BATENS CETH
Ha JINYHOM KOMITbIOTEpE (pacnpeaeneHHbII peecTp), YTO TapaHTUPYET HEU3MEHHOCTD,
HEOTMEHSAEMOCTb MPUHSTHIX PEILICHUM.

CTpyKTypa 1 ME€XaHHU3M pabOThl TEXHOJIOTUHU OJIOKYEHHA AETA0T €€ YHUKAIbHON
U TPEINOYTUTENILHOM JIIsI MHOXKECTBA COLMAIbHO-9KOHOMHUYECKUX MPOEKTOB. biiok-
YEHH-TEXHOJIOTUS MOXKET NPUMEHATHCSA AJI BEICHMS pa3iIMuYHbIX MyOIMYHBIX pe-
€CTPOB CEIOK, IPaB Ha UMYIIECTBO, a TAKXKE I y4eTa HU(POBBIX TPaH3aAKIIHMA C 00b-
€KTaMH aBTOPCKOTO W CMEXKHOTo mpaBa. OTMEUYeHO, 4TO OJIOKYEHH MMEET BBICOKHI
MOTEHIIMAT TIPUMEHEHUS B OO0JIACTH TOCYAApCTBEHHOTO HAJIOTOBOTO KOHTPOJIS,
MTOCKOJIBKY B YCJIOBUSX (POPMHUPOBAHUS JTOTHCTHYECKUX IIETIOYEK TPOCIICKINBAEMOCTH
TOBApOB YIIPOIIAETCS HAIOTOBAsI OTYETHOCTh U BO3MOKHO HaJaKWBaHUE aBTOMAaTHYe-
CKOT'0 HAJIOr000JIOKEHHUS coBeplIeHHBIX caenok (Lyutova & Fialkovskaya, 2021:707).

HecmoTpst Ha odeBHIHBIE NMPEUMYIIECTBA TEXHOJOTMH OJIOKUYEiiHA, KHUTalCcKue
9KCIIEPTHI BBIACIAIOT HEKOTOPbIE MPOOIEMbI 6€30MaCHOCTH, C KOTOPBIMU CTOJIKHYJIOChH
MPUMEHEHUE ATOM TEXHOJIOTUHU: CIOXKHOCTh aHalM3a JaHHBIX MO 3amr(pOBaHHBIM
JaHHBIM OJIOKYelHa, MIoXas MacTadupyeMOCTh, YA3BUMOCTH MIPOrPaMMHOT0 obec-
MEYECHUs U HEXBaTKa COOTBETCTBYIOIIUX MEXaHM3MOB CTHMYJMpoBaHus. Hampumep,
MPOIyCKHAasi CHOCOOHOCTH KaHaJIa CBsI3U (MacITabupyeMOCTh) 3aBUCHUT OT KOJIMYECTBA
TpaH3aKIMHA B CEKYHIYy W TPEIONPEACSeTCs TIOJUTUKON JIOCTynma K CETH.
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B nyOnuusbIX Onok4eiHax mojaepKuBaeTcs OOLIEAOCTYIHOCTh M 3aTPayUBaETCs
OoJbIlIe BpeMEHU Ha 00paboTKy JaHHBIX U MOJyYeHHe KOHCEHCyca. B yacTHbBIX, OCHO-
BaHHBIX HA OTPAHUYCHHM JIOCTYMa, TPAH3aKIHUU U KOHCEHCYC (hOPMHUPYIOTCS 3HAUYU-
TeIBHO ObICTpee; CpeIHUI BapuaHT (YHKIIMOHUPOBAHUS HAOIIOIAeTCsl B THOPUIHBIX
omokueiinax (Zheng, et al., 2021:6—9).

s oOHapy>keHUs] HEMpPaBUIHLHOTO TMOBEACHUS OJIOKYEHHA W TOBBIMICHUS €TO
YCTOWYMBOCTH HEOOXOUM WHTEIICKTYaJ IbHBIA aHAIHN3 JaHHBIX, YTO JIOTHYECKH TIPH-
BOJIUT K 3aJjaue coueTaHus OJI0KYeiHa U MCKYCCTBEHHOTO MHTEIIEKTa. B TO e Bpems
OJOKYEHH NMPHU3BaH UCIPABUTH MPOOJIEMBI TPAAUIIMOHHOTO CUCTEMHOTO aIMUHUCTPH-
pOBaHUs, @ HEHTPAIIM30BAHHOE YIIPABICHUE CETSMH U MPHIIOKECHUSIMHU MOKET UCTIONb-
30BaTh OJIOKYEWH KaK JOTOJIHUTEIbHBI HHCTPYMEHT OpraHu3alluy 1aHHBIX.

Hampumep, B ciiydae peanuzaluuy MOJENH 3JIEKTPOHHOTO MPaBUTEIbCTBA 0OJIb-
1IMe TaHHbIe MOTYT XpaHUThCS B OJIOKYelHE, UCXO0/1 U3 HeIOCTaTKOB TPaJAULIMOHHON
LHEHTPATU30BAHHON apXUTEKTYpPbl, OCHOBHBIE TPETEH3UU K KOTOPOH CBOJSATCS K PUCKY
YTEUKH KOH(UICHIIMATFHOCTHU JaHHBIX TIPU OOIIEeM I0JIb30BAHUU M €TUHON TOYKE OT-
Ka3a cepBepHOro obopynoBanus. Vcrnonb3oBanue Giok4eliHa 31ech UMEET KOPPEKTH-
pyromuii Xxapakrep. Bo-nepBbIX, MOBBICHTH YpPOBEHb AayTEHTU(UKAINUN JTMYHOCTH.
Bo-BTOpBIX, ONpesenuTh 3aKOHHOTO BIIAJeblla JAaHHBIX IPU MOJKIIOUYEHUN U pery-
JSpHO OoTCiexuBaTh noctyn K manHeiM (Chen, J. et al., 2021:666). B ciydae xe cu-
CTEMHBIX COOEB MJIH CETEBBIX aTaK B OJJHOM M3 TEXHHUYECKHX PEIICHNI COOpaHHbIE 1aH-
HBIE O MOBEJACHUU CETU CHayasla LeJeHaNpaBIeHHO 3allMChIBAIOTCS B OJIOKYEiiH, a 3a-
TeM MepeaaroTcs Ul aHaJIM3a U OLEHKU aIMUHUCTpaTopy ceTH (Xie, et al., 2021:512).

UckyccTBEeHHBIM MHTEIJIEKT TAKKE OTHOCHUTCA B HAy4YHOW JIMTEpAaType K YHUCIY
Haumbosiee YMOMHMHAEMBIX PEIIeHUH A1 00ecTedeHHs >KU3HENEATEIIbHOCTH JIIOJICH.
TexHoNOTHA UCKYCCTBEHHOT'O MHTEIIJIEKTA HApaBieHa Ha aBTOMATH3AIHI0 PYyTHHHON
VT OTTIACHOM JIeSITeTbHOCTH Y€JIOBEeKa, KOHCYIbTAIIMOHHYIO TIOIICPKKY TTPHHSATHS Pe-
MICHWI ¥ TTIOMOIIh B KOMMYHHUKAIIUH JTFO/ICH, B TOM YUCJIE C Y9aCTHEM JIPYTUX CUCTEM
HCKYCCTBEHHOTO MHTEIeKTa. OHAKO MPH UCIIOJIB30BaHUH METOJ0B MALIMHHOTO H
riy0oKoro o0ydeHus HeoOXoauMo Oe3omacHoe (HyHKITMOHUPOBAHHUE MCKYCCTBEHHOM
MHTEJUIEKTYaJ bHOH cucTembl. Hampumep, ofHa M3 4acTHBIX MPOOJIEM — 3TO MOHMCK
ONTUMAJILHOW 3aBUCHMOCTH MEX]Ly pa3MEpPOM CTaTUCTUUYECKON 00yUaroieil BHIOOPKU
u 3aTparamu BpeMmeHnu Ha ooydenue (Chen, et al., 2021:734—736).

HckyccTBEeHHBIN MHTEIUIEKT MO3BOJIIET OCYIIECTBISATH MOHUTOPUHT O€30MacHo-
CTH ceTeBOro Tpaduka, KIracCUPHUIMPYsI €ro B BUI€ MOJIEINIU C 3aJaHHON CTPYKTYPOH U
GyHKIIMSME 3JIEMEHTOB 10 cTenenu ux BaxxHoctu (He, et al., 2021:305—310). Kpome
TOT0, UCKYyCCTBEHHBIN MHTEIIEKT MOKET COKpAIlaTh CETeBOM TpaduK U 3a cUeT cTabu-
TU3alUU TIPOU3BOIUTENLHOCTH CETH TOAEPKUBATh Ha JTOJDKHOM ypOBHE Oe3omac-
HOCTB TIepelaBaeMbIX 10 ceTr nqaHHbIX (Cao, et al., 2021:573).

IToxamy#, camblil CIIOKHBIM BOMPOC 3TOM TEMBI — BO3MOYKHOCTh MCKYCCTBEH-
HOTO MHTEJIEKTa MPUHUMATh MOPaJbHBIE PEIICHUS U HECTH 32 HUX MOPAJIbHYIO OT-
BETCTBEHHOCTh HapaBHE C YEJIOBEKOM. TE€OpPEeTHUYECKH PEIIUTh 3Ty MpoOIeMy BO3-
MO>KHO, 00y4HB UCKYCCTBEHHbII HHTEIJIEKT YEIOBEYECKUM LIEHHOCTSM B paMKax KOH-
LenIuy 0€30MacHOro €ro BOCIIUTAaHUS Kak «pebeHka». B aToM ciydae ieHHOCTH Ipu-
JIeTCs TPOEKTUPOBATH M 00padaThIBATh KaK 3TaJOHHBIE BXOAHbBIE JaHHbBIE, HO OYAYT 1
OHHM OYHIIEHBI OT TMPEAB3ITOCTH U CTEPEOTHIIOB MBIILICHUS CaMOro pa3pabdoTyHKa,
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YBEPEHHO CKa3aThb BPsA[ 1 BO3MOXKHO. He pemus 3ToT Bonpoc, Mbl IPUXOAUM K TOMY,
YTO B3aUMOJIEHCTBUE HCKYCCTBEHHOI'O areHTa ¢ OKpY’Karollel cpefoi (MCKyCCTBEHHasI
conpanu3anys) OyJneT e1Ba JIM pellalollliM IoKa3aTeleM TyMaHu3Ma OOydeHHs.
ITockonbky JaHHOE 00Y4YEeHHE OCHOBAHO HAa IPUMUTUBHBIX MEXaHU3MAaX BO3HArpaxie-
HUS 100 OLEHKH (DYHKIIMU TOJIE3HOCTH, TO 3TO SIBJISETCS AOIMYCTHUMBIM sl HH(OP-
MAaIMOHHON 0€30MacHOCTH OJHUX JIMI U COMHHUTEIBHBIM Ui HH(OPMAIMOHHOM
0e301MacHOCTH OTHOCHTENBLHOTO OobIMHCTBA Jronel (Bieger, et al., 2015:49).

VckyccTBEHHBIN MHTEIEKT OKa3bIBaeT CEPhe3HOE BIMSHHE HAa MH(OpMAIMOH-
HYI0 0€30MacHOCTh JINYHOCTH Yepe3 MPU3MY MOHSATHS OCHOBHBIX TTPaB YeJI0BeKa. 371eCh
KOHKYPHPYIOT MEXIy co0oi JBa moaxoja: MeTaQU3M4eCKUi U TEXHOJIOTMYECKUH.
Meradpusndeckuil MOAXOA pacCMaTPUBAET IpaBa YEJIOBEKA KaK 3THYECKYIO OCHOBY,
OUYEPUMBAIOLLYI0 TPAHUIY MEXAY YEJIOBEKOM M MAIUIMHOW, a TEXHOJOTMYECKUH —
«BCTPaMBaET» IIPABa YEJIOBEKA B UICKYCCTBEHHBIH MHTEIUIEKT KaK PYKOBOJSAIINE HHKe-
HEpHBbIE IPUHIUIBI IPOEKTUPOBAHMS U aBTOMAaTHUECKOT'O YIIPABJICHUS 4EJI0BEUYECKOM
nestrenbHOCTBIO (Koniakou, 2021:173—175). Ecnu ans oTe4ecTBEHHOH KyJIbTYpbI
OoJiee XapaKTepeH STHUECKHU MOAXO0/, TO 3apyOeKHbIe aBTOPHI MTOJIATal0T, YTO MPaBa
YeJI0BeKa MOTYT OBITh OOBEKTOM JH3aiiHa, YyeM IMpoOJeMaTU3UPYIOT BOIPOC I'yMa-
HU3Ma 1 HHPOPMAITMOHHON 0€30ITacCHOCTH YEIIOBEKa.

B oTOli CBSI3M HET SACHOCTH B MOHUMAaHUHU POJIM MCKYCCTBEHHOTO WHTEJUIEKTA B
npaBocyaud. Hampumep, B KHTaWCKOW IOPUCIAMKIIMA WCKYCCTBCHHBIM HWHTEIJICKT
JTaBHO 3aMEHSET CyAbIO 10 HEKOTOPBIM KaTE€rOpHUsIM €1, U TAKOE COCTOSHUE CUUTAETCS
HEM30€XKHBIM TMPOSBICHUEM IU(PPOBH3ALNU, K KOTOPOMY HYXHO IPHUBBIKAThH
(Rusakova, 2021:622). Bce-Taku 6osiee 6€30MacHBIM MPEACTaBIseTCS APYTroi OIXO,
COIJIaCHO KOTOPOMY aBTOHOMMS MCKYCCTBEHHOI'O MHTE/UIEKTAa OTpPaHWYEHa, U OH
MOJKET OKa3bIBaTh Cy/b€ JIHIIb HHPOPMAIMOHHYIO TTOMOIIb U COAEHCTBHE, TaK Kak
HEJIb35 MTOJTHOCTHIO MPU3HATH SKBUBAIIEHTHBIMH «XOJIOJIHBIN pacdeTy MaIluHbI U YyB-
CTBEHHO-OMOITMOHABHYIO chepy demoBeka (Dobryakov, et al., 2021:478).

B mocneanue roapl MUPOKO Pa3BUBAIOTCS TEXHOJIOTHH OECIPOBOIHOTO JIOCTYTIA
K UH(QOPMAITUH, Cpe KOTOPBIX MOIYJIIPHOCTh puoOpeTaeT MIHTEpHET Belieid, B ToM
YHCJIe CITyTHUKOBBINA. [laHHAS TEXHOJIOTHS BKIIOYAET PAa3IMYHbIC MPUIOKEHUS U WH-
TEJJICKTYaJIbHBIC TaTYUKH, KOTOPhIE CMOTIIH 00BEINHUTH MHOXKECTBO BUPTYaJIbHBIX U
¢du3ndeckux 00BHEKTOB B KYMHYIO» CHCTEMY JJISl IPUHSTHUS PEIICHUH 0e3 BMemaTeb-
CTBa YeJI0OBeKa M0 MPUHLUITY «MamnHa — Marraay (M2M) (Poongodi, et al., 2021:1).
Opnako cnaboe mecto MHTepHETAa Belleid B TOM ke IIEHTpaJIn30BaHHOM CEpBEPHON MO-
JIeNTd YIpaBJICHUs, KOTOpas He UMeeT OOIIENPUHATHIX CIIOCO00B ayTeHTH(UKAIIMHN U
3alIUThl KOH(QUACHIIMATLHOCTH 10CTyNa K HeMy. [loaToMy manHBIE IPOOIEMBI MOTYT
pemiatbes 3a cUeT yiydmieHus Oe3omacHocTH VHTepHeTa Beiedl Ha OCHOBE OJIOK-
yeiiHa. OJHOBPEMEHHO ONTHMHM3HPYETCSl METOIUKA arperanuy JaHHBIX OJIOKYelHa
Y MIPOBEPKH MX HEMPOTUBOPEUUBOCTH U CHHXPOHHOCTH, TIOBBIIIAETCS TPOU3BOIUTEIb-
HOCTh M 6e30MmacHOCTh caMoro Osokueina (Sharma, et al., 2022:187—189).

[IpunoxeHnss UCKyCCTBEHHOIO MHTEJUIEKTa pPacIIUpSIOT BO3MOKHOCTU MHTep-
HETa BeIlled MyTeM IepepaclpesieNeHuss U cOalaHCUPOBAHHOCTH HAarpy3KH Ha CeTb
MEX]y CepBepaMH, BHITPY3KH JIaHHBIX Ha BHEIIHUE CEpBEpPbI, HAIIPUMEP, Ha MOOMIIb-
HBIE ycTpoiicTBa u T.1. [lepcniekTuBbl pa3Butus 6ezonacHoctu MHTepHeTa Bele cBsi-
3BIBAIOTCA C HECKOJIBKUMHU peteHussMu. OTHO U3 HUX — 3TO o0ecredeHne 6e30nacHoi
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nepenayd curHaiga VHTepHeTa Bellel ¢ yuyeTOM CMBICIOBOIO KOHTEKCTa JaHHBIX
(Ruan, et al., 2021:414—419). Jlpyroe — MNOBBILLIEHNE TOYHOCTU PACHO3HABAHUS
ycTpoiictB HTepHeTa Bemield B ceTu Oiarofaps pacuIMpeHHUI0 CIOBaps KIFOUYEBBIX
MTOMCKOBBIX CJIOB, COTIOCTABJISIIOIINUX WH(POPMAIUIO 00 YCTPOUCTBAX U BBHIMOIHIEMBIX
UM QYHKIHIX 10 TpeOyeMoii creneHu koppemsaiuu (Xu, et al., 2021:287).

CrnemyeT OTMETHTD, YTO Pa3BUTHE aTbTEPHATHBHBIX IU(POBBIX TEXHOJIOTUHN TIPH-
BOJIMT HE K CMEHE, a TOJBKO K MHTETPAIMH C TPATUITMOHHON IIEHTPATH30BAHHON apXu-
TEKTYpOH «cepBep — KIMEHT», KOTOpasl [Uld Halllell CTpaHbl SIBISIETCSA aKTyaJbHOU B
CBETE€ TEPPHUTOPHAIBFHOTO MacmTaba ¥ MHOTOYPOBHEBOW CTPYKTYpBI ITyOJIMYHOTO
yIpaBIEHUS.

Hampumep, B 1es1X yCuiIeHHs LEHTPAIU3aluu KOHTPOJS 32 WH(OPMALMOHHOMN
6e3onacHocthio B cucreMax ['AC «Bwioops», [AC «IIpaBocynue», Enunoit nndop-
MAIMOHHOM cHCTeMe TOCYJapCTBEHHBIX 3aKyIMOK M JIp. TOCYAapCTBEHHBIX MH(pOpMa-
[IMOHHBIX CHCTEMaX MOTYT UCIOJIb30BaThCS OTJENbHBIE 3JIEMEHTHI TEXHOJIOTUU OJIOK-
YeifH, HO He BCS TEXHOJOTus HeMUKoM. OYeBHIHO, UYTO IMyOJIMYHbIE UHTEPECHl 00Y-
CJIOBJIMBAIOT HEBO3MOXKHOCTh MPEIOCTABIICHHUS KON PEECTpa BCEX OMepalnii Kax-
JIOMY Y9aCTHUKY HH(POPMAIIMOHHOM CUCTEMBIL. B CBSI3M ¢ 3TUM, B 4aCTHOCTH, OJIOKUEHH
MOJKET 3alMChIBaTh B 0a3y MaHHBIX (PAKTHI AUCTAHIIMOHHOTO JEKTPOHHOTO BOJIEU3b-
SBIICHUS N30MpaTeneil, a MeXaHH3MBbI II0JICUETa TOJIOCOB U OTPEIEICHUs Pe3yJIbTaTOB
TOJIOCOBAHUS PEATH3YIOTCS Ha 3alUIIEHHBIX [IEHTPAIIM30BaHHBIX cepBepax Juoo B 3a-
LIUIIEHHBIX 00JIAYHBIX XPaHUIHUILAX.

IIpaBoBbIie pe:kuMbI HH(POPMAIMOHHOW 0€30MACHOCTH

3akperyieHre B KOHCTUTYIIMOHHBIX rornpaBkax 2020 roja monoxenust 00 o0s3aH-
HoctH Poccuiickoit denepanyy mpuHUMATh MEPHI 10 00eCTIeYeHNI0 HH(OPMAIIMOHHOM
0€301acHOCTH JIMYHOCTH, OOIIECTBA U FOCYJapCTBa JaeT OCHOBAHHE BBIBHUHYThH HJICIO
O BBIICJICHUH B paMKax €€ TEOPETUUECKON MOJENIN KOHCTUTYILIMOHHOTO U OTPACIIEBBIX
PEXKHUMOB.

KoHcTuTyImoHHBINH pexuM MH(POPMAIMOHHOW 0€30IaCHOCTH — 3TO COBOKYII-
HOCTb OCHOBOIIOJIAralOIUX YCTAHOBOK, OOIIENPABOBBIX MPUHIUIIOB M KOHKPETHBIX
KOHCTUTYLIMOHHBIX TPEINUCAHUH, pPEryJUupYyOLIMX OOIIEeCTBEHHbIE OTHOLICHUS
B cdepe 0e30macHOr0 NMPUMEHEHHMs HH(POPMALMOHHBIX TEXHOJIOTHUH M IUPPOBBIX
JAHHBIX, @ TAKKE 3aKPEIUIAIONINX MPOLeypHbIE MEXaHU3MbI UX pealn3aliu 1 odec-
NIEYEHHs], YCTAHABIMBAIOLINX HA OCHOBAHUHU 3THX IPaBUJ Haubosee oOLui mops ok
6e3omacHoro obopora napopmammu B Poccuiickoit denepanuu.

ITo cBOEMy IOPUIMUECKOMY COJIEPKAHUIO KOHCTUTYLIMOHHBIN peXuUM HH(pOpMa-
IMOHHOH 0€30MaCHOCTH HAaNPABJICH Ha FTAPMOHHU3AIMIO KOHCTUTYIIMOHHBIX ITPaB U CBO-
00/ TMIHOCTH B MH()OPMAIIMOHHON cdepe U MyOJIMIHBIX HHTEPECOB, OIPaHUIHUBAFO-
IIMX 3TH TpaBa U cBOOOABI. [ TaBHBIM KpHUTEpPHEM COPa3MEPHOCTH TAKOTO OrpaHHye-
HUS sBIseTcs monokeHue 4. 3 cr. 55 Koncrutynuu PO 00 orpanndeHnn OCHOBHBIX
[IpaB 4eJOBEeKa (peepalbHBIM 3aKOHOM B LENAX 3aIUUThl OCHOB KOHCTHTYLIMOHHOT'O
CTpOs, HPAaBCTBEHHOCTH, 3/JOPOBbsI, IIPaB U 3aKOHHBIX MHTEPECOB JPYTUX JHILl, 000-
pOHBI U 0€30IaCHOCTU TOCYJapcTBa. 3agada IOPUIMUECKOW HAyKU U IPAKTUKU —
HaXOJUTh U 3aKPEIUIATh B TEOPETUUECKUX MOJIENIAX U MPOEKTaX U3MEHEHUI IPaBOBBIX
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HOPM MAaKCHMAaJIbHO a/IeKBaTHbIE BapHaHThI OajlaHca MyOJIMYHBIX U YaCTHBIX MHTEpe-
COB TIO BOITpOCcaM MH(POPMAIMOHHOM 0€30MMacHOCTH OOIIECTRA.

B nemom k 6a30BbIM HH(GOPMAITMOHHBIM TIpaBaM U CBO0OIaM YeJIOBEKa OTHECCHBI
HEMPUKOCHOBEHHOCTh YaCTHOM >ku3HH (CT. 24); cBOOOAA MBICIIH U CJIOBA, MTOMCKA UH-
dbopmaruu (cT. 29); paBo HA JOCTOBEPHYIO HH(POPMAITUIO O COCTOSIHUN OKPYIKAIOIICH
npupoaHoit cpeasl (ct. 42). MHdopMaioHHbIe HHTEPECHl TPaKIaH 3aTparuBarOTCs
TaKKe MPH pean3aliy paBa Ha y4acTHe B YIIPABJICHUH JielaMy rocyaapcTsa (cT. 32);
mpaBa Ha Tpya (cT. 37) 1 oOecriedeHNH paBeHCTBA IPaXKIaH repes 3akoHoM (CT. 19).

Hanpumep, npu BbICKa3bIBaHMAX B COLMAIBHBIX CETAX MBI KaXIBIH pa3 oCy-
LIECTBJISIEM aKT JETPUBAIMM U JOJKHBI OCO3HABATh, YTO Hallla YacTHAs KU3Hb B UH-
(dbopMaMOHHOM OOIIECTBE HAXOAUTCS B OOIIEM JOCTYIIE, YTO HajaraeT ocoOble myo-
JMYHBIE OTPaHUYEHUS M TpeOOBaHUS K CBOOOE CJIOBa B COOTBETCTBUU C MPOdeccHo-
HAJIbHBIM, JOJKHOCTHBIM, STHUYECKUM MOJI0kKeHHeM Jinia. COOTBETCTBEHHO, MPOaK-
TUBHBIN MOMCK WK (QUIBTPAIIUS KOHTEHTA aIMUHHUCTPAIMEN COLMAIBHOM CETH HE MO-
KET pacCMaTpPUBATHCS KaK IEH3ypa, TaK KaK HAIpaBJieHa Ha MPeIyNpexIeHNe TIPaBo-
HApYIICHHUH, a TAKKe Ha 3alIUTy MPaBOMEPHON MH(DOPMAIIMK OT MPEXKIEBPEMEHHOTO
yaaneHusi, OJIOKMPOBKH, OTpuniaTeibHoi MapkupoBkH (Kronke, 2020:160—162).

B uncne oTpacneBsIx pexxruMoB HH(GOPMAIIMOHHON 0€30MaCHOCTH CIIEIYeT BBIIC-
JUTh, TIPEKIE BCETro, aJMHHUCTPATHBHO-TIPABOBOM, YTOJIOBHO-IIPAaBOBOM M TpaKIaH-
CKO-TIPaBOBO.

AJMUHHCTPATUBHO-NIPABOBOM peXUM MH(POPMAIMOHHOM 0€30MacHOCTH — 3TO
OCYLIECTBIJIEHUE, KaK IPABUJIO, B MOPSAIKE MOA3aKOHHOIO HOPMOTBOPYECTBA MOJTUTHKHI
ynpaBiieHus UHHOPMAMOHHON 0€30MacHOCThIO, B paMKaxX KOTOPO MOCIe10BaTEIbHO
OTIPEIeIIAIOTCS YTPO3bl HH(POPMALIMOHHON 0€30MacHOCTH, YCTaHABIUBAIOTCS TPEOOBa-
HUS K 3aIIUTe HHPOPMAIHH, TPHHUMAIOTCS KOHKPETHBIC OpTaHU3aI[MOHHBIC U TEXHU-
YEeCKUE MEpPHI I BHITIOTHEHUS YTHX TPEeOOBaHWH, BBOJIUTCS aIMUHUCTPATUBHAS OT-
BETCTBEHHOCTH 3a HapyIIeHHE 3aKOHOIATENIbCTBA B 00JIACTH 3alIUTH HH(POPMAIIHH.

[Ipu peanmzanuy OCHOBHBIX IpaB U ¢BOOOJ ¢ MPUMEHEHHEM HH()OPMAIIOHHBIX
TEXHOJIOTHH MACHTU(HUKALNS JIUIHOCTA TMPOBOAMUTCS 1O €€ NePCOHAIBHBIM JaHHBIM.
Cornacho ct. 5 ®enepanbHoro 3akoHa «O nepcoHanbHbIX AaHHBIX» Ne 152-D3 ot
27.07.2006 (nanee — 3aKOH O MEPCOHAIBHBIX JAHHBIX) OMEPATOp MH(OPMAIIMOHHOM
CHCTEMBI TIEPCOHANIBHBIX JAHHBIX 00s513aH 00eCIIeUYNTh COXPAHHOCTh U IEJIEBOW XapaK-
Tep 00pabOTKH MEePCOHATBHBIX IAHHBIX NP YCIOBUH MOTYYEHUS MMCbMEHHOTO COTJIa-
cHs JIiIIa Ha 00pabOTKy ero NepCoOHaNbHBIX JaHHBIX, 3a UCKIIOYCHHEM MPEIyCMOTpPEH-
HBIX 3aKOHOM CIJIy4aeB MPUHYAUTEIBHON UX 00pabOTKH.

B »T01i CBsI3M yueHbIe TPaBIIILHO 00paIIaloT BHUMaHHUE, YTO B HACTOSIIIEE BPEMS
OTCYTCTBYET 3 (PEKTHBHBIM MEeXaHU3M OOpbOBI ¢ KOMMEPYECKMM 00OPOTOM IEepCco-
HaJIBHBIX JIAHHBIX TpakaaH 0e3 ux cormacus (Gaivoronskaya, et al., 2021:656). Nme-
eTcs B BHJLy, YTO OTCYTCTBYIOT IIPABOBBIE FAPAHTHUHU TOTO, YTO COTJIACHO CT. 5 3aKoHa
0 MEePCOHAJIBHBIX IAHHBIX IO TIOCTHKEHUU 1ieJiel 00paboTKU OHU Oy1yT YHUUTOKAThCS
u o6e3nuuuBaThCs. B TO ke BpeMs clieyeT BO3pa3uTh TEM aBTOpaM, KOTOPbIE MOJia-
raloT HeoOXOQMMBIM caenath big data (Oonblne MepcoHaIbHBIE TaHHBIE) POCCHUSH
cobcTBeHHOCTHIO TocynapcTia (Ionova, 2021:44).

MexaHu3M KOHTPOJIMPYEMOK KOMMEPLMAIN3ALUU BO3MOXKEH U B JIEUCTBYIOLIEH
pemakmuu 3akoHAa O TEPCOHAIBHBIX MaHHBIX (CT. 6), Korga CyOBEKT SBISETCS
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BBITOI0NIPHOOpETATENEM MO I0TOBOPY U MOKET MOJTyYaTh ONPEeSIEHHYIO TUIaTy 3a 1c-
M0JIb30BaHUE CBOMX MEPCOHAIBHBIX JaHHBIX. OJTHAKO UMEHHO ISl BOCIIPENSITCTBOBA-
HUSl HE3aKOHHOW TOProBJI€ JAaHHBIMU CIEAYET YTOYHUTh JUCHO3HMLHMIO 4. 2 cT. 13.11
KoAIl P®, nononHus noce cioB «00padoTKa MepcoOHANbHBIX TaHHBIX» (OPMYITUPOB-
KOl «B TOM 4HcCIIe BO3ME3/IHas UX Iepesiayda. .. ».

Peanm3anusi aAMHHUCTPATUBHO-TIPABOBOTO peXuMa WHPOPMAITMOHHOM Oe3orac-
HOCTH TpeOyeT OIpeeeHHON TepMHHOJIOTHYECKON yHUuHKanmu 3akoHa 00 uHgop-
MalMy U 3aKOHA O TEPCOHAIBHBIX JaHHBIX Ha TOM OCHOBAaHUH, YTO MEPCOHAJIbHbIC
JaHHbIE — 3TO 0c00ast pa3HOBUIHOCTH CBEJICHHI O IMYHOCTH, OTBEYAIOIIUX BCEM MTPHU-
3HaKaMm HH(pOpMaIIHH.

Hampumep, B cT. 19 3akoHa 0 nepcoOHaIbHBIX TaHHBIX 1a€TCs ONPEACIIEHUE YyIpo3
0€301acHOCTH TIEPCOHANBHBIX TAHHBIX M YPOBHSI 3alUIIEHHOCTH EPCOHAIBHBIX JIaH-
HBIX, B TO BpeMs Kak B cT. 16 3akoHa 00 nHpOpMaIiu onpeaesieHnii yrpo3 napopma-
IIMOHHOM 0€30I1aCHOCTU M YPOBHS 3aILUIIEHHOCTH HH(pOpMaluu He faercs. B npuka-
3ax ®Cb Poccun 1 ®CTIOK Pocenn ucnonp3yercs TEPMHUH «KJIACC 3aUIUILEHHOCTI.

B nocranosnenun [IpaBurensctBa PO «O6 yTBepk1eHNH TpeOOBaHUN K 3aIlUTe
NEPCOHAIBHBIX JAHHBIX IIPU UX 00paboTKe B MH(OPMAIIMOHHBIX CUCTEMAX IePCOHAIIb-
HbIX 1aHHbIX» Ne 1119 01 01.11.2012 ypoBeHb 3amuiiieHHOCTH IEPCOHATBHBIX TAHHBIX
OIIpEIEeIIIeTCS B 3aBUCUMOCTH OT TUIIA YTPO3, KATETOPHH MEPCOHATBHBIX TaHHBIX U KO-
nudecTBa cyobekToB. B To ke Bpems npukazom @CTOK Poccun «O0 yTBEepkIeHUN
TpeOoBaHMil 0 3amuTe HH(HOPMALIMHU, HE COCTABIISIIONIEH TOCYJapCTBEHHYIO TallHy, CO-
JiepKaleiicss B TOCYAapCTBEHHBIX HH(OpMaIMOHHBIX cructeMax» Ne 17 ot 11.02.2013
KJIacC 3alUIEHHOCTH MH(GOPMALMOHHOM CUCTEMBI 3aBUCUT OT YPOBHS 3HAUUMOCTH
uHpopManuu U macimrada HHPOPMAITMOHHON cUcTeMbl ((heaepaabHblid, peruoHalb-
HBIH, OOBEKTOBBIH).

[Tpu moxktoueHNH K HHPOPMAITMOHHO-TEIEKOMMYHHUKAIIHOHHBIM CETSIM KITFOUe-
BYIO POJIb UTPAET ayTEeHTU(HKAIINS IT0JIb30BATENs, KOTOPasi B COBPEMEHHBIX yCIIOBUSX
OCYIIECTBISICTCS Tpemsi crocoOamu: 1) maponb (TMOCTOSHHBIA WM  Pa3OBBIN);
2) yCTpOMCTBO IS ayTeHTH(PUKAIMK (HampuMep, MOOWIbHBIN TenedoH); 3) Onomer-
pus (Stefanova, 2020:250).

WneHTudukanys TMIHOCTH C IMOMOIIbI0 OMOMETPUYECKUX MEePCOHATBHBIX JaH-
HBIX SIBJISIETCS| IEPCTIEKTUBHBIM CIIOCOO0OM obecriedenust HHQOpMAIIMOHHOH Oe3ormac-
HOCTH, HO BJIEUET OINpEJIeJIEHHbIE PUCKH, CBS3aHHBIE C NEPEXBATOM WM CIIy4ailHbIM
moAO0POM KITFOYA MITH TTapoJIsi OMOMETPUUYECKOT0 00pa3a YesioBeKa (TaitHOTO WITH 3JIeK-
TPOHHOT0), B3JIOMOM MAaTEpUAIBHOIO HOCHUTENS, COJAEp)Kalero uuppoBor KoJ
6uomerpun. OCHOBHOE PEryJIMPOBAHHE UCTIOJIb30BAHMSI OMOMETPUUYECKHUX ITEPCOHATIb-
HBIX JAHHBIX YelloBeKa conepkutcs B cT. 14.1 3akona 06 nndopmanuu. [Ipeacrapis-
eTCs, YTO JIOTUYHO OBUIO YperyiMpoBaTh 3TOT BONPOC B CIEHUATBLHOM 3aKOHE
O MEepPCOHAIBHBIX JaHHBIX, KOTOPBIA CETOTHS COIEPXKHUT JIMIIb Hebompryto cT. 11,
(dbopManbHO HE HMEIOIIYI0 HUKAKOH CBS3M co cT. 14.1 3akona 00 nHpopMaIum.

[Tpu sToMm cr. 14.1 3akona 00 mHpOPMAIMK OTCHUIIAET K MEPEYHIO aKTyaJbHBIX
yIrpo3 6€301acHOCTH OMOMETPUYECKUX EPCOHATBHBIX JaHHbBIX, K KOTOPHIM IOJI3aKOH-
HbI€ HOPMATUBHBIE aKThl OTHOCST JIUIIb KOH(PHUIECHIIUAIBHOCTb, [IEIOCTHOCTb, T0CTYII-
HOCTb U JOCTOBEPHOCTb JaHHBIX Oe3 yuera Oosiee MIMPOKUX 3aLIUTHBIX TpeOOBaHUI
I'OCT P 52633.0-2006 «3ammura uHpopmauuu. TexHHWKa 3alIUThl WHGOPMALUU.
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TpebGoBaHusl K CpelcTBaM BBICOKOHAJIEKHOW OMOMETPUYECKOM ayTeHTHU(UKALUN.
VYuuteiBas pocT HHTEpeca K OMOMETPUUECKON ayTeHTU(DUKAIIMY YETIOBEKA B YCIOBUAX
HapacTamoume nudposusanun, HEOOXOAUMO NEPEeBECTH 3Ty MpoOJIeMy € YpOBHS
HOPMAaTHUBHO-TEXHUYECKOW TOKYMEHTAIIMH B MPABOBYIO IIOCKOCTh, 3aKOHOJIATEIILHO
3aKpeNUTh TOBBIIIICHHBIE TPEOOBAaHUS K 3alIUTe OMOMETPHUYECKHUX TMEePCOHATBHBIX
JTAHHBIX.

YTOJ0BHO-TIPAaBOBOW peXUM WH(POPMAITMOHHON 0€301MacHOCTH — 3TO CHCTEMa
YTOJIOBHO-TIPaBOBBIX 3aIIPETOB, YCTAHABIMBAIOIIUX KPYT IPECTYIUIEHUH, OCATAOIINX
Ha WH()OPMAITMOHHYIO 0€30MacHOCTh JTMYHOCTH, OOIIECTBA W TOCYAApCTBA, a TAKKE
MephI YTOJIOBHOTO HaKa3aHuUs 3a UX coBeplieHne. CrnenuaibHo IPecTyIUIeHus B cdepe
KOMITBIOTEPHOH HMHQOpMaIMK 3aKpervicHbl TiaBoi 28 OcoOennoit yactu YK PO
(cT. cT. 272—274.1).

3aKoHOJaTeNbHOE PEryINPOBAaHIE COCTABOB IIPECTYIIIEHUH B cpepe KOMIIbIoTep-
HOU MH(OPMAIMK MOABEPracTCsl 3HAYUTEILHOW KPUTHUKE B CHICIIMATILHON TUTEpaType
(Petrova & Lobachev, 2020:54—58). OtMeTuM psii MOMEHTOB, KOTOpbIE, Ha Halll
B3TJISI/I, CJIEYET CKOPPEKTHUPOBATH B IENSIX ONTUMHU3AIMN CPEACTB yTOJIOBHO-TIPABO-
BOM 0XpaHbl B UHPOPMAITMOHHOH cdepe.

Bo-niepBbIX, B AMCIIO3UIUAX MEPBBIX YacTel cT. cT. 272—274 YK P® Heobxo-
MO PaCIIUPUTH MEPEeYeHb OOIIECTBEHHO OMACHBIX MOCIEICTBHIA NPECTYIUICHHH, TaK
KaK OHU HE CBOJATCS TOJNBKO K YHUUYTOXKEHHIO, OJIOKUPOBAHUIO, MOAU(DUKAIIH THOO
KOIMPOBAHUIO KOMITBIOTEPHOI HH(POPMAITHI», a JOJDKHBI OBITh JOTIOTHEHBI POpMyIIU-
POBKaMU «IIPEIOCTABIEHUEY, «PACIPOCTPAHEHHE», MHbIE HEMPABOMEPHBIE NEHCTBUS
B OTHOIICHUU ITON HHPOPMAIIMHU», YTO COOTBETCTBYET 3aKoHy 00 HH(pOpMaLUu.

Bo-BTOpBIX, HEOOXOAMMO HCKIIOUNTH U3 AUCTIO3ULIUH 4. 1 ¢T. 274 n 4. 3 cT. 274.1
VYK P® ¢opmynupoBKy «HapylIeHHE MPpaBUiI JOCTyIa K WHpopManuu, nHpopmanu-
OHHBIM CHCTeMaM, WH(HOPMAITMOHHO-TEIIEKOMMYHHUKAITMOHHBIM CETSAM», TaK KaKk OHa
OXBAaThIBACTCS COCTABOM HAPYIIEHUS MPABUII IKCIUTyaTallMH CPEJCTB XPAHEHUs, 00pa-
0oTKkM miu niepenaun nHGpopmarmn. Ha npaktruke 6€3 HapyIIeHUs PaBUII JIOCTYIIA IT0-
CTOPOHHUMHU JIMIIAMH KaKOTO-JIN0O0 peasbHOTO yIiepoa s dKCILTyaTalui nHpopMma-
LMOHHBIX PECYPCOB HE MPUHOCUTCSI.

B-Tperbux, aOCOMIOTHO MpaBWIBHBIM SBIISETCS BBIJCIECHUE B OTICIIBHYIO
ct. 274.1 YK P® npecTynHbIX MOCATaTeNbCTB HA 0OBEKTHl KPUTHIECKOW HHPOpMAIH-
oHHOM uHppacTpykTyphl Poccuiickoit @eneparuu. B coorBeTcTBHM ¢ DenepalbHBIM
3aK0oHOM «O 0€30MacHOCTH KpPUTHUYECKOW MH(POPMAIMOHHON WHGpacTpyKTyphl Poc-
cuiickoit @eneparum» Ne 187-D3 ot 26.07.2017 k X 4UCITy OTHOCATCS BOCHHbBIE 00b-
€KThI, 00BEKTHI TOTUIMBHO-IHEPTETHIECKOTO KOMILIEKCA, TOOBIBAIOIICH MPOMBIIILICH-
HOCTH, 3/IpaBOOXpPAHEHUS U HayKu. JlJI1 yroJOBHO-TIPAaBOBOM KBaJH(UKAIIUHU MTOCSTa-
TEJIBCTB HA 3TU OOBEKTHI JOCTATOUYHO MTPUIMHEHUS JII000T0 Bpeaa.

OHOBPEMEHHO CYIIECTBYET TOKTPUHAIbHAS U MPAKTHUECKas OTPEOHOCTh CHU-
3UTh pa3Mep KPYIHOTro yiiepOa sl HHBIX MPeCTYIUICHHUH, CoepKaluxcs B riaase 28
VK P®, koropslii ceituac onpeaensercs kak cymma 6osaee 1 maH py6. JlanHblil cTou-
MOCTHBII KpUTEpUH HCKIIIOYAET U3 Kpyra yrojioBHO HaKa3yeMbIX JESHUN JeUCTBU-
TEJIbHO OOIIECTBEHHO OMACHbIE ICSIHUS C MEHbILIEH OLIEHOYHOU CTOMMOCTBI0. TeM 60-
nee, Harpumep, cT. 159.6 YK PO npenycmaTprBaeT 0TBETCTBEHHOCTD 32 MOIIIEHHUYE-
CTBO B c(epe KOMIBIOTEPHOM MH(POpPMALUH, TJI€ OHA BHICTYNAET HE KaK OOBEKT
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MOCSTaTeNIbCTBA, @ KaK CpPEACTBO COBEPLIECHUS HMYIIECTBEHHBIX MPECTYIICHUH.
B rnase 21, rie pacnonoxena ct. 159.6 YK PO, kpynHbIM pazMepoM CHUTAETCS CyMMa
6omee 250 ToIC. pyO., YTO HYXKIAAECTCS B COTIIACOBAaHUHU.

I'paxnancko-npaBoBoOil pexxuM HHPOPMAIIMOHHONW 0€30MacHOCTH MPEICTaBIISET
c000if COBOKYMTHOCTh MIPABHJI CO3JaHUS, PACTIPOCTPAHEHHSI M UCTIOIb30BaHUs HH(OP-
MaIlii B UMYIIECTBEHHOM 00OpOTE Ha COTJIACOBAHHBIX CTOPOHAMH YCIOBHUSAX JOTO-
BOpa JIMOO B COOTBETCTBHM C WMIIEPATUBHBIMH HOPMaMH TPaKIAHCKOTO 3aKOHOJa-
TENbCTBA, HATIPUMED, B pEKUME KomMepueckoi TaiHbI (cT. 1465 'K PD).

C Touku 3penus cT. 128 'K PO undopmanms — 310 0coObIif HETOUMEHOBAaHHBIT
00BEKT IPaXIaHCKOTO TpaBa, KOTOPBIH MOXKET OBITh OTHECEH K «MHOMY UMYIIECTBY,
B TOM YHCJI€ UMYIIECTBEHHBIM MpaBaM...». O0 3TOM MOXKHO CYJIUTh MO KOHCTPYKIIUU
cr. 141.1 TK P®, rae nadopmaimonHsie mo cBoeil Gopme BbIpakeHUs: HU(POBBIC
mpaBa 0003HaYEHBI KaK 0053aTeIbCTBEHHBIE U UHBIE MTPaBa, 000POT KOTOPBIX BOCIIPO-
M3BOJHUT C HEKOTOPBHIMU OCOOEHHOCTSAMHU MOPSIOK PACHOPSHKEHUS UMYIIIECTBOM.

B nensix pa3BuTHs UQPPOBOM 5KOHOMHKH U PACITUPEHUS PhIHKA IIU(PPOBBIX yCIYT
B Poccuiickoit denepannu npunaTsl PenepanbHblii 3aKoH «O udpoBbIX GUHAHCOBBIX
aKTUBaXx, MU(PPOBOI BAIIOTE 1 O BHECEHUH M3MEHEHUI B OT/ICJIbHBIE 3aKOHOIATEIIbHBIC
akTel Poccuiickoit denepanmm» Ne 259-D3 ot 31.07.2020 (nanee — 3akoH o mudpo-
BbIX (DMHAHCOBBIX aKkTUBax») n denepanbHblii 3ak0H «O NPUBICYCHUH WHBECTUIUHA
C MCIIOJIb30BAaHUEM MHBECTUIIMOHHBIX IUIaT(HOPM M O BHECEHUH U3MEHEHUI B OTAEIIb-
Hble 3aKOoHOJaTenbHbIe akThl Poccuiickoii ®eneparum» Ne 259-03 or 02.08.2019
(manee — 3aKoH 00 WHBECTUITMOHHBIX IIAT(HOPMAX).

CornacHo cT. 9 3akoHa 0 HM(POBBIX (PMHAHCOBBIX aKTHBAaX ornepaTop uHpopMa-
LIMOHHOM CUCTEMBI IO BBITYCKY HU(PPOBBIX (PHHAHCOBBIX AKTUBOB BO3MEIIAET YOBITKU
M0JIb30BaTEISIM HH(GOPMAITMOHHOM CUCTEMBI B pe3yJIbTaTe yTpaThl HH(popManuu; cOost
WH(OPMAITMOHHBIX TEXHOJIOTHHA W TEXHUYECKUX CPENICTB; MPEIOCTABICHUS HETOCTO-
BEPHOM, HETIOJTHOW WJIM BBOJSIIEH B 320y 1eHre HHPOPMAITUH; HAPYIIEHUS TIPABHII
paboThl MHPOPMAIIMOHHONW CHCTEMBI; HECOOTBETCTBHSI WH(POPMAITMOHHON CHUCTEMBI
TpeOOBaHUAM 3aKOHOAATeNbCTBA. OTHAKO TaKas k€ OTBETCTBEHHOCTH OIeparopa 00-
MeHa ITUGPOBBIX PUHAHCOBBIX aKTHBOB CT. 10 3akoHa HE MPEeTyCMOTPEHA, YTO CIISIYET
MPU3HATh CYIIECTBEHHBIM IPOOEIOM, TPEOYIOIIUM 3aKOHOAATEIbHOIO BOCTIOIHEHUSI.

Kpowme toro, B cooTBeTcTBHH CO CT. 12 3aKoHa 00 MHBECTUIIMOHHBIX IIaT(opmMax
OTBETCTBEHHOCTh OIEPAaTOpa MHBECTUIIMOHHOMN IUIaT(HOPMBI 32 YOBITKH IOJIb30BaTE-
JIeil orpaHUYeHa JIMIIb HApYIICHUSMHU MpaBuil pabOThl HHBECTULIMOHHOMN TIaT()OPMBI
1 000pOTOM HEJIOCTOBEPHON WJIM HETOUYHON MH(poOpMarmu. B cBsi3u ¢ 3TUM HEoOXxo0-
JIMMO TIPUBECTH €€ B COOTBETCTBUE CO CT. 9 3akoHa 0 MUPPOBBIX (PHMHAHCOBHIX AKTHBAX,
JIOTIOTHUB TaKUMH (POPMYITHMPOBKaMU 00 OCHOBAHHUSX TPaKIAHCKO-TIPABOBOW OTBET-
CTBEHHOCTH OIlepaTopa, Kak yrpara nHbopMaIuu u cooi B padote HHGpOPMAITMOHHBIX
pecypcoB. DTO MO3BOJIUT 00ECTIEYUTh EIUHCTBO MPABOBOTO PEryInpoBaHus Oe3omac-
HOW 1M(poBol PuHAHCOBOW WMHGPOpPMAIINH, OTBEUAIONIeH o0muM TpeboBaHusIM 3a-
KOHa 00 MH(pOpMAaIUH.

Kak ormeueHo B muTepaType, B 310Xy CTPEMUTEIBHOTO Pa3BUTHUS LU(POBBIX TEX-
HOJIOTUH YeJIOBEK JOJDKEH COXPaHATh 3a COOOM MpaBo Ha KMU3Hb B TPAJAULIMOHHOHN Oec-
uugpoBoit cpene odutanus. «l ocyaapcTBO HE TOJKHO MPEBpaIIaThCs B «IU(PPOBOI
KOHIUIarepb», 00IMIECTBO — B «IU(PPOBYIO KOJIOHHUIO», a UYEIOBEK — B IIHPPOBYIO
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muaHocTh» (Ovchinnikov, 2020:18). Tem He MeHee, MO Mepe Pa3BUTHS HOBBIX
MPOPBIBHBIX TEXHOJOTHI MOTPEOHOCTh B MOJAEPHU3ALMU MH(POPMALIMOHHOW HH(]pa-
CTPYKTYpHI U yCUJICHUH MH()OPMAIIMOHHON 0e30MmacHOCTH OyJeT TOJIBKO BO3pacTaTh
(Bertovsky, 2021:745).

3ak/oyenue

B pesynbraTe paccMOTpeHUs IOCTAaBIEHHOH B cTaTbe NMPOOIEMBI MbI IPUIILIN K
BBIBOJLY, YTO KOHCTUTYIIHOHHOE 3aKpeIuieHne HH(POPMAIIMOHHON 6€3011acHOCTH SIBIIS-
€TCs OCHOBOM JUIsl MOJIEPHU3AIMH €€ TEOPETUYECKON MOMIENIH.

Pemenne npoGiiemsl THPOPMALMOHHON O€30IIaCHOCTH 3aTparuBaeT 0a30BbIe OC-
HOBBI I'YMaHHMCTUYECKOM KOHLENIUU npaBa. CeroiHs MOJIHBIA OTKa3 OT LUPPOBBIX
TEXHOJIOTHH y’k€ HEBO3MOXEH B CHJIy IUIOTHOM MX MHTErpalMy B MPOCTPAHCTBO CO-
BPEMEHHBIX COLMAJIBHBIX OTHOIICHUH. 1109TOMYy HY’KHO YCTaHOBHUTH TaKOH pPEXUM
6e3omacHOro 000poTa HHMHOPMAILIUHU, TPH KOTOPOM OCTAIOTCS HEU3MEHHBIMH CYIITHOCT-
HbIE OCHOBBI IIPUPOJIBI YEJIOBEKA, a OH IOJy4YaeT BO3MOXXHOCTh pa3BUBATh U COBEp-
IIEHCTBOBATh CBOH IMOTEHIIMAJ B paMKax HHU(POBOM Cpebl.
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NMpaBoBoe ob6ecne4vyeHune LU poBU3aL MM UCKycCcTBa

T.H. Muxaaésa'>'D<

benopycckuii rocynapctBennsiii yauepcuteT (BI'Y), e. Munck, Pecnyboauxa benapyco,
Poccwuiicknit yausepcutet apyx051 HaponoB (PYIH), e. Mockea, Poccuiickas @edepayus
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AHHOTaNUsA. AKTYyaJIbHOCTb HU(POBOro HCKyCCTBa M LU(PPOBU3ALUH HCKYCCTBA Kak Oonee oomei
KaTErOpHH, OTPAXKAIOIICH COBPEMEHHBII TEXHOIOTUYHBIN MOIXO0 K 3TOH cepe KU3HEeATeNEHOCTH Ye-
JIOBEKa, MPOSIBIACTCS B aKTHBH3ALIMH IIPABOBOTO PETYIMPOBAHUS PA3IMYHBIX ACIICKTOB BIHSHHS U(PO-
BBIX TEXHOJOTHI Ha c(epy TBOPUYECTBA M UX BHECEHHS B 3aKOHOJATEIBHYIO MOBECTKY. PacCKpBITHI Tpa-
BOBbIE 0COOSHHOCTH LU(POBU3ALNH HCKYCCTBA HAa COBPEMEHHOM dTare. PaccMoTpeHs! 0CHOBHBIE chephl
u(POBU3ALMH HCKYCCTBA U FOPUANYCCKUE CPEICTBA, 00SCIICUNBAIOIINE UX HAUIEKAIISe COMPOBOXK/IC-
Hue. OXapaKTepH30BaHbI MIMPOKHUIT M y3KUil MOAXOJ K HOHATHIO IH(PPOBOE HUCKYCCTBOY, IPOAHAIU3H-
POBaHbI IPOOIEMBI OTIPEETICHUS TIPAaB MHTEIUICKTYaIbHOW COOCTBEHHOCTH Ha PE3yJIbTAaThl TBOPUYECTBA
(Ipou3BeeHus), IOTYYSHHBIE C UCTIOJIb30BAHUEM HCKYCCTBEHHOTO MHTEIUICKTA, PACIIHPEHHE TOCTYIIa
K MTPOM3BEIEHHSIM HUCKYyCCTBAa H 00BbEKTaM KyJIbTypHl B H(POBYIO 310Xy. B paboTe mcnonb3oBaH Mex-
JUCHUTUIMHAPHBIN MOJIXO0/1, METOJl aHAIN3a U CHHTE3a, METO]l a0CTPaKIMH, a TaKKe GOpPMaIbHO-IOPHIHU-
YeCKHMil U CPaBHUTENBHO-IIPaBOBOH MeTojbl. Ha ocHOBe aHanu3a aBTOp (OPMHPYET KOHIICHIHUIO TPEX
JIETEPMHUHUPYIOIINX HANpPaBICHUH, KOTOPbIE MO3BOJAT KOMIUIEKCHO MOJONTH K CIIOKHBIM HpoLeccam
COYETaHUS] TBOPYECTBA M TEXHOJOTHH, pEaJH30BaB HMX «Pa3BHTHE», «PETYIMPOBaHUE 00OpOTa»
U «pacIipeielleHHy 0 0€30I1aCHOCTbY.

KuroueBble c10Ba: HHTEIUIEKTyaIbHAsi COOCTBEHHOCTh, HCKYCCTBO, HEB3aHUMO3aMCHIEMBIH TOKEH,
NFT, ungposas 6e3omnacHocTb, udpoBas cpeaa, uuppoBusanus, HH(HpPOBoOe UCKYCCTBO, TBOPUECTBO
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Legal support for digitalization of art

Tatsiana N. Mikhaliova'> <

Belarusian State University (BSU), Minsk, Republic of Belarus;
People’s Friendship University of Russia (RUDN University), Moscow, Russian Federation
P<mikhaleva-tn@pfur.ru

Abstract. The relevance of digital art and digitalization of art, as a more general category, reflecting
the modern technological approach to this sphere of human activity, is manifested in mainstreaming of
legal regulation of various aspects of digital technologies impact on the sphere of creativity and their
inclusion in the legislative agenda. The article reveals the legal features of digitalization of art at the
present stage. It examines the main areas of digitalization of art and legal means to ensure their support.
The broad and narrow approaches to the concept of “digital art” have been outlined. The issues of defining
intellectual property rights for the results of creativity (works) produced with artificial intelligence and
increasing access to works of art and cultural objects in the digital age have been analyzed. The paper
applies interdisciplinary approach, methods of analysis and synthesis, abstraction as well as formal-legal
and comparative-legal methods. Based on the analysis the author forms the concept of three determinative
directions which enable complex processes of combination of creativity and technologies in an integrated

9

way of “development”, “circulation” and “distributed security” of art.

Key words: intellectual property, art, NFT, non-interchangeable token, digital security, digital
environment, digitalization, digital art, creativity
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BBenenne

B nocneqnue necstuneTuss MHOTHE BOIIPOCH! chepbl NCKYCCTBA, CBSI3aHHBIE C €ro
CO3/IaHMEM, PaCTPOCTPaHEHHUEM, BIIQJICHUEM, €T0 3HAYEHUEM IS YeIOBEKa W B3aUMO-
JeiicTBueM cyObeKTa M 00bEKTa B UCKYCCTBE, 3HAUUTENbHO MeHstoTCs. LlndpoBblie Tex-
HOJIOTHH BOIIUTM B MHUP HMCKYCCTBa — W300Pa3UTENBHOTO, MTO3TUYECKOTO, MY3bIKAIb-
HOTO, TEATPAIBLHOT'O U T.I1., CBOE0OPa3HO BOCCOEIMHUB YEPE3 THICSUEIETUS HEKOT' 1A €/11-
HYIO aHTUYHYIO KOHIICTIIINIO fechne, aCCOIMUPOBABIIYIOCS B TOM YHCIIE C HCKYCCTBOM
(Zolotareva, 2019:92; Adiwijaya & Rizky, 2018).

[lepBbIe Mmarn «TeXHOJIOTH3AIMIY» UCKYCCTBA OBUIH MPEIIPUHSATHI BO BTOPOI TIO-
JIOBUHE MPOUUIOro Beka. A. XUUXOK MCMOJIb30BaJ 3aCTABKU KOMITBIOTEPHON IpauKu
Jbx. Yurau k dunemam, [, [Ton I'erapu n300pern pucoBaibHYIO MalInHY, a . Y OpXoJu,
crenas (POTOCHUMOK aKTPHCHI, OLM(POBaAI U pacKpacui ero B mporpamme. Ceros mc-
MOJTb30BaHME TIM(PPOBBIX TEXHOJOTHN U Ia)Ke NCKYCCTBEHHOTO MHTEIICKTA B CO3IaHUHU
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apT-00BEKTOB M MPOM3BEICHUI HMCKYCCTBa PAa3IMYHBIX JKaHPOB BEChbMa PacIpocTpa-
HEHO, a CJIEJIKH B cepe Hru(pOBOro UCKYCCTBA — ATO CyMMBbI OT HECKOJIBKUX THICSY /10
MWIIHOHOB pyOsieii. OHO M3 POU3BEIEHH NCKYCCTBEHHOTO HHTEIICKTA B CEPHUU Pa-
00T, creHepupoBaHHbIX B cTuie PemOpanara, «I[loptper Damonaa ae benamuny, Obu10
nponano Ha aykipone Christie’s B 2018 romy 3a 432,5 thic. mon. CILA; B yrity KapTHHBI
CTOMT mojanuch aiaropurma. B 2021 romy Ha 3TOM ke ayKIMOHHOM IUIOIIAAKE 3a
69,4 mua non. CHIA Ot ponad nmmpoBoii Koyaxk Xyaokanuka Beeple, u 5To cambrii
JIOpOTOI HEB3aMMO3aMeHsIEMBIN TOKeH B uctopun. B 2022 roxy Habmtogacs craj uH-
BecTUIMOHHOTO MHTepeca K NFT. AxknoTaxk BOKpYT HU(PPOBBIX aKTUBOB KaK «IyOJei»
aHaJIOTOBOT0 MCKYCCTBA TaKXK€ BOCIPHUHUMAETCS U C DHTY3MAa3MOM, M CO CKEICHCOM.
OmmdpoBaHHBIEC ¥ XpaHUMBIE B KAYECTBE CEPTUPUKATOB YHUKAITBHOTO KOJIa, 3aIUIIEH-
HbI€ OJIOKUYEHH-TEXHOJIOTUEH, OTpaskKaloINe HEKYI0 HH(POPMAIIUIO O KOHTEHTE, TAKHUE aK-
THUBBI MOT'YT OBITh BOCIIPHHSATHI Ay IUTOPHEH KaKk COOCTBEHHO IIEHHOCTH (KaK, HalpuMep,
«Manonsa Jlonn» MukenaHKeno), HO MOTYT CTaTh B PsiJl «CYBEHHPOB U3 MYy3€HHOr0
MarasuHa» (Kak, Hampumep, Tak W HepacrnponaHuble NFT-dparmentst «llomemyspy
Knumra x J{ato C. Banentuna). Kak oTHOCHTEIHHO HOBYIO SKOHOMUYECKYIO KaTETo-
puto 1MdpoBbie aKTUBBI B c(epe MCKycCTBa €lIe OXKUAAIT KOJIeOaHusi crpoca U
«BBIPaBHUBaHME» MO3ULMNA. TeM He MEHee TBOPUECTBO U UCKYCCTBO MMeEET OOJIBIION
pe3epB /sl pa3BUTHUs KaK CEKTOP SKOHOMUKH' . KpeaTuBHas S5KOHOMHKA, MIIM SKOHOMHKA
uAel — CIenyIoIUi BUTOK Pa3BUTUS 3KOHOMUKH 3HAHHM, 3TO CBOET0 poJa CILIaB TeX-
HOJIOTH ¥ TBOPYECTBA, IO3TOMY COBEPIICHCTBOBAHKE MPABOBOT'O PETYIUPOBAHUS 000-
pOTa poU3BeACHUH II(PPOBOrO HCKYyCCTBA — OHA U3 CAMBIX aKTYaIbHBIX 33/1a4.

Kak HoBas 3amaya 1j1s1 ropucnpyAeHINH, TUPPOBU3AIMS UCKYyCCTBA TOPOIHIIA Ce-
pBE3HBIE IOPUINYECKUE AUCKYCCHU U MPHUKIAIHOTO, M OHTOJIOIMYECKOro nopsiaka. Psn
BOMPOCOB OCTAIOTCSI HEYPETYTMPOBAaHHBIMU JTHOO XapaKTepU3yIOTCS TPABOBOM HEOIIpe-
JIETICHHOCTBHIO, B T.4. MPOOJIEMa OIpeAeIeHUs IPaB UHTEIUICKTYaJIbHOW COOCTBEHHOCTH
Ha UM(pPOBBIEC MPOU3BEICHUS, PACKPHITUS HH(OpMAIMK U o0ecTiedeHns: 0€30MacHOCTH
BCEX YYaCTHHKOB cepbl HUPPOBOTO UCKYCCTBA, cCaMU Je(pUHUINH «IIH(PPOBOE UCKYC-
CTBO», «UM(POBON Tpou3BeneHUe», mpod. [IponsBenenus, co3ganHble MPU TOMOIIH
IU(POBBIX TEXHOJOTHH, OTPAXKAIOT MPHOIMKEHHOCTh NCKYCCTBEHHOTO MHTEIUIEKTa K
YeJI0BEYECKOMY MBIIIUICHHUIO U TOMY, YTO YEJIOBEK BCET/Ia pe3ePBUPOBAI KaK CBOIO YHHU-
KaJIbHOCTh — CIIOCOOHOCTh K TBOPYECTBY, IMOJHHUMAIOT TTyOMHHBIE BOIIPOCHI ATHKH,
¢bunocodpun, Teopun npasa, HUBHUIUCTUKH.

Lesbio Hcc1e10BaHNA — BBISIBICHHE ITPOOIEMHOT0 TOJISI TEOPETHUECKUX H TTPaK-
TUYECKUX aCMEKTOB HM(POBU3AIMH UCKYCCTBA, ONpeeiieHne 00beMa MOHATHUS [H(po-
BO€ UCKYCCTBO, aHAJIN3 [IPABOBBIX MEXaHU3MOB, HAIIPABJIEHHBIX HAa PETYJIMPOBAHHUE €TI0
00opoTa u 00eCeYnBAIOIIMX Pa3BUTHE TBOPYECTBA U KYJIbTYpPhl B KOHTEKCTE HOBBIX
TEXHOJIOTUH U UX 0€30MacCHOTO MPUMEHEHHS.

! B KoHuenuuy pa3BuTHs TBOPYECKUX (KPEATUBHBIX) MHIYCTPUM U MEXAHHU3MOB OCYIIECTBIIECHHS X TOCYIap-
CTBEHHOW MOAJEPKKH B KPYHHBIX M KPYMHEUIIMX TopoAcKuX arinomepanusx 10 2030 roxa, yTBep:KAEHHOM
pacniopsbxenueM [lpaBurensctBa Poccutickoit @enepannu Ne 2613-p ot 20.09.2021 r. (manee — Konnenmus
Pa3BUTHS KPEATHBHBIX UHAYCTpPUil) 3a)MKCUPOBAHO, «CPEIHSS OIS CEKTOpa TBOPUECKHUX (KPEaTUBHBIX) WH-
nycrpuii B MupoBoM BBII coctasmsier 6,6 nporneHnTa... B Poccuiickoit @eneparnuu, HecMOTpst Ha BBICOKUH ypo-
BEHb 00Pa30BaHHOCTH, Pa3BUTHS HayKH M OOraToe HCTOPUYECKOE, KyJIbTypHOE Haclielie, TOTEHIHANl CEKTopa
KPEaTHBHOM SKOHOMHKHU HEJTOCTATOYHO PEATM30BaH — JOJIS1 TBOPUECKUX (KPEaTHBHBIX) HHIYCTPHH B 9KOHO-
muke Poccuiickoit deneparyiu cocTapiseT JUMb 2,23 IpOLEHTa.
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MaTepHaJ’lbI U METOAbI

[Ipu pabore Ham mnpoOIEMATUKON MPABOBOTO PEryJIMpoOBaHHsS IH(PPOBOTO
HCKYCCTBa yJeisieTcs BHUMaHHE OCHOBHBIM HAIPaBJICHUSM B3aHMOJCHUCTBHS TpaBa
U HMCKYCCTBa, aKCHOJIOTMYECKOMY IHUCKYpCy IpaBa, Hayku M uckyccrBa (Malyshkin,
2018; Kucherenko, 2015). BaxxabiMu 17151 TOHUMaHHSA TIETTH ¥ MEXaHU3MOB TIPABOBOTO
obecrieyeHns NCKYCCTBA U MX TIepeHoca B IU(PoBYIO chepy cranu padoThl, pacKphIBa-
IOIINE CYITHOCTh TBOPYECTBA KaK aKTa, MAaTEPUAIBLHOTO M UJICATBHOTO B COACPKAHUHT
MIPOM3BEICHUI UCKYCCTBA C MO3UIMH ropuandeckoi Hayku (Kozlova, 2015; Deryugina,
2015), ocoOeHHOCTH MPaBOBOTO PETYJIUPOBAHUSA OTAEIbHBIX BHJIOB HCKYCCTBa
(Nagrodskaia, 2015; Piryazeva, 2020; Volozhanina, 2019). /15151 onipeneneHust OCHOBHBIX
HafpaBJIeHUl MpaBoBOro oOecrneyeHus IHM(PPOBOro HCKyccTBa aBTOp OOpamaics
K pe3ylbTaTaM HCCIEIOBAaHUN MO BBISBICHUIO Hambosiee >(PQPEKTUBHBIX MOIXOI0B
K TIOHUMAHHUIO M 3aKOHOAATEJIbHOMY 3aKperuieHuio 1mudpoBsix npaB (Kuznetsov &
Chumachenko, 2018; Konobeevskaya, 2019), omucanuio 1udpoBbsIX Hpon3BeAeHHN
Kak 00BEKTOB rpaxmanckoro obopora (Rusakova, Frolova & Gorbacheva, 2020;
Ovchinnikov & Fathi, 2019; Teliukina, 2018), npaBoBomMy aHaiaM3y IHU(POBBIX ILIAT-
dopm (Gabov, 2021; Altukhov & Kashkin, 2021; Lobel, 2016). B noxtpune o6ocHO-
BaHHO MHOT'O BHUMAaHUS yJIENSETCSl BOIIPOCAM OXPaHOCTIOCOOHOCTH U TPaB MHTEIUICKTY-
aJIbHOW COOCTBEHHOCTH Ha MPOU3BEACHUS HCKYCCTBA B IIM(POBOI cdepe, aBTOPCKUX
npaB B BuptyanbHoil cpene (Ippolitov, 2021; Tolochko, 2021; Rakhmatullina, 2020;
Grin, 2020; Entin, 2017; Bonadio, Lucchi & Mazziotti, 2022; Levin, 2021; Ramalho,
2021), paBHO KaK U cTaTyca HCKYCCTBEHHOT'O MHTEJIEKTA U MOSBJICHUS [IU(PPOBOIL JTiy-
Hoctu (Bridey, 2012; Barfield & Pagallo, 2020; Krysanova, 2021; Aleshkova, 2021;
Vlasov, 2021; Kharitonova & Savina, 2020). BMecTe ¢ TeM, HET KOMIICKCHBIX HCCIIC-
JIOBaHUH TIOHATHSA, BUIIOB, MPABOBOTO CTaTryca MU(GPOBOrO MCKYCCTBA, HANPABICHUI
MPaBOBOTO OOecTiedeHus I(PPOBHU3ALINN HCKYCCTBA.

Pe3yabTaTsl U 00cy:KIeHNE

O nonsamuu «yugpoeoe uckyccmeoy

[TudpoBoe nCKyccTBO CyLIECTBYET Kak pe3yibTaT B3aMMOIEHCTBHS HMCKYCCTBA U
Hay4YHbIX TEXHOJOTUH. B oTpacieBoii nuTeparype Mo UCKYCCTBOBEICHUIO, SKOHOMUKE
OTMEYAIOT, YTO MOHATHE «UU(POBOE HCKYCCTBO» CYIIECTBYET MapajlieIbHO C TePMHU-
HaMH «KOMIIBIOTEPHOE HCKYCCTBOY», «MYJIBTUMEINHHOE HCKYCCTBOY, «MAIIMHHOE TBOP-
YeCTBOY», «HCKYCCTBO HOBBIX (DOPM», «KHOEP-HCKYCCTBOY», «BHPTYaIbHOE UCKYCCTBOY,
«IMDKHATAT-apT» | T.I1., HE Pa3rPaHUuMBasi TEPMUHBI C TOYKH 3pEHUSI 000COOICHUS NX
CYIIHOCTHBIX W TpaBoBbIX XapakTepuctuk (Piryazeva, 2020; Volozhanina, 2019).
C TOYKHM 3peHHs IOPUCTIPYICHIMH BAaXHO YETKO IETCPMUHUPOBATH CYIIHOCTHEIC
U CyILECTBEHHbIE XapPAKTEPUCTUKU OOBEKTA MPABOOTHOIIEHUH AT UX OTIPAHHUYCHUS
OT CMEXHBIX KaTErOpHii, MOHATHUI, MPaBOBOI ONPENENCHHOCTH CTaTyca U IIPaBOBBIX
MOCHEACTBUN U T.IL.
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B ocHOBE MOHATUS «UCKYCCTBO» 3aJI0KEHO «TBOPUYECKOE OTPAXKEHHE, BOCIIPOU3BE-
JieHue JeHCTBUTENBHOCTH B XY0KECTBEHHBIX 00paszax»’. KaxIoMy BHIy HCKycCTBa
COOTBETCTBYIOT CBOM CpPE/ICTBA CO3JIaHMS XYI0KECTBEHHBIX 00pa30B (B xopeorpaduue-
CKOM HCKYCCTBE — 3TO YKECTbI, IBUKECHUS, TTOJIOKEHNUE TEJ, B KUBOIHCU — KOJIOPUT,
PUCYHOK, KOMITO3UIIHS U T.1.)

B mmpokom cmbicie nu@poBOe UCKYCCTBO — BHJI TBOPUYECKOH JEATEILHOCTH C
NpUMEHEHHEeM IU(POBHIX TEXHOJIOTHH, B pe3yJIbTaTe KOTOpoii 1) co3maercs wiu 2) Mo-
JUpUIHPYETCs TaKoe 0TOOpakeHue AeUCTBUTENbHOCTHU. [Ipu co3nanuu npousBeaeHnit
1 POBBIE TEXHOJIOTUH UCTIONB3YIOTCS ¥ KaK BCIIOMOTATENbHOE CPEJICTBO, U KaK HEOTh-
emJieMast YacThb HJIeH JOCTHKEHUS ONPeIeTICHHOTO TBOPUECKOro pe3ysbTaTa.

LludppoBoe NCKYCCTBO B Y3KOM CMBICIIE — 3TO COOCTBEHHO CO3/IaHKE MPOU3BEIE-
HUS UICKYCCTBA LIU(PPOBBIMU CPEACTBAMH MOTHOCTHIO T YaCTUYHO. DTO MALTMHHOE HC-
KyCCTBO MJIM KHOEP-UCKYCCTBO, IMOCKOJIKY OHO HEOTBEMJIEMO OT KHOEPHETHYECKOTO
MexanuzMma. OJJHUM U3 BUJIOB KHOEp-HCKYCCTBA ABISETCSA UCKYCCTBO, (BOC)IPOU3BOAN-
MO€ UCKYCCTBEHHBIM WHTEIUIEKTOM.

Hexkotopsie uccnenoBareny pasrpaHnuuBatoT HQposblie U ceteBbie hopmbl. K ce-
TeBOW (hopMe TPOM3BENEHHSI OTHOCST MPOU3BEICHNUS, BhUIOKEeHHBIE B HTepHET. Of1-
HaKo, KaK CIPaBeJIMBO OTMEUAIOT, pa3MelieHue B HTepHeT camo 1o cebe He BIUSET
Ha 00BEKTUBHYO (hOpMy, TO3TOMY HET HEOOXOIUMOCTH BBIJIETISTh CETeBbIE ()OPMBI ITPO-
n3Benennii (Nagrodskaia, 2015:70).

B pamkax nanHOrO Br1a HEOOXOIMMO TaKXK€e BBIACISATH T€ MPOU3BEICHHS, KOTOPHIE
SBJSIFOTCSL PE3yJbTaTOM, MPOAYLMPYEMbIM HCKYCCTBEHHBIM HHTEIUIEKTOM CaMOCTOSI-
TEJIbHO, JINOO CreHEePUPOBAHHBIE MIPU CYLIECTBEHHOM WJIM MAJIO3HAYUTEIIbHOM BMeEIIa-
TEJILCTBE YEJIOBEKA W/MJIM TI0JI €r0 PyKOBOJCTBOM. JTO pa3iiMuie HAILIO OTPAKECHUE B
o0cy»XIeHusIX B paMKax BcemupHoii opraHu3anyy WHTEIUIEKTYyadIbHONH COOCTBEHHOCTH
(WIPO Conversation on Intellectual Property (IP) and Artificial Intelligence (AI))>.

Bo Bropoii cutyaru (MoguduKamm) yKe CyIIeCTBYIOINIEe MPOU3BEICHHE MO/I-
Bepraercs nnppoBoii Tpanchopmanun. B kauecTBe CHHOHIMOB YIOTPEOIISIFOT TEPMUHBI
«o1mdpoBbIBaHUEY, «IH(ppoBaHuey, «HdppoBuszanus» (Teliukina, 2018:72). Lludposas
TpaHcdopManus ConpspKeHa ¢ MEPeHOCOM M3 aHAJIOrOBOM cpe/ibl B IU(POBYIO C HETbIO
XpaHEHMs, BOCIIPOU3BEAEHHS], HHOTO BKJIIOYEHHS B TPAXXKIAHCKUI 000pPOT MOJHOCTHIO
WJIM YaCTUYHO B KayecTBE MH(POPMAIIMOHHOTO pecypca. ToxIecTBeHHBIN epeBo/I Mpo-
W3BEJICHUN U3 aHAJIOTOBOM (OpMBI B IIM(PpoBOH opmar He OyaeT nepepaboTKo 1 To-
SIBJICHUEM HOBOTO MPOU3BOAHOr0 oObekra. Kak ormeuaer P.I1I. Paxmarymnuna, B nan-
HOM CJIydae «cjeqyeT T'OBOPUTh O TEXHHYECKOM M OpraHHU3al[MIOHHOM CO/EHCTBUM
(momrm. 2 m. 1 c1. 1228 'K P®)» (Rakhmatullina, 2020:36). OmHako He HCKITFOYEHO, YTO
U poBU3AIHS TPOU3BEICHUS MOXKET 03HA4YaTh B TOM YMCIIE U JICHCTBUS TBOPUYECKOTO
XapakTepa, BCJIEICTBUE YEro CTENeHb OPUTHHAIBHOTO BKJIa1a MOXKET BIIOJIHE CTAaTh KPU-
TEepUeM OTHECEHHUs MPOU3BEJCHUS K IPOU3BOIHBIM, a HE SIBIATHCS BOCIIPOM3BEICHUEM
MCXOJIHOTO aHAJIIOTOBOTO Mpou3BeneHus B 1udpoBoM hopmare. OTMEUAIOT ¥ BO3MOXK-
HOCTb 00OpaTHOro mpolecca: NPOU3BEICHUE MOXKET ObITh CO3/IaHO B LIU(PPOBOM BUJE U
npeoOpazoBaHo B TpanuionHyto ¢popmy (Teliukina, 2018:70).

2 Oawcezo6 C.H. Cnosaps pycckoro ssbika. Msn. 14-e, crep. / mox pen. H.IO. llIBenoBoii. M. «Pycckuii 3b1k».
1982. 814 c.

3 WIPO Conversation on Intellectual Property (IP) and Artificial Intelligence (AI). Second Session.
WIPO/IP/Al/2/GE/20/1. Pexum noctyna: https://www.wipo.int/edocs/mdocs/mdocs/en/wipo_ip ai 2 ge 20/
wipo_ip _ai 2 ge 20 1 rev.pdf (mata oOpamenus: 10.10.2022).
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U B mepBoM, 1 BO BTOPOM CITydae UCTIOIb30BaHMS ITUPPOBBIX TEXHOJOTHA B chepe
HCKYCCTBa HAXOST MPUMEHEHHUE U CaMBbI€ TIOCIIETHUE Pa3pabOTKH, KOTOPHIE XapaKTepH-
3YIOT Kak Oosiee O€30macHyI0 allbTepHATHBY MHOTUM KHOEp-TIpoIieccaM B Pa3TUIHBIX
chepax (Kuznetsov & Chumachenko, 2018:99; Kartschia, 2018:29), peus unet o 6510k-
YEHH-TEXHONOTUAX. Uepe3 TOKEHU3aluio NPOU3BENCHUN BO3HUKAET JOMOJHUTENbHAS
KOMMepIranu3aiys. Xpanenue Bced nHhopManyu o MUPpoBOM 00BEKTE, aBTOPCKUX
IpaBax Ha HEro, Beex caenkax ¢ HuM nocpeactsoM NFT umeer u ahdexT cunepruu: uem
0osee Oe3omacHa cpejia ooparieHus, TeM 0osiee TPUBIICKATEIHHBIM CTAHOBUTCS OOBEKT,
U Jlasiee, TeM 0oJiee 3aMHTEPECOBAHHBIE CYOBEKTHI CTPEMSITCS YIIOPSIOYUTH TPABOOTHO-
MISHUS U T.JI.

[{udpoBuzanms MUCKyCcCTBa MO3BOJSIET TOBOPHTH HE TOJBKO O CO3JAaHWU Kade-
CTBEHHO HOBBIX TIPOU3BEJICHUI, HO B IIEJIOM O PACIIMPEHHUH JIOCTYMA K OOBEKTaM KYJIb-
Typhl. OrdpoBKa My3eHHBIX SKCIIOHATOB M CO3IaHNE BUPTYAITBHBIX My3€€B IO TEXHO-
norun VR/AR oTKphIBaeT HOBBIE CIOCOOBI MEpeAaur U PACIIPOCTPAHECHHUS PE3YILTATOB
TBOPYECTBA, KYJIbTYPHOTO HACTICTHUSI.

OnHy M3 cnenuambHBIX KaTeropuii B cdepe KyJIbTYphl H UCKYCCTBA — OOBEKTHI
KYJIbTYpHOTO HACJIEIUsl — B CHJTYy MX 3HAUUMOCTH HEJIb3s1 000HTH BHUMaHueM. B nure-
patype npeanararot cozanue 3D peno3uTopreB CKaHOB 0OBEKTOB KyJIBTYPHOTO U MPH-
poaHoro Hacnenus (HedTo moxoxee cymiectByeT B nmpoekre Google Open Heritage), u
3TO TAK)Ke MOTPEOYET CHEeIMaIbHOTO peryaupoBanus. HeOe3bIHTEpECHO B CBSI3H C 3TUM
Y TIPEITIOJIOKEHHUE O BOBHUKHOBEHUH HOBOW KOMITJICKCHOM OTpPAaCiIH Ha CThIKE U(POBOI
HKOHOMHKH, TBOPYECKOW WHIYCTPHH, KYJIbTYPhl U MHTEIUICKTYAIBHOW COOCTBEHHOCTH
(Ippolitov, 2021:13). B pamkax CHI" peanusyercss unnnmaTiBa BupTyansHoro mysest
KyJbTYpHOTro Hacieaus rocyaapctB-yuactaukos CHIC, u 20 mas 2020 roga omodpeHo
npennokenue VcnoauurensHoro komutera CHI™ o popmupoBanmn Ha ero BeO-pecyp-
cax pazjiena co CChUTKaMU Ha BUPTyalibHbIE 3Kco3uimu My3eeB crpad CHI™ no 3aBep-
HIeHus1 paboTHI MO CO3aHUI0 TaKOTo BupTyanbHOTro My3esl.

Kpome Toro, ecTh psii KOMIULTMMEHTAPHBIX JCUCTBHHA C UCTIOIh30BaHUEM TU(POBBIX
TEXHOJIOTHI, KOTOPhIE CIIOCOOHBI YCOBEPIIEHCTBOBAThH MPABOOTHOILIEHHS B cepe Hc-
KyCCTBa: HalprMep, UCTIOJIb30BaHHE TEXHOJIOTUH IS TIeJIei Cy/1IeOHO-NCKYCCTBOBEIUC-
CKOM KCIIEPTU3bI, BHEJPEHHE HHHOBAIIMOHHBIX MAPKETUHTOBBIX MHCTPYMEHTOB, CTIOCO-
0O0B MpoJaXKH, ayTCHTHU(HUKAIINH, OTUIATHI, CTPAXOBAHHMS, JIOTUCTUKH U T.I1.

Lughposoe uckyccmeo kaxk 06vekm npasosoco pe2yiuposanus

OcHOBHBIMU (pOpPMaMH B3aMMOJICUCTBHSI UCKYCCTBA U TIpaBa SIBIISIOTCS 3alllUTa U
OXpaHa MPaBOM MHTEIJUICKTYaIbHBIX MPaB; PETYJIUPOBAHUE CO3JAHUS U UCTIOIH30BAHUS
MPOM3BEICHUH TTOCPECTBOM 3allpEIleHus, 00sI3bIBaHMSI, JO3BOJICHHS, PEKOMCHIAINH
WJIM TIOOIIPEHUS;, OTPAKECHHUE B MPOU3BEICHUSX UCKYCCTBA MPABOBOM JIEHCTBUTEIHHO-
CTH; yCHIIEHHE TH00 ocalieHne AeWCTBUS IPABOBBIX PEryJIATOPOB; HEITOCPEICTBEHHOE
BO3zelicTBIE Ha noBeneHue el (Malyshkin, 2018:49). Hu onHo U3 9THX Hampasiie-
HUI He SBJISAETCS UCKITIOUEHHEM U JUTSl HICKYCCTBA, CO3JaHHOTO MJTH BKJIFOYaEMOT0 B 000-
POT ITpH IOMOTH IIU(PPOBBIX TeXHOJIOTHI. HarpoTus, psij1 13 BOMPOCOB 00peTaroT 00JIb-
IIYI0 OCTPOTY BBU/IY HAUaJIBHOTO 3Taria OCMBICIECHHUS MECTa IU(POBBIX OOBEKTOB B Ipa-
BOBOU Cpefie.

B npaBoBOM JIGKCMKOHE BCE 4Yallle BCTPEYAIOTCS CJIOBOCOUYETAHHUS «IH(poBoe
paBoy, «IMU(POBOH aKTUBY, «IU(poBas TaThopma». Beenenue npouseneHuii mud-
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POBOTO MCKYCCTBA B TPAXKIAHCKHI 000POT TpeOyeT OTBETHI Ha BOMPOCHI, KaKOBa MPH-
pola mpaB Ha HUX, SBJISIOTCS JIU OHU OCOOBIM OOBEKTOM PETyJIUPOBAHUS, HACKOJIBKO
HEOOXOIMMO JIOTIONTHUTH TPATUIIMOHHBIE TPAKIAHCKO-TIPABOBBIC TIOHSATHS 1 HHCTUTYTHI
HOBBIMH ITPABOBBIMHU KaTETOPUSIMHU LI (PPOBOTO Mpasa.

B.J1. 30pbKuH OTHOCHUT K IM(POBHIM IIpaBaM «IpaBa JIOJIeH Ha TOCTYII, UCTIOIb30-
BaHMe, CO3JJaHHE U ITyOIMKALMIO HU(POBLIX NpousseaeHuin»*. [{udpoBoe mpaBo MoxkeT
YIOCTOBEPUTH TIpaBa Ha BEIIH, MHOE UMYIIECTBO, PE3YyJIbTaThl paboT, OKa3aHUE YCIyT,
UCKITIOUUTENbHBIE TIpaBa. Marepuanu3anus JAaHHBIX UMYIIECTBEHHBIX MIPAB OCYIIECTB-
JSIETCSl ANIEKTPOHHBIMH CpescTBaMu B MH(popMmanmoHHo# cucreme (Ovchinnikov &
Fathi, 2019:109). [To maenuto .M. KonobeeBckotii, oTHeceHHe TU(POBHIX MPaB K 00b-
eKTaM TPaXIAaHCKUX IpaB sBisteTcs omubouHbM (Konobeevskaya, 2019:333). B cBoto
ouepesib, pa3enseM MO3MIMI0 OTHOCUTENIBHO JBOWCTBEHHOTO XapakTepa HU(PPOBBIX
MpaB: Kak 00BEKTOB IPaXkIaHCKUX TMIPaB U — B O0JIee IMUPOKOM CMBICIIE — KaK IPaBo-
BOW MMIIEpaTuB B OOIIECTBE, OCHOBAHHOM Ha MH(POPMAIMH U COBPEMEHHBIX TEXHOJIO-
THSX, BHEJpPEHHE U OOecreyeHHe KOTOPHIX TOCYJapCTBO 00s3aHO TapaHTHPOBATh
(Rusakova, Frolova & Gorbacheva, 2020; Rusakova & Frolova, 2022:697).

A.A. Kaprxus yka3piBaeT Ha BaKHOCTh (DOPMHPOBAHUS JIEKTPOHHBIX PEECTPOB,
KOTOpBIE TIOATBEPKIAIOT HU(PPOBBIE MTPpaBa Ha OOBEKTHI, yKa3aHHBIE B TAKUX PEECTPax,
MOCPEJICTBOM BEICHUSI COOTBETCTBYIOUIMX 3aMKCel, KOJIOB (OMpeieIeHHON TI0CIe10Ba-
TEJIbHOCTH 3HAKOB), a TAKXKE HA IIEPEOCMBICIIEHUE MHCTUTYTA KOJJIEKTUBHOT'O yIIpaBJie-
HUSI aBTOPCKUMH TPaBaMH B yCJIOBUSX HOBBIX TEXHOJIOTHI, CTaBUT BOIPOC O «popma-
TUPOBaHUM» B CaMOH OJvkaiiieil mepcrekTrBe HU(pPOBOro Mpasa B LIMPOKOM CMBICIIE,
HE OIPaHWYEHHOI'O KJIACCUYECKOW UUBUIMCTUYECKOM, YaCTHONPABOBOW JOKTPUHOMN
(Kartskhiya, 2019:32—33). B KoHueniuu pa3BuUTHS TBOPYECKOW MHIYCTPUU aKIICHT
ClIeaH Ha HE0OXOIMMOCTh OOIIIEAOCTYTHBIX CEPBUCOB B C(hepe MHTEIUIEKTYaTbHOM CO0-
CTBEHHOCTH, IJIaT(GOPM MOHETH3ALUH TBOPYECKHX MPOIYKTOB, KPayIUHBECTHHTOBBIX
w1aThopM, CEpPBUCOB KOHCYJIHTALIMOHHOMW, B TOM YHCIIE MPABOBOW M OyXTraaTepCKOH,
MOJIEPIKKH.

Ectb MHEHHE 0 TOM, 4TO IM(pOBasi cpeia, B YaCTHOCTH MIIaT(HOPMBI, HYKIAIOTCS B
NepCOHU(UIIMPOBAHHBIX MPABOBBIX HOPMax, a HOBBIC IPABOBbIE MHCTUTYTHI IOCTE-
neHHo Gopmupyrot «miardpopmentoe npaso» (Altukhov & Kashkin, 2021:89; Lobel,
2016). A.B. I'aboB oTMeUaeT, 4TO «KaK TOJILKO BOMPOCHI IIaTGOPM MEPEIUTH U3 3a1a9l
MX ONKMCaHUS B MPOrpaMMax, KOHIEMIIHAX, CTPATETUAX B TUIOCKOCTh (hOPMYITHPOBAHUS
KOHKPETHBIX IIPABOBBIX PEIIEHUI, HEMEIJIEHHO BCTAJl BOIPOC O TOM, KaK PEryJIMpPOBATh.
B camom mepBoM npuOIMKEHUM ATOT BOMPOC BCTAl B aHTMMOHOIOJBHOM MOBECTKE.
V3ke MOHATHO, YTO TaTdopMa Kak sSBIEHHE, SJKOHOMUUYECKUH (DEHOMEH BEZET K Iepe-
pacripesieieHUuI0 phIHOYHON BIacTy... [ImaTdopMbl — 3TO M3MEHEHNE YIKOHOMUYECKHIX
OTHOIICHUH COOCTBEHHOCTH; B OT/ICJIbHBIX Pab0OTax 3TO OTMedaeTcs B popme nepexoaa
OT BJIQJICHUSI K JIOCTYIY... 3TO CEPhE3HBIN BBI3OB /IS MpaBa; 37€Ch PeYb MOXKET UATH
BOBCE HE O TOYEYHBIX M3MEHEHHUSX, a 00 M3MEHEHUSX MapaJurMalbHOTO XapaKTepay
(Gabov, 2021:76—77).

4 3operun B.J]. 3anaua rocyapcTBa — IPU3HABATH U 3AIMINATEL U(POBLIE MpaBa rpaxkaan. Poccuiickas ra-
3era — Cronmmusblid Beimyck. 2018, Nel115(7578). Pexxum mocrtyna: https://rg.ru/2018/05/29/zorkin-zadacha-
gosudarstva-priznavat-i-zashchishchat-cifrovye-prava-grazhdan.html (nata o6pamenus: 06.10.2022).
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B poccuiickoM 3akOHOIATENIHCTBE 3@ MOCJIEAHUE TObI MOTYYMIO 3HAUYUTEIBHOE
pa3BUTHE peryaupoBaHue UPpoBoH cpeabl. Tak, BCTYNWIM B CHITy nonpaBku B ['pax-
nmaHckui kogeke Poccuiickoii @enepannu o u@poBbIX MpaBax, NpUHIATH PenepanbHbIit
3akoH oT 02.08.2019 Ne 259-@3 «O npuBieuyeHH HHBECTULIUH C UCIIOIb30BAHUEM HH-
BECTHIIMOHHBIX TUIATGOPM M O BHECEHUH M3MEHEHHWI B OT/EIBbHBIC 3aKOHO/IATEILHBIE
aktel Poccuiickoit ®enepauun», denepanphbiii 3akoH oT 31.07.2020 Ne 259-03
«O 1dpoBhIX (UHAHCOBBIX aKTHUBAX, MU(POBOM BATIOTE M O BHECEHHH M3MEHEHUH B
OTZENbHBIE 3aKOHOJATENbHBIE akThl Poccuiickoin ®@enepanumn»; Ykazom [Ipesnaenra
Poccuiickoit @enepannu Ne 490 ot 10.10.2019 r. yrBepknena HaunonansHast ctpare-
TS Pa3BUTHUS HCKYCCTBEHHOro MHTEsIeKTa Ha nepuoA 10 2030 roga (nanee — Crpare-
rust 2030).

Hecmotps Ha To, yTO HanpsiMyro U(PPOBU3ALIMSA UCKYCCTBAa HE OXBau€Ha HOBOBBE-
JEHUSIMU, PSAJT M3 HUX UMEET BaKHOE 3HAUCHUE JIJISl BHEIPSHHUST HOBBIX TEXHOJIOTHI B TOM
qucie B TBOpueckoi unayctpun. Hanpumep, onaum u3 npuopureros Ctpateruun-2030
yKa3aHO pacIIMpeHue MaTeHTOB U MPUKIIATHBIX TEXHOJIOTHIECKUX pelieHni. Brimeyka-
3anHast KoHuenus pa3BUTUS KPEaTUBHBIX MHIYCTPUN YCTAHABIMBAET: B KAYECTBE OJI-
HOM U3 33/1a4 — COJCHCTBHE «CO3/IaHHUIO U BHEIPEHUIO COBPEMEHHBIX LU(PPOBBIX TEX-
HOJIOTHH Ui co3/1aHusl (IPOU3BOJICTBA) U PACHPOCTPAHEHUS] TOBAPOB M YCIIyT OTEYe-
CTBEHHBIMHA TBOPUYECKUMH (KPEaTUBHBIMHU) HWHIYCTPHSAMW», HANpaBICHUHA TOCyIap-
CTBEHHOH TOAIEP)KKH — «pPa3BUTHE CHUCTEMBl CEPBHUCHOTO OOECIEYECHHUS MPAaBOBOM
OXpaHBbI CIETOK C MHTEJUIEKTYa bHBIMH NIPAaBaMH U 3aIUTHI MIPAB PE3yJIbTaTOB HHTEI-
JIEKTYaJIbHOW JIEATEIbHOCTH B OHJIANH- U O(UIaiiH-CpeiaX, MHBIX He0OOXOIUMBIX MPaBo-
BBIX M (DMHAHCOBBIX YCITYT».

B 2022 rony B 'ocynapctBennyto Jlymy Obl1 BHECEH 3aKOHOTPOEKT O PETYIMPOBA-
HUM HEB3aMMO3aMEHIEMbIX TOKEHOB, O/IHAKO MOKA HE HAIlIeJ TaTbHEHIITYIO TOIICPIKKY.
Crnenyer OTMETHTh, YTO HEB3aUMO3aMEHSIEMbIE TOKEHBI UCIIOJIb3YIOTCSI HE TOJBKO B
cdepe 1dpoBOro UCKyCCTBa U MOTYT yJIOCTOBEPSTH COBEPIICHHO Pa3JIMYHbIE UCHTH-
(UKaMOHHBIE CBOWCTBA, HE TOJIBKO aBTOPCTBO, HO 1 UMYIIIECTBEHHBIE TpaBa, 1 00s13a-
TEJbCTBA, U MPOY.

Ilpasosas npupooa u 0XparnocnocoOHOCHb cO30a8aemMblx YUPDPOBLIX NPOU3EEOCHULL
ucKkyccmea

[IpousBeneHnss HMCKyccTBa MOTYT OBITh AHAJIOTOBBIMH U IM(poBbIMH. B
cooTtBeTcTBHUH C 1. 1 cT. 1259 I'paknanckoro koaekca Poccutickoit denepanuu u te, U
JpyTHe ABJISIOTCS 00beKTaMu aBTopckoro npasa. Kak noguepkusaer B.JI. Ourus, B cBOE
BpeMsl Ul PACHpPOCTPAHEHUs MPaBWJI W HOPM HCHOJb30BAaHUS IPOU3BEICHUH,
BelpaboTaHHblX B XIX B. M 3aKkperuieHHbIX B BepHCKONW KOHBEHIMH 110 OXpaHe
JUTEPATYPHBIX M XYIO)KECTBEHHBIX Mpou3BeleHuil 1886 T. Ha HOBBIE OOBEKTHI,
MOPOXK/ICHHBIE HAYYHO-TEXHHYECKUM TMPOTPECCOM, HCMOIb30BAINCH TpPU TpUEMa:
pacHIMpUTEeNIbHOE TOJIKOBaHUE, YMOAOONEHHEe M IOpHIUuYecKas (UKL, MIMPOKOE
TOJIKOBAHHE IOHATHSI «UCKYCCTBO» II03BOJIMJIO IIOCJIEAOBATEIbHO PACHPOCTPAHUTH
MpaBOBYIO oxpaHy Ha dororpaduu (¢ 1896 r.), kuHEMaTOrpapUIECKUe MPOU3BEIACHUS
(c 1908 r.) (Entin, 2017).

C TOYKM 3peHHs IOPUCTPYAECHIMH IPOU3BEIEHIE UCKYCCTBA PACCMATPUBAIOT KaK
KOMIUIEKC HJeH, 0Opa3oB, MONYYMBIIMX CBOE OOBEKTHBHOE BBIPAKEHHE B T'OTOBOM
Tpyie, uaeanbHbI 00BEKT, CO3/1aHHBIN B pe3yJIbTaTe TBOPUECKO AesTensHocTH. K mpu-
3HaKaM MPOU3BEJICHUS UCKYCCTBA OTHOCAT HOBU3HY, OPUTHHAIBHOCTD, YHUKAIBHOCTD,
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BO3MOKHOCTH CTOUMOCTHOM OLIEHKH, HEMOTPEOIIIeMOCTb, 3CTETUYECKYIO HIH HHPOpMa-
LIMOHHYO CO/IepKaTeNbHOCTh. HeKoTOpbIe yueHble MoI4epKUBaloT, 4To (popMa BbIpake-
HUSL, TO €CTh MaTepHaIbHOE BOIUIOIIEHHUE, TAK JK€ BaXKHA, KaK U HJIeaJIbHOE CO/IepKAHUE
(Deryugina, 2015:90). MaTepuanbHOe 3aKperieHHe TOMOTraeT BBECTH MPOU3BECHHE B
rpakAaHCKHUI 000pOT, HO HE SBJISETCS 00s3aTENbHBIM IS 3aLUTHI IIPaB aBTOPA.

M.B. TentokrHa OTHOCHUT K XapaKTEpHBIM yepTaM LU(PPOBBIX MPOU3BEIECHUM, K
KOTOPBIM OTHOCSITCS W IU(POBBIC TTPOU3BEACHUS UCKYCCTBA, X YUCIIOBYIO TIPUPOLY,
OTOPBAHHOCTb OT HOCHUTEJS, PaCIPOCTPAHAEMOCTb 0€3 NOTEPH KaueCcTBa, BO3MOXKHOCTb
CYIIIECTBOBAHUS TOJBKO B BUPTYAIbHBIX PaMKaX, 0TKa3 OT CTEPEOTHIIOB MPE3eHTAIUN 1
oOnagaHue HajJ MaTepUalbHBIMH OOBEKTAMH, PEIAKTUPYEMOCTb, HCYE3aEMOCTb,
uHTepakTBHOCTS (Teliukina, 2018). I[Tocneanue Tpu XapaKTepUCTHKH EpECTAIN OBITH
TUIUYHBIMU C BO3PACTAHUEM HCIOJIb30BaHUSI TEXHOJIOTUM OJIOKYEHH U OCHOBAaHHbBIX Ha
HEl HEB3aMMO3aMEHSIEMbBIX TOKEHOB KaK OCHOBBI IT(PPOBBIX TTPON3BEICHUIA.

Ocobast ponb B pa3BUTUM HOBBIX (POPM TBOPYECKOW WHIYCTPUH IMPHUHAICKHUT
nckycctBeHHOMY uHTeiiekty. C.C. MnmonuroB oTMeuYaeT, 4TO HCKYCCTBEHHBIN
MHTEIJIEKT MOXET y4acTBOBATh B PETYJIMPOBAHUH apT-PhIHKA, HO TAKXKE U OBITH aBTOPOM
uudpoBsix npousseneHuii uckyccrsa (Ippolitov, 2021:10). [upokoe ncnonap30BaHuE
MCKYCCTBEHHOT'O MHTEIUIEKTA B PA3IMYHBIX cepax Hu(ppOBU3AIMH UCKYCCTBA OIUCAHO
BBIIIE, OJJHAKO IOJIOKEHUE OTHOCUTEILHO aBTOPCTBA B IOPUIAMYECKOM 3HAUEHHUHU CIIOBA
TpeOyeT OT/AeNbHOTO BHUMAHUS U aHAIIN3a.

[To muenwuro P.I. Paxmarynunoit, At inpoBeIX 00bEKTOB aBTOPCKOTO TIpaBa B
BUPTYAJIBHOM IPOCTPAHCTBE HEOOXOIMMO BBOAUTH Ha 3aKOHOIATEIIbHOM YPOBHE TaKOM
KPUTEpUI OXPaHOCIIOCOOHOCTH, KaK OPUIMHAIBHOCTh, a UCKIIOYUTEIbHOE IPaBO Ha
O0BEKT, CO3JAHHBIM MAalIMHOM, MPEIOCTaBUTh aBTOPY IPOIPAMMHOIO MPOAYKTa
(Rakhmatullina, 2020:35). Uccnenys npaBoBy0 IpUpoay U OXPaHOCIIOCOOHOCTH BUPTY-
anpHOTO 00pasa, E.C. ['punb oOpaiaeT BHUMaHUE Ha TO, YTO HEOOXOAUMO ONPE/IEIIATH,
SIBIISTIOTCSI JI OOBEKTHI pe3yIbTaToM TBopueckoro tpyaa (Grin, 2020:147).

[To muenunto M.IO. Ko3noBo#, «He Bcerja TBOPUYECTBO COMPOBOKIAETCS OCO3HA-
HUeM. BaxxHo, 4TOOBI TBOPUECKHUH aKT MCXOAWI UMEHHO OT YeJIOBEKa, a HEe OT >KUBOT-
HOTO MJIM KOMITBIOTEPHOW MPOrpamMmbl. Y TaUHbIM MPEICTABIISAETCS ONPEESICHUE TBOP-
4eCTBA KaK J{yXOBHOM JIESTEIbHOCTH, PE3YIbTaTOM KOTOPOH SIBIISIETCS CO3/IaHUE OPUTHU-
HaJIbHBIX [IEHHOCTEH, YCTAaHOBJICHHE HOBBIX, PaHEe HEU3BECTHBIX (DaKTOB, CBOMCTB H 3a-
KOHOMEPHOCTE! MATEpUalbHOTO MUPA U AYXOBHOW KyJIbTYypbl... Kak mpasuio, nmpu
OLICHKE TOTO WJIM MHOTO O0BEKTa KaK pe3ysibTara TBOPYECKOH JeITENIbHOCTH PUMEHSI-
IOTCSl TaKue KPUTEPHUH, KaK HOBU3HA, YHUKAIbHOCTh, OopurnHaibHOCTHY (Kozlova,
2015:83).

VIMeHHO TBOpuecKas COCTABIIONIAsi — KpaeyrojbHbl KaMEeHb NPUMEHEHHs K
MIPOU3BEACHUSAM, CO3[JaHHBIM HCKYCCTBEHHBIM MHTEIJIEKTOM WM C ITOMOULIbIO UCKYC-
CTBEHHOI'0 MHTEJUIEKTa, aBTOPCKUX MpaB. TBOpUecKas AeATeIbHOCTh OTOXK/IECTBIISETCS
C MHTEJUJIEKTYJIbHOW, OJTHAKO HE BCSKAsl MHTEIUIEKTYyaJIbHas JESITEIbHOCTh HOCUT XapaK-
Tep TBOpUECKOU. PyTHHHBIE EHCTBYUS, MPUBOASAIIIE K MOSBICHUIO A0TOHHBIX PE3yIib-
TaTOB, KaK MPaBUJIO, HE HOCAT XapaKTep TBOPUECKUX.

Kak ykaspiBarot }0.C. XapuronoBa u C.B. CaBuHa, B OOJBIIMHCTBE IOPUCAUKINT
UCXOJISIT U3 TOTO, YTO PE3yJIbTaThl pabOThl UCKYCCTBEHHOTO MHTEIUICKTa HE SIBIISIOTCS
OXPaHOCIIOCOOHBIMH, OCKOJIbKY HE OCHOBaHbI Ha TBOPUECKHUX CIIOCOOHOCTSX. B kaue-

CTBE PHMEPOB MPHUBOJIAT 3aKOHOJATEIBCTBO U CyAeOHy 0 npakTuky CIIA, ABctpanmuu
u EC (Kharitonova & Savina, 2020:532—3533).
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WuTepec B JaHHOM CBSI3H TIPEICTABIISACT, KaK pa3BUBAIACh aMEPUKAHCKas IPaBOBast
JIOKTPHHA B OTHOLIEHWH AaBTOPCKHUX IMPaB MCKYCCTBEHHOro MHTEIIeKTa. CyObeKTHbIE
XapaKTePUCTUKN 3a4acTyl0 SBIISUTMCH MPEBATUPYIOUIMMU: KOMITBIOTEPHI HE TOJKHBI
paccMaTpuBaTbCs Kak aBTOPbI, IOTOMY YTO UM «HE HY>KHBI CTUMYJIbI JJIS1 TBOPUECTBA»
(Samuelson, 1986); mMockoIbKy KOMIBIOTEPHBIE MPOTPaMMBbl HE MOTYT OBITh «aBTO-
pamMu» B 3aKOHOJATEILHOM CMBICIIE, MPOU3BEICHHS, CO3JJaHHbIE KOMIIBIOTEpaMH, HE
oxpanocrioco6ns (Clifford, 1997; Barfield & Pagallo, 2020:123); cucrema aBTOpCKOTO
npaBa CIIIA He MOXET HaJeluTh MPaBOM KOMIIBIOTEpP, KOTOPBIM HE 00JajaeT mnpaso-
CYOBEKTHOCTBIO, BMECTO 3TOT0 ObliIa IPEeIOKeHa TOKTPHHA «ITPOM3BEICHUH, CO3/1aH-
HBIX 110 Haiimy» (Bridey, 2012) IIpaBonpuMeHuUTENb CAEAYET TOM ke FOPUANIECKOH J0-
THKE, OJTMH W3 TIOCIETHIX TOMY IPUMEPOB — OTKIIOHeHUE COBETOM TI0 paCCMOTPEHHUIO
aBTOpcKUX TpaB B (eBpane 2022 rona 3asBKM Ha OXpaHy aBTOPCKUX MpPaB Ha MPOH3BE-
JICHAE€ WCKYCCTBEHHOI'O WHTEJUIEKTa TMO0J Ha3zBaHWeM «HemaBHWid BXxom B pail»
(““A Recent Entrance to Paradise”).

Jlo HeaBHETO BpeMEHH 3aKOHOATENN 1 TIpaBONIpUMEHUTeNN B Kurae npuaepxu-
BaJIMCh TOYKU 3PEHMS, YTO MPOM3BEACHHAs UCKYCCTBEHHBIM MHTEIJIEKTOM padoTa He
MMEET MpaBa Ha 3aluTy aBTOpckux npas. Oanako B nexadpe 2019 r. OkpyxHOM Cyx B
Kurae nocranoBu, 4To cTaThs, CO3/1aHHAS C TOMOILBIO AJITOPUTMA, HE MOXKET OBIThH CKO-
nupoBana 6e3 pazpemrenus (Krysanova, 2021:228).

3akoHOATENbCTBO BennkoOpuTaHnu oOecreyrBaeT 3alUTy aBTOPCKHUX IPaB Ha
KOMIBIOTEPHBIE MPOU3BEICHUS, aBTOPOM KOTOPBIX CUMTACTCA JIMIO, MPEANPUHSIBIICE
HEOOXOUMBbIE NIEHCTBUS sl CO3/IaHUs MPOU3BEACHUSA. AHAJIOTUYHOE 3aKOHOAATEIb-
ctBo aeiicrByer B Hooit 3enanauu, Unaun, I'onkonre, Upnanauu.

EBporneiickas komuccus B goknane « TeHIeHIun 1 pa3paboTku B 00JIaCTH HCKYC-
CTBEHHOT'O MHTEJIEKTa — BBI30BBI JJIsl CHCTEMBI IPaB UHTEIUIEKTYyalIbHON COOCTBEHHO-
cti» (2020) paccMoTpena BOIpoc 0 TOM, Kak MPUMEHSATh yCIOBUsI, ycTaHOBIeHHbIE Cy-
nom EC® 1o Bompocam 0XpaHOCTIOCOOHOCTH TIPOM3BEICHHUH, K Pe3yIbTaTaM, TOTydYeH-
HBIM C TIOMOIIBK0 MCKYCCTBEHHOIO MHTEIUIEKTa, M pe3yJbTaTaM, CO3/aHHBIM HCKYC-
CTBEHHBIM MHTEIIJICKTOM, B PE3yJIbTaTe Yero ObLIH C/IETaHbl BEIBObI, HEKOTOPBIE U3 KO-
TOPBIX COOTHOCUMBI C IPEMETOM HACTOSILEr0 UCCIIEOBAHUS: OTCYTCTBUE TAPMOHU3H-
POBaHHBIX MPABWJI MPUBEJIO K PA3TUUHBIM PEIICHHUSIM B HAIIMOHAJILHOM 3aKOHOAATENb-
CTBE Pa3HbIX FOCYIapCTB-WIEHOB B OTHOIIEHUH POU3BEIECHH, CO3AaHHBIX C IOMOIIBIO
HICKYCCTBEHHOTO MHTEJIEKTa, T0TOMY HeoOXOJuMa Takas rapMoHM3anus’®; cyre-
CTBYIOT PHUCKHU JIOKHOTO NPUIMCHIBAHMS aBTOPCTBA pabOTaM HMCKYyCCTBEHHOI'O MHTEI-
JIKTa, «TIOX0KUM Ha MPOM3BEACHUS»; PEKUMBI CMEXHBIX MpaB B EC moreHImaibHO
pacrpoCTPaHSIOTCS Ha NMPOU3BEIACHUS UCKYCCTBEHHOIO MHTEIIEKTA, HE UMEIOIINX aB-
Topa (ayAnO3aIuch, BEllaHKUE, ayIUOBU3YyallbHAasl 3allUCh U HOBOCTH); LIEJIECO00Opa3HO

3 [lpou3sBeieHUe I0KHA ObITH «OPUTHHATLHBIMY, TO ECTH OTPAXKAIONIUM JIMYHOCTh €10 aBTOPA, SBIISIOLIMMCS
BBIP2)KEHHEM €TI0 CBOOOJIHOTO M TBOPYECKOro BbIOOpa. Ecim Tema nmpoanKTOBaHA TEXHHYECKUMHU COOOpaxKe-
HUSIMH, TIPaBUJIAMH WM IPYTHMH OTPaHUYCHUSIMH, HE OCTaBJIsIsi MECTa JUISl TBOPUECKOM CBOOOIBI, TaKas TeMa
He Oy/ieT CUHTaThCsl «OPUTHHANBHOIY. IIpeiMeT To/KeH ObITh HACHTHGHIMPYEMBIM C TOCTaTOYHOH TOYHO-
CTBIO M OOBEKTUBHOCTHIO. — TLI. 29-32 pemenus no aery Cofemel C-683/17 ot 12.09.2019, .. 37—39
pemenns o nenam Infopaq International, C-5/08, m.m.35-37 pemenus no aeny Levola Hengelo, C-310/17 ot
13.11.0218.

¢ TapMoHM3a1Msl BOIIPOCOB aBTOPCTBA Ha IM(POBLIE Npou3BeaeHus B MaciuTabe EC IMpoKo mouiepKuBaeTcs
B €BpoIIeiicKoi MpaBoBoW NOKTpHHE M Hanum oTpaxxenue B Jupexruse EC 2019/790 ot 17 ampens 2019 r.
OO0 aBTOpCKUX M CMEXHBIX npaBax Ha ExnnoM Lindposom Peinke EC — cm.: (Synadinou, 2021; Levin, 2021;
Ramalho, 2021).
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JANbHEIIee N3y9eHNe POJIH aTbTEPHATUBHBIX PEKUMOB HUHTEIUIEKTYaTbHOW COOCTBEH-
HOCTH JUISl OXPaHbl PE3yJIbTaTOB, MOJYYEHHBIX C MOMOIIbIO UCKYCCTBEHHOI'O MHTEIN-
JIEKTa, TAaKUX KaK 3aIldTa KOMMEPUYECKOW TaifHbI, HeJOOPOCOBECTHAS KOHKYPEHIUS U
JIOTOBOPHOE TIPaBo.

B HayuHO# UTEpaType paccMaTpUBAIOT PAa3IMUHbIC BAPHAHTH aBTOPCTBA — U KBa-
TUQUKALMIO TaKUX MpoU3BeleHU Kak o0bekToB sui generis (Kharitonova & Savina,
2020:533), u npu3HaHHE aBTOPCTBA 34 UCKYCCTBEHHBIM MHTEIUIEKTOM C IPHUCBOCHUEM
MpaBOCYOBEKTHOCTH T.H. 3nekrpoHHoMy iy (Tolochko, 2021:278), u coBmecTHOE
aBTOPCTBO pa3pabOTUMKa MPOrpaMMBI U Mojb3oBaTens nporpaMmsl (Bafield & Pagalo,
2020:130—131).

[Tocnemumii U3 BAPHAHTOB KPUTHKYIOT 32 HECTIPABEIIMBOE YPAaBHUBAHUE TIPaB pe-
aIBHOTO M300peTarens — 4venoBeka — M Biajenbia cuctembl (Tolochko, 2022:278).
OmHaKo B OTNpeIeIeHHBIX CITydasx MpaBa He TOJIBKO aBTOPOB, HO M OPTaHU3aTOPOB TBOP-
YeCKOTo IMpoIlecca 3alIUINAIOTCS Yepe3 CUCTEMY MHTEIUICKTYyallbHbIX MpaB. Tak, JIUIo,
OpraHU30BaBIIEE CO3/IaHUE CIIOKHOTO OOBEKTA, BKIFOUAIOIETr0 HECKOIBKO OXPaHIEMBbIX
PE3yJIbTaTOB MHTEJICKTYaJbHOW IEATENLHOCTH, MPUOOPETAeT MPaBO HMCIOIb30BAHUS
yYKa3aHHBIX Pe3yJIbTaTOB HA OCHOBAHUHU JJOTOBOPOB 00 OTUYKICHUU UCKITIOUUTEITHLHOTO
npaBa WM JHULIEH3HOHHBIX JOTOBOPOB, 3aKIIIOYAEMbIX C 00JIaIaTeIsIMU UCKITIOUHTEIb-
HBIX TIpaB Ha pe3yJbTaTbl MHTEIUIEKTyanbHOM AearenbHocTH (cT. 1240 I'K P®). Ko-
HEYHO, peub UJET HE O «BEUIN», a 00 OXpaHIEMOM pe3yIbTaTe HHTEIUICKTYaIbHOW Jes-
TEJNBHOCTHU (TaKOM KaK KHHO(MWIbM, T€aTPaIbHO-3PENUIIHOE TPEACTaBICHUE, MYJIbTH-
MEIUIHBINA POAYKT, 6a3a JaHHbIX). OAHAKO caM MPHHIUIT 3aIIUTHI [IPAaB OpraHu3aTopa
CO3JIaHMS CIIOKHOTO OOBEKTa HMHTEIICKTYAIbHBIX TPaB 3acily)KUBA€T BHUMAaHUS
(Alexandrov, 2015:32). Hanpumep, ipy UCTIOIB30BaHUH PE3yJIbTaTa MHTEIUICKTYTbHOM
JESITEIbHOCTH B COCTaBE CIOXKHOTO OOBEKTA JIMIIO, OPIraHU30BaBIIEE CO3AHUE 3TOrO
00beKTa, BIIPaBe YKa3bIBaTh CBOE MMsI HIIM HAMMEHOBaHUE OO0 TpeOOBaTh TAKOTO yKa-
3aaus (1. 4 cr. 1240 I'paxmanckoro kojekca Poccuiickoit denepanmu). ABTOpCKre
npaBa Ha 1Mo00p WM PacIoIoKEeHHE MaTepraoB (COCTaBUTEILCTBO) COOPHHKA, aHTO-
JIOTHH, SHIUKIONEIUH, 0a3bl TaHHBIX, HHTEPHET-CAiiTa, IPyroro mogo0HOr0 Mpou3Be-
JIEHUS] OXPaHAIOTCs 3aKoHOM (1. 2 ¢T. 1260 I'paskganckoro kojekca Poccuiickoit dene-
pammn).

Bomnpoc o mpucBoeHMH aBTOpPCTBA MCKYCCTBEHHOMY WHTEIUIEKTY KakK JJIEKTPOH-
HOMY JIUILY WJIM IOPUANYECKOMY JIUIYY 0OCOOOT0 poJia cieyeT pacCMaTpUBATh B KOHTEK-
cTe 001Iel IUCKYCCHH O CTaTyCe UCKYCCTBEHHOTO MHTEIUIEKTa. B 3Toii AucKyccun 3By-
YaT caMble Pa3HOOOpa3HbIE TOUKH 3PEHHUS, B TOM YHCIIE U 00 OTCYTCTBHU Y HCKYCCTBEH-
HOT'O MHTEJUIEKTA CO3HAHMS, BOJIH, O €T0 MPHUPOJE KaK MPOU3BOIHOM OT pe3yJIbTaTOB HH-
TEJJICKTYJIbHOW NIESATEbHOCTH 4YeJOBeKa. BBIIBUTAIOTCS MPENIOKEHUS O TOM, YTO
HEoOX0MMa METOJI0JIOTHSI, KOTOPAask MO3BOJIUT BBIJEISATh ONpE/ICICHHbIE BU/IbI UCKYC-
CTBEHHOT'O MHTEJUICKTa, KOTOPhIE MOTJIM OBl CTAaTh MOJHOICHHBIMUA YYaCTHUKAMH TIpa-
BooTHomeHn# (Aleshkova, 2021:196).

[TomHUMarOT BOMIPOC O TOM, «Ha OBICTPO PA3BUBAIOIINXCS PHIHKAX, TJIE TPOU3BEIC-
Hust, co3ganHble MW (MCKyCCTBEHHBIM MHTEIIEKTOM — 71.M.), CTaHOBSITCS Bce Oolee
pacrpoCTpaHEHHBIMH... MOTYT JIM TaKUe TPEOOBaHMS, KaK aBTOPCTBO M OPUTHHAIIBHOCTb,
MPOJIOKATh UMETh 3HaYEHUE, YUUTHIBAS CI0KHOCTH OTIIMYHS ITOJTHOCTHIO T€HEPHUPYIO-
[IMX MAIIUH OT JPYTUX TEXHOJIOTHH, KOTOPhIE MPOCTO OKA3bIBAIOT TIOMOIIb JIFOJSM B
TBOpYeckoM mporiecce» (Bonadio, Lucchi & Mazziotti, 2022:1195). B ciyuae otHece-

LAW AND DIGITAL TECHNOLOGY 127



Muxanésa T.H. Bectauk PYJIH. Cepust: IOpunnueckue nayku. 2023. T. 27. Ne 1. C. 117—134

HUA O6’BCKTOB, CO3aHHBIX I/ICKYCCTBGHHBIM HHTCEIIJICKTOM, K 06III€CTBGHHOMy OCTOs-
HUIO BBICKA3bIBAIOT OMACCHUS B OTHOLICHUH MPEKPAIICHNSI HHBECTHIINH 1 HHHOBAIIMOH-
Horo pasButusi B ganHou cdepe (Barfield & Pagallo, 2020:123, 131; Krysanova,
2021:228).

Pacnpeodenennas bezonacnocms 6 cipepe yughposozo uckycemaa

Hogele 1o cBoeit cytr 1 popme pon3BeieH I, HOBBIE CITOCOOBI POk, OTUIATHI,
HOBBIE BO3MO>KHOCTH B3aUMOJICHCTBHUS BCEX YUACTHUKOB C(Eepbl HCKYCCTBA Pa3BUBAIOT
00BEM M KayeCTBO CKJIAJBIBAIOIINXCS OTHOMIEHNH. OJHAKO MBI HE MOXEM 0e3yCIIOBHO
COIJIACUTBLCS C TEM, YTO OHM JIENAIOT XYA0KECTBEHHbIN PBIHOK «OTKPBITHIM U MIPO3pay-
HeiM» (Yakushina, 2021:143). LludpoBbie TEXHOIOTH TaKXKe YCHIMBAIOT PUCKHU TIOJIC-
JIOK, HE3aKOHHOT'O BOBJIEYEHUS B 000POT, UCIIOIB30BaHUsI HU3KOM HH(POPMUPOBAHHOCTH
u gaxe 1uppoBoi 6E3rpaMOTHOCTH B MHTEpecax 3J0yMbIIUIeHHHKOB. HebezocHoBa-
TEJIbHO OTMEYAIOT BAXKHOCTh OOecreyeHHs: 0€30MaCHOCTH Ha «PbIHKE KPHUIITO-UCKYC-
CTBa», PE/AJIaraloT Pa3BUBaTh 3aKOHOAATEILCTBO B 001acTH OJIOKYEiTHA, 3aITy CTUTD OC-
yIapCTBEHHYIO POTrpaMMy MAacCOBOM TOKEHM3AaLMU 00BEKTOB LIM(POBOrO UCKYCCTBA,
HAXOISAIMXCSI B COOCTBEHHOCTH TOCYAApCTBA, IIU(DPOBBIX KON TPOU3BEICHUIA UCKYC-
ctBa (Yakushina, 2021:143). JlelicTBUTENBbHO, OTCICKUBAHKUE MTPOBEHAHCA MPOU3BE/IC-
HUS WCKYCCTBA TIPH MTOMOIIM TEXHOJIOTHH, TIOCPEICTBOM OJIOKYEHHA BO3ZMOXKHO M 0€3
NPUBJICUYEHHS SKCIIEPTA, apT-IUIIepa, TaK KaK BCS «Onorpadus» MpOU3BeICHHs 3aicaHa
B LIeNI0YKe OJIOKOB, YTO IO3BOJISIET MPOCIEIUTh BCIO CyAbOY MPOU3BENCHUS, H30€XKaTh
MOJIJIENIOK, CKPBITBIX 00OpEMEHEHHH, HeTOOPOCOBECTHBIX KOHTPAT€HTOB H T.I1.

Pazensist mo3uiuio 0 BaXKHOCTH 0€301TaCHOCTH Ha IIU(POBBIX PhIHKAX, MTpeIjiaracM
PETYJIMPOBaHUE 3TOTO BOMPOCA CTPOUTH MO MPUHIUIY «PACHpEIeIeHHON Oe30macHo-
ctuy. «Pacnpenenenue) 03Ha4aeT He pa3MbITOCTh, @ CBOETO PO/a JONONHSIOIIUE APYT
Jpyra HOpMaTHBHO-TIPABOBBIE 00S3aTENBCTBA, & TAKKE TEXHUUECKHE CTAaHAPThI H PEKO-
MEH/IAIIH PA3IMYHOMN MMPABOBOM MPUPOIBI M PA3IMYHON CyOBEKTHOM HAIIPaBICHHOCTH,
MO3BOJISIIOIINE B COBOKYITHOCTH JIOCTHTaTh COATaHCUPOBAHHOTO COCTOSTHHSI BHEIPEHUS
WHHOBALWI U CHUKEHHUS YTPO3 UX HEKOHTPOIMPYEMOM IKCILTyaTaluH.

[IpuBenemM HECKOJIBKO IPUMEPOB Pa3IMUYHBIX [10 IPABOBOM IPUPO/IE PETYIIATOPHBIX
HopM. B ct. 1299 I'K P® npenycMOTpeHbl TEXHUYECKHE CPEICTBA 3alUThl aBTOPCKUX
npaB, KOTOPBIMUA MPU3HAIOTCS JIIOObIE TEXHOJIOTUH, TEXHUYECKUE YCTPOMCTBA MM MX
KOMITOHEHTbI, KOHTPOJIMPYIOLIME JOCTYI K MPOU3BEAECHHIO, IIPEIOTBPAIAOIINe JIH00
OrpaHUYMBAIOIINE OCYLIECTBICHUE JEHCTBUI, KOTOPhIE HE pa3pelieHbl aBTOPOM WM
MHBIM TpaBoo0IaaTeNIeM B OTHOLICHUN MPOU3BEICHHS. 3aKOH (DAKTUUECKH 3aMpeIacT
co3J1aBaTh MOJOOHOrO poJia TEXHOJOIMU, TEXHUUECKUE YCTPOMCTBA WM HUX KOMIIO-
HEHTBI, @ TAKXKE UCTOIb30BaTh UX ¢ Yka3zaHHbIMU 1ensimu (Kartskhiya, 2018:31).

Eme onuH BapuaHT HOPMATUBHO-IPABOBOI'O PETYJIMPOBAHUS — TFapMOHU3UPYIO-
IIMe TpaBUiIa Ha YPOBHE MHTETPALMOHHOrO 00beauHeHus. Tak, B cT. 6 u c1. 7 Jlupek-
bl 2001/29/EC O rapMoHU3aIiu aBTOPCKOTO MTPaBa M CMEKHBIX TIPaB B MHGOpMAIIH-
OHHOM OOIIIECTBE MPETYCMOTPEHBI MOJIOKEHHSI O TEXHUYECKUX CPEJICTBAX 3alIUTHI aB-
TOPCKHX TpaB (IPOrpaMMHOE 0OeCHeYeHne, TEXHOIOTHS, TEXHUYECKOE YCTPOMCTBO U
T.IL.), U CBEJCHUM 00 yIpaBieHUH (PACHOPSKEHUH) ITPaBaMH, B COOTBETCTBHU C KOTO-
pbIMH TocyaapcTBa-ydacTHUKH EC MpeaocTaBisioT MpaBoByIO 3aIIUTY OT «aKTOB 00-
xoza J00bIX 3 (HEKTUBHBIX TEXHOJIOTHUYECKUX MEP» U «JTFOOBIX JIeWCTBUI, HalpaBJIeH-
HBIX Ha yJaJieHue WM U3MeHeHue 10001 nH(pOopMaIiy 00 yrpaBIeHUH paBaMm.
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Taroke, 3HaUMMa POJIb TEXHUYECKUX CTAHAApPTOB W TpaBwil. CTaHmapTU3aius Ha
YpOBHE TEXHHUUYECKHX PErIaMEHTOB 0€30MacHOCTH WM UX aHAJIOTOB JIOJKHA OBITh U B
OTHOIIICHHUH arlapaToB, M B OTHOIICHUU MIPOTPAMMHOTO 0OecTieueHusl, /ieyiasi BCIO TeX-
Hojoruto Oe3zomacHoi. Poccuiickas Ctpaterust 2030 ompeaensieT HMCKYCCTBEHHBIH
MHTENIEKT KaK KOMILIEKC TEXHOIOTMYecKHX pelenuii’. JlanHble pelenus MoryT ObITh
00BEKTaMU CTaHJAPTU3AIMH, TOCKOJIBKY B COOTBETCTBUM ¢ DeepaibHbIM 3aKOHOM OT
29 urons 2015 1. Ne 162-®@3 (pex. ot 03.07.2016) «O cranmapruzamuu B Poccuiickoit
®deneparm» (oM. 6 cT. 2), TaKUMU 00BEKTaMH MOTYT SBIISATHCA: MPOAYKIHMA (paboThI,
YCITyTH), TPOIECCHI, CHCTEMBl MEHEIKMEHTA, TEPMHHOJIOTHS, YCIOBHBIE 0003HAYCHHS,
ucclieIoBaHus (UCIIBITaHKs ) M U3MEpEeHus (BKIII0Yast 0TOOp 00pas31oB) U METOABI UCITBI-
TaHW, MAPKUPOBKA, TIPOIICYPHI OIICHKH COOTBETCTBUS M MHBIE O0BEKTHI. JlaHHBIN 1MO/1-
xo11, mo mueHuto FO.C. Xaputonoroii u B.C. CaBuHoii, cooTBeTcTBYyeT CTpaTeruu pas-
BUTHS WHGOpMaoHHOTO obmiecTBa B Poccuiickoit denepanmu, yreepkaeHHo# [Ipe-
suneHToM Poccutickoii @eneparm B 2017 1. (Kharitonova & Savina, 2020:541).

BaxkapIM mipeicTaBisieTcsi 1 B3aMMOIOTIONHSIONIAs CUCTEMa 00S3aHHOCTEH MUHU-
MU3HPOBATh PUCKHU HU(PPOBU3AIIMN TBOPUECKON chepbl s BceX CyOBEKTOB TaKHX IMpa-
BOOTHOIIEHUH. Peann3anus 6€30macHOCTH UCTIOIb30BaHMS HOBBIX TEXHOJIOTUHN IS CO-
3JaHUS TPOU3BECHUS, €r0 MHHOPMALMOHHOTO «OBEIIECTBICHHUSD C LENBI0 BKIIIOYCHHS
B TPKIAHCKUN 000POT, PETUCTPALIMU U JTIOOBIX JTATBHEHIITUX CIETOK C HUM, UCTIONb30-
BaHMS U MEPEIaui JaHHBIX B CBSI3M C OTHM U T.II. JOJDKHO OCYHIECTBISTHCS HE TOJIBKO
rOCYJapCTBEHHBIMU OpraHaMy, YHOJHOMOYEHHBIMU JUIAMU (MTPOoheCCHOHATHLHBIMU
YYaCTHMKAMM), B TOM YHCIIE MOCTABIIMKAMH LU(PPOBBIX YCIyT Ml cepbl HCKyCCTBa®,
U(ppOBBIMHU IMOCPETHUKAMU B c(pepe UCKYCCTBA, HO U MOJIb30BATEISIMH, U JIMIIAMH, OCY-
HIECTBISIOIUMHU JA0CTyTl. HezaBucumast cucrema ayTeHTU(HUKALIUAH, OLEHKH U TPaH3aK-
il B cepe udpoBOro HCKyccTBa, KOTopasi MO3UIIMOHUPYETCS Kak TOCTHKEHUE uQ-
POBO ATIOXH, BBITOHO OTIMYAIOINIAs €0 OT TPAIUIIMOHHOTO UCKYCCTBA, TAK)KE HE MO-
JKET OBITH BHE CTaHIAPTOB 0E30ITaCHOCTH.

XapaxTep U MacmTad 1uQpoBoii cpepl TpeOYIOT 0COOBIX MOIX0I0B K BOMPOCaM
0€30macHOCTH, a PACHIMPEHNE PhIHKA TUDKUTAI-apTa, MEPEeXo] K KPEeaTUBHOM HKOHO-
MUKE 3aCTaBJIAeT 3ayMaThcs 00 () (HEKTUBHBIX MEXaHU3Max ee 00ecTedeH s U B OTHO-
HICHUHU IIU(PPOBOTO UCKYCCTBA, O€30MACHOCTH CAETIOK, TAHHBIX, COBMEIIEHHUS aHaJIOr0-
BBIX U IIU(POBBIX (POPM UCKYCCTBA M TBOpUECTBa. [ [pHHIIMT pacnpeneneHHoi 6e3omac-
HOCTH 00OECTIEYMBAET JOCTIKEHHUE 1€ MUHUMHU3AIMHA PUCKOB HAPYIICHUH TIPaB, 3710-
ynoTpeOIeHHs IPaBOM B YCIOBHUSX THOKOCTH M PACCPEIOTOYEHHOCTH I (PPOBBIX MOTO-
KOB M CHCTEM, HE 3aMeJIsisl pa3BUTHE IIM(PPOBOTO UCKYCCTBA U OOECTIeUrBast HYKHBIN

7 CpasuuBas noaxozasl B Crparernu-2030 1 eBpONENCKHMX aKTax, YKa3bIBAIOT, YTO B CTPATETHH OTPAKEH KOM-
IUIEKCHBII TIO/IX0/1, B TO BPeMsI KaK «aBTOPbI €BPOIEHCKOr0 MPOEKTa SIBHO MIPUIEPKUBAIOTCS O0JIee mpaKTHye-
CKOTO TI0JIX0J1a M PAaCKPBIBAIOT MOHATHE crcTeMbl I omucaTenbHO, HCXOMS U3 MEPEeUHs TEX METOJIOB U TeX-
HUYECKUX PpEIIeHUH, KOTOpbIe INPEeBpallaloT OOBIYHOE IMporpaMMHOe obecredeHne B TexHoioruroo VI»
(Vlasov, 2021:209).

8 YactHbIM mpuMepoM MOKeT cimyxuTh Otuer EBponetickoro mapmamenta 2017 T. ¢ peKOMEHIAIUAME ISt
Komuccenn mmo rpax1aHcKOMY IpaBy O MPaBMIaX POOOTOTEXHHUKH, B KOTOPOM OBIIIO OTMEUEHO, UTO «TCHICHIINS
K aBTOMaTU3anu# TpedyeT, 9ToOBI Te, KTO 3aHUMAeTCs pa3paboTKON 1 KOMMEpIHann3annuel pUIoKeHHH 1c-
KYCCTBEHHOT'O MHTEJUIEKTa, M3HAYAJIbHO CTPOUIIU CHCTEMY 0€30MacHOCTH U ATHKH, TEM CaMbIM MIPU3HABasL, YTO
OHH JI0JDKHBI OBITh TOTOBBI IIPUHSTH IOPUANYECKYIO OTBETCTBEHHOCTD 33 KA4ECTBO IPOU3BOANMOM MU TEXHO-
norum» (Trends and Developments in Artificial Intelligence Challenges to the Intellectual Property Rights
Framework Final report. Pexxum noctyma: https://op.europa.cu/en/publication-detail/-/publication/394345
al-2ecf-11eb-b27b-01aa75ed71al/language-en) (mara oopamenns: 10.10.2022).
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00beM, KaueCTBO, ONEPATUBHOCTh PETyIUPOBAHMS, CIIOIIECPKKY» O€30IaCHOCTH H CO-
OJIOZICHUE €€ CTaHAapPTOB BCEMU CYObEKTaMH.

3akjrouenue

AXTHBHOE BHEApeHHE IM(POBBIX TEXHOJOTUH B c(hepy HCKycCTBA MMEET MHOXKe-
CTBO IOJIOXKUTENBHBIX MOCIEICTBUN: COBEPIICHCTBOBAHUE XYI0KECTBEHHBIX CPE/ACTB,
CO3/[aHU€ TPHHIMINAIBGHO HOBBIX IPOW3BEACHHN, PACIIUPEHHE JOCTyNa K OOBbEKTaM
KyJIbTYpbl, UHBIMHU CJIOBaMH, UCIIOJIb30BAHUE TEXHOJIOTHI HAIIPABJIEHO HA Pa3BUTHE U
yIIy4IlIEHUE CPEebl, B TaHHOM ClIyyae — KyJIbTYPHOU CpE/Ibl.

C TOuYKHM 3peHusl FOPUCTIPYICHIIUY OCHOBHON BOIIPOC B TOM, UCIIOJIb3YETCS JIU TEX-
HOJIOTHS KaK CPEJICTBO, & KPUTEPHI TBOPUECTBA aTTPUOYTHUPYETCSI YEIOBEKY, JINOO peyb
UJIET O HOBOM KayeCTBE CO3/laHMs IIPOU3BEAECHUN U UX NHOM NPUPOAE — KUOEp-UCKYyC-
ctBe. Bezb B OONBIIMHCTBE FOPUCAUKIINI UMEHHO TBOPYECTBO U OPUTHHATBHOCTH JISKAT
B OCHOBE IIPaB MHTEJUIEKTYaJIbHOI COOCTBEHHOCTH.

B ciyuyae otHeceHnst M(POBBIX TEXHOIOTHI K BCIOMOTaTeNIbHBIM CPEACTBAM IS
TBOpUYECTBA WU K cr1oco0aM BOCIIPOU3BEIEHUs TBOPUECKOM MJEU B KauecTBE JIIOOOM
Mo(UKAIMK [T YCUIICHUSI ¥ U3MEHEHHS CPEJICTB XyJ0KECTBEHHON BBIPa3HTEIILHO-
CTH, NIPUPOJA U CTATYC MPOU3BEACHHS LU(PPOBOro UCKYCCTBA MOTYT PacCMaTpUBaThCA
B paMKax IPHUBBIYHBIX TEOPETUKO-IPABOBBIX M LUBWIMCTUYECKHX KOHCTPYKIMH.
HoBblil Bua npas, 3aKperyieHHbI B POCCUIICKOM TPaXKJaHCKOM 3aKOHOIATEIbCTBE —
11(poBbIEe MpaBa — OKAa3bIBACT MMO3UTUBHOE PETYJSITUBHOE BO3JEHCTBUE, IOCKOJIBKY
3TO He TOJIBKO IIU(POBOIL criocob PuKcary NMyILIECTBEHHBIX, 0053aTEILCTBEHHbIX, HC-
KJIFOUUTENbHBIX IpaB. L{dpoBbie mpaBa COOTHOCATCS € MOSBICHUEM HOBBIX LIEHHOCTEH
B OKOHOMMKE U COLUYME, T.H. LU(PPOBBIX aKTHBOB, MUMEIOIIUX HEMAaTEpPHAIbHYIO,
a uH(opMaroHHyto npupoxdy. s npousBeneHnit UPPOBOro UCKYCCTBA 3TO TaKXKe
O3HAuUaeT 3aMeHy MaTepHUabHOMY BOIUIOLIEHUIO OOBEKTHMBUPOBAHHOW HIEHU Ha ee
KHOep-BOILIOIIEHHE.

B ciyuae sxe GyHKIIMOHUPOBaHUS HU(PPOBBIX TEXHOIOTUI KaK HCTOYHUKA TBOpYE-
CKOM 1JIeH, YTO MI0Ka MbI BUJIUM TOJIBKO KaK BEPOSITHYIO IEPCIEKTUBY, PEUb MOXKET UJTH
O Pa3IMYHbIX CHOCO0AX FOPHIMYECKOrO COMPSHKEHUS YETOBEYECKOrO M MAIIMHHOTO.
ITpu dopMupoBaHuM HOBOH FOPUIUUECKON (UKLIUU — 3IIEKTPOHHOIO JIMIA — IS
000co0JIeHns PaBOBOIl MPUPO/IBI U NIPABOBOIO CTAaTyCa UCKYCCTBEHHOI'O MHTEIUICKTA,
BOIIPOC O KHOEPTBOPUECKOM Hayasle NOoTpedyeT 3HAUUTEIbHOIO IEPEOCMBICIEHUS 1101
XOJIOB KO MHOTUM 3THUUYECKUM, (PUIOCO(PCKUM, TEOPETUKO-TIPABOBBIM U IUBUIMCTHYE-
CKMM HayajiaM.

B 10 ke BpeMs oCcTynaTenpHOe perynnpoBaHue I poBoii cpesibl, Kak 3TO IPOHC-
XOJIUT B OTHOILLIEHUH I'Pa’KAAHCKOI'0 3aKOHO/IaTEIbCTBA, IPOrPAMMHBIX aKTOB, TA€T BO3-
MO>KHOCTb anpoOUpOBaTh HETPAAULIMOHHbIE MOAXOAbI K PETYIUPOBAHUIO OCOOBIX 00B-
eKTOB IpaB. [Ipyu TakoM peryaMpoBaHUU MPOUCXOAUT OPraHUUHOE COUETAaHHE HECKOIIb-
KUX JETEPMHUHUPYIOIINX HAMpaBlIeHUH LU(POBU3ALMU HCKYCCTBA: Pa3sBUTHSA CQEpHI
TBOPUYECTBA, PETYJIMPOBaHUsI 000POTa MPOU3BEAECHHUN IIU(PPOBOro UCKYCCTBA, ITPaB Ha
HUX U pacrpeieiieHHas: 6€30acHOCTb.

BnusiHue 1 poBBIX TEXHOJIOTHI MPOSBIISETCS B IPEAOCTABIECHUH I0CTYIIA IUPO-
KO ayIMTOPHHU K pa3IMuHbIM NPOU3BEICHUSIM, COBEPIIEHCTBOBAHUH CPEJICTB Xy 10XKeE-
CTBEHHOM BBIPa3UTEIILHOCTH, CO3/JaHUU NTPUHIMITHATIBHO HOBBIX NPOU3BeIeHUH. Takum
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00pa3zoM obecrieunBaeTcs pasgumue TBOPUECKOH cpelibl M cepbl HCKyCcCTBa, oOoraiia-
eTCsl HEOKYJIbTypa. Pecynuposanue obopoma Ipou3BeAeHNH HU(PPOBOTro UCKYCcCTBA KaK
HEOTHEMJIEMOHN YacTH TBOPYECKOH (KpeaTMBHOM) SKOHOMUKH OMUPAETCS Ha Kilaccuie-
CKHe€ MOAXO0/IbI TPa’KAAHCKOTO MPaBa, JOMOJHEHHbIE HOBBIMH HHCTUTYTaMU «LIIU(POBBIX
MIPaBy», KIIPPOBBIX AKTUBOB»» «ITUPPOBBIX aTdGopm». ObecriedeHne pacnpeoeneHHou
be3onacHocmu HOBBIX KPEATUBHBIX TEXHOJIOTHH, CAENOK B c(epe (POBOro UCKYCCTBA
JOCTUTAETCS TTOCPECTBOM CHUCTEMBI PETYIIATOPOB HOPMATUBHO-IIPABOBOTO U TEXHUYE-
CKOT'0 IIPAaBOBOT'0 XapaKTepa, B3aMMOOMOIHAIOMNX 003aHHOCTEH MUHUMU3AINHI PUC-
KOB ISl BceX CyOBEKTOB MPABOOTHOIIEHHUH B cepe HupoBOro UCKyccTBa U TBOpUE-
crBa. [loguepkHeM, 4TO HU OHO U3 ATUX HAIPABJIEHUH HE CMOXKET ObITh 00ECIIEYEHO
aBTOHOMHO, T10 OTJETIbHOCTH, 0€3 HaJISKAILEro yueTa OCTAIBHBIX /IBYyX, TOITOMY KOM-
IUIEKCHOE MPaBOBOE PEryIMPOBaHHE HU(PPOBU3ALIMN UCKYCCTBA HODKHO YUUTHIBATh BCE
TPY BXKHEHIIHX (aKTopa, KOTOPHIE «UeI0BEKY HH)OPMALTMOHHOMY» ITPUHOCHUT € COOOH
HOBAas 9pa, COSAUHSIONIAS TEXHOJIOTUH U UCKYCCTBO.
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MaeHTudmrKauma npaBocy6bLEKTHOCTH
MCKYCCTBEHHOIro MHTenNmeKTa:
KPOCC-HauMOHaNbHbIW aHanNu3 3akoHoAaTeNIbLCTB
3apyO6exHbIX cTpaH

K.C. Mycunal<

Poccuiickuit yausepcuret apyx0sl HapoaoB (PYIH), 2. Mockea, Poccuiickas @edepayus
P<camillamusina2015@mail.ru

AHHOTAIUS. AHATM3UPYETCS 3apyOCKHBIN OIMBIT MPABOBEIOB B HACHTU(DHKALUH MPABOCYOBEKT-
HOCTH HCKyCCTBeHHOro uHTeluiekta (artificial intelligence, intellect). TIo Mepe TOro, Kak CHCTEMBI
uckycctBeHHoro uHresiekta (M) craHoBsTCs Bee 6osiee COBEPIICHHBIME M UTPAIOT BCe OOJIBIIYIO POJIb
B 00IIECTBE, ApIYMEHTHI B MIOJIb3Y TOTO, YTO OHH JIOJDKHBI 00JIa1aTh TOW WM UHOM (opMoii ipaBocyOb-
EKTHOCTH, IPHOOPETAIOT BCe OOJbIlIce 3HAUCHHUE M aKTYalbHOCTh. [10JBEPrHYTHI aHATHM3Y TEHICHIHU
HOBOBBEICHHMI W WHHOBAIMH B MPAKTHKE MPAaBONPUMEHEHHS. PacCMOTPEHBI TEOPETHYECKHE ACTIEKTHI
YCTaHOBIICHHUS OOIIUX MOJI0KEHHH 00 YrOJIOBHOH OTBETCTBEHHOCTH 32 MPECTYIUICHHSI, COBEPIICHHBIE IO
MPUYUHE TEXHHYECKUX COOEB HCKYCCTBEHHOTO MHTEIUIEKTa podoTa 0e3 HaJH4IHsl aHTPOIIOT€HHOTO BITHSI-
HHUs, BMCIIATCJIIbCTBA W LCJICHAIIPABJICHHOI'O YYacCTHs. U3noxeHsl PE3yJabTaThl KOMIIAPATUBUCTCKOI'O
aHayIM3a 3aKOHOJAaTeNbCTBA, peryupytomero artificial intelligence B psne 3apy0exHbix crpaH. Kpome
TOTO, B CTaThe M3JI0KEHBI UTOTH PETPOCIICKTUBHOTO aHAIIN3a HEKOTOPBIX HanboJee 3HAYMMBIX HCTOPH-
YeCKHUX MEPUOI0B MOJEPHU3AINH ITPABOT0 PETYINPOBAHUS UCKYCCTBEHHOTO HHTEIUIEKTA.

KuroueBble cioBa: OJI0KYEHH, pOOOTOTEXHUKA, aHTPONIOTeHHbIH (hakTop, IT-TexHoI0rNMH, KHOEp-
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Theoretical aspects of identyifying legal personality
of artificial intelligence:
cross-national analysis of the laws of foreign countries

Kamilla S. Musinal<

Peoples' Friendship University of Russia (RUDN University), Moscow, Russian Federation
P<Icamillamusina2015@mail.ru

Abstract. Research analyzes the issues of determining the legal status of artificial intellect. As
artificial intellect (AI) systems become more sophisticated and play an increasingly important role in
society, the arguments that they should have some form of legal personality are becoming increasingly
relevant. The research argues that most legal systems could create a new category of legal persons. The
issues of innovative trends in law enforcement practice are also in the focus as well as the issues of
establishing general provisions on liability for criminal acts committed due to technical failures of
artificial intelligence without the presence of anthropogenic participation and intervention. The article
presents the results of the relevance of philosophical-legal and ontological analysis not only to a state, but
also to the prospective future modifications of artificial intelligence. It outlines the results of a
comparative analysis of the laws regulating artificial intelligence in a number of foreign countries along
with the results of a retrospective analysis of some historical stages in the development of legal regulation
of artificial intelligence.

Key words: blockchain, robotics, lack of human factor, IT-technologies, cyborg, legal personality,
natural person
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BBenenue

Ha ceroansiinumii IeHb HAyYHO-TEXHUUECKHUI POrpecc JOCTUT PE3YIbTATUBHBIX
BbICOT. OJHAKO MHOTME NPEACTABUTENIN IOPUAMYECKONM HAyKH HE BCErJa CBOEBpE-
MEHHO IIOCIIEBAIOT 32 TEXHUYECKHM IPOTPECCOM, pEllas BOMPOCHI OCYIIECTBICHHS
NIPaBOBOM pErylaMEeHTAI[M HAMHOTO T103Xe, YeM TpeOyeTcsl B COBpEMEHHOM MHUPE WH-
HOBALIMOHHON POOOTOTEXHHUKH. B BHly 3TOr0 UpesmepHo ObIcTpoe pa3BUTHE pOOOTH-
3all¥ BJIeYET MOSABICHHUE MMPOOETIOB B 3aKOHOAaTeNbCTBE. Hanbosee akTyaneH BOmpoc
orpeneNieHst CyObeKTa OTBETCTBEHHOCTH 3a JESIHUS HCKYCCTBEHHOTO HHTEIJICKTa
(0anee — UMW, artificial intelligence). PacuenuBath poO0OTa B KaU€CTBE CAMOCTOSTENb-
HOTO CyOBbeKTa IpaBa LeIeco00pa3Ho JIUIIb IPU COOIIOJCHUN YCIOBHS COXPAHEHHS
ONpeJICICHHOM CTEMeHH aBTOHOMHOCTH. B Pesosmonum' M3/oMkeHb HOpHAMYECKHE
acleKkTbl mpoOieMbl poOoTH3alMU. ABTOHOMHOCTb — MHTEPIPETUPYETCS  Kak

! Official Journal of the European Union, European Parliament resolution of 16 February 2017 // 2015/2013
(INL) P8 TA-PROV (2017) 0051. Available at: https:/eur-lex.europa.cu/legal-content/EN/TXT/PDF/
2uri=CELEX :52017IP0051 &from=EN (accessed: 06.07.2022).
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CHOCOOHOCTh poOOTa MPUHUMATh PELICHHUS U PEaIn30BbIBATh MX CAMOCTOSITENBHO,
B TOM yuclie 0e3 BHEIIHEr0 aHTPOIMOT€HHOTO0 KOHTPOJSI CO CTOPOHBI YeloBeKa 00
YMBIIUIEHHOTO BO3JeHCTBUS. OHAKO JaHHas CIOCOOHOCTDH SIBISICTCS TEXHUUYECKOH
XapaKTEPUCTUKON «dJIEKTPOHHOTO JIUIA» U 3aBUCUT OT KayecTBa MPOrpaMMHUPOBAHUS
Y TaJTaHTJIMBOCTH MporpaMMmucTa. brarogaps pa3BuTuio pyHKIHOHANA «IJIEKTPOHHbBIE
JUIIa» CITOCOOHBI JEHCTBOBATh aBTOHOMHO M NPUHUMATh KBa3WHE3aBUCUMBIC pellie-
HUs. BO3MOXXKHO, B TaHHOM ciiydae ObUTIO OBI 1e1ecO00pa3HO OMPEeNaTh MPaBOBOM
cTatyc poOoTa B 3aBHCUMOCTH OT CTETIEHU €ro CaMOCTOSTeNbHOCTH. Ha mpoTsokeHnn
JIECATUJIETUI MalllMHbl aBTOHOMHO CO3/1aBajil MPOU3BEICHHS, KOTOPBIE TPaJAULIUMOHHO
MOJTIeXKAITN OXPaHe aBTOPCKUM IIPABOM U MaTeHTHOM 3ammuTe. [1pu 3ToM He0OXOaMMBI
rapaHTHH, YTO YEJIOBEK CMOKET B JTFOOOH MOMEHT POKOHTPOJIUPOBATH U MPH HEOOXO0-
JUMOCTH BMeEWIaTbCsl B TPOIECC JEATEIBHOCTH pOOOTOB € HCKYCCTBEHHBIM
pa3yMoM, BIIMSAS HA MX PEHICHUS B IEJIAX MPEAOTBPALICHHS MPECTYIUICHUH B Clydae
BO3HUKHOBEHHUS TeXHHUECKOoro coos. Kpome Toro, Pezomtonmeit EBporneiickoro mapia-
MeHTa OBLT 3aKpeIIeH MPUHIUI MTPO3PAYHOCTH, COTJIACHO KOTOPOMY Ka)KJ10€ MPUHS-
TOe POOOTOM pEIICHHE MOJDKHO OBITh PAallMOHAIBHBIM M JOCTYITHBIM ISl YEeJIOBEKA.
B coBpeMeHHOI1 I0pHIMUecKoi HayKe ITPaBoBeIaMH BEAyTCs IUCKYCCHUH O TIPAaBOCYOb-
€KTHOCTU UCKYCCTBEHHOI'O pa3yma, O IeJIeCO00Pa3HOCTH MPUUUCIUTH poOOTa K I0pH-
JUYECKUM JIMLAM WK K aHaJjoraM, OJIM3KUM 1o 00pa3y U moJo0uio K KOPHOpaLusiM.
AKTyalbHOCTb pelIeHHs TPOOJIEM NTPAaBOBOIO PETYJIMPOBAHUS U ONPEAEICHUS IIPaBoO-
CyOBEKTHOCTH MCKYCCTBEHHOTO pazyma poOOTa BeChbMa BBICOKA, B CBSI3U CO CTPEMHU-
TEJIbHBIM Pa3BUTHEM POOOTOTEXHHUKH, KOTOPOE SBISETCS MPUOPUTETHBIM HaIlpaBlie-
HUEM TOJIUTUKH psifia Pa3BUTHIX CTpaH. TeXHOIOTUU UCKYCCTBEHHOTO MHTEIICKTA SIB-
JISIOTCS HanOoJiee MePCIEeKTUBHOMN, TOTEHIIMAIBHO TPUMEHUMOM B CHITy BOCTpEOOBaH-
HOCTH BO MHOTHUX c(hepax OOIIECTBEHHBIX OTHOLIECHUH W aKTUBHO AKCILTYaTHPYIOTCS
B psne cep KOMIBIOTEPHBIX WM KHOEpPU3MUECKHX CHCTEM C aHTPOIOMOP(HBIM
(4enoBeKOIOTI0OHBIM) «UHTEIUIEKTOMY (aHen. — artificial intelligence). CTpeMuTEIh-
Hoe pacnpoctpanerne A/, IT pa3paboTOK BBI3BIBAET HEOOXOAUMOCTh PEIICHHS 33/1a4
0 3aKOHOJATEJIbHOM DPETIAMEHTUPOBAHUU W 3aKPEIUIEHUU IOJIOKEHUH, CBA3aHHBIX
¢ uaeHTH(UKanuei podoTa B KadecTBE IMOJHOMPABHOTO YYAaCTHHKA T.e. CyOBEeKTa
MPABOOTHOIICHU, HaJIEJIEHHOTO MIpaBaMH U 00SI3aHHOCTSAMU C JeTajlu3alueil mpaBo-
CyOBEKTHOCTH poboTa.

AKTyaJIeH TakKe BOINPOC HACKOJIBKO MEXaHMYECKOE OECIPHCTPACTHOE «DJICK-
TPOHHOE JIMIIO» CIIOCOOHO JaTh CIIPABETMBYIO OIIEHKY 2JIEMEHTaM IIpeIMeTa JOKa3bl-
BaHUs MPU PACCIICIOBAHUN YTOJOBHBIX MPECTYIUIEHUH U 00BEKTUBHO UACHTU(HUITUPO-
BaTh, PACIIO3HABATh CyOBEKTOB MIPOTHBONPABHEIX JesAHHi”. Tak, 2JeMEHT CyOheKTHB-
HOW CTOPOHBI COCTaBa MPECTYIUIEHUS — (opMa BHHBI — HEOOXOAUM ISl pa3TrpaHu-
YEeHMs JeSTHUM, CXO/IHBIX M0 OOBEKTY, BIUAET HA ONpPE/IeTICHUE BUa HaKa3aHUs, UHIU-
BUAYQJIN3UPYS, @ B COBOKYITHOCTH CO CTETEHBbIO OOIIECTBEHHOW OMACHOCTH CITY>KUT
KpUTepreM Kiaccupukanuu npectymiennidi. @opma BUHBI BIMSET HA Ha3HAUYCHUE H
BBIOOD BHJIA UCTIPABUTENILHOTO YUPEXKICHUS A1l OTObIBAHUS HAKa3aHUS B BUE JIUILIE-
HUSL CBOOOJIBI, YMBIIJIEHHAass (opMa BHUHBI BIMSIET Ha MpHU3HAHHE pPELUIUBA,

2 Turner J. (2019) Robot Rules: Regulation of Artificial Intelligence, 193. Available at:
https://www.law.kuleuven.be/citip/en/docs/hot-news/j-turner-robot-rules-regulating-artificial.pdf ~ (accessed:
30.08.2022).
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3a ciy4aiiHOe MPUYMHEHHUE Bpe/a MPHU OTCYTCTBUU BUHBI JIUIA OHO HE JJOJDKHO HECTH
YTOJIOBHYIO OTBETCTBEHHOCTh. BBIIIENIepeYrcIeHHOe M3BECTHO HAM M3 TEOpUHU
YTOJIOBHOTO TIpaBa, OJHAKO B CIIydYasX, KOTJa MPECTYIUICHHE COBEPIICHO 10 MPUYNHE
TEXHUYECKOTO cOO0s M BBIXOJa U3 CTPOs poOOTa (MCKYCCTBEHHOT'O MHTEIJIEKTa), 0OHa-
PYKHBAIOTCSI HECOBEPIIEHCTBA JEUCTBYIOIIETO 3aKOHOATEIFCTBA M BOSHUKAET MHO-
KECTBO TIpobJIeM B mpakTuke mpaBonpuMmenenus (Rasaeva, 2019). Cpeau mpaBoBe1oB
TUCKYCCHUHM aKTyaJbHBIX BOIIPOCOB O TMEPCHEKTHBE BHEAPEHUS CyAelH-poOOTOB
CBOJATCA K TOMY, YTO MTHOPHpPOBaHUE (HAKTOPOB, M3-32 KOTOPBIX POOOT HE MOXKET
NPEJOCTaBUTh NMPABUILHONW MPABOBOW OLIEHKU MPECTYIMHOMY ICSHUIO, TPEAON0KH-
TEJNBHO Oy/IeT MPUBOAUTH B PE3YJIbTaTe K BHIHECEHHUIO 3aBEIOMO OIIMOOYHOTO HECIIpa-
BEJTUBOTO CYZeOHOTO MPUTOBOPA, BIOCIEICTBUU MOXKET OBITh OCY>KICH HEBUHOBHBIH
YEIIOBEK.

IIpaBocy0BEKTHOCTH HCKYCCTBEHHOT0 HHTEJLJIEKTA:
aHAJIU3 ONbITA 3apPy0e:KHBIX CTPAH

KonuenT npaBocyOBEKTHOCTH pOOOTa «3JIEKTPOHHOT'O JIMIA» HA CETOAHAIIHUN
JIeHb THOPHIIEH, TTOCKOJIbKY, HHTETPHUPYsI, BOUpaeT B ceOs, TepeHuMasi HEKOTOPbhIe
KJIFOUEBBIE AJIEMEHTHI CYHIECTBYIOIIUX COCTABIISIONIMX MPABOCYOBEKTHOCTH (pH3HUe-
CKHX JIML, HO B OOJBIIEH CTENeHN IOPUINYECKHX, HE YTPAauuBaeTCs IIPU 3TOM CaMo-
CTOSITENILHOCTD U 3KCKJIIO3UBHOCTb HOCUTEIIS NIPaB U 0053aHHOCTEH.

B SlnoHunu co3nanue Tak Ha3bIBaeMON CUCTEMBI « TOKKY 30H» ITPEeI0CTaBHIIO TIPO-
U3BOJIUTEINISIM POOOTOB MPaBO NMPOBOAUTH UCIBITAHUS OECIMIOTHUKOB Ha J0pOrax
obmiero noib3oBaHus. IlogoOHBIM MOAXOJ BecbMa akTyalleH M lielecooOpaseH,
MTOCKOJIBKY € KaXIbIM roJioM artificial intelligence BcE€ Gonee MHTEHCUBHO BHEAPSETCS
MPaKTUYECKU BO BCe c(pephl )KU3HU MPEICTaBUTEIeH COBPEMEHHOTO COLIIyMa.

Kpome Toro, B yClI0BHsX IaHIEMUU CMEPTENBHO onacHoi KopoHoBupycHOM nH-
dexuun Covid 19 3xOHOMUYECKasi CTAOMIIBHOCTb TOIIATHYJIACh. 3aKOHOAATEIHCTBO B
3apyOeKHBIX CTpaHax M Ha TEPPUTOPHH HAIIETO IOCyIapCTBa BIACTAMH 3KCTPEHHO
OBLIO MOJIBEPKEHO TpaHC(HOPMAIIMHU ITyTEM BBEJCHUS IITPAa(HBIX CAHKIIUHI K HAPYIIH-
TEJISIM CaMOM30JIALIUY, B BHISIBICHUH KOTOPBIX B OiipKaiiieM Oyayiiem Bce Oojiee UH-
TEHCUBHO OyJIeT BOBIIEKaTbCA POOOTOTEXHHKA (KBAAPOKONTEPHI, JPOHbI, OCHAILIEHHBIE
¢dbyHKLMel BUIeOHAO0MI0NEeHHS U T.J. C COINPOBOXKJIEHUEM BUEO(UKCALUN), IPOJOII-
KaT COXpaHATh AKTyaJbHOCTh HECMOTPS Ha CHATHE KapaHTUHHBIX OrpaHHYCHUH
B Mapre 2022 1.

Hcxons U3 BBIIIEHA3BAHHBIX OJI0XKEHUH, MOXKHO CIPaBEIIMBO 3aKJIIOYUTh, YTO
OIIPEEIIATh CTPATETHIO CIIEIYET, CO3/1aBasi 3aKOHOJaTeIbHbIE HOBEJLIbI, N30Upas MMy TH
pedopmupoBaHus U TpaHchOpMaIK IEHCTBYIOIIEr0 3aKOHOAATENbCTBA, UCXOIS U3
HSKOHOMHMYECKON peHTa0enbHOCTH. B CcBOIO ouepenp SBiIAETCS IeecO00pa3HbIM
U aKTyaJbHBIM JJIsI BOCCTaHOBJIEHUs Hapymaemblx MM mpaB u cBoOoja uenoBeka,
3alIUTHI PE3yJITATOB HHTEIUIEKTYaJIbHOTO TPYAa U TIPaB COOCTBEHHOCTH, a TAKXKE BO3-
MEIEHUS MaTepHaIbHOTO yiepOa Npu COBEPIICHUE IPECTYIHBIX NESTHUI pOOOTOM.

AnaH TrIOpUHT IPHU3HAH T'€POEM 3a PACKOAUPOBKY BO BpeMst Bropoil mupoBoit
BOWHBI, CO3aJ TUCLUIUIMHY KOMIBIOTEPHBIX HAayK, 3QJI0KHB OCHOBBI TOTO, YTO MBI
ceifuac Ha3pIBaeM MCKycCTBEHHBIM MHTEIEKTOM (Turing, 1950). Oxnako omHuM U3
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HauOoJIee U3BECTHBIX BKJIA/IOB SIBISIETCS OJTHOMMEHHBIM TECT Ha TO, KOT/Aa HA CaMOM
Jiene ObUT JOCTUTHYT UCTUHHBIN «MHTEIIIEKT». A. THIOPUHT CMOJEINPOBAJ €ro Mo 00-
pasily caloHHOU urpsl, nonyJsipHoit B 1950 roay. IlpuHuum TecTta 3aKiat04aeTcs B TOM,
YTO MY>KYMHA ¥ JKCHIIIMHA CUJIAT B OTACIBbHOM KOMHATE U JAlOT MUChMEHHBIE OTBETHI
Ha BOMPOCHI, OCTaJIbHBIE YUACTHUKHU JOJKHBI YralaTh, KTO Kak oTBeTHI, A. ThropuHr
MIPEITOJIOKUI, YTO B TIOJIOOHYIO «MMUTAITMOHHYIO HTPY» MOKHO UTPaTh M C KOMITBIO-
tepoM. Korna mMammaa Moriia BBeCTH B 320y KICHHE JIIOJICH, 3aCTaBUB UX ITOBEPHTh,
YTO OHA YEJIOBEK, MBI MOTJIH ObI 000CHOBAHHO MHTEPIIPETUPOBATH, YTO OHA pasyMHa
(Turing, 1950).

[lepBbie Hay4HBIE YCIIEXH B TaHHOM HAIPaBJICHUH OBUIN TOCTUTHYTHI B IIECTUC-
caThIX rojax XX Beka ¢ TaKUMU IporpaMMaMu, Kak Eliza (0Oanee — Onuza). CyTb npo-
rpaMMBbI 3aKJIF0YAJIach B TOM, YTO MOJIB30BATESIM CKa3aJM, YTO DJH3a ICUXOTEePaIleBT,
KOTOopasi 0011aach ¢ MOMOIIBIO CJIOB, BBEICHHBIX B KoMIibloTep. Ha camom fene «onay
ObLTa AITOPUTMOM, HCIIOJIB3YIOIIUM MPOCTOH A3bIK 00paboTKu cruckoB. [locie ana-
JUTHKA U U3YUYEHHs, 110 KAaKOMY alroputMy JOnu3za paboTaeT, HEKOTOPHIE MOJIb30Ba-
TEeJH TPOIOJDKAIM TIOKA3bIBaTh, 4TO Jnm3a «moHsuta» ux (Wallace, 2009). B Teuenue
HECKOJIBKMX JecaTHieTHil TecT A. ThiopuHra ObLI CBSI3aH C aKTyaJIbHBIM BOIIPOCOM
O TOM, UMEET JIM MECTO MHHOBAITMOHHBIN (eHOMeH artificial Intellect kak TaKOBOW,
a HE C MPABOBBIM CTaTyCOM TOJO0HOTO CyObekTa. TeM He MeHee, Ha Hero OObIYHO
CCBUIAIOTCS MIPU 00CYKICHUH MTPABOCYOBEKTHOCTH A/, HAUMHAs ¢ OCHOBOIIOJIATAIOIeH
crateu JI. Comyma 1992 rona u nanee (Solum, 1992). Xots tect A. Trropunra 6osnbiie
HE paccMaTpHUBaeTCs KaK Cepbe3Has Mepa COBpeMEHHOro A/ B KUOEPTEXHHUYECKOM
CMBICJIE, UMEET MECTO OBbITh HAIPSHKEHHOCTh B TUCKYCCHSIX O JJMYHOCTH, KOTOPYIO Ya-
CTO ymyckaroT u3 Bumay. [Io Mepe Toro, kak cuCTeMbl HICKYyCCTBEHHOTO MHTEIIJICKTA CTa-
HOBSITCS Bce 00Jiee COBEPIICHHBIMH U UTPAIOT BCe OOJBIIYIO POJIb B OOIIECTBE, CyIIle-
CTBYIOT 1O KpaiiHeil Mepe JBe OTIENbHbIC MPUYHHBI, TI0 KOTOPBIM OHU MOTYT OBITH
MpU3HAHBI JIEeCITOCOOHBIMU B COOTBETCTBUHU C OyKBOM 3akoHa. [lepBas 3axirouaeTcs
B TOM, YTOOBI OBLIO KOrO OOBHHUTH B PECTYIUICHHH. DTO MPEICTABICHO KaK OTBET Ha
MOTEHIMATIbHbIE TPOOENBI B MOJOTYETHOCTH, CO3JaBAEMbIE X CKOPOCTBIO, aBTOHO-
MUEH 1 Herpo3payHOCThi0. OJHAKO BTOpasi MPUYHHA B 11€71€CO00Pa3HOCTH MPU3HABATD
npaBoCyOBEeKTHOCTH A/ (OOTOB, IPOHOB, OECIIMIIOTHBIX TPAHCIIOPTHBIX CPEICTB H T.1I.)
3aKJIF0YAETCS B TOM, YTOOBI yOEIUTHCS, UYTO €CTh KTO-TO, C KOI'O MOYKHO IIPaBOMEPHBIM
IMyTEM BO3MECTHUTH yIepO morteprieBmiell cropone. Hanpumep, B pactymem oObeme
JUTEpaTyphl paCCMaTPUBAETCS MIPABO HA MHTEIUIEKTYaJIbHYI0 COOCTBEHHOCTb, CO3/1aH-
Hy0 cucteMaMu Al. HanpsikeHHOCTh B 3THX JUCKYCCHUSIX 3aKJIFOYAETCsl B TOM, MPEH0-
CTaBJIACTCS JIN UHIUBUAYATBHOCTH 10 MHCTPYMEHTAIBHBIM WM BHYTPEHHUM TIPUYH-
HaM. APTyMEHTBI, KaK MPaBuiIo, GOPMYIUPYIOTCS B MHCTPYMEHTAIBHBIX TEPMHHAX
Jaie, 4eM 10 CPaBHEHUIO ¢ Hanbosee pacipoCTpaHEHHBIM UCKYCCTBEHHBIM IOPHIH-
4eCKUM JIMIIOM, K TpHUMeEpY, ¢ Kopropamueid. Tem He MeHee, BO MHOTHX W3
apryMEHTOB SIBHO BBIPA)KEHA B WJUTIOCTPALMSIX U MPUMEpPaxX HIesl O TOM, YTO IO Mepe
TOT0, KaK CUCTEMbI MCKYCCTBEHHOIO MHTEJIEKTa MPUOIMIKAIOTCA K TOuke Oudypka-
MU, Bce OOJiee CTAHOBATCS HEOTIMYUMBIMU OT Jtoned. Ilpu mpoxoxkaeHuu tecta
A. TbropyHra J0JKHO COXpAaHATHCS CHELUANIbHOE MPAaBO HA CTATYC, COMOCTABUMBII
C IOpUAMYECKHM CTaTycoM, KOTOphIM obOnamatoT ¢(usuueckue nuna. [lomoOnbie
apryMeHThl ObUIM BeChMa CIEKYJISATHBHBbIMHU, onHako B 2017 romy B CaynoBckoi
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ApaBuu BIacTU TYMaHOUAHOMY poOOTYy 1o UMeHU Sophi (daree — Coghus) npenocra-
BuaM rpaxaanctBo (Gabov & Khavanova, 2018). DnekrpoHHoil online-cucreme
C HUACHTUYHOCTHIO CEMUJIETHETO0 MajbuyMKa ObUIa TMpEeAOCTaBICHA «PE3UIACHIUS
B Tokuo®. Codus, Hanpumep, 0 CyTH SBIseTcs yaT-60ToM ¢ muiom’. B Tom ke roxy,
onHako, EBponelickuii mapiaaMeHT NpUHSIT PE30JIIOLUI0, pu3bIBaonlyo ero Komuc-
CHIO PaCCMOTPETh BOIPOC O CO3JJaHUU 0COOOTO MPABOBOTO CTaTyca poOOTOB B JIOITO-
CPOYHOI MIEpCIIEKTUBE, B IIEJISAX, YTOOBI CAMbIE CIIO’KHBIE aBTOHOMHBIE pOOOTHI MOTITH
MOJYYHTH CTAaTyC 3JIEKTPOHHBIX JIUI, OTBETCTBEHHBIX 32 BO3MEIICHHUE JII000T0 yIiepoa,
KOTOpBI OHU MOTYT NPUYMHHUTH, U, BO3MOKHO, MPUBJIEUYECHUE K OTBETCTBEHHOCTH
AJIEKTPOHHOM JTMYHOCTH B CITy4asix, KOrJa poOOThl IPUHUMAIOT aBTOHOMHBIE PELLICHHS
WIH MHBIM 00pa3oM B3aUMOJIEIHCTBYIOT C TPETHUMH CTOPOHAMH HE3aBUCHMO’.

HayuHblif mouck ycuianBaics U KOHIIEHTPUPOBAJICS HAa OJTHOM U3 Haubosee aKTy-
aJIbHBIX IPOOJIEM, KOTOPas 3aK/II0UAEeTCsl B HAXOXK/IEHUH OTBETa Ha BOIIPOC, UTO 3aII0J-
HUT JIM Kakas-1100 ¢GopMa IOpPUIMUYECKOro JIUIA Mpolesl B Mpolecce MpUBICUEHHS
K YTOJIOBHON OTBETCTBEHHOCTH WJIM OyAET MHBIM 00pa30oM BBITOJHA W peHTaberbHa
MIPaBOBOM CHCTEME TOCYAapCTB C MOIPOOHBIM MIPABOBBIM PETIAMEHTHPOBAHNEM MeXa-
HU3Ma B3BICKaHHS CPEICTB UIsI BO3MEIICHHS TOTEPIIEBIICH CTOPOHE B JIEHE)KHOM
skBHBasIeHTe. OCHOBBIBAsICh Ha MCTOPUU KOPIOPALUI U MCKYCCTBEHHBIX IOpUAMYE-
CKUX JIUI], 3aKJIIOYUTH OOJBIIMHCTBO MPABOBBIX CHCTEM MOTJIM Obl MPEIOCTaBHUTH
CHCTEMaM MCKYCCTBEHHOTO HHTEIUICKTa (GOpMy JHYHOCTH. bojee axTyaibHbIe
BONPOCHl 3aKJIIOYAIOTCS B TOM, 4YTO JIOJDKHBI OCYILECTBISATH AJIEKTPOHHBIE JUIA
U KaKUM COJIepKaHHEM MPOrPaMMHOI0 COBPEMEHHOI'0 O0ecreueHus 1es1ecoo00pa3Ho
HaJIEATh pOOOTOB.

LenecooOpa3HO BBHIIBUTH AaHAJOTHUM C (U3HYECKUMHU JIMLIAMU aOCOJIIOTHO
JIOTUYHO, YTO POOOT HUKOT/Ia HE CMOXKET OBITh €CTECTBEHHBIM YesIoBeKOM. OTHAKO Ha
MPOTSKCHUH BEKOB Pa0bl U JKEHIIMHBI TAK)KE€ HE MPU3HABAIKCH TOJTHOIEHHBIMU JTHY-
HocTsamu. Eciin moBectn Tect ThIopuHTA K JIOTHYECKOMY BhIBOIy «berymuii o nes-
BHIO», TO BIIOJIHE BO3MOXKHO, YTO CHUCTEMBI MCKYCCTBEHHOI'O MHTEJUIEKTA, JE€HCTBU-
TEJIbHO HEOTJINYMMBIE OT JIIOAEH, OAHAXKIBI MOTYT IIPETEHI0BaTh Ha CBOM periaMeH-
TUPOBAHHBIN B 3aKOHO/IaTENIbCTBE CTATyC. XOTs CIIOPBI O IPaBax poOOTOB B HACTOAIEE
BpeMsl OTpaHUYEHBI Ha NepUEeprun TUCKypca apryMEHTOB OOJIbIIE B TOJIB3Y CHCTEM
artificial intelligence, BIaneOMUX WHTEIUIEKTyaJIbHOH COOCTBEHHOCTBIO, CO3/1aBae-
Moii umu. bosee Toro, ecnu ckpyiyne3Hee OTHECTUCH K HJIe€ O TOM, YTO pOOOTHI MOTYT
MPUPABHUBATHCS K JIIOJSIM, MOKHO MPEATOJIOKUTH TPEThe 000CHOBAHUE JIJIS1 pa3MBbIIII-
JICHUH O MPaBOCYOBEKTHOCTH poOOTOB (4/). B BuIy TOTO, 4TO KaK TOJIBKO PAaBEHCTBO
OyZeT NOCTUTHYTO, HET HUKaKUX OCHOBaHHH MperoiaraTh, 4To Iporpecc B 00IacTu
Artificial intelligence Ha 5TOM OCTaHOBHUTCSI.

3 Cuthbertson A. Attificial Intelligence «Boy» Shibuya Mirai Becomes World’s First Al Bot to Be Granted
Residency. Newsweek. 6 November 2017. Available at: https://www.newsweek.com/tokyo-residency-
artificial-intelligence-boy-shibuya-mirai-702382 (accessed: 10.08.2022).

4 Gershgorn D. Inside the Mechanical Brain of the World’s First Robot Citizen. Available at:
https://qz.com/1121547/how-smart-is-the-first-robot-citizen/ (accessed: 17.06.2022); Shiller R. Why robots
should be taxed if they take people's jobs. Available at: https://www.theguardian.com/business/
2017/mar/22/robots-tax-bill-gates-income-inequality (accessed: 17.06.2022).

5 European Parliament Resolution with Recommendations to the Commission on Civil Law Rules on Robotics.
2015/2103(INL), para 59(f). European Parliament, 16 February 2017.
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[IpaBoCyOBEKTHOCTh UMEET OCHOBOIIOJIATAIONIEE 3HAUCHHE [UIsl JIFOOOH CHCTEMBI
npasa. Bonpoc o Tom, KTO MOXKET AeiCTBOBATh U SABIATHCS CyOBEKTOM MpaB U 00s3aH-
HOCTEH, MpEeAIIeCTBYeT MouTu Jodomy apyromy Bompocy (Gadzhiev & Voynikas,
2018). OnHako BHUMATEIbHOE N3yUYEHHE ITUX OCHOB OOHAPYXKHMBAET YAUBUTEIIbHYIO
HEOIPEeeNICHHOCTh U pa3Horyiacus. Hecmotpst Ha 310, kak 3amerun [xoH [lpton B
1926 rony, «Cyibl M 32aKOHO/IATENN BBIMOJIHAIOT CBOIO PabOTy 0€3 TaKOTo COoTJIalleHus,
KaK MpaBUJIO 6e3 KaKoH-THO0 NeTaabHO PerjaMeHTUPOBAHHONW KOHLEIINH WIH TeOo-
pUM» OTHOCHTEIHHO TpUpo sl TmaHOCTH (Comin, 2015). JlelicTBUTEIBHO, TPOA0IIKAT
OH, O0OpaIlleHue K TEOPHUHU «HE pa3 MPUBOIUIO K TOMY, YTO OHA CKOpee MPEMsITCTBOBAIA,
geM o0Jierdara pemeHue CreualbHOTO BOTpoca o mpaBe win o0s3anHocTH» (Naffine,
2003). Ha npakTtuke nojasisitoliee OOJBUIMHCTBO MPABOBbIX CUCTEM MPHU3HAIOT JBE
(bopMBI I0pUANYECKOro Juna: GpusHYeckoe U opuaunueckoe. Ousznyeckue uma mpu-
3HAKOTCS U3-3a POCTOTro (haKTa TOro, 4To oHM Moau’. FOpuauueckue IuIa, HAPOTUB,
SBJISIIOTCSI HEYEJIOBEYECKMMHU OOpPa30BaHUSIMHU, KOTOPBIM 3aKOHOM IPEAOCTABIICHbI
omnpeeneHHbie paBa u oos3anHocTU. Kopnoparuu u npyrue ¢popmbsl OU3HEC-acCOLU-
alMi SABISAIOTCA Hambosiee PAacHpOCTPAHEHHBIMH NPUMEpPaMM, OJHAKO (PYHKIMOHH-
PYIOT ¥ MHOTHE ApyTre GOpPMBI. BOTBITMHCTBO MPaBOBBIX CUCTEM B Psijie CTpaH MOTITH
OBl CO3/1aTh HOBYIO KAaTETOPUIO IOPUANYECKHUX JIMII, 3aKPENHB Ha 3aKOHOJATEIIEHOM
YPOBHE MIPAaBOBOM CTATyC KHOEPHETHUECKUX «IIEKTPOHHBIX OPraHU3MOBY.

Penurnosneie, MpaBUTENECTBEHHBIE H MEKIPABUTEIHLCTBEHHBIC OPraHNU3aIlH HH-
TEPHPETUPYIOTCS B KAUECTBE FOPUAMYECKUX JIUL HA HATMOHATIBHOM U MEXIYHAPOAHOM
YpOBHsIX. BbIlIen3nokeHHble MPUMEPHI SABISAIOTCA COBOKYMHOCTSIMU YEJIOBEYECKHX
CyOBEKTOB, OIHAKO B psijie (HaKTOB MOJUIMHHO HEYEJIOBEYECKUM, HEOYIIEBICHHBIM U
MHBIM COCTaBHBIM 3JIEMEHTaM XUBOW MPUPOABI MPUCBAUBACTCA WHIUBUIYaJIbHOCTD,
HAIIpUMep, K HUM NpHYUCIAOT Xpambl B Muaun’. KpoMe Toro, BCIO 3KOCHCTEMY
DkBasiopa coriacHo cT. 10 Koncrtutynmu Pecry6muku Dxsamop®, 12 pek B Hopoii
3enanauu. JlaHHas TEHAEHIMS IOCIeNOBaja IOcCie 00O3HAYEHUS HALMOHAIBHOTO
napka «Te Ypesepa» n crapra UHTEPIPETUPOBAHMS B KQUECTBE IOPUANIECKOTO JINIIA,
o0JIafaronero BCeMU IMPaBaMH, MOJTHOMOYHSAMH, OOS3aHHOCTSIMA U OTBETCTBEHHO-
CTBIO IOPUJIMYECKOTO JIUIA C periaMeHTanueil B Tekcre 3akoHa «Te VYpegepay 2014
(Hosas 3enanaus), usnoxeHo B pasaene XI°.

Ha ocHoBaHMM BBIIEN310KEHHOTO OJHO3HAYHO CIIPaBEAIUBO MOKHO 3aKIIIOUUTh
B Ka4eCTBE UTOrOBOI'O BBIBOJA, UTO TOCYAAPCTBO BIIPaBE PErVIAMEHTUPOBATh KaKylo-
00 MHIMBUIYATBFHOCTh B KayeCTBE caMOCTOATENbHOU. LlerecooOpa3Ho HaaenuTh
npaBaMd U OOS3aHHOCTSIMM CHCTEMBl MCKYCCTBEHHOro uHTe/uiekra. Ilpomemypa

¢ Shiromani Gurdwara Prabandhak Committee, Amritsar v Shri Somnath Dass AIR 2000 SC 1421. Supreme
Court of India.

7 Ilpu3HaHue MPaBOCyOBEKTHOCTH MHAMKMCKOTO XpaMa B COOTBETCTBHM C AHTIIMMCKMM 3aKOHOATENHCTBOM.
Bumper Development Corp. v Commissioner of Police for the Metropolis 1991. Pexum nocryma:
https://www.studocu.com/en-gb/document/university-of-nottingham/business-law-a/bumper-development-
corp-v-commis-of-police/12457965 (narta oopamienus: 10.08.2022).

8 Constitution of the Republic of Ecuador, Article 10, The Constitution came into force: October 20, 2008, was
adopted: September 28, 2008.

® Te Awa Tupua. Whanganui River Claims Settlement, New Zealand, Act 2017.
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HAaJICJICHUS TPABOBBIM CTaTyCOM pOOOTOB Oy1eT HaOUpaTh aKTyalbHOCTb MPOTHO3UPY-
eTCs, MaccoBas peajH3alys BO MHOTHX TOCYJapCcTBaX MHUpa perjiaMeHTHPOBAHUS
MpaBoCyOBEKTHOCTH POOOTA C UCKYCCTBEHHBIM Pa3yMOM.

PeTpOCHeKTHBHLIfI AHAJIMU3 MOACPHU3AIIMH 3AKOHOAATCJIBbHOI0
pPeriiaMmeHTUPOBaHUA l'[paBocyﬁ"beKTHOCTI/l HCKYCCTBCHHOI'0 MHTECJ/IJICKTA

VYdeHsle, TpaBOBEIbl U OPTaHbl MO PePOPMUPOBAHHIO 3aKOHOMATEILCTBA YKE
MIPEUIOKUIIN HaJIeTIUTh CUCTEMBI ICKYCCTBEHHOTO MHTEIICKTa TOW MM WHON (popMOii
MpaBoCyOBEKTHOCTH, YTOOBI TOMOYb PEILIUThH BOIPOCHI CTENEHH OTBETCTBEHHOCTH, Ta-
KM€ KaK OpraHu3alys aBTOMaTU3UPOBAaHHON CUCTEMbI BOXKICHHS B CIIyyae aBTOMOOU-
neit 6e3 BOAWTEIs, IOBEJACHUE KOTOPBIX MOXKET HEe KOHTPOIUPOBATHCS UX «BOJUTE-
sem» 160 3a061aroBpeMeHHO 3aIIPOrpaMMHUPOBAHO B COOTBETCTBHHU C MOTPEOHOCTIMHU
IPOM3BOAMTENIEH HITH IKCILTyaTHPYIOIIUX UX Biafenbies'’,

AKTyaJbHa MO3UIUST ABTOPOB, YTBEPKIAIOIINX, YTO HEOOXOIUMO BBECTH CIICIIH-
aJIbHBIE TPOIEAYPHl [UIsl CyNeOHBIX pa30UpaTeNbCTB HAJ «pOOOTaMH-TIPECTYITHH-
KaMuy, MpelyCcMaTpUBaIOIINe HaKa3aHHUe, peaqu3yeMoe Oyaroaapst mepenporpaMMu-
POBaHUIO TEXHUYECKOTO YCTPOMHCTBA («3JIEKTPOHHOTO JIUIA») WU, B KpallHUX CIy-
qasx, yanaroxenus (Ying, 2019).

BelmiensnoskeHHble apryMeHThI IPEANOIaraloT OpUEeHTUPOBAHHOCTD U aKIEHT Ha
MHCTPYMEHTAIBHBIA TOAX0M K JuYHOCTH. OMHAKO Hay4Hble OOBSCHEHHs HauOolee
pacrpocTpaHeHHOH (HOPMBI SBISIOTCS IMOKA3aTENSIMU HECOTIOCTABUMOCTH 00OCHOBaA-
HUSl cTaTyca — KOPIOpalud — B KauecTBe 000COOJIEHHOTO IOPUAMYECKOTO JIUIIA.
«KoHTpakTHas» Teopus, MHOT/Ia Ha3bIBaeMasi «CUMBOJIUYECKOU T€OpUen», COICPKUT
B ce0e HJICI0, UTO KOPITOPAITUS SBISIETCS YCTPONCTBOM, CO3/IaHHBIM B paMKax 3aKOHO-
JIATENIbCTBA, MO3BOJISIFOIINM (PU3NISCKUM JIUIaM, O0bETMHUBIIIMMCS B TPYIITY, 0TOO-
pakaTh B TEKCTaX JIOKyMEHTOB OpTaHH3AIHIO TPH BO3SHUKHOBEHHUH ITPABOBBIX OTHOIIIC-
HUH ¢ APYTUMH CTOPOHAMH. YJIEHBI TPyl MOTIIN OBl YCTaHABIMBATH MHIUBHULYaJlh-
HBIE JIOTOBOPHBIE OTHOIICHUS C JPYTMMH CTOPOHAMH, OTPAaHHMYUBAIOIIMMH OTBET-
CTBEHHOCTH U T. A. OHAKO KOpIOpaTHUBHAs (OpMa HAIENSET MTOJHOMOYUSIMHU COBEP-
aTh OPUINYECKUE JCHCTBUS KOJUIGKTHBHO 1Mo Oojiee Hu3koi neHe (Coase, 1937).
JlanHast Teopus ojiBeprajiach KpUTUKE, B CBSA3H C 3TUM SIBJISICTCS] HAUMEHEee PUMEHU-
MoOii k cuctemawm artificial intelligence.

OUKTUBHBIE U KOHIIECCHOHHBIE TEOPUU KOPIOPATUBHON HHIUBUIYaTbHOCTH
MMEIOT pa3Hble UCTOKH, HO CBOJSTCS K €IMHOMY: KOPIOPAIMHA 00 al0T WHIUBUIY-
QIBHOCTBIO, TIOTOMY KakK TpaBOBasi CHCTEMa COJEP)KHUT periiaMeHTHPOBAHHUE MPOIe-
Iypsl 1o mpenocTaBieHuio ee uM. BepxoBueiii cyn CIHIA B 1819 roxy obpatun
BHUMAaHHWE Ha TO, YTO KOPIIOPAIHS SIBISETCS «HUCKYCCTBEHHBIM CYIIECTBOMY, HEBHIH-
MBIM, HEOCA3aEMBIM M CYLIECTBYIOIIUM TOJBKO B COOTBETCTBUM ¢ 3akoHoM''. Ilerne-
YCTPEMJICHHOCTh MO3UIMK Oblia Oojee oueBHIHA, KOTJa JUYHOCTh — (PU3HUEcKoe

19 Changing Driving Laws to Support Automated Vehicles (Policy Paper) (National Transport Commission,
May 2018), para 1.5; Automated Vehicles: A Joint Preliminary Consultation Paper (Law Commission,
Consultation Paper No. 240; Scottish Law Commission, Discussion Paper No 166, 2018). Available at:
https://www.ntc.gov.au/transport-reform/ntc-projects/changing-driving-laws-support-AVs (accessed: 02.06.2022).

' Trustees of Dartmouth Coll. v. Woodward, 17 U.S. 518 (1819). Available at: https://supreme.justia.com/
cases/federal/us/17/518/ (accessed: 03.07.2022).
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JUIIO PEaIn30BBIBAIO JICECIIOCOOHOCTh CTPOTO B COOTBETCTBHU C perjaMeHTaInei
VYcTaBoM M 3aKOHOJATEIBCTBOM B JaJbHEHIIEM B TEUEHHE JBA/IATOTO BEKa JAHHbIC
MOJIXOJBl TMPeoOpa3oBalMCh BCEro JHIIL B TpocTyio (opmansHOoCcTh (Lvov,
Grebennikov & Yerznkyan, 2000; David, 2003; Bayern, 2015).

Belen3nokeHHbIe TO3UTUBUCTCKHAE OOBSICHEHUSI HAM00JIee TECHO COTIACyHOTCS
C 3aKOHOJIaTEIbHOM U Cy/IeOHON MPaKTUKOW B 00JaCTH MPU3HAHUS JTUYHOCTH B Kade-
CTBE a0COJIOTHO /I€eCIIOCOOHON M MOTYT OBITH paclpoCTPaHEHbI B TOM YHCJE M Ha
CHCTEMBl MCKYCCTBEHHOT'O HHTEIJIEKTa. Peanmcrudeckass Teopusi, HalpOTUB, yTBEP-
KJIAeT, YTO KOPIIOpAIMK HE SIBISAIOTCA HU (PUKIMSAMHU, HU TPOCTHIMH CHMBOJIAMH,
a 00BEKTHBHOMN peabHOCTHIO.

3apyOekHBIMU PHUITOCO(PaMU YTBEPIKIACTCS MTO3HIINS, YTO KOPIIOPALIUH SIBIISFOTCS
HE TOJIbKO IOPUANYECKUMU, HO U MopaibHbIMU nuiamu (Peter, 1979). /lannas teopus,
KaK TpaBuiio, 0oJiee TPEANOUTHTEIbHA TEOPETUKAM U COIIMOJIOTaM, YeM 3aKOHOZaTe-
JISIM ¥ CYJIbSIM, HO TIEPEKJIMKACTCS C HANIPSHKECHHOCTHIO: MPAaBOCYOBEKTHOCTH HE MTPOCTO
JapyeTcsi, Ho 1 000CHOBbIBaeTcs myTeM 3aBoeBanus (Iwai, 1999). Oxnako Ha mpakTHKE
(dakTHUECKOe PU3HAHKE B KAYECTBE JICECIIOCOOHOTO JIMIA B paMKaX 3aKOHa OCTaeTCs
MOJT FOPUCAMKIINEH rocynapcTBa. KOHEUHBIM pPe3yibTaTOM, BOBMOXKHO, SIBJISIETCS TO,
410 [IpIou OBUT IPaB CTOJIETHE HA3a/l: ««ITUYHOCTB SBISIETCS TAKOBOM, TOCKOJIBKY 3a-
KOH 00s13bIBaeT ee 0003HaYaTh JIMYHOCTHIO». XOTS BOIIPOC O JIMYHOCTHU SBIIsiETCS Ou-
HapHBIM, OJTHAKO — MPU3HAHHBIM WM HET — COJIEPXKAHKE ITOTrO CTaTyca MpeacTaB-
nsieT co0oii criektp. OcTaBiisis HA JAHHBIA MOMEHT B CTOPOHE HJICIO O TOM, YTO CHCTEMa
MCKYCCTBEHHOTO MHTEIUIEKTa MOXET 3aCIIy’KUBaTh NMPHU3HAHUS KaK JIMYHOCTb. Perre-
HUE TOCYJapCcTBa O MPEJAOCTABICHUU MPABOCIIOCOOHOCTH JOKHO OCHOBBIBATHCS HA
npaBax M 00SI3aHHOCTSIX, KOTOPBIE TaKKe OYAyT NPU3HAHBI C JATbHEHIIINM pa3rpaHu-
YCHUEM IOPUCAMKIIMY, KOTOPYIO HE00X0IUMO OyJIET periiaMeHTUPOBATh U 3aKPEIUTh
Ha 3aKOHOJATeIbHOM ypoBHE. [IpaBoCyOBEKTHOCTh BJICUET 3a COOOM HaJeIeHUe TIpa-
BaMU M O0SI3aHHOCTSIMH, OJTHAKO OHHM HE 00sI3aTEJIbHO JIOJKHBI OBITh MICHTHYHBIMH
JUTSL BCEX JIMIT B paMKaxX MpaBoBOW cucTeMbl. [laxke cpenn ¢usmyeckux Juil: 6opboa
3a paBHbIC MpaBa KCHIIUH M MY>KYMH, STHUYECKUX WM PEIIMTHO3HBIX MEHBIINHCTB
U IpYTuX 00€3/10JIEHHBIX TPYII OTpaXkaeT JaHHYIo UCTUHY. LlenecooOpa3HbiM cunTa-
eTCsl MPEIOCTABIIATE TOJIBKO MpaBa 0e3 00s13aHHOCTEH B HEKOTOPBIX rocynapcrBax. Kak
MPaBUIIO, TOAXO] K HaJICJIEHUIO TIPUPOJIbI MHAWBUIYAIBHOCTBIO HA MPAKTHKE, HATIPH-
Mep, 3akperied B Koncturyuu DxBagopa'?. MoskHO GbLIO GbI yTBEPKIATh, UTO TAKAs
«JTMYHOCTB» — ITO JIUIIb YJIOBKA, YTOOBI U30€KaTh MPOOIJIEM C TIOJOXKEHUEM: TPEI0-
CTaBJICHHS JIFO/ISIM BO3MOKHOCTH JICHCTBOBATh OT UMEHHU MPABOOOIIAaTeNsI, HE SBIISI-
IOIIETOCs YEJIOBEKOM BMECTO TOTO, YTOOBI TPeOOBAaTh OT HUX YCTAHOBJICHHUS CcTaTyca
B CBOEM COOCTBEHHOM KauecTBe. B JIF000M ciydae 3To KaKeTCsl HEYMECTHBIM TSI TIPH-
YMH PaCCMOTPEHUS MHIUBUIYATbHOCTH CUCTEM UCKYCCTBEHHOTO UHTEeKkTa. C npy-
rOi CTOPOHBI, IPABOCYOBEKTHOCTH POOOTOB MOKET OBITH CBsI3aHA TOJILKO C 0053aTelNb-
CTBaMH. BBIIIEH3I0KEHHOE OTYACTH SIBIISICTCS HA TEPBBIM B3I 00OCHOBaHHBIM,
OJTHAKO, TIOCKOJIBKY HCCIIeyeMble 00s3aTeNbCTBA MPEeIHA3HAYCHBI IS yCTPaHEHHS
npoOesoB B MOIOTYETHOCTH, BOHUKHYT HEKOTOPHIE OYEBHIHBIC IIPOOJIEMBI U JHCKYC-
cun. B cdepe rpakI1aHCKOTO MpaBa OTBETCTBEHHOCTh OOBIYHO MPUBOJIUT, HATIPHUMED,

12 Constitution of the Republic of Ecuador, Articles 71-74, The Constitution came into force in October 20,
2008, was adopted: September 28, 2008.
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K BO3MEILEHHIO yIIep0a, KOTOPhI MOXET OBITh BBHIIJIAUY€H TOJIBKO B TOM CIIy4ae, eCIIH
TIpaBOHAPYIIUTENb CIOCOOEH BaAETh UMYIIecTBOM'®. MOKHO CHPOrHO3HPOBATH Clie-
HApUH, B KOTOPBIX BBIMJIATHI TI0 BO3MEIIECHHUIO 32 TPUYMHEHHBINH MaTepHaIbHbIA BpE
B pe3yJIbTaTe TEXHUYECKOT0 c00si poO0Ta MPOU3BOAMINCE OBl U3 IIEHTPAILHOTO (OH/IA,
OJTHAKO, MPOIIeypa MOX0XKa Ha PEXKUMBI 0013aTEIILHOTO CTPAXOBAHMS, TIPEIaracMble
B KadyecTBE AJbTEPHATHBHOTO CPEICTBA pEIICHHs] BOMpoca 00 OTBETCTBEHHOCTH,
a «JlmarocTe» ObLTa OBI TIpOCTON (hopManmbHO ydacTBYIOmIeH cropoHoi (Vasiliev &
Ibragimov, 2019).

B ciydae xopmoparuii TMYHOCTh OOBIYHO MHTEPIIPETUPYETCS KaK aHaIu3aTop
CMOCOOHOCTH T0/IaBaTh B CyJ1 U OBITH CYTUMBIM, 3aKJII0YaTh KOHTPAKTHI, OpaTh Ha ceOs
JOJITOBBIE 00S3aTENBCTBA, BIAIETh COOCTBEHHOCTHIO M OBITH OCYKJICHHBIM 32 ITPECTYTI-
nenus. Ha Tepputopun Hamero rocyapcTBa JaHHbBIH OOIIMPHBII HAOOp SBIISETCS T1e-
pedHeM IopHINYecKUX (PaKTOB U JCSTHUM CPEIHECTATUCTUIECKOTO MPAaBOCIOCOOHOTO
¢uznyeckoro numa. OTHOCUTENHHO MPaB BOMPOC O TOM, B KAKOW CTETIEHU KOPIOpaIHH
MOJIB3YIOTCS KOHCTUTYIIMOHHOW 3alUTOH, COTIOCTAaBUMOW C 3aIUTON (pU3HUecKux
JUI, SBISETCS TPEAMETOM TMpOAOoDKaImuXcs auckyccuid. Xots CoenuHeHHbBIE
[ITaTel Mpe1oCcTaBUIIM HAUOOJIBIIIYIO 3aIIUTy KOPIIOPATUBHBIM OpraHU3alHsIM, Oosee
TOT0, OBLIO IPOBEICHO IOPUCAUKIIMOHHOE Pa3rpaHUUYEHIE B OTHOIICHUH TaKUX TapaH-
THH, KaK 1paBo Ha camooOBuHEeHHE (Trainor, 1994). Kak npaBuiio, FopuaIndecKue JInia
Oy/ZyT UMETh MEHBIIIE MpaB, 4eM (pu3nyeckre. AHAIOTUYHASL CUTYaIUsI UMEET MECTO
B MEXKIyHApOTHOM IIpaBe, e TOCyAapcTBa 00IaJar0T MOJTHON MPaBOCYObEKTHOCTHIO,
a MeXIyHapOIHbIE OPraHU3aIlMi MOTYT 00JIaIaTh €10 B Pa3HOM CTETCHU.

Taxum 006pazom, GOJTBIIMHCTBO APTYMEHTOB B MOJIb3Y MPaBOCYOBEKTHOCTH pOOO-
TOB JJAJIGKH OT COBEPILEHCTBA, MOCKOJIbKY OHHU OJHOBPEMEHHO CIHUIIKOM MPOCTHI U
CJIMIIIKOM CJIOKHBI M BechbMa auddepeniiupoanbl. OHM BeCbMa MaKCUMAIIbHO MPOCTHI
B TOM CMBICJIE€, UTO CUCTEMBI HICKYCCTBEHHOTO MHTEIJUIEKTA CYIIIECTBYIOT B CIIEKTpE pas-
MBITO. Jl0 CHX MOp HE CyNIECTBYET 3HAYMMON KaTerOpuH, KOTOPYIO MOKHO OBIIIO ObI
OIIPENeNIUTh JUIs TaKoro npu3Hanus. [lonarato, 4To ecnu Obl HHCTPYMEHTAJIBHBIE TIPH-
YUHBI TPEOOBAIM MTPU3HAHUS B KOHKPETHBIX CIIy4asiX, TO OHO MOTJIO OBl OBITH JOCTHT -
HYTO C HCIHOJb30BAHUEM CYIIECTBYIOUIMX MPABOBBIX (OpPM. APryMEHTHI CIHIIKOM
CIIO’)KHBI B TOM CMBICJIC, YTO MHOTHE W3 HUX SIBJISIOTCS BapHALUSAMH 3a0ITyXKICHUS,
OCHOBAaHHBIMU Ha HEBBICKA3aHHBIX INPEAINOJIOKECHUAX O OyAyIIeM pa3BUTHH KUOEp-
CUCTEM, HaJICJICHUE KOTOPBIX MPaBOCYObEKTHOCTHIO MOJ00HOM KaK y (DU3UIECKUX JTUIT
ObUT0 OBI MOJIE3HO U 3aciyxeHo. [1o kpaiineit Mepe, B 0003puMOM OyAyIIeM JTyUIINM
penieHreM Oy/eT ToJjaraThCsl Ha CYNMIECTBYIOIINE KaTETOPUH, TIPU 3TOM OTBETCTBEH-
HOCTH 3a IMpaBOHApyIIeHHs OyaeT BO3JI0XKEHAa Ha MOJ30BaTENICH, BIIAJIEbIICB WU
MPOM3BOJIUTENIEH, a HE Ha caMUX POOOTOB. Bragenbiibl OECIMIIOTHUKOB CIEIYIOT 110
3TOMY IIyTH, HAlIpUMeEp, C BEPOSITHBIM NIEPEX0/I0M OT CTPAXOBaHUS BOJIUTENCH K CTpa-
XOBaHHIO TPAHCIIOPTHBIX CPEICTB MOXHO YCIICIIHO PELINTH BOIPOC C BO3MEIICHUEM
Bpela B CUTyallMd HACTYIUICHHs CTPAXOBOTO CIy4asl 10 BHHE POOOTHU3UPOBAHHOTO

13 Liability for Artificial Intelligence and Other Emerging Digital Technologies (EU Expert Group on Liability
and New Technologies, 2019). Available at: https://op.europa.eu/en/publication-detail/-/publication/1c5e30be-
1197-11ea-8c1f-01aa75ed71al (accessed: 16.07.2022).
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aBTOMOOMIIs' Y. BrioniHe BO3MOKHO, YTO OJHAXKIbI MOTYT TOSIBUTHCS CHHTETHUECKHE
0e3ayuIHble CyOCTaHIMK, CPAaBHUMBbIE IO MOPaJIbHOM LIEHHOCTH ¢ roabpMu. Hecrioco6-
HOCTh NPU3HATH 3Ty LIEHHOCTh MOXET MOKa3aTh, YTO Mbl TOTOBbI HHTEPIIPETHPOBATH
pa3yMbl IpyTUX THUIIOB CYIIECTB, WM MPOCTO MPeAyOeKIEHBI MPOTUB TE€X, KTO OTJIU-
yaeTcsi oT Hac. Ecam 310 mpowusoiiner, kak npenmnonoxun A. Tetopunr B 1951 r.,
«TPEJICTABISETCS BEPOSITHBIM, YTO, KAK TOJHKO METOJ MAITMHHOTO MBIIIUICHUS 3apa-
0oTaeT, He MOTpedyeTCss MHOTO BpEMEHH, YTOOBI TIPEB30MTH HAITH cIadble BOZMOXKHO-
cti» (Turing, 1950).

JKu3Hb — 3TO OTKpHITas CUCTEMA, OHA OECTIOPsIIOYHA U HEeNpeAcKa3yeMa, IepBo-
OYepeHON 3a/1a4eid, 3aIporpaMMHUPOBAHHON KHUBBIM YE€JIOBEKOM B POOOTOB C HCKYC-
CTBEHHBIM WHTEJUIEKTOM, SIBIISIETCSI OTKIIOYEHHUE BBIKIIFOUATENS, KOTOPBIM MOXKET UX
3amyckaTth. TeM He MeHee, OOJBIIMHCTBO U3 HUX B KOHEYHOM CUETE HECIIOCOOHBI IPHU-
MHUPHUTH CBOIO BPOKJIECHHYIO MCKYCCTBEHHYIO CYIIHOCTb C PEaTUsIMU OKPYKalOLIETro
KUBOT'O MHUpa.

3ak/oyenue

HckyccTBEeHHBI WHTEIUIEKT MHTEHCHBHO IOPOXKAAET M AKTUBU3UPYET HOBBIC
BBI30BBI, CONPSKEHHBIE CO CIIOKHO MPEABAPUTEIHHO POTHOZUPYEMBIMH MPOCUYETAMH
u puckamu. B cBoio ouepenp, MHOrooOpa3Has MOJMBAPHAHTHOCTH CO3/aeT Oecrpere-
JIEHTHOE MHO>KECTBO HEOIPEIETICHHOCTEH 1 TPOOEIoB B MPaBOBOM 1oJie. B 3Toli cBsi3u
[IPaBOBOE PEryJIMpOBaHKE B cpepe peraaMeHTalud UCKYCCTBEHHOTO pa3yMa He Mpo-
CTO HE TIOCIIEBAET, @ HAa CETOJHSIIHUNA MOMEHT YK€ BECbMa OTCTaeT OT pOOOTOTEXHUKH
U MHHOBAIMOHHBIX KOMIIBIOTCPHBIX TGXHOHOFHﬁ, Ppa3BUBAOIINXCSA CBCPXUHTCHCHUB-
HBIMH TEMIIaMHU.

MaccoBas poOoTH3anysi ¥ UCKYCCTBEHHBIA pa3yM JIaBHO 3aHSUIH TJIABEHCTBYIO-
miee, HEHTPAJIbHOE MECTO B pealiiiX Hailed JedcTBUTENbHOCTH. OJHAKO IOpUCT
C KMBBIM MHTEJJICKTOM, KaK NMpo(hecCHOoHal, He YTPAaTHT CBOEH aKTyalbHOCTH U BOC-
TpeOOBAaHHOCTH B OyIyIIeM B CBS3M C pOOOTH3aIMel. 3a4acTyr0 TOJIKOBAaHHE IMpaBa
Y IPUMEHEHHUE COMPOBOXKAAIOTCS MPUKJIIAIBIBAHUEM TBOPUYECKUX YCHIIHA, O0ojiee Toro
HE SIBJIAETCS JIOTUYHBIM BOCHPUSTHE MpPaBa UCKIIOUUTEIBHO C MO3ULIUN MO3UTUBUCT-
CKUX BO33peHUH 1 ucTOKOB. Kpome Toro, o011ecTBO peryssipHO B HOpMax fpasa cTaj-
KHBACTCA C HPAaBCTBCHHO-OTHYCCKUMU KAaTCTOPUSAMH, OJJHAKO HCKYCCTBCHHBIﬁ pasym
po0oTa Ha JTaHHOM 3Tarle MHHOBAIIMOHHBIX MPOPBIBOB OECCUJIEH, TAKKE OTCYTCTBYET
o0najianne MHCTPYMEHTaMH JUIsl OLICHMBAHMS YPOBHS CIIPaBEIMBOCTH U J0OPOCO-
BECTHOCTH, CBOMCTBEHHBIMH TOJILKO YCJIOBCKY MW HCAOCTYIIHBIMH allpUOpHU HUCKYC-
CTBEHHOMY pa3yMy poOoTa. B 3Tol cBsI3u He sSBIsETCSI 000CHOBAHHOM U CIIPaBEIITUBOM
MO3HIIUS 0 HEOOXOAMMOCTH MTPU3HAHUS TOTO (DaKTa, 4TO MPABOBOE PETyINPOBAHIE MO-
KET CTaTh JHIIb IPEeporaTuBOM POOOTOB aOCONIOTHO MOBCEMECTHO, HCKIIIOYAs
aHTPOMNOTeHHbIH (akTop. ['TmobanpHBIE HAayYHO-TEXHHYECKHE W HHHOBAIIMOHHBIC
npeoOpa30BaHusl MPUBEIH K MOSIBICHHIO 3HAYMMBIX (PaKTOPOB M Pa3MBIBAHHIO JHCLIHU-
IUIMHAPHBIX M OTPACIEBBIX TIpaHUL. 3aKOHOJATENbHOE 3aKpEIUIEHWE IPaBOBOTO

4 Casonosa M. BecnunoTHble aBTOMOOUIIN: Kak IUIAHUPYETCS PETYIMPOBATH MX SKCIUTyaTtanuio B Poccun?
2 mons 2021. Pexxum poctyna: https://www.garant.ru/article/1471258/?ysclid=145eufj0ge578103835 (mara
obpammenust: 18.08.2022).
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perIaMeHTHPOBAHUS DKCILTyaTalii 00bEKTOB HCKYCCTBEHHOTO pa3yMa JOJKHO OXBa-
TUTh, KaK MyOJUYHO-TIPABOBBIC, TAK U YaCTHO-TIPABOBLIC HOPMATUBHBIE aKThl B KOH-
TEKCTe CYIIECTBYIOMIMX OTpacield. B aToil cBsi3u Hambosee menecoodpazHo ycoBep-
[ICHCTBOBAaHUE, B MEPBYIO MPUOPUTETHYIO OYEpellb, aJIMUHUCTPATUBHOTO IIpaBa,
BHOCS COOTBETCTBYIOIIIME HOBBIE CTAThU B OTEUECTBEHHBIN KOJIEKC 00 aIMUHUCTPATHB-
HBIX TIPaBOHAPYIIICHUSX.

Beimre ObUTM M3IIOKEHBI Pe3ysIbTaThl aHAIMTHYECKOTO, KPOCC-HAIIMOHAIBHOTO
(KOMITapaTHBUCTCKOTO) HUCCIICIOBAHMS BOTIPOCOB YCTAHOBIICHUS OOIIUX TOJIOXKCHHIMA
00 yTOJIOBHOI OTBETCTBEHHOCTH 3 ISTHUS MIPECTYITHOTO XapaKTepa, COBEPIIICHHBIC IO
MPUYMHE TEXHUYECKUX COOEB POOOTOB C MCKYCCTBEHHBIM Pa3yMOM (MHTEIUIEKTOM).
BrisBiienHbIe B X0/Ie MCCIIEJOBAHUS MTPOOJIEMBI, CBI3aHHBIE C UHTEPIIPETAINEH TTpa-
BOCYOBEKTHOCTHU artificial intelligence (3MEKTPOHHOTO JIMIa) B KOHTEKCTE MPaBO-
BOT'O TOJISI, TIOATBEPIMIIO aKTyalbHOCTh HEOOXOAUMOCTH (HOPMUPOBAHUS TPABO-
BOIO MHCTPYMEHTapHsi, HANPaBJICHHOTO Ha YCTPAHEHHUE CJIO0KHOCTEH, KOTOpPHIE
BO3HHUKAOT P MIPOBEJCHHUH: OTICHUBAHUSI, SKCIIEPTH3 U JIOKATU3AIINA UX IOPHIH-
YECKHU 3HAYMMOTO TTOBEJICHUS U CKOPOCTH PearupoBaHMs HA H3MEHEHHS B OKpYKa-
FOIIEH peaTbHOCTH.

[TpoBeneH cpaBHUTEIBHBIN aHAIH3 IMPABOBOTO PETYJIMPOBAHUS UCKYCCTBEHHOTO
pa3yma B 3apyOeKHBIX TOCYAapCTBaX MO UTOraM KOTOPOTO TPEACTaBIICH 0030p MOIX0-
JIOB TMPABHUTEILCTB 3apyOEKHBIX CTPaH, KOPHOpaIui U APYruX CyOBEKTOB K TEME 3a-
KOHOJaTEJIbHOT'O PEerJaMEeHTHPOBAHMSI HCKYCCTBEHHOTO MHTEIUIeKTa B: Snonwmsi, DxBa-
nop, Uanus, 'epmanus, CaynoBckas Apasusi, CIIIA, HoBas 3emannus.

CroxHe#mme HOBBIE W OYECHBH OBICTPO BO3HHUKAIOIINE TEXHOTCHHBIC BBI30BBI
1 poOOTH3ANKS COBPEMEHHOCTH, TaKHue, Kak 1udposas TpaHchopMaIus U yCIoKHEHNE
TeTEPOTCHHOCTH ¥ SHTPOIMMHHOCTH HHTEPHET-TIPOCTPAHCTBA U MOJICPHU3AIINS IOHUTOB
HCKYCCTBEHHOTO pa3yMa CBEpPXOBICTPHIMH TEMITAMH, OTPAXKAIOTCS Ha COCTOSHUHU
Y Pa3BUTUHU POCCUICKOTO 3aKOHOIATENILCTBA, BBI3bIBAsI HEOOXOAMMOCTh B €0 MOJIEp-
HU3aIUU ¥ pa3paboTKe 3aKOHOIATEIILHBIX HOBEILI.
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Abstract. The research is devoted to the study of new technologies — blockchain, metaverse and
NFT — in civil procedure and arbitration in Russia, China and USA. The author analyzes the basic
concepts and characteristics of the above technologies and gives examples of their use in judicial practice.
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of legal norms. The outcome of the research shows that blockchain and NFT technologies have become
an effective tool used by the courts of USA and China in the analysis of electronic evidence and some
other procedural actions including notification of an unknown defendant through a non-interchangeable
token (NFT). The research came to the following conclusions. Blockchain transactions are often called
anonymous or at least pseudonymous, but this is not the case. The issue of blockchain anonymity has
been raised in several cases heard by US courts. The blockchain analysis of tools industry has allowed
the court and the parties to the dispute to analyze transactions on the blockchain and in many cases trace
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Bnok4yewnH, meTtaBceneHHble n NFT
B rpakAaHCKOM CyONpoOu3BOACTBE U apbutpaxe
Poccuu, Kutasa n CLLUA
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Poccuiickuii ynusepcuret npyx0bl HapoaoB (PYIH), e. Mocksa, Poccuiickaa @edepayus
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AnHotanusi. VccrienoBanbl HOBbIE TEXHOJIOTHH — OIOK4eitH, MeTaBcenennbie 1 NFT — B rpaxk-
JTAHCKOM cyzaonpousBoacTse u apoutpaxe Poccum, Kuras u CHIA. IIpoananu3upoBaHbl OCHOBHBIE
MOHATHS U XapaKTEPUCTUKH TEPEUNCICHHBIX TEXHOJIOTHH, a TaKKe MPUBEIEHBI IPUMEPHI UX UCIIONIb30-
BaHU B cy1eOHOI npakTuke. [Ipencrasnensl HoBble cyneOHble mpeneaeHTsl CIIA (2021 u 2022 rogos),
3aKpETUISIOIINE BO3MOXHOCTD HCIOIb30BaTh TexHoIoruu oitokueiina u NFT B cynonpoussoactse. Lens
uccae0BaHusl — CHOPMHUPOBATh IPEJCTABICHUE O BO3MOXHOCTH UCIIOIb30BAaHUS TEXHOIOIUil OJIOK-
yeitra, meTaBceneHHBIX 1 NFT B rpaxmanckoM cyZoNpon3BOACTBE Ha OCHOBE aHAN3a HOPMATHBHBIX
aKToOB, cyneOHOIl mpaktuku Poccuu u 3apyOexHBIX CTpaH M HAy4HBIX HUCTOYHUKOB. IIpuMeHeHsbI
SMITUPUYECKHAE METONBI CPABHEHHUS, ONMCAHHS, HHTEPIIPETALNH; TEOPETHUECKAE METOIB! (hopMaTbHON
u llHaHeKTH‘ICCKOﬁ JIOTHKH. HpI/IMCHHHI/ICB YaCTHOHAY4YHBIC MCTO/IbI: }OpI/I}lI/IKO-}IOFMaTI/I‘{CCKI/Iﬁ 1 METO
TOJIKOBaHUS NPaBOBBIX HOpM. IIpoBeneHHOE HCclenoBaHUE IMOKAa3aJlo, YTO TEXHOJIOTUH OJIOKYEHHa
u NFT cranu neficTBEHHbIM HHCTpYMeHTOM, ucnoib3yeMbiM cynamu CHIA u KHP npu ananuse anex-
TPOHHBIX JI0Ka3aTeIbCTB M HEKOTOPBIX JPYTUX MPOLECCYAbHBIX AEUCTBHUAX, B YACTHOCTH YBEIOMIICHUS
HEM3BECTHOI'O OTBETYMKA 4epe3 HeB3anmoszameHsieMblii TokeH (NFT). BrokueitH-TpaH3akiuu 4acTto
Ha3bIBAlOT aHOHUMHBIMU WJIH, 110 KpaifHel Mepe, IICeBJOHMMHBIMH, HO 3TO HE Tak. Bonpoc 00 aHOHMM-
HOCTH OnokueliHa ObUI MOTHAT B HECKOJIBbKHX Jelax, paccMoTpeHHbIX cymamu CIIA. Wugyctpus
MHCTPYMEHTOB aHaju3a OJIOKYEHHa T03BOJIMIIA CYly U CTOPOHAM B CIIOpE aHAIM3UPOBATh TPAH3AKIIUU
Ha 6H0quﬁHe 1 BO MHOTUX ClIy4dasaXx IPOCJICKUBATH UX O I/I}ICHTI/I(bHLH/IpyCMOFO IIOJIB30BATCIIA, JaXE
€CJIM TaKHe I10JIb30BATENIN MPEANPUHSIIMA LIark JUIl COKpPBITUS cBoell nuuHocTH. Cienyer o0paTUThCs
K onbITy cynoB CIIA, koTopble pa3penniay 4YacTHBIM KOMIIAHUAM NPOBOJIUTH «AHAJIU3 C UCIIOJIb30Ba-
nuem texHosoruiiy» (Technology Assisted Review (TAR)).

KuroueBble ciioBa: OjokueiiH B cyne, TexHonoru NFT B cyne, mepBblii apOMTpaXKHBIN Cy
MertaBceneHHOH, TpaXIaHCKHH Ipolece, apOUTpax, Meaualus, 3JeKTPOHHbIE J10Ka3aTeIbCTBa, IUIaT-
¢dopmenHoe npaso, npouecc CIIA, nponecc KHP

KonduukT naTepecoB. ABTOp 3adBI€T 00 OTCYTCTBUU KOH(MIUKTA HHTEPECOB.

HUudopmanus o puHancupoBanuu. VccnenoBanue BBIMOIHEHO MPU (MHAHCOBOW MOMAICPIKKE
I'panra [Ipesunenra PO No HII-3270.2022.2 «OBonouus WK peBONIOLUS IPAXIAHCKOTO CYIONPOU3-
BOJICTBA: HU(PPOBU3ALNS Yepe3 NPU3MY HCKYCCTBEHHOTO HHTEIUIEKTa.
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Introduction

The digital economy presupposes an online environment for using information
technology. Therefore, the traditional dispute resolution system, which requires a paper
system for filling out statements of claim and presence of the parties in the courtroom,
has become less practical and can no longer meet the needs of the Internet community.
Blockchain technologies (in particular, NFT technologies) are employed in court
proceedings in many countries of the world, although most lawyers (not to mention
ordinary citizens) do not know what these terms mean and what the consequences of
their use in judicial practice are (Rusakova et al, 2020). The first case where a Chinese
court in 2018 upheld the plaintiff's use of a public blockchain service was to verify the
authenticity of online evidence of copyright infringement in the case Huatai Yimei v.
Daotong Technology (2018). The judge of the first instance of the Hangzhou Internet
Court noted: “We must maintain an open and neutral position regarding the use of
blockchain for the analysis of individual cases. We cannot exclude it just because it is
a complex technology” (Tang, 2021).

In November 2022, the Guangzhou Arbitration Commission of China (GZAC)
announced on its social media platform that the Metaverse Arbitration Court created
by them had recently ruled on the first case concerning the virtual world'. On February
6, 2022, the New York Court of First Instance issued a court order in LCX AG vs. John
Doe. The court order concerned electronic notification of an unknown defendant via a
non-interchangeable token (NFT). On June 24, 2022, the High Court of England and
Wales issued a similar order in Fabrizio D'Aloia v. Persons Unknown, Binance
Holdings Ltd. and Others and granted a special request “For the issuance of a temporary
injunction and permission to file a claim through NFT). That judicial precedent was
the first in England following the order of the American court'. American lawyers

! Chinese Arbitral Institution Awards China’s First Property Dispute Case in the Metaverse// China Justice
Observer. 20 Dec 2022. https://www.chinajusticeobserver.com/a/chinese-arbitral-institution-awards-china-s-
first-property-dispute-case-in-the-metaverse [Accessed 22.12.2022].

2LCX AG vs. John Doe Nos. 1-25. Holland & Knight LLP. 7/19/2022. Available at: https://www.hklaw.com/
en/general-pages/lcx-ag-v-doe [Accessed 14th November 2022].

3 Fabrizio D'Aloia v. Persons Unknown, Binance Holdings Ltd. and Others [2022] EWCH 1723 (Ch) BL-2022-
001008 (June 24, 2022). Gauge Data Solutions Pvt. Ltd. Available at: https://www.casemine.com/judgement/
uk/62¢2d868b50db92150dadd60 [Accessed 14th November 2022].

4 LCX AG vs. John Doe Nos. 1-25// Holland & Knight LLP. 7/19/2022. URL: https://www.hklaw.com/en/
general-pages/lcx-ag-v-doe [Accessed 14th November 2022].
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noted that both court orders raise the question of how widespread NFT technology
services will become in US and UK”.

Innovative technologies used in state courts and in cases of alternative dispute
resolution through arbitration, mediation, etc. are growing at an incredible rate. With
the development of technology, there is no doubt that blockchain, virtual court sessions,
electronic evidence and NFT can provide new opportunities and solutions for the legal
system, especially for litigation. Such solutions suggest higher efficiency and
profitability of civil procedure (Bergquist, 2021).

On the blockchain concept

Blockchain in legal proceedings has relatively recently become the subject-matter
of scientific research by Russian scholars. However, the research vector is primarily
focused on the issues of the concept of electronic evidence and possibility of its use in
court (Zatsepin, 2020). Let us consider this term in more detail. Blockchain technology
originated from a branch of mathematics called cryptography. At the basic level,
blockchain is a “decentralized, shared digital registry, whose work is based on the
consensus of a global peer-to-peer network™®. As Grasky and P. Embley, experts of the
National Center for State Courts of the USA pointed out, blockchain is a set of
technologies that creates an encrypted, distributed registry. Probably the most famous
application of blockchain is the digital currency Bitcoin (Graski & Embley, 2018).

It is not possible to change data in one block without changing the rest of the chain
and without obtaining peer-to-peer consensus. This process makes it extremely difficult
for individuals to carry out malicious actions or falsify information, because as soon as
data enters the blockchain, they, in fact, remain there forever (Bergquist, 2021). Since
blockchain does not exist in one place, it offers two distinct advantages over a central
server: both wider access and greater security.

Blockchain technology has evolved over several stages. The first stage: the idea
of blockchain technology was described back in 1991, when scientists S. Haber and U.
Stornetta has implemented a solution for digital documents with a time stamp so that
they cannot be retroactively issued or forged. In 2004, G. Finney II introduced a system
called RPoW. The system worked by receiving a non-replaceable or non-
interchangeable Hashcash token based on proof of work and signed in RSA, which
could then be transferred from person to person. On January 3, 2009, Bitcoin appeared;
it gave rise to the idea of data chain blocks. The idea was put forward by a person or
group using the pseudonym Satoshi Nakamoto. The first bitcoin block was mined by
S. Nakamoto. The first recipient of Bitcoin was G. Finney II; he received 10 bitcoins
from S. Nakamoto in the first bitcoin transaction in the world on January 12, 2009’

5 Mooney J., Huntsman B. Notice and process of service via NFTs: A new frontier in tech and litigation?
Kennedys Law LLP. 2022. Available at: https://kennedyslaw.com/thought-leadership/article/notice-and-
process-of-service-via-nfts-a-new-frontier-in-tech-and-litigation/ [Accessed 14th November 2022].

¢ Leonard T. BlockChain for Transportation: Where the Future Starts. TMW Systems, Inc. 2017. Available at:
http://logisticsandfintech.com/wp-content/uploads/2017/11/TMW-Whitepaper-Blockchain-for-transportation-
LaF-Nov-2017.pdf [Accessed 14th November 2022].

7 Blockchain History. Binance Academy. Available at: https://academy.binance.com/ru/articles/history-of-
blockchain [Accessed 14th November 2022].
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As noted by the American author Sh. Berquist, the second stage was the
blockchain innovation. That stage consisted in recognizing that the technology could
be used to manage Bitcoin separately from currency. With that discovery, introduction
of the technology into other kinds of inter-organizational collaboration has become a
reality (Bergquist, 2021).

The third stage in the history of blockchain was the smart contract revolution. In
2013, programmer V. Buterin started developing a new, distributed computing
platform based on blockchain — Ethereum — which demonstrated scripting
functionality called smart contracts. Smart contracts are programs that are applied and
executed in the Ethereum blockchain. They can be used, for example, to make a
transaction if certain conditions are met. Smart contracts are written in specific
programming languages compiled into bytecode, which can then be read and powered
by a decentralized Turing virtual machine called the Ethereum Virtual Machine
(EVM)®. The smart contract was included in the second-generation blockchain system
known as Ethereum. The Ethereum system embeds computer programs into the
blockchain. This system allows to symbolize financial instruments such as loans or
bonds, not just bitcoin tokens.

The main functions of blockchain technology. Blockchain relies on three main
functions — decentralization, immutability and anonymity. which work together,
providing an opportunity to eliminate intermediaries.

The first main function of the blockchain is decentralization. Blockchain is based
on the concept that there should be no intermediary that allows transactions to be
carried out in a decentralized manner. This is done by distributing tasks previously
performed by a single entity among many performers in the system. The blockchain
software is controlled by individual computers connected to each other via the Internet
the world over. Every computer in the blockchain is running the same software. If one
of them is disconnected, the network continues to work. Even if every computer in the
world collapses at the same time, the blockchain will still store its data in distributed
ledgers. This characteristic provides protection against negligence or incompetence of
intermediaries in the performance of duties and responsibilities, which ensures the
accuracy of transactions.

Blockchain ensures the immutability of data. All information stored in the
blockchain is permanent and cannot be changed. The information is immutable. While
other systems and databases provide the ability to modify and manipulate records,
blockchain does not. Compare this with traditional data storage methods that require
involvement of a third party. The need for human participation in trusted transactions
inevitably leads to corruption, bloat and inefficiency. Blockchain is able to automate
each of these aspects, which can lead to large-scale financial and social changes. With
the help of blockchain, users can create unique content that cannot be stolen and
infinitely duplicated; this allows them to better monetize their work. As soon as a data
chain is formed, then at this moment the chain becomes permanent without the
possibility of reversing it.

8 Blockchain History. Binance Academy. Available at: https://academy.binance.com/ru/articles/history-of-
blockchain [Accessed 14th November 2022].
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Anonymity is the third main function of blockchain technology, because it allows
anonymous and pseudonymous exchanges. Blockchain ensures it by providing security
with private key encryption. This type of encryption can verify the identity of the
persons involved in the transaction. The anonymous function of identifying individuals
is important for the blockchain system for many reasons. Initially, when authenticating
a block, an anonymous function ensures that Miners and nodes do not take into account
the parties’ identity. However, if a person's identity is disclosed in a publicly available
blockchain, the information and data that can be collected about that person can be
extensive and confidential. Blockchains are immutable, so an individual may face
significant damage to their privacy (Bergquist, 2021).

Note that the issue of blockchain anonymity has been raised in several cases
considered by US courts. American lawyers emphasized that “blockchain transactions
are often said to be anonymous or at least pseudonymous — but are they really? At
least for some users, part of the appeal of using cryptocurrency is the perceived
anonymity it seemingly offers. But increasingly, judicial decisions and governmental
enforcement activity show that this perception is mistaken. A burgeoning industry of
blockchain analysis tools now enables governments and litigants to analyze
cryptocurrency transactions on the blockchain and in many cases trace them back to an
identifiable, real-world user, even where such users have taken steps to conceal their
identity. Recent developments show how courts and enforcers have embraced using
this technology” (Schwinger, 2022).

Russian researchers have noted that the data storage period in the blockchain
registry is not limited, so the information can be stored almost forever. Taking into
account the above properties, the technology of the distribution register can be used as
a method of ensuring information credibility generated both in a court document,
circulation and exchange of procedural and other instruments between direct trial
participants, executive authorities, prosecutors, public and other organizations and
associations, including the most problematic issue in the electronic documents
exchange — presentation of evidence electronically in criminal, civil proceedings or
arbitration (Zatsepin, 2020).

In the field of dispute resolution, blockchain technology has formed a new online
dispute resolution system that provides inexpensive and affordable justice. Earlier we
wrote that “it is necessary to recognize the fact that the digital revolution has radically
changed public relations. The global economy is changing rapidly and requires a new
regulatory framework to ensure the security of transactions, including transnational
ones, also concluded in electronic form and smart contracts. ... In addition to the
appearance of a new type of contracts, we can observe a boom in online retail. For
example, on retail platforms “eBay” and “Amazon” (USA), Taobao (China) monthly
(') more than a billion purchase and sale transactions are concluded. According to a
report by Professor Ethan Katsch at the ODR Forum 2019, eBay resolves more than 60
million disputes a year and, in 90% of cases, without human intervention. This leads to
radical changes in legal practice. Traditional dispute resolution methods, such as State
court and international arbitration, are ineffective for dealing with a large volume of
small domestic and small transnational disputes” (Ermakova, 2022:115). This is how
decentralized justice appeared — a new approach to online dispute resolution that
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combines: 1) blockchain (a decentralized database), 2) crowdsourcing (involving a
wide range of jurors in dispute resolution), 3) game theory (a mathematical method for
studying optimal strategies in games). However, we believe that the term decentralized
Jjustice should be translated into Russian as platform justice, which more accurately
reflects the essence of this concept.

In Europe, three platforms based on blockchain technology play an innovative role
in platform justice: Kleros, Aragon and Jur. The Jur platform does not yet operate, the
Kleros (France) and Aragon (Spain) platforms have already been launched in France
and Switzerland, respectively. In the USA, the American Arbitration Association
(AAA) actively uses a special digital service called Modria. The Modria platform was
launched back in 2011 and is a joint project of eBay and PayPal. The positive
experience from Modria allows to expand the range of companies using this platform,
and in 2014, AAA announced the beginning of operating Modria as an ODR tool
(Kupchina, 2022:53).

On the NFT Concept

As noted by Russian and foreign experts, in 2021, NFT and the metaverse, as well
as transactions derived from them, have become very popular all over the world. Many
giant Internet companies have expanded their business to NFT, whose applications are
also based on blockchain technology’. Let us figure out what NFT is. According to the
definitions of Russian programmers, an NFT, or non-interchangeable token, is an
accounting unit assisting to create a digital impression for any unique item. It includes
paintings, photos, videos, music, GIFs, in short, any content that claims to be at least
of some kind of uniqueness. They are of great value for collectors, gamers and art
lovers, and can be bought and sold at auctions. These tokens are stored in a
blockchain — a chain of blocks — and each of them contains certain information. A
token is just a record in one of the blocks, and, as a rule, there can be a lot of such
similar records. For example, each individual bitcoin is an exact copy of another such
bitcoin, which allows to compare them with a currency. But what should you do if you
need to create a unique token that has no analogues? The answer is NFT'°.

Each of the NFTs exists in a single instance, and all information about their author,
transactions and buyers is stored in the blockchain. Like any blockchain project, NFT
is not tied to any certain server, and by buying it, you claim your right to a digital object
accepted the world over. The real mainstream of NFT became evident in 2021.
According to JPMorgan analysts, monthly sales of digital tokens fluctuated at
$2 billion, and the total market capitalization of the NFT universe was $7 billion. Such
certificates confirm ownership of a digital painting, music, book, etc.'!.

9 Wang V. et al. Blockchain 2022. China. Chambers. 08th May 2022. Available at: https://practiceguides.
chambers.com/practice-guides/blockchain-2022/china/trends-and-developments [Accessed 14th November 2022].
19 Grishin Ya. (2022) NFT in simple words: what is it and how to make money on it. SOVCOMBLOG. 19th
October 2022. Available at: https://sovcombank.ru/blog/glossarii/nft-prostimi-slovami-chto-eto-i-kak-na-nem-
zarabotat?utm_referrer=https%3A%2F%2Fwww.google.com%2F [Accessed 14th November 2022].
(in Russian).

'"'NFT and Metaverses: How can economies unite and digitalize? Habr. 31.01.2022. Available at:
https://habr.com/ru/post/648755/ [Accessed 14th November 2022]. (In Rus).
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“The year 2021 was a turning point in the development of digital art. The
widespread use of NFT in the art industry has revolutionized the modern understanding
of intellectual property rights (IPR) and the transfer of IPR. The role of agents as
intermediaries between artists and art connoisseurs lost its importance, and so did the
role of streaming services. Blockchain technology rewards creators for the sales of
works on the secondary market and their subsequent use”. The peculiarity of the sale
of works of digital art in NFT is that the object of such transactions is not the works of
digital art themselves, but a unique digital code (token) into which such works (for
example, a painting, video recording or other digital file) have been previously
converted (Brisov & Pobedkin, 2022:44).

On the Metaverse Concept

According to Russian economic observers, the metaverse is a convergence of
physical, augmented and virtual reality in a common online space. An example of the
interaction of the metaverse and the real world is the film The first player to get ready.
The prototype of the Matrix in the real world is the Internet. Major players from the
world Wide Web and technology are already making plans to create a metaverse.
For example, in 2021, Mark Zuckerberg announced the start of work on the
three-dimensional Internet, which will completely change our understanding of
interaction with content — we will not consume information but will be inside it'%.

In 2022, virtual reality has gone far beyond the needs of the gaming world. The
pandemic has made its own adjustments to the usual course of events. Therefore, all
the attention of companies and investors has shifted to the new digital reality. Even
today we see that real estate and land in the metaverses are growing much faster than
in the existing reality in the offline world. In the first six months of 2021, digital real
estate prices jumped by 3,000 percent. Also, the statements of technology giants make
us think about a new virtual future. Global giants Twitter and YouTube have begun to
master web 3.0 and NFT technologies. Facebook has turned into Meta, and is creating
its own meta universe along with other startups. Within such realities, everyone will
have digital property and their own capabilities that allow them to work in the virtual
world and receive real resources'®. The metaverse is filled with content and experiences
created by its users, both individuals and organizations. Metaverse design is relevant
in the educational and corporate environment, as well as in the field of communications.

Russian researcher A. Izmaylova noted that the metaverse is a new economic
system that will enable members of society to create, exchange, dispose of and consume
goods in virtual space. This is a new round of economic development, which indicates
the growing attention to decentralized systems and ways of interacting with digital
assets (Izmaylova, 2022:176).

12 What is the metaverse and why is everyone talking about it. RBC. 06.12.2022. https:/trends.rbe.ru/trends/
industry/61449fa89a7947159f1df418 [Accessed 20th December 2022].

B NFT and Metaverses: How can economies unite and digitalize? Habr. 31.01.2022. Available at:
https://habr.com/ru/post/648755/ [Accessed 14th November 2022].
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Blockchain and NFT regulation in Russia

Neither blockchain, nor NFT, nor electronic evidence are officially regulated in
Russian legislation. Moreover, Russian scientists do not have a single position
concerning electronic evidence in court proceedings. We agree with the opinion of
experts that “this is primarily due to a number of chellenges in assessing its accuracy
and admissibility, as well as requirement for mandatory identification of the person
who provided it as a trial participant, and the need to ensure security and protection of
personal data” (Ermilov, 2022:81).

Federal Law No. 149-FZ of 27.07.2006 (effective as amended on 05.12.2022) On
Information, Information Technologies and Information Protection formulated the
basic concepts: a) Information means statements (communication, data) regardless of
their form; b) Information Technology means processes and methods intended for
search, collection, storage, processing, presentation, and distribution of information as
well as the means to implement such processes and methods; c¢) Electronic Message
means information transferred or received by a user of an Information and
Telecommunications Network; d) Electronic Document means Recorded Information
presented in electronic form, that is, in a form fit for human perception using
computers, as well as for transmission over Information and Telecommunications
Networks and processing within Information Systems. Article 11.1 was introduced by
Federal Law No. 227-FZ of 27.07.2010. Later in the Federal Law No. 220-FZ of June
23,2016, On Amending Certain Legislative Acts of the Russian Federation as Regards
the Application of Electronic Documents in Activities of Judicial Bodies set forth the
possibility of using electronic documents as evidence in court proceedings (Part 1 of
Article 71 of the Civil Prodedural Code of the Russian Federation and Part 3 of Article
75 of the Commercial Procedure Code of the Russian Federation). But the issue of
applying electronic technologies to store and analyze evidence has not been resolved.

We agree with A.T. Bonner's opinion that an electronic document and a paper
document are absolutely independent types of documents. “These media have
significant specifics. To the extent necessary, it should be reflected in the current
legislation. At the same time, electronic documents are automatically equated by the
legislator and judicial practice with traditional written documents, and other modern
sources of information, i.e., physical evidence. They do not take into account that the
same source can simultaneously contain information of two kinds — information that
can be deciphered using the appropriate code or “hieroglyphics”, for example, text, and
information in the form of certain visual images, color and sound sensations. It is wrong
to equate such media with written or physical evidence” (Bonner, 2016:288—289).

We believe that electronic proof differs from traditional methods of proof;
electronic instruments provide both unique opportunities for obtaining information and
create certain problems in producing documents. These differences can be grouped into
several categories:

— Firstly, the volume and number of locations of electronic documents is much
larger than that of conventional documents, since electronic documents are easier to
duplicate than paper documents. For example, the same e-mail is often sent to
numerous recipients, and then it is forwarded to others. Moreover, electronic document
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search engines include much more cites/files for storage than archives usually
associated with paper documents; electronic documents are held on computer hard
drives, network servers, backup tapes, email servers, etc. (Ward, 2007).

— Secondly, electronic documents are almost impossible to destroy; if a shredded
paper document is mostly irrevocable, deleting an electronic document usually does
not mean that it has been erased, it just changes its status to not in use (Recycle Bin).

— Thirdly, electronic documents contain additional information that paper
documents cannot provide, including metadata and system data. Metadata is
information written into an electronic file; it contains details about the file, such as
creation date, author, source and history. System data refers to records of computer
usage, for example, when the user logged in or turned it off, websites that the user
visited, passwords, and documents that were printed or faxed.

Therefore, it is necessary to enshrine in the procedural legislation of Russia not
only a definition of electronic evidence, but also ways of storing and investigating it.
Besides, it is essential to look at the experience of US courts that allow private
companies to conduct Technology Assisted Review (TAR) — the process of prioritizing
or encoding a collection of documents applying computer software that classify
documents within broad topics. Another positive example is China that has created
state-owned judicial blockchain platforms in 2019. The National e-Evidence platform
includes the courts of 22 provinces of the People's Republic of China'*.

It should also be noted that currently the issue of NFT is also not legally regulated
in Russia. The first attempt to introduce the concept of non-fungible token into
legislation was made in Draft Law No. 126586-8 On Amendments to Article 1225 of
Part Four of the Civil Code of the Russian Federation; it was defined as a unique digital
asset (images, videos or other digital content) in the form of non-interchangeable data
stored in a distributed registry system (the blockchain system). The bill received a lot
of critical reviews and was “frozen”. Russian lawyer M. Samartseva proposed a
different definition for NFT: “NFT is a digital record in a decentralized network based
on distributed registries, confirming the rights to digital content and allowing
identification of the objects to which it relates, including objects of civil rights and
intellectual property rights”'>.

Judicial practice. As many Russian lawyers argue that electronic evidence must
be notarized so that the court does not have any doubts concerning its authenticity.
Thus, in accordance with Articles 102, 103 of the Fundamentals of the Legislation of
the Russian Federation on Notaries, in the presence of the parties and interested
persons, the notary records the information contained in electronic correspondence,
drawing up a protocol of site inspection, which is admissible evidence in court. As
judicial practice shows, a similar situation is connected with electronic messages
transmitted via mobile applications WhatsApp, Viber, etc. (Ermilov, 2022:83).

14 Weiwei S. Ordering the Courts: Understanding China’s Big Precedent Push. Sixth Tone. 17th August
2020. Available at: https://www.sixthtone.com/news/1006064/ordering-the-courts-understanding-chinas-big-
precedent-push [Accessed 14th November 2022].

15 Sazonova M. NFT Regulation: what the first draft law in Russia offers. GARANT-SERVICE. 8th August
2022. Available at: https://www.garant.ru/news/1559192/ [Accessed 14th November 2022]. (in Russian).
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Blockchain and NFT Regulation in the USA

In 1999, the Uniform Law of the USA On Electronic Transactions granted legal
and evidentiary force to electronic records, and in 2004 the Uniform Commercial Code
of the USA determined electronic commerce (Murray, 2007). In 2002, the Electronic
Government Act stipulated that document submitted electronically must be publicly
available on the Internet. In 2006, the US Federal Rules of Civil Procedure (hereinafter
referred to as the FRCP) introduced the concept of electronic evidence, and procedure
for disclosing electronic evidence became known as “e-discovery”.

There is no legislative regulation of blockchain technology at the federal level in
the USA, but there is a broad and somewhat inconsistent approach to blockchain at the
state level. According to economic observers, congressional committees and US
government agencies are still trying to agree on how digital assets, including NFT, will
affect the global and domestic economy. The regulatory approach fluctuated between
a complete ban or strict restrictions and the requirement for crypto enterprises to adhere
to the same reporting standards as banks or brokerage houses. To assume that adoption
of NFT regulation is just around the corner is incorrect. It may take some time before
the laws in America catch up with the changes in this area'®.

But the market's interest in cryptocurrencies and blockchain technology continues
to grow, as some cryptocurrencies experienced a boom during the coronavirus
pandemic'’. The relevance of the American legislative system is reflected in forecasts
that blockchain spending in the United States will grow to $41-60 billion by 2025.
Several states in the US have passed laws in response to the recent blockchain boom,;
among them are: 1) Arizona (Collection of Arizona Laws § 44-7061 (2018))'%;
2) Illinois (Blockchain Technology Act of 2018)'?; the Illinois law is considered one
of the most comprehensive US laws in the field of blockchain®’; 3) Tennessee
(Tennessee Code § 47-10-202 (2018)?!; the law recognizes the legal right to use
distributed registry technology and smart contracts when conducting electronic
transactions and protects the ownership rights to certain information protected by
distributed registry technology (Ermakova & Frolova, 2021:83).

As the American lawyers emphasize, currently a patchwork of laws and
regulations creates confusion and even hostility towards various blockchain businesses.

16 The regulatory considerations of NFTs in the United States. Cointelegraph. 2022. Available at:

https://cointelegraph.com/cryptocurrency-regulation-for-beginners/the-regulatory-considerations-of-nfts-in-
the-united-states [Accessed 14th November 2022].

17 Kappos D. et al. United States: Blockchain. The Legal 500. 2022. Available at: https://www.legal500.com/
guides/chapter/united-states-blockchain/ [Accessed 14th November 2022].

18 Arizona Revised Statutes Annotated § 44-7061 (2018). Available at: https://www.azleg.gov/ars/44/
07061.htm [Accessed 14th November 2022].

19 Blockchain Technology Act. H.B. 5553, 100th Gen. Ass. 2nd Reg. Sess. (Ill. 2018). LegiScan. 2022.
Available at: https://legiscan.com/IL/bill/HB5553/2017 [Accessed 14th November 2022].

20 Adcock C. An Update on State Smart Contract Legislation. National Law Review. Vol. X. No 106. April 15,
2020. Available at: https://www.natlawreview.com/article/update-state-smart-contract-legislation [Accessed
14th November 2022].

2! Tennessee Code Unannotated. Available at: https://law.justia.com/codes/tennessee/2021/ [Accessed 14th
November 2022].
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Without a workable federal regulatory system, many businessmen and entrepreneurs
are moving their businesses abroad, where clearer and friendlier laws have created a
thriving blockchain economy. Although a clear path to comprehensive regulation of
crypto assets in the United States has not yet been invented, though politicians have
certainly tried. In fact, on March 9, 2022, President Biden issued an executive order
(EO) On Ensuring Responsible Development of Digital Assets. The EO is broad in
nature and requires the federal government to study more broadly legal issues, national
security issues and other issues related to politics and technology?.

It should also be mentioned that on March 8, 2021, W. Davidson submitted to the
US Congress a draft of Token Taxonomy Act (HR 1628). Among other provisions, the
bill exempts digital tokens from the definition of security, and also eliminates
inconsistent regulation by states. According to this bill, cryptocurrencies must meet
certain requirements to be recognized as digital tokens®.

Moreover, the US government has identified anonymity in blockchain
transactions as a key issue in litigation against offenders who apply this technology.
An example is the case U.S. v. 280 Virtual Currency Accounts** (2020), which followed
two hacks of virtual currency exchanges by North Korean entities. Blockchain analytic
services allow law enforcement agencies to identify the individuals behind illegal or
disputed transactions (Schwinger, 2022).

What is Blockchain Analytics? Technology Assisted Review (TAR) is the process
of prioritizing or encoding a collection of documents using a computerized system that
uses the human judgments of one or more experts on a smaller set of documents, and
then extrapolates these judgments to the remaining collection of documents.
A document is a separate piece of information stored electronically (ESI), and a
collection of documents is created by searching for or collecting documents that may
be relevant to issues in dispute. TAR becomes useful when the volume of ESI is very
large, for example, to detect thousands or even millions of documents. TAR applies
Machine Learning capabilities to identify patterns in text data (Bell, 2022).

Supervised machine learning. Human review is needed to teach the software
whether it has correctly classified various documents; it refers to the method of teaching
the software which documents are relevant as a TAR protocol. The legal reviewer
encodes the documents in the training set by marking them (for example) as responsive
or unresponsive. Using this information, the program applies it to other documents. The
above TAR process where a training set is followed by several rounds of sampling and
corrections, can be contrasted with an alternative approach called continuous active

2 Kappos D. et al United States: Blockchain. The Legal 500. 2022. Available at:
https://www.legal500.com/guides/chapter/united-states-blockchain/ [Accessed 14th November 2022].

23 Goforth C. The Token Taxonomy Act of 2021: Preemption of inconsistent state laws. 14th March 2021.
Available at: https://cointelegraph.com/news/the-token-taxonomy-act-of-2021-preemption-of-inconsistent-
state-laws [Accessed 14th November 2022].

24 U.S. v. 280 Virtual Currency Accounts. Civ. No. 20-2396 (D.D.C. Aug. 27, 2020). Justice.gov. 2020.
Available at: https://www.justice.gov/opa/press-release/file/1310421/download [Accessed 14th November
2022].
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learning, or what has been called TAR 2.0. Here, human analysis and machine learning
process are combined; review and learning occur simultaneously.

Unsupervised Machine Learning. Clustering is another form of TAR where
documents are divided into categories or groups in such a way that documents in one
group are more similar to each other than documents in other groups. Clustering does
not require human intervention and is a form of unsupervised machine learning?®.

Memorandum of the U.S. Magistrate Judge Zia Faruqui from February 8, 2022.
US law enforcement agencies cooperate with several commercial blockchain analysis
companies to investigate virtual currency transactions. These companies analyze
blockchain and try to identify individuals or groups involved in virtual currency
transactions. In fact, these companies create large databases that group transactions into
clusters by analyzing the data underlying virtual currency transactions. U.S. Justice of
the U.S. Magistrate Judge Zia Faruqui in his Order In Re: Search 2022%¢ expressed full
support for the search for blockchain analysis services to provide reliable evidence. The
analysis of the blockchain with virtual currency was held following the remote access
Trojan attack in August 2016, which was able to hack the security systems of the
cryptocurrency exchange and penetrate its network. Hackers initiated thousands of
unauthorized Bitcoin transactions, as a result of which almost 120,000 bitcoins were
transferred to external wallets controlled by hackers. But with clustering software, the
US government was able to trace those funds to target accounts (Schwinger, 2022).

The first case related to a non-interchangeable token (NFT) is the case LCX AG
vs. John Doe heard in the New York Court of First Instance on February 6, 2022. The
court order concerned electronic notification of an unknown defendant via a non-
interchangeable token (NFT)?’. On June 2, 2022, the Supreme Court of the State of
New York confirmed the Order of the Court of First Instance and issued an Order that
authorized the plaintiff's lawyer to hand over a copy of the Order and other legal
documents, including the underlying Summons and Complaints against the person or
persons controlling the address of the cryptocurrency wallet (Ethereum) via airdrop of
a unique special purpose token (Service Token) to that wallet address. The service
token contains a hyperlink to a website created by the plaintiff's lawyer, where the
Order and other legal documents for service (Service hyperlink) are placed. The service
hyperlink also includes a tracking mechanism when a person clicks on it. American
lawyers emphasided that thas was the first time that a court in the United States had
authorized the service of legal documents through tokenized distribution. This is a
landmark decision that may eventually lead to significant changes in the permitted

25 Bell F. et al. Al Decision-Making and the Courts. A guide for Judges, Tribunal Members and Court
Administrators.The Australasian Institute of Judicial Administration Incorporated. June 2022. Available at:
https://aija.org.au/wp-content/uploads/woocommerce_uploads/2022/06/AI-DECISION-MAKING-AND-
THE-COURTS_Report_V5-2022-06-20-11zkls.pdf [Accessed 14th November 2022].

26 In Re: Search of Multiple Email Accounts Pursuant to 18 U.S.C. §2703 for Investigation of Violation of 18
U.S.C. §1956 et al., 2022 WL 406410 (D.D.C. Aug. 26, 2021, released Feb. 8, 2022). e-discovery Assistant.
Available at: https://app.ediscoveryassistant.com/case_law/39870-in-the-matter-of-the-search-of-multiple-
email-accounts [Accessed 14th November 2022].

27LCX AG vs. John Doe Nos. 1-25. Holland & Knight LLP. 7/19/2022. Available at: https://www.hklaw.com/
en/general-pages/lcx-ag-v-doe [Accessed 14th November 2022].
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methods of service in accordance with the Civil Procedure Regulations, especially
given that the use of blockchain technology is becoming more widespread and better
understood in the business and legal community?®,

Blockchain and NFT regulation in China

As noted by the Chinese authors, with strong political support from the
government, the use of blockchain technologies is expanding in China. The main
applications of blockchain in 2021 include: a) cryptocurrency trading, b) depositing
and collecting evidence in lawsuits, ¢) media content censorship standards, d) imported
container administration platforms, and e) non-interchangeable tokens (NFT)%.

Since 2013, China has topped the world rankings in terms of online retail
transactions. In 2016, four Chinese online retailers —Alibaba, JD.com, Xiaomi and
Suning.com — entered the top ten of the world's best e-commerce companies. The
Taobao Marketplace platform, which was created by Alibaba Group in 2003, has since
turned into an online shopping giant in China, and has also become the eighth most
visited website in the world. As of March 2021, its monthly active users have reached
792 million, ranking first among Chinese and global e-commerce platforms. Article 63
of the Law of the People's Republic of China on Electronic Commerce of 2019 (E-
Commerce Law)*® allowed e-commerce operators to create their own online dispute
resolution systems. It should be noted that Alibaba has created its own relatively
advanced dispute resolution system in the field of electronic commerce (Deng, 2020).
It consists of various online dispute resolution platforms based on blockchain
technologies (Taobao, Tmall platforms).

On the other hand, in June 2018, Chinese Hangzhou Internet Court in its decision
in the case Hangzhou Huatai Yimei Cultural Media Co., Ltd. v. Shenzhen Daotong
Technology Development Co., Ltd. indicated that electronic evidence stored on a third-
party platform based on blockchain is legal and reliable®!. This was the first time that
a Chinese court acknowledged that blockchain evidence can be equated with other
judicial evidence. Based on the characteristics of blockchain technology, the Rules of
Online Litigation of the People's Court, published by the Supreme People's Court of
the People's Republic of China on June 16, 2021, established the presumption that

28 Staples C. Court Authorizes First-Ever Service of Court Documents via Air-Drop of Non-Fungible Token
(NFT) to Cryptocurrency Wallet Address// Shumaker, Loop & Kendrick, LLP. 17th June 2022.
Available at: https://www.jdsupra.com/legalnews/court-authorizes-first-ever-service-of-3668226/ [Accessed
14th November 2022].

® Wang V. et al. Blockchain 2022. China. Chambers. 08 th May 2022. Available at:
https://practiceguides.chambers.com/practice-guides/blockchain-2022/china/trends-and-developments
[Accessed 14th November 2022].

30 E-Commerce Law of the People’s Republic of China (Adopted at the Fifth Session of the Standing Committee
of the 13th National People's Congress on August 31, 2018). URL: https://ipkey.eu/sites/default/files/
documents/resources/PRC_E-Commerce Law.pdf [Accessed 14th November 2022].

31 Yu M. How Chinese Courts Review Electronic Evidence Stored on Blockchain? China Justice Observer. 29th
August 2021. Available at: https://www.chinajusticeobserver.com/a/how-chinese-courts-review-electronic-
evidence-stored-on-blockchain [Accessed 14th November 2022].
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electronic evidence recorded on the blockchain was not forged*. We agree with the
Russian scientist E.P. Rusakova that “inclusion of a new evidentiary presumption —
the authenticity of electronic data stored in the blockchain — into the procedural
legislation of China under the influence of digitalization is a new vector of development
not only of procedural law, but also of substantive law in world practice” (Rusakova,
2022:17).

As we have mentioned above, in 2019, the National e-Evidence Platform was set
up in the country, which includes the courts of 22 provinces of the People's Republic
of China. It means creation of a unified and electronic evidence standard, that is,
generalization of experience through legal Big Data, and its introduction into the digital
system of public security, prosecutor's office and court cases to regulate the behavior
of judges.

Blockchain technology can be used to protect electronic data and prevent their
falsification during the entire cycle of electronic data collection, transmission and
storage. Compared to traditional methods of collecting and storing evidence,
blockchain technology is suitable as an important auxiliary method of electronic data
collection and storage. For example, the Electronic Evidence Platform is located on the
homepage of the Judicial Services website of the Zhengzhou Intermediate People's
Court of Henan Province, China. This platform will allow you to save evidence on the
blockchain of the court. The platform provides the following services: verification and
preservation of evidence, as well as electronic discovery and public disclosure. Proofs
such as electronic contracts can be uploaded directly via a web page, and a summary
of electronic data can be recorded in the blockchain in real time (Tang, 2021).

As Chinese experts emphasized, until now, China had no specific rules regarding
transactions supported by NFT. In judicial practice (including in the first trial related
to NFT in China, which took place in 2022), the court focused on copyright
infringement of NFT works and did not rule on the nature of NFT digital assets, NFT
digital asset trading activities and liability for infringement of rights in disputes related
to NFT (Wang, 2022).

The first arbitration court of the Metaverse. In July 2022, the Guangzhou
Arbitration Commission of China (GZAC) announced that it had established the first
arbitration court of the Metaverse, the Meta City Arbitration Court (Yuanbang). The
court is located in the main building of the Meta City Hall, the Floating Island of Libra,
making it the first Metaverse arbitration court in the world. In November 2022, GZAC
announced on its social media platform that the Metaverse Arbitration Court created
by it had recently ruled on the first case concerning the virtual world*. The case
concerned creation of virtual avatars in the Metaverse community and the trading of
non-fungible tokens (NFT). After receiving a digital image from the NFT development
company, the party applied it to offline printing of clothes which it planned to sell. That

32 Du G., Yu M. China's First National Online Litigation Rules Series-01: Scope of Application & Adjudication
Rules. China Justice Observer. 04 Jul 2021. Available at: https://www.chinajusticeobserver.com/a/china-s-
first-national-online-litigation-rules-series-01-scope-of-application-&-adjudication-rules  [Accessed  14th
November 2022].

33 Chinese Arbitral Institution Awards China’s First Property Dispute Case in the Metaverse. China Justice
Observer. 20 Dec 2022. Available at: https://www.chinajusticeobserver.com/a/chinese-arbitral-institution-
awards-china-s-first-property-dispute-case-in-the-metaverse [Accessed 22nd December 2022].
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led to a copyright dispute, which was heard by GZAC. According to the arbitration
agreement reached by mutual consent, the parties submitted their disputes to the Meta
City Arbitration Court (Yuanbang) via the Metaverse GZAC electronic filing channel.
Ultimately, in the presence of the arbitrators, the NFT developer company granted the
other party the right to use the digital image and offered to share the profits received.

Thus, for the first time in the history of arbitration, the arbitration court settled the
dispute concerning the actions of the parties carried out both in the metaverse (creation
of virtual avatars) and outside it in the real world (offline printing of clothes and their
sale). The dispute ended in a settlement agreement. But questions arise about what
would happen if an arbitration award was made? Would the winning party be able to
enforce the arbitration award and how?

Conclusions

1. An electronic document and a paper document are independent types of
documents: firstly, the volume and number of locations of electronic documents are
much greater than those of conventional documents; secondly, electronic documents
are almost impossible to destroy; thirdly, electronic documents contain additional
information that paper documents they cannot provide.

2. Blockchain transactions are often described as anonymous or at least
pseudonymous, but this is not the case. The issue of blockchain anonymity has been
raised in several cases heard by US courts. The blockchain analysis tools industry has
allowed the court and litigants to analyze transactions on the blockchain and in many
cases trace them to an identifiable user, even if such users have taken steps to conceal
their identity.

3. All of the above indicates the necessity to consolidate in the procedural
legislation of Russia not only a separate concept of electronic evidence, but also ways
of storing and studying them. Consideration should be given to the experience of the
US courts, which allowed private companies to conduct Technology Assisted Review
(TAR).
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Abstract. The purpose of the study is to identify problems arising from the discrepancy between
the norms of the current corporate legislation, whose basic principles were laid down during the
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current assets. Today their cost estimate determines the volume of corporate rights. In the post-industrial
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AHHoTanus. Ilens uccienoBaHUs CBOJUTCS K BBIABICHHUIO NPOOJIEM, SBISIOIUXCS PE3YIbTaTOM
HECOOTBETCTBHSI HOPM AEHCTBYIOIIEr0 KOPIIOPATUBHOIO 3aKOHO1ATENbCTBA, OCHOBHBIE IIPHHIIMIIBI KOTO-
pOro OBUIN 3aJI0KEHBI B IEPHOA PA3BUTHS «MHIYCTPHAILHOI0» THIIA 3KOHOMUYECKOTO Pa3BUTHUS, U CO-
BPEMEHHOI'0 3Tala, XapaKTepU3yIOLUIErocs aKTUBHBIM Pa3BUTHEM SKOHOMUKH «IIOCTUHYCTPHAIbHOI0»
tumna. [IpeqmMeTom uccie1oBaHus SABIAI0TCS (GOPMBI peann3aliiy KOPIIOPATUBHAIX IPaB YYaCTHUKOB KOM-
MEpUYECKHX KOpIOpaluil, U, IPexe BCEr0 — XO3SIMCTBEHHBIX 001ecTB. MeTo0I0r s UCCleI0BaHUs
BKJIIOYAaeT MCTOPUYECKHH aHAIM3 BIUAHUA (PAaKTOPOB SKOHOMHUYECKOTO Pa3BUTH (BUIBI IEATECIBHOCTH,
MaclITaObl AEATENBHOCTH, 3HAUUMBbIE PECYPChI) Ha (JOPMBI pealn3alii KOPIOPATUBHBIX [IPaB y4acTHU-
KOB KOpHOpAalMii M aHalInu3 COOTBETCTBUSI COBPEMEHHBIX ()OpPM peau3aliy KOPIOPATUBHBIX IPaB
CHCTEME MHTEPECOB YYACTHUKOB KOPIOpALUi B «IIOCTUHAYCTPUAIIBHBIX)» TUIIAX B COBPEMEHHON 3KOHO-
Muke. Pesynbrars! uccnenoBanus. B TpaaiuinoHHON 5KOHOMUKE HHAYCTPHAIbHOTO TUIIA OCHOBHBIM 3Ha-
YUMBIM PECYPCOM SIBJIAIOTCA BHEOOOPOTHBIE MaTEpHANIbHbIE 1 0OOPOTHBIE AKTUBBI. IX CTOMMOCTHOE BbI-
pakeHUe U OIpeneIIsieT CeroHsl 00beM KOPHOPAaTUBHBIX MpaB. B MoCTHHIYCTpHaIbHON 3KOHOMUKE OC-
HOBHBIM 3HAa4UMBIM PECYPCOM CTaHOBSTCSI BHEOOOPOTHBIE HEMATEpHANbHBIE AKTUBBI, CTOUMOCTHYIO
OLIEHKY KOTOPBIX B CHJIly MUX YHUKaJIBbHOCTH B 3HAYMTEIBHOM UYHUCIIE CIy4aeB JaTb HEBO3MOXKHO. BpIsB-
JIEHBI NIPOOJIEMBI HECOOTBETCTBHSI COBPEMEHHBIX (OPM peanu3alliy KOPIOPaTUBHBIX [IPaB yYaCTHUKOB
KOpIOpaluil «IIOCTUHAYCTPUAIbHOT0» THIIA CUCTEME HHTEPECOB YUACTHUKOB — HOCHUTENEH «KpeaTHB-
HOro» pecypca (uzeu, IpopecCUOHAIbHbIE 3HAHUS U T. JI.) — B TaKUX Kopropauusx. O0sacTs mpuMeHe-
HUS pe3yJIbTaToOB UCCIIEN0BAHNS ONIMCaHa B IPEUIOKEHUAX U PEKOMEHIAlUAX, KOTOPBIE MOT'YT OBITh HC-
MOJIB30BaHBI KaK B 00J1aCTH COBEPILIEHCTBOBAHHS KOPIOPATUBHOIO 3aKOHOATENLCTBA, TaK U B [IPAaBOBOM
obecneueHu! esaTeabHOCTH KOMMEPUECKHX Kopropauid. B 3akiItoueHnn cliefaHbl BBIBOIbI, BKIHOYA0-
mue B ce0st B TOM YUCIIE U IPOTHO3 TPEHOB Pa3BUTHUsS KOPHOPATUBHOIO 3aKOHOAATENbCTBA B 4ACTH pe-
aJu3allud KOPIOPaTUBHBIX IIPAB.

KuroueBbie €JI0Ba: KOMMEPYECKUE KOPHIOpALMHU, KOPIOPATUBHBIE NPaBa, NOCTHHIYCTpUAIbHAS
HKOHOMHKA, XO35IHCTBEHHBIE 00IIeCcTBa
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Introduction

A topical issue of legal science at the present stage is comprehension of the
changes taking place in the modern world, including corporate relations, under the
influence of the post-industrial economy development.

To a large extent, the classical system of corporate law, both in Russia and abroad,
does not stimulate, and in some cases hinders, the development of corporations and
corporate associations in creative post-industrial industries and businesses. This is
primarily due to the differently oriented development vectors of such businesses and
industries, and the vector of interests of commercial corporation members due to
classical forms of exercising corporate rights.

This is the reason why corporate law needs to evolve in terms of improving
existing and finding new organizational and legal forms of commercial corporations
and ways of enforcing the corporate rights of their members.

This requires a sufficiently clear definition of the range of problems and areas of
conflict of interest with the system of realizing the corporate rights of members that
modern commercial corporations operating in both classic industrial spheres and post-
industrial sectors of the economy face in their activities.

Theoretical framework

The theoretical basis of the study is the results of research on two aspects of the
issue. First, we are investigating the corporate rights of members in commercial
corporations. Secondly, we are examining the phenomenon of the post-industrial
society development.

A significant number of works of domestic authors are devoted to the research on
formation and implementation of corporate rights. Among the most topical areas are
the works by A.V. Gabov, E.P. Gubin, D.V. Lomakin, I.S. Shitkina, devoted to the
essence, structure and content of corporate legal relations, as well as forms of
realization of property, non-property and preferential rights of members in business
corporations (Gabov, Gubin & Karelina, et al., 2019).

We should also mention the works by S.D. Mogilevskiy in the field of concept
and types of rights and responsibilities of corporate members (Mogilevskiy &
Samoilov, 2007) and the paper by S.D. Mogilevskiy and M.A. Egorova devoted to the
issues of corporate protection through corporate rights implementation (Mogilevskiy
& Egorova, 2015).

Within the framework of this research, special attention is paid to the analysis of
the corporate rights of members in such form of commercial corporation as a limited
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liability company. Here we have also heavily relied on the works by S.D. Mogilevskiy
(Mogilevskiy, 2010) and D.V. Lomakin (Shitkina (ed.), 2021).

One of the significant innovations of domestic corporate law is the emergence of
a corporate contract, where additional forms of implementation of corporate rights of
members in business entities can be established (Lomakin, 2018; Krylov, 2018).

No doubt, this is not a complete list of the authors contributing to the research of
formation and implementation of corporate rights. However, giving the credit to such
research it is worth noting that the authors do not focus on the specifics of the formation
and implementation of corporate rights in relation to commercial corporations
operating in the field of post-industrial economy.

Of course, it is impossible not to mention the studies of foreign specialists devoted
to the analysis of the problems under consideration. I would like to mention following
works: Seth C. Oranburg (Oranburg, 2019); Kapoor N.D. (Kapoor, 2015); Reinier H.
Kraakman, Paul Davies (Kraakman, Davies & Hansmann, et al. (eds.)., 2004); Adolf
Augustus Berle, Gardiner C. Means (Berle & Means, 1933); Kenneth Clarkson, Roger
Miller (Clarkson & Miller, 2019), Roberta Romano, Ralph K. Winter. (Romano,
Winter, 1993).

The concept of a post-industrial economy (post-industrial society) appeared in the
last third of the twentieth century. Among the main ideologists of the theory were
J. Galbraith (Galbraith, 1985), D. Bell (Bell, 1999), P. Drucker (Drucker, 1993),
A. Toffler (Toffler, 1980), J. Hage and Ch.H. Powers (Hage & Powers, 1992),
R. Romano, and R.K. Winter (Romano & Winter, 1993). Russian researchers also gave
certain attention to the issue. In this regard, we should mention the works by
V.L. Inozemtsev (Inozemtsev, 2000). However, his focus was limited to the economic,
social, and political consequences of the post-industrial society development.
Basically, the impact on the legal system, including the issue of formation and
implementation of corporate rights of members in commercial corporations operating
in the sectors of the post-industrial economy, has not been studied so far.

This article is based on the author’s works published earlier (Samoilov, 2022 a;
Samoilov, 2022 b).

The development of corporate law in each historical period was conditioned by
the specifics of economic relations that required certain ways of forming the capital
stock of shareholders in entrepreneurial activities.

The specifics of the organizational and legal forms of commercial corporations
and the specifics of implementation of corporate rights of their members were
determined by the impact of the following factors:

¢ the main types of business activities,

¢ the scope of activities of business entities,

¢ the specifics of the resources that are most relevant for conducting business
activities.

The current type of civilization development both in terms of types of business
activity, scale of business and importance of necessary resources differs significantly
from those historical periods when the foundations and basic principles of modern
corporate law and forms of implementation of corporate rights of their members in
commercial corporations were being formed.
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Articulation of issue

To determine the necessary changes in the basic principles of corporate law,
formation of new approaches to implement corporate rights of members of commercial
corporations, definition of new approaches to improving the existing organizational
and legal forms of commercial corporations, and creation of their new forms, consistent
with the current level of economic relations development, it is necessary to focus on
the following tasks.

First, it is necessary to learn how and why approaches to the basic principles of
corporate law have changed in historical retrospect. Such analysis allows to identify
regularities in the emergence of corporate legal forms and specifics of exercising
corporate rights by their members under the influence of economic systems
development in different historical periods. The identified patterns will help answer the
basic question: to what extent existing forms of implementation of corporate rights
correspond to contemporary realities.

Secondly, the corporations’ members, when forming their capital stock, use the
resources necessary to carry out economic activities. The value and significance of such
resources necessary to achieve the objectives of the business corporation, ultimately
determine the role and place of the particular corporate member and their corporate
rights. As a result, we can conclude whether the basic principles of existing corporate
law are adequate (inadequate) to the value characteristics of modern resource support
activities of commercial corporations.

Thirdly, it is essential to classify commercial corporations operating in different
sectors and areas and to match the system of interests of their members in terms of
exercising corporate rights to the activities these corporations are engaged in and their
resources. Based on this analysis, it is possible to determine where the current
principles of corporate law and the system of owners’ interests in exercising their
corporate rights correspond, or conversely, do not correspond to the current stage of
economic development.

Fourthly, we need to identify the trends in corporate legislation that have emerged
as a result of the processes taking place in the economic sphere.

Although this article refers to Russian legislation, the issue is of a global character;
moreover, domestic corporate legislation corresponds in its basic principles to the laws
of other countries.

Discussion

To begin with, let us define the concepts of corporation, commercial corporation
and corporate rights on the basis of the norms of current Russian legislation. Article
65.1 of the Civil Code of the Russian Federation defines a corporation as follows:
“Legal entities whose founders (stockholders) have the participatory (membership)
right in them and form the supreme body thereof in accordance with Article 65.3(1) of

21

this Code are corporate legal entities (corporations)’ .

! Civil Code of the Russian Federation (Part One) of November 30, 1994, No 51-FZ.

170 I'PAXIAHCKOE ITPABO



Samoilov I.A. RUDN Journal of Law. 2023. 27 (1), 166—180

The Civil Code also provides an exhaustive list of organizational-legal forms of
legal entities — commercial corporations. These include business companies (joint
stock companies, limited liability companies), business partnerships (general
partnerships, limited partnerships), production cooperatives, economic partnerships>.

In today’s economy, the main forms of commercial corporations are business
entities.

A list of corporate rights in relation to business partnerships and companies is
given in Article 67 of the Civil Code of the Russian Federation®. These include:

— property rights (the right to receive part of the current profits distributed among
the members of the corporation, as well as the right to receive “capitalization” of a
member’s share in the share capital in various forms: sale, withdrawal from
corporation, liquidation quota)

— non-property rights (rights to participate in management and control, and to get
information)

— pre-emptive rights (under certain conditions, the right to retain one’s share in
the share capital of the corporation).

In fact, the organizational and legal forms of commercial corporations determined
by the current Russian Civil Code are the result of the principles of corporate relations
development in different historical periods. So, the issue of such evolution in retrospect,
that is in different periods of civilizational development, comes to the forefront. We are
particularly interested in when and why the prototypes of modern commercial
corporations emerged and what factors influenced the formation of corporate rights of
their members.

The term corporation comes from the Latin word corpus, denoting a body, or
group of persons having their own collective system of interests and the right to enter
into legal relations to protect and enforce them. However, such a group of persons in
the Roman law was not deemed a legal entity as the concept of a legal entity at that
time was not formed.

Non-industrial economy

The process of formation of corporations as a group of persons, united not only
by community of interests, but also by formation of some rudiments of capital stock
and implementation of corporate management rights (including formation of special
corporate management bodies) took place in Europe in the Middle Ages. We can
distinguish two basic types of entrepreneurial activity relevant at the time: merchants
and craftsmen.

For merchants, money was the most important resource (buy goods — resell them
at a profit). Because of the underdeveloped commodity-money relations, there was no
need to concentrate large sums of money in a single pair of hands. Nevertheless, in
order to carry out commercial (merchant) activities successfully it was necessary to
defend, protect and lobby merchants’ interests. It was then that corporate groups
(prototypes of some forms of modern non-profit corporations), such as merchants’

2 Civil Code of the Russian Federation (Part One) of November 30, 1994, No 51-FZ.
3 Civil Code of the Russian Federation (Part One) of November 30, 1994, No 51-FZ.
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guilds, began to emerge. Their purpose was not to pool capital in order to conduct
business, but rather to protect and represent their interests.

While the merchants of the Hanseatic League cities operated at their own risk, the
Hanseatic League itself (as an alliance of trading cities) ensured collective security
(including through the deployment of hired troops), representation and lobbying of the
merchants of the Hanseatic League cities through their offices and trading posts.

Each merchant carried out their trading operations independently, taking all the
risks and being responsible for all his possessions. No outsiders were allowed into their
family business. In terms of modern law, merchants were individual entrepreneurs.

However, as trade relations developed and trade turnover grew, it became urgent
to merge merchant capitals. A merchant ship or caravan belonging to one merchant was
an easy prey for pirates and robbers but a large merchant caravan or a squadron of
merchant ships could protect both the goods and the lives from attacks. Moreover, there
was the problem of preserving the family capital, provided it was divided among
several heirs.

That is how merchant associations where everyone was fully responsible for the
results of the trading operation with his property emerged. They gave rise to the
prototypes of modern general partnerships. There were those who were ready to risk
their money in financing merchant operations for a portion of the profit without
participating in the operations themselves. That was especially relevant for the
organization of maritime trade (especially, requiring the use of large amounts of
capital). Such associations became the prototype of today’s faith-based partnerships.

As for handicraft production, it was based mainly on the manual labor of the
craftsmen themselves. There was no need for large investments in such business as
there was no mass manufacturing and/or machine production. As with merchants, craft
associations appear to protect the interests and represent groups of artisans.
Craftsmen’s workshops as professional associations emerged.

The resource for uniting several craft workshops for the sake of carrying out
production activities (for example, the fulfillment of large military government orders)
was determined by the professional skills of the craftsmen themselves. That was how
the prototype of modern production cooperatives based on personal labor came into
being.

In fact, even if in small numbers, corporate associations with limited liability of
members appeared at that time; their modern counterparts are economic societies.

The situation with trade changed dramatically during the period of active
development of the colonies and emergence of manufactory production (even with the
use of simple machines), which replaced individual craft production.

The need to raise large amounts of capital, both for permanent trade operations on
a large scale with the colonies and creating large industrial manufactures (buildings,
machinery and equipment) became urgent as small craft workshop could not equip
many workplaces and ensure mass production through individual workers’ specialized
operations.

The most important resource required for the successful implementation of such
business projects becomes, in modern parlance, the combination of non-current
tangible (production) and current (cash) assets. As a matter of fact, successful large-
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scale trade requires not only money (working capital) but also ships to transport goods,
warehouses, factories (non-current tangible assets). Similarly, the organization of
large-scale manufactory production requires premises, equipment (non-current tangible
assets), and real money, including, for purchasing raw materials (current assets).

The crucial point is that any non-current tangible asset has a sufficiently clear
monetary value. It is possible to contribute to share capital both property (e.g., a
merchant ship, having evaluated it) and currency for its purchase or construction.

At the same time, the old forms of corporate partnerships did not fit into the new
economic situation. Those who needed money for developing their business
(merchants, industrialists) had to offer adequate conditions to those who were prepared
to invest money or property in the business. Those who were ready to invest in a certain
commercial or industrial enterprise for profit, were ready to risk what they had invested.
But in the event of failure, such an investor was not prepared to take responsibility for
failure with all his assets. The need arose to limit the liability of participants. However,
those who had already invested in the project claimed influence over its realization and
the right to quit the project. Equally, the initiator of the undertaking also wanted to limit
his liability to what he had invested (a fundamental difference compared to partnerships
and faith-based partnerships). Therefore, the need arose for such form of capital
accumulation where the liability of the partners was limited to their contribution to the
share capital. The issue of determining and fixing the rights (corporate rights) of the
partners in such capital associations came up. The development of economic relations
has thus led to the emergence of business companies and, above all, large joint stock
companies.

The first full-fledged joint-stock company that placed its shares on the Amsterdam
Stock Exchange was the Dutch East India Trading Company, formed in 1602. That
fact, however, is challenged by the evidence that around 1250 in Toulouse, France, 96
shares of the Bazacle Millers’ Society (Société des Moulins du Bazacle) were sold at a
price that depended on the profitability of the mills owned by the society. Anyway,
continued trade (rather than a one-off expedition) with South-East Asia required
pooling of large amounts of capital but investors risked losing only what they had
invested.

Such an approach also predetermined formation of basic principles for
implementing the corporate rights of the members. They were determined primarily by
what a member of such corporation invested in the development of the project, his share
in the share capital, but not by his role and participation in the project, as it was before.
Implementation of corporate rights in legal entities — business companies — is based
on the member’s share in the contributed capital.

Undoubtedly, the most logical form of exercising corporate rights, subject to
limitation of liability, is the one based on the member’s share in the joined capital.
Indeed, if a member has invested the largest share, his losses may be greater than the
losses of other members in the event of failure. So, it is only logical that he should also
have a proportionate amount of corporate rights. The greater the contribution, the
greater the potential loss, the greater should be the impact on management, control and
information and the greater should be the share in current profits, capitalization, and
the scope of pre-emptive rights. Such approach is characteristic of business entities.
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And that is why the basis of any national economy up to now (including the domestic)
are economic societies, clearly dominating both in their influence and in total number
over other legal entities — commercial corporations in other legal forms of
organization.

Industrial Economy

A radical change in economic development occurred as a result of the Industrial
Revolution in the second half of the 18th and 19th centuries. The invention and use of
the steam engine in industrial production led to transition from manual manufacturing
to machine, factory production. It resulted in the transition from an agrarian society
(dominated by subsistence farming) to an industrial society, mass commodity
production, dramatic growth of goods turnover and development of commodity-money
circulation. During that historical period the foundations and principles of modern
industrial society, the consumer society, were laid.

The rapid growth of industry and goods turnover, in turn, determined a steady
demand for the creation of a growing number of business entities, whose
entrepreneurial activity was based on the share capital of members interested in the
implementation and development of business projects. Capital in the form of non-
current tangible and current assets with clear valuation became a priority resource to
an even greater extent than before.

Capital is the fundamentals of an industrial economy. No wonder why Karl Marx
called his seminal work Capital. Let us remember what he said about corporate rights
(including property rights to profit). “Provide 10 percent, and capital agrees to any
application, at 20 percent it becomes animated, at 50 percent it is positively ready to
break its head, at 100 percent he tramples all human laws, at 300 percent there is no
such crime that it would not risk, at least under pain of a gallows”. (To be fair, Marx
used this phrase, quoting Thomas Joseph Dunning, his contemporary, the British trade-
unionist and publicist.)

It is only natural that at that time the foundations of modern corporate law
adequate to the industrial stage of economic development were laid. The idea of
implementation of corporate rights in proportion to the share of the member in the joint
capital (authorized capital) of business entities became dominant both in legal theory
and in legislative practice.

In this sense, the XX century did not bring any fundamental changes in the
development of corporate law and the form of implementation of corporate rights of
members of commercial corporations.

As a matter of fact, a fundamentally new factor operating in the economy has
manifested itself. We are talking about active development of the service sector along
with the industrial and commercial spheres of the economy. With income growth in
industrialized countries, services became highly demanded by consumers as a mass
phenomenon. In XIX century, a poor peasant living on subsistence farming or a factory
worker with a miserable salary could not think of spending money for services, for
example, a hairdresser (his wife would cut his hair at home). The service sector worked
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for a small group of consumers with a relatively high level of income. In the twentieth
century (especially in the second half), the service sector gained a mass consumer.

As for the industrial economy, despite technological progress, the 20th century
did not bring any fundamental changes as compared to the 19th century, however, those
changes had an impact on the development of corporate legislation. For example, both
large and small businesses (manufacturing, trade and services) required the formation
of shareholdings. First, it was about the emergence of specific rules of the game in
various forms and types of economic societies. Thus, domestic legislation divides
economic societies into joint-stock companies (issuers of shares) and limited liability
companies, as well as clan (non-public joint-stock companies and limited liability
companies) and non-clan (public joint-stock companies).

Each legal form and organizational type of business entity has specifics of
implementing corporate rights, which is determined by the specifics of their activities.
For example, in joint-stock companies, a shareholder wishing to exercise the right to
capitalization upon withdrawal must sell his or her shares. In limited liability
companies it is possible to exercise the right to capitalization of their shares not only
through its sale but also through withdrawal procedure.

In big business, where large corporations operate, public (open, not clan) joint-
stock companies, with numerous members and free sale of shares without any
restrictions and special procedures, have gained priority. Due to the scale of operations
and large number of shareholders, the personal characteristics of a particular
shareholder (unless, of course, he or she is the dominant owner) do not fundamentally
affect the development of the business. The personal composition of the main mass of
shareholders has no impact on the development of a corporation.

On the other hand, in closed, clan structures, a mechanism for exercising pre-
emptive rights may be introduced. Such possibility is provided for in limited liability
companies and non-public joint stock companies. What these types of companies have
in common is that they form their membership in a closed clan system. The entry of a
new member into a clan occurs with the consent of the clan itself or the clan members.
Examples of such closed clans are extremely diverse and range from medieval knightly
orders, Academy of Sciences, Masonic lodge or closed party (like the CPSU) to Cosa
Nostra Mafia or Chinese triads. In closed clan economic societies (non-public joint-
stock companies and limited liability companies) the instrument of pre-emption
performs the function of creating conditions to prevent unauthorized penetration of
third parties into the closed (clan) system (Samoilov, 2022 a). This is because in such
clan structures, with a small membership, their personal composition and the system of
personal relationships is often crucial to the development of business.

Another important point is that in some types of small businesses (e.g., in the
service sector), in a competitive environment, the intangible, personal characteristics
of the members of such closed clan structures (knowledge, professional skills, etc.)
have become of crucial significance. The influence of this intangible (personal) factor
led to the fact that in certain cases the members of the corporation became interested in
exercising their corporate rights irrespective of a particular member’s share in the joint
capital. It became necessary to deviate from the classical formula of exercising
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corporate rights in business companies: the scope of corporate rights is proportional to
the share in the authorized capital.

In other words, conditions have developed where the scope of corporate rights has
become determined not by the power of capital but through the agreements of the
corporate shareholders. Thus, Paragraph 2, Clause 2, Article 28 of the Federal Law on
Limited Liability Companies states:

The part of the company’s profit intended for distribution among its participants
(shareholders) shall be distributed in proportion to their shares in the company’s
authorized capital. A different procedure for distribution of profit among the
company’s participants (shareholders) may be established by the company’s charter
(Articles) or by the introduction of amendments into its charter (Articles) on the basis
of the decision of the general meeting of the company’s participants (shareholders),
adopted by all its participants (shareholders) unanimously. Changes in, and removal of,
provisions of the company’s charter (Articles), which establish such procedure, shall
be realized by decision of the general meeting of the company’s participants
(shareholders), taken by all its participants (shareholders) unanimously.

Paragraph 5, Clause 1, Article 32 of the Federal Law On Limited Liability
Companies reads as follows:

The company’s charter (Articles) adopted at the time of its establishment and the
decision of the general meeting of the company’s participants (shareholders) adopted
to introduce amendments into the charter (Articles) by all participants (shareholders)
unanimously may establish a different procedure for the determination of the number
of votes held by its participants (shareholders). Changes in, and exclusion of, provisions
of the company’s charter (Articles), which establish such procedure, shall be affected
by decision of the general meeting of its participants (shareholders), adopted by all the
company’s participants (shareholders) unanimously.

Paragraph 1, Clause 4, Article 21 of the Federal Law of the Russian Federation
On Limited Liability Companies establishes that

The company’s participants (shareholders) shall enjoy the preemptive right to buy
the share or a part thereof of the company’s participant (shareholder) at the price offered
to a third person in proportion to the size of their shares, unless the company’s charter
(Articles) or the agreement between its partners stipulates a different procedure for the
implementation of this right. The company’s charter (Articles) may provide for the
company’s preemptive right to acquire the share, or the part thereof sold by its
participant (shareholder), unless the company’s other participants (shareholders) have
used the preemptive right to buy the share or the part thereof*.

In other words, corporate law allows, at least in limited liability companies,
members/shareholders to negotiate corporate rights such as the right to manage, the
right to receive current profits, the possibility of exercising the pre-emptive right to
purchase shares out of proportion to shares of members in the authorized
(shareholders”) capital.

However, the fundamental changes in the forms of implementing corporate rights
have not occurred. Both in XIX century and in XX century the basic principle of

4 Federal Law No. 14-FZ of February 8, 1998, On Limited Liability Companies.

176 I'PAXIAHCKOE ITPABO



Samoilov I.A. RUDN Journal of Law. 2023. 27 (1), 166—180

corporate rights has remained (with few exceptions) in proportion to the share in the
share (authorized) capital.
Let us look at the current situation in the modern economy.

Post-industrial economy

The economy has been undergoing radical changes in recent decades. If in the
twentieth century it was possible to talk about the dominance of the industrial economy,
requiring large investments in business, expensive industrial and commercial property
complexes, large amounts of working capital, in XXI century an increasing share of the
economy is occupied not just by a service business: the most active development is
noticeable in intellectual, creative, information, and digital economy. More and more
businesses are appearing (including in the form of commercial entities), where the most
important resource is not huge investments, expensive equipment, assets and property
complexes but creative ideas, intellectual labor, sometimes with a minimum value of
corporate assets (Samoilov, 2022a).

We call such corporations post-industrial corporations.

Thus, in the post-industrial or creative economy with intellectual component as an
essential part, a fundamentally new factor that affects the formation of joint capital of
business entities becomes evident.

In classical corporations of industrial type, the main significant resource is capital
in the form of current and non-current tangible assets, expressed in monetary form. In
post-industrial corporations, based on new knowledge, ideas, and creativity, the main
significant resource is non-current intangible assets.

If monetary contribution to share capital of a business company by a member can
be determined unambiguously, and contribution in the form of property, securities and
other tangible assets can be determined with great certainty (based on market
analogues), then how an asset in the form of an idea, know-how or other intangible
asset can be determined at the time of share capital formation? An intangible asset
based on idea is individual, unique and has no market analogues. It is practically
impossible to evaluate a creative contribution in money due to the lack of market
analogues (Samoilov, 2022a). Some ideas become multi-billion dollar businesses
(Tesla Motors, Netflix, Google, Yandex), while others (most of them) end up without
any market success. The question is how and in what way a new idea (especially a
unique one) can be valued when it is contributed to the share capital of a company.

The basic principle of participation in exercising corporate rights is the power of
capital. The member whose contribution is greater also receives a greater share in the
share capital and hence a proportionately greater amount of corporate rights. What
seems to be essential in industrial corporations turns into a problem in post-industrial
corporations, built on the dominance of ideas as a significant resource. If we follow
this basic principle, a member who contributes to post-industrial company an industrial
resource with a clear cost estimate (current and non-current tangible assets), receives
the overwhelming amount of corporate rights. For example, by a majority of votes in
the supreme governing body the member — owner of the idea — may be rejected the
right to participate in management or property rights, which are the basis of the
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economic interests of the members in the commercial corporation. Quite naturally, the
latter would hardly be interested in such a form of exercising corporate rights.

Thus, there is a divergence of vectors of interest between post-industrial
corporations and their development and their members, carriers of ideas; it is
conditioned by the classical forms of exercising corporate rights in proportion to the
shares in the contributed capital. In other words, the power of capital dismisses the
power of creativity.

Nevertheless, as has already been shown by the example of Russian law, at least
in some forms of business companies (limited liability companies) the power of capital
is secondary to the power of contract when exercising certain corporate rights (the right
to manage, participate in the profit distribution, exercise the pre-emptive right). There
comes an opportunity to exercise some corporate rights based not on valuation of the
member's share in the share capital of the company, but on the value and significance
for the development of an intangible asset which has no adequate valuation (idea,
creativity, professional knowledge, etc.).

Such approach proves to be viable in post-industrial commercial corporations.

Conclusion

As a result of the above analysis, we can formulate the following conclusions:

1. Historically, specifics of the organizational and legal forms of commercial
corporations and specifics of exercising corporate rights by their members have been
determined by the impact of the following factors: the main types of business activities,
the scope of business entities activities, the specifics of the most significant resources
for conducting business activities.

2. In the traditional industrial type of economy (second half of the
XVIII—XX centuries) the basic resource, necessary for successful development of
corporation, was a resource with a clear cost estimate in the form of non-current
tangible and current assets. It was during this period that the basic principle was
established in corporate law: implementation of corporate rights in business
corporations is carried out in proportion to the shares of their members.

3. Today, while traditional corporations of the industrial type persist, corporations
of the new, post-industrial type, where intangible assets (ideas, creativity, professional
knowledge, skills, etc.) are the main significant resource, are actively developing. Such
intangible assets, due to their uniqueness and exclusivity, often cannot be valued due
to the lack of market analogues. They require a combination of capital and ideas, which
belong to different vectors of post-industrial corporations’ interest of development and
interests of their members, carriers of ideas, conditioned by classical forms of
exercising corporate rights in proportion to shares in the joint capital.

4. The modern basic principles of implementing corporate rights of members in
business companies based on the power of capital come into conflict with the realities
of the current stage of society development (transition from industrial to post-industrial
type of economic development).

5. The resolution of this contradiction also requires certain changes in the basic
principles of modern corporate law. The point is that exercising of corporate rights in
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post-industrial corporations should not be based on the principle of “the bigger the
stake in the share capital, the greater the rights”, but should be regulated by an
agreement of the members of such corporations in terms of the forms of exercising of
their corporate rights. Such opportunities partially exist in limited liability companies
where the power of capital complies with the power of contract.

6. The following trends in the development of corporate legislation can be
predicted:

¢ In the existing organizational and legal forms of business companies (primarily
of the clan type) one can expect a wider list of corporate rights whose implementation
will not be related to the members’ shares in the authorized capital, but will be
determined by their agreement (including distribution of shares in the share capital of
the corporation)

e It is possible to expect emergence of new legal forms of commercial
corporations, where exercising of corporate rights will be based exclusively on a
contractual basis.
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TpaHccopmaumsa KoprnopaTUBHOroO npaesa:
KBa3uMKoprnopaTUBHbIE U KBa3unyobsiM4Hble CTPYKTYPblI
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AnHoTanus. Ilens uccnenoBanus — U3ydeHUe TpaHCGHOPMAIUU KOPIIOPATUBHBIX OTHOIICHUH U
KOPIIOPaTHBHOTO MpaBa, B CBETE pa3MbIBaHHs IPAHUIl (GUPMBI M PA3BUTHS HU(PPOBBIX KOMMYHUKAINHN 1
KYJBTYPBI CTapTaIioB. PCByHBTaTBI 1 BBIBOJBI IIOJTYYCHBI HA OCHOBE O6U_[CHay‘{H])IX 1 4YaCTHO-HAaYYHBIX
METOJIOB HCCIIeIOBaHMs1. PaccMaTpuBarOTCsl MpUMeEphl KBa3UKOPIIOPATHBHBIX M KBA3UITy OIMIHBIX CTPYK-
Typ, CO31aBaeMBbIX ¢ MoMolIpio: (1) cornamenuii ¢ oTiaoxeHHol nepenaueit akiuii (SAFE), (2) xpayaun-
BECTHLIMOHHBIX COTJIAIeHNH, (3) KOMIaHUK-ITIOCPETHUKOB JUIA BbIX0/a Ha IMyOnuuHblil peiHOK (SPAC),
(4) OGupxk ans 4acTHBIX KomnaHui. O603HaueHBI POOJIEMBbI, BO3HUKAIOIIHNE B CBS3U C PErYJIHPOBAHHEM
KBa3HKOPIIOPATUBHBIX M KBa3HITYOJIMYHBIX CTPYKTYp B Poccuu U 3a pyOexoM, HaMeUueHEI Iy TH | 001acTh
TCOPETUYCCKOI'0O OCMBICIICHUSA MOCTAaBJICHHBIX BOIIPOCOB. C mosiBieHHEM TPpaHCTPAaHUYIHBIX FI/I6pI/I}IHBIX
KOPIOPATHBHBIX CTPYKTYP Ha CTHIKE IOJTOBOTO M aKIIMOHEPHOTO, ITyOINYHOTO U YaCTHOTO (YUHAHCHUPO-
BaHMs TeKyIlue 1e0aThl 0 3aadax KOPIOPATHBHOTO MPaBa M LEJAX KOPHOPAUK IPUOOPETaroT HOBBIH
paKypc, Tak Kak CaMHU IPaHHIIbI KOPIOPAIMK CTAHOBSITCS MOABMYKHBIMH. [IpH 5TOM MPOIEAYPbI MPUHSTHSI
PELIeHUI OTIOCPEAYIOTCSl TPETEUMH JIMIaMU M IH(GPOBBIMU TEXHOJOTUSMH C IEPCIIEKTHBON BO3HUKHO-
BEHHsI KOH(PIIUKTOB MHTEPECOB U PETYIUPYIOTCS, B TOM 4HCIe (HOPMUPYIOMIUMHUCS CHU3Y» CTaHIAp-
TaMH. B udpoByIo 310Xy CYIIECTBEHHO 00JIeryaeTcsi Mpolece Co3ianus 1 TpaHcdopmaimu Kopropa-
TUBHBIX CTPYKTYp. B 1iippoByI0 3moxy ruGKOCTh B BEIOOPE IJEMEHTOB CTPYKTYPhI MO3BOJISET «OTKpE-
MHUTHCS» OT TEKYILETO rOCYAapCTBEHHOTO KOPIOPATHBHOTO PETryIHPOBAHUS U KIPUKPEIUTHCS) K HEMY
B HY)KHOM MECTE€ U B HY»Hoe Bpemsi. CliefiaH BBIBOJ O TOM, YTO B3PBIBHON POCT THOPHUIHBIX CTPYKTYP
(bopMupyeT HOBBIE 00JIACTH PAa3BUTHS IPABOBOTO PETYINPOBAHUS IIPH OTKA3€ OT JTUXOTOMHH «MSTKOTO0»
U <«KeCTKOroy» npasa. Cpeau BEKTOpoB TpaHc(HOopMaIuy OTMEYEHB! BO3pAcTalolee 3HAaUCHUE YaCTHOIIPa-
BOBBIX YHHU(HKAIMH, Pa3BUTHE TEOPETUUECKOTO armapara Ha 0a3e KOHIENIMH TPaHCHAIMOHAJIBHOTO
IpaBa, BBIJCJICHUE €ro IMOoJCHCTEeM, B TOM uHcie lex corporatoria. Cpenu 3amau lex corporatoria
MOCTYIUpYyeTCcsl POPMUPOBAHKUE CTAHIAPTOB M OOBIYaECB B 00JACTH KOPIOPATHBHBIX (PMHAHCOB, KaK
HOPMATHUBHOM OCHOBBI (DYHKIIMOHUPOBAHHS PACCMOTPEHHBIX THOPUAHBIX CTPYKTYD.

KuroueBble cJIoBa: KOPIOpaTHBHOE perynupoBanue, Tpanchopmanus, SAFE, SPAC, kpayadan-
JIMHT, lex mercatoria, TpaHCHAIIMOHAILHOE IPaBO
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Abstract. The purpose of the research is to study certain aspects of transformation of corporate
relations and corporate law, in the light of blurring of company boundaries and development of digital
communications and startup culture. The results and conclusions are obtained based on general scientific
and private scientific methods of research. Research studies examples of quasi-corporate and quasi-public
structures created through (1) deferred share transfer agreements (SAFE), (2) crowdfunding agreements,
(3) public market intermediary companies (SPAC), (4) exchanges for private companies. With the
emergence of cross-border hybrid corporate structures at intersection of debt and equity, public and
private financing, the current debates on the objectives of corporate law and the purpose of the corporation
acquire a new perspective, as the very boundaries of the corporation become fluid. At the same time,
decision-making procedures are mediated by third parties and digital technologies, with the prospect of
conflict of interest, and are regulated, among other things, by standards emerging so to say from below.
In the digital era, flexibility in the choice of elements of the structure allows to detach from the current
state corporate regulation and attach to it in the right place and at the right time. It is concluded that the
explosive growth of hybrid structures forms new areas of development of legal regulation by rejecting
the dichotomy of soft and hard law. Among the vectors of transformation, the growing importance of
private law unifications, the development of theoretical apparatus based on the concept of transnational
law, the emergence of its subsystems, including lex corporatoria are noted. Among the tasks of lex
corporatoria the formation of standards and customs in the field of corporate finance is also postulated as
a regulatory framework for functioning of the hybrid structures under study.

Key words: corporate regulation, transformation, SAFE, SPAC, crowdfunding, lex mercatoria,
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BBeaenne

IIpennaraeM K OCMBICICHHIO IIPAKTHUYECKHE MPHUMEPBI U3 KU3HU KOPIOpaLuil
«HOBOH BOJIHBI». Pa3zBuTHE IN(POBBIX KOMMYHHKAIMN U KYJIBTYpPbI CTAPTAIIOB Pa3Mbl-
BaeT IpaHUIbl (PUPMBI B SKOHOMHUECKOM CMBICIIE M MIPUBOJAUT K IOSIBICHHIO HOBBIX
BHUJIOB KOPHOPATUBHBIX M KBa3MKOPHOPATHBHBIX CTPYKTYyp. DTO CTaBUT BOIPOC O
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TpaHcpopMalMi KOPIOPATUBHBIX OTHOLIEHWH M KOPIIOPATUBHOTO PETyJIUPOBAHUSA,
a, BO3MOYKHO, ¥ KOPIOPAaTUBHOTO Mpasa. Tak, B 3apy0eKHON TOKTpUHE KOPHIOpaTHB-
HOTO IpaBa yXe JeCATUIETUS He CMOJIKAIOT Ae0aThl O TOM, KaKHe 3a7aydl OHO IpH-
3Bano pemarts' (Ciepley, 2020; Johnston & Talbot, 2020; Ronnegard & Smith, 2018).
TpaauLMOHHBIN OAX0A — MaKCHUMM3alUsl aKIIMOHEPHONW CTOMMOCTH U 3alluTa MpaB
aKIIMOHEPOB — OCHApUBACTCS MU JIOTIONIHACTCA, B 00JIee KOMIIPOMUCCHOM BapHaHTE,
CTOPOHHHUKAaMU TEOpHHU cTeiikxounaepos. [locnennue yTBepKaaioT, 4YTO AesITEIbHOCTD
KOpIIOpalMii U periIaMeHTanusl KOPIOPAaTUBHBIX OTHOIIEHUN JOJKHBI MPOUCXOIUTH
C y4e€TOM MHTEPECOB 00Jiee MIMPOKOTO IO OTHOIIEHHIO K KOPIIOPAIMH KPyTa JIHII.

C mosBICHHWEM TPaHCTPAaHUYHBIX THOPUIHBIX KOPHOPATUBHBIX CTPYKTYp Ha
CTBIKE JIOJITOBOTO U aKIIMOHEPHOTO, MyOJINYHOTO ¥ YaCTHOTO (DMHAHCUPOBAHUS TEKY-
LM TUCKypc MpruoOpeTaeT HOBBIM pakypc, Tak Kak caMH T'PaHMIIbI KOPIOpalKy CTa-
HOBSITCSl TIOJBM)KHBIMU. DTO BBIpaXKaeTcs B TOM, 4TO Jie-(haKTO aKIMOHEPHl MOTYT
HE OBbITh aKI[MOHEpaMH Jie-I0pe, a HHBECTOPBI-KPEIUTOPBI CTaBAT BOIPOC 00 y4acTHH
B ymnpanieHud. [Ipu 3ToM mpoueaypsl NpUHSATUS PEHICHUN OMOCPEAYIOTCS TPEThUMHU
JTUIAMH U TUPPOBBIMH TEXHOJIOTHSIMH, C TIEPCTICKTUBOM BOZHUKHOBEHUS KOH(PINKTOB
MHTEPECOB, U PEryIHUPYIOTCS B TOM 4HCiIe (OPMHUPYIONUMHUCS «CHU3Y» CTaHIApPTaMHU.

B mudpoByro 3moxy cymecTBeHHO 00JIerdyaeTcs mporece co3aaHus U Tpanchop-
MaIy KOPIOPATUBHBIX CTPYKTYpP. [ MOKOCTH B BBIOOPE AJIEMEHTOB CTPYKTYPHI IIO3BO-
JSIET «OTKPEHHUTHCS» OT TEKYIIEro rocyIapCTBEHHOTO KOPIIOPATHBHOTO PETYJIHPOBA-
HUSL ¥ «IPUKPEMUTHCS» K HEMY B HY’)KHOM MECTE M B HY)XKHOE BpeMs. Bmecte ¢ Tem
paccMaTpuBaeMble CTPYKTYpPbI CYILIECTBYIOT HE B NMPAaBOBOM BaKyyMe, a B CIIOKHOM
CHUCTEME MpaBWJ, CTAaHAAPTOB M IMPAKTUK, HOPMATHUBHOCTH KOTOPBIX YTBEPIKIAETCS
CTOPOHHHUKAMHM TEOPUH TpaHCHaLMoHanbHOoro npasa. Kak numer I1. [{ymOancen, mpo-
dbeccop kadenpsl TpaHCHaLMOHANbHOro mpaBa KoponeBckoro kosuiemxa JloHmoHa
(Zumbansen, 2020:24), peryaupoBaHue JOJKHO OBITH ONHCAHO KaK «TPaHCHAIIHMO-
HaJIBHOEY, TOCKOJBKY OHO TepeceKaeT TPaHMIIBI MEXKTy BHYTPEHHUM U MEXITyHApOI-
HBIM, TOCY/IaPCTBEHHBIM U YaCTHBIM. Takum 00pa3om, MOHATHE TPaHCHAIIMOHAILHO-
CTH CIIY’KHT HE CTOJBKO JUIS IeMapKalluy I0PUCAUKIIMOHHBIX TPaHHMII, CKOJIBKO JJIS BbI-
SIBIICHUS TIOKTPUHAJIBHBIX M KOHIENTYaJIbHBIX MPEANOCHIIOK, Ha OCHOBE KOTOPBIX MPO-
Onema cBsi3aHa ¢ BHYTPEHHEH WM MEXTyHapoHOH apeHol. CocpeloTOUunB BHUMaHHE
Ha TPaHCHAIMOHAIBHOM JaHImAa(Te pa3IUYHbIX CyOBEKTOB, HOPM M IPOLIECCOB,
KOTOpbIE BKJIIOUAIOT, HO HE OrPaHMUYUBAIOTCS FOCY1apCTBAMU, 3aKOHAMU U Cy1€0HBIMU
pEIICHUsMHU, CTAHOBUTCSI BOBMOXKHBIM MMOHUMATh TPaHCHAIIMOHAIBHOE MPABO KOPIMO-
PaTUBHOTO YNpaBJIEHHs KAK METOA0JIOTHI0 KOHKPETHOM 001acTH MpaBa B II100aIbHOM
KOHTEKCTE.

Kak rosopurcs, verba docent, exempla trahunt (ot naT.: «cioBa noy4aror, npu-
MepHI yBIIeKaroT»). CHavana Mbl pacCMOTPHUM MPUMEPBI HHCTPYMEHTOB, KOTOPBIE OTI0-
CPEeAyIOT CO3/1aHUE HOBBIX KOPIIOPATUBHBIX CTPYKTYp: 1) COrnamenus ¢ OTI0KEHHBIM
pacripesieieHeM aKIuil; 2) HEKOTOpPbIE COTJIANICHUS C y9acTHeM Kpaya(aHANHTOBBIX
wiathopm; 3) KOMIAHUU-TIOCPETHUKH JUIsl BBIXO/IA HA MyOIWYHBIH PHIHOK; 4) OUpKH
JUTSL YACTHBIX KOMITAaHUH.

! Bebchuk, L.A. & Tallarita, R. (2020) The Illusory Promise of Stakeholder Governance. Available at SSRN:
https://ssrn.com/abstract=3581299 [Accessed 27th July 2022].
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3areM 0003HAYUM BOIPOCHI O TOM, KAKUM MOKET OBbITh U KaK 3BONIOLMOHUPYET
peryIupoBaHue KBa3UKOPIOPATUBHBIX M KBA3UITyOJUYHBIX CTPYKTYp, B TOM YHCIIE
[POAHAIU3UPYEM POJIb U MO3UILUIO PETYIIATOPOB, KaK TPaJUIMOHHBIX IOCY1apCTBEH-
HBIX, TAK U YaCTHBIX aKTOPOB. PoJib oCIeJHUX BO3pacTaeT, Tak Kak HaXOAUTh OallaHC
MEXy CTUMYJIMPOBAHHEM Pa3BUTH KOMMEPUYECKOT0 000pOTa U 3alUTOIl HHTEPECOB
OTJENBHBIX TPYIII €r0 Y4aCTHUKOB CTAHOBUTCS Bce cioxHee. Kpome Toro, B cuiry
rUOPUIHOTO U TPAHCTPAHUYHOTO XapaKTepa CKOPOCTh TPaHC(HOPMAIH CaMHUX KOPIIO-
PaTUBHBIX CTPYKTYp BBIIIE CKOPOCTH COBEPIIECHCTBOBAHHMS HOPMATHBHOHU cdepsl,
KOTOpasi, B CBOIO 04€pE/lb, Pa3BUBAETCS B CTOPOHY YCIIOKHEHUS MATUTPhI UCTOUHUKOB
U (popM 3aKpemnIeHust COOTBETCTBYIOLIUX HOPM.

B 3aBepiiennu ucciieoBaHUsI HAMETUM MTYTH U 00JIACTH TEOPETHYECKOTO OCMBIC-
JICHUS! IOCTABJIEHHBIX IPOOJIEM B CBETE TEOPUH TPAHCHALIMOHAIBLHOIO MIpaBa, a TAaKkKe
COBPEMEHHOI'0 IIOHMMaHus lex mercatoria 1 KOpPIOPaTUBHOTO PETYJIMPOBAHUS.

IIpuMephl KBa3MKOPNOPATUBHBIX M KBAa3UIYOJIUYHBIX CTPYKTYP

JanuM KpaTKyro XapaKTepUCTHKY KBAa3MKOPIIOPATHBHBIM U KBA3HITyOJIUIHBIM
CTPYKTYypaMm, BBHIy HOBHU3HBI pPaCCMaTPUBAEMbIX HHCTPYMEHTOB KaK JUIsl IPAKTHKOB,
TaK U JJI1 IPaBOBOM TOKTPUHBL.

1. Tunoguvle coenauieHusi ¢ OMAOACEHHbIM pacnpeoesieHuem aKyui

B 2013—2014 rogax B CILIA Obuti pa3paboTaHbl TUIOBBIE ()OPMBI UHBECTHUIIH-
OHHBIX COTJIAIIEHUH 0 (PUHAHCHUPOBAHUM CTAPTAIOB C OTJIOKEHHBIM pacHpeiesIeHuEM
akuuit — Simple Agreement for Future Equity (SAFE) u Keep It Simple Security
(KISS), a takke Founder / Advisor Standard Template (FAST) (Coyle & Green, 2018).
«Mopna» Ha SAFE pacnpocTtpaHwiack M B Cpefie BEHUYPHBIX INpealpUHUMATEIECH
u3 CHI,

Bo muaorux otHomenusix SAFE (u amanoruunoe emy cornamenue KISS) narmo-
MUHAET KJIACCUYECKUI KOHBEpTUPYEMBIH 3aeM. OJTHAKO B OTJIMYHME OT KOHBEPTUDYE-
Moro 3aiiMa SAFE He umeeT cpoka rnoraiieHus ¥ o HeMy He HAUUCIISIOTCS IPOLIEHTHI.
Takoe coueTaHue XapakTEpPUCTUK O3Ha4aeT, uTo ciaoxkHO oTHecTH SAFE u KISS kak
K (PMHAHCHPOBAHUIO C MPUBJICUCHHEM 3a€MHOT0 KalMTaNa, Tak U K (PMHAHCHPOBAHHIO
3a cuer Bhlycka akiuii. Ctoponoit norosopa FAST BeicTynaer He HHBECTOp, a COBET-
HUK (advisor), OKa3bIBAIOIINN CTPATETHUECKYIO MOAAEPKKY KOMMAHUH. AKIIUH pac-
IpeeNsoTcs] He B 3aBUCMOCTH OT MHBECTHUIIMH, a 3a «Tpy0BOoe yuactue». s Hac
B 3TOM IIPUMEpPE BAKHO, YTO TPATUIIMOHHAS TUXOTOMHSI JOJITOBOTO M aKIIMOHEPHOTO
(UHAHCUPOBAHUS YCTyHaeT MECTO THOPUIHBIM (hopMaM, YCKOIb3aIOIMIUM U3 CIIEKTPa
TPaMIIMOHHOTO PETYIMPOBAHHUS’.

Lenb pa3paboTku paccMaTpUBAEMbIX TUIIOBBIX COTJIALICHUH MTPOCIIE)KUBACTCS U B
Ha3BAHWUU: COKOHOMMTD BPEMs M JIEHBI'M Ha NEPEroBOpax M MPUBJIECUYEHUH KCIEPTOB.
Kak o6emator pazpaboTyuku, JOCTATOYHO 3aMOJHUTh MATh WU 1a)K€ OJJHY CTPAHHUILY
U MOJMKCATh €€, YTOOBI 32 HECKOJIBKO MUHYT JOTOBOPUTHCS ¢ MHBECTOPOM HJI COBET-
HUKOM O TIOPSIIKE COBMECTHOM paboThI M pa3Mepe MpHoOpeTaeMoii 101 B KamuTale.

2 Tloapo6uee cM., Harp.: Pexxum noctyna: https://rb.ru/opinion/safe-investicii/ (nata o6pamenus: 19.01.2022).
3 Cm. Takke moapoOHOE HCCIIENOBaHME M KIACCU(DHMKALMIO HOBBIX HHCTPYMEHTOB (DMHAHCHPOBAHUS:
(Bernthal, 2018).
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Te xe pa3paOOTUMKU YTBEPXKIAIOT, YTO TAKHE COTJIAIIEHHUS MOTYT HCIOJb30BaThCS
B JIIO0OW FOPUCAMKIINM, I71€ KOPIOPATUBHOE MPABO MOAIEP>KUBAET BbI1ady OMIIMOHOB
WIM OTPaHUYCHHBIX MpaB Ha aKIUU 0€3 JOMOJHUTENBHBIX 3aTpaT Ha KOHCYJIbTAlluU
IOPHUCTOB.

Torzaa BroiHe JOrMYEH BOMPOC: KTO SBISETCS pa3pabOTYUKOM JaHHBIX TUTIOBBIX
cornameHuit? 9To BeayIue KOMIaHUN-aKCceIepaTophbl, KOTOPhIe BHICTYNAIOT B Kaye-
CTBE MHBECTOPOB U PEAJH3YyI0T KOMIUIEKCHYIO Mporpammy (punHancupoBanus. B xone
9TOH MPOrpaMMBbl CTapTAaIlbl MOTy4aloT O()UCHBIE TIOMEIIEHHS, CTAPTOBBINA KaruTam u,
caMmoe TJIaBHOE, TIOJIE3HBIE CBSA3U U SKCIIEPTHYIO MOJACPIKKY B cpepe BHICOKUX TEXHO-
Joruii B OOMEH Ha J0JI0 B KanuTaie. BoT kak OHM 000CHOBBIBAIOT MOSIBICHHE TUIIO-
BBIX COrJameHuil: «3a MocieIHue YeThIpe T0/1a Mbl YBUIEIU COTHU (€CIIU HE ThICSUN)
Moau(pUKaIMH ,,KIIACCUYECKOT0* KOHBEPTUPYEMOTO 3aiiMa. Y KakJI0ro ecTb CBOM J0-
CTOWHCTBA, M, B 4acTHOCTH, coriameHue SAFE crajo OonpImuM miaroMm Brepen
B CO3JJaHUU HACTOSIIEro OTPAciIeBOro cTaHaapTa. McTopuueckyn MHBECTOPHI UMEIH
0oJIbIlIe PhIUAroB BIHMSHHUS BO BpPEMs IIEPEroBOpOB, a TeMephb, HAIPOTUB, HEOOJIBIITHIE
OM3Hec-aHTeNbl IO JaBJIEHHEM COIJIAIIAIOTCS Ha HEBBITOAHBIC Ui CeOsl YCIIOBHSL.
Cornamenune KISS ObI10 cO37aHO Ha OCHOBaHMH pa3pabOTOK IMpeNIIeCTBEHHUKOB
U C LeJbl0 oOecredeHus MPOCTOTHl pean3alyy CAEIOK M YCTaHOBJIEHHUsS OamaHca
MEXTy MHBECTOpaMHu U yupemutessmMm» (Raiten, 2014).

Takum 00pa3oM, 03ByYMBAETCS BAXKHBIH TE3UC O CO3JaHUHM OTPACIEBOTO CTaH-
napra. Creqyer noAuepKHyTh, UTO JAaHHAs 33/aya PellaeTcsl Ha OCHOBE YCIOBHM pe-
QTBHBIX CIIEJIOK, 0000IIaeMbIX HETIPaBUTEIbCTBEHHBIMH KOHKYPUPYIOIIUMH OU3HEC-
opranuzanusMu. Hackonbko momyssipeH JaHHbIA cTaHaapT? Pe3yiabTaThl sMIupuye-
CKUX MCCJIeIOBAaHUH MOKa3bIBAIOT, B 4acTHOCTH, 4TO 91 % ropucToB, padoTaromux
co crapranamu, 3HakoMbl ¢ SAFE. B Kanudopuuu B cnenkax ¢ SAFE yuactBoBanu
93 % rOpHUCTOB, a UCTIOJIB30BAHNE HOBBIX COIVIALIEHUH €111€ HECKOJIBKO JIET Ha3a]l CpaB-
HSJIOCh C HCIOJIb30BAaHUEM KOHBEPTUPYEMBIX 3aiiMoB: 25 u 29 % cuenok cooTBer-
crBenHo (Coyle & Green, 2018:54—55). C pocToM po3HHYHOro Kpayadasauara’
cormamenre SAFE nomayuymno JOMOJHUTENBHOE NPUMEHEHHE — HECKOJBKO
KpayA(aHIUHTOBBIX CAaWTOB MPEAJararoT €ro KOMITAHUSM, CTPEMSIIMCS TPUBICYb
KaluTaa OT PO3HUYHBIX HHBECTOPOB uepe3 HTepHerT.

Psn xomnanuii, npoBoasanux nepsudHoe pa3menienue TokeHoB (ICO), Takxe nbl-
Talduch TpuUBIeYb (UHAHCHpOBaHHE C momomibio Simple Agreements for Future
Tokens (SAFT) — noBoro unctpymenra, noxosxero Ha SAFE, Ho pa3paboTranHoro ajs
UCIoNb30BaHus B cepe OnokueitHa u kpuntoBaiioT (Guseva, 2021; Green & Coyle,
2016). bonee moapoOHBII aHATN3 JAHHOTO WHCTPYMEHTA MPOBEJICH aBTOPOM B HCCIIE-
JIOBaHUM O CTaHIAPTU3aLMK yciaoBUil BeHUypHbIX crenok B CIIA: (Novikova, 2022).

2. Coznauenuss 6 061aCmMU AKYUOHEPHO20 Kpayoghanounea

CoriacHo MOJeNM aKIIMOHEPHOTO Kpay/daHauHra B 0OMEH Ha MPeIoCTaBIeHHOE
(¢UHAHCUPOBAaHWE WHBECTOPHI IOJNyYalOT MPAaBO Ha MO0 B OyAyHMHX J0XO0Jax

4 Kpayndaununr (napoauoe Gpunancuposanue, ot auri. crowd funding, crowd — «ronnay, funding — «du-
HAaHCHPOBaHHE»). B cOOTBETCTBHY C OOIICIPUHSATHIM OIpeIeNICHHEM Kpay haHIuHT IOHUMAIOT KaK KOJUIeK-
THUBHOE COTPYAHUYECTBO (PM3MUECKHX JIUIL, KOTOPBIE T0OPOBOJIBHO OOBEANHSIOT CBOU JACHEKHBIE CPEJCTBA U
(unm) Apyrue pecypesl, Kak MpaBuilo, yepe3 MHTepHeT, 4To0bl NoIepKaTh HHUIUATHBBI, YCHIIUS U IPOSKTHI
JIPYTHUX JIIOJIEH UM OpraHu3aiui.
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KOMIaHUHM. B OOJBIIMHCTBE CTpaH MHBECTOPHI MOIYYarOT OOBIKHOBEHHBIE AKIUH.
B HekoToprix cTpaHax (B ToM uuncie B ['epmanuu u PD) koprnopaTuBHOE peryaupoBa-
HUE TIPAKTUYECKU JIeNIaeT HEBO3MOXKHBIM Iepeayy HeOOJBIION 0, B YaCTHOCTH,
0 IPUYMHE BBICOKHX 3aTpaT Ha TpebyemMoe HoTapuaabHOE 3aBEpEeHUeE IS 10JIei B 00-
HIECTBAX ¢ OIPAaHUYEHHOU OTBETCTBEHHOCTHIO. B I'epMaHny MHBECTUIINN CTPYKTYPH-
PYIOTCSI C HCIOJIb30BaHUEM 3aiIMOB C MPABOM Y4acTHs B MPUOBUIH WINA JOTOBOPOB
HETJIACHOTO TAapTHEPCTBA, BBIHOCS 3a CKOOKHM MpaBa ydacTHs B KOPIIOPATHBHOM
yIIpaBJIeHUK .

CornacHo O0630py peiHKa kpayadanmuara B Poccum 3a 2021 1. m | xBapran
2022 r.°, noarorosnennomy bankom Poccuu, HHBECTHPOBAaHHE C HCIOIb30BAHUEM HH-
BECTUIMOHHBIX TUIaT(HOPM B HACTOALIEE BPEMS BOZMOXKHO B TOM YHCJIE IyTEM MPHOO-
peTeHHs SMUCCUOHHBIX IIeHHbIX Oymar. Kak npaBuio, Kpay IMHBECTHHT SBJISIETCS KOM-
TUIEMEHTApHOM YCIyroi B JOTOJHEHHE K OCHOBHOW JESTENIbHOCTH MpodeccnoHanb-
HBIX Y4aCTHUKOB pbIHKaA IIeHHbIX Oymar (ITYPLB) u opranusyercs, B 4aCTHOCTH, pe-
TUCTpATOPaMU ISl 3aKPBITOrO Kpyra JIHI, KOTopbIe aBisAtoTcs kineHTamu [IYPLB o
Mpo(GUIHLHOMY HAIPABJICHUIO JEATENbHOCTH. Il TIpUBIICYEHHUS WHBECTHUIIMHA Kpa-
YAMHBECTUHT WCIIONB3YIOT MPEUMYIIECTBEHHO KPYITHbIE KOMITAaHUH. PBIHOK KpayauH-
BecTHHTa (opMupyercs AByMsA-TpeMs miaatdopmMamu (Ha KPYyMHEHIIYIO TPUXOIUTCS
66%). bonee yem NBYKpaTHBIN MPUPOCT AKTHBHBIX MHBECTOPOB 3a 2021 r. roBOpUT
O MPUBJIEKATEILHOCTU JAHHOTO CIOc00a MHBECTHUPOBAHUS B KaU€CTBE albTepHATHB-
HOTO (PMHAHCOBOT'O MHCTPYMEHTA.

KpaynuHBecTUIIMOHHYO IaTGOPMY MOKHO CPAaBHUTH C (PaOpHUKOM, «BBIITyCKakO-
mei» uaBectuund. Co3gaBas €AMHBIA CTaHAAPT JOTOBOPA HApsIAY C €AUHBIM MOJIXO-
JIOM K OIPEICIIEHNI0 YKOHOMUYECKHIX TapaMeTPOB CAEIKH, MIIATGOPMBI IO MIPUHIIUITY
KOHBEHepa OCYIIECTBISIOT COTHH WHBECTHUIIMHA €XKETOHO U CEphe3HO SKOHOMAT Ha
TPAHCAKIIMOHHBIX U3/IepKKax. Pa3paboTKy TOTOBOPOB B IIEJIOM MOKHO OXapaKTEpU30-
BaTh KaK IMPOIECC TOMOTEHHW3AllMH, KOTNa pa3jIudHbIe IUIATGOPMBI TOCTETICHHO
CO3/1al0T KOHTPAKTHI, CXOKUE 10 MHOTUM OCHOBHBIM IIapaMeTPaM.

Martepuansl smnupudeckux uccienopannii (Hornuf, KIohn & Schilling, 2018)
MOKAa3bIBAIOT, YTO YCIOBHS KpayIUHBECTUIIMOHHBIX JOTOBOPOB Jie-(paKTO OTPaXKAIOT
KOPIOpAaTUBHbIE OTHOIIEHUS. KOCBEHHBIM MOJITBEPKICHUEM JJAHHOTO BBIBOJIA CITYKHUT
MH(POPMALIUS O TOM, YTO MEPBbIE MHBECTHLIMN HEMEIKHUE MIaT(HOopMbl OPOPMIISITH C
MIOMOILIBIO CO3/IaHMsI HeTacHbIX ToBapuiecTB. E.A. CyxaHoB, paccy:x/ias B TpaJHuLIH-
OHHOI mapaaurme, MpejyiaraeT OTINYaTh HETJIACHOE TOBAPHILECTBO, B KOTOPOM He-
TJIACHBIA YYaCTHUK (UHAHCHUPYET NESATENHOCTh TJABHOTO (TJIACHOTO) TOBApPHIIA,
OCYIIECTBIISIEMYIO UM B OOIIHUX HHTEPECax, OT 0OBIYHOTO JOTOBOPA 3aiiMa, B KOTOPOM
3aMMO/IaBeIl M 3aeMIIMK TpecienyioT pasmuunbie nenu (Sukhanov, 2014:23—24).
OpHako B TEKyLIEH CTPYKType MHBECTOPBI OCTaBJIEHBI C MUHUMAJIbHBIMH IIPABaMH
KOHTPOJIS (K HUM MOKHO OTHECTH M HAJIMYME Y MHBECTOPOB IMpaBa roJioca Ha COOpaHUH
WHBECTOPOB).

3> Cm. mogp. o kpayadanaunre B crpanax EC: (Shneor, Zhao & Flaten (eds.), 2020: 543).

60630p peiEka kpayadanaumera B Poccum 2021 rom um 1 keapran 2022 roma. Pexum mocryma:
http://www.cbr.ru/Collection/Collection/File/42097/crowdfunding_market 01 2022.pdf (mara oOparenus:
19.01.2022).
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Bonee monpoGHbIN aHATN3 JAHHOTO HHCTPYMEHTA MPOBENIEH aBTOPOM B UCCIIE0-
BaHUU YCJIOBHM KpayIMHBECTUIIMOHHBIX clienok: (Novikova, 2021b).

3. Bupotcu 0ns wacmuvbix KoMnanul

[MapannensHo ¢ KpayadaHIMHIOM Pa3BUBAIOTCS OUPKHU JJISl YACTHBIX KOMITAHUH.
B otBer Ha pe3koe CHMKEHHE NEPBUYHBIX MyONuuHbIX pazmenieHuil (IPO) Bo Bpems
¢unancoBoro kpusuca jasa npeanpustus (SecondMarket u SharesPost) cranu nuone-
paMH B 3aITyCcKe OHJIAH-OMpPIK U1 BTOPUYHOTO 000pOTa YaCTHBIX IIEHHBIX Oymar. He
BCE CTapTambl MOTYT HCIIOJIb30BaTh TaKue IIAT(OPMBI Ui MOBBIICHUS CBOCH JIHK-
BUIHOCTH, HO Hanbosee 3peble (Te, KOTOpble, BEPOSITHO, JOBOJILHO OJIM3KHU K BBIXOLY
Ha [PO) cMorM 3aKIFOYHUTh JOCTATOYHO CACIOK, YTOOBI, TT0 KpaliHeH Mepe, YaCTUIHO
YIOBJIETBOPHUTH CBOU MOTpeOHOCTH B (hnHancupoBanuu (Adhami, Gianfrate & Soda,
2018:696).

B deppane 2021 roga Mapk AHJpecceH, OJIMH U3 HanOoJiee aBTOPUTETHBIX BEH-
YypHBIX UHBECTOPOB, aHOHCHPOBAJ 3amyck Oupyku CartaX, KoTopas MmpoBeja pazMe-
IIeHHE COOCTBEHHBIX aKIMi cpenu 414 uHBECTOPOB HA 00IIyI0 cymMmy 99,7 MitH 1071.
CIIA. CartaX ynanoch 3HaUUTEIBHO YBEIMUUTH CIIPOC HA CBOU AKI[UU U y4acCTBOBATH
B OIIPEICJICHUH PHIHOYHBIX IIE€H 3a]I0JITO JI0 TOTO, KaK OHa CMOTJIa ObI IPUBIICYb HOBBII
qacTHBIN KanuTan win nposectu [PO mis Beixona Ha 6upixy. CyliecTBOBaHUE KBa3u-
nyOIMYHOTO PHIHKA OTMEYAETCs KaK MOJIO0KHUTEIbHBI MOMEHT JUISI BCEX COCTAaBIISIO-
LIMX 3KOCUCTEMBI CTAPTAIIOB: CAMUX KOMIIAHUH, UX COTPYIHUKOB, CYIIECTBYIOIUX U
HOBBIX MHBECTOPOB, KOTOPbIE MOJIYYalOT BO3MOKHOCTh MOKYNAaTh U MPOAABATH CBOU
aKIuu' .

Ecnu 3amaueit kpayndanauHra sBiseTCS MEPBUYHOE MPUBJICYEHHUE CPEACTB B
KOMITaHHIO, TO TOSIBJIEHUE OMPK I YaCTHBIX KOMIIAHHUM HarlesIeHo Ha (OpMUPOBAHUE
BTOPUYHOTO phIHKA akiuidi. OJIHAKO MPOOJIEMbI, CBS3aHHBIE C perjaMeHTalnueld OTHO-
MICHW YYaCTHUKOB, BO MHOTOM OKAa3bIBAIOTCS CXOKMMH. HekoTopwie W3 3THX Tpo-
0J1eM pacCMOTPUM BO BTOPOI YaCTH HACTOSIIEH CTAaThH.

4. SPAC (Special purpose acquisition company)

Special purpose acquisition company, uiu cokparnieHHo SPAC — xoMnaHus-110-
CpeIHMK, ocyliecTBisAomas BoIxo Ha [PO u npuBnedyeHne MHBECTOPOB B LENAX I10-
CJIEYIOIIEro MPHOOpeTeH s 11eJIeBO KoMIaHuu. JlaHHas KOMIIaHUs He BEJIET onepa-
LIMOHHOM JIeATEIIbHOCTH, €€ TJIaBHbIE LIEb U XapaKTEpPUCTUKAa — BBIBOJ HA OUPIKY BbI-
OpaHHOI YacTHOW KOMIIAaHUU ITyTeM OOMeHa aklui (reverse merger), a He TPaAUIIMOH-
Horo IPO. 3a mpomeammwii rog Tomsko B CILIA 250 SPAC npusneknu ¢puHaHCHpOBa-
Hue Ha 83 Mipa gon.

B ¢espane 2021 r. B Poccun SPAC BKiIIOUMIN B TOPOKHYIO KapTy 1O Pa3BUTHIO
WHCTPYMEHTOB J0JTOCPOYHOTO (PMHAHCUPOBAHHUS, TIOJITOTOBIIEHHYI0 MHUHIKOHOMpa3-
BuTHs coBMecTHO ¢ L[b. Jlms aToro mpemraraeTcst OMOJHUTE (penepanbHbId 3aKOH
«O pBIHKE IEHHBIX Oymar» MOHSTHEM NPOEKTHOW KOMITAHHH, KOTOpasl CO3[IaeTcs

7CartaX by Marc Andreessen. Pesxxum mocrtyma: https://al6z.com/2021/02/04/cartax/ (nata oGpalneHus:
03.06.2022).

8 lompobuee cm., manp.: Why SPACs are Wall Street’s latest craze. Pexum moctyna:
https://amp.economist.com/finance-and-economics/2021/02/16/why-spacs-are-wall-streets-latest-craze (marta
obpamenus: 03.06.2022).
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«C LEJIbIO PEOPraHu3aluny Yepe3 MPUCOSAUHEHNE K APYroil KoMnaHuu. MUH3KOHO-
Mpa3BUTHUS paccuuThiBaeT, 4ro MexaHu3M SPAC mo3BoiauT HemyOJMYHBIM POCCHM-
CKMM KOMIIAHHSIM TPUBJIEKATh JOMOJIHUTEIbHbIE WHBECTHIIMA W TIPU ATOM HE Tpa-
TUTBCS HA JJOPOTOCTOSIIYIO TIPOLEAYPY MyOIMUHOTO Pa3sMELIEHHUS .

NunnmaTtops SPAC 0603Ha4ai0T MpUMEPHBIE OPUEHTUPHI — B KOMITAHUIO KaKOH
OTpacid, CEKTOpa, ACSITEITLHOCTH BRIPYUYEHHBIC CPEICTBA B NajbHEHIEM OyayT HHBE-
ctupoBanbl. [loctymienust ot [PO HampaBisroTCsl Ha CIIENUATBHBINA CUET, TTOTOOHBIHA
ACKPOY-CUETY. Y HUKAJIbHOCTh JAHHOM CTPYKTYPHI B TOM, YTO HET HEOOXOJMMOCTH T10-
JTy4aTb 0JJ0OpPEHUs] HHBECTOPOB Ha MPUOOpETEHHE 1IEIeBOI KOMITAHUH, HO Y HHBECTO-
POB €CTb MPaBO «T0OJIOCOBATh HOTaMU», @ UMEHHO MOTPeOOBaTh JOCPOYHOTO BO3BpaTa
BJIIOKeHHBIX cpeAcTB. [Ipu 3Tom cpok aeiictBus SPAC 00bIYHO OrpaHHuEH NepUoIOM
B 24 Mecsua. Ecim 3a 3TOT cpok 00BEKT Al mpuoOpeTeHust He OyIeT HaiiIeH, aKIHo-
Hepbl SPAC nonyyaioT 00paTHO CBOM MHBECTUIIMHU ¢ HEOOIBILION TOXOIHOCTHIO, a BCE
U3JIEP’KKH TIO JeSITeIbHOCTH KOMITAHUH JIOKATCA Ha co3farens. Takke MHBECTOPHI B
MakeTe ¢ aKIUsIMH OOBIYHO MOTYYaroT BappaHThl — Oymaru, Jaroliye mpaBo Ha MpHu-
oOpeTeHne akIuii 1o 3apaHee onpezaeneHHon nene. s gactHoro 6usneca SPAC —
9TO BO3MOXHOCTB BBEIMTH Ha OUPIKY «4depe3 YepHBIN X0/, MUHYS IPOIEAYPY JTUCTHHTA
¥ DKOHOMS CPEJICTBA U BpeMs .

BaxxHo otMeTHTB, 4TO Y HHBecTOpOoB SPAC HEeT rapanTHii, 4TO UX cpencTBa OyIyT
BJIO’KEHBI B Ty WJIM HHYIO KOMITaHHUIO, Aaxe eciiu crioHcopsl SPAC cooOuraroT o goro-
BOPEHHOCTH O cfienike. 3HauntenbHas yactb SPAC He Haxoaut 6u3Heca i npuoodpe-
TEHUs U paciyckaercs. s MHBecTopa 3TO JaleKo He XyIIIUNA BapUaHT, MOCKOJIBKY
OH TIOJTy4aeT 00paTHO CBOM BIIOYKEHHBIE cpeicTBa. Bo3MoXkeH U Apyroil BapuaHT: mpu-
obOperenue, B pezynbrare kotoporo Oymaru SPAC Tepsior B niene. [lo nanasim WSJ,
akiuu 6omee momoBuHBI SPAC, craBmmx myonuaasivu B 2015—2016 rr., ceiiuac Top-
ryrorcs Huske croumoctr [PO'!. OniHa U3 IpHYMH 5TOro — BO3MOXKHOE HKETaHHE CIIOH-
COpOB JT1000#1 IIeHO# peann30BaTh UMEIOLIUICSA KamuTal U 3apaboTaTh, B pe3yibTare
4ero MO’KeT UMETh MECTO MepeIuIaTta 3a OTHOCUTENBHO Heoporue KkoMnanuu. Yame
BCEI0 3TO CIIyYaeTCsl CO CIEIKAaMU, 3aKJIIOUYEHHBIMU B CAMOM KOHIIE JABYXJIETHETO Ie-
puoja. PeiHOK o1ieHnBaeT mproOpeTeHHbI Ou3Hec 0oliee alekBaTHO, U Oymaru HOBOM
KOMIIAaHUH CTPEMUTENIBHO JCIIEBEIOT.

[osnenne SPAC cmemaer (okyc B OLEHKE PUCKOB: MHBECTOPHI OLIEHUBAIOT,
ckopee, uHumatopoB SPAC, a He KiIro4eBble MOKAa3aTeIU ACSITEIBHOCTU LIETEBOM
KOMIIaHUH, KOTOpbIE NpU3BaHa OIleHUBAaTh KoMaHaa crioncopoB SPAC. Oto Opocaet
BBI30B TPAJAUIIMOHHOMY PETYJIMPOBAaHUIO (PMHAHCOBBIX PHIHKOB, OMHPAIONIEMYCs Ha
MPOIEAYPHI PACKPHITHS HHPOPMAITUH O JIEITEIHHOCTH KOMITAHUH.

HNTtak MBI KpaTKO OXapaKTEpH30BaJM pPACCMOTPEHHBIE CTPYKTYphl. boree
MOIPOOHBIA aHANNW3 TPOBOAMTCS B OTACIBHBIX HCCIEIOBAHUSIX aBTOpa B OOJIACTH

9 Kak unnHoBHUKH BHeAPAT B Poccun pasmenenue Ha 6upske uepes SPAC u mpu uem TyT «PocHaHoy. Pexum
nmoctyma:  https://www.forbes.ru/finansy/451533-kak-cinovniki-vnedrat-v-rossii-razmesenie-na-birze-cerez-
spac-i-pri-cem-tut-rosnano (n1ara oopamienus: 19.01.2022).

19 TlonpoGuee na PBK: Uro Takoe SPAC: pacckassiBaeM, Kak 3apaboTarh Ha KOMIAHHM-IYCTBILIKE. Pexum
nocrymna: https:/quote.rbe.ru/news/training/5f0c71919a79476b08bde6da (nata obpamenus: 24.05.2022).

1 Blank-Check Companies, a Hot IPO Fad, Contain Pitfalls for Investors. Pexum mocryma:
https://www.wsj.com/articles/blank-check-companies-a-hot-ipo-fad-contain-pitfalls-for-investors-
11551186000 (narta obpamienus: 24.05.2022).
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KBa3uKopropaTuBHbIX CTpyKTyp: (Novikova, Ctannaprusanus caenok M&A, 2021a);
(Novikova, 2021b); (Novikova, 2022). [lanHble UCCII€JOBaHUS BO MHOTOM NPUBEIH
K TIOCTAaHOBKE CXOXXMX TpoOsieM. B 3To# cBsi3u B cienyromeid 4yacTH y Hac ecTh
BO3MOXKHOCTh OOOOIINTh HAKOILJICHHBIE BBIBOJBI OTHOCHUTEIIBHO MPOOJIEM U 3aaay
MIPABOBOT'0 PETYIUPOBAHUS paCCMATPUBAEMbIX OTHOIIICHUH.

IIpo6eMBbI NPaBOBOIro peryupoOBaHUsi THOPHIHBIX KOPIOPATUBHBIX CTPYKTYP

1. Banancupoeka nozuyuu pecyramopa

CMmoryT nmu mnatdopMbl, akceJIepaTopbl, a TaKKe OHJIAWH-OMpPKH KakK aKTOPHI
YaCTHOMPABOBOTO PEryIMpOBaHus (YHKIIMOHUPOBATh B KAUECTBE HE3aBUCHMBIX Pery-
JTOpoB? XOPOILIUM NMPUMEPOM Il TOHUMAHUS MPOOIEMATUKU SIBISETCS MCIIOJIB30-
Banue SAFE B npakTuke aMepukaHCKUX KpayA(aHIMHTOBBIX MIaTGOpM, a TaKKe €B-
pOTeNCKHIA OMBIT YHU(DUKALUN PETYIUPOBAHUS B TaHHOMU cdepe.

B nepBom ciyuae CI0XKHOCTb 3aKJIIOYAETCSl B TOM, YTO PO3HUUYHBIE MHBECTOPHI
00BIYHO IPUOOPETAIOT IMyOJIMYHO TOPTyeMble akIuu U obnuranuu. OHU Bps JIU 3Ha-
KOMBI C KOHBepTUpYyeMbiMU obnuranusaMu U SAFE, ncnons3ytonumucs 6oee omnbIT-
HbIMM MHBECTOPAMHM JJI1 MHBECTHPOBAHUS B TEXHOJOIMUECKHE crapTambl. be3omnac-
HOCTb, TIOJjpasyMeBaeMas abopeBuarypoit SAFE, dpaktudecku ykaspiBaeT Ha O6e3o1mac-
HOCTh MHCTPYMEHTA JJIs1 KOMITAHUH-IMHUTEHTA, KOTOPasi B COCTOSTHUH H30€KaTh CPOKOB
MOTAIIeHNs, CBA3AHHBIX C KOHBEPTHPYEMBIMU OOJMralUsMH, a HE Ha KaKylO-THM0O
Oe3onacHoCTh s uHBecTopa. [loTeHnmanbHas npobiaema ucnons3oBanus SAFE B
KpayAQaHauHre, TakuM o0pa3oM, 3aKI0YaeTcs B TOM, UYTO HEKBAIM(DUIUPOBaHHbIE
MHBECTOPBI MOTYT OLIMOOYHO MPUHUMATh PEUIeHHs] 00 MHBECTUILIUAX, HE MOJHOCTHIO
IIOHUMAs PUCKH, KOTOpPBIE OHH TPHHUMAIOT Ha cebs, mpuodperas SAFE'?. B nannoii
CUTYyaIliy HE COBCEM IMOHITHO, KTO JOJDKEH 3aIllMIATh HHTEPECHl PO3HUYHBIX WHBE-
cropoB. CaMM OHM HE BCEerJa MMEIOT BO3MOXHOCTb OOBEAMHUTHCA VIS yCHUJICHHUS
cBOeH meperoBopHoii mo3umuu. Hanexna, uto kpayadanauarosas matdopma 3amu-
TUT WX UHTEPECHI, MOXKET He onpapaaThcs. Komuccus mo neHHbIM Oymaram u oupkam
CIIA mpenocraBuiia 00bIIyI0 cBOOOy yYaCTHUKAM JAHHOTO CETMEHTA B LIEJIAX CTH-
MYJIMPOBAHUSI UHBECTUIIMNA U HE OTPAaHHYMBAET CIIUCOK Pa3pElIeHHbIX IEHHBIX OyMar.

B Espore HoBelilllee 3aKOHOIATENLCTBO 0 KpayAdanaunre 2020 roga’® npeamo-
naraet yHu(UKaluo TpeOOBaHUMN, MPEABIBISEMBIX K IIaTGOopMam, B TOM YHUCIIE B 11€-
J51X oOecrieueHusl ”HBECTOPaM BO3MOKHOCTH IPUHUMATh B3BEIIEHHBIE PEILICHUS O CO-
OTHOIICHUU PUCKOB U JOXOJHOCTH MHBECTHUIHHA. K HUM OTHOCSTCS, B 4aCTHOCTH, MEPHI
T10 TIPeIyNPEKACHNI0 KOH(INKTA HHTEPECOB, HAPHUMeEp, B (hopMe 3ampeTa Ha ydacTue
B IIPOEKTaX CaMHMHM OIlepaTopaMu IUIaTGOPM M 3alpeTa Ha UCIOIb30BaHUE MapIIpy-
TU3AIMH TIOJIb30BaTeNeH, Mpeaonpeaessomeii BpIOOp TOr0 WJIM HWHOTO TIPOEKTA.
Kpome Toro, memnpr0 rapMOHM3allMM EBPOIEHCKOTO 3aKOHOAATEIbCTBA SIBISAETCS

12 Cm. noapoGHeIii aHanus u apryMeHTs 1o aanuoi npo6ueme: (Green & Coyle, 2016).

13 Regulation (EU) 2020/ of the European Parliament and of the Council of 7 October 2020 on European
crowdfunding service providers for business, and amending Regulation (EU) 2017/1129 and Directive (EU)
2019/1937 // Official Journal of the European Union L 347/1. 20.10.2020. P. 1-49; Directive (EU) 2020/1504
of the European Parliament and of the Council of 7 October 2020 amending Directive 2014/65/EU on markets
in financial instruments (Text with EEA relevance) PE/36/2020/INIT OJ L 347, 20.10.2020. P. 50—51.
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(GopMHpOBaHUE E€AMHOIO pbIHKA U 3J0pPOBOM KOHKYpPEHIMH Cpeau IuaTdopm
(Hooghiemstra, 2020).

C BcrymnienueM B siHBape 2020 rojga B cuily 3aKOHa 00 MHBECTUIIMOHHBIX ILJIaT-
dopmax B PO Ienrpanburiii 6ank PO peructpupyer nnardopMmbl 1j1s KpayIuHBe-
CTHUHTA U CJIEUT 32 TEM, YTOOBI OHU NPUAEPIKUBAINCH YCTAHOBIICHHBIX TIPABUII, B TOM
YHCJIE C HCHOJIB30BAHUEM METOJOB MSATKOIO PETYJIMPOBAHMS M KOHCYJIBTATUBHOIO
Ha/130pa 3a JIeATeIbHOCTHI0 MHBECTUIIMOHHBIX MIaT(opM.

Bym B obmactu cozganus SPAC Tarxke BecbMa 033/1a4HII PETyJITUPYIONINE OPTaHbl
U CIICIMAJIFCTOB B TaHHOH cepe. Borpoc cooTHeceHus nmpaB 1 0053aHHOCTEH CTOPOH
B uHBecTHIHUAX B SPAC KpacHOpPEYMBO OTpaX€H B 3arojOBKE OJHON U3 cTareil:
«/lenbru mpocto Tak, akiuu OecruiatHo» (Greenspan, 2021). 22 nexabps 2020 roga
Komuccus no nennsv 6ymaram CIIIA BbimycTHIa pyKOBOACTBO, B KOTOPOM OIUCAHBI
HEKOTOpble MpobieMbl, XapakTepusle 11 SPAC'. Cpeny HUX — BO3MOYXKHbIE KOH-
(IIMKTBI HHTEPECOB MEXKAY FOPUANYECKUM JIMIIOM WIIM KOMaH/10i MeHeepoB (CIOH-
copoB), kotopbie popmupyroT SPAC, a Takke TODKHOCTHBIMHE JIUIIAMHA, THPEKTOPAMH
u apdunupoBanHpiMH JunamMu SPAC u aknuonepamu, uHBectupytomumu B SPAC.
Komuccus pekomenayer SPAC BHUMATEIbHO PaccCMOTPETh CBOM 00s3aTENbCTBA MO
PacKpHITHIO WHPOPMALMU B COOTBETCTBUH C (peIepanbHBIMU 3aKOHAMH O IICHHBIX
oymarax. Kpome Toro, npemaraercsi pacCMOTpPETh, KaK 4YeTKO OMUCAaHbI (PUHAHCOBBIC
CTUMYJIbl CIIOHCOPOB, AUPEKTOPOB M JOKHOCTHBIX aul SPAC s 3aBeplieHus
CJIIEJIKU TI0 00BETMHEHHIO OM3HECa U YeM 3TH CTUMYJIBI MOTYT OTJIMYAThCs OT HHTEpe-
coB akuuoHepoB. Kpome Toro, Komuccus oOpaiijaer BHUMaHuEe Ha BO3MOKHOCTb pac-
KPBITHS HHPOPMALIUY O NEPCHEKTUBAX MIPOAJICHHUS BPEMEHHU AJIs 3aBepIleHHs 00be1u-
HeHMsa OusHeca. [lo MHEHMIO perynsTopa, Ba)kKHIM MOMEHTOM TaKXe SBIISIETCS,
HackoJbKko setanbHO SPAC packpeiBaeT (pUHAHCOBBIE MOCIEICTBUS IJIsl CIIOHCOpA,
JTUPEKTOPOB, MOJDKHOCTHBIX JIMI U addunmmupoBanHbIX Jnl, ecan SPAC He cMoxkeT
3aBEPLIUTH KaKyI0-JINOO TPaH3aKIMIO 110 00BETUHEHUIO OHU3Heca.

Jpyroii mpumep MOTEHIIUAIBHBIX KOHPIMKTOB, OTMEYCHHBIX KoMuccue, — 310
KOH(JIMKTBI, CBA3aHHBIE C JTIOOBIM JIOTIOIHUTEILHBIM (PMHAHCUPOBaHHEM, KOTOPOE MO-
KeT MOTpeOoBaThCs ATl 3aBEPLICHHs CAENKH N0 o0bennHeHuto ousHeca. Komuccns
[peJIaraeT pacKpblBaTh MOTEHIUAIBHYIO HH(MOPMALUIO O TOM, KaK YCJIOBUS JOIOJI-
HHUTEJIBHOTO (PMHAHCUPOBAHUS MOTYT HOBJIUATH HA MyOJINYHBIX aKIIMOHEPOB, U, €CIIH
JIOTIOJTHUTENbHOE (PMHAHCUPOBAHUE IPEAINOJIAraeT BBITYCK IIEHHBIX Oymar, TO Kak
LICHA U yCJIOBUS NPUOOPETEHUS 3THX LIEHHBIX OyMar OTJIMYal0TCs OT YCIOBUHM MPUOO-
peTeHus LeHHbIX OyMmar, npojaaHHbIx B xoze [PO.

Kpome toro, Komuccust pekoMeH 1yeT npeoCcTaBiIsTh HOAPOOHYI0 HHPOPMAITUIO
O TOM, KaKk M IoYeMy IieJieBas KOMIaHus Oblja BbIOpaHa W3 aJbTEPHATUBHBIX
BapUaHTOB, KaK OBLIM ONpEIENCHbl XapaKTep M CyMMa BO3HArpakJeHHs, KOTOpOe
SPAC 3arutaTuT 3a mprHoOpeTeHHE ONEPAIMOHHON KOMIIaHWUH, U Kakue (haKTOpPhI BIIH-
AI0T Ha JUPEKTOPOB IIPU MPUHIATUU PEIIEHUS 00 0J00pPEHUH CHEIIKU.

14 ®Denepanbbiii 3ak0H 0T 02.08.2019 Ne 259-D3 «O npuBiie4UeHUN HHBECTUIUI € CTIOJIb30BAHUEM HHBECTH-
[IMOHHBIX MIaTGHOPM U O BHECCHUH M3MCEHCHHI B OTICIbHBIC 3aKOHOMATEIbHBIC akThl Poccuiickoit denepa-
tum» // C3 PO ot 5 aBrycra 2019 r. Ne 31 cr. 4418.

15 Division of Corporation Finance, CF Disclosure Guidance: Topic No. 11 (Dec. 22, 2020). Pexum gocTyna:
https://www.sec.gov/corpfin/disclosure-special-purpose-acquisition-companies (gata obpamienns: 03.05.2022).
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Brnactn BenukoOputanuun o3zaboueHsl TeM, Kak peryiaupoBaTb SPAC, Ttak kak
JTAaHHBIA MEXaHU3M HaOWpaeT MOMYJSPHOCTh AJs BbIXoJa U Ha JIOHTOHCKYIO OMpXKY.
C omnoii croponsl, mpoananusuposas onbIT SPAC B CLIA, Ynpasnenue no ¢punanco-
BbIM pbiHKaM (Financial Conduct Authority) B mensix obecrneueHus: mpo3pavyHOCTH U
3alUThl ”HBECTOPOB YCTAaHOBWJIO JOBOJILHO CTPOTrHe TpeOOBaHNUS BILIOTH JI0 IPUOCTa-
HOBJIEHUSI KOTUPOBKU akuui SPAC Ha mepuoj 3aKpbITHS CHAEIKH C I€JIEBOM KOMIIa-
HHUEH 70 TPeI0CTaBICHHUS €10 BCEX IOKYMEHTOB, TpeOyeMbIX Jutst auctuHra. C apyroi
CTOPOHBI, KypC Ha «3aKpY4YHBaHUE T'aek» ObLT CKOPPEKTHPOBAH M3-3a CTPEMIICHHS TIPH-
BJICUb MHPOBbIC (PMHAHCHI B KOHKypeHIMH ¢ Hbo-MopkoM 1 IpyruMu eBponeiicKuMu
neHTpamu. B urore B mae 2021 r. FCA anoHcupoBasio ociabieHue TpeOOBaHUH,
10 KpaitHeil Mepe ans HekoTophix SPAC'®,

CToHuT OTMETHUTH TaKKe, 4To noka npotus pa3Butus SPAC B Poccuu BeicTynaer
MuHuUH: TaM CUUTAIOT, YTO MIPU PA3MEIIECHUH YEPE3 «ITYCTHIIIKY» €CTh KOPPYIIIHOH-
HBI€ PUCKH U MIOJ] BOIIPOCOM JIOBEPHE K PHIHKY B IIEJIOM.

[IpoGnembr odopMiIeHHS BEHUYPHBIX U KpayAMHBECTUIIMOHHBIX CIEJIOK HA aMe-
PHKAHCKOM PBIHKE, aKI[EHThI €BPONEHCKOTO PeryJIupoBaHus B JaHHOW 00JacTH, mep-
BbI€ TIOJIXO/IBI K PerjaMeHTallii KOPIOPATUBHBIX OTHOIIEHUH B cTpykTypax co SPAC
SBIISIIOTCSI XOPOIIEH MILTIOCTpALMeH AUIEMMBI PEryiIsATopa: HaXOAUTh OajJaHC MEXITy
CTUMYJUPOBAHUEM Pa3BUTHS KOMMEPUYECKOT0 000pOTa 1 3aIIUTONH HHTEPECOB OTACIb-
HBIX TPYII €r0 YYaCTHUKOB CTAHOBHUTCS Bce cioxkHee. Kpome Toro, B cuiry rudpua-
HOTO ¥ TPAHCTPAHUYHOTO XapaKTepa CKOPOCTh TPAHC(HOPMALIMU CaMUX KOPIOPATUB-
HBIX CTPYKTYD BBIIIE CKOPOCTH COBEPIICHCTBOBAHUSI HOPMATUBHOM Cepbl, KOTOPas, B
CBOIO OY€pe/lb, 3BOJIOLMOHUPYET B CTOPOHY YCIOXKHEHHsI NAJIUTPbl UCTOYHUKOB U
(bopM 3aKkperuieHs] COOTBETCTBYIOIUX HOPM.

2. Omxaz om OUXomomMuu «MAKO20» U «HCECMKO20» Pe2yIUpO8aAHUs]

O06001m1ast ONBIT PETYIMPOBAHUS B 00JIACTH BEHUYPHBIX MHBECTHUIIMHA, aKIIHOHEP-
HOTO Kpaya]aHIuHTa W KBa3UITyOJINIHBIX KOPHOPAIM, MOKHO OTMETHTb, YTO PEUb
UJIET O KOMIUIEKCHOCTH COCTaBa YYaCTHUKOB OTHOILIEHUH U CIOXKHOCTH CIIEKTpA pery-
JUPYIOIMX HHCTPYMEHTOB, a HE 00 OTMEHE (OKECTKOTO» IpaBa M 3aMEHE ero
«MArkum». Ilocnennee HeMpaBUIBLHO ONMMCHIBAETCS KaK YAaCTHBINA MIIM CAMOPETYJIUPY-
eMbIl TIOJX0/ K PEeryJIMpOBaHUI0 KOPIIOPAaTUBHOTO ynpasieHus. Ero 6onee ymecTHO
paccMaTpuBaTh KaK «acCOLMAIUIO», «COBMECTHOE PEryJUpOBaHUE» WIH Kak (hopmy
«PEryJIMPYEMON aBTOHOMHUIY, OCYILECTBIISIEMON PBIHKOM, HO MOJJEPKUBAEMON rOCy-
JApCTBEHHBIM perynupoBaHieM. [1o MHEHHIO yUEeHBIX, HEIIOJIHOE IOHUMaHUe, BO-TIep-
BBIX, BIUSHUS MSATKOTO MpaBa Ha OT/I€TIbHbIE KOMIIAHUU U 3aMHTEPECOBAHHBIE CTOPOHBI
Ha MUKPOYpPOBHE (MHAMBHUIYalTbHOM (UPMBI) U Ha (PMHAHCOBBIE PBIHKM HAa Makpo-
YPOBHE, BO-BTOPBIX, YHUKAJIBHON MHCTUTYIIMOHAJIBEHON 3KOCUCTEMBI, B KOTOPOH 3TO
MSTKOE TpPaBO (YHKIHUOHUPYET, IPUBOJUT K TOMY, YTO CKJIAJBIBACTCS TEHICHIIHS
yIOycKaTb W3 BUAY BEChb CIIEKTP BapHUaHTOB, JIEKAIIMX MEXKIY HOJIPHBIMU
KpalHOCTSAMHU TOCYIapCTBEHHBIX/00s3aTEIbHBIX HOPM U HETOCYIapCTBEHHBIX/HEO0s-
3arenbHBIX HOpM (Katelouzou & Zumbansen, 2020:36).

16 Exit through the SPAC door? UK FCA publishes proposed changes to the Listing Rules (May 20, 2021).
Pexxum noctyna: https:/www.jdsupra.com/legalnews/exit-through-the-spac-door-uk-fca-1052471/ (nara 00-
pamenns: 25.06.2022).
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OTKa3 OT IUXOTOMUHU MSTKOTO U KECTKOT'O MpaBa, MPOsIBUBLIMIICS B TOM YUCIIE U
B cepe peryaupoBaHUsl KOPHOPATUBHBIX OTHOIICHUH, BOCXOAUT K aKTyaJbHOU JHC-
KyCCHU O TpaHC(OpMaIiK IIpaBa Kak TAKOBOTO, KIACCU(PHUKALMU MPABOBBIX HOPM, a
TaK>Ke IBOJIOIUY MOHATHS HOpMaTuBHOCTH (Abashidze, Gulyaeva & Trikoz, 2022).

3. Ilepeocmvicnenue 3a0ay KOPROPAMUBHO20 PeSYIUPOBAHUSL

Texy1ee KOpHIOpaTUBHOE PETyJIMPOBAaHHUE HE BKIIOYAET B CBOIO chepy paciiups-
IOIIMecs TPAHUIIB! (PUPMBI B 5KOHOMHUYECKOM CMBICIIE M, COOTBETCTBEHHO, HE CTaBUT
CBOEH 3a7aueil 3alUTUTh NTpaBa yYaCTHUKOB KOPIOpALMU, HE 00Ia1at0mell COOTBET-
CTBYIOIIEH NMPaBOCYOBEKTHOCTHIO ((hOpMOI FOPUAMYECKOTO JIMIIA, CTAaTyCOM KOMIa-
HUH, aKIIUH KOTOPOI KOTHPYIOTCS Ha OMpike U T.11.). B pe3ynbrate nestenpbHOCTH pac-
CMaTPUBAEMBIX THOPHUIHBIX KOPIOPATUBHBIX CTPYKTYP MHBECTOPHI 3a4acTyl0 OCTa-
I0TCS C MUHUMAJIbHBIMH ITpaBaMH KOHTPoJisl. DOKyC ynpaBieHHUs pUCKaMH CABUTAaeTCsl
B I10JIb3y MHCTPYMEHTOB BHE c(hepbl KOPIOPATUBHOIO PETYIUPOBAHUSA, YTO JIUIIAET
Y4aCTHUKOB BO3MOKHOCTH MPUOETHYTh K CPEJICTBAM KOPIOPATUBHOM 3aIUTHI.

Bonpoc, HaCKOIbKO MHBECTOP JECHCTBUTENIBHO OKAa3bIBA€TCS MEHEE 3alllUIICH B
paccMaTpUBaeMbIX CTPYKTypaX, OCTAeTCS OTKPBITBHIM, IIOCKOJIBKY COBCEM He 00s13a-
TEJIHHO, YTO HHBECTOPHI — MHHOPHUTAPHBIE aKITMOHEPHI — CMOTJIIN OBl OKa3bIBaTh KOH-
TPOJMPYIOLIEee BO3ACHCTBIE HA MEHEDKMEHT IIPU TOW K€ pacHbIJICHHOCTH KalluTala,
B YaCTHOCTH, ¥ MAPAAUTMAIbHOM KPHU3UCE KOPIIOPATUBHOIO IIPABa, B LIEJIOM.

Kpome Toro, mexay caMuMu MHBECTOpPaMH, HE SIBISIOUIMMMCS AKIIMOHEPAMH,
TaK)Xe BO3HUKAIOT TOPH30HTAIBHBIE KOH(DIUKTHL. B HEKOTOPHIX CiTydasx HHTEPEC CO-
XPaHHUTh PEITyTALHUIO U IOCTYII Ha PEIHOK MOKET CIEPKUBATh HEI((HEKTUBHBIH OIITOp-
TYHU3M (UPM 3a cueT UHBecTOpOB. OJJHAKO OCTAIOTCSI OTKPBITBIMU BOIPOCHI, B YaCT-
HOCTH, O TOM, IIpU KaKHX 0OCTOSATENbCTBAX MOTpedyeTcs Oojiee cTporasi JOroBOpHast
3alMTa U JOJKHBI JIM IUPEKTOpa UMETh Kakoe-TH00 0053aTeNIbCTBO TyMaTh O HEak-
LUOHEpaXx.

C poctom nonyssippoctu SPAC yBenuuuBaeTcsi YUCI0 UCKOB akiinoHepos SPAC,
TOIAHHBIX BCKOpE Hoclie 00bsABIeHus 0 ciusaud SPAC ¥ UX LeneBbIX KOMIaHHii' .
Hcku, ca3annbie ¢ SPAC, He orpaHHYMBarOTCS OOBUHEHHUSMHU B HApYLICHUU Qene-
paJIbHBIX 3aKOHOB O IIEHHBIX Oymarax: HHBECTOPbI TaKXKe MOAATU UCKU O HapyILIEHUU
buayuuapHbIx 003aTENbCTB.

Knaccuueckuii Bapuant Bbixoaa Ha [PO mpenmnonaraer, 4To B T€YEHHE HEKOTO-
poro BpeMeHH, Korna B3sT Kypc Ha [PO, koMnanus Hajma)kuBaeT BBHITIOTHEHHE TPeOo-
BaHUI B OTHOILIEHUU pacKpbITusi HHGopMmaiuu. Berxoa Ha 6upxy yepes SPAC no3Bo-
JISIET COKPATUTh CPOK MoAroToBKH K [PO, a, 3HaYuT, TEOpPETUUECKN KOMITAHUS B TEUe-
HUE OTHOCHUTEIBHO MEHBIIEr0 CPOKa MOAAET OTYETHOCTh, 3aBEPEHHYIO ayAHTOPOM.
SBnsiercs i 370 podemoit st naBecTopoB? Cyas o nomyssipuoctn SPAC — Her,
XOTSI KOJIMYECTBO MUCKOB Takke pacteT. O3HAYaeT JIM ATa CUTYyalusl, 9YTO TPeOOBAHUS
perynsitopoB k IPO He NHONHOCTBIO OTpaxaroT OalaHC WHTEPECOB Ha pPHIHKE?
Hackounbko Tekymue TpedoBanus K Beixoay Ha [PO cooTHeceHs! ¢ 1esiMU peryaupo-
BaHUs, B TOM YHCJIE 3aIUTOH HHBECTOPOB?

OTH U JpyTrue BONPOCHl TPEOYIOT AaIbHENIIEr0 UCCIIE0BAaHMs, OCOOCHHO B CBETE
r7100aJIbHON TEHACHIUH K COKpAIlEHUIO YMCiIa MyOJuYHbIX Komnanui. HecomHeHHO

17 Stanford Law School, Securities Class Action Clearinghouse, Current Topics in Securities Class Action
Filings. Pexxum mocryma: https://securities.stanford.edu/current-topics.html (nara oopamenus: 06.05.2022).
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TO, YTO MPOOJIEeMAaTUKa PETYIUPOBAHUS KBa3UKOPIOPATUBHBIX CTPYKTYP BO MHOTOM
HAaKJIaJ[bIBAETCSl HA CUCTEMHBIN KPU3UC KOPIOPATUBHOTO TIPaBa M IUCKYCCHUH O TPaHC-
(dhopmariu paBa B eJIOM. B 3TOH CBSI3U TEOPETHIECKOE OCMBICIICHHE 0003HAYCHHBIX
Mpo0JIeM CTAaHOBUTCS YaCThIO MTOMCKA M TPAKTHYCCKUX PEIICHUM, O YeM pedb MOUIeT
Janee.

KonuentyajbHble 0CHOBBI TPaHC(OPMALIH KOPIIOPATUBHOIO PeryJIMpPpOBaHUS

1. B uem mpancghopmayus?

KopriopaTuBHbIE OTHOIIEHUS MOJ BIMSHUEM IU(PPOBHU3ALNN JETKO BOSHHKAIOT
1 JIETKO TPAaHC(HOPMHUPYIOTCS B MUPE III00aTHHOM U OJTHOBPEMEHHO CKUMAIOILIEMCS JTO
JUHAMHUYHO aKTyaJIM3UPYIOIUXCS cOOOIIecTB. DTU cOOOIIecTBa caMH Mo cebe Kak
OOIIHOCTH JIIOJIEH CPOJHU KOPIOPALMU B CPETHEBEKOBOM MOHHUMAHUU JAHHOTO TEp-
MUHAa.

Pa3BuTHe nH(pOPMAIIMOHHBIX TEXHOJIOTUH B MOCIIEHEE TECATHIIETUE IPUBOJIUT K
TOMY, 4TO (JOPMHUPOBAHUE MEKIYHAPOIHBIX 0OBIYaCB M pa3paboTKa peryInpoBaHUS
«CHHU3Y» HJET TEMIIaMH, B pa3bl MPEBBIMAIONIMMH MPEIbIIYIIANA OIBIT, HAIIpUMED,
¢ KiaccuueckuMu caenkamMu M&A'®. Ha npenpinyieM sTane TpaHCTpaHUYHbIE KOP-
MOPAaTHUBHBIE C/IEIKH OBUIH yJIEIOM KPYITHBIX UTPOKOB, HX YCIIOBHS CKOpee HAIlOMH-
HaJIM MHIMBUAYaIbHBIN TOMIMB y AW3aiiHepa, 4eM MacCOBOE MPOU3BOACTBO B YCIO-
BUSIX CETEBBIX CTPYKTYP.

Ha cOnmxenne moaxomoB K 3aKIOYEHHIO JOTOBOPOB KYIUIM-IPOAAKU JOJEH B
kanutaine kopnopaiuii B Esporie u CLIA yumnu gecsatuneTus, Ipyu 3TOM MHUTpalus
dbopmata M&A cienok u3 aHIro-aMepruKaHCKO# MPaBOBOM Cpe/ibl B IPyTrHe MPaBOBbIE
CUCTEMBI (B YaCTHOCTH, CHCTEMBI [IUBUJILHOTO TMpaBa) co3jaajia OoNbIIoe KOJTUIECTBO
BONPOCOB M MpOOJIEM, KOTOPBIE HEOOXOAMMO DEIIMTh B KAXKIOH OPUCIMKIIMHA'®.
HoBemtel B rpaxpgaHckoMm 3akoHoAaTenbCcTBe P® 0 KOpHOpaTUBHOM JOTOBOPE
(ct. 67.2 TK P®), 3aBepenusix 06 obcrosTenbcrBax (ct. 431.2 'K P®), onmmonax
(cT. 429.2 TK P®) sBnsroTCS KpAaCHOPEUMBBIM OTPaXEHUEM JAaHHOTO MpoIlecca.

[TpoBeaeHne SMIUPUIECKUX UCCIIETOBAHHM B 001aCTH «OOBIYHBIX» ClIeTOK M&A
MO-TIPEXKHEMY 3aTPYAHEHO. AHAIMTHKA ayAUTOPOB, WHBECTUIIMOHHBIX OAHKHPOB H
IOPUCTOB B OOJIBIIMHCTBE CIIy4YaeB OTPAXKAET TOJBKO OMBIT KOHKPETHOM KOMaH/IbI, a
KOJIMYECTBO UCCIIETYEMBIX CIETIOK C TOUKM 3PEHHs CTATHCTUKU BECHMA OTPAHHUEHO™.

Pa3Butre 1udppoBbIX KOMMYHHUKAIU OyJaeT crnocobcTBOBaTh 00paboTke 0oib-
X MaccuBOB MH(popManmu. OaHuM U3 (HOPIOCTOB pa3BUTHUA MH(POPMALIMOHHBIX
TEXHOJIOTHH SIBJISIETCS pa3paboTKa MPOrpaMMHOTO 00eCTICUeHUS TS aHAIM3a KPYITHBIX

18 Cm. mozip. o cranaaprusanum caenok M&A: (Novikova, 2021a).

19 Cavallo P. Notes on the ABA 2019 European Private Target M&A Deal Points Study. Pesxum mocTyma:
https://portolano.it/en/newsletter/portolano-cavallo-inform-corporate/notes-on-the-aba-2019-european-
private-target-ma-deal-points-study (nata oopamenus: 12.01.22).

20 Cm., manp.: MarketStandard — Financial Terms & PPAs. Pesxum mocryna: https://marketstandard.
srsacquiom.com/home#Financial%20Terms%20%26%20PPAs (nata obpamenus: 06.01.2022); Hamilton
Locke M&A Deal Data Report. Pexxum nocryna: https://www.hamiltonlocke.com.au/ma-deal-data-report-july-
2020 (mata obpamienus: 07.01.2022); 2019 European Private Target M&A Deal Points Study. Pexxum noctyna:
https://www.americanbar.org/groups/business_law/committees/ma/deal points (gaTa oOpamenus: 06.01.2022).
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MacCHBOB IOPUINYECKHUX IOKyMEHTOB, Hal[PUMEp, YCIOBUH 10TOBOPOB, KOTOPHIE IMy0-
JUYHbIE KOMITAHUU MPeNoCTaBUiIN peryiaupytommmM opradam (B CLHA sto apxuB u3
MUJJTMOHOB TOKYMEHTOB). Takoi aHamu3 ciocoOeH BBISIBUTH TEHACHIIUY PUMEHEHUS
Te€X WJIM WHBIX YCIOBUH B 3aBUCHUMOCTH OT (haKTOPOB U OOCTOSTEIHCTB, KOTOPHIE
BaXHBI yYACTHUKAM OTHOMIEHUH. OHAKO 3TO Jes0 Oy ayIero.

B otnudume ot TpaaAMIIMOHHOTO PBIHKA KYTUTU-TIPOIAXKH J0JIeH B KOPIIOpAIUIX Ce-
TeBOH A dEeKT Ha phIHKAX KpayINMHBECTUPOBAHUS U BEHUYPHOTO (MHAHCUPOBAHUS BBI-
paskaeTcs B TOM, YTO 4eM OOJIbIIe MHBECTUIMIA OyJIeT OCYIIECTBISATHCS IPHU MOCPE/-
HUYECTBE aKCENIePaTOPOB U KPayIMHBECTUIIMOHHBIX TIIATGOPM, TeM OOJIbIIIe yYacTHU-
KOB pPbIHKa OYJyT 3HaTh O MpeAjaraéMbIX TAKUMU MOCPEIHUKAMHU CACTKAX U UX YCIO-
BuAx. Takum oOpa3oMm, ObICTpee U NPOIIEe HE TOJIBKO OTPa3uTh CIIOKUBIIUICS
Ha phIHKE OallaHC MHTEPECOB YUYACTHUKOB, HO M C(POPMHUPOBATH U YIPABIISATH CKIIAIbI-
BAIOIIMMUCS B TOW WM MHOU cdepe oObluasMu U cTaHAapTaMHu. YTIOMSHYThIe HaMHU
OpraHu3alHi-aKCceIepaTophl U ONepaTOPhl KpayIMHBECTULIMOHHBIX TUIAT(HOPM BIIOITHE
OCO3HAHHO CTaBST Tepes co00 MaHHYIO 1IeNTb U BexyT 00pb0y 3a BEIOpaHHYIO cepy
BITUSTHUSL.

dopmupoBaHUE CTAaHIAPTOB M OOBIYAEB B 00JIACTH KOPIIOPATHUBHBIX OTHOIICHUH
B 11€JIOM U B 00JIACTH KOPIIOPATUBHBIX (PMHAHCOB, B YACTHOCTH, CITYKHUT PETYISATOPHOM
OCHOBOM Il TOSIBIIEHUS KBa3WKOPIIOPATUBHBIX M KBa3HUIyOJWYHBIX CTPYKTYD,
PacCMOTPEHHBIX BBILIE.

2. Pazeumue meopemuueckoeo annapama Ha o6ase KOHyenyuu mpaHcHayuoHalb-
HO20 npasa

OnucaHHBIN BBIIIE MPOIECC CTAaHAAPTU3AIMKN YCIOBUN KOPIOPATUBHBIX CIETIOK
SIBJISIETCSI COBPEMEHHOMN MILTIOCTpaIlie TeHICHITUH, YKe MOTYyUYHUBIITNX CBOIO XapaKTe-
PUCTHKY B JAOKTpHUHE. VccnemoBaTenn HEOAHOKPATHO OTMEYANH, YTO THUIIOBOW KOH-
TPaKT MPEACTaBIACT cO00M MHCTPYMEHT CaMOPETYJIMPOBAHUS OTHOIICHUH Y4acTHHU-
KOB TpPaHCTPAaHUYHBIX JOTOBOPOB B YCJOBHSX, KOTJAa TOCYJapCTBO HE YCIEBaeT
332 CTPEMUTENFHBIM Pa3BUTHEM B3aMMOJICHCTBUS XO3SIMCTBYIOIUX CYOBEKTOB M MHO-
rooOpa3ueM HCIoIb3yeMbIX UMHU T0oroBOpHBIX (opM (Vilkova, 2019).

B pesynbTare TpaaMLMOHHBIE MOAXO/bI, BHIPAOOTaHHBIE B paMKaxX HallMOHAJIb-
HOT'O WJIM MEXJIyHapOJIHOTO [IpaBa, B TOM YUCJI€ U METOJI CPAaBHUTEIBHOI'O PaBOBEIe-
HUSl, HE BCErJ1a B COCTOSIHUHU MPEAIOKUTH HEOOX0JUMBbIN HA0OP aHAIMTUYECKUX U KOH-
LHENTyalbHBIX WHCTPYMEHTOB I KapTHPOBAHHs CIOXKHOM HOPMATHUBHO-IIPABOBOI
cpelbl, KoTopas (opMHUpyeTcs Ha HalIMX Tia3ax. JTOT JaHAmadT oTMEYeH pacmipo-
CTpaHEHUEM THUOPUTHOTO HOPMOTBOPYECTBA B KOHTEKCTE Y3KOCTICIUATH3NPOBAHHBIX,
OTpAaclieBBIX PEKUMOB, KOTOPhIE HE OTPAaHMYMBAIOTCS HAI[MOHATBHBIMU WU PETHO-
HaJIBHBIMU TpaHuiaMu. HanimoHamsHbIe rocyapcTBa O0JIbIINe HE UMEIOT (€CITH BOOOIIe
KOTr1a-JTn00 WMEJTH) MOHOTIOJMH Ha PeryJupoBaHUe TOTO, kKak kommannu (kak THK,
TaKk U MECTHbIE) KOHTPOIHMPYIOTCS U MPHUBIEKAIOTCS K OTBETCTBEHHOCTU. B Teopumn
TPaHCHALMOHAILHOTO MPaBa MOCTYJIUPYETCS MEPEXO]T OT PETYIUPOBAHUS, OPHEHTUPO-
BaHHOI'0 Ha TOCYJapcTBO, K Bce Ooee (parMeHTUPOBAHHON CUCTEME CaMOPETYJIUpPO-
BaHUs CO CTOPOHBI MyOJUYHBIX U YaCTHBIX aKTOPOB.

CornacHo HabmogeHusiM npodeccopa LlymOaHceHa yMHOMKaeTCsi KOJIUYECTBO
MOJIMTUKO-KOHOMHYECKUX CUCTEM, B KOTOPBIX CETOAHS JCHCTBYIOT KOPIIOpAIIUU. DTO

194 I'PAXIAHCKOE ITPABO



Novikova O.V. RUDN Journal of Law. 2023. 27 (1), 181—199

YMHOXKEHHE HOCUT KaK T'€ONOJUTHYECKUM, TaK U MHCTUTYLUUOHAJIBHBIA U MPOLETyp-
HBI XapakTep, TaKk KaKk OHO OOYCJIOBJIEHO PAacTyIIUM YUCIOM MHCTUTYLHOHATbHBIX
CyOBbEeKTOB, OAHKOB, HHCTUTYLIMOHAJIbHBIX MHBECTOPOB, (POHJOBBIX OMPXK U «IKCIEp-
TOKpAaTHi», KOTOPbIE BMEUIMBAIOTCS B TIPOLIECC BHIPAOOTKU M BHEAPEHUS PABUIT KOP-
MOPATUBHOTO yTpaBlieHHs. B 3TOil CBA3M KOpIOpaTHBHOE YNpaBIEHHE CTAaHOBUTCS
MOJIeM ISl TPAHCHAIIMOHATIFHOTO PETyJINPOBaHHS, BMEIIAIOIIETO OJHOBPEMEHHO IPO-
[IECChl TAPMOHU3AINH U KOHKYPEHIIMH, KOHBEPTEeHIINN M JUBEPTEeHIINH MPABOTIOPSI-
koB (Katelouzou & Zumbansen, 2021:41).

Hecmotps Ha TO, 4TO B BeAyIIMX YHUBEPCHUTETAX MHUPA YKEe UMEIOTCSA Kadeapbl
TPaHCHAIMOHAJILHOTO TMpaBa, 0OWJIMEe TEPMHUHOJIOTUN B CBSI3U C JAHHOW KOHIICTIIIEH
TOBOPHT O TOM, YTO OHA HAXOJAMUTCA B CTauu (hopMupoBaHus. TeKyIImii Tan pa3BUTHS
KOHIIETITNH TPAHCHAIMOHAJILHOTO TpaBa CBS3aH C BBIJICIICHUEM OT/ENBbHBIX (hparMeH-
TOB, HHCTUTYTOB U TUCKypcoB. Cpemu HUX: KHOEpPIpaBo, dJIEKTPOHHAS KOMMEPIIUS,
WHBECTUIIMOHHOE TPaBO, TPaHCHAI[MOHAJIBHOE KOPHOpaTHBHOE ympaBiieHue. Ecmu
BEPHYTHCS K YHUBEPCUTETCKOM HOMEHKIIAType I0PUINYECKUX JUCIUILINH, ¢ O0bIeit
YBEPEHHOCTHIO AHOHCUPYETCS HE TOJIBKO TPAHCHALMOHAILHOE, HO M BOSHHUKAIOIIEE Ha
CXO/IHBIX OCHOBAHUSX MEXIYHApOAHOE KOPIOPATUBHOE MPABO.

OnTUMH3M MHOTHX CIIELHAINCTOB «HAa MECTax» MOHSTEH: KOHIIEMIHUI TPaHCHA-
[IMOHAJFHOTO TPaBa, BO3MOXHO, JaeT KIIIOY K MOHUMAHHUIO TEKYIIMX MPOOIeM Kak
B TPAJAMIIMOHHBIX 00IACTAX PETYIUPOBAHUS, TAK U B OTHOCUTEIEHO HOBBIX, CBSI3aHHBIX
C pa3BuTHEM IHU(POBOI SKOHOMHUKH M KHOEPIPOCTPAHCTBA, KOTOPOMY MMMAHEHTHO
npucymia Tpancrpanudnocts. Hanpumep, THK no onpenenenuto npuoGperaroT mpa-
BOCYOBEKTHOCTh B TpaHCHAIIMOHAJBLHOM mpase. J[pyroit mpumep: lex mercatoria
B MUII 1 panee onpeaemsioch 4epe3 COBOKYITHOCTb HOPM H ITPAaBUII HETOCYAapCTBEH-
HOTO TIPOUCXOXKICHHS, PErYIUPYIOIINX YaCTHOIIPABOBbIE OTHOIICHUS B MEKIyHApPOI-
HOM KOMMEpPYECKOM 000pOTE, YTO BCETJa BbI3BIBANIO CIOpHI 0 ero craryce B MUIL.
Bynyun, mo cyTH, «HE3aKOHOPOKICHHBIM peOeHKOM», lex mercatoria oOperaeT
«JIeruTUMHBIIN» craryc B MUII B pycne Teopuil TpaHCHALIMOHAIBHOTO U MSTKOTO
npaBa. bonee Toro, HOpMbI, 3aKJIFOYEHHBIE B YACTHONPABOBBIX YHU(PHUKAIMIX, 3aHU-
MaIoT TJIaBEHCTBYIOIIEE TOJI0KEHNE B cucteme ero uctounnkos (Belov, 2020:60).

3. Coenku ¢ oonamu 6 kanumane Kopnopayuti u lex mercatoria

[Ton BBIBeCcKO# lex mercatoria MHOYKATCSl YaCTHOIIPABOBBIE YHU(DHUKAIIMK B pa3-
JUYHBIX 00J1aCTAX peryjaupoBaHus: lex registrumzl , lex finanziaria??, lex electronica®,

21 Lex registrum npecrapisieTcss GOpMUPYIOIUMCS Ka3yalbHBIM IPABOIOPSIKOM, KOTOPIA MOKET GLITh BbI-
OpaH CTOPOHAMH YaCTHOIIPABOBBIX OTHOIICHUH, MCHONB3YIOMUMHA IS UX peaH3aliy OJI0KICHH-TeXHOIIO0-
ruto” (Shakhnazarov, 2019).

2210 aHanoTuu ¢ [TpuHuKMDaMu MeXXayHapOaHbIX KoMMepUeckux foroBopoB YHIU/IPY A, HazpiBaembiMu «Lex
mercatoria», B MeXIyHapOaHOH MpakTuke GopMHUpyIOTCs [IpHHINTIBI peTynnpoBaHUe TPAHCTPAHUYHBIX OaH-
KOBCKHX pacueTHO-IUIATeKHBIX onepanuii, Ha3eiBaeMble «Lex finanziaria» (Petrova, 2017).

23 O6beKTUBHAS HEOOXOMMMOCTh YHH(DHKAIIMH MOIXO0/I0B K PA3PEIIEHHIO CIOPOB, BOSHUKAOIMX U3 CENOK,
3aKITIOYEHHBIX TIocpeaAcTBOM ceTr MHTepHeT, 00ycinoBuia nossienue lex electronica (informatica) — Tpanc-
HAIMOHAIBHOTO MpaBa IEKTPOHHON TOPTOBJIH, IOJ] KOTOPHIM ITOHMMAETCsI CHCTEMa HOPM MEXTyHapOIHO-
IIPAaBOBOTO XapaKkTepa, PeryINpPYIOMNX OTHOIIEHNS, BO3HUKAIOIIHE B CBSI3H C COBEPIICHHEM TPaHCHAIMOHAb-
HBIX C/ICJIOK B 3JICKTPOHHOM HH(POPMALIMOHHON CpeJie, yCTaHaBIMBaeMasl yYaCTHUKaMH TaKUX OTHOIICHUIT st
BHYTPEHHETO T10JIb30BAHUs M [IPUMEHsIeMast apOuTpaMu TIPH pa3pelieHuH CIIOPOB, BHITEKAIOUINX U3 ITUX OT-
HOIIEHUH C y4eTOM HaMePeHUI CTOPOH M CPaBHUTEIBHO-TIPABOBOTO aHANIN3a, YUUTHIBAIONIET0 TEKYIIIEe COCTO-
stHUe ceprl anekTponHoH Toproiu (Kazachenok, 2014).
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lex constructionis®® u T.m. Takoif 061acTBI0 MOXKET CTaTh U cepa TPAHCTPAHUUHBIX
CIIEJIOK C JIOJSIMU B KanuTase Koprnopanuil. Crerudurka JaHHBIX CAETOK MO0 NpUYUHE
UX «HATPYKEHHOCTW» KOPMOPATUBHBIM DJIEMEHTOM, MO3BOJSET BBIACIUTH UX B OT-
JENbHBIN 10 OTHOIIEHHUIO K TOPTOBBIM OTHOIICHHUSAM TPEAMET PETyTUPOBAHUS U OTHE-
CTH K c(hepe KOpHopaTuBHOTO npasa. [Ipu 3ToM GIM30CTh K TOPTOBBIM OTHOIICHHUSM
Ha/IEJSIeT KYTUTIO-TIPOAAXY TN JMHAMHYHOCTBIO U MHHOBALIMOHHOCTBIO, OJ1aroaapst
KOTOPBIM B 3TOH 00JaCTH KOPHOPATUBHOTO PETYIMPOBAaHUS, BO3MOXHO, 00Jiee SBHO
aKTYaIM3UPYIOTCS TEHACHIINH TUTIOPAIN3AUN UCTOYHUKOB M (pOpM peryiampoBaHus,
OTMeueHHbIE B 0ojiee 00IIeM KITIoUe B paMKax TeOPUH TPAHCHAIIMOHAIBHOTO MPaBa.

Wnctpymenrtapuit MUII u ero «macsinkay lex mercatoria mpezcrasisieTcs: 6osee
OJM3KUM JUTSl TPAHCTPAHUYHBIX KOPIOPATUBHBIX OTHOIIEHHH B chepe CIACNOK 10 MPH-
oOpeTeHuto gonei B koprnopamusix. Pa3surue lex mercatoria 1o myTH BeIIEIECHHUS «OT-
pacneit» («aBaTapok») MpeACTaBIsIeT YA00HYI0 popMy it (parMeHTUPOBAHUS MaTe-
pHana He B COOTBETCTBUU C OOIIENPUHATHIMHU OTPACISIMH, @ B COOTBETCTBHHU CO CTICIH-
(UKOI YaCTHONPABOBHIX OTHOIIEHWH, PEryJHpOBaHHE KOTOPBIX KOHTYpUPYETCS BO-
KPYT T€X WM MHBIX aKTyaJIN3UPYIOUIMXCS MHCTUTYTOB. Tak, 1 lex mercatoria yxe
JTaBHO OTMEYEHA TEHICHIIUsI CAaMOPETyJINPOBaHUs Y4aCTHUKOB Uepe3 CTaH1apTU3aLIUI0
JIOTOBOPOB MEXy HUMH. B 001acTi KOpIopaTHBHBIX CIEIOK OHA MPHOOpETaeT HOBOE
3By4aHue — lex corporatoria.

B mone3y BbeneHus lex corporatoria B OTHAENBHYIO COCTaBISIONIyIO lex
mercatoria MO>KHO ITPUBECTH CJIETYIONINE apTyMEHTHI:

1) crieru¢mka cyOBEKTOB PETYJIMPOBAHUSA, B TOM YHCie (MOMHMO TOCYIapCTBa)
Oanku, OupxH, KpayA(aHIUHTOBbIC TUIATGOPMBI M BEHUYPHBIC aKCeIepaTOPhl, MEX-
JYHapOJHbIE MPAaBUTEILCTBCHHBIC U HEMPABUTEIILCTBEHHBIC OPraHU3aIlNM, a TAKKE
camu THK;

2) cnerduka npeaMera peryJInpoBaHus: KOPHOPAaTHBHBIE OTHOLICHUS BO BCEM
UX MHOTOOOpa3suH M pacUIMpPSIIONIEeMCs] IOHUMaHUY, B TOM YHCJIe B paMKaX TpaHCHa-
[IUOHAJILHBIX KBa3UKOPIOpaTUBHBIX CTPYKTYp U THK;

3) crienuduka NCTOYHUKOB PETYIUPOBAHMS: BO3pACTAIONIas POJIb KOJEKCOB KOP-
MOPATHBHOTO TIOBEJICHHS M YIIPABJICHHSI, THIIOBBIX JOTOBOPOB, MEKIYHAPOIHBIX OOBI-
YaeB ¥ CTaHJAPTOB C/EJIOK C JOJSIMU B KallUTaJle KOPIOPAIUi B YCIOBUAX TI00amu3a-
UM JEATEIFHOCTH KOPIIOpAlMid M KBA3UKOPIIOPAIMKA U OTCYTCTBHUS COOTBETCTBYIO-
Ier0 YHU(HUIIMPOBAHHOTO MEXKAYHAPOTHOTO M\WJIH HAIIMOHATIBHOTO PETyIMPOBAHHUS.

3akiaoueHnue

SAFE, SPAC, xpayadanaunr, OUp>KU A YaCTHBIX KOMIIAHUK OMOCPEIYIOT
co3/1aHue TUOPHUIHBIX KBa3MKOPIMOPATUBHBIX H/WIM KBAa3UIMyOJIUYHBIX CTPYKTYp, IO-
sIBJICHHE KOTOPBIX MOCTABWIIO LIETBIA psasl BOpocoB. COBEPIICHCTBOBAHUE PETYJIHPO-
BaHUS B pacCMAaTPUBAEMBIX OOJACTIX YXKe ceddac SBISETCS OMHOM M3 aKTyaJbHBIX

24 Lex constructionis — OCHOBHO# HCTOYHHK PETYIMPOBAHMS J0TOBOPA CTPOMTEILHOTO TOAPAIA B MEXK Ty Ha-
poaHOM yacTHOM mpaBe. Lex constructionis npeacTasiseT co00i HErOCyIapCTBEHHOE PEryTHPOBAHUE MEXKIY-
HapOIHOI MHBECTUIIMOHHO-CTPOUTENIHLHON ICSITEIbHOCTH, CUCTEMaTH3Upyollee 00blYan U HanboJee pacipo-
CTpaHEHHBIE YCIOBHS MEXIYHAPOIHBIX CTPOUTENbHBIX KOHTPAKTOB (THIIOBbIE KOHTPAKTHI, TPABOBBIE PYKO-
BozctBa) (Novoselov, 2014).
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3aja4 B MOBECTKE JHsS TOCYAapCTBEHHBIX M YaCTHOIMPABOBBIX perymsropoB CIIIA,
EBpomnsl u Poccun.

[TpoGnemsbl opopMiIeHHs BEHIYPHBIX M KpayIHHBECTUIIHOHHBIX C/IEJIOK Ha ame-
PHKAHCKOM PBIHKE, aKI[EHTHI EBPOIIEHCKOTr0 PEeryJIMpoBaHus B JaHHOI 00IacTH, mep-
BbI€ MIOJIXO/IbI K PerjJaMeHTallii KOPIOPAaTUBHBIX OTHOLLIEHUH B cTpyKTypax co SPAC
SBIISIOTCSI XOPOIIEH MILTIOCTpAaLMell AUIEMMBI PEryiIsITopa: HaXO0AUTh OaJaHC MEXITy
CTUMYJUPOBAHNEM Pa3BUTHUSA KOMMEPUYECKOr0 000pOTa U 3aIIUTONH HHTEPECOB OTAEIb-
HBIX TPYMII €r0 YYaCTHUKOB CTAHOBHUTCA Bce cloxkHee. Kpome Toro, oTHocuTenbHAs
JIETKOCTD TOSIBJICHUS KBA3UKOPIOPANUH, a Terepb U KBa3UITyOJIUYHBIX CTPYKTYpP J0-
MOJTHSIETCS U JIETKOCTBIO MX JIMKBHUIAIMK WK TpaHchopmaru B uHble popmbl. CKo-
pPOCTh TaKOW TpaHC(POPMALUHU BBIIIE CKOPOCTH COBEPIICHCTBOBAHUS HOPMAaTHBHOMN
cepbl, KOTOpas, B CBOIO 0YEPEIb, IBONIOLUOHUPYET B CTOPOHY YCIOKHEHHS MaTUTPBI
MCTOYHHMKOB U (POPM 3aKpPEIICHUS] COOTBETCTBYIOIINX HOPM.

Bo Bcex paccMOTpeHHBIX IpuMepax (GoKyc ympaBieHHs! pHCKaMH CIBUTAeTCs B
MOJIb3y MHCTPYMEHTOB BHE c(epbl KOPIOPATHBHOTO PETYJIHMPOBAHUS, YTO JIMIIAET
YYaCTHHKOB BO3MOKHOCTH MIPUOETHYTh K CPEACTBAM KOPHOPAaTHBHOW 3amuThl. OcTa-
€TCsI OTKPBITHIM BOITPOC, KAKUM 00pa30M B HOBBIX KOPIIOPATUBHBIX CTPYKTYpax OyaeT
pemaTbCsi are’Tckas mpodiieMa, B TOM YHCIIe B OTCYTCTBHE (DHIyIMApHBIX 00s13a-
TEJIBCTB 110 OTHOIIEHUIO K KPEAUTOPaM.

B3peiBHOI pocT rHOpUIHBIX CTPYKTYP (DOPMHUPYET HOBBIE 00JIACTH Pa3BUTHSA ITpa-
BOBOT'O PETYJMPOBAHUS MPU OTKa3e OT AMXOTOMHUH MSITKOTO M JKECTKOro mpasa. Ha
npUMepe MPOLECCOB CTAHIAPTU3AIMH YCIOBUH TPAaHCTPAHUYHBIX CICIIOK C JIOJSIMH
KOpHOpaIyii MpeICTaBIsIeTCs] BOSMOXHBIM OTCIIEANUTH MPOIece TpaHC(HOPMaIK Kop-
MOPAaTHBHOTO PETYIMPOBaHUs. PacTeT 3HaUeHNe YacTHONPABOBBIX YHHU(UKAIMH, pa3-
BUBAETCSI TEOPETHYECKUI anmapaTr Ha 0a3e KOHLEMIUH TPAaHCHAIMOHAIBHOTO IIpaBa,
(bopMHpYIOTCSl €ro MOJACHCTEMBI, OJJHOH U3 KOTOPBIX MOXKET CTaTh lex corporatoria.
Cpenu 3amau lex corporatoria — (opMHUpOBaHHE CTaHIAPTOB U 00bIUaeB B 00JacTH
KOPITOPaTUBHBIX (PMHAHCOB KaK HOPMAaTHUBHON OCHOBBI (PYHKIITMOHUPOBAHHUS PACCMOT-
PEHHBIX BBIIIE THOPUAHBIX CTPYKTYP.
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Abstract. Is devoted to the study of the legal phenomenon of punishment from the perspective of
the general theory of law. It argues the need for an integrated approach to identifying the most important
characteristics of punishment, considering its historical roots, etymology of the term and development
trends. Relying on dialectical methodology, the author examines the prerequisites for the formation of the
social institution of punishment, starting with the emergence of the first taboo and/or prohibitions. The
conclusion determines the universal nature of the phenomenon of punishment, which applies to any
negative sanctions implemented as measures of legal responsibility in both public and private law. The
work substantiates an increased relevance of the issue of adequate understanding of legal punishment in
national and international law. Three groups of interaction of punishment with other legal phenomena
(means) are differentiated; they are interaction with similar phenomena that include punishment (group
1), interaction with phenomena that functionally contribute to the consolidation and implementation of
punishment (group 2) and interaction with phenomena that have an auxiliary effect on consolidation and
implementation of punishment (group 3). The lack of consistency (unified strategy) in law-making and
law enforcement decisions in relation to the system of punishments and its dynamics have been
demonstrated. The institutional features of the system of punishments in the Russian Federation, subject
to a general theoretical analysis, have been determined. Approaches to the definition of the legal meaning
of impunity as an independent category of jurisprudence are considered. The author gives his point of
view on the issue of the forms and content of impunity and substantiates the need for its further study. In
addition to domestic and foreign doctrinal and reference publications, the provisions of international legal
acts, national legislation and materials of judicial practice are used as a source base. The author formulates
proposals regarding the directions for further research of the category punishment in the general theory
of law.
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Haka3aHue kak 06 beKT Hay4HbIX UCCIeAOBaHUN:
npoo6nemMbl U NepcnekTUBbI

N.A. Ky3pmun'“' >4

UpkyTckuil ropuandeckuiit ”HCTUTYT ((prutian) YHUBEPCUTETa IPOKYPATYPhI
Poccuiickoit @enepanuu, e. Upxkymck, Poccutickas Dedepayus
DA grafik-87@mail.ru

AnHoTanus. VccnenoBan npaBoBoit (peHOMEH Haka3aHUs ¢ MO3UIUHK 00IIel TeOpHH IpaBa. Apry-
MCHTHUPYETCA HOTpeGHOCTB B KOMIIJICKCHOM ITOAXOJ€ K BBIABIICHUIO BaKHEHIIINX XapaKTCPUCTUK HaKa-
3aHHS C YYETOM €ro MCTOPHYECKHX KOpHEH, STMMOJOTHH CaMOro TepMUHA W TEHICHIMH pPa3BHTHI.
OHI/IpaﬂCB Ha TUAJICKTUYCCKYIO0 METOAOJIOTUIO, ABTOP pacCMaTprBaCT MPEAIIOCBIIKA CTAHOBJICHUS COLIN-
QIBHOTO MHCTHTYTA HaKa3aHWs, HAUMHAs C BOSHUKHOBEHHS TIEPBBIX 3aIpeToB «Taly». JlemaeTcs BEIBOJ
00 yHHBEpcaIbHOM XapakTepe ()eHOMEHa «HaKa3aHHe», KOTOPBIH MPUMEHSETCs K JIF00BIM HEeraTHBHBIM
CaHKIMSAM, PEaNT3yeMbIM IIPU BO3JIOKCHUH Mep IOPUANIECKOI OTBETCTBEHHOCTH KaK B ITyOINYHOM, TaK
1 B 4aCTHOM IIpaBe. O6OCHOBLIBaeTC$I TIOBBILICHHASA AKTYaJIbHOCTH l'[pO6J'ICMBI aICKBAaTHOT'O OCMBICJICHHUA
MPaBOBOTO HaKa3aHMS B HAIIMOHATEHOM M MeXIyHapoIHOM mpase. nddepeHIMpoBaHbl TPH TPYIIIEI
B3aMMOJICHCTBIH HaKa3aHMS C HHBIMH IIPAaBOBBIMHU SABICHHAMH (CPEACTBAMM): C OTM3KUMH SBICHHUAMH,
BKJIIOYAIOMIMMH B ceOst Hakaszanue (1 rpymma); ¢ sIBICHHSMH, (DYyHKIMOHAIBEHO CIIOCOOCTBYIOIIMMH
3aKpeIUICHNI0 M pean3alii Haka3aHus (2 Tpymma); ¢ SBICHUSIMH, OKa3bIBAIOMIIMHI BCIIOMOTATEIbHBIH
3(dexT Ha 3akpeluleHHe U peanu3anuio HakasaHus (3 rpymmna). IIporeMOHCTpHUpPOBAHO OTCYTCTBHE
HOCTIEIOBATENbHOCTH (€IMHON CTPAaTETWH) B IPABOTBOPUCCKUX W MPABONPUMEHHUTENBHBIX PEIICHUSIX
HNPUMEHHUTENIBHO K CHCTeMe Haka3aHWil U ee AuHamMuke. OnpenesieHbl HHCTUTYIHOHAIBHBIE OCOOCHHOCTH
cucTeMbl HakaszaHuii B Poccuiickoit denepaliuu, KOTOPbIC CIEAYET MOABEPTHYTh O0LIECTEOPETHICCKOMY
aHanu3y. PaccMOTpPEHBI MOXO/BI K OIPE/ICTICHHIO TPABOBOTO 3HAUYCHNUS OE3HAKA3aHHOCTH KaK CaMOCTOs-
TENBHON KaTerOpuH IOpPHUCIpyAeHINH. [IpHBOIUTCA aBTOpCcKas TOUKa 3peHMs Mo Bompocy o (opmax
U COJIep)KaHUN Oe3HAKa3aHHOCTH, 0OOCHOBBIBACTCS IIOTPEOHOCTH B e¢ JajbHEeHIIeM U3yueHUH. B kade-
CTBE HCTOYHHKOBOW 0a3bl, TIOMIMO OTEUYECTBEHHBIX M 3apyOeKHBIX JOKTPHHAIBHBIX H CIIPABOYHBIX
W3/IaHUH, HCIIONB30BaHb! MOJOKEHUS MEXKITyHapOIHBIX IIPABOBBIX AaKTOB, HAIIMOHAIBEHOTO 3aKOHOMA-
TeNbCTBA M MaTepuanbl cyaeOHoi mpakTHkd. CHOpMynTHpOBaHBI aBTOPCKHE MPEITOKEHUS OTHOCH-
TEJILHO HAMPABJICHUH JabHEHINICTO UCCISA0BAHNS KaTETOPHU «HaKa3aHUE» B OOIICH TeOpUH IpaBa.

KaroueBnle cioBa: 3amper, CaHKIWH, IOpUAMYEcKas OTBETCTBCHHOCTb, HaKa3aHUE, CHCTEMa
HaKa3aHUH, 6e3HaKa3aHHOCTh, TEHCHIINH Pa3BUTHS, HHCTUTYLIHOHAIBHOCTD

KonpankT uaTepecoB. ABTOp 3asBIsieT 00 OTCYTCTBUH KOH(INKTAa HHTEPECOB.

Hama nocmynnenus 6 peoaxyuio: 28 anpens 2022 .
Jlama npunamus k neuamu: 15 aneaps 2023 2.
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Introduction

The history of mankind is invariably accompanied by the processes of
emergence, formation and improvement of methods and means of social regulation.
Based on myths, beliefs and other irrational forms of social consciousness,
mononorms regulated the simplest interactions between primitive people and their
collectives, further disintegrating into ordinary and religious norms, norms of
primitive morality, etc. The most serious and demanding to the behavior of people
were so-called faboos, defined by V.I. Dal’ explanatory dictionary as characteristic
of the savages of Oceania prohibitions imposed on certain actions; covenants and
arcane rites.

Theoretical framework

The dictionary by S.A. Kuznetsov indicates the Polynesian origin of this term,
which means “a ban imposed on any action, word, object, violation of which (due to
superstitious beliefs) is punished by supernatural forces; something forbidden that
cannot be influenced in any way”'. A similar interpretation of the “taboo” concept is
given by S.I. Ozhegov and N.Y. Shvedova’. Taboos could be associated with
prohibitions against touching “things of spirits”, arguing with shamans, being
involved in incest, staying in sacred or cursed places, and many others. Initially, the
taboo system had sacred roots, but its transformations are associated with the gradual
strengthening of social foundations. Thus, V.V. Bocharov assumes that fear as a
source of norm/taboo “generates emotional experiences in the human psyche forming
the main component of the ‘power of tradition’” (Bocharov, 2017:111).

By outlining the waypoints of qualitative improvement of taboos and raising the
issue of development directions of the relevant ‘“negative methodology”,
V.A. Yelchaninov concluded that the taboo system served as the basis for the
formation of social prohibitions needed by society (Elchaninov, 2015:20—21).
R.A. Kryuchkov believes that “taboos” are designed to protect people from the danger
of risks and are often used in the context of the rhetoric of accusations and promises
of retribution to bind an individual with a network of social obligations. The
researcher asserts that the legal forms of fixing risk phenomena have evolved from
simple prohibitions (taboo and sin) to more flexible variations suitable for use in legal
regulation (Kryuchkov, 2015: 135—137).

! Kuznetsov, S.A. (ed.). (2000) Big explanatory dictionary of the Russian language. Saint Petersburg, Norint
Publ. (in Russian).

2 Ozhegov, S.I. & Shvedova, N.Yu. (2006) Explanatory dictionary of the Russian language: 80,000 words and
phraseological expressions. 4th ed. Moscow, A TEMP Publ. (in Russian).
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Subsequent studies allow to reveal the immanent relationship between the
prohibition factor (taboo) and consequence of its non—compliance, i.e., punishment.
The hypothetical existence of punishment for violating the ban and potential
possibility for its application form the most important incentive to correct behavior
in accordance with the established norm and abstinence. This feeling of fear of
punishment (inevitable punishment) finds its response even at the level of a primitive
ideological position. As Z. Freud correctly noted, here “we are talking about a number
of restrictions to which these primitive peoples are subjected: one thing or another is
forbidden for some unknown reason, and it does not occur to them to think about it:
they submit to this as something self-evident and are convinced that violation itself
will entail the most severe punishment” (Freud, 1923:7).

The above suggests that the effectiveness of the first decrees in the form of
taboos largely depends on the sanctions that ensure them — inevitable and severe
punishments that encourage compliance with protected rules of behavior. Having
systematized and summarized significant material on beliefs, religions and folk
customs in different parts of the Earth, D.D. Fraser paid special attention to the
retrospective analysis of social prohibitions and taboos. He suggested that the fear of
punishment and inevitable harmful consequences created a sense of danger and
traditionally preceded the observance of prohibitions. Punishments for taboo
violations were primarily of a “mysterious nature”; they were punishments imposed
on a person by unknown forces (spirits, deities, etc.). They could be associated with
problems concerning life or health (deformity, serious illness or even death), soul
(possession, loss of soul, etc.), property (loss of home, loss of magical power by
talismans, etc.), good luck in business (poor fishing for a long period of time, bad
luck in hunting, etc.) and other circumstances. Punishments in the form of stoning,
deprivation of food, loss of civil rights (status) had a more pronounced social nature
for committing acts “objectionable” to higher powers (Frezer, 2001:263—351).

Based on the trends in the development of society, methods and means of social
regulation, A.R. Radcliffe-Brown argued that “law, morality and religion are three
ways of regulating human behavior; they complement each other in different types of
societies and are combined with each other in different ways. For the law there are
legal sanctions, for morality there are sanctions of public opinion and conscience, for
religion there are religious sanctions” (Radcliffe-Brown, 2001:201).

The general social system of punishment is an invariable companion of human
existence which partially receives its legal formalization in the rules of law, law
enforcement acts, as well as in the legal status of violators. The prerequisites, real
action and consequences of the implementation of the institution of punishment in
law also affect philosophical, economic, political, psychological, ideological and
many other spheres where punishment reveals its presence and, in the aggregate of
contexts, demonstrates its own effectiveness or inefficiency.

While welcoming the achievement of global justice through the imposition of
punishment on accomplices of the fascist regime following the Nuremberg trials in
1945, we must bitterly state the arbitrary and politically biased use of the institution
of punishments in the XXI century, when unfair international sanctions against
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Russia and Russian citizens acquired the character of discrimination and genocide.
Thus, a special military operation conducted by the Russian Federation to protect
citizens of the Donetsk and Lugansk People’s Republics against the Ukrainian
political regime (which de facto fell under the external control of certain countries
and neo-Nazi groups and lost, due to this, its sovereignty) served as the formal basis
for imposing the most extensive international and intra-national legal sanctions on
the state in recent years®. The subsequent massive anti—Russian illegal actions in
various countries, which have the form of punishment but in fact are illegal coercion,
force us to turn to the basics of the theory of punishment once again and rethink them
at a conceptually new level. It is obvious that the widespread dismissals of Russian
citizens working abroad, expulsion of Russian students from foreign universities,
suspension of athletes from international competitions (etc.), which are motivated
only by belonging to the state and ethnic group, fundamentally contradict the Charter
of the United Nations and the provisions of all interstate treaties and agreements in
the field of rights and freedoms of a person and a citizen.

Lithuania’s self—imposed blocking of transit traffic between the main territory
of Russia and its enclave, the Kaliningrad Region, initiated in the second half of June
2022, motivated by the “support” of European Union sanctions to the detriment of
bilateral agreements, has created threats to more than a million citizens of our country
living (or staying) in the region. The unilateral exclusion of Russia from international
organizations (councils, commissions) that protect the rights and freedoms of citizens
is a heavy blow to the foundations of planetary security in all its manifestations. Such
“punishment” does not bring anything into social reality except destructive
transformations that ruin interethnic communications at all levels.

The domestic organization of the system of legal punishment in Russia and many
other countries also demonstrates similar problems associated with the lack of a
unified concept of law-making and law enforcement decisions. As a result, there are
difficulties in distinguishing the grounds for punishment application in different
branches of law, opportunities to avoid unpunishment, inconsistent application of
penalties, including those contrary to the principles of law, defects in proceedings
and others. To overcome such negative circumstances, it is essential to create and
justify a conceptual model of punishment that will allow to put together all the
necessary elements of the legal matter and investigate them in the manner
understandable for the perception of representatives of industry knowledge and
practitioners.

Since punishment is a form of state coercion, its execution determines the nature
of the main method of legal regulation — imperative, assuming inequality of subjects
of legal relations. However, this does not exclude the use of other methods of legal
regulation — dispositive, incentive, etc. (Komarov, 2022:374).

Taking into account the social problems of punishment as a mandatory means of
social regulation, this study will attempt to consider this phenomenon as an object of

3 Egorov, L. 13 answers to questions about the reasons for the special operation in Ukraine. Rossiyskaya Gazeta,
23th March 2022. (in Russian).
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legal research from the perspective of its essence, systemic challenges and prospects
for the theory of law. Achieving this goal requires a broad methodology and varied
tools, application of special and private scientific techniques on a par with general
scientific ones. Normative sources, judicial practice and a variety of scientific
literature of subject and interdisciplinary orientation allowed us to substantiate the
author’s hypothesis regarding the specific and understudied properties of punishment
that need qualitative elaboration at the general theoretical level.

Concept and institutionality of punishment in law

Punishment is one of the core legal categories that receive their registration in
legislation and find manifestation in legal practice; it becomes the subject of scientific
discussions and debates in the context of private theories of legal responsibility, legal
regulation, implementation of law, legality and law and order.

In the dictionary of V.I. Dal’, punishment correlates with the imposition of a
penalty, retribution, recovery for damage®*. Dictionaries edited by D.V. Dmitriev® and
A.P. Evgeneva® characterize punishment as a special measure of influence applied to
a person guilty of committing an offense. D.N. Ushakov’ in his dictionary
understands punishment as a penalty imposed by those who have the right, power or
force on someone who has committed a crime or misdemeanor.

A similar definition is offered in the dictionaries of S.A. Kuznetsov®,
S.I. Ozhegov and N.Yu. Shvedova’. According to the author of another dictionary
A.A. Shushkov, to punish means “to take certain measures in relation to someone
who has committed an ill act, crime, etc.”!’. Encyclopedia Britannica reveals the
content of punishment in law (punishment) through “infliction of some kind of pain
or loss upon person for a misdeed (i.e., the transgression of a law or command);
punishment may take various forms™'!. According to the authors of the New World
Encyclopedia international project, punishment manifests itself in the practice of

4Dal’, V.I. (2006) Explanatory dictionary of the living Great Russian language. Vol. 2. In: Filippov, A.N. (ed.).
Moscow, RIPOL classic Publ. (in Russian); Dal’, V.1. (2006) Explanatory dictionary of the living Great Russian
language. Vol. 4. In: Filippov, A.N. (ed.). Moscow, RIPOL classic Publ. (in Russian).

5> Dmitriev, D.V. (2003) Explanatory dictionary of the Russian language: About 7,000 entries: Over
35,000 meanings: Over 70,000 illustrative examples. Moscow, Astrel Publ. (in Russian).

¢ Evgenieva, A.P. (1986) Dictionary of the Russian language (Vol. 2, 3rd ed.). Moscow, Russian language.
(in Russian).

7 Ushakov, D.N. (2013) Explanatory dictionary of the modern Russian language: 100,000 words and phrases.
Moscow, Adelant Publ. (in Russian).

8 Kuznetsov, S.A. (ed.). (2000) Big explanatory dictionary of the Russian language. Saint Petersburg, Norint
Publ. (in Russian).

9 Ozhegov, S.I. & Shvedova, N.Yu. (2006) Explanatory dictionary of the Russian language: 80,000 words and
phraseological expressions. 4th ed. Moscow, A TEMP Publ. (in Russian).

10 Shushkov, A.A. (2008) Explanatory and conceptual dictionary of the Russian language: 600 semantic groups:
about 16500 words and set expressions. Moscow, AST Publ.

' Clarke D.C. et al. Punishment. Encyclopedia Britannica. 22nd December 2021. Available at:
https://www.britannica.com/topic/punishment Available at: https://www.britannica.com/topic/punishment
[Accessed 14th July 2022].
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“imposing something unpleasant on a person as a response to some unwanted or
immoral behavior or disobedience they have dislayed”. From the standpoint of law,
punishment is “an authorized imposition of deprivations for a guilty act, removal of
something valued or infliction of something unpleasant or painful on the person being
punished”!?.

It is obvious that dictionary entries in the interpretation of the main features of
punishment reveal some unity in three fundamental points: 1) punishment is
associated with adverse consequences; 2) punishment is imposed for violation; 3) it
is not anyone who can impose (inflict) punishment, but a certain entity endowed with
such a right. Combining these features, we get the following definition of
punishment: a sanction, whereby a violator of social norms undergoes certain
deprivation (adverse consequences) imposed by an authorized entity.

This definition is well correlated with the official legal positions of the
Constitutional Court of the Russian Federation (hereinafter referred to as the
Constitutional Court of the Russian Federation), where punishment is traditionally
considered as a measure of responsibility established by the state for the commission
of an offense (for example, in Resolution No. 5-P of March 07, 2017).

S.N. Borisov and A.S. Goryainova, noting that the problem of punishment is not
only a practical, but also a theoretical issue, suggest a dynamic change in
understanding punishment in concrete historical circumstances. In their opinion,
punishment is good for the victim, the family, the deity, society and the offender
himself (Borisov & Goryainova, 2019:40).

A.P. Kuznetsov and S.I. Kurdyukov believe that the institution of punishment
occupies a special place among other legal institutions, since its target is restoration
of social justice, correction of violators and prevention of offenses. Achieving the set
goals allows to get a socially useful result, determine the permissible limits of the use
of state coercion, identify areas for strengthening the rule of law, improve the system
of punishment and, in general, increase the effectiveness of the institution of
punishment (Kuznetsov & Kurdyukov, 2019:4).

A.S. Morin, thinking about the purpose and cycles of legal punishment in the
production and consumption society, concludes that punishment in modern society is
a method of correcting the gaps in social harmony. Moreover, punishment allows to
identify the interrelationships of various elements of the repressive mechanism and
define it as a means of establishing (perpetuating) inequality among people.
Punishment is used by the State to create social order and can be used to control the
life of an offender or a minority, which allows maintaining the status quo of society
and preventing the minority class from threatening the hegemony of the dominant
group (Maureen, 2020).

Some rooted in jurisprudence views proceed from understanding punishment as
a legal structure of the public law system (primarily criminal and administrative)
calling similar legal structures in private law negative sanctions or liability measures.

12 Punishment. New World Encyclopedia. Available at: https://www.newworldencyclopedia.org/entry/
Punishment [Accessed 14th July 2022].
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In international law, punishment is commonly referred to as negative sanctions
against individuals who commit international crimes or crimes of an international
nature (Stromov, 2016:216—224), while appropriate measures against States and
international organizations are usually called measures of international legal
responsibility or international legal sanctions or legal consequences (Resolution of
the United Nations General Assembly No. 56/83 of December 12, 2001; Text of the
draft articles on responsibility of international organizations provisionally adopted by
the Commission: Official Records Sixty-third Session Supplement No. 10 (A/63/10)).
Contrary to the indicated position, A.S. Rodionova attempts to formulate the
definition of “legal punishment” as a special means of legal restriction, which is
applied in a special procedural order for an offense committed at one of the stages of
the implementation of legal responsibility for general and private prevention, as well
as correction of the offense (Rodionova, 2010:19—20).

The functional purpose of punishment is convincingly formulated by S.S.
Alekseev, who considers this phenomenon together with other protective legal
means, as a carrier of “the force that is inherent in state-power coercion.” These
protective means create a kind of shield protecting society from undesirable (harmful,
dangerous) behavior in the “legal duties — responsibility” system. Thus, it is
assumed that certain behavior is excluded from the life of society, or (if it does occur)
minimizes adverse consequences, making amends for harm and preventing its
occurrence in the future. Punishment, along with other essential elements of legal
force, characterizes its own value of law and dignity of the legal form, including
mandatory normativity, clear fixation of prohibited behavior and measures of
responsibility, as well as their security with state coercion, presence of procedural
forms that guarantee the interests of various persons (Alekseev, 1995:170—172).

S. Raponi asserts that without a sovereign power that is able to enforce contracts
under threat of punishment, people will always find good reasons to violate
agreements and the rights of others if it suits their interests and when they can get
away with it without sensitive consequences. At the same time, this opinion is based
on the position of T. Hobbes, indicated in the work “Leviathan”. The philosopher
argues that it is impossible to oblige someone to do something contrary to his/her
interests. And if a contract is concluded, then it will be irrational to fulfill it without
a real guarantee of reciprocal performance. The threat of punishment gives everyone
a reason to obey and creates confidence that others will follow the agreements
concluded (Raponi, 2015:42).

We note the universal nature of punishment and find essential to improve and
expand the proposed theoretical approaches to understanding this phenomenon. In
particular, it seems reasonable:

— to recognize the possibility of imposing punishment both for violating
prohibitions and for non-fulfillment of active duties (prohibition of inaction),

— to extend the term “punishment” to the forms of realization of any types of
public and private legal responsibility, overcoming its artificial limitation by criminal
and administrative legal relations,
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— to take into account the inextricable dialectical connection between legal
responsibility and punishment, expressed in their interpenetration and
interdependence,

— to recognize punishment as the main form of realization of legal
responsibility with specific characteristics and socio-legal impact,

— to take the punitive function of punishment as not the one and only and not
always the main one, taking into account various branches of law and regulated
relations,

— to additionally describe the causal relationship between punishment and
illegal behavior, revealing the necessary information from the social circumstances
that have developed in connection with the commission of illegal actions,

— to correlate the relationship of punishment to other coercive measures,
including measures of legal responsibility, prevention, protection and security,

— to evaluate the methodology of research and methods of imposing
punishments from the position of their social adequacy and applicability,

— 1in general, to audit the existing scientific views in the field of the emerging
theory of punishments and contribute to the development of its conceptual provisions.

The qualitative development of the institution of punishment and its application
is associated with an increase in the level of law-making and law enforcement
techniques with an emphasis on the rules of social adequacy. Punishment should be
neither excessively harsh nor excessively soft. Administrative discretion in the
establishment of punishment should be limited in such a way as to reduce the risks of
corrupt behavior and negligent attitude to their duties for those imposing penalties.
At the same time, the sentencing procedure should ensure the possibility of prompt
and comprehensive consideration of cases arising from violations, including equality
of all participants in the process while respecting the presumption of innocence. The
goal setting regarding legal consolidation and implementation of the norms of the
institution of punishments also needs to be clarified. The main goal of combating
punishment must be correlated with the goal of ensuring the necessary security for
the state, society and individual. The danger of a single crime often does not go to
any comparison with socially massive administrative offenses that have a destructive
effect on public relations. In the end, it is not the fact of punishment itself that is
important (its appointment and departure, fixation in official legal reporting and
statistics), but the social result that is achieved by sanctioning the offender and the
social ties violated by it. Thus, the factors of political bias, revenge, discrimination
(including genocide), indifference and a number of other “human vices” should be
“eradicated” from the targets of punishment, which, refracted through the
consciousness of the lawmaker (law enforcement officer), are able to transfer
punishment from the category of useful legal means to the status of harmful. As
correctly indicated by the Constitutional Court of the Russian Federation in the ruling
No. 1817-0 of September 18, 2014 “It is not punishment at any cost, but the rights
and freedoms of man and citizen that determine the meaning, content and application
of laws ... as follows from Article 18 of the Constitution of the Russian Federation”.
The relevant provisions should be introduced into the structure of educational
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standards (programs) of legal and similar fields of study and taken into account during
organization and implementation of any measures aimed at enhancing legal culture
and legal awareness of population.

Being initially legal, the category of “punishment” in law affects a whole layer
of reality, has both objective (social) and subjective (psychological, mental) content
that must be considered. From the point of view of instrumental theory of punishment
in law, these are deprivations fixed in legal norms that can be applied by authorized
entities to persons committing illegal acts and that form additional obligations for the
latter to undergo appropriate compulsory deprivations. The question of whether to
consider punishment as an institution of law (a system of norms), or as a form of
realizing responsibility in a specific legal relationship, should be solved based on the
set of research or practice-oriented goals.

Connection of punishment with other legal categories

The independence of punishment in the system of legal phenomena is
determined by the presence of multiple connections and interactions between various
elements of this system. We take the unconditional interactions with the largest legal
entities (legal system, body of laws, system of legal regulation, etc.) inherently as a
necessary foundation for assessing the direct and inverse links of punishment with
legal phenomena of a more private order. So, we propose to differentiate the
corresponding links into three groups:

— the first group: coherence with the closest legal phenomena that
organizationally include punishment (state coercion, legal liability, protective legal
regime, etc.),

— the second group: coherence with legal phenomena that functionally
contribute to consolidation and implementation of punishment (legal norms, acts of
duty, acts of law, legal relations, etc.),

— the third group: coherence with legal phenomena that have an auxiliary effect
on consolidation and implementation of punishment (legal culture, legal awareness,
legal education, etc.).

Coherence with the first group is of particular importance for understanding the
essence of punishment, which is an integral part of the relevant legal phenomena.
Thus, any punishment has a coercive potential, the implementation of which at the
level of individual legal regulation may be inevitable and/or eventual. For example,
all criminal punishments are implemented exclusively in a compulsory form, while
individual tax, civil law and some other punishments (sanctions) can be carried out
in a voluntary form, through independent actions of the violator to fulfill his/her
obligation by paying a tax sanction, contractual penalty, etc.

The Constitutional Court of the Russian Federation, in its Decision No. 6-P of
February 06, 2018, indicates that tax enforcement measures may have a punitive
nature, being measures of legal responsibility (punishment). As early as in Resolution
No. 115 of July 15, 1999, it formulated the legal position that fines are punitive in
nature and are a punishment for a tax offense that is, for an unlawful guilty act
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provided for by law, committed intentionally or by negligence. Paragraph 1 of Article
104 of the Tax Code of the Russian Federation No. 146-FZ of July 31, 1998 contains
a provision on the obligation of a tax authority to offer a person held liable for
committing a tax offense to voluntarily pay the amount of tax sanction. This leads to
an unambiguous conclusion that there are cases when punishment can be
implemented in a voluntary form.

With regard to civil liability, the supreme constitutional control body clarified
that the general legal provisions including public liability are also applicable “to civil
liability regulation to the extent that punitive sanctions established by the legislator
by their nature also perform the public function of prevention” (Constitutional Court
of the Russian Federation Resolution No. 28-P of December 13, 2016). Concerning
civil liability for violations in the field of intellectual property, it was established that
the amount of the latter may exceed the limit of admissibility (justice, equality) and
lead to a deviation from Article 21 of the Russian Constitution of December 12, 1993
regarding the prohibition of punishments degrading human dignity (Resolution No.
28 of December 13, 2016-P, No. 40-P of July 24, 2020). Forfeiture to the state of
property belonging to an employee and/or members of his/her family, whose legality
has not been confirmed, in accordance with Paragraph 2 of Art. 235 of the Civil Code
No. 51-FZ of November 30, 1994, was described in the Resolution of the
Constitutional Court No. 26-P of November 29, 2016 as a special form of state
coercion, to which general legal provisions on property liability in the form of penalty
are applicable.

All types of legal liability must have a reasonable and deterrent potential to
ensure the existing prohibitions and meet the main purpose of state coercion —
preventive action to protect rights, freedoms and values of civil society and the rule
of law (Resolution of the Constitutional Court of the Russian Federation No. 21-P of
May 24, 2021). The basic principles of bringing to legal responsibility are applied to
disciplinary responsibility (penalties), including penalty differentiation according to
offense severity and other circumstances (Resolution of the Constitutional Court No.
31-P of December 06, 2012).

Coherence with the second group identifies the place of punishment in the
general dynamics of legal regulation mechanism, including transition of punishment
from the normative to individual level of legal regulation. Being part of the formal
legal order, punishment is established in the sanctions of legal norms and is generally
referred to as the “system of punishments”, revealing coherence with such legal
means as the norms of law, sources of law and normative acts of law interpretation.
Specific legal relations demonstrate closer coherence of punishment with acts of law
application (fixing the measure and type of punishment for specific offenders and
individual stages of the process within court proceedings), as well as with acts of
fulfillment of duties (serving punishment by offenders). Considering numerous
functional elements in punishment implementation, a certain perspective of this
phenomenon should be chosen as the subject of research and the designated
components should be investigated in the appropriate relation. For example,
addressing the system of criminal penalties inevitably entails analysis of criminal
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norms and acts of their normative interpretation — resolutions of the Plenum of the
Supreme Court of the Russian Federation.

Resolution No. 10 of July 18, 2008 of the Constitutional Court of the Russian
Federation established that under the Federal Law On the Protection of the Rights of
Legal Entities and Individual Entrepreneurs during State Control (Supervision)
No. 294-FZ of December 26, 2008 assigning of the additional obligation on
entrepreneurs to reimburse expenses incurred by state control (supervision) bodies
“in connection with conducted relevant studies (tests) or examinations is, in fact, a
ublic-law seizure of the offender’s property, which, following this administrative
measure, acts as an analogue of public-law punishment... in violation of the general
legal principle non bis in idem”. The above example revealed an incorrect connection
between the system of punishment and the system of human rights measures resulted
in the inclusion into a number of penalties the measure that legally has nothing to do
with them. The reason for this situation, we believe, was the lack of a systematic
understanding by the legislator of the differences between various measures of state
coercion and consistent perception of the punishment system specifics from supra-
sectoral positions. N.A. Vlasenko emphasizes that such risks as failures and defects
negatively affect the achievement of the planned social result. The harm caused
by violations of the principle of consistency of legislation is obvious (Vlasenko,
2019:139).

Coherence with the third group related to the legal phenomena that have an
auxiliary (indirect) effect on consolidation and implementation of punishment seem
to be the most complex and ambiguous for examination. Ideological (spiritual) in
nature, legal awareness, legal culture and legal education (other phenomena) create
conditions that promote or hinder achieving the tasks of establishing/consolidating,
imposing and executing penalties. Hypothetically, the high level of legal
culture of the population should have a positive impact on the institution of
punishment efficiency. At the same time, the expected “effect” is possible only if
high indicators of social adequacy of the punishment system and law enforcement
practice based on the principles of equality, efficiency, inevitability and justice are
achieved. The low level of legal culture of society, on the contrary, can be expressed
in public approval of cruel and unfair punishments, contrary to common sense
and the principle of humanism. For example, M.M. Babaev and Y.E. Pudovochkin
correctly raise the issue of criminal punishment as a reflection of cultural
attitudes in society. According to the authors, the introduction of penalties/sanctions
for certain acts that have a dubious public danger often look like playing on
the basic feelings (instincts) of certain citizens, their involvement for provocative
purposes. Higher level of culture, including legal, will certainly have a positive
impact on the development of the criminal punishment institution but this process
cannot be accurately predicted, due to heterogeneity of culture and lack of a
direct (linear) connection between culture and punishment. This connection is
mediated mainly by political and professional-legal elements (Babaev &
Pudovochkin, 2016:16).
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The proposed differentiation of the interaction of punishment with other legal
phenomena (means) can be used in legal practice to build a unified and coordinated
system of requirements for the formation of punishment institution and methods
(techniques) of its implementation.

The system of punishment in law as a theoretical and practical issue

The concept of punishment system in the legal and political context is frequently
used. Speaking about the system of punishment, it is customary to understand it as a
complex of interrelated and distributed (structured) types of sanctions qualified
according to certain principles, enshrined in legal norms. In this regard, the
punishment system refers to objective law and has a pronounced normative character.
From the point of view of logic, the system of punishment is a collective concept,
since it “suggests features of a certain set of elements that make up a single whole”
(Kirillov & Starchenko, 2008:37). The functional characteristics of the system of
means that contribute to imposition of punishment are usually described with the term
system of sentencing (Dolgopolov, 2020:268—270), and contributing to their
implementation with the term “system of execution (serving) of punishment” (Malin,
2011:80—383).

The thesis about the inextricable connection of the rule of law and the system of
norms is unconditional, since the actual rule of law should become a natural result of
the implementation of the internal (formal) law and order expressed in a coordinated
set of norms. In this sense, the system of punishment is a particular manifestation
(section) of the legal system, belonging to a certain set of norms. Thus, the sectoral
set of norms containing punishment allows us to acknowledge the existence of a
system of criminal penalties, administrative penalties, disciplinary penalties, etc.
Differentiation of norms establishing punishment justifies sanctions in public and
private law. In other words, there can be quite a lot of approaches to systematize them.
In turn, the official system of punishment is usually understood as a /list of types of
specific penalties that can be imposed legally. They may be described in a random
order, or according to criteria: from milder to more severe, from basic to additional,
from previously introduced to later introduced and others.

To a certain extent, the system of punishment establishes the limits of variability
when choosing a punitive measure for a particular offense. It should be noted that
individual penalties cannot be applied to certain groups of offenders. For example, in
Russia, only individuals can be subjected to criminal punishment (Article 19 of the
Criminal Code of the Russian Federation). Detention in a disciplinary military unit,
as a type of criminal punishment, is assigned exclusively to persons who have the
status of a serviceman (Article 55 of the Criminal Code of the Russian Federation).
Administrative suspension of activity, as a type of administrative punishment, can be
applied exclusively to legal entities and individual entrepreneurs (Article 3.12 of the
Code of Administrative Offences of the Russian Federation), and administrative
expulsion from the Russian Federation is possible only in relation to a foreign citizen
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or a stateless person (Article 3.10 of the Administrative Code of the Russian
Federation).

In turn, absence of variability limits of sanctions in international law clearly
demonstrates absence of any reasonable principles in imposing punishment on the
main sovereign subjects — States. Thus, in February-March 2022, unprecedented
arbitrary actions'® were committed against Russia to freeze Russia’s currency and
gold reserves in foreign securities, seize state property abroad and apply other
unilateral sanctions in violation of the established procedural forms, without
participation of judicial authorities. These examples convincingly prove that the
absence of any adequate systematization of sanctions in interstate relations can lead
to absurd situations when the legitimate interests of sovereign States can be infringed
by other States contrary to the norms of the most important international documents,
including the Charter of the United Nations of June 26, 1945.

Any transformation of the punitive system in national law should be carried out
considering the possible consequences. For example, exaggeration of the principles
of economy of criminal repression or humanism, expansion of judicial discretion in
imposing penalties below the lowest or even refusal to apply them (including with
replacement by a judicial fine) are negative factors. Adversely, recommendations
expressed by numerous lawyers to tighten up constitutional and legal responsibility,
to clamp down on property responsibility of officials (sanctions at the junction of
administrative, material and civil liability) and specific expansion of sanctions
(otherwise) should be critically considered in terms of the possible effect on the
punitive system. It is important to be aware of the Romano-Germanic roots of the
Russian legal system, to remember the exclusive (and to some extent limited) role of
punishment in maintaining law and order and its dependence on protected legal
relations, and offenses entailing legal responsibility. The reduction in the number of
erroneous and unfair cases of imposing penalties refers to one of the indicators of the
effectiveness of the punitive system, which must be based on the principle of legal
certainty.

The current law-making and law enforcement trends in the development of the
punitive system in the Russian Federation, which need a general theoretical analysis,
are mainly reduced to the following:

— tougher penalties in the field of state and municipal administration, as well
as in the field of public order and security,

— further differentiation of penalties related to subtypes,

— extended number of illegal acts as factual grounds for imposing penalties,
coupled with a greater abstractness of their formulations,

— consideration of recidivism for tougher penalties, including intersectoral
links of responsibility (for example, cases where repeated administrative offenses are
qualified as a crime and entail criminal liability).

13 Guide to sanctions and restrictions against the Russian Federation (after February 22, 2022). Reference legal
system “Garant”. Available at: https://base.garant.ru/57750632/ [Accessed 04th July 2022].
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From the standpoint of the general theory of law, it is necessary to develop
universal criteria for differentiation of punishment and create, on this basis, a general
theoretical model of the punishment system. The need for this kind of legal
construction has been overdue for a long time and finds its factual confirmation in
the practice of legal regulation of relations in national and international law.

Impunity and its impact on the legal institution of punishment

Punishment in law involves the imposition of certain deprivations on the
offender. Adversely, impunity in law means lack or non-imposition of punishment on
the offender, who must be subjected to it. Impunity is the antipode of punishment,
which has its own legal content with objective (external) and subjective (internal)
factors. The external factor of impunity characterizes situations where the mechanism
for implementing legal responsibility does not work, or works ineffectively; as a
result, some offenders receive milder punishments that do not correspond to the
degree of social harmfulness of the acts they committed or avoid punishment in
circumstances where this should not have happened. In a subjective sense, impunity
means certain property of legal consciousness that allows a person to acquire
confidence in the possibility of committing illegal actions (entailing liability under
the law) without negative legal consequences for themselves. As K.A. Helvetius
correctly notes in his treatise On the Mind, “the hope for impunity increases the
number of crimes... leniency shown to a criminal is an unfair act towards society”
(Helvetius, 1938:46). According to the philosopher, we are vain, arrogant and unfair
whenever we can do it with impunity, plunging into the illusion of our exclusivity
(Helvetius, 1938:63).

According to the opinion set out in the Guidelines of the Committee of Ministers
of the Council of Europe on Eradicating Impunity for Serious Human Rights
Violations of March 30, 2011, the facts of impunity for committed human rights
violations cause additional suffering to victims, and combatting them relates to issues
of justice for victims and prevention of new violations. Each State, represented by all
its bodies and organizations, must eliminate loopholes in laws and gaps in legislation
that contribute to impunity. Emphasis is placed on the mechanism of applying
criminal and disciplinary measures, eradicating the culture of impunity by
establishing appropriate liability, developing plans to combat discrimination that
generates impunity and conducting effective investigations of cases of serious human
rights violations.

Earlier, the UN Commission on Human Rights, in its resolution No. 2022/79 of
25.04.2002 Impunity established that persons who committed war crimes should be
prosecuted or extradited.

The Constitutional Court of the Russian Federation describes impunity as a
special legal circumstance, preservation of which casts doubt on the compulsory
state-legal ensuring of proper order in various relations; moreover, it violates the
principle of the inevitability of punishment, which requires a balanced law
enforcement approach, for example, regarding recognition of violation as
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insignificant (resolutions of the Constitutional Court of the Russian Federation No.
10 of April 06, 2021-P and No. 5 of February 17, 2016).

Scientific literature reflects the following author’s approaches to the legal
meaning of impunity:

— impunity as a negative result of legal regulation in the form of delinquency
(R.A. Semenyuk),

— impunity is directly related to punishability and is opposed to it in a
proportionate form corresponding to the principle of humanism (I.A. Podroikina,

— impunity is expressed in the non-involvement of a person to responsibility,
his/her release from responsibility and can be fixed normatively arising in connection
with the unreasonable expansion of the principles of humanism (A.M. Smirnov),

— impunity is a factor identified in legal practice and can manifest itself in
relation to both specific cases and indefinite range of cases (P.V. Oskar),

— others.

The relevant reasoning leads us to the following ideas:

— impunity is the antipode to punishment and is in the same coordinate system
as the categories of legal responsibility and legal irresponsibility (as discussed by
A.S. Bondarev and D.A. Lipinsky in their works),

— impunity can manifest itself both in unjustified mitigation of punishment
(including replacement of responsibility for a crime with responsibility for a
misdemeanor), and in complete withdrawal of the offender from any negative
deprivation,

— impunity is expressed in normative and individual legal senses that have a
direct connection with the mechanism of implementation of legal responsibility and
legal awareness,

— impunity is characterized by many forms of manifestation; combatting
impunity requires not only law enforcement, but also law-making decisions,
accompanied by qualitative normative and casual interpretation,

— impunity acts as a kind of indicator of defects in legislation and problems in
law enforcement practice,

— 1impunity has a tendency to expand and narrow not only at the individual, but
also at the social and mass levels,

— from the standpoint of criminology, legal statistics and sociology, impunity
correlates with the crime (delinquency) rates,

— a comprehensive study of the problems of impunity requires addressing the
issues of legal psychology in terms of formation and strengthening of the sense of
impunity, which can cause contempt for mandatory principles and norms.

The primary approach and understanding of impunity in the general theory of
law is seen by us in the context of private theory development of legal responsibility
and punishment. It is obvious that the need to study the legal phenomenon of impunity
exists objectively and is proportionate to the need for further study of punishment and
punishability. It should be clear that any manifestation of the fact of impunity,
regardless of the type and kind, should enter the zone of the closest attention of the
subjects of law-making and law enforcement in order to overcome it. At the same
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time, legislators and law enforcement officers at all levels need to be aware of the
boundaries of impunity, above the limits of which punishment should inevitably
occur, and below the limits — not to be applied at all. A good example of ignoring
the lower limit can be the story of Curtis Wilkerson, who for stealing a pair of white
socks from a store under the law of the state of California (taking into account two
previous convictions) was sentenced to life imprisonment with a fine of $2,500'*

D.K. Hadfield and B.R. Wangast see certain opportunities for the development
of impunity in the traditional approach to exercising the state power. The researchers
note that from this perspective, almost no attention is paid to the role of decentralized
law enforcement measures in the form of collective punishment, when the latter is
imposed by independent actions of persons who do not act in the official capacity.
The refusal to recognize the effectiveness of the coercive mechanisms of reputation,
boycott, retaliation and shame does not meet logic. It is necessary to seek and find
legal ways to use appropriate decentralized punishment mechanisms for preventive
actions before the direct use of state coercive forces, which may not be useful
(Hadfield & Wangast, 2013:3—4).

The World Bank’s 2017 report (World Development Report 2017'°) consistently
suggests that subjugation of people to the law without the threat of punishment is
possible if they consider this law to be a product of a legitimate system. People can
voluntarily follow the law also in the case when it establishes the rules of neutral
activity, to which citizens do not have special regulatory attachments. A similar
situation occurs when driving on the right or left side of the road, which is observed
without fear of punishment and because it contributes to road safety.

The study of the legal content of the category of impunity meets the interests of
the state, society and individual, contributes to clarifying the boundaries of illegal
behavior and providing more accurate practice-oriented information about the
principle of inevitability of punishment.

Prospects for the development of a general theory of punishment
and the expected results (as a conclusion)

The theory of punishment is a promising for research element of the general
theory of law, which is inherent to practice and having its own range of issues
requiring a conceptual approach. As A.V. Malko justly notes, the general theory of
punishment has not yet been developed (Malko, 2018:17). The sources of law at our
disposal, materials of legal practice, doctrinal, reference, statistical and other sources
clearly demonstrate keen interest in the category of punishment, as well as
phenomena derived from it (legal punishment, impunity, etc.). The generalized
information about the state of development of the theory of punishment prompts us
to identify the most relevant prospects for its formation.

14 Taibbi M. Cruel and Unusual Punishment: The Shame of Three Strikes Laws. Rolling Stone. 2013. Available
at: https://www.rollingstone.com/ [Accessed 04th July 2022].

15 World Development Report 2017: Governance and the Law. Washington, DC, World Bank, 2017.
Pp. 83—90. Available at: https://www.worldbank.org/en/publication/wdr2017 [Accessed 04th July 2022].
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The trends in the development of the institution of punishment, outlined in the
research, find their refractions in various spheres of social regulation, revealing
various facets of the phenomenon of punishment. In general, the historical patterns
of the development of punishment in global practice demonstrate common vectors
that manifest themselves in the following transitions:

1) from the sacred to the social nature of punishment,

2) from groundless punishments to justified ones,

3) from irrational to rational form of punishment,

4) from inhumane to humane direction of punishment,

5) from punitive to law-restoring purpose in imposing punishment,

6) from political to legal grounds in imposing punishment,

7) from purely solitary punishments to basic and additional punishments,

8) other.

We are forced to assert that modern realities of life show a widespread
weakening of the legal component of punishment, which often turns into an
instrument of political, economic and ideological struggle, contrary to its main
function of ensuring law and order, building a state governed by the rule of law and
civil society. Thus, the genesis of punishment reverses, returning it to the basic
sacred, groundless, irrational, inhumane, politically biased and punitive guidelines.
There is a lack of system in the legal consolidation of the institution of punishment
and lack of a unified and consistent understanding of it by law enforcement subjects,
disparity in views on the principles and mechanisms of imposing punishment, as well
as on many other issues requiring solutions at the general theoretical level.

It is expected to achieve the following outcome of the conceptual study of the
above issues:

Firstly, the definition of general features of punishment and specifics of the
methodology of its study. In this block, it is necessary to investigate the issues of
philosophical and legal understanding of the phenomenon of punishment, as well as
ambiguity of its interpretations in the general theory of law. Methodological
approaches to the study of legal punishment should be formed considering the
dialectical unity of punishment and offense.

Secondly, identifying the place and role of punishment in the process of legal
regulation in the context of relationship with the main means of legal regulation and
interaction with negative sanctions, state enforcement and security measures.

Thirdly, the definition of the features of the interaction of punishment and legal
responsibility. In this section, it is necessary to examine punishment as an element of
the system of legal responsibility, a means of preventing illegal behavior and criterion
for differentiating responsibility in objective and subjective law. Additionally,
attention should be paid to the ratio of punishment dimensionality with the principles
of legal responsibility.

Fourth, formulation of the most important theoretical problems of building a
system of punishments and approaches to their resolution. This block implies the
study of the punishment system in terms of development of the theory of systems,
assessment of the parameters of adequacy as a socio-legal criterion relevant for
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effectiveness of the punishment system. In addition, it will be necessary to look at
the systemic connections and contradictions of punishments in public and private, as
well as substantive and procedural law.

Fifth, highlighting the issues of understanding punishment in international law,
based on peculiarities of interstate relations, starting with the issues of unification of
the system of punishments and their classification and ending with assessing the
political goals of punishment in international law and development of indicators of
permissibility and restrictions in imposing punishments in international relations.

Sixth, outlining a comprehensive description of the current state and prospects
for consolidation and implementation of punishment in the context of state-legal
reality. To this end, it will be necessary to identify the specific features of influence
of law-making and law enforcement positions and decisions on reformation of the
institution of punishment. It seems essential to study the issues of identifying,
imposing and executing punishments in judicial and prosecutorial practice. Particular
attention should be paid to the trends in the development of the institution of
punishment in modern Russian law and the prospects for further improvement of the
institution of punishment in conditions of social instability.
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Ocob6eHHoCcTM onbiTa KaszaxcTtaHa n benapycu
no peanusauum KOHUENUUM eauHOro opraHa
npeaBapuUTenbHOro creacTBus

H.B. Baouu'*' <

Poccuiickuit yHuBEpCUTET APYXKOBI HAPOAOB, 2. Mockaa, Poccutickaa Pedepayus
Dbabich_nv@pfur.ru

AnHoTtauus. GopMyIupoBaHHE U PACCMOTPEHUE BOIPOCOB O COBEPIICHCTBOBAHHUHU CJIEJCTBEH-
HOro ammapara Poccun HaxomaTcst B 30HE HMOCTOSIHHOTO BHHUMAHUS NPEICTABHTENCH FOPHIMYECKON
Hayku. JleficTByroIIas 110 HACTOsILEe BPEMsI FTOCYJapCTBEHHAs KOHIICTILUS U IIOCTPOCHHAs HA €€ OCHOBE
MpaKkTHYeCKast MOJIENb CIEICTBEHHOTO amiapara CTPaHbl TPEOYIOT CYIIECTBEHHOI'O COBEPLICHCTBOBAHHS
B LIEJAX Pa3peIleHHs] UMEIOLIMXCS MPoOIeM OpraHu3allMOHHOTO U IIPOLecCyanbHOro xapakrepa. Llens
WCCIIEeIOBAHUS — BBISIBUTH M MIPOAHAIM3HPOBATH ATAIBI IIOCTPOCHHS, IOJOKHUTENBHBIE U OTPULIATEIIbHEIE
CTOPOHBI OpraHW3alUU M JEATEIBHOCTH CAMOCTOSITEIBHBIX OPraHOB MNPEABAPUTENBHOTO CIIEJCTBUS
B 3apyOe)KHBIX CTpaHax, a TAK)Ke MPOCICIUTh TeHE3UC W TeHACHIIMU UX Pa3BHUTHS; CHOPMYIHPOBAThH Ha
OCHOBE TOJYYEHHBIX PE3YIbTaTOB MPEIOKCHUS IO COBEPLICHCTBOBAHHMIO CJICACTBEHHOIO ammapara
ctpanbl Ha 6a3e CnenctBeHHoro komurera Poccuu. [l 1oCTHKEHUS TOCTAaBICHHON 1IETIH UCCIIeAyeTCs
OTIBIT OpPraHU3alluK €IUHBIX U HE3aBUCHMBIX OPI'aHOB MPEIBAPUTEILHOTO CIIEACTBUS B CTpaHaX ObIBIIETO
CCCP u 3anana. Bee pe3ynbTaThl v BBIBOJIBI HAYYHOM PaOOTHI OBLIHN MOYHYEHBI C TIOMOIIIBIO O0IIeHaY Y-
HBIX METOJIOB HAYYHOT'O UCCIICIOBAHHUS: JUAICKTUYECKOT0, JIOTHYECKOT0, CHCTEMHOTO0, & TAK)KE YaCTHO-
HAYYHBIX ¥ CHEHUAJbHBIX: CPaBHHTEIHHO-PABOBOTO, (HOPMAaTbHO-FOPHIMIECKOr0, CTATUCTHYECKOTO,
TOJIKOBAHHUS M psijia IPyTruX. ABTOp NPUXOAUT K BBIBOJY O TOM, YTO OpPraHU3alUs U ACATEIILHOCTh CIe/I-
CTBEHHBIX KOMHUTETOB Poccur U Berapycn B OCHOBHOM CX0H, HO PUCYTCTBYIOT HEKOTOPBIE TIO3ULIUH,
KOTOpBIE CYLIECTBEHHO pa3in4arorcs. OTpUIATENBHBIA ONBIT MOCTPOCHHS €IUHOTO M HE3aBHCHMOTO
clelcTBeHHOro komurera nmeercs B Pecrybnuke Kasaxcran. OOrieit npuuuHOM ero siBUJIOCH HEJ0CTa-
TOYHOE BHUMaHHE K CO3JaHUIO TAKOTO BEIOMCTBA CO CTOPOHBI PYKOBOACTBA CTPaHbl. Tak, COBMEIICHUE
OIEePaTUBHO-PO3BICKHOM, CJIEICTBEHHOMN, SKCIIEPTHOH (DYHKIMH, TO3HAHUS U CTATUCTHKH, a TAKXe Iepe-
Jlada 9acTH BaKHBIX M HEOTHEMIIEMBIX IMOJHOMOYHH OPraHOB IPOKYPATyphl IPH CO3JAHHH TAaKOTO
MIPaBOOXPAHUTEIILHOI'O OPraHa HeOIyCTUMBI.

KnioueBble c10Ba: opraubl MpeaBapuTeIbHOrO crnencTBusi, CIeICTBeHHBIN KOMHUTET, CIIEICTBEH-
HBIW armapar, clieloBaTelb, pyKOBOJUTENb, HAYaJIbHUK CIICJACTBEHHOTO OpraHa, NpeIBapuTeIbHOE ClIe-
CTBHE, paccieJOBaHNe
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Features of the experience of Kazakhstan and Belarus
in the implementation of the concept of a unified body
of preliminary investigation

Nikita V. Babich'>' <

Peoples’ Friendship University of Russia, Moscow, Russian Federation
D<Ibabich_nv@pfur.ru

Abstract. Formulation and consideration of various issues related to the improvement of the
investigative apparatus of Russia are in the constant attention of representatives of legal science. The
current state concept and the practical model of the country's investigative apparatus built on its basis
require significant improvement in order to resolve existing organizational and procedural challenges.
The purpose of the research is to identify and analyze the stages of construction, the positive and negative
aspects of organization and activities of single and independent agencies of preliminary investigation in
foreign countries, as well as the genesis and trends of their development. Based on the results obtained,
the study formulates proposals for improving the investigative apparatus of the country regarding the
Investigative Committee of Russia. To achieve this goal, the research explores the experience of
organizing unified and independent preliminary investigation agencies in the countries of the former
USSR and the West. All the results and conclusions were obtained using general scientific methods of
scientific research: dialectical, logical, systemic, as well as private scientific and special such as
comparative legal, formal legal, statistical, interpretation and a number of others. The author comes to
the conclusion that organization and activities of the Investigative Committees of Russia and Belarus are
basically similar, but there are some positions that differ significantly. Negative experience of building a
unified and independent investigative committee was demonstrated in the Republic of Kazakhstan. The
reason was insufficient attention paid to preparations on the part of the leadership to creation of such an
agency. Thus, combination of functions of inquiry, operational-search, investigative, statistics and expert,
as well as transfer of some of the important and inalienable powers of the prosecutor's office when
creating such a law enforcement agency is unacceptable.

Key words: agencies of preliminary investigation, Investigative Committee, investigative
apparatus, investigator, head/chief of an investigative office, preliminary investigation, investigation
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BBenenue
Ceroans B 0OTEYECTBEHHOW IOPUINIECKON HAYKE CYIIECTBYET JOBOJIBHO OOJIBIIIOE

KOJIMYCCTBO Pa3JIUIHBIX KOHLIGHL[I/Iﬁ OopraHu3alvi U ACATCIbHOCTU OPTraHOB IIPEaABa-
PUTEIBHOIO CIICACTBUA B POCCI/II/I, a TaKxKE MOI{CJ’ICfI uXx pcajmsanun, KOTOpPbIC UMCIOT

222 YI'OJIOBHOE ITPABO 1 KPUMUWHOJIOT' A


https://orcid.org/0000-0001-5043-1720

Babich N.V. RUDN Journal of Law. 2023. 27 (1), 221—239

KaK TOJIOKHUTEIbHBIE, TaK U OTpHUIATEIbHbIE CTOPOHBL. Oco00e BHUMaHHUE CIEeNyeT
YACTHUTh KOHIEMIIUU MOCTPOSHHS €IUHOTO U HE3aBHCHUMOTO OpraHa IpeIBapHUTeNlb-
HOTO cneacTBusa B Poccun, koTopast He yTpaTuia CBOEro BIHMSHHS, a HA00OpOT, UMEET
BCE IIIAHCHI HA pealM3aluio Ha MpakThke. OAHAKO BAXHO OTMETUTh OOBEKTUBHBIN
(dakT, 4TO BHE 3aBHCHUMOCTH OT BBIOPAHHOW KOHUEMIIMH W MOJIEIH €€ peaTu3aliu
BaYKHO MTPOBECTH B OTHOIIIEHUH HUX MOJIHOIICHHOE W BCECTOPOHHEE HAYYHOE MCCIIE0-
BaHUE B IETISX MOJIOKUTEIBHOTO peOpMUPOBAHUS CICICTBEHHOTO amapaTa CTpaHbl.
YacThio TAaKOTO UCCIICAOBAHUS SBISIETCS PACCMOTPEHHE 3apyOeKHOTO OMBITA IO Opra-
HU3AIHMH U JIeATEILHOCTH OPTaHOB MPEABAPUTEIBHOTO CIEACTBUSA. DTO M COCTABIISAET
eNTb HAyYHOH paboThl. BaKHO OTMETHTH, UTO COBPEMEHHBIE UCCIIEIOBAaHUS ITPABOBE-
JIOB TIOCBSIIIIEHBI B OCHOBHOM H3yUYEHHIO HAIIMOHATBHBIX OPTaHOB MPEABAPUTEIHLHOTO
CIIC/ICTBUS, B TO BpeMsi KaK BHUMAHUsI CPAaBHUTEIHHO-TIPABOBOMY aHAIIU3Y YACISAETCS
HEJ0CTaTOYHO.

B 371011 cBsI3M MpaBOBeaMHU BBIBUTAIOTCS pa3IMUHbIe BapUaHThI peopMUpOBa-
HUS CJICICTBEHHOTO afmapaTa CTpaHsbl 7S TPEOA0JICHHUS CHCTEMHBIX MpoosieM. O THUM
W3 BapUaHTOB PeQOpPMHUPOBAHHS CIEACTBEHHOTO armapara CTPaHbI SBJISETCS TIOTHAs
peayM3anys Ha MPaKTUKE KOHIETITNH TTOCTPOSHUS €IMHOTO OpTraHa MPeABapUTEIIEHOTO
ciencTBus Ha 6ase CienctBeHHOTO KomuTeTa Poccmiickort @eneparmu. Crout 3ame-
TUTb, YTO HE3aBUCHMO OT TOT0, KAKOW KOHIICTIIIUN OPTaHU3AINU U JESITEILHOCTH CIIe -
CTBEHHOTO amnrapara npuep>KUBaIOTCS T€ WIK UHBIE TIPABOBE/IbI, BCE OHH MTOCTOSIHHO
MPOBOJAT KOMILIEKCHBIE HCCIIEIOBAHUS B 9TOM HANPaBJICHUH, BBISBIISS KaK IOJIOKH-
TEJbHBIC, TAK U OTPHUIIATEIbHBIC CTOPOHBI KOHIIETIUI 1 Mojesel ux peanusanun. On-
HAKO YJENSeTCs JOBOJIBHO MaJl0 BHUMAaHHs HMCCIEIOBAHUIO 3apyOE€KHOTO OIbITa B
sTOM oOnactu. Takke 3TO KacaeTcs M KOHIICTILIMU €IMHOTO OpraHa MpeaBapuTeIbHOTO
cienctBus. Mcxos u3 3Toro, Obu10 ObI IOTHYHBIM MPOBECTH UCCIIeI0OBaHHE 3apyOex-
HOTO OIIBITa OPTaHU3AIUH U JICATEeIHLHOCTH €IMHOTO U HE3aBUCUMOTO OpraHa Ipe/Ba-
putensHOTO cienctBus. VccnenoBanue 3apy0eKHOTO OTBITA MO3BOJIUT, BO-TIEPBHIX,
n30exaTh MHOTHX OIINOOK, ¢ KOTOPBIMU CTOJIKHYJIUCH TOCYapCTBa PU CO3aHNH Ta-
KOTO OpraHa IpeABapUTEIbHOTO CIIEACTBUS U JajbHENIIeM ero (pyHKIIMOHUPOBAaHUH,
BO-BTOPBIX Oy/IeT CriocOOCTBOBAaTH 00OCHOBAHUIO UICH CO3JIAHMS SIUHOTO (erepalib-
Horo CienctBeHHOro komurera Poccun.

Hayunoe uccnenoBanue 3apy0e:KHOTO ONBITa CO3[aHUsI €AMHOTO CAMOCTOSTEb-
HOTO OpraHa NpPeIBApPUTEIBHOIO CIIEJACTBHUS IMO3BOJIUT H3YYUTh STalbl U BBISIBUTH
OIMOKH, KOTOpbIe OBLIN JIOMYLIEHBI B Mpolecce Takol pedopmbl CIIEICTBEHHOMN CH-
CTeMbl B Pa3lIMYHBbIX TocylnapcTBax mupa. Kpome Toro, pe3yibTaThl UCCIEIOBAHUS
TaK)kKe€ MOTYT TOBIUSITH HA MHEHHS OTJENBHBIX YUYCHBIX B 00JacTH IpaBa, KOTOPHIE
ceifuac CKeNTUYECKH OTHOCSTCS K CO3JJaHHIO €MHOTO W HE3aBHCHMOTO OpraHa Mpej-
BapUTEIILHOTO CieACTBUA Ha 6a3e CrencTBeHHOT0 KomuTera Poccun.

[Ipexne "eM MpHUCTYNUTh K UCCIEIOBAHUIO M aHAIU3Y 3apyOEKHOTo ONbITa B
9TOH 00J1aCTH, CIIEAYET ONPENEIUTh KPYT FOCYIapCTB, KOTOPHIE MPSIMO MIIM KOCBEHHO
NPUHUMAIHI yYacTHE B CO3JJaHUU TaKOTO MPaBOOXPAaHHUTEIBHOTO opraHa. Bee rocynap-
CTBa MEPBOHAYAIILHO 1I€7IECO00Pa3HO MOIENIUTh Ha JABe Ipymibl. K mepBoii rpymnmne mbl
OTHECJIM T€ CTPaHbl, KOTOpPbIE CBsi3aHbl ¢ Poccueil nctopuiecku, pa3BuBarOTCA mapai-
JICNIBHO C HEH, MPUHUMAIOT U HCIOJB3YIOT €€ rOCYIapCTBEHHBIH OIBIT B Pa3TUYHBIX
chepax u npou. OHM 00pa3oBaMCh mocie pacnana Poccutickort nmmepun u Corosza
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Coserckux Commanuctuueckux Pecmy6muk. Cpenum Hux Pecny6muka benapychs,
PecnyOnuka Kazaxcran, Ykpauna, HenpusHanHas IlpugnectpoBckas MommaBckas
Pecry6nuka u ap.

Ko BTOpOI#i rpymie rocyaapcTB OTHOCITCS OCTalIbHbIE CTpaHbl Mupa. OMBIT ATUX
CTpaH, pacroJIOKEHHBIX B Pa3IMYHBIX YacTsIX 3eMHOT0 apa — B EBpore, AMepuke u
T. I, B JaHHOM cepe paznuueH U He xapakrepeH s Poccun. Bee onn umeror ceon
0COOCHHOCTH (MCTOPUYECKHE, KYIbTYPHBIE U T.II.) TOCTPOCHUS U PA3BUTHS OPTaHOB
MIPEIBAPUTEIBLHOIO CIEACTBUS. B HEKOTOPBIX M3 HHMX MPOCIEKUBAIOTCS NPU3HAKU
(bYHKIMOHUPOBAHHS YaCTHYHO HE3aBHCHUMBIX CJIEICTBEHHBIX OpraHoB. VccrienoBanue
TaKMX CBO€OOpA3HbIX OPraHOB MPEIBAPUTEIBHOIO CIEACTBHS TaKKe OyIET MOJIE3HBIM
JUTSL pa3BUTHS PABOOXPAaHUTENBHOM cucteMbl Poccnn. KoHeuHo, cTOUT cpa3zy oroBo-
PUTBCSI, UTO HE MPEACTABISAETCS BO3MOKHBIM MOJTHOCTHIO BIIUTATh U MPUMEHUTH Ha
MIPAKTHKE BBISIBICHHBIN MMOJIOKUTEIHHBIN OMBIT TAKMX CTPaH, TaK KaK OH CYIIECTBEHHO
OTJIIMYAETCS U MOXKET 0Ka3aThCsl BPaXI€OHBIM 3JIEMEHTOM [yl aHAJIOTMYHOM 11e0CT-
HOM CHCTEMBI, CIIOKUBIIEICS B Hallle CTpaHe, Kak 3TO He pa3 ciydanock B Poccun.
[TosTOMY TONIBKO OT/ENbHBIE UCKIIOUUTEIbHBIC TIIATEIBHO HAYYHO HCCIICOBAaHHbIE
MOMEHTBI MOTYT TIOCIYXHTh ITOJOXHUTEIHBIM MPUMEPOM U (HaKTOPOM pa3BUTHUS
Y CO3JJaHMsI €IMHOTO U HE3aBUCUMOT0 OpTaHa IPeIBApUTENILHOrO ciieACTBUS B Poccun.

Crnenyer OTMETUTH, YTO TOCYAApPCTB, UMEIOMIUX OIBIT MOCTPOSHUS MOJO0OHOTO
MIPaBOOXPAHUTEIBLHOTO OpraHa, HeMaJlo, U MPOBECTH TUIATEIbHOE HAYYHOE MCCIIE0-
BaHUE 3apyOEKHOTO OIbITa B 3TOW 00JAaCTH BO BCEX rOCYAapCTBaX B pamMKax OJHOMN
HAy4YHOM CTaThH HE MPEJICTaBISIETCS BOZMOKHBIM. B TaHHOM Hay4HOM HCCIieI0BaHUU
OyZeT pacCMOTPEH ONBIT TaKUX rocylapcTB, kKak Pecrnybnuka Kazaxcran u Pecmy6-
nuka benapych, KOTOpBIi 10 (GakTy SBISETCS OCOOCHHO aKTyaJlbHBIM U BOCTPEOOBaH-
HBIM. B nanpHeiinieM B HamIMX HAYYHBIX HCCIIEIOBAHUSIX OyIEeT MpOoaHATM3UPOBAH
onbIT PecrryOnuku Apmenus, [Ipuanectposckoit Monnasckoit PecriyOimku, Y kpanHsl
Y HEKOTOPBIX CTPaH 3amaja.

OnbIT NOCTPOCHNS, OPTAHU3ANUN U AeATeJbHOCTH
I'ocynapcrBenHoro cieacreeHHoro komurera Pecnnydauku Kazaxcran

[lepBBIM rocy1apcTBOM Ha MOCTCOBETCKOM MPOCTPAHCTBE, KOTOPOE MpUOOpeso
MPAKTUYECKUI OTBIT CO3JaHMsI €MHOTO M HEe3aBHCUMOI'O OpraHa MpeaBapuTeIbHOTO
cnenctBus, Obuta PecyOnnka Kaszaxcran. Ha unero co3nanus B PecnyOnuke Kasax-
CTaH €IWHOTO0 W He3aBHUCHMOro CIEJICTBEHHOTO KOMHTETa OKa3alH BIIMSHUE JBA
OCHOBHBIX (hakTopa. [IepBbIii cBsi3aH ¢ TeM, YTO Takasi KOHIICTIIINS OPTaHU3AIUN CIIET-
CTBEHHOT'O ammapaTa B MOJIOKUTEIBHOM KIII0Ue 00CyXaanach pykoBoJacTBoM CoBeT-
ckoro Coro3a, 1 Obl1a MPEeIPUHATA OIBITKA €T0 CO3/1aHus Ha npakTuke. OIHAKO co-
obrTHs 1990—1991 rogoB He MO3BOIMIIN OCYIIECTBUTH 3alyMaHHOEe. BTOpoii cBsi3aH ¢
TeM, yTo nocie pacnaga Coserckoro Coro3a U 3aKIIOYEHHS] HOBOTO COIO3HOTO J0I0-
BOpa KOHLEMLHUIO PELIMIN pealn30BaTh yxke B HOBoM Poccuiickoit @enepanyu. beum
JTa’Ke MOJTrOTOBJICHBI KOMIUIEKTHI HOPMAaTUBHO-TIPABOBBIX aKTOB Ui pedOpMHPOBa-
HUS1, KOTOpbIe onyunin onoopenue B Bepxosnom Cosete. Ho coObitus 1993 roxa ne
MO3BOJIMJIM Pean30BaTh BCe 3TO. B 3Toii cBsI3M HEeAaBHO 0Opa3oBaHHAs He3aBUCUMAs
PecniyOnuka Kaszaxcran pemmia NpeanpuHsTh TONBITKY pedOopMUPOBATH CBOM
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CJIEICTBEHHBIHN ammapar B COOTBETCTBUH C JEHCTBYIOIMMHU TOTJA B IOPUCIIPYACHIINH
HoBeyiamu. Tak, B 1995 rony Ha ocHoBanun Yka3a [Ipesunenrta PecriyOnnku Kazax-
cta ObUT 0Opa3oBaH ['ocynapcTBeHHBIH ciiecTBeHHBIN KomuTeT PecnyOnnku Kazax-
ctan'. Ero 0CHOBY COCTaBHIIM yIpa3JHEHHbIE CIIe/ICTBEHHbIE OAPA3Ae/IeHUs OPraHoB
npoKyparypbl © MunucrepctBa BHyTpeHHux aei (Kogamov, 2009). [IpaBoBoii cTatyc
['ocymapcTBEHHOTO CIIEICTBEHHOTO KOMHUTETA CYIIECTBEHHO OTJIMYAJICS OT TEX OCHOB-
HBIX TIOJIOKCHWU KOHIICTIIIMH, KOTOphIe ObutH pazpaboTaHbl mpaBoBemaamMu B CoBeT-
ckoM Coro3e 1 nocie ero pacrnaja. Eciny B KoHIeNnuuy npeyiarajioch NoAYMHEHHUE Ta-
KOTO MpaBOOXpaHUTeIbHOTO oprana Bepxosanomy Coserty, To B Pecny6nuke Kazax-
CTaH MO HEJIOTMYHBIM MpUYMHAM ['0Cy1apCTBEHHBIN CIIEICTBEHHBIH KOMUTET MOIYU-
Hwm [lpesunenty pecnyOnuku. IlpaBoBoe monoxenue ['ocymapcTBeHHOro cien-
cTBeHHOro komutera Pecnyonuku Kaszaxcran B coorBeTcTBrM ¢ 3akoHOM «O ["ocymap-
CTBEHHOM cJieICTBeHHOM KomuTere Pecnybnuku Kazaxcran u ero opranax» ompene-
JSUTOCH CIEAYIOIUM 00pa3oM: 0COOBIN TOCYIapCTBEHHBIM CaMOCTOSTENbHBIN MPaBo-
OXpaHHUTEIBHBIA OpPraH, OCYIIECTBISAIOMMNA GYHKIUN B chepe yroaoBHOTO CyAOIpPO-
u3B071cTBa’. OCHOBHBIMU (DYHKIUAMU ['0CYyJapCTBEHHOTO CIEJCTBEHHOI0 KOMHUTETA
o [Tonoxenuto «O ['ocynapcTBeHHOM cnecTBeHHOM Komutere PecrryOnmku Kaszax-
CTaH» OBUIH MPOM3BOJICTBO MPEABAPUTEIBHOTO PACCIEIOBAHUS ITyTEM IPEABAPUTEIb-
HOTO CIIECTBUS U JO3HAHMS, a TAKXKe MPOBEACHNUE ONIEPATUBHO-PO3BICKHOMN JESTENb-
Hocti’. Takoro IMpaBoOOXpaHUTENLHOTO Oprana Ha npoctopax osBiero CCCP eme He
obu10 (Shayakhmetova, 2010). ITo ¢akry, B Kazaxcrane co3nany 4ucTo moauueiickoe
BenomctBo (Golovko, 2011; Golovko, 2012; Bagmet, Tsvetkov, 2015:60—70).
Kpowme Toro, 11 oAroTOBKH pa3IMYHBIX KaIpOBbIX paOOTHUKOB (ClIeI0BaTeNeH, ore-
pPaTHUBHUKOB W Jp.) JAaHHOMY BEJIOMCTBY ObLIa MepeiaHa 4yacThb 00pa3oBaTeIbHBIX
YUpEXKICHUM.

3amaun, BO3JIOKEHHBIE HA 3TOT MPABOOXPAHUTEIBHBIA OpPTaH B MEPHOJ €ro Jes-
TEIHHOCTH SBJISIOTCS BO MHOTOM aHAJIOTHYHBIMH TE€M, KOTOPBIE 3aKPETIJICHBI 3a CIIe/I-
CTBeHHBIMHU KomuTeTaMu Poccuu u Pecrryonuku benapycs (Frolov & Batov, 2018).

Cucremy I'ocy1apcTBEHHOrO CJEICTBEHHOTO KOMHUTETa COCTaBIsLIM caM [ocy-
JTAPCTBEHHBIN CIIEICTBEHHBI KOMUTET, TEPPUTOPHAIIBHBIE, OTPACIEBBIE U CIIEUAIIN-
3UpOBaHHbIE NOJpa3AeacHus. B TeppuTopuanbHble opranbl BXOJWIH IJIaBHbIE YIIPaB-
JICHUSI, YTIPaBJICHUA 0 CyObEeKTaM (Halpumep, 1o ropoJam peciyOJIMKaHCKOTo 3Haue-
HUS1), YNpaBJICHUSA, OTAEIbl B MECTHBIX HEOOJBIIMX rOpojax, paloHax W IMPOYHE.
Best BHyTpeHHSISI opranuzanusi U JesITebHOCTh TEPPUTOPHANIBHBIX TMOJpa3esieHui
CTPOWJIUCh TI0O TPEM OCHOBHBIM HAmpaBlICHHUSIM, a HWMEHHO IMpeIBaApUTEIbHOE
CJIEJICTBHE, I03HAHUE M ONEPATUBHO-PO3BICKHAS IEATEIHHOCTh. Takasi cucTreMa BHYT-
pEHHEW opraHW3alii W OCHOBHBIC MOJHOMOYHS OYEHb HANIOMHUHAIH, a TOYHEE,

' Va3 [pesunenra PecniyGmuku Kazaxcran ot 6 oktssOps 1995 r. Ne 2513 «OG6 obpazosanuu [ocynapcrsen-
HOTO CJIeACTBEHHOro kommuTera PecnyOmmkn Kasaxcran» // Bemomoctn BepxoBrHoro Cosera Pecny6mmkn
Kazaxcran. 1995. Ne 23. C. 153.

2 O T'ocynapcTBEHHOM CIIECTBEHHOM KomuteTe PecryGnuku Kaszaxcran u ero opranax: 3akon Pecry6inku
Kasaxcran ot 21.12.1995 Ne 2706 (ytpatun cuiay 3akoHom PK ot 09.12.1998 Ne 307) // UTIC HIIA Pecny6-
mkn Kazaxcran.

3 Va3 IIpesunenta Pecrry6ruku Kasaxcran ot 4 Hoa6ps 1995 r. Ne 2594. «O6 ytepxnenuu [lonoxkenus
«O Tl'ocynapcTBeHHOM ciencTBeHHOM KomuteTe Pecry6nuku Kazaxcrany // Bezomoctu BepxoBroro Cosera
Pecny6nuku Kazaxcran. 1995. Ne 23. C. 153.
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IyOnaupoBalid Ha MpaKTUKE Mojpa3aeneHuss MuHucTepcTBa BHyTpeHHUX Aen Pecry0-
nuku Kazaxcran.

JIOBOIBHO MHTEPECHBIM, C TOUKH 3PEHUS TEOPUU U MPAKTHKH, MPEIACTABISETCS
JleJIeHUE NoIpa3/ieJIeHui Ha OTpacieBble U celuain3upoBanubie. K oTpacieBbiM OT-
HOCHJTUCH TIO/IPA3/ICJICHNsI, BBIMTOJHSIONINE CBOM (pyHKIMM Ha 00BEKTaXx 00O0pOHHO-
MPOMBINIJICHHOTO KOMIUIEKCa, Ha JKEJIe3HOIOPOKHOM, BOJHOM M BO3AYIITHOM TPaHC-
mopTe. A BOT CIIEIUAIM3UPOBAHHBIE TIOAPA3ICIICHUS CO3/IaBAITUCh, UCXOS U3 OTAEITh-
HBIX BHJIOB IPECTYIUIEHUH, KOTOPBIE COCTABIIAIOT YIOJIOBHOE 3aKOHOATENbCTBO Pec-
myOmnku Kazaxcran. Panee Takoi moaxo/1 K pa3esieHu o o Apa3Ie]ICHA Ha oTpaciie-
BbI€ U CIEUAIN3UPOBAHHbBIC B MPAKTUKE FOCYAAPCTB MPU CO3/AaHUU U JalbHEHUIIEM
(YHKIMOHUPOBAHHUH €IMHBIX U HE3aBUCUMBIX OPTaHOB MPEIBAPUTEILHOTO CIIECTBUS
He npuMeHnsuica. B Poccuniickoit @enepanuu TEpMUH «OTPacieBbIE MTOAPA3ICICHU» HE
MperycMOTpeH (eaepaabHbIM 3aKOHOAATENBCTBOM B OOJACTH OpraHU3alluu U Jiesi-
TEJIHHOCTU OPTraHOB IIPEIBAPUTEIHHOTO CIIEACTBHS. AHAIOTOM OTPACJIEBBIX OIpa3/ie-
neHuii OvbiBIIero I"ocymapcTBEHHOTrO cieicTBEHHOTo komurera PecmyOnuku Kasax-
CTaH SIBJISIOTCS UMEHHO CIEIMaTU3UPOBAaHHBIEC CIICJCTBEHHBIE Mmoapa3aeneHus Cien-
CTBEHHOT'O KoMHUTeTa Poccuu, Takue Kak Ha KeJIe3HOJOPOKHOM, BOJHOM, BO3TYIITHOM
TpaHCHOPTE, B MPUPOIOOXPAHHON cepe, B 00IacTh 3ApaBOOXPAHEHUS (ITPOreHHOE
HanpasiyieHue) u T. . Kak Buaum, B Poccuu oTpacieBsie U cielMaau3upOBaHHbIE O
pas3esieHusl He pasJIeNsIFoTCsl, YTO SBJISETCS HE COBCEM IMPAaBUIIBHBIM C TOUKH 3PEHUS
TEOPUH MTPABOOXPAHUTEIBHON IEATEIBHOCTH U JIOTUKH. TepMUH «0TpacieBble Moapas-
JICJIEHUs» HaMHOTO ILIMpE, YeM «CHEIHaTM3UpPOBAaHHbIE MojapasziencHus». llepBblit
OepeT Havajgo OT MOHATHS «OTPACiIb YKOHOMHUKU B TOCYJIapcTBe». BUIHBIN ydeHbIi
B oOactu s3xonomuku E.b. Konbaues, ¢ KOTOpBIM COTaniaroTcsi MHOTHE €r0 KOJIIETH,
OTIpeIeNTII, YTO TOJI OTPACIBbI0 HEOOXOAWMO TOHUMAaTh dKOHOMHYECKHE (DaKTOpHI,
CBSI3aHHBIC €IMHCTBOM >KOHOMHYECKOTO IpeIHa3HAaYeHHs] MPOAYKINUU, TOTpedsie-
MOTO MaTepHaja U ChIPbsl U 00BEIMHSIONINE TPEANPUATHS C OJMHAKOBBIM BHIIOM KO-
Hommueckoi nestensHocTH (Kolbachev, 2012:269). KiroueBbIMU MOMEHTaMH JIJISI TI0-
HATUS «OTPACib» SABISIOTCSA BUJ MPOU3BOJCTBEHHOW €IUHMIIBI TOCYJapCTBA U COBO-
KYIHOCTb IPEANPHUITUIN U MPOU3BOICTB, UMEIOIINX OOIIYI0 HanpaBieHHOCTh. Kak pa3
00OpOHHASI MPOMBIIUIEHHOCTD, MPEANPUATHS JKEIE3HOIOPOKHOTO, BOJHOTO M BO3-
IYLTHOTO TPAHCIOPTA, CIICIHaIbHbIe pe:KUMHbBIE 00BeKTHI (3ATO), mpupoaHas u 3Ko-
jorudeckas chepa u T. M. OyAyT SBIATHCSA HE YEM MHBIM, KaK OTPACIIbIO SKOHOMUKH,
€IMHULIEH TPOMBIIIIEHHOCTH TOCYIapCTBa.

Yro KacaeTcsl CrennaIn3upOBaHHBIX CIICJICTBEHHBIX MOAPA3ICICHNN, TO OHHU CO-
3MAI0TCS TSl paccieoBaHusl KOHKPETHBIX BHUJIOB MPECTYIUICHUH, UMEIONINX 00IIne
npusHaku. Hanpumep, B CitienctBeHHOM KoMuTeTe Poccun 1eHCTBYIOT CIELIMAIN3UPO-
BaHHBIE CJIEICTBEHHBIE OTHENBI IO PACCIEAOBAHUIO IMPECTYIUIEHUH B OTHOILIEHUU
HECOBEPIIICHHOJICTHUX, B cpepe 3ApaBOOXpaHEHUs], BRICOKMX TEXHOJOTHH 1 ap. Takoit
MOJIXO0J] KaK pa3 COOTBETCTBYET ONPEACICHHUIO B CIOBAPSIX TEPMUHA «CIELHUATU3IUPO-
BaHHBII», a UMEHHO «IIpeJHa3HauYeHHbIN /U1 paObOThl B OJHON CHEUaIbHOM 00J1acTH
WIN MMEIONIUH CleluanbHoe, 0cob0e HazsHadeHue» . 371ech ke CTOMT J00AaBUThH TOT

4 Eezenvesa A1 Cnosapb pycckoro sisbika: B 4 T. / PAH, VIH-T IMHTBUCTHY. MCCIENI0OBAHUMN. 4-€ H31., CTep.
M.: Pyc. s3.; Homurpadpecypest, 1999. T. IV. C—S1. 797 c.; Bunoepados B.B., Bunoxyp I'.O., Jlapun b.A.,
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(dakT, yTO caMM ClEIOBAaTEIN MPUMEHSIOT TEPMUH «crenuanu3auus». Hanpuwmep,
«CIIe10BaTElNb, CHIEHUATU3UPYIOUINI Ha paccieJOBaHUU YIKOHOMUYECKHUX MPECTyIIe-
HUM B 000POHHOM MPOMBIIIIEHHOMN OTPaCm», «CJIEe0BATENb, CIICIIUAIN3UPYIOMUN Ha
paccie10BaHuM yOUNCTBY, U T. II.

Ucxons u3 sToro, mojaraeM, 4To JI€JICHUE Ha OTPACJIEBBIE U CHEIMATU3UPOBaH-
HBIE TTO/Ipa3/iesieHus, IpeanpuHsaToe B Kazaxcrane, MOKHO CYUTAaTh TPAMOTHBIM TIO/I-
XOJIOM TIpU CO3JaHUU €TUHOTO M HE3aBUCUMOTO ['0CyIapCTBEHHOTO CIIEJCTBEHHOTO
KOMUTETA.

I'oBopst 0 mpaBax ['ocymapcTBEHHOTO CIIEACTBEHHOTO KomHTeTa PecmyOmmku
Kazaxcran, oTMETHM, YTO 3a HUM 3aKPEIUISIICS JOBOJIBHO IIUPOKHUM MX NEPEUYEHb: 3a-
JepKaHue JIUI, MPOBEACHUE JIMYHOTO JJOCMOTPA; Jada 00s3aTeIbHBIX yYKa3aHUN s
WCIIOJTHEHUSI OpraHaM T'OCYJIapCTBEHHOM BJIaCTH; MPOBEACHHUE ONEPATUBHO-PO3BICK-
HBIX MEPONPUATUH, paccienoBanue; GoToBuaeopuKcaIus; BeJeHHe CTAaTUCTUKH Tpe-
CTYIUICHUIA; TIPOBEICHNE SKCIIEPTHU3BI MO MPECTYMHBIM JIESHUSM; MMOOLIPEHUE TPax-
JIaH, CIIOCOOCTBYIOIIUX MPOTHBOJACHCTBHIO MPECTYNMHOCTH, U Tipod. Cpeau mpas, 3a-
KpEIUICHHBIX 3a ['0CynapCTBEHHBIM CIIEICTBEHHBIM KOMHTETOM, 0c000€ BHHUMaHHUE
CJIeyeT yAEIUTh TMpaBy IMPOM3BOJCTBA IKCHEPTU3 U MoomIpeHus rpaxnad. CyTtb
TaKOIo MPEJOCTaBICHHOIO MpaBa, Kak MPOU3BOACTBO 3KCIEPTU3, OCTAETCS HENOHAT-
HOM B CHJIy OTCYTCTBUS caMHMX Takux npouenyp. Ckopee Bcero, peub B TOT NEPHOL
IIJIa IMEHHO O CyJIeOHO-MEIUIMHCKUX IKCIEPTH3aX JIMOO MPU KPUMUHATTUCTUIECKUX
LEHTpax, JM00 MpU OTIACNBHBIX CTPYKTYpPHBIX NoJpaszaeneHusx ['ocynapcTBeHHOro
CIICZICTBEHHOTO KOMHTETa. 3aKoHoaaTenb B PecriyOnuke Kazaxcran, kak U ceronHs B
Poccun, ncxoamn U3 Toro, 4To it siIkoObl 60siee OBICTPOro pacciieJOBaHUs MPECTYII-
HBIX JISTHUI B pa3IUYHbIX cepax >KM3HU 00IIECTBA U OTYyYEHUS SIKCIIEPTHBIX 3aKJIIIO-
YeHMI HYKHO CO3/1aBaTh Cy/1I€OHO-MeIUIIMHCKHE SKCIIEPTHBIE MOIpa3AeiiCHHs B CAMUX
CIIEJICTBEHHBIX KOMUTETax. HaM BUAMTCSA, YTO NEATEILHOCTD CYIeOHO-MEIUITUMHCKUX
OKCIIEPTHBIX TOJPA3ICICHHA, KOTOPhIE BXOIAT B CUCTEMY €IMHBIX M HE3aBUCUMBIX
OpPraHOB MPEABAPUTEIHHOTO CIEJICTBHUS U MOAYUHSIIOTCS UM, He OyJeT 0O0beKTHBHOU
n3-3a OOLIMX BEJOMCTBEHHBIX MHTEPECOB M IUIAHOB OTYETHOCTH. B Takux ycrnoBusx,
KOTJ]a OTCYTCTBYIOT JOJDKHBIE M peaibHO paboTarolie Ha MPaKTHKe TPUHIUIIBL YTO-
JIOBHOT'O CYI0IIPOM3BOCTBA M BOCIIUTAHUS TOJKHOCTHBIX JIMLL, JIF00as SKCIIEpTHAs Jie-
ATENBHOCTh 00s13aHa OBITH TOJBKO He3aBucuMon. B 1995 rony B PecriyOnuke Kazax-
CTaH ObLIO MMEHHO TaK: MEHSUIMCh OCHOBHBIE MIPUHIIMIIBI YTOJIOBHOTO CYOMPOU3BO/I-
CTBa U BMECTE C HUMU MOJXOJ] K HPABCTBEHHO-HI€O0JIOTHYECKOMY BOCITUTAHHIO CIIE/I0-
BaTesel, MPOKYpOpoB U T. . I3MEHWICS KJIIFOUEBOW MPUHIIUI ACSTEILHOCTH; aKIIEHT
CMECTHJICSI C YCTAaHOBJICHHSI HCTUHHBIX OOCTOSATENHCTB MPOU3OIISANIETO Ha COCTS3a-
TEIBHOCTH, UTO, 110 JOTHKE BEIICH, TOHKHO OBLIO SBUTHCS KIIFOUEBBIM (haKTOPOM IS
HEJOIYCTUMOCTH HAJEJICHHUs IOJIHOMOYHEM OHKCIEPTHON nesTenbHOCTH ['ocynap-
CTBEHHOTO cie/iIcTBeHHOro komureTa Pecnyonuku Kazaxcran. Hapenenue nomgoOHeM
MOJTHOMOYHMEM JaHHOTO IPaBOOXpaHUTENbHOro opraHa B PecmyOmuku Kazaxcran
CTaJIO OJIHOM U3 OIIMOOK, KOTOPbIE MPUBEIN K HECIOCOOHOCTH €r0 JI0JKHBIM 00pa3oM
(GYHKIMOHUPOBATh M AajbHEWIIeMy yrpa3aHeHHio. [1o Takomy ke MpakTHYeCKOMY

Ooicecos C.U., Tomawesckuil b.B., Ywaxos /[.H. TonkoBbli cioBapk pycckoro s3sika / mox pea. J.H. Yia-
koBa. M.: I'oc. n31-BO WHOCTp. U HaIl. cioB., 1940. 1502 c.; Boaun B.M., Ywaxos J{.H. TonkoBblii clnoBapb
pycckoro s3pika: B 4 . M.: CoB. sHnmki.: OI'N3, 1935—1940. T. 4.

CRIMINAL LAW AND CRIMINOLOGY 227



babuu H.B. Bectuuk PYTH. Cepusi: FOpunnueckue nayku. 2023. T. 27. Ne 1. C. 221—239

IyTH, HE YUYUTBIBAs y’KE€ UMEIOLIMICSA B ucTopuu cTpaH ObiBiero Coserckoro Coro3a
HETaTHBHBIH OIBIT B 00J1aCTU OPraHU3aLUU U IEATEIbHOCTH €IMHOTO U HE3aBUCUMOTO
Oprasa IpeBapUTENbHOIO CIEACTBUA, CerofHs uaeT Poccus, 3aKkOHOJaTeIbHO Halle-
nuB CriencTBeHHbI KoMUTET Poccuy mpaBoM CO3/1aBaTh NOJYMHEHHBIE €My LIEHTPbI
Cy1eOHO-METUIMHCKHIX DKCIIEPTH3".

Kak n B Poccun, I'ocynapcTBeHHbIl crneacTBEHHBIM komuTeT Ka3axcraHa BO3-
rinaBisut [Ipencenarens, KOTOPBIN Ha3HAYANICS M OCBOOOKIAIICS OT oJkHOCTH [Ipe3u-
nentoM Pecny6muku. 3amecturenu [Ipeacenatens Takke Ha3HAYAIUCh U OCBOOOXKIA-
muck [lpesunenrom no mpexacrasnenuto llpencemarens I'ocynapctBennHoro Crnen-
cTBEeHHOro komurera. IIpencenarens Haxensicd TAKUMU MOJHOMOYMAMH, KaK PyKO-
BOJICTBO JIEATEIBHOCTBIO MOAYUHEHHOTO €My BEIOMCTBA C IEPCOHAIBHOM OTBETCTBEH-
HOCTBIO, OIIpeieNIeHNue 005A3aHHOCTEH CBOMX 3aMECTUTENIEH M HUKECTOSIUX PYyKOBO-
IUTENIeW ToNpa3ie/ieHul, W3MaHue NPUKA30B, PACIOPSHKEHUM M T. M., CO3JaHUE,
YIpa3IHEHUE U PEOpPraHu3alus pa3InyHbIX [OAPa3Ac/ICHUI, HA3HAYCHHE PYKOBOIH-
TeJled W HadalbHHUKOB IOJpPA3IeaeHU U pan Apyrux. CTOUT 3aMETUTh, YTO KAKHX-
7100 CYIIECTBEHHBIX OTVINYMN OT MOJTHOMOYHI IpejiceiaTeNel cIeICTBEHHBIX KOMU-
TETOB, AelcTByonmx B Poccun u Pecniy6nuke benapych, He BeissBIeHO. BrIOpaHHbBII
Y 3aKOHOJIaTEIhHO 3aKperuieHHbI B 1995 roay mopsinok HazHauenus [Ipeacemarens
I'ocynapCTBEHHOIO CIEICTBEHHOTO KOMUTETA [Ipe3suieHTOM He SBISAETCS yCIEUIHbIM
B CHJIy YLIEMJIEHUS JEMOKPAaTHYECKUX OCHOB U IIPaBa ydacCTHs B OTOH IpoLEenype
npezacraButeneil Hapoaa. Takas npouenypa 6onee Wi MeHee puemiiemMa ajsi He0oJlb-
IIMX TOCYIAapCTB € YHUTApHOH (opMOii rocyJapcTBEHHOTO YCTPONUCTBA, XOTSI CETOTHS
y>K€ M TOKa3blBaeT CBOM HEAOCTAaTKU, Hampumep, korga B PecnyOnuke benapych
BIIACTh IOJHOCTBIO COCPENOTAaYMBACTCA B OJHUX PYKaxX W SIBISAECTCA OPYXKHEM s
danbcupukanuii, MOAABICHUNA 3alIUTHl OJHOTO YEJIOBEKa M INPOYMX HETraTHBHBIX
nenei. [loaToMy MBI mojaraeMm, 4To Takas IpOLEAypa ycTapesa, SBISETCS BEXOH
XX Beka, U IPUMEHEHHE €€ B COBPEMEHHBIX I'OCYIapCTBAX IPU OpraHU3aLUu U Jes-
TEJIBHOCTH OPraHoB IPEABAPUTENBHOTO CIENCTBUS HEOITYCTUMO.

IIponeccyanbHble TOTHOMOYHS MPEACEAATEN U HUKECTOSIUX PYKOBOIUTEIEH,
kak B Poccum, Tak U B Ipyrux CTpaHax, ObUIM JOBOJIBHO IIUPOKUMHU U ONPEAEISIIUC
YTOJIOBHO-IIPOLIECCYAJIbHBIM 3aKOHOAATENbCTBOM. [IpoKypopckuii Han30p 3a AesATelb-
HOCTb ['0CyZapCTBEHHOTO CIIEACTBEHHOIO KOMUTETA ObUT HU3KHM B CHUIIy OTCYTCTBUS
y OpraHoB INPOKYpaTypbl IOJKHBIX NPaBOBbIX MexaHU3MOB. IIpokypop Obu1 naxe
JUIIEH TIpaBa yTBepXkaaTh oOBUHHUTENbHBbIE 3ariroueHus (Yakubovich, Konakh,
Mikhailova, Voskrsensky & Prokudina, 1995:104).

Yro kacaeTcs MPaBOBOro cTraTyca B 00JIACTH KBATU(HUKAIIMOHHBIX TPEOOBAaHUM U
MOPSI/IKA TIPOXOXKIECHUS CITY>KOBI TOJDKHOCTHBIMH JIMLIAaMH ['ocy1apcTBEHHOTO cief-
CTBEHHOro komureTa Pecry6nuku Ka3axcraH, ToO Ba)KHO 3aMETHUTh, YTO OHU IIPAKTH-
YECKH MOJHOCTBIO AyOIMPOBAIIU TE, KOTOPbIE OBLIM MPeLycMOTpEHbI B MUHUCTEPCTBE
BHYTPEHHUX JIel. DTO CBSI3aHO C TeM, 4TO [ 0Cy1apCTBEHHBIH CI€ICTBEHHbI KOMUTET
BMECTHJ B ce0sl (DyHKIIMU OpPraHOB BHYTPEHHHX Jell. B HeM ObUIH NMpesyCMOTpPEHBI

3 Ipencenarens CK Poccun npoBen paGodyio BCTpedy ¢ 3aBeylolei kadeapoii cyne6nbix sxkcneprtus MITTOA
nmenn O.E. Kyrapuna Enenoit Poccmiickoii, 19.12.2019. Pexxum moctyma: https://sledcom.ru/press/events/
item/1422292/ (nata obpamenus: 08.12.2021).
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JIOJKHOCTH PSIIOBOTO COCTaBa U O(UIEPCKOr0 COCTaBa B 3aBUCUMOCTH OT HaIlpaBlie-
HUS JIEATENbHOCTH, YTO XapaKTepPHO MMEHHO JJIsi OPraHOB BHYTPEHHHUX JI€1 B 3TOM
chepe. B CneactBennom komuteTre Poccnm MOMKHOCTH B OCHOBHOM HAYMHAKOTCS
MMEHHO C O(UIICPCKOTO 3BaHMSI «MJIAIIIANA JCHTECHAHT.

l'ocynapctBenHsblil crnencTBeHHbI komureT Pecny6nukn Kazaxcran, coznanue
KOTOpOoro oOycCJOBWIO TMosiBIeHHE OonbIIoro koiaudectBa mpobiem (Gavrilov,
2008:81), 6p11 yrpazaaeH S HossOpst 1997 rona B coorBercTBUU ¢ YKa3oM [Ipesunenta
No 3741 B mensax «HaIMOHAIHLHOW 0E30MAaCHOCTH, ONTUMH3AIUU CTPYKTYPHI MPaBoO-
OXPaHHUTEIBHBIX OPTaHOB M CHEIMATBHBIX CIY>KO rocynapcTBa, YCHICHHS OOpHOBI ¢
OpraHU30BaHHON MPECTYMHOCTBIO U Koppymnuueii»’. IIpy aHanu3e opraHu3aluy u Je-
ATEIBHOCTH ['0CyAapCTBEHHOTO CIIECTBEHHOr0 KoMHuTeTa Kazaxcrana BbIsIBIEH Hera-
TUBHBIM ONBIT CO3JaHMA TaKUX MPABOOXPAHUTENbHBIX OpraHoB. PykoBoacTBOM
CTpaHbl He ObUIM U3y4YeHBl BCE OPTaHMU3AMOHHBIE ACTIEKTHI CO3/IaHUs €IMHOTO U He3a-
BHCHMOTO OpraHa mnpeaBapuTeNbHOro cieactsus. boictpora (Goncharov, 2002:109),
XaJIaTHOCTh U HEOPEKHOE OTHOIIEHUE K 00SA3aHHOCTSIM JOJKHOCTHBIX JIHIIL, TIPOSIBIICH-
HBIE B X0JI¢ TIpOBeACHUS pedOpMBI CIeICTBEHHOW cucTeMbl Ka3axcrana, mpuBenn K
TOMY, 4TO ObIIa pa3pylieHa o0Imas MpaBOOXpAaHUTENbHAs CHUCTEMa TOCYIapCTBa,
u B iepuon ¢ 1995 o 1997 rox, korma 0611 co3aaH U GYHKITMOHUPOBA ['ocymapcTBeH-
HBIH CII€ICTBEHHBII KOMHUTET, YCUJICHHO MOBBIIIAJICA YPOBEHb KpUMUHOTE€HHON CUTY-
aruu B cTpaHe. Takoro MHEHUs MPHUICPKUBAIOTCS  mpaBoBensl (Soloviev, 2000:4;
Berlyavsky, 2017; Berlyavsky, 2013), u camu cotpyanuku ObiBiiero I'ocynapcTBeH-
HOTO cieacTBeHHoro komureta. Tak, M.Y. KoramoB, Ha TOT MOMEHT OBIBIIMIA COBET-
nuk [Ipencenarens ['ocynapcTBeHHOTO clieZIcTBEHHOTO KomuTeTa Pecyonnku Kaszax-
CTaH, OTMeYaJj, 4To pedopma CIEICTBEHHOTO anmapaTa, BO-IEPBbIX, ObLIa HE MPOIY-
MaHa, a IpeUI0KEeHUs, KOTOPbIe BHOCHUJIMCH IS €€ YIYUIIeHUs U n30eraHus OmmooK,
MIPOCTO HE YUUTHIBAIHCH PyKOBOJCTBOM CTPaHBI; a BO-BTOPHIX, HA MIPAKTHKE OIYTIa-
Jach HeXBaTKa (MHAHCHPOBAHMS, KOTOpAs MPUBEIA K OTCYTCTBHUIO TOpa3IeJICHIIA Ha
Mecrtax (Kogamov, 1998:34—37, 129).

Hapsny ¢ ynmoMsHyThIMH OIIMOKaMHU MOYKHO BBIICTHTH U IPYTHE, KOTOPBIE TAKKe
OKa3aJIM CyLIECTBEHHOE BIMSHHE Ha HETATHBHYIO JI€ATEIbHOCTh ATOrO NPaBOOXPAHU-
TEJIBHOIO OpraHa Mocjie peaju3aliy KOHLEMIUU €IUHOI0 M HE3aBHUCHMOIO OpraHa
npenBaputensHoro cieAactsus B 1995 rogy. Camoit riiaBHO# U rpy0oii ommOkoii npu
co3nanuu ['ocyapcTBEHHOTO ClIeZICTBEHHOTO KomuTeTa Kazaxcrana crano coBMenie-
HUE B OJTHOM BEJIOMCTBE OJIHOBPEMEHHO HECKOJIbKMX OCHOBHBIX (DYHKIIMIA, a HMEHHO
ONEPATUBHO-PO3BICKHOM, CIIECTBEHHOM, I03HAaHUS U dKCIIEpTHON. Takoe KOHIIEHTpH-
poBaHHe (QYHKIIHI B OJJHOM BEJIOMCTBE MTPH MOT0OHOM BOCTIPUSTHH TOCYAAPCTBOM OC-
HOB YTOJIOBHOTO CYIOITPOU3BOICTBA BCET/Ia IPUBOIUT K TOMY, YTO TIPOUCXOIUT (alib-
cuduKanus pe3yabTaToB, MOTYYEHHBIX B X0/1€ ONIEPAaTUBHO-PO3BICKHOMN IS TEIHHOCTH
U JI03HAHMS, B LENAX MOAJIEPYKAHNUS JAHHBIX CTATUCTUKH B 00JIACTH PACKPBIBAEMOCTH
npectymuieHuil. Ilocne mpoBeneHUs OnepaTUBHO-PO3BICKHBIX MEPONPUATHI Takue
JaHHbIe 0(OPMIISIOTCS U TepeatoTes caenoparento. CrnenoBareib B CHIIy 3aBUCUMO-
CTH OT OOIIMX BEJOMCTBEHHBIX WHTEPECOB (HANpHMEp, IJIaHa PaCKPHIBAEMOCTH)

¢ Va3 [Ipesunenta PecyGnuku Kazaxcran ot 5 Host6pst 1997 roga Ne 3731 «O Mepax 1o YKpEIUIEHUIO HaLK-
OHAITbHOW 0€30MacHOCTH, JajJbHEHIIEMy YCUICHHIO GOpPbObI ¢ OPraHM30BaHHOM MPECTYITHOCTHIO U KOPPYII-
nueit» // Kazaxcranckas npasga. 1997. 11 oktsa6ps.
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U CBsA3ed NONpOCTy He OyneT 3auHTEepPEecOBaH B INPABMIIBHON OLIEHKE MaTepUallOB
OIIEpaTUBHO-PO3BICKHON AEATEIBHOCTHU U JAJIBHEHIIIEM JOJKHOM PaccieI0BaHUH IIpe-
CTYIUICHHS. 3/1€Ch K€ B XOJ€E MPEABAPUTEIBHOIO CIEICTBUS BOZHUKAET €IIe OANH OT-
pHULIATEIbHBIA MOMEHT, KOTOPBIH, KaK PaHee OTMEYaoCh, CErOJHs MPUCYTCTBYET U B
Poccun. CnemoBatento sl yTOYHEHUS KaKUX-THOO MOMEHTOB MOYKET TTOHATO0UTHCS
cyne0HO-3KCTIepTHOE 3aKiIroueHue. [ ero momydenus cienosarens ['ocynapcTBeH-
HOTO clefIcTBeHHOro komurera Kaszaxcrana mor oOpaTuThCsl K CyaeOHO-MEIUIINH-
CKOMY JKCIIEpTY, KOTOPBIM BXOIWJ B INTAT 3KCHEPTHOIO MOIAPA3LEIICHHUSI TOTO XKE
l'ocynapcTBEeHHOTO CIEACTBEHHOrO KOMUTETA. B 3TOM cilydae Takke MPUCYTCTBOBAIIN
BEJOMCTBEHHBIE MHTEPECHI U (haJIbCU(PULIUPOBAHHOCTb YTOJIOBHBIX MAaTEPUAIIOB U JKC-
nepTHbIX 3akimoueHuil. Kak BuaHo, B paHee aelictByrounieM B Kasaxcrane enuHoM
Y HE3aBHCHMOM OpraHe NPEIBAPUTEIBHOIO CIEACTBHUS MPOCIEKUBAIIACEH SIBHAS BHYT-
PUBEOMCTBEHHAs] 3aMHTEPECOBAHHOCTb MEKIY OIEPATUBHUKOM, CIIEJ0BATEIIEM,
9KCIEPTOM U PYKOBOIUTEIIEM CIEACTBEHHOIO IIOAPA3AEIICHUS.

CrouT 3aMeTHUTb, YTO TAaKasi CUCTEMAa KOHIICHTPUPOBAHUS HECKOJIBKUX (QYHKIUH B
OJIHOM BE€JIOMCTBE IIPH JOJKHOM HPaBCTBEHHO-HUIE0JIOTHYECKOM OCHOBE IOCY4apCTBa,
HOPMAaJIbHOM BOCIPUSITHM OCHOB JIOOOT0 yroJOBHOI'O CYJIONPOU3BOJICTBA U UCTOPH-
YEeCKOI'0 pa3BUTHs CTPaHbl B IPUHLUIE OyJIET SIBJISATHCS MMOJIOKUTENbHOM. B kauecTBe
prUMepa TaKoH MOJIOKUTEIbHON OpraHu3aluH, I1e COOII0JAt0TCs TP 3TUX KpUTEPHs,
MOXHO TipuBecTH DenepanbHoe Oropo pacciuenoBanuii CoenamHeHHBIX IllTaToB
Awmepuku.

BoszBpamasice k ommbOkam npu co3faHuu ['oCyJapCTBEHHOrO CJEICTBEHHOIO
komurera KazaxcraHa, cieqyer TakKe BBIICIUTh YHHUTOKEHHE CHCTEMBI OpraHu3a-
IIMM TIPOKYPOPCKOTO HAaA30pa 3a paccieroBaHueM npecTyruieHud. Ilocne pedopmsl
y OpraHoB IpoKyparypsl Kazaxcrana BooO11Ie He 0Ka3aJ10Ch KaKUX-THO0 MEXaHU3MOB,
C TIOMOIIBI0 KOTOPBIX MOXKHO OBIIO OBl XOTh KaK-TO OCYIIECTBIATH MUHHUMAJIbHbIN
JOJKHBIN HAA30P 32 MPOLECCYANbHON AESTEIRHOCTRIO CIEI0BATENEN €AUHOTO U Op-
raHa IpeIBapuUTEIbHOrO CiencTBH. [IpoKypop MHUIINIICS ITpaBa HE TOJIBKO pacciaeno-
BaTh YTOJIOBHBIE €A, HO M YTBEPKAAaTh OOBHHUTENBHBIE 3aKiI0YeHHs. B Takux ycio-
BUSIX HAJ30p 3a COOIOIEHHEM IIPaB M CBOOOJ YeIOBEKAa U TPaKIaHWHA B YTOJIOBHOM
CYZOIIPOHM3BOJICTBA BOOOIIE HEBO3MOXKEH.

Cosmenienne (GyHKIMN JO3HAHUS, ONIEPaTUBHO-PO3BICKHOM, CIEICTBEHHOM, CTa-
THCTHKH U dKCIIEPTHOH, a TAKXKE Iepenada B ['0Cy1TapCTBEHHBIN CIICICTBEHHBIN KOMU-
teT Ka3axcraHa 4acTy BaXXHBIX M HEOTHEMIIEMBIX ITOJIHOMOYHM OPraHOB IIPOKYPaTY B,
YTO IPUBEJIO K YMAJIEHUIO IPOKYPOPCKOro Hai30pa, cozaanu u3 Komurera aBromMmaru-
YEeCKH CYINEPBEIOMCTBO, KOTOPOE CTallo0 AyOJIMpOBaTh JApyrue MpaBOOXpaHUTEIbHbIE
oprasbl ¥ NOAYUHAIOCH TONbKO IIpe3unenty Kazaxcrana. Ilpencrasisercs 1I0ru4HbIM
BBIBOJ] O TOM, YTO 3((EKTUBHOCTb TAKOI'O I'POMO3KOI0 CYNEpPBEJOMCTBA C TaKUMHU
MOJIHOMOYHSIMH Y HEBO3MOXKHOCTBIO XOPOIIETro (HEMUHUMAIILHOTO) (PMHAHCUPOBAHUS
OblIa C CaMOro Hayasa 10ji COMHEHHEM.

JlonyiieHHble pyKOBOJCTBOM CTPaHbl B Ipoliecce peopMupoBaHUs CIIEACTBEH-
Horo ammapaTa Kazaxcrana ommOKH HE MO3BOJIMIIA CO3/1aTh dPPEKTHBHBIA U Kaue-
CTBEHHBIN €IMHBII M HE3aBUCHMBIN CIIEICTBEHHBIN OpraH MpPEIBapUTEIBHOIO CIE-
ctBUsl. OIHAKO BBISBICHHBIE MPAKTUYECKUE OLIMOKU MOTYT CIY>KUTh HEraTUBHBIM
npuMepoM (haKTOpoB, KOTOPBIE HE JOJKHBI JOIyCKAaThCs MPH JalbHEimeM pedopMu-
POBaHMH CIEICTBEHHOU cucTeMsl Poccun.
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OnbIT NOCTPOEHHS, OPTAHU3ALMH U AeATeTbHOCTH
CaencrBennoro komurera Pecnydsmku benapycs

Cnenyronmm rocyaapcTBoM, Kotopoe mnocie pacrnana Coserckoro Coroza co-
3/1aJ710 €IMHBIM U HEe3aBUCHMBIN OpraH MpeaIBapUTeNIbHOTO CelcTBuUs, cTana Pecry0-
nuka benapyck. PykoBoaCTBO 1aHHOM CTpaHbl MOJOLLIO K IPOBEIEHUIO peOpMbI 60-
Jiee OTBETCTBEHHO, yeM B Pecrrybnuke Kazaxcran. O HE0OX0AMMOCTH CO3/IaHuUS TAKOTO
MIPaBOOXPAHHUTEIBHOTO OpraHa U MOJIOKUTENBHBIX (PaKTOpax KOHIETUH €IUHOTO H
HE3aBHCHMOTI'0 OpraHa IpeJBapUTEIbHOIO CIEICTBUS BBICKA3bIBAINCH MHOTHE IIPABO-
Benwl PecriyOnmku bemapych. M. Bpadnens orMedan, 94To JOTHYHEE BCETO CO3MATh B
benapycu oiuH npaBoOXpaHUTEIbHBIN OpraH, KOTOPbIM BBIMTOJIHSI Obl (DYHKIIUIO ITPeI-
BapUTEIILHOTO CIIEACTBUS W HAaxOAwics Obl moja enuHbIM KoHTpoiem (Branchel,
2008:27—30). [Ipencenarens BepxoBuoro Cyna benapycu B.O. Cykaino Taxxe npu-
JIEP>KUBAETCS TAaKOM MO3UIIMM U HETaTHUBHO OTHOCUTCS K paclpeneieHuio (QyHKIUU
CJIEJICTBUSI MEXJIYy HECKOJBKUMH TOCYIapCTBEHHbIMH opraHamu. [lo ero MHEHHIO,
BEJIOMCTBA, UMEIONIHNE TaKyI0 (PYHKIIHIO, 3aHIMAIOTCS TIOKA3aTelsIMH, a He peabHBIM
paccienoBanneM mpectryrmiennit (Maltsev, 2011:3—9). A.M. llIBenr ykasan, 4To
BEJIOMCTBEHHAs IPUHAJICKHOCTD CJIeI0BaTeNeH K pa3IMuHbIM IPABOOXPAHNUTEIBHBIM
OopraHaM MpPHUBOJUT K MEXBEIOMCTBEHHBIM CIIOpaM U He crnocoOHa chopMHUpOBaTh
€IMHYIO TIOJIUTUKY, IPAKTHKY U CIIOCOOBI OpraHN3aIliH IPEABAPUTEIHHOTO CIEICTBUS
(Shved, 2012:21—23).

Hrorom nuckyccuil 1 rimy0OKUX HCCIEI0BAaHUM CTalo CO3JaHUe eIMHOr0, HO 3a-
BHCHIMOTO OT IJIaBbl TocyaapceTBa (kak B Poccun n Kazaxcrane), a¢(hekTHBHOTO OpraHa
MPeBapUTENBLHOTO CJIEICTBUS IO PacCieOBaHUIO OOLICYTOJOBHBIX IMPECTYMHBIX
nessauid. CiencTBeHHbI koMuTeT PecryOnmku benapyce Obin co3nan mo Ykasy Ilpe-
sunenTa bemapycu Ne 409 «O6 o6pazoBanun CrencTBeHHOro komuteTa PecryOnmku
Benapyce»’ B 2011 roy npakTHUecKH 0JHOBpPeMeHHO co CleICTBEHHBIM KOMUTETOM
Poccuiickoit ®esiepanuu®, 4To rOBOPUT O CUIBLHON MPaBOBOI GIM30CTH ABYX CTpaH.
Cornacno Ykazy Ne 409 nmpaBoBoe nosioxxkenne CiieICTBEHHOTO KoMuTeTa PecyOoimkm
Bbenapych B rocy1apcTBEHHOM amnmnapare XapakTepu30BalIoCh KaK CAMOCTOSATEIBHOE OT
3aKOHO/ATENbHOM, CyZA€OHOM U UCTIOTHUTEIHHON BETBEH BIIACTH.

[Ipouecc co3nanust 3TOro CHeNMaIbLHOIO MPABOOXPAHUTEIBLHOIO OpraHa Mpoxo-
JIAJT TIyTEeM TIepeiaul eMy CIIeICTBEHHON (DYHKIIMU U YaCTH CJICCTBEHHBIX KaJPOB U3
OpraHoB MPOKYpaTyphl, BHYTPEHHUX J1e1 ¥ (UHAHCOBBIX paccienoBanuii Komurera
Tocy1apcTBEHHOTO KOHTPOIA . B IesX 3alIuThl Focy1apcTBa OT BHELIHETO BIUSHUS,

7 Va3 IIpesunenta Pecnybmiku Benapych ot 12.09.2011 Ne 409 «O6 o6pasosanun CIieICTBEHHOTO KOMHUTETA
Peciybnuku Benapyce» / HanmoHanmsHBIH peecTp mpaBoBeIX akToB PecmyOmmku Bemapycs. 2011. Ne 103.
1/12845.

8 Vka3 Ilpesunenra Poccuiickoit @enepaiuu ot 27 centsiops 2010 r. Ne 1182 «Bompockt CiieicTBEHHOTO KO-
muteta Poccuiickoit ®eneparmy // Poccuiickas razera. 2010. Ne 5297(218) (28 ceHTAOps).

% 3akon PecryGrukn Benapycs Ne 325-3 «O BHeceHNH JOTIONHEHUH U M3MEHEHHH B HEKOTOPBIE 3aKOHBI Pec-
nyonuku Benapyck mo Bompocam o6paszoBanust CrieactBeHHoOro komurera Pecry6nuku benapycs» [mpuHsT
[Manatoit npencraButeneii 7 gex. 2011 r.: pegakuus ot 01 okt. 2012 r.] / HanmonanbHbIN peecTp MpaBOBBIX
aktoB PecrryOnuku benmapyce. 2011. Ne 140. 2/1877.
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Kak u B Poccun, y opranoB rocygapctBeHHoi 6e3omacHoctu — Komurera rocynap-
cTBeHHOH Oe3omacHocTu PecriyOnuku benapych He Obla U3bsATa PyHKLIMS MIpeIBaApH-
TENBHOTO CJEICTBUS.

Hpyroii 0co0eHHOCThIO SABISETCS TOT MOMEHT, YTO JuId obOecriedeHus Ooiee
3¢ (}HEeKTUBHOTO MPOKYPOPCKOTO HAI30pa MPOKYpop oOJiamaeT mpaBoM BO30YKIATh
To0BIe YTOJIOBHBIE JIeTIa M MPOBOAMTH 110 HUM pacclie/IoBaHUE B ClTydae, €Clid €CTh Ha
TO OCHOBaHHUS WM CJIEJI0BATENM HE3aKOHHO OTKA3BIBAIOTCA OT MPHUHSTHS JIOJDKHBIX
npoueccyanabHbix Mep. [1o cyTH mpou301LI0 JOBOJIBHO CUIBHOE PACIIMPEHHE TOJTHO-
MOYHH MPOKYypOpa B YTOJOBHOM CYJIOMPOM3BOACTBE. [Ipn Takoil opraHu3alimoOHHON
CHCTEME CIIEICTBEHHOTO aIllapaTa BhI3bIBAET OECIIOKOWCTBO TOT IOPHINYECKUH (DaKxT,
YTO OTCYTCTBYET KPYI' OCHOBAHUH, PU KOTOPHIX MIPOKYPOP OJIKEH UM UMEET IPaBO
BMEIINBATHCS B JIOCIIEICTBEHHYO IIPOBEPKY U BO30YKIaTh YrOJIOBHBIE Jiena. Bee 3To
CTaBHUT IIOA COMHCHHUEC 00BEKTUBHOCTD MpEeABAPUTCIIBHOIO CICACTBUSA, TAK KaK IIPOKY-
POp B CHIIy HEOIIPEAEICHHOCTH MOJTHOMOYUHN 1 0€3rpaHMYHBIX BO3MOKHOCTEH MOKET
BO36y>¥(JIaTB WM U3BIMATh JIFOOBIE YTOJIOBHBIC I€JId, 4 TAK)KC OKa3bIBATb BJIUSAHHC Ha
cienoBareseil He TobKO CIe/ICTBEHHOTO KOMHUTETa, HO U OPTaHOB r'OCY/IapCTBEHHOM
0€301MacHOCTH B IEJSX JTOCTHKEHUS CBOCH 3aMHTEPECOBAHHOCTH B YTOJIOBHOM TIPO-
necce. JlelcTByOmuMii NpaBOBOM CTaTyc MPOKypopa B bemapycu HaMHOTO MIMpE, YeEM
310 OBUTO BO BpeMmeHa Cosetckoro Coro3a u Poccuiickoit @eneparum 10 2007 rona.
Jnsi MUHAMU3alMU KOPPYNLMOHHBIX JIESHUN Ba)XKHO YCTAaHOBHUTH TOYHBIM MOPSAIOK
y4acTusi IpOKypopa B BO30Y>KJIE€HUH YTOJIOBHOTO Jefla U pacciae0BaHUM 10 HEMY, a
MMEHHO MpPH KaKUX OOCTOSTENLCTBAX OH MOXET MPUMEHHUTh TaKOE MOJIHOMOYHE.
HaHpI/IMep, TaKUM OOCTOSITEILCTBOM MOKET BBICTYIIATh CUTYyalus, KOrja BCC Opuan-
YECKHE MEXaHU3MBI POKYypOpa UCUEPIIAHbl U OCTAETCS MOCIEAHUM, UM CIEA0BATENb
TPUIKIbI OTKa3bIBACTCA B036YI[PITI) YTOJIOBHOC ACJIO IIPU UMCIOINXCSI OCHOBAHHUAX.

OcCHOBHBIE IIPABOBBIE HOPMBI O paclpelesieHMH (YHKIUU MPeIBapUTEILHOIO
CJIICACTBUA MCKAY TPEMS MMPABOOXPAHUTEIIbHBIMU OpraHaMiy 3aKpPCIUICHBI B CTaTbAX 34
u 182 YronoBHO-MIpolieccyaibHOro Kojiekca benapycu.

Bospamasice k CinencrBenHoMy kKomutety PecnyOonmku benapych, HeoOxoaumo
OTMETUTh, UTO B COOTBETCTBHHU ¢ 3akoHOM «O CrnenctBeHHOM KomuteTe PecmyOnuku
benapycws» oH onpenensercss Kak BOGHU3UPOBAHHBIN, €AMHbBIN U HEHTPaTU30BAHHbII
MIPaBOOXPAHUTEIbHBIA OpraH, OCYUIECTBIISIOMUN (QYHKIUIO TPEIBAPUTEIBHOIO CIIEI-
CTBHUA Ha CTaJUH YTOJIOBHOTO CYIOIIPOU3BOJICTBA.

OcHOBHBIMU 3aJjlayaMH, KOTOpbIE€ Bo3jaratorcs Ha CleICTBEHHbI KOMUTET, SIB-
JISIIOTCSL:

— BCECTOPOHHEE, MOJHOE, OOBEKTHUBHOE PAaCCIICIOBAHNE MPECTYITHBIX JCSTHHM.
[Jannas 3agada, Bo3noxeHHas Ha ClIeICTBEHHBIN KOMUTET benapycu, umeer npsamyro
B3aMMOCBS3b C TAKMM IPUHIUIIOM YTOJIOBHOI'O CYAOIPOU3BOCTBA, KAK YCTaHOBIICHUE
HCTHHHBIX OOCTOSITENILCTB MPOM3OLIE/IIEro, KOTOPhId 3aKpervieH B cTatbe 18 Yro-
JIOBHO-TIPOIIECCYaIbHOTO KoJiekca benapycu. B 1ensx moBblieHUs 00bEKTUBHOCTH
cienctBus B Poccun cnenyet npumenuts onslT Pecriyonuku benapycs n CoBeTckoro
Coro3a 1 u3MeHuTh coaepkanue yactu 1 mynkra 4 crateu 1 denepanbHoro 3akoHa
«O CnenctennoM komuteTe Poccuiickoit denepannm» Ha «BCECTOPOHHEE, MOJTHOE,
00BEKTHBHOE U OINEPATHBHOE pacCClIeIOBaHUE MPECTYMHBIX AesHuit». Kpome storo,
AJI1 HOPMAJIBHOI'O  JTOCTUKCHUA IIOCTaBJIECHHON 3aJa4yd B KaXJIOM OTACJIBHOM
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IOPUAMYECKOM ClTydae BaXKHO Takke B YTOJOBHO-IpoIeccyalbHOM Kojaekce Poccun
3aKpEeNUTh NPUHIUI C TAKUM K€ HAUMEHOBAHUEM;

— obecrieueHne 3alUThl MpaB, cBOOOJ U MHTEPECOB (HU3MUECKUX U IOpUIUYE-
CKUX JIUII;

— yJIy4dlIeHHe METOO0B NPEIBAPUTEIHHOIO CIEACTBHS, aHATU3 MPAKTUKH IS
TTOBBIIIICHHSI KAUeCTBA PacCieIOBaHMs MPECTYTUICHNN;

— YCTaHOBJICHHE MTPUYWH U YCIOBUH BO3HUKHOBEHHS IIPECTYITHOCTH;

— pa3paboTKka HOPMATHBHO-TIPABOBBIX AKTOB B YCTAaHOBJICHHOU cdepe;

— MEXAYHapOAHOE COTPYAHHUYECTBO.

Cucrema CneicTBEHHOI0 KOMUTETA Ha TEppUTOpUH benapycu oprannzoBaHa Tpa-
JUIMOHHBIM CIIOCOOOM, XapaKTepPHBIM sl OOJIBIIMHCTBA MPABOOXPAHUTENIBHBIX Opra-
HOB pa3JIMYHBIX CTPAH MHUPA, @ UMEHHO LIEHTPAJIbHbII anmnapar, ynpaBieHUs U OTIEIbI.
Nmerorcst oOuryre cucteMHble MPU3HAKU MEXTY CIEICTBEHHBIMH KoMUuTeTamu Poccun
u benapycu.

LlenTpanbHblil anmapaT COCTOUT U3 TJIaBHBIX YIPaBICHUW, YIIPABIEHUH, OTAENIOB,
CEKTOpOB, TPYII H T. TI.

VYupasnenus: CiaencTBEHHOTO KOMUTETa CO3JAIOTCS B 00JIacTAX U ropojae MuH-
cke. CoCcTOAT U3 yIpaBIIEHUH, OT/IEIO0B, CEKTOPOB U T. II.

Otaensl O paliOHAM HE UMEIOT CBOEH CHCTEMBI, B HUX UMEIOTCA JOJKHOCTH Clie-
JIOBaTeNIel U UHBIX JOJDKHOCTHBIX PAOOTHHKOB MO CIEIUAIN3AIIH.

Uro kacaercs monHomouuit CneacTBeHHOro komutera bemapycu, To OH ocCy-
LIECTBIISICT MPOBEPKY 3asBICHUN O MPECTYIUICHUSX, MPEABAPUTENIBHOE CJE/ICTBUE,
y4acTByeT B (pOPMHPOBAHUH YTOJOBHOM IMOJUTUKU, UMEET U MPHUMEHSET OpYyXKHE U
WHBIE CIICIMAJIbHBIE Cpe/ICTBa, oOeclieunBaeT BHYTPEHHIOI COOCTBEHHYIO Oe3orac-
HOCTb U Jpyrue noiaHoMouusi. CTOUT 3aMeTHUTb, UTO Ha ClieIcTBeHHbIA KoMuTeT bena-
pycH HE BO3JararoTcs MOJHOMOYHS B c(hepe omnepaTuBHO-PO3BICKHONW U AKCIIEPTHOMN
nesitenbHOCTH. COBMEIICHHE B OJTHOM BEIOMCTBE CJIEICTBEHHOW (DyHKIIMU M omepa-
TUBHO-PO3BICKHOM NPUBOJIUT K HAPYIIICHUIO TIPaB M CBOOO/] YeJIOBEKA U rPpaXkIaHIHA B
YTOJIOBHOM CYJOIIPOM3BOJCTBE. Tak, MpH COBMEIIEHUH TaKUX (DYHKIMNA MPOUCXOIUT
danbcudukanys pe3yIbTaToB ONEPaTUBHO-PO3BICKHON AEATENbHOCTH B IENSAX MOA-
JIep’KaHUsl CTATUCTHYECKUX JaHHBIX PACKPHIBAEMOCTH MPECTYIHBIX JESHUI; moaaep-
JKUBAETCsl €MHAsi HEOObEKTHBHAs BEJOMCTBEHHAs IMO3ULMUS B LENSIX BBITOJHEHUS
IJIaHa PAaCKpPBIBAEMOCTH; MaJaeT JOBEpHE K MPAaBOOXPAHUTENIBHBIM OpraHam; U T.II.
Kak Buano, 3mech He Obuia jgomyieHa OMMOKA, Kacarolasicss HaJeJIeHUsS TaKoTo
OpraHa oInepaTHUBHO-PO3BICKHOW (yHKIMEH, Kak 3T0 MMeIo MecTo B PecmyOunuke
Kazaxcran.

B mensix moBbileHust 0OBEKTUBHOCTH M 3(PPEKTUBHOCTU Cy/1€OHO-IKCIEPTHOM
NIESITEIIbHOCTH, a TaKXKe 00ecIiedeHns ee He3aBUCUMOCTH B benapycu B 2013 romy Obi1
co3/1aH U yHKIHOHUPYET I 0Cy1apCTBEHHBINH KOMUTET CyeOHbIX SKcrepTus'’, koTo-
phlii ouMHSETCA HAaNpaMYyIo IIpe3uIeHTy 1 He 3aBUCUT OT ApYyTUX BeTBeil Bmactu'.

10 Va3 [Npesunenta PecrryGnukn Benapycw ot 22 anpens 2013 1. Ne 202 «O6 o6pazosanuu 'ocynapcTBen-
HOTO KOMHTeTa CyaeOHBIX dKcnepTH3 Pecry6nukn Benapycey // HaroHansHEIN TpaBoOBOM MHTEPHET-NOPTAT
Pecny6nuku Benapycs, 25.04.2013, 1/14233.

1 3akon Pecny6iuku benapych 15 wions 2015 r. Ne 293-3 «O T'ocy1apcTBEHHOM KOMHUTETE CYAEOHBIX
skcneptu3 PecmyOnuku Benapyce» // HampmonanbHbI npaBoBoi mHTepHET-IopTan Pecybnmku benapycs,
23.07.2015, 2/2291.
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Jannsiii I'ocygapcTBeHHBI KOMUTET OBLIT CO3/1aH Ha 0a3e MeIULMHCKUX MOApa3aelie-
HUM CyJeOHBIX HKCIEPTU3 U BCEX DKCIEPTHBIX MOAPA3JEICHUN UHBIX MPAaBOOXPaHU-
TEJIbHBIX OPraHOB (HAMpUMeEp, SKCIEPTHHIX MOJApa3/eIeHUH OpPraHOB BHYTPEHHHUX
nen). Takast opranu3anys CUCTEMBI TOBOPHUT O MOBBIIICHHONH 00BEKTUBHOCTH TIPE/IBa-
PUTEILHOTO CJIEICTBUA, TaK KaK CIIEJIOBATElb, BO-TIEPBHIX, HE CBS3aH BEIOMCTBEH-
HBIMH WHTEPECAMH C IKCTIEPTaMH, BO-BTOPBIX, SKCIIEPTHI HE MOAUYHNHSIIOTCS PYKOBOIN-
TEJISIM OPTaHOB TIPEABAPUTEITHHOTO CIICJCTBUS, W, B-TPETbUX, MUHUMHU3UPOBAaHA CBS3b
MEIUIUHCKUX PaOOTHUKOB MEXIY COOOH B Cllydae COBEpIICHUS MMU MEIUIIMHCKUX
npectymenuid. B Poccun, k coxanennro, B Cre/ICTBEHHOM KOMHUTETE CO3/IaHbI HKC-
MEPTHBIE OTJIENbI, KOTOPHIE BBIMOIHSIIOT TaKyI0 e (QYHKIHUIO, YTO M TOpa3IeIICHHS
CyaeOHO-METUITMHCKUX dKCIIEPTU3 TP MUHKUCTEPCTBE 3apaBooxpanenus. Takoi moj-
XOJ] IPUBEZIET K IBHOMY CHMKEHHUIO U TaK HEBBICOKOH OOBEKTUBHOCTH, HE3aBUCHMO-
CTH M Ka4eCTBa IKCIEPTHHIX 3aKimoueHuil. [1o Hamemy MHEHHIO, ClIeyeT UCCIIEeI0BaTh
onbIT Pecrty6nuku benapych B 06s1acTy co3qaHNs OTEIBHOIO U HE3aBUCHMOTI'O OpraHa
0 TIPOBEJICHHUIO SKCIIEPTH3 M BHECTH C YUETOM €ro HEOOXOIMMbIE KOPPEKTHPOBKU B
Poccun. OqHako HETaTUBHBIMH MOMEHTAMH MOTYT CITY>KHUTh TIPSIMOE MTOTYUHEHHE Ta-
Koro oprana IIpe3uneHty u mpeyBenTUUEeHHOE M HEIOJDKHOE IPABOBOE ITOJIOKEHHE
ATOTO OpraHa cpeau BeTBel BiacTu. [loaromy B Poccum HeoOxomumo co3nmath dene-
payibHYI0 CITy’)kOy miam areHTcTBO Tipu IIpaBurennbctBe Poccuiickoit ®denepannu Ha
IpaBax MUHHCTEPCTBA, KOTOPOE MOAUUHSAIOCH ObI TosbKO [Ipencenarento [IpaButens-
CTBa U HE BXOJIWJIO OBl B MOTYMHEHUE KaKUX-THOO0 MUHUCTEPCTB WM UHBIX (eepaib-
HBIX CITyk0, Kak, Hanpumep, PenepanbHas ciryk0a 10 Haa30py B cepe 3alIuThl IPaB
norpeduresnei n 6Iaronoayyus yeiaoBeka, NoIUMHsIomascs MUHICTEPCTBY 3/IpaBo-
oxpanenus Poccuu. [IpencraBiennoe penieHne mojxokUT KOHel OOJIBITHHCTBY CIIOPOB
CpeIy TIPaBOBEIOB U JICHCTBUTEIHHO OBBICUT Ka4€CTBO, 0ObEKTUBHOCTH M OBICTPOTY
MIPOBEJICHUS SKCTIEPTH3.

Bosrnasnser Cneacrsensslii komuteT benapycu Ilpencenarens, KoTopblil Ha3Ha-
qaeTcsi ¥ 0cBoOOkIaeTcst oT nopkHocTH Ilpesnnentom. Takas ske mporenypa xapak-
tepHa uig Poccun. OtmeTnmM, 4To A1 HEOONBIINX FOCYJapCTB JOMyCTUMO Ha3Have-
HUE Ha MOA00HbIE JOJKHOCTH JIMIL TJIaBOM rOCy1apCcTBa, XOTS TaKasi CUCTEMa SBIISETCS
OTroJIOCKOM XX BeKka M TpeOyeT M3MEHEHHUs Ha 0ojiee 1eMOKpaTUYeCKHe BApUAHTHI.
[TonoxxuTenbHBIM NPUMEPOM MOXKET CIYKUTh MOPAJOK Ha3HAUYEHHUS Ha JOJKHOCTh
I'enepanbHoro npokypopa Poccuu 1o 2020 roaa, a taxxe 3amectutens [Ipeacenarens
CnencrBennoro komuteta npu [Ipokypatype no 2011 rona, koraa KaHIUAaThI NPE-
cTaBisuCh [Ipe3naenTomM, a Ha3HAYAIUCh MPEACTABUTEIBHBIM OPTaHOM TOCyaap-
ctBa — CoBerom Denepanyn Poccrn. IMEHHO Tako# MOPSIIOK OTPpayKaeT JeMOKpaTH-
YEeCKHE OCHOBBI M TMOJTBEP)KIAET MHTEPEC BCEX YYACTHHKOB CYOBEKTOB (hemeparuu.
B Pecrry6nuke benapych morudnee ObU10 OBl IPUMEHUTH TaKOH JK€ MOPSIOK Ha3Haue-
Hus IIpencenarens. Ilpu paspenieHny BaXXHBIX TOCYIaPCTBEHHBIX BOIPOCOB 10JIKEH
MPUHUMATh PELICHUE HE OJIMH YEJIOBEK, a rpyIia, MPeICTaBisAoIIas KaKIy0 4acTh
CTpaHBI.

B oTHOMmIEHNN BO3pAaCTHOTO LIeH3a U TPEOOBAHMS K IPAKTUYECKOMY CTaXYy K KaH-
JIUAaTy Ha JOJLKHOCTB [Ipencenarens ObUI0 BBISIBICHO, YTO 3aKOHOM KOHKPETHBIX Ipa-
BOBBIX HOpPM HE ycTaHaBiuBaeTcsi. Bce 3To xapaktepno g gomkHocte [lpencena-
tenst CrenctBeHHoro komureta Poccum u  pykoBomutens ['ocymapcTBEHHOTO
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cnencteeHHoro komurera Kazaxcrana (o 1997 roaa). [IpaBooxpaHuTeabHbIE OPraHbl,
KOTOpBIE WUIPAIOT MPAKTUYECKH KJIIOYEBYIO POJIb B YIOJOBHOM CYJIONPOM3BOJICTBE,
JIOJKHBI BO3TJIABIATH JIMIA, UMEIOIINE COOTBETCTBYIOIINE YMEHHUS U CIOCOOHOCTH,
MOJTy4YeHHBIE B TPOIIECCE MPOM3BOJICTBA MCKIIOUUTENBHO TPEIBAPUTEIHHOTO CIEI-
CTBHA. B 3TO# CBSA3M B 3aKOHOIATEIBCTBE YIIOMSHYTBIX CTPAH LIEIeC000pa3HO YCTaHO-
BUTH 00JIee KOHKPETHBIE KBATU(UKALMOHHbIE TPEOOBAaHUS K MIPAKTHUECKOMY CTaXy U
BO3pPacCTHOMY LIEH3Y NpeTeHAeHTOB. [10 HallleMy MHEHNIO0, MUHUMAaJIbHbII BO3PACTHON
[IEH3 JO0JDKEeH cocTaBisaTh 40 JeT, a mpaKTHYeCKui CTaX — 5 jer. B Tedenue 3toro
CpOKa KaHAUIAT JOJKEH HaOpaThCsi COOTBETCTBYIOLIETO OMBITA CIIEACTBEHHOH PabOTHI
U PYKOBOJICTBA. Y CTAHOBJIEHUE TOYHOI'O KBAJTU(UKALMOHHOTO TPEOOBAHUS MOBBICUT
SICHOCTh B OpPraHU3alliu CJIEICTBEHHBIX KOMHUTETOB T'OCYJApCTB M YCTPAHUT IPOIIE-
Iypy TOJY9EeHHUS TAaKOW TOJHKHOCTH 110 KACTOBOHM CHCTEME.

[Ipoueccyansubie nonHomouns [Ipencenarens CaencrBeHHoro komurera bena-
pycu HU4eM 0C000 HE OTIMYAOTCS OT MOJHOMOYMM TAaKOT'0 K€ JOKHOCTHOT'O JIMLA B
Poccun. K HuM oTHOCSITCS HEemocpeacTBEHHOE PYKOBOCTBO ClieICTBEHHBIM KOMUTE-
TOM, BHYTPHUBEJIOMCTBEHHBII KOHTPOJIIb, H3/IaHNE TIPUKA30B, PACIIOPSHKEHHH, Ha3HAYEC-
HUE CliefioBaTesieil U pyKOBOJIUTENEH CIIEACTBEHHBIX IMOJpa3/ieleHuil, BO30yxKIeHUe
YTOJIOBHBIX JI€]1, TPOBEJCHUE PACCIICIOBAHNN U UHBIE TIOJTHOMOYUSI.

B 3akone He mpeaycMOTpeHO KBaM(DUKAIMOHHBIX TPEOOBAHUN K JTOJKHOCTH
pykoBoauTens, Kak B Poccun, 94TO CBHIETENLCTBYET O HEAOpabOTKe ATOro BOIpoca
B benapycu. MoXHO MPeanoNoKuTh, YTO HETJIACHO TaKue TpeOOBaHUS BCE-TaKH yCTa-
HOBJICHBI, TaK Kak JJIs JOJDKHOCTH PYKOBOJUTENS HEOOXOIUM KaHAMIAT, UMEIOIIUI
MPAKTHUECKUN CTaK pabOTHI.

Yro KacaeTcs mpaBOBOro craTyca ciepoBareneil CreACTBEHHOTO KOMHTETA
Benapycu, KOTOpBIii orpeaenseTcss 3aKOHOM TO OH, B 00IIEM (CYIIIECTBEHHO) BHJIE HE
OTJIMYAETCS OT MPABOBOI'O cTaryca ciaeaoBareneid B Poccun. B obnactu npoueccyans-
HOTO TPABOBOro craryca cienoBatensiM CrefcTBeHHOro komutera bemapycu mnpu-
CYIITH T€ K€ TIPOOIEMBI, YTO U CIIEIOBATEISIM pOcCHiicKkoro CieICTBEHHOTO KOMUTETA.
K TakoBbIM OTHOCSTCS, HApUMEP, HEOJIKHAST OpraHU3alys IPOLECCYaTbHOW camo-
CTOSATEIBHOCTH CJel0BaTelsl, KOTOpas siBHA MPUBOJIUT K CHUKEHUIO 3((HEKTUBHOCTH
Y Ka4yecTBa MPEBAPUTEIHHOTO CIEACTBHS, U3-3a IIUPOKHUX MPOLECCYyATbHBIX MOTHO-
MOYHH pyKOBOAUTEIIS CIEICTBEHHOTO Oprana. B paspemenue 3toii mpobiiemsl u Oosee
JIOJDKHOW peanm3anuu KoHLENIMM eIMHOro CJIEeICTBEHHOro opraHa B PecmyOmuke
Bbenapych, HE00X0AMMO CHU3UTH KPYT MPOLIECCYyaTbHBIX TOJHOMOYHMHA PYKOBOAUTEI,
KOTOpBI HEMOCPEACTBEHHO TMOAPBHIBAET MPOLECCYATbHYI0 CaMOCTOATEIbHOCTh
ciepoBatens. Tak, HampuMmep INpaBO BO30YXAEHHUS YIOJIOBHOIO Jefla CleayeT
OCTaBUTbH TOJBKO 3a CIEIOBATENIEM, a PYKOBOIMUTENS JIMLIIMTH TAaKOH NpPEpOraTuBbI,
YTO B PE3YyJIbTAaTe MOBBICUT OTBETCTBEHHOCTb M CAMOCTOSATEIBHOCTh CO CTOPOHBI
cieoBaTessl.

Cy111eCTBEHHBIM OTJIMYUEM OT POCCUHCKOro CleCTBEHHOTO KOMUTETA SIBIISETCS
YCTaHOBJIEHHbIN nepedeHb noipkHocTell. Tak, B CnenctBeHHOM komutere benmapycu
MIPEyCMOTPEHBI JOHKHOCTH PAIOBOIO M HAa4aJbCTBYIOLIEro cocTaBa. B poccuiickom
CJIEICTBEHHOM BEIOMCTBE HPUCYTCTBYIOT TOJIBKO JOJDKHOCTH O(HULEPOB, HAYMHAS
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CO 3BaHMs MJIAIIEro JelTeHaHTa locTHiMU'2. Bosee TpaBuiIbHAas OpraHM3allys
JIOJKHOCTHOTO COCTaBa, KaK HAM BHIUTCS, NeHCTBYeT B benapycu. [leiicTBUTENBHO,
JMIIA Ha JO0JDKHOCTSX CJeJ0BaTells T0JKHBI UMETh 3BaHHe oduiepa. ObecnednBaro-
IMHA COCTaB, TAKOM Kak OXpaHa, BOAUTENIN U IPOYUE, HE JOJKHBI ObITh HAEMHBIMU
paboraukamu. Ux ciemyer, kak 1 B benapycu, oTHECTH K psI0BOMY cocTaBy. Takas
Opra”u3alys NpuaacT BEAOMCTBY TOUHBINA BHJ TOCYJapCTBEHHOIO OPraHa U MOBBICUT
OTBETCTBEHHOCTbH KaJKJOI'0 COTPY/IHUKA.

B nenom, opranuzanus CnenctBeHHOro xkomurera B bemapycu BBIDISIIUT A0-
BOJIBHO 3(pEKTUBHOM M ycTienTHOU 1o cpaBHeHHIO ¢ Kazaxcranom u Poccueii, XoTs u
uMeeT HeKoTopble MUHYCHhI. [IpencTaBneHa yerkas u sicHas cuctema CleCTBEHHOTO
komureTa benapycu. I'paMoTHO Bo310keHHbIe HA CieICTBEHHBIH KOMUTET (DYHKIUH
MO3BOJIAIOT IIPOBOJAUTH IIPEABAPUTEIILHOE CIIEICTBUE HA BBICOKOM YPOBHE U JOCTa-
TOYHO OOBEKTHBHO. JIOCTUTHYTH TaKOW MOJIOKUTENBHON pedopMbl MOTYyYHIOCH 3a
CYET HEKOTOPBIX KJIFOUEBBIX MOMEHTOB, & UMEHHO: BBICOKAsl Hay4Hasl UCCIIEJOBATEIb-
ckasi moaroroBka k pedopme cienctBus (Noskevich, 2017:88—94); nenanenenue
3TOTO MPABOOXPAHUTEIHHOTO OpraHa QYHKIUSIMH ONIEPATUBHO-PO3BICKHOM, CTaTHCTH-
4eCKOH U CyZIe0HO-AKCIIEPTHOM JeSITeNbHOCTH; CO3JaHue M opraHu3aius 3¢hdexTus-
HOTO ¥ CHJIBHOTO IPOKYPOPCKOTO HAA30pa ¢ MpaBOM MPOKypopa BO30YKAaTh YrOIOB-
HBIE JIeJla ¥ MPOBOAMTH [0 HUM PACCIIEIOBAHME; YCTAHOBIEHHE MPUHIUIA «BCECTO-
POHHETO U IOJIHOTO OOBEKTUBHOIO PACCIIEOBAHUSD) € MOCIETYIOIUM 3aKPEIJICHUEM
€ro B KaU4eCTBE OCHOBHOH U TTIaBEHCTBYIOLLEH 3a1a4y IPAaBOOXPAHUTEIbHBIX OPraHOB.

OTpunarenbHbIX MOMEHTOB He Tak MHOTO. K HUM OTHOCATCS: OTCYTCTBHE Kpyra
IOpUINYECKUX (DAKTOPOB, MPU KOTOPBIX MPOKYpPOpP MOXKET BO30YXIaTh yrOJOBHBIE
JieNa ¢ LEeNNbI0 MUHUMU3ALUU €r0 Y4acTHs B YTOJIOBHOM CyIOIPOU3BOJACTBE KaK ClIe-
JIOBATEJIsl ¥ TIOBBILLICHUS €T0 CTaTyca KakK MPeCTaBUTeNs HaA30pHOH (DyHKIMN; Ha3HA-
yenue [Ipesunenrom [Ipencenarens Cnencreennoro komurera benapycu, HEH3MEHHO
HU3Kas IPOLECCYyalbHAsi CAMOCTOATEIBHOCTD CIIEI0BATENs, KAK U IIPU MOJEIIN pacIpe-
neneHust GyHKIHUU MPEIBAPUTENIEHOTO CIEICTBUS MEXIY HECKOJIBKHMHU CIEICTBEH-
HbIMHM OpraHaMHy, TJ€ CJIEACTBUE YIPABJIAECTCS BEAOMCTBEHHBIMU aJMHUHUCTPATUB-
HBIMH METO/IaMH; OTCYTCTBUE YETKHUX YCTAHOBJIEHHBIX KBaJIU(HUKALIMOHHBIX TpeOOBa-
HUH K JOJDKHOCTH PYKOBOAMTENS CIEACTBEHHOIO MOAPA3ACIeHUs] U HEKOTOPBIE ApY-
rue. MOXKHO CKa3aTb, YTO BbIAEIEHHbIE OTpUIaTENIbHBIC (DAKThl KaK «MHHA 3aMeIJICH-
HOro JeHCTBUS» NMPOSBUIMCH IMOCIE MPE3UAEHTCKUX BBIOOPOB, UTO IMOJITBEPHKIAET
HE00XOIMMOCTb YCTPaHEHUs TaKUX IIyHKTOB He ToJIbKO B benapycu, Ho u B Poccun u
JIpYIuX CTpaHax.

3ak/ouenue
Wrak, npuHUMasi BO BHUMaHHUE TPOAHATM3UPOBAHHYIO OPTaHU3AIUIO U JIESATEIb-

HOCTb HE3aBHCHMBIX OPraHOB MNPECABAPUTCIIBHOIO CICACTBHA B BBIACJIICHHBIX HaMHU
CTpaHax, MOXXHO CACJIaTh CJICAYIOIUC BbIBOAbI:

12 Crates 20 ®epepansHoro 3akona «O CreacteennoM komutete Poccuiickoii ®enepanuu» // [lapaaMenTckas
razera. 2011. Ne 1—2 (14—20 suBaps); Ilynkr 29 pasmena 1V Ilonoxenus «O CieacTBEHHOM KOMHUTETE
Poccuiickoit @eneparmny // Codpanne 3axonogarensctsa PO. 2011. 24 suBaps. Ne 4. Ct. 572.

236 YI'OJIOBHOE ITPABO 1 KPUMUMWHOJIOT' A



Babich N.V. RUDN Journal of Law. 2023. 27 (1), 221—239

— BO-TIEPBBIX, MPABOOXPAHUTENIbHBIE OPTaHbl B BUJIE CIEICTBEHHBIX KOMUTETOB
ObUIM CO3AaHbI U JCHCTBYIOT TOJIBKO HA TEPPUTOPHIX MOCTCOBETCKOTO MPOCTPAHCTBA;

— BO-BTOPBIX, KaK IMOKa3aJI0 HCCJICAOBAHUC, HETaTUBHBLIA OMBIT I10 CO3JJaHHIO
TaKOTro MPaBOOXPAHUTEIBHOTO oprana okaszaincs B PecmyOnmke Kazaxcran. OcHOB-
HBIMH IPUYMHA HEYJaBIIETOCs peOpMHUPOBAHUS CIIEICTBEHHOTO anmapaTa TakuM ITy-
TEM CTaJIO OJTHOBPEMEHHOE HaIeJICHHE TAKOT'O TOCYIAPCTBEHHOTO OpraHa QyHKITUSIMU:
MPEIBAPUTEIBHOTO CIIEICTBUSA, JO3HAHMS, ONEPATHBHO-PO3BICKHOW, U pANa IPYTHX.
BosbIMHCTBO TaKMX OMIMOOK HE TTO3BOJIMIN pehOpMHUPOBATH CIICACTBEHHBIH armapaT
Kazaxcrana nomkueiM 00pazom. JlomymieHHbIe OMIMOKH, KaK MOKa3bIBAET MPAKTHKA,
OBUTH OTYACTH YUYTEHBI APYTUMH CTPAHAMH, KOTOPBIM yIaJ0Ch CO3/1aTh CIEICTBEHHBIC
KOMUTETBHI.

— B-TPEThUX, OPTaHU3aLUS U JEATEIbHOCTD CIIECTBEHHbIX KOMUTETOB Poccun n
Benapycn Ha IMPAKTUKE BO MHOI'OM CXOKH, HO HNPUCYTCTBYIOT HCKOTOPBIC IMMO3UINHU,
KOTOpbIE CYIIECTBEHHO pasiinyarorcs. OpraHu3allMOHHAs CTPYKTypa BBITJISIIUT
JOBOJIbHO MIPUMUTHUBHO U COCTOUT U3 I'NIaBHBIX praBHCHHﬁ, ynpaBHeHI/Iﬁ n OTACIIOB,

— B-UCTBEPTHIX, MCKIY CJ'IeIICTBeHHBIMI/I KOMUTETaAMHU Benapycn u Poccunm ecthb
OTJIINYHS. HaHpI/IMCp, Kak OBLIO BBISIBJIIEHO B Hay4YHOM HCCJICNOBAHUHN, TAKOBBIM SBJIS-
€TCA MEepPEeYeHb NOHKHOCTEN, a UMEHHO Hajdu4yuu B benapycu mommKHOCTER psamIoBOro
1 HavaJbCTBYIOLIETO COCTaBa.

— B-TIATHIX, B PecrryOmmke benmapyce n Poccun, rie GyHKIIMOHUPYIOT CIIEACTBEH-
HbI€ KOMMTETBI, COXPAaHWJICA OAMH M TOT K€ M3KUBLIMIA ceOs MOPSIOK Ha3HAYEHUS
PYKOBOAMTENS TAKOT'O IPABOOXPAHUTEIBHOIO OPraHa;

— B-LICCTHIX, B HOPMATUBHO-IIPABOBLIX aKTaX UCCICAYCMbIX CTPAH OTCYTCTBYCT
BO3PACTHOM LIEH3 U CTaX JUJIsl PYKOBOJAUTENEHN clieCTBEHHOr0 Komurera. Ha 3ty nomxk-
HOCTb MOXET OBITh WJIH MOTJI0 ObITh (Ka3zaxcTaH) Ha3HaueHO I1000€ MO HA YCMOT-
peHue TIIaBbl TOCYAapCTBRA;

— B-C€IObMbIX, OpraHu3anusa W JACATCIbHOCTDb CJ]GJICTBGHHOFO KOMHUTECTA
benapycwu, npencrasisiercst 6osee oJaokuTeIbHON Hexenu B Kazaxcrane n Poccun.
HecomHeHHO, HMEIOTCS OTPULIATENBHBIE MOMEHTBI, CPEAN KOTOPBIX AEHCTBYIOIIUH 1O-
psanok HazHaueHus [Ipencenarens CnenctBeHHoro komurera benapycu, Herocrarod-
Has MPOLECCYANIbHASI CAMOCTOSATEIBHOCTD CIIENOBATENS], OTCYTCTBUE NIEPEUHS FOPUIH-
YeCKUX (PaKTOPOB B COOTBETCTBUU C KOTOPBIM, MMPOKYPOp 00Ja1aeT MpaBo caMOCTOs-
TEJIHHO BO30YIUTH YTOJIOBHOE JIEJIO U JIp.
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3eMernibHO-UMYLLEeCTBEHHbIX OTHOLUEHUHN
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Annotauus. [Ipencrasien 0630p opranuzoBanHoro 22 utons 2022 roga OO0 «I"a3npom sHEpro»
COBMECTHO ¢ PoccuiickuMm yHHBepCHTETOM IpyKObl HapomoB NpH mojaepkke [ocynapcTBeHHOro
YHHBEPCHTETA 10 3eMJICYCTPOICTBY pH akTUBHOM yuacTiu Pocpeectpa u @HC Poccun kpyrioro crona
0 TeMe «AKTyaJbHbIE BOIIPOCHI PETYIHUPOBAHMSA 3€MEIbHO-UMYIIECTBEHHBIX OTHOIICHUH NpH OCy-
LIECTBIEHUH MPOU3BOJICTBEHHO-XO03SHCTBEHHO! /EATEIbHOCTH KOMITAHUH TOIJIMBHO-IHEPT€THYECKOTO
KOMIUTEKCa». B ¢BsA3M ¢ 3THM OpraHn3aTopaMy ObUIH MPEATI0XKEHbI I 00CY KIESHHUs BOIIPOCHI, CBS3aH-
HBIE C IIEPCTIEKTUBAMH 3aKOHOAATEIIEHOTO 00ECTICYEHHUS 3eMJICYCTPOUTENILHON 1 KalaCTPOBOM JiesITeNb-
HOCTH, aKTyaJIbHbIE BOIIPOCH! YCTAHOBJICHUS OTPaHUYEHUH U 0OpEMEHEHUH 3eMETIbHBIX YYaCTKOB B PaM-
Kax OCYIIECTBIJICHHS IPOM3BOJCTBEHHO-XO035ICTBEHHO ESATENbHOCTH NPEeIIPUATHHA TOIUIMBHO-3HEPre-
THUYECKOTO KOMILIEKCa, IPaKTUYECKHE ACIEKThl BOBJICUCHUS B XO3SHCTBEHHBIII 000pOT OeCXO3SHHBIX
00BEKTOB 3JIEKTPOCETEBOr0 KOMILJIEKCa M OOBEKTOB TEIIOCHAOXKEHHUS, BO3MOXKHOCTH ONTHMHU3ALNN
3eMEeJIbHBIX IUIATeXKeH U HAIOroo0JI0KEHHs HEABIKMMOTO UMYIIIECTBA.
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Abstract. The article suggests an overview of the round table organized on June 22, 2022 by
Gazprom Energo LLC jointly by the Peoples' Friendship University of Russia with the support of the
State University of Land with active participation of Rosreestr and the Federal Tax Service of Russia on
topical issues of regulation of land and property relations in implementing production and economic
activities of companies in the fuel and energy complex. In this regard, the organizers proposed to discuss
the prospects for legislative support of land management and cadastral activities, topical issues of
establishing restrictions and encumbrances of land within the framework of production and economic
activities of enterprises of the fuel and energy complex, practical aspects of involving ownerless objects
in the economic turnover power grid complex and heat supply facilities, the possibilities of optimizing
land payments and real estate taxation.
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22 utons 2022 rona OO0 «["a3npom 3uepro» copmecTHo ¢ Poccuiickum yHuBep-
CUTETOM Jpy>KObl HAPOJOB MPH MOAIEPKKE [ 0Cy1TapCTBEHHOTO YHUBEPCUTETA 110 3EM-
JeyCcTpOHCTBY Npu akTUBHOM yuactuu Pocpeectpa u ®HC Poccun nposeneH B ¢op-
MaTe BUACOKOH(PEPEHLICBA3H KPYTJIBIA CTOJ MO TeMe «AKTyalbHble BOIPOCHI PETyJIu-
pOBaHUs 3€MENBHO-UMYLIECTBEHHBIX OTHOLICHWHW NpPU OCYIIECTBIEHUU INPOU3BOI-
CTBEHHO-XO3SIMICTBEHHON JEATENBHOCTH KOMIAHUM  TOIUIMBHO-IHEPTETUYECKOTO
KOMILJIEKCA.

MopnepatopoM Kpyrioro ctoia BbelcTynuil 3unxoeckuti Cepeeti Bopucosuu,
K.I0.H., JIOIIGHT KadeIpbl TEOPHH NpaBa M rocyaapcrBa FOpuamueckoro MHCTUTYTa
PYJIH, nouent xkadeapbl TOCyAapCTBEHHOTO W MYHHUIIUIAIBLHOTO YIpPaBICHUS
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dakynpTeTa ryMaHUTApHBIX M couuanbHbiX Hayk PYJIH, nupextop FOpunnyeckoro
nHctutyTa PY JIH.

C BCTyNUTENBHBIM JTOKIAIOM 00 aKTyaJbHBIX BapuaHTax HOBOM penakuuu dene-
PAJIBHOTO 3aKOHA O 36MJIEyCTPOMCTBE BBICTYIHII 1. 3. H, IOLIEHT, J€KaH IOPUANYECKOTO
dakynprera ®I'BOY BO «l'ocymapcTBEeHHBINH YHHBEPCUTET MO3EMIICYCTPOMCTBYY
Jluncku Cmanucnas Anoceesuy. B cBoeM JTOKIIazie OH OTMETHII, YTO MOTPEOHOCTH B
3eMJICYCTPOMCTBE M €ro MpPaBOBOM OOECHEYEHUU OYEBUAHA, a PE3yJlbTaTOM OTCYT-
CTBHS TaKOTO 00ECTICUSHHUS CTAJIO MOSIBIICHHUE B CEICKOXO035ICTBEHHOM 3€MJIETIONB30-
BaHHUM, Ka3aJloCh, HABCETAa 3a0bITHIX HEJOCTATKOB — JAIbHO3EMENbs, MO3aUYHOTO
PACIIOJIONKEHUS YTOIUN U JIaXKe YePECTIONOCHIIBI (BO3PACTAHHUE CTENIEHN MEJIKOKOHTYP-
HocTH ydacTkoB). [Ipu aTom @enepanbusiii 3akoH oT 18.06.2001 Ne 78-D3 «O 3emie-
YCTpPOICTBE» B U3HAYAIBHOM BHUE ObLT HEAOCTATOYHO KOHKPETEH, HO 3TO KOMIICHCH-
pOBaJOCh TMOJ3aKOHHBIMM aKTaMU, PAa3BUBABIIMMU €T0 MOJIOXKEHUS. 3aTEM U3 3TOTO
3aKOHA OBLIM MCKIIFOUYEHBI OCHOBOTIOJATAOIIUE TIOJIOKEHHS, a YKa3aHHBIE aKThl OTMe-
HEHBI. 3a mociieHue 3 roja pa3padboTaHo HECKOJILKO JIMYHBIX BAPUAHTOB €TI0 HOBOM
penakuuu. J1o BapuaHTsl MuHskoHoMpas3Butusa Poccun, Pocpeectpa, I'ocynapcten-
HOTO YHHUBEpCUTETa MO 3emieycTpoilctBy M MuHcenbxo3a Poccuu. IlepBbie nBa
MpelyCMaTpUBAIN CYIIECTBEHHBIH 1 HEOOOCHOBAHHBIN MEPECMOTP BCETO paHee yCTO-
sBrerocst B Poccutickoit denepanuu v 3a py0eKoM HHCTUTYTa 3€MJICYCTPOMCTBA, €T0
MOHATUH, COEPKaHUsI U METOJIOB OCYILIECTBIEHUA. Torga Kak TpeTUd U YETBEPTHIN
(Onm3KHeE 1O CBOEH CyTH) MO3BOJISIFOT B KpaTYalINi CpPOK OOHOBUTH BCIO CUCTEMY Ipa-
BOBOI'0 PETYJIUPOBAHUS 3TOTO KIFOUYEBOI0 JUIsl CaMbIX Pa3HbIX cep SIKOHOMHMKHU BUIA
JIeATETbHOCTH.

C noxnagamu Taxxke BeICTynUiIN coTpyaHuku [TAO «OI'K-2» u OO0 «I"aznpom
SHEPIo».

Taxk, Jlescnuna Anna Bacunvesna, TIABHBIN SKCHEPT OT/AENa UMYIIECTBEHHBIX
OTHOIIEHUH YTpaBlE€HHUS KOPIOPATUBHBIX M HMYIIECTBEHHBIX OTHOLICHHWH
ITAO «OI'K-2», ocBeTHIa BOITPOCH ONITUMH3AIINN 3€MENIbHBIX TUIATeXeH, yKa3as, 4To
B LIEJIX COKPAIIEHUS PACXO0B HA COAEPKAHUE HEBMKMMOIO UIMYLIIECTBA BO3MOXKHO
OCYILIECTBICHHE CIEYIOIINX MEPONPUATHUI 110 ONTUMHU3ALUH 3EMENIBHBIX TUIATEKEH:

— W3MEHEHHWE KAaTerOpHH W/WIH BUAA Pa3pEIICHHOTO HCIIOJIb30BAHUS 3E€MEITb-
HBIX YYaCTKOB;

— BBIKYTI apEHyEeMbIX 3€MEJIbHBIX yUaCTKOB;

— TpUBEJIEHHWE CTABOK apEHAHOM IJIaThl 32 3eMJII0 K MUHUMAJIbHO BO3MOXHOMY
YPOBHIO C YY4ETOM OTpaHUYEHUH, IPEyCMOTPEHHBIX 3aKOHOM, B TOM YHCIIE B Cye0-
HOM TIOPSIIKE;

— COKpAIlleHHE TJIOMIAJAN UCIOJIb3YEMBIX 3€MEIbHBIX YYaCTKOB Ha IMpaBe CcO0-
CTBEHHOCTH WJIM apeH]Ibl IOCPEACTBOM BO3BPATa HEUCIIONb3YEMBIX 3€MENbHBIX yUacT-
KOB U TNPEKpalleHUs MpaB Ha 3eMEJIbHbIE YYACTKU B CBSI3U C MPOJAXKEN pacroioKeH-
HBIX Ha HUX 00BEKTOB, B HCKJIIOUUTENBHBIX CITydasx MyTeM OTKa3a OT paBa cOOCTBEH-
HOCTH Ha HEHCIIOJIb3YEMBIE 3€MEIbHBIE YUACTKU;

— HeJONyILIeHNe HEOOOCHOBAHHOIO YBEJIMYEHHS KaJacTPOBOM CTOMMOCTH
3€MEJIBHBIX YYaCTKOB IOCPEACTBOM BBIIIOIHEHUS CIEAYIOIINX MEPONIPUATHN IO BEPHU-
(¢uKanuu xapakTepUCTUK O0BbEKTa HEIBMKMMOCTH, MPENoCTaBIeHHBIX PocpeecTpom
B ILIENISAX MpPOBEACHUS rocyaapcTBeHHoi kagactpoBoi orenku (I'KO), monuropunra
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npenBapuTenbHbix pe3yiaprtaToB 'KO u HampaBineHue 3amedaHuid, OcCmapuBaHUE
yTBEpKACHHBIX pe3ynbTaToB 'KO B nocyne6HOM 1 cyeO0HOM Mopsake.

Braoumuposa Enena Anamonvesna, Ha4allbHUK OTJIENa M0 paboTe CHEIBUKUMO-
cThIO 1 3emiienosib3oBannio OO0 «I'a3npom 3HEpro», B CBOEM BBICTYIUIEHUH 110 TEME
«AKTyaJbHbIE BOINPOCHl YCTAaHOBJIECHUS OTPAaHUYEHHA U OOPEMEHEHUH 3E€MEIbHBIX
YYaCTKOB B paMKax OCYIIECTBIIECHUS TPOU3BOJICTBEHHO-X039MCTBEHHON AEATEIbHOCTH
NPEINPUATHN TOIUTMBHO- YHEPTETHUECKOTO KOMIUIEKCa» 03HAKOMUIIA COOPABIIIMXCS C
BOIIPOCAaMH IPABOBOTO PETYJIMPOBAHMS YCTAHOBJIEHUS IyOJMYHBIX CEPBUTYTOB Ha
3eMJISIX TOCYIapCTBEHHOM, MyHHUIUITAIbHOM/Hepa3rpaHUYeHHOM U YaCTHOW COOCTBEH-
HOCTH Ha ipuMepe TMHEHHBIX 00heKTOB [TAO «I"azmpom» u OO0 «I'a3mpom sHEPTON.

B wactHOCTH, OBUTH PacCMOTpPEHBI U3MEHEHHUS 3eMeNIbHOTO Kojiekca Poccuiickoit
Oepnepanuu, BHeceHHbIe DenepanbabiM 3akoHOM OT 03.08.2018 Ne 341-D3, koTopbie
OTIpeNIeIIN MEXaHU3M, O00ECIeUHBAIOIINKA BO3MOXHOCTh pa3MEIIeHHUs JHMHEHHBIX
00BEKTOB HA YCIOBUAX MTyOIUYHOTO CEPBUTYTA.

JlaHHas HOpMa MO3BOJISET PA3MECTUTh 3HAUUTENIbHYIO YaCTh JINHEHHBIX 00BEKTOB
Ha 3€MEJbHBIX Y4YacTKaX, HE IPepbIBas TEKYLIYIO XO3SHCTBEHHYIO IEATEIBHOCTh HA
HUX, U BJIQJICINbILy JIMHEHHOTO 00BEKTa MyOIMYHBIA CEPBUTYT UHTEPECEH TEM, UTO HE
Tpebyercst 00pa3oBaHMs 3€MEJIbHOIO y4acTKa, CIe0BATEIbHO, HE HYKHO NPOBOINUTh
MHO’KECTBO KaJIaCTPOBBIX padOT UPETHUCTPALIMOHHBIX IEHCTBUMN, U3MEHATh KaTErOPHIO
3€MENIb U BUABI PAa3pEUIEHHOIO MCIOJb30BaHUs 3€MEJIbHBIX YYacCTKOB, W3bIMATh WIIN
MPEIOCTABIATh B MOJIb30BaHUE 3€MENbHBIE YUAaCTKU, KPOME TOTO YCTaHOBJICHHE ITy0-
JUYHOTO CEPBUTYTA OCYIIECTBISETCS HE3aBHUCUMO OT (OpMBI COOCTBEHHOCTH Ha
3eMEeJIbHBIA Y4aCTOK, YTO CYLIECTBEHHO COKPAILAET CPOKU U CTOMMOCTH O(hopMIIeHUS
IIPaB Ha 3€MEJIbHbIC YUACTKH.

VY4acTHUKH COBEIIAHUS ETUIUCh IPAKTUYECKUM ONBITOM 10 BOIPOCY YCTAHOB-
JIeHUS Ty OJTMYHBIX CEPBUTYTOB B OTHOIIIEHUH 3€MEIHHBIX YIaCTKOB, OTHOCSIIIUXCS KaK
rOCYJapCTBEHHOM COOCTBEHHOCTH, TaK MIPUHAUICKAIIIM YaCTHBIM Juiam. OcoOblit
MHTEpEC BBI3BaH MPOOIEMON YCTaHOBJICHUS IMyOJIMYHBIX CEPBUTYTOB B OTHOIICHUH
3eMEJIbHBIX YYaCTKOB, PACMOJIOKEHHBIX B IPAHHUIIAX OTBOAA aBTOMOOMIIBHBIX JOPOT.

JleiicTByroliee 3aKOHOIaTeNLCTBO ONPEIENsIeT YCTAHOBICHHE Ty OIIMYHBIX CEPBH-
TYTOB Ha 3€MeJIbHbIE YYaCTKH, HAXOIAIINECS B TPAHUIIAX OTBOA ABTOMOOMIIBHBIX J10-
por, B cootBeTcTBUM ¢ DPenepanbHbM 3ak0oHOM 0T 08.11.2007 Ne 257-D3 «O6 aBTO-
MOOWIIBHBIX JOPOTax U 0 JOPOXKHOM AearenbHocTH BPoccuiickoit @eneparun 1 o BHe-
CEHHM M3MEHEHMU B OTJACIbHBIE 3aKOHOAATENbHBIE akThl Poccmiickonn denepanumy,
0JIHAKO MHOT'OYHCIJIEHHAs CyJeOHasi MPAKTUKA TPAKTyeT, YTO yCTAaHOBJIEHUE ITyOnuy-
HBIX CEPBUTYTOB OCYILIECTBIISIETCS] B OTHOIIEHHH BCETro JMHEHHOr0 00bEKTa U PYyKO-
BOJICTBOBAThCS HEOOXOAMMO 3eMeTbHBIM KoieKcoM Poccniickoit deneparum.

JlanHOE mpOTUBOpEYHE B ACHCTBYIOIEM 3aKOHOAATENBCTBE IIPUBOAMIIO K CYILe-
CTBEHHOMY 3aTATHBAHHUIO CPOKOB YCTAHOBJICHHSI ITyOJIMYHBIX CEPBUTYTOB, KPOME TOTO,
K MHOTOYHCIICHHBIM CyJI€OHBIM UCKaM, KaK CO CTOPOHBI BJa/IeblIEB aBTOMOOUIBHBIX
JIOpOT, TaK U CO CTOPOHBI BIAAEINIbLIEB HHKEHEPHBIX KOMMYHHUKALIUN, PaCIIONIOKEHHBIX
B I'pPaHUIaX 3€MEJIbHOI0 OTBOJIa ABTOMOOMIBHBIX TOPOT.

C uenbio yperyl1mpoBaHus OKOHYATEIbHON MO3UIIMU MO0 YCTAaHOBJICHHIO Ty OIHny-
HBIX cepBUTyTOB, DenepanbHbiM 3akoHOM 0T 14.07.2022 Ne 284-03 «OBHeceHUH
W3MEHEHUH B OTAEIBHBIE 3aKOHOATENbHBIE akThl Poccuiickolt Penepanyn» BHECEHBI
m3meHeHus: B ®enepanbubiii 3akoH oT 08.11.2007 Ne 257-03, uro mo3BoiseT
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OJIHO3HAYHO TPAKTOBAaTh 3aKOHOAATEILCTBO, PETYJIUPYIOLIEe YCTAHOBICHHUE MyOIny-
HBIX CEpPBUTYTOB.

L'aspuniok ['ennaouu Anamonvesuu, Ha4albHUK OT/AENA YIPABICHUS HMYLIe-
ctBoM OOO «I"a3mpom 3HEpro», 0OpaTHJ BHUMAaHHUE YIaCTHUKOB KPYTJIOTO CTOJIA Ha
MPAKTUYECKHUE aCTICKThl BOBJICYCHHS B XO3IHCTBEHHBIH 000POT OECXO3SIHHBIX 00BEK-
TOB DJIGKTPOCETEBOTO KOMIUIEKCa U 0OBEKTOB TeIUIOCHaOXeHus. B dacTHocTH ObLIa
paccMoTpeHa o0yciioBJIeHHas (eiepaIbHbIM 3aKOHOAATEILCTBOM B 00JIACTH 3JIEKTPO-
SHEPTeTHKH M TEIUIOCHA0KEHHUs, crieruduka ohopMIIeHHs MpaB (JIeraju3anny) Ha
Oecxo3siiHBIe 00BEKTHI, OPeMsi OTBETCTBEHHOCTH 3a COJCPKAHHE KOTOPBIX JISKHUT Ha
AKCIUTYaTUPYIONIEH OpraHM3alii TeX OOBEKTOB, K KOTOPHIM BBIIICYKa3aHHbBIC He-
y4TeHHbIe/0ecX03siiHbIe 00BEKTHI TPUCOEAUHEHBI.

OTMmedeHa 3HAUYUTENbHAS TOJOKHUTEIbHAS TUHAMUKA B ONTHMU3AIHMH TIpOIecca
Jeranu3anui 0eCcX03sITHOTO UMYIIECTBA, 00YCIIOBICHHAS U3MEHEHUSAMHU TOJIOKEHUI
cT. 225 I'paxxnanckoro kogekca Poccuiickoit denepannu, BHeceHHBIX DeepalbHbIM
3aKoHOM OT 21.12.2021 Ne 430-D3.

W3meneHus 3aTpoHyIn KpyT CyOBEKTOB, KOTOPBIE HApsAIy C OpraHaMH MECTHOTO
caMOyTIpaBlieHUs,, HA TEPPUTOPUU KOTOPBIX HAXOMATCA OECXO3iUHBIE OOBEKTHI, a
TaKk)Ke YIMOJHOMOYEHHBIMU TOCYJapCTBEHHBIMH OpraHaMH TOpOJIOB (eaepalbHOTO
3HAYCHMSI, BIIPABE OOPATUTHLCS ¢ 3asABJICHUEM O NIPUHATHU OCCXO3SIMHONW HEBIKUMOMN
BELIM Ha YYET B OpPraH, OCYIECTBISIIOMNN rOCy1TapCTBEHHYIO PETUCTPALIMIO ITpaBa Ha
HEABI)KMMOE HMMYILIECTBO. Temnepb C TakUM 3asBICHHEM BIIpaBe TAaKK€ OOpaTUTHCS
nua, o0s3aHHbIE B COOTBETCTBUU C 3aKOHOM OCYILIECTBIIATH HKCIUTyaTallMIO TaKUX
JUHEHHBIX 00BEKTOB. Takke A0 TpeX MECSIEB CO HS MOCTAHOBKU Ha YUYET COKpalleH
CpPOK, 110 HCTEYEHHH KOTOPOr0 BO3MOKHO OOpallieHue B cy1 ¢ TpeOOBaHUEM O MPHU3Ha-
HUU TIpaBa MYHHIIUTIATBHON COOCTBEHHOCTH Ha OECXO3SIHYIO BEIb, SBIISIONLYIOCS
JUHEHHBIM 00BEKTOM. YKa3aHHbIC N3MECHECHHUS OBbLIIM HHUITMUPOBAHBI ITO HTOTaM 3ace-
nanus DxcrnepTHoro coBera npu Komwurere [N'ocynapcrBennoi JlyMbl o sHepreTUke
ot 16.05.2019 rona nox npencenarensctBoMm B.C. Cenesnena.

HecMmotpst Ha TO, 94TO B paMKax JEHCTBUS YKa3aHHBIX HOBEJUT €IIe TOJIbKO (op-
MHUpYETCsl IPaKTHUKa MPaBONPUMEHEHUS, YK€ cedyac MOXKHO MTPOTHO3UPOBATH MOJIO-
KUTETBHBIA d(PPEKT OT BHECEHHBIX M3MEHEHHH, (OPMHUPYIONIHA TPEATOCHUTKHA IS
JATBHEUIIIETO COBEPIIICHCTBOBAHUS MEXaHU3Ma BOBJICUEHHS B XO35HCTBEHHBIN 000POT
HEYUYTEHHOTO, B TOM YHCIIe OECX035HHOT0 UMYIIIECTBA, B OCHOBY KOTOPOTO 3aJI0KEHBI
CJICTYFOIIINE aCTIeKTHI:

— TpeIocTaBlIeHNe HEOOXOAMMBIX IS JIETaTN3aIlii OeCXO3SHHBIX JTMHEHHBIX
00BEKTOB MOJHOMOYHI 3aMHTEPECOBAHHBIM CYOBEKTaM — TEPPUTOPHAILHBIM CETe-
BbIM opranuzanus (nanee — TCO);

— YCTaHOBJICHME pa3yMHBIX CpOKOB st uHuuuupoBanuss TCO npusHaHus
npaBa cOOCTBEHHOCTH Ha OECXO3sIiTHBIC TUHEHHBIC 0OBEKTHI;

— COKpalleHHue CpokoB odopmMiteHus npaBa cooctBeHHocTH TCO Ha NUHEHHBIC
OOBCKTEHI;

— cHWKeHue GpuHaHcoBoi Harpy3ku Ha TCO, 00yciaoBIeHHON MHUHUMHU3ALUEN
3atpar TCO Ha nmpuoOpeTeHue/apeHry 00beKTOB JIEKTPOCETEBOTO X0351CTBA;

— OTCYTCTBHE MOTPEOHOCTH B CO3JaHMM HOBOIO MEXaHM3Ma Ha BO3MEIICHUE
3aTpaT Ha OKCIUTyaTalMi0 TOCPEICTBOM M3JAaHHUS HOPMATHBHOTO JOKyMEHTa
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MYHMIIMIIAIBHOTO OpraHa WM MPO(HUIBHOTO KOMHUTETA O 3aKPEIUICHUH JHUHEWHOTO
00BeKTa 32 IKCIUTyaTHPYIOIIEeH OpraHu3alen.

OcoOblif HHTEpEC BBI3BAIM Y YYACTHUKOB KPYIJIOTO CTOJIA JOKJIAbI U BBICTYILIE-
HUS IPUTJIAIIEHHBIX TOCTEH.

Hynpuenxosa Anoxcena Bumanvegna, 3aMecTUTENb HAYaJIbHUKA Y IPABIEHUS HOP-
MaTHBHO-TIPABOBOTO PETYIMPOBaHUS B cepax PerucTpalnuy HEABIKUMOCTH, Teoie-
3un u Kaprorpadun denepanbHO Ci1yk0bI TOCY1apCTBEHHON PETUCTPAINH, KalacTpa
u kaprorpapuu B 1oknaae «Oco0eHHOCTH yyeTa 6eCX03IUHBIX 0OBEKTOB U PETUCTpa-
IIUY TIPaB Ha HAX)» 3aTPOHYJIA CIETYIOIINE BOTIPOCHI:

a) opopmiIeHHEe TOKYMEHTOB, HEOOXOAUMBIX JUIS OCYIIECTBICHHUS TOCYJapCTBEH-
HOTO KaJIJaCTPOBOTO yueTa 0€CXO3SIHHBIX JINHEHHBIX 00bEKTOB HEJIBUKUMOCTH, B 4aCT-
HOCTH, JIeKJIapanuu 00 00bEKTe HEBMKMMOCTH M TEXHHYECKOTO IIJIaHa, C YIETOM T10-
noxxeHuit cr. 225 I'paxknanckoro konekca Poccuiickoit @eneparnyn (nanee ['K PD),
OCYIIECTBIICHUS TOCYJapCTBEHHOTO KaJacTPOBOT0O yueTa TaKuX 0ObEKTOB U MOCTENy-
IOIIEH peruCTpaIliu MpaB Ha HUX.

B cootBerctBUU ¢ yacThio 10 ctateu 32 denepanbHoro 3akona ot 13.07.2015
Ne 218-®@3 «O rocymapcTBEHHOW pEeTrMCTpalliy HEIBMKUMOCTH» (najee — 3akoH
No 218-®3) moKyMeHTHI T TOCTAHOBKH 3JIaHUS, COOPYIKEHHS, [TOMEIICHUS, MAITHHO-
MeCTa Ha y4eT Kak 0€cX039iHOro HEeABMKUMOT0 UMYILIECTBA HAIIPABIISAIOTCS OpraHaMu
BJIACTH B MOPSAJKE MEXBEIOMCTBEHHOT0 HH(POPMAIIMOHHOTO B3auMoaencTBus. [lops-
JIOK TPUHATUS HA y4yeT OeCXO3sIHBbIX HEIBMKHMBIX BEIIEH YCTAaHOBJIEH MPHKA30M
Munskonompaszsutust Poccun ot 10.12.2015 Ne 93 1. JIaHHBIM MOPSIAKOM TPETyCMOT-
PEHO, 4TO B cllyyae OTCYTCTBUSA B EMHOM rocy1apcTBEHHOM peecTpe HEIBUKMUMOCTH
(EI'PH) cBenenmii 0 6ecxX03s1ifHOM 00BEKTE HEIBUKUMOCTH TIPUHSATHE HA YUET TAKOTO
00bEKTa HEBM)KUMOTO MMYIIIECTBA B Ka4ecTBE 0ECXO035SHHOT0 OCYIIECTBISIETCS OHO-
BPEMEHHO € €ro MOCTAaHOBKON Ha rOCyAAapCTBEHHBINM KaJaCTPOBBIM y4eT B MOPSIKE,
ycranoBieHHOM 3akoHOM Ne 218-®3. [NocynapcTBeHHBINH KagacTpPOBBIA y4YeT OCy-
[IECTBIIIETCS B TOM YHCJI€ HA OCHOBAHWU TEXHUYECKOTO IIaHa 00BEKTa HEJABHKIMO-
CTH, MOATOTOBKA KOTOPOI'O OCYIIECTBIISIETCS Ha OCHOBAHMU NMPOEKTHOM JOKYMEHTa-
[IUH, Pa3penieH s Ha CTPOUTENIBCTBO U C UCTIOIh30BAHUEM CBEICHUN HCIIOJTHUTEIBHOMN
nokyMmeHTauu. B cumy 4. 11 cr. 24 3akona Ne 218-@3 B yCTaHOBIEHHBIX 3aKOHOM
CIIydasx JIOMyCKAaeTCs MOArOTOBKAa TEXHUYECKOTO TUTaHa 00BEKTa HEBIYKUMOCTH Ha
OCHOBAHMU JEKJIapaly 00 OOBEKTe HEJBMKUMOCTH, B OTHOIIEHHH OECXO3SIIHOTO
00BeKTa HEABMKUMOCTH JIeKIIapanus 00 00bEKTe HEIBUKUMOCTH COCTaBIISIETCS M 3a-
BEpSIETCSI OPraHOM MECTHOTO CaMOYIIPABIICHUS MYHHIIMIIAJIBHOTO 0Opa3oBaHUs, Ha
TEPPUTOPUU KOTOPOTO HAXOJIUTCS TAaKOH OOBEKT HEABMKUMOCTH (B TOM YHUCIIE MPHU
OTCYTCTBUHM WJIM yTpaTe MPOEKTHOM JTOKyMEHTAllMd B OTHOIICHHH OECXO3SiHOTO
00BeKTa HEABIKUMOCTH). BMecTe ¢ TeM mocie BCTYIUICHHUS B CUITY OTAEIBHBIX MO0~
keanit denepanbHOro 3akoHa oT 21.12.2021 Ne 430-®3 «OBHECceHNU U3MEHEHUN B
4yacTh epByto [ paxknanckoro koaekca Poccuiickoit denepanumy ¢ 3asiBICHUEM O TIPH-
HATUU Ha y4eT 0eCXO3IMHbIX JTUHEHHBIX O0BEKTOB Hapsy C OpraHaMu, YKa3aHHBIMHU
B 1. 3 u 4 cr. 225 TK P®, BupaBe oOpaTuThCs Jna, 00si3aHHBIE B COOTBETCTBUU C
3aKOHOM OCYILIECTBIIATH IKCIUTyaTallMI0 TaKUX JHUHEHHBIX 00BEKTOB. B 3Toi CBs3M
TpebGoBaHMsIMH K MOATOTOBKE JEKIapalui 00 00beKTe HEABMKUMOCTH, YTBEPKICH-
HbIMH TpuKazoM Pocpeectpa ot 04.03.2022 Ne I1/0072, mpexycMOTpEHO, UTO Jiist 00ec-
MEYEeHUs MMOATOTOBKM TEXHMYECKOTO IJIaHA B OTHOIIEHUHU OECXO35IITHOIO JIMHEWHOTO
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o0BeKTa IeKapanus o 0ecX03sIiHOM TUHEHHOM 00bEeKTE HEIBUKUMOCTU MOXKET ObITh
MOJIFOTOBJIEHA JTUIIAMH, O0S3aHHBIMH B COOTBETCTBUU C 3aKOHOM OCYILECTBISTH IKC-
IUTyaTalMIo TaKuX JIMHEHHBIX 00bekTOB. Kak ycranosneno 1. 5 cr. 225 'K PO noucre-
YEHUHU TPEX MECSIEB CO AHS MOCTAaHOBKH OECXO3SHHBIX JTHHEHHBIX OOBEKTOB HA yUeT
nuna, o0s3aHHBIE B COOTBETCTBUU C 3aKOHOM OCYLIECTBIIATH IKCIUTyaTAllMIO TAKHUX
JMHEHHBIX 0OBEKTOB, MOTYT OOPAaTUTHCS B CyJl C TpeOOBaHHEM O NMPH3HAHUU TIpaBa
cobctBeHHOCTH Ha HUX. COOTBETCTBEHHO, TOCY/NApPCTBEHHAS PETUCTpAIMs MpaBa Ha
0ecX03iHBIN IMHEHHBIH 00BEKT OYJeT OCYIIEeCTBIIEHA HA OCHOBAHUHU COOTBETCTBYIO-
miero perieHus cyaa (myHkT 4. 2 cT. 14 3akona Ne 218-D3) B mopsiike, yCTaHOBICHHOM
cT. 58 3akoHa Ne 218-D3.

6) ocobeHHOCTH O(OPMIIEHUS! TEXHUUECKOTO IJIaHA B CIy4ae IMOATOTOBKH JIOKY-
MEHTOB ISl TOCYAapCTBEHHOTO KaJaCTPOBOTO y4eTa JTHHEWHBIX OOBEKTOB B CBS3U C
PEKOHCTPYKIIMEH OTAETHHOTO yJacTKa (4acTh) TaKOro 0ObEKTa WM B Cllydae Karlv-
TaJbHOTO PEMOHTA JIMHEHHOTO O00BEKTa MCXOJs M3 MOJIOKeHWH 4. 18 c1. 24, 9. 21
cT. 40, u. 35 ct. 70 denepanbHoro 3akona ot 13.07.2015 No 218-®3 «O rocyanap-
CTBEHHOW PETUCTpPAllMU HEABMKUMOCTHY, . 35, m.a. 2 n. 42 TpebGoBanuii K mMoaro-
TOBKE TEXHHUYECKOIO TJIaHA M COCTaBa COJECPIKAIIMUXCS B HEM CBEIICHUH, yTBEPKICH-
HBIX Tpuka3oM Pocpeectpa ot 15.03.2022 Ne I1/0082 (nanee — Tpebosanus Ne §82).

CornacHo nepedyrcaeHHBIM BbilIe ojoxkeHusM 3akona Ne 218-D3 uTpeboBanuit
Ne 82 cBeeHust 0 peKOHCTPYHUPOBAHHOM JIMHEITHOM O0BEKTE YKa3bIBAIOTCS B TEXHUYE-
CKOM IUIaHE Ha OCHOBAHUU MPEICTABICHHON 3aKa3UMKOM KaJIaCTPOBBIX padOT MPOEKT-
HOM TOKyMEHTalluu, COJEp Kallei CBeIeHUsI OJIMHETHOM 00BEKTE U MOATOTOBICHHOMN
B CBSI3U C PEKOHCTPYKLMEH COOTBETCTBYIOIIMX YyyacTKa (Y4acTKOB) WJIM YacTH
(vacteil) nuHelHOrO 00BEKTA. B TeXHMYECKOM IUIaHE B YKa3aHHOM CiIydae JOIMycKa-
€TCsl yKa3aHHEe KOOPANHAT XapaKTePHBIX TOUEK KOHTYpa JTMHEHHOT0 0OBEKTA TOJIBKO B
OTHOILIEHUU PEKOHCTPYHPOBAHHBIX ydyacTKa (Y4acTKOB) WM YacTH (dactel). JlaHHoe
MIOJIO’KEHUE HE COJEP/KUT OTPaHMUYEHUH 10 MPUMEHEHUIO B 3aBUCUMOCTH OT HAJIMYUs
ni orcytcTBusl B EI'PH onmcanus MecTonosnokeHusi JIMHEHHOro OOBEKTa B BHUJE
CIHMCKA KOOPAMHAT. 3asBUTENIIMU B OpPraH PErUCTpalUH MpaB B pacCMaTpUBAEMOM
cirydae OyayT au0o0 ykazaHHble B 4. 1 (4. 1.6) cT. 19 3akona Ne 218-D3 oprans rocy-
JTAPCTBEHHOM BJIACTH, OPraHbl MECTHOTO CaMOYITPABIICHUS, OpTaHU3AINH (€CITH PEKOH-
CTPYyKITHsl 00BEKTa KAalMTAIBHOTO CTPOUTEIHCTBA B COOTBETCTBUH C (heiepalbHBIMH
3aKOHaMH OCYIIECTBIIIETCS HAOCHOBAHUH Pa3pelIeHHs Ha CTPOUTEILCTBO) JHOO0 cO0-
CTBEHHHKH OOBEKTa HEIBIKUMOCTH (€CIH ISl PEKOHCTPYKIIMH OOBEKTa KaluTallb-
HOTO CTPOUTENLCTBA B COOTBETCTBUH C (peiepaIbHBIMK 3aKOHAMHU HE TpeOyeTcs pas3-
pelieHrne HacTpouTenbeTBO). [ToMuMO 3asBlIeHUs] M TEXHUUECKOTO TUIaHa 00bEeKTa He-
JBHKUMOCTH OCHOBAHMUSIMHU JJIsI TOCYJApCTBEHHOTO KaJJaCTPOBOTO yueTa OyayT TakkKe
ABIIATHCS JOKYMEHTHI, yKa3aHHbIe B 4. 10 cT. 40 3akona Ne 218-®3. Onucanue mecto-
MOJIO’KEHHUSI O0BEKTa HEJBMKMMOCTH, B TOM YHCIIE SBJISIONIETOCS JIMHEHHBIM 00BEK-
TOM, MOXET MPEJCTABIATh COOOM 3aMKHYTYIO | (WJIH) pa30MKHYTYIO TUHUIO (JTNOO CO-
BOKYITHOCTb 3aMKHYTBIX U PA30MKHYTBIX JIMHUI).

B cnyuae nanuuust B ET'PH cBenenuii 0 MecTononokeHun 00beKTa HEABUKIMO-
CTH CIIMCOK XapaKTepHBIX TOYEK KOHTypa OOBEKTa HEIBHKUMOCTU B pasJiene
«OrnurcaHue MECTOIOJIOKEHUS 00bEKTa HEABUKMMOCTIY HAYMHAETCSA M 3aKaHYMBACTCS
CBEJCHUSAMHU O XapaKTEPHBIX TOUKAX KOHTYPa COOTBETCTBYIOIETO COOPYKEHUs, KOTO-
prie conepxarcs B EI'PH u He mojuiexaT n3MEeHEHHUI0 Bpe3yJIbTaTe roCcy1apCTBEHHOTO
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KaJaCTPOBOr'0 y4eTa Ha OCHOBAHUU JaHHOI'O TEXHUUYECKOro maHa. [Ipu oTrcyrcTBuu B
EI'PH cBeneHmii 0 MeCTOMOJNIOKEHUN OOBEKTa HEJBWKUMOCTH CIHCOK KOOPIWHAT
HA4YMHAETCS U 3aKaHUYMBAETCS CBEICHUSAMU O XapaKTEPHBIX TOYKAX PEKOHCTPYUPOBAH-
HOTO y4acTKa (4acTH) TUHEHHOro o0bekTa. Bo Bcex ykazaHHBIX Cllydasx B TeXHHYE-
CKOM IUTaHE JIOJDKHA OBITh yKa3aHa UTOTOBas, MMOJyUYeHHAs B PE3Y/IbTaTe PEKOHCTPYK-
UM TPOTSHKEHHOCTh JIMHEWHOTo 00bekTa. CBeneHnss 00 UTOTOBOW MPOTSHKEHHOCTH
JOJDKHBI OBITh YKa3aHbl B MPOEKTHOW MOKYMEHTAIlMH, Pa3paOOTaHHOW Ui PEeKOH-
CTPYKLHUH TOTO JTUHEMHOT0 00BEKTa, MOCKOJIBbKY KaJAacTPOBBIN MHKEHEP HE YIIOJIHO-
MOYEH OIPEIeNIATh TAKYIO XapaKTePUCTHUKY O0BEKTOB HEJIBIDKUMOCTH U YKa3bIBaeT e
B TEXHMUYECKOM IUIaHE HA OCHOBAHHUHM NPEACTABICHHBIX 3aKa3UNKOM KaJacCTPOBBIX pa-
00T TOKYMEHTOB.

Jlawénos Anexceii Bacunvesuy, Ha4aIbHUK YIIPABIECHUS HATOTO0OI0KEHNUS HMY-
mectBa denepanpHON HAIOTOBOH Ciry:k0b1 PD, oOpartnn BHMMaHHMe ciymiareneil Ha
KJIFOYEBbIE ACMEKThI HATTOr000JI0’KEeHHS HEIBUKMMOT0 UMYIIECTBA.

B wactHOCTH, OBUIM pacCCMOTPEHBI BOMPOCH! JOKYMEHTAJIBHOTO TOATBEPKICHHUS
000CHOBAaHHOCTHU pacyeTa Hajora Ha MMyIECTBO OpraHM3alluil B paMKaX HaJlOTrOBBIX
IIPOBEPOK, BOMPOCHI pa3rpaHUYCHUS ABHKUMOIO U HEIBUKUMOIO UMYLIECTBA B LIEIAX
olpeieNieHus] HajoroobgaraeMoit 0asbl Ui YIUIaThl HaJora Ha UMYIIECTBO, a TAKXkKe
BO3MOXHOCTb NPU3HAHUSA 00BEKTA HEIBMKMMOW BEIIbIO B LIENAX HAJIOIOBOIO ydeTa
B 3aBUCHMOCTHU OT (DaKTa HAJIM4Us rOCyJapCTBEHHOH perucTpalnuu mnpaBa Ha OOBEKT
B EI'PH.

B nposenenun kpyriaoro croja npuHsuM ydactie 6osee 40 y4acTHUKOB — Ipe-
CTaBUTEJIEH TOCYNapCTBEHHBIX OPraHOB, HAYYHOTO COOOILECTBA U CIELUAINUCTOB B
cdepe 3eMeTbHO-UMYIIECTBEHHBIX OTHOIICHUH Kommanuid ['pymmer ['aznpom. Beemu
Y4aCTHUKaMU OblIa OTMEUYEHA BBICOKAs MPAKTHYECKas BaXXHOCTb IPOBEICHHOMN
BCTPEYH M HEOOXOMMOCTD PEryJIIPHOTO OOCYX/IEHHS B TAIbHEHIIIEM aKTyalbHbIX BO-
pocoB B 0003HaYeHHOM (opmare. Kpyrislii cTOJ MO3BOIMI yYaCTHUKAM HE TOJIBKO
OOMEHATHCSI UMEIOIIUMCSI MPAKTUYECKUM ONBITOM, HO M PAacCMOTPETh €ro CKBO3b
MIPU3MY HayYHO-TEOPETHIECKOT0 MOAX0a C TOMOIIBIO 3KCIEPTOB [ 0Cy 1apCTBEHHOTO
YHHMBEpCHUTETA I10 3eMJICYCTpONCTBY U Poccuiickoro yHuBepcutera Apy»’Obl HApOIOB,
YTO HECOMHEHHO OyJeT B JalbHEHIeM crnocoOCTBOBAaTh Pa3BUTHIO MPAaBOBON JIOK-
TPHHBI.

Caenenust 00 aBTope:

3unkoseckuii Cepeeii bopucosuu — KaHAuIaT HOPUIUYECKUX HAYK, JOUEHT, JAUPEKTOP
IOpuanyeckoro MHCTUTYTA, JOUEHT KadeIpbl TEOPUH IpaBa U rocyaapcrsa, FOpunndeckuii HHCTH-
TyT, Poccuiickuii yHuBepcuter npyx0b1 HaponoB (PYJIH); Poccuiickas ®enepanms, 117198,
r. Mocksa, yn. Muxiryxo-Maknas, 1. 6
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PepakuvnoHHasa 3ameTtka / Editorial note

OTyeT pegakumm u pegKonnernuum XXypHana
«BecTHUK Poccumnckoro yHuBepcuteTa ApyxObl HapoaoB.
Cepwus: lOpnanyeckue Hayku» o pabote B 2022 r.

Penakuus sxypHasa exXeroaHo MPOBOAUT MEPONPHUSATHS, HAITPABJIEHHBIC HA TOBBI-
[ICHUE Ka4eCTBa KOHTEHTA, YIIyYIlIeHHE MPEACTaBIICHHOCTH )KypHaJla B HAy9IHBIX 0a3ax
JAHHBIX M COIMAJILHBIX CETSX, pacimpeHue reorpaduu aBTopoB u ap. [Ipomemmmit
2022 r. B 3TOM CMBICIE HE sIBUWICA HCKItoueHueM. [1o pesynbpTaraM skcriepTHU3sl Kyp-
HanoB B PUHII «BectHuk Poccuiickoro yHuBepcuteTa Apyx)0bl HapoaoB. Cepus:
IOpunnueckne Haykn» moBbicua pedTHHT (10 JaHHeM caiita PUHIL). B HacTosmuit
MOMEHT >KypHaj 3aHuMaeT 23 mo3uuuio B pedtuHre Science Index mo Tematuke
«T'ocynapctBo u nmpaso. IOpuauueckue Haykw» (qansbie 3a 2021 r.) u 1026-e mecto
B 00mem peitunre Sl (mannsie 3a 2021 r.).

Kypnan Bximtouen B 3-if kBaptuiib RSCI B coorBercTBUM ¢ [Ipecc-pennzom Pabo-
yeii ['pymnmbl o oneHke kadectBa u oTO0py KypHasioB Russian Science Citation Index
(RSCI) or 01.12.2022 0 TeMaTH4ecKOM U CBOJHOM peiTunre )KypHanoB RSCI.

B HacTosAmmii MOMEHT XypHaJI 3aHUMAET 8-€ MECTO B TEMAaTHUYECKOM pPEHTHHTE
xypaanoB OECD 505 «Lawy». OaHoli U3 1ieneit xypHaiia siBjisieTcsi JaJibHenIee mpo-
nemxeHre B RSCI, a Taxke BKIIFOUEHHE JKypHaja B HaydHbIe 0a3bl JaHHBIX ScoOpus,
WoS B 2023—2025 rr.

B 2022 r. Obuta 00HOBJIEHa HOMEHKJIATypa Hay4HbIX crienuanbHocTeit BAK PO,
B CBSI3U C YEM XKypHaIly, KaK 1 MHOTUM JPYTUM aHAJIOTUYHBIM U3JIaHUSAM IPECTOsIa
nepepeructpauusd. [lo uroram mnposepku BAK xypnan «Bectnuk Poccuiickoro
yHUBepcuTeTa Apyx0bl Hapo10B. Cepusi: FOpuanueckue Haykn» BKiItodeH B [lepeueHn
C IIPaBOM I1€4aTaTh CTAThH [10 BCEM CYLIECTBYIOIIUM CIEIMATBHOCTSAM 110 IpaBy: 5.1.1,
5.1.2,5.1.3,5.1.4,5.1.5.

Pabora pemakumm u penkosiernu >kypHaiga B 2022 r. oriauyanach CTaOMIBHO-
CTBIO, CPOKH CJJauM MaKeTa M BbIX0Jla HOMEpa B CBET HE HApYyLIAUCh.

B 2022 r. cornacHo rpaduKy BeIX0/1a )KypHasia B CBET BBIILIN 4 HOMEpa )KypHaIa.
Oco6o0 cnemyer orMeTuTh No 4, TOCBSAIICHHBIN cHeNHMaibHOW TeMe «llaMsITHUKH
COBETCKOI'O IIpaBay.

Bcero 3a 2022 r. ony0nukoBaHo 57 MaTepualioB, 4acTh U3 KOTOPBIX HA aHIJIUN-
CKOM SI3bIKE; YaCTh U3 HUX — CTaThH BEyIUX y4eHbIX Poccun 1 3apyOeHbIX CTpaH.
Cpenu onyOIMKOBaHHBIX MaTepuajoB 45 HaydHbIX U 12 WH(OPMAIMOHHBIX CTaTeH,
B TOM 4MCJI€ pEeLieH3UH, 0030pbl U Jp. Pepakuus xKypHana NpUBETCTBYET MpeICTaBIe-
HUE CTaTel Ha aHTJIMHCKOM SI3bIKE.

Esxeromuo B )KypHasie myOIMKYIOTCSI aBTOPBI U3 PA3IMYHBIX TOPOIOB, MTPEICTaB-
TSIl pa3iMyHble OpraHu3allid U HaydHble yupexnaeHus. «leorpadus» 3a 2022 r.

248



RUDN Journal of Law. 2023. 27 (1), 248—249

BBITJISAMT cienyromumM oopazoM. Tak, 22 HaydHBIX U MH()OPMALIMOHHBIX MaTEPHAIOB
HaIpaBJIeHO MPOQECCOPCKO-MPeNnoaaBaTeIbCKUM cocTaBoM FOpuanyeckoro MHCTHU-
tyta PYIH. Ipyrue myOauKkanuu npeicTapissioT HaydHble U HAyYHO-TIPENoJaBaTelb-
CKHE KOJIJIEKTUBBI Takux ropoaoB Poccun, kak Mocksa, Cankr-IletepOypr, Kazanb,
Kanununrpan, Apxanrensck, ExarepunOypr, YemsOunck, Kpacnosipck, bapnayn,
benropox, Caparos, OMck u Jip.

Cpenu aBTOpOB:

— JIOKTOPOB HayK — 32,

— KaHJuAaToB HayK — 38,

— acnupaHToB — 4.

OO6paiiaeM BHUMaHHE HAa KOJMYECTBO OTKJIOHEHHbIX cTtareit (okoio 40). Haubo-
Jiee paclpoCTpaHeHHbIE IPUUUHBI — OTCYTCTBUE OPUTHMHAIBHOCTU TEKCTA, HU3KOE Ka-
YEeCTBO COJIEp>KaHUs, HECOOTBETCTBME TEMATUKH CTaThU U Jp. Kpome Toro, Hepeako
aBTOPBI MPEACTABIISIOT 0()OPMIICHHBIE CTATbU U IPYTHE MaTePHAIIbl HE B COOTBETCTBHH
¢ TpeOOBaHUAMH KypHAJIA, YTO SBISETCS MPUIMHOMN «3aJIEP’KKI BbIXO/A B CBET JIaH-
HOW MyOJIMKAINY 1 YCIIOKHSET paboTy pemakiun. B 3To# CBA3M HACTOSATEIIEHO PEKO-
MEHJIOBAHO [0 OTIPAaBKU PYKOIMCH B PENAKLUIO, TIIATEIbHO U3y4nuTh pasnaen «lIpa-
BUJIA JUIsl aBTOPOB» Ha caiiTe *ypHaJla ¥ MOAr0TaBIMBaTh MaTepHallbl B COOTBETCTBUHU
C CYIIECTBYIOIIUMHU TPEOOBAHUSIMH.

Penaxnus xypHaia BeIpakaeT 0J1aroapHOCTh aBTOPaM U YUTATEIISIM U HaJleeTCs
Ha JlajibHEeMIee I0A0TBOPHOE COTPYIHUUECTBO, @ TAKXKE PELICH3EHTaM 3a X ITOMOIIIb
B 00€CreYeHNH KayecTBa Hay4YHbIX MyOIHKaIHii.

IL.H. Anopeesa
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