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LeJsb :kxypHaJa U HANPABJIEHHOCTH MyO0IMKALMiA

B xypHane myOnHuKyOTCS MaTepualibl, OTBeYaronne TpeOOBaHUSIM HAyYHOW HOBH3HBI U aKTyallbHO-
CTH — Hay4YHbIC CTaThH, PELCH3MH HA MOHOTpadUH W Y4eOHbIC H3JaHUs, 0030pbl HAYYHBIX MEPOIPUSTHA
¥ 3aKOHOJIATEIbCTBA, AaHOHCHI HOBOW HAYYHOU JIMTEPATyPhl U APYTOE.

Lenu u 3agaun xypHama:

® MyOJIMKOBATh PE3yJIbTAThl OPUTHMHANBHBIX HAYYHBIX HCCIIEIOBAHUI MO MPOOIeMaM Pa3BUTHS TOCy-
JIApCTBa U MPaBa B COBPEMEHHOM MHUPE;

® CrIOCOOCTBOBATh HAYYHOMY OOMEHY M COTPYIHHYECTBY MEXKIAY POCCHUCKUMH H 3apyOeKHBIMH
yu€HBIMH-TIPABOBEIaMH, CIICHIMATUCTAMH, BKITFOYasl MPEACTABUTENICH CMEKHBIX 00JIacTei;

® 3HAKOMHUTH YHTATEINCH ¢ HOBCHIIMMHU HAINPaBICHUSIMH UCCICIOBAaHUNA B O0JIACTH MPABOBOW HAyKH
kak B Poccun, Tak u 3a py0exoM, MX MPaKTHIECKOW peann3anuei;

® MyOJIMKOBATh PE3yJIbTAaThl HAYYHBIX HCCIEIOBAHUN MO MPOOIeMaM MEXIUCIHIUIMHAPHOTO Xapak-
Tepa, paCKPBIBAIOIINX B3aUMOICHCTBHE MPaBa, SKOHOMHKH, TIOJIUTHKH, KYJIBTYPhl, KOMMYHHKAIUA U JIP.;

® COJICHCTBOBATh HM3YYECHUIO OCOOCHHOCTEH MPAaBOBBIX CHUCTEM Da3IHMYHBIMH COIMOKYJIETYPHBIMU
OOIIHOCTSAMHU, BKITIOYAsI CTYACHYCCKYIO MOJOIEKD.

B xypHane myOIUKYrOTCS pe3ybTaThl HAYYHBIX MCCIEIOBAHHHA 10 MIHPOKOMY CHEKTPY IPAaBOBBIX
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TENbCTBE M NMPABONPHUMEHHUTENbHON MpakTHKe Poccun U 3apyOeXHBIX CTpaH, MEXIyHApOIHOM IMPAaBOBOM pe-
TYJIUPOBAHHU.

[onutuka >xypHaia 6a3upyercs Ha COOIOACHIHA HOPM HayJIHON STHKH.
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Hay4yHas cTtaTtbs

MNMpaBopeanu3sauuns Kak KOMMNOHEHT NPaBOBOW pearibHOCTH:
¢mnocodcko-npaBoBoe UccnegoBaHue

A.B. Ckopoooraros! 20<, A.B. KpacHos?

! Kasanckuit mHHOBaIMOHHEIA yHUBepcuTeT HM. B.I'. Tumupsicosa (UDVYII),
2. Kasanw, Poccuiickas @edepayus
2 Kasanckuii puinan Poccuiickoro rocy1apcTBEHHOTO YHUBEPCUTETA TIPABOCY AU,
2. Kazanw, Poccuiickas @edepayus
Pav.skorobogatov@mail.ru

Annoranus. Vccneayercs mpaBoBasi IpyUpo/ia IPaBopeain3alii B KOHTEKCTE [IPaBOBOil peaib-
HOCTH 4epe3 npu3My $punococko-npaBoBoro ananusa. Llens uccnaenoBanus — GopMUpPOBaHUE HAYUYHO
00OCHOBAaHHBIX 3HAHMI O MECTE€ M POJH HPaBOpPEAIH3AIMU B IIPABOBOH pealbHOCTH. MeTomosorus
OCHOBaHA Ha KOMIIJIGKCHOM HCHOJIb30BaHHHU IOCTKIACCHYECKON METOMOJIOI Y, O3BOJISIONICH H3Y YT
HPaBOBYIO IPHPOY IPABOPECANTU3ALIHN K €€ 3HAYCHHE UL PAa3BUTHA U (YHKIIMOHHPOBAHUS IIPABOBOIL
peanbHOCTH. Pe3ybrarhl: mpaBopeaIn3aiys paccMaTpUBACTCs B CTAThE KaK KOMILIEKCHas Qrocodeko-
npaBoBasi kareropust. OHTOJIOIHYECKH IIPaBOPEAH3ALHs BEICTYNIACT ONPEICIIONIIM CPECTBOM FOPH-
ANYECKOTO BO3ACHCTBHS O3UTUBHOIO IIPaBa Ha CO3HAHKE U [OBEICHHE YesoBeKa. DEHOMEHOIOTHYECKH
€e MOXHO pPacCMaTPHUBATh B KAYECTBE CAMOCTOSTEIBHOTO YPOBHS IPAaBOBOW PEaIbHOCTH, MPECTaBISIO-
11yI0 co00if cucreMy neilcTBUi CyObEKTOB MpaBa, HAIPABICHHBIX HAa BOIUIOLICHHE B JKM3Hb TOCYyJap-
CTBEHHBIX MPEANHMCaHHH, 0OBEKTHBUPOBAHHBIX B COBOKYITHOCTH WHAMBHIYAIbHBIX IPABOBEIX aKTOB.
AKCHOJIOTMYECKH NPaBOPEANN3alUsl — 3TO JBWKCHHE HPABOBBIX LEHHOCTEH OT MX MEHTAIbHOIO
OCO3HAHUS K BOILUIOIICHAIO B T€X BO3MOXKHEIX MOJIEIISX IPABOBBIX B3aHMOJACHCTBHUIA, KOTOPBIE KOHCTPY-
UPYIOTCS CyObEKTaMU U 3aTeM, ITyCTh U YaCTHYHO, OTPAXKAIOTCSI HEIIOCPECTBEHHO B IPABOBBIX OTHOLIIE-
HHSIX. BBIBOJIBI: KaK KOMILIEKCHAs KaTerOpHs IPaBOpean3alns BKII0YaeT B ce0s MEHTAIBHBINH KOMIIO-
HEHT (IOCTI)KEHHE B MPABOCO3HAHUU COAEP)KaHHsS IOPUAMYECKUX HOPM PAa3HOTO YPOBHSI M KadecTBa,
HPaKTUKH UX OCYIIECTBIICHUS HA IPAKTHKE, BEIOOP BO3MOXHBIX BapHAHTOB IIPABOBOTO H (IJIM) HEIPABO-
BOTO MOBE/ICHHs, 00YCIIOBICHHBII PALIMOHAIBHBIME U HPPALMOHATBHBIMU (paKTOpaM¥, [IEHHOCTHBIMH
MPEANOYTEHUSIMU CyOBEKTOB) U JIEATEIBHOCTHBIH KOMIIOHEHT (JIESHHSI IIPABOBOT'O XapakKTepa, KOTOpbIe
COTJIACYIOTCS ¢ TPeOOBAHMSIME HOPM MO3UTHBHOTO TIPaBa).
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Abstract. The article examines the nature of legal realization in the context of law reality through
the prism of philosophical and legal analysis. The purpose is the formation of scientifically based
knowledge concerning the place and role of legal realization in law reality. The methodology is based on
the complex use of post-classical methodology, which allows studying the law nature of legal realization
and its significance for the development and functioning of law reality. The findings may be outlined as
follows: Legal realization is considered in the article as a complex philosophical and legal category.
Ontologically, legal realization may be defined as determining means of the legal impact of positive law
on the consciousness and behavior of a person. Phenomenologically, it may be considered as an
independent level of law reality, which is a system of actions of subjects of law aimed at implementing
state prescriptions, objectified in the totality of individual legal acts. Axiologically, legal realization is
the movement of law values from their mental awareness to embodiment in those possible models of legal
interactions that are constructed by subjects and then, albeit partially, are reflected directly in legal
relations. Conclusions: legal realization as a complex category includes a mental component
(comprehension in legal consciousness of the content of legal norms of different levels and quality,
practice of their realization in practice, choice of possible options for legal and (or) non-legal behavior
due to rational and irrational factors, value preferences of subjects) and an activity component (legal
actions that are consistent with the requirements of the norms positive law).

Key words: legal realization, law reality, postclassical methodology, law communication,
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BBeapenne

[IpaBopeanuzanus TpaaIuIIMOHHO 3aHUMAET OOJIBIIIOE MECTO B MCCIIEIOBATEIb-
ckoii mpobnematuke ropucnpyaeHiuu (Ershov, 2021:14—30). I[Iporecc addhexTuBHOI
MIPaBOPEAN3AIUH CTIOCOOCTBYET HCIIOITHEHNIO TOCYIapPCTBOM CBOUX OCHOBHBIX (DyHK-
WA 10 YHOPSAOYMBAHHUIO OOIIECTBEHHBIX OTHOmICHWHU. [IpaBopeanm3ammsi — 3TO
MpoIlecC MPEBpAIICHUS IOPUINIYECKHA 3HAUYMMBIX WICATBHBIX MOJENEH TMOBEJCHUS B
MPAaKTUYECKYI0 PEalbHOCTh, B JICMCTBEHHYIO CHCTEMY OOIIECTBEHHBIX OTHOIICHHUH.
[IpaBopeanu3aius 10HKHA O0ECIIEYMBATH MPOLECC PETYIHMPOBAHUS OOIIECTBEHHBIX
OTHOIIICHUH B HANPaBJICHUH, OJIArOTMPUSITHOM JIJIsl YeIoBeKa U oduiecTBa. be3 Boruio-
[ICHUS] FOPUINYECKAX HOPM B PEalIbHYIO JKU3Hb OHH SIBIISIFOTCS JIMIIb JEKJIapupye-
MBIMH, TEPSIOT CBOe connanbHoe HazHadeHnue (Friedman, 2016:220). Beas cymuoCTh
Y COITMAIIbHOE HAa3HAYeHHE TIPaBa 3aKJIF0YaeTCs B €r0 BO3MOKHOCTH PETyJIMPOBATH M0~
BeZieHue Jroziei. M3yuenne 3Toro siBieHus MO3BOJISIET MOHITh U O0OBICHUTH OCOOCHHO-
CTH IIPAaBOBOT'O BO3JICHCTBUS HA COLMAIBHYIO PEATbHOCTb.

B uccnenoBarenbckoil murepatype s 0003HaUEHHSI JAHHOTO SIBICHUS UCTIONb-
3YIOTCS TPU TOHATHSA: «mpaBopeanu3anus» (Zhigachev, 2011:322—328), «peanu3za-
muss HopMm mpaBa» (Evsegneev, 2018:43—54) u «peanmuszanust npaBa» (Maksimov,
2014:75—81). OgHako mocienHee OYeHb YacTo yHOTpeOisieTcs Mpu pacCMOTPEHUU
npaBa He B 00OBEKTUBHOM, a B CyOBeKTUBHOM cMbicie (Shalamova, 2018: 279—281).
[TosTOMy TpM M3y4YEHHU NAHHOTO SIBICHHS B TEOPETHKO-TIPAaBOBOM, a TeM Oolee
B (GmI0co(CKO-TPaBOBOM KOHTEKCTE, HauOoJee IeIecO00pa3HbIM IMPEACTABISETCS
TIOHSITHE «IIPABOPEATH3AIIH.

B oredecTBeHHOI MMTEpaType B CHITYy JOMHHUPOBAHHUS HOPMATUBUCTCKOTO pa-
BOTIOHMMAHUS TIPaBOpEATH3alys NPEUMYIIECTBEHHO paccMaTpUBANach B JIESATEIb-
HOCTHOM JIyXe — KaK BOILIOIICHNE TpeOOBaHNI HOPM IpaBa B IPaBOMEPHOM IOBeEIe-
Huu cyobekToB (Lazarev, 1972:9; Rabinovich, 1983:7; Reshetov, 1989:30). AkneHTH-
pyeTcsi BHUMaHHe Ha TO OOCTOSITENBCTBO, YTO MPABOPEATH3ANNS €CTh MPAKTHUECKas
JeSITeIBHOCTB 110 OCYIIECTBICHHIO CYObEKTUBHBIX MPAB U UCIIOTHEHUIO FOPUINICCKUX
obsi3anHocTel (Kuznetsov & Samoshchenko, 1985:11). IlpaBopeanu3zanust paccmar-
pHUBajiaCh B KOHTEKCTE MPOOJEMBI €€ OCYIIECTBICHUS B PaMKax MPaBOOTHOIICHUH.
[TpaBooTHOIIEHHE TTIPH HTOM TPAKTOBAIOCH JINOO KaK CpecTBO (crocol) peamu3anuu
opuandeckoit Hopmbl (Sheindlin, 1960:131), mbo kak cTagus ee peanu3aluu
(Stalgevich, 1957:24), nu6o xak pe3ynbtat ee peanusaruu (Khalfina, 1974:51).
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HmenHo Takoi moaxoj, kak orMeuan I1.M. PaGuHOBHY, MO3BOISET IMOBBICUTH
3(h(PEKTUBHOCTH TIPABOBOTO PETYIIMPOBAaHUS 00IIECTBEHHBIX OoTHOMmEeHUH (Rabinovich,
1983:7). Peanmzarus mpaBoBBIX HOpM, 110 MHeHHIO A.C. [IuromkuHa, BEICTyIIaeT Ta-
KHM TIOBEJICHUEM CYOBEKTOB TpaBa, KOTOPOE COTIACYETCS C MPENITUCAHUSIMH TTPABO-
BBIX HOPM H TPEJCTABIIECT COOON MPAKTUYCCKYIO JEATCIBHOCTD MO0 OCYIIECTBICHHUIO
CyOBCKTUBHBIX TIPaB M HCIIOJHEHUIO opuamdeckux ooOs3anHocTed (Kuznetsov &
Samoshchenko, 1985:11). B.B. JlazapeB, nmoapasnenssi MoBeACHNE JIFOICH Ha MPaBo-
MEpHOE, HEMPABOMEPHOE U IOPUANYECKHU 0e3pa3IMuHOe, TAKXKE TPAKTYET MpaBopeau-
3allMI0 B pyciie UMEHHO npaBoMmepHoro noseaenus (Lazarev, 1972:9).

[Ipu TakoMm MOIX0/€ UCTUHHOE MPABO MOXKET COJAEPKATHCS TOJIBKO B HOpMax
mpaBa, TOYHEE B JCHCTBYIOIIEM 3aKOHOIATENIbCTBE, & pealln3allvs MpaBa MpesCcTaeT B
KauecTBE CYIIET0, B OTJIMYHE OT 3aKOHOAATEIhCTBA, KOTOPOE IMPEACTaBISAET COOO0M
JOJDKHOE. YKa3aHHas IUXOTOMUS (PaKTUIECKH SIBISIETCS MPOIOJKCHHEM YHCTON TEO-
pum mpaBa ['. Kenpzena (Kelzen, 2015:107-241).

Cy1iecTByeT, 0JHAKO, MPEUIOKCHUE TPAKTOBATh pealln3allhio TpaBa B Oosee
IIUPOKOM COJIEP)KAaTEIHbHOM KJTFOYe — KaK BOIUIOIICHUE B PErYJIHMPYEMbIX ITPaBOM 00-
IIECTBEHHBIX OTHOIIIEHUSIX BCETO TOTO, YTO 3a10’KeHO B HOpMax mpasa (Fatkullin, F.N.
& Fatkullin, F.F., 2000:271). Takoro poja moaxoj K CoAep>KaHUIO MpaBOpeaTn3aliu
npeyarancs U B coBerckuit (Bratus & Samoshchenko (eds.), 1966:240), u mo3aHee B
noctcoBeTckuii mepuon passutusi Hayku (Khabibulliny, Malikov & Rakhimov,
1998:110). CkazaHHOE apryMEHTHPYETCS TEM, YTO OOIIECTBEHHOE OTHOIIEHHWE —
MOHsITHE 00JIee MMPOKOE, YEM TOJIBKO MTPaBOMEpHasi IATEIHLHOCTh CyOBEKTOB MpaBa,
TaK KaK IOpUANYECKAE HOPMBI BKITFOYAIOT HE TOJIFKO HEITOCPEACTBEHHO MTPaBHIIa TIOBE-
JIeHWsI, HO W yKa3aHUs Ha IOpUIUYecKHe (aKThl, CYOBEKTHBIH COCTaB (B THIOTE3aX
HOpPM), Ha COIMAJBHYIO IIeNb (B JHUCIO3UIUAX HOPM). Takoro pojia COCTABIISIONINE
OPUMYECKON HOPMBI pealn3ylOTCs HEe B MIPABOMEPHOM IOBEIICHUH, a TI0 CYIIECTBY
XapaKTepU3yIT KadecTBa IMPABOOTHOIICHUH, B KOTOPBIX MPOTEKACT peaau3aIus
mpasa. KpoMe Toro, pe3roMupyercsi, 4To 001eCTBEHHbIE OTHOLIEHUS CYIIECTBYIOT KaKk
B WJICAJLHOHN, TaKk U B MaTepHaiibHON (popme. Peanuzanms nmpasa mpu 3TOM JI0JDKHA
3aTparvBath He TOJIbKO BTOpyio, HO W mepByto (Fatkullin, F.N. & Fatkullin, F.F.,
2000:271). CneayeT COracuThCS ¢ TEM, YTO PACCMOTPEHHE ITPaBOPEATTU3AIMH UCKITIO-
YUTETHHO Yepe3 MPaBOMEPHOE MOBEIEHNE, HECMOTPS Ha PacpOCTPAHEHHOCTh TaKOH
HAyYHOW ITO3WITUH, OCTABIISIET 32 OOPTOM HCCIICIOBAHMS MAacCy SBJICHUN, KOTOPHIE
MIPEIIECTBYIOT, ICTEPMHUHHUPYIOT, COTIPOBOXKIAIOT MTPABOPEATA3AIIHIO.

B HayuHOW nuTepaType MOCICTHUX ACCATHICTHHA TpoOJieMaTHKa HEIOCpe/-
CTBCHHO IpaBOpEaIN3alid KaK KOMIUIEKCHOTO SIBJICHHSI 00O3HAYaeTcsi HE 4YacTo.
BonpImmHCTBO Micce0BaHu B 3TOM cdepe MOCBAIICHBI TPUMEHEHN!o pasa (Gainiev,
2020; Pysina, 2021). Uckmrodennem sBiisieTcsl ri1y0okas pa3paboTka TEOpHH ITpaBope-
anu3alyy B Ka3aHCKoU mikoJie Teopuu npasa (Reshetov, 2013; Soldatova & Soldatov,
2015; Shagieva, 2014). [IpaBopeanu3anus 3/1eCh pacCMaTPUBAETCSI B KOHTEKCTE JIMHA-
MHYeCKOU cocTaBistoniei npasa (Pogodin, 2014).

HecMmotpst Ha rocrmoacTBo HOpMaTHUBU3MA, B OTEYECTBEHHOW FOPHUCTIPYICHITHH
MPEANPUHUMAJINCH U WHBIC TIOAXOIBI K WCCIEAOBAHUIO TPaBOpEaTH3aIlii, XOTS U
odeHb MasiouncieHable. Tak, A.b. BeHrepoBsIM Obla MpeAnpuHATa MOMBITKA YTOY-
HUTH COJICp )KaHNE TIPABOPEaTU3aIlMN B PaMKaX CHHEPTeTHICCKOTO BUICHHS TIPaBa Kak
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HEKOETo crocoba OCyIIeCTBICHUS MPEANUCAaHUH, C YKa3aHHEeM Ha COlMajbHbIE, MCH-
XOJIOTUYECKHE, OpPTraHM3aIllMOHHBIE TMPOIECCHl, COMPOBOXKIAIONINE pPeaTH3AIII0
(Vengerov, 2004:497). OpuruHaabHBIN MOAXO K MCCICIOBAHUIO peaanu3alliy IpaBa
ObUI MPEIOKEH B paMKax (heHOMEHOJIOr0-KOMMYHHUKAaTUBHON MapaJurMbl B KOHTEK-
CT€ MEXaHW3Ma €ro JCHCTBHS, KOTOPBII BKIFOYAET MPOLECCH CONMAIBHO-IPABOBOM
KOMMYHHKAIIUH, CBS3aHHON C TPAKTOBKOH CyObEKTaMH IIEPBUYHBIX U BTOPHYHBIX TIpa-
BOBBIX TeKCTOB (Polyakov & Timoshina, 2017:261).

Kpome TOro, MOXHO OTMETHTH TONBITKY MOCTKIACCHYECKOTO OCMBICICHUS
MpaBopealin3alluy, MPeANnpUHATYI0 aBTopamu JaHHoOM craThu (Krasnov & Vasiliev,
2016:168—172; Skorobogatov, 2021:474—478). 3ydeHue npaBoBOM MPUPOILI 3TOTO
SIBJICHHUS B KOHTEKCTE Pa3BUTHUS U (D)YHKIIMOHUPOBAHHUSI TIPABOBOI PEabHOCTH MO3BO-
JWIIO CAeNaTh MPEIBAPUTEIbHBIA BHIBOJ, YTO MpaBOpeaIH3allis MPeaCTaBIsIeT co00i
BOIUIOIICHNE MTPABOBBIX PETYIATOPOB ((POpMaIbHBIX U HE(HOPMAIBHBIX) B IIPaBOMEp-
HOE TIOBEJICHHE C y4YeTOM BbIOOpa CyOBeKTa MEXIY HUMH, JETEPMHHUPOBAHHOE
[EHHOCTHBIMU OPHEHTAIUSMH ITPABOCO3HAHUS.

B 3apyOexxHoii nmuteparype mpobieMa MmpaBopeann3aiuy (peaan3anud Mmpasa)
TaK)Xe HEOTHOKPATHO MPHBIICKaTa BHUMaHNE B KOHTEKCTE HBIX (prustocodcko-mnpaso-
BbIX nipo0ieM. B wactHocTH, H. HeHOBCKM mpH Hccie10BaHUH IIEHHOCTHBIX MPOOJIeM
npaBa aKICHTUPOBAJ BHUMAaHHE HAa 3aBUCHMOCTh PEalM3alliy MpaBa OT psijia COIHO-
KYJBTYpHBIX (DAKTOPOB: YPOBHS Pa3BHTHUS COLIMYMA B IEJIOM, MTOJIOKECHHUS YETIOBEKA B
colpyMme, IIKabl IIEHHOCTe! qanHoro counyma (Nenovsky, 1987: 54—58).

Bonsioe BHUManue 3ToMy Bonpocy yaenwt Jx. JInoia. Xots oH uccnenosan
pobJIeMy «OCYIIECTBICHH MpaBay, B €r0 HHTEPIPETAIUN 3Ta KATETOpHUs IO CBOEMY
CMBICITy OY€Hb OJIM3Ka K MOHATHIO «peann3aius npasa». «OcylecTBIeHHE PaBay OH
paccMaTpUBaeT Kak IMepeBo/I I MPpaBa B 00EKTUBUPOBAHHOE COCTOSIHUE, €€ OTIpeI-
MeurBaHHe (OBEUIECTBICHHUE), TpaHC(HOPMAIIHIO €€ MICAIbHOTO COCTOSIHUS B ITPABO-
BYIO pEallbHOCTb, T.€. NMPEeBpalleHNe MpaBa U3 MOTEHIMAIBLHOTO HIeaTbHOTO COCTOS-
Hust B nedctButensHoe Obitne (Lloyd, 2009:211—219). ®daktuyecku peub UAET
0 peayin3aiui HOPMBI ITPaBa B FOPHINIECKON MPAKTUKE KaK OCHOBE MIPABOOTHOIICHUA.

Bonbioe BHUMaHue npodieMe npaBopeanu3aliy yAeIeHO B KOHTEKCTE pealu-
3alMy TIPUHIIMIIA BEPXOBEHCTBA MpaBa, KOTOPOMY B 3apyOeKHOI HayKe MOCBSIICHO
6onpimoe konumdectBo pabot (Flores & Himma (eds.), 2013; Ruiz Maiiero, 2019;
Tamanaha, 2004). OcHoBHOE BHUMaHHE OOpamniaeTcs Ha MOHATHE CTaHIapTOB IpaBa,
COJIepKaTeIbHOE N3MEPEHNE BEPXOBEHCTBA MPABa, €ro CMBICI, IIEHHOCTh, COOTHOIIIE-
HUE TOT0 MPHUHIIMIA CO CTAaHApTaMH IIPaB YeJI0BeKa, C APYTUMH IPUHIUIIAMH IIpaBa
HE TOJIBKO B HOPMAaTHBHOM MAacCCHBE, HO M B FOPUANYECKON MPAKTUKE, YTO HATPAMYIO
CBSI3aHO C NMPABONPUMEHEHUEM KaK OJHOU 13 (hOpM MpaBOpeaTH3aliu.

TpakToBKH TpaBOpeaTu3alii B CyObEKTUBHOM KOHTEKCTE B OCHOBHOM ITOCBSI-
HICHBI peanu3aiuu (OCYIIECTBICHUIO, OOECIICUYCHUI0) IpaB 4YelIOBEKa, KOTOPHIC
paccMaTpUBAIOTCS KaK BBICHIAs IIEHHOCTh COBPEMEHHOTO JIEMOKPATHYECKOro oOIie-
ctBa. [Ipobnema peanu3zaiuu mpaB yeIoBeKa OTHECEHA B HACTOSIIIEE BpeMsi K 0COOEHHO
BaKHBIM TIPABOBBIM TpoOJIEMaM, MOCKOIBbKY peaiu3alys mpaBa — 3TO Mpodiema
YTBEp)KJICHUS OCHOB JKHM3HM, OCYIIECTBJICHHUS INPaB YeJOBEKA, KOTOPHIE SBIISIOTCS
HauBbICIIEH MeHHOCTRIO (Alexy, 2021:64—65). OTMeuast aHTPOITOJIOTHYECKOE U3Me-
peHue peanm3aru Tpasa, ¢uiocodsl mpaBa OOpamiarOT BHUMAHWE HAa TyXOBHO-
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KyJIbTYPHOE U3MEPEHHE YEIIOBEYECKOTO OBITHS, B3aNMOCBS3h MEX/y YPOBHEM pa3BU-
TS yesloBeka U peanusanueii mpasa (Habermas, 2003: 29—30). Baxueiimum Hanpas-
JIeHWEeM oOecrieueH sl paBa SIBIISIETCS 3allUTa MpaB YeJoBeka. B oTnuuune ot gesrens-
HOCTH JIPYTHX CyOBEKTOB B 3TOH c(epe TOIBKO roCcyIapCTBEHHAS 3alUTa MOXKET HO-
cuTh ropucaukinonublii xapaktep (Nickel, 2015:20; Sandel, 1998:185).
[TpuBenenHslii 0030p AUTEPATYPHl OKA3BIBAET, YTO MPOOJIEMa MpaBOpeaTn3a-
UM TPEUMYIIECTBEHHO H3y4alach Opuiuyeck. JIMme B mocienHue Tojabl ObLIH
MPEANPUHSTHI MOMBITKA PACCMOTPETH €€ CBSI3b C MEHTAJIbHBIMH aCIIEKTaMH CyOBEKTOB
MpaBa U COLUOKYIbTYPHBIMU OCOOEHHOCTAMHU Pa3BUTHI 00IIECTBA. DTO CTABUT HA MO-
BECTKY JHS HEOOXOIUMOCTh KOMIUIEKCHOTO HCCIIEJIOBAHUS IpaBOpEeaM3alun Kak
BaYKHEHIIIET0 3JIEMEHTAa TIPaBOBOi peabHOCTU. MICX0/Is M3 MMOCTKIIACCUYECKOTO XapakK-
Tepa COBPEMEHHOW HayKH, MPU3HAIOIEH He0OX0UMMOCTh COYETaHUsI METOIOIOTHIA C
1ebi0 (P OPMHUPOBAHUS HOBOTO CHHTETHUYECKOTO 3HAHHS Ha METaypOBHE, IPaBOpeal-
3anus TOJKHA OBITh MCCIIEI0OBaHA OTHIOAb HE TOJIBKO MCXOAS W3 MO3UTHUBUCTCKOM
CXEMBI «OT 3aKOHOJATEIhCTBA K MPAaBOMEPHOMY ITOBEICHHUIO», YTO OTPAXKAET JIUIIb
OJVH M3 OHTOJOTMYECKHX IUIACTOB MPOOJEMBbI, HO M C MHBIX MHPOBO33PEHUECKUX
no3unuii. s sroro Hambonee >PQPEKTHBHON MPENCTABISETCS HHTETPATUBHAS
metononorusi (B.B. EpmoB (Ershov, 2020a:99—144), B. Kpasun (Krawietz,
2008:181—206)), koTopas O3BOISAET U3YUNTh JTAHHOE SBJICHUE MK IMCIUTIITUHAPHO,
C YYETOM B3aUMOCBSI3U OOBEKTHBHBIX U CYOBEKTHBHBIX MPOSIBICHUH MPABOBON peaib-
HocTu. IHTErpaTrBHAs METO00THSI 00YCIIOBIIIA HCIIOJIB30BAHNE CUCTEMHOTO, KOM-
MYHHKaTUBHOTO, (DEHOMEHOJIOTHYECKOTO M aKCHOJIOTUYECKOTO TOAXO/0B, JAFOIINX
BO3MOYKHOCTb ITPOAHATM3UPOBATH IPABOPEATH3AIMIO BO BCEX €€ MPOSBICHUSAX.

OHTOMI0TNYeCKHUIl aCIeKT NMpaBopeaIn3aunu

[IpaBopeanu3anusi Kak OTHOCHTEIBHO CAMOCTOSITETILHOE COIUAIBLHOE SIBJICHUE
TECHO CBsI3aHa C KaTeropueil «1paBoBas pealbHOCTbY, UMEIOLIeH (yHIaMEHTAIbHOEe
3HAa4EeHUE HE TOJIBKO JJIs IOPUIANYECKOM HayKH, HO U BCEH CUCTEMbI T'yMaHUTAapHOT'O
3HaHus. [IpaBoBast peaqbHOCTh pacCMaTPUBAETCS AaBTOPAMHU JIaHHOM CTAaTbU KaK CIIOXK-
HOOpPraHW30BaHHAsE MHOTOYPOBHEBasl CHUCTEMa, BKIIOYAoNIast B ce0s COBOKYIMHOCTb
OOBEKTHUBHBIX U CyOBEKTHBHBIX MIPABOBBIX SIBJIICHUH, pa3BUBAIOIINXCA U (PYHKIIMOHU-
PYIOLINX B OMpPEIEICHHOM MPOCTPAHCTBEHHO-BPEMEHHOM KOHTHHYyMe. B cTpykType
MIPaBOBOW PEATbHOCTH MOXKHO BBIIEIUTH TPH OHTOJIOTHYECKUX ypoBHS: (1) ypoBEeHb
MIPaBOTBOPUYECTBA, MPEICTABISIONINN cO00 COBOKYITHOCTh JEHCTBUI yIIOIHOMOYEH-
HBIX TOCYJapCTBOM CyOBEKTOB MO (HOPMHUPOBAHUIO IOPUANYECKHX HOPM U CHUCTEMY
3aKOHOJIATEIbCTBA, CO3/IaHHYIO B pe3yJIbTaTe 3TOH AEATENbHOCTH; (2) YpOBEHb ITPaBO-
peanu3alui, T.€. COBOKYITHOCTb JeHCTBUI CyOBEKTOB IIpaBa IO pealu3aluy IpUuau-
YECKUX HOpPM, B TOM 4HCJI€ IIPAaBONIPUMEHEHHE, U KOMIUIEKC IIPaBONPUMEHUTEIbHBIX U
[IPaBOpEAIN3AMOHHBIX JOKYMEHTOB, KaK pe3yJbTaT 3TOU eATeNbHOCTH; (3) ypOBEHb
[IPAaBOBOI'O IOBEICHMS, PACCMAaTPUBAEMBIH HaMU KaK COBOKYIIHOCTb JIEHCTBUI
CyOBEKTOB, OCHOBAaHHBIX Ha COI[MAJILHOM M MHIUBHJyaJbHOM IpaBe. B ominume ot
KOHCTAHTHOCTH TMEPBBIX ABYX YPOBHEW MOCIECTHII BO3ZHUKAET JIUIIb B TPAH3UTHUBHOM
00IIIeCTBE B CHITY CYIIIECTBOBAHUS HEAOCTATOYHO APPEKTUBHOTO 3aKOHOIATEILCTBA U
IIMPOKOTO  PACIpOCTPAHEHUs] COIMaIbHO-TIpaBoBoii aHomuu (Skorobogatov &
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Krasnov, 2017: 54—58). Criertuduka npaBoBoi peaqbHOCTH 3aKII0YAeTCs B aKTyallu-
3allMM BCEX CTOPOH PEaTbHOCTH MPaBOBBIX ()EHOMEHOB: PAIIMOHAIBHBIX U UPPAIHO-
HAJIBHBIX, CyOCTaHIIMATBHBIX U KOTHUTUBHBIX, CTATHYECKUX M JUHAMUYECKUX; MTPABO-
Basi peaJbHOCTh aKTUBHO KOHCTPYHPYETCs CyOBEKTaMu, OTpaxasi CTOIKHOBEHHUE JIHC-
KypCOB TI0 TIOBOJy NPAaBOBBIX (PEHOMEHOB, MX (POPMHPOBAHHIO M CYIIECTBOBAHHIO
BO BPEMEHHU.

[IpaBoByI0 peanmbHOCTH CIEAYET OTIMYaTh OT MPABOBOW JAEWCTBUTEIBHOCTH.
[TocnenHsisi, Kak MpaBUIIO, UCCIEAYETCS B paMKax AUXOTOMHUH C BO3MOKHOCTBIO; TIpa-
BOBasl IEMCTBUTEIBHOCTh PACCMATPUBAETCS KaK BOILIOIIEHNUE COUAIBHON BOJIHU, YTO,
Ha Halll B3IV, CEPbE3HO OTPAHMUYMBAET IMPEAMETHOE IOJIE€ HMCCIENOBAaHUA: BOJIA
MOJXKET TIPOSIBIIATHCS B COBEPILIEHHO pa3HbIX (opMax U y pa3HbIX CyOBEKTOB; KpoMe
BOJI, B ()OPMUPOBAHUY U PA3BUTUH MPABOBBIX ()EHOMEHOB YYaCTBYIOT HPPALIMOHAIb-
HBIE, APXETUIINYECKHE SIBICHHS IIPABOCO3HAHMS, CIOKUBIINECS IPAKTUKU IIPABOBOTO
MOBENCHUS, MPAaBOBOM KOMMYHHUKAIIMH, KOTOPBIE HAaXOASATCA B WHOW NPEIMETHOMN
IJIOCKOCTH, HEXKEITN YEM BOJISL; CBA3aHHBIE C HUMU IIPABOBOM OIIBIT U IIPaBOBBIE TPa/IN-
UM TaKke (OPMHUPYIOT MPABOBYIO pealbHOCTh. JleWCTBUTEIBHOCTh MpaBa TaKKe
CBS3BIBAETCS, KK [IPaBUIIO, C €T0 AEUCTBUEM U AEHCTBEHHOCTHIO, YTO MOXKET OBbITh UC-
CJIETOBAHO JIMIIIb B KOHTEKCTE MO3UTUBHOTO MpaBa Kak 0(UIIUAIBHOTO TEKCTa, 0POpM-
JIIEMOTO U BBOJMMOIO B JIeHCTBHE B 0COOOM MOPSIKE U MOAEPKUBAEMOT0 IPUHY IU-
TeIbHOU cuiiol rocyaapcTBa. OQHAKO MPU 3TOM BHE MCCIIEOBATEIHLCKOTO BHUMAHUS
OCTalOTCs CyObEKTHBHBIE U MHTEPCYOBEKTUBHBIC, UPPALIMOHAILHBIE CTOPOHBI MPABO-
BbIX (DEHOMEHOB, a TaK)K€ MPOIECCHl MX KOHCTPYMPOBAHHUS, YTO TAKKe TOBOPUT
O IPUHUMIHNAIBHO MHOM COJEpPKaHUM KaTerOpHH MPaBOBOM pPeaIbHOCTH, IIpeyiarae-
MOH HaMH.

OHTOIOTHYECKHU TpaBOpeaTH3ays BEICTYAeT (HOpMO I0pUINUECKOTO BO3/ICH-
CTBUS TIO3UTUBHOTO TpaBa (3aKOHOIATENbCTBA — CUCTEMBI IIPABUJI MOBEECHHMS, CKOH-
CTPYHMPOBAHHBIX M (WMJIHM) CaHKIMOHUPOBAHHBIX T'OCYIApCTBOM, OOECHEUEHHBIX €ro
MPUHYIUTENBHON CHJION M COCTAaBJISIOLIMX OHTOJIOTHYECKYI0 OCHOBY MPaBOTBOpUE-
CKOTO YpOBHS MPaBOBOM pealbHOCTH) Ha Co3HaHHUE U noBeaeHue uenoseka (Palekha,
2021:216). bnaronaps mpaBopeanu3aluu ooecrnedruBaeTcs JOMUHUPOBAHIE OPTaHU30-
BAaHHOCTH HaJl XaOTUYECKUMH U3MEHEHUSIMU, XOTSl IIEHHOCTHOE OTHOIIEHHE K JeTeEp-
MUHAIUHM CTATUYHOTO WJIM TMHAMUYHOTO (haKTopa OTMpeIessieTcsi He TOJIBKO rocyaap-
CTBOM, HO M OCOOCHHOCTSIMH IIPaBOBOM KYJNBTYphL. Tak, B CTpaHaX KOHTHHEHTAJILHOMN
EBpomnbl OCHOBHOE BHUMaHHME YJIENSIETCS MaTepUAIbHBIM AacleKTaM pealu3aluu
IOPUAMYECKAX HOPM, B TO BpeMs Kak JUIs aHIVIO-aMEPUKAHCKOIO THIIA IPABOBOTO
peryIMpoBaHHs XapaKTEPEeH MPUOPUTET MpPOLECCyaabHbIX MpaBuil. OJHAKO HE3aBH-
CHUMO OT JIETEPMHHALIMN MaTEPHUAIbHBIX U MPOLECCYAIbHBIX MPaBUJI B HALIMOHAIBHOM
MIPaBOBOH peajJbHOCTH, UMEHHO B IIPOLIECCE TPABOPEATU3alNY TPOUCXOANUT IOPUIU3a-
1us IeHCTBUIM MHAMBHUIA U €r0 TpaHchopmalys U3 COLUAILHOTO CyOBheKTa B CyObeKTa
npasa (Supiot, 2007:75—77).

XoTs paBopeau3aliys 3aKII04aeTcs, MPexae BCEro, B IpaBOMEPHON JesTeb-
HOCTH, TEM HE MEHEe, CBSI3b C MPOTUBONPABHBIMU JIETHUSIMHU ITPOCIEKUBAETCS JOCTaA-
TOYHO 4eTKO. Besb caM (akT mpoTHBONpaBHOTO MOBEIEHU BIEUeT 3a cO00i peannsa-
LU0 HOPM OXPaHUTEIBHOTO MOPSAIKA, a TaKKe KOMIUIEKCAa HOPM IPOLELYPHOTO
1 TIPOLIECCYAIBHOTO XapakTepa.
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KitoueBbIM BOTIPOCOM OHTOJIOTHH TPABOpPEATH3AIMH SIBISIOTCS €€ KaHajbl, a
MMEHHO SBJISIETCS JIM TPABOOTHOIICHHE €IWHCTBEHHBIM TakuM KaHanom (Leist,
1981:13—14) nu ke mpaBopeaan3aiys BO3MOKHA M BHE ITPaBOOTHOIICHMH. B nure-
patype MOXHO BCTPETHTh HEOJHO3HAYHBIE TOAXOBI K PEUICHUIO JAHHOTO BOMPOCA.
Tak, oTMeUaoch, YTO KaHAIOM PEATH3aLUU MOXET CIYKUTh MOPaJIbHO-TIOTUTHYE-
CKoe Bo3zeilicTBUe Ha co3HaHue moaen (Bratus & Samoshchenko (eds.), 1966:254).
Kpome Toro, mpaBopeanu3zanus BHE TPaBOOTHOIICHUI BO3MOYKHA B TOM ClIy4ae, KOraa
OCYIIECTBIISIOTCS 00LIeperyIsITHBHBIE, A0COMIOTHBIE CYOBEKTUBHBIE MpaBa U 00s3aH-
HOCTH, MpaBOBBIE 3ampeThl U mpaBoBoii ctaryc (Petrov & Yavich, 1974:303—304;
Matuzov, 1976:69—99). Camoperymsiys, KoTopas KacaeTcsl MPaBOBBIX JISSHUN TIpa-
BOMEPHOTO TMOPAJIKA, KOTJAa PeUb HIET O Pealin3allii HEKOTOPHIX KOHCTUTYIIMOHHBIX
paB ¥ CBOOO/I, TPU 3TOM, TAKUM 00pa3zoMm, He TpeOyeT BOSHUKHOBEHHS IPABOOTHOIIIE-
Huii (Lazarev, 1972:10). Tem He MeHee, B KaueCTBE BbIXOa U3 TAKOH CUTYaI[MH MOKHO
paccMaTpuBaTh BApHAHT C KOHCTPYHUPOBAHHWEM OOMIEPEryIATUBHBIX M OOIICOXpaHU-
TeIbHBIX MpaBooTHomeHuH (Bratko, 1979:50; Rybushkin, 1990:61), xoTopsle ipo4HO
BOIIUTH B 00OPOT OT€YECTBEHHON MTPAaBOBOI HAYKH.

Bo3HUKAIOT 1 BOIIPOCH! O TOM, IPOMCXOMT JIU IIPAaBOPEATH3AIHs B TOM CiIy4ae,
KOTI'Jla JIMIIO HE peau3yeT cBoe CyOBheKTUBHOE MpaBo. [1o-BUIMMOMY, B 3TOM cliydae
MBI UMEEM JIEJIO C TIOBEJCHUEM, KOTOPOE M0 BHEITHUM MIPU3HAKAM SBIIIETCS IOpUIYE-
cku Oe3paznuunbiM. [IpaBoBas orneHka AestHUsS Ipu 3ToM He aaercs. Cremayer coria-
CUTBCSI C TE€M, YTO MPaBO Ha HEHMCIOIH30BAHHE IMpaBa — KOHCTPYKIMS W3ITUIIHSIS
(Reshetov, 1989:9), Tak kak mocpeACTBOM Hee a0COMOTU3UPYETCS PETYIISITUBHAS POJIH
IpaBa, KOTOPOE BMEIINBAETCS BO BCE MPOIECCHI YEIOBEYECKOTO CYIIECTBOBAHUSI.

Taxoke B HAyUHBIX TPYAaX CTAaBUTCS BOIPOC O TOM, IIPOUCXOUT JIU peau3ariys
HOPM IIpaBa B TOM CJIydae, €CIIU 3arpeT (Ha MpuMepe yroJOBHO-IIPABOBOT0) coOIr01a-
etcsi? Ha aToT Bommpoc MokeT OBbITh aH Kak nmojoxutensHbiid (Khaikin, 1972:171), Tak
u orpunarensHbiil (Reshetov, 1989:11) orBersl. OnHako, TeM He MeHee, POPMUPOBaA-
HUE MOTHUBAIUH, IParMaTU4YE€CKHE PacueThl MO MOBOY BO3ZMOXKHBIX M3JIEPKEK U TO-
CJIEJICTBUI MMOBECHUS B CO3HAHUU YE€JIOBEKA MPUCYTCTBYIOT, YTO HE MOKET OBITh MOJI-
HOCTBIO OT/IETICHO OT MOHUMAaHUs TIPaBOpeaTn3alui B eHOMEHOIOTHIECKOM TUTaHE.

DTO CTaBUT Ha MOBECTKY JHS MCCIEI0BAHUE BOIIPOCA O COIEPIKaHNU KaTerOpun
MIPaBOBOT'O B3aMMOJICHCTBHSI M €T0 COOTHOIIIEHHUH C TIpaBooTHOIIEeHUEM. [IpaBoBoe B3a-
MMOJICHCTBHE MOXKET PACCMATPHUBATHCS KaK KaTETOPHs, TOCTATOYHO OM3Kasi M MOYTH
HE pazIMyuMas ¢ IPaBOOTHOLICHNEM, K TIPUMEPY, C YKa3aHHUEM Ha TO, YTO 3TO U €CTh
MPaBOOTHOIICHUE C peanu3anueil pasHoHampaBieHHBIX uHTepecoB (Reshetov,
1989:47) unm npocto untepecoB (Syrykh, 2014:125). C.}O. ®ununmnosa paccMaTpu-
BaeT MPaBOBOE B3aMMOJACHCTBHE B KOHTEKCTE MPABOBOTO U COIMAIBHOTO KOH(IUKTA
(Filippova, 2013:163—165). B.IO. [1anuenko omnpenensier mpaBoBOE B3aUMOJICHCTBHE
Kak BUJ ¥ (hOpMY COLIMATBHOTO B3aUMOEHCTBHSL, CIIOCOO OCYIIECTBICHHS OOIIECTBEH-
HBIX CBSI3€H Uepe3 B3auMHBIN 0OMEH CyObEKTOB FOPUINYECKH 3HAUUMOU AeITeIHHOCTH
U (UTM) ee pe3ysbTaTaMu, MOCPEACTBOM KOTOPOTO OCYIIECTBISETCS B3aMMHOE BIIHSI-
HUe CyOBEKTOB IIpaBa Ha CO3HAHUE U TTOBEIEHNUE (IeATEIBHOCTH) APYT APYyTa, HOCSIIUH
nHpopmarmonnslii xapaktep (Panchenko, 2015:40). MiMeHHO MHO3HUIUSA IOCICIHETO
MPeJCTaBIsIeTCs aBTOpaM JaHHOM cTaTby HamOoJiee aJeKBATHOM MPH HCCIEOBAHUT
MpaBOpeAN3aAIIH.
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OTnenbHBIA BOIPOC — KaK MPOUCXOAUT MpaBOpeaInu3aliis B TOM CiIydae, eCliu
peub HIET O 3allUTe 3aKOHHBIX MHTepecoB'. MaKT HAaTMYUs MaTepPUAILHOTO IPABOOT-
HOIICHHS B 3TOM CJIy4ae YCTaHABIMBAETCS TOJBKO CYJIOM PETPOCIEKTHBHO, B pEllie-
HUH, 110 UTOraM cyaeOHoro pasdouparenbctBa. K mpumepy, Koncrurynuonnsiii Cyn
P® yxkazan Ha HEIOMYCTUMOCTh OTPAHWYEHHS 3aKOHHOTO WHTEpeca MpeaCTaBUTENEH
CPEIICTB MAacCOBOW WH(GOpPMAIUU BBICKA3bIBATh MHEHHE TI0 TIOBOAY BO3MOYKHOTO
W30paHus KaHIUaTa Ha BEIOOPAX, HECMOTPS Ha 3alpeT aruTaliu.

C Hamieil TOUKH 3peHHs, ClelyeT UMETh BBHUJY, YTO MPABOOTHOLICHHE MOXKET
POKIaThbCs HE TOIBKO Ha 06a3e I0pUINYECKIUX HOPM, HO TaKXKE U TPABOBBIX MPUHITUIIOB,
KOTOpBIE UTPAIOT POJIb HE TOJIBKO M HE CTOJIBKO HEKUX UCXOIHBIX UJEH, HO U PU3BAHbI
BBHITIONHATH TPSAMYIO PETYJIATUBHYIO pOJib B TIpaBoBoM perymupoBanuu (Ershov,
2020b:246). OueBUHO, YTO MPABOBOW MPUHIIMI HE MPEIOIAraeT CTOJb K€ YeTKON
MIPaBOBOM OMpPEAENEHHOCTH, KaK IOpUANYecKass HOpMa, ¥ HE JaeT MPsIMOTO YKa3aHUs
Ha COOTBETCTBYIONIHE CyOBEKTHBHBIC MpaBa U o0s3anHocTH (Panchenko & Vlasenko,
2020:14—20). Tem He MeHee, B CHITy MIPHOPHUTETA TPUHITUTIOB KaK HAIIMOHAIBHOTO,
TaK ¥ MEXJIYHAPOIHOTO TIPaBa B IPABOBOM PETyJIUPOBAHUHN OHU JOJDKHBI PeaTu30BbI-
BaThcs Hanpsmyio. 1o ooy npamoro aeiicteus Koncturyun P®?, Bxmouaromeit
BECOMYIO JIOJIF0 MPABOBBIX NMPHUHIMIIOB, a TaKKe MPUMEHEHHS HOPM W MPHUHILIUIIOB
MEXIyHApOJHOTO IpaBa, CYLIECTBYIOT COOTBETCTBYIOIIME pazbsicHeHus [lnenyma
Bepxosuoro Cyma P®*. Bonpoc e 0 ToM, B 4eM JOIKHO COCTOATh COJIEpKAHUE IIpa-
BOOTHOIIICHHUS B 3TOM CJIy4ae, OCTAeTCsl OTKPBITHIM. TeM He MeHee, B TAKOW CUTyalluu
MPaBONIPUMEHUTENH B JIUIIE CyAa JaeT OUITHAIBHOE JIETaJTbHOE TOJTKOBAHUE COOTBET-
CTBYIOIIUM IPHUHIIUIIAM IIpaBa B CHCTEME C IopuUandecKuMU HopMamu (Wroblewski,
1992:11—19), koTOpBIC PA3BUBAIOT 3TH HPUHIIMIIBI, TEM CAMbIM OCYIIECTBIISAS WH/IH-
BHIyalbHOE Cy/IeOHOE peryJupOBaHUE W BBIPAOATHIBas MPEICTABICHUE O B3aUMHBIX
MpaBax U 0053aHHOCTSIX CYOBEKTOB B COJICP)KaHNHU TIPABOOTHOIICHHUS. BObIyI0 poiih
MIPU 3TOM UTPAET HE TOJBKO (popMa MHTEPIIPETAIINHN, HO M KOHCTPYUPYEMBIH MPU 3TOM
cmbica (Hess, 2015:66). B To e BpeMs BIIOJIHE BO3MOXHO, YTO 0O0Jiee IPpUEeMIIEMbBIM B
JTAHHOM cllydae OyJIeT UCIOJIb30BaHUE KaTerOpUu PaBOBOTO B3aUMOICHCTBUS.

BrlmensnoxkeHHoe TO3BOJISIET PACCMOTPETh MPABOPEATU3ALUI0 KaK CIIOKHO
OpPraHU30BaHHYIO COLMAIBHYIO CUCTEMY, CYIIIHOCTHIO KOTOPOU SIBJISIETCS MOAYNHEHHE

1 Cr. 2, Ppaxknanckuii mpoueccyanbubiil kogeke Poceuiickoit @enepamuu ot 14 Hosbps 2002 r. Ne 138-03
(pen. ot 30 nexabps 2021 r. Ne 473-03) // Cobpanue 3akoHOAaTenbCTBa Poccuiickoit denepanuu. 18 HOSOps
2002 r. Ne 46. Cr. 4532.

2 Tlocranosnenure Koncrurynuonnoro Cyzaa Poccuiickoit @enepanuu ot 30 oxtsa6ps 2003 1. Ne 15-I1 o nemy
0 TPOBEpPKE KOHCTUTYLIMOHHOCTH OTJEIBbHBIX TMonoxeHuit denepansHoro 3akoHa «O6 OCHOBHBIX TapaHTHIX
M30MpaTeNbHBIX TIpaB U IpaBa Ha ydyacTue B pedepeHayMe rpaxaan Poccuiickoit depepariim» B CBA3M € 3a-
MIPOCOM TpyYIIIB ey TaToB ['ocynapctBenHoit lymel u xxanodamu rpaxiaan C.A. byarmana, K.A. KatansHa u
K.C. PoxkoBa // Poccmiickas razeta. 31 oktsops 2003 r. ®enepanbHblii Beimyck Ne 3335,

3 Koncrurynus Poccuiickoii ®enepaiuu (IpUHATA BCEHAPOIHBIM TosiocoBanreM 12.12.1993 ¢ usmeHenusMu,
0100peHHBIMH B X0i¢ obIrepoccuiickoro romocoanus 01.07.2020) // OdurmaibHblii HHTEPHET-MOPTAT Mpa-
BOBO# mH(popMaruu. Pexxum foctyma: http:/ www.pravo.gov.ru (mata oopamenus: 03.03.2022).

4 IMocranosnenue Inenyma Bepxosnoro Cyaa P® ot 31 okra6ps 1995 r. Ne 8 «O HEKOTOPBIX BOIPOCAX MPH-
menenunst cynamu Koncruryuun Poccuniickoit Memepannn npu OCyIIeCTBICHUH NpaBocyaus» // Broinerens
Bepxosroro Cyna P®. 1996. Ne 2. C. 1; ITocranosnenue [Inenyma Bepxosroro Cyma P® ot 10.10.2003. Ne 5
(pen. ot 05.03.2013) «O mpuMeHEeHUH cynaMH OOIIeil FOPHCINKINN OOUICTIPH3HAHHBIX MPHHIUIIOB U HOPM
MEK/TyHapOIHOTO IIpaBa U MeXIyHapoAHBIX JoroBopoB Poccuiickoit ®eneparmy // bromterens Bepxosroro
Cyna P®. 2003. Ne 12.
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BOJIM CyOBEKTOB TPEOOBAHUSAM FOPHIMYECKHX HOPM B TIpOIECcCe MX JEATEIBHOCTH
u oOmeHuss B cepax, KOTOpble IMOJUIekKaT NPaBOBOMY Bo3aeHcTBHIO. [IpaBoBoe
MIPENHUCaHNE SBJISETCS PEATH30BAHHBIM JIMIIb TPH YCIOBHUH, YTO OHO BOIUIOIIEHO B
TNEUCTBUAX JIIOAEH. Pe3ynpTaToM 3TOro SIBISETCS MPAaBOMEPHBIA XapaKTep BO3HUKHO-
BEHUS M pean3alii CyObEeKTUBHBIX MPAaB M IOPHINYECKUX O0S3aHHOCTEH, KOTOpHIE
COIIPOBOKAAIOT MPOLECC PEANTNU3ALUN CKOHCTPYHPOBAHHOTO TOCYIaPCTBOM IPEATIHCa-
HUS U JOCTIDKCHHS Il TNpaBoBOTO perynupoBanus (Babaev & Baitin (eds.),
1987:223—224).

Kak cuctema mpaBopeanuzaiys BKIIOYAET YETHIPE JIEMEHTA: «IOpUANYEcKas
HOPMay, «CYyOBEKT TpaBay, «IeATeIbHOCTh CyOBEKTOB IIpaBa OTHOCUTENHEHO HCIIOTHE-
HUSI, UCTIONIb30BAHMS, COOTIOICHHUS, IPUMEHEHHSI FOPHIMYECKON HOPMBID», «Pe3yIbTaT
BOIUIOIICHHS IOPUIMYECKOM HOPMBI B KHM3HB». be3 OJHOrO M3 ITHX 3JIEMEHTOB
cuctemMa He OQyHKIHOHUpYyeT. OOmuM mpu3HaKoM (OpM TIPOSIBICHHUS CHCTEMBI
B JICUCTBUH — HCIIOJIHEHHUS, UCIIOIb30BaHUs, COOMIOACHNS, TPUMEHEHHS — SIBIISETCS
«MaTepUaTU3aIHs» 3aKPEIUICHHBIX B IOPHINYECKON HOPME MOJIOKEHUH KaK B )KH3HU
KOHKPETHOTO JIMIIA, TaK ¥ B ()YHKIMOHUPOBAHUH ITyOJIMYHON BIACTH, BEIb UMEHHO
nocjeIHe MHUIUUPOBAJICS BOTIPOC MPHHATHUS WA CAHKIIMOHUPOBAHHUS HOPMBI PajIH
yPETYJIMPOBaHUS ONpPEeNCHHBIX OOIECTBEHHBIX OTHOLICHUH. B nanbHeiimeM HeoO-
XOIUMOCTb WJIM JKENIATEIbHOCTh OCYILECTBICHHS ONPEETICHHOTO TOBEICHUS Oblia
MOJKpEIIeHa PSAIOM MEpOIPUSATHH, B Pe3ysibTaTe KOTOPHIX HOpMa U3 aOCTpaKIUH
IpeBpaIaeTcsi B TaKylo, KOTOpask peajbHO PEryJlupyeT, OXpaHseT W 00ecrneynBaeT
00I11€CTBEHHbIE OTHOILICHHUS.

bnaronaps peanuzanum opuandeckas HopMa «oobekTuBupyercs». Ilocne pop-
MYJHUPOBKH U 3aKPETUICHUS] HOPMBI B KOHKPETHOM HOPMaTHBHOM IIPaBOBOM aKTe, OJia-
rogaps (haKTHYECKOMY MOBEJICHHUIO CYOBEKTOB IpaBa OTHOCUTEIHHO UCIOIb30BaHUS,
WCTIOJNIHEHUSI, COOJIIOJICHUS WM TPHUMEHEHHS €€ TOJOXKECHUH, MPOUCXOTUT ee
«TIepexoa» OT a0CTPaKIMK K MaTepHaIH3all1, KOTOpask XapaKTepU3yeT CBS3b IIEPBOTO
KOMITOHEHTA CHCTEMBbI IIPaBOpeaIn3auu (I0pUANIECKONH HOPMBI) CO BTOPHIM (CYyOBEK-
TOM IpaBa).

IIpu sToM Ge3 cyOBEKTOB, KOTOpPbIe OyIyT BOILUIOIIATH IOPUIMUYECKYIO HOPMY B
’KM3HB, CUCTEMa MpaBOpeaIn3aliy Takxke He OyaeT GpyHKInoHupoBats. HecMoTps Ha
pa3Ho0Opa3ue IPUIMUECKUX HOPM, UX OOIIEH LEeNbIo SBISETCS yperyJIupoBaHue aes-
tenpbHOCTH cyOBekToB (Tamanaha, 2006:170—171). B a3Tom mposiBisieTcst CBS3b Tep-
BOTO U BTOPOTO 3JIEMEHTa CHUCTEMBI C TPETHbHM (JIEeATENbHOCThIO CYOBEKTa IpaBa).
IOpunndeckoit HOpMO¥ ycTaHABIMBAETCS ONPEICIICHHOE MOJIOKEHHUE, KOTOPOE MOKET
MMETh KaK UMIIEPAaTUBHYIO, TaK M JUCIO3UTUBHYIO HANpaBIeHHOCTh. Eciu nucmosu-
[IUs1 HOPMBI cHhOPMYITUPOBaHA UMIIEPATHBHO, (DOPMOH 1A TENFHOCTH CyObeKTa IpaBo-
peanuzaiyu (aapecaTa HOPMBI) SIBISETCS NMPEUMYIIECTBEHHO aKTHBHOE JeiiCTBHE B
(dbopMe HCIIONHEHUS WM TIacCHBHOE AeiicTBUe B dopme cobOmoaenus. Kak npasuio,
CTUMYJIMPOBAHUE PEaTH3aIlH TAKOH HOPMBI IIPOMCXOINT ITyTEM YCTaHOBJICHHS Hera-
TUBHOH caHKIH. ECiii nooskeHre HOpMbI OTHOCHTEINIFHO UX peau3anuil ChopMyIIH-
POBaHO JUCIIO3UTUBHO, NMPEUMYIIECTBEHHO OyIeT MMETh MECTO HCIOJIb30BaHHUE, a
TaK)Xe HCIOJHEHHE YCTAHOBJICHHBIX CTOPOHAMH OOS3aHHOCTEH, KOTOpble Bceraa
NpeIyCMaTpUBAIOT AKTUBHOE TIOBE/ICHHE.
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JlesaTenbHOCTh CyObEKTOB IpaBa OTHOCUTENILHO PEATU3allii COOTBETCTBYIOIIEH
IOpHIIHqCCKOﬁ HOPMBI MOXKET MPOABIATLCA B AKTHUBHBIX HeﬁCTBHHX HIJIINn 663}:[6171CTBPIH,
HO B LIEJIOM TPOSIBIICHHEM TaKOH JeATeNbHOCTH OyAeT oaHa u3 ¢popM mpaBopeann3a-
UM HMCIIOJHEHNE TOJ0KEHUI HOPMBI; MCIIOJIh30BAHUE MPEIOCTABICHHBIX HOPMOI
BO3MOXXHOCTEH (IIpaB); COOJFOIEHNE TIPEIMTUCAHINA FOPUINIECKUX HOPM (3ampeToB);
pUMEHEHUE MTOJIOKEHUH HOPM. YKa3aHHbIe JOPMBI peaTn3aliuy IpeACTaBIIOT Onpe-
JIeTICHHbBIE TOJCHCTEMBI CBSI3aHHBIX MEXAY c000il oTHomeHwid. Ho nesTenpHOCTH
cyObeKTa IpaBa He OCYIIECTBIISICTCS, KaK MPAaBUJIIO, PaJIH CaMoro (akTa JAesTeIIbHOCTH,
OHa HalpaBJieHa HA MOJYYCHUE OINPEIEIIEHHOrO KOHKPETHOTO Pe3yJbTaTa, KOTOPBIH
XapaKTepU3yeT CBS3b TPEX IMEPBBIX JJIEMEHTOB CHUCTEMBI C MOCICIHUM (PE3ysbTaT
BOILIOLICHHUS IOPUIMUECKON HOPMBI B KH3HBD).

Hanuuo BepTrkanbHas MOJENIb IPAaBOBOM KOMMYHUKALMU: FOPUANYECKAs HOPMA
BBICTYTIaeT MPaBOBOH MH(pOpManKei, KOTOPYI0 KOHCTPYHPYET aApPECaHT B MpoIecce
MIPaBOTBOPUYECTBA M TPAHCIUPYET €€ ajpecaTy (CyOBeKTy mpaBa) ¢ IeIbi0 CKOHCTPYH-
pOBaTh IIEHHOCTHBIE OPUEHTALMH CYyObEKTa Ha MCIIOJHEHNE, UCTIOJIb30BaHHE, COOIIIO-
JICHUE WM TPUMEHEHHUE IOPHINYECKUX HOPM, YTO JIOJDKHO TapaHTUPOBATh CYOBEKTY
HE TOJIBKO MIPaBOMEPHOE MOBEJCHUE, HO U 00ECTICUHTh €ro UIeHTH(UKAIUIO ¢ 00IIe-
crBoM. Kputepuem Takoii naCHTH(PHUKAIINN Ha TPAKTUKE JOJDKHA CTaTh JESITEIBHOCTD
CyObeKTa M0 WCIIOJIHEHHIO TIOJ0KEHUH HOPMBI; UCTIOIB30BaHUIO MPEJOCTABICHHBIX
HOPMOH BO3MOKHOCTEH (IIpaB); COOJIIOACHUIO MPEANUCAHUIN IOPUIMYECKOH HOPMBI
WM TPUMEHEHHUIO €€ MOJIOKeHUH. Pe3ynbTaToM 3Toi JesTensHOCTH (MPH YCIOBUU
BOBJICUCHHUA B HEC MAKCUMAJIbBHO BO3MO>XKHOI'O 4YHCJIa aI[peC&TOB) n 6YI[6T SABJIATBCA
00BEKTUBAINS CKOHCTPYHPOBAHHOM aJpecaHTOM MOJICIH MTPaBOBOM peanbHOCTH. [1pu
ATOM 4YeM MOJIeNb OyIeT Ooee JIETUTUMHOM, TeM O0JIbIe OYIeT B3aUMOCBSI3b MEXKITY
MIPaBOTBOPUYECKHUM M TIPABOPEATH3AMMOHHBIM YPOBHSAMH IIPaBOBOH pPEaJbHOCTH,
C OJIHOM CTOPOHBI, M IPABOIIOBEICHYECKUM YPOBHEM — C JIPYTOA.

Hcxons u3 Mecta mpaBopeann3alnuy B CTPyKTYpe MPaBOBOI peabHOCTH, MOXKHO
BBIJICTIUTH CIIETYIOIINE €€ OHTOJIOTHYECKHE IPU3HAKHU: 1) IPaBOMEPHOCTD JEATEIbHO-
CTH cyOBeKTa (COOTBETCTBUE JCHCTBUII CyObEKTa MPEMHCAHUSIM IOPUIMIECKIX HOPM,
MOCKOJIBKY HEMpPaBOMEpHbIE JICHCTBUS, COBEpIICHUE MPABOHAPYLICHUSI HE MOTYT
CUNTAThCs MpaBopeanu3alyeit); 2) counaibHas MOJIE3HOCTh JIEATEILHOCTH CyOBeKTa
(B ee NOHMMAHUHM aJPECaHTOM) Kak IeJIb IpaBopeanu3aluy (HarpaBJIeHHOCTb
NeHCTBHI CyObEKTa Ha YJOBIETBOPEHUE WHTEPECOB YEJIOBEKA, TPYIIIHI, OOIIECTBA);
3) mpouenypHBId XapakTep ACSITeNbHOCTH CyOBhekTa (yperyJIrupoBaHHOCTh IpoIecca
NeSTEILHOCTH CYOBEKTOB IpaBa IOPUIAMYECKAMH HOpMaMmu); 4) BOJEBOW XapakTep
NeSITeNbHOCTH CyObekTa (OCO3HaHHE CyOBEeKTOM Kak CaMHX JACHCTBHM, TaK H
WX TIOCJIEACTBUN; HEOOXOAUMOCTh CYIIECTBOBAHMS OIPEICICHHOTO OaaHca MEeXIy
CyObEKTUBHBIMU HHTEPECAMU KOHKPETHOTO JIMIA U IOPUAMYECKHMU HOPMaMH);
5) obecneyeHHOCTh NMPUHYIUTENBHON CHIION rocygapcTBa mpoliecca M pe3yibTaTa
MpaBoOpeaIU3aIUH.

DeHOMEHOJOTHYEeCKUI aACTeKT MPaBopean3aluu

Kak m3BecTHO, CyTh (PEHOMEHOIOTHYCCKON METOJIOJOTHH BO MHOTOM MOJXKET
OBITH CBEllEHA K MCCIIEeIOBaHUIO ()eHOMEHa CO3HAHMS YeJIOBEKa, MIOCKOJIBbKY BCE JIeH-
CTBUS MOCJIETHETO KAK B U/I€aJIbHOM IJIaHE, B BUAE MBICIUTENIbHBIX KOHCTPYKIUMN, TaK
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" B p€aJlIbHOM OTO6pa)KCHI/II/I, KaK HCIIOCPECACTBCHHBIC ACAHNA, B KOHCYHOM CUCTE MO-
TYT HHTEPIIPETUPOBATHCA KaK MPOAYKT co3HaHus. [loaToMy mccnenoBanue mpaBopea-
JU3aIMH, C HAIIeH TOYKH 3PEHHsI, HE MOXKET OrpPaHHYUBATHCS JIUIIH YPOBHEM BHEIITHE
BBIpQ)KEHHBIX aKTOB-AesAHUI. KOHKpeTHOe mpaBoBOE JIESTHIE YEIOBEKa €CTh PE3yIbTaT
MOHUMaHHS UM COOTBETCTBYIOIIEH IOPUINUECKON CUTYAINH, CBOCH BKIIOUEHHOCTH B
MpoIIecC MPAaBOBOTO PETYIMPOBAHHS, BEIOOpAa BAPHAHTOB MOBEACHUS B KOHKPETHBIX
ycloBHsixX. B 9TOM 1muiaHe ocyIiecTBiIsieMblil CyObEKTOM MPABOBOW aKT — 3TO B CBOEM
poJe «BepiIrHa aicOepra», KOTopas JIEKHUT Ha TOBEPXHOCTH, HO TIOPOil HE OTpakaeT
BCEH CI0KHOCTH TIPAaBOPEATU3AIIHH.

[IpaBopeanuzamnus — 3T0, MPEXK/IE BCETO, MPOIECC BOTUIOMICHHUS B TPABOBOH pe-
QIBHOCTH CKOHCTPYHUPOBAHHOM MPABOTBOPIIEM MOJETH CYIIECTBOBAaHUS M (PYHKIIHO-
HHUPOBAHUA TCX WU HHBIX O6HICCTBCHHI>IX 0THOHICHHI>1, 3aKpCIUVICHHOI'O B IOpUAUYC-
CKOW HOpME OIIPEEIIEHHOT0 KEIaeMOro a[peCaHTOM IPaBOBOH KOMMYHHKAIIUHU CIie-
Hapus MPABOBOU JIEATEIHLHOCTH CYOBEKTOB MpaBa (aapecaToB MPaBOBOW KOMMYHHUKa-
[IUH), IPETBOPEHHE B KU3HH KOTOPOTO CTAHOBUTCSI BO3MOXKHBIM B pe3yJIbTaTe aKTHUB-
HBIX WJIN TIACCHBHBIX, CO3HATENBHBIX, JOOPOBOJIBHBIX ACUCTBHH aapecaTa HOPMBEI,
Pe3yIbTaTOM KOTOPOH SIBIISIETCS MTOJIOKHUTEIBHBIN [T 4eIOBEeKa, 00IIECTBA U TOCyIap-
ctBa 3¢ ¢ext. OObeKTHBAIMEH 3TOr0 Mpolecca SBISIETCS COBOKYMHOCTh WHAMBHILY-
QJIBHBIX TPABOBBIX aKTOB, KOHCTPYUPYEMBIX CyObEKTaMU MpaBa MpH TpaHchopMarmu
IOPUAMYECKUX HOPM B TIpakTHYecKue nercTBus. Ocoboe MecTo mpu 3ToM OyIyT 3aHU-
MaThb Cy,ZIe6HBIC MMOCTAHOBJICHHA, KOTOPHIE B KOHCYHOM UTOI'C MOT'YyT O6peTaTB HOpMa-
THUBHBIN XapakTep, pacpoCTPaHssICh HAa BCE BOSMOXKHBIE CITydad MpaBOpeaTn3aliy B
Oyaymem. B wacTHOCTH, IMEHHO TaKHM XapakTepoM 00JanatoT nmocraHosaeHus Kon-
ctutyrmonHoro Cyna PO (ct. 79 ®K3 «O Koncrurymonsom Cyne P®)°. Vuactpys
B IIpaBOpeaNIN3alliy, YKa3aHHbIH OpraH OJJHOBPEMEHHO 10 (aKTy BBIABISET TOT Bapu-
aHT MMOHUMAaHUS IOPUIUYECKON HOPMBI, KOTOPBI BIOCIEACTBHU CIIYKUT 00s3aTeIb-
HBIM OPHEHTHPOM ISl BCeX anpecaToB. IIpu 3ToM, K mpuMepy, MOXKET KOPPEKTHUPO-
BaThCs CIIOKUBILIEECS CyZeOHOE TOJIKOBaHUE, KOTOPOE CTAHOBUTCS MPEMATCTBUEM IS
peanu3alMy MpaBa HAa KOMIICHCALMIO IO HWTOTaM HAapYyIIECHHs Pa3yMHBIX CPOKOB
cynonpousoacTsa’,

IIpaBopeanu3amus, Kak AeATEIHFHOCTD, IO HAIIEMY MHEHHIO, HE MOXKET TPAKTO-
BaThCsd UCKIIOYHUTCIIBHO B ITIOZUTHUBUCTCKOM OYXEC KaK aKThl BHCIIHCTO ITIOBCACHUA 4YC-
noBeka. [1o3BoauM cebe He cornacuThes ¢ (hOpPMYIHPOBKOM, COrIacHO KOTOPOIi mpa-
BOBasl JICSITEIBHOCTh OCYIIECTBISIETCSl CyOBEKTAMH TOJBKO KaK HOCHTENSIMU CYyOBEK-
TUBHBIX TIPaB U IOPUIUYECKUX OOSI3aHHOCTEH B LIENSIX yIOBICTBOPCHUS WHTEPECOB,
YTO MPU3HAETCS OOIIECTBOM CIPABEIIMBBIM U Ja€T BO3MOKHOCTh PUHSTH PEIICHUE

5> MeepabHbIA KOHCTUTYIMOHHBIA 3aKk0H 0T 21.07.1994 Ne 1-OK3 «O Koncrurynuonnom Cyze Poccuiickoit
Oenepanuny» (pen. ot 01.07.2021 Ne 2-OK3) // Cobpanue 3akoHonarensctBa Poccuiickoit ®eneparmu. 1994.
Ne 13. Ct. 1447.

¢ Tloctranosnenue Koncruryunonnoro Cyna Poccuiickoii ®enepauuu ot 13 susaps 2022 1. Ne 2-I1 no meny
0 TpOBepKe KOHCTUTYLIMOHHOCTH YacTH 7 ctathu 3 PenepanbHoro 3akoHa «O KOMIEHCAIMU 3a HapyIIeHHE
IIpaBa Ha CyJOTPOM3BOJICTBO B PA3yMHBIH CPOK MITH TIPaBa Ha HCHOIHEHHE CyJe0HOr0 aKTa B Pa3yMHBIH CPOK»
u dactd 5 crareu 250 Komekca aaMuHHCTpaTHBHOTO cymonpou3BoAcTBa Poccuiickoit dexepanun B CBI3U
¢ xkanoboit rpaxxmannna C.A.®dwmmnmoBa // Poccuiickas razera — denepanbublii Boimyck Ne 15 (8663).
25 sauBaps 2022 r.
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1 BBI3BATh IOPUAMYECKH 3HAUUMEIE nTocnencTBus (Shagieva, 2008:15). JIro0oii akT 1mo-
BEICHUSA, C TOYKH 3peHUS (PECHOMEHOJIOTHMYECKOH METOJOJIOTHHU, SCTh H3HAYaJIbHO
ompezeleHHas MBICIUTEIbHAS MOJENb ero JSHCTBHUI, KOTopas 00yCIIOBIEHA Maccoit
(akTopoB. B CBsA3M ¢ 3TUM IpaBoBas JAEATECIBHOCTh MOXKET IIPEIAIICCTBOBATh CUTYa-
LM, B KOTOPOH CYOBEKT MPEACTACT YK€ KaK HOCUTEIb IIpaB U 0053aHHOCTEH (TO €CTh
OCYIIIECTBIATHCS JI0 IIPaBOOTHOIIEHHUS ). KpoMe Toro, FopuandyecKy 3HaUMMBbIC ITOCTIET-
CTBMS MOTYT M HE HACTYIIUTh — B TOM CJIydae, €CJIM B X0JI¢ IIpaBOPCaIN3ali CYObEKT
OTKa3bIBAE€TCH OT paHee HAMEUCHHOIO IIIaHa JEHCTBUM U, K IPUMEPY, BEIOMPAET IyTh
[0 peaju3alliy HEMPaBOBLIX CPEACTB YIOBIETBOPEHUS CBOUX MHTEpecoB. [IpuueM y
HAC HET OCHOBAHMM HE CUMTATh TAKOE B3aHMOCIHCTBUE MPABOBELIM, ITOCKOJBKY OHO
XOTs OBl YaCTUYHO OBLIO WM JETEPMUHUPOBAHO UMEHHO IIPABOBLIM PETYIHPOBAHUEM,
WU Ha HAYaJbHBIX dTallaX MMEIO IPaBOBYIO (hOpMY, IOTEPSAB €€ BIIOCICACTBHUH.

IMoguepkHeM, YTO pEIIEHHE BOMPOCAa O TOM, HACKOJIBKO IMPaBOPEaIU3aIIUIO
MOXKHO PacCMaTpUBaTh B KAYSCTBE MPABOBOI0O SBJICHUS, 3aBUCUT OT ITOJIOKEHHOH B OC-
HOBY UCCJICIOBAaHHS KOHIICIIIIUN IIPaBOMOHNMAaHKs. Kak MbI OTMETHIIH BBIIIIC, HOpMa-
THBUCTCKUN KOHTEKCT B UCCJICTOBAHUH HE JACT BO3MOYKHOCTH BBIITH 32 YCTOSBIIYIOCS
CXeMy MPaBOOTHOIICHHUS M, B TOM YHCIIE, peaIu3alii CYObEKTUBHBIX IIPaB ¢ FOPHIN-
YECKHMHM 0053aHHOCTSIMH. VHTEerpaTHBHOE K€ TOHMMAaHHUE MpaBa CIIOCOOHO IIPEOI0-
JIETh Y3KOHOPMATHBHCTCKUE TPaKTOBKU. OCOOCHHO 3TO MPOSBISCTCA B MpoOieMe
TaK Ha3bIBAEMOI'0 COIMAIBLHOro, HedopManbHOro, HemucaHoro mpasa (Bocharov,
2012:32), xoTopoe B psae KOHIICIIMNA pacCMaTpUBAEeTCs B KauyeCTBE HEIpaBa, Kak
colyanbHble, HenpaBoBkie HOpMBI (Ershov, 2013:24). TeMm He McHEe, aBTOPUTETHOCTD
M IPUMEHMMOCTh TaKOr'0 POJa HOPM MOKET IPEBOCXOIUTH COOTBETCTBYIOIINE MOKA-
3aTeIM B OTHOILICHMH HOPM IIpaBa. B ompeneiacHHbIX CyOKyIbTypax oOpalleHue K Ta-
KHUM HOpMaM HacTOJIEKO OYEBHIHO, YTO HE 3aMeYaTh ITOTO HEBO3MOXKHO. OIHAKO IS
Poccun nonsTHe nmpaBopean3anii CBI3aHO0, IPEXKIE BCETO, C OCYIIESCTBICHUEM HOPM
MMEHHO TIO3UTHUBHOTO TIpaBa. Peanmmzarus e CONMAILHOTO MpaBa XapakTepHa s
MPaBONOBEACHUYECKOTO YPOBHS MIPABOBOU PEATBHOCTH.

Kpome Toro, cyimecTByeT HECKOIBKO CPE30B IIPAaBOBOM PEaIbHOCTH, KOTOPHIC
HAIPSAMYIO CBA3aHBI C COIEePKAHUEM IIPABOOTHOIICHHUS U IIpaBopeanu3anueii. OHu Mo-
T'yT OBITh OTHECEHBI, C HAILIEH TOYKU 3PEHHSI, K KATETOPHH IIPABOBOT0 B3aMMOICHCTBHS.
B mepBylo oudepenb, UMEETCS BBHIY YPOBEHb ApXCTHUIUYECKUX MPEACTABICHHI O
IpaBe U €ro CoAep KaHuH. Y BCEX WICHOB OOINECTBA, MPOIIEIIINX MPOIECC COLUAIH-
3allii, TaK WId WHA4Ye MPHCYTCTBYIOT MepeJaBaeMble M3 IOKOJIEHHS B IOKOJICHUE
MPESACTABIICHUS O MPaBe, BOBMOKHBIX IMyTSIX BCTYIUICHHS B IPABOOTHOIICHUS, O CBOMX
poyisx B HUX | T.1. Hanpumep, HeBepue B 3 (EKTHBHOCTh IIPABOOXPAHUTEIBHBIX Op-
TaHOB PEIIUTH TY WM UHYIO IPOOJIEMY MOXKET HOCUTh CTOJb CHJIbHBIN apXCeTHITHYC-
CKHH XapaKTep, YTO CIIOCOOHO MOOYIUTh CYOBEKTOB YKIOHATHCSA OT BCTYIUICHHS B Ipa-
BOOTHOIIICHNE, 3aHUMAsCh ITOMCKOM PEIICHHS BO3HHKIICH NMPOOJIEeMBI B HEIPABOBOM
chepe. B cBo10 ouepep, Takoe MOIOKEHHE BEIICH MOKET HOBJICYh 32 COOOM HETaTHB-
HBIE JJTA 00IIeCTBa MOCEACTBHISA, & UMEHHO POCT MPECTYITHOCTH, YTO OBIJIO OCOOCHHO
xapakTepHo 1 90-X ToI0B mponnioro Beka. To ecTh HenpaBoBasi B CYIIHOCTH MOIETH
pelIeHrsT IOPUANYECKOT0 KOH(MIMKTA MOXET MPHUBECTH KO BIIOJHE OCA3a€MbIM
HETaTHBHLIM IIPABOBBIM IOCIICICTBHUIM.

ApXETHIIMYECKHUI CETMEHT B IIPaBOpealn3allii TAKKEe MOXKET HOCUTh HpPallo-
HaJLHOE HAMOJIHEHUE: JIEJIO B TOM, YTO KOHKPETHAS TIPABOBask CUTYaIlUs BCErja HOCUT
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4epThl MHAWBUIYaIbHOTO, HEMTOBTOPHMOI'O Xapakrepa. B mpaBoBoil CUTyaIluu 0JTHUM
U3 CIIOKHEHIINX SBJISCTCS BOMPOC O MOTHUBAIMK K TOMY WJIH WHOMY TOBEICHHIO.
MortuBanus MOXeT ObITh YHUCTO MPABOBOM, KOTJAa Peub UACT 00 OCMBICIICHUH HOPM
[IpaBa ¥ B3aMMHBIX 03KHIaHHIX, KOTOPbIE BO3HUKAIOT Y CTOPOH IIPABOBOT'0O B3aUMOIEH-
ctBus. Ho oHa Takke MOXKET OBITh U HEIIPABOBOM, IIOPOM YMOLMOHATIBEHOMN, CHIOMHMHYT-
HOIi, CUTyaTHBHOI, OOYCIOBIIEHHON KOHKPETHBIMU OOCTOSTENBCTBAMH, B KOTOPBIX
OUYTHIINCH CYOBEKTHI HMEHHO B JaHHBIN MOMEHT. 3€Ch TOKE MOXKET HOIYyYUThCS Ta-
KHM 00pa3oM, 4TO HEMpaBOBbIC OOCTOSATEILCTBA BIEKYT 3a COOOM BIOJIHE MPABOBBIC
mocnenctsus. [Ipu 9TOM, 4TO OMACHO, BIOJHE JOIYCTUMEI HETATUBHBIE PE3YIbTAThI
MOTHBALIMOHHOTO BeIOOpa. Takoro poja JeWCTBHS U COOBITHS OCOOCHHO SIPKO MOTYT
MPOSIBUTHCS MIPH COBEPIICHUU MPECTYIUICHHH, TPH BO3MOXKHON OIMACHOCTH 3aJepika-
HUSl, €CJIH TTOSBUIIMCH CBHJICTEIIN, CIIOCOOHBIC OITO3HAThH NMPECTYITHUKA, YTEPSHBI ITyTH
0TXO0a H IIp.

OcoOBIif CerMEHT CoAep KaHus MpaBOpealM3alid MOTYT COCTABJIATh TAKXKE U
HEKHE palioHalIbHEIC pacueThl CyObekTOB. CyOBeKT BHIOMPAET HanOOIee ONTHMAh-
HBIC CIIOCOOBI YIOBJACTBOPECHHS CBOUX HMHTEPECOB, IMPOCUYUTHIBAS MaTepHaIbHBIC, Op-
raHU3alHOHHbIC, MOPAJIBHBIC U MPOYHE U3ACPXKKH, U IO Pe3yJbTaTaM TaKoIro HCCIe-
JIOBaHUS IPUHUMACT PEIICHUE O IEIeCO00pa3sHOCTH UIH HEIeIecO00pa3HOCTH BCTYII-
JICHHsS B MPaBOOTHOIICHHUE. bojee TOro, M3BECTHO, YTO B OMPEACICHHBIX CITyJasx
BBIOOP MOXET OBITh ClIEJIaH B MOJIb3y HEMPABOBBIX U JaKe MPOTUBONPABHBIX MyTEH U
CPE/CTB YJIOBJICTBOPECHUSI COOCTBEHHBIX HHTEPECOB.

Hcxons u3 cnenuduku pedIieKCHH MpaBopeain3alid B CO3HAHWU YeIOBEKa,
(heHOMEHOJIOTMYECKH 3Ta TPaBoBas KaTeropus o0iamaet psjaoMm uepT: (1) HopMaTUB-
HOCTb, CBSI3aHHAs C TEM, UTO MpaBOpean3alis OCHOBaHA Ha BOIUIOIIECHUHU B KH3Hb
CyOBEKTOM YCTaHOBJICHHBIX 3aKOHOJATEJIEM HOPUIMYECKUX HOPM B TPEANMCAHHOM
dhopme; (2) ICUXOJIOrHYHOCTD, 00YCIIOBIICHHAS CO3HATEIBHON JNEATEIbHOCTBIO CYOh-
eKTa IMpaBOpealn3alliy, BKJIIOYAIONICH BOJEBOH U HHTEUIEKTYalbHBINA ACIEKTHI;
(3) UIEOTOTHYHOCTD, OMpeACIstoNnas IeHCTBUS CyObEKTa MpaBopealn3alii B Mpo-
IIECCE OCYIIECTBIICHUSI HOPM IO MMPETBOPSHHIO B KU3HB COLUATBHO-TIOJC3HBIX U (TN )
JOIYCTUMEIX IIeNIel, IIPeayCMOTPEHHEIX 3aKOHOAaTeIeM IIPH (hOPMHUPOBAHUN HOPMEIL,
(4) aKCHOJIOTUYHOCTh, BBITEKAIOIIAS M3 ICHHOCTHOI'O ITOHUMAHHUS IOPUINYCCKOM
HOPMBI M OIPEISIAIONIas, 4To ASHCTBUA CyOBbeKTa B MPOIECCe MpaBOpealn3alyy 3a-
BHCAT OT CTCIICHH BOCIPHATHSI HOPMBI B KaUe€CTBE HHCTPYMEHTA CO3JaHUA U MOIACP-
JKaHUs IIPABOMOPSAIKA U PEKUMA 3aKOHHOCTH, 00eCIeueH s 0€30IMaCHOCTH IpakaaH,
rapaHra mnpaB U CBOOOJ ueaoBeKa; (5) IMHAMUYHOCTH, BEIPAKAIOIIASICI B TOM, YTO
JEATEILHOCTh CYOBEKTa B IIPOIIecce MpaBOpeaIn3alii SIBISCTCS HE OJJHOMOMCHTHBIM
aKTOM, a TIOCTOSIHHBIMU (PETyISpPHBIMU) ICHCTBHIMH, HAITPaBICHHBIMH Ha BOILIOIIC-
HUE B KM3Hb MPEANUCAaHNN 3aKOHOJATCIBCTBA U (MIJIM) HHBIX CUCTEM IIPABHII MOBEJIC-
HUS B LEIAX MOIACPKAHUS MPaBONOPAIKAa U OCCKOH(MIMKTHOTO COCYIICCTBOBAHUS B
conuagbHOMU Tpyrmie (00mecTBe) U CIIOCOOHBIMU K TpaHC(HOPMAITMH B COOTBETCTBUH C
M3MEHEHUSMU OOIECTBEHHBIX OTHOIIIEHMIHA.

AKCHOJIOTHYECKH ACTIEKT NPaBopean3anun

XOTs poIb IPABOBBIX IIEHHOCTEH B MPAaBOBOM BO3JIEHCTBHH omnpenaensercs (hop-
ManbHO (Omarogapst X BepOain3anyy B MO3UTHBHOM TPaBe), COOTBETCTBUE TTO3UTUB-
HOW CHCTEMBI IICHHOCTEH, C(HOPMHUPOBAHHBIX B TPABOTBOPYECTBE W OOBIICHHBIX
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IIEHHOCTEH, XapaKTePHBIX IJIs IPABOBOTO IMMOBEICHUS, X B3aNMOJICHCTBHE B IIPOIIECCe
IpaBopcain3aliui MOXKCT O6eCHqu/ITI> JICTUTUMAIINKO 3aKOHOAATCJIbCTBA U ITOBBIIIIC-
HHE 3(P(HEKTUBHOCTH OOIIETo MPaBOBOTO peryinpoBaHus. [Ipu 3ToM cTeneHs rapmo-
HU3ALMK TPAaBOBOM PEaJIbHOCTH MPSIMO MPOIMOPIMOHATIBHO OIMOCPEI0BaHa YPOBHEM
JEMOKPaTHYHOCTH o0IecTBa U rocyaapctsa (Sandro, 2021:50—54), 4To B CBOIO OYe-
pean OImpeneIseT XapakTep IPaBoBOM KOMMYHHKAKK. UeM BEIIIE CTEIEHL JEMOKpa-
THYHOCTH, TEM OOJIBIIIE IPOLIEHT TOPU3OHTAIBHOM PABOBOI KOMMYHHMKAI[UH, TEM 3Ha-
YUTEJIbHEe BO3JCHCTBHE HE(POPMAIBHBIX HOPM M IIEHHOCTEH Ha 3aKOHOJATEIIbCTBO.
DT0 HE TONBKO MOBHIIIAET JCTHTUMHOCTD U 3P (HEKTHBHOCTH TO3UTUBHOIO IIpaBa, HO U
CBHJETEILCTBYET O TOM, UTO IMPaBOPEANIH3aIisi OJHOBPEMEHHO BEICTYIAEeT KaK pealiu-
3aIisl HOPM MO3UTHUBHOTO IMPaBa M KOHBEHIMOHAIBHBIA Pe3yabTaT TOPHU30HTAIBHOM
MIPaBOBOI KOMMYHHKAI[UHU, IIPH KOTOPOH CYOBEKT MpaBa OJHOBPEMEHHO BHICTYIIAeT
Kak ajgpecaT U aapecanT. Peub HIeT He TOJbKO O BO3MOKHOCTH MHINBHIA Y4aCTBOBATh
B IIPOILIECCE IIPAaBOTBOPYECTBA B (popMe pedepeHayMa Uil OHIaiH 00CYKIEHUS 3aK0-
HOITPOEKTOB, HO ¥ B COBEPIICHUH MPABOBBIX JICHCTBUI, OCHOBAHHBIX HA IICHHOCTHBIX
OpHEHTAIHUIX HeO(OHIIMATLHOTO XapaKkTepa, HO B CHIIY UX COOTBETCTBHS IOPHANUCCKIM
HOpMam, BEICTYMAIOIINX KaK Iopuandeckue ¢pakTel. OIHAKO AT TOTO YTOOBI ACHCTBHUS
YeJIOBeKa SBJISIMCH MPAaBOMEPHBIMH B TIOHMMAaHUH TOCYJApCTBa M OBLIN MPHU3HAHBI
HpaBOpeaﬂH?:aIlHefI, OHH JOJIKHBI COOTBETCTBOBATH ICHHOCTHBIM OPHUCHTAIUAM, 3aJ10-
KCHHBIM B 3aKOHOAATCIILCTBE, 1 HC BBIXOJUTH 34 IPCACIIbI CKOHCTI)YI/IpOBaHHOI‘O TrocC-
yaapcTBOM MpaBoBoro maccua (Schauer, 2015:98—100).

AKCHOJIOTHUECKHU MTPaBOpealIn3alins MPEICTaBIsACT COOOH IBUKEHHE TPABOBBIX
HCHHOCTeﬁ OT UX MCHTAJIBHOI'O OCO3HAHUA K BOIJIOIIICHUIO B TEX BO3MOKHBIX MOACIAX
[IPABOBLIX B3aUMOJEHCTBHUI, KOTOPbIE KOHCTPYUPYIOTCS CYOBEKTaMU U 3aTEM, IIYCTh
M YaCTHYHO, OTPAKAIOTCSA HEMOCPEJCTBEHHO B IPABOBBIX OTHOIICHHSX. BONbBIIyIO
POJIb IIPH 3TOM UIPAIOT OCOOEHHOCTH A3BIKOBOI0 BHIPAXKEHUS IIPABOBBIX KOHCTPYKIIHIA,
OTIPEICTISIONINE IICHHOCTHOE COJIepyKaHne KOMMYHHUKATUBHBIX akToB (Wagner, Werner
& Cao, 2007:65—182).

B mporiecce nmpaBooOpa3oBaHus TOCYAapCTBO HE TOJIBKO aKKyMYJIUpPYET 00IIe-
ColMalbHBIe (MOpalbHbIe, 3THYECKHE, MOIUTHUYECKHE) HOPMATHBBI (OCYIIECTBIAET
MIPaBOCAHKIMOHUPOBAHHUE), HO M KOHCTPYHPYET HOBBIE IIPABOBBIC LIEHHOCTH, BO3EH-
CTBYS Ha CO3HAHME U MOBCACHHE JNIOACH, «HABI3LIBAsI» UM OIpeAelICHHbIC 00pa3Ibl
MOBEJCHUSA, KOTOphIC, M0 MHEHHUIO Pe(hEepPEHTHBHIX T'PYII, B HAMOONIBIIEH CTEIIECHU
MO3BOJIAIOT PEalM30BaTh TOCYJAPCTBEHHBIC M OOIIECOLUAIbHbIE HHTEPECHl (OCY-
MISCTBJISAET MPAaBOTBOPUECTBO). BechMa IpKUM MPUMEpPOM MOTYT CIIYKHUTh H3MEHEHUS,
BHECEHHBIE B YTOJI0BHEIN Kofekc PD, kacaromuecss OTBETCTBEHHOCTH 38 OCKOPOJIEHHE
qyBCTB BepyloIHX . TeM caMbIM TOCyIapcTBO MONYyYaeT BO3MOXKHOCTH HE TOIBKO
YCTaHaBIMBATh IIPABOBBIC OPUEHTUPHI, HO M CKOHCTPYHPOBATh CyObEKTa IpaBa, ypo-
BEHb MPABOCO3HAHUS KOTOPOI'O ONMPEACNISICTCS HMEHHO OTHOIICHHUEM K IMO3UTHBHOMY
MpaBy ¥ HAJIMYUEM [IEHHOCTHBIX OPHEHTAIINI Ha COBEPIIICHUE ICHCTBUH, 00YCITOBIICH-
HBIX 3akoHojaTeanrcTBoM (Hertogh, 2018:8). B mpouecce mpaBopeaan3aiui Takoi
HWHIWBUJ HE TOJbBKO OCYHICCTBHSICT HpaBOBI)Ie ,[[CﬁCTBI/IH, I[eTepMI/IHI/IpOBaHHI)Ie

7 ®enepanbHbIii 3ak0oH 0T 29 mrons 2013 1. Ne 136-®3 «O BHeceHnu M3MeHeHHH B cTaThio 148 YromosHOro
kozekca Poccuiickoit denepanuu 1 oT/IeNbHbIE 3aKOHOAAaTEIbHbBIE aKThl Poccuiickoit deaepanyu B LEsX Opo-
TUBOAEHCTBHS OCKOPOIEHHIO PEIUTHO3HBIX YOSKAEHHI U 4yBCTB Tpaxkaan» // CobpaHne 3aKOHOAATEIbCTBA
Poccuiickoit ®eneparun. 1 uronst 2013 r. Ne 26. Cr. 3209.
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OPUIMYECKUMHA HOPMaMH, HO W OOCCIICUMBACT MOJJICPKAHKUE TPABOMOPSAKA Kak
OCHOBBI pekMMa 3akoHHOCTHU (Aarnio, 2011:57). B 3aBHCHMOCTH OT IPaBOBOIO CTaTyca
WHIUBUIA 3T JIEHCTBUS MOTYT BBICTYIIATh HE TOJILKO IMPaBONPUMEHEHHEM (TPH KOTO-
POM CYIIECTBYET HE TOJBKO BO3MOXKHOCTh, HO U 00SI3aHHOCTh OCYIICCTBIISATH MPUHY K-
JICHUE TI0 OTHOIIIEHUIO KaK K ceOe, Tak ¥ K UHBIM CyOhEeKTaM paBa), HO U COOJIOICHUEM,
WCTIOJTHEHUEM M MCTIOJIb30BaHUEM, HE TIPE/ITIONIATatOIIM BHEITHETO MTPUHY XK ICHUS.

IlerHOCTHBIE OpUEHTAIUU CYOBEKTOB OMPEACISIOT BEIOOP MOACIH MpaBoOMep-
HOTO (3aKOHOTIOCIYIITHOTO) MOBEICHUS. 3a4acTyi0 WHIMBH] pa3rpaHUIUBaET 3TH TI0-
HATHS. 3aKOHOTIOCTYIIIHOE TIOBEJICHHE PAacCMaTPUBACTCS B KOHTEKCTE CIICIOBAHUS
HOPME O(HIIMAIBHOIO MpaBa, a IPaBOMEPHOE TPAKTYETCs ¢ 00JIee IMIMPOKUX MO3UIINH
(peanmu3anys He TOJBKO IOPUANYCCKUX HOPM, HO U He(hOPMAIbHEBIX MPaBUi). DTO HE
TOJIbKO IO3BOJISICT PACCMATPUBATD MTOBEACHUYCCKHE aKThl Ha Pa3IMYHbIX YPOBHIX Ipa-
BOBOH PEalbHOCTH, HO U YUUTHIBATh MPU 3TOM KaK OHTOJIOTHYECKHUE ACIEKThI, TaK U
akcuojoruyeckue. ITpu BEIOOpe MOIEIH MOBEACHHS BaXKHOE 3HAUCHUE KMEET MOTHBA-
U ¥ eNIeToIaraHue, BKI0Yas pelicHIe BOIPOca O IeIeco00pa3sHOCTH TeX WU HHBIX
JICCTBUN HE TOJBKO B IOPHUAMYECKOM KOHTEKCTE, HO M C MO3UIUNA YKOHOMHYECKHUX,
OpraHU3alMOHHBIX U MPOYHX 3aTpaT U MX 00yCIOBICHHOCTH HHIUBHIyaTbHBIMU U CO-
[IHAJBLHBIMH TTOTPEOHOCTIMH. B cilydae COOTBETCTBHS IMpaBHIIaM HEOMHIIMATLHOIO
(cormuanbHOTO) TIpaBa W MPOTHBOPEUHUS IOPHUINYCCKUM HOpPMaM JICUCTBUS CyOBEKTa
MOYXHO OTHECTH K YPOBHIO IPABOBOTO MTOBEACHUS.

YcuneHnue conyaibHOrO aclekTa B pa3BUTHHU MPABOBOH pealbHOCTH B COBpE-
MEHHOM MUPE JIeIacT HEBO3MOKHOM MU CYIIECTBEHHO 3aTPyAHEHHOM ITpaBopeain3a-
U0 B cIydae OTCYTCTBHUS JISTHTHMALMM IOPUANYECKOM HOPMBI, TIOJIOKEHHOH B OC-
HOBY IMOBEJICHYECKOTO akTa cyobekTa. OJTHAKO B JAHHOM CJIydae pedb HJIET HE TOJIBKO
0 COITMATPHOM NIPU3HAHUHT FOPUINYECKON HOPMBI, HO U 0 (JOPMUPOBAHUY HA €€ OCHOBE
[ICHHOCTHOW YCTAaHOBKHM CyOBEKTa Ha COBEPIICHUE ONPECIICHHBIX JICHCTBHMA, IETEP-
MMHHPOBAHHEIX 3ToM HOopMo# (Moscovici, 1984:60), uTo, B CBOIO odepelb, OIpee-
nseT 3(pPEeKTUBHOCTh MeXaHM3Ma MmpaBoBoro peryaupoBanus (Sidorov & Chestnov,
2014:139, 145). Umenno Onarojapst IETUTUMAITUU KaK BEPTUKAIbHAS, TaK ¥ TOPU30H-
TaJbHas TpaBOBas KOMMYHHUKAIUS CYOBEKTOB HMEET TIPAaBOMEPHBIH XapakTep
(Polyakov, 2008:9—42).

OO0ycnoBacHHAs JTETUTUMHON IOPUIUIECKON HOPMO# (IPaBOBBIM IIPHUHIIUIIOM)
MOJICNIb TOBEACHUS KOPPEKTUPYETCS CYOBEKTOM Ha OCHOBE 00YCIOBICHHON MHIUBH-
IyallbHBIM KM COLMAIbHBIM IIPABOBBIM OIBITOM IepcoHanusanuu (Alexy, 1995:58).
Brnaromaps sTomy, mpaBoMepHOE (3aKOHOMOCIYIIHOE) MOBEACHUE YeloBeKa (coo0Iie-
CTBa), C OJHOM CTOPOHBI, 00BEKTUBHO SBIISICTCS aKTOM ITPaBOPEATIU3AIMH, a C APYTroi
CTOPOHBI, CYOBEKTHBHO OTpaXkacT JICTAIbHOE YAOBICTBOPEHHE MOTPeOHOCTEl. biaro-
Japs 5TOMY HE TOJIBKO JOCTHTAeTCsA OOBEKTHUBAIIMS MPABOBBIX IICHHOCTEH B JICSITEIIb-
HOCTH CyOBEKTa, HO M 00eCIIeUnBacTCs ONPEAeICHHOCTh PaBOBOM Pealu3alii B TOM
BHJIE, KaK 3TO OBUIO CKOHCTPYHPOBAHO B HOpMATHBHOM Moxenu (Avila, 2016:57).

TlocynapcTBO Kak colMaabHas CHCTEMa MOYKET MOJIHOIEHHO (hyHKIIHOHUPOBATH
MIPU HAJIMIUHU HE TOJBKO FOPUINYECKHX, HO M COIMANBHBIX (pakTopoB. [IpaBoTBOpUE-
CTBO, OYIy4Yd MHPEIONpEeacICHO pa3HOOOpPa3HOCThI0O HMHTEPECOB M ITOTPEOHOCTEH
YYaCTHUKOB MTPaBOBON KOMMYHHUKAIIUH, HEOOXOJIUMOCTBIO UX YPEryJIHpoBaHus (TIpH
BEPTHUKAIBHONH KOMMYHHUKAIIMH) M COTJIACOBAaHMS (B CIy4yac TOPU30HTAIILHON KOMMY-
HUKAIMH ), HOPMATHBHO OMIPEICIISACT 1€, CTPYKTYPY U TOPSIOK (DYHKIIMOHUPOBAHUS
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00I11eCTBa, HO TOJIBKO B MPOIIECCE MpaBOpean3alii 3TH KOHCTPYKTHI TpaHC(HOPMUPY-
FOTCS B COLIHAIBHYIO TercTBUTEIbHOCTE (Sadurski, 2009:129). IIpu 3TOM HO3UTHBHOE
IIPaBO MOXKET KOHCTPYUPOBATh HE TOJIBKO MO3UTHBHBLIC Ojiara, HO U HEraTHUBHBIC,
CBSI3aHHBIC C OTPaHUYECHUEM HJIH 3aIIPETOM Ha COBEpPILICHUE CHCTBHI, KOTOPBIE MOTYT
MPEMSITCTBOBATh OCYIIECTBICHHIO HOPMATHBHO 3aKPEIICHHBIX MPaBWII U (WJIN) TIPUH-
uunoB B xku3Hb (Glinther, 1993:45—47). OnHako coONIOJEHHE IIPAaBOBBIX 3aIlIPETOB
OTIOCPEIOBAHO HE TOJBKO T'OCYJApCTBCHHBIM MPHHYXJICHUEM, HO M COIHAIbHBIMH
YCTaHOBKAMH Ha OTKa3 OT OCYIIECTBJICHHMS 3aNIPEIICHHBIX JICUCTBUMH, KOTOPBIN BOCIIPHU-
HHUMAaeTCs B KaueCTBE HEOOXOIUMOIO YCIOBHS COBEPILECHHS IPABOMEPHBIX ICHCTBHIA.
®dakTHYECKH FOCYJapCTBO, YCTAHABIMBAS 3alPEThl, BHICTYIACT B KAUSCTBE LICHHOCT-
HOI CHCTEMBI IPOTUBOACHCTBUSA COLMAIBLHOMY 311y. OIHAKO OCO3HAHHUE ITOT0 (hakTa B
0OIIIECTBEHHOI CpeJie 3aBUCUT HE TOJIBKO OT YPOBHS IPABOBOM KyJIbTYPhI, HO H OT CTE-
IIEHH JEMOKPAaTHYHOCTH FOCYJAapCTBa, yUeTa UM HE TOJBKO Y3KOIPYIIIIOBBIX HHTEpE-
COB MOJUTHYECKOH JJIMTHI, HO M IIMPOKHX COIMAJILHBIX IOoTpeOHOcTel (Barzilai,
2006:95). B mocnenHeM ciiydae cO3JaBacMbIii TOCYJapCTBOM MEXaHHM3M ITPaBOBOrO
peryaupoBaHus (PaKTHYSCKH TOXKJISCTBCHEH MEXaHH3MYy IPaBOBOIO BO3JCHCTBHS,
MTOCKOJIbKY OPHUEHTHPOBAH HE TOJBKO HA TOBEJCHHWE, HO M CO3HAHHE CyOBEKTOB
MPaBOOTHOIIEHUH.

HampaBiieHHOCTh TTpaBOpeain3aniy Ha (hopMHpOBaHKHE U TOJAEpPKAHUE CYyOh-
CKTaMM IIpaBa IIpaBOIIOpsSAAKa W pPCXKHUMa 3aKOHHOCTH, IMPCAYCMOTPCHHBIX 3aKOHO/a-
TEJIBCTBOM, ITO3BOJIIET pacCCMAaTPUBATh ATO SIBJICHUE HE TOJBKO B KAYECTBE MOCPETHUKA
MEXKAY MMPaBOTBOPUYCCTBOM U IIPAaBOBBIM ITOBCIACHHUECM, HO M KaK ICHHOCTHOC CpeI[CTBO
rapMOHHU3aIMK MpaBoBoi peanbHOcTH B 1enoM (Titova, 2015:72—76). brnaronaps
MpaBOpealIM3aliy 3aKPETUICHHBIC B 3aKOHOATEILCTBE (DOpMaIbHbIC TIpaBUjIa TPAHC-
(hopMHUPYIOTCS B CYOBEKTHBHOE MPaBO, IOPHINIECKYIO CBOOOY, FOPUIMUECKYIO 00s-
3aHHOCTh WJIM IOPUIMYECKOE IMOJTHOMOYHE KOHKPETHOTO CyOBheKTa mpaBa (Kak WHJIU-
BHUIyaJIbHOTO, TaK M KOJUICKTUBHOTO). [IpM 3TOM MNPOUCXOIUT B3aUMOJCHCTBUE
rOCy/IapCTBCHHOM BOJIM, 3aKPEIIJICHHOMN B 3aKOHOIATEILCTBE, M MHIUBHIy AJIbHOW BOJIU
OTJIENIBHBIX CYOBEKTOB MPaBOOTHOIICHHWH. HecMOTps Ha TO, YTO TOCYIApCTBO B JIaH-
HOM CJIy4ae BBICTYIIAeT aJJpeCaHTOM MPABOBOH KOMMYHHUKAIIUH, TOCTHKCHHUE TTPABO-
MEPHOT'O TIOBEJICHHUS U MPABOTIOPSIKA BO3MOXHBI JIMIIL B TOM CJIydae, eCiI JIeHCTBUS
OTJEJIBHBIX aJIPEcaToB KOPPEIUPYIOT MEXIY COOO0H. DTO OMOCPEAYeT JISTHTUMHOCTD
MPABOBOT'O PETYJIMPOBAHUS, KOTOPas MOXKET IPHU ATOM PacCMAaTPUBATHCS KOHBEHITHO-
HAJIBHO.

bnaromaps mpaBopeanm3anuu, ToCyIapcTBO HE TONBKO CO3/IAeT IEHHOCTHBIC
OCHOBBI TIPABOTIOPS/IKA U PEKUMa 3aKOHHOCTH, HO M O0OECIICUYMBACT HAIMOHAIHHYIO
nneatudukanmio rpaxnan (Foster & Herring, 2017:19). Peanmzanus cKOHCTpyHpO-
BAHHOMW B 3aKOHOJATEILCTBE MOJCIIH ITOBEACHUS 00CCIICUNBACT BKIIOUCHHOCTh MH/IH-
BHJIa B 00IIIECTBO HA JICTAIBHBIX OCHOBaHMAX. HecMOTps Ha TO, UTO YEIIOBEK MPU 3TOM
BBICTyrIaeT JINIIb anpecaHTOM KOMMYHI/IKaHI/II/I, cero HCﬁCTBHH ABJIAKOTCA HCO6XOIII/I—
MbIM YCJ'IOBI/ICM HOI[IICp)KaHI/ISI CYHICCTBOBaHI/ISI 158 q)YHKIH/IOHI/IpOBaHI/ISI COO6HICCTBa
rpaxjaH. LleHHOCTHBIE YCTaHOBKH, C()OPMUPOBAHHBIE B CO3HAHWU MHIMBHJA B IPO-
[[eCCe BTOPUYHOM MPABOBOM COIUAITU3AINH, TIO3BOJISIOT YEIIOBEKY UHTEPIPETUPOBATh
I-OpI/I,ZII/IIICCKI/Ie HOpMI)I B COIIMAJIBHOM KOHTCKCTC U aI[aHTI/IpOBaTI)CSI B KQUCCTBEC paBHO—
MPaBHOTO YeHa COOOIIECTBA.
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Hcxons u3 ponu 1EeHHOCTEH B CO3HAHUM M MTOBEJICHUU Y€JI0BEKa, aKCHOJIOTHYEC-
CKH TpaBopeanu3anms odnanaet psgom dept: (1) sBisieTcs cpeacTBOM yAOBIETBOpE-
HUSI FHTEPECOB YeJI0OBEKa, COIMAIbHOM TpyMITbl, 00IIecTBa M rocynapcTBa; (2) obecrie-
YHBAET [IEHHOCTHYIO JICTHTUMAIIUIO IPAaBOTBOPYECTBA B €T0 MPOIIECCYaTbHOM U MaTe-
puagsHOM TIoHMMaHuM; (3) obecneynBaeT IeJIeHANPABICHHOCTh B 3(P(EKTHBHOCTD
MPaBOBOTO BO3/ICHCTBYUS HA CO3HAHUE U MTOBEJICHHUE YEIIOBEKA; (4) SBIISETCS CPEACTBOM
rapMOHU3AIMH TPABOTBOPYECKOTO M IPABOMOBEICHYECKOTO YPOBHS IPABOBOM
pEaTbHOCTH.

BruiBoabI

Takum o6pa3om, mpaBopeanu3aiys MoXKeT ObITh ONpe/ieNieHa KaK KOMIUIEKCHAs
¢bunocodcko-npaBoBas KaTeropus, BKIOYAOIIas B ce0s MCHTaJIbHbIHN 1 1S TEIbHOCT-
HBIIl KOMIIOHEHTHI. K epBoMy ciieyeT OTHECTH MOCTHKEHUE COep KaHHs MPaBOBBIX
HOPM Pa3HOTO YPOBHSI U KaueCcTBa, MPAKTHUKH UX OCYIIECTBICHHUS, BHIOOP BO3ZMOXKHBIX
BapUaHTOB MPaBOBOTO U (MJIN) HEIIPABOBOT'O IIOBEIEHNs, 00YCIOBIECHHBIH palliOHAIIb-
HBIMH ¥ UPPALOHATIBHBIMU (PAaKTOPaMH, LIEHHOCTHBIMH IPEANOYTEHUAMH CYOBEKTOB.
Bropoii ke 3akimodaeTcs B A€SHHUAX MPAaBOBOIO XapaKTepa, KOTOPbIE COINIACyIOTCS C
TpeOOBaHUSAMU HOPM IO3UTUBHOIO IIPaBa.

ITpouecc npaBopeanu3alyu HampasleH Ha TpaHCHOPMAIUIO CyOBEKTOM IpaBa
3aKpEIUICHHBIX B 3aKOHOJATEIbCTBE (POPMAIBHBIX (a0CTPAKTHBIX, OOIIMX) MPAaBUII B
KOHKpETHBIC TPaBOBbIE IEUCTBHA. IIpH 3TOM MpemaycMaTpUBaeTcs, YTO WHIMBHI
(coo0111eCTBO) OCYIIECTBIISICT MO3UTUBHYIO J€SITEIbHOCTD, HAIIPABICHHYIO Ha JJOCTH-
KEHHUE pe3yJIbTaToOB, MPEIYCMOTPEHHBIX KaK IOPHIMYECKUMH HOpPMaMH, TakK M IICH-
HOCTHBIMHU YCTaHOBKaMH IPaBOCO3HAHMS.

ITpaBopeanu3arys Kak KOMIUIEKCHAs KaTeropusi MOXKeT OBITh PAaCCMOTpEHA B OH-

TOJIOTUYECKOM, ()eHOMEHOIIOTHYECKOM M aKCHOJIOTHYECKOM acrekTax. OHToIoruge-
CKH NPaBOpeaIM3alis BHICTYNACT ONPeIeISIONNM CPEICTBOM IOPUINIECKOTO BO3/1eHi-
CTBUS ITO3UTHBHOTO TpaBa Ha CO3HAHUE U MOBEICHHE YeoBeKka. DeHOMEHOIOTHYECKH
ee MOXXHO paccMaTpHUBaTh B KAUeCTBE CAMOCTOSATEILHOTO YPOBHS MPaBOBOH peabHO-
CTH, MIPEACTABIISAIONIET0 COO0M cUCTeMy AEHCTBUIl CyOBEKTOB IpaBa, HaNPaBICHHBIX
Ha BOIUIOLICHHE B JKU3Hb TOCYJapCTBEHHBIX MPEANUCAHUH, O0OBEKTHBHPOBAHHBIX
B COBOKYIMHOCTH MHJMBHIYaJIbHBIX MPABOBBIX aKTOB. AKCHOJIOTHYECKH ITPaBOpEaIH-
3alisl — 93TO JBID)KEHHME IPABOBBIX LEHHOCTEH OT MX MEHTAJbHOTO OCO3HAHUS
K BOIUIOLICHUIO B T€X BO3MOXKHBIX MOJENAX MPABOBBIX B3aUMOAEHCTBUI, KOTOPbIE
KOHCTPYUPYIOTCS CYOBEKTaMH M 3aTE€M, IIyCTh U YAaCTUYHO, OTPa)KalOTCs HEMOCpel-
CTBEHHO B IIPAaBOBBIX OTHOLICHUSIX.
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HayyHasa cTaTtbs

dBosnouUMA NpaBoNoOHMMaHMA B 3anagHoun hunocodumn

A.B. 3pipsinos! <, A.H. Babenko’

! OxHO-Ypanbckuii rocy1apCTBEHHBIH YHUBEPCHTET, 2. Yenabunck, Poccutickan Pedepayus
2 Tpertuii apOUTpaXKHBIN ANEIIALMOHHKI ¢y, 2. Kpacrosapck, Poccuiickas ®edepayus
P<zav-nauka@mail.ru

Annoranus. ITocesieHa aHanusy 1UCCieN0BaTENbCKUX NOAX0A0B K IPaBONOHUMAHHUIO B 3amajl-
Hol ¢unocoduy, HauUMHAas C APEBHEIPEUECKOr0 IEPUOA U 3aKaHuuBas 2-i nonosuHoi XX Beka. Llenbto
paboTsl sBisAeTCS GOPMHPOBAHIE KOMIIEKCHOTO TIPEACTABICHUS 00 HCTOPHUECKH M3MEHSIOIIUXCS TH-
nax MOHUMaHMA IpaBa (B YaCTHOCTH, PACCMATPUBAIOTCS TaKUE HAIPABIECHUs, KaK HaTypalu3M, MOpa-
JIM3M, TPaJUIHOHAI3M, HOPMaTHBH3M, TO3UTHBH3M, COIIMOIOTH3M, PEATTH3M ), KaXKIbIi 13 KOTOPBIX pac-
KpBIBA€TCA B TPEX acleKTax: ()aKTOpbl CTAHOBIIEHUS; CYIHOCTb; KpUTHUKA. PaboTa BBIIIOJIHEHA B paMKax
COBPEMEHHOM Hay4YHOM NapaJurMbl Ipeanoaraoneil y4eT MHOKECTBEHHOCTH, B3aUMOI0TIOIHUTEIBHO-
CTH U MEXIUCHUIUIMHAPHOCTH [IOJX0J0B K UCCIIE0BAaHUIO OKPYXKAIOIIEro Mupa. B KOHTeKcTe MeTo0-
JIOTHH HBOJIIONHOHM3MA 0OpamaeTcsi BHUMAHHE HA YCIOBHS MHOTOOOPAsWs, «HACIEACTBEHHOCTH»
U «MYTallUW» CYLIECTBYIOIIMX U CYIIECTBOBABIINX BUJOB (PUIIOCO(CKUX BO33PEHUN OTHOCUTEILHO IIPU-
POZBI M CYLIHOCTH IIpaBa. B pesyibrare McCie0BaHUs NPABOBBIX NO3UIMN TAKUX MBICIUTENEH, KaK
ITnaton, Apucrorens, Iunepon, ®oma Axsunckuit, I'pomuii, Cyapec, Ilydennopd, Koyk, Xeiin,
BnekcroyH, ['006c, benram, Kant, Octun, Kenbsen, Xapt, Pa3, JIBopkun, @ennuc, Pocc, JlneBennus,
IpeAPUHATA NONBITKA AEMOHCTpAIUU 3BoIonun hunocodckoil peduiekcuu OTHOCUTENBHO (PaKTOPHOU
TpaHc(hopMaluu 00IIECTBEHHO-TOCYJAPCTBEHHON PEabHOCTH, YTO CIIOCOOCTBYET «CIIMBAHUIO MaTe-
pUM» 3amafHbIX MIPEACTAaBICHUM O MpaBoBOi aedcTBUTENbHOCTU. OOJACTh NPUMEHEHUs PEe3yIbTaToB
HpOAENaHHOH PaboTHl COOTHOCHUTCS CO CIHEKTPOM MHTEPECOB YUCHBIX U MPO(ECCHOHANBHBIX CyOBEKTOB
HOJIUTHKO-IIPAaBOBOH Cepbl, 3aNHTEPECOBAHHBIX B OOBEKTUBU3ALUY 3HAHUS O TPAAUIMOHHBIX OCHOBAX
€BpOIEHCKOro IPaBONOHMMAHUA, IPOSABIAIOIIUX ce0s B COBPEMEHHOH IpaBopeanu3allOHHON
IpakTUKe. MOXKHO CesIaTh BBIBOJ, YTO OT BOZHUKHOBEHMS ITapaurM Gpuiaocopuu npasa, 3HaMEHYIOIIUX
co0olt «aganTannio» K mpodleMaM COBPEMEHHOH 3IO0XH, B KOHEYHOM cueTe, OyJeT 3aBHCeTh TO, Kak
IIPaBO M [PaBOBbIE HHCTUTYTHI OyIyT OHUMATHCS U Pa3BUBAThCA B OYAYILIEM.

KaroueBnie ciaoBa: ¢umocodus mpaBa, NMpaBONOHMMAHHE, E€BPONEHCKas TpPaJWIHs, 3aKOH,
MOpajb, €CTECTBEHHOE NIPAaBO, FOCYAAPCTBO, MO3UTUBU3M, COLIMAIBLHOE PETyIUPOBaHUE, CTATyT, o0LIee
IIPaBo, IPAKTUKA
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Evolution of legal understanding in Western philosophy
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Abstract. The article is devoted to the analysis of research approaches to legal understanding in
Western philosophy, starting from the ancient Greek period and ending with the second half of the
20th century. The aim of the work is to form a comprehensive understanding of the historically changing
types of comprehending law (including, such areas as naturalism, moralism, traditionalism, normativism,
positivism, sociologism, and realism) revealed in three aspects: formation factors, essence and criticism.
The work was carried out within the framework of the modern scientific paradigm, which implies
taking into account the plurality, complementarity and interdisciplinarity of approaches to the study of
the surrounding world. In the context of evolution methodology, attention is drawn to the conditions of
diversity, «heredity» and «mutation» of existing and existed types of philosophical views regarding the
nature and essence of law. As a result of the study of the legal positions of such thinkers as Plato,
Aristotle, Cicero, Thomas Aquinas, Grotius, Suarez, Pufendorf, Coke, Hale, Blackstone, Hobbes,
Bentham, Kant, Austin, Kelsen, Hart, Raz, Dworkin, Fennis, Ross, and Llewellyn, an attempt was made
to demonstrate the evolution of philosophical reflection on the factorial transformation of social and state
reality, which contributes to “stitching of matter” of Western ideas about legal reality. The area of research
implication correlates with the range of interests of scientists and professional subjects of the political
and legal sphere interested in objectifying knowledge about the traditional foundations of European legal
understanding, which manifest themselves in modern law enforcement practice. It can be concluded that
the emergence of philosophy of law paradigms, which signifies “adaptation” to the challenges of the
modern era, will ultimately determine how law and legal institutions will be understood and developed
in the future.

Key words: philosophy of law, legal understanding, European tradition, law, morality, natural
law, state, positivism, social regulation, statute, common law, practice
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BBenenue

IIpaBo kak cpeAcTBO ynpaBlIeHHsI 4YeJI0BEYECKUMU COOOIECTBAMU BOCXOIUT, 110
MeHblen Mepe, k 3000 roay o H.3. B [lpeBHeM Erunte, ycToiiunBbie U CUCTEMATHYE-
ckue (uiaocodckre pasMbIIUIEHUS O €ro MPUPOJE, O KOTOPBIX COXPAHMINUCH CBUIE-
TeJIhCTBA, HAYAIHUCH TOJILKO B KOHIIE V Beka /10 H.3. B JlpeBHe#t ['perun u 6mmznexa-
mux paiionax Cpenn3eMHOMOpBS, BCKOpE IMOCe POXKACHHS 3amagHoi (umocodun.
C 3TOr0 MOMEHTa MOXHO IPOCIIEINTh Oosiee WM MEeHee HEeMPEPBHIBHYIO HCTOPHUIO Ta-
KoH pedrexcuu BIUIOTH 0 Hammx aHed. Kak u B cimydae ¢ ucropueit gpmmocopuu B
LIEJI0OM, Ha MPOTSKEHUH BEKOB MOKHO HAOII0aTh U3MEHEHHUS HE TOJIBKO B BbIJBUTae-
MBIX TEOPHSX, HO M B IICHTPAJbHBIX BOMpPOCaX MpaBa, Ha KOTOPBIC JOJDKHBI OBLIH
OTBETUTH 3TU TEOPHUHU.

Xots kaxnas ¢uiocodcekas Teopus OTYACTH SABIISETCS MPOAYKTOM BpEMEHH,
MeCTa U KyJbTYpbl, B KOTOPbIX OHa pa3BUBaeTCs, puiocodus mpapa sBISIETCA Y3KOC-
NeHUaIbHON B JOMOJHUTENBHOM cMbiciie. dunocodckue pasMbIUICHUS O MPUPOJE
[IpaBa He TOJIBKO OUEHb YacTO (POPMHUPYIOTCS MOJIUTUKOM BPEMEHH U MECTa TOTO UJIH
MHOTO TEOPETHKA, HO M OCYIIECTBIISIOTCS C YI€TOM CHenn (KN PABOBOM CUCTEMBI U
npaBoBOU KynbTyphl. [lociennee oOCTOATENECTBO NUMEET BaKHOE 3HAUCHHE, TaK KaK
BH/IbI MPABOBBIX CUCTEM B EBpoIle M aHIVIOA3BIYHOM MHUPE CHIBHO pa3ivyalnch Ha
NPOTSDKEHUH THICSYU JIeT. XOTs (opMa M CTPYKTypa 3TUX CHCTEM HE MOTYT OBITH
MoJPOOHO pacCCMOTPEHBI 3/IeCh, TEM HE MEHEe, CIeIyeT OTMETHTD, YTO KaUeCTBEHHOE
MOHUMAHUE KaXKIOW M3 OCHOBHBIX TEOPUU M TEKCTOB B UCTOPHM (uiiocoduu mnpasa
TpeOyeT HEKOTOPOIo 3HAKOMCTBA C MPaBOBBIMU CUCTEMAaMH I'OPOJIOB U FOCYAapCTB, B
KOTOPBIX pa3BUBAJIaCh JaHHAS TEOPHSL.

Hanpumep, eHTpaibHBIM 3JIEMEHTOM MPaBOBOM cucTteMbl AQUH ObLT NpecTa-
BUTEJIBHBIN 3aKOHO/IATEIBHBIN OPraH — JKKJIECHS, B KOTOPOI 00CY>KIaIMCh U pa3pe-
[IAJINCh CaMble pa3HOOOpa3HbIe MOJUTUYECKHUE CIOPHI MO CTATyTy, B TO BPEMS Kak
cyneOHast cucremMa OblIa, XOTS M BaKHOW, HO 0Y€Hb IPUMHUTHBHOM 10 COBPEMEHHBIM
cTanfapTaM (OHa PeryJMpoBalach B OCHOBHOM OOBIYHBIMHU IPOLIECCYATbHBIMU HOP-
MaMH U YIIPaBISUIACh OOBIYHBIMU TPAKAAHAMH, TOCKOJIBKY B TOT MEPUOJ HE OBLIO CY-
Jieil, aIBOKATOB UJIU APYTUX IOPUCTOB). B pesynbrare ApucToTens TEOpEeTU3UPOBAIL O
mpase, Mpexk/ie BCEro, o o0pasily OOIUX MpaBUil AHUCTBUS, IPUHATHIX 3aKOHOIAaTEIb-
CTBOM M MOJICKAIUX MEPECMOTPY MPSMBIM FOJIOCOBAHUEM WIN JPYTHUMHU I11€0UCIu-
TapHBIMU cpeacTBamu. Ecin B34Th Apyroil npumep, To HaunHast ¢ XVII Beka MHOrHE
OpuTaHCKue (a 03/1Hee U IPYTHe aHTIIOSN3bIUHbIE) (GHIoco(bl IpaBa OTCTaUBAIH 1IEH-
TpaJIbHOE 3HaYEeHUE Cy/IeOHBIX HHCTUTYTOB Il CAMOTO CYII€CTBOBAHUS ITPABOBON CH-
CTEMBI M 00CYKJIJI UICI0 IOPUIMUYECKOTO PacCyKIeHUs KaKk 0co00To poja coBemla-
TEJIHOU JiesITeNbHOCTHU. B mocnennee Bpems Bce O0uibliee BHUMAaHHE yIEISIETCS] CMEXK-
HOMY BOIIPOCY O TOM, KaK ITPaBHJIBHO TOJIKOBATh SA3bIK 3aKOHA. HekoTopble TeopeTHky,
HayMHasg ¢ Havaia XX BeKa, AaKe HaXOJAUJIH IJIOJOTBOPHBIM Pa3MbIIUIATE O IPUPOIE
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MpaBa MPEeXk/Ie BCETO C TOYKHU 3PEHHSI FOPUCTOB-TIPOPECCHOHANOB, TAKUX KaK CYAbH HITU
aJIBOKAThl. DTO pa3BUTHE, HECOMHEHHO, JOKHO OBITh, IO KpaifHell Mepe 4acTHYHO,
00BSICHEHO TeM (PaKTOM, YTO 3TH TEOPETUKU Pa3MBIILIUIN O MPAaBE IMOYTH UCKITIOYH-
TEJNBHO B paMKaxX Pa3BUTOTO OOIIETO MpaBa T€ MPAaBOBBIE CHCTEMBI, KOTOPBIE CyIIe-
CTBYIOT BO BCEM aHTJIOSI3BIYHOM MUDE (2 TENEeph U 3a €ro MpeieiaMi), B KOTOPBIX CIe-
LUAIbHO TOArOTOBJIEHHBIE IOPUCTHI OTCTAUBAIOT UHTEPECHI KIIMEHTOB B CYJI€ U B JIpY-
IMX MECTaX U B KOTOPBIX CYJIbH YaCTO UIPAIOT KBA3W3aKOHOATENbHYIO POJIb B pa3pa-
00TKE MPaBOBBIX HOPM B (pOpMe MPELEACHTOB, KOTOPBIE ABIISIOTCA 00s3aTEIIbHBIMU
JUTS TTOCTIEAYIOIIUX CyI0B AJIs esiel peteHust Oy IyIux JIel.

Takum oOpa3om, B3rJIsSAbl HA IPUPOIY MpaBa B KOHKPETHBIM HCTOPUUYECKUH Tie-
pPHOJ YacTO 3aBUCAT OT OTBETOB Ha (hyHIaMEHTalbHbIE (MIOCO(PCKUE BOIPOCHI,
HalpuMep, KacaroluXcsi OCHOB MOpaju, CIPaBeIMBOCTH; MPUPOJbI YEIOBEUECKUX
JNEWCTBUM W HAMEPEHUM; OTHOIIEHUN MEXy COIMAIbHBIMU MPAKTUKAMHU W IEHHO-
CTSIMU; TIPUPOJBI 3HAHHUS W HMCTUHBI; U OOOCHOBAaHUS IMOJUTHYECKOTO IIPABIICHHUS.
KagecTBO 3THX OTBETOB JEMOHCTPHPYET OCOOCHHOCTH CYIIECTBYIOLICH MapajnrMbl
TYMaHUTapHOTO 3HaHMs, €€ JAMHAMUKY, YTO aKTyaJM3HpYyeT UCCIECJOBAHHUE ACIEKTa
HBOJIIOIMH MIPABOTIOHMUMAaHUs Ha OCHOBE (PMIIOCOPCKUX KOHIICTIIIHIA.

OcHoOBHAaf YacThb

B xoHTekcTe mpobiieMbl cTaHoBIIEHUS (HUITOCO(PCKOI MPOOIEMBI IPAaBOTIOHUMA-
HUS HAJI0 OTMETHUTD, YTO a0CTPAKTHOE MOHITHE 3aKOHA MPU3HAETCS, XOTA U HE 00CyXK-
nmaercs, B mosMax ['omepa u 'ecnoga B VIII—VII Bekax 110 H.3., B TpeUeCKON UCTOPUHU
u autepatype B VI—V Bekax 1o H.3. [IpencraBnsercs, 4To nepBoe U3JI0KEHNAE UIIEH O
paBse, KOTOpas MMeJia Helpexosiiee BIMsHNE Ha 3arajie — 3TO TO, YTO 3aKOH — 3TO
CBOETO pPOja KOMaH/1a WM 3alpeT B OTHOUICHUH TOTO, YTO €€ CYyOBEKTHI JOJKHBI JIe-
JaTh, ¥ YTO 3aKOH YaCTO COMPOBOXKIAETCS, 110 KpaitHel Mepe, yrpo30i HaKa3aHUs WU
MPUHYKJIEHUsS cO CTOpoHbI rocyaapctsa (Blackburn, 2009).

I'eponor (pox. ok. 484 t. 10 H.3.) B cBoel Mcmopuu TPEKO-TIEPCUACKUX BOWH
YIOMHUHAET, KaK CapTaHCKUH 1apb 3ameTun uapto [lepcun, 4to rpeku «CBOOOIHBI, HO
HE COBCEM CBOOO/IHBI; 3aKOH — UX TOCIOJINH, KOTOPOTO OHHU 0O0SITCS Tropa3ao Ooblile,
4yeM BallM Jiroau 6osTcs Bac. OHU AenaroT Bce, yTo oH BenuT». Mcropuk Kcenogont
(xuBmuit pumepHo Mexay 430—350 romamu 1o H.3.) mpuBoaUT cioBa [lepukiia, B
KOTOPO# TOT 3asBIISET, YTO «KakoW Obl HM ObUIa CyBepeHHasl BIACTh IOCyJapCTBa,
KHM3Hb B HEM HAIPaBIIAET COBEIATEIbHbIN PE3yJIbTAT MHOTUX — «3aKOH» ¥ OTPHIIALT,
4TO (paKTa MPUHYKIECHHUS CO CTOPOHBI TUPAHA IOCTATOYHO, YTOOBI SIBUTCS «3aKOHOM.

Ho wmenno Ilnaton (428/427—348/347 rr. no H.3.), NMHUCABIIMA BO BpeMs
ynajaka AQUHCKONW UMIEpUH, IEPBBIM BBIIBUHYI (HUIOCOPCKUE MPETEH3UU HA TpU-
pony mpaBa. COOTBETCTBYIOIUN TPEUYECKUI TEPMHH, HOMOS, ITUPOKO BapbUPOBAJICS
10 3HAYECHHUIO B Pa3HbIX KOHTEKCTAX, YaCTO MPOCTO CChUIAsICh HA KOHBEHIIUIO WM MPaK-
tuky. Ho ko Bpemenu Ilnatona on npuobpen Oosnee crennpuyeckuii CMbICH cTaTyTa
WY MPOBO3IVIAIIEHHON WM HAaMCAHHOW JUPEKTUBBI, YCTAHABIMBAIOIIEH CTaHIApT
YeJI0BEYECKUX JEHCTBUM.

[TnaronoBckuit nuanor « Kpumomny» SBIsIETCS NCTOYHUKOM HECKOJIBKUX YCTOWYH-
BbIX Hae B ¢uiocodum mpaBa, TakuX KakK TO, YTO 3aKOH IO CBOEH IpPHpOJE
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MPETEeHyeT Ha BJIACTh HAaJl CBOMMH CYObEKTaMU U YTO CAMO OTHOIIIEHUE MEXKIY 3aKO-
HOM U €ro CyObeKTaMH KaKUM-TO 00pa3oM IMOPOKIAeT 00S3aHHOCTh TTOBHHOBEHUS.
Bonee mo3auss padora IlnaToHa comepXuT pa3po3HEHHbIE CCHUIKH Ha MPaBO, HO HE
MOXET ChOPMYIUPOBATH MPOUHYIO (HHUIOCO(PHIO TpaBa B COBPEMEHHOM CMBICTIE; TO,
YTO CUUTAETCS €ro MOCIeAHeN paboToil — «3aKoHbL», COAEPKHUT MHOTO KOHKPETHBIX
MPeUIOKEHUH TI0 pe(hOPMHUPOBAHUIO 3aKOHOB CBOETO BPEMEHH, HO JIFOOOIBITHO, YTO
He 3aTparuBacT 0oJiee mupokux purocodcekux Bompocos (Plato, 2010).

Cnycts Bpemst yuenuk [lnarona Apucrorens (384—322 rr. 1o H.3.) nan 6onee
CHCTEMATHYECKOE BBIPAKCHUE PSY BIUATEIBHBIX UICH O ITpaBe. APUCTOTENb CKa3al,
YTO JIIOJN — ITO «IOJUTHYECKHUE KUBOTHBIEY, UMES B BUIY, YTO OHU €CTECTBEHHBIM
00pa3oM OpPraHU3yIOTCS B Pa3IMYHbIC BUIBI COOOIIECTB, CAMBIM KPYITHBIM U3 KOTOPBIX
ABIISICTCA TOPOJ], UM TOPOJI-TOCYAapcTBO (noauc). I'opoja XapakTepu3yroTcsl CBOei
«noaumeeil», CI0BO, KOTOPOE OTHOCHUTCS K JIFOOOMY 0OIIeMy CITOCO0Y OpraHH3aIliH
OO0JIBIIIOTO YEI0BEYECKOro cOO0IecTBa. 3aK0H, KaK TOBOPHI APUCTOTENb, €CTh «CBO-
€ro pojaa MOPAIOK» M, TAaKUM 00pa3oM, oOecreuuBaeTcss BCEOOBEMITIONIAs CHCTEMA
NpaBWI M WHCTUTYTOB, IOCPEACTBOM KOTOPHIX (HhOpMHUpYyeTcss OOIIecTBO. 3aKOH
(HampuMep, CTaTyT) IO CBOEH MPUPOAE YHUBEpcalleH 1o GopmMe: 3TO CTaHIapT MOBe-
JICHUs, KOTOPBIA IPUMEHSIETCS B I[EJIOM B OTHOIIICHHUH, KaK KJIaCCOB JIUII, TAK ¥ TUIIOB
MOBE/ICHUs, KOTOpbIe OH peryiupyeT. M3-3a cBoell yHHBepcalbHON MPHUPOJIBI 3aKOH
MOJKET WHOT/Ia He TIPUMEHSTHCS WM MIPUMEHSTHCS TOJIBKO HEOTPEeIEHHO K HOBOMY
cllyyaro, HelpeIBUACHHOMY 3akoHozaareseM. IIpobiema 3nech, 1o ciioBaM ApHCTO-
TeJs, 3aKJII0YaeTCsl He B 3aKOHE WM OTCYTCTBHM IPEAYyCMOTPUTEIHLHOCTH 3aKOHOAA-
TeJIs, a CKOpee B «IPUPOJIE JIeNIay, B TAKUX CIIydasx TpeOyeTcss KOppeKTUPYIoIIee Aei-
CTBHE, KOTOPOE OH Ha3BaJl «CIPABEAIUBOCTHION.

XO0Tsl MHOTHE aCTeKThl JPEBHEIPEUECKON KYyJbTYPhl MPOIODKAIH OKa3bIBaTh
BJIMsIHUE Ha BCIO Pumckyro Mmmepuro HaunHast ¢ [ Beka 10 H.3., MpaBo He OBUIO OJTHUM
u3 HUX. PUMIIsIHE cO311a/ii HOBBIE TIPABOBBIE (POPMBI U MHCTUTYTHI, @ TAK)KE MEPBBIX
FOPUCTOB-MIPO(ECCUOHATIOB M aAMUHHUCTPATOpPOB. PuMckue opucTel paszpaboTanu
nepByIo GopMy TOTO, UTO O3KE Oy 1ET HA3BAHO «IOPUIUUECKON HAYKOW»,  Ha CITy:K0e
9TOM JUCHMIUIMHBI OBUI HM300peTeH HOBBIM JKaHP IOPUIMYECKOH NHCHbMEHHOCTH,
B KOTOPOM FOPUCTHI COOMPATTU M CUCTEMATHU3UPOBAIM PUMCKOE MTPaBO B COOTBETCTBUU
CO CIOXHBIMH TaKCOHOMHUSIMH. OJTa TMpakTUKa JIOCTHIVIA  KyJIbMUHAIIUU
B COopnuke (Digesta), coopannoM BuzanTtuiickuM nmreparopom FOctuananom I (pasu
527—565 tr. H.3.), TPYA KOTOPOTO B KOHEYHOM HTOTE TOCIYXHJI OCHOBOW MHOTHX
COBPEMEHHBIX MPAaBOBBIX cucTeM 3amaaHoii EBpornel. Ho B TO BpeMmst kKak rpedeckoe
MpaBO yTPAaTWIIO CBOE BIMSHUE, Tpedeckoe Hacienaune B (uinocopuu mpaBa JTOHKHO
OBUIO COXPAHHUTHCS B TEUCHHUE HECKOJIBKUX CTOJICTH, Mpoxoas uepe3 CpenHue Beka,
B TEYCHHUE KOTOPHIX OBLIO MHOTO YCOBEPIICHCTBOBAHUH M PACIIUPEHUI TPEYECKUX TEM
U uJieil, 0cOOEHHO B paMKaX XpUCTUAHCKOW TPaJIUIIUH.

Pumckwii ropuct u ¢unocod Hunepon (10643 rr. g0 H.3.) chopmyaupoBal
MEPBYIO IEJIOCTHYIO KOHIEMIMIO TOTO, YTO HA3BIBAETCS «ECTECTBEHHBIM IPABOMY.
Xots Lunepon ObT MPaKTUKYIOUIMM FOPUCTOM M Pa30OHPAIOTCS B MOJIOKHUTEIHHBIX
(IPUHATHIX 4EJIOBEKOM) 3aKoHaX PHMCKOro rocynapcrBa, OH CTPEMHJICS MOHATH UX
OTHOCUTENFHO OOBEKTHBHON HPABCTBEHHOW WCTHHBI, KOTOPYIO OH TaKkKe Ha3Ball
«3aKOHBD» (TaKUM 00pa30M, 3aKJIabIBACTCS TEHACHIIMS MHOTHX THCATeNeH 0 HAIINX
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JTHEH cocNaThCsl Ha BEUHBIE HPABCTBEHHBIC UCTHHBI KaK «3aKOHBI MPUPOAB»). B cBoei
pabore «De republica» («o pecnybauxe») oH, moropsas Codokia, yTBepKaal, 4To:
«HACTUHHBIN 3aKOH — 3TO MPAaBUJIbHBIN Pa3yM, B COTJIACHU C HUM CBEPHYTH 3TOT 3aKOH
HEYECTHBO, U3MEHUTH €ro HE3aKOHHO, OTMEHUTH €0 HEBO3MOJXKHO... U 3TO He OyneT
OJTMH 3aKOH B Pume u mpyroi B AdrHax, HO OJMH U TOT K€ 3aKOH, BEUHBIH 1 HEM3MEH-
we1ii» (Plato, 2010).

Orta OoJsiee eMKasi KOHILIETILMS IpaBa yCTaHABIMBAJIA I0BOJIBHO CTPOTHE MOpallb-
HbI€ YCIIOBUS, KOTOPBIM JIOJKEH COOTBETCTBOBATh MPEAINOIAaracMblii MO3UTHBHBIN
(co3maHHBI YETOBEKOM) 3aKOH, YTOOBI KBANIU(DUIMPOBATHCS KaK pPEaIbHBIM 3aKOH:
«Te, KT0 (hOpMyJIMPOBa 3Jible U HECIpaBeAJIMBbIC 3aKOHBI /Ul HAIMM, HapyIas TeMm
caMbIM MX OO€ILIaHMs W COTJIAIlleHHs], BBOAWIM B J€iCTBUE BCE, YTO YTOAHO, KpOME
,,3aKOHOB ‘).

Wnes Lunepona o ToM, 4TO CyLIECTBYIOT MOpajibHbIE KPUTEPUU AJIs OTIpesese-
HUS KICTUHHOCTH MO3UTHUBHOTO MpaBa, Iproodpesia monyaspHOCTh B MOCIEAYIOLIUE CTO-
netus. bonee nmo3aHee kparkoe yrBepxkaeHue Asryctuta ['unmona (354—430 rr. H.3.)
0 TOM, YTO «HECIIPaBEIJIUBBIA 3aKOH BOBCE HE SIBIIIETCS 3aKOHOMY, Ha MPOTSKECHUH
BEKOB CIIYKHJIO CBOETO poJia JO3yHI'OM TPaJUIIH €CTECTBEHHOTO IIPaBa, HECMOTPS Ha
YTBEPKIACHHSI HEKOTOPBIX KPUTUKOB, YTO OHO OBIJIO HESICHBIM MJIH MTPOTUBOPEUHBBIM.

Teopust ectecTBeHHOTO MpaBa ObUIA BIIEPBBIE CHCTEMATH3MPOBAHA XPUCTHAH-
ckuM punmocopom Domoii AKBUHCKUM (1224—1274 11.). OH ompeaerns1 3aK0H oT4a-
CTH KaK «IIOCTAHOBJIEHHE Pa3yMa» — TO €CTb MPEANNUCAHUE, KOTOPOE OJHOBPEMEHHO
MIPOU3BOJUTCS (3aKOHOJIATENSIMH) M Ha KOTOPOE PearupyroT (CyOBbeKThl) HOCPEACTBOM
OCYIIECTBIICHHUSI 0COOOW UEeIIOBEUECKOW CrocoOHOCTH pazyma. OH yTBep)Kaall, B Tep-
MUHaX 0oJjiee SICHBIX, YeM B MPEIbIIYIIUX TEOPHIX, UTO 3aKOH UMEET 0 CBOEH Mpu-
polle OTIMYMUTEIBHYIO 1IeJb. B caMoM aGCTpakTHOM CMBICHE IIeib MpaBa COCTOUT B
TOM, YTOOBI CITY>KUTh 0011eMy OJ1ary MoJIMTHYecKoro cooduiecta. 'oBops Oosee KOH-
KPETHO, 3aKOH — 3TO 00OHApOI0BaHHBIN IJIaH KOOPAUHAIIMH, TOCPEICTBOM KOTOPOTO
00I1IeCTBO MOXET peann30oBaTh Osara (Kak MaTepuaibHble, TAK U HEMaTepUaJIbHBIE),
KOTOpBIE HE MOTYT OBITh TOCTUTHYTHI JIPYTUMH CPEJCTBAMHU.

enTpanbHbIil ecTecTBEHHOMPaBOBOM Te3uC POMBI AKBUHCKOTO COCTOUT B TOM,
YTO JICHCTBUTENBHBINA MTO3UTHBHBIN 3aKOH 00S3aTEIHHO BBHIBOJUTCS U3 OOBEKTUBHBIX
MOpaJIbHBIX MPUHLIUIIOB (MM MOPANbHBIX UCTHH). DTOT BBIBOJA MOKET MPOUCXOIUTH
IBYyMs MyTsMH. Bo-mepBbIX, Korga Mexay MOpajJbHOM M MpPaBOBOM HOPMOM cyliie-
CTBYeT IPsIMOE COOTBETCTBUE IO cojepxaHuio. Hampumep, ucxoas U3 MOpPaJbHOTO
MPUHIINIIA, YTO YOUHCTBO — 3TO 3J10, MOKHO CPOPMYJIUPOBATH U BBECTU B JICHCTBUE
IOpUAMYECKUN 3ampeT Ha YOWHCTBO. BO-BTOpPBIX, MpaBO MOXKET OBbITh BBIBEIACHO
13 MOpaJIM OCPEACTBOM KOCBEHHOTI'O Ipoliecca, KOTopblii @omMa AKBUHCKHMI Ha3Ball
(mo-nateian) determinatio — onpeieNeHne WIK yTOYHEHHE TOTr0, Kak 001 MOpasb-
HBIA IPUHLUI TPUMEHSETCS B KOHKPETHBIX OOCTOSATENBCTBAX Il 0OJIETYEHUsI KOOp-
JMHAIAA TeWCTBUN JIto/1el. bombIas 4acTh O3UTUBHOTO MpaBa, yTBEPKAA OH, OblIa
BBIBE/ICHA U3 MOpAJIM 3TUM BTOPBIM myTeM. PomMa AKBHHCKHI yTBEPXkKAAJl, YTO €CIU
MO3UTHUBHOE MPAaBO HE BBIBOJUTCS M3 JNEHCTBUTEIBHBIX MOPAJIbHBIX MPUHIUIIOB HU
OJTHHM M3 3TUX JIByX CIIOCOOOB, TO, €CIIM BCTIOMHUTB JIO3YHT ABI'YCTHHA, TAKHE 3aKOHBI
«HECIIPaBEeIJIUBBDY U HE MOTYT OBITh «3aKOHOM.
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AKBHMHCKUH TpakTaT 00 OTHOUIEHUH MEXKIY 3aKOHOM U MOPAJIbIO yCIIOXKHSIETCS
€ro TPAaKTOBKOW TOro, KTO OOJIbILIE€ BCEro MOJIXOAUT HA POJIb IMPABUTENS U 3aKOHOJa-
Tensd. [IOHATHS aBTOPUTETHOTO 3aKOHOMATENS M MOPAIbHO 00s3aTeNbHBIE 3aKOHHI,
NPUHATBIE 3TUM JIUIOM, SBISIOTCA Koppenstamu. CMBICH 3aKOHAa COCTOWUT B TOM,
YTOOBI CIYXKHUTh 00IIeMy OJIary, M eCli KaHAUJAT B 3aKOHOJATEIH CIIOCOOEH CaeNnaTh
9TO 3P PEKTUBHO, OCYIIECTBIISAS MOJTUTUYECKOE TIPaBICHUE, TO AKBHHAT TOBOPHT, YTO
TaKOHW YeNoBEeK 00s3aH yNPaBIATh. 3aKOHHBIE MOJUTHYECKHE BIACTH — 3TO TE, KTO
PYKOBOJCTBYETCSl «3a00Toif 00 oOmiecTBe», U 000N 3aKOH, CO3JaHHBII Ha OCHOBE
JIpyTUX MOTHUBOB, SIBJISIETCSE 0COO0H (hopMOI HECIIPAaBEATUBOCTH, KOTOpasi TAKXKe MO-
KeT aHHYJIMPOBATh MO3UTUBHOE MIPABO.

C xonma esporneiickoro Bozpoxnenus no konua XVIII Bexa ¢punocodcekue ne-
6aThl 0 MPUPOJE MpaBa 3HAUYUTEIHHO PACIIUPUINCH U Pa3HOOOPA3UIINCh, IPUBIIEKas
TEOPETUKOB M3 AHTIIMU M BCEW KOHTHHEHTanbHOM EBpombl. 3a 3TOT mepuoj npounso-
IIJTO /1Ba KPYTHBIX TEMAaTUYECKUX COOBITHS. Bo-TIepBBIX, OBLITIO pa3BUTO MHEHHE, BIIEp-
BbIe copmynupoBaHHoe B [IpeBHeii ['pennu u pa3BUTOE B HEKOTOPO CTENEHH AKBU-
HATOM, 4TO 3aKOH CJIEJyeT MOHUMATh 0 00pa3Ily MpUKa3a, OTJAHHOTO BBIIIECTOSIIIM
MOTYMHEHHBIM, OT/Ja4a KOTOPOTO JAeJaeT ONpeAeiCHHbIC JCHCTBHS 00S3aTeIbHBIMU
IUIsl pallMOHAJIBHOTO aJpecarta (1 peanoaaraeMoro ajapecara). Bo-Bropsix, HaunHas ¢
1620-x rofoB, B AHIIIMHY NOSIBWIIACH Bee 00JI€€ N30LIPEHHAsI Ues O TOM, 4YTO B OCHOBE
mpaBa JICKHUT OOBIYai, MPUMEPOM KOTOPOTO SIBISETCS O0Iee MpaBo AHIVIMU. DTH
«TEOPETHUKU OOIIETo MpaBa» OKa3aJaHl HENpeXo/slllee BIMUsSHIE Ha 3alaJHyI0 (HI0CO-
¢uto npasa BIUIOTh 10 HAILIUX JHEH.

B gactHOoCTH, Takue ¢umocodsl, kak ['yro ['pommit (1583—1645), ®pancucko
Cyapec (1548—1617) u Camywun dou [lydbennopd (1632—1694), pazBuBanu Teopun
O TOM, KaKUMH JIOJDKHBI OBITH JIFO/IM, YTOOBI OBITH CHOCOOHBIMHU HABSA3BIBATh U MOAYH-
HATH ce0st 3aKOHY. XOTS MEXAy STUMH TEOPETUKAaMH CYIIECTBOBAIM PA3IUYMUs, OHH
pas3ziessiii HeKOTOpbIe 001He mpeanonoxenus. Hanpumep, ObII0 perieHo, 4To 3aK0H
HalpaBlIeH Ha CYLIECTB CBOOOJHBIX — 00JIJAIOUIUX CIIOCOOHOCTBIO BBIOMpATh U3
MHOX€ECTBA JIOCTYINHBIX JeHCTBUI pasyMHble. J{pyruMu cioBamMu, TaKHe CyIecTBa 00-
JIa/Ial0T CIIOCOOHOCTBIO PACIO3HABATh 3aKOH KaK CBOETO POja MPUKa3, 00paIleHHbIN K
HUM, IOHUMATh 3TOT (PAKT KaKk NpUYMHY JIeficTBOBaTh (WK, IO KpaiiHell mepe, 00y-
MBIBATh) ONPEEICHHBIM 00pa3oM, a 3aTeM JEeHCTBUTENIBHO JIeHCTBOBaTh HA OCHOBE
ATOTO TpU3HAHUA M 00yMbIBaHus. bosee Toro, 3t Grtocodsl coriamanich ¢ TeMm,
YTO CO/IEP’KaHME 3aKOHA OTIPENIeNIeTCs COIepKaHNeM BOJIH 3aKOHOATEIIS.

Tor ¢dakr, yTo co3maHue 3aKOHA CBA3aHO C ONPEACICHHBIM JCHCTBHEM BOJIH
YeJI0BEeKa, TAaK)Ke MOMOraeT OOBSACHUTh, KAKUM O0pa3oM 3aKOH MOOYKTAaeT CBOUX
CyOBEKTOB JIEHCTBOBATH COOTBETCTBYIOUIMM 00pa3oM. 3aKOHOJATEIbh KaK IIOJIKOBO-
Jiell» CTPEMUICS, BBO/IS 3aKOHBI B JCHCTBHE, IPOU3BECTH MOBEJCHUE, OTPAXKEHHOE B
COJIEp’KaHUM 3aKOHA, KOTOpOe TpeOOBaJIO EHCTBUS BOJIM CyOBEKTa TOJIBKO YTO OIU-
CaHHOT'O BHJA.

TeopeTtuku nosjaranu, 4To i TOr0, YTOOBI 3aKOH YCIIELTHO PYKOBOIWII ITOBEIe-
HHUEM, He00X0IUMO «CoeMHeHe Boib». Cyapec, HarpuMep, TOBOPUJI, YTO BOJIS CyOb-
eKTa IpaBa JOJDKHA «BCTYIIATh B HETIOCPEACTBEHHBII KOHTAKT C BOJIEH 3aKOHOATes;
[Tydenmopd Taxke TOBOpWI, YTO COACpNKAHHWE 3aKOHA JIOJDKHO OBITh «BHYIICHO
pa3ymy cyObeKTa», 4ToObI MOTHBHPOBATH CyOBEKTa JEHCTBOBATh COOTBETCTBYIOIINM
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oOpa3om. Bee 3T npeamnonoxenus moaepxxuBain u GopMupoBaiu odiiee MHEHHE O
TOM, YTO CYIIECTBEHHass OCOOEHHOCTh IpaBa COCTOUT B TOM, YTOOBI MTPaTh paIfo-
HAJIBHYIO, M PEIIAIONIYI0 POJIb B MMPAKTHYECKUX PACCYKICHUAX €T0 CyObEKTOB, TO €CTh
B X PACCYXACHUSIX O TOM, YTO OHM JOJDKHBI AenaTh. (DTa TouKa 3peHust OyJeT Mojb-
30BaThCs BO3pOXKICHUEM cpean (prumocodoB mpasa B KOHIIE X X BEKa).

Jpyrum KpymHBIM COOBITHEM 3as1BJICHHOTO TIEpHOa ObLITO MOSBJICHNUE B AHIIINU
B Hauvasne XVII Beka rpymibl FOpUCTOB U CYAEHN, MOCTAHOBUBIIIKX, YTO BCE MMPaBa — 3TO
SKBHMBAJICHT WJIM MPOU3BOIHOE OT OOILIEro MpaBa, KOTOPOE OHU ONPEACTIIN KaK «He3a-
naMsATHBIA 00bI4ait». Cpen TeX, KTO BHEC BayKHBIN BKJI/1 B 3TY OOIYI0 TEOPHUIO, OBLITH
Onyapa Koyk (1552—1634), Mateio Xeitn (1609—1676), a nozxe Yuibam biadk-
ctoyH (1723—1780). 3akoHBI SABISIOTCS YaCTHIO OOIIETO MpaBa TOJIBKO B TOM CIydae,
€CJIM, KaK CKa3zall Xes, «OHH MpruoOpesid CBOI0 00s3aTENIbHYIO CHITY U CHITy 3aKOHOB
B pe3yJbTaTe JI0JITOr0 M HE3aMaMsATHOTO HCIIONb30BaHuM». CaM (pakT MCHOIb30BaHUS
MpaBUiIa COOOIIECTBOM B T€UCHHE MHOTHX JIET MJIM CTOJIETHH — 3TO TO, YTO MPHUIAET
JTAHHOMY TIPaBHJIy aBTOPHUTET U JISTUTUMHOCTb.

OpHaKo TOYHBIH XapakTep U POJIb ITOW MPAKTUKU OBLIH MPEAMETOM HEKOTOPBIX
cniopoB. Tak, Koyk yTBepskaan, 4To aHTIHIICKOE NMPaBO (PaKTHUYECKH HE W3MEHHIIOCH
IO CYIIECTBY CO BPEMEH CAKCOB MJIU Ja)K€ PUMJISIH M UTO Takasi Mopa3uTesibHasi UCTO-
pus JIeryia B OCHOBY JISTUTUMHOCTH aHTJIMHCKOTO MpaBa ero BpeMeHH. Xela HaXoaui
9TO YTBEP)KJIEHUE COMHHUTEIBHBIM U YTBEPXkAaJ, YTO 3aKOH HACTOSIIEro He 00s3a-
TEJIHHO JOJDKEH OBITh MICHTUYEH 3aKOHY NPOILJIOro, HO TOJIBKO HEMPEPHIBEH C HUM;
CYIIIECTBEHHO TOCTOSIHHOE OIIYIICHHE WIEHAMH COOOIIECTBA, YTO HACTOSIIUI 3aKOH
SBIISICTCSA PA3yMHBIM M COOTBETCTBYIOIIHM UX OOCTOSTEILCTBAM.

Teopust obmiero mpaBa ObUTa BaXKHBIM OTCTYIUIEHHEM OT OCHOBHOM MOZenu
[paBa, IJIaBHBIM 00pa30M IMOTOMY, YTO OHA OTOIILIA OT CTaTyTa KaK IMapaJIurMbl U BMe-
CTO 3TOTO COCPENOTOYMIACH HAa OOBCHEHNU (YHKIIMOHUPOBAHHS CyJIOB M UX CBSI3H C
Oosee mMMPOKUM co00mEeCTBOM. [l03TOMY HEsTeNBbHOCTH Cyned M MpPaKTUKYIOIIUX
IOPUCTOB BIEPBHIE OBLIO OTBEACHO MOYETHOE MECTO B MOCTPOCHUHU (pusiocodpckoit
Teopuu mpasa. (DTOT OOIIMIA MOAXO CTAaHET JOMUHUPYIOIIMM Ha MPOTSXKEHUH BCETO
XX Beka).

B pamkax cBoeil ¢uiocopuu npaBa TEOPETUKU OOILEro MpaBa BBIABUHYIH TO,
YTO TeNepb Ha3bIBaeTCA TEOpUel CyAeOHOro pa3dupaTenbCTBA: TEOPUIO TOTO, YTO
CYIbH JENaloT U JOJDKHBI Aenarh. [IocKombKy cyThio 00IIero mpaBa ObUT M3BEUHBIN
00bI4aii, KOTOPBI BBIXOJWII 32 MPEesbl BEPOBAHUM WM B3TJISIOB JIIOOOTO OTAEIb-
HOTO YeJIOBEKA, Cy/Ibsl He OB M HE MOT BBICTYIIaTh B KAUECTBE 3aKOHOATEIS IIPU pas-
pEeIIeHUH CTIOPOB MEXKIY rpaxaaHamMu. BMecTo 3Toro cyabs 0OHapyKUBaJl WK pa3iiu-
Yaj o0Iee MpaBo U3 COOTBETCTBYIOMIMX MPOIUIBIX JIEN, TPAKTATOB, U OOILEro OIBITA.
Kak wm3Bectno, Koyk ckazam: «Judex est lex loquens» (OykBagbHO: «Cyabpsi — 3TO
TOBOPSILLIMHI 3aKOH»), UMesI B BUAY, UTO CYIbs SABJISIETCS CBOETO POJIa SKCIIEPTOM B 00b-
SIBJIGHUU 3aKOHA, KOTOPbIN CyllecTBOBal paHee B obmiecTBe. Cyaps — 3TO «GKHUBOMN
OpaKkyJ» 3aKOHa, HO TOJIbKO KaK €ro pymnop, a He Kak €ro MCTOYHHUK. Y TBEp)KICHHE
Koyka Taxoke mompa3symeBaeT, 4To ¢ KaXKJIbIM HOBBIM CyZI€OHBIM pElIeHHEeM, OCHOBAH-
HBIM Ha apTyMEHTAIU{ MPOILIBIX JeJI, ¥ B TOM Mepe, B KaKO! 1M0100HbIE J1eN1a TOJKHBI
paccMaTpuBaThCS OAMHAKOBO, HMEHHO HOBOE JIEN0, @ HE CYJbs, PACIIUPSIET 3aKOH.
CoOTBETCTBYIONIHI OIBIT Cy 1€l (M alBOKATOB, KOTOPbIE BHICTYIANIN MIEPe HUMHU) ObLT
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o0bsicHeH KoykoM B TepMHHaX «HMCKYyCCTBEHHOTO pa3zymay, 0C000i MHTEIUIeKTyalb-
HOM CIOCOOHOCTH IOPHCTOB CHHTE3WPOBATH OOBIYaM COOOIIECTBA B COTJIACOBAHHBIN
Ha0Op MPUHIMITOB OOIIETO MpaBa, UCTIONIb3YEMBIX Ui paccMOTpeHus nen. «Pazym —
9TO JKM3HB 3aKOHA, — cKa3zan Koyk, — a 3aKOH — 3TO AEWCTBHE, KOTOpoe TpedyeT
JUTNTENTFHOTO HW3YYEHHsI M OIBbITa, TMPEKIE UYeM YeJIOBEK CMOXXET JOCTHYbL €ro
TIO3HAHUS.

OTMeTuMm, 4TO B TO BpeMsI KaK NepBbIe TEOPETUKH OOIIETO MpaBa ObUIH JOBOIBLHO
OTPAaHUYECHHBI B CBOMX CTPEMJICHUAX — OHHU CTPEMWINUCH OOBSICHUTh KOHEUHYIO OC-
HOBY IpaBa AHIIMU — WX 3HAUEHHUE 3HAUYUTEIHHO BO3POCIO C cepearHbl XX Beka.
[TockonpKy monuTHYecKas 1 IdKOHOMHUYECKAsi MOIIb CTpaH OOIIETo MpaBa, TaKUX Kak
Coenunennsle llTtatel n Coenunennoe KoponeBcTBo, BO3poCiia Ha MEXyHAPOIHOM
YpOBHE, HX MPABOBbIE CUCTEMBI U TIPABOBHIE TEOPUU, KOTOPHIE MX OOOCHOBHIBAIOT U
OOBSICHSIOT, COOTBETCTBEHHO BO3POCIIO MX BIHsHUE. bojiee Toro, camo MexyHapo-
HOE MPaBO MOCE OKOHYaHUS BTOpOI MUPOBON BOMHBI Pa3BUBAIOCH SKCIIOHEHITUATBHO
u o0BbIYall JIOATroe BpeMs CUHMTAICS OJHUM M3 €ro 3aKOHHBIX MCTOYHHMKOB (Searle,
2010).

BMmecte ¢ TeM omHuUM U3 Hambojee BIUATENBHBIX (PuiIocodoB mpaBa paHHEro
Hogoro Bpemenu 0b11 Tomac I'066¢ (1588—1679), ubst Teopust mpaBa npeAcTaBisia
co00if HOBYIO CMECh TEM U3 TpPaJUIMi KaK €CTEeCTBEHHOTO IpaBa, TaK U TEOPHH
koMaHA. OH Takke MPEeIOKUI HEKOTOPBIe U3 CAMBIX PAHHUX KPUTHYECKHX 3ameda-
HUW TeopuH OOIEro mpaBa, KOTOpPHIE OBLIM 3HAYUTEIHHO PA3BUTHI TEOPETHKAMHU
B XVIII Beke. st ['066ca 3akoH ObUI rIIaBHBIM HHCTPYMEHTOM CYBEpEHa, C TOMOIIIBIO
KOTOPOTO OH MOT CIIYXXHTb IIeJISIM ITPABUTENIbCTBA, KOTOPbIE OBUIN CBSI3aHBI C MUPOM H
JUYIHON 0€30MacHOCTBIO BCEX €ro TpakaaH. TBOpS BO BpeMs M IOCIE aHTJIMHCKHX
rpaxaanckux BoiH (1642—1651), oH pa3BuBaj UL O TOM, YTO MPABUTEIILCTBO, (-
(EKTHBHO YIIpaBIsieMOE 3aKOHOM, SIBIISICTCS €JUHCTBEHHBIM OIUIOTOM POTHUB aHAPXHUU
WJIH, KaK OH BBIPA3HJIICS, «BOMHOMN BCEX MPOTHB BCEX).

®dunocopusa npasa ['060ca — 3TO 0TYACTH OOBSICHEHHE TOTO, KAKUM JOJDKEH
ObITh 3aKOH, YTOOBI BBIMOJHATH 3Ty (PyHKUMI0. MHOrMe yuyeHble cuurtaror ['o66ca
OCHOBOIIOJIO)KHUKOM FOPHINYECKOT0 MMO3UTUBU3MA, TOCIIOJICTBYIOLIEH (ritocopckon
teopuu npasa ¢ XVII sexa. OCHOBHBIE WU IOPUANUECKOTO MMO3UTUBU3MA CBOJSITCS K
TOMY, YTO TIPABO I10 CYIIECTBY SBJISETCS COIMAILHBIM (DaKTOM U YTO OHO HMEET CaMOe
Ooubliee yCIOBHYIO CBSA3b C MOPAJIbI0 HOPMBI: MHOTHE JIEMCTBUS, KOTOPBIE IOpUANYE-
CKH 3ampeleHs! (MU MpeIniucanbl), TeM He MeHee, MOTYT ObIThb MOPaJbHBIMU (WIJIH
aMOpaJIbHBIMU ).

B cBoeM u3BecTHOM counHEeHUU «/lesuagarn» (1651) oH mucal, 4To «3aKOH BO-
o0111e He COBETYeT, HO MoBeseBaeT». [I0CKOIbKY 3aKOHBI SBISIFOTCS «3HAKAMH BOJIN
cyBepeHa, ['000c crenan ocoObIil akIeHT Ha TpeOOBaHUH, YTOOBI 3TH «3HAKM» OBLITH
JIOCTaTOYHO MyOJIMYHBIMU U IOHATHBIMHU JUIsl 00bIYHbIX Tpaxkaan (Hobbes, 2011).

I'066¢ otBepr uzaero Koyka o ToMm, 4TO nMo3HaHHE 3aKOHA TpeOyeT NPUMEHEHUs
«HCKYCCTBEHHOTO pazyMa U «IJTUTEIIbHOTO U3yUEHUS U OTIBITa», yTBEPXKAas, YTO €CIH
aJIBOKATHI U CyAbH OyIyT HEOOXOAMMBIMH MOCPEIHUKAMHU MEXIY CYBEPEHOM U TO-
TAHHBIM, TO 3aKOH CHOBAa HE CMOXKET HAIPABJIATH IMOBEIEHUE TE€X, K KOMY OH IIpHUMe-
Hsercs. OH moJaraji, 9To OOBIYHBIEC JIFOM MOTYT OOOWTHCH 0e3 ajBOKaTa U OCBOUTH
coJiep KaHue MPABOBOM CHCTEMBI TIOCJIE IPUMEPHO ABYXMECSYHOTO U3YyUEHHS.
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Xots B Teopun ['066ca ecTh HEOCTIOPUMBIE TIO3UTUBUCTCKUE AIEMEHTHI, TTOCTY-
JUPYsI BAXKHYIO CBSI3b MKy €CTECTBCHHBIM U TPAXKIAHCKUM MPABOM (TO €CTh MEXTY
MOpaJIbIO ¥ TO3UTHBHBIM IIPABOM), OH TaK)Xe ObLT BJIOXHOBIICH TPAJUINEH €CTECTBEH-
HOro mpaBa. OH yTBEpXkKAal, YTO ECTECTBEHHOE MPABO U IPaKTAHCKOE MPABO «COIep-
XKat APYT Apyra U UMEIOT OJUHAKOBYIO CTemeHb». 1o, uto ['060c nmen B Buay mox
THM YTBEPXKJIEHHEM, C T€X MOp OBUIO MPEIMETOM Hay4HBIX /1e0aToB; BEPOSTHO,
OH CUHUTAJI, YTO CYIIECTBYIOT CKPOMHBIE, HO PeabHbIE MOPAJIbHBIE TIPEIENbI TOTO, YTO
CyBEepeH MOXKET 3aKOHHO TpeOOBaTh OT CBOMX MOAMAaHHBIX. Takum oOpazom, ['0066c
MOTIBITAJICS CHHTE3UPOBATh TPAJUIIMU €CTECTBEHHOTO MpaBa M KOMaHOBaHUS, XOTs,
BCE K€, HE JIOCTUTHYB B 3TOM OKOHYATEJILHOTO yCIexa.

OnHuM n3 Benuuaimux ¢puiocodoB Mpasa B 3alaJHON TPAIULINK, HAacIeue KO-
TOPOTO HEOOBIYHO M (DAaKTUYECKH TPOJOIKACT pa3BUBATHCS, sBIseTcs Mepemus
benram (1748—1832). On ocraeTcs oqHUM M3 HanOoJiee MPOHUIIATEIBHBIX (HIIOCO-
¢oB mpaBa, HO OOJBIIAS YaCTh €T0 padOT ObUIA TIOCTIE €r0 CMEPTH HEOoITyOIMKOBaHA
¢dakxTHuecku 10 cepeanHbl XX BeKa. 3HAYUTEIBHO YIIPOIIEHHAst BEPCHs ero (QHII0co-
¢un mpasa OblIa TpeAcTaBiIeHa aHMIUHCKUM topuctoM JIxonom OctuHoM (1790—
1859), uT0, B CBOIO OYepe/ib, TIOMOTJIIO ONPEACITUTh IOBECTKY JHS JUIsl BAYKHOU PabOTHI
B XIX Beke.

Ectb 1Be OCHOBHBIE TEMBI B MBICITH beHTaMa, KOTOpbIe OXBATHIBAIOT OOJIBIIYIO
4acTh ero paboT o nmpupojie mpasa. [lepBoii u camoli panHel TeMoil OblTa HeyCcTaHHas
Y BCEOObEMITIONIAsi KPUTHKA TEOPUH OOILEro mpasa u, 1Mo CyTH, aTaka Ha caMy UICI0
o0111ero mmpasa Kak TakoBoro. Bo-BTopsIx, 3T0 pacimupenue u nepecMoTp roo0coBcKom
KOHIICTIIINH CyBEPEHHUTETA U HJICH IIPaBa KaKk CBOETO PO/ia KOMaH/IbI.

Tax, bertam cuurain, 9ro odIiee mpaBo, KOTOPOE SKOOBI JIETIIO0 B OCHOBY aHTJIIHIA-
CKOTO TIpaBa, ObLIO 3aIly TAHHBIM B TEOPHH, OTTACHBIM Ha ITPAKTHUKE M BO BCSIKOM CIIydae
HECTIOCOOHBIM OBITh 3aKOHOM B TIOJTHOM CMBICIIE 3TOrO ciioBa. Ero mepBoHavyanbHOM
LEJIBI0 C TAKUM HANpaBJICHUEM MBICTH ObUT BI9KCTOYH, KOTOPBI B CBOUX KOMMeEHMA-
pusix k saxonam Aunenuu (1765—1769) (Blackstone, 2003) nombiTancs cucTreMaTu3u-
pOBaTh M CBECTH JOJTYH) HMCTOPHIO aHTJIUICKOrO OOINEro mpaBa K 3JETaHTHOMY
Ha0Opy OCHOBHBIX MPUHIUIOB. BI3KCTOYH HEOAHOKPATHO MUCAT O «MYAPOCTH» ITHX
MIPUHIIUIIOB, CBSI3aHHOW C UX JTOJTHM MPHU3HAHUEM CPEIM aHTJIMHCKOTO Hapona; caM
(hakT UX ATUTENHHOTO MCIOIB30BAHUS U OJ00PEHUs MpHIaBajl UM JIESTUTUMHOCTD H
00513aTeIHHYIO CHITY.

Haumnas co cBoeit mepBoii paboTel «@Ppaemenm o npasumenvcmae» (1776),
benTtam kputnkoBan biskcToyHa U IpyruX TEOPETUKOB OOIIETO MpaBa 3a TO, YTO OHH
00BETMHUIIN BOIIPOCHI O TOM, YTO TAKOE 3aKOH M KAaKUM OH JIOJDKEH OBITh. DTa OIINOKa,
yTBEpKIaJl OH, IPUBEJA K YAyLIaoled pedopme mpasa, 4TOObI aJeKBaTHO Pearupo-
BaTh Ha OBICTPO MCHSIOUIMECS COLMAIBHBIE W SKOHOMHYECKHE YCIIOBHS KOHIA
XVIII Beka.

BenTtam Taxke BBIIBHHYJ KPUTHKY OOIIErO MpaBa KakK MCKIFOYUTENLHON 00a-
CTH TIPpOoeCCHOHATBHOMN AUTHI-IOPUCTOB M CYJEH, B KOTOPOH YacTO HUCIOJIb30BAIHChH
HESICHBIC M TEXHUYECKHE (DOPMYITHUPOBKH, YTOOBI COXPAHHUTh 3aKOH OKYTaHHBIM TAHHOM
C TOYKH 3peHMs OOBIUHBIX I'pa)KIaH, U BCE 3TO B MHTEpEcax yBEKOBEUEHHUS MH(]a
(mo muenuto beHTama), 9TO IOPHUCTHI ABISIFOTCS IKCIIEPTaMHU B 00JIACTH «HCKYCCTBEH-
HOTO pazyma» (Bentham, 2000), kak 3T0 6bUTO BriepBEIe MpemToskeH0 Koykom.
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benram, kak u ['060c, cunTas, 4To €ciu A3bIK 3aKOHA U METO/IbI, HCIIOIb3yEMble
JUIS €T0 TOJIKOBaHUs, He OyAyT MOCTYIHBI U TMOJIE3HBI OOBIYHBIM TpaXJ1aHaM, K KOTO-
PBIM OH NPUMEHSETCS, 3aKOH OCTaHEeTCsl HeA((EKTHUBHBIM B Ka4eCTBE PYKOBOJCTBA K
UX NMOBeAeHHIO0. beHTaM nomen Janpie u yTBepKAaall, 4To CUCTEMA, B KOTOPOH CyJbU
SAKOOBI pa3pabaThIBAIOT IPABOBYIO JOKTPHHY B KaXKJOM KOHKPETHOM CITy4dae, TAaKKe He
CHOCOOHA PyKOBOJUTH MOBEJCHUEM JIHII, K KOTOPHIM OHA IPUMEHSETCS, ¥ IO3TOMY He
KBaJTHM(PHUIUPYETCS KaK 3aKOH.

Bbenrtam Taxoke caenan ycrnexu B OTHOIICHUH yTBepkieHuit ['066ca o cyBepeHu-
TeTe, IpaBe M OTHOIIECHUSAX MEXTy HUMH. OH ONpeaesnsyl 3aKOH MPEXKIe BCEro Kak
«COBOKYITHOCTb 3HAKOB, IIPOBO3IVIAMIAIONINX BOJEU3bIBICHNUE, 3 lyMaHHOE UJIH MPH-
HATOE CyBEpEHOM TroCyJapcTBa», U Mo3TOMy ciiefoBasl ['060cy u Gosiee paHHUM Teo-
peTHKaM B pa3MBILIUIEHUSX O 3aKOHe Mo oOpasiy moseseHus. Kak u ['o66¢, benram
WCTIOJIb30BAN TIOHATHE CyBEpEHHUTETA ISl OOBSICHEHHS eTMHCTBA ITPABOBOM CHCTEMBI,
a TAaK)K€ KPUTEPHUEB IOPUINUECKOM CHIIBI IS 3TOM CUCTEMBIL. BitacTh rocynaps, B CBOIO
oyepeib, 00BSICHSIACH TPUBBIYKON (MITM CKIIOHHOCTBIO) JIFOCH OOLTHMHBI TOAYUHSITHCS
3aKOHaM, UCXOJSIINM M3 3TOr0 UCTOUHHUKA. beHTam mucan 06 o0riel IpuBBIYKE K T10-
BUHOBEHHIO, TOJ KOTOPOH OH MOApa3syMeBal JAWHAMUYHOCTb B3aWMOOTHOILIEHUS
MEX/1y TPaXJaHUHOM U CYBEPEHOM, B KOTOPBIX 00Iasi MPUBBIYKA COCTOSJIA B PEry-
JIIPHOM MOJYUHEHUU MHOTHX IpaskJaH MOBEJICHUSIM CyBepeHa U B KOTOPBIX TaKoe MO-
BUHOBEHHE OBLJIO M3BECTHO M 0XKUAJIOCH Cpeiu TpakaaH. B aTom oTHomennn bentam
ObUT TIPEIIECTBEHHUKOM HCH, 3HAUUTEIbHO PE3BUBIIMICS B KOHIIE XX BeKa, 4TO
MPaBO OCHOBBIBACTCSI HA CIIOKHBIX COLIMAIBHBIX KOHBEHIIUAX, KOTOPHIE BKIIOYAIOT
NIeWCTBUS, B3aUMHBIE OXKHJIAHUS U YOKIESHHUS T0OCTaTOYHOM YacTH OOIIEeCTBa.

VYkazanusle Gpunocodckre BO33pEeHus, B CBOIO 04epe/Ib, HAIILIH MTPOJAOJDKEHNE B
Tpyaax />xona OcThHa, KOTOPBIN CHIFPajl KIIOUYEBYIO POJIb B PA3BUTHH FOPUIMUECKOMN
Hayku XX Beka u ¢unocodun mpasa B 1enaoM. FOpuandeckuii nozutusuzm OctuHa
4acTO TPAKTYeTCs KaK YIPOILIEHHOE, XOTS W DJIETAHTHOE M JIOCTYITHOE H3JI0KEHUE
OCHOBHBIX MoyiokeHui Teopun bentama. Kak uzBecTtHO, OCTUH MPOBO3IIIACKI, YTO
«CYyIIECTBOBAHUE 3aKOHA — 3TO OJIHO, @ €TI0 JIOCTOMHCTBA WM HEIOCTATKH — COBCEM
JPYyroe», 4To CTaJI0 YacTO UTUPYEMBIM JIO3YHI'OM FOPUANYECKOT0 MTO3UTUBU3MA.

3akoH, cka3an OCTuH, — 3TO IIPUKa3 CyBEpEHa, TOJAKPEIUICHHBIN yTpO30i CaHK-
1uil. [Ipukassl — 3T0 00513aTeNIBHO O0IIME TPENNCAHN, KOTOPbIE 03HAYAIOT JKEJIaHUe
TTOBEJICBAIOIIETO CYBEPEHA, YTOOBI IEHCTBUE OBLIO CIIEIaHO WK HE cenano. [lomobno
benramy OCTHH XapaKTepu30BaJl CyBEPEHA KAK JIMYHOCTh WM TPYIILY JIUL, KOTOPBIM
OOBIYHO TOJYMHSAETCS OCHOBHAs YacTh IMOJUTHYECKOTO COOOIIECTBAa, HO KOTOPHIC
OOBIYHO HE MOTYHUHSIOTCS HUKOMY Apyromy. «[IpHBBIYHOE MOBHHOBEHHE» B TEOPHU
OcTrHa — 3TO COOTBETCTBHE MEXIY TEM, YTO MOBEJIEBAET CYBEPEH, U TeM, uTO (ak-
TUYECKH JIeIaeT OCHOBHAS YacTh MOJIUTUUECKOro coodmectBa. [To Muenuto OcTuHa,
3aKOH He 00JIajjaeT Kako-1100 YHUKaIbHOM MOTHUBALMOHHOMN CHUJIOW, M MO3TOMY HE
BaYKHO, MOYEMY TpaKJIaHe eMy MOAYUHSIOTCS, TO €CTh M0 KaKOH NMpUYMHE OHU eMy
noguuHsitoTcs. CleIcTBUEM 3TOW TOYKU 3pEHUs], OHAKO, SIBJISIETCS TO, YTO, 110 Kpai-
HEl Mepe, yrpo3a MPUMEHEHUs CaHKIUKA HeoOXoJuma IJisi TOro, 4TOOBI MOOYIUTh
moaeit noqunHAThes. B koHme XIX Beka pa3nuyHbIe YUeHbIE Hadaau pa3padaThiBaTh
KPUTHKY 3TOTO IIPOCTOT0, HO MOIITHOTO OOBSICHEHUS MPaBa, XOTS KAHOHUYECKOE OIpo-
BepkeHHe no3uTuBu3Ma OCTHHA HE BO3HUKIIO J10 cepeinHbl XX BeKa.
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XX Bek ObUT BO MHOTOM BEKOM FOPHIMYECKOTO MO3UTHBH3MA: JBE BBIIAIOIINECS
¢urypsl B punocoduu npasa, acrpuiickuii ropuct I'anc Kenbzen (1881—1973) u an-
rimiickuid TeopeTrk mpaBa X. JI. A. Xapt (1907—1992), o6a pazpaboTain BIUSTEb-
HBIE BEPCUU TO3UTHUBUCTCKOM TEOPHH MPHUPOJBI IpaBa. B TOT ke mepros BOHUKIH
TaKXKe «PeaTHCTUIECKUE) MIKOIBI Grocoduu npaBa — ogHa B CKaHIUHABUH, APyTast
B Coemunennsbix LlltaTax, — KoTOpBIE OBLTH B OCHOBHOM MO3UTUBUCTCKHMH 110 CBOCH
OpHEHTAINH, HO 3aHUMAIIUCh COBEPIIEHHO HHBIMU (QHIOCOPCKUMH (B CITy4ae CKaH M-
HABOB) M MPAKTUYECKUMHU (B CIlydae aMEpUKaHIIEB) BOIPOCAMH, YEM T€, KOTOpPhIE pac-
cMmarpuBainich Kenabp3zeHoM u XapToM.

Kenb3eH, uaeitHbIi TPOTUBHUK €CTECTBEHHOIIPABOBBIX TCOPUH, OTIPEISIINI IICH-
TpaJIbHYIO NpobiieMy Guocopuu npaBa Kak 0ObsICHEHHE HOPMATHBHOM CHUJIBI 3aKOHA,
TO €CTh NPHUTA3AHUS 3aKOHA HA TO, YTOOBI 3aKOH CIIPABEIIMBO YKa3bIBAN JIFO/IM, YTO
OHU JOJDKHBI AenaTh. OH OTBEPT MICI0 O TOM, YTO HOPMATHBHAS CHJIA 3aKOHA MOYXKET
MIPOMCTEKATh U3 €0 HPAaBCTBEHHOCTH.

Kenp3en Haxonwics Moja CHIBHBIM BIMSHHEM HEOKAHTHAHCKHUX TEHACHIMHA B
HEMEKOs3bIYHON puocoduu B Hauane XX BeKa U, COOTBETCTBEHHO, ObLI MPUBJICUCH
K «TPaHCIICH/ICHTAIbHOW» CTPAaTeTHH apryMEHTAIIH, KOTOPYIO MpociaBmil IMMaHynt
Kanr (1724—1804): yuutbiBas cyiiecTBOBaHHE HEKOTOPOTo GecCopHOro peHOMEHa,
KaXX/IbIii UMEET TPaBO CAEIAaTh BBIBOJ WK IPEANOIOKUTH CYIIECTBOBAHUE BCETO, YTO
HEOOXOIMMO JUTSI €r0 OOBSICHEHHSI. Y YUTHIBasi HEOCTIOPUMBINA ()aKT, YTO 3aKOH MPETEH-
JyeT Ha aBTOPHUTET, €AMHCTBEHHBIN croco0 m30exarh OECKOHEYHOro perpecca (T.e.
MIOMCKA MEePBOMCTOYHHUKA MIPaBa, B TOM YHCJIE [TOUCKA BIACTHOTO cToyHMKa KoHeTu-
TYIIMN) — 3TO MPEATOJIOKUTH, YTO aBTOPUTET OCHOBOIOJIATAIOIIETO TOKYMEHTA HITH
KOHCTUTYLIMH TPOUCTEKAET U3 «OCHOBHOW HOpMBD (Grundnorm mo-HEMEUKH), CyTh
KOTOPOTO CBOJUTCA TNPHUMEPHO K cieayiomemMy: «KoHcTuTynmum crnemyer momdu-
HATBCSI.

Kenp3eH 3ammman «4ucTyi0 TEOPUIO» IpaBa, TO €CTh TEOPHUI0, KOTOpas CTpe-
MUTCS O0BSICHUTh HOPMATUBHOCTH MPaBa, He CChUIASACH HAa KaKUE-TUOO0 SMITUPHUECKUE
(akThl 0 BepoBaHUX, yCTaHOBKaxX win noseaenuu mojei (Kelsen, 1934). daranbuas
npobjemMa TpaHCUEHICHTABHBIX apIYMEHTOB, OJJTHAKO, COCTOMT B TOM, YTO OHH ys3-
BUMBI [Tl BO3Pa)KEHH, OCHOBAaHHBIX HA OTPHIIAHMH PEATLHOCTH TOTO, YTO TEOPHSI TIbI-
TaeTcsi OOBSCHNUTH: 3aKOHBI ICHCTBUTEIHLHO MPETEH/IYIOT Ha aBTOPHUTET, HO, BO3MOKHO,
3TOT aBTOPUTET MPOCTO KAKYITUHCA, TPOCTO HEPEATHHBIM.

Tak, B cBOIO O4epenb, BepCHs IOPHINYECKOTO MO3UTHBU3MA XapTa m3berana
TPAHCIEHICHTAIBHBIX apPT'yMEHTOB, HO CEphE3HO OTHOCHIIACH K TOI K€ OCHOBHOM IPO-
Oneme, KOTOpasi 0)KMBIIsUIIA TEOPUIO TpaBa Kenb3eHa.

XapT KpUTHKOBAJI KOMaHAHbIE TEOPUH MpaBa, cBsizaHHbIe ¢ OcTiHOM U beHrta-
MOM, HU3-32 UX HECIIOCOOHOCTH MOHATH BCE T€ 3HAKOMBIE IPUMEPHI 3aKOHOB, KOTOPHIE
HAJICJISIFOT JIFOJICH FOPUINYECKUMU MTOJTHOMOYUSIMH, & HE MPEIIHCHIBAIOT UM BO3JEp-
KHBATHCS OT OTPENICIIEHHOTO MTOBEICHHUS O] CTPaXOM HakaszaHus. [IpaBuia, Hajens-
IOIIHE BJIACTHIO, SBIISIOTCS LIEHTPAILHBIMU YEPTaMH [TPABOBBIX CUCTEM, U KOMAH/IHbIC
TEOPHH, YTBEPIKAaT XapT, HE MOTYT X OOBSCHHTb.

[Ipobnema, gyman XapT, J€KUT HECKOIBKO ITyOxe. 3HaKOMast uaest 0 TOM, YTO
M000# 3aKOH TI0 CYIIECTBY BKJIIOYAET CAHKIMH, TaKXKe OMMOOYHA, OyIb TO TOYKA
3pennst OCTHHA O TOM, YTO KaXK/JbIM 3aKOH — 3TO MPHUKa3, MOJAKPEIICHHBIN YIrpOo30i
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HaKa3aHWs, WIN TOYKa 3peHus Kenab3eHa 0 TOM, YTO 3aKOHBI TOBOPAT JOKHOCTHBIM
JMIIaM, KOTJa ClleyeT Haka3blBaTh IpaxkaaH. [Ipobiema, mo MHeHHIO XapTa, 3aKII0-
9aeTcsi B TOM, YTO OOBIYHO MPABO paccMaTpUBaeTCs Kak, IO KpaifHel mepe, HHOT/a,
Hayaraomiee 00s13aTeNbCTBa JCUCTBOBAaTh (WJIM HE JEHCTBOBATH) OIPEACICHHBIM
obpazom. Xapt cornamancs ¢ Kenp3eHoM B TOM, 4TO 3aKOH TpeOyeT CBOEro poja aB-
TOpUTETA, paBa yKa3bIBaTh JIIOJSIM, YTO OHU JOJKHBI (MM HE JOJKHBI) 1€1aTh, a HE
MIPOCTO TO, YTO OHU JOJKHBI (MJIM HE IOJKHBI) AeNaTh MO/ CTPAXOM HaKa3aHMsL.

OpnHako pemieHue mpoOiaeMbl, KOTopyro omnpenenun Kenb3eH, npeayiokeHHOe
XapToM, COBEPIIEHHO MHOE. XapT YTBEP:KIaJl, YTO BE3/E, II€ CYLIECTBYET IIPaBOBast
CUCTEMA, CYIIECTBYET TAKXKE IIPABUJIO MPU3HAHUL», KOTOPOE ONPEIENIeT KPUTEPUH
IOPUINYECKOM 1eHCTBUTEIBHOCTH, KOTOPBIM JIOJIXKHO YJIOBJIETBOPSTH JIH0O0E IPaBUIIO,
YTOOBI CYMTATHCS IPABUIIOM 3TOM NMpaBoBoil cucteMsl. Ho nmpaBumiio mpu3HaHus HE SB-
nsieTcst «I pyHOHOpMOMY, TPAHCIIEHACHTATBHON MPEAIOCHITKON FOPUINICCKON MBICITH.
3T0 TOBOJILHO CIIOKHBIHN TICHXOCOITUAIBHBIN ()eHOMEH (ITpUMep TOTo, 9TO XapT Ha3Bajl
«COLMAJIBHBIM MPAaBUIIOM»), CYIIECTBOBAHUE U COJEPKAHUE KOTOPOI'O ONPEAEIIIIOTCS
COILIMOJIOTMYECKUM (DaKTOM, YTO JOJKHOCTHBIE JIMIA IPABOBOM CUCTEMBI CXOAATCS Ha
OINpeECNICHHBIX KPUTEPHUSAX IOPUINYECKON IAEHCTBUTEIBHOCTH, U ICUXOJOTUYECKUM
(akTOM, 4TO TaKHE JOKHOCTHBIE JIMLIA PACCMATPUBAIOT 3TU KPUTEPUHU KaK 00s13aTeIb-
Hble. TakuM oOpaszomM, Hanpumep, Koncrutynus CIIA sBisieTcss HCTOUHUKOM IIPaBO-
BOH By1acTy B 1paBoBoi cucteme CIIIA, OCKOJIBKY IOYTH BCE CYIbH PACCMAaTPUBAIOT
KOHCTUTYLIMOHHOCTh KaK KPUTEPHH 3aKOHHOCTH, M JEHCTBYIOT U TOBOPAT TaK, Kak
OynaTo onu o0s3aHbI 1enath uMeHHo 3710 (Hart, 2012).

[To3utuBuCTCKAast Teopus mpaBa XapTa, TAKUM 00pa3oM, «HEUHCTa»: B OTINYNE
ot Kenb3ena, Xapt yTBepskaajl, YTO HOPMAaTHBHBIN XapakTep IpaBa MOXET ObITh 00b-
SICHEH B TEPMHUHAX CIIOKHBIX (PAKTOB O MOBEJCHUU M OTHOIICHUSX JOJDKHOCTHBIX JIUI]
MIPaBOBOM CHUCTEMBI, IIpex e Bcero cyneil. Koneuno, Xaprt cornamancs ¢ Kenp3eHoM
B TOM, YTO 3aKOHBl MOTYT OBbITb MOpaJbHO HEONPABJAHHBIMU, HO, B OTIMYUE OT
Kenb3ena, oH nosarai, 4ro CyleCTBOBaHUE 3aKOHA B OCHOBE CBOEH 3aBUCUT He OoJiee
4yeM OT OOBIYHOM IpakTuku cyaei. Ecnu Obl cynpu nepecranu paccmarpuBath Kon-
CTUTYLIMIO KaK KpUTEPUI IOPUIMUECKON CUIIBI, TO OHA IepecTaja Obl ObITh TAKOBOIA.

Bwmecte ¢ Tem JIx. Pa3 riy6xke, yem Xapt win Kenb3eH, uccienosan Uiew o
TOM, YTO 3aKOH IIPETEHAYEeT Ha MPaBO yKa3blBaTh I'PakJaHaM, YTO OHM JOJLKHBI JIe-
JaTh, — TO, 4TO Pa3 Ha3pIBaJI MIpUTSA3aHUEM 3aKOHA Ha BiacTh. Ho 4TO Takoe BiacTh?
Pa3 oTcramBan «ciry:xeOHyI0 KOHIICTIIIIO» aBTOPUTETA, COTTIACHO KOTOPOIl 3aKOH SIB-
JSieTCs MOJUIMHHO aBTOPUTETHBIM TOCTOJBKY, TOCKOJIBKY OH TIOMOTaeT CyObeKTam
mpasa JejaTh TO, YTO OHU JEMCTBUTEIBHO JOJKHBI J€JIaTh Jy4Yllle, YeM OHU CIIENalu
ObI 0e3 mocpeTHuYecTBa IUPEKTUB 3akoHa. [To MHeHuto Paza, ecnu To, 4TO 3aKOH Be-
JIUT KOMY-TO J€JIaTh, HE SIBIETCS Pa3yMHBIM HE3aBHCHMO OT MOPAIbHBIX U JPYTHX
IIPUYUH, HA KOTOPBIX OH OCHOBAaH, TO 3aKOH HE MOXET CILy>KMTh CBOMM IIOJJaHHbIM.
Bepcus ropuanueckoro nosutuBuzMa Pasa, Takum o0pa3oM, pa3BuBalla UACIO O TOM,
YTO HOPMBI HUMEIOT IOPUAMYECKYIO CHIIy, — TO €CTb, SIBISIIOTCS YaCThIO IIpaBa —
TOJIBKO B CHIIy CBOETO COLIMAJILHOIO UCTOYHUKA. B 9TOM OoTHOmIEHNN Pa3 nepeocmsic-
JIWJT TEMBI U3 KOMaHAHOM Tpaauuuu paHHero HoBoro BpeMeHu, B YaCTHOCTH, HJIEIO O
TOM, YTO IIPABO — 3TO CHCTEMa HOPM, UTPAIOIIUX OCOOYIO POJIb B MPAKTHUECKOM pac-
CYXJIEHHH ero cyObekToB, W (comumapusupysick ¢ ['060com u Benramom) uto
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COJIep’)KaHUE 3TUX HOPM JOJDKHO OBITh MaeHTH(UIMpoBaHO Oe3 oOpalieHus K crop-
HBIM MOPAaJbHBIM apTyMEHTaM.

XOTsl OpUANYECKAN TIO3UTUBU3M TaKUM 00pa3oM BOCTOPKeCTBOBa B XX BEKe,
OH He obomencs 0e3 KpuTHKH. Ponampx J|BOpkWH, Hampumep, YTBEpXkAajl, 4YTO
MOpaJIbHBIE PACCYKACHUS HEOOXOIUMBI Uil PEIICHHS CIOXHBIX KOHCTUTYIIMOHHBIX
BOMPOCOB. J[BOPKHH TakKe yTBEp)KIall, YTO TPAKTOBKA XapTOM IpaBUiIa MPU3HAHUS
KaK KOHBEPTre€HTHOM MPAKTHKH TOKHOCTHBIX JIUL, K KOTOPOIl OHU OTHOCSATCS] KPUTH-
YeCKHU U peIIEKCUBHO, HE MOKET OOBSICHUTD, TOYEMY TaKUE JTOJDKHOCTHBIE JIUIIA 0051-
3aHbI COOJII0IATh MPABUIIO, CPOPMYITUPOBAHHOE TAKUM 00PA30M.

B cBoux pabotax JIBOPKHH pa3BUII UICIO O TOM, YTO MOPAJIbHbBIE COOOPAKEHUS
UTPAlOT BaKHYIO POJIb B ONPEEIEHUH TOTO, YTO Takoe 3aKOH. OH HacTauBall Ha TOM,
YTO BCE, YTO BHITEKACT M3 HAMIYYIIETO «KOHCTPYKTHBHOTO TOJIKOBAHUS HMCXOIHBIX
HOPM NPAaBOBOM CHUCTEMBI (TAaKMX KaK 3aKOHOJATEIbHBIC aKThl U MPENIIECTBYIONINE
cyneOHbIe pelIeHHsI), COCTABIISIET 3aKOH 3TOW cucTeMbl. KOHCTpyKTHBHAsI HHTEpIIpe-
Taysi B TEXHUYECKOM CMbIcTe [IBOpKHHA — 3TO Ta, KOTOpask CTPEMHUTCSI OOBSICHUTh
npebIAyIINe UCXOAHBIE HOPMBI B TEPMHHAX HEKOTOPHIX 00jee OOLIMX MOpAIbHBIX
MIPUHIUIIOB CIPABEATNBOCTH — HOPMBI ITOJIATAl0TCS HA 3TH O0BSICHUTENILHBIE MOPaJIb-
HbI€ MIPUHLIUIIBI, YTOOBI 00ECIEUnTh NMPUBJIEKATeIbHOE MOpPaJIbHOE OIpaBAaHue Mpa-
BOBOI CUCTEMBI B TOM BUJI€, B kKakoM oHa cyuiecTByeT (Dworkin, 1986). Touka 3penus
JIBOpKHHa, KOTOpasi MOYTH HE IMpHUBJIEKaJa CTOPOHHUKOB, UMeNa CTPAHHOE MOCe/-
CTBME: HUKTO HE MOT 3HaTh, YTO TAKOE 3aKOH IIPABOBON CHCTEMBbI, IIOCKOJIBKY HUKTO
eI1e He MOT MPUAYMaTh JIyYIIET0 KOHCTPYKTUBHOTO TOJIKOBAHUS.

JI>xon OuHHAKC 3aH5UT 00JIee aMOUIIMO3HY 0 (PHIT0CODCKYIO TO3UITUIO TPOTHUB T10-
3uTuBU3Ma, yeM JIBopkuH. OH yTBep:Kall, 4To Jr00ast TeOpus COIUATBHOTO SBICHUS,
B TOM YHCJIE NIPaBa, JOJDKHA BBISBISTH €T0 «IIEHTPAJIbHbBIE» CIydaH, IIOCKOJIBbKY 1IEb
0001 TEOPHH COCTOUT B ONMCAHWU LIEHTPAIBHBIX WIH BaKHBIX OCOOCHHOCTEH pac-
cMaTpuBaeMoro npeamera. LleHTpaabHBIME CiTydasiMu MpaBa, o MHeHHI0 PHHHHUCA,
SIBJIIIOTCS T€, B KOTOPBIX CYIIECTBYET MOAIUHHOE MOPaJIbHOE 0053aTEILCTBO MOBUHO-
BaTbCs 3aKoHy. OUHHKC, TaKUM 00pa3oM, paccMaTpHBall B Ka4eCTBE 3aJla4ll TEOPUHU
MpaBa BBISBJICHHE TEX XapaKTEPUCTUK MPAaBOBBIX CHCTEM, KOTOPbIE HACTOJIbKO HpaB-
CTBEHHO XOPOIIIH, YTO OIPABABIBAIOT ube-1100 nociaynranue (Finnis, 2011).

ITo mepe Toro kak B XX Beke cpenu GpuiaocodoB npaBa JOMUHUPOBAIA TO3ULIUSA
[IPAaBOMO3UTHBHU3MA, Oy/Ib TO KeIb3eHUAHCKAas WM XapTHaHCKasl, HapsAIy C Hel pa3Bu-
BAJICS BIIMATENBHBIN, HO COBEPIICHHO MHOW MOAXOJ K MOHUMAHHIO MPaBa, KOTOPHII
Teneps 0OOBIYHO HA3BIBAIOT IMPABOBBIM peain3MoM. JIByMsi HanOoJsiee BaKHBIMHU (QUTY-
pamMu B 3TOM OTHoOmIeHUH Obuth aatdaHuH Anb( Pocc (1899—1979) u amepukanery
Kapn JInepemnun (1893—1962), XoTs1 oHM ObLTH OYSHBb Pa3HBIMU TeOpeTHKaMH. Pocc
ObUT cucTeMaTHYecKUM (pusocodom, MpenogaBaBIIMM Ha FOPUAUYECKOM (PaKyIbTeTe,
JIneBemuH — HauMHAOMUM (HUIOCOPOM, HO OMBITHBIM U BIUSATEIBHBIM FOPUCTOM.
O6a Tumna peanu3Mma, CKaHAMHABCKUM M aMEPUKAHCKUM, CKENTHYECKH OTHOCHIIUCH K
ujee, 4To IHMCaHbIe 3aKOHBI JEMCTBUTEIBHO OOBACHAIOT MOBEJIEHHE cyneil, u oba
3aBUCEJIM OT HATypPAIUCTHUYECKOIO MHPOBO33PEHUS, B KOTOPOM JEHCTBUTEIHHOCTD
MpEIoaarajiach TakKOW, KAKOW €€ OMHUCHIBAIN HAYKHU.

s Pocca mocnennee, HaTypaaTuCTUYECKOE MPEAOI0KEHNE ObUTO SIBHBIM: MO
BITUSTHUEM JIOTUKO-TIO3UTHBUCTCKHX Teopuit 1920-x u 1930-x rog0B (KOTOpBIEC HE OBLITH
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CBSI3aHBI C IOPUIMYECKUM IMO3UTHUBU3MOM) Pocc MpWHSI TOYKY 3peHus, 4TO €IuH-
CTBEHHBIE PEATLHO CYIIECTBYIOIINE BEIIM — JTO T€, KOTOPHIE OMMMCAHBI PAa3TUIHBIMH
SMIIUPHYECKUMH HAyKaMH, OT (QHU3UKH 0 OMOIOTHH U Tcuxonoruu. Ilotomy uTo sm-
MUPUYECKHEe HAYKH HE OOBSICHAIOT IPUPOAHBIC SBICHHUS B TEPMUHAX HOPM — OHU HE
CCBUIAIOTCS Ha 0053aTeNbCTBA, 00SI3aHHOCTH, MPaBa WK CIIpaBeNIMBOCTh. HaTypanu-
cThl Bpojie Pocca npunuiym k BBIBOJY, YTO TAKMX HOPM HA CAMOM JI€JI€ HE CYIIECTBYET.
Opnako, 0ynyuun npodeccopom npasa, Pocc onpeneneHHo He XOTeN pacnpoCTPaHsTh
3TOT BBIBOJ] HAa 3aKOHBI U ITPABOBbIE CHCTEMBbI KaK TaKoBble. BMeCTO 3TOro oH nmpesio-
W1, 9TOOBI cyZieOHbIe perieHus umenu Bu: «Y r-Ha CMuTa ecth JOroBOpHOE 00s13a-
TEIBCTBO 3arIaTuTh MucTepy Jxoncy 5000 nonmapoB» MOKET OBITh HCTOIKOBAHO KaK
YTO-TO BpoJie «5 [Cyabsi| O4eHb CUIBHO YyBCTBYIO, YTO MUcTep CMUT IOJKEH 3aruia-
tuTh Muctepy JxoHcy» (Ross, 2020). Pocca He uHTEepecoBasia 0ObIUHAs KOHIIETIIUS
npaBa. Ckopee, ero 1eiab COCTOsIa B TOM, YTOOBI MPEIOKUTH TOJIKOBAaHHUE IOpHUIIYe-
CKHX TEPMHHOB, BKJIIOYAsl «IOTOBOPHOE 0053aTEIHCTBOY», KOTOPOE OBLIO OBl COBME-
CTHUMO C HaTypaJIUCTUYECKUM MUPOBO33peHUEM. C MOMOIIbIO TAKMX HUHTEPIpETaIHii
Pocc Hazgesicst 00bSICHUTH (PEHOMEH 3aKOHA B MUPE, TOHUMAEMOM HATyPaTHCTHUECKH.

OCHOBOIIOJIO’)KHUKOM aMEPUKAHCKOT0 HOPHIMYECKOr0 peanu3Ma 4acTo Hasbl-
BaroT ropucta Onuepa Yauaemna Xonmca-miuanuero (1841—1935). B ero nexuuu
«IlyTtp mpaBa» (1897) npo3By4anu MHOTHE Ba)KHBIE TEMBI peajn3Ma: pa3Hulla MEXy
3aKOHOM U MOPaJIbl0 yTBEPKAAJIach B TOM, YTO 3aKOH YacTO UMEET HEOIPeIeIEHHOCTh
B €T0 MPUMEHEHUHU K KOHKPETHOMY JIeITy, ¥ IIPH PACCMOTPEHUH JIEJT CYIbH 4YacTO HaXx0-
JTCSl TIOJT BIMSTHUEM BHETPABOBBIX COOOpaKeHMiI — HANpUMep, CBOMX MHEHHH 00
SKOHOMUYECKOM MOJIUTUKE WIIN YECTHOCTH.

Haunbonee mmpokoe pa3BUTHE 3TH TEMbI HOXY4YHIH B paborax Jlnesennuna, Ha
KOTOpPOr0 OKa3aJlo BJIMSHUE HEMEIKOE JBUKEHHE CBOOOHOrO mpasa KoHua XIX —
Hayasa XX BeKa — MpOTOpeaTucTHYecKas mKoja ropucnpyaeHuu. [1o caosam Jlne-
BEJUTMHA, B OOJIBIIMHCTBE CIIy4aeB, KOTOPHIE JOCTUTAIOT aleJUISIIMOHHOTO YPOBHS I1e-
pecMmoTpa (Korjga OHM paccMaTpUBAIOTCA aNeUISILIMOHHBIM CYZOM), 3aKOH, KaK Ipa-
BUJIO, HEOMPEJIEJIEH B TOM CMBbICJIE, UTO AaBTOPUTETHBIE MPABOBbIE UCTOYHUKH (TaKue
KaK CTaTyThl, IpeleAeHTh 1 KOHCTUTYLIMN) HE OMpPaBIbIBAIOT OJHO3HAYHOTO pellie-
Hus. HeomnpeneneHHOCTb, 110 MHEHMIO JIiieBensiHa, BO3HUKAET IIIaBHBIM 00pa3oM u3-
3a CyIIECTBOBAHUS IPOTUBOPEUHBHIX, HO OJJMHAKOBO 3aKOHHBIX KAHOHOB TOJIKOBAHUS
3TUX UCTOYHHUKOB, TAK YTO OJHH U TOT K€ IOPUANIECKUI UCTOUHUK MOXKET OBITH ITPO-
YHUTaH, 0 KpaitHe#l Mepe, MByms pasnmuaabiMu criocobamu (Llewellyn, 1962). Uro ka-
caeTcs TaKuX CIy4aeB, TO PEAJTUCTHI 3a/1al0T BOMPOC: OYEMY CY/Ibsl IPULIEI K TAKOMY
BBIBOJIY, YUUTHIBAs, YTO 3aKOH M MPUHIIUIIBI FOPUANYECKON apryMEHTaluu He TPEOYIOT
OT Hero 3Toro? JIneBenuH BbIABUHYJ aHAJIOTUYHBIA apryMEHT O MPOTUBOPEUYMBBIX,
HO OJIMHAKOBO 3aKOHHBIX CHOCO0aX TOJKOBAaHUS MpPELEIEHTa, KOTOPble OH Ha3bIBAJ
«CTPOTUMH» MU «CBOOOAHBIMU» B3ryggamu Ha mnpeueneHT. Cornacuo Jlnesemnuny,
CyZIbsl IOYTH BCET/1a UMEET BO3MOXKHOCTh 0XapaKTePU30BaTh pelleHue 1o Ooee paH-
HeMy neny aubo BechMa CHelu(PUUHBIM ISl KOHKPETHOTO (akTa crocodom, 4ToObl
OTJIMYUTH €TO OT HACTOSIIIETO JIeNa, TINO0 Croco00oM, a0CTParupyOIIMMCsS OT KOHKpPET-
HBIX ()aKTOB MPEIBIIYIIETO J1eJ1a, YTOOBI CJIeNaTh €T0 00S3aTEIbHBIM B JaHHOM CITy4ae.
Taxum o6pazom, o coBam JlneBenuHa, CyabU HUKOTIA TO-HACTOSIIEMY HE OTpaHH-
YeHbI IPELEACHTOM.
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Opnako, Kak ¥ OOJBITMHCTBO aMEPUKAHCKUX PeaucToB, JIneBerminH, TeM He
MeHee, ToJjarai, 4To CyAeOHbIe pelIeHUs YKIaJbIBAIOTCS B MPEACKa3yeMble CXEMBI.
CocpenoTounBIINCH B MIEPBYIO OYEPENb HA CIIOPax B MPEANPUHUMATEIBCKOM IIPaBe,
JIneBemuiMH yTBEpXkJAajd, 4YTO TO, YTO CyAbH JEHCTBUTEIBHO JEJIAl0OT B TaKHUX
CIIy4asix, — 9TO TOIBITKA 00€CIIeYnTh COOTI0ICHNE HEKOIUPHUIIMPOBAHHBIX, HO TIpe-
o0JIaaroIMX HOPM KOMMEPYECKOH KyIbTYpPbI, B KOTOPOl M BO3HHK criop. IMEHHO TH
«(hoHOBBIE (DaKTHI, OTHOCAUIMECS K MEPKAHTHIILHOW TPAKTHKE, K CHUTYAI[HOHHOMY
THUITY», cOrJIacHO JleBemnHy, OnpeaesnsitoT X0/ TaKUX PEeLICHHHA.

[IpuBnekas BHUMaHUE K POJIM OTHOCUTEIBHBIX (PaKTOPOB B IPUHSATUU CyIEOHBIX
peuienui, JIneBeuIMH U peasTucTbl MHULIMUPOBAIH MEXIMCIUIUIMHAPHBIN TOBOPOT B
aMEPUKAHCKOM IOPHINYECKOM 00pa3oBaHHUM W SICHO TOKa3aJd HEOOXOAMMOCTH [Tt
FOPUCTOB ONMUPATHCS HA COITMAIbHBIE HAYKH B TOHUMAaHUU Pa3BUTHS TpaBa M TOTO, YTO
JETA0T CyApU. bonbInas 4acTh COBPEMEHHOM MOJUTOJIOTHUECKON JIUTEPATYPHI IO
[IPaBy M CyJiaM 4YepIiaeT CBOE BAOXHOBEHHE U3 PeaTn3Ma, CTPEMsICh OOBSICHUTH pellie-
HUSl HE CCBUIKAMH Ha IOPHIUYECKHE MPUYUHBI (KOTOpPHIE CUMUTAIOTCS HEOIpeJIeseH-
HBIMH), @ CCBUTKaMH Ha (aKThI O TIOJIUTHKE, TPOUCXOKACHUH U HICOJIOTHU CYICH.

BriBoasbI

dunocodekuii moaX0 K TOHMMAHUIO MpaBa 3apoxkaaetcs B JpesHeit ['peruu.
B stoT nepuos Bpemenu 11aToH BbIIBUraeT KOHIEMILIHUIO O IIPUPOJE ITpaBa, B COOTBET-
CTBHMHU C KOTOPOH 3aKOH 10 CBOEH IpUpPO/E MPETEHyeT Ha BIACTh HaJl CBOUMHU CyOb-
eKTaMH M 9TO CaMO OTHOIIICHHE MEX/Ty 3aKOHOM U €ro CyOBbeKTaM1 KaKUM-TO 00pa3oM
MOPOX/1aeT 00sI3aHHOCTh MOBUHOBEHHS. [103Ke ero yueHHK ApUCTOTENh pa3BUI KOH-
LENIUIO U CAeaN BbIBO, YTO JIFOJU — 3TO CYIIECTBA, KOTOPBIE CAMU €CTECTBEHHBIM
00pa3oM OpraHU3yIOTCS B Pa3IUYHBIC BUIBI COOOIIECTB U CO3/AI0T IPABO.

[lepBBIM KTO BBIIBUHYJ KOHIICIIIHIO «ECTECTBEHHOTO MpaBa» ObLT PUMCKUI
topucT LlunepoH, KOTOpbIN cUUTAN, YTO 3aKOH JOJKEH COOJII0aTh MOpalbHbIE yCTa-
HoBKU. [lo3xe B cpennue Beka @oMa AKBUHCKUI cUCTEMaTU3UPYET TaHHYIO KOHIIETI-
LMIO TMpaBa U BBIJIBUTaeT UJACI0, YTO JCHCTBUTEIbHBIN MO3UTUBHBIN 3aKOH, JOJKHBIN
CIIy’)KHTb BO 0J1aro Bcero oOIIecTBa, 00s13aTeIbHO BBIBOJUTCS M3 OOBEKTUBHBIX MO-
paJIbHBIX IIPUHIUIIOB, TO €CTh 3aKOHBI BBIJCISAIOT WU JOMOJHSIIOT HOPMBI MOPAJIH.

T. T'o66c BHOCHT ouepenHoOM BKiIan pazButue dpunocodcekoro moaxona. OH BbI-
JBUHYJ TE€3HC, YTO ECTECTBEHHOE MPABO U IPAKIAHCKOE IIPABO «COJAEPKaT APYT Ipyra
1 UMEIOT OJJMHAKOBYIO CTENEHb». OH CUUTAET, YTO 3aKOH JOJDKEH 3allUIIaTh TPaXk/1aH,
B 0COOEHHOCTH MX €CTECTBEHHbIE IpaBa. Ero Teopus moiydusia Ha3BaHUE «I1O3UTHU-
BU3M», KOTOPOH NPHUAEPKUBAINACH MHOTHE (HIOCO(BI, cO3UAaronre QrIocoPpuro
npasa. bentam, nocienoBatens Teopuu ['006ca, Takxke UCIIOIB30BaIl IIOHITHE CyBepe-
HUTETA JUIsl 00BSCHEHUS €IMHCTBA MPABOBOM CUCTEMBI, a TAKKE KPUTEPUEB IOpUIUYIE-
CKOM CHJIBI JJIsL 3TOM CUCTEMBI.

Bonbmioil wuMHTEpEC K IO3UTUBU3CKOMY IPAaBONOHUMAHHUIO IPOU3OLIEIN
B XX Beke. SIpkumu npeacTaBUTENsIMU ABISIIOTCA aBcTpuiickuil ropuct I'. Kenb3en u
aHTIMiickuit Teopetuk npasa X.JI.A. XapT, 06a pa3zpaboTai BIUSTEIbHBIE BEPCUH TTO-
3UTUBHUCTCKON TEOPHM NMPUPOAbI NpaBa. Kenb3eH NpHUIEPKUBAICS «IUCTON TEOPHID)
paBa, KOTOpasi CTPEeMHUTCS OOBSICHUTH HOPMAaTUBHOCTH TpaBa. A XapT yTBep:KJall, 4To
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BE3/Ie, TJI€ CYIIECTBYET IPAaBOBasi CHCTEMA, CYIIECTBYET TAK)KE «IIPABHIIO IIPU3HAHUAY,
KOTOPOE OIpeeiieT KpUTepUU I0pUANUECKO AeiicTBUTeNbHOCTH. BMmecTe ¢ Tem Xapt
n Kenb3eH cuuTany, 4To 3aKOHBI MOTYT OBITh MOPaJIbHO HEOTPABAAHHBIMHU.

B cBoro ouepens, mosiBnseTcs opuaudeckuid peanusm B Amepuke. [llupoxoe
pa3BUTHE TH TEMBI ONy4YHIn B pabotax Jlnesemnuna. OH yTBEp>KAal, YTO CYAbs MO-
YTH BCEI/1a UMEET BO3MOKHOCTh 0XapaKTEPU30BaTh PEIICHUE 0 Oosiee paHHEMY JelTy
1100 BechMa Ccenn(UIHBIM JJIs1 KOHKPETHOTO (haKTa CIOCOOOM, YTOOBI OTITUYUTH €ro
OT HACTOAIIETO Jefa, TU00 crocoOoM, abCTparupyromMUMcs OT KOHKPETHBIX (PaKTOB
MIpebIIYIIEro Aesa, YTOOBI CAeNIaTh ero 00s3aTeNIbHBIM B JAHHOM CIIy4ae.

Taxum o0pa3om, NMpaBo, Kak IEHTpalIbHas YepTa OOJIBIIMHCTBA Pa3BUTHIX YEJIO-
BEUYECKUX 0011eCTB, ObLIO MpeaMeToM Gunocodckoii peduiekcun ¢ caMoro HaJasa 3a-
naaHoi ¢unocopuu B [Ipesneit ['peruu u nanee, Bekamu, 10 HaIIMX JTHEH, €ro MUpPO-
BO33PEHYECKHE OCHOBBI MPOAOIDKAIN (POPMHUPOBATHCS KPYIMHEUIINMHU, B YACTHOCTH,
3araJHbIMU MBICIUTENISIMU CBOETO BPEMEHH.

OT BO3HMKHOBEHUS MapaaurM (puiocoduu npasa, 3HAMEHYIOIIUX COOOH «aarn-
TaIMIO» K TeMaM COBPEMEHHOI AI0XH, B KOHEYHOM cueTe Oy/eT 3aBHCETh TO, KaK
MPaBO U MPABOBBIE HHCTUTYTHI OyIyT pa3BUBATHCS B OyAyIIEM.
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Annoranusa. MccienoBaHue HampaBI€HO Ha H3y4€HHE COOTHOLIEHHUS €JIETMPOBaHHOIO MU
PaMOYHOIO PEryJIMPOBaHMs HA OCHOBE aHAJI3a IOPUIAMYECKON JOKTPHUHBI M 3aKOHOJATENILCTBA. AHAIN3
COBPEMEHHOT0 3aKOHOATENILCTBA CBUAETENLCTBYET O MOJEPHU3ALMH TPAAULIUOHHBIX OCHOB IIPABOBOIO
PETyIHPOBaHMs, CyHIECTBYIONIUX paHee B TocynapcTse. JJnHaMuKka oOIMIECTBEHHBIX OTHOIIEHHH CTAaHO-
BUTCS JUIS 3aKOHOJAATENs II0BOAOM IIOMCKA HOBBIX CIOCO00B 3((EKTUBHOIO IPABOBOTO PEryIUPOBAHUE.
AKTyansHBIMH CTAHOBSITCS TaKie (QOPMBI PETyIHPOBaHMS, KOTOPHIE PACCYNTAHBI HA MHOTOKPATHOE TIPH-
MeHeHue. OnpeiesieHo, 4T0 OCHOBHOM (opMOll B3aUMOAEHCTBUS pAMOYHOIO U €JIETUPOBAHHOTO PEry-
JMPOBAHMUS SBIAETCS PAMOYHOE 3aKOHOATETbCTBO. OCOOCHHOCTH Ka)KIOTO BHAA IIPABOBOTO PETyINPO-
BaHMs ONPEAEIAIOT COepKaHUEe ero GopM (UCTOUHUKOB), B paMKax JeJIETUPOBAHHOIO PEryJIUPOBaHUS
pPaMOYHOE 3aKOHOJATENILCTBO BBICTYIIAET €r0 3JIEMEHTOM, Ha OCHOBE KOTOPOIO OCYLIECTBISETCS
JESTENbHOCTh 110 Iepejaye 3aKOHOJATEIbHBIX MOoNHOMOuui. MccienoBaHbl NMPU3HAKU «PAMOYHOIO
3aKOHOJATENILCTBA» U €70 MECTO B CUCTEME HCTOUYHHUKOB JEJETMPOBAHHOIO PErYIUPOBAHHUS.

KaroueBble €j10Ba: NpPaBOBOE PETYIMPOBAHUE, JEIETUPOBAHHOE DPEryJMPOBAHUE, PAMOYHOE
perynupoBaHue, KOHKPETU3allks, 3aKOHOJATENILCTBO, IPABOTBOPUECTBO
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Introduction

The rule of law, the protection of fundamental rights and freedoms of citizens,
and the building of a law-governed state are becoming more essential in the conditions
of modern life. Globalization, integration processes, new information technologies, and
tough epidemiological situation urge to revise the scope of legal relations, the nature of
law, so the capacity of law-making and law enforcement activities is expanding. One
of the functions of the state is legal regulation aimed at a stable and effective legal order
(Syrykh, 2008:191).

The study of legal regulation theory is one of the basic areas of research in legal
science. The category of legal regulation is in constant dynamics; in different time
periods scholars heavily contributed to its development both at the theoretical and
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sectoral levels. The analysis of the legal regulation issue depends on the approach used
by the author, as well as chosen methodology.

Pre-revolutionary scholars investigated certain issues of the theory of legal
regulation implementation. For example, N.A. Gredeskul studied its process,
constituent parts, correlation with other regulators (Gredeskul, 1900). S.A. Muromtsev
examined legal regulation from the point of view of sociological theory of law
(Muromtsev, 1893).

L.I. Petrazhitsky analyzed legal regulation through the subjective side in the light
of psychological school development (Petrazhitsky, 1900; Petrazhitsky, 2000). Later,
N.G. Aleksandrov, S.S. Alekseev, V.M. Gorshenev, V.D. Perevalov, V.M. Syrykh,
A.F. Cherdantsev, L.S. Yavitch and others also looked at legal regulation issues.

V.S. Nersesyants proposed to reveal the concept of legal regulation through the
regulatory functions of law, its statics and dynamics. S. S. Alekseev described legal
regulation as a kind of social regulation (“purposeful, organized, effective character”),
but having a system of special means and tools (“normative-institutional formations”,
“regulators”) (Maltsev, 2007; Alekseev, 1999).

The theory of legal regulation is closely connected with the theory of lawmaking.
In fact, V.M. Syrykh, A.F. Cherdantsev, S.S. Alekseev considered legal regulation as
the first stage of lawmaking that creates the basis for further legal research (Syrykh,
2008; Cherdancev, 1974; Alekseev, 1999).

According to the explanatory dictionary by S.I. Ozhegov to regulate means to
bring into a certain system, “to ensure normal and correct functioning”'. In the legal
doctrine, legal regulation is understood as a kind of social regulation; it also suggests
activities of authorized entities carried out by special legal means to streamline social
relations.

Analyzing modern legal regulation in the context of legal systems, scholars
distinguish legal regulation in the Romano-Germanic, Anglo-Saxon, religious, socialist
legal systems, as well as the legal system of customary law (Berezina, 2020: 107).
According to 1. Yu. Bogdanovskaya, each legal system has its own characteristics,
including in the legal regulation field (Bogdanovskaya, 2013). However, one cannot
deny the processes of unification (Bezborodov, 2011), harmonization and other factors
of influence (Marochkin, 2011) resulting in several models of national regulation
within the framework of one legal system.

E.N. Trikoz notes the existence of a “new comparative phenomenon” described
as mixed legal systems (Trikoz, 2017), where mutual influence occurs not only on
“religious-ethical and ethno-geographical”, but also on technical and legal grounds of
law. To the negative tendencies of such a process, Yu.A. Tikhomirov refers the “mix
of legal regulation forms”, which provokes the decline of the role of the law
(Tihomirov, 2008:30). For example, in case of a delegated regulation in the Romano-
Germanic legal system, the law is replaced by an act of the executive authority. Uneven
development of industries, continuous stream of amendments and additions,

! Ozhegov, S.I. (2020) The dictionary of the Russian language. Moscow, ACT Publ. (in Russian).
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"mechanical copying of foreign law texts" cause difficulties in law enforcement
(Tihomirov, 2008:30).

The legislator must understand the systemic nature of legal regulation.
Regardless of the form of the state, including the form of state-territorial structure, each
legal system undergoes continuous development; in this regard, legal regulation as a
function of the state requires more scrutiny.

Experts note expansion of legislative powers of the executive authorities
(Strelnikova, 2018) through horizontal implementation of delegated regulation
practice, from central legislative authorities to executive bodies. The practice of vertical
delegation of legislative powers (mainly in federations) is also actively used; powers
are delegated from the central legislative bodies to the legislative authorities of the
constituents (constituents of the federation, lands, states, etc.).

The relevance of this study is determined by the analysis and generalization of
existing knowledge regarding the content of delegated and framework regulation,
including the range of lawmakers and forms (sources) of regulation. The research
methodology is determined by its subject-matter. The use of formal legal and
comparative legal research methods contributes to analyzing the data.

Framework regulation in the system of legal regulation

The theory of framework regulation is addressed mainly by constitutional law
specialists in the context of joint jurisdiction of the Russian Federation and its
constituents. A.V. Bezrukov argues that due to the “lack of limits of legislative
regulation on the subjects of joint jurisdiction”, a number of problems arise in the field
of legal regulation; in this regard, a special role is assigned to framework regulation at
the federal level” (Bezrukov, 2010:20). The framework model of legal regulation
established by the Constitution of the Russian Federation “ensures its permanence and
stability” (Gadzhiev & Kovalenko, 2012).

Despite the existence of direct regulation, the federation can implement
“framework regulation in the relevant areas of public relations”, and federal constituent
entity “adopts its own act, in which it develops and supplements the norms of federal
legislation without changing their fundamental meaning” (Avakyan, 2014:128).
According to N. M. Dobrynin, “the development of a new federalism and formation of
regions of a new type must be carried out on the basis of new legislation”. The
foundation of legal regulation should consist of “a package of framework federal
constitutional laws that define the foundations of the legal status of federal
constituents”, precisely dividing the competence of the main branches of government.
In the future, creation of the integral state system will require adopting profile
legislation (Dobrynin, 2004).

In the second half of the 1960s, framework legal regulation as a mechanism for
delineating competence was enshrined in the fundamental laws of Germany and
Austria. As a result of the mutual influence of legal systems, changes also occurred in
legal regulation; “cooperative” federalism created a balance of federal relations,
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excluded subordination, and was based on a coordination and competence approach
(Nawiasky, 1956).

According to Article 75 of the Constitution of the Federal Republic of Germany,
the federation accomplishes framework regulation, and the role of the lands is to fill
the general prescriptions (“frame law”) with their “own laws” (Nevinsky, 1986:100).
Under par. 2, Article 72 of the Constitution of the Federal Republic of Germany, a
similar method of legal regulation is applied when 1) it is impossible to effectively
regulate at the land level, 2) there is a risk of violating the rights of other lands and the
federation, 3) there is the need for a single legal or economic space. However,
subsequently, as a result of the constitutional reform in Germany, the Law of August
28, 2006 abolished the framework regulation.

The Austrian model of federalism is similar to that of the Federal Republic of
Germany; it divides the competence of subjects of jurisdiction vertically and
horizontally. Framework regulation assumes that legislative powers belong to both the
federation and the Lénder within the limits set by the federation, while executive
powers belong to the Lénder (Likholetova, 2004).

In the countries of the European Union (hereinafter referred to as the EU),
unification processes gave rise to the emergence of a two-level regulatory system —
supra-European (mainly based on framework regulation) and national (national
regulation). S.A. Glotov points to the importance of the Treaty Establishing the
European Economic Community (EEC Treaty) in the process of harmonization of the
European framework regulation (Glotov, 2010:42), which “fixed the principles of
economic integration” and the conditions for further development of the EU countries.
The EEC Treaty is a “framework” document, the main meaning of which is the
establishment of a political organization endowed with broad powers to pursue
common policy, create legal foundations for common market functioning” (Glotov,
2010:42).

Investigation of framework regulation by specialists in the field of constitutional
law is quite justified. First of all, the normative nature of framework regulation is based
on its norms, enshrined in the relevant legal acts. Since constitutional and legal norms
contain such a means of legal regulation as uncertainty, such studies in the field of
constitutional and international law are predictable. The smallest amount of legal
certainty is noted among the constitutional and legal norms; this is predetermined by
the sphere of legal relations. The uncertainty of the legal norm, according to
D.S. Velieva, M.V. Presnyakov, contributes to applicability in case of any changes
(Velieva & Presnyakov, 2021:210). Legal norms created as a result of framework legal
regulation are defined as “mandatory requirements of a high degree of normative
generalization” “and constituting a reservoir for law enforcement decisions in specific
situations” (Panchenko, 2012:35).

In terms of content, framework regulation includes “silence of the lawmaker
(legislator)”, common in partial and qualified forms (V.Yu. Panchenko). The first form
is characterized by general rules aimed at regulating certain types of legal relations
(Panchenko, 2012). The second form exists in two or more normative acts with general
and special acts standing apart (Panchenko, 2012). General legal acts consist of
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relatively specific means and norms, while special legal acts consist of
absolutely definite norms-rules that regulate in detail the behavior of the parties
(Panchenko, 2012).

I.P. Kozhokar notes that “silence of the legislator” in conjunction with other
means are often used in legal regulation (Kozhokar, 2020:149). V.M. Baranov looks at
the content of the “qualified silence of the legislator” through correlation of theories of
legal consciousness, law-making process, interpretation, and implementation of law
(Baranov, 2008). L.A. Morozova supposes that the open nature of the norm, which is
specified by the law enforcer, is characteristic of such silence by the legislator and
qualified as deliberate (Morozova, 2002:332).

Framework regulation, as well as delegated regulation, is described in the
literature through its form (source) as framework legislation. Most dictionaries define
"framework law" as a source containing general principles of regulation. Framework
legislation created as a result of framework regulation in the form of framework
directives, framework conventions and other sources is often used by the legislator
to harmonize the legal system of an individual state or at the international level
(Bezborodov, 2003). “For example, in framework conventions that do not contain
specific model norms (a specific legal model), the level of modeling is general,
conceptual, abstract. The framework character will mean here the general nature of
the provisions of the document, allowing flexibility in their use” (Bezborodov,
2003:162).

Model, typical framework regulation testifies to the high level of legal culture of
the state (Bezborodov, 2002). The importance of framework regulation is also
significant in the economic sphere. I.LP. Vorobieva emphasizes that “the state
determines the framework conditions for economic activity... Excessive regulation
does not allow to reveal entrepreneurial activity to its full extent. Under these
circumstances, determination of the framework conditions for functioning of market
entities becomes an important strategy for the authorities. The state determines the main
parameters of activity, establishes the main restrictions and prohibitions, leaving the
solution of other issues to the discretion of individuals and legal entities” (Vorobieva,
2014:29).

The doctrine does not dispute the fact that the subjects of framework regulation
are legislative bodies that do not delegate their powers to the executive branch,
president or other bodies, but directly accomplish legal regulation.

The limits of the framework legal regulation imply the delimitation of powers at
several levels: vertically and horizontally. An example of the latter is delegated
regulation.

Correlation between delegated and framework regulation
The institution of delegated regulation has been known since the 16th century,
it first appeared in England and in subsequent centuries it was actively used to

implement legal regulation. In the late 19th and early 20th centuries, with the active
development of scientific and technological progress, this institution became the
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main type of legal regulation in European countries. The transfer of legislative
functions to the highest body of executive power (France, Italy, Spain and others), or
to the head of state (Belarus, Kazakhstan, Kyrgyzstan) on behalf of the highest
authority of the legislative power contributed, on the one hand, to strengthening of
executive bodies, and on the other hand, to power centralization of the head of state
(Sukharev, Krutskikh & Sukhareva, 2003). The basis for the transfer of these
functions is enshrined in the fundamental law of the state (constitution), a special law,
or agreements and treaties; otherwise there is no such consolidation.

Baglai M.V., Mishin A.A., Chirkin V.E., Maklakov V.V., Marchenko M.N.,
Strelnikova N.A. and others investigate the institution of delegated regulation in the
light of issuing regulations by the highest executive authorities on behalf of the highest
legislative bodies; such regulations acquire legal force (Baglai, 2022; Maklakov, 2012;
Marchenko, 2009; Marchenko, 2019; Mishin, 1972; Chirkin, 2013; Strelnikova, 2016;
Strelnikova, 2018). For example, Federal Law No. 102-FZ of April 1, 2020 “On
Amendments to Parts One and Two of the Tax Code of the Russian Federation and
Certain Legislative Acts of the Russian Federation” (hereinafter Federal Law No. 102)
delegated additional powers to executive authorities in the field of tax legal relations
determining the conditions and terms of such powers. The specification of this Federal
Law was further carried out by the Government and the heads of the constituent entities
of the Russian Federation.

However, in certain cases, delegated regulation may be forced by certain
circumstances, such as state of emergency or martial law, whereby legislatures cannot
exercise their powers. For example, Kuzmin A.V., Groshkov N.N. note
that the Decree of the Presidium of the Supreme Soviet of the USSR of June 22, 1941
“On Martial Law”, which introduced such legal regime in connection
with the invasion of the territory of the Soviet Union by troops of Nazi Germany and
its allies, delegated “full power in areas under martial law, from civilian authorities
to military councils and high command of military formations (where there are no
military councils), granting them the broadest powers” (Kuzmin & Groshkov,
2021:18).

The lack of unified definition of executive powers authorized to adopt a
specifying normative act creates difficulties in identifying the subjects of
delegated regulation. These include executive authorities, governments, heads
of state (Strelnikova, 2016), and/or officials (Oksamytny, 2004). The specificity is
manifested

in the implementation of legislative functions by the subject, for whom the
issuance of a normative act is not the main authority. Foreign legislation (for example,
in the UK) allows for the existence of delegated regulation when the highest executive
authorities transfer their powers to the level of territorial units (Sukharev, Krutskikh &
Sukhareva, 2003; Karakchiev, 2007) in the form of devolution (Sukharev, Krutskikh
& Sukhareva, 2003).

The target direction is determined by the adoption of special sources of law
(framework law) by the legislature. The special nature of this act is determined by the
choice of special technical and legal means, including uncertainty as a method of legal
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regulation. Since detailed regulation involves considering a specific situation
(Vlasenko, 2014:96), the specification is carried out by the executive authority, without
which the implementation and application of framework legislation does not seem to
be effective. Many issues are not regulated deliberately, since this competence is
transferred to other bodies (Cherdancev, 1974).

Law of the Republic of Korea No. 17347 “Framework Law on Science and
Technology™?, as amended and supplemented, contains a number of provisions on
delegating powers to the Government of the country to develop the scientific and
technological process. The law is built clearly and concisely (the goal, purpose, tasks,
general law philosophy, relationship with other laws, obligations of the state, etc. are
only defined), however, some articles may be criticized for redundancy. In fact, they
regulate in detail the actions of the Government, other bodies, and/or officials.

On the one hand, from the point of view of law enforcement, all positions can be
positively assessed in a single normative act. On the other hand, the law losses its
quality since the content of the regulated norms “inflates” the normative act as these
provisions could well be included into provisions of the relevant bodies. The
construction of the norms seems rather interesting: there is no sanction, there are rare
hypotheses, and disposition obviously prevails. The nature of the norms is exclusively
imperative, freedom of choice of actions is not provided; such form, as an example, can
be borrowed into the system of legislation of the Russian Federation in some areas of
legal regulation.

The law of the Republic of Korea No. 17347 also contains evaluative concepts.
For example, it does not specify the promotion of internationalization of science and
technology, scientific and technical exchange, and cooperation between South and
North Korea, promotion of scientific and technical culture, scientific and technical
innovations in private sector, etc. It is stipulated that the detailed regulation of issues
will be carried out by the authorized body.

The norms adopted within the framework of delegated regulation under certain
circumstances are mainly issued by executive authorities outside their competence on
behalf of the legislative authority (Sukharev, Krutskikh & Sukhareva, 2003;
Oksamytny, 2004; Chistyakov, 2010). Ordinances (France, Romania) can also be a
form of delegated regulation, including actions that are limited in time and require
the approval of the legislative body (Marchenko, 2019:464). Legislative decrees
adopted by executive authorities (Italy, Spain) in the manner of delegated regulation
also gain the legal force of law (Sukharev, Krutskikh & Sukhareva, 2003).

From the above practices and analysis of legal doctrine, it follows that the main
form of delegated regulation is delegated legislation, which is a special legally enforced
normative legal act. The question arises, what acts can be identified as delegated. Do
they include acts (framework laws) of legislative bodies, or the latter are the legal facts
of the delegated regulation?

2 Framework Law of the Republic of Korea No. 17347 dated June 9, 2021 on Science and Technology.
Available at: https://www.law.go.kr/LSW/IsInfoP.do?1siSeq=231649#0000 [Accessed 13th April 2022],
at Kor. lang.
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N.A. Strelnikova asserts that the mechanism of delegated regulation includes
adoption of a framework normative act, which contains a condition for transfer of
legislative functions on the relevant subject of regulation to the executive authority who
specifies this normative act (Strelnikova, 2016; Fiorina, 1982; Heritier, Moury,
Bischoff & Bergstrom, 2013). The features of the forms of delegated regulation include
the legal force of the law and its adoption by another body, i.e., not a legislative
authority (Strelnikova, 2016:39).

The existing substitution of concepts in determining which normative act
(framework or delegated) is adopted for the delegation of powers creates difficulties in
characterizing the sources of legal regulation. Ambiguity persists in dictionaries as
well. Thus, Big Law Dictionary defines a framework law (law-frame) as “a special
form of legislative acts adopted by the parliament in France and a number of states
(former French colonies); establishes only general principles of regulation of any
sphere. After that, appropriate acts of the regulatory authorities are adopted” (Sukharev,
Krutskikh & Sukhareva, 2003).

In the Belarusian legal encyclopedia D.A. Lagun defines a frame law as “a
special type of laws adopted by parliament and establishing only general rules for
regulating a certain area of social relations. As a rule, these laws do not have direct
effect and require the issuance of regulatory legal acts by executive authorities in their
development. Framework laws can also include laws of a referential nature. Therefore,
parliament often uses this form of law-making to delegate its powers to the government;
it provides for concretizing and detailing the framework law, thereby filling in the
deliberate gaps in legal regulation made by the legislator” (Lagun, 2007).

It seems reasonable to define a normative act that contains provisions on
delegating powers as a framework, which is of a general normative and binding nature.
By form legal norms can be referential, with relatively definite norms.

The body authorized to issue such a framework law is the central legislature.
A framework law contains general information about the circumstances, conditions,
time, and actualities of transfer of part of the legislative powers to the executive branch
of government. In turn, the authorized body with delegated powers issues a delegated
legal act (delegated legislation).

Conclusion

A number of Western authors note the trend of interpenetration of legislative and
executive authorities, “the emergence of the legislating executive)” (Strelnikova,
2018:26) and emphasize that the law-making process suggests merging and unifying
executive power and legislature (Alder, 2013:128). The scholars claim that the powers
of the executive and legislative branches of government "constantly and inevitably
overlap" (Alder, 2013:129). It is natural to unite and combine the elements of legal
regulation.

However, the difference between framework and delegated regulation can be
identified in the following.
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Firstly, the relevant legal regulation is carried out by different branches of
government, different bodies, and/or officials.

Secondly, the subject of framework regulation can be various spheres of public
relations, not only those affecting issues of public authority and transfer of powers.

Thirdly, framework regulation is mainly enshrined in the basic law (constitution)
in the field of delimitation of competence, while the issues of delegation may not be
spelled out in legislation.

Fourthly, delegated regulation is characterized by speed and efficiency in the
adoption of legal acts.

Finally, the quality of legal technique is higher in acts of legislative bodies, i.e.,
framework regulation.

The maxim of the study comes to the following: the main form of interaction
between framework and delegated regulation is framework legislation. The features of
each type of legal regulation determine the content of its forms (sources), hence,
framework legislation within the framework of delegated regulation is its element.
However, this does not preclude the existence of framework regulation within
normative or individual regulation. It seems that the purpose of framework regulation
is to create conditions for establishing, changing, or terminating the legal rights and
obligations of subjects of law in order to further specify social relations at subsequent
levels of legal regulation.
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Abstract. Language of law and language of normative legal documents with their specific features
represent scientific knowledge, designed to objectively reflect the real world; they act as an independent
regulating force. The word as the main structur-al and semantic unit, which plays a key role in organizing
the text of a normative legal act, is realized not only in its direct nominative meaning, but also as a lexical
means of secondary designation — metaphor. It is noted that the attitude to meta-phor and to its use in
normative legal acts is ambiguous. In order to highlight and address the challenge, we analyze the history
of the study of this linguistic phe-nomenon, and trace the shifts in scientific views on metaphor from the
perspective of its functional ambiguity. As a result, the nature of metaphor and its status in the process of
scientific cognition is determined, the criteria and conditions of admis-sibility of metaphor in the language
of law are systematized. The research confirms the leading role of metaphorical mechanism in modeling
the legal space of norma-tive act.
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BBenenue

IOpunnyeckuii TEKCT mpeACTaBiIsieT cOO0i 1eTOCTHOE KOMMYHUKATHBHOE 00pa-
30BaHUE, KOMIIOHEHTHI KOTOPOTO BBICTPOEHBI B €IMHYIO HEPAPXUUECKH OPTaHU30BaH-
HYI0 CHCTeMy, OOJaJalollyl0 COJepKaTelbHOM, JEKCHYECKOW, TIpaMMaTHYECKON
U JIOTUYEeCKOW crenu(ukoi, 00ycIoBICHHOW OOIKMMHU TpeOOBaHUSMU BEpOAIBHOTO
BBIPKEHUS TOHATHIA, BRIPAOOTAaHHBIX U IIPUMEHSIEMBIX B IEJISIX IIPABOBOTO PETYIUPO-
BaHUs, a TAKXKE B MPOIIECCEe peann3aliui HopM npaBa. CrienmupuIHOCTh S3bIKa TEKCTOB
MIPABOBBIX AKTOB 3aKIIOYAETCS B AKCIUTUIIMTHOM, OJJHO3HAYHOM, CXKAaTOM, OTIpE/IeNICH-
HOM M3JIO)KEHWH BOJIM 3aKOHOJATENs] MOCPEICTBOM HCIIONB30BAHHS JIEKCHYECKUX
CPEACTB B COOTBETCTBUH C HOPMaMH COBPEMEHHOTO PYCCKOTro si3bika. OIHUM U3
OCHOBHBIX PUHIIMIIOB ()YHKIIMOHUPOBAHUS S3bIKA 3aKOHOIATEIILHBIX aKTOB SBISETCS
ero cBoOoaHOe (GOpMUpOBAHHE W DPA3BUTHE B CTPOTOM COOTBETCTBHH (GOpPM U
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COJIep>KaHuUsI HOPM IIpaBa, TOYHOTO BEIOOpA TEPMUHOJIOTMUYECKHUX ITOHATUH, periaMeH-
THPOBAHHBIX CTPOTUM HOPMHUPOBAHHBIM HCIOJB30BAHUEM  S3BIKOBBIX EIUHUIL
(Kryukova, 2003:9).

S3BIK FOpUIMYEeCKON HAyKH OTIMYaeTcsi cBoeoOpasuem. MccnemoBanmeM mpaBo-
BOT'O SI3bIKa KakK sI3bIKa TEKCTOB HOPMAaTHBHO-IIPABOBBIX aAKTOB U NMPUEMOB 3aKOHO/1a-
TeIbHOU TeXHUKH 3aHuMauCh A.D. Uepnannes, I.T. Yeprooens, B.M. Kopenbckuid,
P.O. Xanduna, H.A. Brnacenko, T.B. I'ybaeBa u ap. Tak, cormacHo H.A. Bnacenko,
MOHSTHS «IIPABOBOU S3BIK» U «SI3BIK MpPaBa» HE SIBISAIOTCS TOKIECTBEHHBIMH, MEXIY
HUMU BBICTpauBaroTcs ponoBuaoBbie oTHomeHus (Vlasenko, 2022:13). Benen 3a yue-
HBIM TI0]] TEPMHHOM «ITPABOBOM SI3bIK» MBI IOHUMAEM BCIO SI3BIKOBYIO CHCTEMY B IIe-
JIOM, CBOWMCTBEHHYIO IOPUCIIPYIACHIMH (SI3bIK HOPMATHBHO-TIPABOBBIX  aKTOB,
WHAWBUAYAIBHBIX aKTOB, JOKTPUHAIBHBIN IOPUINYECKUH S3bIK U T.1.). [loHsTHE S3BIKA
npaBa umeet 0oJee y3Kyro cepy NpUMEHEHHs, @ UMEHHO — 3TO JISKCHUECKasi CHCTEMa
HOPMAaTUBHO-IIPABOBBIX AKTOB M 3aKOHOB, B CBSI3M C YE€M MOTYT HCIOJIb30BaThCS
u 0osiee KOHKPETU3UPYIOIINE TOHATHS SI3bIKAa 3aKOHA WIIM S3bIKa 3aKOHO/IATENILCTBA
(Vlasenko, 2022:14—15). CoOTBETCTBEHHO, TPABOBOM S3BIK SIBISCTCS MCTOUHHUKOM
JIEKCUYECKOTO «IIOAMUTHIBAHUS SI3bIKA MPABa, A3bIKa 3aKOHOB U APYTUX HOPMATHUBHO-
MPaBOBbIX aKTOB. IMEHHO HOPMATUBHO-IPABOBBIE JOKYMEHTHI MPEACTABISAIOT OO0
TJIaBHbIE JIMHTBUCTUYECKHUE PEIPE3CHTAHTHI IIPaBa KaK PeryJHpyIOIIero COUUalbHbIE
OTHOIICHHUS.

Kak u3BecTHO, HOpMAaTUBHO-IIPABOBOM TEKCT (TEKCT MpaBa) 00JaaeT Cleayro-
HIMMU CHeNU(PUIECKUMHU YepTaMU: OTCYTCTBHE SKCIIPECCUBHOCTH, CBA3HOCTD U MOCIIe-
JOBATEIBHOCTh, TOYHOCTh U SICHOCTb, IPOCTOTA H3JIOKEHUS, JAKOHUYHOCTh U KOM-
naktHOCTh (Vlasenko, 2022:19—23). JlelCTBUTEIEHO, BOJST HOPMOJATENS TOJKHA
BBIPAXKAaThCsl MIOCPEJCTBOM I'PAMOTHOIO M YMECTHOT'O HCIOJIb30BaHUS JIEKCHUECKUX
€IMHULL SI3bIKa, TIOCKOJIBKY S3bIK MpaBa KaK pENpe3eHTaHT HayYHbIX 3HAHUH NpU3BaH
00BEKTUBHO OTPAXKATh peallbHbI MU, BHICTYIAst IIPH TOM B KQU€CTBE CAMOCTOSITEIIb-
HOW peryupyromeil cuibl. SI3bIKOBbIE CPEACTBA AOJIKHBI MOJHOCTBIO COOTBETCTBO-
BaTh OPraHU3AIIMOHHBIM OCOOCHHOCTSIM HOPMATHBHBIX aKTOB, TaK KaK YPOBEHb BbIpa-
KEHUSI BOJIM HOPMOYCTAHOBMTENS MMEET HEINOCPEICTBEHHYIO CBsI3b C aJIeKBaTHOM
CTPYKTYpHOW M JIEKCHYECKOW OpraHu3aluedl CUHTAKCUYECKHX KOHCTPYKLUUH. OTO
UMeeT OTHOIIEHHE, PEX/Ie BCET0, K rpaMMaTH4YecKoi (hopme ynoTpedisieMbIX BbICKa-
3bIBAaHUH, UCKJIIOYAIOIINX MMOOYINTENbHBIE U BOIIPOCUTEIbHBIE TPEATIOKECHHUS, HArpo-
MOKJICHUE OIHOPOAHBIMH M O00OCOOJIEHHBIMH UJICHAMH, MPUIATOYHBIMU YaCTSIMH
CJI0KHOIIOTYMHEHHBIX PEI0KEHHUH.

Ecnu oTHOCHMTENBHO TpaMMAaTHYECKOH O(GOPMIICHHOCTH CHHTAaKCHYECKHX KOH-
CTPYKLUH, UCIIOJIb3YEMBIX B SI3bIKE IIPABa, KAK TAKOBBIX Pa3HOINIACUN CPEI HCCIEN0-
Bareseil He BO3HUKAET, TO BOMPOC O JIEKCHYECKUX CPEACTBAX U TPEOOBAHUAX K UX UC-
M0JIb30BAHUIO B HOPMATUBHBIX JOKYMEHTAaX HE MMEET OJIHO3HA4YHOro penienus. U ato
CBSI3aHO C T€M, 4YTO MPEBATUPYIOILEE YUCIIO CJIOB B PYCCKOM SI3bIKE — MOJIMCEMAHTHI,
CIIOCOOHBI PEaTN30BbIBATHCS B PA3IMYHOM CBOEM JIEKCHKO-CEMaHTUYECKOM BapHAHTE,
KOTJa akTyaJM3alusi OJHOI'0 M3 HHMX HAXOOUTCA B NPSAMON 3aBUCUMOCTH OT KOH-
TEKCTHBIX yca0BUH. OTHUM U3 MPOAYKTUBHBIX CIIOCOOOB PAa3BUTHUS MOJIUCEMHUH SBIIS-
erca Metadopa, B OTHOIIEHHH KOTOPOW BOMIPOC O BO3MOXKHOCTH YIOTpPEOJICHUS B
SI3BIKE IpaBa CTOMT 0CO00 OCTPO.
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[TosTOMy T7IaBHOH I€NIBI0 HACTOSIIETO MCCIEJOBAHUS SBISETCS ONpeseeHne
MeTadophl KaK CPeICTBA OPUIANUECKON TEXHUKH, YTO MPEIIOJIaraeT ee pacCMOTPEHHE,
MIPEX/Ie BCETo, KakK S3bIKOBOTO (heHOMEHa, 00palieHne K HCTOPUN HAYYHBIX B3TJISIOB
U COBPEMEHHOMY IMOHUMAaHHIO MeTa(ophl M €€ MPUPO/IbI, €€ POJIU B MOJAEITUPOBAHUH
S3bIKA HAYKH U S3bIKA TPaBa, B YaCTHOCTH, CUCTEMATHU3AILIMIO €€ OCHOBHBIX (DyHKIINH,
KPUTEPHEB U YCIOBHUH JIOIyCTUMOCTH YIOTpeOIeHHs MeTadhopbl B HOPMATHBHBIX TIpa-
BOBBIX aKTaX.

Metadopa 1 TeKCT nNpaBa: NOCTAHOBKA NMP00JieMbl

HMeHnHO €10BO KaK OCHOBHAs CTPYKTYPHO-CEMaHTHYECKas €TMHUIIA BBHITIOTHSIET
KITFOUEBYIO (DYHKITMIO B OpTraHU3aI[MH TEKCTa HOPMATUBHOTO TIPABOBOTO aKTa, B KOTO-
POM €IMHUIBI IEKCHYECKOTO KO/ sI3bIKa, BCTYIAsl B CHHTarMaTHYECKNE OTHOLICHHUS,
pean3yroTcs HE TOJBKO B CBOEM NPSMOM HOMHHATHUBHOM 3HAYEHUH, HO M PaCKpBhI-
BAlOT MOTEHIMAN HEMPAMOW HOMHHAIWU. [[OHATHITHOE comepKaHue 3HAKOB BTOpHY-
HOro 0003HaYEHHS B MTPABOBBIX TEKCTaX CaMOJOCTATOYHO JISl €T0 aJJeKBaTHOTO COOT-
HECEHHUSI C 00BEKTOM IPABOBOTO PETYJIMPOBaHUSA. B OCHOBE BTOPHYHOTO CEMHO3UCA
OKa3bIBaeTCs MPOLECC MEPEHOca CTPYKTYPbl OJIHUX MBICIUTENbHBIX 00pa30B Ha Jpy-
THe C MEPEOCMBICIIEHUEM «OJHUX CYHIHOCTEH B paMKaxX KOHLENTYaJbHBIX CTPYKTYP
npyrux» (Lakoff, 1993:23).

B coBpemeHHBIX (DUITOCOPCKUX KOHIEMIUSAX 0C000€ BHHUMAHHE B HAyYHOM
MO3HAHUHM OTBOAMTCS PUTOPUKE, B UYACTHOCTH, METa(OPUUYECKOMY MOCTHUKEHHIO
JNEHUCTBUTEIBHOCTH, YTO HAXOAUT CBOE HEMOCPEICTBEHHOE BBIPAXKEHUE B A3BIKOBOM
MaTepHUU HayKH. B 3TOM OTHOIIEHUY SA3BIK IIPaBa HE SIBISIETCSA UCKIIOYEHHEM.

OpnHako oTHOIIEHKE K MeTadope 1 K BO3ZMOKHOCTSIM €€ UCIIOTIb30BAHUS B TEKCTE
HOPMaTHUBHBIX MPABOBBIX aKTOB HEOAHO3HAauyHBI. Tak, HanpuMmep, B 1. 20 paznena IV
OcHoBHBIE TPEOOBaHMS K IMMOATOTOBKE TEKCTA 3aKOHONMPOEKTa METOAMYECKHX TPaBUII
[0 OpPTraHU3aLMU 3aKOHONPOEKTHOM paboThl (eiepalibHbIX OPraHOB MCIIOJHUTEIBHON
BJIACTHU, YTBEPKIAEHHBIX MTpUKa30M MuHHCTEpCTBA FocTULMU Poccuiickoi @enepanuu
u MHCcTUTYyTa 3aKOHOJATENIbCTBA U CPABHUTEIBHOIO IMpaBoBeneHus: npu [IpaButens-
ctBe Poccuiickoit @enepanuu ot 10 staBaps 2001 roma Ne 3/5, ykazaHo, 4TO B TEKCTe
3aKOHA «HCIIOJIb30BaHNE IMOIIMOHATILHO-IKCIIPECCUBHBIX SI3BIKOBBIX CPEACTB, 00pa3-
HBIX CpaBHEHUiH (3MUTETOB, MeTadop, TUIIepOO U JIp.) He TOMmycKaeTcsa» .

JleiicTBUTENHHO, MeTaQOpPUUECKIE MEXaHU3MBI, XapaKTEePHBIE IS S3bIKa IpaBa
OYeHb YaCTO HE MPUHHMAETCS BO BHUMaHUE, U 0oJjiee TOrO, OTPUIIAIOTCS, C YeM, KaK
ormevyaer H.A. Brmacenko, «Bpsim nau MokHO cornimacutbes» (Vlasenko, 2022:51).
S3bIKy IipaBa He 4y K/1bl KOCBEHHbIE HOMUHAIINH, CPEACTBOM PENPE3EHTALUU KOTOPBIX
SIBJIAIOTCS MHOTO3HauHbIe ciioBa. Ho ans peanusanuu 1aHHOW (QYHKIMU MOJTHUCEMAHT
JIOJDKEH HaXOIUTHCSI B CTPOTUX KOHTEKCTYalIbHBIX paMKaX, 00eCHeurBaOIUX aJeK-
BaTHOE BOCIPUATHE U OHUMAaHKE HEOOXOJUMOI0 CMBICTIA.

! TIpukas Munrocta P® Ne 3, MHCTHTYTa 3aKOHOJATENBCTBA M CPABHUTENBHOTO MpaBoBeaeHus npu [Ipasu-
tenbeTBe PO No 51 o1 10.01.2001 «O6 yTBEepkaeHur MeToamdecKuX IpaBil [0 OPTraHU3aI[iH 3aKOHOIIPOEKT-
HOM paboThl (emepalbHBIX OpPraHOB HCIIONHHUTENIbHON BiracTw» // Bbromrerenr MuHuMCTEpCcTBa IOCTHUIIMN
Poccuiickoit @enepanuu. Ne 2, 2001 rog.
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Jlns ocBeLIeHUsT W pelIeHus MpoOJeMbl UCIIONBb30BaHUS MeTagopbl B SA3bIKE
IpaBa HE0OXOAUMO OOPATUTHCS K UCTOPUU U3YUEHUS JAHHOTO A3BIKOBOTO (heHOMeHa
B pycClle pa3IMYHBIX HayYHBIX HAIpaBJIECHUH, MOCKOIbKY MeTadopa MPOHHU3BIBAET BCE
cepbl YETOBEUECKOMN JIESITENbHOCTH.

Metadopa kak s13b1k0BOH eHoOMeH

Bropuunas HoMuHaIMs TPOBOLMPYET TpaHCHOPMAIUIO 3HAHUS, PETIPE3CHTHPY-
€MOTr0 KOHKPETHBIMH KOTHUTUBHBIMU CTPYKTYpPaMH, B pe3yJibTaTe Yero OCYyIIECTBIIs-
eTcs 3aMeHa He TOJBbKO UX «BHEIIHEeH 000JI0UKW», HO M 3HAKOBOT'O IpE/ICTaBJICHUS,
KOTJ1a TPOU3BOIUTCS IIEPEHOC CTPYKTYPhI OTHUX MBICIIUTENIBHBIX 00pa30B Ha IpyTHe.

OnHol U3 caMbIX PacHpOCTPAHEHHBIX MOJENed BTOPUYHOIO CEMHO3MCA SIBIIS-
eTcsa memagopuyeckasn mooens. Ilpu metadopuzanun ycTosBIIasics KaTeropraabHas
pu3Ma, 4epe3 KOTOPYI0 MPOMCXOIUT BOCHPHUATHE MHpA, NEPEKPBIBAETCS HOBBIMHU
aCCOLMATUBHBIMUA OTHOLIEHUSIMH, MEHSIOIIUMHU TPAJIULIUOHHYIO HHTEPIPETALHIO
u3BecTHOTO (pparmenta aericrButenbHOCTH (Alefirenko, 2002:51). B cymmuocTH, cam
OOBEKT WU SIBIIEHUE OCTACTCS MPEKHHUM, HO BOCHPUHUMACTCS U UHTEPIIPETUPYETCS
yepe3 HOBBIN 00pas.

IIponiecc meradopuzanuu HOPUBOAUT K MHOIOYPOBHEBOMY OOO3HAUYEHUIO
C IIEJIBIM CIIEKTPOM CMBICIIOBBIX KOMIIOHEHTOB. TO €CTh 3TO HE IIPOCTOE CYMMHUPOBa-
HUE OTHOLICHUH MMEHOBAaHU, a aMaJibralus nepBUYHON (OpMbl HOMUHALIUU U BTO-
PUYHOIO OTpa)kKeHUs JAEHUCTBUTENbHOCTU. OTpakaeMble BHOBb SIBJIEHHS (OKYCHPY-
I0TCS Yepe3 yKe U3BECTHBIE IPU3HAKHU U CBOMCTBA SA3BIKOBBIX 3HAKOB NPSIMOM HOMUHA-
. [Iporiecc meradopuzaryy ornocperyercsi, BO-NepBbIX, IPU3HAKaMHU MOHATHIHOTO
COJIEp’KAaHUSl JIEKCUYECKOM €IMHUIbI, IOJBEPrarolIeiicsi MepeoCMBICIECHUIO, W,
BO-BTOPBIX, KOTHUTUBHOW CTPYKTYpOM 0OBEKTa BTOPHUYHOro cemuosuca. Benen 3a
M. BiakoM, cripaBeIMBO KPUTHUKYIOIIUM CPAaBHUTENBHBIN MOAXO0 K UCCIEIOBAHHUIO
JaHHOTO (peHOMEHA, B paMKax KOTOPOro MeTadopa paccMaTpUBAaeTCs KaK CKPHITOE
CpaBHEHME, OTMETHM, 4TO MeTadopu3alus — 3TO OCOObIN Mpolecc, UMEIIIUN B
CBOEH OCHOBE JIBa CyOBEKTa, «K INTABHOMY CYOBEKTY IIPUIIAraeTcsi CHCTEMA «aCCOLUH-
PYEMBIX UMIUTHKAIINI, CBI3aHHBIX CO BCIIOMOTaTelbHbIM cyOpekToM» (Black, 1962).
Mertagopa B mporiecce BTOpUYHOI'0 CEMHO3UCa BBIIOIHAET (PYHKIIHIO CEMaHTUYECKOTO
¢wIbTpa, CUCTEMAaTU3UPYys KIIOYEBBIE NIJIs1 OCHOBHOIO CyObEKTa NpPU3HAKH, OHA
HEUTPAIU3YET OCTAIBHBIE.

HcTopust HAy4YHbIX B3IJIS110B HA MeTadopy
¢ MO3UIUH ee PYHKIHOHAIbHON HEOTHO3HAYHOCTH

KakoBel ke npupoja meradopsl U €€ CTaTyc B IPOLecce HayYHOI'o MO3HAHUSA?
KakoBbl ycnoBusS AOMYCTUMOCTH YNOTpeOneHus: MeTadOpUUeCKUX BbIpaKEHUI
B 513bIK€ HAYKH B LIEJIOM U B SI3bIKE ITpaBa B 4acTHOCTU? [ OTBeTa Ha JaHHBIE BOIPOCHI
o0paTtuMcsi K UCTOPUM M3Y4YEHUs! JaHHOTO ()eHOMEHA U MPOCIeUM, KaK M3MEHSIINChH
Hay4HbIE B3IJIAAbI Ha MeTa(Opy C TOUKU 3peHUs €€ PyHKIHMOHATBHON HEOTHO3HAYHOCTH.

Eme co Bpemen anTHyHOCTH MeTadopa paccMaTpuBaiach He TOJIBKO Kak U300-
Pa3UTEIbHO-BBIPA3UTEIIEHOE CPEJICTBO, HO U KaK CIIOKHBIN, MHOTOTPaHHBINA (peHOMEeH
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MO3HAHUS AeHCTBUTEIBHOCTH. MeTadopa Obl1a 00EKTOM HayUHBIX HCCIIE0OBAaHUM Ta-
KHUX MBICIIUTENEH, Kak ApucTtoTelb, Pycco, ['erens, 3. Kaccupep, X. Oprera-u-I'accer.
OBpucTtrueckuii pecypc Meradopbl mnpusiekan BHuManue JI. Buxo, ®. Humme,
A. Puuapnca, M. bupacnu, M. biska, M. DprkcoHa 1 MHOTHX JPYTUX YUCHBIX.

Apucrorens paccMaTpuBai MeTtadopy B KadecTBE S3BIKOBON CTPYKTYPBI, BBI-
MIOJHSIIOIEH 9KCnpeccusHyto, scmemudeckyio yynkyuio B si3bike. Ho B T0 e Bpemst
¢dumocod oTMeyan BO3MOKHOCTh €€ HCIIOJIb30BAHUS HE TOJIBKO KaK YKPAILICHHUS SI3bIKa
U pe4yH, HO M KaK S3bIKOBOTO CpEJICTBA JJs KOJIWPOBAHUS 3HAUEHUU M CMBICIOB
(Aristotle, 1983:670). MpicauTens oTMeyal, YTO «IOCTOMHCTBO P4l — OBITh SCHOM
1 He ObITh HU3KOM. CaMas sicHast peub — Ta, KOTOpasi COCTOUT U3 00IIEeynOTpeOUTENb-
HBIX CJIOB, HO OHA HU3KA... pe4b TOPXKECTBEHHAS U YKIJIOHSIOUIAsICA OT OOBIICHHON —
Ta, KOTOpas MoJIb3yeTCsl U HEOOBIYHBIMU CJIOBAMM; @ HEOOBIYHBIMH 51 Ha3bIBAIO PEJIKHE,
MIEPEHOCHBIE, YIUTMHEHHBIC W BCE TIPOYNe, KPOME O0IIeynoTpeOnuTeNbHBIX) (Aristotle,
1983:670). Omnpenenenne aHTUIHBIM Grtocopom MeTadopsl KaKk €IMHCTBEHHO BO3-
MO>KHOTO CPEJICTBA Uil KOJUPOBAHUS CMBICIOBBIX 3HAUCHHUI OKa3bIBACTCS MOIMYJISIp-
HBIM M B COBPEMEHHOH HayKe /ISl U3y4eHUs MParMaTu4eckoro MoTeHIraga BTOpHY-
HOTO CEMHO3HCA.

WHuTepecHa mo3umus pUMCKOTr0 roCy/IapCTBEHHOTO AesTeNsl, I0pUCTa, YUeHOTo
Mapka Tymnus LuuepoHa OTHOCHTENBHO paccMaTpuBaeMoOro (peHoOMeHa, KOTOPbIH
yKa3bIBaJ Ha TO, 4YTO «MeTadopa Obu1a H300peTeHreM, B KOTOPOM HE ObLIO HEOOXO0AU-
MOCTH, BO3HHKILIEE TMOJ JaBJICHHEM OETHOCTH M CKYIHOCTH ciioBaps... <...> Kak
OJIeK/1a, BHaUaJIe M300peTeHHas JUIsl 3alUThl OT X0JI0/1a, BIIOCIEICTBUHU CTaja IpUMe-
HATBHCSI TAKXKE M KAaK CPEJICTBO YKpAIICHUS M KaK 3HAK OTIMYHS, TaK U IMEPEHOCHbIE
BBIPQ)KEHUS, TOSBUBIINCH W3-32 HEIOCTATKa CJIOB, PACHPOCTPAHMIINCH YK€ PaIH
yemaxaeaus» (Cicero, 1994).

CpenneBekoBasi (uinocopusi axTyalu3upoBana HCCIeI0BaHUE MeTadopsl
C TIO3UIUH eHOCeoN02UYecKoU 3Ha uMocmu, OTMeYasl ee TT03HaBaTeNbHBIN OTeHIINAI
KaK Cpe/CTBa MOCTHXKEHUs cBepxuyBcTBeHHOro Mupa (Ermolenko, 2001), metadopa
0CO3HAaBaJach KaK CPeJCTBO MMO3HABATENILHOM JESTEbHOCTH.

Opnnako mocnenyromas auddepeHnuanus HayKH, UCKYCCTBa, PallMOHAIBHOM
THOCEOJIOTUH TMPHUBEJA K CY>KEHHUIO Cepbl MPUMEHEHUsI MeTaopbl, OTPAHUIYCHHIO €€
MOHATUIHOTO 00bEMa U MOJIHOMY M30JIMPOBAHUIO U3 HayKu. MeTadopa paccmaTpuBa-
Jach KaK n300pa3uTeIbHO-BBIPA3UTENIFHOE CPEJCTBO, UTO APHOPHU UCKITIOYAIIO €€ THO-
CEOJIOTUYECKYI0 1 HOMUHATUBHYIO (pyHKIMH. Y smoxa HoBoro BpemeHu, 03HaMeHO-
BaBIlIasl pa3MEKXEBaHUE HAYKU U UCKYCCTBA, 3aJI0’KUJIa OCHOBBI (POPMHUPOBAHUS METO-
JIOJIOTUH HAyYHOTO MO3HAHUS MUPa U aKTUBHOTO Pa3BUTHS, IIPEK/IE BCETO, ECTECTBEH-
HBIX U TOYHBIX HayK ((pr3nKa, MeXaHHKa, aCTPOHOMHS U JIp.). DTO BBI3BAJIO HEOOXO01HU-
MOCTh B CO3/IaHUM $3bIKa, B TIOJIHOM Mepe OTBeyaBIIero TPeOOBAHUSAM TOYHOCTH
Y OJTHO3HAYHOCTH, B LEJISIX OMHUCAHUS PE3YJIbTATOB HAYYHBIX UCCIEAOBAHUN U OTKPHI-
tuit. Hanpumep, amst GU3NKH TaKUM S3BIKOM CTAHOBUTCS SI3bIK MATEMATHUYECKUX CUM-
BOJIOB, SI3BIK JIOTUKH C €r0 YeTKUMH CIIOBECHBIMH (POPMYTaMU OKa3bIBAETCS pHeMIIe-
MBIM JIJIs1 HAyK TyMaHUTapHOTO 1ukiIa. CHuilaMu panroHaan3Ma Hayka H30aBisuiach OT
BCEX SI3BIKOBBIX CPEJCTB, CIIOCOOHBIX MOBJIEYb HEOAHO3HAYHOCTD, ABYCMBICICHHOCTD,
BO3MOXXHOCTh MHTEPIIPETAIMU, YTO UMEIIO MPSAMOE OTHOIIEHHEe K MeTadope. B wact-
HOCTH, TJIaBHOW LIENBIO SBISUIOCH CO3AaHue (OPMATM30BAHHOTO S3bIKA, TaK KaK, IO
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MHeHu1o 6onpirHcTBa yueHbIX (H. Hetotona, I'. JleitOnuna, J{x. Jlokka, T. ['00606ca
U JIp.), €CTECTBEHHBIN SI3BIKM C UX METa(hOPUYHOCTHIO HECOBEPIICHHBI M HE TOISATCS
U1 HayyHOTO onucanusa. B wactHOocTH, [[x. JIOKKY mpWHaA[IEeKAT CIEAYIONIUE pac-
cyxnaeHus: «Eciau Mbl TOBOPHM O Bellax, Kak OHU €CTh, MBI JOJDKHBI IPU3HATD, YTO
BCAKOE PUTOPUYECKOE UCKYCCTBO, BBIXOAIIEE 3a MPEIEIIbI TOI0, YTO BHOCHT MOPSAIO0K
U SICHOCTB, BCAKOE HMCKYCCTBEHHOE M OOpaTHOE YNOTpeOJIeHHE CIIOB, KAKOE€ TOJBKO
n300peTeHO KpaCHOpEUYHeM, IMEET B BU/LY JIMIIb BHYIIATh JIOXKHBIE HCTUHBI, BO30Y K-
JaTh CTPAcTH, BBOJAMUTH B 320y K/I€HHE PACCYIOK U, CJIEIOBATEIbHO, Ha JIENIe €CTh Yu-
cThlii 0OMaH. [ToaTomy, Kak Obl HM OBLIIO TOXBAJIBHO OPATOPCKOE UCKYCCTBO B peyax
o0palieHusiX K Hapojqy, €ro, HECOMHEHHO, Hy»KHO COBEPIIEHHO H30erarb BO BcCeX
paccyXKIeHUAX, UMEIOMIMX B BUIY Hay4yaThb WM MPOCBELIATh, U CIEAYET pacCMaTpH-
BaTh KaK HEJOCTATOK MCIIOJIb30BAHUE €TO TaM, € Peub UAET 00 HCTUHE U MIO3HAHUN)
(Locke, 1985:566).

Ho, HECMOTpSsI HAa KPUTHUECKYIO TEOPUIO B OTHOIIIEHUH METa(OPHI, pealn30BaTh
ee Ha MPaKTUKe ObIJI0O HEBO3MOXKHO, IMTOCKOJIBKY YK€ MPH €€ SI36IKOBOM 0(GOPMIICHUN
¢unocodam He ymaBasoch u30eraTh Meradopuyeckux BoeipaxkeHuit (Mishankina,
2010:102). UckmroueHnueM B psify TociaenoBaTeneil oTpulanus Metadopsl Oblia Hayd-
Has nozunus J[x. Buko, koTopslii B cBoeM HaydyHOM Tpyae «OcHoBanus HoBolt Hayku
00 o0mIeli mpupoIe Halui BhICKa3ajl BAKHYIO MBICIIb OTHOCHTEIIBLHO TOTO, 94TO chepa
(GyHKIMOHUpPOBaHHUS MeTadopbl HE OTPAaHMYMBACTCS XYJIOKECTBEHHOW PpEYbI0, ITO
AKTHBHBIA NTO3HABATEIBHBIN MEXaHU3M, IPUCYLIUHN JIEKCUKE €CTECTBEHHOTO $3bIKa, U
«B0OOIIE MeTadopa COCTaBISIET HaWOOJBIIYIO YacTh CIIOB B SI3BIKAX BCEX HAIIUN
(Vico, 1994:146).

Takum 00pa3oM, SPKO BBIPAKEHHAs TUXOTOMHS HAYYHOW M XYJOKECTBEHHOM
oOnacrteli 3HaHUI B pacCMaTPUBAEMBIi TEPHO/ MOBJIEKIIA pa3ICIeHNE U 00CITYKUBAO-
IIeT0 WX S3BIKOBOTO MHCTPYMEHTapHus, Korna Metadopa ¢ €€ dKCIPECCHBHON (yHK-
Uei (COrIacHO MHEHHIO OOJIBIIMHCTBA YYCHBIX ), SIBIISISICH HEOTHEMIIEMbIM aTpHOyTOM
XYJI0’)KECTBEHHOI'O AUCKYypCa, OTBeprajach HayKoi.

Onoxa ¢unocopun PomManTH3Ma B CyIIHOCTH HE U3MEHWIIA IMOJIOKEHUE JIeN B
OTHOIICHWU MeTaophl, U €H MO-TPEKHEMY OTBOAMIACH POJIb XYI0KECTBEHHOTO
Tpona ¥ CTHJIUCTUYECKOH (UTypbl, HECMOTPSI Ha TO, YTO B TOJKOBAaHHU METa(OpbI
HaOJII01aTHCh CPETHEBEKOBBIC OTTOJIOCKHU €€ HHTEPIIPETAIH KaK KyJIbTYPHO 00YCIIOB-
JICHHOT'O CPE/ICTBA MOCTHKEHUS ObITHSI AOCOITIOTA, YTO OMPEEIISI0 AKTUBHOE UCTIOJb-
30BaHMe MeTadopsl B GHII0cOPCKON HayKe.

K konmy XIX cronerus metadopa BHOBb IepeocMBbICisIeTCs (humocodpamMu-up-
panMoHaIMCTaMU C MTO3ULUI €€ MOJICNUPYIOILEro MOTEHIMalla, KOTOPbIE MPOJOJIKAIIN
pa3BUBATh PACCYXKICHUS YUEHBIX AMOXH POMAHTH3Ma, HO B TO K€ BpeMsl MOABEepraiu
KPUTHKE BO3MOXXHOCTh OOBEKTHBHOTO TO3HAHUS IEHCTBUTENLHOCTH. B acTHOCTH, B
tpyaax @. Humie mocienoBaTenbHO U3IAaraeTcs MbICIb 0 MeTaOpHUIECKOM criocode
no3nanus mupa (Nietzsche, 2013). @unocod camy mpupoy YeTOBEYECKOTO MBIIILIE-
HUS OTIpeiesisieT Kak MeTahopuUuecKyto, yKa3blBasi Ha TO, YTO MPOLIECC MO3HAHMS pea-
JU3yeTcs B cucTteMe Meradop, I0ATOMY ONpeeIeHHe UCTHHBI HEBO3MOXKHO 0€3 s3bIKa
MeTadop, Tak Kak ¥ cama UCTHHA MeTagopuyHa. B Takom cirydae panmoHanbHOE MbIII-
JIeHHE JIMIIaeTcs CMbIcia Ha (POHE SBHOIO MPEBOCXOACTBA META(POPHUECKOTO
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no3Hanus. B utore meradopuyeckas npupoaa panMoOHAILHOCTH B paMKaX Hpparuo-
HaJIU3Ma HE PaccMaTpHUBAETCs, CIEI0BaTeIbHO, BHE (POKyCa HAYUHOTO UCCIIEOBAHUS
OKa3bIBACTCS U THOCEOJIOTMYECKAs! CyIIHOCTh METa(OpBHI.

CoBpeMeHHOe MOHMMaHUe MeTadopbl U ee PoJib
B MO/eJIMPOBAHUM HAYYHOH KAPTHHBI MHPa

XX cronerre 03HaMEHOBAHO OYPHBIM PAa3BUTHEM HU3yUeHHs METa(hOphl B CaMbIX
pa3nu4HbIX 00macTAx 3HaHWH. [IpencraBisiercs BO3MOKHBIM MTPOCIEAUTE SBOJIOIUIO
TAHHBIX UCCIIEAOBAHUH M C(OPMYIHPOBATH COBPEMEHHOE MOHUMAaHNE PO U (PyHK-
U MeTaopbl B MOICTMPOBAHUH HAYYHOH KapTUHBI MHPA U, B YACTHOCTH, B SI3bIKE
MPaBOBOI HAYKH.

Ha pa3Butne cemaHTHKH 1 )OPMHPOBAHUE COBPEMEHHOTO MPEICTABICHHS O Me-
Tahope 3HAUUTEIHHOE BIMSHUE OKa3alld JIoTHYeckue KoHuenuuu. CTpyKTypaiabHOE
OIMCaHue SA3bIKa, OCHOBBI KOTOPOTO 3aJI0’KeHbI B Tpynax b. Paccena, onpenenuio Ho-
BBIIl Hay4YHBIH BEKTOP B HMCCIEAOBaHWU MeTa(opbl KaK KOTHUTHBHOTO ()EHOMEHA B
paMKax JIOTMKO-CEMaHTHYECKOro Moaxoja. TeM caMbIM NPOU30LLIO PACHIMPEHHE
TpaHuI] U3y4eHHUs MeTaopbl U BBIXOJ] 32 TIPEeNbl CTHINCTUKU. MccienoBaTenbckoe
BHUMAaHNE KOHLIEHTPUPYETCS Ha JIOTHKE MeTa(opbl, HAa MPU3HAKaX, MPOCHUPYIOIINX
BO3MOYKHOCTH YIOTPEOJIEHUSI OJTHOTO SI3BIKOBOTO 3HAaKa BMECTO Jpyroro. Enmnenue
JIBYX TIOHSITHI B O/THOM SI3BIKOBOM (hOpME OTKPHIBAET HOBBIE BO3MOXHOCTH CEMHOTHKH,
YTO CTABUT 110l COMHEHHE CTPOTHE 3aKOHBI pe)epEHTHON TEOPUU UCTUHBI.

C ToukHM 3peHHus JOrMYecKOro Mojxoja mporecc MeTadopusaliu paccMaTpu-
BaJIM Takue yueHsle, kak A. Puuapnc, M. bisk, A. BexoOuukas. B.A. MacnoBoii npu-
HAJJICKUT OYCHb TOYHOE ONpeiesieHue MeTapophl KaKk YHUBEPCATbHOTO S3bIKOBOTO SIB-
JICHUSI, HAXOISIIETO CBOE MPOSBIICHUE B MPOCTPAHCTBEHHO-BPEMEHHOM M3MEPEHUH, B
CTPYKTYype s3bIKa U B IIpoliecce ero (GpyHKIoHnpoBanus. bosee Toro, ucciaenosaresb
Ha3bIBaeT A3bIK «Kianouiem metadop» (Maslova, 2001:87). Cornacuo A. Puvapzcy,
«MeTadopa U3 yKpameHHst CTAaHOBUTCS BE3/ECYIIUM IPUHIMIIOM SI3bIKA M MBIIUICHUS
(Richards, 1936), 1 cambie BRICOKHE YPOBHH HAYIHOT'O a0CTparupoBaHUs HE MPEICTaB-
nsr0TCs O0e3 nporecca MetadOpU3alHH.

W3 BplmeckazaHHOro Hanbojiee 3HAYUMBIMH ISl HACTOSIIETO HMCCIETOBAHUS
OKa3bIBAIOTCS CIIEAYIOINE MOJIOKEHHUS JIOTUKO-CEMAaHTUIECKOTO HANIPABJICHUS:

— MeXaHM3M MeTadopu3ali yHUBEPCAJICH, CBOMCTBEHEH S3bIKYy B LEJIOM,
HE3aBHCHUMO OT €ro JTUCKYpPCUBHOM nuddhepeHmnanuu;

— CYUIECTBEHHBIM OTJIMYMEM MeTa(opsl SBISETCS €€ WHTETPaTUBHBIN Xapak-
Tep, KOTJa Jiexallue B OCHOBE MeXaHW3Ma MeTadopr3aluy aHAJIOTHH U CPAaBHEHUS
[IPEO0I0JIEBAIOTCS, CTPYKTYPHUPYETCsl HOBasi CEMUOTHYECKAst MOZIETIb, CUHTE3UPYIOLIast
CBOICTBAa OCHOBHOT'O M BCIIOMOTaTelIbHOr0 00bekTOB (Fauconnier, 1998);

— KOTHUTHBHas MeTadopa Kak crnocol Mo3HaHus IeHCTBUTENILHOCTH KOAUPYET,
a 3aTeM aKTUBH3UPYET COLUAIBLHO 3HAYUMBbIE CMBICIIBI, THPOPMAIIUIO KaK S3bIKOBOTO,
TaK M SKCTPAJMHTBUCTUYECKOTO XapakTepa MOCPEICTBOM CBOCH KOMMYHHUKAaTHBHOMN
HaNpaBJICHHOCTH Ha CO3JaHKe OOIIEeH U apecanTta u PelUITUeHTOB aCCOLMATHBHOM
CUCTEMBI.
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Emre ogauM 3HaunMbIM GHII0COPCKUM HaNpaBIeHUEM, CIOCOOCTBYIOUIMM (op-
MHUPOBAHHUIO COBPEMEHHON TeOopHH MeTa(ophl, SABISETCS aHAIUTUYECKOE Harpaslie-
HHUE, B PaMKax KOTOPOTO B IEJSIX ONMUCAHUS MeTadhOpHUUECKUX MEXaHHU3MOB M30Hpa-
eTcs KOTepeHTHas Teopusl UCTHHBIL. B cBeTe manHOi Teopun meradopa paccmaTpuBa-
€TCsl KaK COIJIacyIoIIasicsl C CUCTEMOM JPYTHUX BBICKA3bIBAaHUI TEKCTa, MPUHUMAEMBIX
KaK UCTUHHBIE, KOT/Ia JIOTUKA MeXaHn3Ma MeTadopu3anuu 6a3upyeTcst Ha BHyTPEHHEH
HETMPOTUBOPEUYNBOCTH MeTaOPUUECKON CUCTEMBI. JJaHHOE MOJIOKEHHE OKa3bIBACTCS
0c000 3HaYMMBIM Ul PACCMOTPEHUs MPOoOIeMbl METahOPUUECKOT0 MOJACINPOBAHUS
HAY4YHOT'O TEKCTa.

Cam nporiecc MeTaOpHUIECKOr0 MOJEIMPOBAHUS HAYYHOI'O TEKCTA SIBJISETCS
cneuu¢udeckuM. Ecinn o0patuThest K MCTOKaM MOHATHUS «MOJIENb / MOJICIINPOBAHHEY,
TO MX MOXHO OOHApYXHTh B 00JaCTH TOUYHBIX U €CTECTBEHHBIX HAyK, B paMKaX KOTO-
PBIX TTOHSTHE MOJIETTH MMEET THOCEOJIOTHUECKUI CTaTyC U HCIIONIB3yeTCs it 0003HA-
YEeHHUS OJHOTO U3 CIIOCOOOB CYIIECTBOBAHUS 3HAHUS, TIOCPEICTBOM KOTOPOTO MPOU3-
BOAMTCS UCCIIEOBaHNE, IPOTHO3UPOBAaHNE OOBEKTOB, ABJICHUM, OTHOIIEHUH. Moaenu
KaK BUPTYaJIbHbIE PEAILHOCTU MPOELMPYIOT MPEACTABICHHS O PEalbHO CYIIECTBYIO-
IIMX 00BEKTaX, YTO CTUMYJIMPOBAJIO PA3BUTHE HOBBIX B3IJIAJOB U HA JIpyrue 00IacTH
3HAHUHU, 1711 KOTOPBIX MOJIeTIbHAs PUPOAA HE SBISETCS UYKIAOH.

B XX Beke cBoe MMPOKOE PaCIPOCTPAHEHUE MOTY4al0T KOHIENINH, paccMar-
pHBAIOIUE S3bIK B KAYECTBE IMOCPEAHNKA MEXAY pealbHBIM MUPOM U YeJIoBeKOM. B
CBSI3U C 3TUM IPOUCXOAMT aKTyalu3alus OJHON U3 QYHKIUH s3bIKa — MOJIETUPYIO-
IIeH, KaK CHCTEMBI, OTIpeIeNIIONIeH BOCIPUATHE, XpaHEHHE U Iiepeiady HH(pOpMalUu.
CymecTByromue B S3bIKE€ MOJIEIN HANPSAMYIO COOTHOCATCS € IBYyMSI OCHOBHBIMHU OIle-
panusMu MO3HABATEIHHOTO MBIIUICHUS — aHAIM30M M cuHTe30M. K Hanbonee xoM-
MAKTHOH S3bIKOBOM MO/IETIH CHHTE3UPYIOIIETO TUIIA M OTHOCUTCS MeTadopHIecKast MO-
JIeTb, TIO3BOJISIIONIAS. MHTETPUPOBATH 00Pa3bl OTHUX OOBEKTOB MOCPEICTBOM IEpEeHe-
CEeHHs IPECTABJICHUS O HUX Ha JIpyrue o0bekThl. Metadopa, B OCHOBE KOTOPOW OKa-
3bIBAOTCSA MOJIENH UIEHTU(DHULMPYIOLINE — CXEMbI-00pa3bl, I03HABATEIbHbIE CLIEHA-
pHH, 3aHUMAET BeylUe O3UIUH B CUCTEME KOAUPOBaHUs U 00pabOTKU HHPOpMALIUU
CO3HaHHUEM, YTO OIpeJeIIseT PoJib MeTa(pOpPUIECKUX MOJENeil B CTPYKTYpUPOBAHUU
HAy4YHOW KapTUHBI MUDA.

dopMupoBaHHE B paMKax JIMHIBHUCTHYECKOM HAyKH CEMacHOJIOTHYEeCKOro
HampaBlieHUs, (HOKYyCHPYIOIIETO MCCIEI0BaHUSI Ha MPOoOIeMax MOJUCEMHH, CIIOCO0-
CTBOBAJIO Pa3BUTHIO HOBOTO B3IJIAa HAa MeTa(opy Kak Ha OJIMH U3 BEAYIIUX MEXaHH3-
MOB CO3/JaHHsI HOBBIX 3HAYEHHH B SI3bIKOBOM CUCTEME B IIEJIOM, YTO SBUJIO CIEAYOLIUI
3Tall aKTyaJlM3ali THOCEOJornueckoi GyHkuuu metadopsl. Ocobo 3HAYUUMBIMU B
aToM oTHomeHun ctanu Tpyael H.JI. Apytionoso#, . banmau, JI.H. IImenena,
A.Il. Yynunosa u ap. 0.J]. AnpecsHy ynanoch onucath MEXaHU3MbI PEryJISpHOMN
MHOTI'0O3HaYHOCTH U BBIBECTH €€ OCHOBHBIE MOJIEIH, KOTOPbIE MOTYT BBICTYNATh B Ka-
yecTBe 0a30BBIX Mpu oOpazoBanuu MeTadopsl (Apresyan, 1995). AHanu3 OCHOBHBIX
MIOJIOKEHUH CEeMAaCHOJIOTMUECKOTO HAIPaBJICHUS B UCCIIEAOBAaHUM MeTa(opbl I03BO-
JISIeT 3aKJIF0YUTH CIIETyoIIee:

— YHHUBEpPCAIbHOCTh MeTadopHu3anuu A1 GOpMUPOBAHUS U Pa3BUTHS S3BIKO-
BBIX 3HAQYEHUH B LIEJIOM, MOATBEP)KICHUEM YEro SBIIAECTCS BO3ZHUKHOBEHHE TaKOIO
MIOHATHS, KaK «I3bIKOBasi MeTadopay;
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— HCCIIeIOBaHUS HOMUHATHUBHBIX MeTadop IMO3BOJIMIO pacCMaTpUBaTh Kak
OJIHY M3 €€ BeayUIUX (PyHKIMH — IHOCEO0JIOTHYECKyI0, KOTOpasi paHee OcTaBajlach B
TEHU DKCIPECCUBHON (DYHKIIMU B CHITy TOTO, YTO S3bIKOBasi MeTadopa, GuKcupyromas
CTaHJAPTHBIE ACCOLIMATUBHBIC CBSI3U, HE IPUBJICKAJIa BHUMAHUE U3-3a CBOEH «IIPUBBIY-
HOCTHY», «00Pa3HOI CTEPTOCTI;

— SI3bIKOBbIE MeTa(ophl MPOCHUPYIOT UCXOJHBIE MOJENU NPEACTaBICHUs 00
OKpy’Karollel NeiCTBUTENLHOCTH (IIpUpoia, OOIIECTBO, OOIECTBEHHbIE OTHOIIECHUS,
YEeJIOBEK U T.JI.), OCHOBHBIE HAIIPABJIEHUS €€ IOCTUKEHNUS, TO €CTh KOHCTPYUPYIOT FHO-
CEOJIOTUYECKHE MEXaHNU3MBbI IO3HAHUS MHUpPA B LIEJIOM, B TOM YMCJIE€ U HAYYHOTr'O MO3Ha-
Hus. CrneoBatenbHO, THOCEOIOTHnYeckas QyHKIHMS MeTa(opbl OKa3bIBa€TCS OAHOM U3
Benymux ¢yHkuil. [lpoBeieHHbIE B paMKax aHAIM3UPYyEMOT0 HalpaBIeHHs UCCIIE0-
BaHU €IlIe pa3 NOATBEPKIAIOT JOMUHUPOBAHUE METAPOPHUUECKOTO MBIIIJIEHHS B ITPO-
Lecce MO3HaHUs MUPA, TaK KaK B CUCTEME A3bIKa KOHCTAaTHpYyeTcs OeccropHoe npeod-
JIaIaHNe TOJIMCEMAaHTUYECKUX €IMHUL] HaJl OHO3HAYHBIMU CJIOBAMHM, @ MOJEIH SA3bI-
KOBOW MHOTO3HA4YHOCTH SIBIISIIOTCS BEAYIIMMHU IIPU 00pa30BaHUU MeTa(OpBHI.

OpHako HECMOTPS HAa HHTEPEC CO CTOPOHBI HAYYHOTO coolIiecTBa K Meragope,
M3yYEHHIO €€ THOCEOJIOTHYeCcKOi (PyHKIMH YIesI0Ch HETOCTATOYHO UCCIIEA0BATENb-
CKOTO BHMMaHHA. M K peleHuto BOIpoca O THOCEOJIOIMYECKOM IOTEHIHAIe MeTa-
¢dopsl, ee poiH B sI3bIKE HAyKH MCCIIE0BATENIN O0PaTHIINCh HEJaBHO. M B 3TOM OTHO-
HIEHUH 0c000 3HAYMMBIMU SIBJSIIOTCA HaydHble M3bickanus X. Opteru-u-I'accera,
KOTOPBIH B cBoeM Tpyae «/[Be Benukue meradopsl» MUIIET, UTO «MeTadopa — HEoo-
XOJIUMO€ OpYAME MBIIUICHUS, hopma Hayunou muicauy» (Ortega-y-Gasset, 1990:68).
HccnenoBatens yka3blBaeT, UTO HayKa IpeoOpa3oBbIBAET ynoTpediaeHne Mertadopsl 3a
cueT 00paTHOro, B OTJIMYME OT M033UHU, ABUKEHUS MBICIH, «OHA HAYMHAET C IOJIHOTO
OTOKIECTBJICHUS ABYX OOBEKTOB, 3aBEJOMO Pa3IMYHbIX, YTOOBI IPUUTU K yTBEpXKIe-
HUIO UX YaCTUYHOTO TOXJECTBA, KOTOpOe U OyneT MpU3HaHO UCTUHHBIMY (Ortega-y-
Gasset, 1990:74). Metadopa uxcupyer mpu3HAKH OTBICUCHHBIX MOHITHUH, BCIIE-
CTBME YEro BBICTYIIAET B KAYECTBE BEIYILIET0 MEXaHU3Ma B IIPOLIECCE MOJCIUPOBAHUS
00bEKTa HAYYHOT'O MO3HAHMS, UMEHHO SI3bIK HAyKH aKTUBU3UPYET THOCEOJIOIHYECKUM
MOTEHIHA MeTa(OpHI.

[Ipobneme wucmonb3oBaHuss MeTaopbl B S3bIKE HAYKH IMOCBSAILICHBI TPYAbBI
. IsBuncona, A. Puuapnca, M. biska, @. Yunpaiita. Benen 3a B.B. IletpoBeiM 0T-
METHM, 4TO MeTadopa SIBISETCS HEOTHEMIIEMON COCTABIIIONICH HAYKH, 00JIaIaromei
ceun(pUIecKUMH OCOOCHHOCTSIMH, KOTOPBIE OTIMYAIOT €€ OT MeTaophl B Xy0XKe-
CTBEHHOM TEKCTe. DKCIPECCUBHAs, Xy I0’)KECTBEHHast MeTadopa, Kak OTMEUaeT Uccie-
JI0BaTeNlb, MHTETPUPYET MPU3HAKH JIBYX OOBEKTOB IEHCTBUTEIHFHOCTH (OCHOBHOTO H
BCIIOMOTATEIHHOI0) B OTIMYHE OT MeTahopbl HAYYHOU, KOTOPAsi BUAUTCS B Ka4eCTBE
THIIOTE3bl OTHOCUTENBHO CBOMCTB M YCTPOWCTBA OTBJIEYEHHOTO, AOCTPAKTHOTO
0o0beKTa, TO ecThb Meradopa B HayKe MMeEeT THIoTeThdeckyio mnpupoay (Petrov,
1985:196—220), xoTtopast u nmpoeuupyer MeTadopy B HAyYHOM TEKCTE€ B KauecTBE
CpeACTBa, 00JIETYaoNIero U YIPOIIAIOIIEro PelIeHHe T03HABATEIbHBIX 3a/1a4.

MeTadopa kak cpecTBO OPUINIECKON TEXHUKH

CornacHo cmpaBeanuBoMmy 3ameuyanuto M.B. bapanoBa u H.A. Bnacenko,
MHOTHE «ITpOOJIEeMBbl B3aMMOACHCTBHS MeTa(opbl B TYMAaHUTApPHOM M €CTECTBEHHO-
TEXHUYECKOM 3HAHMAX, HAMEUEHHbIE B (MIOCOPCKON HayKe, OCTAIOTCS /0 CHX TOp
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HepaszpemeHapIMIY (Baranov & Vlasenko, 2019:13), 4ro B mosHo#M Mepe UMeeT OTHO-
[IeHHUE K IOPUINYECKON HayKe, B KOTOpoil MeTadope MOCBSIICHbI UL (hparMeHTap-
HBIE UCCIIEJOBAHMS.

B kauectBe cpenacTBa IOPHIMYECKON TEXHHKH paccMaTpuBaeTcsi mMetadopa B
s3bike mpaBa A.D. YepaanuessiM (Cherdantsev, 2012:288—291), korna skcrpeccus-
Has (GyHKIMS MeTadopbl HEHTPaATU3yeTCs U JAaHHBIH SI3bIKOBOW (PEHOMEH MpHoOpeTaeT
CTaTyC TEPMHUHOB U CTEPEOTHUIIHBIX BBIPAKEHUH, aKTUBU3UPYS CBOIO THOCEOJIOrHYe-
CKYIO0 (DYHKITHIO.

MeTtadopsl 04eHb MPOYHO BCTPOEHBI B MOHATHIHYIO CUCTEMY S3bIKA MIpaBa, U B
BHJIy CBOETO MHOTOKPATHOTO YIOTPEOJICHNS MHOTHE W3 HUX HE BOCIIPUHUMAIOTCS KaK
oOpa3HbIe BBIPAXXEHHUS, 3TO TaK Ha3bIBaeMbIe «CTepThIe» MeTadopshl. Tak, HarpuMep, B
Ipoliecce palloHaIbHOTO O3HAHUS YEJI0BEK JIe1aeT 0CO3HAHHO BBIOOP B MOJIB3Y yIO-
TpeOieHus: MeTaopruvIeckoro BBIPAKEHUs, MOHMMAas, YTO HCHOJB3YET CIOBO B
HECBOWCTBEHHOM €My 3Ha4YeHHMHU. B ciyuae co «cTepTeiMu» MeTadopaMu B SI3bIKE
npaBa, KOTOPBIE MO (haKTy CTAHOBSITCSA €r0 HEOTHEMIJIEMOM COCTABISIOUICH, 1EJI0 00-
crout nHaue. OHU, KaK MMPAaBUII0, BOCIIPOU3BOIATCS B KAUECTBE FOTOBBIX (hpa3eoioru-
3UPOBAaHHBIX SI3BIKOBBIX EIWHUIL, MPHOOPETAIONINX TEPMHUHOJIOTUYECKAN CTaTycC
(«xopuaMYecKOe JIMLO», «MCTOYHMK TMOBBIIMIEHHOM omacHocTW» u Ap.). M Torna onu
«BOCIIPUHUMAIOTCA Kak cpeacTBa topuandeckoit Texuukmw» (Cherdantsev, 2012:289).
JlelicTBUTENBHO, OOJIbINAs YacTh MeTadop B SA3bIKE MpaBa SIBJISIOTCS THOCEOJOTHYe-
CKHMMH, OKa3bIBAIOIIMMU HEMOCPEACTBEHHOE BIMSHHE Ha (DOPMHPOBAHHME TOHSTHIM.
HmenHo rHoceosiornyeckast pyHKIus Mmetadopsl B A3bIKE IIpaBa CIIOCOOCTBYET ONEpH-
pOBaHUIO aOCTPAaKTHBIMHU TOHATHAMHU, OPUEHTHPYS HA MU3BECTHBIA OMBIT U MO3BOJISSL
HAJENATh KOHKPETHBIM NPEIMET 3aKOHOJATENIBHOM perjlaMeHTalMyd IpU3HAKaMH,
MO3BOJIAIOIMMU €T0 aIeKBATHO UHTEPIPETUPOBATD.

Hapsny ¢ raoceosnornyeckoit pynknued, Beien 3a A.®. UepnaHieBbiM, oTMe-
TUM TIParMaTU4ecKuil moTeHuan Metadopsl B sA3bIKe TpaBa. BeimonHsemas merado-
poii mparmaTtuyeckas GyHKIHs «OTKPHIBAE€T HOBbIE TOPU3OHTHI B TOHUMAHUH U TOJIKO-
BaHUU JJAHHOT'O SI3IKOBOTO (PEHOMEHA, ITOCKOJIBbKY IO CBOEH MPHUPOIE 3HAKU HENPSIMOMN
HOMMHAIIUY TOTHOCTHIO parMatudHbD (Yaroshchuk, 2013: 12). C no3ummu nparma-
TUKH MeTadopa B sI3bIKE MpaBa BBICTYMAE€T MOIIHBIM S3BIKOBBIM HHCTPYMEHTOM
B JIOCTH)KEHUH PEUYEBOM 3aJjauu HOpMaJaTelsi, KOTopasi COIEPKUT CIlIeAyIoIue 1ele-
[0JIararone KOMIIOHEHTBl — MOTUB, IIe]Ib U TAKTHUKA, PETIPE3eHTUPYIOMHUE (YHKIHU-
OHAJIbHBIE TapamMeTpsl MeTadophl, YTO HAXOAUT CBOE IPOSBICHHE TEKCTE IIpaBa.
[TosTOMy HOpMOIATENI0 Ba)KHO YYHTHIBATh JaHHBIE COCTaBJSIOIIME MPU BHIOOpE
(GOpMBI B coaepKaHUS BBICKA3bIBAHMUS, ITO/IBEPraloIIerocsi MeTa)OpHIECKOMY MOJIe-
JMPOBAHUIO, YTOOBI PEUeBOM ycrex ObUT JOCTHTHYT, KOrjaa Meradopa cnocoOCTByeT
(OpMHUPOBaHUIO B CO3HAHUH YeJIOBEKA IPABOBOI KapTUHBI MUDA.

OaHUM U3 KPUTEPUEB JOIMYCTUMOCTH yHOTpeOIeHus MeTaophl B sI3bIKE MpaBa,
Ha Hall B3IJISIM, BBICTYMAET aOCTPAKTHOCTh OMEPUPYEMBIX HOPMOZATENIEM OHATHH,
MOCPEACTBOM KOTOPBIX (DUKCHPYETCs AMHAMUYHAs U MHOTOOOpa3Has SKCTPaIMHTBU-
CTHYecKasl pealbHOCTh. MeTadopa Kak Cpe/iCTBO MMO3HAHUS II03BOJIIET pacCMaTpUBATh
OOIIECTBEHHBIE OTHOIICHHUS U UX CyOBEKTHI MOCPEACTBOM CHCTEMBI, OTHOCSIIEHCS
K HMHOM OmBITHOW cdepe, IZle OaHHAs COCTABIAIONIAs HPEACTABICHA OYEBUIHO
u HarsagHo. He cmywaitHo Meradopa 3aHMMaeT MPOYHYHO HUILY B OCHOBE
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(yHIaMEHTAIbHBIX MOHATHA W TEPMUHOB MHOTHX COBPEMEHHBIX Hayk. Metadopa
PEKOHCTPYHPYET OTBJICUEHHBIC TIOHATHUS B MOHATHS, JIETKO MOAIAIONINECS YelloBeye-
CKOMY ocMbIcieHuto. Metadopa obecriednBaeT CBSI3b MEXIY COLMAIBHON PeaTbHO-
CTHIO ¥ MHUPOM IIPABOBBIX a0CTpakIuii M Kareropuii. besycinosHo, metadopa, morpy-
’KasiCh B SI3bIK TPaBa, MOJHOCTHIO HE JIMIIAETCS CBOCH 00Pa3HOCTH, YTO CIIOCOOCTBYET
OoplIel HarSITHOCTH M KpaTKocTu BeIpakeHHs Mbiciau (Cherdantsev, 2012:290).
[TpoHuKast B I3bIKOBYIO MaTEpHIO MpaBa, MeTadopa MpH ee JUIMTETHHOM HCTIOIb30Ba-
HUU NPUOOpETaeT CBOI0 COOCTBEHHYIO )KHU3Hb.

BrisiBnsieTcst HemocpeacTBeHHas 3aBUCUMOCTh MH(OPMAITMOHHOM HaNOJIHEHHO-
cTi MeTadopbl B A3bIKE MTpaBa OT CHEHUPUKN MOJICTUPOBAHMS, KOTOPAsk 3aKJIF0YAETCs
B CJIEIYIOIIMX acTeKTax:

— KOHTaMHUHAIlMs B Tpoliecce MeTapopu3allui IBYX CIIOCOOOB MOCTHKEHUS
NeWCTBUTETILHOCTH — MHTYUTUBHOTO M PAllHOHAIIBHOTO, KOT/1a TIOUCK HEOOXOAMMOTO
o0pasa HopMaaTeIeM OCYIIECTBISIETCS. HA UHTYUTHBHOM YPOBHE, a €ro aJanTanus K
KOHKPETHOMY IIPEIMETY 3aKOHOIATENILHOM perinaMeHTaluu IPOU3BOJUTCS Ha JIOTHYe-
CKOM OCHOBE;

— CHHTETHYECKUH XapakTep MeTagopHYecKOd MOIENH, ColeprKalleil u3BecT-
HOE, OTIOPHOE 3HAaHUE U HOBYIO HH(OPMALIUIO;

— BBIOOD S3BIKOBOM €AMHMUIIBI B MpoLecce MEeTa(hOpUIECKOro MOICTUPOBAHUS
XapakTepu3yeTcs HaIMYMeM pU3HaKa WU IPU3HAKOB, KOTOPHIE SIBIISIFOTCS OMpeeNis-
IOIUMHU /17151 00BEKTa IPABOBOTO PETYIUPOBAHUS; OJTHAKO HE MEHEE 3HAUMMBIMH OKa-
3BIBAIOTCSI ACCOLIMATUBHBIC CBSA3H, KOTOPHIE YYaCTBYIOT B (POPMUPOBAHUH IIETTIOCTHOTO
o0pasa mpenMeTa 3aKOHOIATENILHOM periiaMeHTanun. B cBs3u ¢ yem mMeradopa opra-
HUYHO BKJIFOYAETCS B HOPMATUBHBIN JIOKYMEHT, IPHOOpETast CTaTyC HHTEPTEKCTyallb-
HOM COCTAaBJISIOINICH;

— CBOWCTBO MHTEPAKIMOHATBHOCTH METAa(OPHUUECKONW MOIEIH, 3aKIII0YaroIie-
€csi B TOM, YTO SI3BIKOBBIC €JMHHUIIBI, BHICTYIAIOIINE PETPE3CHTaHTaMU MeTadopHye-
CKOro o0pasa, Co3/1al0T €IUHYIO Il HOPMOJIATEINsI U PELIUITUEHTOB CMBICIIOBYIO CXEMY,
TO €CTh BbIOOp MeTaopHUecKOl MoOJenH 3aBUCUT OT OOHmIMX (POHOBBIX 3HAHUUN
KOMMYHHMKAHTOB. KOHTEKCT HOPMAaTUBHOTO JOKyMEHTa SBJISIETCS OCHOBOWM ISt
a/JIeKBaTHOW MHTEPIPETAIIMU 3HAUCHUSI METAPOPHUIECKOTO BBIPAKECHHUS.

Yci10BUS 10IYCTHMOCTH MeTa(ophl B si3bIKe MPaBa

[IpencraBnsiercss BO3MOXKHBIM CHCTEMAaTU3UPOBATh YCJIOBUS JIOMYyCTUMOCTH
MeTadopbI B A3BIKE MpaBa.

1) CommanbHO-KOpAMHUPOBAHHAS HAIMPABICHHOCTh: OTHECEHHOCTh BBIOpaH-
HOTO HOPMOYCTaHOBHTEJIEM KOHKPETHOI'O SI3bIKOBOI'O 3HAKa (BBIpAKEHHUsS) K 00IIEMY
MaccuBy (DOHOBBIX, SKCTPATMHIBUCTUUECKUX 3HAHWUN, CBOMCTBEHHBIX OOJBIIUHCTBY
PELUIHEHTOB.

2) IlomHast cemMaHTHYECKass aCCUMHIIIALMSA MeTadOpUUYECKOTO BBIPAKEHUS CO
CMBICJIOBOM OpraHu3alvedl MpeUIoKeHUsT U TeKCTOM HOPMAaTHBHO-TIPABOBOTO aKTa,
MCKITIOYAIOINAsi €r0 HEOJHO3HAUYHYI0 HHTEPIPETALHUIO.

3) CriocoOHOCTh SI3BIKOBOTO 3HAKa aeKBATHO C TOYKH 3PEHHUS HOPMOIATEIIS
BBIPa3UTh HOBOE 3HAHUE.
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4) CreneHb MO3HABATEIBLHON JOCTYTHOCTH TPEMeETa 3aKOHOJATEIbHON pera-
MCHTaIMu, Koraa MeTa(bopa KaK CpE€ACTBO IMO3HAHUA MMO3BOJIACT paCCMAaTPpHUBATh HEU3-
BECTHOE paHee SBJICHHE WIH OOBEKT MOCPEICTBOM CHUCTEMBI, OTHOCSIICHCS K MHOM
OTIBITHOM cepe, I/ie JaHHAast COCTABIIAIONIAs MPEICTABICHAa OYEBUIHO U HATJISIHO.

Taxum 00pa3om, MexaHu3M MeTadopu3aIiy B TIOJTHOH Mepe OTBEYaeT 3asBJICH-
HBIM YCIIOBHSM (DYHKIIMOHUPOBAHUS B SI3bIKE TPaBa, O3BOJISAS MPH ATOM CHHTE3UPO-
BaTh 3HAYUTEIBHBIH 00beM HHPOPMALIUN B EMKOM S3BIKOBOI (popme.

BriBoabI

[ToaBOS UTOTH BBIMIEU3TIOKEHHOMY, KOHCTATHPYEM, 4TO, 4eM Ooiee popmanu-
30BaHHBIM SIBJISICTCS S3BIK HAYKH, TEM OH B OOJIBIICH CTETICHW OHO3HAYHBINA, H TEM
MEHBIIIE IAHCOB JUISl MCIOJIB30BaHMS B HEM MHOTO3HAYHBIX CJIOB M MeTadop. SI3bIK
npaBa, HECMOTPS Ha JIOCTATOYHO BBICOKYIO CTETICHb (pOpMAITH3aINH, SIBISETCS SI3bIKOM
€CTECTBEHHBIM, HE HCKIIIOYAIOIINM HCIoNIb30BaHue MeTtadop. Meradopuueckuii
MEXaHU3M SIBIIICTCS OJJHUM K3 BEIYIIUX B MOJCIMPOBAHHHU IIPABOBOTO IIPOCTPAHCTBA
HOPMAaTHBHBIX aKTOB. Beip s3bIK MpaBa W SI3bIK HOPMATHBHO-IIPABOBBIX AaKTOB
HE SIBJSICTCSl SI3BIKOM BBICOKOH CTemeHW (HOpMAM30BAHHBIM, IOITOMY K HEMY
HE MOXET OBITh IPEABSIBICHO CTPOroe TpeOOBaHKE UCKITIOUSHHSI TEPMUHOB U ITOHATH,
00pa3oBaHHBIX 110 MeTapopuyeckor Moenu. [Ipr 7TOM Ba)KHO MOMHHUTb, YTO 3JI0YTIO-
TpeOJIeHUE JTaHHBIM SI3bIKOBBIM (DEHOMEHOM MOXKET UMETh W HETaTHBHBIC IOCIE/I-
CTBHSI, IOCKOJIbKY OOMIIE MeTapOp «OTPHULATEIHHO BIUSET HA TOYHOCTh BBIPAKCHHUS
IOPUAMYECKAX HOPM, HYTO BBI3BIBACT TPYAHOCTH HMX IOHUMAHUS W TOJKOBAHHS»
(Vlasenko, Abramova & Chernobel, et al., 2018:183). ITosTomy MeTadopa B s3bIKE
IpaBa yMECTHA TOJBKO MPH YCIOBHH HEBO3MOKHOCTH 0e3 ee yIoTpeOIeHuUs ¢ He00Xo-
JIMMOW KOHKPETHUKOW PENpe3eHTUPOBATh «IOPUIMYECKA 3HAYUMYIO JESATCIbHOCTD,
NPUBJICYh BHUMAHUE K JIMHHUSM B3aUMOJCHCTBUS MPEIMETa 3aKOHOIATEeIbHON peria-
MEHTAIUM CO CMEXKHBIMU OOJIACTSIMH, TOAYEPKHYTh OCOOYIO IIEHHOCTBH IPABOBOM
HOBAaILlMU, OOBSICHUTH HEOOXOIMMOCTh U3MEHEHHUsI TIPAaBOBOM monuTuku» (Baranov &
Vlasenko, 2019:17).
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Abstract. The influence of constitutional principles on youth consciousness is a fundamental
issue. Combined, constitutional and moral principles underlie behavior of young people in the society.
They are of great relevance in the process of civil society formation. This paper examines the features of
self-actualization of youth in Russia. We conducted a sociological survey of more than 200 students of
higher educational institutions, most of them participating in the activities of youth public organizations
in various areas: sports, politics, ecology, patriotic education, charity, etc. The survey showed that those
who actively realized their talents and abilities and sought to express themselves in science and society
were motivated by the constitutional guidelines; they were well aware of the content of legal prescriptions
that specify constitutional principles. Many of the young people perceive constitutional principles as
guarantees of their legal possibilities that determine the basis for their interaction with other subjects of
law. Moreover, it was found that legal and moral values formed in the mind of a young person provide
understanding of the content of constitutional principles and affect the behavior of a young person in the
process of self-actualization.
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AHHOTauus. BiusHMe KOHCTUTYLMOHHBIX IIPUHIUIIOB Ha CO3HAHUE MOJIOAEXKHU SIBIISCTCS
(byHIaMEeHTANPHOH TTpoOIeMOl. B COBOKYIMHOCTH KOHCTHTYIIHOHHBIC U MOPANIbHbIE TIPUHIUITH JISKAT B
OCHOBE TTOBE/IEHUS] MOJIOZBIX JTofieH B obmecTBe. OHM UMEIOT OONBIIOE 3HAYEHHE B IPOIIECCE BOCIIHUTA-
HUS TPAXXIAHCTBEHHOCTH. B NaHHOW cTaThe paccMaTPHBAIOTCS OCOOEGHHOCTH CaMOpEaNH3alliy MOIO-
nexu B Poccun. Mbl ipoBenu conuosoruueckuii omnpoc 6onee 200 cTyJeHTOB BBICIINX yYEOHBIX 3aBe-
JieHHHt, OOBIINHCTBO M3 KOTOPBIX YYACTBYIOT B IEATEILHOCTH MOJOJIEKHBIX OOIIECTBEHHBIX OpraHH3a-
LU B Pa3IuuHbIX chepax: CHOPT, HOJIUTHKA, SKOJIOTHS, HATPUOTHUECKOE BOCIIUTAHUE, OJIaTOTBOPUTEIIH-
HOCTb H T.JI. ¥ BEIICHIIIH, 9TO T€, KTO aKTHBHO PEAITH30BbIBANI CBOH TATAHTHI H CHOCOOHOCTH, CTPEMUIIHCH
IPOSBUTH ce0s B HayKe M OOLIECTBE, ObUTH MOTUBUPOBAHBI UMEHHO 3(P(HEKTUBHOCTHIO KOHCTUTYLIMOH-
HBIX [PUHLUIOB U OYEHb XOPOILO 3HAJIU COAEPKaHHE IIPABOBBIX HNPEANHCAHUN, KOHKPETU3HPYIOIIUX
KOHCTUTYILMOHHBIE NPUHIMIBL. MHOTHE MOJIOJBIE THOIH BOCIPUHUMAIOT KOHCTUTYLIMOHHbIE TIPHHIHUIIBI
KaK IapaHTUU CBOMX IIPABOBBIX BO3MOXKHOCTEH, KOTOpBIE OIPEAECNIAIOT OCHOBY MX B3aUMOAEHCTBUS C
IpyruMu cyObekTamu mpaBa. Kpome Toro, 6110 yCTaHOBIEHO, YTO IIPABOBBIE M MOPAJbHBIE IIEHHOCTH,
c(hOpMHUPOBaHHBIE B CO3HAHUM MOJIOJOT'0 YEJI0BEKA, B COBOKYITHOCTU 0OECIIEUNBAIOT IOHUMaHUE COEP-
’KaHUs KOHCTUTYLMOHHBIX NPUHLUIIOB U COOTBETCTBEHHO BJIMAIOT HA MOBEAEHHME MOJIOAOIO 4eI0BEKa
B IIPOLECCE CAMOPEaIN3aL|u.
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Introduction

Self-realization is of a socio-cultural nature, so the study of the issues of social
and personal development of youth, must be carried out within the framework of the
sociocultural approach; in this case the social aspects are investigated and determined
from the standpoint of the elements of the cultural process (values, norms, beliefs,
knowledge).

To achieve this goal, we have identified and substantiated an approach allowing
to study younger generation in the context of socio-cultural changes. It is based on the
provision that youth, as a sociocultural community, realizes themselves not only on
personal system of values, but also on collective value narratives, elevated in a certain
social community to the constitutional rank.

Based on the generalization of the sociological survey results, conclusions were
formulated regarding which social values are the most significant for modern Russian
youth. The survey also showed that there is a tendency for the collective interests to
prevail over the individual interests in the process of youth self-realization. This paper
suggests an assessment of the potential impact of constitutional principles on Russian
youth self-realization; the research argues that constitutional principles contribute to
the development of civic consciousness in the process of youth self-realization.

The promotion of “Multicultural Education” related to citizenship and human
rights is a constant focus of scientific research (Avtonomov, 2003, Crick, 2004,
Kochetkov, 2009, Tonge et al., 2012, Zorkin, 2018, Mantha-Hollands & Orgad, 2020,
et al.). The role of youth in the life and social policy of their communities is very
significant (Sullivan & Sullivan, et al., 2011; Tonge, Mycock & Jeffery, 2012).

According to Article 2 of Federal Law No. 489-FZ of December 30, 2020 On
Youth Policy in the Russian Federation, youth and young citizens are a socio-
demographic group of persons aged 14 to 35 years inclusive. Young people, as
initiators of new ideas, are increasingly involved in social and state activities. State
programs are more often created to provide real opportunities for effective self-
realization of young people. As a rule, these programs are based on constitutional
principles. For example, the Fundamentals of the State Youth Policy in the Russian
Federation for the period up to 2025 (Resolution of the Government of the Russian
Federation No. 2403-r dated 29.11.2014) defines that the state youth policy is based on
the constitutional principles of equality of rights and freedoms, responsibility of the
state for observing the legitimate interests of youth, responsibility of youth for
realization of their constitutional rights, freedoms and duties, priorities of state support
for socially vulnerable young citizens, support for the activities of youth public
associations and organizations, unity of public youth policy at the federal, regional and
municipal levels and some others.
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However, almost no analysis has been carried out of how constitutional
principles (including legal and moral narratives in their content) affect the process of
young people self-realization. The question of whether there is competition between
legal and moral values of young people in the process of their self-realization has not
been investigated either.

In general, given that self-realization of young people is a tool that ensures their
active civic position and integration into public and state life, this study, with the help
of the sociological survey, highlights the importance of synthesizing legal and moral
values.

Firstly, we investigate how constitutional principles affect the self-realization of
young people and whether situations arise when legal principles and moral attitudes
taken for granted by a young person compete with each other.

Secondly, we determine how useful constitutional principles are for young
persons’ developing.

Thirdly, we answer the question of whether there are fictitious legal and moral
values.

Fourthly, we indicate whether there is an influence of civil society institutions
such as family, educational institutions, youth public organizations on the attitude of
young people to legal and moral values.

The results of the study showed that, firstly, constitutional (legal and moral)
principles are a synthesis of the historical and legal memory of a certain social
community, which determines significant for a particular social community values;
secondly, it is noted that as of 2021, modern Russian youth is guided by attitudes
formed within the framework of civil society institutions that include legal and moral
narratives in their content; thirdly, it was established that constitutional principles are
not perceived by young people as absolute essentials, but they have a significant impact
on the motivation of young people in the process of self-realization.

This paper is the first step towards predicting which functions of the
constitutional principles influence the self-realization of youth most effectively. The
survey conducted in Moscow in 2021 showed that the formation and attitude to
constitutional values are interconnected with the culture that the family, school, and
other institutions of civil society have laid the foundation for.

Theorizing the Introduction of Citizenship Education: Direction and
Inadequacies

Cultivation of civic consciousness, respect for human rights, freedoms and duties
is carried out by various institutions of civil society. Educational sphere is the main
source for endowing with the necessary ideas about what is good and what is bad
concerning family and society life (Ruiz-Hernandez, Moral-Zafra, Llor-Esteban &
Jiménez-Barbero, 2019; Perez-Gramaje, Garcia, Reyes, Serra & Garcia, 2020).

Throughout the entire historical development of Russia, educational institutions
have been participating in the formation of civic consciousness. However,
globalization, digitalization and other new challenges determine the need to strengthen
the system of legal and moral values by teaching democracy through civic education.
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Accordingly, the principles of youth policy are part of state policy.

Despite the national specifics of various countries of the world, universal (ideal)
principles of youth policy have been formed in the modern times. Their system is
characterized by three features: continuity, emphasis on children and young people as
special subjects of rights, and plurality of affected spheres of social relations.

The continuity is based on the fact that several principles have a clear connection
between the previous concepts of their formation and new approaches. Thus, the
provisions of the European Social Charter (1961)' concerning underage children were
retained when the European Charter on the Participation of Youth in Public Life at the
Local and Regional Level (2003)* was adopted; they were also taken into account in
the Recommendations of the Committee of Ministers and the Council of Europe On
Participation of Children and Young People Under the Age of 18 in Public Life’. This
trend is emphasized in the scientific literature (Umnova (Konyukhova), 2016).

The plurality of the spheres affected by the principles of state youth policy is
explained by the fact that care and assistance, education and upbringing of children and
youth, being a value segment of the development of society, is manifested in almost all
spheres of life.

The evolution of principles of modern youth policy is accompanied by a general
pattern of their transformation — the preservation of universal (ideal) value
orientations. Among them are:

— the principle of priority protection of children and youth,

— the principle of complex and special social, legal and economic protection of
children and youth,

— the principle of creating conditions conducive to in-depth spiritual, moral,
intellectual, physical, and healthy development of children and youth,

— the principle of protecting children and young people from neglect, violence
and exploitation, as well as isolation and namelessness,

— the principle of parity and coordinated cooperation (Pevtsova & Aleshkova,
2020).

The common perception of these principles is confirmed by the fact that most
states of the world in their constitutional texts note the need for a mandatory emphasis
on guarantees and necessary conditions for the development and protection of children
and youth.

At the same time, law is important as a necessary form of equality, freedom and
justice (Nersesyants, 2001; Latham-Gambi, 2020; Stone & Weis, 2021), and civic
consciousness is important as the element that forms national identity (Dani, 2018;
Calliess & Van der Schyff, (eds.), 2019; Ming-Sung Kuo, 2021); they serve as a
prerequisite for multiculturalism and social responsibility. Citizens cannot be “isolated
individuals” as they are “members of community and society” who are “indebted to
each other” (Blair, 1996).

! Bulletin of international treaties. 2010. No. 4, April, pp. 17—67.

2 See.: Revised European Charter on Youth Participation in Community Life at Local and Regional Level.
Available at: https://rm.coe.int/16807038ee. [Accessed 4th February 2022].

3 See.: Recommendation CM/ Rec (2012)2 of the Committee of Ministers of the Council of Europe On the
participation of children and underage young people in public life (Adopted on 28.03.2012 at the 1138th
meeting of the Deputy Ministers). Available at: https://rm.coe.int/168070237b. [Accessed 10th February 2022].
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The need for the formation of communitarian thinking and social responsibility
among young people is noted by many scientists (Blunkett, 2002; Shephard &
Patrikios, 2012; Kostin, Tyrtyshny & Kass, 2020); they emphasize the impact of this
factor on citizenship (Phillips, 1991; Mycock & Tonge, 2012; Mantha-Hollands &
Orgad, 2020) and youth participation in political processes (Sloam, 2012).

The involvement of young people in progressive reforms and their active
participation in the life of civil society is characterized, on the one hand, by activity,
and on the other hand, by patriotic aspirations of young people that ensured economic
growth and improvement in the USSR quality of life; however, they seem to be
insignificant in the post-Soviet Russia.

Young people in modern Russia, as the most receptive and mobile part of society,
support constitutional reforms and strive for self-realization. However, young people
who grew up in post-Soviet Russia developed an ambiguous and unstable system of
values undermined by ambivalent attitude towards the development of political literacy
among the youth.

Attempts to change the situation are observed in the programs of political parties
in modern Russia. Topics such as social responsibility, patriotism, respect for the
working person are becoming central in the process of developing a new framework
for national policy.

Thus, a return to youth policy based on the implementation of constitutional
principles is a necessary element for the moral development of young citizens.

The system of legal and moral values: general and specific issues

Constitutions embody or consolidate the common social values of citizens (in the
aggregate, representing a single social community); these values are united by a
common history, culture, moral and legal principles. Their significance is unique
(Perju, 2009; Istomina & Shtykov, 2021).

Constitutional values allow a person to identify themselves with a certain state.
At the same time, most of the moral values of certain social communities, as well as
legal values are, as a rule, included in the content of constitutional principles. Well-
known legal scholars note the integrative nature of constitutional principles, which
have various interrelationships both with each other and with other social regulators
(Shafirov, 2018).

Scientific research shows that constitutional principles may balance moral,
social, and legal values, and are therefore essential for the sustainable development of
humankind (Habermas, 1998; Mdller, 2007; Alexy, 2014; Zhou, 2019).

Constitutional principles are becoming an increasingly common way to
consolidate social values and represent an alternative to moral principles. They impose
obligations on the state to promote social values that are significant for the sustainable
development and survival of mankind.

Often, the synthesis of legal and moral values acts as an obstacle to populism in
political and social activities (Ming-Sung Kuo, 2021) and contributes to the sustainable
development of the personality itself, as well as relationship between the individual,
society, and the state.
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Significant attention is paid to the importance of synthesizing legal and moral
values in the life of society and the state not only by scientists, but also by practitioners
(Avakyan, 2001; Bondar, 2009; Bondar, 2006; Vitruk, 2009; Mamonov, 2013; Coffey
& Barak, 2016, etc.).

At the same time, constitutional principles have a significant impact on the young
personality formation, although in practice it may happen that some people try to ignore
them, since they do not agree with their morality. However, such opposition is not of
common occurrence (Latham-Gambi, 2020).

In achieving their goals, young people with little experience of engaging with
other members of society rely mainly on those attitudes that have been laid down for
them by the civil society institutions.

The question arises: what is the benefit of the constitutional and moral values
formed in society for the emerging young personality?

Constitutional values are significant for modeling socially approved behavior
supported by most members of the society, but they also affect attitudes towards
healthcare.

At present, there is not a single constitution in the world that does not contain
moral norms or does not focus on such value as health. The most common values are
the moral categories enshrined in law such as dignity, conscientiousness, humanism,
respect for nature and sustainable development, and respect for health. They are given
significant attention in the scientific literature (Coffey & Barak, 2016).

The highest level of the influence of moral norms on law is not only their use as
a criterion for assessing lawful (unlawful), constitutional (unconstitutional) behavior,
but also consolidation of morality as a value, which may be looked at as the ground to
restrictions on the law itself, for example, in case of establishing the limits to subjective
rights and freedoms. Such a close interaction of constitutional norms and morality
suggests that the law enforcer has clear understanding of what is meant by moral norms
and which of them collectively determine the essence of morality. In view of
consolidated concept of morality as a constitutional value, it becomes essential to assess
how moral values guarantee balance self-realization of young people.

As some scholars assert, constitutional principles combining moral and legal
values are of particular importance (Habermas, 1992); respectively, their stability is a
necessary element for the moral development of young citizens.

Institutions of civil society and their influence on the formation of youth
attitudes towards legal and moral values

Constitutional principles define the foundations of interaction between the state,
society and individual; their content methodologically rests on axiological approach
and consolidates individual, universal (social) and state values. The principle of unity
in diversity is often taken as a basis.

At present, the issue of constitutional values is attracting increasing attention of
scientists (Coffey & Barak, 2016; Arcioni & Stone, 2016; Weis, 2017; Grimm, 2018;
Velasco Rivera, 2019; Albert & Kenny, 2018; Stone, 2021).
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In terms of its significance, human morality belongs to the value of global
significance. It determines the basis for the development of the individual and society
as well as spiritual potential of the state. The adaptation of morality in relation to state
and legal standards is one of the topical issues at any historical period, because ideas
about its essence and significance are constantly being transformed in legal norms; they
take into account the peculiarities of the political, social, economic, spiritual and
cultural development of the state. The lack of unified approaches to defining the criteria
of morality that are acceptable to ensure the interests of individuals, society and the
state may lead to conflicts and tension.

Over the past decade, young people have been active users of digital technologies
and, through them, and have formed a habit in the framework of leisure and
communicative activities. In the conditions of coronavirus, young people began
realizing themselves by means of digital space as part of educational process.

In this regard, it is essential to identify the possible advantages and disadvantages
of the new forms of digital self-realization in order to create the appropriate conditions
for harmonious balance in the process of self-actualization in the classical and digital
environment.

The following advantages may be highlighted — many emerging opportunities
from promoting oneself by presenting professional achievements to realizing the
potential through wide application of translation software, linguistic, legal and/or
bibliographic databases, which significantly improves results and saves time. In fact,
digital technologies have become an effective tool for self-realization and provide great
opportunities.

In terms of shortcomings, we can mention that the value system in the virtual
world is not identical to the value system in the real world.

Great hopes are associated with the education system, which not only creates
conditions for ensuring the quality of students’ knowledge, development of their
cognitive abilities, formation of independent activity experience, self-cognition, and
self-determination of the individual, but also participates in the process of their
formation as individuals. It is important that in digital spaces contributing to individual
self-realization, cultural and humanistic values should be identical to those recognized
in the real environment.

In this regard, it is necessary, firstly, to preserve the humanistic approach, whose
methods in the classical educational process have been worked out long ago.

Secondly, it is necessary to strengthen the importance of anthropocentrism since
the diffusion of the boundary between real and digital space is becoming more and
more obvious. Accordingly, the system of values relevant for self-realization should be
based on universal human values, among which humanism must be central. It should
also be aimed at individually significant goals for each growing and socializing person,
which, of course, should not contradict the constitutional values.

Thirdly, the development of the man of labor concept should become one of the
most effective priority areas. The opportunity of self-employment through digital
technologies is one of the opportunities for self-realization in the digital space. Virtual
volunteering, supported by many young people, should be actively developed along
with the actual one. The flagship projects of the volunteer movement that create
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opportunities for social lifts are actively used by young people (Gorlova, 2019).
However, given the digital inequality, the risks of ignoring this issue can be dramatic
for the principle of social solidarity turning it into fiction.

Thus, it is humanism and hard work, as well as digital equality of opportunities,
that form the foundation of the successful social project.

The system of constitutional values and the goals of self-realization —
development, creativity, welfare, vocation, and recognition in a systemic relationship
with social values, humanism, hard work, and digital equality — should be laid down
both in the family and within the educational process and realized, among other options,
through the digital space.

For this to happen, educational activity should be looked at as a kind of meta-
activity based on three main pedagogical tasks:

¢ to develop the axiological aspiration of the individual,

¢ to form and expand the sphere of individual’s competence,

e to create conditions for the development of internal responsibility in every
young person, formed through the sense of internal involvement of the individual not
only in their work, study, and/or profession, but also through interconnectedness with
other people, society, and the world.

Thus, in order to ensure effective and harmonious youth self-realization, it is
necessary to develop methods for the consistent construction of the system of moral
guidelines, embodied in all components of the cultural and educational process. Digital
means enable people of the 21st century to change themselves and their relationships
with the world around them. This implies the possibility of self-expression within the
global network while maintaining historical, cultural, and geographic characteristics.
Understanding and cultivating the diversity of human cultures requires intercultural
dialogue on ethical issues. That is why we must look for common, universal ethical
principles so that digitalization can become an engine of a self-fulfilling person.

Social responsibility should become one of the significant elements in the
process of self-realization (Ferguson, 2007). Its indicator is the principle of good faith
and respecting law.

Accordingly, it is essential to develop the Code of youth self-realization that
include integrated ethical norms and constitutional values. This will contribute to the
formation of self-realization culture, which in turn will promote the sustainable
development of a modern digital society and abilities, knowledge, skills, competencies,
and experience acquired in order to satisfy individual professional, social and personal
development needs.

Reflecting on the issue of the limits of constitutional changes (Velasco Rivera,
2019), draws attention to the need of demystifying the moral categories included in the
content of the constitution. What constitutional and moral values are emphasized in the
family, in the process of education, in the process of interaction in youth public
associations?
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Attitude of the respondents to self-realization and social values

As evidenced by the results of processing the questionnaires, more than half of
the survey participants (97%) consider self-realization as an important element of their
life, at the same time, 71% use their own talent and abilities, 8.5% seek help from
friends, 8.5% rely on parents’ support, 6% expect teachers’ mentoring, and 3% seek
state support (Diagram 1).

MW their talent and abilities
for self-realization

W the help of friends

E mentoring of teachers

@ help of parents

W state support

Diagram 1. Means used in self-realization
Note: Compiled by the authors on the basis of questionnaire processing data

The survey respondents voiced different goals that they set for themselves in the
process of self-realization — to gain public recognition, and respect (10%); to provide
benefit, to help others (16%); to learn new things, study (29.5%); to make a career
(14.5%); to achieve material well-being (26.5%). At the same time, 3.5% of
respondents do not have any goal (Diagram 2).

3,50% 10,00%

I to gain public recognition, respect
16,00% I to benefit people, to help others
26,50% @ learn new things, learn
O make a career
M achieve material well-being
29,50% H not have a goal

14,50%

Diagram 2. Goal self-realization
Note: Compiled by the authors on the basis of questionnaire processing data

620 KOHCTUTYLHMOHHOE U MYHULIUITAJIBHOE ITPABO



Pevtsova E.A. et al. RUDN Journal of Law. 2022. 26 (3), 611—633

The process of forming value attitudes was significantly influenced by family
(42,5%), and personal life experience (46,5%). Insignificant influence was exerted by
the education system (6,5%) and the media (4,5%). This indicates that the respondents
have more confidence in the attitudes that are laid down in the family and acquired as
a result of their personal life experience (Diagram 3).

4,50%

6,50%
42,50% W family

I personal life experience

@ insignificant influence was exerted
by the education system

46,50% Othe media

Diagram 3. The process of forming your value attitudes among the respondents
was significantly influenced by
Note: Compiled by the authors on the basis of questionnaire processing data

Of those who believe that moral values in the process of self-realization are also
important note as significant: respect for human rights and freedoms (22.5% of
respondents), good faith/fair practices (19.5%), dignity (7%), humanism (3.5%), family
(9%), honesty (11.5%), patriotism (0.5%), hard work (20%), love (4%), and health
(2.5%) (Diagram 4).

3%
M respect for human rights and freedoms

22,50% H conscientiousness

@ dignity
O humanism
m family
1% ® honesty

% M patriotism
11,50% 19,50% MEp

W hard work

M love

9,00% 3 50% 7,00% M health
, )

Diagram 4. Significant value attitudes in the process of self-realization
Note: Compiled by the authors on the basis of questionnaire processing data
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The answers related to utility of the constitutional values formed in society, were
more diverse. Thus, 21.5% of respondents answered that they (values) promote self-
control; 9% indicated that they contribute to the assessment of the behavior model;
12.5% believe that they motivate to take action; 6.5% believe that they contribute to
the preservation of civic identity; 15% believe that they contribute to balancing public
and private interests; 4.5% believe that constitutional values ensure social solidarity;
17.5% think that they promote the formation of social responsibility; 6.3% are
convinced that they provide social cohesion, and 7% of the respondents believe that
they reduce conflict risks between the individual and the collective (Diagram 5).

7%

6%
22%

18%

9%

5%

13%

E promote self-control 15%

I contribute to the assessment of the behavior model

7%

@ motivate to take action

[ contribute to the preservation of civic identity

M contribute to balancing public and private interests
M ensure social solidarity

M contribute to the formation of social responsibility
M provide social cohesion

B of the respondents believe that they eliminate the conflict between the individual and the collective

Diagram 5. Functionality of constitutional values
Note: Compiled by the authors on the basis of questionnaire processing data

Young people single out sports as a promising aspect of self-realization
(Diagram 6).

It is important to emphasize that more than half of all survey participants
(124 respondents, that is, 62%) are interested in the customs and traditions of different
nations. Accordingly, they are aware about moral values that have been formed
historically among other peoples. In fact, 10 respondents (5%) regularly attend cultural
events related to customs and traditions, 76 people (38%) answered that they attend
them but rarely, and 66 survey participants (33%) would like to attend, but do not do it
because of busy schedule. Almost a quarter of the respondents (48 people, 24%) do not
attend such events, since they are not interested (Diagram 7).
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M charity

M state service

Diagram 6. The respondents single out the following aspects as promising for self-actualization
Note: Compiled by the authors on the basis of questionnaire processing data

Eregularly attend cultural

[ attend, but rarely

@ would like to attend, but do not do
it out of - for high employment

O do not attend such events, since
they are not interested in it

Diagram 7. Activity in attending cultural events with the presentation of customs and traditions

As a result of the processing of the sociological survey, the following can be
noted:

e  Value orientations, being the most important component in the structure of
personality, are a complex integral formation.

e They are reflected in various forms and at different levels of interaction
between the social and the individual in the personality.

e They are a specific form of a person's awareness of the world, his/her past,
present, and future.

e Competition of constitutional and moral values in the process of
self-realization of youth is practically nonexistent.

Functions of constitutional principles in the process of youth self-realization

Value orientations are relatively autonomous. The concept of values is based on
the emotional, axiological, and conceptual spheres of the individual. However, once
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formed, value orientations significantly affect all aspects of person's life, such as
interests, needs, activity goals, etc. Value orientations are stable units of person's
consciousness, expressed in his/her ideas and concepts that determine the essence of
the moral meaning of human existence (Antsiferova, 1989; Zakirova & Frolova, 2014).
According to sociologists, value orientations are the main component in the system of
personality disposition, the leading mechanism for regulating personal behavior in
society. In terms of activity, this phenomenon manifests itself by the readiness of an
individual for a certain mode of action, conditioned by the orientation of the individual
towards certain values of material and spiritual culture. The impact of legal and moral
values on self-realization of young people is expressed in such phenomena as their
stability, authority, and normativity.

Stability of values traditional for a social community is provided for through
transmitting them from generation to generation. This kind of values transfer is carried
out both through constitutional principles and moral guidelines transmitted through the
institutions of civil society.

Authority is a complex phenomenon. It includes both the social aspect, based on
manifestation of power, and socio-psychological aspect: a sense of trust, rationalism,
efficiency of narratives. If a value guideline is chosen as an authoritative one, it
performs a number of functions: it determines a model of behavior, contributes to
developing an ability to assess one's own and other people’s actions (decisions), and
contributes to self-control in the process of self-realization.

Being a feature of legal and moral values, normativity is characterized as an
ontological property. Through this property, imperatives are categorized in reflection
and social life. At the heart of normativity is repetition of social and mental processes,
the universality of existing phenomena. This property contributes to the formation of a
behavior framework. Recognized as the highest form of expression of the normative
nature of legal and moral imperatives, constitutional principles are looked at as the
starting point for the entire system of social reality. Moreover, they guarantee the
natural human rights.

Synthesis of legal and moral values creates a formula for maintaining civic
identity (Crick, 2002). Central in its content is national identity, which was first coined
in France, Germany, and Italy, then formed the basis for the Soviet development of
federal statehood, and later, due to its substantial transformation, it was used as the
basis for creating the European Union and modern political paradigm of some states
(Castellino, 2020).

Self-realization is one of the deepest needs of a person; it is the source of his/her
personally and socially productive goal-oriented activity. Self-realization as a process
is interconnected with the desire for self-determination, self-expression, self-
identification, and/or self-actualization. Self-realization involves a wide range of
activities: communicative, educational, scientific, leisure and some others. Self-
realization is generally understood as an active process of searching for internal and
external improvement, acquiring new knowledge, abilities, skills, aspirations, and
readiness for self-expression in various spheres of life to achieve new goals.

It is established that self-realization engages two realms. One sphere is the human
world, that is, the world which a person identifies himself with, and the second sphere
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is the world around a person (it can act both as an external reality and as a
transcendental sphere) (Ardashkin, 2006).

Thus, the multidimensionality of self-realization as a process allows to
characterize it as a complex direction of human activity.

At the same time, it is important to emphasize that the main condition for self-
realization is the person's developed self-awareness, which allows to cognize
themselves and the world around, to employ real and potential abilities and capabilities,
interests, values, and prospects for personal and professional growth (Finn &
Checkoway, 1998; Ayupova, 2014; Yanitskiy, Seryy, Braun & Balabashchuk, 2019).

Thus, it is self-awareness and values that are determinative in the model of
human behavior in the process of self-realization.

According to the Federal Law No. 489 FZ of December 30, 2020, On Youth
Policy in the Russian Federation, one of the directions of youth policy is creating
conditions for youth self-realization®.

Since moral values (as the basis of a holistic and positive worldview) are one of
the defining factors of human behavior in the process of self-realization, significant
attention is paid to them in the process of education.

Not only the educational process, but also the process of upbringing is aimed at
developing moral values in young people. Correspondence of the moral values of a
particular person to the foundations and norms of society determines whether he/she
can coexist harmoniously with others, live happily and work for the benefit of himself
and others, or whether he/she will cause various problems, incur pain and harm to
himself and others.

In the modern period, considering the challenges faced by civil society, the
system of spiritual and moral values that have developed in the process of cultural
development of Russia (e.g., philanthropy, justice, honor, conscience, will, dignity,
faith in goodness and desire to fulfill a moral duty to oneself, one's own family and
homeland ...) is specified in strategic documents®. In the Strategy for the Development
of Youth of the Russian Federation for the period up to 2025, one of the tasks is defined
as formation of a holistic worldview (picture of the world); it is based on such values
as patriotism, family, morality, legal awareness, healthy lifestyle, and respect for
nature.

According to the amendments to the Constitution (approved by the all-Russian
vote on July 1, 2020, Clause 4 of Article 67.1), the state creates conditions contributing
to the in-depth spiritual, moral, intellectual, and physical development of children
(Clause 4 of the new Article 67.1 of the Constitution of the Russian Federation),
fostering patriotism, civic consciousness, and respect for elders. This is reflected in the
doctrinal statement “Children are the most important priority of the Russian state
policy”.

The significance of labor is also revealed somewhat differently than before,
therefore, considerable attention is paid to the person of labor. In Article 75.1, respect
for the working person is defined as guaranteed by the state. The 2020 amendments to

4 Federal Law No. 489-FL of December 30, 2020 «On youth policy in the Russian Federation». Collected
legislation of the Russian Federation. 2021. No. 1 (part I). Art. 28.
3 Collected legislation of the Russian Federation. 2015. No. 23. Art. 3357.
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the Russian Constitution significantly expand the boundaries of constitutional
principles, including the context of strengthening the constitutional status of children,
family, motherhood, fatherhood and, consequently, self-realization of young people.

In this regard, government and civil society must do a lot to ensure in practice
the legal rights and interests of 16 million school-age children and adolescents (and in
the future, their number will increase to 18 million), and to create the necessary
conditions for self-realization of young people. Moreover, the specified paragraph of
Art. 67.1. in the Constitution clearly indicates which direction the state policy with
respect to children and youth should pursue. This is not only the in-depth development
of the individual, spiritual and moral education, but also the education of a patriot, a
citizen who respects elders and loves his/her country.

One of the important mechanisms for fulfilling state requirements for education
and upbringing of children and youth is also described. It is the priority of family
education, and in other cases, “the state takes on the responsibilities of parents in
relation to children left without care” (Clause 4 of Article 67.1. of the Constitution of
the Russian Federation)®.

Apparently, it is no coincidence (as they say, the time has come) that the
requirement for active character-building work in educational institutions, including
higher education, has finally become part of the Federal Law "On Education in the
Russian Federation" (almost 10 years later)’.

The theme of family, protecting the institution of marriage as a union of a man
and a woman, creating conditions for a decent upbringing of children in the family was
reflected in the new Clause G1, part 1 of Art. 72 of the Constitution regarding the
subjects of joint jurisdiction of the Russian Federation and its constituents. This ensures
that Russian republics and regions will provide for the necessary financial and other
resources (together with the federal government bodies) to carry out an effective family
policy, which will have a positive effect on man-saving in Russia.

In our opinion, the designated values are the defining elements of the Russian
cultural identity; therefore, they should be maximally realized in the conditions of the
modern educational process, being the prerequisite for the effective and morally
oriented self-realization of Russian youth.

Secondly, the youth issue was directly added to the “fabric” of the basic law by
supplementing paragraph le of Art. 72 of the Constitution, which now classifies youth
policy, along with general issues of upbringing, education, science, culture, physical
culture, and sports as subjects of joint jurisdiction of the Russian Federation and its
constituents.

¢ Unfortunately, along with the significant number of families (their number in Russia at the beginning of 2021
reached 40.6 million), the so-called social orphanhood is still widespread in this country; these are cases when
children are abandoned despite having living parents. And although the scope of this negative phenomenon has
significantly decreased since the 90s of the 20™ century, the number still remains high.

7 Paragraph 2 of Art.2 of the Federal Law No. 273 FZ of December 29, 2012, On Education in Russian
Federation, gives the following definition to upbringing: «Activities aimed at personal development, creating
conditions for self-determination and socialization of the student on the basis of socio-cultural spiritual and
moral values and norms of behavior in the interests of a person, family, society and state». However, the
provision of educational services remains the key requirement and content of the ideology of the Federal Law
On Education.

626 KOHCTUTYIMOHHOE N MYHUIIUITIAJIBHOE ITPABO



Pevtsova E.A. et al. RUDN Journal of Law. 2022. 26 (3), 611—633

Adoption of this amendment in the course of the constitutional reform
strengthens the positions of those who advocates the adoption of the federal law on
youth policy in the Russian Federation (December 2021).

Indeed, Russia was somewhat late in adopting this important legal act as many
problems in the sphere of state youth policy have been accumulated. One of the most
acute of them is the annual introduction to the labor market of more than 1.5 million
inexperienced young people, and the unresolved (for more than 15 years) issue of the
first guaranteed job for a graduate of a vocational school (secondary school) and
university.

It is necessary to return to the foreign and domestic practices of vocational
training of young people, those who were called "Work shift" in the times of the USSR,
to create a separate Ministry of the Russian Federation for vocational education, to
develop supported modern social practices of labor education of children and youth,
which will strengthen the so called social elevators in this country. In the meantime,
social elevators operate very selectively; various competitions and grant support cover
only a certain segment of young people, which is clearly not enough. A partial increase
in state-funded admissions to universities does not solve the problem, especially since
most of them have switched to commercial activities (46% of students study on parental
money in state universities, which is not the case in other countries of the world).

An integral system of lending to young people and supporting young families is
practically absent (or is hardly effective); only separate federal and regional programs
operate, sometimes within the framework of national projects.

Thirdly, the way out of the rather difficult situation with Russian youth is for the
Government to fulfill its new powers (Article 114 of the Constitution):

— to carry out measures supporting civil society institutions, including non-
profit organizations, to ensure their participation in the development and
implementation of state policy (Clause el, Part 1 of Article 114),

— to support volunteer activities (Clause e2, Part 1 of Article 114),

— to promote the implementation of the principles of social partnership in the
field of labor regulation and other relations directly connected with them (Clause e4,
Part 1 of Article 114).

Indeed, in 2020-2021, during the COVID-19 pandemic, the volunteer movement
in this country received additional impulse; hundreds of thousands of young people got
involved. It is essential that the state and civil society should demonstrate a continuous
support to volunteering activities of various kinds.

As for NPOs, their activities with foreign participation in the specified period
were significantly limited. Some domestic NPOs received grants and other aid for their
activities, becoming some kind of social elevator for young people.

Labor relations involving youth have already been discussed. However, what has
been said should be supplemented by the intentions of the Russian Government (June
2021) to pay those employers who recruited young people. In this regard, the
mechanism of appropriate actions should be clarified.

The progressive dynamics of the regulatory impact of constitutional principles
on the behavior of young people is an important aspect in the development of a modern
digital state and the unity of civil society.
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Results

The study showed that the competition of legal and moral values is evident, but
it is resolved through constitutional principles. The intensification of activity aimed at
legal culture formation within the educational environment has a positive impact on
self-realization of young people.

Integration of human rights education programs into educational projects has
shown positive results. Participation of young people in the schools of young scientists,
in the activities of legal clinics and other general social projects aimed at helping others
has a beneficial effect on harmonization of self-realization, ensuring a balance of
personal and collective interests. Formation of a value-based attitude towards a person,
society and the state develops legal culture and serves as an effective means of
countering populism, preserving the moral values of a particular social community
(Nigmatullina & Rassolova, 2021).

We also conclude that there are no illusory constitutional and moral values, since
the system of constitutional principles, which includes what has been accumulated over
the centuries, is transmitted from generation to generation and expresses the historical
and legal memory of a certain social community. Formation of the system of legal and
moral values occurs simultaneously since they are formed on the basis of common
social values.

Thus, as a result of the study, we note the importance of the influence of civil
society institutions, such as the family and educational institutions, on the process of
self-realization of young people; in fact, civil society institutions play the role of the
channels through which social values are laid.

The authority of social values has a protective effect on adolescent behavior.

However, we should not underestimate the personal life experiences that
adolescents gain; it also affects their behavior.

We can also argue that, firstly, moral and constitutional principles have equally
meaningful effect on self-realization of young people; secondly, moral and
constitutional values are useful for the emerging young personality.

However, digitalization and its unexplored impact on the human psyche gives
grounds to assert the importance of strengthening the joint work of the entire society;
the society should not demonstrate condescension and tolerance to the values that are
formed in the younger generation by social networks.

The study determined that the process of vocational training in educational
institutions has a significant impact on self-realization of young people.

In the learning process, it is important to preserve teaching methods based on
relationship of moral and constitutional values. In the modern period, legal and moral
principles, being in a dialectical relationship, affect the self-realization of youth.
However, the process of digitalization of social space, ubiquity of the Internet serves
as prerequisites for the formation of a new type of thinking, and new types of values
between an individual and society, which, in turn, can lead to unpredictable
consequences.

Formation of this type of culture, new models of relationships and, accordingly,
the processes associated with these relationships, including self-realization, may in the
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future be significantly influenced not by the values inherent in the family, but by the
values formed within the digital environment, where young people spend most of their
time.

Moral and constitutional values, interrelated in their ontological content, are a
system of principles of global law, which acts as a means of transferring socially
significant information. Noting the importance of improving state youth policy on the
basis of not only legal, but also social values we must mention a wide range of topical
issues of spiritual and moral education that require new understanding in the
information society.

Moreover, it is important to emphasize that the emergence of the constitutional
principle of civic identity that was pivotal for legal and moral narratives and viewed as
a principle of the corresponding state and law was predetermined by the need to develop
a collective sustainable organization of multinational communities living on the
territory of a particular state. This is a complex principle that synthesizes the principles
of unity, civic consciousness, identity of peoples, ethnocultural diversity, unity of
spiritual and moral culture, social and political solidarity, social and political
responsibility and other complementary and often competing principles that reflect the
characteristics of a nation as a socio-political community of a particular state.
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KoopavHauusa oeaTenbHOCTU MECTHbIX OPraHoOB BracTu
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AnHoTauus. OJHUM U3 pe3yJIbTaTOB KOHCTUTYIHMOHHOH pedopmbr 2020 roga B Poccun crano
BBC€ACHHC B OTCUYCCTBCHHOC 3aKOHOAATCIILCTBO MMOHATUA KKOOPAUHALIWSA) MTPUMEHUTECIIBHO K ACATCIBHO-
CTU OpraHoB IyOnu4HOH BiacTd. [0 HACTOAILETO BPEMEHU MOJAPOOHON periaaMeHTalluM yKa3aHHbIH
HMHCTUTYT He NONy4ul. MHCTUTYT KOOpAMHALUY AESATENbHOCTU MECTHBIX OPIaHOB BIACTH JaBHO U3BE-
CTEeH 3apyOeKHBIM IIPABONOPAAKAM, B YACTHOCTH, 3aKOHOAaTeNnbCTBY Mcmanuu. C ydqeToM TeKyIero pe-
(bopMHPOBaHUS POCCHICKOTO 3aKOHOAATENBCTBA O MECTHOM CaMOYIIPaBICHHH aBTOP 0OOCHOBBIBAET aK-
TyalbHOCTb U CBOEBPEMEHHOCTh aHAJIN3a PEIEBAaHTHOTO UCIIAHCKOTO omblTa. Ilenbio HacTodel paboTh
SIBIISIETCS. UCCIIEJOBAHUS IIPABOBOM OCHOBBI, IPABOBOM NMPUPOJIBL, IOPAAKA U YCIOBUNA NPUMEHEHUs UH-
CTUTYTa KOOPIUHALMY AEATEIbHOCTH MECTHBIX OPraHoB BiacTy B Poccuu u Mcnanuu, onpeneneHue Bo3-
MOYKHOCTH 3aMMCTBOBAHHS OT€YECTBEHHBIM IIPABOINOPSIKOM MCIAHCKOIO ONbITa. MeTomonorudecKkyo
OCHOBY HCCJIEIOBAaHHS COCTaBHJIM OOlIEHAayYHbIEe METOABI aHAIN3a U CUHTE3a, a TAK)XKE CPaBHUTEILHO-
IIPaBOBOH U MCTOpHUECKUIl MeTobl. B paboTe uccieoBaHbl POCCUICKOE U MCIIAHCKOE 3aKOHOAATENb-
CTBO, IPaBOIPUMEHUTENbHAS [IPAKTHKA, JOKTPUHAIbHBIE OAXOAbI 10 TEME UCCIIEA0BaHMs. ABTODP IIpU-
XOJIUT K BBIBOJY O BO3MO>KHOCTH 3aMMCTBOBAHUS COOTBETCTBYIOILETO UCIIAHCKOIO OIBITA C YYETOM €ro
agantanuu. Ilo MHeHHIO aBTOpa, MHCTUTYT KOOPAMHALMU IIPUMEHHUTENBHO K AEATEIBHOCTH OPraHOB
MECTHOTO camoympasiieHus: B Poccun tpebyer Oornee neranbHOl pernmamenrtanuu. [IpennoskeHsl moj-
XOJIbl 110 KOMIUIEKCHOMY HMCIOJIb30BAHHIO MHCTUTYTAa KOOPIUHALMU B LIENAX IOLAEPKAHUS ONTUMATb-
HOro 0ajlaHca MEXy 3JIeMEHTaMU LEHTPaIH3aluy U AeHEeHTpalu3aluy IyOIMYHON BIACTH.

KaioueBble c10Ba: MECTHOE CaMOYIIPABIIEHUE, FOCY 1apCTBEHHAS BIIACTh, KOOPIUHALNS, LIEHTPa-
nH3anus, AeNeHTpaTn3alns, eJUHCTBO TyOINYIHO BIacTH
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Abstract. One of the consequences of the 2020 constitutional reform in Russia is introduction
into Russian legislation of the «coordination» concept in relation to the public authority’s activity. So far
this legal institution has not received detailed regulation. The institution of coordination of the local
authorities’ activities has long been known to foreign legal orders, including Spanish legislation. Taking
into account the current reform of the Russian legislation on local self-government, the author
substantiates the relevance and timeliness of the study of Spanish experience in this sphere. The purpose
of the article is to analyze the legal basis and nature, procedure and conditions for applying the institution
of coordination of the local authorities’ activity in Russia and Spain, to determine the possibility of
implementing the Spanish experience into the Russian legal order. The methodological basis of the study
involves general scientific methods of analysis and synthesis, as well as comparative legal and historical
methods. Russian and Spanish legislations, law enforcement practice, doctrinal approaches to the research
topic have been investigated. Based on the study, the author comes to the conclusion that Spanish
experience in this field is relevant for Russia. The institution of coordination in relation to the activities
of local self-government bodies in Russia requires more detailed regulation. The author proposes
approaches for the complex use of the institution of coordination in order to achieve an optimal balance
between the elements of centralization and decentralization of public power.
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BBenenue

IIposenennas B 2020 rogy B Poccuiickoit denepariii KOHCTUTYITHOHHAS Pe-
(dbopMa 3aTpoHyJla MHOTHE JJIEMEHTHI CHCTEMBl OPTaHM3AIMU MyOJIMYHOW BIIACTH B
ctpade. B Koncturynuu Poccuiickoit denepariuu BriepBbie MOIYYHIO HOPMATHBHOE
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3aKperieHHe TOHATHE «IIyOJIMYHas BIACTh», paHee HIMPOKO UCHOIb3YyEMOE MperMy-
HIeCTBEHHO B npaktuke KoHcturynuonHoro cyna Poccuiickoii ®denepauyu u B 10K-
TpuHe. He octanmuce B cropoHe u HopMbl r1aBsl 8 Koncruryuuu Poccuniickoit denepa-
LIUH, TOCBSIILIEHHbIE MECTHOMY CAMOYIIPABICHUIO: OHH TAKXKE IIPETEPIIENIN CYIECTBEH-
HbIE U3MEHEHUsI, 0COOEHHO B KOHTEKCTE MECTa U POJIM OPraHOB MECTHOT'O CaMOyIIpaB-
JICHUs B CUCTEME OPraHOB ITyOIMYHOH BIACTH.

Crout OTMETHUTH, YTO MHOTHE U3 BHECEHHBIX B TeKCT KoHcTutynuu Poccuiickoit
denepanyy U3MEHEHUH ABISAIOTCS IPEAMETOM Hay4YHOM AMCKYCCUU U IO TAKUM U3Me-
HEHHMSIM KOHCOJIAMPOBAHHOTO ITOIX0/a B OT€YECTBEHHOM HayKe He CIOXKHIIOCh.

HekoTopble KOHCTUTYIIHOHHBIE HOBEJLJIBI Y>K€ HAIILIIM CBOE NMPOJI0JKEHHE B (heze-
payIbHOM 3aKoHOMaTeNnbcTBe. Tak, B nekadpe 2021 roga npuuat denepanbHbIN 3aK0H
o1 21.12.2021 Ne 414-®3 «O06 o0mmx MpUHIIUNIAX OPTAHU3AINH Ty OJTMYHON BIIACTH B
cyonekTax Poccuiickoit denepannmy, BCKOpE 0KUIACTCS MPUHATHE HOBOTO 3aKOHA O
MECTHOM CaMOyIpaBJieHu .

OpnHUM U3 IpUMeYaTeIbHbIX N3MEHEHUH, OCIE0BABIIUX OCIE KOHCTUTYIIMOH-
HOW pedOpMBI, CTaJIO BBEJICHHE B POCCHICKOE 3aKOHOAATENbCTBO TIOHATHS «KOOP/IHU-
HalUsg» IPUMEHUTENIBHO K JEATEIbHOCTH OpraHoB ITyOJIMYHOM BJIACTH Pa3HOrO
YPOBHS, B TOM 4MCJI€ OpPraHOB MECTHOI'O caMOyIpaBiieHHs. Takoe MOHATHE 3aKper-
neHo B @enepanbHoM 3akoHe 0T 08.12.2020 Ne 394-D3 «O rocygapcteenHoM Cosete
Poccwuiickoit @enepanum» (nanee mo tekcty — PDenepanbhbiii 3akoH Ne 394-03).
B ykazaHHOM 3Hau€HMM TEPMHUH KOOPAMHAIMS KOMIUIEKCHO B 3aKOHOJATENIbCTBE HE
HCIIOJIb30BANICS: YIIOMUHAHUE O KOOPAUHALIMY B OTJENIBHBIX 3aKOHOJATEIBHBIX aKTax
KOMIUIEKCHBIM Ha3BaTh HEJb3SL.

B »TOM CcMBbICIIE 3aKpenieHUe B 3aKOHO1aTENbCTBE MOHATUS «KOOPAMHALIUSA» CBU-
JIETENbCTBYET O MOSIBIICHMH OTHOCUTENFHO HOBOHM (POPMBI B3aMMOJICHCTBHSI OPTaHOB
MECTHOT'O CaMOYIIPaBJIEHUs C OpraHaMU IOCYIapCTBEHHOM BiacTH. BeposiTHO, B aiib-
HeHIeM ciieyeT 0KuaTh KOHKPETH3allui HOPM 0 KOOpAUHALIUHU 1€ TeIbHOCTH Opra-
HOB MECTHOTI'0 CaMOYTIpaBJICHHS.

B yka3aHHBIX yCIOBHAX aKTyaJM3HPYETCS HCCIIEOBAHHE PpEIEBaHTHOI'O
3apyOexHOoro omnbITa. B 9T0i cBsi3u oOpaiaet Ha cebst BHUMaHue onbIT VMcranuu, rae
MHCTUTYT KOOPIUHALUHU JIEATEIbHOCTH MECTHBIX OPraHOB BJACTH M3BECTEH J10CTa-
TOYHO JIaBHO.

Mcnanckoe rocyJapcTBO B CHIIY Pa3HBIX 0OCTOSTENBCTB HAXOIAUTCS B ITOCTOSH-
HOM IOHCKe OallaHCa MeXIy IeHTpaIU3aluei u IeleHTpaIn3anrueil myOoIn4Hoi Ba-
cti. Bompoc 0 B3auMoeiCTBUM MECTHBIX OPTaHOB BJIACTU C PErMOHAIBHBIMH U TOCY-
JApCTBEHHBIMU OPTaHaMU BJIACTH (B YaCTHOCTH, O IIPEJIeNax BMEIIATEIbCTBA rocyaap-
CTBEHHBIX U PErMOHAJIbHBIX OPraHOB B JESITEIbHOCTh MECTHBIX OPIaHOB) YK€ JI0JIr0e
BpeMs SIBJISIETCS TaM IIPEAMETOM Hay4HOM JHCKYCCHH.

OTnu4nTeNEHON YepTOH MHCTUTYTA KOOPIUHALMY IPUMEHHUTENBHO K AEATEIIbHO-
CTH OPraHOB MECTHOI'O caMoyIpaBiieHus B VcriaHuu sBisieTcs ero noapoOHas peria-
MEHTalUs B 3aKoHozarenbcTBe. OCOOEHHO ITO Kacaercsl yCIOBUH ee NPUMEHEHUS.

! TIpoekT dpenepansroro 3axona Ne 40361-8 «O6 00ImKMX MPHHIMITAX OPTaHU3ALAN MECTHOTO CAMOYTIPABJIECHHUS
B €MHOHN CHCTeMe ITyONMYHOI BIAcTH» B HACTOsIEe BpeMs NMPUHAT B NEPBOM YTEHUH. PexuM noctyma:
https://sozd.duma.gov.ru/bill/40361-8. (nara obpamenus: 05.02.2022).
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Henp3s He oTMeTnTh BhipaboTanHbie KOHCTUTYIIMOHHBIM CytoM VcriaHu# MOAXO0IBI K
OIIpEAEICHUIO IPABOBOM TPUPOIBI HHCTUTYTA KOOPAUHALIUY.

N3noxeHHOe mpeonpeaesaeT akTyaabHOCTh U CBOEBPEMEHHOCTh HCCIIEI0BAaHUS
COOTBETCTBYIOLIETO OMbITa VcraHuy, 1 €ro CONOCTaBIEHHUE C ONBITOM POCCUICKUM, C
Y4YETOM NEPCIEKTUB Pa3BUTHSA 3aKOHOAATENbCTBA Poccuiickoit Demepanini 0 MECTHOM
CaMOYyIpaBJICHUH.

IIpaBoBbIe OCHOBBI HHCTUTYTA KOOPAHHALMH AeATEIbHOCTH
OPraHoB MeCTHOI'0 CAaMOYIIPABJICHHSA

B Poccuiickoit ®eneparun 10 NpoBeACHUS KOHCTUTYLIMOHHON pedopMbl U MO-
cienyromero npuHaTus PenepanbHoro 3akoHa Ne 394-@3 npaBoBoe perynupoBaHue
MHCTUTYTa KOOPJAUHALIMYA IPUMEHUTENIBHO K AESITEIbHOCTH OPraHOB MECTHOI'O CaMo-
yHpaBieHus ObIJIO JOBOJIBHO OTPHIBHCTHIM.

O KOOpAMHAIMHU IEATEIFHOCTH OPraHOB MECTHOTO CAMOYIIPABJICHUS B CAMOM 00-
IeM BUJI€ YIIOMHHAETCS B HECKOJIBKUX HOPMAaTUBHBIX MPAaBOBBIX akTax (DenepanbHbIi
3ak0H OT 06.10.1999 Ne 184-®3, denepanbHblii 3ak0H OT 26.02.1997 No 31-D3,
Oenepanbublil 3akoH oT 07.06.2013 Ne 108-D3, denepanbublii 3akoH OT 29.12.2012
No 273-@3, Vka3 IIpesuaenta Poccuiickoit @eneparuu ot 19.12.2012 Ne 1666).

Bwmecte ¢ TeMm omnpeneneHHON CUCTEMHOCTH MPUMEHUTEIBHO K KOOpAWHALMHU B
BBINIEYKA3aHHBIX aKTaX HE HAOIIOAAeTCs: HEeJIb3sI CKa3aTh, YTO KOOPAMHALIUS SIBJISIIACh
3aKOHO/IATEIBHO yPEryIupoBaHHON (POpMOIT B3aMMOACHCTBHS OPTaHOB IOCYJapCTBEH-
HOM BJIACTH ¥ MECTHOI'O CaMOYIIPaBIICHUS.

B stoii cBs3u BBesieHne DenepanbubiM 3akoHoM Ne 394-D3 TepmMuHa «KOOpIMHA-
[WsD» MOYKHO CUMTATh IOJHOLICHHON IPAaBOBOW OCHOBOM IS NAJIBHEHUIIETO Pa3BUTHUA
YKa3aHHOTO MHCTHTYyTa. Takoe pa3BUTHE OyJET CTPOUTHCS Ha OCHOBAHUM KOHCTHUTY-
UOHHBIX HOpM. [Ipex e Bcero, 0a30BBIM MPUHITUIIOM /IS JaJIbHEUIIETO Pa3BUTHS UH-
CTUTYTa KOOPAMHALIMU JI€ATEIbHOCTH OPraHOB MECTHOI'O CAMOYIIPABIICHHUS SIBISETCS
MIPUHLIMI €IMHCTBA MyOJIMYHON BJIACTH, 3aKperyieHHbIN B 4. 3 cT. 132 Koncturynuun
Poccuiickoiit @eaepannn. MiIMeHHO B pa3BUTHE YKAa3aHHONW KOHCTUTYLIMOHHON HOPMBI
®enepanbHbIM 3aKOHOM Ne 394-D3 B cT. 2 3aKpeIyieHsl ONpeAeIeHHs OHATUN «eau-
Hasi cucTeMa My OJIMYHON BIACTH» M «KOOPAMHALINSY.

Kpowme Toro, ocymecTBieHre KOOpAUHALMY 1 JaJIbHENIIee pa3BUTHE IIPABOBOTO
peryIupoBaHusl JAHHOTO MHCTUTYTa OyJET OCHOBBIBATHCS HA MHBIX KOHCTUTYLHOH-
HBIX HOpMax, B TOM 4ncie HopMax cT. 12, 83 (1. 5), 131, 132 Konctutynun.

[IpaBoBoii 6a30#1 A1 HHCTUTYTa KOOPAMHAIMH B VICTIaHUU TaKKe CITy>KaT HOPMBI
Konctutynuu Ucnanuu 1978 rona®. Konctutyrus Mcnanuu, IpuHATAS B TIepeXOIHbIH
JUISL TOCYIApCTBA HEPHOJT, CTPEMHIACH 00ECIEUNTh OalaHC MEXIYy HOTPEOHOCTAMU
COCTaBHBIX YacCTel rocyAapcTBa K JEUEHTpaIu3aluu MyOIMuHON BIACTH U COXpaHe-
HUEM TEPPUTOPHATIBHOM 1IETOCTHOCTH roCyAapcTBa Ha (hOHE COOTBETCTBYIOUINX LI€H-
TPOOEKHBIX HACTPOCHHI OTIEIBHBIX PETHOHOB (MpEeUMyIIeCTBeHHO — Karamonus,

2 Koncrutyuus Ucnanuu 1978 roxa. Ony6aukosano B BOE Ne 311 ot 29 nexabps 1978 r. Pexum gocTyna:
https://noticias.juridicas.com/base datos/Admin/constitucion.html (zaTa o6pamenus: 03.11.2021).

3 UmeeTcst B By EPEXOJT OT JUKTATYPBI K JIEMOKPATUH; BO3PAIEHHE K MOHAPXUUECKOU (hopMe MpaBieHus;
JCLICHTPATH3aIHs BIACTH.
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Crpana backoB) (Klishas, 2019). O moucke Takoro OamaHca CBHIETEIbCTBYET
Heckosbko HopM Koncrurynun Mcnanuu.

Tak, Konctutynus Mcnanuu, ¢ 0HON CTOPOHBI, OCHOBBIBAETCSI HA HEPA3PHIBHOM
€IMHCTBE UCIIAHCKOW HAIMH, U IPU 3TOM MPU3HAET U FapaHTUPYET NPaBO HALMOHAJIb-
HOCTEW U pPErMOHOB Ha aBTOHOMMIO U COJIUIAPHOCTh MEXay co0oii (cTatbs 2 Konctu-
tyuuu Mcnanun).

Koopaunanust kKak IpuHIUN 1€ATENbHOCTH MyOJIUYHON aIMUHUCTPALIUH, HApsILy
¢ npuHIMNamMu 3(p(HEKTUBHOCTH, UEpPApXHH, ACLEHTPATU3alUU U JIEKOHIICHTPAIIH,

3akpemuieHa B cT. 103 Konctutynuu Mcnanuu.

Crates 137 Konctutynuu VMcnanuu, B CBOXO 04epenb, IPU3HAET U FapaHTUPYET
aBTOHOMHUIO aBTOHOMHBIX COOOIIECTB (PErMOHOB), MPOBUHIMN U MYHHUIUIIHEB
(nocneonue 06a — mecmuvle meppumopuanvhvie oopazosanus — E.K.) npu ocy-
LIECTBIICHUY YIIPABJICHUS B CBOMX MHTepecax. [[puHINI aBTOHOMUM SIBJIIETCS OCHOB-
HBIM [IPUHIUIIOM JIeSTETbHOCTH OPTraHOB MyOJUYHON BJIACTH COOTBETCTBYIOLIUX TEp-
putopuil. OH MMeeT BaXKHENIIee 3HAUEHUE ¢ TOYKU 3PEHHS IIPE/IETIOB OCYILECTBICHUS
KOOPJMHALINH.

Bompocam B3aumopeicTBUs OpraHoB MyOJIMYHOW BIACTH Pa3HOrO ypPOBHS
B Vcnanuu ynensercs MOBBIICHHOE BHUMAHUE U B OPJMHAPHOM 3aKOHOJATENbCTBE,
KOTOpOE TaK)Ke HAMPaBJICHO HA MOMCK OanaHca MEX]y 3JIeMEHTaMU I[IeHTPAJIU3alui U
JelieHTpanu3anuu. B psaae rocyaapcTBeHHbIX 3aKOHOB VIcTaHUy NOTy4YMIIN pa3BUTHE
COOTBETCTBYIOIINE KOHCTUTYLIHOHHBIE HOPMBI.

OpauM U3 Takux 3akoHOB sBisiercs 3akoH 40/2015 ot 01.10.2015 «O npaBoBoM
pesxxumMe my6nuuHoro cexropa» (nanee — «3akon 40/2015»)*. YkazauHblil 3aK0H ¢
paccMaTpuBaeMON TOUKH 3pEHMSI BaXKEH TEM, UTO OH, CPEIU IIPOYEr0, YCTAHABINBAET
0053aHHOCTH COTPYIHUYECTBA MEKAY OpraHaMH BJIACTH PA3HOTO YPOBHSA. 3aKperuisis
1 yBa)kasi aBTOHOMUIO TEPPUTOPHATILHBIX 00pa30BaHMii, HCIIAHCKOE 3aKOHOIaTEIbCTBO
CHpPaBEUIMBO UCXOAUT U3 TOTO, YTO OPTaHbl BIACTH HE MOTYT AEHCTBOBATH 000CO0-
JIEHO, UTHOPHUPYS JEATENIbHOCTh MHBIX OPraHOB (UTO B KOHEYHOM HTOTE HEraTHBHO
CKa3bIBAETCsl Ha MHTepecax HaceneHus). COTpyAHUYECTBO NPEATNOIAraeT yBaKeHHUE
3aKOHHOT'O OCYIIECTBJIEHUS CBOMX MOJIHOMOYMH MHBIMU OpraHaMu; y4eT IPH HCIIOJI-
HEHHMH CBOMX ITOJTHOMOYHI OOIECTBEHHBIX HHTEPECOB; 0OMEH MH(POPMAIed MeX 1y
OpraHaMHM BJIACTH; MIPEJOCTABICHHE UHBIM OpraHaM BJIACTU IMOMOIIM A 3G (PEeKTHB-
HOT'0 OCYIIECTBIIEHUSI CBOMX IIOJTHOMOYHH.

Eme ogHuM KITIOYEBHIM HOPMATHBHBIM aKTOM sBisieTcs 3akoH 7/1985 ot
02.04.1985 «O6 OCHOBaX MECTHOTO PEKHUMA»’, ABJAIONIMHACA 0a30BBHIM 3aKOHOM O
MecTHOM camoyImpasienuss B Mcnanun. OH, cpenu NMpodero, peryiupyer Hmopsiaok
OCYIIECTBICHHSI KOOPIMHAIMH JEATEIbHOCTH OPraHOB MECTHOTO CaMOYNpaBICHMS.
CornacHo craTbe 6 MAaHHOIO 3aKOHAa KOOpPAMHALMS, Hapsay ¢ 3((eKTUBHOCTbHIO,
JeleHTpaIn3aluel U JeKOHIIEHTpalueH, IBISETCS OJHIUM U3 IPUHLUIIOB JI€ATEIbHO-
CTH MECTHBIX OPT'aHOB BJIACTH.

43akon 40/2015 or 01.10.2015 «O mpaBoBOM pexMME MyOIMYHOTO CEKTOpa». PexuM pocTyma:
https://www.boe.es/buscar/act.php?id=BOE-A-2015-10566 (nata oopamenns: 03.11.2021).
S3akon  7/1985 or 02.04.1985 «O6 oOCHOBaX  MECTHOTO pEXHMa». PexuMm  jocTyma:
https://www.boe.es/buscar/act.php?id=BOE-A-1985-5392 (nara obpamenus: 03.11.2021).
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Takum oOpa3oM, B OCHOBE WHCTHUTYyTa KOOPAMHAIIMU JAESITEIHLHOCTH OPTraHOB
MECTHOTO caMoyTipaBieHus kKak B Poccuu, Tak u B icnanumu, nexat KOHCTUTYIMOHHBIE
HOPMBI, KOTOpbIE TOTy4aloT JaJbHEeHIee pa3BUTHE B OPIUHAPHOM 3aKOHOATEIbCTBE.
ConepaHne COOTBETCTBYIOIIMX KOHCTUTYIIMOHHBIX HOPM M HOPM OpPAWHAPHOTO
3akoHOJarenbeTBa B Poccun m Mcmanum pasnuyHO, Kak pasiuyHbl MPEIITOCHUIKH
Y MOTHBBI UX NpUHATHA. TeM He MeHee, TaKue HOPMBI, KaK 1 HHCTUTYT KOOPIHHALIUH
B IIEJIOM, HAIlPaBJICHBI Ha OOECIIEYCHUE B3AMMOJICHCTBHS U COTJIACOBAHHOCTHU JICH-
CTBUI MeXy OpraHaMH BJIACTH Pa3IMYHOrO YPOBHS (B TOM YHCIIe Ha HEJOMYIICHHUE
UX TPOTHBOIIOCTABIICHUSI MEXAY CO00M). DTO sABIsIeTCS 00BEIUHSIONM (HaKTOPOM
JUTS POCCUMCKOTO M UCMIAHCKOTO 3aKOHOAATEIbCTRA.

IIpaBoBasi npupoIa KOOPAUHALUH

[ToMMMO HEMOCPENCTBEHHO MPABOBBIX HOPM, PETYJIUPYIOLIIUX HHCTUTYT KOOPIH-
HaIUU JEATEIIBHOCTH OPIraHOB MECTHOT'O CaMOYIIPAaBJICHNUS, HAYYHbII U IPAKTUYECKUI
MHTEPEC MPEACTABISAET U3yUE€HUE IPABOBOM IPUPOIbI KOOpAUHALMU. OTpeIe oy o
pOJIb B UCCIIEZJIOBAHNHU JAHHOI'O BOIIPOCA UIPAIOT MPABOBBIE MO3MUIINHU, U3JI0KEHHBIE B
cyneOHbIX akTax KOHCTUTYIIMOHHOTO cy1a 000MX UCCIIEAYEMbIX TOCYIapCTB, a TAKXKe
JOKTpUHAJIbHbIE UCTOYHUKHU. IMEHHO MCXO0/s U3 MPaBOBOM MPUPOIBI JAHHOTO (PEeHo-
MEHa HEeOO0XOJMMO HCXOJIUTh MPU MPABOBOM PETYyIMPOBAHHM COOTBETCTBYIOIIUX
IIPaBOOTHOLICHU.

Hcnanckas cyaeOHast mpakTUKa U TOKTPHHA JA0T 3HAYUTEILHO OOJIBIIIE MaTepU-
ayia Juid aHaIu3a 10 IpUYUHE TOT0, YTO PACCMATPUBAEMBIN HHCTUTYT JAaBHO U3BECTEH
HCIAaHCKOMY 3aKOHOAATEIbCTBY M HEOJHOKPATHO CTAHOBMJICS IIPEIMETOM aHAIM3a KaK
co croponbl KoHcTHTYyIIMOHHOTO Cyza Mcrianuu, Tak ¥ cO CTOPOHBI HAYYHOTO cO001I1e-
CTBa.

Tem He MeHee, POCCUIICKUI PaBONPUMEHHUTENIb U HAYYHOE COOOILECTBO TaKkKe
He 000IUIH CTOPOHOM HHCTUTYT KOOPIAMHAIIMH, XOTSl O KOMIUIEKCHON XapaKTepUCTHKE
JAHHOTO MHCTUTYTa MPUMEHHUTEIBHO K POCCUHCKOMY OIBITY TOBOPUTH IOKA HE IPH-
XOJIUTCA.

Tak, npexncrasnser nHTepec MHeHHE cyapu KoHcTuTynmonHoro cyaa Poccunii-
ckoit @enepauun I A. I'axueBa no MmotuBaM noctaHoBieHus ot 18.01.1996 Ne 2-I1,
B KOTOPOM OH CIIPaBEUIMBO Pa3rpaHUYMBACT MOHATUS «KOOPIMHAINA» U «CyOOpIu-
Haws». M3 u35105keHHON B 0cOO0OM MHEHHH K TOCTaHOBJIEHHIO KOHCTHUTYIIMOHHOTO
cyna Poccuiickoit @enepanuu ot 30.11.2000 Ne 15-IT mozumuum I'.A. Tamxuena
ClleqyeT MNPU3HAHUE BO3MOXKHOCTH OCYIIECTBIEHHS KOOPAMHALMU JIEATEIbHOCTH
OpPraHOB MECTHOI'O CaMOYIIPABJIEHUS, TAKOW MMOAXO0/, 10 MHEHUIO CYJIbU, HE IPOTHUBO-
peuut Konctutyuu Poccuiickoin @enepannu.

O GromxkerHoi koopauHau Koncrutyunonusiii cyn Poccuiickoit denepanuu
paccyxnaaer B nocraHoBieHusx ot 11.11.2003 Ne 16-I1, ot 15.12.2006 Ne 10-I1.

OO0 MHCTUTYTE KOOPIWHAIIMK YIIOMUHAETCS B MOCTaHOBJICHUH KOHCTHTYIIMOH-
Horo cyaa Poccuiickoit ®@eneparuu ot 01.12.2015 Ne 30-I1 (moctanoBieHue 1o
HpkyTckoMy neny) B KOHTEKCTE MPU3HAHUS BO3MOXKHOCTH OPTaHOB IOCYIapCTBEHHOM
BJIACTH Y4YacTBOBaTh B ()OPMUPOBAHWM OPraHOB MECTHOTO CaMOYIPABJICHUS.
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CornacHo noaxony KoHCTUTYLIMOHHOTO Cyza, N3JI0)KEHHOMY B YKa3aHHOM ITOCTaHOB-
JICHUHU:

— KOOpAMHALNA ACSITEIbHOCTH OPraHOB MECTHOI'O CAaMOYTIPABJICHHS BO3MOKHA;

— C y4eToM OOBEKTHBHOM TECHOH B3aMMOCBSI3M OPTaHOB MECTHOTO CaMOYTIpaB-
JICHUS W OPraHOB TOCYJApCTBEHHOH BIIACTH CyOBEKTOB (enepaluu KOOpIuHALus,
Hapsily ¢ COTPYJHUYECTBOM, B3aMMHBIM YYETOM HHTEPECOB, SIBISIETCS OCHOBOM HX
COTJIACOBAaHHOM AEATEIbHOCTH;

— UEJSIMH TaKOW COTIacOBaHHOW JEATEIbHOCTH SBIISETCS TapaHTUs CTaOWIIb-
HOTO U 3QPEKTUBHOTO OCYUIECTBICHUS (PYHKIIMIA MyOIMYHOM BJIACTH IO CO3/IaHUIO Ha
COOTBETCTBYIOIIEH TEPPUTOPHH JTOCTOWHBIX YCIOBHH KU3HH B CBOOOIHOTO Pa3BUTHS
YeJI0BEKA.

O koopauHanuu (MIPEUMYIIECTBEHHO B MPABOOTHONIICHUAX MEXIy Poccuiickoit
Oenepanmeir nu cyobekramu Poccuiickoit denepanni) KOCBEHHO YIOMHHAETCS
U B psijie UHBIX octaHoBleHnit Koncrutyimonnoro cyaa Poccuiickoit @eneparium.

Jl1s oTeyecTBEHHON TOKTPUHBI MHCTUTYT KOOPJIMHALMH JESATEIbHOCTH OPTaHOB
MECTHOI'O CaMOYIIpaBJIeHUsl Takke He uyxa. Eme B 2011 roxy mpencraBuTensiMu
HAYYHOTO COOOIIecTBa Mpeaaraics s 00CyKAeHUs POeKT (eaeparbHOro 3aKOHa,
MOCBSIICHHBI KOOPAMHALIMK JIEATEIbHOCTH OPraHOB TOCYAapCTBEHHOM BIIACTH
1 MecTHOro camoymnpasienus (Maksurov, 2011).

[ToTeHman MHCTUTYTa KOOPJAMHALMU JEATEIbHOCTH OPraHOB MECTHOIO CaMoO-
ynpasienus uccienyercs B paborax H.C. Tumodeena (Timofeev, 2015), A.1. Kazan-
nuka (Kazannik, 2016), B.b. EmoxumoBa u E.I'. Konsmmesoit (Yevdokimov &
Konysheva, 2016). [IpencraButenn oTe4eCTBEHHOW JOKTPUHBI OOpaniaroT BHUMaHUE
Ha HEOOXOIUMOCTh OCYIIECTBICHHS KOOPJIMHAIMM B paMKax 3aKOHA, a CYOBEKTHI
COOTBETCTBYIOLIMX MPABOOTHOIIECHHH, 10 X MHEHHIO, JOJDKHBI OBITH PABHOIIPABHBHI.

Takum 00pazoMm, B pOCCHIMCKON MPaBONPUMEHUTEIbHOW MPAKTUKE U JOKTPUHE
HMHCTUTYT KOOPAWHALMY JI€ATEIBHOCTH OPraHOB MECTHOI'O CAMOYIIPaBJICHUS XapaKTe-
pusyercs:

1) He0OXOUMOCTBIO OCYIIECTBICHHUS KOOPIMHAIIMH B paMKax 3aKOHa;

2) HeoOXOIMMOCTBI0 00eCTIeUeHUsT PAaBHOIIPABHs CYObEKTOB COOTBETCTBYIOIINX
IIPaBOOTHOLIECHHUIA;

3) pa3rpaHrnueHUEM MEXaHHU3MOB KOOPIMHAIIMH U CyOOpIuHAIINH;

4) ¢ TOuKHU 3peHMsl LieJenoaaraHus — yJOBIETBOPEHUEM UHTEPECOB HACEJICHUS.

ITpu sToM B Poccun 0 KOOpAMHALMU HEPEAKO YIOMUHAETCS B KOHTEKCTE TaK
Ha3bIBAEMOW «KaJpOBOI KOOPAMHALMNY, TO €CTh YYaCTHsI OPraHOB IOCY1apCTBEHHOMN
BJIACTU B ()OPMHUPOBAHHH OPTaHOB MECTHOTO CAMOYIPAaBJICHUs (KaK, HAapuMep, B BbI-
EeyNOMSHYTOM NocTaHoBIeHnH KoHctuTynuonHoro cyna Poccuiickoit denepanyu
Ne 30-IT). B cBoto ouepenpb, mpupoaa KOOpAMHALMH IPeroIaraeT HeKOTOPOE BIUSHUE
rocyaapcTna (B pa3yMHbIX IIpeiesax) Mpu OCYLIECTBIEHUU OpraHaMi MECTHOT'O CaMo-
YIpPaBJICHUs [IOJTHOMOYHUH, TO €CTh KOOPJIMHALIUIO 1€ATEbHOCTH.

B Hcnanuu MHCTUTYT KOOPJAWHALMU SIBJISIETCSI CBOETO PO/ AHTHUIIOAOM IMPUH-
uuna aproHoMuu. Crates 10 3akona 7/1985 3akperuisiet, 4To MECTHBIE OpraHbl BIACTH
TIOJDKHBI KOOPJMHUPOBATh MEXIY COO0OIl M MHBIMU OpraHaMu IyOJIMYHON aJMHHU-
CTpalliy CBOU JAECWUCTBHUSA, KOTJa OCYIIECTBIEHNE UMH ITOJITHOMOYHM BBIXOAMT 33 PAMKH
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HCKITIOYUTEIFHOTO HHTEPECa COOTBETCTBYIOIIETO MECTHOT'O TEPPUTOPHATILHOTO 00pa-
30BaHUs WU KOT/Ia TaKKhe JCWCTBUS BIMAIOT HA OCYIIECTBICHUE CBOMX ITOJTHOMOYUH
WHBIMHU OpraHaM¥ ITyOJIMYHON aJIMUHHUCTPALIUH.

Taxum 06pa3om, B paccMaTpUBAaEMOM ClTydyae IeHCTBYET MPaBHIIO CONIEPHUYECTBA
aBTOHOMUI: aBTOHOMHSI MECTHBIX TEPPUTOPHAIBHBIX OOpa30BaHMI B YHCTOM BHJIE
3aKayMBaeTCsl TaM, TJe ACUCTBYET aBTOHOMHS PETMOHOB U MMEETCS PerrOHaJIbHBIN
WM O0IIErocyAapCTBEHHBI HHTEPEC.

VYka3aHHbBIN TE3UC HAXOIUT CBOE MOATBEPKICHUE B MPAaBOBBIX Mo3uusx Koncru-
TynmoHHoro cyaa Mcnanwu. Tak, B mocranosienun ot 02.02.1981 Ne 4/ 1981°¢
Koncturynmonnsiit cyn Mcnanum oTMETHII, 4YTO MECTHAsI aBTOHOMHUS SIBJISIETCS Orpa-
HUYEHHOH BIIACTHIO, YKa3aB, YTO MOHATHE «aBTOHOMHMS HE TOXKICCTBEHHO MOHSITHIO
«cyBeperuteT». Kaxxnoe reppuropuanbHoe oOpazoBanue, 00a1aomiee aBTOHOMUEH,
SBIISICTCS COCTABHOM YacThIO €IMHOTO TOCYIapCTBA, ¥ IPUHIIUIT aBTOHOMHUH HE MOKET
OBITH TPOTHBOIOCTABIICH 3aKpeIuieHHOMY B crathe 2 Koncturynnu Mcnannm npus-
[UITY eIUHCTBA HALIUH.

B Vcnannu Hanbonee pacrpocTpaHeHbl 1Be (HOpMbI B3aUMOACHCTBHSI OPTaHOB
BJIACTH PA3HOTO YPOBHS — COTPYIHUYECTBO U KoopauHamusa. O0e UMEIOT eTbIo J0-
CTH)KEHHUE COTJIACOBAaHHOCTH JCWCTBUN OPraHOB BJIACTH Pa3HOTO ypoBHs. B manHoMm
KOHTEKCTE B MCIAHCKOHN TOKTPUHE MPUHATO HCIOJIB30BAaTh TEPMUH «COIUIAAPHOCTDH)
KaK OJWH M3 OCHOBOIIOJIATalONIMX KpPUTEpUEB OOIIECTBEHHOH >ku3HM (Santamaria
Pastor, 1988).

[Tpu >TOM MpH KOOPAMHALMU CYHIECTBEHHO 0OJiee BHIPAKEHO TOMHHUPYIOIIEE
MOJIOKEHNE KOOPANHUPYIOIIETO OpraHa HaJ KOOPIUHUPYEMBIM, B CBSI3HU C YEM IIpUMe-
HEHHE KOOPJMHAIMK 3aKOHOAATENbHO OTPAHHUYEHO OIPEeNCHHBIMA YCIOBUSIMHU
B MHTEpecax COONIOICHHS MPUHIMIIA MECTHOW aBTOHOMHUHU. Ha ykazanHoe pazinmuue
oOpamiaror o0co0oe BHUMAaHWE TIPEACTABUTEIM HCIIAHCKOW IPAaBOBOW JOKTPUHBI
(De la Vallina Velarde, 2003:1182-1183).

AHaJOTrMYHOM MO3ULIMK OTHOCUTENIBHO COTPYTHUUECTBA U KOOPAUHAILIUYI IPUJIEP-
xuBaetcst Koncturyuunonnsiii cyn Ucnanuu. CpaBHuBast 1Be yKa3zaHHbIE (POpPMBI B3a-
UMOJIEHCTBUSL — COTPYAHHYECTBO M KOOPAHMHALIUIO, — CYyJI B MOCTAHOBJIEHUU OT
21.12.1989 Ne 214/1989 ormeTw1, uTo TiepBasi PEkKIe BCETO XapaKTepusyeTcst 100po-
BOJIBHOCTBIO, B TO BpEMSI KaK PU KOOPAMHALIMU MPUCYTCTBYIOT 3JIEMEHTHI 00s13aTelb-
HOCTH, B CBSI3U C YeM B TaKUX OTHOIIEHHSIX MPOSBIIAIOTCS MPU3HAKHA TOTO, YTO KOOP-
JTMHUPYIOIIMN OpraH UMeeT Kak Obl HEKOe ITPEBOCXOJICTBO HAJl OPraHOM KOOPIHHUPY-
eMBIM .

3akoHoAaTenbCTBO Micanuu He COAEPKUT OMpeIeSICHUs TIOHATHS KOOPAUHAIHS,
TEM HE MEHee, TaKoe IOHSTHE BHIPA0OTAHO IMPABONPUMEHUTEILHONW TPAKTHKOH.
B uwacTHOCTH, OTIpeneneHne MOHATHS «KOOPAMHAIIMS BCTPEYACTCS B HECKOIBKUX TI0-
craHoBleHUsAX KoHctuTynuonnoro cyma Mcmamum (or 28.04.1983 Ne 32/1983%,

Tocranosnenne Ne 4/1981 ot 02.02.1981. Pexum mgocryma: http:/hj.tribunalconstitucional.es/
es-ES/Resolucion/Show/4. (nata obpamenus: 10.12.2021).

7 Tocranosnenne Koucturyuuonnoro cyma Hcemammm Ne 214/1989 or 21.12.1989. Pexum mocTyna:
http://hj.tribunalconstitucional.es/es-ES/Resolucion/Show/1420 (nara oopamenns: 10.12.2021).

8 Tloctanopnenne Koucrurymmonnoro cyma MWcemanmu Ne 32/1983 or 28.04.1983. Pexum aocryma:
http://hj.tribunalconstitucional.es/es-ES/Resolucion/Show/160. (nara oopamenwms: 10.12.2021).
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20.05.1983 Ne 42/1983°, ot 25.10.1985 Ne 144/1985', or 27.02.1987 Ne 27/1987'"),
B paMKax KOTOPBIX CyJ OTMEUYAET, YTO «KOOPJMHALMS MPEIOoJIaraeT yCTaHOBIICHNE
CPEICTB M CUCTEMBI B3aUMOOTHOLIEHUH, KOTOPBIE AENAl0T BO3MOKHBIM B3aUMHOE MH-
(dhopMupoBaHUE, TEXHUYECKYIO OJJHOPOJHOCTh B OIpPENEICHHBIX acleKTax, COBMECT-
HYIO JIeATENbHOCTh KOOPAUHUPYIOIIHUX U KOOPAUHUPYEMBIX aIMUHUCTPALIUH [IPH OCY-
[IECTBJICHUU UMU CBOMX IOJTHOMOYHI TaKUM 00pa3oM, 4TOOBI JOCTUTANIACh YaCTUIHAS
MHTETpalus ux AesITeNbHOCTU B paMKax oO1iei cucremsl. MHTerpanus, KoTopyro npu-
3BaHa 00eCNeYnTh KOOPAMWHAIUS, HAIIPaBJieHa Ha MPEIOTBPAIIEHUE TPOTUBOPEUHIA U
pa3na)keHHOCTU JEUCTBUM, KOTOPbIE MOTYT NOMELIATh WK 3aTPYJHUTh (DYHKIIMOHU-
pOBaHUE OPTraHOB BIACTH.

Hcnanckuii uccneposarens XyaH Bemapae B 3T0il CBA3M OTMEUAET, YTO KOOPAH-
HaIUs TOJDKHA TPUMEHATHCS 1715 9 PEKTUBHOCTH M TOCTIEOBATEINBHOCTH B JIOCTIIKE-
Hun o6umx uatepecos (De la Vallina Velarde, 2003).

B Brimeykasannom nocranosnenun 27/1987 Koncturyumonssiii cyn Vcnanun
Takke (HOPMYIHPYET pPsi BOKHEHIIMX XapaKTEPUCTHK WHCTUTYTa KOOPAWHALIWU.
B uvactHOCTH, CyJ] YKa3bIBaET, 4ToO:

— KOOpJMHALMS NpearnoaraeT OrpaHMuyeHNe B OTHOLIEHUH CAMOCTOSTEIbHOIO
OCYIIECTBIICHHS] MECTHBIMU OpTaHaMH BJIACTH COOCTBEHHBIX MOJIHOMOYHA, YTO TOBO-
puT 00 orpanndyeHnn rapantTuposannoi Koncrutynueit Mcnanuu apTonomuu. B aToit
CBSI3U, KOHCTaTUPYET CYI, KOOPOUHAYUS MOJICEM OCYUIeCMBIAMbCA MONbKO HA OCHO-
ganuu 3axkoua. Ilpum 3TOM aOCTPaKTHOTO YKa3aHUS B 3aKOHE Ha BO3MOXKHOCTH
OCYIIECTBIICHHS KOOPAWHAIIMH B II€JIOM HEJOCTaTOYHO: TPEOYETCsl COOTBETCTBYIOLIEE
peryupoBaHue Uil KOHKPETHBIX ITOJIHOMOYH, OCYLIECTBIIIEMBIX B PEKUME KOOPIU-
HallM{, ¥ BO3HUKAIOLIUX MPU UX OCYLIECTBIIEHUH TPaBOOTHOIIEHUIA;

— KOOpAMHALMA HE MPEATNOIAracT COKpAIIEHUE TOJIHOMOYUI OPraHOB MECTHOTO
CaMOYIPABJIEHUsA, HO MPEINOJaracT HEKOTOpPO€ OrPaHWYEHUWE B OTHOLIEHWH HX
ocyuiectBiaeHus. [Ipy 3ToM B TOKTpHHE BCTPEUAETCs MHAS TOUKA 3PEHUS: [0 MHEHHUIO
HcraHckoro uccienonatens ['oHcano OpHMIbOCa, TOJHOMOYHS, OCYILIECTBIISIEMBIE B
peKHME KOOPJMHAIIMH, SBISIOTCS COBMeCTHhIMH coOcTBeHHbIME (Fernandez-Rubio
Hornillos, 2017);

— KOOPJIMHALUS HE MOXET OCYIIECTBIIATHCS B (pOpMe KOHTPOJIS WIIN TPEAIoa-
raTb MEpapXUUECKyI0 WM KBa3HHEPAPXUUECKYI0 CyOOpIMHAIIMI0 KOOPAMHUPYEMOTO
oprana. KoopauHanus qopKHA MPeAIoyiaraTb COBMECTHYIO IS TEIbHOCTh KOOPIUHU-
PYIOLIETO U KOOPAUHUPYEMOTO OpraHa, JOJKHA YUUTHIBATHCA MO3ULUSI KOOPIUHUPY-
€MOro OpraHa, y KOTOpOro J10Ji’KHa ObITh OIpe/ieNieHHast CBOOOa IPUHATHS PEIICHUI.
DTO HCKIIOYAEeT BO3MOXXHOCTb OCYIIECTBJICHHUS KOOPAWHALMU HCKIFOYUTEIBHO
OCPEICTBOM (hOPMYITMPOBAHUS UMIIEPATUBHBIX IPEATMCAHUN 11 KOOPAUHUPYEMOTO
oprasa.

KoopauHauus npeanosiaraeT HEKOTOPOE OrpaHUYEHUE KOHCTUTYLIMOHHO T'apaH-
THUPOBAHHON MECTHOW aBTOHOMHH W TPEACTABISET COOOW DJIEMEHT ICHTpATU3aINH
nyOnuuHoit Brnactu. IIpum 3TOM HCHaHCKMI 3aKOHOAATENb M IMPABONPUMEHHUTEIH

° Ilocranoenenne KoncturynuonHoro cyma Hcmamuum Ne 42/1983 or 20.05.1983. Pexum jpocTyna:
http://hj.tribunalconstitucional.es/es-ES/Resolucion/Show/170 (nata obpamenus: 10.12.2021).

10 TIoctanoenenne Koucruryumonnoro cyna Mcmamuu Ne 144/1985 ot 25.10.1985. Pesxum pocTyna:
http://hj.tribunalconstitucional.es/es-ES/Resolucion/Show/524 (nata o6pamenus: 10.12.2021).

' TlocranoBnenune Koncrurynmonnoro cynma Hcmanmmm Ne 27/1987 or 27.02.1987. Pexum pgoctyma:
http://hj.tribunalconstitucional.es/de-DE/Resolucion/Show/759. (zata o6pamenus: 10.12.2021).
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CTPEMSTCSI HCIIOJIb30BaTh M MHBIE XapaKTEPUCTHUKU KOOPIMHAIINN, €€ TIOTSHIHAI IS
JETICHTPAIN3ALNN TTyOJIMYHON BIACTU. DTO MPOSBISIETCS B TOM, YTO OTYACTH OJiaro-
Japs KOOpJIMHAIIMK B UCTIAHCKOM 3aKOHOIATENIHCTBE HECKOJIBKO COKpPAIIECHBI BO3MOXK-
HOCTU JJI OCYIIECTBJICHHUS KOHTPOJIS 3a AESTENbHOCTHhIO OPraHOB MECTHOTO Camo-
yHOpaBICHUS U I TPUBJICYEHHSI UX K OTBETCTBEHHOCTH MEPE FOCYAapCTBOM.

Kpome Toro, numes B BUly BO3MOKHOCTb PUMEHEHHS] KOOPAMHALIUY, 3aKOHO/1a-
Tedb C OONBIIUM CTPEMJICHHEM HAJeNiieT OpraHbl MECTHOTO CaMOYIpPaBJICHUS
cOOCTBEHHBIMU TOJHOMOYMSIMH. Ha mocneanuii acmekT Takyke oOpaTui BHUMaHHE
Koncturynmonnsiii cyn HWcemanum, ykazaB B moctaHoBieHun ot 27.02.1987
Ne 27/1987, uto KOOpAMHAIHS HE TOIBKO HE MPEAIONIaraeT COKpaleHHe IOJTHOMOYNI
OpPTraHOB MECTHOT'O CAaMOYTIPABJICHUS, HO U JIOTHYECKH MPEATIOaraeT HaIeJIeHue KOop-
JMHAPYEMBIX OPTaHOB COOCTBEHHBIMHU TTOJTHOMOYHSIMHU.

Taxum o6paszoMm, B Poccun u B Micmanum mpocieXxuBaeTcst OTYACTU CXOKHUH MMOJI-
X071 K IPaBOBO# Npupoie KoopanHamu. OCHOBHAS XapaKTEPUCTHKHU KOOPIMHAINH 3a-
KITIOYAeTCsI B €€ BO3/ICHCTBHH HAa CAMOCTOSATEIIHOCTD JESITETbHOCTH MECTHBIX OPTaHOB
BJIACTH, KOTOPOE JJOJKHO OBITH OTPAaHUYEHHBIM U HE MIPeoaraTb OTHOIIECHHH MEXTy
MECTHBIMH U PETHOHAIBHBIMU (WJIM LEHTPAIBHBIMU) OpraHaMH BJIACTH MO MOJENH
CyOOpIMHAIIHH.

B aT0ii cBA3M moguepKUBaeTCs HEOOXOAMMOCTh 3aKOHOJATENIFHOM perjaMeHTa-
MU TIOpSAKA OCYIIECTBICHHUS KOOPAWHAIIMM M 3aKPEIUICHHs] BO3MOXKHOCTH €€
OCYIIECTBIICHUS TOJIBKO HA OCHOBAHUU 3aKOHA.

[Tpu 5TOM KOOpAMHAIKS HE MOKET CYIIIECTBOBATH B OTPHIBE OT MPABOBOTO PEry-
JUPOBAHUSI MECTHOTO CaMOYIIPABIICHUS B LEIOM. SIBIISISICh, HECOMHEHHO, 3JIEMEHTOM
LEHTPAIU3al1H BIACTH, IPUMEHEHNE KOOPAUHALIMU B KOMIIEKCHOM PAaCCMOTPEHUU C
WHBIMA UHCTUTYTaMH MECTHOT'O CAaMOYTIPABICHHS UMEET U OTPe/IeTICHHBIN MOTSHIINAT
JUTS Pa3BUTHS SJIEMEHTOB JICLEHTpaIN3aliy BIacTi. Takoi moaxo] KOMOMHUPOBAHUS
3JIEMEHTOB LEHTPATHU3AINH U ICLEHTPATU3ALUHU B OTEUECTBEHHON TOKTPUHE UMEHYIOT
«paszymHoii nenrpanuzanueit» (Chikhladze & Larichev, 2020), a Moaens opranu3aiiu
MECTHOTO CaMOYIIPaBJIEHUS B TMOJOOHOM KIIOY€ MPHUHATO XapaKTEpU30BaTh Kak
«rubpuanyto» (Klishas & Eremyan, 2014). [TomoOHBIN MOIX0/A MO3BOJSET TOCTUYD
JOJDKHOTO OanaHca MeXIy TOCYAapCTBEHHBIMH WHTEPECAMHU M CAMOCTOSTEIHHOCTHIO
MECTHOTO CaMOYIPAaBJICHUS, HAIIPABICHHON Ha yIOBIETBOPEHHUS MIPEXK/IE BCETO HHTE-
PECOB MECTHOT'O HAaCEJICHUSI.

B cuiy ToOro, 4To MHCTUTYT KOOpAWHAIMU B VIcmaHWM akTHBHO MPHUMEHSETCS
CPaBHUTEIHHO JABHO, B MPABONPUMEHHUTEIBHON MPAaKTHKE (B MEPBYIO O4Yepenb —
npaktuke Koncturynnonnoro cyna Mcmanum) BeIpaboTaHbl BAXKHBIE MTO3UIINH, XapaK-
TEPU3YIOMIME CYIIHOCTh MHCTUTYTAa KOOpAWHAIMH. /laHHBIE MO3UIIUH MOTYT OBITh
YUYTEHBl TpH JalbHEWINEW NPaBOBOM pETIIAMEHTAMH WHCTUTYTa KOOPAWHAIUU
B POCCHHCKOM 3aKOHOZATEIbCTBE.

Yci10BUS M IOPSIAOK OCYLIECTBJIEHUS KOOPAUHALMHI
Cybvexmul, ocyujecmensioujue KOOpoOUHayuro 0esimenbHOCMU 0p2ano8 MeCmuo2o
camoynpaenenus

3akoHonarensctBO M Koncturynmonueii cyn Mcmanum  (mocraHoBieHHe
27/1987) ucxomsaT U3 TOTO, YTO KOOPAMHALMIO NEATEIbHOCTH MECTHBIX OPraHOB
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BJIACTH BIIPaBE OCYIIECTBISATh KaK TOCYJapCTBO, TaK M AaBTOHOMHBIE COOOIIECTBa
(B 3aBHCHMOCTH OT paclpeesieHHs] KOMIETEHIIMY MEXIy HUMHU) B JIMIIE YIIOJIHOMO-
YEHHBIX OPraHOB. B OONBIIMHCTBE CiTy4aeB OHA OCYIIECTBISETCS aBTOHOMHBIMH CO00-
IIECTBAMH.

OnHoi U3 0COOCHHOCTEH MHCTUTYTa KOOpAUHAIMK B Vcnanuu siBisieTcs ee mpe-
MMYIIECTBEHHO aJMMHUCTPATUBHBIN XapakTep. McrnaHckoe 3aKOHOIaTeIbCTBO BEChbMa
MOCJIEIOBATENBHO PA3/IENseT MOJUTHYECKHE OpPraHbl YIPABICHUS U aIMUHUCTPATUB-
Heie (Zelentsov & Yastrebov, 2019), nns mnociegHUX WCIONB3YETCS TEPMUH
«administracion publica», DOCIOBHBII MEPEBOJl KOTOPOTO — «IyOauyHast aJMUHU-
CTpalus» — IIUPOKO UCIIONIB3YETCSA B OTEUECTBEHHON TIOKTPUHE 3 IMUHUCTPATUBHOTO
npaBa (Kozyrin & Shtatina (eds.), 2003). Takoe pa3neneHue ocymecTBIsSeTCs KaK Ha
HaIMOHAJIbHOM, TaK ¥ Ha PErMOHAJILHOM YPOBHE.

[IpermymiecTBEHHO aJIMUHUCTPATUBHBIA XapaKTep KOOPAMHAIMH IMOTYEPKUBA-
€TCsl B pa3JIMYHBIX HOPMAaTUBHBIX MPABOBBIX akTaxX. [[pUHIMIT KOOpAWHAIINY, 3aKpel-
nensblid B cT. 103 Koncrurynmu Mcnanuu, SBISETCS NPUHIMIOM AEATEIBHOCTH
MMEHHO IMyOJINYHOM aAMuHUCTpauuu. B nanbHeiimeM yka3aHHBIN MPUHIUIT PACKPbI-
BaeTCsi B TOCYJApCTBEHHOM M PErHOHAJIbHOM 3aKOHOIATENIbCTBE MPUMEHHTEIBHO
K HalMOHAJBbHOM (rocymapcTBeHHON) myOumuHoi aaMuuucTpauuu (3akoH 40/2015,
3akoH 7/1985) M COOTBETCTBYIOUIMX ITyOJIMYHBIX aJIMHUHHCTPALUi aBTOHOMHBIX
co0OI1ECTB.

AJIMUHUCTPATUBHBINA XapaKTep KOOPAWHAIMU MPEATIONATraeT, YT0 KOOPAUHAIINIO,
KaK IpPaBUJIO, OCYIIECTBJIAIOT COOTBETCTBYIOIIME OpraHbl (QHAJIOTM MUHHCTEPCTB)
myONMUYHON aJMUHUCTpAIIMK B COCTaBE MCIIOJHUTEIBHBIX OPraHOB BJIACTH aBTOHOM-
HBIX coo0mecTB. Tak, B aBTOHOMHOM coo01ecTse ["anucus OCHOBHbIE OJTHOMOYMS
[0 aJAMHUHUCTPATUBHOW KOOPAMWHAIMU JAEATEIbHOCTH MYHHUIIMIIMEB BO3JIAraroTCs
Ha OTpaciieBble aIMUHUCTPATUBHBIE OpraHbl (UcIL.: « Consejeriasy), ubs 1€ATEIbHOCTD
perymupyercs 3akoHOM aBTOHOMHOTO coobtecta ["ammcus ot 16/2010 ot 17.12.2010
«O0 opranuzanuyd ¥ (QYHKIMOHHUPOBAHUHM OOILIEH aJIMUHUCTPAMU U MyOIHMYHOTO

cextopa B [amucum»'2,

Koopaunatust nesTeIbHOCTH MECTHBIX OPraHOB BJIACTH CO CTOPOHBI MOJUTHYE-
CKHX OpraHOB ympaBjeHus (B 4acTHOCTH, [IpaBurensctBa Mcnmanum) paccmaTtpuBa-
eTcsl, B COOTBETCTBHH €O CT. 59 3akona 7/1985, ckopee kak MCKIIOYEHHE U3 TIpaBUJIa.
B HEKOTOpBIX Cilydasx aHAJOTHYHBIC HCKIIOUEHUS 3aKpPEIUICHBI JUI aBTOHOMHBIX
coobmectB (Hanmpumep, g IlpaBurensctBa (XyHThI) aBTOHOMHOI'O COOOIIECTBa
Tanucus'® unu lenepanureta (ucn.: Generalidad) — Bwiciero oprasa camoymnpasJie-
HUs, — aBTOHOMHOTO cooOmectsa Banencusa', Ho B Takux ciydasx pedb, Kak mpa-
BIJIO, UJIET O KOOPMHALIUH ACATEIbHOCTH TPOBUHIINN — MECTHBIX TEPPUTOPUATBHBIX
o6pa3oBaHuil BepxHero ypoBHs'>.

12 3akon aBroHOMHOrO coobuecta lamucus or 16/2010 ot 17.12.2010 «OG6 oprauusanuu u GyHKIKOHUPO-

BaHMM  OOwWeH aJMUHHCTPAalMH W  OyOnuuHOoro cekropa B lamucuu». Pexum  jgocTyma:
https://www.boe.es/buscar/act.php?id=BOE-A-2011-2544 (nata oopamenus: 04.01.2022).
3 JlomonuurtenbHoe — monoxenue 3 Ycrasa  aproHommu  Lanucud.  PexxuM  jgocryma:

https://www.boe.es/buscar/act.php?id=BOE-A-1981-9564 (nata obpauienus: 04.01.2022).

14 Cratbs 66 Ycrasa aBToHOMUM Banencuu. Pexum poctyna: hitps:/www.boe.es/buscar/act.php?id=BOE-A-
1982-17235 (nara oopamenus: 04.01.2022).

15 B MCHaHCKOli CHCTEME MECTHOTO CaMOYTPABICHHS OCHOBHBIE MOJHOMOYHS [0 PELICHHIO BOIPOCOB MECT-
HOTO 3HAYEHHUsI OCYIIECTBISIOTCS, MO OOIIEMYy MPaBUIy, MECTHBIMH TEPPHTOPHAIBHBIMH OOpa30BaHUSIMHU
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B Poccuiickoit @enepaiiiu KOOpAUHAIUS JEATEIbHOCTH OPraHOB, BXOJSIINX B
€IMHYI0 CHUCTEMY ITyOJMYHOW BJAcTH, COTJacHO 4. 2 cT. 2 deaepalbHOro 3aKOHA
No 394-@3, ocymectBnsercs [Ipesunentom Poccuiickoit @enepanun, a Takke B Mpe-
nenax cBoerl kommereHnnu IIpaButenscTBoM Poccuiickont ®denepanuu, ['ocymap-
ctBeHHBIM COBETOM, APYTHMMH OpraHamMu ImyOnnuHoil BnacTtu. [Ipu sToM oueBmaHO,
YTO OpraHbl MECTHOTO CaMOYIpaBJICHUS Hanboiee TECHO B3aUMOJICHCTBYIOT ¢ Opra-
HaMH TOCYJIapCTBEHHOH BiiacTh cyObekToB Poccuiickoit denepanuu. Ha HeoOxomu-
MOCTb TaKOT'O B3aUMOJICHCTBHSI, a TAK)KE HAa «OOBEKTUBHO HanboJjee TECHYIO B3aMO-
CBSI3b» MECTHBIX U PETMOHAJIBHBIX OPraHOB MyOJIMYHOM BIacTU HE pa3 oOpaliai BHU-
manue KoHctutyunonHsli cyn Poccuiickoit denepanuu, B TOM YUCIE B IOCTAHOBIIE-
Huu no Upkyrckomy neny.

JIoru4HO MPEATON0KHUTh, YTO U KOOPAMHAILIUIO JESTEIbHOCTH OPTraHOB MECTHOTO
CaMOYIPAaBJICHUs, B CIIy4ae JalbHEUIIEro Pa3BUTHS Ha IMPAKTHKE YKa3aHHOI'O MHCTH-
TyTa, IPU3BaHbI OCYIIECTBIATH B IIEPBYIO OUEPEIb MMEHHO OPTraHbl FOCY1apCTBEHHON
BiacTH cyowsekra Poccniickoit denepanuu. 3akperuieHHbIid B HopMe 4. 1 u 2 cT. 2 De-
nepanbHoro 3akoHa Ne 394-D3 mepeueHb CyOBEKTOB, OCYMIECTBISIOMINX KOOPAMHA-
LU0, HE SIBJISIETCS UCUYEPIBIBAIOIINM, CIIEI0BATEIbHO, OpraHbl TOCYIapCTBEHHOM Bia-
ctu cyobekra Poccuiickoit ®enepaiyiv MOTEHUUAIBHO TaKXKe BIPaBE OCYILECTBISThH
KOOPJMHALIMIO JEATeIbHOCTH OPraHOB MECTHOTO CaMOYIIPABIIEHUS «B Mpeesiax UxX
TIOJTHOMOYHI».

Opnnako noka HopMa 4. 2 ct1. 2 @enepanbHoro 3akoHa Ne 394-d3 He nonyuunia
JAJIbHEUIIIETO Pa3BUTHS MPUMEHUTEIBHO K JESTEILHOCTH OPTaHOB MECTHOTO Camo-
ynpasienus. [loqHOMOYNS M0 KOOPAMHAIIMY MTOJIPOOHO HE PACKPHIBAIOTCS HU B PaM-
kax denepanpHOro 3akoHa oT 21.12.2021 Ne 414-D3 «O6 00X nprUHITMTIAX OPTaHU-
3anuu MyOJIMIHON BIIACTH B cyOBekTax Poccuiickoit Deneparumy», HA B paMKax Mpo-
exta ¢enepanbHoro 3akona Ne 40361-8 «O0 oOmMUX MPUHIIMIIAX OpraHU3aI[dHd MECT-
HOT'0 CaMOYIIpaBJIEHUS B €IMHOI cucTeMe IyOJIMYHON BIACTI.

B konTekcre cpaBHenus ¢ Mcnanueii oOpaiaeT BHUMaHue, 4TO OyKBaJIbHOE TOJI-
KOBaHHE HOPM O KOOPJIMHAIIMK B POCCUHCKOM 3aKOHOAATEIbCTBE CBUACTEILCTBYET O
TOM, YTO KOOPJMHAIMS HE UMEET SPKO BbIPAKEHHBIH aIMUHUCTPATUBHBIA XapakTep.
Hampotus, B kauecTBe CyOBEKTOB, OCYIIECTBISIONIMX KOOPAMHALIUIO, TTEPEUNCIICHBI
Oprasbl, OCYIIECTBISABIIHME NoiuTHueckoe pykoBoactBo (IIpesunment, IlpaBurens-
cTBO). CTOUT TaKkXKe OTMETHUTH, YTO B €ANHYIO CHCTEMY ITyOJMYHON BIIACTH BXOJAT BCE
OpraHbl TOCYJapCTBEHHOM BJIACTH M OpraHbl MECTHOI'O CaMOYIIPABJICHUS, BKIOYast
IIPEICTaBUTENIBHBIE U UCTIOJHUTEIBHO-PACIIOPAIUTENBHBIE, a TAKIKE FOCY1aPCTBEHHbBIE
oprausl (4. 1 cT. 2 ®enepanpHoro 3akoHa Ne 394-03). CnenoBarenbHO, (OpMATBEHO
3TO MOKHO TOJIKOBaTh KaK BO3MOXXHOCTb OCYIIECTBIICHHS KOOPAMHAIMH JFOOBIMH
OpraHaMu rocyAapCTBEHHOM BJIAcTH (M rOCyIapCTBEHHBIMU OpraHaMu) HaJl, COOTBET-
CTBEHHO, JIFOOBIMH OpraHaMH MECTHOT'O CaMOYIIPaBJICHUSI.

OpnHako BaXHO OTMETUTh, YTO POCCUHCKOE 3aKOHOAATEILCTBO HE BCErJa OJHO-
3HAYHO pa3felisieT OpraHbl MyOJIUYHOW BIACTH CTPOTO HA MOJUTHYECKHUE W aJMHHHU-
CTpaTUBHBIE, KaK TO NPUHATO B Mcnanuu u psie Apyrux rocynapcrs. B aToi cA3y,
KaK IPEICTABIIAETCSA, HE CTOUT OXKUAATH CYIIECTBEHHOIO W3MEHEHMsI KOHLIEHIUU

NEPBOIro YpOBHA — MYHUIUITUAMU. HpOBPIHHPIH HEPEAKO Urpar0T B OCHOBHOM KOOPAWHUPYIOMIYIO AJI1 MYHU-
LUIIMEB POJIb, BBICTYTIAas MPOMENKYTOYHBIM 3BEHOM MEXKAY MYHUIUIIUAMU U aBTOHOMHBIMHA C006HIGCTBaMI/I.
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B3aMMO/ICICTBUSI OPTaHOB rOCYJAPCTBEHHOM BIACTH (M FOCYJapCTBEHHBIX OPTaHOB) U
OpPraHOB MECTHOT'O CaMOYIIpaBJIEHHsI B 4acTH CyOBbEKTHOro cocTaBa. B OosnbIeit cre-
IIEHU TAKOE B3aMMOEHCTBHE, BKIIIOYAs MOTEHIMAIBHOE MPUMEHEHNE KOOPANHALINHY,
Hanbosee BEpOATHO OyAET CTPOUTHCS, C OJHON CTOPOHBI, HA aKTMBHOM B3aMMO/ICH-
CTBUM T1aB cyObekToB Poccuiickoit @enepanyy ¢ riaaBaMu MyHULIUMIAIBHBIX 00pa3o-
BAaHUN U MECTHBIX aJMUHHUCTPALM, a B OCTAJIbHOW YaCTH HOCUThH NMPEUMYLIECTBEHHO
aJIMMHUCTPATUBHBIN XapakTtep.

Ycnosus ocywecmenenus xoopounayuu 0esmenbHOCMU Op2aHO8 MeCmHO20
camoynpaenenus

B ocHOBY pasrpaHnueHUs KOMIETEHIIMA MEXIY Pa3IuYHBIMU TEPPUTOPHAIIb-
HBIMHU 00pa3oBaHUAMU VIcTIaHUM MTOJI0KEH MPUHIUIT HHTEpeCca, KOTOPBIHA B U3BECTHOM
CTEITIEHH SBIISAETCS YCIOBHBIM. [10CKOJIBKY B PELIEHHH OJHOTO M TOTO K€ BOIIPOCa MO-
KET MPOSABIATHCS HHTEPEC TEPPUTOPHATIBHBIX 00pa30BaHUN pa3HOTO YPOBHS (Yarie —
MECTHOT'O M PErMOHAIBHOI0), 3aKOHOIaTeNbCTBO VcmaHMM UCXOANUT U3 HEOOXOAMMO-
CTH OCYILLIECTBJICHUS MOJHOMOYHMI MECTHBIMU OpraHaMM BIIACTH MCXOJS U3 CIEIyIO-
[IMX TPUHIAIIOB: CyOCHIMApHOCTH U aBTOHOMUU C OJTHOM CTOPOHBI (9JIEMEHTHI JCTIeH-
TpaJIM3alliy BJIACTH), KOOPAUHALIMU U COUIAPHOCTH — C IPYTroM (371€MEHTHI LIEHTpa-
JIU3alUU BIACTH).

OnHuM M3 MPOSIBICHUWH TPHUHIMIA COJUAAPHOCTH SBJIsIETCS HOpMa 4. 2 CT. 7
3akoHa 7/1985, cornacHo KOTOpOH MECTHBIE OPTraHbl IPU OCYILECTBIEHUH TOJIHOMO-
YU JOJDKHBI YYUTHIBATh MHTEPECH aBTOHOMHBIX COOOIIECTB U TOCyJapcTBa, UMes B
BUY HEOOXOIUMOCTH JTOJDKHOM KOOPAWHAIMU MIPU TUIAHUPOBAHUH M OCYIIIECTBICHUH
CBOMX COOCTBEHHBIX IIOJIHOMOYUI C HMHBIMH IyOJHMYHBIMH aJMUHHUCTPALUSAMHU.
Cornacho 4. 1 ct. 10 3akona 7/1985 mMecTHBIE OpraHbl BIaCTH U UHBIE ITyOITMYHBIE afl-
MUHHCTpPALUH (PETUOHANBHBIC U 00IIErOCYJapCTBEHHAS ) CTPOST CBOU B3aUMOOTHOIIIE-
HUS Ha OCHOBE B3aUMHOTO MH(QOPMHUPOBAHHS, COTPYAHUYECTBA, KOOPIUHALINH U yBa-
KEHHSI KOMIIETEHIIUH IPYT Ipyra.

Hopwmper ct. 10 1 59 3akona 7/1985 3akpemistoT psl yCIOBUN TPUMEHEHUS KOOP-
JIUHAIIAN:

Yenosue Ne . KoopauHatiysi 101KHA OCYILIECTBIATHCS HA OCHOBAHUU 3aKOHA.

3aKOH JOJIKEH ONpPENEeNsiTh C JOCTATOUYHOM CTENEHbIO JETAIU3ALUU YCIOBUS U
Ipenensl KOOPAUHALMU. YKAa3aHHOE YCJIOBHE MMEET 3HAUEHHUE C PA3IMYHBIX TOYEK
3peHHs: B MEPBYIO OYepesib, TAKOM MOJIXOJ CIIOCOOCTBYET OOECIIEYEHHUIO MPaBOBOM
OIPEETICHHOCTH; KPOME TOT0, OH IMO3BOJIIET MECTHBIM OpraHaM BJIACTH 3alUTHTh
CBOU TIpaBa B CyJeOHOM MOPSIKE, B TOM YHCIIE CPEICTBAMH KOHCTUTYIIHOHHOTO CY10-
MIPOM3BOJICTBA IIyTEM OOKaJIOBaHUSI COOTBETCTBYIOLIETO 3aKOHA IO CHEIHATbHO
MpelyCMOTPEHHOM 3aKOHOM IPOLeype.

Kax npaBuio, koopauHaIus OCylIeCTBIISETCS OCPEICTBOM MPUHATHS 3aKOHOB O
KOOpJIMHAIIMM B KOHKpETHBIX cdepax. Hambonee uwacto BCTpeyaroTcsi 3aKOHBI
0 KOOpJMHALMU JIeATeIbHOCTH MECTHOMN nosmrn ' °. ANbTEpHATUBHBIN MOAXO0A —

16 Hanpumep, 3akon Angarycuu 13/2001 ot 11.12.2001 «O KOOpAMHAIMK MECTHON MOJIHIMK». Pexum 110-
cryna: https://www.boe.es/buscar/act.php?id=BOE-A-2002-548 (nata obpamenus: 06.01.2022).
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BKJIOYEHUE IOJIPOOHBIX IMOJOKEHUH O KOOpAMHAIMM B OOIIMH 3aKOH O MECTHOM
nomuruu'’. Hepeku ciydan KoopauMHAINK B chepe 0OIecTBEeHHOro Tpancnopra'®,

WuTepeceH moIxo ] aBTOHOMHOTO coo0recTBa BaeHncusi, riie B YcraBe aBTOHO-
MUH 3aKperuieHa BO3MOKHOCTh [ eHepanuTeTa OCyIIeCTBIATh KOOPIHHAIIUIO 1esATelb-
HOCTH MPOBUHIMN B TeX c(pepax, B KOTOPBIX MPUCYTCTBYET PETHOHAIBHBIA HHTEPEC.
OTzenbHBIM 3aK0OHOM'? 3aKperieHsl cepbl, B KOTOPHIX MMEETCSl pErHOHAIBHBINA HHTE-
pec H, CIel0BaTeIbHO, IOTCHIUAIBFHO MOXET OCYIIECTBIATHCS KOOPIMHALIUS
(Ha OCHOBAaHUY OTZENBHOIO 3aKOHA [yl KOHKPETHOH cepbl).

Ycnosue Ne 2. 3akoHOIaTENIbCTBOM 3aKPETLICH HCUYEPIBIBAIOIINN TIEpEYeHb CUTY-
aluii, KOr/a MOXeT OCYILECTBIATHCS KOOPIUHALIUSA:

a) KOr'Jia AEATeIbHOCTh MECTHBIX OPTaHOB MJIM OKa3bIBAEMbIE UMM YCIIYTH BBIXO-
JISIT 32 PaMKH COOCTBEHHOT'O MHTEpeca MyHULIMIIHSL WIM IPOBUHLINH; UITH

0) KOr1a AeATEIbHOCTh MECTHBIX OPTaHOB MJIH OKa3bIBa€MbI€ MU YCITYTH BIUSIOT
Ha JIeITETLHOCTh OPTaHOB BJIACTH aBTOHOMHOT'O COOOIIECTBA WM TOCYIapCTBa; WIIN

B) KOTJa JEATeNbHOCTh MECTHBIX OPTraHOB WJIM OKAa3bIBa€Mble WMH YCIIyTH
SIBIISTIOTCS] KOHKYPEHTHBIMH WJIH JOMOJHSIOIUMH VIS A€ TEIBHOCTH (YCIIyT) OpraHoOB
BJIACTH aBTOHOMHOT'O COOOIIIECTBA MIJI TOCYAapCTBA.

B ucnaHckoil JOKTpUHE B 3TOM CBSI3U OTMEYAETCs, YTO IPUMEHEHUE KOOpAUHA-
IIUM BO3MOXKHO TOI'ZIa, KOTJja UIMEET MECTO sBHAsl B3aMMO3aBUCHUMOCTb (MEXIy MeCT-
HBIMHM U PETHOHAJIBHBIMU OPraHaMHU) B OTHOLIEHUH KOOPAUHUPYEMOU AESITEeIbHOCTH
(Sanchez Moron, 1992).

Ycnosue Ne 3. KoopauHanys MOXKET OCYIIECTBIATLCS B TOM ClIydae, €CIu IPUMe-
HEHHE COTpyAHNYecTBa (0o0Jee «MATKOW» ISl MECTHON aBTOHOMHH (POpMBI) HE Mpe.-
CTaBIISIETCS BO3MOKHBIMH WM HE ABJIsIeTCS () (hEeKTUBHBIM;

Ycnosue Ne 4. TlpumeHeHne KOOPIMHAIIMA JTOJDKHO OBITH 00YCIIOBICHO HE00XO0-
JTMMOCTBIO O0ECIeUeHHs COTJIACOBAHHOCTH JICHCTBHH OpTraHOB BIACTH PAa3HOTO
YPOBHSIL.

[IpumeuarenbHa B 3TOM CMBICIE TOYKa 3peHUs Inpogeccopa YHUBEPCUTETA
Kopno6st Manyains Ilyunxa, KOTOpbIi OTMEYaeT, YTO KOOpAMHAIMA COBMECTUMA C
MPUHLIMUIIOM MECTHOW aBTOHOMHH TOTJa, KOTJa OHAa HalpaBlieHa Ha oOecrieueHue
€/IMHCTBA MPABOIIOPsAKA U 3aKOHHOCTH, a HE Ha 3aKpeIUIeHHe JOMUHUPYIOIIETO 110JI0-
KEHHUs TOCYIapCTBEHHON WIIM pernOHaIbHOM aJIMUHUCTPALUU IPUMEHHUTEIBHO K OT-
NenbHBIM myonuaabM GyHKImsM (Rebollo Puig, 2019).

Takum o00pa3oM, NpUMEHEHHE KOOpPAMWHAIMM B OTHOLICHUU JAEATEIbHOCTH
OpPraHOB MECTHOTO caMOyIpaBiieHHs B Mcrianuy BO3MOKHO TOJIBKO IPU OAHOBPEMEH-
HOM COOJTIOJICHUH BBIIICYyKa3aHHBIX YCIOBHUMA. Takoe orpaHn4YeHne HalpaBiIeHo Ha He-
JIOMYIIEHNE TPOU3BOJILHOTO HETATUBHOTO BIUSHHS HA MECTHYIO aBTOHOMUIO, KOTOPOE
MPOUCXOAUT MPHU MPUMEHEHUN KOOPAUHALIUY.

73akon  Karanmommu 16/1991 or 10.07.1991 «O MecTHol mnonuuum». PexuM  gocryma:
https://www.boe.es/buscar/act.php?id=BOE-A-1991-20343 (nata obpamenus: 06.01.2022).

18 3akon Tanucun 6/1999 ot 09.07.1999 «O KOOPAMHALMK OKa3aHHUs yCIyT B cepe TOPOACKOr0 TPAHCIOPTa
1 MEXIYTOPOJHOTO aBTOMOOHMIBHOTO TpaHcmopTa B [anmucumy». Pexxum mocrtyma: https://www.boe.es/buscar/
doc.php?id=BOE-A-1996-19261 (marta obpamenus: 06.01.2022).

19 3akon Banencuu 2/1983 or 04.10.1983. Pexum poctyna: https:/www.boe.es/buscar/act.php?id=BOE-A-
1984-657 (nara obpamenus: 06.01.2022).
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Baxxno ormetuTs, 4to panee ct. 10 3akona 7/1985 3akpemisanock, 4To KOOpAUHA-
1M1 HU TIPH KaKUX 00CTOSITENTLCTBAX HE IOJDKHA OTPAaHNYMBATH MECTHYIO aBTOHOMMIO.
BriocnencTBun yka3anHas HopMa Oblila CKOPPEKTHPOBaHa, B HEH yKa3aHO, YTO KOOp-
JIMHAIMS T0JDKHA COOTHOCUTHCS C MECTHOM aBTOHOMUEH, UMest B BULY HEOOXOTUMOCTb
COOTHOUIEHMSI CTETIEHN OTPaHUYEHUs] MECTHON aBTOHOMUU U Lieel (MHTepeca), paau
KOTOPOT'O OCYUIECTBIISIETCS KOOPAUHALUS.

OcHOBHBIMU (hOpMaMU OCYIIECTBICHUS KOOPAUHALMY B ViciaHuu sIBIAIOTCS 18-
HUPOBAaHUE U CO3/IaHHE KOOPJMHAIIMOHHBIX OPraHoOB. YKa3zaHHBIE (POPMBI HEPEIKO
MPUMEHSIOTCSI COBMECTHO: KOOPJIMHAIIMOHHBIE OpPTraHbl MOTYT pa3padaTbiBaTh COOT-
BETCTBYIOIIME IUIaHBl. BO3MOXXHOCTh CO3MaHUS KOOPIWHAIMOHHBIX OPraHOB MpEdy-
cmotpena ct. 154 3akona 40/2015. Takue opranbl COCTOST U3 MPEACTABUTENEH TOCY-
JapCTBA W/WJIM aBTOHOMHOTO COOOINECTBA U MPE/ICTaBUTENIEH MECTHBIX 00pa30BaHuUH,
npu ux GOpPMHUPOBAHHH, KaK MPABHIIO, COONIOIACTCS MPUHIUII PABHOTO MPEACTaBH-
tenbeTBa. [IpuHsATEIE MMU pemieHus 0QOPMIIIIOTCS B BHIE COTJIAIICHUH, SBIISIOTCS
0013aTeTFHBIMU IS TTOAMTMCABIINX X CYyOBEKTOB M MOJUIEKAT IPHUHYAUTEIILHOMY UC-
MOJIHEHUIO B MOPSAKE aIMUHUCTPATUBHOIO CyIONpPOM3BOACTBA. IIpuMepamu Takux
OpPraHoB SBJSIOTCS MEXUHCTUTYMOHATIBHOBIM OpraH COIMaNbHONU Ci1y’O0bl CTpaHBbl
Backos?’, TpancropTHbIil KoHCOpIMYM Manbopku, 06pa3oBaHHbI 3akoHOM Baneap-
ckHX ocTpoBoB 8/2006 ot 14.06.2006>".

B oTHomIeHNYU MIaHUPOBaHMS BaKHO OTMETUTH, YTO OHO OCYIIECTBIISIETCS C CO-
OJII0/IEHNEM Psijia YCIIOBHIA: BO-TIEPBBIX, KOOPAUHUPYEMbIE CYOBEKTHI TOJIKHBI IIPUHU-
MaTh ydacTHe B pa3pabOTKe COOTBETCTBYIOIIMX IUIAHOB. Takue IjaHbl, IO 00IeMy
MIPaBUITY, SBJISIFOTCS 00s3aTEIBHBIMHE JIJIs1 KOOPAUHUPYEMBIX CyOBEKTOB, IPU 3TOM OHU
JOJDKHBI IMETh ONPEJEIICHHYI0 TUCKPELMIO. Y CIIOBUE O HAJIMYUU JTUCKPELMH XapaK-
TEPHO JUTS MPUMEHEHHSI KOOPAMHAIIMH B JII000H (opMe, B TPOTHBHOM CIIy4ae MOJIHO-
MOYHS MECTHBIX OPTaHOB, OCYIIECTBIISIEMBIE B pEXKUME KOOPIMHALINY, TaXxe Ha Oymare
OyzeT TpyHO Ha3BaTh UX COOCTBEHHBIMHU.

CornacoBaHue MJIAHOB MPHU3BAHO CIIOCOOCTBOBATh YCTPAHEHHUIO UM MUHUMU3A-
U 1yOIrpoBaHUs MOJTHOMOYHMA pa3IMYHBIX OPraHOB BJIACTH, IPOTUBOPEUMIA HITH HE-
COTJIACOBAaHHOCTH MX JIeHCTBUI. HCTpyMEHT coriiacoBaHus IIaHOB Kak (hopma Koop-
JTUHAIMYA aKTUBHO TMPUMEHSETCSI B TOPOKHOM, TPAHCTIOPTHON cepax, AeaTeIbHOCTH
mo 6opb0e C JIECHBIMH TOXapaMu U UHBIX cdepax (Hampumep, 3aKOH aBTOHOMHOTO
coobmectsa Actypuac 8/2006 ot 13.11.2006 «O noporax»>?). YMeCTHO ero npiuMeHe-
HUe U B rpagoctpoutenberBe (Garcia Rubio, 2021). Hampotus, oTcyTCcTBHE TOAOOHBIX
MHCTPYMEHTOB COIJIACOBaHMS JEHCTBUI OpraHoB MyOJMYHOW BJIACTU paccMaTpuBa-
eTCsl IPEICTaBUTENAMU HCIIAHCKOM JOKTPUHBI KaK cepbe3Has podiieMa, xapakTepHas,
HampuMep, Ul TaKuX cdep, Kak boprda ¢ n3mMeHenueM kimumMara (Presicee, 2021) umn
pa3BUTHE TypU3Ma B OXpaHsAeMBbIX MPUPOAHbIX 30Hax (Mendoza-Montesdeoca, Rivera-
Mateos & Doumet-Chilan, 2022).

203akon Crpansl BackoB 12/2008 or 05.12.2008 «O coumanbHbIX yciayrax». Pexum jgocryma:
https://www.boe.es/buscar/act.php?id=BOE-A-2011-15726 (nata obpamenus: 07.01.2022).

2 3akon Baneapckux octpoBoB 8/2006 ot 14.06.2006. Pexum mocTyna: https://www.boe.es/buscar/
act.php?id=BOE-A-2006-12862. (nata oopamenus: 07.01.2022).

22 3akon aBTOHOMHOro coobmiectBa Acrtypuac 8/2006 or 13.11.2006 «O moporax». Pexum mocryma:
https://www.boe.es/buscar/pdf/2007/BOE-A-2007-99-consolidado.pdf. (nata obpamenus: 07.01.2022).
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Takum 00pa3oM, HCIAHCKOE 3aKOHOJATEIBCTBO COIEPKUT TpeOOBaHMS Kak
K MOPSAAKY, TaK U K YCIOBUSAM OCYILECTBICHHUS KOOPAUHAIMU JAEITEIbHOCTH MECTHBIX
opraHoB BiacTH. Hekotopeie n3 HUX c(HOPMYIHMPOBAHBI OAHO3HAYHO M UMEIOT UMIIe-
PaTHUBHBINA XapakTep (OCYIIECTBIEHHE KOOPHMHAIIMN TOJIHKO Ha OCHOBAaHMH KOHKPET-
HOTO 3aKOHA), IPYTHE UMEIOT XapaKTep OIEHOYHBIN C TOBOJIHHO MTUPOKOHN TUCKPEITUCH
Juig npaBonipuMmenurens. [Ipu aTtom B KoHTekcTe cpaBHeHUs ¢ Poccueil ctout orme-
TUTBH, 4TO B MicmaHuu KoopAuHaIMs ABJISETCS OJHUM U3 OCHOBHBIX (HapsAy ¢ KOHTPO-
JIeM, KOTOPBIH B CBSA3H C MPUMEHEHHUEM KOOPAUHAIIMY TaK)Ke BECbMa OIPaHUYEH) CIO-
co0OM aJIMUHUCTPATUBHOTO BO3ACUCTBUS FOCYJapCTBEHHBIX M PErHOHAIBHBIX Opra-
HOB BJIACTHU Ha JESATEIIbHOCTh MECTHBIX OPTaHOB.

B uwactHOCTH, OpraHbsl BIacTH aBTOHOMHBIX COOOIIECTB HE Y4aCTBYIOT B (POPMHU-
POBaHMH MECTHBIX OPraHOB BIACTH. TeppUTOpHAIILHOE YCTPOUCTBO B Mcnanuu ABiis-
€TCsl BEChbMa YCTOSIBIIMMCS, W Jake MpoOiemMbl 3(PPEeKTUBHOCTH NEATEITHHOCTH
MaJICHPKUX MYHHIIMIIHEB JIaJI€KO HE BCETJa PEIIAIOTCS X 0ObEAMHEHHEM C IPYyTUMHU
MYHUIUIHAAMH, HE TOBOPS yke 00 ynpa3JHEeHUH MYHUIIUIHMEB KaK BHUJA B MPHHIUIE
(Rebollo Puig, 2021; Martin Cubas, 2021).

B Poccuiickoit ®enepanuu y OpraHoB TOCYJIApCTBEHHOW BIACTH IEPEYCHb
WHCTPYMEHTOB BO3ACHCTBUSA Ha JIEATEIBHOCTh OPraHOB MECTHOI'O CaMOYIpPaBJICHUS
3HaYuTeNbHO mHupe. Tak, opraHbl roCyJapCTBEHHOW BJIAcTH BIIpaBE y4acTBOBATh B
(OpMHPOBaHUU OPraHOB MECTHOTO CaMOYIPABJICHUS, U IaHHAS OMIUS MPUMEHSIETCS
Ha MpaKTUKE BeChbMa akTUBHO>. OJHUM U3 MOCTEIHUX TPEHJOB SBIAETCS ydacThe
pPETHOHAIBHBIX OPTaHOB BJIACTH B COTVIACOBAaHMM KAHIUJATYP OTIENbHBIX JTOJKHOCT-
HBIX JIUI MyHULMIAIEHBIX 00pa30BaHuii>!, BechbMa aKTHBHOE IPMMEHEHNE HHCTUTYTA
nepepacnpeneneHnss noidHoMouui. IIpw 3TOM opranaM TocyJapCTBEHHOW BIIACTH
cyonrekToB Poccuiickoit ®exeparuy mMpeaoCTaBICHB MUPOKHE (TI0 CPaBHEHUIO
¢ Mcnanueii) BO3MOXKHOCTH /1711 IPUBJICYEHHSI OPTaHOB MECTHOT'O CaMOYITPABJICHUS K
OTBETCTBEHHOCTH.

B yka3zaHHBIX yCIOBHUSIX AETaJbHOE PEryJIHpOBaHHE MHCTUTYTAa KOOPAWHAIIUU
JeSITebHOCTH OPraHOB MECTHOIO CaMOYIpaBJIEHUS MPUOOPETAET AONOIHUTENIBHYIO
aKTyanbHOCTb. [locnenHue TeHAEHIMK Pa3BUTUS OTEYECTBEHHOI'O 3aKOHOIATEIbCTBA
O MECTHOM CaMOYIIPABJIECHUH CBHJIETEIBCTBYIOT O MPEBAIMPOBAHUU DIIEMEHTOB
LEHTpaIU3alMyi BIacTH. B 3Toil cBA3M moTeHnManbHOE MPUMEHEHHE KOOPAMHAIMU

HE JIOJDKHO JOIOJHUTENIBHO YCWINBATh 3TH TEHICHUUHU, & B HJeale — IPUHATh
Ha ce0s YacTh MEXaHM3MOB BO3JICWCTBUS Ha JEATEIBHOCTh OPraHOB MECTHOTO
CaMOyTpaBIICHHUSL.

B HacTosimee BpeMst HOPSIIOK U yCIIOBUSI IPUMEHEHUS KOOPIHMHALIUH C(HOPMYJITH-
POBaHBI MPEUMYIIIECTBEHHO B OOIIEM BH/IE, C TOUYKU 3PEHHS OOLIHX Ieeii pUMEHEHUS
koopauHauuu. Tak, coaeprkaieecs B cT. 2 @enepanbHoro 3akoHa Ne 394-d3 ompene-
JICHUE TIOHATHUS KOOPJIMHAIMS YKa3bIBACT, YTO OHA OCYIIECTBIISIETCS B LENSIX obecrie-
YEeHHsI COTIACOBAaHHOTO (hYHKIIMOHUPOBAHUS U B3aUMOJCHCTBHS OpPraHOB, BXOISIINX

23 Tpu 3T0M 3aKoHOMpPoekToM Ne 40361-8 npetaraeTcst NpeIoCTaBUTh IaBe cyOobekTa Poccuiickoii denepa-
IIUH TIPaBO CAMOCTOSTEIBHO MPEACTABIATh KaHAWAATOB Ha JOKHOCTH TJ1aBbl MyHHILIUINIAILHOTO 00pa30BaHus,
TJIaBBI MECTHOH aJIMHHUCTPALUH, NCKITIOYHB U3 3TOH MPOIEIyPhl MPeLyCMOTPEHHYIO JEHCTBYIOMNM 3aKOHO-
JIaTeTbCTBOM KOHKYPCHYIO KOMHCCHIO.

24 CMm., nanpumep, Hopmy 4. 1.1 cT. 8 denepanbHOro 3akoHa ot 29.12.2012 Ne 273-®3 «O6 obpaszosannu B
Poccuiickoil ®enepanuny.
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B €IMHYIO CUCTeMy MmyOnuuHoi Bnactu. Takke B 4. 3 cr. 132 Koncrurynuu Poccnii-
ckoil Denepany 3aKperyieHo, YTO B3aUMOEHWCTBUE OpPraHOB IyOJIMYHON BIIACTH
ocyImiecTBIseTCs A HanOosee 2((HEeKTUBHOTO pENIeHUs 3a/1a4 B HHTEpecax Hacese-
HUsA, a B 4. | cT. 2 @enepanbHoro 3aKoHa Ne 394-D3 ykazaHo, 4TO OpraHbl MyOJIUIHON
BJIACTH OCYIIECTBIISIIOT CBOIO JESATENBHOCTh B LIEISIX COOJIOACHUS M 3aIIUTHI TIPaB |
CBOOO/] 4eTIOBEKA U TPAXKTaHUHA, CO3AaHUS YCIOBUH JUIS COIIMATBHO-IKOHOMHYECKOTO
pa3BUTHUSA TOCYIapPCTBA.

B nHacrosimee Bpemsi ocraeTcs 10 KOHLIA HESICHBIM 3aMBICENl OTEUECTBEHHOIO
3aKOHOJATeNsl OTHOCUTEJIBHO NHCTUTYTA KOOPJAMHAILMY U €r0 IPUMEHEHHUS K IesATelb-
HOCTH OpPraHOB MECTHOTO caMoympaBieHus. Vcxons U3 TeKyLero peryJmpoBaHus, B
TOM YHCI€ YKa3aHUs Ha TaKUX CYOBEKTOB, OCYLIECTBIISIOIMX KOOPAMHAIMIO, KaK
IIpesunenr, [IpaButensctBo U I'ocynapcTBeHHbI COBET, HHCTUTYT KOOPAMHALIMY HA
JTAHHOM 3Tarle, BEpOsSTHO, PACCMATPUBAETCS KaK MEXAHN3M I10 00ECTIEYCHUIO EMHCTBA
myOnuYHO# BacTH (eaepanbHBIMUA OpraHaMH TOCYIapPCTBEHHOH BIIACTH BO TJIaBE C
[Ipesunenrom. B Takom ciayyae KOOpAMHALMA, MO BCEH BUIMMOCTH, OyAeT HOCUTh
OoJblIe MOJMUTUYECKUN, YeM aJMHHUCTPATHBHBIN, XapakTep, U OyJIeT pacmpocTpa-
HATHCS B OOJIBILICH CTETIEHH Ha ACATEIBHOCTD (eepabHBIX U PETHOHAIBHBIX OPTaHOB
roCyJapCTBEHHOM BJacTH. B OTHOIIEHMM OpPraHOB MECTHOI'O CaMOYINpPaBJIEHHUS] CTOUT
0XKHJIaTh (POPMYJIMPOBaHUS HEKOTOPBIX LieJIed U 3ajau.

OpHaKo MOCKOJBbKY OpraHbl MECTHOTO CaMOYINpPaBJIEHHs BXOJAT B EIMHYIO
cucTeMy MyOJUYHOW BJIACTH, a KOOpAMHaUMsA, cornacHo denepajbHOMY 3aKOHY
Ne 394-®3, ocymiecTBisieTcsi B OTHOUICHUHM BCEX OPraHOB IMyOJIMYHOW BJIACTH, BO3-
MO’KHO M ITIOCTETIEHHOE pacIIipPEHHE MEXaHU3MOB KOOPAUHALIMH, B TOM YHCJIE CO CTO-
POHBI OPTaHOB TOCYIAPCTBEHHOH BiIacTH cyObhekTOB Poccuiickoit deneparuu. B nan-
HOM CJIy4yae CTOMT 0>KMJaTh 00Jiee aIMUHUCTPATUBHOTO XapaKkTepa KOOPAUHALIUY.

VYuuThiBas OTMEUEHHYIO paHee TEHACHLMIO K IIEHTPAIM3alui BIACTH, HATHYUE
HMMEIOLINXCS MEXaHU3MOB BO3/CHUCTBUS Ha JEATEIIBHOCTh OPraHOB MECTHOI'O CaMo-
yHIpaBJeHUs, a TaKKe IPUHUMAsi BO BHUMaHUE UCCIIEIOBaHHBIN B HAcTOsIIEH paboTe
WCIAHCKUHM OMbBIT, MHCTUTYT KOOPJAWHAIIMN IPUMEHUTENIBHO K JIEATEIbHOCTH OPTaHOB
MECTHOT'0 caMoyIIpaBiieHus: B Poccuu TpeOyeT JONOIHUTENIbHON periaMeHTalluy B ya-
CTH NOPAJKA U YCIOBUH ee MpUMeHeHUs. B nepByto odepenpb peub Uaer o Gopmyiu-
poBaHuM 0o0Jiee KOHKPETHBIX YCIOBHH OCYILECTBJICHHSI KOOpAMHAIMU (B 3TOH 4acTu
COOTBETCTBYIOUIMI UCIAHCKUN OIIBIT MOXKET ObITh YCOBEPIICHCTBOBAH B YacTH OoJee
JeTabHOW KOHKpETH3aIuu yciuoBuid). [Ipu 3ToM Takast periiaMeHTaIus JT0JDKHA HO-
CUTb KOMIUIEKCHBIH XapaKTep U yYUTHIBATh TEKyLIHe (GOPMBI B3aUMOICHCTBUS Opra-
HOB MECTHOT'O CAMOYIIPaBJIEHUs ¢ OpPraHaMu T'OCYJapCTBEHHOM BIIACTH.

3akJ/oueHue

Hccnenosanue onsita Poccuu u Mcnannu B KOHTEKCTE HHCTUTYTa KOOPAUHALUU
JeSITeIIbHOCTH MECTHBIX OPI'aHOB BJIACTH ITOKA3bIBAET, YTO KOOPMHALMS B 00EHX CTpa-
HaX paccMaTpUBaeTCs KaK MHCTPYMEHT, HallpaBJIeHHbIN Ha obecnieueHne B3auMo/Iei-
CTBHS U COTJIACOBAHHOM JEATEILHOCTH OPraHOB ITyOIMYHOM BIACTH PAa3HOTO YPOBHSL.
Heo6xonumocTs oOecrieyeHnss TaKOro B3aWMOJICHCTBUSL NPOUCTEKAET W3 IPUPOJIBI
COOTBETCTBYIOIIMX KOHCTUTYLIUOHHBIX HOPM.
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[Toaxoasl K MpaBOBOW NPHUPOAEC KOOPAMHALMH B POCCUUCKOW W HCHaHCKOMN
MPaBONIPUMEHHUTEIHHON MPAKTUKE M JOKTPUHE B HEKOTOPHIX ACMEKTaX CXOXKH: OTMe-
qaeTcs, YTO KOOpAUHALMS B TOW MM MHOW CTENIEHH OTPaHUYMBAET CAMOCTOATEIBHOCTh
MECTHBIX OPTraHOB BJACTH BO UMs 0OECIEUeHHs] MHTEepeca, BBIXOJINETrO 3a paMKH
MecTHoro. KoopanHanus no cBoedl NpUPOAE SBISIETCS IEMEHTOM LIEHTPATU3aLuu
myOJIMYHOM BIIACTH.

Koopaunauus B Mcnanuu npumeHsieTcst B KOHTEKCTE OCYILECTBIECHHUS TOJIHOMO-
YHii: COOCTBEHHbIE MOJHOMOYUS MYHUIIUIINEB (peXe — MPOBUHIUN) OCYLIECTBIIS-
I0TCS TIPU OTPECIEHHOM YYacTUH PETHOHANBHBIX (pexke — 0O0IIEerocy1apCTBEHHBIX)
OpraHoB BJIACTH.

B Poccun 10 HeraBHETO BpeMEHH MOHITHE KOOPAMHAIIMY B TTOJI00HOM KOHTEKCTE
3aKkperieHo He Obut0. [Ipy 3TOM BIusSHUE Ha AEATEIHLHOCTH OPTaHOB MECTHOTO CaMoO-
YIpaBJIEHUS CO CTOPOHBI TOCYJAPCTBEHHBIX (KaK MPaBHIIO — PETHOHAIBHBIX) OPTaHOB
BJIACTH, C IIETIbI0 00ECIICUYEHHs COTIIACOBAHHOCTH JICHCTBUI, OKA3bIBACTCS IPEHMYIIIe-
CTBEHHO B YaCTH KaJ[pOBOW MOJHMTUKHU (ydacTHe B (POPMHPOBAHUH OPTaHOB U JIOJIXK-
HOCTHBIX JIMI] MECTHOI'O CaMOYIIPaBJICHHUs), NepepacipeesieHus] U IeIerupoBaHUs
MOJIHOMOYHH (B OTJIMYHME OT COBMECTHOI'O X OCYILECTBICHHUS, KaK IPOUCXOIUT B paM-
KaxX «HMCMaHCKOW» KoopauHaiuu). [1ogo0HbIN M0IX0/] BbI3bIBAET 0OOCHOBAHHYIO 03a-
OO0YEHHOCTh Yy MpPEACTAaBUTENIEH HAy4YHOTO COOOIIECTBA C TOUYKU 3PEHUS peatu3aliu
MPUHIIUIIA CAMOCTOSTEIbHOCTH OPraHOB MECTHOTO CaMOYTPaBICHUS M y4acTHs Hace-
JICHUS B OCYIIIECTBJICHUH MECTHOTO CaMOYTIPABJICHHUS.

3akpernenHoe B PenepabHoM 3akoHe «O rocymapcrtseHHoM Cosete Poccnii-
ckoit dexepariiy MOHATHE KOOPAWMHAIIMUA B OOJBINECH CTETICHH COOTBETCTBYET TOM
KOOpJAMHALIMK, KOTOpas IMOHUMAETCs B MCIIAHCKOM 3aKOHOAATEIbCTBE, a TaKkKe
B IIPaBOBOI JOKTPUHE UCCIIEYEMbIX TOCYJapCTB: KOOPAMHALUU B YaCTH OCYILECTB-
neHus nosHomouuil. [Ipy 3ToM ynomsiHyTas B JaHHOM 3aKOHE KOOpJMHALIUS KacaeTCsl
OpraHoB ITyOJIMYHOM BJIacTH BceX ypoBHEH. KoHKpeTu3aluu B OTHOIIEHUU €€ puMe-
HEHUS K JACSITeIbHOCTH OPIaHOB MECTHOT'O CaMOYTPABJICHHSI B HACTOSIIIUNA MOMEHT He
npenycMoTpeHo Hu B DenepaibHoM 3akoHe «OO0 OOMIMX MPUHIMIIAX OpraHu3aluu
myOanm4HOM Binactu B cyobekTax Poccuiickoit @enepanun», HU B ipoekte Penepalib-
HOro 3akoHa «O0 O0O0mKWX NPUHIMIIAX OPraHU3alMd MECTHOTO CaMOYIpPaBIICHUS
B €JIMHOM cHcTeMe IyOIMYHON BIaCTHy.

BmecTte ¢ TeM HCHaHCKHH 3aKOHOJATENBHBIA ONBIT M IPAaBOIIPUMEHUTEIbHASL
MIPAKTHKA TIOKA3bIBAIOT, YTO YPPEKTUBHOE U pasyMHOE (C TOUYKH 3pEeHHUsS OaslaHca IIeH-
TpaJU3alMU U IeHEHTPATN3AINH ITyOIMYHOM BJIACTH) IPUMEHEHHE KOOPIMHAIINY BO3-
MOJKHO ITpH 0oJiee IeTaTbHOM PETYJIMPOBAHUH YKa3aHHOTO MHCTHTYTa. B wacTtHOCTH,
OCHOBOIOJIAralOUIMMH IPUHLIMIIAMHI IPUMEHEHUSI KOOPIMHALMY SBJISIETCS €€ IpuMe-
HEHUE TOJIbKO Ha OCHOBAaHMH KOHKPETHOTO 3aKOHA, ((OPMYJIMPOBAHUE B 3aKOHOIATEIIb-
CTBE yCIJIOBUH €€ MPUMEHEHHUS, 3aKpEIJICHUE albTEePHATUBHBIX CIOCOO0B 00eCTICeUeHHs
COTJIACOBAaHHOCTU JAEUCTBUN (COIMMIAPHOCTH) MEXAY OpraHaMu MyOJIMYHOM BIIACTH
pa3HOro YpOBHSI.

SBnssice B OoOJbIIEH CTENEHW LEHTPATU3YIOMIMM JJIEMEHTOM, KOOpAMHALUS
COZIEPKUT B ce0e HEKOTOPbIM NOTEHIMAN AJIs elleHTpain3aunu Bnactu. Ero peanusa-
U BO3MOJKHA IIOCPEACTBOM OrPAHWYEHMS] HMHBIX MEXAHM3MOB LIEHTPAIU3aLUU
(Hampumep, KOHTPOJISI U OTBETCTBEHHOCTH, 3TH MEXaHW3MbI YaCTHYHO OepeT Ha ceOst
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KOOpJMHAIINA), a TAKKe PACIIUPEHUs] COOCTBEHHBIX MOJHOMOYMN MYHHIIMNAIBHBIX
oOpa3zoBaHuii. B 1aHHOM ciyuyae mpUMeHsieTcs MOJX0/l, COTJIaCHO KOTOPOMY MECTHBIE
OpTaHbl OCYIIECTBISAIOT OOJIBIIE MOJTHOMOYHH, HO YaCTh U3 HIUX — B PEXKHUME KOOPIH-
HAIWH.

B Poccun koopauHaims Takke MOXKET OBITh HMCIOJIB30BaHA IS JOCTHIKCHHUS
0anaHca MeXIy MEePMaHEHTHO COMEPHUYAIOUIMMU MEXaHM3MaMHU LEHTPAIU3aluu U
JCTIEHTPANIN3alUN BIACTH, YTO SBIISETCS BaXXHOM 3amadeld mMpu pedopMHUPOBAHUH
MHCTUTYTa MECTHOIO camoympasieHus. [Ipu noctuxenun rakoro OanaHca odbecneuu-
BAeTCs pa3yMHOE COYETaHHE B peaNn3alMy KaK MPUHIUIA eIUHCTBA MyOIn4HON BIIa-
CTH, TaK U MPUHIIUIIA CAMOCTOSITEIbBHOCTH MECTHOT'O CAMOYIIPABIICHHUS.

JUs 1OCTHXKEHHUsI TaKOTO Pe3yJibTaTa ¢ MOMOIIbI0O KOOPAWHAIIMY B OTEYECTBEH-
HOM 3aKOHO/IaTeJIbCTBE HEOOXOIUMO HEKOTOPOEe M3MEHEHHE I0JIX0/1a K IIPABOBOMY
PEeryJIUpOBaHNIO0 MECTHOTO CaMOyIpaBieHus. Tak, IpUMEHEHNEe MEeXaHu3Ma KOOpAH-
HAllMd TIPU OCYIIECTBICHHWH OpPraHaMH MECTHOTO CaMOYTpPaBJICHUS ITOJTHOMOYHIMA
MOJET XOTsl OBl OTYACTH 3aMEHHTh COOOW TaK HA3bIBAEMYIO «KaJpPOBYIO KOOp/AWHA-
nuio» (y4acTHe pPErHOHAJIbHBIX OpPraHOB BJIACTH B (OPMUPOBAHUU OPraHOB H
JOJDKHOCTHBIX JIMI] MECTHOTO CaMOyIpaBiieHus ). Takke nmpencTaBisieTcss BO3SMOKHBIM
MHKOPIIOPHPOBaHKUE omblTa Mcmanuy B yacTH pacIIUpeHHs MOJHOMOYHUI OpraHoB
MECTHOI'0 CaMOYIIPaBJIEHUs], YaCThb U3 KOTOPHIX MOXKET OCYLIECTBIISTHCS B PEKUME
koopauHamu. [1og00HBIN MOAX0/ ABISETCS adbTEPHATHBOW MPEATIaraéMoOMy B 3aKO-
HOIIPOEKTE O MECTHOM CAaMOYIIPABJIEHHUU MOAXOJY K PACHpPEeNICHHIO MOJHOMOYUI
MEX/Iy MECTHBIMU M PETHOHAIBHBIMU OpraHaMH ITyOJIUYHON BIACTH.

Takum o0pa3zom, yuuThiBass ombIT Mcmanum B 4acTH NMPUMEHEHHS WHCTHUTYTA
KOOPJMHAIINY, a TAaK)Ke TCHJICHIINN IPABOBOTO PETyJIMPOBAHHUS MECTHOTO CaMOYTIPaB-
nenus B Poccun, mpeacrasisiercs meiaecoo0pa3HbIM B HOBOM 3aKOHE O MECTHOM CaMo-
yIpaBJIeHUH, KOTOPBIA, O4EBHIHO, OYAET MPHUHAT B OnrkaiiiieM OyTyiieM, yperyiu-
pOBaTh psia ACMEKTOB, KACAIOUIMXCSI KOOPAWHAIMU JACATEIbHOCTH OPTraHOB MECTHOTO
camoympasinenus. [IpeacraBnsercs kpaiiHe BaKHBIM € BBICOKOH CTENCHBIO KOHKPETH-
3aIlMM 3aKpPENUTh YCIOBUS U MOPSIOK OCYIIECTBICHHUS KOOPAMHALUYU, B TOM YHUCIE
¢ ux audgepeHmanyeil NPUMEHUTEIHO K KOOPIAUHUPYEMBIM CyObekTaM — (ene-
paJIbHBIM M PETMOHAIBHBIM OpraHaM rocyJapcTBeHHOM BiaacTu. Takas nuddepeniua-
Ui 00yCIIOBJICHA PA3JIMUHBIMU MHTEpecaMyu — OOIIEroCyJapCTBEHHBIMU M PErHo-
HaJIbHBIMU COOTBETCTBEHHO.

Taxoke BUAUTCS MEPCIIEKTUBHBIM HCTIOb30BaHNE MHCTUTYTA KOOPAMHAIMH B Ka-
YeCTBE aJIbTEPHATUBBI IPUMEHSIEMBIM B HACTOALIECE BPEMs M MTPeIaraéMbIM K pacIliu-
PEHHIO MeXaHU3MaM 00ecHeueHHs COTIIACOBAHHOCTH JICHCTBHI OPraHOB ITyOIMYHON
BJIACTH, B OCOOEHHOCTH — y4YacTHIO B (JOPMUPOBAHHM OPraHOB MECTHOT'O CAMOYTIPaB-
nenus. Takoil MOAX0 MO3BOIUT UCIIOJIB30BATh MOTEHIIMAT KOOPIUHAIIMHI JUISl HEKOTO-
poli JeneHTpanu3anuy myOoInYHOM BIacTH HA MECTHOM ypoBHE. B cityuae ke coxpa-
HEHMs CYLIECTBYIOIIMX MEXaHHU3MOB OOECHEeUeHHsI COIVIACOBAHHOW JeATEeIbHOCTH
MECTHBIX U PErHOHAJbHBIX OPraHOB BJIAcTU M J0OABIEHUS K HUM HHCTPYMEHTOB
KoopauHanuu (0cobeHHOo 6e3 MoApOoOHOro peryJnpoBaHus AAHHOTO UHCTUTYTA IpU-
MEHHTEIBHO K JESTeIbHOCTH OPTaHOB MECTHOTO CaMOYIIPABIICHHS) COOTBETCTBYIO-
i GalaHe MEXITy MeleHTpaIH3auel U IeHTpaIn3anrel myOIMaHON BJIacT OyaeT
CYIIECTBEHHO CMEIICH B CTOPOHY MOCIIETHEH.
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Hay4yHasa cTtaTtbs

BecnpeueneHTHOe nNpaBo:
3awmTa pocCMUCKOM (PUHAHCOBOU CUCTEMbI OT BIIUSIHUA CaHKLUN

E.A. IlenoBa ' *' <

Poccuiickuii yauBepcuret apyx0s1 HaponoB (PYIH), e. Mockesa, Poccutickas ®edepayus
DAtsepova_ea@pfur.ru

AnHoTauus. [IpeaMeTom uccneoBaHus HACTOSIIEH CTAThU ABISIOTCA CIIEIMAIbHbIE SKOHOMH-
4yecKue Mepsl, IpuHsAThIe Poccuiickoit deneparueit [y MpOTUBOAEHCTBHS CAHKIMAM, BBEICHHBIM PIOM
rocyaapcts (CIHA, Coenunennoe KoponesctBo, HekoTopsle cTpanbl EC u apyrue) B Hauane 2022 rona.
B crarbpe paccmaTpuBaeTcsi MOHATHE «IKOHOMHUYECKHE CAaHKIIMNY, a TAK)KE OCHOBHBIE LIEJIN UX ITPUMEHE-
HYsL. ABTOpOM IIPOBE/ICH aHAJIU3 MUPOBOI'O OIbITA IPUMEHEHUS CAHKIMI B OTHOIIEHUU TAKUX CTPaH, KaK
Upan, KH/IP, Benecyana, ucciiejoBaHbl IpUYHHBI BBEICHUS OTPAHUYCHUA M MX SKOHOMHUYECKHE I10-
cneactus. Ocoboe BHUMAHUE yJIENCHO UCCIEI0BAHUIO SKOHOMUUECKUX MEp, BBEICHHBIX B OTHOLICHUU
Poccun 3amagHBIMU cTpaHaMH, ¥ HX OecrpelieIeHTHOMY XapakTepy. Kpome Toro, mccienoBaHbsl OCHOB-
Hble OTBeTHBIE Mepbl Poccuiickoil @enepanuu. B xoze uccienoBanus A10Ka3aHO, YTO HECMOTPSI Ha HeTa-
THUBHBIE MIOCIIECTBUS, BBEIEHHE CAaHKIMI HE BBI3BAJIO Kpaxa POCCUHCKON SKOHOMMKH, KaK MpepeKain
3amaHble JIUAEPbl. ABTOPOM CIEIaHbl BEIBOAI 00 3(()EKTHBHOCTH U CBOEBPEMEHHOCTH IPEANPUHATBIX
3alUTHBIX Mep. Kpome Toro, ycTaHOBIIEHO, YTO BBEJICHUE CAHKLIUI NPUBEJIO K KpaifHe HEraTUBHBIM I10-
CIIEACTBUAM Ul (PMHAHCOBOM CHUCTEMBI CTpaH, NPUMEHMBHINX OTPAaHUYEHHS BOIPEKU COOOPaXKEHUSIM
9KOHOMHYECKOH 3 HEKTUBHOCTH. DTO YKa3bIBACT HA KpaiHE ACCTPYKTHBHBIN XapaKTep 3KOHOMHUYECKUX
CaHKILUH B KaUeCTBE HHCTPYMEHTA BHELIHEIIOIMTUYECKOI0 U SKOHOMUUECKOTO BO3IEHCTBHU.

KuroueBble c10Ba: SKOHOMHYECKHME CaHKLIMH, Poccus, crnenuanbHble SKOHOMHUYECKHE MEpHI,
BaJIIOTHbIE OIPaHUYEHUS, (PUHAHCOBO-IIPABOBOE PETYIUPOBAHUE, MEXKYHAPOAHOE IIPABO

Kondaukr unTepecoB: ABTOp 3asBIISIET 00 OTCYTCTBUH KOH(IIMKTa HHTEPECOB.

Buaarogapuoctu u undopmanust o puHancupoBanuu. Pabora BbINOJHEHA IPH (UHAHCOBOU
noanepxkke ['panra Ilpesunenta PO No HIII-3270.2022.2 «DBomonuns WA pEBOIONHS TPAKIAHCKOTO
CYJOIPOU3BOACTBA: IU(POBU3ALUS Yepe3 NPU3MY UCKYCCTBEHHOTO HHTEIIEKTaY.
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BBenenue

Ilocne Hauyana chneuuanbHOM BOEHHOM onepanuu Ha YkpaumHe Poccuiickas
®denepanyst CTOJNKHYIACh ¢ OECHPELECHTHBIMI BHEIIHENOIUTHYECKUMHU BbI30BaMH,
CTaB MUPOBBIM JIHJIEPOM TI0 UKCITy BBEICHHEIX IIPOTUB Hee SKOHOMUYECKHX CAHKIIHI .
Eue Heckosbko MecsIIeB Ha3aj| TaKO# ClieHapui Ka3aycsi MaJIOBEPOSITHBIM: OKOJIO T10-
JIOBHHBI 30JIOTOBAIIOTHBIX pe3epBoB Poccun 3amopoxeno CLIA u apyrumum ctpa-
HaMH, KpYITHEeHIIe poccuiickue OaHKH OTKJIIOYEHBI OT CHCTEMBI Iiepeadn (pruHaHCco-
BbIX coobmennit SWIFT, poccHiickuM aBHaKOMITAHUSIM 3alpENICHBI TOJIETHI HaJl Tep-
pHUTOpHEil MHOXKECTBA FOCYIAPCTB, 00CYXKAAeTCs SMOapro Ha POCCHICKHUE SHEPTOHO-
cutenu B crpa"ax EC. C mocneAcTBUsIMH OTpaHMUYEHHUI CTOJIKHYJIOCH HE TOJIBKO roCy-
JapcTBO, OM3HEC, HO U Tpaxk/aHe. BriepBble SKOHOMUYECKUE CAaHKIUU OBbUTH BBEIACHbI
HE TOJIbKO Ha YPOBHE NPaBUTENIbCTB, HO TAKKe UCXOAUIN OT OTACIbHBIX HHOCTPAHHBIX
JIUI; MHOTHE KOMIIAHUH YIIUTH C POCCHUMCKOTO PhIHKA, TPUOCTAHOBUIIM JEATEIHHOCTh
B Poccun mexaynaponnslie miarexsbsle cucrembl MasterCard n Visa. Knuents! u3
Poccuu cranknBaroTcsi ¢ MacCOBOM 3aMOPO3KOI aKTUBOB MHOCTPAHHBIMU OpraHU3allu-
ssMHA (DMHAHCOBOTO PHIHKA.

Bce BrimenepeuncienHoe popMupyeT COBEPIICHHO HOBYIO OCHOBY SKOHOMHUYE-
CKOTO M IIPAaBOBOI'0 PETYJIMPOBAHUSA, Ul KOTOPOH XapaKTepeH MPUOPUTET MOIUTHYE-
CKOT'O Kypca HaJl ppIHOYHBIMH MEXaHU3MaMU U KJIFOUE€BBIMHU IPABOBBIMU IPUHIUIIAMH,
TaKUMH Kak BceoOllee paBeHCTBO IEpe]l 3aKOHOM, HENPHUKOCHOBEHHOCTh YaCTHOM
COOCTBEHHOCTH U HEIOMYCTUMOCTh TUCKPUMHHALIMU MO HAIIMOHAJIILHOMY IMPHU3HAKY.
MaccoBoe BbITECHEHHE Ha MEKJyHapOJHOM YPOBHE MPABOBOT'O PETYIUPOBAHUS MOJIU-
TUYECKUM MPHUBOJUT K UTHOPHUPOBAHUIO OCHOBOMOJAralolIUX MPUHIUIIOB M paHee
HEJOITyCTUMOM NPaBONPUMEHUTEIBHON ITPAKTHUKE.

B naubonee obmemM cMmbIcie MOA 3KOHOMUYECKMMHU CAaHKIUSAMM MOHHUMAIOTCS
KapaTellbHbIe M CIEP>KUBAIOIIUE JCUCTBUSA, MPEINPUHUMAEMbIE OJTHUM IPaBUTEIb-
CTBOM, IIPABUTEIBCTBAMH HECKOJIBKUX T'OCYIapCTB MM MEKIPABUTEILCTBEHHON Op-
raam3arnueii (Hanpumep, OOH) mpoTuB apyToii CTpaHbI, OPUAMYECKOTO JUIA WK (H-
suyeckoro auna (Cleveland, 2001). Cankiuu MOTYT IPUHHMATh Pa3InYHbIE (OPMEI,
Hau0oJee pacpOCTPaHEHHBIMU SIBIIIOTCS: TOPTOBOE 3MOApro U MHbIE TOPrOBHIE CaHK-
LUU, SKCIOPTHBIA KOHTPOJb, KOHTPOJIb 32 JIBUKEHHEM KalluTala, 3aMOpO3Ka WIIU
apecT aKTHUBOB, BU30BbIC OTpaHUYECHUS I (U3UYECKUX JIMI. DTH MEpbl paccMaTpu-
BaIOTCA KakK MOIbITKAa BOCHPEMATCTBOBATH IEJICHANPABICHHON MOJUTHKE, U3MEHUTh
CTpaTEerMuecKue peIeHus FOCyJapCTBEHHBIX U HEroCyapCTBEHHBIX CyObEKTOB, KOTO-
pBI€ YTpOXKAIOT HHTEpecaM Apyrux rocyaapcts (Masters, 2019).

Hampumep, cankuuu CHIA pa3HO# cTeneHH BO3ACHCTBHS BBEIEHBI B OTHOLIE-
Hun Oomee yem 30 rocynmapcTB, a B CHHCKE JIMI, MOMABIIMX O] IMEPCOHAJIbHbIE

' Tocynapcrennas Jlyma Poccuiickoit ®enepannn. Hosoctn. 8.05.2022. Bsiuecnas Bonoaun: npotus Poccun
BBezieHo 10 128 cankumit. Pexxnm nocrtyma: http://duma.gov.ru/news/54246/ (mata obpamenus: 13.04.2022).
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onoxupytronue cankimu CIHIA (SDN-list) 6onee 1800 crpanul. AIMHHHUCTpUpPOBa-
HUEM U o0ecTieueHneM COOITIOIEHUS] S)KOHOMUYECKHUX M TOPTOBBIX CAHKITUI, OCHOBaH-
HbIX Ha BHemHe# nonutuke, B CLIIA 3annmaercst YnpaBieHue o KOHTPOIIO 32 UHO-
ctpanabiMu  aktuBamMu (Office of Foreign Assets Control wmm OFAC) mpwm
MunuctepcTse ¢purancoB. [1o odpunmansHOi HHPOPMALIUY JAHHOTO BEZIOMCTBA, CaHK-
UM BBEJCHBI MPOTUB OMPECICHHBIX HHOCTPAHHBIX TOCYAAPCTB U JIUII, CO3/IA0IINX
YTpO3y HallMOHAIBHOM 0€30MacCHOCTH, BHEIITHEW MOJUTHKE WK SKOHOMUKE CoeTMHEeH-
ubix Itatos 2. Esponeiickuii Coro3 copMyIHpOBaI BO3MOKHbIE IPUUUHBI BBEICHUS
SKOHOMHUYECKUX CaHKIui emie 6onee 0006menHo. Cankuuu EC BBOAsTCS B 1Esx
«copeicTBug MUPY M 0€30MacHOCTH Ha MEXIyHApOIHOM YPOBHE, MPEIOTBPAILICHHS
KOH(JIMKTOB, TMOAMEPKKH JEMOKPAaTHH, BEPXOBEHCTBA 3aKOHA W TpaB YeJIOBEKa
¥ 3aIUTHI TTPHHIUIIOB MEXTYHAPOIHOTO MPaBay”.

Hecmotpst Ha 6maropoHbie (Ha MEpBBI B3IIIST) L€, MHOTHE yUEHBIE OTOX-
JIECTBIISTIOT SKOHOMUYECKUE CAHKITHH ¢ BOCHHBIMU JericTBusMu (Bulychev & Korgun,
2019), ucnonw3ys AJis 3TOr0 COOTBETCTBYIOITYIO TEPMUHOJIOTHIO, HATPUMED, «OPYKHE
MEXYHapOJIHOM esATeNbHOCTH» (Weapon in transnational efforts) (Cleveland, 2001)
i «puHaHcoBoe opyxue» (financial weapons) (Lin, 2016).

CaHKIIMM paccMaTpUBAIOTCS Kak ajbTepHATHBA BOOPYKEHHOMY KOHQIHKTY,
KOTOpasi CONPOBOKIAETCA MEHBIIMMH PACXOJaMHU U puckamu 6esonacnoctu’. [pume-
yaTeJbHOW B 3TOM OTHOILIEHUU siBJsieTcs: o3uiusi CeBepoaTiaHTHUeCKOro AJbsHCA,
OTKPBITO TPU3BIBAIONIETO K BBEJACHHUIO SYKOHOMHUYECKUX CAHKIIMA B KaueCTBE MEPHI
MIPUHYKICHUS K U3MEHEHUIO IMOBEACHNS M CUTHAJIA IPYTHUM CTpaHaM O TOM, YTO Ta WU
WHas neaTenbHOCTh Hempuemiiema (Bolton, 2019). HATO, sBisisich BOSHHBIM aJTbsTH-
COM, pacCMaTpHUBAET CAHKIMH, KaK OJMH U3 HEOThEMJIEMBIX HHCTPYMEHTOB BHEITHEH
MOJIUTHKH, a TAK)KE aKTUBHO COJICHCTBYET pa3pabOTKe TaKMX Mep Ha MEXTyHAPOIHOM
ypoBHE’.

CX0ACTBO C BOGHHBIM KOH()JIMKTOM BBIP@XEHO TAKXKE M B TOM, YTO BBEICHUE
CaHKIUI MPOTHUB OTAEIHLHOTO FOCYAapCTBa HETATUBHO CKa3bIBAETCS HA YPOBHE KU3HU
BCEr0 HACEeJEeHMs, B MEPBYIO OYEpe/b, €r0 MajJoOOECIIEYEHHBIX CIIOEB U CPEIHETO
KJacca. B paMkax momuTHYeCKON pPUTOPUKH BBEIEHUE CAHKIUI MPOTHB rOCYyAapCcTBa,
KaK MpaBWIJIO, OMPABIBIBACTCS MOMBITKON BO3/IEHCTBOBATh HA €T0 BIACTH W M30€raTh
HEraTUBHBIX TMOCIEACTBUMA Il HaceneHus. Hampumep, cormacHo oduIMaIbHBIM
pa3bsicHeHUsAM EBpomenckoil KOMHCCUHM, S3KOHOMUYECKUE CAaHKIMM NpOoTUB Poccuu,
BBeneHHbIe B (eBpase 2022 TOma, «HAIENEHBI HAa MHWHUMHU3AIWI0 HETATUBHBIX

2 U.S. Department of the treasury. Office of Foreign Assets Control — Sanctions Programs and Information.
Available at: https://home.treasury.gov/policy-issues/office-of-foreign-assets-control-sanctions-programs-and-
information [Accessed 19th April 2022].

3 European Commission. Sanctions adopted following Russia’s military aggression against Ukraine. Available
at:  https://ec.europa.eu/info/business-economy-euro/banking-and-finance/international-relations/restrictive-
measures-sanctions/sanctions-adopted-following-russias-military-aggression-against-ukraine _en#sanctions
[Accessed 17th April 2022].

4 Masters J. What are economic sanctions? Council on Foreign Relations. 12th August 2019. Available at:
https://www.cfr.org/backgrounder/what-are-economic-sanctions [Accessed 5th May 2022].

5 Encke F. An independent and sovereign Ukraine is key to Euro-Atlantic security. NATO Review 08 July
2020. Available at: https://www.nato.int/docu/review/articles/2020/07/08/an-independent-and-sovereign-
ukraine-is-key-to-euro-atlantic-security/index.html [Accessed 6th May 2022].
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nocyieacTBHil 11 Hacenenus Poccun»®. TpyaHO MOBEPHUTE, YTO aBTOPAM THX Pazbsic-
HEHMH HEHM3BECTHBI Pa3pyLIUTEIbHbIE IOCIEACTBUS MACIITAOHBIX 3KOHOMUYECKHX
CAHKIIMH{, TaKWe KaK pacTyIias HHQIAIH, AeBaIbBalys HAIIMOHAIBHOM BaTIOTHI, 0€3-
paboTuria, TPy THOCTH C TOCTaBKaMH MTPOAYKTOB MUTAHUS U JIEKAPCTB, a TAKXKe KpaiHe
HETaTHUBHOE BIUSHHE 3TUX (DAKTOPOB HA YPOBEHH KU3HHU HACEICHHUS CTPAHBI.

Hean uccaeqoBaHus

Lenpt0 MaHHOTO HCCIEOOBAHUS SIBIIAETCS HM3yYEHHE MPAKTUKU MPUMEHEHUS
psaoMm rocyaapcts (B nepByto ouepens CIIA, Coenunennsim KoponeBcTBoM u cTpa-
Hamu EBpormeiickoro cor3a) SKOHOMUYECKUX U TIPABOBBIX MEXaHW3MOB, HAIIPABJICH-
HBIX Ha M3MEHEHHE BHEIIHEMOJUTHYECKOTO Kypca APYTuX CTpaH (B MEPBYIO Oue-
penb — Poccwuiickoit Dexeparun), a TakKe aHAIW3 CICIHATBLHBIX YKOHOMHYECKHX
Mep, NPUHATHIX 711 IPOTUBOAEHCTBHUS BBEJCHHBIM CAaHKLUAM. JTO IMO3BOJIMUT PACILIH-
PUTH CYLIECTBYIOIIME HAYYHBIE B3Il HA HOPMBI MEKIYHAPOJHOTO M BHYTPUTOCY-
JTapCTBEHHOTO TpaBa B IaHHOH cdepe. VccaenoBanne u3MeHeHHid poccuiickoro ¢hu-
HAaHCOBOI'O 3aKOHOATEIbCTBA B KOHTEKCTE NMPOTUBOACHCTBUS BIUSAHUIO CAaHKIIUI Oy-
JIeT CoCcOOCTBOBATh JAJbHEWUIIEMY COBEPIIECHCTBOBAHHUIO MPABOBBIX MEXAaHHU3MOB B
chepe 3anuThl SKOHOMUKH.

MarepuaJjbl 1 METOAbI

B nanHOM cTaThe ¢ UCIONB30BAHUEM KOHTEHT-aHAIN3A U JOCTYIIHOM YKOHOMHU-
YECKOW CTAaTUCTUKH PACCMOTPEHBI OCHOBHBIE IIPABOBBIE U SKOHOMHUYECKHE MEPBI, CIIO-
COOCTBYIOIIIE COXPAaHEHHUIO YKOHOMUYECKOW cTabmibHOCTH Poccuiickoit deneparym
B YCJIOBHAX OECHpeleeHTHOr0 CaHKIMOHHOTO JAaBJIEHUS CO CTOPOHBI 3araHbIX
cTpaH. Meronu4deckast uaesl CTaTbl COCTOUT B TOM, YTOOBI OLIEHUTH Y(PPEKTHBHOCTD
MPEANPUHSTHIX 3aIIUTHBIX MEP B TOM CTEMEHH, HACKOJIBKO 3TO BO3MOYKHO K MOMEHTY
MOATOTOBKU CTaTbu. UTOOBI rapaHTUpPOBaTh OOBEKTUBHOCTD MCCIIEJIOBAHMUS, B CTAThE
HCIOJIB3YIOTCS KaK POCCUHCKHE, TaK U MHOCTPAHHbIE HCTOUYHUKU WH(OPMAIUH, B TOM
YHCIIe OTHOCSIIUECS K CTpaHaM, KOTOpPbIE BBEJIM CAaHKIIUHM B OTHOIIeHHH Poccun.

TeopeTnueckyto OCHOBY HCCIIEI0OBaHUS COCTABUIM PAOOTHI, OCBSIIEHHBIE U3Y-
YEHHMIO SKOHOMHUYECKUX CAaHKIIMM, MX 3HAYEHUIO B MEXKyHAPOIHOM IIPaBE U BIUSHUIO
Ha skoHoMmuKy: bynwrueBa I'.b., Kopryna U.A., 3axaposa JI.B., Kommykosa O.B.,
MawmenoBa H.M., Tomopas I'.Jl., Kopryna U.A., Top6aueBa B.O., FOmkosa U.B.,
Archick K., Nelson R.M., Rennack D.E., Welt C., Bolton IL.K., Cleveland S.H.,
Encke F., Mastres J., Lin Tom C.W.

IOpuanueckyio OCHOBY HCCIIEJOBaHHUS COCTAaBUJIM HOPMAaTHUBHBIE IPAaBOBbIE
akThl Poccuiickoii @enepannu, peryaupyromne IpuMeHEeHUE CIIeUaIbHBIX IKOHOMU-
YEeCKUX MEp B LIENSAX MPOTUBOACUCTBUS CAaHKUUSAM, a TAKK€ Pa3bsICHEHUS OPTraHOB
Bnactu u banka Poccun. Kpome TOro, OBIIM paccMOTpEHBI MEXTyHApOIHBIE

¢ Buropean Commission. General questions concerning sanctions adopted following Russia’s military
aggression against Ukraine. Available at: https://ec.europa.eu/info/business-economy-euro/banking-and-
finance/international-relations/restrictive-measures-sanctions/sanctions-adopted-following-russias-military-
aggression-against-ukraine en#horizontal [Accessed 14th April 2022].
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Y MHOCTpaHHbIE HOPMaTUBHBIE NIPABOBBIE aKThI B c(hepe MPUMEHEHNsI SKOHOMUYECKUX
cankuui, npunsaTtsele CIIA, Eponeiickum coro3oM, CoenuneHHoM KoposeBcTBoM U
JIPYTUMH CTpaHaMH, a TAaKKe JOTOJTHEHUS W Pa3bsCHEHHUs K HUM, OITyOIMKOBAaHHbIE
EBporneiickoit KOMUCCHEN U OpraHaMHU BJIIACTH MHOCTPAHHBIX TOCYyAapCTB.

MartepuanamMu JUIsl MCCIEAOBAaHUS MOCTYKWIM CBEIEHUS POCCUUCKUX H
nHocTpaHHbIX mHpopMmammoHHBIX areHTcTB 1 CMU (PBK, Reuters, Bloomberg, The
Washington Post, The New York Times), a Takke naHHbIE SKOHOMHYECKOW CTATH-
CTHKH, OITyOJMKOBaHHBIE KaK MeEXKIyHapomHbIMH opraHu3anusMu (International
Monetary Fund, OPEC), Tak u rocyapcTBEHHBIMHA OpTaHAMH OTJICITBHBIX TOCYIapCTB
u LleHTpanbHbIME OaHKaMU.

[IprHrMas BO BHUMaHHE [ENIb U OTPAHUYEHHSI JAHHOW CTaThH, ITOJHBIN aHAIIN3
MMPAaBOBbLIX 1 SKOHOMUYCCKUX MEXAaHU3MOB BOSHCﬁCTBHH CaHKHHﬁ, a TaKXKeE YFHY6HCH-
Hasl OIIeHKa BCeX HIKOHOMMYECKHX I0Ka3aTeleil He mpoBoauTcsi. BMecTo 3Toro ocHoB-
HO€ BHMMaHHE YJIeJICHO aHaINU3y 3((EeKTUBHOCTH U 1eJIeCO00Pa3HOCTH NPUMEHEHUS
9KOHOMHYECKUX OrpaHrueHuil B oTHomeHnH Poccuiickoit denepanuu.

Pe3yabTaTsl U 00Cy:KIEHNE

B crarbe nccneaoBaH MUPOBOM ONBIT MPUMEHEHUSI SKOHOMUYECKUX CAaHKIMI Ha
npumepe Takux ctpad kak KHIP, Upan, Benecyana.

HUpan

CrpaHa, 3aHUMaIOIIas TPEThE MECTO B MUPE M0 3anacam Hedu' . [TpruuuHoOii BBe-
JEHMs] SKOHOMHUYECKUX CaHKUMHI MpoTuB MpaHa cTanma ero pakeTHas U siiepHas mpo-
rpamMma (Sorokin, 2018). YauTeiBasi cCOXpaHSIONIYIOCS 10 CHX TOP CHIIBHYIO 3aBHCH-
MocTh pana ot HepTsHBIX 10X070B, CIIIA cTamm BBOAWTH CAHKIIMHU, OTPAaHHYUBAIO-
M€ TH JTOXOJBI OT 3alpeTa Ha 3aKyNKH HPAaHCKON HeTH 10 3arpeTa HHBECTUIH B
HeTSIHYIO U Ta30ByI0 oTpaciu. Hanbosee HeraTuBHBIN Xapakrep i Mpana umenu
aMEpUKAHCKHE CAHKIIMHM B OTHOIICHWU OTPaHHMYEHU MHBECTHIIUN B YHEPTETUIECKYIO
oTpaciib, HaunHas ¢ 1996 roga (Mamedova, 2021).

Haubonee xxectkue cankuuu 6b111 IpuHATH TpoTuB Mpana B 2012 1 2013 roxy.
CIIA u EC 3anpetunu noctaBku opyxus Mpany, upanckue 6aHKM ObUIH OTKIIFOUEHBI
ot SWIFT, 3anagusiM OaHkaM ObUIO 3amperieHo pruHaHCuPOBaTh UPAHCKUE KOMITAHUHU
u kpeautHsie opranuzanuu (Ushkov, 2016).

B 2012 ronay pe3ko ynanm Bce OCHOBHBIC DKOHOMHYECKHE TMOKA3aTeId M OBLT
npojaeMoHCcTpupoBaH oTpunarenbHbiii poct BBIL. Pemennss EC mo oTkmrodeHUio
Upana ot MupoBoit pruHAHCOBOI cUCTEMBI U He(PTIHOE SMOApPro COKpaTHiIX (PUHAHCO-
BbI€ MTOCTYIUIEHUS HE TOJIBbKO U3 cTpad EC, HO U OrpaHUYHIIN BO3MOXHOCTh COTPYIHU-
yecTBa M C ApyruMH crpaHamu. OOmuit o0beM skcropTa cokpartwics Ha 25%,
a COBOKYIHBIE SKCIIOPTHBIE J0XO0/bI OT HeTu — Ha 60%. BamoTHsie pezepssl Mpana
coctaBysu okoso 100 mapa jgomi., Ho ot 60 1o 80 Mp U3 HUX OKa3aluCh 3a0JI0KH-
poBanbl CIIIA u EC (Komshukova, 2016). 3a rox (¢ mapra 2012 roma mo mapt
2013 roga) HalMOHaNIbHAs BAIIOTa — MPAHCKUH pean norepsit okoio 80% cToumMocTi

7 OPEC. Annual Statistical Bulletin 2021. Available at: https://asb.opec.org/index.html [Accessed 13th April
2022].
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10 OTHOILICHMIO K aMepUKaHCKoMy noutapy. Mudmsmus B 2012 roxy cocrasuiia 40%,
xots B iepuos ¢ 2000 no 2012 roj ee cpeaHuii oka3aTesb He mpesbiman 15%?C.

TeMm He MeHee, BBEJCHUE CAHKIIMI HE MPUBEIIO K MPEKPAIICHUIO SIEPHOH Mpo-
rpammbl Upana. CIIA u EC He ynanock NOJTHOCTBIO BOCHIPENATCTBOBATh Pa3BUTHIO
MpaHCcKoW aTOMHOM sHepreTuku. Kpome toro, B Hactosimee Bpems CIIIA 3aunTepeco-
BaHbl B 3aK/II0ueHUH ¢ VpaHoM sepHON CleNnkH, MOoApa3yMeBarolled OTMEHY WIIH
YaCTUYHOE CHATUE CAaHKIMH B 0OMEH Ha 0TKa3 OT MPOIODKEHUS ICPHON IPOrpaMMBbl.
[losiBneHne Ha pbIHKE IONOJHUTENBHBIX 00BEMOB HeTH U3 Mpana B pesynbraTe
oT™MeHbl caHkiMi mo3BonuT CIIA ycunauth naBieHHE Ha CON3HUKOB, JOOOHpYs
BBEJICHHE SM0apro Ha POCCUHCKYIO HE(PTh.

KH/IP

Cankumn npotuB KHJP wnauan BBoaute CoBer beszonacnoctu OOH
¢ 2006 roxa. [IpuurHO#M MOCITYKUITU IPOBOANMBIE PECITYOIMKOH sIIEPHBIE U PaKETHbIE
WCIBITaHUS, KOTOPBIE PACCMATPUBAIUCH KaK Yrpo3a MEKIyHapOaHONH 0e30MacHOCTH.
3a 6onee uem 10 JeT cyecTBOBaHUS CAHKIIMOHHOTO pekUMa B OTHOIIeHUH CeBepHOM
Kopen MexayHapoaHbIM cooOIIeCTBOM ObUIM BBEIEHBI 3HAYUTEIbHbIE OTPAHUYCHUS
Ha YKOHOMHUYECKHE CBSI3U CTpaHbl C BHEIIHUM MHUPOM B psne obnacteit (Zakharova,
2019). B wactHocTH, ObLT BBeneH 3anpeT Ha 3kcnopT u3 KHJIP knrodeBbix TOBapoB,
a TaKXKe YCTaHOBJIEHBI cepbhe3Hble orpaHruueHust Ha umnopT B CeepHyto Kopero Ton-
JIMBA ¥ MPOAYKLUHU IPOMBILIUIEHHOT0 Ha3HaueHusl. DakTHUeCKU Mo 3apeToM OKaza-
nock 90% HOMEHKIaTyphI Tt BBo3a 1 BbIBo3a. KH/IP Oblna akTryeckn n3o1upoBaHa
OT (MHAHCOBOW M OAHKOBCKOW CHCTEMBI M JIMIIWIACH JOCTYIMA K MEXIYHAPOIHBIM
TpaH3aKIUsIM U HHOCTpaHHBIM HHBecTHIHSIM (Bulychev & Korgun, 2019).

KHJIP 3acekpeTuiia CBOIO SKOHOMHYECKYIO CTaTUCTUKY B 1960-e TOjBI, UTO
3aTpyIHSAET OLEHKY MOCIEACTBUI BBEACHNUS CaHKUMU. JIOCTYIHBIM MCTOYHUKOM HH-
¢dbopmaruu o coctostaum skoHoMuKH CeepHoit Kopen siBisiercst bank Kopen B Ceyaie.
[To ero omnenkam, B 2017 u 2018 roxy cokpamenune BBII cocrasuno 3,5 u 4,1% coot-
BeTcTBeHHO. Criaj B JOOBIBAIOIIEH MPOMBIIIIICHHOCTH MpeBbIcHI 17%, B 06pabaThiBa-
rforeit — ObuT Ha ypoBHE 9,1% (Toloraya, Korgun & Gorbacheva, 2020). [Tocne BBe-
JICHHSI CAaHKIIMI CYIIECTBEHHO YBEIHMYMUIINCH IIEHBI Ha TOIUIMBO, O] BOIIPOCOM OKa3a-
J1ach U MPOJOBOJILCTBEHHAs! 0€30I1aCHOCTh HACEIECHUS.

Heratusnslii a3 dext cankuuit Ha 3xonHoMuky KH/IP oueBmieH, HO HECMOTps Ha
3TO CTpaHa MPOJOJKAET HapalUBaTh CBOIO AJepHYI0 mporpammy. ITostomy sddex-
TUBHOCTb CAHKIIMM C TOYKH 3PEHHUS MOJUTHYECKHUX pPE3yJIbTaTOB MOKHO Ha3BaTh
MHHHUMAaJIbHOM.

Benecyina

O6nafatommas HauGONBIIMMHU Pa3BeAHHBIMU 3anacaMy He(TU B MHUpE °, B TIPO-
nutoM Benecyama Obima camoi Goratoii ctpanoit B FOxHO#I AMepuke, Tereph crajia

8 International Monetary Fund. Inflation rate, average consumer prices Annual percent change. Available at:
https://www.imf.org/external/datamapper/PCPIPCH@WEO/VEN?zoom=VEN&highlight=VEN  [Accessed
18th April 2022].

9 OPEC. Annual Statistical Bulletin 2021. Available at: https://asb.opec.org/index.html [Accessed 18th April
2022].
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omHON U3 cambix Oemubix . CaHKuu MpOTUB Hee Haudainu BBoauTbes B 2005 romy.
OCHOBHOI NPUYUHON CTano0 U3MEHEHUE TOJUTUYECKOTO PEKHUMa OT CPABHUTEIBbHO
JIEMOKpaTHIeCKOro K conuanuctudeckomy (Sorokin, 2018). dopMaibHBIM K€ TTOBO-
JIOM TIOCITY>KHJIa HEJIOCTaTOYHO aKTHBHAs 60pbba pykoBoJcTBa BeHecysmsl ¢ Teppo-
PU3MOM M HapKOTOPrOBIIEH.

B 2015 roxy CHIA 3akpsin BeHecyane goctyn Kk aMepuKaHCKUM (DUHAHCOBBIM
peiakam, B 2019 roay ObLTH BBEACHBI CAaHKITUH MPOTHUB LleHTpamsHoro 6aHka Benecy-
971blI, BKJIIOYAIOIIME 3alpeT Ha MPOBEJIEHUE TpaH3akiuii B noiutapax. Kpome Ttoro,
CIIA Obl1 BBeIeH 3alpeT Ha ONepaluu ¢ TrocAoiroM Benecysibl W 3amper Ha
COBEpIICHHE CJIEJIOK C ToCyAapcTBeHHOM He(TsHON kommanueil Petroleos de
Venezuela (PAVSA). Dto npousomnuio nocie Toro, kak B 2018 roqy Hukomac Manypo
noOenni Ha pe3uaAeHTCKUX BeIOOpax, HO CIIIA u EBpocoro3 oTkazanuck Npu3HATh UX
pe3yJIbTaTHI.

[locnenctBust cankuus a1 BeHecyainbl okazanuch pa3pylIMTEIbHBIMU: SKOHO-
MUKa cokpaTuiack Ha 80% 3a neBath JieT, 90% BeHecyaIbLIEB JKUBYT 3a Y€pTOM
0eNHOCTH, CTpaHy MOKUHYIM Golee 6 MMIIMOHOB *wuteneil'!, uadnsuus B crpane
B 2018 roxy nocturna 130,060%'%. Jlo6srua HedTu B BeHecyane ynana ¢ mpuMepHoO
2,4 muH Gappeneii B 1eHb B 2015 rogy no npumepno 1 MiH Gapperneii B 1eHb B KOHIIE
2018 rToma, mpexae dYem ObUIM BBEJCHBI MIMPOKWE caHKIWK mpoTUB PAVSA.
B 2018 rony bank AHrnuu oTkasan pykoBOJACTBY BeHecyaiibl B 1OCTyIME K 30JI0TOMY
3aracy CTpaHbl, XpaHsIEMYCsl TaM HECKOJIBKO JIeCTUIIETUH.

Tem He MeHee, BBeICHUE CaHKIIMI HE TTOBJIEKIIO 32 COOOH U3MEHEHHE TOJIUTHYe-
CKOT0 Kypca 1 CMeHy BiacTi B Benecyane, Hukonac Maaypo octaeTcs 1efCTBYOIMHAM
JIUIEPOM CTpaHbl, a 68 IPOIIEHTOB BEHECYAJIBLIEB CUUTAIOT, YTO NPUYMHON YXYILICHUS
kayecTBa ux xu3HU ctanu cankuuu CIHIA (Rendon & Price, 2019).

Bo Bcex paccmarpuBaeMmbIX MpHMepax 3KOHOMHYECKHE CAHKIMH MPOAEMOH-
CTPUPOBAIU KpailHe COMHHUTENBHYIO 3(PEKTHBHOCTD B KAUYECTBE HHCTPYMEHTA JJOCTH-
KEHHsI MEeKIyHapoaHoi OezonmacHocTH. OHM OKa3alu JECTPYKTHUBHOE BIUSHUE Ha
HSKOHOMUKY Ka)KJIOW CTpaHbl, CYyIIECTBEHHO yXYIIINB Ka4yeCTBO KU3HU €€ HaceJeHus,
CIPOBOIIMPOBAIM BBIHYXJCHHYI0 Murpaiuio HacesneHus (Dudin, Frolova, Kovalev,
Ermakova & Kirsanov, 2017). Ho Hu B 0JJHOM U3 ciIy4aeB HE MO3BOJMIHN JOCTUYb
O3BYUYEHHBIX B PAaMKaxX JIEMOKPATUYECKOW PHUTOPHUKH ILejed. DTOT BBIBOJ MOXKHO
MHTEPIPETHPOBATh TO-PAa3HOMY: JIMOO BBIIBUHYTH HPEANOJIOKEHHE, YTO CTPaHBI,
BBOJIAIINE CAHKIINH, OKA3aJIUCh HE B COCTOSIHUN OIICHUTH HEA(PPEKTUBHOCTH MpEIpH-
HUMaeMbIX MMH Mep, MpOoJoJKas pa3 3a pa3oM JeicTBOBaTh omuO04HO. JInbo

10 Bloomberg. Venezuela’s Maduro Pleads for Foreign Capital, Biden Deal in Caracas Interview (By Erik
Schatzker, Patricia Laya, and Alex Vasquez). Available at: https://www.bloomberg.com/news/articles/2021-
06-18/venezuela-s-nicolas-maduro-talks-foreign-investment-sanctions-in-bloomberg-inte?sref=Y0jVLcFo
[Accessed 15th April 2022].

1 Reuters. Venezuelans are starving amid economic crisis, food shortages By Reuters February 22, 2018.
Available at: https:/nypost.com/2018/02/22/venezuelans-are-starving-amid-economic-crisis-food-shortages/
?utm_source=url_sitebuttons&utm_medium=site%20buttons&utm_campaign=site%20buttons [Accessed
18th April 2022].

12 International Monetary Fund. Inflation rate, average consumer prices Annual percent change. Available at:
https://www.imf.org/external/datamapper/PCPIPCH@WEO/VEN?zoom=VEN&highlight=VEN  [Accessed
20th April 2022].
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UCTUHHAs 1eJb BBEIEHHS SKOHOMHUYECKUX OTPAHMYEHUH SBISETCS COBCEM HHOM.
ABTOp npenosaraer, 4To BTopasi HHTepIpeTanus 0oyiee BeposTHa.

MOo3KHO JI1 TPEIOIOKUTE, KaKyIO LIeIb B IEPBYIO OUEPEb NPECIEAYET BBEIE-
Hue caHkiuii? Ecim paccMaTprBaTh CAHKIIMOHHOE JaBJICHNE HE KAK KOHCTPYKTHBHBIIN
MIPAaBOBOM MEXaHM3M, a KaK «3KOHOMHYECKOE OpPYXKHE», TO €ro LU CTAHOBITCS
BITOJTHE OYEBUAHBIMU. Bojee Toro, oHH JaBHO chOpMyTUpPOBAHBI 3aMagHbBIMH yUe-
HBIMH 1 TIOJIUTUKaMH: « DKOHOMUYECKHE CAaHKIINH pa3padO0TaHbl U peAHA3HAUEHBI 115
MpUYMHEHUS (PUHAHCOBOTO yiepOa u 0eICTBUS MPOTUBHUKY B YCIOBUIX TOpSAUYEH UITH
xonoaHou ¢a3el koHpumkTa» (Lin, 2016), «EC npunsi OecnpenieeHTHBIE MeEpBhl,
HanpaBJcHHBIC HAa CYIIECTBEHHOE ocjabieHne SKoHoMUYeckod 6Gasel Poccum»'?,
«Hamm cankumu B otHomeHuu Poccum OecriperieieHTHb — HHU B KaKUX APYTUX
00CTOSITENILCTBAX MBI HE JIEMCTBOBAIM TaK OBICTPO U TaK CKOOPJHMHHUPOBAHO, YTOOBI
HAJI0XKHUTh PaspyIIHTEIbHbIE MOCIEACTBHS Ha JII00YIO APYTyIo cTpaHy» .

AHanm3upys oo0HbIC 3asBICHHAS, MOKHO TIPUHTH K BBIBOYy, uTo CIIA U He-
KOTOpBIE MX COIO3HHMKHM N0 CeBepoaTiIaHTUYECKOMY ajbsSHCY BeayT IpoTuB Poccum
MOJTHOMACIITa0HYI0 IKOHOMHUYECKYIO BOWHY, IOCIEACTBUS KOTOPOH TPH3BaHBI B
MEPBYIO OYEpe/lb CHU3UTh KaueCTBO KM3HU POCCUHCKOIO HAaceleHHUs, TOYHO TaK e,
KaK 3TO MPOUCXOWIO B Ipyrux ctpanax (Benecysna, Upan, KH/IP).

Cankuuu npotusB Poccun

IlepBble cankimu ObLIM BBeJEeHbI B oTHomeHun Poccum 6 mapra 2014 rona.
[ToBOIOM K BBEAEHUIO CAaHKIMN MOCTY>KWIN AeHCTBHUS Poccnn B X0ZI€ YKPaMHCKOTO
kpusuca. llepBonawanbHo cankumu Obim BBeneHol CIIIA, HO B mepuon
2014—2015 romoB K HUM IPUCOSAMHUITNCH U IPyTHE CTPaHbI (OTIeIbHBIE cTpaHbl EC,
Snonus, Kanana). OrpaHnueHus BKIIIOYAIN 3aMOPO3KY aKTHBOB HEKOTOPBIX (hu3nie-
CKUX M FOpUANYECKHX JHI (BKIFOUeHHBIX B SDN-list), 3anpet Ha coBepiienne umu Gpu-
HAHCOBBIX onepauuid. OTpacieBble CaHKLUUU 3aTparuBajl BOECHHO-TPOMBIIIJICHHBIN
KOMIUIEKC, YHEPreTUYECKU U OAHKOBCKHM CEKTOp M BKIIOYAIIM 3alPET Ha UMIOPT U
HKCIOPT BOOPY>KEHUI, a Takxke Ha NpoAaxxy Poccuu ToBapoB ABOMHOIO Ha3HAYEHUS U
YacTH TOBAPOB JUIS SHEPreTHMUYECKOTO CEeKTOopa. Bhl BBEJEH 3amlpeT M Ha TOProBbIe
onepanuu ¢ Pecrry6mnukoit Kpbim.

Crnenmyronuii Tam BBeACHHUS CaHKIMK Hadascs 23 ¢espans 2022 roma mocie
npusHaHus Poccniickont denepanueit HezaBucuMoctu Jlorernkou u JIyranckoin HapoI-
HBIX pecry6nuk'>.

13 European Commission. Sanctions adopted following Russia’s military aggression against Ukraine. Available
at:  https://ec.europa.eu/info/business-economy-euro/banking-and-finance/international-relations/restrictive-
measures-sanctions/sanctions-adopted-following-russias-military-aggression-against-ukraine en#sanctions
[Accessed 19th April 2022].

14 The White House. FACT SHEET: United States and Allies and Partners Impose Additional Costs on Russia.
Available at: https://www.whitehouse.gov/briefing-room/statements-releases/2022/03/24/fact-sheet-united-
states-and-allies-and-partners-impose-additional-costs-on-russia/ [Accessed 20th April 2022].

15 European Commission. Sanctions adopted following Russia’s military aggression against Ukraine. Available
at:  https://ec.europa.eu/info/business-economy-euro/banking-and-finance/international-relations/restrictive-
measures-sanctions/sanctions-adopted-following-russias-military-aggression-against-ukraine en#sanctions
[Accessed 20th April 2022].
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B nenom BBeZeHHBIE Y5KOHOMUYECKHE CAHKIIMM HAIpaBJICHBI Ha (PMHAHCOBYIO,
SHEPTETHYECKYIO U TPAHCIOPTHYIO OTPACIH, TOCTABKU TEXHOJIOTUN U 000pyIOBaHUS.
Psn kpymHBIX poccuiickux 6aHKoB monanu moja 6inokupyromue cankuuu CIIA, EC u
Coemuuaennoro Kopomnescta (Bkmogass Coep, Anbdadank, BTh, Otkprerrre, Hou-
koMOaHK, [IpoMcBs3p0ank, CoBkOMOaHK, Poccus), HeKoTOpble OaHKH OBUTH TaK)Ke OT-
KITIOYEHBI OT MEKIYHApOTHON CHUCTEMBI nepenadn puHancoBbix coodmennii SWIFT,
YTO JIeJaeT AJi1 HUX HEBO3MOXHBIMU pacyeThl B TAaKUX BalltoTax, kak fgoiutap CIHIA,
eBpo, QYHT CTepIMHIOB U VeHa, a Takke 3aKpbIBACT IS STHX GAHKOB IOCTYII K HHO-
CTpaHHBIM (DMHAHCOBBIM PBIHKAM M PhIHKAM KaluTaia.

OtaenbHOr0 BHUMAHMS 3aCIy>KMBAIOT CAaHKLUK B OTHOILIEHWH baHka Poccun'®.
CHIA, EC, Coenunennoe Koponesctso, Kanana, Hosast 3enannus, Anonus u KOxnas
Kopest 3amopo3unn oko10 mooBuHbI (300 M 10IUT.) POCCUHCKUX 30JI0TOBATFOTHBIX
pesepBoB'’. B pesynbrate Poccusi TeXHUYECKH JTMIINIACH BO3MOKHOCTH Pacriiadu-
BaThCs C HEPE3UACHTAMH, B YaCTHOCTH IO TOCYJApCTBEHHBIM OOJMTalusiM, B TAKXKe
3HAYUTENIbHOM YacTh pecypcoB JUIsl NMPOBEACHMS BaTIOTHBIX MHTEPBEHLUUH B MOJ-
nepkKy pyoss. Heo0XxonmmMo OTMETHTB, Y4TO ATO MEPBBIN MPEIeIeHT MPUMEHEHUS T10-
JMOOHBIX Mep B OTHOIIIEHWU TAKOT'O KPYMHOTO OaHka, Kak poccuiickmii [1b. Tem ne me-
Hee, MOoJA00HbBIE MPUMEPHI B MUPE CYIIECTBYIOT, HallpUMep yxe Ooliee ABaalaTH JET
OCTal0TCs 3aMOPOKEHHBIMH akTHBBI LleHTpoOanka Mpana B amepukanckoMm Citibank.

IToctpaganu u Toproseie oTHoIEeHUs Poccun co MHOrumMu crpaHaMu. CTpaHBI
EC BBenm sm06apro Ha UMIIOPT POCCHIICKOTO YTIISI M 3asIBUJIM O TOTOBHOCTH OTKAa3aThCs
ot Hedtr n3 PD (The New York Times 2022). 13 Poccun yuuiu MHOTHE HHOCTPAHHBIE
kommanu (Siemens, Boeing, Airbus, Shell, Nokia, Samsung, Asus, SAP, IBM, Cisco,
Dell), 6put1 ipekparieHsl HHBECTHIINHN, TTIOCTABKH TPOAYKIINN, 000pYTOBaHUS U TTPO-
rpaMMHOTO obOecrieueHus. bputa mpuocTaHOBIEHA AEATENBHOCTh MEXKIYHAPOIHBIX
mIaTexHbIx cucteM MasterCard u Visa.

OrpaHn4eHus: KOCHYJIUCHh IPy30BOTO U MOPCKOTO TPAHCIIOPTHOTO COOOIICHUSI.
EBpocotoz, CIHA, BenukoOputanusi U Jpyrue CTpaHbl 3alpeTHNId MOJEThl POCCHUMA-
CKUX aBUAaKOMITaHUU HaJ CBOEH TEppUTOpUEH.

Kpowme toro, 6bput1 BBeIeHBI IEPCOHATBHBIE CAHKIIUU B OTHOIIEHUHU O(HIINAIb-
HbIX Jul] PO, Bkmovas [IpesunenTa, 4ieHOB MPaBUTEILCTBA, MUHUCTPOB, JIEMTyTaTOB
Y CEHATOPOB, AUIJIOMATOB, OM3HECMEHOB, OaHKUPOB, ipeacTasuteneit CMU, a Taxxke
4JIeHOB NX ceMei. [lo orpaHnYeHNs MOMany TaKKE€ MHOKECTBO KPYTTHBIX POCCUUCKUX
KoMmaHuii, B ToM uncie «Pocaedtb», «['asmpom», «Poctenexkom», PXK]I, «Amnmas-
Amnreity, «Kanamnukoy», «Cyxoit». EBpokoMuccuss oTyuranach 0 OJOKHMPOBKE HUMY-
IECTBA, MPUHAIIESIKAIIETO POCCUICKIM KOMITAHUSAM U (PU3NUECKUM JIHIIaM, HAa CyMMY
cBbie 6,7 mapa espo '*, a MunucrepctBo ¢unancos CIIIA — Ha cymMMy CBbIIIE

16 The White House. Joint Statement on Further Restrictive Economic Measures. 26th February 2022. Available
at: https://www.whitehouse.gov/briefing-room/statements-releases/2022/02/26/joint-statement-on-further-
restrictive-economic-measures/ [Accessed 14th April 2022].

17 KommepcanTs. JIaBpoB: 3aMopo3ka pesepsoB LB He Gbuia cipornosupobana 23.03.2022. Pexum aocTyna:
https://www.kommersant.ru/doc/5271232 (nata obpamenus: 05.04.2022).

'8 European Commission. ‘Freeze and Seize Task Force': Almost €30 billion of assets of Russian and
Belarussian oligarchs and entities frozen by the EU so far. Available at: https:/ec.europa.eu/
commission/presscorner/detail/en/IP_22 2373. [Accessed 20th April 2022].

664 AIMHWHNCTPATUBHOE N1 ®UHAHCOBOE ITPABO



Tsepova E.A. RUDN Journal of Law. 2022. 26 (3), 655—677

1 mapa gomn. Ipu atom CIIA paccmarpuBaioT BO3MOKHOCTh KOH()HMCKOBAThH YKa3aH-
HbIE aKTUBBHI, a TAKXKE 3aMOpOKEeHHbIE akTUBBI L1b PO,

OCHOBHBIMU MHMIIMATOPAaMU BBEJCHUS OTPAHUYEHHUN B OTHOIIEHUHU Poccnn sB-
nsrotest CIHIA, Coennnennoe KoponectBo 1 EBpocoro3, HO BCcero 3KOHOMUYECKHE
CaHKIUU Pa3IUYHOM CTeneHu BO3/eHCTBUsA BBeNH 48 rocyaapcTB M TeppHTOpuii’,
Bcero no cocrosiauio Ha 8 mast 2022 rona mpotuB Poccuu 6p110 BBenieno 10 128 cank-
LUH, 3TO 3HAYUTENBHO OOJbILE YHCIa TAKUX MEp JEHCTBYIOIIMX B OTHOIIEHUH MpaHa
u Cupuu BMeCTe B3SIThHIX.

Mepsl, npeanpuHATHIE 1JIA 3aIIUTHI GUHAHCOBOI cucTemMbl PO

Pemennst 0 mprMEHEHNH CTIEIIMATBHBIX Y9KOHOMUYECKHX Mep OBLTH MPHUHSTHI B
KpaTyalime CpOKH B COOTBeTCTBUU ¢ DexepanbHbiM 3akoHOM Ne 281-D3 ot
30.12.2006 «O crnenuaibHBIX 3KOHOMHYECKHX MEpax U MPUHYJUTEIBHBIX Mepax».
3aKOH MO3BOJISET ONEPATUBHO BO3JEHCTBOBATH HA SKOHOMHUYECKHUE ITPOLIECCHI B CITy4ae
«BO3HMKHOBEHHS OOCTOATENBCTB, TPEOYIOLMX 0€30TIaraTeIbHOM peakiuu Ha MeX1y-
HapOJHO-IPOTUBOIIPABHOE AESIHUE JTUOO0 HEAPYKECTBEHHOE JAEMCTBHE MHOCTPAHHOTO
rocyJapcTBa, MPEACTABISIONINE yrpo3y HHTepecaM u Oe3omacHocTH Poccutickoit
®enepanyu U (UIM) HapylLIarOIIUe IpaBa U CBOOOBI €€ TPaXaan.

Oco0oe BHUMaHKE, 10 MHEHHUIO aBTOPA, CIIEAYET YACTUTh MEpaM OIpaHUYUTEb-
HOTO XapakTepa, T.K. OHU B MOCIEAYIOIIEM OKa3ald HauOoJIbllee BIUsHNE Ha CTa0u-
nu3anuio puHaHCcOBOM cucteMsl Poccuiickoit @eneparyu. Llenbio Takux Mep sBISeTCst
MIPOTHBOACHCTBHE OTTOKY KaluTala U3 CTPaHbl U MOAJEpKaHWe CTAOMIBHOCTH HallU-
OHAJILHOW BAITFOTHI, TTOCKOJIBKY 1B P® ObLT MIIIeH BO3MOYKHOCTH TTPOBOJNTH HHTEP-
BEHIMH B yCJIOBUAX OJOKMPOBKHM 3alaJHBIMU CTPaHaMH 30JI0TOBATIOTHBIX PE3EPBOB
Poccum.

B cootBerctBuM ¢ Yka3zom IIpesunenta «O npuMeHEeHUH CielHaIbHbIX IKOHO-
MUYECKUX MEp B CBSI3U C HeApykecTBeHHbIMU JieHcTBUsIMU CILIA 1 mpuMKHYBIIMX K
HUM cTpan» oT 28 ¢deBpang 2022 rona ObLT BBEICH MOJHBIN 3alpeT HA 3aYUCIICHUE
BaJIIOTHI HA CUETa POCCUNCKUX PE3UICHTOB, OTKPHIThIE B MHOCTPAHHBIX OaHKaX M MHBIX
OpraHm3anusax (pUHAHCOBOTO PBHIHKA, HCIOIh30BAaHHE HHOCTPAHHBIX SJICKTPOHHBIX
KOLIEJIbKOB, a TAaKXe IPEAOCTaBICHUE 3aliMOB HEpPE3HJEHTaM. Y4acTHHKOB BOJ]
o0s3amu mpoaaBath He MeHee 80% BalIOTHOM BBIPYYKH, 3aUMCICHHON B POCCHIICKHE
OaHky, B TeueHHe 3 paboumx naHel’'. BalroTHblE OrpaHUMYEHHS MPU3HAOTCS
onmHOW W3 HambOosiee 3(PPEKTUBHBIX Mep, MPEMSATCTBYIOMMX OTTOKY KamuTalla W3
crpanbl (Epstain 2012; Frolova & Ermakova, 2022). B ToT e AeHp B IensaX

19 The New York Times. $100 Billion. Russia’s Treasure in the U.S. Should Be Turned Against Putin.
April 15, 2022. Available at: https://www.nytimes.com/2022/04/15/opinion/russia-war-currency-reserves.html
[Accessed 20th April 2022].

20 Pacnopsxenue IpasutenscrtBa PO ot 05.03.2022 N 430-p «O6 yTBep>KIEHUM MEPEYHs WHOCTPAHHBIX
TOCY/IapCTB ¥ TEPPUTOPHI, COBEPIIAIONINX HEIPYKECTBEHHbIE AeHCTBHS B OTHOLIEHHH Poccuiickoit ®enepa-
LUK, POCCUICKNX IOpUIHYecKuX U (usudeckux auiy // Codpanue 3akoHoaatenscrBa PO. 14.03.2022. Ne 11.
Cr. 1748.

2l Va3 Ipesunenta P® ot 28.02.2022 Ne 79 «O npuMeHEHHH CHENUATLHBIX SKOHOMHYECKUX MEP B CBS3H C
HeJpyXecTBeHHbIME AeicTBusIME CoenuHeHHBIX 1lITaToB AMEpHKN M MPUMKHYBIINX K HAM HHOCTPAHHBIX
rOCyJIapCTB ¥ MEXKyHApOIHBIX OpraHu3anuii» // Poccuiickas razera. Ne 43. 01.03.2022.
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caepxuBanusg HHGAMK bank Poccuu mpuHsi perienue pe3ko yBeIUYUTh KIIFOYEBYIO
ctaBky 10 20% TOIOBBIX 2.

Jlasiee coOBITHS pa3BUBAINCH C HEBEPOSITHOH CKOpocThio. 1 mapta 2022 roma
BhIIIEN emle oAuH YkKa3 [Ipe3uneHra, B COOTBETCTBUH C KOTOPBIM JII COBEPIICHUS
CACIKHA C JIMLIOM M3 HEJPYKECTBEHHOIO HWHOCTPAHHOIO TOCYNapCTBa, C LEJIBIO
MTOKYTIKHU WJIHM TIPO/IaYK! IEHHBIX OyMar Wi HeIBUKUMOCTH, HEOOXOIMMO pa3pelieHne
IIpaBUTENBECTBEHHON KOMUCCHH 110 KOHTPOJIIO 33 OCYILECTBICHHUEM HHOCTPAHHBIX HH-
BecTUIMi®®. 5 mapTa 2022 roja ObUT YTBEpHkKIEH U COOTBETCTBYIOIIMH MepedeHsb
rocynapctB. Kpome Toro, 6bu1 3ampenieH BbiBO3 W3 Poccun HanmyHOM MHOCTpaHHOMN
BaJIIOTHI B CyMMe, IpeBblaroneii s3kBuBaneHT 10 Toic. noytapos CIIA (panee cymMMsl
CBBIILIE ATOTO JIMMHUTA HY>KHO OBLIO TOJBKO 3aAeKiIapupoBaTh). bank Poccuu npennu-
call OpokepaM B3MMaTb KOMUCCHIO C (PM3MUECKUX M FOPUAMYECKHUX JIUL, KOTOpHIE
MOKYIal0T MHOCTPAHHYIO BAIIOTY Ha Oupxke, B pasmepe 12%. Komuccus 3atparusana
oTepalyu ¢ AoJIapaMu, €Bpo U PyHTaMHU.

5 mapta 2022 roaa OblT yCTaHOBJICH BPEMEHHBIN MOPSAI0K BIIJIAT O 00s13aTelb-
ctBaM cBbime 10 MiH pyOreid B Mecsil (WK SKBUBAJIIEHT B HHOCTPAHHOM BaJIIOTE) Tie-
pea MHOCTPAaHHBIMU KpPEAUTOPAaMHU, KOTOPBIE CBSA3aHbI C TOCYJapCTBaMHU, IPUMEHUB-
LIMMH CAaHKIMU. BBITIAThI TOJKHBI TPOXOAUTE Yepe3 pyOseBble CIell. cueTa, OTKPhI-
ThIe B poccuiickux 6ankax>!. bank Poccuu BBes 0coOblil peskuM oOpalieH s HaTuaHOi
BaJTIOTHI Ha IIIECTh MecsIeB — ¢ 9 mapra 1o 9 centsiops 2022 rona. B yactHocTH, Oblia
MOJTHOCTBIO 3aIpeleHa Mpo/iaka HATMYHOW BAMIOTHl (PU3NIECKUM JIUIAM.

C yd4eTroMm TOro, 4To yKa3aHHbIE MEpbl BBOJWJINCH B YCKOPEHHOM TEMIIE, OHU
OCTPO HYXKAAJHCh B KOHKPETH3AIMH, HApUMep, He ObUI YTOYHEH BONPOC, KAKHMHU
MMEHHO HOPMaMH, HAJIOTOBBIMHU WJIM BAJIOTHBIMH, JOJDKEH OBITH YPETYJIHpPOBaH CTa-
tyc pesunenTa PO (Frolova & Tsepova, 2021). @yHKIMH 110 PEACTABICHUIO Pa3bsc-
HEeHMH B35 Ha cebg MunouH, L1b u IlpaButenscTBeHHass KOMUCCHS 10 KOHTPOJTIO 3a
OCYIIECTBICHINEM HHOCTPAHHBIX UHBECTHLIMN. Yke 14 mapra [IpaBurenscTBeHHas Ko-
MHCCHS pa3pelIniia oTAeIbHbIe BUIbI IUIATeXeH Ha MHOCTpaHHBIE cyeTa (PU3NIECKUX
JIMII, B YACTHOCTU OBUIM pa3pelIeHbl MOCTYIUIEHHs OT HEPE3UACHTOB B BUJIE 3apalboT-
HOM TUTaThl, apEeHIHOMN IJIaThl, KYIIOHOB M JUBUICHOB MO IIEHHBIM Oymaram M MHBIX
MPOLEHTHBIX TUIaTexel. Pemenre ObUIO BIOJNHE JIOTUYHBIM, TaK KaK caM BIajelel]
cyeTa 4yacTo He MOT OCTaHOBUTbH MOJOOHBIC IJIATEKHU, a 3HAUUT «TEXHUYECKW» Hapy-
111 HeJJaBHUE YKa3bl. Takxke ObUIM pa3pelleHbl IepeBObl BAIIOTHI MEXY COOCTBEH-
HBIMU MHOCTPAaHHBIMU CYETaMH, OTKPBITBIMH 10 1 MapTa, HO BBIBOJ CpeacTB u3 PO
OCTaBaJICs MOJ 3aIIPETOM.

18 mapra 2022 roga ObUTH BBEACHBI HOBBIC OTpaHWYCHUS, B 4YaCTHOCTH, baHk
Poccun nomyunit npaBo onpenensTh CyMMYy aBaHCa, Pa3pelIeHHOTO K MepeUrCICHUIO
B I10JIb3Y MHOCTPAHHBIX FOpUIUYECKHUX U (u3mueckux muil. Jlo 31 gexadbps 2022 roga
YCTaHOBJIEH 3alpeT JUIsl PE3UJIEHTOB Ha COBEPIICHHE ONepaluil mo oriare JoJiei

22 Nugopmannonnoe coobiienne banka Poccun ot 28.02.2022. «bank Poccuy npuHsi pelieHUe TTOBBICUTD
KJIF04YeByIo cTaBKy 10 20% ronoBbix» // BectHuk banka Poccun. Ne 14. 01.03.2022.

23 Va3 Ilpesunenta PO or 01.03.2022 Ne 81 «O ONOJHUTENLHBIX BPEMEHHBIX MEPAX 3KOHOMHYECKOTO
xapakrtepa 1o obecreueHuo (puHaHCOBO# crabumbHOCcTH Poccuiickoit ®enepaimny // Poccuiickas rasera.
Ne 46. 03.03.2022.

24 Va3 Ilpesugenta P@ or 05.03.2022 Ne 95 «O BpeMeHHOM IOPSAIKE UCIIONHEHUS 00A3aTENLCTB IIEPE]] He-
KOTOPBIMH HHOCTPAaHHBIMH KpeanuTopamny // Poccuiickas rasera. Ne 49. 09.03.2022.
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y4JacTUsi B KalHUTalle HEPE3UJIEHTOB, a TaKXe BBbIIUIAT HEPE3UJEHTaM B paMKax
JIOTOBOPOB O COBMECTHOM JiesiTenbHOCTH 0e3 paspemenus L[b PD. Oto orpannuenue
He KacaeTcsl ¢/IeyIoK, CoBepIIaeMbIX Ha Oupke™.

31 mapra 2022 rona [Ipe3unent Poccuun noanucan Yka3 o HOBOM MOPSIIKE pac-
YETOB 3a MOCTaBKH MPUPOJHOTO Tra3a B HEIPYKECTBEHHBIE CTPAHBI 32 POCCHUIICKHE
pyOau. 11 5TOro MHOCTPAaHHBIM MOKYMATEsIM HYKHO OTKPBITh B ['a3nmpomOanke 1Ba
cuetra — B BamoTe M pyoOssix. Ilocne 3auncineHuss CpeaCcTB Ha BaJIOTHBIA CYET
[Maznpombank ckoHBepTUPYET UX B py0su. Heo0X0AMMOCTh COBEpIICHHSI OTIEpAIIMU 110
KOHBEPTAIIMH BbI3BaJIa OYPHYIO PEAKIINIO CO CTOPOHBI CTaH MEXTyHAPOIHOTO COO0IIIe-
CTBa. Y TBEPkKAAIOCh, UTO 3TO OyJIeT paccMaTpuBaThes Kak 00xox cankiuil. EC motpe-
0OBaJI OT CBOMX TOCYAAapCTB-WICHOB OTKA3aThCsl OT yciaoBui Poccum, HO mo3xe 3Ta
MO3ULMS CYIIECTBEHHO CMATYMIIACh, XOTS U OCTaNaCh JOCTaTOYHO HEONPEIEICHHOM.

[lo mepe craOunm3anuu CUTyallMd B SKOHOMHUKE OTPaHUYEHUsS CTaJld MOCTe-
neHHo ociabeBath. 22 mMaprta 2022 roxa IIb P® nan pa3wsicHeHHs IO MOBOIY CIETIOK
C JIMLIAMH U3 HEAPY>KECTBEHHBIX CTPaH, yTOYHMB CIy4yaH, KOIr/la OrpaHU4YeHUs HE MpU-
MEHSIOTCS, B YaCTHOCTH IIPH COBEPILICHUH OTIEPAIN C IIEHHBIMU OyMaraMu, €Clii OHU
XpaHATCA y MHOCTPAHHOTO JIEMIO3UTApHsi, HHOCTPAHHOTO OAaHKa WJIM MHOM OpraHu3a-
UM (UHAHCOBOTO PBIHKA, @ PACYEThl MO CAETKAaM OCYLIECTBISIIOTCS MO CYeTaM,
OTKPBITHIM PE3UJICHTaM B WHOCTPAHHBIX OaHKaX WM WHBIX OpPTaHU3alusix (pUHAHCO-
BOT'O PbIHKA, & TAKXKE MPHU COBEPIICHUU CAENOK C HEABUKUMOCTBIO, KOTOpAsl Haxo-
uTes 3a npenenamu P®, eciau pacyeTsl MpoBOASTCS Yepe3 MHOCTPAHHBINA OaHK.

C 1 ampens pe3uneHtsl Poccun cHOBa MOJIyYMIIM IPaBO NEPEBOAUTH HA CBOU
cdera 3a TpaHMIIeH, a TAaKXKEe Ha cueTa APYruxX (U3NYECKUX JIHIl BAJIOTY B CyMMeE He
6onee 10 toic. momn. CLIA B mecsir. Oto pemenue L{b yactuuno momorso pazoOparbes
¢ OBITOBBIMH BOIIPOCAMH BJI/I€IbIIEB aKTUBOB B IPYTUX CTpaHax, TAKUMH Kak orjiaTa
KOMMYHAJIBHBIX M IPYTHX TUIATEXKEH 32 MHOCTPAHHYIO HEABMKUMOCTbD.

[TockonbKy BeICOKast KJIFOUEBasi CTaBKa MPEMSATCTBYET OM3HEC-aKTUBHOCTH, yBe-
JIUYMBAsi CTOMMOCTh 3aUMCTBOBAHMIA, TO IO MEPE CHUKEHUS PUCKOB JJIs1 (PMHAHCOBOM
CUCTEMBI OHa KoppekTupoBasiach. 11 ampens 2022 roma kirodeBas cTaBka Oblia CHU-
keHa 10 17%, a 29 anpenst — 10 14%. 18 anpenst Bo306HOBUIACH TIPOaKa HATUIHON
BaIOTHI pu3nuiam, a ¢ 20 anpens CpoK MpoakH BaJTIOTHOW BBIPYUYKHU IJISl IKCIIOPTE-
poB ObuT yBenuueH ¢ 3 1o 60 pabounx AHEH, 32 UCKITIOYCHUEM KOMITAaHWM, 3aHUMAF0-
LIUXCS CBIPHEBBIM AHEPTHUECKUM HKCIIOPTOM.

[Tocne 3amopo3ku pezepBoB banka Poccun B nomnapax CIIA u eBpo, Poccust
TaKXe BBEJIa OTPAHNYEHUS Ha IBM)KEHUE CPEICTB, KOTOPbIE MOTJIH OBITH ITEPEUNCICHBI
B HEPY’KECTBEHHBIE CTpaHbl. bbUIO OrpaHMUYEHO IBMKEHUE KalluTajla HEPE3UACHTOB,
BBEJICH 3aIIPET Ha MPOJAXy LIEHHBIX OyMar HHOCTPaAaHHBIMHA MHBECTOPAMH U 3alpeT Ha
BBIBOJIT IMH CPEJICTB M3 POCCHUUCKON (hrmHAHCOBOW crucTeMbl. Kpome TOro, BBITUIATHI
10 KOPIOPaTUBHOMY JOJITY POCCUMCKMX KOMITAHUH U FOCYAapCTBEHHOMY JOTY HEpes
JepKaTeNs MU JI0JITa U3 HEeIPY)KECTBEHHBIX CTpaH OyayT MPOXOIUTh TOJIBKO C pa3pe-
urenust [IpaBuTenbCTBEHHOM KoMUCCHI,

25 Vkas3 Ilpesunenta P® or 18.03.2022 Ne 126 «O JONOIHMTENLHBIX BPEMEHHBIX MEPAX SKOHOMHYECKOTO
xapakTepa 1mo odecneuenuio (puHaHCOBOMH crabmisHOCTH Poccuiickoit denepanuu B cdepe BaTIOTHOTO PETy-
nmupoBanus» // Poccuiickas razera. Ne 59. 21.03.2022.

26 Bank Poccun. Pa6ora pMHAHCOBOI CHCTEMBI B YCIOBHSX CAHKIMOHHBIX OrpaHMueHmii. Pexum poctyna:
https://cbr.ru/fag/w_fin_sector/ (mara obpamenus: 03.04.2022).
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CToUT OTMETUTH TaK)XXe CTUMYJIHUPYIOIIUE MEpPbI, KOTOPbIe ObUTH MPUHATHI IS
NOJICP)KKM OM3Heca B YCIOBUSX caHKIMi. HambGonblryro moaaepixky mHoiayduia
IT-orpacib. AkkpeauToBaHHBIM I T-KOMIaHUSAM MTpeOCTaBIEHbI TpeQepeHIInH, TAKHEe
KaK JIbTOTHbIE KPEUTHI, 3-IETHUI MOPATOPUIl Ha IPOBEPKH, HATTOTOBBIE JIbI'OTHI, B TOM
yucie BBefeHUe a0 koHia 2024 roma craBku 0% 1o Hajmory Ha mpuObLTb. Takke
IIPEIYCMOTPEHO BBIIEICHHUE CPEJCTB Ha YIIyUIIEHUE )KUIUIIHBIX YCIO0BUN paOOTHUKOB
U MOBBIIIEHUE UX 3apIUIAThl, OTCPOYKA MPU3bIBA B APMHUIO ISl OTAEIbHBIX KaTerOpHil
COTPYZHUKOB, OOJErdeHue TpyAOyCTpoilcTBa HMHOCTpaHLeB. BBeneHa mnporpamma
JBTOTHOTO KPEJUTOBAHMSA JUIsI CUCTEMOOOPA3yIOUIMX OpPraHU3allii TPaHCIIOPTHOIO
KOMIUIEKCa, & TaKXKe MPOMBIIIJIEHHBIX U TOPTOBBIX OPTaHU3aLNHI.

Jnst opranmzanmii u UIT u3 psna otpaciei (ObITOBBIC YCIYTH, MPOU3BOACTBO
MPOJYKTOB, HANUTKOB, JiekapcTB) IIpaBuTenscTBO Ha 6 MecCALEB MEPEHECIO CPOK
ymiatel Hajora YCH, a Takxke cTpaxoBbIX B3HOCOB>'. Kpome TOro, ObUIM BpeMEHHO
OTMEHEHBI HEKOTOpBIE MTpa(HbIe CAaHKIIMH B HAJIOTOBOM 3aKOHOJATEIbCTBE, B YACT-
HOCTH, mTpad 3a HECBOEBPEMEHHOE MPEICTABICHWE OTYETHOCTH KOHTPOIUPYEMOM
MHOCTPaHHON KOoMIaHuu. YToOBI TpakaaHe MOyYHIId BOZMOKHOCT BIIOXKHUTDH YacTh
CBOMX HAKOIUICHWH B 30JI0TO Ha 0ojiee BHITOJHBIX YCIOBHAX (B KayecTBE allbTepHa-
THBBI TIOKYTIKE BaJIOTHI), ObUTH OCBOOOXKIEHBI OT obmokenuss HJC omepanuu 1mo
peanu3anuu GaHKaMH IParoleHHbIX METAJIOB B CIUTKAX (PH3MYECKUM JIHIAM>".

Kpowme Toro, B Poccun Obl1 00bsIBIIEH 4 3Tarn aMHUCTUH KaIlMTAJIOB B MEPUOJT C
14 mapra 2022 rona no 28 deBpansa 2023 roga. OH peryaupyeT ocBOOOXKIEHHE OT OT-
BETCTBEHHOCTH 3a HAJOTOBBIE, aMUHUCTPATUBHBIE M YTOJIOBHBIE (IO psiAy cTareil)
[IpaBOHApYLIEHHUs, coBepiieHHble 10 1 suBaps 2022 roxa, cBsi3aHHbIE ¢ IpUoOpeTe-
HUeM (Wi (QOpPMHUPOBAHMEM HCTOYHUKOB IPHOOPETEHUS) 3EMENbHBIX YYaCTKOB,
HEeIBKHUMOCTH (Kak B PO, Tak u 3a ee npeenamu), TPaHCIIOPTHBIX CPEJCTB, 3aperu-
CTPUPOBAHHBIX 33 TPAHULIEH, NEHEKHBIX CPEACTB HA MHOCTPAHHBIX CUETAaX, MHBIX
(MHAHCOBBIX AKTUBOB 3a TPAHHUIICH, a TAK)KE HAIWYHBIX JICHET (B pyOJIsiX U BaJIOTE).
Jlis noy4eHus: ToCyJapCTBEHHBIX TapaHTHH Cpe/icTBA C MHOCTPAHHBIX CUETOB U (u-
HAHCOBBIE aKTUBBI (HaIpuUMep, LIEHHbIE OyMaru) Hy>KHO IOJIHOCTBIO IEPEBECTH B Op-
raHu3anuy (UHAHCOBOrO phlHKa P®. Drta Mepa B ycIOBUSAX CaHKLUHN BpPsJ JIM OKa-
KeTcsl BOCTpeOOBaHHOM, T.K. BEPHYTh CPEJICTBA U (PUHAHCOBBIC aKTHUBBI U3 MHOCTpPAH-
HBIX OpraHu3anuii (uMHaHCOBOTO phIHKA B Poccuio Ha mpakTuke OyAeT KpaifHe CI0XKHO,
a HEKOTOpbIe, HapuMep, LIEHHbIE OyMaru, KOTOpble HE MOTYT YUUTHIBATHCS B POCCUI-
CKUX JETO3UTapUsSIX WM MHOCTPAHHBIE MOJIMCHl MHBECTUIIMOHHOTO CTPAaXOBaHUS —
TEXHUYECKHU HEBO3MOKHO.

BaxHO MOm4epKHYTh, YTO Ui CTUMYJIHPOBAHUS OM3HEC-aKTUBHOCTH B yCIIO-
BUAX CAHKIIMM, IOMHUMO MPENOCTABIECHUS OTCPOUYKH 10 HAJIOTaM U JIbIOTHBIX Kpeau-
TOB, HE MEHEE Ba)KHO CO3/IaHUE OJIATOMPHUATHBIX YCIOBHM ISl BEACHUS MTPEAIpUHIMA-
TeIbCKOW nesaTenbHOCTH. OcoOeHHO 3(h(EeKTHBHON, IO MHEHHIO aBTOpa, OBLIO OBl
yCTpaHeHHe W30BITOYHON MpoIecCyaabHON Harpy3ku ajisi OW3Heca, YNPOIIeHHE
3HAYUTEJILHOTO YHUCJIA aJMUHUCTPATUBHBIX M KOHTPOJIBHBIX HPOLEAYp A MabIxX

27 Tlocranosnenue Ipasutensctea PO ot 30.03.2022 Ne 512 «O6 M3MEHEHHH CPOKOB YILIATHl HAJIora (aBaH-
COBOTO TUIATEXka 0 HAJIOTY), YITIAYHBAEMOT0 B CBS3H C MPUMEHEHNUEM YIPOIICHHON CHCTEMBI HAIOT000JI0Ke-
Hus B 2022 roxy» // Cobpanue 3akoHomatenscTBa POy». 04.04.2022. Ne 14. Cr. 2291.

28 Mdenepanbusblii 3ak0H 0T 09.03.2022 Ne 47-03 «O BHeceHHMM M3MEHEHHMH B YacTh BTOpyto Hamorosoro ko-
nekca Poccuiickoii ®enepanuny // Poceniickas razera. Ne 52. 11.03.2022.
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NPEANPUATUHA U OTMEHA 00SI3aHHOCTH 10 COOJIIOIEHUI0 HEKOTOPBIX TPeOOBaHUH 3aK0-
HOJIaTeNIbCTBA ISl MUKIIPONIPEANIPUATHI, paCIIMPEHUE BO3MOKHOCTEH JIUIsl IPUMEHE-
HUS CIIEIMATIBbHOT0 HAalIoroBoro pexuma «Hamnor Ha nmpodeccuoHanbHbIN JOX0I.

Peakuus poccHiicKOi 3IKOHOMUKH

besycnoBHo, OecnpelieZiIeHTHbIE CAaHKLWHK, BBEJCHHBIE 3alaJHbIMU CTpaHAMH
npotuB Poccun, okazaiu HeraTUBHOE BIMsIHUE Ha SKOHOMHKY. Cpenu Hanbouee cepb-
€3HBIX MOCIEACTBUIA HEOOXOIMMO OTMETHTh CYIIECTBEHHBIM POCT MOTPEOUTETBCKUX
neH. Ma}nsanus B romoBoM BbIpakeHHWH Ha KoHer ampens 2022 roma cocTtaBuia
17,83%. B Toxe Bpems 1o gaHHbIM Poccrara, B anpene 2022 r. HHIIAINS 3aMe/IITI-
nack 110 1,56% npotus 7,61% B mapte 2022 roga. TeHaeHIUS K 3aMeIJICHUIO0 COXpa-
HsETCS M B Mae: 3a Hejaenmto ¢ 30 anpenst o 6 Mast uHusanus cocrasuia 0,12%, daro
CTa0 MUHMMAIBLHEIM ypoBHEM ¢ siHBaps 2022 roga”. PocT moTpeGUTenbeKux 1eH ya-
JIOCH B3SITh ITOJT KOHTPOJIb. CyIIEeCTBEHHOE 3aMeIICHNE TEMITOB HH(IISAIIH CTaJIO CIIe/I-
CTBHEM YKpEIUIEHHUs pyOJIsi, 4TO CIIOCOOCTBOBATIO CHIKEHHIO IIEH HA TOBAPHI C BHICO-
KO UMITOPTHOM COCTaBJISIOIICH.

3HAYUMBIM PUCKOM JUISl POCCUICKOM IKOHOMUKH SIBIISIETCA YXYIILIEHUE YCIOBUN
BHEITHEW TOPTOBJIM M3-3a BBEIEHHBIX caHkiui. CoriacHo 6a3oBoMy cuieHapuio banka
Poccun: «CoxkpaiieHne 5kcropra TOBapOB U YCIYT B PEaJbHOM BBIPAXKECHUH MOXKET
noctuub 17—21% B 2022 r. — Kak 3a cueT HepTera3oBoro, Tak ¥ He-HEPTEra3oBOro
cekrtopa. CokpalieHne HWMIIOpTa B peaJbHOM BBIPAKEHWH MOXKET COCTaBUTH
32,5—36,5% B 2022 roxy»>’. HeliTpanusaruy HEraTUBHOTO BIMAHHS CAHKIUI B 2TOM
obnactu OyAeT cnocoOCTBOBATh MEPEOPUEHTAIUSI TOPTOBBIX MTOTOKOB HAa YPOBHE KaK
KpPYMHOT'O ¥ CpeAHEr0 OM3Heca, TaK U MAJIbIX MPEITPUITUH.

OpnHolt U3 3a/1a4 CaHKIMA ObUTa JeBalibBallMs HAIlMOHAIBHOM BamioThl. [1pe3u-
nent CIIA B cBoeii peun B Bapiase 1o anjaioJucMeHThI IPUCYTCTBYIOUINX TOBOPUI
0 «IIpeBpalieHnu pyOJasi B pyUHbD», CTOUMOCTD | oju1apa, o ero MHEHHUIO, COCTaBIIsIIa
200 py6ueit’!. [leiicTBUTENBHO, B IEpBbIE HeIE/H OCIIE BBEASHNS OrpaHuUYeHHi pyoIb
MOTEPsUT 3HAYUTEIbHYI0 YacTh CBOCH CTOMMOCTH, Kypc moctur 120,3785 pyoOmneit
3a 1 gommap CHIA k 11 mapra 2022 rona. OgHako B JajibHEHIIEM pyOJib COBEPIINI
pa3BOpPOT, KypC Ha JaTy TOM NaMATHOM peyd aMEpUKAHCKOIO MPE3UACHTa COCTABUI
95,6618 pybmeii 3a 1 amepukanckuii nomap, a Ha 14 mas 2022 1 BOBCe OITyCTHIICS 10
63,7799 py6eii 3a nonnap’?, uTo cooTBETCTBYeT ypoBHIO Hauyana 2020 roxa. U Bot
3/1€Ch, IO MHEHHUIO aBTOPA, CAMOE MECTO aIUIOJUCMEHTAaM — B aJIpEC BBICILIETO PYKO-
BoAcTBa Poccun. CBOEBpEMEHHO BBEJICHHBIE BAIIOTHBIC OTPAHUYEHMS ITO3BOJIMIIN

2% MumnskoHOMpa3BuTHa Poccun. O Tekymeil neHosoil curyauuu. 13 mas 2022 roga. Pexum pocryma:
https://economy.gov.ru/material/directions/makroec/ekonomicheskie_obzory/o_tekushchey cenovoy
situacii_13 maya 2022 goda.html (mara o6pamenus: 02.04.2022).

30 Bank Poccum. Jlokman o aeHexHo-KpeautHOU monmutuke 11 mas 2022 roga. Bemyck Ne 2 (38). Pexum
noctyna: https://www.cbr.ru/about_br/publ/ddkp/longread 2 38/. (mata obpamenus: 20.04.2022).

31 The White House. Remarks by President Biden on the United Efforts of the Free World to Support the People
of Ukraine. March 26, 2022. Available at: https://www.whitehouse.gov/briefing-room/speeches-
remarks/2022/03/26/remarks-by-president-biden-on-the-united-efforts-of-the-free-world-to-support-the-
people-of-ukraine/. [Accessed 20th April 2022].

32 Bank Poccuu. OQuImanbHble Kypechl BAMIOT HA 3a/IaHHYIO JIaTy, YCTaHABIMBAEMBIE €XKETHEBHO. PexuM
noctyma: https://www.cbr.ru/currency base/daily/. (zaTa o6pamenus: 20.04.2022).
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MPEeIOTBPATUTH JATbHEHIIIee 00eciieHeHHe PyOIis, a pelIeHue O MePeBOJIE pacueToB 3a
poccuiickuii Ta3 B pyOIM M BOBcE ciaenanio ero camod 3()QeKTHBHOW BaIIOTOMN
2022 rosa 1o JAHHBIM aHAMMTHKOB Bloomberg™?.

Heo0xoaumo 0TMETUTD, UTO T€ K€ aHATUTUKH, a TAK)KE€ HEKOTOPBIE UX KOJUIETH
CUMTAIOT TAKOM KypC POCCUNCKOMN BAJIIOTHI «HE PHIHOYHBIMY 33 CYET TOT'O, YTO OH ObLI
JOCTUTHYT B YCJIOBHSIX CIUIIKOM >K€CTKUX orpaHuueHuil. bank Poccun Taxke orme-
YaeT, YTO «B CJIOKMBILUXCS YCIOBHUAX Kypc pyOis ompenensieTcs 0ajgaHcoM crpoca
HMIIOPTEPOB HA BAlIOTYy U HPEUIOKEHHEM BATIOTHI CO CTOPOHBI JKCIOPTEPOB» *.
VYkperuienue py0iis B JaHHOM ClIydyae OT4acCTH 00YyCIOBIIEHO 00Jjiee HU3KHUM 00bEMOM
UMIOpTa Ha POHE CAaHKIMA. MOKHO Ha3bIBaTh TAKOH KypC B HEKOTOPOM POJIE «HCKYC-
CTBEHHO CO3JaHHBIM», HO KaKUMH Obl HU OBUIM TPUYMHBI YKPETUICHUS, HMIIOPTEPHI
MOTYT MPHUOOPECTH TIO TAKOM KYPCY BATIOTY JJISl PACYETOB C HHOCTPAHHBIMHU MTOCTaB-
LIMKaMH U KyTMTh 32 HE€ caMble HACTOSIINE TOBAPhl. IMEHHO 3TUM 00CTOSTENECTBOM
00YCJIOBJIEHO CYIIECTBEHHOE 3aMeIJICHUE POCTa MOTPEOUTENBCKUX [IEH, KOTOPOE 03~
BOJISIET TOBOPHUTH O KOHTpoJIe HaJ nHGIsiuei. CyIecTBYIOT ONpeieIeHHbIE OTTaCEeHUs
TambHEHUIero yKpeIIeHus!, IIOCKOIbKY B pe3yibTaTe OJOKMPOBKH 30JI0TOBATIOTHBIX
pe3epBoB Poccun 3anagaeiMu ctpanamu L{b PD He MOXET TPOBOANTH BATIOTHBIE WH-
TEPBEHIIUH JUTSI CTAOMIIM3aNU Kypca pyOJIst IT0 OTHOLIEHUIO K HHOCTPAHHBIM BATIOTaM.
OT0, B CBOIO 0YEpe/b, MOXKET OTPHULATEIBHO CKa3aThCsl HA SKCIIOPTHOM BBIPYUYKE H
He(Tera3oBbIX 10X0Aax OrokeTa. B Toxke BpeMs HeT He0OXOTMMOCTH TEePEOIIEHUBATh
9TOT PUCK, MOCKOJIBbKY B apceHase LIb P ects u nqpyrue HHCTpyMEHTHI JUIsl IOAAEP-
KaHMs Kypca, B YaCTHOCTH, JalibHElIIee ocabiieHre BaTFOTHRIX OTPaHUYCHU.

24 ¢despans 2022 roma, Korja Hayanach CrelUalbHas BOEHHAs oOIepalus,
unaexkcsl Mocoupxu u PTC ynanu Ha 40—45%. 310 cTasio pekopaHbIM 00BaIOM 3a
BCIO HCTOpHIO poccuiickoro peiaka®. C 28 despans Topru B (OHIOBOH CeKIuH
MocOupsxu MpruoCcTaHOBUIU. TOpru akusiMu ObUTH BO300OHOBIIEHB HA MOCKOBCKOM
oupxke 24 mapra 2022 ropna. [lepBoHauanbHO K TOpram OBITH JOMYIICHBI aKITUH
33 poccHiicKMX KOMMaHUM, 3aTeM MepeyeHb TOPTryeMbIX HHCTPYMEHTOB CTall pacIlu-
paTbcsi. Topru HEKOTOPHIMM HMHOCTPAHHBIMHM ILIEHHBIMH OyMmaramMu, NPUHSATBIMU
Ha obcnmyxkuBanue B HKO AO HP/I, He mpoBoasaTcs n3-3a OJOKUPOBKH PacueTOB CO
croponsl Euroclear Bank u Clearstream Banking B pe3ynbTare BBeI€HHBIX CaHKIIUI.
Hecmotps Ha 3HaunTenpHOE MaJeHUE POCCHUMCKUX HMHIEKCOB, OTPOMHOE 3HAuY€HUE
uMmeeT caM (pakT BO3OOHOBIIEHHS] TOPrOB, OH O3HadaeT 4To B Poccuu mpomormkaroT
(YHKIIMOHUPOBATh OPTaHW30BaHHBIH ()OHOBBII U CPOYHBIN PHIHKU.

BaxxupiM noka3zaTesneM CTaOMIBHOCTH SKOHOMHUKH SIBISIETCS U TO, 4TO Poccuii-
ckasg Pexepanyss, HECMOTPS HA NPEMATCTBUSA, CO3/IaHHBIE CAaHKLIMAMH, a TaKXKe
3aMOpO3KY BAJIIOTHBIX PE3€PBOB IIPOBOIUT IUIATEKH MO BHEITHEMY JOJTY O€3 HapyIie-
HU, He TOMycKas «TeXHHdeckoro» aedonTa’®.

33 Bloomberg. Ruble Surpasses Brazil’s Real as Year’s Best-Performing Currency. Available at:
https://www.bloomberg.com/news/articles/2022-05-11/russian-ruble-surpasses-brazilian-real-as-world-s-best-
currency [Accessed 20th April 2022].

3 Bank Poccun. JIokman o JAeHeKHO-KpeaAuTHOM monutuke 11 mas 2022 roga. Bemyck Ne 2 (38). Pexum
nocrtymna: https://www.cbr.ru/about_br/publ/ddkp/longread 2 38/ (nata obpauienus: 20.04.2022).

35 PBK. IToueMy 3aKpbIThl TOPrH aKUMAMH Ha MOCOUpIKe: IPMYMHBL, PUCKHU M TIEPCIIEKTUBBI. Pexum JocTyna:
https://quote.rbe.ru/news/article/623064b39a7947daaccOcb00 (mata obpamenus: 20.04.2022).

36 PBK. Bloomberg coo0uun o noay4eHHH AepKaTeIaiMi eBpOOOHI0B BHILIAT OT Poccuu.: Pexum pocTyna:
https://www.rbc.ru/economics/03/05/2022/6271516d9a7947c0dd95bbac (nara oopamenus: 20.04.2022).
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Poccuiickasi 5kOHOMHKA B 3HAUUTENILHON CTENIEHU 3aBUCUT OT HKCIIOPTA SIHEPro-
HOCHUTENEH, MO3TOMY Ul OLIEHKH CTa0MJIBHOCTH (PMHAHCOBOM CHCTEMbI HEOOXOAUMO
OILICHUTH MEPCTIEKTUBBI JJAHHOM OTPAC/IA B KOHTEKCTE 3aMaHbIX caHKIui. [1o MHeHHIO
psila aHAJIMTUKOB, UX MOXKHO XapaKTepu3oBaTh Kak OinarompusitHbie. [1o gaHHBIM
arentcTBa Bloomberg, exxeHenenpHbie MOCTaBKU HEPTH BBIPOCIH 10 4 MIIH Oapperneit
B JIEHb B MEPBYIO MOJHYIO HEJEIIO arpesis, YTO CTajJ0 CaMbIM BBICOKHM IOKa3aTeleM
3a 2022 roa, BMECT€ C HMMHU JI0 PEKOPJIHOTO YPOBHS BBIPOC JOXOJ POCCHUICKOTO
OrOKETa OT SKCIOPTHBIX MOLLIMH’ . ATEHTCTBO TaKKe MOT4EpKUBAET, uTo «Poccus
MOJXKET 3apaboTaTh Ha dKcropre HedTH u raza B 2022 romy 321 Mapa gomwi. — 3T0
npuMepHo Ha 35% npesbimaeT nokasateau 2021 rogax»>®. Jlaxe B ciiyyae COKpamieHus
00BEMOB IKCHOPTA 3MOAPro Ha POCCHUIICKHE DHEPrOHOCUTENN MPHUBEIET K PE3KOMY
pOCT LieH Ha He(Th U MPUPOAHBII ra3. bonee BbICOKas 1leHa KOMIIEHCUPYET MEHbILIUI
00BbEM IIOCTABOK.

B pesynprate KpaTKOCPOYHOTO KOMIUIEKCHOTO aHajdu3a BO3JIECUCTBUA CAHKIIMI
MOKHO CAEJIaTh BBIBOJ, YTO, HECMOTPS HA KpallHE HEraTUBHBIE MIOCIEACTBHS, OHU HE
MIPUBENYT KPaxy poCCUiCKOi skoHOMUKH. Hanbonee 3¢ (heKTUBHBIMU MepaMu MPOTH-
BOJACHUCTBHS CAHKIITUOHHOMY JIaBJICHHIO CTAJIN )KECTKNE OrPAaHUYEHNUS Ha TPAHCTpaHUY-
HOE JIBIKCHHE KalWuTalla, epPexo Ha OIJIaTy ra3a B pyOisiX, a TakKe ONnepaTHBHbIC
neiictust LIb P® 1o koppekuu KIIro4eBON CTaBKH, BKIH0Yasl KaK €€ KPaTKOBPEMEHHOE
MOBBIIIICHHE, TaK U MOCJIEAYIOIIee CHIKEHUE C YIETOM OCIIa0JICHUs PUCKOB.

OrneHnBas MOJyYEHHBIE B XOJI€ UCCIIEIOBAaHMS JaHHBIE B KOHTEKCTE UCTOIB30-
BaHUs SKOHOMHUYECKUX MEp KaK HHCTPYMEHTa BHEIIHEH MOJMTHUKY Ha TIPUMEpe aHTHU-
POCCHICKHX CAHKIIMI, MOKHO YTBEPKIATh, YTO:

Bo-nepevix, MHOTHE UCCIIEIOBATENHN BBHIPA3WIIM COMHEHUE B dPPEKTUBHOCTU U
OTIpaBIAHHOCTH MOAOOHBIX Mep (Kak B OTHOLIEHNH Poccuu, Tak M B OTHOILIEHUU APY-
TUX CTpaH) C IeJIbI0 YPETyJINPOBAHUS MEKTYHAPOTHBIX KOH(MIMKTOB WIN TOCTHKEHUS
oesonacHoctr (Archick, Nelson, Rennack & Welt, 2019; Rendon & Price, 2019;
Komshukova, 2016; Zakharova, 2019). B koHTeKCTE JaHHOTO HUCCIETOBAHUS OCOOBIN
HHTEpEeC MpeACTaBisieT oleHKa 3()(HEKTUBHOCTH BBEIEHHBIX CAHKIIMNA MpeACTaBUTE-
JISIMU CTpaH, NOJAEPKHUBAIOIINX UX MPUMEHEHHE (C yUETOM TOTO 00CTOSTEILCTBA, YTO
K MOMEHTY IMOJITOTOBKH CTAaThH MOJO0HAsI OIIEHKA MOXKET OBITh JaHa TOJIBKO B KPaTKO-
CPOYHOH MEPCIEKTUBE).

Hampumep, npembep-munuctp Ilonpmm npusHan: «lloka Mbl BHOuM, 4TO
Poccus, k coxaneHuto, HEIIOXO CIpaBisieTcs ¢ caHKUUAMU. B atoil cBszu [lonbma
CTapaeTcsi OpPraHU30BaTh IPOLECC KOHCTPYUPOBAHUS OUYEPENHBIX CAHKIIMOHHBIX
nakeToB»”’. COMHEHHS OTHOCHTENHHO S(PQPEKTHBHOCTH CAHKIHMN BBICKA3bIBAIOT
u aBToputeTHblie amepukanckue CMU. Hampumep, New York magazine: «CmycTs

37 Bloomberg. Russian Oil Exports Are Forced on Longer Voyages to Find Buyers. Available at:
https://www.bloomberg.com/news/articles/2022-04-11/russian-oil-exports-are-forced-on-longer-voyages-to-
find-buyers?srnd=markets-vp [Accessed 20th April 2022].

38 Bloomberg. Putin May Collect $321 Billion Windfall If Oil and Gas Keep Flowing. Available at:
https://www.bloomberg.com/news/articles/2022-04-01/putin-may-collect-32 1-billion-windfall-if-oil-gas-
keep-flowing?sref=ZtdQImKR [Accessed 20th April 2022].

3 Government of the Republic of Poland. Prime Minister Mateusz Morawiecki: Our Solidarity Can Resist
Russia’s Destructive Economic Policy. Available at: https://www.gov.pl/web/primeminister/prime-minister-
mateusz-morawiecki-our-solidarity-can-resist-russias-destructive-economic-policy [Accessed 20th April 2022].
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mecTb Henenb nocie Toro, kak CIIA u ctpansl G7 npeBpatuian MUPOBYIO (UHAHCO-
BYIO CUCTEMY B OpYXHe€, YTOObI BBECTH CaMble KECTKHME CaHKIUK poTuB Poccuu, mpo-
Genbl cTaHOBATCA o4eBHAHBIMIY . K moxoxkeMy BbIBOY npuxoaut 1 The Washington
Post: «Msl cobupaemcs eme Oousblle YCHIMTh HKOHOMMYECKYIO H3OJIALMIO
Poccuny, — ckazan baiinen. Ho HecMoTps Ha TO, YTO aAMHUHUCTPALMsI BBOAUT JOMOJI-
HUTEJIbHbIE CAHKIIUU, 000CTPUIIMCH BOIIPOCH! 3P (HEKTUBHOCTH HEPABHOMEPHON 3KOHO-
MHuYeckoil kammanuu 3amana npoTuB Mockeei»'!. Ha OCHOBaHMH H3JI0KEHHOTO
MO’KHO IPEIIONI0XKUTh, YTO BO3AECHCTBHE MEXIYHAPOAHBIX CAHKIMHA Ha 3KOHOMUKY
OosblIero Macirada, 001aJaroly 0 3HaUNTEIbHBIM YHCIIOM TOPIOBBIX U (PMHAHCOBBIX
CBsI3eH C APYTUMH CTpaHAaMH, SIBISICTCS HE TaKUM BBIPAKCHHBIM, KaK Ha SKOHOMHKY
MeHee KPYIHBIX CTpaH. A BOT HEJOCTATKH UCIIOJIb30BaHMS MOJOOHBIX 1€CTa0MIN3H-
PYIOLIMX Mep B paMKaX BHEIIHEH IMOJUTHKH, HA00OPOT — MPHOOPETAIOT TII00ATbHBIE
MacITa0Bbl.

Bo-emopuix, HEKOTOpPbIE aBTOPBI OTMEUAIOT, YTO MPH UCIOIH30BAHUN SKOHOMHU-
YECKUX CaHKIMH MPOUCXOIUT OTKA3 OT OOBIYHBIX TOPTOBBIX M (PMHAHCOBBIX OTHOIIIE-
HUH B nensx BHemHed monuTuku (Lin, 2016), 9T0 03HaYaeT MPHOPHUTET MOJIUTHYIC-
CKOTO Kypca HaJ YKOHOMHYECKOH 3()()EeKTUBHOCTHIO W PHIHOYHBIMH MEXaHHW3MaMH.
[TockonbKy HU OfIHA CTpaHa paHee He MOoBepraiach CTOJb OecperieIEHTHOMY JaBJie-
HUIO, Kak Poccust, Ob1TO CII0KHO B ITOJTHOW MEpe OLIEHUTh, HACKOJIBKO AECTPYKTHBHBIM
MHCTPYMEHTOM SBIISIOTCS [0 CBOEH MPUPOE IKOHOMHYECKHE caHKIIMU. OTKa3 OT pbl-
HOYHBIX MEXaHU3MOB CTaJl «000I0I00CTPHIM» OPYKHEM, OKa3aBIIUM HETATUBHOE BIIU-
SIHUE HE TOJIBKO Ha POCCUHCKYIO SKOHOMHKY, HO M CTPaHBbl, IPUMEHHUBIINE CAHKIINH.

Oco06eHHO TsKembIe TIOCIEACTBUS OyAeT UMETh pelIeHne 00 0TKa3e OT POCCUM-
CKHUX 3HeproHocutesnei. L{eHsl Ha HUX PeKOPAHO BBIPOCIU Ha (OHE 0OCYKACHUS IM-
6apro. Ho mst psima crpan EC oo B Oirkaiinieii mepcrieKTHBE HEBO3MOXKHO 0e3 KaTa-
CTpO(pUUIECKHX MOCTIEICTBHM 151 UX IKOHOMHUKH, TO3TOMY JOMOTHUTEIBHBIE PACXOIBI
BO3HHKHYT TaKXXE€ B CBS3HM C COKPBITHEM PEATBHOTO MPOUCXOXKACHUS MOTPEOIsIeMOit
HE(PTH U IPUPOTHOTO Ta3a B LENAX JeMOHCTPALUU TIPUBEPKEHHOCTH TTOJIUTHUECKOMY
Kypcy. Hampumep, OTIpaBieHHYIO U3 POCCHICKHX MOPTOB C OTMETKOW «HA3HAUYCHUE
He u3BecTHO» («destinantion unknowny) Hedts Urals cmemmBaroT ¢ IpyrumMu map-
KaMu He()TH, a MOJTy4EHHas CMECh IOJIy4aeT Ha3BaHHE CTPaHbI, TJ€ BBINOJIHSIIOTCS
onepalvu MO M3TOTOBIEHHIO Kynaxa («Masasuiickas», «iaTeuiickas» u T.1.)*
IOpunuyeckn 3Tu 1eHCTBUS MO3BOJISIOT BBITOJHUTH OOCIIAHHE O MOJHOM OTKa3e OT
«pPOCCUMCKOI» HeTH. AHAIOTUYHBIM 00pa30M sl CTPaH «OTKa3bIBAETCS» U OT POC-
cuiickoro TpybomnpoBomHoTo Tra3a. Hampumep, bonrapus, B uMmopre KOTOpoit A01st
Iasnpoma Ha Hagano 2022 roaa coctasnsuia 80%™*, mocie npekparieHns nocTaBoK U3

“New York magazine. Are the Sanctions Against Russia Working or Not? Available at:
https://nymag.com/intelligencer/2022/04/are-the-sanctions-against-russia-working-or-not.html [Accessed 20th
April 2022].

41 The Washington Post. U.S. widens sanctions against Russia as questions about effectiveness mount.
Available at: https://www.washingtonpost.com/business/2022/04/06/treasury-sanction-russia-putin-family/
[Accessed 20th April 2022].

42 Bloomberg. Russian Oil Exports Are Forced on Longer Voyages to Find Buyers. Available at:
https://www.bloomberg.com/news/articles/2022-04-11/russian-oil-exports-are-forced-on-longer-voyages-to-
find-buyers?srnd=markets-vp [Accessed 9th May 2022].

43 US International Trade Administration. Bulgaria — Oil & Gas. Available at: https://www.trade.gov/energy-
resource-guide-bulgaria-oil-and-gas [Accessed 6th May 2022].
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Poccun npoomkuT moirydaTh poCCUiiCKUE Ta3 myTeM peBepca u3 ['epmanum, mpruo0-
peTas TakuM 00pa3oM yKe «HeMeIKHii» raz*, YBenndenue umcaa HoCpeTHUKOB TIPH-
BOJIUT K eIlie OOJIbIIIeMy Pa3TroOHy LIeH Ha YHEPTOHOCHUTEIH, a IJIATUTh 32 CAHKIIMOHHYIO
PHUTOPUKY MPHIETCS MOTPEOUTEISIM.

OrpaHndeHne TPAaHCHOPTHOTO COOOIIEHUS, BBI3BAHHOTO AHTHUPOCCHUHCKUMH
CaHKIUSAMU, NPUBEJIO TaKkKe K HAPYIICHUIO LIENOYKH MOCTABOK CEIbCKOXO3AHCTBEH-
HBIX TOBApPOB U POCTY LIEH Ha MPOJOBOJILCTBHE MO BCEMY MUpY.

Kpome Toro, HakaumBaHue MHpPOBOM (PUHAHCOBOW CHCTEMBl H3OBITOUHOM
JUKBUIHOCTBIO B TIEPUOJI MaHAEMHH (ITporpaMMa KondecTBeHHOro cMsrdenusi, QE),
a TaKKe aHTUPOCCUMCKHE CAHKLUMH CIPOBOLMPOBAIN MaKCUMAJIbHBIN 3a MOCIEIHUE
HECKOJIBKO JIECSITKOB JIET YpOBeHb MHGUsIMM B psae crpad. [lo wmroram ampens
2022 rona uadusnus B CILIA cocraBuna — 7,7%, B Coenunennom KoponeBctBe —
7,4%, B 'epmanuu — 5,5%, B [lonbiie — 8,9%, B Uexun — 9%, B bonrapun — 11%,
B Dctonnn — 11,9%, B JIntBe — 13,3%™*.

Bo-mpembux, 0T «000I0JO0CTPBIX» CAHKIINHI MOCTpajala He TOJIbKO YKOHOMHUKA.
BrnepBbie Ha MexayHapOAHOM YPOBHE B O€CIIpeLeZIECHTHOM MaciTade OblTU IPOUTHO-
PUpPOBaHBl KIIOYEBBIE JEMOKpPAaTHYECKUE TNPUHIUIBI MPABOBOTO PETyJIMPOBAHUS.
HaunonanusM u fMCKpUMHUHALMS 10 HAKOHAIBHOMY IIPU3HAKY HAIIA CBOE OTpaXKke-
HUE HE TOJIbKO B OTIEIBbHBIX CIy4asx MPaBONPUMEHEHHs, HO U ObUIM O(UIIHATBHO
3aKpeIUIeHbl B MEKIYHAPOIHBIX (PMHAHCOBO-TIPABOBBIX aKTaX. XOTS AUCKPUMUHAIIS
Ha [0YBE HAllMOHAJIILHON MpUHAAJIeXKHOCTH 3amnpeleHa ct. 21 Xaprtuu EBponeiickoro
coro3a mo mpasam yenoseka’®, 510 He momemano Cosery EC mpuusath Permament
Ne 2022/328 ot 25 despans 2022 rona, KOTOPHIH 3ampeniacT KpeAUTHBIM OpraHu3a-
musm EC «mmpuHUMaTh Kakue-1m00 BKIIAIB! OT rpaxkaan Poccuiickoit deneparum wim
(bu3HYECKUX JIHII, IPOKUBAOINX B Poccuiickoit denepanuu, Wi IPUITIECKAX JTHII,
OpraHu3allMii WM OPraHOB, yUpexXAeHHBIX B Poccuiickoit Deaepanmu, ecnu obmias
CTOUMOCTH JICTIO3UTOB (PU3MYECKOTO WIHM IOPUAMYECKOTO JIUIA, OPraHW3alud WIH
opraHa B pacueTe Ha OJHY KPeIUTHYIO opraHusanuio npessimaer 100 000 espo» *.
[To Bceit BuanMoctH, 400 MIIH €BpO, KOTOPBIE €KETOAHO BBIIEIAI0TCS EBponeiickum
COI030M Ha pealin3allyio IPOorpaMMbl o0 60pb0e ¢ pa3IMYHBIMU MPOSBICHUSMU JTUC-

KpUMHUHalluH 48, OKa3aJIOCh HEAOCTATOYHO AJIA TOTO, YTOOBI YCMOTPETh €€ OYCBUIHBIC

4 Reuters. Explainer: Options for Poland and Bulgaria after Russia supply halt. Available at:
https://www.reuters.com/business/energy/options-poland-bulgaria-after-russia-supply-halt-2022-04-27/
[Accessed 6th May 2022].

4 International Monetary Fund. Inflation rate, average consumer prices. Annual percent change. Available at:
https://www.imf.org/external/datamapper/PCPIPCH@WEO/VEN?zoom=VEN&highlight=VEN  [Accessed
8th May 2022].

46 European Union. Charter of Fundamental Rights of the European Union. Official Journal of the European
Union C 326/391. 26.10.2012. Available at: https:/eur-lex.europa.eu/legal-content/EN/TXT/?uri=
CELEX:12012P/TXT [Accessed 6th May 2022].

47 European Union. Council Regulation (EU) 2022/328 of 25 February 2022 amending Regulation (EU)
No 833/2014 concerning restrictive measures in view of Russia's actions destabilising the situation in Ukraine.
Official Journal of the European Union. L 49/1. Available at: https://eur-lex.ecuropa.cu/legal-content/
EN/TXT/?uri=CELEX%3A32022R0328 [Accessed 6th May 2022].

48 European Commission. Pluralism and democracy. Funding opportunities in the area of promoting pluralism
and democracy. Available at: https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-
discrimination/racism-and-xenophobia/eu-funding-tackle-racism-and-xenophobia/pluralism-and-
democracy _en [Accessed 6th May 2022].
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npusHaky B Permamente Ne 2022/328. B Coeaunennom KoponeBcTBe peub Toka UaeT
00 nnunmatuse [IpaBuTEensCTBA OTPaHUYUTH BKIIAABI IpaxaaH Poccum B MeCTHBIX Kpe-
JUTHBIX OpraHu3anuax cymmoii B 50 000 ¢pyHTOB cTepnuHros®’, T.e. 0 NPIMOM Hapy-
menuu 3akona CoennaenHoro KoponeBcTBa 0 paBeHCTBe, 3alPEIAtOIIero TUCKPUMU-
HALMIO 110 HAIIMOHAILHOMY MPU3HAKY U IIPHYHCIIAIOIIETO €€ K pacu3my’..

[Tomumo paBeHCTBa mpaB, OJHOW U3 KIIIOUEBBIX JEMOKPATHUYECKHUX LIEHHOCTEH
SIBJIIETCS TAK)K€ HEMIPUKOCHOBEHHOCTH IpaBa coOcTBeHHOCTU. Oco00€e 3HaUeHHEe eMy
npunet npasoBas cucrema CILIA (Petrova, 2019). 3akperiennsiii B Konctutyuuu
CIIA u momoJIHeHHBIN MONpaBKaMy K HEl, JaHHBIA MPUHIIAIT HEOTAEIUM OT JIMYHOMN
cBOOO/BI M TIPHU3HAETCA «KPAaCyTOJbHBIM KaMHEM» AaHTJI0-aMePUKAHCKOW CHCTEMBI
npasa: «Bo3M0OxkHO, caMOil BaKHOH LIEHHOCThIO OTIOB-OCHOBATENEH AMEPUKAHCKOTO
KOHCTUTYLIMOHHOT'O TTepHo/a Oblila X Bepa B HEOOXOIMMOCTh 00ecTeueHus pas co0-
ctBeHHOCTH» (Bruchey, 1980). Ilatas u detbipHaaaras nonpaBku Kk KoHcTHTYyIHH
CIHIA ycTaHaBIMBaIOT 3alpeT HA MPOU3BOJIIEHOE BTOPKEHHE B UY)KyI0 COOCTBEHHOCTD
U TpeOyIOT MPeOCTaBICHHS CIIPABEATUBON KOMIIEHCAIINH,  TAK)KE COOJIIOICHUS CIie-
LUAIbHBIX MPOLIETYPHBIX HOPM ITPH BOSHUKHOBEHUH OCTPOI HEOOXOAMMOCTH HapyIlie-
HUS OXpaHsAEeMbIX 32aKOHOM I'PaHHMI] y»KOT0 HeBmwkuMoro umymiectsa (Tyagay, 2017).
Hecmotps Ha 310, Ilanara npencraButeneir Konrpecca CIIA ogoGpuina 3akoHona-
TEJIbHYI0 MHUIIMATUBY, IPEINOIATaloNyl0 KOH(PUCKAUIO aMEPUKAHCKUMU BIIACTIMU
CBsI3aHHBIX ¢ PD akTHBOB C 1ENBIO UX MPOJIAXKH U OKa3aHUS JOTIOJIHUTEIHHON TOMOIIIH
Kuesy, B TOM uncie BOEHHOM . OTIbI-OCHOBATENH, BEPOSTHO, ObLIH Obl BIIEUATICHBI
TeM, HACKOJIbKO BOJIbHO, OKA3bIBAETCSI, MOTYT TPAKTOBATHCSI HE3BIOJIEMbIE OCHOBHI JIe-
MOKpATHH.

[TomoGHBIe MacITaOHBIE HApYIIEHHUS 3araoM MEXIyHapOJHOTO M BHYTPHIO-
CYJIapCTBEHHOT'O MpaBa B HE MOIJIM OCTaThCsl He3aMeueHHbIMU. [[oBepue k nosiapy
CIIA, kak K MUPOBO# pe3epBHOI BaoTe, cinadeet. J[pyrue yaacTHUKH MHPOBOTO CO-
00IIIeCTBa MITYT CIOCOOBI 3alIUTUTH CBOM aKTHBBI OT MEPCHIEKTHBHI MPEBPALICHUS UX
B MHCTpYMEHT KkaparenbHoi nmomutuku CLIA u ux coroznukoB. CaygoBckas ApaBust
paccMaTpuBaeT BO3MOXKHOCTh UCTIOJIb30BaHMs F0aHsl BMECTO JI0JuIapa /Ui pacyeToB 110
HepTsaaeM caenkam ¢ KHP, M3pannb cokparmaer 1010 1oiapa ¥ €Bpo B CBOUX 30J10-
TOBAIIOTHBIX pe3epBax, a Kurail mpoBOAHMT cTpecc-TECThl SKOHOMUKH Ha IMpeIMeT
CaHKIMH, aHAJTOTHYHBIX TEM, YTO IIPUMEHSIOTCS poTHB Poccum.

Taxum o0pazom, mpereaeHT NPUMEHEHHS HEBEPOSITHBIX 110 CBOEMY MacIiTady
9KOHOMUYECKUX CaHKIUI NMpoTuB Poccuu 3amycTuil npornecc CTpyKTypHOTO U3MEHe-
HUS 5KOHOMHKH 110 BCEMY MHUPY, KOTOPBIN BPSAI JIU POUJIET I1aJIKO C YYETOM MOCIe -
ctBuit mangemur COVID-19 u HanpsyKeHHO# reonoIMTHYeCKO 00CTaHOBKH.

¥ UK Government. Press release. Foreign Secretary imposes UK’s most punishing sanctions to inflict
maximum and lasting pain on Russia. Available at: https://www.gov.uk/government/news/foreign-secretary-
imposes-uks-most-punishing-sanctions-to-inflict-maximum-and-lasting-pain-on-russia [Accessed 8th May
2022].

S0 UK Government. Equality Act 2010 (8th April 2010). Available at: https://www.legislation.gov.uk/
ukpga/2010/15/contents [Accessed 7th May 2022].

5! The New York Times. House Passes Bill Urging Biden to Sell Seized Russian Yachts to Aid Ukraine.
Available at:  https://www.nytimes.com/2022/04/27/us/politics/biden-russia-sanctions.html ~ [Accessed
6th May 2022].

674 AIMHWHNCTPATUBHOE N1 ®UHAHCOBOE ITPABO



Tsepova E.A. RUDN Journal of Law. 2022. 26 (3), 655—677

3ak/a4yenue

HecmoTtpst Ha 7oCcTaTOUHO HEMPOIOJKUTENBHBIN MEPUO/, KOTOPBIA OXBATHIBAET
JTAaHHOE HucclieoBaHue (OKOJO 2,5 MecsIeB), MOXKHO CHAeNaTh MEpBbIE BBIBOJBI 00
3¢ (deKTUBHOCTH TpeanpuHuMaeMbix Poccueil mep mo 3amuTe cBoeil (huHAHCOBOM
CUCTEMBI OT BIIMSHUS CAaHKIMHA. DKOHOMHUYECKUN «OMUIKpUr» 3amajna MmpoBasInicCs,
B TOM yHcie Onaronaps 3hPpeKTUBHOMY «pyYHOMY YIPABICHHUIO» POCCUICKOM HIKOHO-
MHUKOH B HEBEPOSTHO CIIOXKHBIX YCJIOBHAX, KOT/Ia HEKOTOpPbIE PHIHOYHBIE MEXaHU3MBbI
nepecTany QyHKIIMOHUPOBATh. Bompeku mporuo3amM o CKOpOM HpeBpalieHuu pyoIs
«B PYUHBD», IEPBBIMU «GKEPTBAMM» SKOHOMHUYECKOI BOMHBI CTaIM 3aN1a/IHbIE AEMOKpa-
TUYECKHUE MPUHIIMIIBI, TAKHE KaK BCEOOIee paBEHCTBO Mepe]l 3aKOHOM U HEMPUKOCHO-
BEHHOCTH TpaBa coOcTBeHHOCTH. K 001a1aTensiM pOCCHICKOTO IMacnopTa B psiJie CTpaH
OHHU TeNephb NPUMEHSIOTCS KpaliHe U30upaTenbHo, X0Ts EBpokoMuccust yTBepKIaeT,
YTO UMEHHO MOJIEPKKA IEMOKPATHN SIBJISETCS LENbI0 BBEACHHS CAHKIINM.

[Tpumepsr Mpana, KHJIP u Benecyamnbl cBUAETENHCTBYIOT, YTO 9KOHOMUYECKHE
CaHKITUH HE CITy’KaT IeJIsIM MeKIyHapoHoi O6e3omacHocTH. [1o cBoei cyTn oHM SBIIS-
I0TCS IECTPYKTUBHBIM MHCTPYMEHTOM, «9KOHOMUYECKUM OpPY>KHEM», HAIPABICHHBIM
Ha pa3pylueHre (GUHAHCOBOM CHCTEMbI CTPAHBI U, KaK CIICACTBUE, CHIDKCHHE KaueCcTBa
YKU3HU €€ HKUTEJEH.

YuuThiBasi TECHbIE 3KOHOMUYECKHE U TOPTOBbIE CBsA3M Poccuu ¢ npyrumu crpa-
HaMHU, pa3pylieHHe KOTOPHIX HEM30EKHO MPUBEAET K HETaTUBHBIM MOCIIEACTBHAM TSI
Ka)KJI0W U3 CTOPOH, MOKHO CJIEJIaTh BBIBOJI, YTO BBEJICHNE CAHKIIMHA CTao abCOIIOTHO
TYMHUKOBBIM PEIIEHUEM MEXTyHapoaHoro KoH(mukra. CTpyKTypHbIE M3MEHEHHS B
erie He BoccraHoBuBIIekcs mocie nanaemMun COVID-19 MupoBoit sSkoHOMHKE, COTTPO-
BOXKJIa€MbI€ PEKOPAHBIMHU TeMIaMH UHQIIALNN, MOTYT CIPOBOLIMPOBATH TTI00ATBHBIN
(MHAHCOBBIN KPU3UC, KOTOPBIN B IEPBYIO OUEPEIb YAAPUT MO PSAIOBBIM KUTEIISIM MHO-
KECTBa CTPaH, AAJCKUM OT MPUHATHUS MOJIUTUUYECKUX perieHud. Mbl MokeM HabTio-
J1aTh, KaK Ha MEXAYHAapOJHON apeHe MOCIIEI0BATEIbHO Pa3bIIPhIBAETCS KJIACCUYECKas
lose-lose situation. Ho u y Hee ecTh cBoU «OeHeduuapb. JcKanalus reonoauTuye-
CKOTO TMPOTHBOCTOSIHMS ~OOecredmsia aMEpPUKAHCKHI  BOEHHO-ITPOMBIIICHHBIH
KOMILIEKC 3aKa3aMu Ha Tojbl Bepen. Cui bono?

B pamkax naHHOW cTaThM HE HAILIM CBOETO OTPAXKEHUS TaKHe Ba)KHEUIIHNE
BOIPOCHI, KaK:

1) oueHka BO3IEHCTBUS HA COCTOSIHUE MEXTyHAPOIHBIX OTHOLIEHUH MTOJTHOMAC-
mTabHOW WH(MOPMAITMOHHON aHTUPOCCHUUCKOM KaMIaHWH, COIPOBOXKIAOMIECHCS
BCIUIECKOM pyco(oOnu, 3aTpOHYBIIIEM B TOM YKCIIe cepy KyIbTYPHBIX U TyMaHUTap-
HBIX CBSI3CH;

2) aHanu3 Mep, BBIXOASAIINX 32 paMKaxX OTHOWICHHH PEryIupyeMbIx (puHaHCO-
BBIM IIPAaBOM, NMPEANPHUHATHIX Poccueil 1uisl 3aliuUThl CBOMX HMHTEPECOB B YCIOBHAX
CaHKIIMM, BKIIOYasl SKCIIOPTHBIE U UMIIOPTHBIE OTPaHUYEHHMSI JJIs1 OTACNIbHBIX BUIOB
TOBapOB, JeTralu3alMio MapauiebHOTO WMIIOPTa, BHU30BbIE OTPAHUYEHMS IS
WHOCTPaHHBIX TpaXxJaH U AUIIOMATOB, OTBETHBIC MEPCOHAIBHBIE CAHKIUH, BBEJICHHE
JIOTIOJTHUTENBHBIX MEP YTOJIOBHOM U aIMUHUCTPATUBHON OTBETCTBEHHOCTH.

ABTOp IUTAHMPYET PACKPBITH U JAOINOJHHUTH 3TH, & TAKXKE€ HEKOTOpPHIE HHBIE
acleKThl TPUMEHEHUSI SKOHOMHYECKUX CAHKUUH B JPYTMX HAay4YHO-HUCCIENIOBATEIb-
CKUX paboTax Mo 3TOW U CXOJHOM TeMaTHuKe.
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BBenenue

Ha ceropnsimiauii 1eHs B POCCUNCKON I0pUINYECKON HAyKE TOBOJIBHO MAJIO BHU-
MaHHs YJEICHO BOMPOCaM TMPABOBOTO PETYIHPOBAHWS OTBETCTBEHHOCTH CYOBIIA-
JICNTBIICB B CIy4ae pa3jinBa HEPTEIPOIYKTOB C MOPCKUX Cy,Z[OBl. B niepByto ouepenp,

! B 0OCHOBHOM B POCCHIICKOH ¥ 3apy0exHON IOPHANIECKON HayKe BHUMAHHE yIENEHO BOIIPOCaM 00s3aTeNb-
HOTO CTPaxOBaHUsI TPAXKIAHCKOH OTBETCTBEHHOCTH CY/IOBIIAICIIBIIEB 32 3arPsI3HEHHE MOPST HE(THIO, B 4aCTHO-
ct cM.: (Arkhipova, 2020; Arkhipova, 2010; Gorbacheva, 2012a; Gorbacheva, 2012b; Cowell, 1997; Hart,
1999; Hourihan, 1980; Seymour, 1992; Treves, 2011; Zhu & Zhao, 2015; Zhu, 2007).
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9TO, KOHEYHO, 00YCJIOBIEHO PEIKUMHU CIy4YasiMU Pa3IuBOB HEPTH, KOTOPHIE OBl IPHU-
BOAWJIM K CKOJb ObI TO HU OBUIO 3aMETHBIM CYACOHBIM CIOpaM H, KaK CJE/ICTBUE,
OCTPBIM BOIPOCaM MPABOMIPUMEHEHHU. XOTs, TI0 HAIlleMy MHEHHIO, 3TO OJNH U3 BaX-
HEUIUX U aKTyaTbHEHIINX BOMPOCOB, MOCKOIBKY KACAETCSl HE CTONBKO HEKUX Jaje-
KHX OT OOBIBAaTEeNsl BOIPOCOB pa3Mepa OTBETCTBEHHOCTH CYIOBIIAICIBIIEB, CKOJIBKO
MpaBa rpax<aH Ha OJIArONPUATHYIO OKPY’KaOIIyto cpeay. iMeHHOo OT crmoco0oB 3aKo-
HOJATENbHOTO PEeTyINPOBaHUS U IPABONPUMEHUTEIHLHON TPAKTUKH B KOHEYHOM CUETE
3aBUCUT HA00p M 3()PEKTUBHOCTH CITOCOOOB TUKBUIAIMK PA3JIMBOB HEPTH C CYJIOB,
KOTOpPBIE HEM30ESXKHBI JI0 TEX TMOP, MOKa Cyaa UCTIONB3YIOT WU MEepeBO3AT HedTernpo-
nykTel. Jloruka 3nmeck mpocta. [Ipo3paunas cuctema opraHU3allMd U MPHUBICYSHUS
aBapuIHbBIX CIIy’)KO — JIMKBUJIATOPOB He(TEpaszIMBOB, OObEKTUBHAS U YCTOWYMBas
CHCTEMa KOMITEHCAITUU YOBITKOB, OOIIEAOCTYITHBIE CTATUCTUYECKHUE TAHHBIE MOTHBH-
PYIOT CYIOBIIJICNIbIIEB KaK MOXHO OBICTpee MPHUCTYNaTh K JUKBHIAIMN U aKTUBHO
COJICHCTBOBATH TPOIIECCy cOOpa pa3uBIIeiics HEPTH. ITO MOKHO BBIPA3UTh B JIAKO-
HUYHON (opMyJie: OTIEpaTUBHOCTh MPHHATHS MEp IO JIMKBUAAIIMA = MEHBIIE Bpea
OKPY’KaIOIIEeH cpejie = MeHbIIe pacxo/10B. Kazanock Obl, B BEIMTPHIIIIE BCE.

Ho, k coxaneHuro, Kakoh-JINOO OOCTOATEIBHON WM IEHTPAIM30BAHHON CTaTH-
CTUKH O CIydasx pa3iuBOB HePTH C CyJIOB Ha Tepputopuu Poccuu B cBOOOIHOM
nocryre HetT. B CMU? e monafaoT IHIIb eHHUYHbIE (BO3MOKHO, CaMble KPYITHBIE)
cllydau M, KaK MOKa3bIBaeT MPaKTHKa, C GONBIIOH 3a1epxkKoit’. T1o9ToMy CKONBKO ObI
TO HH OBLJIO JOCTOBEPHBIX CTATUCTHUYECKHUX JAHHBIX O KOJIMYECTBE PA3IMBOB HedTe-
MPOJYKTOB C CYZI0B, BAHOBHHUKAX TaKWX PA3JIMBOB U pailoOHax, B KOTOPBIX TO MPOUC-
XOJTNIIO, a TAK)KE, YTO HanboJsee BaXKHO, pa3Mepe (1, TIIaBHOS, KPUTEPHUSIX OTIPEICTICHIS
pasmepa) OTBETCTBEHHOCTH, B HAIIeM paclopsbDKeHUH HeT. Taxkke HEeBO3MOXKHBIM
MPEACTABISIETCS] YCTAHOBUTH, KAaKOW MPOIEHT CIydaeB pas3iuBa He(TEMPOIyKTOB
JIOXOJTUT JIO0 CyIeOHBIX pa3oupaTenbCcTB. TeMm He MeHee, COOOIIEHHMS O pa3iuBe HedTe-
NPOJYKTOB C CyJOB BCE e TOMajaloT B Mpeccy’, 4To Mo3BOJSET HAM 3aKITIOUYHTH,
YTO TIOJAABJISFOIICE OOJILITUHCTBO TaKUX WHIIMJEHTOB pasperiaeTcsi 0e3 oOpareHus
B CyL’.

Te kpaliHe HEMHOTOYHMCIIEHHBIE PEIIEHUS POCCUMCKHX CYJI0B 10 CIIOPaM O KOM-
TIEHCAIINH BpeIa OKPYKAIOMIEH cpe/ie 3a pa3uB HEPTEPOTyKTOB UM O BO3MEIIEHUT

2 Hanpumep cM.: OO0 «Mopckast 5K0JIOTHs JTMKBUAMPOBANIO pasius MazyTa y npudaios OAO «3asox MOP-
TUJIPOCTPOM» B mopry Cankr-Ilerep6ypra. Pexum mocryma: https://www.rbc.ru/spb_sz/freenews/
5592¢3139a79473b7f4bdced (nata obpamenus: 01.10.2021); OO0 «Kountyp CII6» nukBuaupyet Hedrepas-
muB B bonsmowm nopty Cankr-IletepOypr. Pexxum mocrtyma: https:/portnews.ru/news/292613/ (zata obpare-
s 01.10.2021) u ap.

3 Tak, mepsoe ynomuHanue B cetu «MurepHer» o pasnuse HedTH ¢ T/x Loza MOXKHO HaliTH TOJBKO
ot 16 cents6ps 2019 1., B TO BpeMst Kak cam pasziauB npousorern 19 urons 2019 r. CraTeu e, TOCBSIIEHHBIE
HETOCPEICTBCHHO Pa3yiuBy, ObUTH OImyOnKoBaHb! Juiib B 2020 romy, BO BpeMsi aKTHBHOM CTaJuM CyICOHBIX
pa3dupaTeNbCTB.

4 KonnaecTBo crydaes pasznuBa He()TH B TEPPUTOPUAIIBHBIX BOIaX POCCHH MOKHO OYEHB TPHMEPHO OLEHHTH
1o uHpopmManuu ¢ MHGOPMAILMOHHOTO MOPTajIa POrtnews.ru, OTCOPTUPOBAB CTATHH IO TETy «HedTepa3anuBy.
Tax nu uHAYe, JaHHBIE O Pa3iIMBaX MOSBIAIOTCS B HH()OPMAIIMOHHBIX pecypcax exeMecsqHO.

> MOKHO TIPUBECTH HECKOJILKO HOBOCTEH O pasiikBe HEYTEMPOIYKTOB C Cy/I0B, KOTOPbIE HE OBUIH IIPOJOIKEHBI
B CyJe, W, M3 3TOT0 MOXHO IPEIIOJIOXUTh, YTO OHH OBUIM YperyJIHpoBaHBl MUpPOM. PexxuM noctyma:
https://portnews.ru/news/292613/ (nara oopamenus: 01.10.2021).
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pacxo/10B Ha JIMKBHUIALUIO TTOCIEICTBUI HedTepasnuBa, KOTOphIE BCe K€ 3aKaHIMBa-
I0TCS CyJeOHBIM pa30MpaTeIbCTBOM, BBI3BIBAIOT MHOKECTBO BOIPOCOB, BBI3BAaHHBIX
OTCYTCTBHEM KakK ObI TO HH OBIJIO 0(pOPMIIEHHOTO BEKTOpa CYICOHOM MPaKTUKH, TIOHH-
MaHHUSI POCCUMCKUMHE CyJaMH OCHOBHBIX MEXIYHAPOIHBIX HHCTPYMEHTOB B JTaHHOM
obmactu (nericTByromux u s Poccun), ocobeHHOCTEH JIMKBUIAIINK HEPTH B aKBaTO-
pHH, MUPOBOI TPAKTHKUA MO OOphOe C 3arpsi3HEHHEM BOJIHBIX PECYpPCOB He(ThIO
¢ cynoB. [lena o Bo3MelIeHHH YOBITKOB, IPUUNHEHHBIX Pa3InBOM HE()TH C Cy10B, BbI-
3BIBAIOT PSIJl MATEPUATBHO U MPOLIECCYATBHO-IIPABOBBIX BOIPOCOB, O KOTOPBIX MOHIET
peub HUKe. W, mpexae 4eM MepedTH K MPaKTHYECKUM aclieKTaM, OCTAaHOBUMCS Ha
KpPaTKOM HW3JI0KCHUU HOPMATHUBHO-TIPABOBOTO DPErYJIMPOBaHUS B PaccMaTpUBACMOM
OTpaciy.

MexkayHapoOAHO-IPABOBOE PeryJIupoOBaHue
NpeI0TBPAlleHUsI 3arPsA3HEHHUS € CY/I0B

Mup Bcepbes 3aaymancss o 00prOe ¢ 3arpsi3HEHUSIMU MOPSI C CYZI0B OKOJIO CTa
et Hazan’. [lepBble aKTHBHBIE JEHCTBUS B 3TOM HanpapieHuu npeanpunsiu CLIA B
1926 romy’, mpuriacus 3KCrepToB — IpeAcTaBuTeNE 13 MOPCKUX iepikaB 00CyIUTh
TEKYyIee COCTOSHUE CYJOXOJHBIX MyTeH B CTpaHaX — ydaCTHUKaX KOH(pepeHIHH,
MIPUYMHBI 3aTPA3HEHUS BOJHBIX PECYPCOB HE(PTHIO, MEPHI 10 MPEIOTBPALIEHUIO TAKOTO
3arpsi3HEHMs. DTO MEPOIIPUATHE HE MPUBEIO K 3aKIIOYCHUIO MEXKTyHAPOIHOIO J0r0-
BOpa, HO IO UTOraM BCTPEYM HKCHEPTHI COIJIACOBAIM OOIIME PEKOMEHJIAIMH 10
MIPEJOTBPALICHHUIO 3arps3HEHUS HE(PTHIO C CY/I0B, KOTOPHIE JIETJIH B OCHOBY TOCIIEAY-
FOIINX MEXIYHAPOAHBIX aKTOB. DTy «TEXHHYECKYI0» KOH(EPEHIINI0 MOKHO Ha3BaTh
OTHPaBHOW TOYKOW ISl JANBHEWINErO PAa3BUTHS PETYIUPOBAHUS PACCMATPUBAEMOM
orpaciu. B Hauane XX Beka BOIMPOCHI 3alIUTHl MEPOBOTO OKeaHa OT He(Tepa3IMBOB
OBLIM OTOJBUHYTHI HA BTOPOIl MIaH®, a BKIIFOYEHHI B MOBECTKY JIMIIb MO OKOHYAHHH
BTopoii MupOBOIl BOMHBI.

12 masg 1954 roga npouwa MexayHapoaHasi KOH(pEpEeHLHs, UTOTOM KOTOPOH
cTano npusHiaTue MeicOyHapoOHoil KOHEEHUUU NO NPEOOMEPAULEHUIO 3A2PAZHEHUA
Mmopsa nepmuio 1954 z00a (Koupenmus 1954 r.)°. D1o nepBoe MesKIyHAPOJHOE COTTIa-
IIEeHHeE TI0 TIPEIOTBPAIIEHUIO 3arPA3HEHNS MOPS ¢ Cya0B'’, KOTOPBIM OB BBEICHBI
TepBBIC «ITPOOHBIC» MEPBI OOPBHOBI C 3arpsiI3HEHNEM MUPOBOTO OKEaHa:

% Bonee mopo6HO 0 BOMPOce GOPLOBI ¢ 3arpA3HEHUSMHE C CYJI0B B MUPOBOIi pakTHKe cM.: (Abrahamsson, 1977,
1978; Boyle, 1985; Hock, 1983; Mitchell, 1994; Boczek, 1978; Cordella, 2017; Zhu, 2008).

7 Bornee moapoGHO cM.: JIOKyMEHTBI, KACAIOIIMECS MEXIyHAPOIHBIX OTHOIIEHWH COEIMHEHHBIX IITATOB,
1926 1., Tom L. Pexxum noctyma: https://history.state.gov/historicaldocuments/frus1926v01/d120. (nara obpa-
menus: 01.10.2021).

8 Tpemioskenue GpunanuzupoBats pekomenganuu Kousennueii 6bu10 BHecerno B Jlury Hanmii B 1936 1., HO
BBH/IY MOJIUTHYECKOH CUTYallnH HHUIUATUBY OTJIOXKHJIM JI0 OKOHYaHUs BTOpO# MUPOBO# BOMHBI.

® MexayHapoaHas KOHBEHIMS 1O MPEJOTBPALICHHIO 3arps3HeHus Mops HedTbio (amri. International
Convention for the Prevention of pollution of the Sea by Oil nnu Tax HaspBaemblit OILPOL 54, n3MeHeHHBIiI
B TOCIEACTBUM psAnoM mpoTtokosoB — OILPOL 62, OILPOL 69, OILPOL 71). Pexum nocryma:
http://www.admiraltylawguide.com/conven/oilpol1954.html. (gata o6paruenus: 01.10.2021). Ipunsita B JIon-
noHe 12 mas 1954 r., Berynuna B cuity 26 utonst 1958 r., CCCP parndunmupoBanmun Konsernmuro 3 ceHTAOps
1969 r.

10 UMO — MexyHapoiHas OpraHu3aiys, KOTopas OTBEYAET 32 IOBBIIIEHAE HAJIEKHOCTH U GE30IaCHOCTH
CYJOXOJICTBA B 00JIaCTH MEKTyHApOIHON TOPTOBIIN 1 3a MPEIOTBPAIIEHHE 3arps3HEHHS MOPSI C CyJIOB.
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e yCTaHOBJEHBI 30HBI B 50 Muib, T1e 3anpemaincs copoc HedTH U HeTAHON
cMecH;

e BBEJCHBI TPEOOBAHMS IO 0OOPYAOBAHHIO B KJKJIOM OCHOBHOM TOPTY MIPHUEM-
HBIX COOPYKEHHH JIJ1s1 HE(TEOCTATKOB OT 3arpsI3HEHHON HEPTHIO OAJITACTHOM MITH TTPO-
MBIBOYHOM BOJIBI C CY/IOB.

B nocnenyromem k Konsennuu 1954 rona Obui NPUHSATH TOTIPABKU:

e [lonpaBku 1962 roxa (Bctymuiu B criny 18 mas 1967 r.) yBenmuumiu pazmep
«3anpeTHbIX 308» 10 100 u 150 muinp; KonBeHus pacrnpocTpaneHa Ha TaHKEPHI Bajlo-
BOl BMecTUMOCTEIO Oosiee 150 T. (panee KonBeHIus pactpocTpaHsiach Ha TAHKEPHI
BMecTHUMOCTRIO 500 T 1 Oontee).

e [lonpaBku 1969 roma (Bctynuiau B cuiny B 1987 r.) 3akpenuiu mpaBuiia
cOpoca OaIacTHBIX BOJI.

Emie onvH 3HaUMMBINA TOKYMEHT — Meacoynapoonas Koneenyus no npedom-
épawenuio 3azpaznenus ¢ cyoos 1973 z00a (nanee — MAPIIOJI-73)!"!. CrpykrypHO
MAPIIOJI-73 coctosin u3 20 crareid, aByx [IpotokonoB (I — mopsaok mepemaun
coobmenuit 00 manMAeHTaX; [ — apOutpaskHas mporeaypa yperyaIupoBaHus CIIOPOB)
nu mara [punoxenwnit (I — IlpaBunma mnpemoTBpamieHus 3arps3HeHUs HeDTHIO;
I — IIpaBuna mpenoTBpamieHus 3arpsS3HEHUS] BPEIHBIMH BEIIECTBAMH, IEPEBO3U-
MbiMu HanuBoM; III — TlpaBuna mpenoTBpaiieHus 3arps3HEHUs] BPEIHBIMU Bellle-
CTBaMH, MEPEBO3UMBIMU MOPEM B YIAKOBKE, IPY30BBIX KOHTEHHEPax, CheMHBIX TaH-
Kax, aBTOJAOPOKHBIX U 5KEJIE3HOI0POKHBIX ITucTepHax; [V — [IpaBunia npenorspaiie-
HUS 3arpsi3HEHUS] CTOYHBIMU BOJIaMH ¢ cy10B; V — [IpaBuiia npeaoTBpalieHus 3arpss3-
HeHus: MycopoM ¢ cyaoB). [Ipu stom I[punosxkenus | u II, kacaromuecs 3arpsizHeHus
He(THIO ¥ BPEIHBIMH BEIIECTBaMH, OBLITM 0053aT€ILHBIMHU, B OTJIMYNE OT OCTAIBHBIX
«(akynbTaTUBHBIX», OT TMPHHATUS KOTOPHIX TOCYAApCTBA MOTJIM OTKa3aThbCs IpU
paTHQUKAIIH.

MAPIIOJI-73 yTpatuin akTyaJlbHOCTh, HE BCTYTIHB B crity. B dheBpane 1978 rona
cocTositack MextyHapoaHast KOH(GEpeHIHs 110 0€30MacHOCTH TAHKEPOB U MPEI0TBpa-
HICHUIO 3aTPSA3HEHHS MOPSI, IO UTOraM KOTOPO# ObUIH pUHATHI 1Ba [IpoTokona:

e [Iporokon 1978 rona k MexayHapoIHON KOHBEHITHH IO OXpaHe YeI0OBEYECKOM
’KU3HK Ha Mope 1974 r. (nanee — IIpotokon COJIAC-74)'%;

e [Iporokon 1978 roga kK MAPIIOJI-73 (nanee — Ilpotokon MAPIIOJI-73/78;
MAPIIOJI-73/78)".

' MesxayHapoHass KOHBEHLMS 10 MPEJOTBPALIEHUIO 3arpsA3HeHns ¢ cynos 1973 r. (anru. International
Convention for the Prevention of Pollution from Ships, MARPOL 73). Pexwum npocryma:
https://docs.cntd.ru/document/901764502?marker. (mata obpamenus: 01.10.2021).

12 MeskmyHapoiHas KOHBEHIMS 110 OXPaHE YeNOBEYecKoil xusuu Ha mope 1974 r. (COJIAC, ¢ anrn. —
«SOLAS, International Convention for the Safety of Life at Sea»). Pexum pgoctyna:
https://docs.cntd.ru/document/901765675. (nata oopamienus: 01.10.2021). 'maBroii nensto COJIAC sBrsiercs
YCTaHOBJIEHHE MUHHMAIIBHBIX CTAHAAPTOB, OTBEYAIOIIMX TPEOOBAHHSM 110 0€30I1aCHOCTH IPH OCTPOHKeE, 000-
PYAOBAHHUHU U 3KCILTyaTaIlUHU CyJI0B.

13 MAPIIOJI-73 ¢ usmenenusamu Iporokona 1978 r. — MesxayHapoanas KoHBeHIMS 10 MPEIOTBPAILEHUIO
3arps3HEHMs OKpysKatomieit cpensl ¢ cyaos 1973 r., (MAPIIOJI-73/78). MAPIIOJI-73/78 BcTynmn B cuity 2
okTsI0ps 1983 1., B HeM ydacTBYIOT cBbIe 90 rocy1apcTB, BATOBOI TOHHAXK CYOB KOTOPBIX COCTABIISIET MPHU-
ommuTensHo 90% BaoOBOro TOHHAXA MHPOBOTO ToproBoro ¢uiora. Ilpunoxenns MAPITOJI-73/78 (kpome
[Mpunoxenus 1) BCTyNmaroT B CHILy CAaMOCTOSITENIEHO.
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IIpu aTom IIporokosr COJIAC-74 He MOT BCTYIIUTh B CUJIY PaHbIIE BCTYIIIICHUS
B culy camoii KOHBEHIMM 110 OXpaHe 4eI0BeYeCKOM *ku3HU Ha Mope 1974 rona, u ero
YYaCTHUKaMH MOTJHU OBIThH JIAmIh TocynapctBa — crtoporsl COJIAC. B ormmmame ot
Hero [Iporoxonmr MAPITIOJI-73/78 mo orHomennto k MAPITOJI-73 — camocTosTens-
HBIA JTOKyMEHT, He 3aBHcAmuil oT BeryruieHus B cuimy MAPITIOJI-73 (cr. 1 TIpoTo-
kona). [Toatomy MAPIIOJI-73 Tak HUKOrJa U HE IEHCTBOBAJI B M3HAYAJILHOM pelak-
17078

Ceroguss MAPITIOJI-73/78 BbICTymaeT rilaBHBIM MEXIyHApOJAHBIM HHCTPYMEH-
TOM, PETYJIUPYIOUINMM TpeOOBaHUA 1O 3aIIUTE MOPCKOW Cpebl OT 3arps3HEHHs Bpe.l-
HBIMH BelIeCTBaMHU C CyJoB. McnonHenue TpeboBaHUI TOKYMEHTa MPOBEPSETCS BO
BpEMSI MHCIIEKIIMU CyIOB B TopTax. O0IIre MPUHIMITEI COXPAHEHUS MOPCKOW CpeIbl,
3aKpeIJICHHBIE B YKa3aHHBIX BBIIIE KOHBEHIIUAX M JIOTIOJTHEHHbBIE HOBBIMH TOJIOKEHU-
SIMH, HaIlUTH cBoe ¢uHanbHOe Borutomenue B Konsenmmu OOH mo mopckomy mipaBy
1982 ropa'* (wacte XXII). 3a mocieaHue TobI ObLTH TaKKe TPUHATH MexkTyHapoI-
Hasi KOHBEHIIUSA O KOHTPOJIE 32 BPEIHBIMHU ITPOTHBOOOPACTAIOIINMH CUCTEMaMH Ha CY-
nax 2001 roma'>, MexayHapoaHasi KOHBEHIIUS O KOHTPOJIE CYIOBBIX 0ajTaCTHBIX BOJT
¥ 0CajIkoB U yrpasinenus umu 2004 roza'®, ToHKOHICKas MexTyHapOIHAsS KOHBEHIMS
0 0e30ImacHOM U 3KOJIOTHYECKH palMOHAIBHON yTunu3anuu cyaos 2009 roma'’u ap.

VYKka3aHHbIE BbIIIE MEXIYHAPOAHbIE HHCTPYMEHTHI 3aKPEIUISIIOT OOIINe MpUH-
LUIBI COXPAaHEHHs] MOPCKOM Cpe/ibl U HAMPaBJICHbI HA CO3/IaHUE CUCTEMbl «MEKIyHa-
POIHBIX HOPM M CTaHAAPTOB» B 00JIACTH TPEIOTBPAIICHUS 3arpsi3HEHUS MOPCKON
CpeIIbl, KacaroTCs MPEMMYIIIECTBEHHO MpaB 1 00s3aHHOCTEH TOCYIapCTB B 3TOM cdepe.
Jst neJieif HacCTOSIIETr0 HCCJIEJOBAHUSA HMEIOT MEPBOCTENEHHYIO POJIb MEK/IyHa-
POHBIE A0T0OBOPbI, YCTAHABJIUBAOIINE MPABHJIA I'PAKAAHCKON OTBETCTBEHHO-
CTH 32 COCTOfIBIIEECS] 3arPsSI3HEHHME.

OTnpaBHOI TOYKOM K pa3pabOTKe TaKUX MPABUII MOCTY KU pa3iuB HEPTH B pe-
3ynbrate THOenu cymneprankepa «Toppu Kawwvon» (Torrey Canyon) 18 wmapta
1967 rona'®. IIpaBurenscTBo Bputanuu npocuno MeKIpaBUTEIbCTBEHHYIO MOPCKYIO
KOHCYJIbTaTUBHYI0 opranusanuio (MMKO)'!" uccnenosaTs BOIpockl, BO3HUKIINE H3-32
npowuciiecTBys U peaiokuTh perneHne. Copetr UMKO cobpancs 2 mas 1967 1., Ha

14 Kousentuu OOH no mopckomy mpaBy 1982 r. Pexum pmocryma: https:/www.un.org/ru/documents/
decl_conv/conventions/lawsea.shtml. (nata obpamenns: 01.10.2021).

15 MexayHapoanasi KOHBEHIMS O KOHTPOJIE 32 BPEIHBIMH MPOTHBOOOPACTAIONIMME CHCTEMAMH Ha CyIax
2001 r. Pexxum moctyma: https://docs.cntd.ru/document/499019167. (nata obparenus: 01.10.2021).

16 MeskyHapo/iHast KOHBEHIMS O KOHTPOJIE CyJOBBIX Oa/JIaCTHBIX BOJ M OCAJIKOB M yrpasienus umu 2004 T.
Pexxum moctyna: https://docs.cntd.ru/document/902152089. (nata obpamenns: 01.10.2021). MexayHapoaHas
KOHBEHIIUSI O KOHTPOJIE CYJOBBIX OAJUTACTHBIX BOJ M OCAAKOB U yrpasieHu: MU 2004 T., CTOPOHOH KOTOPOH
sBrsiercst Poccntickas denepars, BeTynmna B cuty 8 ceHTa0ps 2017 T.

17 TOHKOHICKash MEXIyHApOIHAs KOHBEHIUS O OE30MACHOM M JKOJIOIMYECKH DAlMOHAILHON yTUIN3AIUU
cymoB 2009 1. Pexmm mocryma: http://www.basel.int/Portals/4/Basel%20Convention/docs/ships/
HongKongConvention.pdf. (zata o6pammenus: 01.10.2021).

18 Katactpoda npousonuia ¢ KpynHeHuM UTAIbIHCKMM HedTeHaTMBHLIM TankepoM «Toppu Kannom», mo-
ctpoennbiM B CHIA u xoxuBmmMm mon iubepuiickuMm ¢uarom. CynepraHkep cell Ha Menb Ha pude y foro-
3amaaHoro nobepexns CoenunenHoro Koponesctsa B 1967 roay, nponus mpuMepHo 25 — 36 MHUJUITMOHOB
rajutoHoB (94 — 164 mwunoHa MUTPOB) ChIpoil HedTH. MiIMeHHO aBapus Tankepa Torrey Canyon moOymuna
MEXyHapoHOE 00IIECTBO IPHHATH PsiJi KOHBEHIINH, KOTOPBIE 00S3BIBAIOT BIIAICNbIIEB CYA0B OpaTh NOJIHYIO
OTBETCTBEHHOCTH 3a BECh yIep0, HAHECEHHBII MPUPOJIE B CiTydae MoJOOHBIX KaTtacTpod.

19 Hasanue Mesxrynapoauoit mopckoii opranusaiuu (MMO) no 1982 roga.
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KOTOPOM OTIPEICIIHIIN, YTO 3asBJICHHBIE BOMTPOCHI HOCAT MPEUMYIIECTBEHHO FOpUITYIC-
ckuil xapakrep. beun co3nan ad hoc xomureT, nepBas ceccust KOTOPOrO COCTOSIACh
yxe B uroHe 1967 roma. Ko Bropoii ceccuu B HosiOpe 1967 rona [IpaBoBoii Komurer
ctan noctostHHbIM opranoM UMKO. B mae ke 1967 roqa UMKO Takske co3mpanu noji-
KOMHTET JJIsl M3Y4eHHUs] mpoOieM, CBsI3aHHBIX ¢ MHOUAEHTOM Torrey Canyon. Tak
HAYaI0Ch B3aMMO/ICHCTBHE MEXY IBYMSI KOMHTETaMHU U pa3paboTKa HOBOTO PeTyJIH-
poBanusi. OCHOBHOH BOTIPOC — MPEAOCTABICHNE aJIeKBAaTHBIX CPEJICTB 3aIIUTHI K KOM-
MEHCAIK MMOCTPAAABIINM OT MacIITaOHOTO pa3uBa.

Kondepenuus no npunstuto Konsenuuu cocrosiachk B bproccene, B mepuon ¢
10 o 29 Hos0ps 1969 rona. 3amadya — onpenenuTbCs Mo ABYM KITFOUEBBIM BOTIPOCAM:
1) mpupoaa OTBETCTBEHHOCTH; 2) KTO JOJKEH HECTH OTBETCTBEHHOCTD 3a pasiuB. [Ipu-
Ope’kHBIE rOCY1apCTBa, OCOOCHHO YSA3BUMBIE K 3arps3HEHUIO TPeOOBAIN MaKCUMAJIbHO
BO3MOYKHOM KOMIICHCAIMH, KOTOpas Obl rapaHTHpOBala BO3MEIICHHE YOBITKOB OT
OYHCTHBIX pabOT M BOCCTAHOBJICHUSI PECYPCOB HA UX TEPPUTOPHH, BKIIOUAS TEPPHUTO-
puambHOe Mope. JTo Moriia Obl 00eCIeUUTh TOIBKO CTPOrasi OTBETCTBEHHOCTH CY/I0-
Bianenbia. Ho rocymapcTBa, Ha KOTOpBIE MPUXOIUTCS OOJNbIIAst MO TaHKEPHOTO
¢oTa (1o mepeBo3ke He(TH), COTIACHBI OBUIM HA CTPOTYIO OTBETCTBEHHOCTH TOJBKO
€CJIM OHa BO3JIarajiach Ha Ipy3, a He Ha Ccy/10BJaieiblieB. Ha cyaoBnaaenbleB npeasa-
rajloch BO3JI0XHUTh TOJBKO BUHOBHYIO OTBETCTBEHHOCTb. IlepBOHAauaIbHO B KauecTBE
OCHOBHOM pa3pabaTbIBajach UAesl BO3JIOKUTh CTPOTYIO OTBETCTBEHHOCTh UMEHHO Ha
Ipy30BJaJIeNIblEB U YUpeAuTh GOHI KOMIIEHCAIIMM HA OCHOBE pacyeTa MacChl IPy30B,
HepeMeIaeMbIX MOPEM.

Komnpomucca ynanocsk 106UTECS TOIBKO MO BapUaHTY, MIpeUIokeHHOMY Benn-
KOOpHUTaHUEH — BO3JIOKEHHE CTPOTOi OTBETCTBEHHOCTH Ha CyJIOBIIaJeNblia, 00s3a-
TEJNBHOE CTPaXOBAaHUE, OTPAaHMUEHHE OTBETCTBEHHOCTH M YUpEeXIeHHE (POH/1a KOMIICH-
caluu ISl MacIITaOHBIX Pa3IUBOB.

Hrorom pabotsl Kondepenmmu crano npunstue Kongeenyuu o zpaxcoanckoi
OMmMeemcmeeHHOCIU 3a yuiepo om 3azpaznenusn negpmuto 1969 z00a (nanee — Kon-
BEHIUs O rpakaaHcKoil orBeTcTBeHHOCcTH; Konsenrus CLC)™, B nanbHeiimem nepe-
cmotpenHas [Iporokonom 1992 rona. Ilockonsky KoHBeHIMs O rpaaaHCKH OTBET-
CTBEHHOCTH TPUMEHSIETCS] TOJIBKO K CIydasiM pas3iinBa He(TH, IePeBO3UMON B Kaye-
CTBE Tpy3a M HE TOKPBIBACT pa3iuB HEe(TH, UCTOIH3yEeMON B KauecTBE OYHKEpHOTO
toruiBa, B 2001 romy Obuta mpuHsITa MeicOyHapoOHas KOHGEHUUA O 2PaHCOAHCKOIL
Omeemcmeennocmu 3a yuiepo om 3azpa3Henus OyHKepHbIM MORIUGom (Janee —
BynkepHas kouBeHIMs)’!, BcTynusinas B cuny B 2008 roxy.

O0e KOHBEHIIMM UMEIOT HCHTUYHOE CO/ICPKaHKMe B YACTH MPHHIUIIOB U OCHO-
BaHUI OTBETCTBEHHOCTH, 32 UCKIIOYEHHUEM JIMMUTOB OTBETCTBEHHOCTH CYAOBIIAEIb-
ueB. Tak, Konsennust CLC npenycmarpuBaeT COOCTBEHHbBIE JIMMUTBI, B TO BpEMs Kak

20 MexyHapoiHas KOHBEHIMS O T'DaXIAHCKOW OTBETCTBEHHOCTH 32 yHIEpO OT 3arpssHeHus HePThIo
(anrn. International Convention on Civil Liability for Oil Pollution Damage (CLC)). Pexxum noctyma:
https://docs.cntd.ru/document/1900700. (nata obpamenus: 01.10.2021). CornacHo ®enepaisHOMY 3aKOHY OT
02 suBapst 2000 r. Ne 27-®D3 Poccuiickas denepanus crana ygactaHukoM [Ipotokona 1992 r. Berynun B cumy
Ha teppuropun P® ¢ 20 mapta 2001 1.

2! MexyHapo/iHas KOHBEHLMS O IPaskIaHCKOM OTBETCTBEHHOCTH 3a yIIEpO OT 3arpsA3HeHHUs 6yHKEPHBIM TOII-
oM 2001 r. // C3 Pd. 2009. Ne 21. Cr. 2498. ByHkepHas KOHBEHIMSI BCTYIIJIA B CHIy Ui Poccuiickoi
Denepanuu 24 mas 2009 r.
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byHkepHas koHBeHIMs OTChUIaeT K KOHBEHIINN 110 OTPaHUYEHHIO OTBETCTBEHHOCTH 110
MopckuM TpeGosanuaM 1976 rona*’. ByHkepHas KOHBEHIHS TakxKe He TIpelLyCcMaTpy-
BAaeT TPETHETO YPOBHS KOMIEHCALIUU — MEXIYHApOIHOr0 (POH/A, KOTOPBII «BCTYIAET
B urpy» no Konusenmuu CLC, ecnu cymMmM KOMIIEHCAIIMU CYAOBIAJENbIla U CTPAXOB-
mMKa HepoctaToyHo. IIpuMenenne 00eMX KOHBEHIMH BbI3bIBAET 1Ba TECHO CBfl-
3aHHBIX Me:K1Y c000i1 0JI0KAa OTBETCTBEHHOCTH CY10BJIa/Ie/1blla — 32 3arpsi3HeHHe
OKpY:Kalolleil cpebl U 32 HHOM yiep0, NPUYMHEHHBIH Pa3JInBoOM.

OTBeTCTBEHHOCTH 32 3arpsi3HeHHe OKPY:KaloLleil cpeabl.
Oco0eHHOCTH POCCHIICKOT0 MPABONPUMEHEHUS

3arpsi3HEHHE OKPYIKAIOIIeH cpeibl TPAJAUIIMOHHO BBI3BIBAET OYPHYIO PEaKIIUIO
CO CTOPOHBI OOIIECTBA, €CM O TAKOM 3arpsS3HEHHH CTAJ0 W3BECTHO IIUPOKON 00IIIe-
cTBeHHOCTH. [IpaBo Ha GIArONPHUATHYIO OKPYKAIOIIYyIO cpedy rapantupoBaHo Kon-
ctutynueit Poccuiickoit ®eneparnuu (nanee — Konctutynus P®)* (ct. 43 Koncrury-
un P®). I HecMOTps Ha TO, YTO B MOBCEHEBHOM JKM3HU TPaKJaHe B OOJBIIMHCTBE
CBOEM PEAKO 3aJyMBIBAIOTCSI O HEOOXOJUMOCTH COPTUPOBATH MYCOP U COKPATUTH KO-
JIUYECTBO €MHOXK/IbI HCIIOJIB3YEMOT0 TUIACTUKA, COOOIICHUS 00 OUepeHON TEXHOTeH-
Hoit kaTacTpode* Bce ke crpaBeIMBO BHI3BIBAIOT THEB M TPeOOBaHKE HANTH U HAKa-
3aTh BUHOBHUKA. O3By4YHBaeMble CyMMbl KOMIIEHCALlUU, paccUUTaHHble Pocmpupon-
HAJ30pOM, KaXKyTCs BIIOJIHE aJICKBATHOW TUIATOM 3a MOTPaHUE PUPOIHI.

Tem HEe MeHee, aHaTU3 MPOIEAYPHI U CIIOCOO0B BO3MEIICHUS BpeIa, TPUUNHEH-
HOTO OKpY’Karolleil cpene, MOKa3bIBaeT, YTO BBIBOJA O MPABOMEPHOCTH M, INIABHOE,
3G GEKTUBHOCTH TaKOW KOMIICHCAIIMM MOMKET OKa3aThCs MpPeXIeBpeMeHHbIM. B
MIEPBYIO OUEPE/Ib, TIOTOMY YTO TaKasi KOMIEHCALHS HalpaBieHa IPEUMYIIECTBEHHO Ha
oOoramenne OrwpkeTa rocynapersa. JleHexKHbIe CpeICTBa, BHIIUIAYMBAEMBIE 32 BpPEJl
OKpY>KaroIlel cpesie, MOI'yT BOBCE HE HANPABIIATHCA HAa €€ BOCCTAHOBJIEHUE C YEM CO-
rnacuincs KoHCTUTYLMOHHBIIH ¢y PO,

3aKOHOAATENBCTBO 00 OXpaHe OKPY’KAIOLIEH Cpeibl TpelycMaTpuBaeT J1Ba BUAA
BO3MEUICHHsI — B HaType (BOCCTaHOBJICHHUE), THO0 ACHEKHAs KoMIleHcalus. Beimarta
JICHEe)KHOM KOoMITeH Ay (PaKTUYECKH OTMEHSIET 00513aHHOCTh Y BUHOBHHKA 3arpsi3He-
HUSI BOCCTAHOBHTDH OKPY’KAIOIIYIO Cpely, HO M 00S3aHHOCTh HAIIPABUTh TMOJTYUCHHBIE
CYMMBbI KOMIIEHCAllU¥ Ha BOCCTAHOBJIEHHE y IOCyJapCcTBa OTCYTCTBYeT. TO €CTh BbI-
IU1aTa KOMICHCAIMH HE TIPUBOJHT K TEM pe3yibTaTaM, Ha KOTOpble OHa ObLIa paccuu-
taHa. [loMmuMoO 3TOro, aGCTPaKTHOCTb METOJUKH pPacdyeTa KOMIIEHCAIIUU BbI3BIBACT
BOIIPOCHI CO CTOPOHBI CIEUATIMCTOB, 3aHUMAIOLINXCS 3alIUTON OKpY Katolel cpepl,

22 KoHBEHIHS 110 OFPAHHYEHHIO OTBETCTBEHHOCTH MO MOPCKUM TpeGoBanusiM 1976 r. / BMJI, 2013. Ne 5.
Konsenmus Berynmia B cruty 1 nekadbps 1986 r. B coorBerctBum co cr. 10 IIporokona ot 2 mast 1996 r. 06
HM3MEHEeHUH HacTosmel KonBeHny nprucoejuHeHne K HeMy o3HadaeT pucoeuHenne k Konsenmmn. Poccenii-
ckas denepanust npucoearHunacs K Iporokony ®@enepanbHbiM 3ak0HOM OT 6 stHBaps 1999 r. Ne 9-D3.

23 Opunmanbbiil Teker Koncruryiuu PO ¢ BHecenubiMu monpaskamu ot 14 mapra 2020 r. orny6auMkoBan Ha
OduipanbHOM UHTEpPHET-TIOpTajIe npaBoBoil nHpopmarmu. Pexxum noctyma: http://www.pravo.gov.ru (nara
obpamenus: 01.10.2021).

2 Hanmpumep, pasimus TomnumBa B Hopunbcke B Mae—mione 2020 1. Cm.: Pexum  pocryna:
https://www.bbc.com/russian/features-53282724. (gara odpamenus: 01.10.2021).

% [Mocranosnenue Koncruryuuonnoro cyna PO Ne 12-I1 ot 02 uronst 2015 1. // C3 PD. 2015. Ne 24. Cr. 3547.
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a peruoHaJIbHbIE OpraHbl PocnipupoaHaa3opa 3a4acTyio NbITAI0TCS U B3bICKATh JICHEXK-
HYI0 KOMIIEHCAllNIO, U 0053aTh BUHOBHUKOB 3arps3HEHUs] CBOUMH CHJIAMH BOCCTaHO-
BHTh IEPBOHAYAIBHOE COCTOSHHE OKPYKAKOIIEH cpeabl*® (4T0 MO CyTH MPEICTABIACT
co00¥ TBOMHYIO OTBETCTBEHHOCTD). CTaHIapT M OpeMs TOKa3bIBaHUS B CIIOPAX C MPH-
POIOOXpaHHBIMU OpraHaMM TAK)KE BBI3BIBAIOT ONpeAeSCeHHbIE MPOOJIEMbl HA IMpak-
Tuke?’. BllenepeuncieHHbIe BOIPOCH BO3HUKAIOT B CBA3H C IPMMEHEHHEM POCCHIi-
CKHMU CyJIJaMU HallMOHAJIBHOTO 3aKOHOJIATENIbCTBA, KOTOPOE, HECMOTPS Ha MOMBITKY
Pa3bACHEHHS OTJAENbHBIX ACMEKTOB BepXOBHBIM CyI0M>*, 0CTaoch BechMa MPOTHBO-
pEUUBBIM.

Jlns cimydaeB, CBSI3aHHBIX ¢ BO3MEIICHUEM BpeJia B CBS3U C Pa3IMBOM He(TH C
CYZI0B, IOMUMO OOIIEro MPUPOAOOXPAHHOTO HAIIMOHAJIBHOIO 3aKOHOAATENIbCTBA JIeHi-
CTBYIOT clrienuanbHble HopMbl Kogekca Toprosoro Mmoperasanust Poccutickoit dene-
pamuu ot 30 ampens 1999 rona (manee — KTM P®)* (rmasst XVIII u XIX.I),
JOCIIOBHO MMILIEMEHTHPOBaBIINE KOHBEHIIMIO O I'pa)IaHCKOH OTBETCTBEHHOCTH M
ByHkepHyI0 KOHBEHIHIO, K KOTOphIM Poccust nmpucoenuannacs B 2001 u 2008 rogax
COOTBETCTBEHHO. [IpUHIIMITBI, HA KOTOPBIX CTPOSITCS 00€ KOHBEHIMH WICHTHYHBI U
CBOJATCA K TOMY, YTO CyAOBJa/IENell, HECYIIUH CTPOTYI0 OTBETCTBEHHOCTb 3a PA3JIMB
HE(QTENPOAYKTOB C Cy/IHA, JOJKEH OTBEYATh UCKIIOYUTEIBHO B COOTBETCTBUU C YCIIO-
BUSMHU, ONPEICICHHBIMH 3THM MEXIYyHApOJIHBIM J0roBopoM. KoHBeHIMH orpene-
JAI0T chepy NpUMEHEHus, MOHATHE yiiepOa, MPUUMHEHHOTO OKpY’Karollel cpeze, a
TaKXe MOPSI0K IpeaAbsABICHUs TpeOOBaHUH K Cy1oBIaenblly. KoHBeHIMS 0 rpakjaH-
CKOM OTBETCTBEHHOCTH TAKXKe IpelyCMaTpUBAET COOCTBEHHBIE JIUMUTBI OrpaHUUYCHUS
OTBETCTBEHHOCTH CyJoBianenbua. 1, B qononnenue, Obina 3akroueHa KoHBeHIus o
co3maHuu MexnayHapogHoro (oHma uis KOMIIEHCAMu yiepda OT 3arps3HeHHS
HepTeio 1971 roma (m3menena IIporokomom 1992 r.) (mamee — KouBeHIus
0 co3aHuu MexXIyHapOaHOTO (bOHz[a)3°. Mexnaynapoansiii ponn (nanee — Doup;
MesxayHapoHbiii (OHI) — MEKIPAaBUTEILCTBEHHAS OPraHU3aIINsl, BHITUIAYHBAOIIAS
KOMIICHCAIIUIO 3a 3arpsi3HEHHE HE(THIO C TAHKEPOB, €CIM CYMMBI, KOTOPBIE OJIKHbI
OBITh BBIILJIAUEHBI CYJIOBJIAJIEIIbLIEM/CTPAXOBIIUKOM, HE MOKPHIBAIOT BCEX YOBITKOB.
®onnom pazpaboTaHbl MOAPOOHBIE KOMMEHTapuM K KOHBEHIMM O TIpa)IaHCKOH
OTBETCTBEHHOCTH" '

26 TMocranosnenue ApGurpaxuoro cyaa 110 or 05.09.2019 o memy Ne A55-22101/2018. Pexum poctyna:
https://sudact.ru/arbitral/doc/EXIKofaEGFLK/. (nata obpamenus: 01.10.2021).

270 TenaeHIMSIX B Cy1€OHOM IPAKTUKE 110 CIIOPAM O B3LICKAHHY BPEJa OKPYIKAIOIIE Cpejie MoApOoOHO MHUIIIET,
nanpumep, 0. B. FOpuenko: https://www.pgplaw.ru/news/Ecology 09 2020small-pages-76-87.pdf

28 [Tocranosnenue [lnenyma Bepxosnoro cyna P® ot 30 Hos6ps 2017 r. Ne 49 «O HEKOTOPHIX BOIPOCAX IIPH-
MEHEHHs 3aKOHOJIATENbCTBA O BO3MEIICHHH Bpe/ia, MPUUHHEHHOT0 OKpYXKaroLiei cpene» // Poccuiickas razera.
217. Ne 280.

2% Kogekc Toprooro moperuiaBanusi Poccuiickoit ®enepanuu ot 30 anpens 1999 r. (B pen. or 11 urons
2021 1.)// C3 PD. 1999. Ne 18. Ct. 2207; C3 PD. 2021. Ne 24 (Y. I). Ct. 4188.

30 MeskmyHapoiHast KOHBEHIIUS O CO3MaHUH MeKIyHapoHoro GoHaa 1yl KOMIEHCAlUU yiiepOa oT 3arpsis-
HeHust HedThio (aHri. International Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage). Pexum noctyma: https://bellona.ru/2007/05/07/konventsiya-o-
sozdanii-mezhdunarodnogo/. (nara obpamenus: 01.10.2021). Poccuiickas Penepaiius sBiseTcs: y4acTHHULIEH
JIaHHOI KOHBEHILIMHU B Pe3yJIbTaTe MEXKIyHApPOIHOTO IIPaBOIPEEMCTBA.

31 Bosmermenne yOBITKOB (DAKTHUECKH JENUTCS HA TPH 9acTH. llepBas 9acTh OIUTAYMBAETCS CTPAXOBIUKOM
OTBETCTBEHHOCTH CyJOByIa/ienbna. Bropas yacte @oHIOM, KOTOPHIH CyIIECTBYeT IPEUMYIIECTBEHHO 3a CUET
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Wtak, npuMEeHUTENBHO K HMccileqyeMol TeMe 00e KOHBEHIMH B CT. 6 U cT. 9
cooTBeTcTBeHHO (cT. 316 1 336.1 KTM P®) conepkat nonarue ymep0a ot 3arpsizHe-
HUS: «YOBIMKU UAU yuiepo, npuyuHenHvle 6He CYOHA 3A2PA3HEHUEM, NPOUCUUEeOUUM
gcaeocmaue ymeuxu uny cauea Hegpmu [oynxeprnozo monausa] ¢ cyoua, 2oe bvi maxas
ymeyKka unu ciug Hu NPOU3oWLIU, NpU YClO8UlU, YMO KOMHEHCAWUA 34 HaAHeCceHue
yuiepoa oKpyscaroueii cpeoe, 3a UCKIIOUeHUeM YNYWeHHOU 8b1200bl Cle0cmeue ma-
K020 HaHneceHus ywepoa, 02PaHudueaemcsa pacxooamu Ha ocyuiecmeienue paym-
HBIX 60CCMAHOBUMENbHBIX MeED, KOMOopble Obliu paxmudecku NPUHAMbL UU OOJIHCHBI
ObIMb NPUHAMDL... ).

D10 omnpeeneHne YeTKO yCTaHABIMBALT, UTO B KaUecTBe yuiepda OKpysKaromen
cpene cyIoBiaenel J0HKeH KOMIIEHCHPOBATh TOJIBKO PAacXObl HA OCYIECTBICHHE
pa3yMHBIX BOCCTAHOBUTEIBHBIX Mep (MCKIIIOYasl YMyIIEHHYI BBITOIY OT TaKOTO
3arpsi3HeHus ). M HuKakue TpeboBaHus 0 KOMITEHCAINH yIiepOa He MOTYT OBITh PETb-
SBIICHBI CYyJOBIIAJEbIly HWHAUe, KaK B COOTBETCTBMM C ByHKepHOW KOHBEHIMEH
(4. 5 c1. 3). OHH BKITIOYAIOT KaK TPEOOBAaHUS YACTHBIX JIUII, TAK U CYBEPEHHBIX CyOh-
eKTOB MpaBa (TOCYAapCTB, KBa3UTOCYJAPCTBEHHBIX OOpa30BaHM, MEXTyHAPOIHBIX
opraHuzanuii). IT0 MPOTHBOPEYHT IOJIOKEHHUSIM POCCHICKOTO MPHUPOIO0XPAHHOTO
3aKOHO/IaTEbCTBA, PETYyCMATPUBAIOIETO aTbTEPHATUBHBIEC METO/IbI — BOCCTAHOBJIE-
HUe 100 JeHeKHAass KOMIICH AU HA OCHOBAaHHU METOJIUKU UCYUCIICHHS BpE/a.

KoHBeHIMM He NpexycMaTpuBalOT OIPEACTCHUS «Viyepda OKpycaiouel
cpedey, HO B nIpakTuKe PoHma oA ynepOdoM NOHMMAETCsl TAKOE YXYIMICHUH COCTOS-
HUSI OKPY>KaIoIIeH cpelibl, PU KOTOPOM yMEHbIIaeTCs T TpeKpanaercs ee pyHKIu-
oHupoBaHue. Mcxonas M3 BBIIIETIPHUBEICHHOTO OMpPEICICHHS CIEIYEeT, YTO B CBSA3H C
yIiepOooM OKpY KaroIel cpesie MOTYT ObITh IPEIbBICHBI TPU THITA TPEOOBAHMIA:

® B3BICKaHHE YITYIICHHOH BBITOJIBI;

e B3BICKAHHME PACXOJOB HA HCCIEAOBAaHHS O HEOOXOTUMOCTH M crocobax
BOCCTaHOBJICHHUSI OKPY>KaroOIIeH Cpe/ibl;

® pacxojpl Ha BOCCTAHOBJICHHE OKPYKAIOIIEH Cpebl.

Taxolf MexaHu3M omnpeseeH!ss KOMIIEHCAllUH 3a yuiepO, KOTOPbIA CBOAUTCS K
MIPOAKTHBHBIM JICHCTBUSM IO BOCCTAHOBIICHHIO OKPYKAIOIEH Cpeibl, ObLT yCTaHOBIICH
B CBSI3H C TE€M, YTO MOPCKasi Cpefia KpaliHe N3MEHYNBA U IMEET BHICOKYIO CLIOCOOHOCTD
K CaMOBOCCTAaHOBJIEHHIO. J{aneko He Bce pa3nuBbl HEYTH MOTYT MPUBOAUTH K JIOJITO-
CPOYHBIM HETaTUBHBIM TOCJIEACTBUSAM, U JIUIIb CPOYHBIE MEPHI 110 JTUKBUAAINH Pa3-
JMBa MOTYT 3 (EKTUBHO YMEHBIIHUTS yIepO. boiee Toro, ¢ TOUku 3peHHst J0ITocpod-
HOW TEPCIIEKTUBBI (HAPUMEP, YMEHbBIIICHHE TMOIMYJISIUU PbI0) MPAaKTUYECKA HEBO3-
MOJKHO PAacCUMTaTh TaKWE€ MOCIEICTBHS, TOCKOJIbKY M3HAYAILHOE COCTOSIHUE CPEIbI
(1o pa3nuBa) 3a4acTy0 HEU3BECTHO, & COUYETAHHE APYTUX BPEIOHOCHBIX (haKTOPOB (He-
3aKOHHBIN BBUIOB PHIOBI, CIIMB STOBUTBIX BEIECTB C MMPOU3BOJICTB U JIP.) HE MO3BOJIST
BBIICJTUTH TY JIOJTIO yIep6a, KOTopast IPUXOAUTCS Ha KOHKPETHBIH paszmup®?, [TosTomy

B3HOCOB He(pTAHBIX KommaHuii (okosio 400 opraHu3anuii), 1 TPEThsl 4aCTh MOXET OIJIAYMBATHLCS 3a CYET BTO-
poro (JononuuTenpHoro GpoHaa), B KOTOPoM ydacTByto 6onee 130 komnanuit. Dta cucremMa IecTByeT TOIBKO
IS TOCY/IapCTB y4acTHUKOB KOHBEHIIMH O IPa)KIaHCKOIl OTBETCTBEHHOCTH.

32 Cwm., Haripumep, PykoBoCTBO 1o NperbABIeHUI0 TpeOoBaHuii 3a yuep6 okpysxatomeii cpene Ponza. Pesxum
noctyma:  https://iopcfunds.org/wp-content/uploads/2018/12/IOPC_Environmental Guidelines ENGLISH
2018 WEB_01.pdf. (mata obpamenns: 01.10.2021).
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HUKaKue a0CTpakTHbIE METOAMKH HE CUMTAIOTCS 3((HEKTUBHBIMU U 0OOCHOBAaHHBIMU
JUI pacueTa KOMIIEHCALUH.

Bwmecre ¢ Tem poccuiickue rocy1apCTBEHHbIE OPTaHbl, BOCIPHUHSAB onbIT CoBeT-
ckoro Coro3a, 710 CUX MOp MBITAIOTCS] HACTAUBATh HA MPUMEHEHUH UMEHHO a0CTpaKT-
HBIX METOJIMK pacyeTa KOMIICHCAIINH 32 yIIepO OKpy Karomien cpezie, YTo HeJTaBHO MOI-
TBepaua TpUHAAIATHIN apOUTPaXKHBIM aneJUIIIUOHHBIN cyn. Tak, pereHueM ApOuT-
paknoro cyna ropoaa Cankr-IlerepOypra u JIennnrpaackoit obmactu ot 6 CEeHTIOps
2020 roaa no aeny A56-79392/2019%, cy el nepBoii 1 BTOPOit MHCTAHIMK OTKIOHHIIH
JIOBOJIbI OTBETYMKA O HEOOXOIUMOCTH MPUMEHUTH ToJoxkeHus riasel XIX.I KTM PO
u ByHKepHOI KOHBEHIIMH U yJIOBJIETBOPUIN TpeOOBaHMs PerMoHaIbHOrO oprana Po-
CTIPHPOJIHA/I30Pa, OCHOBAHHBIE HA IPUMEHEHHH METOMKH PacdeTa KOMIEHCaIum ",

Cya mepBOW HMHCTAaHIIMM TOATBEPAWUI TMPHOPHUTET HAIMOHAIBHBIX HOPM 00
OXpaHE OKpY’KaIoLIEH cpelbl Hal MEKIYHApOJHBIMU MPABUIAMH M IPAaBOMEPHOCTH
MPeIbABICHNS K CYOBIaENbIly TPeOOBaHUH O B3bICKAHUH KOMIICHCAIIUH, PACCUNTaH-
HOM Ha OCHOBaHMU METOJUKU. [Ipy 3TOM U3 peleHus ciaenyeT, 4To pa3iauB HedTenpo-
TYKTOB OBLT JINKBUJMPOBAH, KAKHE-INOO0 IEHCTBHUS 110 TUKBUIAIIMH Pa3IBa U BOCCTa-
HOBJICHUIO OKpY>Karolieil cpeasl PocniprupoaHaa3opoM He NpeANnpUHUMAIUCH U HE TU1a-
Hupytorcs. [eno A56-79392/2019 orpaxaeT kpaliHe HEraTUBHOE U3MEHEHHUE B CyA€0-
HOM IIPAaKTUKE POCCUMCKUI CyJ0B. bosee paHHMEe crOpbl 0 KOMIIEHCAIMH BCE XKe pas-
pelanuch He B o3y PocnipuponHaaszopa.

Tak, cornmacHo pemenuto Apourpaxksoro cyaa Cankr-IlerepOypra u Jlenun-
rpazckoit o6nactu ot 07 centadps 2010 roxa mo geny Ne A56-45633/2010% cyx ot-
ka3as PocripuposHan3opy BO B3bICKAHMH Bpea, IPUUMHEHHOTO OKPY’KAIOLIEH cpene
paznuBoM HeTH ¢ T/X «BonronedTs-139», Ha ClleyIOMNX OCHOBAHMSIX: BO-TICPBBIX,
TpeOOBaHUS TOCYJapCTBEHHOIO OpraHa He OCHOBAaHbI Ha pa3yMHBIX Mepax 10 BOCCTa-
HOBJICHUIO OKPY>KAIOIIEN Cpefibl; BO-BTOPBIX, 3aTPaThl, HAIPaBJICHHbIE Ha HEMOCPE-
CTBEHHOE BO3MEIICHUE Bpea, YK€ ObUIM MOHECEHBI WHBIMHU JIMIIAMH. A B COOTBET-
ctBud ¢ Pemmiennem [Iponerapckoro paiioHHoro cyaa r. Pocrosa-Ha-JloHy ot 23 mapra
2011 roxa mo memy Ne 2-3731/2010°¢ (pasnuB Ma3syTa B akBatopuu mopta Temprok)
HOPMBI MEXJIyHapOJAHOIO IIpaBa, YCTaHABIMBAIOLIUME KPUTEPUU I BO3MEILEHHS
BpeJa, IPUYMHEHHOTI'O OKpYXaroleil cpeae (B 4aCTHOCTH, BOAHOMY OOBEKTY), ObLIH
[IPU3HAHBI UMEIOIIKUMU NpUuopHUTeT Hajx Hopmamu DenepanbHoro 3akoHa «O0 oxpaHe
okpyskatomeit cpeap» Ne7-®3 ot 10 suBaps 2002 roaa’’, ycTaHapIMBaOIIEr0 UHbIE
npaBuia B 3Toi cdepe. Ilo MEHEHHIO Cyaa, cyMMa IPUYMHEHHOTO BpeZa B ACHEKHOM

33 Pemenne ApGurpaxsoro cyma ropona Cankr-IlerepOypra u JleHMHrpaackod oGnacTd oT 6 ceHTIOps
2020 r. mo nemy Ne A56-79392/2019. Pexxum nocryna: https://sudact.ru/arbitral/doc/UqiWuWOO17HR/ (nata
obpamenus: 01.10.2021).

34 TMocranosnenue Ipaurensctea PO ot 04 Hos6psa 2006 r. Ne 639 «O mopsake yTBEpKACHUS METOIUKH
HCUHCIICHHS pa3Mepa Bpea, MPUIHHEHHOTO BOJHEIM 00BEKTaM BCIIEICTBHE HAPYIIEHHs BOJHOTO 3aKOHO/A-
tensctBay // C3 PO. 2006. Ne 46. Cr. 4791.

35 Pemienne ApGurpakunoro cyna Cankr-IlerepOypra u Jlenunrpazckoii o6nactu ot 07 cenrsops 2010 r. no
neny No AS56-45633/2010. Pexxum moctyma: https://kad.arbitr.ru/Document/Pdf/fdb76863-1504-407b-a8f5-
36f03e9d54a8/b75d1b27-50b6-4462-bb89-c722dff82eb9/A56-45633-2010_20100907_Reshenie.pdf?
isAddStamp=True (mata obpamenus: 01.10.2021).

36 B myGIM4IHOM JIOCTYTIE TEKCTA PEMICHUS HET.

37 ®enepanbHblil 3akoH «O6 oxpane okpysxkaromeii cpenp» Ne7-®3 ot 10 smBaps 2002 r. // C3 PD. 2002.
Ne 2. Cr. 133.
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HKBUBAJIEHTE JOJDKHA OBITH OINpeliesnieHa B pa3Mepe (haKTHUECKU IMOHECEHHBIX 3aTpaT
Ha BOCCTAHOBJICHHE OKPY>KaIOIIEeH Cpefibl, a HE B COOTBETCTBUU C AOCTPAKTHBIMHU pac-
4eTaMHU COTVIACHO METOJIHKE.

HenaBHee oTKIIOHEHHE POCCUICKUX CYIOB OT OOIIIEMHUPOBOM MPAKTUKH BUTUTCS
ere 6ojee MPOTUBOPEUMBBIM B KOHTEKCTe yuacTusi Poccun B McmonHuTETHOM KOMHE-
tere DoHMa, KOTOpbIi B UtoHe 1996 rona paccmaTpuBai BOIPOC O HEOIMYCTUMOCTH
TpeboBaHus smupara Onb-Dymkaiipa Kak rocygapcTBEHHOrO0 0Opa30BaHUS BO3MeE-
CTUTH BpEJl OKpY’Kalolllel cpele Ha OCHOBAHMUM abCTPaKTHOM MeToaukh ". TlomMuMo
npouero Coserckuii Coro3 Takke ObUI THILIEH KoMeHcauuu DoHaa, paccUuTaHHOM Ha
OCHOBAHUU METOJUKU B COOTBETCTBUHM C IPaBOBOM mozuiueid MexayHapoIHOro
¢doHIa 11 KOMIIEHCAlUK yuepba oT 3arpsi3HeHus HeThIo, U3TI0KEeHHOM B Pe3osro-
muu Ne 3 ot okts6ps 1980 romga®® (B cBasm ¢ pasznuBoMm HedTH ¢ CyaHA «AHTOHHO
[Mpammny).

Bo3Mmemenue CyaoBJ/J1aA€JablieM pacxoaoB
Ha MEPLbI 110 JUKBUAAIUA pa3jiuBa Heq)Tel'lpOIlyKTOB

C OI0KOM O HEJOMyCTUMOCTH MPUMEHEHUS a0CTPaKTHBIX METOJUK 3a yiepO
OKpY>Karolle cpejie TECHO CBSI3aH APYroil BOMPOC — KaKOBbI KPUTEPUHU OIPEIETICHUS
CTOMMOCTH BOCCTAHOBHUTEIBHBIX MEp, MPEANPUHATHIX I JIMKBUAALWHU MTOCIEACTBHIMA
pasziuBa He(TEPOIyKTOB.

B MomeHT paznuBa HeQTEnpoayKTOB C CyAHA CyA0BIAIENell, a PABHO U YTIOJIHO-
MOYCHHBIE OpPTaHbl, 003aHbI NPEANPHHATE MEPHI 110 JTUKBUIAIINH TOCIEICTBUIN pa3-
JMBa HEPTETPOAYKTOB, JJISI YETO CYJOBJIA/IENbLEM WM MOPTOBBIMHU CIyKOaMH MpH-
BJICKAIOTCS aBapUHHO-CIIacaTeNbHbIe (POPMUPOBAHMS WM KOMITAHWUH, OKA3bIBAIOIIHE
COOTBETCTBYIOILLUE YCIYTH.

Kak y>xe roBopHiioch BbIlIe, HMEHHO PacXo/Ibl Ha JTMKBUIALUIO pa3iinBa HedTe-
MPOJYKTOB, COTJAaCHO O0EUM MEXAYHapOAHBIM KOHBEHIUSM, JOJKHBI IpeuMyIie-
ctBeHH0*’ COCTaBNATH OTBETCTBEHHOCTh Cy/OBJIAJENbIA 33 PasiuB He(TU C CyaHA
(ueMy, K COXKaJICHUIO, MPOTUBOPEUUT poccuiickas cyeoHas nmpaktuka). I umeHHo Bo-
KpYT OIpeJiesIeHHs] YeTKUX TpeOOBaHU K CTOMMOCTH, Ka4yeCcTBY, 00beMaM BOCCTaHO-
BUTEINIbHBIX MEP CKOHIIEHTPUPOBAHbI HCCIIEI0BAHUS B 3TOM 001acTu u pabora donna,
a TaKke MEXIyHapOAHOM HEKOMMEpPYECKOi opraHu3aluyu — OOBEANHEHHS BIIAACIh-
1IeB TAaHKEPOB JJIs Npe0TBpaIleHns 3arpasHenus ¢ cyaos (ITOPF)*!.

B cuny npsimoro ykazaaus 1. 1 ct. 336.9 KTM P® nck o Bo3menieHn# yOBITKOB
OT 3arps3HEHUS MOXET OBITh MPEIBSIBICH TOIHKO B COOTBETCTBUU ¢ rinaBod XIX.1
KTM P®. I'maa XIX.1 KTM P® B ct. 336.1 KTM P® (a takxke cT. 1 byHkepHOit

38 Wcnonnutenshbiii  komuter @omma. Pexmm goctyma:  https:/documentservices.iopcfunds.org/wp-
content/uploads/sites/2/2020/01/71FUND_EXC.49 6 en.pdf (mata obpamenus: 01.10.2021).

39 Pezomomus Ne 3 1980 r. Pexxum moctyna: https://documentservices.iopcfunds.org/es/base-de-datos-de-las-
decisiones/decision-000010 (narta obpamenus: 01.10.2021).

40 OcraBuM 3a npeeNamMu JaHHOM CTaTbH JUCKYCCHM U BO3MOYKHOCTH U HEOOXOIUMOCTH CYI0BJIAAENbIA BO3-
MEIaTh YUCTO SKOHOMHUYIECKHE HITH MHBbIE KOCBEHHBIE YOBITKH, @ TAKXKE CTEIIeHb OTJaJeHHOCTH HETaTUBHBIX
MOCIIEICTBUIA PA3IINBa, KOTOPBIE JOJKHBI KOMITEHCHPOBATHCSL.

41 Odunmanpueiit caiit ITOPF. Pexum poctyna: https://www.itopf.org/about-us/  (nata oGpaiueHust:
01.10.2021).

INTERNATIONAL LAW. FOREIGN LAW 689



Anexcenxo A.U., Kacamxuna A.C. Bectauk PYIH. Cepust: FOprmmaeckue Haykw. 2022. T. 26. Ne 3. C. 678—694

KOHBEHIINH) OTIpeJIesIieT OCHOBAaHHUs OTBETCTBEHHOCTH CYJIOBJIA/IENblia — «Cy006/a-
deney ¢ MOMEHMA NeP8o20 NPOUCUECTNBUSL Hecem OMEemCmMEeHHOCMb 3a Yuepo om
3aepsasnenus...». B om. 4 1. 3 ct. 336.1 KTM PO (a taxxke 1. 9 cr. 1 ByHkepHoit KoH-
BEHITUH) yIIepO ONMpeesieTcs CIeYONUM 00pa3oMm:

«110001 yujepd, npudUHeHHbLIL 8He CYOHA 3a2pA3HeHUeM, NPOUCUUEOUUM BCle0-
cmeue ymeuku unu cauea OyHKepHo2o MONAU8a ¢ cyoHa, 20e Obl makue ymeuxka uiu
CUB HU NPOUZOWIU, NPU YCIOBUU, YMO KOMNEHCayus 3a yujepo, npuiuHeHHblll OKpy-
arcaroweli cpede, 3a UCKTIOUEHUEM YNYUWEHHOU 8ble00bl 6 pe3yibmanme NPUYUHeHUs. Mma-
K020 ywepba, 0ZPAHUYUEAEMCA PACX00AMU HA PA3YMHblE 60CCHIAHOGUMEIbHbIE
Mepol, Komopule (haKkmuyuecKu nPUHAMbL UAU O0AHCHBL ObIMb RPUHAMbL,

(2) pacxoovl Ha npedynpedumenvhvie Mepvl U NPUUUHEHHBIL MAKUMU MepaMu
nocaedyowuil yuepo, ».

B om. 5 m. 3 ct. 336.1 KTM P® packpeiBaeTcs TEpMUH «HpeOynpeoumesbHle
Mepuly: «1obble pazyMHvle Mepbl, NpuHAmbsle a1100bIM TUYOM NOCAe UHYUOEHMA, NO
npedomepaujenuio Uiy ymenvulenuo ywepoa om 3aepsazuenusy. To ectb, XIX.1 KTM
P® ycranaBnuBaeT KpUTEpUN «Pa3yMHOCTH», T. €. B COOTBETCTBUU C byHKEpPHOU KOH-
BeHIMeH (a Takke KoHBEHIMEH 0 TpakTaHCKOW OTBETCTBEHHOCTH ) U POCCUUCKUM 3a-
KOHOZaTeIbCTBOM BO3MEIIEHHIO TOJIEKAT JIUIIH PACXO/IbI HA TE€ MEPBI, KOTOPbIE OBLIH
PAa3ymMHO npUHAMbL sl TPEOTBPAILCHUS UM YMEHBIIECHU yiiepoa OT 3arps3HeHHUS.
CrnenoBaTeNbHO, C TOYKH 3PEHHS MPABOBOTO PETYJIHPOBAHHS PACXOIbl aBAPUITHBIX
(¢hopMUpOBaHU Ha BOCCTAHOBJICHHWE OKPYKAIOIMIEH Cpelbl M JIMKBUAALMUIO TOCIIE-
CTBUI pa3nuBa HEPTH C CyTHA JOJDKHBI OBITH BO3MEIIEHBI, €CIIM OHU COOTBETCTBYIOT
CIIETYIOIIUM KPUTEPHUSIM:

e pacxoipl TOHECEHBI Ha pa3yMHBIE MEPHI;

e Takue Mepbl (PaKTUYECKU MPUHSATHI;

e TPUHATHIE MEPHI ObUIM HANPaBIIEHbI HA MPEAOTBpAIlleHUE yiiepOa OT 3arpsi3-
HEHUS.

B nenom, maHHBIM TOAX0A KOPPENIUPYET € OOIIETpaXAAHCKUMH TMPUHLIUIAMH
BO3MelIeHHs yiiepOa: cymma yiep0a J0KHA ObITh YCTaHOBIIEHA C Pa3yMHOM crere-
HBIO TOCTOBEPHOCTH, MEX/1y POTHUBOIIPABHBIM JICHCTBHEM U yIIEpOOM J0KHA OBITh
MIPUYHHHO-CIIEJCTBEHHAS CBSI3b. JJOTIOIHUTEIHLHO NCCIIETyEeMBIMH B HACTOSIIIEH CTaThe
MEXyHapOJAHBIMUA HHCTPYMEHTAMH BBEJICH JIUIIh KPUTEPHH «pPazymMHoOCHmU.

B pyKoBOJCTBE MO TIPeabABICHUIO HCKOB (anee — PykoBosactso)*, B cooTset-
crBun ¢ KoHBeHIHMEHl 0 rpa)IaHCKOW OTBETCTBEHHOCTH, YKa3aHO, YTO KPUTEPHU
«pazymuocmuy MPUMEHSETCS KaK K MpeayIpeAUTEIbHBIM MepaM, Tak U pacxojaM Ha
takue Mepbl. CornmacHo PyKkoBOACTBY «pazymnocmsby Mep TpeOyeT OTBETOB Ha CIey-
IOIIHE BOTIPOCHI:

e OBUIM JIM IPUHSATHIC MEPHI 1IeTIECO00pa3HbI?

e ObUIM JIM IPUHSTHIE MEPHI TPOTOPLUOHATBHBI HHIHICHTY ?

e oOmpaBjaHa I CTOUMOCTh Mep?

[Tpu 5TOM B PyKOBOZICTBE MEXITyHAPOAHOIN OpraHU3alyy NOA4YEpPKUBACTCS, YTO
Pa3yMHOCTh MEp OIpeeNsAeTCs] Ha OCHOBAaHUN TEXHUYECKOI OIIEHKH 0OCTOSITENbCTB,
MMEBIINX MECTO B MOMEHT Pa3jIMBa, OLCHKH MPEANPUHSTHIX NeiicTBuil. TpeboBaHMs 0

42 PyKOBOJICTBO yTBEPKACHO MEKIyHAPOJHOM accambiieeii, a TekcT KOHBEHIIMHI O TPaXIaHCKON OTBETCTBEH-
HOCTH B 3TOU 4acTHU MOJHOCTBIO coBIagaeT ¢ nosoxkeHusamu riaassl XIX.1 KTM P®, nostoMy BO3MOXKHO IpHU-
MEHEHUE IPUHIIUIIOB 10 AHAJIOTUH.
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BO3MEIIECHHH YOBITKOB HE MOTYT OBITH yJIOBJIETBOPEHBI, €CIIH MOXHO OBUIO 3apaHee
NPEIBUIETh, YTO MPHUHATbIE Mepbl OynyT Hed()(PEKTUBHBIMU (JIMKBUAALUS BEIETCS
npodeccHoHaNbHBIMI YYaCTHUKAMH PHIHKA, OOIIIEMHPOBO ONBIT JIMKBUIAINH Pa3Id-
BOB He()TH HACUMTHIBACT JAecATHICTHs). [IpU MPUHATHM pelieHHs O KOMIICHCAIHU
JOJDKHO YUUTHIBATHCS, YTO pa3nuB HeYTH TpeOyeT SIKCTpeHHbIX Mep. Ho uem nambiie
OT MOMEHTa pa3iBa U Havyaja yoOpKH, TeM OoJiee MOHATHA CUTYaIHA ¢ YIIepooM, TO
€CTh K JIMKBUJIAIIMOHHBIM MepaM MpeAbsBIAIOTCA Oosiee kecTkue TpedoBanus. [Ipu
3TOM COTJIACHO II. 5 PyKOBOJCTBA pa3yMHBIMH pacXoAaMH MOKPBIBAIOTCS PACXOJIbl Ha
UCIIOJIb30BaHHBIE Cy/1a, IEPCOHAN, HCIIOJIb30BAaHHBIE PACXOAHBIC MaTepHaibl. IMeHHO
3TH pacxo/pl GOPMHUPYIOT pa3yMHBIE PACXO/Ibl HA BOCCTAHOBUTEIILHBIE MEPHI.

Ho BBUILYy 9KCTpEHHOCTH Mep, HEPO3PAYHOCTH IIpoLiecca JIMKBHIAIMN PA3jInBa,
HPUBJICYECHHS TOPTOBBIMH CITy>KOaMH OT/IeIbHBIX KOMIIAHUH, IPOOEIIOB IIPABOTO Pery-
JMPOBAHMS B TOJTHOMOYHMSX U 00513aHHOCTSIX MTOPTOBBIX CITyk0 B Poccuu B 9T0it wacTw,
OTCYTCTBHUS TPOIEYPHI PACKPBITHS PACX0J0B Ha JIMKBHIALMIO, YCTAHOBIICHUS TapH-
(OB Ha TMKBHIALMIO B TOCYJapCTBEHHBIX KOHTPAKTAX, & TAKXKE IEIOT0 PAa MHBIX
(baKkTOpOB CyIpl, KaK MPABUIIO, HE TTOICP)KUBAIOT IOBOJIBI OTBETYHKOB O HEPa3yMHO-
CTH pacxoJ0B Ha JMKBHIALMIO. CIIOp IO pacrpeneneHnio OpeMeHH TOKa3bIBaHHS U
NPUMEHSEMOTO CyJaMH CTaHIapTa JOKAa3bIBAaHUS CKOPEe MOKHO OTHECTH K ITyOJIMIHO-
[PaBOBOMY CIIOpY, HEXETH TPaXTAHCKOMY CIIOPY MEXAY ABYMS KOMMEPUYECKUMH
KOMIaHHSIMH.

XOpoIo HILTIOCTPUPYET ITOT acIleKT JeN0, PacCMaTpUBAacMOE B HACTOSIIEe
BpeMs (yke Gojee IByX JIET, Ha BTOPOM Kpyre paccmotpenus) Ne A56-79050/2019%
no ucky OOO «Kontyp CII6» K cymoBnajensily U CTpaxoBIIMKY cyaHa «Lozay,
¢ koroporo B utoHe 2019 roma mpousomen paznuB B nopty Cankxt-IlerepOypra.
ITo meny ObLIM BBIHECEHBI IPOTUBOPEUYMBLIE CyJeOHbIE aKThl, HO TOYKA J0 CUX IOp
HE MOCTaBJICHA.

3ak/o4yenue

Muposoe coobmectso (¢ yudactuem Poccuu®®) paspaborano >¢dexTupHbII
MEXaHM3M JIMKBUIAIMH U KOMIICHCAITUH yIepOa OKpy Karole cpesie, KOTOphIil Heo -
HOKpATHO ObUT 0IIPOOOBAH Ha MPAKTUKE 110 BCeMY MUPY. DPHEKTUBHOCTD TOCTUTAETCS
MOOIIPEHNEM CYJIOBJIA/IENbLIEB CAMOCTOSATENIBHO OCYIIECTBUTh MEPHI 0 JIMKBUIAIIUH
pa3nuBa, HOpMaMu 00 00s3aTeIbHOM CTPaXOBAHWU OTBETCTBEHHOCTHU CYJIOBJIAJENb-
IIeB, a TaK)Ke MHBIMH MEXaHU3MaMH, KOTOpBIE TTO3BOJISIIOT B3BICKAaTh CyMMYy YyIepoa
OKpY’Kalolllel cpelle M HalpaBUTh 3TH CPEACTBAa Ha ee BoccraHoBieHue. Crocod
OIpeeeH s Takoro yuiepba takke ycraHosieH. Ho cymectyromas B Poccuu npax-
THKa BO3JIO’KCHHS Ha CyJOBJIaJIeIIbIIeB IOMIMO PacXo0B Ha JIMKBUAAINIO HedTepas-
JIMBOB €11e ¥ KOMIIEHCAIUU Bpe/ia OKPYKAOLIEH cpesie, pacCYMTaHHOIO Ha OCHOBAHUU
a0CTpaKTHOW METOJMKH, TOTHOCTHIO IPOTHBOPEUUT MEKTYHAPOAHBIM HOPMAaM.

Blleno Ne AS56-79050/2019° Pesxum nocryma: https://kad.arbitr.ru/Card/fbd500a6-5b1b-4431-a6b7-
454¢cda0418f7 (mata obparenns: 01.10.2021).

4 Jeneramus ot Poccuy ydacTBoBana B KOH()EPEHLMH MO NPUHATHIO TEKCTAa ByHKEpHOM KOHBEHIUH M ObLIa
yieHoM KomwuTera 1O BHECEHHIO NIPAaBOK B €€ TEKCT B COOTBETCTBHM C JOKYMEHTAMH KOH(EpEeHLNH
LEG/CONF/12.20, LEG/CONF/12.17. Pexum pnoctyma: https://www.imo.org/en/KnowledgeCentre/
ConferencesMeetings/Pages/Legal Conferences-default.aspx. (gata oopamenus: 01.10.2021).
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B pesynbrare B Poccun ¢aktuueckn cozaHa cUCTeMa «3aJBaUBAaHU) OTBET-
CTBEHHOCTH cyJoBiajenbleB. OcoOylo CI0XHOCTh TakKXKe CO31aeT OTCYTCTBHE
B POCCHICKOM 3aKOHOAATEIBCTBE, KaK ¥ B KOHBEHIIMSIX YETKOT'O ONPEIEICHHS IIOHATHUS
«PA3YMHBIX MeEP NO NPEeOOmMEPAULEHUIO UNU YMEHbUICHUIO yuiepda om 3azpAa3He-
HUA», 9TO TAKXKE CUIIBHO Pa3MbIBA€T I'PAaHUIIBI OTBETCTBEHHOCTH M OCTABIISIET BO3MOXK-
HOCTH JUIS PACHIMPHUTENIBHOTO TOJIKOBAHUS M B KOHEYHOM CYETE 3JI0YMOTPEeOICHUs B
BOIMPOCAX B3BICKAaHHUS KOMIICHCAIIUH 32 Pa3jIuB HEPTH.

[IpencraBasieTcs, 4TO KIIOYEBBIMU IAramMH JJis PEUIeHHsS MAHHBIX MpoOiIemM
MOTJIM ObI OBITH NMEPECMOTP 3aKOHOJATENILCTBA 00 OXpaHe OKpY KaloUlei cpesbl B Ua-
CTH IIPUMEHEHUs a0CTPaKTHBIX METOAMK pacueTa komneHcanuu. KomneHcanus Bpeaa
OKpY>Kalolllel cpejie BIIOJIHE MOKeT HOCHTh IITpadHOM XapakTep, cyMMa KOTOpPOTO
JIOJKHA OBITh YETKO OIpejiesieHa M He 3aBHCETh OT aOCTPAKTHBIX METOAMK pacueTa
Bpella OKpy’Karoliel cpepl, a cymMMa mTpada T0HKHA HAPABIIATHCS HCKITIOYUTEIBHO
Ha BOCCTAHOBJICHHE MPUPO/BI (UTO B JAHHBI MOMEHT HE pean3yercs).

Bwmecrte ¢ Tem mpeacraBnsieTcs, 4To ACMCTBYIOLIAs CUCTEMA MEKIYHAapPOIHBIX
HOPM U TIPAKTHK MOXKET OBITh BIOJHE YPPEKTHBHA JIJIsl POCCHUICKUX Peaiii, €CIIU 3Ta
cucTema OyJeT UMEeTh IPUOPUTET NEPE]] HALMOHAIBHBIM 3aKOHO/1aTeIbCTBOM, a IOpPS-
JIOK TIPUBJICYCHUS aBapUHHO-CIIacaTeNIbHBIX (POPMHUPOBAHUM AJISl TUKBUIALUH PA3IIU-
BOB U 1IEHOO0pa30BaHue UX paboT Oy1yT GoJiee Mpo3payHbIMU.

Cucremy MeXAyHapOAHOIO PETyJIUPOBAHUS OTBETCTBEHHOCTH CYOBIIAJCIIBLEB
3a pas3yiuB HEPTENPOAYKTOB COCTaBIIIOT byHkepHas koHBeHIus, KoHBeHIMA 0 Tpaxk-
JAHCKOH 0TBeTCTBEHHOCTH, KoHBeHIMA 0 co3nanun MexayHapoaHoro ¢posnaa. Enun-
CTBO IPaBONPUMEHUTEIHHON MPAKTUKU Ha MEXIyHAPOIHOM YPOBHE 00eCIeunBaeTcs
yupexneHHsiM B 1971 romy MexayHapoaabiM (GoHIOM, a Takke MexmayHapomaHOH
¢benepanueii TankepoB no npeporspamenuo 3arpssaenus (ITOPF). 3a necsatku ner
9TH OpraHU3alUy BbIPAOOTANIM €IMHBIE U YHUBEPCAJIbHBbIE KPUTEPUHU JUIsI OLICHKU
yiep0a, aHaIHu3a HCKOB O BO3MELICHNH YOBITKOB, IPUYNHEHHBIX Pa3JIMBOM He(Tepo-
IYKTOB, KOTOpPbIE, 10 MHEHHUIO aBTOPOB, MOT'YT 3(h(heKTUBHO AelicTBOBaTh U B Poccuii-
ckoit deneparuu.
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Abstract. The article presents the authors’ view on the ongoing changes in the process of
resolving new “digital” disputes. The authors assess the global practice of resolving digital disputes
through arbitration, as well as the new form of digital rights protection — blockchain arbitration. They
analyze regulation of the new procedure for the protection of digital rights in foreign practice. The authors
believe that the developed foreign experience in resolving smart contracts is progressive and effective.
The findings of the research can be outlined as follows: 1) for the first time, special rules for resolving
digital disputes have been formulated; they have been developed in tight cooperation of lawyers and IT
specialists; 2) disputes from smart contracts and blockchain were isolated into a separate form of rights
protection; 3) special approaches to settling digital disputes at the stage of concluding smart contracts
have been worked out; 4) the process of enhancing the procedure for resolving digital disputes is ongoing.
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LinchpoBble cnopbl B HOBOW NMPaBOBOMN peasibHOCTU

E.IL. Pycakosa! 2D, E.E. ®posoBa'?
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AHHOTanus. V35105)keHa MOo3ULMs aBTOPOB Ha IPOUCXOAIINE H3MEHEHHUS B MIPOLIECCE pa3pele-
HUS HOBBIX «LIU(POBBIX» cIOPOB. [laHa olleHKa MUPOBOI MPAKTUKHU pa3pelieHus HUPPOBBIX CIIOPOB I10-
CpPeICTBOM apOuTpaxka, a TaKKe HOBOW (OPMBI 3amUThl HU(QPOBBIX MpaB — OJIOKUEHH-apOUTpaKa.
AHanuzupyertcs peryJaupoBaHie HOBOH MpOLEAYpPbI 3aIIUTHI U(POBBIX paB B 3apyOeKHON IMpaKTHKE.
ABTOpHI MOJIATAIOT, YTO Pa3paOOTaHHBIH 3apyOEKHBIM OIBIT Pa3pelIeHHs CMapT-KOHTPAKTOB SBISAETCS
IIPOrpeccUBHBIM U 3 pekTuBHBIM: 1) BrepBbIe MOSABWINCH CIELUANIbHBIE TIPABUIIA pa3perieHus Hudppo-
BBIX CIIOPOB, B Pa3pa0OTKe KOTOPBIX y4acTBOBAIHN HE TOJIBKO IOPUCTHL, HO U IT-criennanuctsl; 2) BbIIe-
JICHBI CIIOPBI U3 CMAPT-KOHTPAKTOB U OJIOKYelHa B OTAEIbHYIO (hopMy 3aIuThl 1pas; 3) pa3paboTaHbI
CHeLHaIbHBIC TTOIXO0b! YPETryTUPOBaHUS IM(POBEIX CIIOPOB HA JTalle 3aKJII0YEHHs] CMapT-KOHTPAKTOB;
4) nponCXOIUT IOCTOSHHBIHM MPOLIECC COBEPLICHCTBOBAHMS IPOLIEAYPhI pa3pelieHus: HU(PPOBBIX CIIOPOB.

KuroueBble cioBa: nudpoBbie PUHAHCOBBIC aKTHBBI, IIU(POBBIC NpaBa, apOUTpaK, OJIOKUCHH-
apOuTpax, CMapT-KOHTPAKT, LM(PPOBBIE CIIOPHI, HIU(POBU3ALHS

KoHpauKT nHTEpecoB. ABTOPBI 3asBIISIOT 00 OTCYTCTBUH KOH(IIUKTA HHTEPECOB.

HNndopmanus o BKiIage aBTOPOB: HEPA3AEIbHOE COABTOPCTBO.

Hudopmanus o punancupoBanun. Pabora BrinonHeHa npu GuHaHCOBOH moiepxkke ['paHta
[pesunenra PO Ne HIII-3270.2022.2 «DBONIOLHMS UM PEBOJIOHMS TPAXKIAHCKOTO CYIOMPOU3BOJCTBA:
muQpoBU3aALHUS Yepe3 NPU3MY HCKYCCTBEHHOTO HHTEIIEKTay.

Jlama nocmynnenus 6 peoaxyuio: 21 mas 2022 2.
Jlama npunsamus k neuamu: 15 urons 2022 2.

I[.l'lﬂ HUTUPOBAHUA:

Rusakova E.P., Frolova E.E. Digital disputes in the new legal reality. RUDN Journal
of Law // RUDN Journal of Law. 2022. T. 26. Ne 3. C. 695—704. https://doi.org/10.22363/2313-
2337-2022-26-3-695-704

Introduction
The new legal reality heavily contributed to completely new phenomena, which

are the result of the digital transformation of socio-economic relations. It gave rise to
wide application of the Internet of things, artificial intelligence, blockchain
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technologies, cloud technologies, smart systems, digital platforms, tokens,
cryptocurrency, digital exchanges, digital property, etc. However, adoption of a number
of regulatory legal acts and amendments to the current legislation (the Civil Code of
the Russian Federation, the Tax Code, the Administrative Code, Federal Law
No. 259-FZ dated 31.07.2020 On Digital Financial Assets, Digital Currency and
Amendments to Certain Legislative Acts of the Russian Federation, Presidential
Degree No. 778 dated 10.12.2020 On Measures to Implement Certain Provisions of the
Federal Law On Digital Financial Assets, Digital Currency and on Amendments to
Certain Legislative Acts of the Russian Federation, Federal Law No. 259-FZ dated
02.08.2019 (ed. on 31.07.2020) On Attracting Investments using Investment Platforms
and on Amendments to Certain Legislative Acts of the Russian Federation, Federal
Law No. 39-FZ dated 22.04.1996 On the Securities Market, Presidential Decree
No. 778 of 10.12.2020 On Measures to Implement Certain Provisions of the Federal
Law On Digital Financial Assets, Digital Currency and amendments to certain
legislative acts of the Russian Federation and others) did not allow to properly regulate
this area to ensure a balance of private and public interests.

Nevertheless, a new area of civil law regulation related to digital rights, the so-
called digital law, is being formed in the Russian legal reality (Bezbakh & Frolova,
2022). Based on understanding of the dual legal nature of digital rights and freedom:s,
their protection may be carried out in judicial and non-judicial forms.

Thus, digital rights may be described as human rights in the digital space. In her
work Law in the Digital Reality T.Y. Khabrieva (Khabrieva, 2019:91) defines digital
rights arising in connection with realization of human rights in the virtual digital space,
such as the right to access the Internet, the right to oblivion, the right to digital death
and others. Digital rights may also be described as property with certain legal rights
and obligations in civil circulation (Article 128 of the Civil Code defines them as
property rights; paragraph 1 of Article 141.1 of the Civil Code defines them as binding
like any other rights, the content and conditions of which are determined in accordance
with the rules that meet the criteria established by law).

Professor M.N. Kuznetsov rightly points out that digital rights are an ontological
variety of binding and other rights, including exclusive (Kuznetsov, 2020).

Thus, in a broader sense, digital human rights are a certain set of rights enshrined
in national legislation and international law; they are imperative in a society based on
information and modern technologies, the implementation and provision of which the
state is obliged to guarantee following digital freedom.

Digital disputes

Modern procedural legislation has not developed a satisfactory concept of digital
disputes due to differences in the legal regulation of civil rights objects as a result of
digitalization (Gronic, 2020). As for Russian law, the use of this concept at this stage
is premature due to its dual consolidation. Moreover, according to judicial practice,
issues related to the turnover of digital financial assets are considered in the process of
resolving disputes on recovery of unjustified enrichment and refund, and/or on forming
the register of creditors’ claims in bankruptcy and other cases, without allocating such
disputes to independent proceedings (Rusakova & Frolova, 2022).
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As to foreign experience, at an international conference held by the Singapore
International Arbitration Center in November 2021, the participants noted that disputes
related to digital assets do not differ from other disputes heard by arbitration
institutions, except for their subject matter'.

The Head of the Digital Trade Department of the World Economic Forum,
Mr. Ziyang David Fan, outlined the problem associated with digital technologies
penetration into almost all spheres of society and possible legal difficulties that may
arise since technologies are integrated faster than laws are adopted. A striking example
is electronic bills of lading, where their tokenization may face a potential problem
related to disputed legal recognition by the parties.

However, even if there are some differences in disputes concerning digital and
commercial assets, they are not very significant. Thus, Mr. Kirpalani, a lawyer of the
Drew & Napier LLC, defines smart contracts as computer codes that automatically
perform certain functions when certain conditions are met. He notes that the difference
between smart contracts and pseudo or soft smart contracts is that the latter includes
contracts with fixed intellectual functions, for example, when the purchase amount is
deposited in advance to a deposit account, from which funds are automatically debited
when a certain event occurs?.

The most significant event in this regard was the adoption of the Rules for the
Resolution of Digital Disputes, developed by the Ministry of Justice of Great Britain
together with the legal community of England and Wales. The purpose of these rules
is to facilitate the rapid and cost-effective resolution of commercial disputes, especially
those related to new digital technologies, such as crypto assets, cryptocurrency, smart
contracts, distributed ledger technology and fintech applications. Thus, digital disputes
are defined as commercial, but of a digital nature”.

Such approach is justified by the fact that a single legal mechanism for resolving
digital disputes has not been developed, and issues related to digital assets are often
considered in conjunction with other civil obligations. Based on this, the foreign legal
community proposes to resolve digital disputes through arbitration.

Arbitration is the most popular way of resolving commercial disputes in world
practice; their enforcement is guaranteed by the norms of the New York Convention
On the Recognition and Enforcement of Foreign Arbitral Awards of 1958, to which
173 countries are parties.

The digital dispute resolution rules apply only when the parties have included
this condition in the contract, digital asset or digital asset system in the following
wording: “Any dispute shall be resolved in accordance with the UKJT Digital Dispute
Resolution Rules”; they allow to appeal not only to arbitration, but also to expert

! Felicia Ng (Hogan Lovells Lee & Lee). YSIAC Conference Recap: Cryptocurrency, Blockchain and NFTs.
November 12, 2021. Leave a comment YSIAC. Available at: http://arbitrationblog kluwerarbitration.com/
2021/11/12/ysiac-conference-recap-cryptocurrency-blockchain-and-nfts/ [Accessed 25th April 2022].

2 Felicia Ng (Hogan Lovells Lee & Lee). YSIAC Conference Recap: Cryptocurrency, Blockchain and NFTs.
November 12, 2021. Leave a comment YSIAC. Available at: http://arbitrationblog.kluwerarbitration.com/
2021/11/12/ysiac-conference-recap-cryptocurrency-blockchain-and-nfts/ [Accessed 25th April 2022].

3 Digital Dispute Resolution Rules. UK Jurisdiction Taskforce. Available at:
https://35z8e83m1ih83drye28009d1-wpengine.netdna-ssl.com/wp-content/uploads/2021/04/Lawtech
DDRR_Final.pdf [Accessed 20th April 2022].
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assessment and the parties may determine the form of the procedure, timing, procedure
for allocating costs and anonymity of the process.

The Rules provide for an automatic dispute resolution process, decisions on
which are binding on the parties, and arbitration and expert evaluation apply only to
those disputes that have not been settled within the framework of this process.

Moreover, the rules provide for broad powers of arbitrators and experts engaged
both in relation to the resolution procedure and digital assets, who can at any time
manage, modify, sign or cancel any digital asset related to the dispute using any digital
signature, cryptographic key, password or other digital mechanism available to their
access or control, or instruct any interested party to perform any of these actions. Such
an approach may lead to serious risks for the parties regarding the security of their
digital assets.

Another extremely important condition for applying these rules is the extension
of the jurisdiction of England and Wales to these legal relations, both with respect to
the venue of any arbitration proceedings and applicable law, although in the latter case,
unless the parties have agreed otherwise. Conventionally, the arbitral awards are final
and binding on the parties and are not subject to appeal either on matters of law or fact,
except in cases provided for by the Arbitration Act 1996 of England and Wales.

Thus, the Rules for the Resolution of Digital Disputes may determine the law of
England and Wales as the main in regulating digital disputes through arbitration by
extending its jurisdiction to relations, including those complicated by a foreign element.
Moreover, it is planned that such arbitral awards should be enforced by all member
states of the above-mentioned convention.

The problem of resolving digital disputes is dealt with by various organizations
providing conflict resolution services. For example, JAMS, a company specialized in
providing individual, face-to-face, virtual and hybrid dispute resolution services
through the latest technologies, has developed draft arbitration rules for resolving
disputes arising from smart contracts that suggest a computer protocol designed to
fulfill a self-executing contract when the terms of the agreement between the parties
are directly written in lines of computer code existing in a distributed decentralized
blockchain network®.

Peter Smith, a lawyer at Charles Russell Speechlys LLP, asserts that the
appearance of digital dispute resolution rules is a very welcome addition to the arsenal
of technical dispute resolution arbitration mechanisms, which include Codelegit
(Blockchain Arbitration Association), Kleros, a decentralized arbitration organization,
as well as the draft JAMS Rules governing disputes arising from smart contracts
(Smith, 2022).

It should be noted that, for example, Codelegit itself develops smart contracts
where a dispute resolution function is built in, and which allows suspending the
execution of the smart contract algorithm in case of its occurrence. Moreover, all smart
contracts contain an arbitration clause of the Blockchain Arbitration Association and
are resolved through arbitration.

The international practice of digital dispute resolution introduced a new form of
digital rights protection, the so-called blockchain arbitration.

4 JAMS smart contract clause and rules (DRAFT). Available at: https://www.jamsadr.com/rules-smart-
contracts#14 [Accessed 13th May 2022].
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According to Derrick Yeo, a Schellenberg Wittmer lawyer, a new form of online
dispute resolution is currently being integrated into the international practice of dispute
resolution: arbitration-blockchain, which was developed as the preferred mechanism
for resolving disputes arising from smart contracts, the resolution of which requires
knowledge in blockchain technology and smart contracts (Yeoh, 2018).

Thus, according to Sir Geoffrey Vos, “some digital technologies (smart
contracts) completely exclude disputes, given that they are based on self-executing
code that will automatically fulfill the terms of the agreement concluded between the
parties™.

A dispute can hardly arise from a simple smart contract, such as a purchase and
sale. However, disputes may arise in more complex contracts, which may include some
complex elements and definitions to understand the terms of the transaction. In this
case, the parties can choose one of the blockchain arbitration models offered by
CodeLegit or Kleros.

Derrick Yeo highlighted a number of features of two types of blockchain
arbitration. For example, CodeLegit has developed a set of rules for blockchain
arbitration and provides for dispute resolution by an arbitrator who may be a lawyer or
a blockchain specialist. Kleros has created an entire quasi-judicial system with a
general court, followed by two levels of judicial divisions: transport and air transport
departments, and an appeal system.

However, some foreign scientists such as Pedro Lacasa, National University of
Asuncion, express the opinion that blockchain arbitration is not arbitration in the sense
of worldwide recognition; he refers to the absence of a number of characteristic
advantages of arbitration, the possibility of choosing an arbitrator, their qualifications
and nationality, language of the procedure, applicable law and others (Lacasa, 2022).

Another important difference is that arbitrators in such processes are called
juries; they form a jury by drawing lots, which then decides on the case. The parties
have the right to challenge the jury, but the objections must be justified, otherwise the
party may be fined (Tirado & Gabriel, 2022).

The proof process in blockchain arbitration is also different, as coded evidence
is provided, which does not require oral hearings being an integral part of arbitration
proceedings. Moreover, due to the strict blockchain functionality, which excludes the
presence of third parties, the possibility of receiving evidence from third parties is
completely dismissed.

According to Kariuki Muigua, a leading specialist in environmental law, policy
adviser, natural resources lawyer and dispute resolution expert from Kenya, specifics
of blockchain arbitration is the cryptographic form of arbitration agreement and
absence of arbitration venue (Muigua, 2022b). And these are just some of them. The
concept of arbitration using blockchain is one of the most recent achievements in the
field of alternative dispute resolution and is aimed at using high technology in dispute
resolution. This is due to the proliferation of electronic contracts and smart contracts in
commercial transactions around the world (Muigua, 2022a).

> Walker Annabel, Jones Imogen, Brogden Jonathan, Cooper Alistair. Digital dispute resolution rules — a new
way of resolving tech disputes? Available at: https://www.dacbeachcroft.com/en/gb/articles/2021/may/digital-
dispute-resolution-rules-a-new-way-of-resolving-tech-disputes/ [Accessed 03th May 2022].
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An important principle of arbitration is the principle of confidentiality. Despite
the reliable protection provided by blockchain, ensuring data protection is a serious
challenge. It should be noted that the European Union has created a universal system
for regulating digital rights. The General Data Protection Regulation (GDPR), adopted
on April 14, 2016 (hereinafter referred to as the Regulation) and entered into force on
May 25, 2018 was introduced to unify the provisions governing the protection of
personal data in the European Union. The Regulation establishes specific types of
security that can be described as “relevant to the risk”™. It involves:

e pseudonymization and encryption of personal data,

e ability to ensure the continued confidentiality, integrity, availability and
sustainability of processing systems and services,

e possibility of timely restoration of availability and access to personal data in
the event of physical or technical incident (Rusakova, 2022).

However, this system is not sufficiently developed to regulate the decentralized
functioning of the blockchain, which prevents assigning responsibility to data
controllers. Moreover, blockchain traceability contradicts the GDPR requirement of the
“right to oblivion” (Darshan Bhora & Aisiri Raj, 2020).

In February 2020, the European Commission published a number of new
documents that form the EU’s digital transformation strategy at the present stage®. The
document Shaping the Digital Future of Europe states that the strategy is based on three
pillars: technology at the service of people, fair and competitive digital economy, and
open, democratic and sustainable society. Europe is aiming to become a global model
in the field of digital economy, support economies in the process of digital
transformation and develop digital norms to promote them at the international level,
therefore, advanced developments in the field of digital dispute resolution are actively
implemented within the EU. All of the above differences of blockchain arbitration in
practice may lead to problems of recognition of such decisions, which may reduce the
effectiveness of this form of digital rights protection.

In the Russian legal reality, an attempt has also been made to implement the
protection of digital rights through arbitration. Thus, the Arbitration Center at the
Russian Union of Industrialists and Entrepreneurs has established a panel on disputes
in the field of digital economy, which resolves the following disputes:

1) disputes related to the issuance, accounting and circulation of digital assets
certifying property rights;

2) disputes related to the fixation of property rights by making entries in
information systems in the information and telecommunications network “Internet”
based on a distributed registry (blockchain);

3) disputes related to transactions involving automatic execution (self-executing
transactions, smart contracts), including the use of information systems based on a
distributed registry (blockchain);

4) disputes related to transactions made with the use of and/or in relation to
digital assets (including tokens, cryptocurrencies, and digital signs);

¢ Shaping Europe’s Digital Future. 19 février 2020. Available at: https://ec.europa.eu/commission/
presscorner/detail/en/fs 20 278 [Accessed 09th April 2022].
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5) disputes related to the organization of retail financing (crowdfunding),
including those related to the provision of access to information resources of the
information system in the Internet telecommunications network (investment platform)
to conclude contracts within this system and attract investments,

6) disputes related to transactions concluded using various methods of digital
identification of the parties (including electronic digital signature and a link to the web
page), as well as disputes over the processing and security of personal data,

7) disputes related to the processing of big data arrays, including disputes related
to application of technical standards and ensuring information security,

8) disputes related to the use of distributed registry technology, artificial
intelligence, neurotechnologies, quantum technologies, industrial Internet, wireless
communication technologies, virtual and augmented reality, as well as other disputes
related to creation, circulation and use of digital technologies’.

However, this arbitration institution has not developed special rules for resolving
digital disputes, and considers them in accordance with the existing arbitration rules.
According to the report on the activities of the Arbitration Center at the RSPP for 2021,
digital disputes account for a fraction of 1.2% of other categories of disputes resolved
by this arbitration institution, which indicates that this form of digital dispute resolution
is in little demand in Russia®.

The need to develop legislative frameworks regulating the procedure for
resolving digital disputes will increase every year, as blockchain technologies have
firmly entered our lives. According to the World Economic Forum, more than 10% of
GDP will be stored in the blockchain by 2025, but some analysts believe that by 2050
it may reach to 50%’.

The conducted research of the arbitration form of digital rights protection
revealed a number of legal problems related to their insufficient legal regulation. The
possibility of adapting traditional legal instruments to new phenomena has not proved
its effectiveness. To develop an effective mechanism for resolving digital disputes, it
is necessary to determine their legal nature (Wagner & Eidenmueller Horst, 2021).

Conclusion

Digital economy is based on smart contracts and blockchain, which require the
creation of a predictable and effective dispute resolution mechanism aimed at
preventing risks associated with active introduction of digital technologies.

Attention should be paid to the opinions of Oxford University scientist Horst
Aidenmuller and Gerhard Wagner from Humbolt University of Berlin, who express
concerns about greater digital influence on the private sector of economy, which
provides new services (including electronic trading platforms) and may create their
own way of resolving disputes by including it in smart contracts that they develop
themselves. It may result in privatization of this dispute resolution mechanism and
abuse of law in this area.

7 Arbitration Center at RSPP. Available at: https://arbitration-rspp.ru/documents/rules/statute/#pr6 [Accessed
18th May 2022].

8 Arbitration Center at RSPP. Available at: https:/arbitration-rspp.ru/documents/rules/statute/#pr6 [Accessed
18th May 2022].

® Adrien Ogée, Dominique Guinard, Blockchain is not a magic bullet for security. Can it be trusted? Available
at: https://www.weforum.org/agenda/2019/08/blockchain-security-trust/ [Accessed 16th May 2022].
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Currently, many problems cannot be solved due to the lack of a unified
internationally recognized approach to resolving digital disputes, as well as the
implementation of a political agenda to the detriment of a coordinated long-term global
legal strategy. The authors are of the opinion that it is essential to develop a unified
theoretical basis for developing digital legislation and the vector of its development. Its
elements should include clear legal guarantees established both at the international and
national levels to protect digital rights.
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AHHOTaUHUA. AKTyalbHOCTh HCCIIEIOBaHUS OOYCIIOBICHA IMHAMHKOM Pa3BUTHS COIHAIIBHOMN
cpeIsl M He0OXOJUMOCTBIO PearnpOBaHUS IIPABOBOM CHCTEMBI Ha MPOMCXOAIINE B OOIIECTBE H3MEHE-
HUSI, OTHUM M3 KOTOPBIX SIBJISIETCS LU(POBU3aLUs BCEX BUJOB KOMMYHHKaIMHU. [Ipu TpanchopManusx,
BBI3BAHHBIX LU(poBU3anuel (0COOCHHO B TaKUX IOPUIMYECKU U COLUATIBHO 3HAYMMBIX cepax, Kak
3aKOHOTBOPUYECTBO), CTOUT U30eraTh CTUXUMHBIX U3MEHEHUH 3aKOHOATENbCTBA, UCXOAS U3 4ero chop-
MYJIHpOBaHA IIeNb UCCIICOBAHNUA: 0003HAYNTH IIPUOPUTETHI IPABOBOI MMOTUTHKH B cepe uppoBu3a-
I[AM 3aKOHOTBOpUYECTBA. JIJI perIeHns MOCTaBICHHBIX 3a1a4 aBTOPaMH OBUIM HCIIOIB30BAHBI METOIbI
CHCTEMHOTO aHalnu3a, (popMalbHON JOTHKH, CHHTe3a. Ilo pe3ynmbpTaTaM MPOBEIEHHOTO HCCIEAOBAHUS
HOJTy4YeHbl clefylolue BbBOAbL. CuCTeMa MPUOPUTETOB INPABOBOM IMOMUTUKH JA€T BO3MOXKHOCTb
noA00paTh MpaBUIbHBIE CPEACTBA €€ pealu3aluy, a A BbLICICHUS IPUOPUTETOB XOPOLIO IOJXOIUT
METOOJIOTHS CHCTEMHOTO aHanm3a. JJaHHas METOJONOTHS TIPEIaracT CXeMy ONTHMHU3AIHN IIPaBOBOTO
PEryIHpOBaHMs, HA OCHOBE KOTOPOH aBTOpPaMM BBHIJETECHBI MPHOPHUTETHI IPABOBOM MOIUTHKU B cdepe
U(POBU3ALUHN 3aKOHOTBOPUECTBA.
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Abstract. The relevance of the study is determined by the dynamics of social environment
development and the need for the legal system to respond to the changes including digitalization of all
types of communication that take place in society. The authors assert that with transformations caused by
digitalization (especially in such legally and socially significant areas as lawmaking), spontaneous
changes in legislation should be avoided. This principle formulated the purpose of the study — to identify
the priorities of legal policy in the field of digitalization of lawmaking. To solve the tasks, the authors
apply the methods of system analysis, formal logic, and synthesis. Based on the results of the study, the
following conclusions have been obtained. The system of legal policy priorities allows to select the right
means of its implementation, and the methodology of system analysis is well suited for prioritization.
This methodology offers a scheme for optimizing legal regulation, on the basis of which the authors have
identified the priorities of legal policy in the field of digitalization of lawmaking.
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BBenenue

Bonpocsl onTuMHU3aIu 0TEYECTBEHHOM MPABOBOM CUCTEMbBI HUKOT 1A HE TEPSIOT
CBOCH aKTyaJIbHOCTH, YTO OOYCIIOBJICHO HEBO3MOYKHOCTBIO JUISA TIPaBa CyIIECTBOBATH
BHE coIUanbHOW cpenpl. IloaToMy pa3BUTHE TOCHEAHEH HEU3MEHHO JOJKHO
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OTpaXkaTbCsl B MpaBe — OTPBIB MPABOBBIX HOPM OT JEHCTBUTENHLHOCTH BIEYET UX
HEXHU3HECTIOCOOHOCTh, BO3pAaCTaHHE HEJJOBEPHS K TOCYJapCTBEHHOM BIIACTH U MIPABO-
Bomy HurmimaMy (Malko, 2012).

CeropHst 00I1I€CTBO MEPEKUBACT OUEPETHON BUTOK CYIIIECTBEHHBIX H3MEHEHUH,
TOJIMKOM K KOTOPBIM CTalM OrPAaHUYMTEIBHBIE MEPONPHUITHA  MaHJIEMUU
COVID-19, — peus uzet o nudpoBuzanuu Bcex BuaoB kommyHukamnuu (Polyakova,
2021; Volos, 2021; Bundin, Martynov & Minbaleev, 2021; Kovaleva, Anichkin &
Anisimova, 2020), BKJt09asi © HOPMOTBOPYECKYIO JAESITEIbHOCTb.

EctectBenno, Takue rio0aibHble W3MEHEHHUs TPeOyIOT ONTHMHU3ALMU IpaBa,
C UeM M CBSI3aHO aKTUBHOE Pa3BUTHE KaTErOPHH MPABOBOM MOJIUTHUKH.

Br16op nanHOM KaTeropuu Kak HauOosee ynadyHOW JJIsi KOMIUIEKCHBIX FOPUIHU-
YECKUX HMCCIIEJOBAHUN HE ciydaeH. [IpaBoBas MonMTHKA TPEICTABIAET COOON nesi-
TENBHOCTh TOCYJAapCTBa, MHANBUIOB, UX O0BEAMHEHHI, BKIIIOYas BCE OOIIECTBO, 11O
CO3JIaHMIO M PeAIM3allii CTPATErMYECKUX MPABOBBIX WAEH B HEIIX (popMupoBaHHS
npaBoBo# rocynapcrBenHoctr (Korobova, 2000).

VIMeHHO BOT Takoro «IIaHOBOIO» MOJX0Ja K Pa3BUTHIO MPABOBOTO PETYJIUPO-
BaHUS B paMKax Iporecca Nu(ppoBU3aIH HE XBATAET 3a4acTyi0 HHPOPMALMOHHOMY
3aKkoHoAaTeNbCTBY. Bri3Banuble nangemueit COVID-19 u3MeHeHUS TOJNBKO YyXyII-
LIWJIM CUTYaIMI0 BO MHOTUX c(pepax rocy1apcTBEHHOT'O YIIPaBJICHUS.

Hampumep, HecMoTpst Ha To, yTO HHPOpPMaTU3aLMs (TT03KE MEepeleAmeaAnas B
UG poBU3aLNI0) Cy1e0HOM cucTeMbl ObuIa 3a/1eKkIapupoBana Oosnee 20 jieT Ha3al, OHa
oKa3ajach HE TOTOBOW K paboTe B mU(pOBOI Cpesie HU HOPMATUBHO-TIPOIIECCYATEHO
(cynebHble 3aceqanus HA4alIu IPOBOIUTH B Y/IaJIEGHHOM MHTEPAKTHBHOM PEKUME €I11e
B anpene 2020 r.', a cOOTBETCTBYIONIMI 3aKOHOMPOEKT MUHKUCTEPCTBO IOCTHIIUK PD
HAyaj0 FOTOBUTH TONBKO B Mae 2020 r.%), HU TeXHUUYECKH (HEJ0CTATOYHOE OCHAIEHHE
KOMITBIOTEPHOI TEXHUKOH U CETSMHU PETHOHATBHBIX CYAOB HEOJAHOKPATHO OOCYXkIa-
JIOCh TIPH BCTpEUYaxX TEOPETUKOB U MPAKTUKOB), HU B paMKax oOecriedeHus: nHPopma-
LMOHHOM 0€30MacHOCTH (3ace/IaHusl, TIe UCTIOIB3YIOTCS B TOM YHCIIE U IIEPCOHATbHbBIE
JTaHHbIE, TPOBOAMIIMCH IO CPEACTBAM MPOTrpaMM OpraHU3aluu BeO-KOHPEpeHLInH, He
TOJIBKO HE SIBISIOUIUXCACS POCCUHUCKUM MPOrPaMMHBIM 00€CTIeYeHHEM, HO U HeXella-
TEJIBHBIX K MCIIOJIb30BAHUIO C TIO3UIIMH 3aKOHOAATENHCTBA O TIEPCOHATIBHBIX TAHHBIX ).

Jpyroii npumep — okazaHHe BCEBO3MOKHBIX TOCYIaPCTBEHHBIX YCIYT, CBsI3aH-
HBIX, HAIPUMED, C TOCYJapCTBEHHOW HAyYHOW aTTeCTaIMeH, T/Ie OCHOBHAs opma pa-
OOTBI — TaK ke 3ace/lanue (IUccepTaOHHBIX coBeTOB, [Ipesummyma BAK, skcriept-
HBIX coBeToB BAK 1 mp.) B 2020 roxy mpo0iieMy MpHUIIIOCH peliaTh BPEMEHHBIMHU
MepaMK®, pa3pelliuB OpraHu3alisaM, Ha 6a3aX KOTOPHIX AEHCTBYIOT COBETBI, CAMHM

! BepxOBHBIH Cy/l HAYHET PAacCMATpPUBAaTh NeNna Mo uHTepHeTy. Bemomoctn. 2020. 20 anp. Pexxum goctyma:
https://www.vedomosti.ru/society/articles/2020/04/20/828523-sud-internetu (nata oopamenus: 05.01.2022).

2 MUHIOCT TOTOBUT 3aKOHOIPOEKT 00 y4acTuu B CyneOHOM 3acenanuu u3 noma // Poccuiickas rasera. 2020.
3 wmas. Pexum nmoctyma: https://rg.ru/2020/05/03/miniust-gotovit-zakonoproekt-ob-uchastii-v-sudebnom-
zasedanii-iz-doma.html (zaTa o6pamenus: 05.01.2022).

3 Tocranosnenue ITpaBurensctea PO or 26 mas 2020 1. Ne 751 «O6 0cOGEHHOCTAX NPOBEAEHUS 3aceIaHHi
COBETOB I10 3aIUTE JUCCEPTALUH HAa COMCKAHHE YYEHOW CTeNEeHH KaHIWAaTa HayK, Ha COUCKAaHUE y4YEHOMH
CTEMEHN [IOKTOpa HayK B MEPHOJ IPOBEICHHS MEPONPHATHH, HANpPaBICHHBIX Ha IMPEJOTBpAIlICHUE
pacrpocTpaHeHHsT HOBOW KOpPOHABHPYCHOH WMH(pexknmnu Ha Tepputopun Poccuiickoit ®eneparm» // Cobp.
3akoHojarenberBa Poc. eneparuu. 2020. Ne 22, cr. 3517
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yCTaHaBJIMBaTh TMOPSIOK YAAJCHHOTO IPOBEICHUS 3acelaHuil IUCCepTallMOHHBIX
coBeToB. [10CTOSIHHO AEMCTBYIONMMIT HOPMATUBHBIN IIPABOBOM AKT MOSBUIICS TOJBKO
roz ciycts®,

Crieminble, CTUXMIHBIE U HE BCETZla MPOTyMaHHbIE M3MEHEHUS 3aKOHO/IaTelb-
CTBa JAUCKPEIUTHPYIOT MPABO KaK PETYISATOP, CIEA0BATEIbHO, MPAaBOBast MOJIUTHKA C
€e TUIAHOBOCTBIO KaK HeNb3s 0oJiee MOJAXOMUT IS IeNiel ONTUMH3AIUU MTPABOBOTO
perynupoBanus B cepe uuppoBU3aIHH.

Uro xe KacaeTcs MPaBOTBOPUECKON AESTEIbHOCTH, TO BOIPOCHI HH(OpMaTHU3a-
UM U €€ JOTMYECKOTro MPOAOIDKEHUs IU(POBU3ALMHY, B IIEJIOM IO3BOJIIONIUX YITyd-
IIUTh Ka4eCTBO HOPMATHMBHBIX aKTOB, CTOSIT 311ech yke aaBHO (Goloskokov, 2006),
HO MHOTHE M3 HUX TaK M He MOJY4YHJIN OKOHuaTenabHoro paspemenus (Orlov, 2021;
Pashentsev & Alimova, 2019 u ap.).

Hcxons 13 M3II05KEHHOTO BBIIIE, cHOpMYyTHUpOBaHA IENIb JAHHOTO HCCIEI0Ba-
HUS: 0003HAYUTH MTPUOPHUTETHI TIPABOBOM MOJUTHKHU B chepe MuppoBU3aNN 3aKOHO-
TBOpuecTBa. [loctaBnenHas 1enb 00ycIaBIMBACT BHIMOJIHEHHUE PsJia 3a/1a4:

1. JlaTh MOHMMaHKE CYIIHOCTH KJIFOYEBOT'O METOJIA, UCTIONB3YEMOT0 B JAHHOM
HCCIIEIOBaHUU.

2. PaccMoTpeTh 0COOEHHOCTH IOCTPOEHUS CUCTEMBI TPUOPUTETOB IIPABOBOM I10-
JUTUKU B cepe HUupOBU3ALMU B 3aBUCUMOCTH OT HAINpaBICHUs €€ pealu3aluu.
ITockonbky popMaT cTaThu HE MO3BOJSET OXBATUTH BCE HAIPABJICHUS, OTPAHUUUMCS
OJTHUM U3 HUX — [IPAaBOTBOPUYECKHUM.

OnTuMHu3anus NPAaBOBOr0 PeryJMpoOBaHUSA
U PUOPHUTETHI MPABOBOI MOJUTHKH

B Teopun mpaBoBOil MONMUTUKU B CHIIy KOMIUIEKCHOTO €€ XapakTepa HMpPUHSITO
Ha3bIBaTh HanOoOJIee 3HAaUNMBbIe U3 1eneil mpuoputeramu (Malko, 2012:105). Beinerne-
HUE IPUOPHUTETOB B IEJIOM ITPOBOIUTCS C IIETBI0 COCPEIOTOUCHHS HA TIIABHOM, OJTHAKO
HEKOTOPBIC MCCIICIOBATENN BUISAT U JIOTOJHUTEIbHBIC MPEUMYIIECTBA TaKOTO MOI-
X012 B MMOTEHIMAIHLHON BO3MOXKHOCTH TI0JI00paTh MPAaBWIBHBIE CPEICTBA PEATU3aAIlUH
MPaBOBOM TMOJUTHKH B 3aBUCUMOCTH OT ee Harpasienus (Korobova, 2003).

B cdepe undpoBusanmu (ecinu ee paccMaTpuBaTh KaK JIOTHYECKOE MPOIOJKEHHE
MIPOIIECCOB KOMITBIOTEPU3AIINH, ABTOMATU3AIMH 1 MH()OPMATH3ALINH) YKE CYILIECTBYET
JOCTaTOYHO OOBEMHBI MAaCCHB HOPMATHUBHBIX JOKYMEHTOB, YTO BBIBOJUT Ha IEpe.-
HUI TUIaH He CTOJIBKO CO3/IaHHE HOBBIX HOPM (XOTsI 6€3 3TOro He 000MTHCE), 8 UMEHHO
BOTIPOCHI ONITUMH3AIMY CYIIECTBYIOIINX 3aKOHOIATEIbHBIX HOBEJILIL.

B 1opuanueckux McCIeOBaHUSAX TEPMHUH «ONMTUMHU3AIMS» OOBIYHO TPUMEHS-
€Tcs KaK MHTYUTHBHO MOHMMaeMblli 0e3 yTouHeHUs ero 3HaveHus. [IpencraBnsercs
OJTHAKO, YTO YTOYHEHHE TEPMHUHOJIOTUU TIO3BOJIUT MPUBICYH d(P(HEKTUBHBIE HHCTPY-
MEHTBI UCCIICOBAHUSI U3 TEXHUUECKUX JUCITUTUINH.

4Tlocranosnenue Ipasurensctea PO ot 20 mapra 2021 1. Ne 426 «O BHECEHHY U3MEHEHUH B HEKOTOPBIE AKThI
[IpaButensctBa Poccuiickoit denepanun U MpU3HAHUU YTPATHBILUM CUIIy noctaHoBieHust [IpaBurenscTBa
Poccuiickoit @enepannu ot 26 mast 2020 1. Ne 751» // Cobp. 3axoHonarenscTBa Poc. ®enepannu. 2021. Ne 13,
q. I, cT. 2252.
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[ToHATHE ONTHMAIBHOTO HAILJIO OCHOBHOE TPHIOXKEHHE B HWH(POPMATUKE
(Bentley, 1982; Knut, 2007), rae oHO omnpeensercs: Kak Mmporecc MaKCUMU3AIUN BbI-
rOJHBIX XapaKTEPHCTHK, COOTHOIIEHMH M MMHUMH3ALUU PacXoaoB’. B aTom ciydae
3a/1a4a ONTUMHU3ANNN CYHAETCsI CHOPMYITMPOBAHHOM, €CIIN 3aaHbl KpUTEpHUI (HITH He-
CKOJIBKO KPUTEPHEB), ITO KOTOPOMY TIPOBOJIUTCS] OMITUMHU3AIHSA (CIOJIa MOTYT BXOHTh
SKOHOMHYECKHUE, OpPTraHU3aI[MOHHBIC, COIIMOJIOTUYCCKUE HITH TEXHOJIOTHUSCKUE TPeOO-
BaHWs); TaK Ha3bIBAEMbIC BAPbHPYIOIINE TTAPAMETPhI, OT U3MEHEHHS KOTOPBIX 3aBUCUT
3¢ (HEeKTUBHOCTH MPOIIecca; MaTeMaTHIeCKast MOJIEIb MPollecca, BKII0Yas UMEIOLTUECS
OTpPaHUYCHHS MOJICITH, 00YCIIOBJICHHBIE BXOIAIIMMHE ITapaMeTpaMu U PECYPCHOM 0a30ii
(TmoHsITHE pecypca 3/1eCh UCIIONB3YETCS B Y3KOM CMBICIIE TEXHUYECKUX BO3MOXKHOCTEH
CUCTEMBI U BpEMEHH Ha TIPOBEICHUE ONIepalliii); ONTUMAIBHOE B TAHHOM CITydae orpe-
JIeNAeTCsl KaK HauTydIllee COOTHOIICHNE MEXTY 3aTpaulBaeMbIMH PECYPCAMH TTaMSTH
Y BPEMCHU.

Ecte m nmpyroif moaxom K OINpENeTCHWIO ONTHMHU3ANNUK KaK MOIU(UKAINAN
cucTeMbl s yimydmieHus ee 3gdexruBHoctr (Yagofarov, Khridina & Vasilchenko,
2006), 9TO B IPUIOKEHUH K NMPABOBEJIEHUIO MTO3BOJIUT MPUMEHSATh B UCCIIETOBAHMSIX
WHCTPYMEHTBI TEOPUHU CUCTEM. B 4aCTHOCTH, aHAIU3 TaHHOW paHee ACPUHUIIAN 1103~
BOJISIET CUMTATh, YTO ONTUMHU3AIIMSA UMEET HEMOCPEICTBEHHOE OTHOIIIEHHE UMEHHO K
caMOMy TIpolieccy TpaHchopMaIuii, HO aKIEHT CTaBUTCS Ha CPEJICTBA JTOCTHKCHHS
LeJH, Jeias ONTUMHU3AIMIO MOJIE3HOM ¢ TOYKH 3pEHUS MOJ00pa aJeKBAaTHBIX U
CPEICTB €€ JNOCTHKEeHUA. TakKe Ba)XHO M TO, YTO COCTOSHHE ONTUMYyMa HE TOJIBKO
HY)KIAeTCsl B MOCTOSIHHOW TOJJIEPIKKE, HO U TPEIYCMATPUBACT «YIPEHKITAIOIIHID)
XapakTep U3MEHEHUI: TO, YTO «37IECh U ceiYacy» MPEeCTABIACTCS HE CaMbIM JIYYITUM
pelIeHneM, MOXKET CTaTh ONTHMAIBHBIM Yepe3 HEKOTOPHIH MPOMEKYTOK BPEMEHH B
W3MEHUBIUXCS YCJIOBHSX. Takas CHUTyallusl HE penkas, Hampumep, B chepe mpaBo-
TBOpYECTBA, OCOOCHHO, B 3aKOHOJATEIBHON JCSITEIHLHOCTH, COIPOBOXIAOMICH
U (POBU3AIIHIO.

OnTuMu3aIys NepeKINKaeTcss ¢ HEOAHOKPATHO armpoOUpOBAaHHOW paHee IS
TEOPETUYECKHX UCCIICIOBAHUI B 001aCTH TIPABOBOM IMOJMTUKH METOJIOJIOTUH CHCTEM-
HOTO aHaJIM3a, XOPOIIO 3aPEKOMEHI0BABILIETO ce0s MPU PEIICHUU CIa00CTPYKTYpPUPO-
BaHHBIX 3a7a4 (Bentley & Dittman, 2004; Shugart & Robert O'Neill, 1979; Parsons,
1951 u np.), He umeronmx ctannaptHeiX oTBeTOB (Kraynyuchenko & Popov, 2005).
MeTo1010THSI CHCTEMHOTO aHAJIM3a OTIMPAETCS Ha BBIJIEIICHNE KOHEYHOTO KOJIMYECTBA
JIOTUYIECKHX DIIEMEHTOB, 00YCIIaBIMBAIOIINX 3TAITbI UCCIICIOBAHMS, & UMEHHO:

1) mocTraHOBKa 3a1a4H;

2) aHAIM3 TEKYIIETO COCTOSIHUS CUCTEMBI;

3) onucanue TpeOyeMOTO COCTOSIHUS CUCTEMBI;

4) ompeie/icHUE HAIIPABJICHUI ONITUMHU3AIIMU Ha OCHOBE CPABHEHUS TEKYIIETO
TpeOyeMOro COCTOSIHUI CHCTEMBI.

5 3nauenwe cnosa «onrtumusanus». KAPTACJIOB.PY — Kapra cloB 1 BRIp&KEHHH pycCKOro sS3bIka. Pexxnm
noctyma:  https://kartaslov.ru/%D0%B7%D0%BD%D0%B0%D1%87%D0%B5%D0%BD%D0%B8%D0%
B5-%D1%81%D0%BB%D0%BE%D0%B2%D0%B0/%D0%BE%D0%BF%D1%82%D0%B8%D0%BC%
D0%B8%D0%B7%D0%B0%D1%86%D0%B8%D1%8F (nara obpamenus: 10.01.2022).
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IIpuopuTeThl NPaBOBO MOJUTUKH B chepe unpoBu3anuu
B IIPAaBOTBOpPYeCTBeE

Ananus meKyuieco u onucanue mpe5yeM020 COCMOSIHULL CUCHEeMbl

CeromHss OIHUM W3 OCHOBHBIX «TPEH/IOB» TOCYJapCTBEHHOTO YIPABICHUS
COINIACHO HallMoHanbHOH mporpamme «lludpoBoe rocyaapcTBeHHOE yHpaBieHHE»®
(nanee — HanumoHanbHas nporpamma) spisieTcs nudposas TpancopMarust okazaHus
rOCYJJapCTBEHHBIX YCIIYT MOCPEACTBOM peecTpoBoi Monenu. [Ipu nepeBoae HekoTo-
PBIX BUJIOB TOCYJJApPCTBEHHBIX YCIIYT Ha PEECTPOBYIO MOJIENb, HAIPUMEP, [0 rocyaap-
CTBEHHOW Hay4YHOH aTTecTaly, BO3HUKAET CJIEAYIOIas CUTyalHs: pe3yIbTaToOM OKa-
3aHUs yCIYyTH siBjsieTcs mpuka3 MuHoOpHayku Poccuu, ocHOBHast popma cymiecTBo-
BaHUS KOTOPOTO — OyMakHasl, TOTJa Kak opMa XpaHEHHsS] HHPOPMAITIH TIPH PEeCT-
POBOil MozienH oKa3zaHus — Hu(poBast (peecTp MpeaCcTaBisieT cO00H CUCTEMaTH3HPO-
BaHHBIN MEPEYEHb NAaHHBIX, (OPMHUPYEMBIl B COOTBETCTBUU C IMOCTABICHHBIMU 3a/1a-
gamu (Tereshchenko, 2021). Takoe MOJ0XKEHUE MPUBOIUT K HATHYUIO HEKOTOPBIX
JUIIHUX JTaroB, JeJaeT HEBO3MOKHBIM d(PPEKTUBHYIO aBTOMATH3AIMIO MPOIecca U
KOCBEHHO CTaBUT BOIIPOC O NEPEXO0/IE CUCTEMbl HOPMATUBHBIX ITPABOBBIX aKTOB K LU-
poBoil popMe cyIecTBOBaHUS Kak K OCHOBHOM.

Jlpyroii mpennochlIKoN sIBIIsETCS 00bEM CYIIECTBYIOIIETO 3aKOHOATEILHOIO
MacCHBa, YTO HAINPSIMYIO CBSI3aHO CO CTABUIMMU YK€ TPAJAULHUOHHBIMU 3JIEMEHTaMH
3aKOHOTBOPYECKOM MonuTHKH. Peub maer mpexe BCero o MporHo3UpOBaHUH, TJE B
Ka4yecTBE OCHOBHOW IIEJTM MOXKHO YCTAHOBUTH ONPEIEIICHHE CIIOCOOOB MPOTEKAHUS
mporiecca IMPaBOTBOPYECTBA B MPEACTOSIMINN Teproa BpeMeHH. OcoOeHHOCTHIO
MIPOTHO3MPOBAHUS SIBIISICTCS MPsAMasi 3aBUCUMOCTh 3()(HEKTUBHOCTH JESATEIbHOCTH OT
o0beMa nHpopManuu 00 HccIeyeMOoM SIBICHHH U ee KadecTBa. J(pyruM 3JeMeHToM
BBICTYIIAeT CTPATErMYecKoe IUIAHMPOBAHUE, MPEICTABIAIONIee COOOH yTBEpKIeHUE
HOpsiIKA MEPOIPUATUI MO YCTAaHOBJIEHUIO IOCJIEIOBATEIBHOCTH U CPOKOB IMOJrO-
TOBKH, PACCMOTPEHUS U MPHUHATHUS 3aKOHOIPOeKTOB (Starovoitov, 2004). [1pu pabote
B PaMKax yKa3aHHbIX CTPATEIrMYECKHUX 3JIEMEHTOB 3KCIIEPT CTAJIKUBAETCS C OTPOMHBIM
KOJINYeCTBOM MH(OpPMAIMOHHBIX pecypcoB. Takoil maccuB MH(OpMALMKU HE MOXKET
OBITh NPOAHATU3UPOBAH YEJIOBEUECKHM CO3HaHMeM B npuHiumne. Ilostomy 31ech
[IMPOKO PACIIPOCTPAHEHO MCIOIb30BaHUE HKCIIEPTHBIX WH(OPMAIIMOHHBIX CUCTEM, B
TOM YHCJIE CUCTEM IOJJICPKKH MPUHATHS peIleHH, paboTa KOTOPBHIX OCHOBaHA Ha
pUMEHEHNU OaHKOB 3HaHUH, TpeOyoIMX HUPPOBOH (HOPMBI XpaHEHHS HOPMATHBHOM
nH(pOpMaIny.

Takum 00pa3zom, HOpMaTHBHAsE HH(OPMAIIHS MOXKET pacCMaTpUBAThCS KaK WH-
(dopmannoHHbli pecypce. i ee 3pPpekTUBHOr0 UCIOIB30BAHUS B LUPPOBOH cpene
HOPMaTHUBHBIN MMPaBOBOM aKT, pacCMaTpUBAEMbIN Kak €IUHHIA XpaHEHUs HHpOpMa-
LIUH, TOJDKEH IpeTepIeTh CyIeCTBEHHbIE M3MEHEHNUs (HaulHas ¢ (POpMBbI OpraHu3aIiuu
nHpOpMaLUU Kak JoKyMeHTa). [IpaBoBasi mojaMTHKA JOKHA YUUTHIBaTh HEOOXOIU-
MOCTh U3MEHEHUs (OpMBbI CYLIECTBOBAHUS HOPMATHBHOW MH(pOpMAalNH, pacCTaBIss
aKIEeHTHI IIPYU IOMOIIH TPHOPUTETOB, — 3TO U OyAET 3a/1a4eil ONTUMH3ALINH.

® Hanmonansnass  mporpamma  «l{udpoBoe  rocyiapcTBEHHOE — ymnpaBieHHe». Pexxum  jocryma:
https://digital.gov.ru/ru/activity/directions/882/ (nara obpamenus: 01.06.2021).
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Ananus meKyuieco u onucanue mpe6yeM020 COCMOSHULL CUCTEMDbL

Heo6xonumocTs n3MeHEeHUs CTPYKTYPBbl HOPMAaTHBHOM HH(POPMAIIUH C TO3UIINN
ya00CTBa aBTOMaTHIECKOH ee 00pabOTKH, BKITIOYAs 3aJI0KECHHBIN TTOTESHITHAI [Tl Ya-
CTMYHOTO aBTOMAaTHYECKOTO CO3/IaHUSI HEKOTOPOTO KOJIMYECTBA «TEXHUUIECKUX» HOPM
mpaBa, oOCyXkIaeTcs B HaydyHbIX Kpyrax ¢ Hadana 2000-x romos. Tak, B paborax
JI.B. T'onockoxoBa (Goloskokov, 2006) mpeanaraicst TEpMUH «CETEBOE ITPABO» KakK Ba-
pUAHT TpaBa, 0OOralEHHOIO0 AKTHUBHBIM HCIIOJIb30BAHUEM CETEBBIX AaCIEKTOB, YTO
MOKHO paccMaTpUBaTh KaK IIar K TpeOyeMoMy COCTOSIHUIO MMPOCTPAHCTBA HOPMATUB-
HOM uH(oOpManmu. B yacTHOCTH, B YKCIIe OCHOBHBIX MPHUHIIUIIOB «CETEBOTO IpPaBa»
YYEHBIM BBIICTSUTUCH: YKa3aHHAsl paHee aBToMaTHueckoe (hOpMHUPOBaHNE HEKOTOPBIX
AJIEMEHTOB IOPUANYECKUX HOPM; CTAaHAAPTHU3AIMIO CTPYKTYPbl HOPMAaTUBHOTO aKTa C
Y4EeTOM MOTPEOHOCTH aBTOMATH3AIMH JalbHEHIel 00pab0TKH; aBTOMAaTHIECKOE pe-
T'yJIMPOBaHUE HEKOTOPHIX MMPABOBBIX OTHOIIEHUH B CETEBOM IIPOCTPAHCTBE (HAIPUMED,
yT€M aBTOMAaTUYECKOTO B3MMaHMS HAJIOTOB C CETEBBIX CJIEJIOK); YCTpPAaHEHHE BHYT-
PEHHUX TPOTHUBOPEYUI B 3aKOHOJATENBCTBE; MUCKIIIOYCHUE MUCHMEHHOW (OPMEI, TO
€CTb I'eHepalus MPAaBOBBIX HOPM TOJIBKO B DJIEKTPOHHOM BH/IE; OpraHU3aIUs HAIora
MEX/1y BCeMH CyObeKTaMU 3aKOHOTBOPUYECKOM AESITETLHOCTU MEKIY CO00 B peskume
peasibHOTO BpeMeHU U Apyrue. CereBast KOHUEHIMS [TpaBa Xopolla TeM, YTO YYUThI-
BaeT MpOILIECChl aBTOMATU3ALMK KaK YacTh MPaBOBOU JIEHCTBUTENILHOCTH. BmecTe ¢
3TUM OHa IpeJosaraeT IiIy00Ky0 MOIEPHU3ALIUIO HE TOJIBKO ITPABOBOM CHCTEMBI, HO
1 roCyJapCTBa B 11€JI0M Ha OCHOBE CETEBON CTPYKTYpPhl OpraHNU3aIlUH BIIACTH, a IaHHAsI
KOHIICTIIUS TIOIBEPraeTCsl CIpaBeIIMBON KPUTHUKE CO CTOPOHBI HCCIIeI0BATENCH TpaBa
(Lipen, 2020; Mamut, 2005 u ap.)

Wnes aBTOMaTH4YeCKOTO CO3JaHUS HOPM IpaBa B TEKYIIHH MOMEHT BPEMEHHU
TaKXKe NPEACTABIICTCS KpailHe CIIOpHOW — OCHOBaHHAas Ha MPUMEHEHUH CHCTEM
HCKYCCTBEHHOTO MHTEJUIEKTa, OHA HACJIEIyeT Psij IOPUANYECKHX U STHYECKHX IpO-
6J51eM, TpEOYIOLINX PELIeHHs 10 TOT0, KaK B IPUHIUIE MOAHUMATD JAaHHYIO TEMY.

HopmatuBHoe onpenieneHre HCKyCCTBEHHOTO HHTEIJIEKTa JaHo B DenepaibHOM
3akoHe oT 24 anpenst 2020 rona Ne 123-®3 «O npoBeneHUH 3KCIEpUMEHTA 0 yCTa-
HOBJICHHUIO CTICIMATBHOTO PETYJIMPOBAHUS B LENSIX CO3AAHUS HEOOXOAUMBIX YCIOBUM
JUI pa3pabOTKU M BHEJPEHHUS TEXHOJIOTUN MCKYCCTBEHHOTO MHTEJUIEKTa B CyOBEKTE
Poccwuiickoii @enepanu — ropozae dhenepanbHOro 3HaYeHHsI MOCKBE M BHECECHUU U3-
MeHeHHi B cratby 6 U 10 deepanbHOro 3akoHa “O HepcOHANbHBIX JAHHBIX» . AHa-
JU3 TAaHHOHM Je(QUHUINH TO3BOJISIET BBIACTUTDH CIEAYIOMINE 3HAYUMbIE TPU3HAKU HC-
KyCCTBEHHOT'O MHTEJIJICKTA:

— B OCHOBE €r0 JISKUT KOMIUIEKC TEXHOJIOTHUECKHUX PEIICHUH, YTO Tperoia-
raeT HaIMYhe TEXHUIECKOT0 YCTPOHCTBA, CIOCOOHOTO BOCIIPUHUMATH HH(DOPMALIHIO U
ee repeaBarhb;

— CIIOCOOHOCTH K CaMOOOYYEHHMIO, TO €CTb CaMOCTOSITEIbHOMY MOUCKY
uH(popMaIuy;

7 Co6p. 3akonozarenbctea Poc. ®enepamuu ot 27 anpens 2020 r. Ne 17 cr. 2701.
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— CMOCOOHOCTh aHAJIM3MPOBATh WH(POPMALMIO W NMPHHUMATh peIIeHus 0e3
3apaHee 3aJJaHHOTO AJITOPUTMa M 0€3 HeTTOCPEICTBEHHOTO YYacTHsl YeJI0BEKa, YTO MO/I-
pa3yMeBaeT ONpe/IeNIEHHYIO CTENIEHb aBTOHOMHOM pa0oThl (CyOBEKTHOCTB);

— CMOCOOHOCTH MOJTy4aTh NP BHIMOJIHEHUH KOHKPETHBIX 33/1a4 Pe3yJIbTaThl,
COIOCTaBUMBIE C PE3yJIbTaTAMU MHTEIJICKTYAIbHON AEATEIbHOCTH YEIOBEKa.

Br1ienennbie npu3HaKy B PUHIIMIIE COBIAAAIOT C MPU3HAKAMH, TIOTYYaeMbIMU
MyTE€M TEOPETUYECKOT0 aHAIN3a CYIIECTBYIONINX ITOAX0/0B K MOHITHIO «HCKYCCTBEH-
HbIid nHTEIUIEKT» (Vasilev & Shpoper, 2018), 4To CBHIETETBCTBYET O KaU€CTBEHHOM
Ne(UHHUIMH, OJHAKO ITO Majiasi YacTh UMEIOIIMXCS B 00J1aCTH MPABOBOTO PETYIUPOBa-
HUS UICKYCCTBEHHOT'0 MHTEJIEKTa PooIIeM.

Korna peus uaet o npuHATHHN pelIeHuH, UMEIOIINX IOPUITIECKYIO CHITY, OCHOB-
HBIM BOTIPOCOM CTaHOBUTCSI, HECOMHEHHO, HEOTIPEICIICHHBII IIPABOBOM CTaTyC CUCTEM
WCKYCCTBEHHOTO MHTEJUIEKTAa U POJICTBEHHBI €My BOIPOC OTBETCTBEHHOCTH 3a TPHU-
HSTBIC PEIICHHS.

Uro kacaeTrcst IOpUIMUECKOTO CTaTyca CUCTEM MCKYCCTBEHHOTO MHTEIUIEKTa, TO
HOPMAaTUBHO OH TOKAa HE YCTAHOBIIEH, a MEXAY YYCHBIMHU-IPABOBEIAMH BEIYyTCS
CTIOpBI, CBSI3aHHBIE C 03BYYCHHBIMHU paHee MpoOJieMaMu ONpe/IeIeHUs CyTH paccMaT-
puBaeMoro moHsATHs. O3ByuynMBaeMble MHEHHS MOXKHO DPa3JIeIUTh YCIOBHO Ha JIBE
«KpalHUX» TPYIIIbI, MEXAY KOTOPHIMHU €CTh IPOMEKYTOUHBIE BAPUAHTHI:

1. UckyccTBEeHHBIN MHTEIUIEKT MOXKET BBICTYNATh KaK CyObEKT Mpasa.

CroponHuku nanHou To4ku 3penus (Yastrebov, 2017; Morhat, 2018) mpunep-
KUBAIOTCS CIIEAYIONIEH JIOTUKU: €CIIM MCKYCCTBEHHBIH MHTEIUIEKT CO3/IaH Mo 00pa3y
YeJIOBEKa, TO Y HETO JOJKHO OBbITh U 1101001e MpaB U 0053aHHOCTEH.

IIpu TakoM moxxone Aajiee MHEHHS CHOBA pasAenstorcs. Poccniickas mpaBoBast
JTOKTPUHA UCXOAUT U3 TOTO, YTO yYACTHUKAMH MPABOOTHOIICHUH ABISAIOTCSA (QH3HUe-
CKHE U IOpUIUYECKHUE JIHIIA.

CornacHo OTEYECTBEHHOMY 3aKOHOJATENbCTBY K (PM3MUYECKUM JIMIIAM MOTYT
OTHOCUTBCA rpaxaane Poccuiickoit Penepaniui, HHOCTpaHHBIC TpaXkIaHe U JTUIa 0e3
rpaxaaHcTsa (cM., Harpumep, 1. 2 ct. 11 HanoroBoro xonekca Poccuiickoii dexnepa-
uun). To ecTb Qu3MUecKoe JUIO — ATO WHAUBHUJ, KOTOPBIH BBHICTYNAET B KaueCTBE
JIUIA, HAIETEHHOTO IPaKIaHCKOM MPaBOCyOBbEKTHOCTHIOY.

O4eBHIHO, UTO UCKYCCTBEHHBIN MHTEIJUIEKT HE MOXKET PaCCMaTPUBATHCS Kak (pu-
3MYECKOE JTUI0 B CHITY TOTO, UTO MPEACTABISAET COO0I HEIKUBOE YCTPOIMCTBO.

He MoXeT MCKyCCTBEHHBIH MHTEIUIEKT PACCMAaTPUBATHCSA U KaK IOPUIMYECKOE
JIUIIO0, B CHJIy TOTO, YTO «IOPHIMYECKUM JIMIIOM TPHU3HAETCS OpraHM3alUs, KOTOpas
uMeeT 000Co0IEHHOE UMYIIIECTBO U OTBEYAET MM T10 CBOMM O0S3aTEIbCTBAM, MOYKET
OT CBOETO MMEHH NPUOOPETaTh U OCYIIECTBIATH TPAXKITAHCKUE MPaBa M HECTU TPax-
JAHCKHE 00S13aHHOCTH, OBITh UCTIIOM U OTBETYHKOM B cyzie» (1. 1 cT. 11 4. 1 I'paxnan-
ckoro konekca Poccuiickoit @enepanun). B mobom ciydae qeicTBUS IOPUAMYECKUX
JIUI] IOJIPa3yMEBAIOT AEUCTBUS (PU3NUECKUX JHIl (OCOOEHHO B ClIy4ae YroJOBHOM OT-
BETCTBEHHOCTH), B TO BpeMs Kak, UCXOJ U3 MPU3HAKOB, IEUCTBUS UCKYCCTBEHHOTO

8 T'paxnmanckuii komekc Poccuiickoii ®emepammu (vacth neppas) ot 30.11.1994 Ne 51-®3 (pex. ot
03.08.2018) // Cobp. 3axononarenscTBa Poc. ®eneparmm. 05.12.1994. No 32. cr. 3301. AkTyansHas pegakuus
¢ Kommenrapmsimm mno cocrosHmio Ha 18.05.2022. Pexwmm pocrtyma: https://gkodeksrf.ru/ch-1/rzd-1/
podrzd-2/gl-3/st-17-gk-rf (20.05.2022).
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HMHTEJUIEKTa HE BCETJIa BOCXOAT K IeUCTBUSAM denoBeka. OJHaKO UCKYCCTBEHHBIN UH-
TEJUIEKT IO CTaTyCy MOXKET OBITh MOX0X Ha IOPUIUYECKHE JIUIAa B TOM KIIOYE, YTO
ABIsIETCA CyOBEKTOM MpaBa GUKTHBHO. Hampumep, ciucTeMbl HCKYCCTBEHHOTO HHTEI-
JIEKTa MOTYT UMETh PEruCTpaIuio; 00Ia1aTh MaTepHaIbHON [IEHHOCTHIO; €T0 MOXHO
NPUBJIEYs K IOPUANYECKON OTBETCTBEHHOCTH (HANpUMEp, B BHAEC NPUHYIUTEIHHOTO
OTKJIIOYEHUS] WU JOpabOTKW TMporpammbl, a Takke yrunusanuu) (Laptev, 2019;
Vasiliev & Pechatnova, 2020), To ecTb 0 CyTH 00AaTh HEKOTOPHIMH MpPU3HAKAMH
cyObekTa mpasa. [Ipu 3ToM ropuanyeckoe JUI0 HE MaTepUaAIbHO, TOTJa KaK UCKYyC-
CTBEHHBIH MHTEJUIEKT TaK WJIM MHAUYE UMEET HOCUTENb, TO €CTh MaTepUaseH.

BbIX070B 13 CIOXKUBIIEHCS CUTYallMu MpeJiaraeTcs ABa:

— HaJeNUTh MCKYCCTBEHHBIH MHTEUIEKT OCOOBIM CTAaTycoM (Ipejiaraercs,
HaInpuMep, Ha3BaHUE «ANeKTpoHHOE uIo» (Morhat, 2018)), oTpakaromiero crierudu-
4ecKylo (opMy NpaBOCYOBEKTHOCTH OTIENIBHBIX €JUHHI[ MUCKYCCTBEHHOTO WHTEI-
JIEKTa;

— paccMaTpHuBaTh HCKYCCTBEHHBIN MHTEIIEKT KaK «KBa3U-CyOBEKT» IpaBa, TO
€CTh KaK CyOBEeKT TpaBa, HE OOJAMAIOINN TOJHOIEHHOW MPaBOCYyOBEKTHOCTHIO
(Vasiliev & Pechatnova, 2020). A.A. BacunseB u 10.B. IleuaTHOBa k€ TPUBOIAT U
BITOJTHE 00OCHOBAHHYIO KPUTHKY JaHHOTO TTOAXO/a.

[IpencraBisiercs, YTO CTOUT COTIACUTHCSA C TEMHU aBTOPaMH, KOTOPbIE CUUTAIOT,
YTO HaJeJIEHUE CUCTEM UCKYCCTBEHHOI'O MHTEIUIEKTa MPABOCYOBEKTHOCTHIO 0 MEHbB-
e Mepe npekaeBpeMeHHo. Bo-niepBbIX, CUCTEMbI HCKYCCTBEHHOTO UHTEIIJICKTA €11
HE JOCTUTJIM YPOBHS Pa3BUTHUSA, IPH KOTOPOM JIAHHBINA BOIIPOC XOTs ObI MOYKHO OBLIO
CTaBUTbh; BO-BTOPBIX, TAKOW MOJXO B I[EJIOM CHUMAET OTBETCTBEHHOCTH C pa3paboT-
YUKOB, «yUYHUTEJIEN», OIb30BATENIEH CUCTEM UCKYCCTBEHHOIO NHTEIJIEKTA; B-TPETHHUX,
Jla’ke caMble IPUOIKEHHBIE K YEIOBEKY HEMpOHHBIE CETH HE 001aJaf0T TAKUM OCHO-
BOTIOJIATAIOIIUM JUIs CyObEKTa KaueCTBOM, KaK BOJISL.

2. UckyccTBEHHBIN MHTEIUIEKT HY>)KHO pacCMaTpUBaTh Kak OOBEKT IIpaBa.

Hctopudecku 3TO TEPBBIM CIIOKUBIIMICA NOAXOX. JlEMCTBUTENBHO, €CIH
paccMmarpuBaTh 0OBEKT IIPaBa Kak pa3HOO0pa3HbIe MaTepHaIbHbIe U HEMaTepUalbHbIE
ABJIEHMs, OJara, CHOCOOHBIE YIOBJETBOPUTH MHTEpPEC YIPABOMOYEHHOIO JIHIa’,
TO CUCTEMBI HCKYCCTBEHHOT'O MHTEJUIEKTA BIIOJHE BIMCHIBAIOTCS B IaHHYIO KaTErOPHIO.

OmHaKo OTHECTH MCKYCCTBEHHBIM MHTEIJIEKT K KIACCHYECKUM 00BEKTaM IIpaBa
MeMIaeT UX CIMOCOOHOCTh MPUHUMATH PEIICHUS M JEWCTBOBATH CaMOCTOSITENBHO, TO
€CTh 3JIEMEHT HEINPENCKAa3yeMOCTH JEHCTBHIl, — OCTpee CTAaHOBUTCS BONPOC OTBET-
cTBeHHOCTH. Tak, 00yueHHbIE Ha OCHOBE OOJIBIIOTO KOJUYECTBA PEAbHBIX JTaHHBIX
HEHPOCETH MPUHUMAIOT PELIEHUS, JIOTUKY KOTOPBIX HE MOKET IPOCIEIUTh HU CO3/1a-
TeNb CHCTEMBI, HH €€ Y4YHUTelb, MOAOHPAIONNNA U 0OpabaThIBAIONIMN JTAHHBIE IS
o0y4eHus, HH YellOBEK, ee Hcronb3yromuil. [lomyyaercs, 9To «0ObEKT» MPUHUMAET
CaMOCTOSITENIbHBIE PEILIEHUS, HO TIPU 3TOM HE HECET 3a HUX OTBETCTBEHHOCTH.

Kpowme Toro, ecinu 0OTHOCUTH UCKYCCTBEHHBIN MHTEIJIEKT K 00bEKTaM Mpasa, TO
€ro JIeHCTBUS, CBSI3aHHbIE C AaBTOMATUYECKUM CO3/JaHHEM HOPM IMpaBa WU MPUHATHEM
pelIeHni TO0 TaK Ha3bIBAEMBbIM OECIIOPHBIM Jie€JlaM, CTAHOBHUTCS CJIOXHO BIIMCATh
B TEKyIIHE IOPUINIECKIE KOHCTPYKIIUU.

Tloustuss u  Kareropud. Bcmomorarenbupii  npoext noprara XPOHOC. Pexkum  jpocryma:
http://ponjatija.ru/taxonomy/term/6578 (zata oopamenus: 03.06.2022)
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[IpencraBnsieTcs, 4TO €CTh CMBICH MPHU ONPEACTCHIUH UCKYCCTBEHHOTO MHTEII-
JIeKTa Kak 00BbEeKTa MpaBa MPEAyCMOTPETh B MEPCIIEKTUBE BO3MOXHOCTH HAACIICHUS
€r0 YaCTUIHOM MPaBOCIIOCOOHOCTHIO, TO €CTh CO3/IaHNe HOBOU (ITM(POBOIT) €AMHHUIIEI,
Y4acTBYIOIIEH B IPAaBOOTHOIICHHSIX.

Jlpyrum BOIpoCcoM, UMEIOIIUM KITFOYEBOE 3HAYCHHE B CIIydae aBTOMaTHYECKOTO
(bopMHpOBaHUS HOPM TIpaBa, SIBISETCS OTBETCTBEHHOCTH 32 JICHCTBUS CUCTEM HCKYC-
CTBEHHOTO UHTEJIIEKTA.

Ha texymuit MomeHT B Poccuu cutyarusi TakoBa, 4TO B OTHOIICHUH CUCTEM HC-
KyCCTBEHHOTO MHTEJUIEKTa OyayT NMPUMEHSTHCS OOIIME MPUHIUIBI U HOPMEI TpaBa,
MO3TOMY yUYEHBIE-TIPABOBE/IBI Yallle BCErO Mpe/IararoT MpaBOBOE PETyINpPOBaHNE Ha
OCHOBE y’K€ CYILIECTBYIOIIEr0 3aKOHOIaTENIbCTBA. 3/1€Ch €CTh HECKOJIBKO BAPHAHTOB:

— TI0 aHAJOTUHU C I'PAXJAHCKUM 3aKOHOAATENbCTBOM O *KMBOTHBIX (Arkhipov
& Naumov, 2017), korjja OTBETCTBEHHOCTh BO3JIaraeTcsi Ha BiajenbieB. C ToOuku 3pe-
HUSL pOOOTOTEXHHUKH 3TO MOKET MPEACTaBIATh COO0H BIOJTHE paboumii BapuaHT, HO,
BO-TIEPBBIX, HE BCE CHCTEMBI HCKYCCTBEHHOTO MHTEIUIEKTA SBISIFOTCS POOOTaMu (eciu
paccMaTpuBaTh NOCIETHUX KaK aBTOMAaTHYECKHE MAITHBI ); BO-BTOPBIX, HOPMBI TIpaBa
OTHOCHUTENFHO IOMAITHUX U JUKUX KUBOTHBIX OTIMYAIOTCS: IEPBbIE JIOCTATOYHO MST-
KHE ¥ MPEIoIaraoT alpuopH, YTO )KUBOTHOE B OOBIYHBIX OOCTOSTEIHCTBAX HE HAHE-
CeT BPEJI YSJIOBEKY (UTO HE BEPHO B OTHOIICHUH CHCTEM HCKYCCTBEHHOTO HHTEIUICKTA),
BTOPBIC — CJIMIIIKOM KaTETOPHYHBIC U YPEBATHI BO3JIOKEHUEM HM3JIUIIIHE CTPOTOH OT-
BETCTBEHHOCTH Ha CO3JIaTelIel TAKMX CUCTEM, YTO B CBOIO OYepeb YCIOKHUT MPOLIECC
CO3JIaHMSI ¥ BBIHYJIUT Pa3paOb0TUYUKOB UCKATh OPUCIAMKIIMH, TJI€ OTBETCTBEHHOCTh HE
TakKasl CTporasi; B-TPEThbHX, HET ONPEICICHHOCTH, KTO Oy/IeT HECTH OTBETCTBEHHOCTH,
TO €CTh IO CYTH, KTO Oy/IeT UCTIONHATh POJIb «BIIAJEeNbIa >KHBOTHOTO», — pa3palboT-
YUK TEXHOJIOTHH, 00padOTUYMK JAHHBIX U1 00yUYeHHs, onepaTop (M0Ib30BaTeNb);

— TI0 aHAJIOTHH C HICTOYHUKAMH TTOBBIIIEHHON OITACHOCTH, KOT/1a FOPUINYECKIE
JHIA U TPaKIaHe, JesITeIbHOCTh KOTOPBIX CBS3aHA C MOBBIIICHHOW OMacHOCTBHIO JIJIS
OKpY’Karomux (KCIOJIb30BaHUE TPAHCIIOPTHBIX CPEICTB, MEXaHU3MOB U JIp.), 00s13aHBI
BO3MECTUTH BpPE/, IPHYUHEHHBI UCTOYHUKOM IOBBIIICHHOW OIIACHOCTH, €CIIH HE J0-
KaXXyT, 4TO BpPeJ BO3HUK BCIIEJICTBHE HEMPEOI0JIMMOM CHIIBI MM YMBICITIA TTOTEPIIEB-
mero (1. 1 ct. 1079 'K P®). B kauecTBe KpUTHKHM JTaHHOW aHAJIOTUH TPUBOJUTCS TIPO-
OJIEMAaTUYHOCTh PA3TPAHUYCHUS, KAKUE CUCTEMBI MOT'YT OBITh OTHECEHBI K HICTOYHUKAM
noBbIIeHHON onacHocTh'’. OHAKO MNpe/CTaBIAETCA, YTO OCHOBHAS CIOYKHOCT
COCTOUT HE B 3TOM, a B YCTAHOBJICHUH CTETIEHH BUHBI «BJIAJEIIbI[a HCTOYHUKA TOBBI-
HIEHHOW omacHOCTH». KpoMe Toro, mo-npexHeMy CI0XKHO ONPENEIUTh ITOTO CAMOTO
BJIaJIENbLIA.

Tem HEe MeHee, BTOpasi aHAJIOTHs OCTaeTcsi 0ojiee yJauHOW B CHIIy TOTO, YTO
3/1eCh IPUCYTCTBYET MOHATHE COJIUAAPHON OTBETCTBEHHOCTH. HecMoTps Ha To, 4TO CO-
JUIapHasi OTBETCTBEHHOCTh BBOJUTCS B CITydae B3aUMOJICHCTBHUS pa3HBIX HCTOYHUKOB
MOBBIIICHHON OMACHOCTH, JaHHAs KaTErOpHs MOET OBITh MPUMEHHMA U K CHCTEMaM
WCKYCCTBEHHOTO MHTEJUIEKTA TPU OMPEIEICHNN «BJaembiay. Peub umer o Tom, 4to

10 Kapriox M. DTudeckye ¥ NpaBoBbIE BOIIPOCH UCKYCCTBEHHOro uHTemekTa // Caiit Poccuiickoro cosera o
MEeXIyHapoaHbIM JenaM. AHamutmdeckue crathu 18.04.2018. Pexxwum moctyma: https://russiancouncil.ru/
analytics-and-comments/analytics/eticheskie-i-pravovye-voprosy-iskusstvennogo-intellekta/ (mata oOparie-
Hus: 08.05.2022).
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HE00XOJMMO YCTaHOBUTH COJIMJAPHYIO OTBETCTBEHHOCTHh HE TOJBKO pa3paboTUHKa

CUCTEMBI I/ICKYCCTBCHHOI‘O HHTCIUICKTA, HO U O6pa6OT'-II/IKa JAHHBIX IJI1 06yquI/1${
CHCTEMBI, a TaK XKe ee onepaTropa (MoJIb30BaTEeNs) — €CTECTBEHHO MPU HAIMYWUN BUHBI
H TIPONOPIIMOHATBHON €l OTBETCTBEHHOCTH.

Emte ogHOM ynadHO# 0COOCHHOCTBIO TAaHHOW aHAJIOTHH SIBIIACTCS HATUMIHE Me-
XaHU3MOB CTPaxOBaHUS TPAXKIAHCKONW OTBETCTBEHHOCTH TPU YIPABICHUU WCTOYHH-
KaMH TIOBBIIIICHHOM OIMAaCHOCTH (HAIIPUMEp, TPAHCIIOPTHRIMHE cpeaicTBamH ). [Tomo0HbIe
pelIeHHs] BO3MOXKHO MPUMEHSTh U MPU UCTIOIH30BAHUU CUCTEM MCKYCCTBEHHOTO WH-
TEJIJICKTa B KPUTUYECKHA BXKHBIX OTPACIISX.

HecMmoTps Ha ckazaHHOE, IPEACTABISAETCS, YTO PETYJIUPOBAHUE OTBETCTBEHHO-
CTH 3a I[CﬁCTBI/IH CUCTEM I/ICKyCCTBCHHOI‘O HUHTCJIJICKTA IO AaHAJIOTUHU MOXKCET paCCMaT-
pI/IBaTBCSI TOJIBKO B Ka4Y€CTBC HCpGXOI[HOﬁ MCpI)I, nacajibHas HpaBOBaH cucrema
JIOJDKHA UMETh OTJIETbHBIC IOPUINIECKUE KOHCTPYKITHH JIJISl TAKOTO CTIEIH(PHIECKOTO
00BEeKTa, KaK CUCTEMBI MICKYCCTBEHHOTO MHTEJIEKTa, TIONCK KOTOPBIX U JIOJDKEH OBITH
OTpa)kK€H B COOTBETCTBYIOIIEM CETMEHTE ITPABOBOM MOJIUTHKH.

Urto ke KacaeTcsl MPUMEHEHHs] UICKyCCTBEHHOTO WHTEJUICKTa /I aBTOMaTnye-
ckoro (opMHupoBaHHS HOPM IIpaBa, TO TOMHUMO IIPABOBOTO PETYJMPOBAHUS 37CCh
HEOOXOAMMO paccMaTPUBaTh U ATHUECKHUE MPOOJIEMEI.

KoneuHo, B 1anHOM cdepe dTUIECKHUE BOMPOCHI OYyT OTIMYATLCS OT TEX, UTO
CTOSIT Ji71s1 OECIUIIOTHOTO TPAHCTIOPTA: HE HAJIO HANPSMYIO BBIOUPATh, YbeH JKU3HU OT-
JlaeTcsl IPUOPUTET (TTacCakupoB, MEIIeX0/10B, HU TeX, HU Apyrux). Tem He MeHee, y
HOPM IpaBa JI0JKHBI PUCYTCTBOBATH 00s13aTeIbHBIC HpaBCTBEHHBIC Havana (Maltsev,
2008:15; Romanets, 2012:10; Pashentsev & Alimova, 2019), 9To HEBO3MOXKHO pean-
30BaTh B CUCTEMAX UCKYCCTBEHHOI'O MHTEJUIEKTA (KaK MUHUMYM Ha JJAHHOM 3Tare pas-
BUTHS TEXHOJIOTHH).

OTrudeckue mpoOJieMbl BOSHUKAIOT U Ha JTAaIle CO3/IaHUs CHCTEMBI: JIOTHKA pa3-
BHUTHS UCKYCCTBEHHOTO MHTEJUICKTA 3aBUCUT B YHCIIE MPOYETO OT MacmTaba U Kade-
CTBa JaHHBIX, HA KOTOPHIX OH 00y4aeTcs. JIroboe NCKyCCTBEHHOE OTpaHUYCHHE Ha J0-
CTyn K MHGOPMAIMK WIH, HA00OPOT, IIyM, JIt00ast peaB3saTOCTh (HaMepeHHasT UiTu
HET) MpHU MOATOTOBKM MH(OpMANUU OyAYT SIBISITHCS (DAKTOpaMU CHYDKCHHSI YPOBHS
«KOTHUTHUBHOCTH» UTOTOBOM cucteMsbl. [Ipu aBTOMaTHdeckoM (hOpMUPOBAHUH FOPUIH-
YECKUX HOPM 3TO MOXKET IOPOAUTH M HOBBIN YPOBEHb JJIOOOUPOBAHMS HHTEPECOB IIpa-
BSIIIIEH ITUTHI, ¥ YIIEMJICHUE TIPaB OT/AENbHBIX TPy HACEICHUs. AJTOPUTMBI, JeXa-
1€ B OCHOBE CUCTEM HCKYCCTBEHHOTO O0YUYEHHSI, TaK K€ HE TapaHTUPYIOT OTCYTCTBHSI
HaMEPEHHBIX WJIN CIIYYalHBIX OIMMUOOK JIOTHKH.

HNmenno nosTtoMy (ppaHIy3cKkas HallMOHAIbHAS CTpATErus, Hanmpumep, B chepe
HMCKYCCTBEHHOTO HWHTEIIJIEKTa JIEKJIapUPyeT Pa3BUTHE MPO3PAYHOCTH AJITOPUTMOB U
BO3MOsKHOCTe#! 1o ux nposepke' . Kpome Toro, Bo ®paHimu npeamnonaraercs onpesie-
JIUTh DTHUYECKYI0 OTBETCTBEHHOCTh Pa3pa0OTYMKOB HMCKYCCTBEHHOTO HWHTEIICKTA,
CO3/1aTh KOHCYJIbTATUBHBIC KOMUTETHI 110 3THKE pa3pabOTKH TaKMX CUCTEM H T.J. ITO
HpCI[CTaBJIHCTCSI IIO3UTHUBHBIM OIIBITOM, XOTs ITOJIOKCHHUE O HpOSpaLIHOCTI/I aJ'II‘Opl/ITMOB
paboThI CUCTEM MCKYCCTBEHHOTO MHTEIIEKTa KpaliHe CIIOPHOE — Cceuac uX MOHUMa-
HUE TpeOyeT ONpeIeTICHHOTO YPOBHS 3HAHUI BBICIIICH MaTeMaTHKH.

1T AT for humanity. Pesxum nocryma: https://www.aiforhumanity.fr/ (nara o6pamenus: 16.05.2022).
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Hcxons n3 ckazaHHOTO, TPEKE YeM MPUMEHSTh HCKYCCTBEHHBI HHTEIUIEKT JIS
aBTOMaTH4eckoro (HopMHpOBaHHMS HOPM TIpaBa, HEOOXOIMMO pa3paboTaTh JOKY-
MEHTBHI, 33/Ial0I1E 3TUIECKHE OCHOBBI M OTBETCTBEHHOCTD JJISI CO3/1aTENIEH CUCTEM HC-
KyCCTBEHHOI'O MHTEIUIEKTA.

Bce ckazanHoe Bblllle MOATBEPKIAET TE3UC O TOM, YTO UCHOIB30BAaHUE HUCKYC-
CTBEHHOI'0O MHTEJIEKTA JUIsl aBTOMAaTHYECKOI0 CO3/JaHMsI HOPM IIpaBa MOKa MpexkieBpe-
MEHHO B CHJTy HAJIMUUS Psijia FOPUAMYECKUX U STHIECKUX Po0IeM, peleHne KOTOPBIX
BCE€ K€ JIOJDKHO OBITh MPEAyCMOTPEHO MPUOPUTETAaMU MPAaBOBOM MOIUTUKH. TeM He
MeHee, B KaueCTBE BCIIOMOTaTeNIbHOTO CPEJICTBA — HANPUMeEp, JJIs aHaIn3a MaccuBa
WH(OPMAIIUH TTO]T 3aKOHOMTPOEKT WU TIOITOTOBKH MPUHSTHS PEIICHUS — UCKYCCTBEH-
HBI WHTEIJIEKT BIIOJIHE BO3MOXKHO IPUMEHSTH YXKE U ceidac.

OpaHako B JaHHOM CIIy4ae BCTAeT CIELYIOIINN BOIIPOC — 3aKOHOAATEIBCTBO Ce-
TOAHS NPEACTaBIIET COO0I MacCHB JJOKYMEHTOB, Pa3HBIX HE TOJBKO O COAEPIKAHHIO,
HO W I10 BHENIHeMY BhIpakeHuto, popme. Hampumep, 'K PD comepxkut B kauecTBe
CTPYKTYPHBIX €IMHUI] pa3/ieibl, MOApa3ieibl, IIaBbl, CTaTbH, a BOo3ayIHbINA KOJEKC
P® conepxut Toabko rnaBel u cTaThi; 3akoH PD ot 27.12.1991 Ne 2124-1 «O cpen-
CTBaX MaccoBOM MH(OpMauum»'? pasjieseH Ha IJIaBbl M CTaThH, a 3akoH P® or
21.07.1993 Ne 5485-1 «O rocynapcTBeHHOM TaifHe»'® — pasnens u crateu. Takoe
pa3zHooOpasue GopM CyIIECTBEHHO 3aTPYAHSET MOATOTOBKY HOPMAaTHMBHOI'O MaTepHU-
aya i1 aBTOMaTH4ecKoil 00pabOTKH, YTO KaK pa3 M Mpearnoiaraet Jrdast HCroib3ye-
Masi ”HOpPMAITMOHHAs CUCTeMa (DKCIIEPTHAs, TUIAHUPOBAHUS WIIN TIOJIICPKKU TIPUHS-
THS PEIIeHUH ), BKIIOYasi CHCTEMbI HCKYCCTBEHHOTO MHTEIUIEKTA.

Taxum oOpa3omM, mepecTpoiika 3aKOHOIaTEIFHOTO MacCcuBa s yZ00CTBa aBTO-
MaTHYECKONH 00pabOTKU CETOTHS KaXKETCsl BEChbMa MEPCHEKTHBHOM, O 4YeM CBHUIETEIb-
CTBYET U PAJ MPUHUMAEMBIX CTpAaTeTHIeCKUX TOKyMeHTOB. B Poccuiickoit ®enepanyu
M3MEHEHUs OTHOLIEHHSI K HOPMAaTUBHOMY IPaBOBOMY aKTY IMPOUCXOAT B paMKax Mpo-
exta «HopmaTuBHOE perynupoBanue HU(GPOBOW Cpeabl» HAUOHAIBHOW MPOTPaMMBI
«udponas skonomuka Poccuiickoit ®enepauun». B coorBercTBun ¢ mynkrom 1.23
nacnopTa yKa3aHHOro (efepalbHOro MpoeKTa MpeaNpUHUMAIOTCS IIard Mo paspa-
60TKe HU(PPOBBIX TEXHOJIOIMH TaK Ha3bIBAEMOI'0 MAITMHOYUTAEMOT0 TIpaBa (B YaCTHO-
CTH, TIPaBUTEILCTBEHHOW KOMUCCHUEH 10 ITU(POBOMY Pa3BUTHIO, UCTIOIH30BAHUIO WH-
(OpMaIMOHHBIX TEXHOJOTHH ISl YIIyYIIEHUs] KauyecTBa KU3HU U yCIIOBUI BEICHHUS
MPEeIITPUHUMATETBCKON TeATeNbHOCTH 15 centsopst 2021 r. 6pi1a yTBepkaeHa «KoH-
LIEMIKs Pa3BUTHS TEXHOJNOTHI MaIMHOYUTaeMOro npaBa»'* (nanee — Konuemnmus)),
MOJI KOTOPHIM B paMKax KOHUENIMH MOJAPa3yMEBAETCS «OCHOBAHHOE HAa OHTOJIOTUH
npaBa M3JI0KEHHE ONPEAETICHHOr0 Habopa MpaBOBBIX HOPM Ha (POPMaIbHOM SI3bIKE

12 3akon PO ot 27.12.1991 Ne 2124-1 «O cpencrBax MaccoBoit undopmanumu» // Poccuiickas razera. 08 des-
pais 1992.

13 3akon PO or 21.07.1993 Ne 5485-1 «O rocymapcteenHoii Taiine» // Co6p. 3akoHogaTenscTsa Poc. denepa-
min. 1997. Ne 41, c. 8220—8235.

14 KoHlenuus pa3BUTUS TEXHOJIOTMH MAalIMHOYMTAEMOro mpaBa. Pexum nocryma: https:/sk.ru/media/
documents/29.03.2021._%D0%9A%D0%BE%D0%BD%D1%86%D0%B5%D0%BF%D1%86%D0%B8%D
1%8F_%D0%9C%D0%A7%D0%9F._%D0%92%D0%BD%D0%B5%D1%81%D0%B5%D0%BD%D0%B
8%D0%B5_%D0%BF%D0%BE%D1%81%D0%BB%D0%B5_%D0%A0%D0%93.pdf (mata obpamenus:
22.01.2022).
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(B TOM 4HCIIE SA3BIKE TIPOrPAMMHUPOBAHHS, S3bIKE pasMeTkn)»'~. Tarke B Konuenmuu
OIIPCACJICHBI TEXHOJIOIT'MH MAIIMHOYHUTAEMOI'0 ITpaBa KaK «MHCTPYMEHTBI IPUMCHCHUSA
TaKUX HOPM B BHJI€ HEOOXOAUMBIX HH(POPMAIIMOHHBIX CUCTEM U IIPOTPaMMHOT0 odec-
nedenus» ¢, C TOUKHM 3peHus MOBBINICHHS yI00CTBAa KOMMYHHKAIIMU OPraHoB TOCY1ap-
CTBEHHOM BJACTH, MPEANPUHIMATEIECKOTO COOOIIECTBA M IPaXKIaH U TOCIEAYIOIETO
MIPaBONPUMEHEHUS TAKOE MPEICTABICHHE HOPM SIBIISIETCS] HAWITYYIINM; CIOCOOCTBYET
OHO U HETIPOTHBOPEYMBOMY M3JI0KEHHUIO IPAaBOBBIX HOpM. Kpome Toro, mammHounTa-
€MO€e TIPaBO M3HAYAIBHO Pa3pabaThIBACTCS C YUETOM OPUECHTAIIMH HOPMATHUBHBIX TEK-
CTOB Ha BO3MOXKHOCTh aBTOMaTH4YeCKOH 00paboTku. Tak *ke, Kak U B CIIy4ae «CEeTeBOro
IpaBay, 3/1eCh peub UJET HE O CYITHOCTH M CMBICIIOBOM HAINlOJHEHHH HOPM, a TOJIBKO
0 (hopMe UX BBIpAXKEHUS, CTPYKTYpE aKTa.

[TpenmytiecTBa MalIMHOYMTAEMOTO IpaBa JIeKaT «Ha TOBepXHOCTH». Cpemn
HUX — CKOPOCTh 00pabOTKH WH(OpPMAIMH, BO3MOKHOCTH aBTOMAaTHYECKOW 00pa-
OOTKH M 3aMIOJTHEHUS HY>)KHBIX PEECTPOB; BO3MOXKHOCTD U IMPOCTOTA CO3AAHUS ITAIOH-
HOMW CHCTEMBbI 3aKOHOAATENIbCTBA O€3 MHOTOKPATHOTO Ty OITMPOBaHUS JOKYMEHTOB; T10-
BBIIICHHE CKOPOCTU MPAaBONPUMEHEHUS; BO3MOKHOCTh 00ECIIEUEHHs COTJIaCOBAaHHO-
CTH MPABOTBOPYECKOI MOJUTUKHU (PeepabHOTO IIEHTPA H PETHOHOB; PEIICHHE BOIIPO-
COB YHH(HKAIINU, KAK HOPMATHBHOTO MPAaBOBOTO aKTa, TAK U MPAKTUKU MPUMEHECHHS
HOPM TIpaBa; UCKJIIOYeHHE (akTopa CyObEeKTUBHOCTH MPHU aHAIHM3E IMO3UIUHU CyObeK-
TOB PETYIHPOBAHUS; BO3MOXHOCTh HCIIOJIb30BaHUS CHCTEM HCKYCCTBEHHOTO HHTEIN-
JICKTAa KaK BCIIOMOTr'aTCJIbHBIX P aHAJIN3€ HOPMATHUBHOI'O IIPOCTPAHCTBA HA MTPEAMET
KOJUTM3UIA, TPOOETIOB M MPOTUBOPEUHiA, a TAKXKE B IaJbHEHIIIEM IPU T€HEpaIlii HEKO-
TOPBIX «TEXHUYECKUX» HOPM (HaIpuMep, HAJIOTOBOM CTaBKM); aBTOMaTHYECKH (POPMHU-
pyemasi aHaJIMTHKA U JIp.

OpnHako, KaK U B clIydae BHEAPEHHUs 1000 II(PPOBOIT TEXHOIOTHH, TIPH pa3BU-
TUU MAaIIMHOYUTAEMOTO TpaBa BO3HUKAIOT ONpEICTICHHbIE PUCKU: YMEHBIICHHE Bpe-
MEHH MEX]y MPUHATHEM HOPMBI U €€ IPUMEHEHHEM BJIEYET BO3MOKHOCTb BO3HHKHO-
BEHMS OLIMOOK; KPUTHYHOCTh TEXHUYECKUX cO0eB TpeOyeT BHICOKOTO KJIacca 3aIllUThI
CHCTEMBI; BO3MOKHOE 3aTpyAHEHHE OOIIECTBEHHOTO KOHTPOJIS; M3JIUILIHSIS «yBJICUEH-
HOCTB» IU(POBBIMH TEXHOJIOTUSIMHU B yIIIepO YETIOBEKY, BKITI0Yast OTCYTCTBHE BO3MOXK-
HOCTH KOHTPOJISI CHCTEMBI CO CTOPOHBI YeJIOBEKa; BEIOOp TEXHONIOTUil 63 yuera HeoO-
XOOANMOCTH MaCHITa6I/IpyCMOCTI/I CUCTCMBI U IP. HO, BO-IICPBbIX, MHOTUC U3 PUCKOB
BO3MOYKHO UCKJTIOUUTh Ha TAIle MIIOTHBIX IPOEKTOB, 0€3 KOTOPBIX BHEPEHUE CUCTEM
obmedenepabHOTO YPOBHS HEPEaTH3yeMO; BO-BTOPBIX, OTACIbHBIC U3 TIPOOIIEM MpH-
CYIIH TIEPEXOTHBIM MOJIENISIM M CO BpeMEHEM HC4e3HYT. C yueToM 3TOr0 MepCreKTUBBI
OT BHEJIPEHUS CUCTEMBbI MATMHOYNTAEMOT0 [IPaBa MEePEBEIINBAIOT PHUCKH.

15 KoHnenmust pasBUTHA TEXHOJOTHMH MAIIMHOYHMTAEMOro mpaBa. Pexum moctyma: https://sk.ru/media/
documents/29.03.2021._%D0%9A%D0%BE%D0%BD%D1%86%D0%B5%D0%BF%D1%86%D0%B8%D
1%8F_%D0%9C%D0%A7%D0%9F._%D0%92%D0%BD%D0%B5%D1%81%D0%B5%D0%BD%D0%B
8%D0%BS5_%D0%BF%D0%BE%D1%81%D0%BB%D0%B5_%D0%A0%D0%93.pdf (nata obpamenus:
22.01.2022).

10 KoHuenuus pa3BUTUS TEXHOJIOTMH MAlIMHOYMTAEMOro mpaBa. Pexum nocryma: https:/sk.ru/media/
documents/29.03.2021._%D0%9A%D0%BE%D0%BD%D1%86%D0%B5%D0%BF%D1%86%D0%B8%D
1%8F_%D0%9C%D0%A7%D0%9F._%D0%92%D0%BD%D0%B5%D1%81%D0%B5%D0%BD%D0%B
8%D0%B5_%D0%BF%D0%BE%D1%81%D0%BB%D0%B5_%D0%A0%D0%93.pdf (nata ob6pamenus:
22.01.2022).
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OtnenpHBIE aBTOPHI OTMEYAIOT OTPAHMUYCHHYIO OOJAacTh MPUMEHEHHS HOPM
MAaIIMHOYNTAEMOT0 TIPaBa, CBA3aHHYIO C [[eJIECO00Pa3HOCTHIO ITePeBo/a B MAIIMHOYH-
TAaeMBIHl BHJ CYIIECTBYIOIIMX 3aKOHOB W BEPXHEYPOBHEBHIX PAaMOYHBIX 3aKOHOB
(manpumep, Koncturynuio)'’. Ho nake ¢ y4eToM orpaHudeHHON cephl TpHMEHEHHUS
M0JIb3a OT MAIMHOYUTAEMOTO MIPaBa OCTAETCSI.

CoBpeMeHHbIE OOIECTBEHHBIE OTHOIIEHHS M PHIHOK CETOAHS KpaiHe IWHa-
MUYHBIL, ¥ PETYJSTOP JODKEH MOAISPKUBATH CKOPOCTh X M3MeHeHui. [ToaTomy pac-
TET HE TOJHKO KOJMYECTBO HOPMATUBHBIX TPEOOBAHUM, HO U CKOPOCTh UX NMPHUHATHS,
CIIEIOBATENbHO, YBEINUUBACTCS U CJIOKHOCTD YIPaBJICHUS HOPMAaTHBHBIM MIPOCTPaH-
CTBOM. MamyHoO4YHTaeMoe PaBo JaeT XOPOIIYIO NEPCIIEKTHBY PEIICHNS 03BYUYSCHHON
npobieMbl, Tak Kak (opMau30BaHHbIE B IU(POBOH (hopmMe HOPMBI IIpaBa Jierdye
o0pabaThIBatOTCH.

Taxkum 00pa3zom, pa3BUTHE MAIIMHOYUTAEMOTO TpaBa SBISETCS MPHOPUTETOM
IPaBOBOM MONUTHKH B cepe mudpoBuszannu. [lockonbky HOpMOTBOpUECKast 1esATEIb-
HOCTB BEJICTCSl M OpraHaMu BIACTH cyObeKkToB PD, aTOT nproputeT Oyaet oOmmMm, Kak
st penepaabHOro, Tak M JUIsl PETMOHANBHOTO YPOBHEH 3aKOHOTBOpUecTBa. boiee
TOTO, JJISl PETMOHOB YHU(HUKAIHS 3aKOHOJATEIHLHOTO MacCUBa Jlaxke Oosiee KpUTHUYHA,
TaK KaKk HeCOBIIaJIeHNE B (popMe HOPMATHBHBIX AKTOB O0YCIIOBJICHO €Il U CJIOKHBIIIH-
MHCS pa3HbIMU 3aKOHOTBOPYECKUMHM TPaJULIUSAMH pernoHoB. OfHAKO B 4acTH 3ajad,
(bopMynHpyeMBIX B paMKaxX yKa3aHHOTO TPHOPUTETa, U Pa3HBIX YPOBHEH OHH
He OyJyT OTJIMYaThCs.

Wrak, npu 1pdpoBU3anuy NpaBOTBOPYECKOH IESATEITBHOCTH JKETaeMOe COCTOS-
HUE 3aKOHOJIATEIIbHON CHCTEMBI MOKET OBITh OMTUCAHO CIICAYIOINM 00pa3oM: Iudpo-
Bas popma CyIeCTBOBaHUS HHPOPMAIIMH KaK OCHOBHAS, YHU(DUKAINS POPM OTHOTHII-
HBIX JJOKYMEHTOB (B 3aBUCIMOCTH OT YPOBHSI IIPAaBOBOT'O PETYIUPOBAHNS); OTCYTCTBUE
KOJUTM3HMHA, M30BITOYHOCTH M ayOnupoBaHusi HOpM. KoHedHO, 3TO «uaeanbHas
cucTeMa, CTpeMIIEHHE K KOTOPOH Kak pa3 v 3aJacT BapUaHThl ONTUMHU3AIH B 3aBUCH-
MOCTH OT YPOBHS IIPaBOBOM TTOJIUTHUKU.

Onpeoenenue nanpasieHuil ONMUMUIAYUY

CpaBHeHHE TEKYILIEr0 COCTOSIHUSL CUCTEMbI 3aKOHOIATeNILCTBA U OIIMCAaHHOM pa-
Hee U/IeaNbHON MO/IEIH TI03BOJISIET BBIJICJINTH HAMpaBiieH:s onTuMu3annu. O4eBuaHo,
9TO paboTa MPEeICTOUT KOMIUIEKCHASI U KpaiHe CII0)KHAs KaK B TEXHUYECKOM, TaK U B
OpraHu3alMoOHHOM Iu1aHe. be3ycnoBHO, Takas paboTa 10JKHA OBITH pa30UTa Ha TAIbI,
B TEUCHHE KOTOPBIX MOTYT PEUIaThCs MapajuleIbHO HECKOJIBKO 3a/ad. DTambl co0-
CTBEHHO, YK€ 3aJIlaHbl KOHIENIIUEH pa3BUTHsI TEXHOJIOTHIA MAIIHHOYUTAEMOT'O IIPaBa:

1 3Tan — nox6op ¥ TECTUPOBAHUE TEXHOJIOTUI MAITMHOYUTAEMOTO IIpaBa B paM-
Kax peaau3aliy IUIOTHBIX IPOEKTOB, a TAKXKE CO3/laHie HEOOXOJUMBbIX AJIs peann3a-
[IUH TIOCJIEAYIOIIMX HTAIIOB KAJAPOBOT0 OTEHIIMAIA U TEXHOJIOTHYECKUX OCHOB. B 1an-
HOM ClIy4ae HeoOX0IUMO BEeCTH paboThI 110 ABYM HarpaBlieHUsM: yHU(UKaus popm
OJTHOTUITHBIX JOKYMEHTOB U o0ecrniedeHne udpoBoit popmbl CyliecTBOBaHUS HOpMa-
TUBHOW MH(OpMAaNMK Kak OCHOBHOM.

7 Pasun  H., Omoyxuii II. 3akoH Ha S3bIKE WCKYCCTBEHHOTO HHTEIUIEKTa. PeXMM  JIOCTyma:
https://econs.online/articles/opinions/zakon-na-yazyke-iskusstvennogo-intellekta/ (rata oopamenns: 23.05.2022).
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B pamMkax yHHpHUKAIIIH XOPOIIIO 3apEKOMEH 10BaIa ce0s TPaKTHKa CO3/IaHUs MO-
JIeNTbHBIX TOKYMEHTOB. [10700HBINH MEXaHU3M peann3yeTcsl CerofHs MpHu Mepexo/ie Ha
HOBYIO, ITU(PPOBYIO, MOJIENIb OKA3aHUS TOCYIAPCTBEHHBIX YCIYT, COIPOBOXKIAIOIITYIOCS
BBEJICHHEM IIM(PPOBHIX aIMUHUCTPATUBHBIX periaamMenToB. [locnenoBarensHOCTh ei-
CTBHI IO BHEIPEHUIO IIU(PPOBHIX aIMUHICTPATUBHBIX PETIIAMEHTOB ObliIa TAKOBA:

1. [TogroroBuTensHas paboTa, BKIIOYAs HAKOIUIEHUE U TPOPAOOTKY dSMIHpHUYE-
CKOTO MaTepHa’a.

2. [loaroToBKa HOPMATUBHOM 0a3bI:

— BHeceHHue n3MeHeHul B @enepanbabiii 3akoH o1 27.07.2010 Ne 210-D3 (pen.
ot 02.07.2021) «O06 opranuzanuu nNpeaocTaBiIeHUs TOCYapCTBEHHBIX U MyHHUIIUITAIb-
HBIX ycrmyr»'®;

— mnpunarue [IpaBui pa3paboTKy U YTBEPKIEHUS aIMHUHUCTPATUBHBIX periia-
menToB (IToctanosnenue Ipasurensctsa PO ot 20.07.2021 Ne 1228 u T.1.).

3. PazpabGotrka m mmnotupoBanue KoHCTpykTOpa HH(POBBIX pErIaMEeHTOB
B coctaBe DenepaabHOTO peecTpa roCyAapCTBEHHBIX YCIIYT.

4. Baenpenue c nekadps 2021 r. pa3pabOTKH aIMUHUCTPATUBHBIX PETIaMEHTOB
¢denepanbHOrO YpOBHS B JJIEKTPOHHOM MallnHOYMTaeMoM Buae B DenepanbHoM
peecTpe rocyJapCTBEHHBIX M MyHUIUITATBHBIX YCIIYT.

[TomobHoro mopsiika CTOMT TPUIACPKUBATHCA U TMPH pa3pabOTKe/BHEAPEHUH
MOJIEJIbHBIX HOPMATHUBHBIX IIPABOBBIX aKTOB.

Kpome ynudukanum u paboTsl 10 BBISBICHUIO OHTOJIOTHIA MpaBa, Ha JTaHHOM
JTarne MoAJISKUT U3MEHEHHIO (popMa CO3TaHUs U XPAaHEHHUS HOPMATHBHOT'O TIPABOBOTO
aKTa, a TaK e MOJArOTOBKA K M3MEHEHHIO MPOLEAYPHI X Pa3paObOTKH U IPUHSITHS.

Taxyke CTOWT 3aMETUTh, YTO OJHHM M3 OTPAHWYECHHN BHEAPEHHS TEXHOJIOTHU
MAIIMHOYUTAEMOT0 TIpaBa B YIIOMHHAEMOW paHee KOHIICTIIIUH CIIPABEUINBO Ha3BaHa
HU3Kas KBATU(UKAIHS FOPUCTOB, CBI3aHHASI C OTCYTCTBHEM y HUX WH)KEHEPHBIX HABbI-
KoB. HertoctaToyHOE KOMTMYECTBO KBATM(HUIIMPOBAHHBIX KaJIpOB — 00II1as npodiema
Bcel udpoBoii Tpanchopmauu. Pemare ee Hazo, B MEPBYIO OYepe/ib, MyTeM U3Me-
HEHUS MporpaMM O0y4eHHMsI, KaK B paMKaxX CpeJHero oOpa3oBaHMsl, TaK U MO IOPUIU-
YEeCKUM clienuaibHocTAM. Ho 3T0 HanpaBieHue AesTeNbHOCTH Ha TalbHIOK MepCieK-
THBY Y PE3yJIbTAaThl OT HETO HA IIEPBOM 3Tare MoJyueHbl He OyayT. B Tekymuii MOMeHT
BpPEMEHH TIpe/yIaraeTcsi IpOBEACHUE KYPCOB 110 MOBBIIIEHUIO KOMITETESHIHA IOPUCTOB
B 1u(poBoit cdhepe (manee — UPPOBLIX KOMIETSHIIAN ).

2 3Tamn — nocie NpoBEIeHHS PSJIbl YCIEIIHBIX MIIOTHBIX IPOEKTOB, KOIHPOBA-
HUE METOJUK HCIOJIb30BaHUS MAITMHOYUTAEMOTO PEryJIHPOBAHHS M aBTOMATHU3UPO-
BaHHOT'O [TPaBONPUMEHEHUS Ha (eiepabHOM ypOBHE U B perroHax. K atomy BpemeHu
BOTIPOCHI MOATOTOBUTEILHOTO XapaKTepa JOKHBI OBITh PELICHBI (B YaCTH MOATOTOBKH
KaJIpOB XOTs1 ObI YaCTUYHO), T.K. 3TO 3Tall BHEAPEHUS TEXHOJIOTUI MAITMHOYUTAEMOT O
mnpaBa. [Ipy 3TOM MMeeT CMBICT BHEAPEHHsS TEXHOJOTHMH CHayana B 00JacTsX, TIe

18 ®enepansubii 3ak0d o1 27.07.2010 Ne 210-03 «O6 opraHu3aluu NpeaoCTaBIeHUs TOCYIAPCTBEHHBIX U
MYHHUIHUNAIBHBIX yeiayr» // Cobp. 3akonoaatenbcTBa Poc. ®eneparin. 2010. Ne 31, cr. 4179.

19 Tlocranosnenune IlpaBurensctea PO or 20.07.2021 Ne 1228 «O6 yrtBepxkaenuu [IpaBui pazpabOTKH K
YTBEPXKJICHUS a[MIHICTPATUBHBIX PETIaAMEHTOB HPEJOCTABICHNS TOCYIapPCTBEHHBIX YCIIYT, O BHECCHUH H3-
MeHeHUI B HeKoTopble akThl [IpaBuTtenscTBa Poccuiickoit denepanuu 1 NpU3HaHUU YTPATUBILIUMU CHITy He-
KOTOPBIX aKTOB M OTICIBHBIX MOJ0XKeHH akToB [IpaBurensctBa Poccuiickoit denepanumny» // Codp. 3aKoHO-
natensctBa Poc. @enepanuu. 2021. Ne 31, cT. 5904.
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HOpPMBI MaKcHMalbHO (hopMmanuzoBaHbl. KpoMe TOro, ecTh HIOAHC, KOTOPBIM 4acTo
IIPUCYTCTBYET NPH BHEAPEHUM BCEX BUAOB MH(DOPMAIIMOHHBIX CUCTEM — TECTHpYe-
MbI€ B PETHOHAX, XOPOLIO OCHAIIEHHbIX, OHU TPEOYIOT JOCTATOUYHO MOIIIHOIN KOMIIBIO-
TEpHOM TEXHUKHU, YTO YAaCTO OTCYTCTBYET B perHOHaxX. Tak, Harpumep, Ipy BHEAPEHUN
I'AC «IIpaBocyauey pernoHalbHbIE CyIbH KAJOBAIUCh HAa HU3KYIO CKOPOCTh PAOOTHI
IPOrPaMMHOIO OOECHEeUCHHUs], BBI3BAHHYIO CIAa0BIMH TEXHHUECKMMH IapaMeTpaMH
obopynoBanus. 1103TOMy HHJIOTHBIE MPOEKTHl MO BHEAPEHHUIO MAIIMHOYMTAEMOTO
IpaBa JOJIKHBI IPOBOAUTHCS UIMEHHO B PETHOHAX, @ HE BHEAPSTHCA cpa3y Ha Qene-
paJIbHOM YpOBHE.

Ha nanHoM sTane no/pkHa MpoAospKaThes paboTa 1o yHU(UKAIMH, BO3MOXKHO,
B CJIelyIOIlell OCIeJ0BAaTEIbHOCTH: BHEIPEHHE TPOrPaMMHBIX KOMIUIEKCOB /171 (op-
MHUPOBaHHUs BHOBb IPUHUMAEMBIX HOPM (TaK Ha3bIBAEMBIX «KOHCTPYKTOPOBY); Aajiee
paboTa HaJ| peopraHu3alyeil UMEoIENHCsl CHCTEMBI HOPM IPaBa K MallTMHOYMTAEMOMY
dbopmary.

3 3Tanm — co3/1aHue ONTUMAJIBHBIX YCIOBHH JJIs1 3KOHOMUYECKOTO POCTa U pas-
BUTHS TEXHOJIOTHH IyTeM TpaHC(HOPMAIMK CUCTEMbI OATOTOBKU U MPUHSTHUS pellie-
HHUI 0 HEOOXOJUMBIX U JJOCTaTOYHBIX U3MEHEHHAX B 3aKOHOAATEIBHOM PEryJHpoBa-
HUM U TpaBONPUMEHUTENbHON mpakTuke. Korma 3akoHonarenbHble akThl OyayT
B JOCTaTOYHON Mepe (opMaau30BaHbl, HACTAHET BPEMs JAJs aBTOMATU3UPOBAHHOM
IPOpabOTKU CUCTEMBI Ha MTPEIMET OTCYTCTBUS KOJUIM3UMN, M30BITOUHOCTH U Ty OsInpo-
BaHUs HOPM (C BO3MOXKHBIM HCIIOJIb30BAaHHEM CHCTEM MCKYCCTBEHHOT'O MHTEIIJIEKTA).

[TockonbKy onTUMM3aLUs — 3TO MpOLECC, e, 3a/1a4l U COAEp)KaHUe TAroB
HE SIBJISIOTCS] CTATUYHBIMU U MOTYT MEHSITBCSI [0 UTOraM KaXJI0ro U3 HUX.

Kpome Toro, B pamkax (popMUpOBaHHs ONTUMAIbHOI HOPMaTUBHOIO IPOCTPaH-
CTBa HEOOXOJIUMO NPETYCMOTPETh MOATOTOBKY K 00Jiee MIMPOKOMY HCIIOIb30BAHUIO
CHCTEM MCKYCCTBEHHOI'O MHTEJUIEKTA, BKJIIOYAs BbIACICHHbBIE PaHEe HAIIPaBICHHS.

BriBoabl

Takum o0Opazom, mpaBOBOE peryaHpoBaHuEe LUPPOBBIX TpaHCHOpPMAIHii
B c(hepax, IMEIONINX BEICOKOE COLMATIbHOE 3HaYCHUE (TaKuX, KaK 3aKOHOTBOPYECTBO),
HEOOX0IMMO COBEPIICHCTBOBATh HA OCHOBE MIPAaBOBOM MOMUTHKHU. CHcTeMa MpropHTe-
TOB IOCJIETHEH TaeT BO3MOKHOCTH 110100paTh MpaBUIIbHBIE CPEACTBA €€ peaTH3alty,
a Ui BBIAETICHUS NPHOPUTETOB XOPOIIO MOJIXOAUT METOJOJIOTUsS CHUCTEMHOTO aHa-
nu3a. Mcxost 13 mocTaBIIeHHOM e UCCIIeIOBAHMUS M0 CPEICTBAM CHCTEMHOTO aHa-
nu3a, ObUIH 0003HaUYEHBI IPUOPHUTETHI IPABOBOW MOJIUTUKU B cdepe IudpoBH3aLnuu
MPaBOTBOPYECTBA, & UMEHHO:

1) mepexox k uudpoBoil ¢popMe cyliecTBOBAaHHS HOPMATUBHOTO HPaBOBOTO
aKTa KaK K OCHOBHOI;

2) yHHU(UKAUSA CTPYKTYPhl OJTHOTUIHBIX JOKYMEHTOB HAa OCHOBE MOJEIIBHBIX
IMPAaBOBBIX aKTOB € NOCJICAYIOIIUM ITPUBEACHUCM BCEX JOKYMECHTOB CHUCTEMEI K pa3pa-
OOTaHHEIM IIA0JI0HAM;

3) rapMOHH3aIMs 3aKOHOJATEIFHON CHCTEMBI, IPUBEICHHON K MAIIMHOYHTA-
€MOMY BHUJIy, HA OCHOBE aBTOMAaTH3HPOBAHHON 00paOOTKH;
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4) TOATOTOBKA MPaBOBOW CHCTEMBI K BOZMOXKHOI aBTOMAaTHYECKOM TeHepaIiun
HOpPM IpaBa (TEXHUYECKHX), @ UMEHHO:

— YCTaHOBKa CTaTyca HCKYCCTBEHHOTO HHTEUIEKTa KaK OOBEKTa IpaBa,
MPeyCMOTPEB B EPCIIEKTHBE BO3MOKHOCTD HAICJIEHUS €0 YaCTHYHOM MpaBoCoco0-
HOCTBIO, TO €CTh CO3/JaHie HOBOM (LIM(POBOI) €TUHUIIBI, YHACTBYIOLIEH B TPABOOTHO-
HICHUSIX;

— YCTaHOBKAa B KayecTBE IMEPEXOJHOT0 MEXaHH3M OTBETCTBEHHOCTH 3a
JEHCTBHS CUCTEM MCKYCCTBEHHOTO MHTEJUIEKTA MO0 aHAJOTHUH C UCTOYHUKAMU MOBBI-
LIEHHON OMACHOCTH, BKIJIIOYasl MOHSATHE COJIMIAPHON OTBETCTBEHHOCTH pa3pabOoTUHKa
CHCTEMBI HCKYCCTBEHHOT'O MHTEIUIEKTa, 00paboTYMKa JAHHBIX Il OOY4YEeHUS] CUCTEMBI
U ee oneparopa (MoJIb30BaTENs ),

— pa3paboTKa JOKYMEHTOB, 33Jal0IINX 3TUYECKHE OCHOBBI U OTBETCTBEHHOCTh
JUI CO3AaTeNe CUCTEM UCKYCCTBEHHOTO MHTEIJIEKTA.
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B nauane 2022 rozxa B cBeT BbIlLIa MOHOTpadus «IIpaBo TMUHOCTH HA UHCOIIS-
LUIOY», SIBJSIONIAsICS NEPBbIM (DyHAaMEHTAIbHBIM MCCIEOBAHUEM 0 JaHHOW TeMa-
THKE B c(hepe nmpaBOperyIMpOBaHHS.

Mouorpa¢usi BEIIOIHEHA KaHAUIATOM IOPUAMYECKUX HAYK, CTapIIUM Mpenoa-
BaresneM Kadeapsl Teopuu npasa u rocygapcrsa [lomunoit HukonaeBnoit AHapeeBoi,
kotopas B 2021 roay 3amuTuia 1McCepTalUIO Ha COMCKaHUE YUEHOW CTENEeHN KaHI1-
JaTa IOpUIMYECKUX HAyK IO CYIIECTBYIOIIeH mpobiemaTrnke. MoHorpaduueckoe
HCCIIEIOBAaHUE MOJIOJOTO aBTOpA €CTh WTOT MHOTOJIETHEH paboThl, B €ro OCHOBE
CTy/IeHYECKHE KypCOBbIe pabOThI, MAaTUCTEPCKas AUCCEPTALNs U ACTTUPAHTCKHE COYH-
HEHUs, CepHsl cTaTel, Hay4Hble JOKJIAAbI U JIp.

[Mon mHCONMAIMEN YYSHBII MOHUMAET MPSIMOE COTHEUHOE 00IyueHHe TOBEPXHO-
CTeH W mpocTpaHCTB. B 3TOM CBA3M oueBHHA HEpA3pPbIBHAS CBS3b MPEICTABIEHHOTO
noHsAtus ¢ ConHueM U ero usiydyeHueM. CoiaHeuHoe oOiryueHue — 01aro, KOTopoe
JIIOJTM 4acTO HE 3aMEYaloT, €CJIM HE CUUTATh IEPUO/I0B 3aTSKHBIX JTOKICH MIIM MOKPBIX
cHeronanoB. be3 CoiHlla HEBO3MOKHA KU3Hb HA 3€MJIE, a €CJIM U BO3MOKHA, TO BCTa-
HET BOIPOC O Ka4eCTBE TaKOH KU3HU. MOKeT BOZHUKHYTh BOIIPOC — U MIPUUYEM 3/1€Ch
mpaBo? OTBeT AOCTAaTOYHO NpocToi: CONHIIE — HE TOJBKO ICTETUYECKOE YI0BOJIb-
cTBHE 1 nepexxuBanue. CoIHEUHBbIH cBET 001aJaeT MOIb30H I YeI0BEKa, dKUBOTHBIX
U BCEro pacTUTENHLHOIO MHUpPA, — CJIOBOM, OH XH3HEHHO HEOOXOJHMM, 3TO YCIOBHE
CYILIECTBOBAHUS IPAKTHUUYECKU BCETO KUBOI'O U, KOHEYHO, yesnoBeka. [loaTomy npaso
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Ha COJIHEYHBII CBET, WU MO-PYrOMy — TPaBO Ha WHCOJISIHNIO, UMEET 0ObEKTHBHbBIE
KOPHH €CTECTBEHHO-IIPABOBOTO TMpoucxoxaeHus. [loTpeOHOCT, B 3TOH MpaBOBOM
peayimy — rapaHTHs KpaiiHe HeoO0X0IMMasi COBPEMEHHOMY OOIIECTBY, OCOOCHHO B ITe-
pHOJl HHTEHCUBHOI'O I'PaJIOCTPOCHUS M HACTYIUIEHUS Ha CTAHAAPTHI MHCOJIALMU Kak
MHPOBOW TEHICHINH, TAe Poccus He ABiIAeTCS UCKIIOUeHuEM. [IpaBo Ha COTHEUYHBIN
CBET TpeOyeT IOPUAMYECKOTO 00ECTIeYeHHUs M 3alUThl. B 3TOW CBSI3M MOXHO COTjia-
CUTBCSI C aBTOPOM, YTO MHCOJISILIMSI UMEET IPABOBYIO LICHHOCTb.

Tema uccrnenoBanus mpeanosaraza MHOXKECTBO TPYAHOCTEH Ha MyTH aBTOpA.
B nepByto ouepenp, cToUT 00paTUTh BHUMAaHKUE Ha TO, YTO MOHOTpadus sBIIsIeTCA Tep-
BBIM B OT€UYECTBEHHOM HAYyYHOH MPABOBON MBICIU MCCIIEJOBAHUEM MpaBa HA UHCOJIS-
uto. B ropunnyeckoil Hayke JaHHas TeMa He pa3paboTaHa, a HMEIoIecs HapaboTKH
B JIaHHOH cdepe CBOIATCS K HEOOIBIIOMY KOJHYECTBY ITyOIMIIMCTUYECKUX CTaTel, a
TaKkkKe HaydHBIM CTaThsiM B 3apyOexHbIX cTpaHaXx. B Poccwuiickoit deneparnu
npobiemMa MHCOJSAIUH, TIaBHBIM 00pa3oM, OJHUMAETCS UHBIMH HAyKaMu M CHJIAMH
YYEHBIX B CMEXHBIX O0JIACTSIX — apXUTEKTOPaMH, CBETO(PH3UKAMH, MEIUKAMH, acT-
pOHOMaMH U Jip. 3/1€Ch K€ CIeAyeT aKIIEHTUPOBAaTh BHUMAHKE U HA TOM, YTO MOHOTpa-
(U HOCUT KOMIUIEKCHBIN XapaKTep, MOCKOJIBKY aBTOP HCIIOIB30Ball HE TOJIBKO IOPH-
JMYecKre HapabOoTKU, HO 0Opaliasics B MHbIE cpepbl 3HAHUH ¢ TeM, YTOOBI TOCTATOYHO
riyboko uccienoBarh usydaembii penomen. Hanpumep, [1.H. AnapeeBa npuBoaut
MPUMEPHI peaTn3alii HHCOISAIMOHHBIX TpeOOBaHUI B apXUTEKType, a TAKKe CChlIa-
€TCsl Ha METUIIMHCKUE U3aHMs, TTOCBSIIEHHBIE COJTHEYHOMY CBETY U €0 MOJb3e IS
YeJI0BEUYECKOro opranusma u ap. Emie oqHUM npensaTcTBUEM Ha IyTH aBTOpa BUIUTCS
nmpo0OyieMa TiepeBo/ia 3apyOeKHBIX MyOIHMKAWid W JTOKyMEHTOB Ha PYCCKHUU S3BIK.
B pabote aHanM3MpyrOTCS COOTBETCTBYIOIIEE 3aKOHOIATENHCTBO TAKUX CTPaH, KAk
lepmanus, Anrnus, Anonus, @pannwms, [senus, Yexus, Hunepnannei, [lonbiia,
Octonwust, Cnoenusi, CnoBakus, Kuraii, bernapycs, Monromus u T.1. O4eBHIHO, YTOOBI
MIPOAHAIU3UPOBATh IOJIOKEHUE TPeOOBAaHMI K HHCOJSALMM B YKa3aHHBIX CTPaHax
HeoOXoMMa KpOIMOTIuBas U ycepAHas padoTa, a BO3MOKHO U MOMOILb TEPEBOTYUKOB.
Takoil MUPOKHIA OXBAaT MO3BOJSET BBICOKO OIEHUTh KOMIUIEKCHOE HCCIEOBaHHE
TEMaTHUKHU.

HecomHuenHo, paboTa noposkaaer fanbHeinue yriayOaeHHbIe pa3MbIIIIICHUS 110
JTaHHOW mpoOieme. BriepBrie B I0pHANYECKON HAayKe aHATU3UPYETCs MPUpPOa Mpasa
Ha MHCOJISIUIO B CYOBEKTUBHOM M OOBEKTUBHOM CMBIC/IaX. B cyOBEeKTHBHOM CMBICTE
IIPaBO Ha MHCOJISILMIO MHTEPIPETUPYETCA KAK MPUTSA3aHUE YEJIOBEKAa HA TaKylo MpH-
POJIHYIO IEHHOCTH, Kak COJHIIE, €Tr0 CBET, YHEprur0. CaMHu sk MHCOJISIIMOHHBIE rapaH-
THU, OYEPUEHHBIE U MOIJEPKUBAEMbIE TOCYJApPCTBOM, IIPEAIOIATal0T MEPY BO3MOXK-
HOrO TMOBEACHUA CyOBEKTa IpaBa M MeEpPy JOJDKHOIO IOBEIEHUS INPEeXIE BCEro
roCy/IapCTBEHHbIX OpraHoB. Kak cyObeKTHMBHOE MpaBO, MPAaBO HA COJIHEYHBIA CBET
(MHCOMSILIMIO) CIeyeT MOHUMATh KaK COBOKYITHOCTb MPaBOMOYMNA, TPUHAJIEKAIINUX
KOHKPETHOMY CyOBEKTYy IpaBa, B JOJUKHOM Mepe MOJIb30BaThCs COJHEYHBIM CBETOM.
B 00BEKTUBHOM CMBICIE COBOKYIMHOCTH HOPM, PErJIaMEHTHPYIOIIUX WHCOJISIHIO,
MpeayiaraeTcsi paccMaTpuBaTh Kak MPaBOBOM PEXXUM WHCOJSINH, TAPAHTUPYIOMINNA 1
o0ecrieunBarONIHii €€ B KU3HH YEJIOBEKA.

KpacHoli HUTBIO NPOXOAWUT HIES O TOM, YTO JUISl YJIYYIICHHS IOJOKECHHS
B cthepe mHcomsmmu B Poccnn HEOOXOAMMO OOBEIMHUTH MMEIOIINECS BaKHEHUITNE
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MHCOJISILIMOHHBIE TOJIOKEHUs, COAEPIKAIMecss B Pa3HBIX HOPMATHBHBIX ITPABOBBIX
aKTax, B €IMHBIN 3aKOH, a TAK)KE YCTAaHOBUTH A(PPEKTUBHBIE CAaHKIIUHU 32 €0 HEUCIIOJ-
HeHue. ABTOp TIOIUEPKUBAET, UTO B HacTosiee Bpems B Poccuiickoii denepanuu 3a
HECOOIOICHNE HOPM WHCOJISAIMH TPETyCMOTPEHBI Manod(h(eKTUBHBIC CAHKITUH.
KoneuHo, 31eck BCTaeT BONpoc — HACKOIBKO OT ATOTO YIyUIIaTCs 3aKOHHOCTh U TIpa-
BonopsAok? Tem HU MeHee, aBTOP He TOJIBKO MOAHUMAET BOIIPOC O «Pa30pOCaHHOCTH»
JTAHHBIX HOPM, HO U O UX «IEPEU3BIOBITKE», T.€. MOJOKEHUS MHOTHX TOA3aKOHHBIX
aKkTOB AyOnupyroT npyr apyra. s pemenus naHHou mnpoGiemsl B 2021 romy Obu1
npusiT HOBbIM CanlluH 1.2.3685-21 «['urnennueckre HOPMATUBBI U TPEOOBAHUS K
obecrieyeHnIo 6e30macHOCTU U (Min) 0e3BpeTHOCTH Ul YenoBeka (PakTOpOB Cpe.bl
obutanus». OHAKO aBTOp CIpaBEeIIMBO OTMEUYAET, YTO OH COAEPKUT B cede Te ke
TpeOOBaHUs, YTO U MPEAbIIyIe JOKYMEHTHI, IPH 3TOM B JIaHHBIX IPaBUJIaX OTCYT-
CTBYET JIeTaJIN3aLNs IPAaBOBOTO PEXKMMA HHCOJISIIMU. B 3TOH CBA3HM BO3MOXKHO CIENyET
cormacuthes ¢ [1.H. AnipeeBoii B Tom, 9TO B 3TOH cepe nMpaBOBO peann3aiy Heoo-
XOJUMO MIPOBECTU MOJEPHU3ALIUIO.

[171010TBOPHBI MBICITH aBTOPA O B3aMMOCBSI3H ITPaBa Ha HHCOJISLHUIO C COCEICKUM
npaBoM. [IpaBo Ha coTHEUHbII CBET (MHCOISALMOHHBINA PAaBOBOU PEXKUM) SIBISIETCS CO-
CTaBHBIM 3JIEMEHTOM MHOTO(YHKIHMOHAJIBHOTO MEKOTPACIEBOI0 IIPABOBOIO MHCTU-
TyTa COCEJICKOTr0 IIPaBa, KOTOPOE CBSI3aHO C IIPAaBOM Ha MHCOJIALIUIO KaK COOTHOLIEHNE
o0I1lero U 4acTHOro, rie ofIiee — 3TO COCEeACKOe MPaBo, a YaCTHOE — IIpaBO Ha
COJIHEYHBII CBET (MHCOJISLIMIO) WIJIM WHCOJSIIMOHHBIA NpaBoBoi pexuM. Cocenckoe
mpaBo — ()EHOMEH OTPaHUYCHHI MpaB COOCTBEHHUKOB B MOJIB3Yy coceneid. OaHuM u3
TAaKUX OTPAHWYEHUI SIBIISETCA MPABO HA COJHEYHBIN CBET (HE BO3BEICHHE CIUIIKOM
BBICOKOTO 3a00pa WM 31aHu# (HaJICTPOCK Ha/l HUM), IIOCAIKH JIEPEBHEB BOJIM3H OKOH
cocena, coOIIOACHNE PAaBUI IJIAHUPOBKHU 3JaHUA U COOPY’KEHU, HE YCTaHOBJICHHUE
JPYTUX CBETOBBIX MPEMATCTBUI).

WHTepecHbl CyXkAeHHs MOJOJ0r0 YYEHOro O IMPHUPOJAE MpaBa yeloBeKa Ha
MHCOJISILIUIO, UCTOKU KOTOPOTO, 10 MHEHHIO aBTOPA, UCXOST K €CTECTBEHHBIM IIpaBaM
4eJI0BEKa, MOCKOJIbKY 3[1€Ch MPOCIEKHUBAECTCS B3aUMOCBA3b C TAKUMHU IpaBaMM, Kak
IIPaBO KaXKJI0To Ha oxpaHy 310poBbs (4. 1 cT. 41 Koncturynuu P®), npaBo kaxmoro
Ha OJIaroNpHsTHYIO OKpYyKatoilyto cpeay (cT. 42 Konctutyuuu P®D), mpaBo Ha 10CTOM-
Hoe >kuiuiie (ct. 25 BceeoOmieit aexnapamuu mpaB uernoBeka). Kaxkmoe w3 HUX
HE MOXET OBITh B ITOJIHOW Mepe MPEACTABICHO U PEaTH30BaHO 03 peann3aluy npaBa
Ha nHCOJsIIHIO. [IpH 3TOM cieyeT OTMETHUTh, YTO B POCCHIICKOM M 3apy0eKHOM 3aKO0-
HOJIATEJIbCTBE, KAaK MPABWIIO, OTCYTCTBYIOT YETKHE ONpEACNCHUs «OIarompHusITHOM
CPeIbl», «I0CTOMHOTO KUIMILAY U Jp.

Brnepseie B ropundeckoil HayKe AeIaeTcsl MOIbITKa «OTHICKATh» UCTOKHU IIpaBa
Ha HMHCOJSILMIO. APryMEHTHUPYETCSl MO3MLHMSA, YTO MPaBO HAa HMHCOJSLHUIO, SBISSICH
COCTAaBJIAIOLIEH IIpaBa Ha 370POBBE, IIPaBa Ha JOCTONHOE >KUJIMIIE U IIpaBa Ha OJjaro-
IPUATHYIO OKPY>KaIOLIYIO CPey, UMEET OTHOLIEHHE KO BCEM TPEM IOKOJICHUSIM IIPaB
yenoBeka. COJIHEUHBIH CBET — OCHOBA 3/10POBbsI UEJIOBEKA; OJaroNnpHsTHas OKpYKa-
folfas cpeaa HembicauMa 0e3 CoiHIIA M €ro HEpPruu; JOCTONHOE JKWINIIE MOXKHO
Ha3BaTh TAKOBBIM, €CJIM OHO OTBEYAET CTAHIAPTAM OCBELICHHUSI K MUHUMYMY CBETOBBIX
gacoB. [Ipu 3TOM ero UCTOKHM BUIATCS aBTOPOM MOHOTpaduu B IIpaBax MepBOro MOKO-
JICHUS, B CHITy CIIEAYIOIIUX OOCTOSITEIbCTB. COJTHEYHBIN CBET — BaXHEUIINH (hakTop
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3JI0POBBS, B CBSI3U C UEM MIPOCIICKUBACTCS OYSBHUIHAS B3aMMOCBSI3h IpaBa Ha WHCOJIS-
UI0 W TIpaBa Ha 3[0POBBE, TOJ KOTOPHIM TOHUMAETCs (U3MYECKOE, MYIIEBHOE
U conmaibHoe Onmaromnonyune. MaKkTophl 30POBbs MOAPA3ACTAIOTCA Ha (GU3UIECKUE,
XUMHYecKre U reHerndeckue. K Gpusmueckum OTHOCST CBET, UIyM, BHOpAluu U Ap.,
B TOM YMHCJIE COJIHEUHBIA CBET. B 3TOW CBA3W MpPaBO HA OXpaHy 3[0POBbS HE MOXKET
OBITh PEeaTM30BaHO B MOJHOI Mepe 0e3 TaKOro €ro COCTABISIONIEro, KaK CONHEYHOe
ocsenienne. CoOHEUHBIN CBET — SIBJICHHE MPUPOJIHOE, a YEJIOBEK NPUOOpeTaeT BO3-
MOJKHOCTb (M MPaBO) MOJIb30BAThCSI CBETOBOW YHEPTUECH C POKICHUSI.

ABTOp JeTalbHO WCCIENyeT 3aKOHOJAaTelnbcTBO Poccuiickoit dDexepanuun
B oOyact mHCOISAIMU. MoHorpadusi B ONpeIe]ICHHON Mepe HECET U HCTOPHUYECKYIO
[IEHHOCTb, TMOCKOJbKY B HEH OIHCHIBACTCS XPOHOJIOTHSI CTAHOBJICHUS WU PA3BUTHS
MHCOJISIITUOHHBIX TToJIoKeHuH. [Ipu 3TOM aBTOp yrensier 00JbpIoe BHUMaHUE aHATTN3Y
3apyOeXHBIX HOpM B naHHOW oOmactr. OOOCHOBBIBAETCS BBIBOI O TOM, YTO POCCHMA-
CKO€ 3aKOHOJIaTeNIbCTBO YCTYMAET 3apyOeKHOMY B cepe MPaBOBOTO PEryIupOBaHHS
uHCOSIIMU. Ha OCHOBaHWMM CPaBHUTENHHOTO aHAM3a 3aKOHOJATENbCTBa Poccum
U JPYTHX TOCYIAapCTB YCTAHOBIIEHBI MEXaHU3Mbl W TAapaHTUHU peAN3allUH IpaBa
Ha uHCcoisAMioo. Kpome TOro, cymecTBeHHBIM OTIMYMEM Poccum oT 3apyOeskKHBIX
TOCYIapCTB SIBJSIETCSI CIIOCO0 MOMAIaHuUs COTHEYHOTO CBETa B IOMEIIEHHE (HAIpUMeD,
Yyepe3 CBETOBbIE JIIOKH).

Oco06oe BHIMaHUE yAeISIeTCs MPaBOBOMY onbITY AHrimu, Snonun, ['epmanumy,
r7ie, 0 MHEHHMIO aBTOPA, MPaBO HAa WHCOJISAIMIO SBISETCA Hauboiee 3alliieHHbIM U
peamuzoBanHbIM. [IpemmaraeTcs pasyMHOE 3aMMCTBOBAHHE OTIBITA 3aPYOEKHBIX CTPaH
B c(hepe mpaBoBOro o0eCIeUeHUs] HHCOMSIUH C LENbI0 YAYUIICHHS OT€YeCTBEHHOTO
3aKOHOJATENIbCTBA B 00IACTH rapaHTHPOBAHHS HHCOJISIIIUOHHOTO TPABOBOTO PEXHMMA.

L{enocTHOCTHOCTD, B3aUMOCBA3b CTPYKTYPHBIX YacTell pabOThl U CIACIAaHHBIX B
HEl BBIBOJOB TIO3BOJIAIOT BBICOKO OIEHHTh MOHOTpadUuecKoe MCCIeI0BaHuE.
Criemyer OTMETHTB €T0 HOBH3HY U aKTyaJbHOCTh, OCOOCHHO B HACTOSIEE BpeMs IS
Poccun. Kak ormedaer npodeccop C.A. borono60oB B IpeUCTOBUH K TAaHHONH MOHO-
rpaduu, TIABHBIM JUIs HACTOSIIEH pabOoThI SBIISETCS Ceayoliee: TeMa, (PEeHOMEH pa-
BOBOT'0 00€CTICYCHHUSI HHCOJISIIIUY — COJTHEYHOTO CBETAa HE MOXKET HE OBITh M3HAYAIBHO
HOBBIMH, HHTEPECHBIMH, HE MOJIBEPraThCs 00JIee MIMPOKUM U YIITyOJICHHBIM J1ajIbHEH-
[IMM FOPUIHYECKAM HCCIICIOBAHUSIM.

JIroboe mccneqoBaHue MMEET CBOM JJOCTOMHCTBA W HEAOCTATKH, B ITOM CBSI3U
CJIeyeT OTMETHUTD CIEIYIOIINE JUCKYCCHOHHBIE TOJI0KEHUS.

B pabote npommutoctpupoBano 6osiee 20-TH HAIIMOHATIBHBIX 3aKOHO/IATEIBCTB
3apyOeXHBIX CcTpaH B oOmacti uHcosmuu. OHAKO HE sICeH BBHIOOpP aBTOpa, Kacaro-
[IMHCS UMEHHO 3THX CTpaH. [IpuBeseH JIn MCUEpPIBIBAIONINMA CITIMCOK CTPAaH WM XKe
UMEIOTCS U APYTHE FOCYIapCTBa, B KOTOPBIX CYIIECTBYIOT HHCOJSIIMOHHBIE MTpaBuia?
Oco0blit HHTEpeC MPEACTaBISIFOT CTPAHBI C KapKUM KiiumaroM. Kpome Toro, B MOHO-
rpaduu CAeTaHbl BBIBOJBI O TOM, YTO CTAaHAAPThl MHCOMSIIMU B Poccum ycrymaroT
aHAJIOTHYHBIM [TPABUJIAM B 3apYOCKHBIX CTpaHaX. APryMEHTHPYS TaHHOE MOJI0XKCHUE,
aBTOP MPHUBOJAUT CYACOHYIO NPAKTUKY, IIPU 3TOM OTIEIbHOC BHUMAHHUE YICISACTCS
Anrnuu. Bo3HukaeT Bompoc, MOXKHO JIM CPaBHHUBATH Cy/EOHYIO MIPAKTUKY AHIINU U
Poccum, yanThiBasi pa3HHUILy MTPABOBBIX CUCTEM U HEMICHTUYHbIE ITPOLETYPhI 3aLIUTHI
npaBa Ha coiHeuHbIH cBeT? I[IpencraBisercs, 4TO CIEIOBAIO MPUBECTH CyIeOHYIO
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NPAaKTUKy U JAPYTUX 3apyOeKHBIX CTpaH, ubsi CyJaeOHas IpakTuka Oojee cxoxka
¢ poccuiickoil. B MoHOTpadmiyeckoM HcceI0BaHUH CIIPABEITIMBO OTCTAUBACTCS UEs,
YTO MTPABO HA COJIHEUHBIN CBET «IPOMHUCAIOCH» BO BCEX MOKOJICHUSIX IPaB YEIIOBEKa, a
TaKX€ YTO MPHUPOJA MpaBa YEIOBEKAa MMEET €CTECTBEHHOE MPOMCXOXKACHUE, MEXITY
TeM, cl1abo MOKa3aHbl HICTOYHUKH JAHHOTO MpaBa KaK UMEHHO MPaBa eCTECTBEHHOTO.
Ecnu 6onee riny0sxe mpopaboTaTh JaHHBIE HCTOYHUKH, U TIOKA3aTh MECTO IMPABOMOYHS
CpeaH €CTECTBEHHBIX IPaB YEJI0BEKa, TO 9TO, HECOMHEHHO, YCHIIHIIO ObI (hritocopcko-
MPaBOBYIO0 OCHOBY MOHOTpa(UH.

OaHUM U3 IpeUIOKEHUHN K aBTOPY MHTEPECHON KHUTH MTPeAJIaraeTcs B JaJbHEM-
mux paboTax moapoOHee OCBETUTH MPABOBYIO IIEHHOCTh COJIHEYHOTO CBeTa. BhIBOJ
aBTOpa O TOM, YTO COJIHEYHBIA CBET — 3TO MPABOBAas LIEHHOCTh MPUBJIEKAET 0c000e
BHUMAaHUC. ﬂaHHOC IIOJIOKCHHUE HOCUT HeﬁCTBHTCHBHO HOBBIH Ioaxoa K IOHNMMaHHUIO
uHCcosuu. OtHaKo B MOHOTpaduy MPEeACTaBICHO MajIoe KOJIMYECTBO apryMEHTOB B
MOJI3y ATOTO MOJIOKEHHUsS. YUEHBIH ONMHpAaeTCs Ha TPYIbl MEIMKOB, apXUTEKTOPOB,
CBETO(PHM3UKOB U MPOYUX HCCIIEA0BATENIEH CMEXHBIX 00JacTel, 0THAKO HE B JOCTAaTOY-
HOM Mepe UCIOoJIb3YyeT TPY/Ibl TpaBoBeoB. OueBUAHO, uTo uccienyemas [1.H. Anape-
€BOI TeMa MaJoM3y4eHa U TOJBKO 33J]aeT HallpaBJIeHUE JJIs JaJIbHEHIINX TeopeTHYe-
CKHX HCCIIeZIOBaHUHN B 00JIACTH TpaBa Ha MUHCOJSLUIO. B 3T0i CBSI3M MOKMCK AOMOHU-
TEJIbHBIX MPUMEPOB WK MaTEpUaIOB HAYUYHOU JIUTEPATYPhl O YKa3aHHOMY BOMPOCY
MOT OBI pacoinuTb TEMATUKY U, BOBMOXKHO, HAWTH OTBETHI Ha HCKOTOPLIC U3 IMOCTABJICH-
HBIX BOIIPOCOB.

Takum oOpaszomM, pereH3upyeMas padoTa HECeT BBHICOKYIO HAyYHYIO IIEHHOCTb,
oboramiaer nmpaBoByro HayKy. [IpencraBiennas MoHorpadust MOXET OBITh HHTEpECHA
HIMPOKOMY KpyTy HcCcienoBarenell IOpUANYECKUX, COIHAIBHBIX, apXUTEKTYpPHBIX,
MEIUIUHCKHX | Psijia IPYTHX HayK.
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MHdopMauuoHHaAA cTaTbs

Hay4yHoe nsgaHue mexayHapoaHoro ypoBHsa 2022:
OT HacTosIWero K oyayuiemy.
0630p 10-1 MexxayHapoaHOW Hay4YHO-NPaKTUYeCKOWU KOH(hepeHLUn

N.A. I'ponux =>4

Poccuiickuii ynusepcuteT apyx0s1 HaponoB (PYIH), e. Mocksa, Poccutickas @edepayus
D<gronik-i@rudn.ru

AnHoTtanusi. 26—29 anpenst 2022 rogqa MoCKOBCKUM TOCYIapCTBEHHBIM IOPUINIECKIM YHUBEP-
cuterom uMeHu O.E. Kyraduna coBMecTHO ¢ Accolraiiiei HayqHbIX perakTopoB u uznareneii (AHPN),
r. MockBa, opranu3oBaHa u nposeeHa oouneitnas 10-s1 MexayHapoaHas HayYHO-TTPAKTHYECKash KOH-
(depenuus «Hay4dHoe nzganne MexxayHapoJHoro ypoBHs — 2022: ot HacTosuiero k Oy aymemy» (MHITK
«HUMY — 2022»). Ha oxHoii momaake coopanuck okono 300 poccuiickux 1 3apyOexHbIX clenuanu-
CTOB: O(HITHATIFHBIC MPEICTABUTEIN MUHHCTEPCTBA HAYKH U BBICIIEro oOpa3oBanus Poccun, PAH PO,
CrossRef, EASE, u3nareny, perakTopbl pOCCHICKUX U MEXITYHAPOJHBIX HAyYHBIX M3IaHWH, YUCHbIE U
HCCIIEIOBATENIN BEAYIIMX By30B, B ToM 4ncie PYJIH. Torom ueTbipex THEBHOTO 00CYkK/ICHHS aKTyallb-
HBIX BOIIPOCOB COXPaHEHHUsI BBICOKOT'O KaueCTBa M PEUTHHIOB POCCUHCKHUX JKyPHAJIOB HA HAIIMOHAJILHBIX
Y MHUPOBBIX IIJIOIIAAKaX HayYHO-MH()OPMALIMOHHOTO IPOCTPAHCTBA CTAJIO MPUHATHE PE30JIIOLNU KOHpe-
peHIuu.

KnioueBble cjioBa: Hay4yHBIE >KypHQIIBI, Hay4HBIC W3HaHHS, METaJaHHbBIE, ITyOIMKanuOHHAS
MOJIMTHKA, HAYKOMETPHsI, HAyYHO-MH(POPMALMOHHOE ITPOCTPAHCTBO, MEXIYHAPOAHbIE HAYKOMETpHYe-
CcKHe 0a3bl JaHHBIX

Kon¢paukT naTepecoB. ABTOp 3asBIIsieT 00 OTCYTCTBUU KOH(IMKTA HHTEPECOB.
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Information Article

Review of the 10th International scientific and practical conference.
Scientific publication of the international level 2022:
from the present to the future

Irina A. Gronic'>'D<

Peoples’ Friendship University of Russia (RUDN University), Moscow, Russian Federation
PLgronik-i@rudn.ru

Abstract. On the 26—29th April 2022 Kutafin Moscow State Law University (MSAL, Moscow)
together with the Association of Science Editors and Publishers (ASEP), Moscow, Russia, organized and
held the 10th anniversary International Scientific and Practical Conference “World Class Scientific
Publication — 2022: from the present to the future” (ISPC “NIMU — 2022”). About 300 Russian and
foreign experts gathered at one site: official representatives of the Ministry of Science and Higher
Education of Russia, Russian Academy of Sciences, CrossRef, EASE, publishers, editors of Russian and
international scientific publications, scientists and researchers from leading universities, including RUDN
University. The result of a four-day discussion of topical issues of maintaining high quality and ratings
of Russian journals on national and world platforms of the scientific and information space was the
adoption of conference resolution.

Key words: scientific journals, scientific publications, metadata, publication policy,
scientometrics, scientific information area, international scientometric databases
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Mexaynaponanas konpepenust «<HUMY — 2022y npoTsKeHHOCTBIO B YETHIpe
IJIOJJOTBOPHBIX JHS, BKIIOYAIOIIAs TUIEHApHOE 3ace/laHue, MATh KPYIJIbIX CTOJOB U
OJIMHHA/ILIATh CEKIIM, Oblla OXBaueHa €JUHON HJeei MOMyJsIpu3aluu pe3ysibTaToB
HAy4YHOU JAESITETbHOCTU B POCCUHCKOM U MEXTYHAPOITHOM MIPOCTPAHCTBE B COBPEMEH-
HBIX peajusX.

OTKpBITHE MEPOTIPHUSATHS HAYaJI0Ch C TPUBETCTBEHHBIX BHICTYIIJICHHH OpraHu3a-
TopoB — mepBoro mpopektopa MI'FOA wumenm O.E. Kyraduna, mpencemaremns
skcneptHoro coBeta BAK mo mpaBy Enenst IOpbeBHBI ['paueBoii u mpesupeHta
Acconmaiun HayudHbIX pemakTopoB u m3aarened (AHPU) Onbru BrnagumupoBHBI
KupumnoBoii. MoaepaTopbl OTMETHIIM BBICOKYIO Ba)KHOCTh ITOCTABJICHHBIX 3a1ad H
HACTPOWJIM YYAaCTHUKOB KOH(EpPEHIIMH Ha CEPhe3HYI0 M OTBETCTBEHHYIO paloTy,
pe3yJIbTaToM KOTOPOii 3aIJIaHKPOBAHO HPUHSATHE U YTBEPKICHUE PE30IIONUHM .

' C Ttekcrom pesomonuu 10-if MexayHapoaHoil HayuHO-NpakTHuecKoi koubepeniuu «Haydnoe usnanue
MEKTyHapOIHOTO ypoBHS — 2022: oT HacTosImero k Oyaymemy», 26—29 ampens 2022 r., r. MockBa MOKHO
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OaHMM W3 TPUIVIALIEHHBIX TOCTEH MJIEHAPHOTO 3aceNaHusl CTal AUPEKTOP
JenapraMeHTa ToCyJapCTBEHHOM HAyyHOW M HAyYHO-TEXHUYECKON TMOJIUTHKU
MuHnuctepcTBa HayKM W BBICHIETO oOpazoBaHusi Poccuiickoit ®eneparuu [laBen
AmnatonseBud @opii. BeicTymaromuii 0oTMETHI 0COO0YI0 3HAYMMOCTh U HEOOXOHHU-
MOCTb MOJJIEPKKH OT€UECTBEHHBIX HAyUHBIX YPHAJIOB B MEPUOJ HEAPYIKECTBEHHBIX
JeUCTBUI CO CTOPOHBI MEXyHapOoAHOTo coodmiecTBa. [IpoBens mapanens ¢ Hauo-
HaJbHBIM NMPoeKTOM «Hayka ¥ yHUBEpCUTETBI», B paMKaX KOTOPOIO, MO MOPYUYEHHIO
3amecturens llpencenarens IlpasurensctBa PO [Imutpus YUepHbleHKo, IUIaHUPY-
eTcs co3nanue HannmoHanpHOM cCTEMBI OLIEHKH pe3yIbTaTUBHOCTH HAYYHBIX HCCIIe-
NoBaHUil 1 pa3paboTOK’ (nanee mo TekcTy: Harmonanshas cucrema), I1. ®opr moa-
YEepKHYJI, YTO 3HAUYUTEIbHOE BHUMAHUE B CHCTEME OYET y/ElIeHO HAy4YHbIM JKypHa-
nam. OJHUM U3 TPUOPUTETHBIX HAIIPABIICHUH, BKIIFOUAIOIUM MEXaHU3MBI TIOJICPKKU
OTEUYECTBEHHBIX >KYPHAJIOB, SIBISIETCA CO3[aHHE TaK HA3bIBAEMOTO «OEJIOro CIHUCKa»
HAyUYHBIX XKypHaJIOB®, B ToM uncie u3 6a3sl RSCI. CreoBaTeIbHO CO3JaHIE POCCHIA-
CKOH eTMHOM JIEKTPOHHON MIaTGOPMBI, IPEIOCTABIISAIONICH IMepedeHb yCIIyT IS T10-
BBIIICHUS KAUeCTBA U3/IaHUS U COBEPILICHCTBOBAHUS LIUTUPOBAHUS, SBJIIETCS XOPOILIEH
U KOHKYPEHTHOCHOCOOHOW albTEepPHATHBOM MEXIYHApOIHBIM HAYKOMETPHUECKUM
0a3aM JaHHBIX TakuM Kak Web of Science u Scopus.

[lopnepsxan n NpoAOIKII MOAHATYIO TEMY MpeAcTaBUTENb KoMnanuu «Hayu-
Hasl 3JIeKTpoHHas 6ubnuoreka elibrary.ru» ['ennanuit Onerosud Epemenko, BEICTyIHB
C TIpe3eHTaluei 06 UMIOPTO3aMeIeHHH HaydHOl 6ubnuomerpun’. B cBoeM BBICTYII-
JICHUM aBTOpP BBbIACIMI TpoOJieMHBbIe OJIOKM 3asBICHHOM TeMmatuku. llpuBenem
HECKOJIBKO IPUMEPOB:

v’ «llocmyn k noanomexcmosvim pecypcam. HauvoHanbHas TOINMKCKA HA
MEXyHapOJAHbIE HHOCTPAHHBIE )KYPHAJIbl BDEMEHHO HETOCTYITHA.

v Uoenmugurxayus. V3-3a BBEIEHHBIX HEIPYKECTBEHHBIMH CTPaHAMM CaAHK-
[IUH HE BCE HAYYHBIC KypHAJIBI MOTYT NMPUCBAUBATh IUPpoBoi uueHtudukarop DOIL.
MHoecTBO ccbUIOK, paboTtaromux mno uaeHtuduxatopy DOI, He akTuBHBL 2TO
peanbHast mpoOiiema, TpeOyromas He3aMeUIMTeNIbHOIO PEHICHUS U aKTyalu3aluu
METaIaHHBIX, TOCKOJIBKY MPH UTHPOBAHUH BAaXKHO UCIIOJIb30BATH MOJHOE OMOIHOrpa-
¢udeckoe ommcanue. MHcTpymMeHTa s Bepudukamum camoro koma DOI moka
He CYILECTBYET» .

03HaKOMHUThCS Ha oduumanbHoM caiite HUMY — 2022. Pexum noctyma: https:/rassep.ru/academy/
meropriyatiya/sostoyavshiesya-meropriyatiya/10ya-mezhdunarodnaya-nauchnoprakticheskaya-konferentsiya-
nauchnoe-izdanie-mezhdunarodnogo-urovnya-ot/ (mata obpamenus: 3 mas 2022).

2 DKcnepTHI 06Cy MM co3nanue HallmoHaTbHON CHCTEMBI OTIEHKH PE3YTBTATHBHOCTH HAYYHBIX HCCIIEIOBAHMIA
n pa3paboTok // MUHHCTEpCTBO HAayKH U BEICIIETo oOpasoBanus Poccuiickoit @eneparym. 11 mapra 2022.
Pexxum noctyma: https://minobrnauki.gov.ru/press-center/news/?ELEMENT 1D=48219. (mata oOpamenus:

5 mas 2022).
3 @opw I1.A. O noanep ke OTEUECTBEHHBIX KypHAIOB // 10-1 MekayHapo[Hast HayYHO-IIPAKTHIECKAs KOH-
¢depenuus «HayuyHoe wu3naHMe MEXAyHapogHOro ypoBHA — 2022: or Hacrosimero kK Oyaymiemy»,

26—29 anpens 2022 r., . Mockaa.

4 Epemenxo I'.O. iMnopTo3aMeleHie B 00J1acTH Hay4HOH MH(OpMAuH, OMOITMOMETPHH M H3aTEIbCKOTO
Jienia: BO3MOXKHOCTH U ItepcneKTuBs // 10-s1 MexmyHaporHast HayqHO-TIpakTHdeckas KoHpepenus «Hayanoe
H3aHIe MEXTyHapoIHOro ypoBHS — 2022: oT HacTosIIero k OyaymemMy», 26—29 anpenst 2022 r., . Mocksa.
5 Tam xe.
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Opnnaxo B Poccum nmeeTcst Macca MprUMepOB KaueCTBEHHOTO MMITOPTO3aMellie-
Hus 1M (poBbIX uaeHTHdGukaropos, Takux kak ORCID ID, SPIN-kon u ElibrarylD —
yiyumienHass Bepcust DOI. MHrepHanuonanu3upoBanHoe goMeHHoe umst (IDN) —
nokaszaresbHasi MOJIeNb 3aMELICHHUs 3apyOekKHbIX UAEHTH(PHUKATOPOB OTEUECTBEHHBIMHU.

Crnenyrouuii mojoKUTENbHBIN TPUMEp UMITOpTO3aMelleHuss — «Oubiuorpadu-
yeckasi MyJbTHAUCUUIUIMHAPHAS 0a3a JaHHBIX MyOJMKAIUil B pOCCUMCKUX HAyYHBIX
M3JIaHUSAX WM HAYYHBIX M3/IaHUSAX Ha pycckoM s3bike Russian Science Citation Index
(RSCI)»® — co3maH MO POCCHICKMM TEXHOJOTHSM M HE 3aBHCHT OT 3apyOeikHBIX
WHCTPYMEHTOB U TEXHUYECKHX CPEJCTB, pacnojioxkeH Ha miuatrgopme WoS. JlaHHbIN
MPOEKT nojjepxkan Poccuiickol akajeMuen HayK.

['maBHBIMM 3a1auamMu 1o MHEHHUIO ['. EpeMenko sBistoTes: «1 — onTuMH3anus
UMEIOIUXCs 0a3 U MPOEKTOB; 2 — yXOJ OT (paHIIN3 U 3 — MOUCK HOBBIX PEIICHUM
oTedecTBEHHOTro (hopmaTay’. Takke NOKIAJUMK BIAEIHI HEPCIIEKTUBBI (OPMUPOBA-
HUS HAIIMOHAJIBHOTO «0EJIOr0 CMHCKa» HAYYHBIX KYPHAJIOB — MPOCTYIO TEXHOJIOTHIO,
MO3BOJISIIOIIYIO MTPOU3BOJIUTH OLEHKY HUMeromuxcs myonukamud. Kpome Toro,
I'. EpeMeHKO TTOAYEpPKHYN BaKHOCTh MPOBEACHUS PEUTHHTOBAHUS M PAHKUPOBAHUS
KYPHAJIOB B paMKaxX OJHOTO HAIIPABICHUS U €JUHBIX PyOpPHKaTOpPOB.

Hoxnamunk Muxaun Bnagumuposuu Jlembsinen, k.10.H., UMOMO PAH,
B paMKax TEMBbI O TEHJICHIUAX Pa3BUTUS POCCUMCKUX NEPUOANYECKUX U3AaHNUN BbIJE-
JIWJT OCHOBHBIE HATIPABJICHUS 110 CO3/1aHui0 HanmoHansHoM CUCTEMBI OIIEHKH HAyYHBIX
WCCIIEIOBAHMA 1 pa3pabOTOK:

1) «mokazarenu myOIMKAIIMOHHOW aKTUBHOCTH, 0a3bl JaHHBIX HAYYHOTO LIUTH-
pOBaHuUS;

2) pa3paboTKa MporpamMMBbl MOIEPKKH CO3/IaHUS U Pa3BUTHS BEAYIIUX POCCHI-
CKHUX JKypHAJIOB;

3) sKcmepTHas OleHKa HayYHOH J1eATeIbHOCTH;

4) HOPMaTUBHbIE IIPABOBBIE AKTHI, CBA3AHHBIE C OLIEHKOH HAYYHOM JeSTeLHOCTIN Y.

BricTynaromuii npeayioxkun Tpu 6a30BbIX KpUTepHs cozaaHus HammoHanbHOM
CUCTEMBbI, U3 KOTOPBIX CIIEIyeT: — «BKJIIOYEHHE >KypHaja B HallMOHAJIbHBIN
PEUTHHI HAy4HBIX U3JaHUM MO OTpacisAM HAyKH,; — OTCYTCTBHE II€JI H3BJICUCHUS
MpUOBLIN; — OLIEHKA JESATEIbHOCTH HE MEHEE YeM JBYMsI HE3aBUCUMBIMH KCIIEPTaMU
C YYETOM BBICOKOTO HAYYHOTO YPOBHS CTaTeH, COCTaBa M MPOPECCHOHATBHOTO YPOBHS
PEAKOJUIETUH, TTIAaBHOTO PEJaKTOpa U COTPYAHUKOB peIaKUu, IIUTUPYEMOCTH B POC-
cuifickmX 6a3ax, COAep/KaHMs CTPATErnH Pa3BUTUS .

¢ Russian Science Citation Index. Ounaiin-cemunap «Bo3moxHocTr miargopmsl Web of Science ais yuenoro
n xyprana» Clarivate Analytics. Hayunas Dnexrponnas bubmmoreka elibrary.ru 23-24 saBaps 2020. Pexum
Joctyma:  https:/www.mgpu.ru/wp-content/uploads/2020/01/Russian-Science-Citation-Indexna-platforme-
WoS.pdf?ysclid=155w70p0u5231160605 (nara oopamenus: 30.04.2022).

7 Epemenxo I'.O. VIMopTo3amenieHye B 001acTH HayuHOM MH(pOpMaiuu, GubIHOMETPUM U U3IATENLCKOTO
Jiena: BO3MOXKHOCTH ¥ TepcnekTBbl // 10-1 MexayHapoHas Hay4HO-IIpakTHueckas koHpepeHuus « Hayunoe
H3JaHKE MEXAYHApOAHOTO ypoBHA — 2022: 0T HacToAwIero kK Oyaymemy», 26—29 ampenst 2022 1., . Mocksa.
8 Iemvaney M.B. TeHIeHUMM Da3BUTHs POCCUHCKMX IEPUOAMYECKHX W3Aanmit // 10-1 MexmyHaponHas
HAy4YHO-TIpaKTHIecKast KoHpepeHus «Hay4unoe nzganue MexIyHapoIHoro ypoBHsI — 2022: OT HACTOSIIETO
K Oynymemy», 26—29 anpens 2022 r., r. Mocksa.

° Tam xe.
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[Ipesunent AHPU, npencemarens Scopus ECSAC — Russia, k.T.H. Onbra
Bnanumuposna Kupniosa B Tokiazie 0 pe3ysbTaTax JecsTUIETHS pacckaszaia 00 oc-
HOBHBIX BEXaX Pa3BUTHs HAy4YHBIX )KypHaJoOB B Poccum u xapakrepe MX U3MEHEHU, a
TaKKe O AMHAMHUKE MOIOJHEHHUS SCOopus POCCUICKMMU XKypHalaMu. B 3axmoueHun
BbICTyIUIeHH Onbra BiagumupoBHa ONTHMHACTUYHO OTMETHIIA — «PAa3BUTHE POCCUM-
CKHUX >KyPHAJIOB JIOJIKHO MPOJOJIKATHCS, B TOM YHCJIE, ONUPAACh HA OMBIT MOCIEIHUX
JIET U MEXIyHApOIHbIE CTAHAAPTHI» *.

Cpenu NpuUrianieHHbIX YYaCTHUKOB KOH(EepEeHIMH ObUIH MPEACTaBUTENH 3apy-
O0exxHbIX TocynapctB. Mcmonb3ys cpenctBa BuueocBsizu Paituen Jlammu (Rachael
Lammey) u3 BenukoOpuranuu npencraBuia nokian «Cepsucsl Crossref: meranan-
HBbIE, PaCHIMPSIOIINE BO3MOXKHOCTH IyOnukaruii»; Sur Beit (Wei Yang, Kuraif) none-
muicst onbiToM Kuraiickoit Haponnoit PecniyOnuku, BBICTYNHMB € Npe3eHTalueil Ha
TeMy «Menstonuiicst manamadT myonukarnuii u sxkypHainoB STEM B Kuraey; Jxomm
Aruanpa (Yateendra Joshi, MHaus) BBLAETHII OCHOBHBIE TIPOOJIEMBI U JIOCTHIKEHUS
rOCYJapCTBEHHOW IyOJIMKAIMOHHOW TOMUTHKH WM Pa3BUTHA HAY4YHBIX JKYpPHAJIOB
B nnun.

Bure-tipe3unent Poccuiickoit akanemun Hayk, akagemMuk PAH, mpodeccop,
n.¢.-M.H. Anekceir PemoBuu Xo0xJ10B mpeacraBui Jokiaz «Bormpockl pa3Butus poc-
CUICKUX HAay4YHBIX KypHAJIOB U MOJU(UKALMHU MIOKa3aTeNnel myOInKalnOHHON aKTHB-
HOCTU B TEKYIIHUX YCIOBUSAX». AJekcell PeMoBHY aklleHTUpOBal BHUMaHUE Ha MpeJl-
noxenusax PAH no noxnep:xke gydmmx pocCUHCKUX HAy4HBIX JKypHAJIOB, 0003HAYMII
omwxkaiimue nepcnexTusbl pasButua RSCI u «Sapa PUHII, a Taxke moaenuics npen-
noxxenusimu PAH mo momudukanum mokaszareneil myOIMKaMOHHOW aKTHBHOCTH, B
YaCTHOCTH:

e «BpemenHo 3aMeHUTH MyOIMKaLMOHHBIE MOKa3aTenu no Web of Science +
Scopus Ha nokazarenu 1o «sapy PUHI»;

e Paccuntats kBapTim no «siaapy PUHI» ¢ ydeTom npeaMeTHOTO peHTHHra
xypaaioB RSCI, pa3paborannoro B Poccuiickoii akaieMun HayK»;

e VYuputhiBaTh cnenuduky obimactu Hayku. s COMOTyMaHUTApHBIX HayK
YYUTHIBATh B IMyOJUKAIIMOHHON aKTMBHOCTH MOHOTpaduu M IpyTrue H3AaHUS KHIK-
HOTO (popmara;

e Jlns Bcex oOyiacTel HayKW IpU OLIEHKE HAyYHOW Pe3yJbTaTUBHOCTU IOBBI-
CHUTb POJIb 3KCIIEPTHOM OIIEHKH, OCOOEHHO 110 OTHOLIEHHUIO K HAyYHBIM UCCIIEI0BAaHUAM
NPUKIATHOTO XapakTepa»' ',

3aBeplIWIOCh TUIEHApHOE 3ace/laHie KOH(PEPEHIINN BBICTYIUIEHHEM COBETHHKA
renepanbHoro aupektopa HUUW PUHKID MunucrtepctBa HayKd | BBICIIETO

19 Kupunnosa O.B. O pesynbrarax JECATUIETHA: Y4ECTh JOCTUTHYTOE U MPOJOIKUTE PA3BUTUE POCCUMCKUX
Hay4HBIX XypHanoB // 10-1 MexayHapoHas Hay4HO-TIpaKTHUecKas: KoH(pepeHuus «Hay4yHoe n3naHue Mex-
IyHapoaHoro ypoBHs — 2022: oT HacTosiero k Oymymemy», 26—29 ampens 2022 r., r. MockBa. Pexum
nocrtyna: https:/rassep.ru/upload/iblock/a9b/Kirillova-OV-O-rezultatakh-desyatiletiya.pdf.

1 Xoxnoe A.P. Bonpocsl pa3BUTHs POCCHICKUX HAy4HBIX JKyPHAIOB M MOAM(UKALIMY TIOKa3aTeNei my6mKa-
[MOHHON aKTHBHOCTH B TeKyMHUX ycioBusax // 10-1 MexayHapoaHash HayqHO-IpAaKTHUeCKas KOH(PEpEHIIU
«HayduHoe m3maHme MeXIyHapogHOTOo ypoBHsA — 2022: oT Hacrosmero k Oymymemy», 26—29 ampens
2022 r., 1. MockBa. Pexum poctyma: https:/rassep.ru/upload/iblock/c30/KHokhlov-A.R.-ZHurnaly-i-
pokazateli-publikatsionnoy-aktivnosti.pdf
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obpazoBanus Poccuiickoit @eneparun ['ennaaus BacunbeBuua IllemeneBa, koto-
pBIii IpecTaBml JOKJIa] Ha TeMy «TpeOoBaHHA K CHUCTEME HAYYHO-TEXHHUYECKHUX
myOJMKaIil B YCIOBUAX CAaHKIIMOHHOTO MPOTHUBOCTOSHU». | eHHammii BacuibeBny
OTMETHJI, YTO AHAIUTHYECKUI aHAJIN3 — PEIKOE SIBIICHHE B HAYYHOM COOOIIECTBE,
M03TOMY B CBOEM BBICTYIUIEHUH O00O3HAYMII BO3MOKHBIE MTPOOJIEMBI ITOMCKA HYKHON
MH(POPMALIUU B POCCHHCKOM CETMEHTE CHCTEMBI ITyOJIMKAINUi KaK cO CTOPOHBI aBTO-
pPOB, TaKk U CO CTOPOHBI YUTaTele. ABTOPOM MpPEIIOKEHbBl BapUAHThl peaTnu3alun
POCCHUHCKON CHCTEMbI MyOJNMKALUNA: — «pa3BUTHE TPATUIMOHHON CHUCTEMBI;
MOCTPOCHHE HOBOM LU(POBON CHCTEMBI, — aJanTalysl CYIIECTBYIOIIEH CHUCTEMBbI
K HOBBIM TpeGoBaHMIM» 2, a Takoke c)OPMyIUPOBAHA €€ OU3HEC-MOJIEIb.

OcoOblif HHTEpEC AJIs HAILIErO IOPUINYECKOT0 HAyYHOT0 KypHala MpeICTaBuIn
HECKOJIBKO MPOGWIBHBIX ceKuui KoH¢pepeHuu, B yactHocTH: Cekuus 5 «Hopma-
THUBHO-TIPAaBOBOE U METOINYECKOE 00eCIIeUeHNE PEeAAKIINOHHO-U3/IaTeIbCKOMN e Teb-
HOCTH B COBPEMEHHBIX YCIOBHIX», Mojeparop Hatanes KoncranTuHOBHAa AnMMOBa,
npencenarens CoBera AHPU; Cexiust 6 « 9THdeckue U mpaBoBbIe BOPOCHI aBTOPCKUX
U PENaKkIMOHHBIX HapymeHui», moxeparop Oiecsi AnaronbeBHa [lapmapa, unen
Otuueckoro komurera AHPU; Cekmust 12 «IlepciekTUBBI pa3BUTHSI HAYYHBIX FOPHIN-
YEeCKHX JKypHaJoB, Moaeparop Bmagumup Uropesuu [Ipxxunenckuii, nokrop ¢uioc.
Hayk, npodeccop, npodeccop kadenpsl dunocobpun U counonorud MOCKOBCKOTO
rocynapcTBeHHOro ropunudeckoro yausepcutera umenu O.E. Kyradpuna (MT'HOA).

[MonpoGuee o kaxkmon. B Cekmuu 5 ObUIM TOTHSATHI aKTyajdbHBIC BOIPOCHI,
CBSI3aHHBIE C HOPMATHUBHO-IIPABOBBIM M METOAMYECKHM 00ECTIeYeHHEM PeAaKIIMOHHO-
M3JIaTENIbCKON JESTebHOCTU. PYyKOBOAMTENh MPOEKTAa O MPABOBOM PETYJIUPOBAHUU
WNurepuera u meaua «IIpaso B cetn» Maprapura AnexcanaposHa Jlenosckux Kommna-
HUS IOJPOOHO OmKcaia ¢ TOYKH 3pEeHHs paBa B3aMMOOTHOILICHHS PEAAKTOPOB U yUpe-
JUTeNel KypHaJloB, MOJENUIAcCh NPAKTHUYECKUM ONBITOM PpELIEHHsS BOIPOCOB
B KOH(QJIMKTHBIX CUTYalIHsX.

Haranes KoncranTtuHoBHa AnuMoBa, K.3.H., npencenatens Cosera AHPU,
TJIaBHBIN penakTop )kypHana «Hay4ynas nepuoanka: mpoGiieMsl U pelieHus», IpeacTa-
BUJa noknan Ha temy «llepexon ot medatHoro hopmara sxypHaja K 3JIEKTPOHHOMY:
HOPMaTUBHO-IIPABOBbIE aCMIEKThI». JlOKIaauuK 0003HaYnIIa psifi BAPHAHTOB COUETAHUS
pa3nu4HbIX (OPMATOB U3IAHHSL, IPOLIETYPHO OIUCAB MOPSI0K MEPexo/ia ¢ NeYaTHOTO
Ha CETEBOE U3AHUE,

lNanuna [lerpoBHa KanuHnHa, pyKOBOAMTENh HAyUYHO-UCCIEI0BATENBLCKOIO OT-
JieNia rocyAapcTBeHHOW Ombimorpaduu U KHUroseneHus: Poccuiickoil KHMKHOM ma-
natel / UTAP-TACC noaroroBuia npe3eHTanuo Ha Temy «CTaHmapTu3aius B u3ia-
TEJBCKOM JIeJie: MPOOIeMbl U MEePCIEeKTUBB). J[eTambHO OBLIN U310KEHBI TIOPSI0K U
npoueaypa npuMmeneHust ocHoBHbIX 'OCToB cucteMbl cTaHIapTOB 1O MH(OpMaLuy,
6ubnunoreunomy u usnarensckomy aeny (CUBU/), ¢ mpakTrueckoil TOUKU 3peHHs

12 [llenenes I'.B. TpeGoBaHus K CHCTEME HAYYHO-TEXHMYECKUX MyOIMKALMIA B YCIOBHMAX CAHKIIMOHHOIO MpPO-
tuBocTosHuA // 10-1 MexIyHapoaHas HayqIHO-TIpaKTHIecKast KoHpepenims «HaydHoe m3anne MexxayHapo-
HOTO ypoBHS — 2022: 0T HacTOsMIIETo K Oy xymemy», 26—29 anpens 2022 r., r. Mocksa.
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OIUCAaHbl OCHOBHBIE 3JIEMEHTHI U JIONOJHUTENIbHBIE CBEIECHHS U3/1aTeIICKOT0 0(OpM-
NeHus crateit'.

He menee nnTepecHble U 00CyxaaeMble BOMPOCH ObuM MOAHATHL B Cekuuu 6
«OTHYECKHE M TPAaBOBbIE BOMPOCHl ABTOPCKUX M PENAKIMOHHBIX HapyIICHUN.
Annpeii AnexceeBnd borycros, K.10.H., JOIEHT, JHOIEHT Kadeapbl MEXTyHApOIHOTO
npasa ropuguueckoro ¢axkynsrera I'pl'Y nmenn Suku Kymanst I'pI'Y, r. I'poano,
benapycp, U3J10)KMII OCHOBHBIE aCIEKThI IIPABOBBIX PHCKOB MPOLEAYPbl PETPAKLUU
HayyHBIX cTaTre. JloKina uuK oTCTauBa MO3ULUIO O TOM, YTO IPOLEAYypa PETPAKLIUH,
3aTparuBasl IPaBOBblE U ATUYECKHE HOPMBI, HE BCErJa COOTBETCTBYET TPEOOBAHUAM
aBTOPCKOT'O IIpaBa, a MOCIEACTBHSA JAHHOW MPOLEAYPBI HOCAT NPaBOBON XapakTep
MOCKOJIBKY «IIPH PETParupOBaHUN HAYYHBIX CTATEH MOTYT OBITh HApyIIECHBI HE TOJIBKO
aBTOPCKHE, HO M MHbIE JINYHbIE HEUMYLIECTBEHHbIE TpaBay .

CrnenyroumM y4acTHUKOM akKTyalbHOW mosieMuku Beictynwia HOmus Jleonu-
noBHa AdaHackeBa, KaHUJIAT. COLl. H., PyKOBOJHUTENb PeIaKIMi HAyUHBIX JKypHAJIOB
[Men3l'Y, npencraBuB noxiaa Ha Temy «OpraHuzanusi Mpoilecca MPOBEPKH Ha
HEKOPPEKTHBIE 3aMMCTBOBAHMS U PETPAKLMsS CTAaTel B KypHajlaX yHHBEPCUTETA».
ABTOp J€TajgbHO OIHWCaNa MPOLEIypbl BBIIBICHHS HEKOPPEKTHBIX 3aMMCTBOBAaHUI
U AyONMpOBaHMS TEKCTa, NMOWUCKA M IPOBEPKM BHEIIHeW uH(popmanuu o (axrax
HEKOPPEKTHBIX 3aUMCTBOBAHMN B MW3/IaHUAX, NpPHUBEJA HAIVIHBIA IpUMEp
aHaJl3a PYKONHCH HA HAJIWYUE 3aMMCTBOBAHMM, a TaKK€ CXEMaTH4YHO MoKa3aia
IIPOLECC PETPAKLMY HAYYHBIX CTATECH, COAEPKALIMX HEKOPPEKTHBIC 3aMMCTBOBAHUS U
TyOIupOBaHMUS.

3apepmarorniee BoICTyIUIeHHEe CEeKIMM 6 ObLTIO MOCBSAMICHO aHAIHU3Y TAaHHBIX O
pabote ¢ nyOnupyromumMu nyOnukanusMu B skypHanax wienoB AHPU. Jloknamgumnk
Onecsa AnaronbeBHa [lapmapa, OTBETCTBEHHBINH peIaKTOp KypHajia «AJlbMaHaxX KIu-
Hu4Yeckor MenuiuHbey, [BY3 MO MockoBckuii 00J1aCTHON HAay4YHO-HCCIIEI0BATEINb-
CKMH KJIWHAYECKWHA WHCTUTYT UM. M.D. BraguMupcKoro mpeacTaBUiia pe3yiabTaThbl
MIPOBEJICHHOI'0 aHAJIM3a B BUJIE MPEJIOKEHUHN U MOKETaHU:

«pazpaboTurkam 6a3bl 1yOIMPOBAHHBIX ITyOIMKAIUIL:

e u3MeHHTH (HOpPMAT MPEACTABICHUS TAaHHBIX;

® YCTPAaHUTh TEXHUYECKHE OUIMOKH (B OJTHOM KJIacTepe — pa3Hble CTaThbU);

® HCKJIIOYUTH CIyyau MOBTOPHOM IMyOIMKaIUK;

® TIEPEUMEHOBAThH B 0a3y MOTCHIUAIBHBIX JYOIMPOBAHHBIX ITyOIHUKAIHHA.

Hns AHPU:

® AaKTHBHO CHOCOOCTBOBAaTh PETPAKIMU AyOIMKATOB U3 )KYPHAJIOB;

B Kanununa I'.I1. CTanaapTu3anus B M31aTeILCKOM J€NIe: MPobieMbl M nepcnekTussl // 10-1 MexaynapoaHas
Hay4HO-TIpaKTHYecKas KoHpepenius «HayuHoe nznanue MexayHapogHoro ypoBHas — 2022: 0T HACTOSIIETO
K Oymyumiemy», 26—29 ampens 2022 r., 1. MockBa. Pexum moctyma: https://rassep.ru/upload/
iblock/ed1/Kalinina.-Prezentatsiya-NIMU_2022-.pdf

14 Bozycmos A.A. TIpaBoBble pucku perpakuuu // 10-s1 MexayHapoaHas Hay4HO-IpaKTHYecKas KOH(EpEeHIHs
«Hayunoe m3manme MexxmyHapopHoro ypoBHsS — 2022: oT HacTosmiero k Oymymemy», 26—29 ampens
2022 r., r. Mockaa.
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® peanu30BaTh BOBMOXHOCTH 3anmpocuTh uepe3 AHPU Tekcrt cTathu B KypHaie
3aKPBITOTO JAOCTYTan™.

Cekiust 12 «llepcieKTUBBI Pa3BUTHS HAYYHBIX IOPUIAUYECKUX KYPHAIOB)
Havajia CBOIO paboTy ¢ BeIcTyruieHus Mrops Muxaitnosnua MaikeBuya, J1.10.H., TIPO-
(dheccopa kadeapsl KPUMUHOJIOTHH U YTOJOBHO-UCIIOJHUTEILHOTO MpaBa MOCKOB-
CKOTO TOCYJapCTBEHHOro ropuandeckoro ynusepcurera umenun O.E. Kyraduna.
Jloknaguuk 0003HAYMIT OCHOBHBIE BOMPOCHI M MPOOJIEMBbI COOTHOIICHHUS] HOMEHKIIA-
Typbl HAYYHBIX CHEIHATFHOCTEH W HAyYHBIX KYPHAJIOB, IpaBuiia (GOPMUPOBAHUS TIe-
pEeYHS PElEeH3UPYEMbIX HAYYHBIX M3JaHUH, a TAaKKe MOKa3all COOTHONIICHHUE WU3JIaHHM
RSCI, u3nannii, Bxoasmux B [lepedenp perieH3UpyeMbIX HAYYHBIX W3JIaHUM, U U3/1a-
HUH, BXOJAIINX B MEXITyHApOIHbIC 0a3bl JAHHBIX M CUCTEMbI IUTUPOBaHUs. cxosa
13 MPOBEACHHOTO aHanu3a Mropsr MuxaitnoBud cienan HeCKOJIbKO MPEJJIOKEHUH 10
3asBJICHHON TeMaTUKe, B YaCTHOCTH:

1. «Co3nath «EnuHbIN MepedeHsb BceX HAYyYHBIX m3aaHuil (EAuHbIN pacdeTHBIN
HAayKOMETPHUYECKU NepeyeHb HayuHbIX uzganuii — EHIIN).

2. Hukakux GebIX U YepHBIX CIIHCKOB.

3. Onpenensts AOMYCTUMBIE U3JaHUs, UCXOMs U3 MOCTOSHHO IlepecMaTpuBae-
moro EHIIU: a) nuznanus kareropun A u B — g nybnukanuu couckateneil, BbIXO-
JIIAX Ha 3allUTy JOKTOPCKOW IO JIOKJIAaay W I WICHOB JMCCOBETOB; 0) M3MaHUS
kareropun C u D — 1 myOmuKkanuy couckaresei, BRIXOMIINX Ha 3aIUTy JOKTOP-
CKOM M KaHJAUAATCKOU JUCCEPTAIMH U JIJISI WICHOB IMCCOBETOB; B) U3JJaHUS KATETOPUHU
E u F qnia myOnmukaruii conckaresei, BRIXOASIINX Ha 3aIIUTy KaHIUIATCKOW TUCCep-
tamw; ) G,H,LK,L,M u nip. s mpouux myOiuKaiuu.

4. 3nanus, HaxoAsImuecs B CaMOi HIDKHEW KaTeropyuy He MeHee 2-JIeT TMOops,
uckmovarh u3 EHIIN ¢ mpaBoM mopauu xojaraiicTBa O BKJIIOYEHUH OOpaTHO uepes
1 Tox mocne UCKIIOYCHHUS.

5. Bxmouuts pazpaborku BUHUTU, UHWUOH, UI'TIAH, bubmuoreka PAH
(PAH), bubmmoteka no ecrectBeHHbpiM Haykam (BEH PAH) u np. uncturyroB PAH,
MMEIONINX COOTBETCTBYIONIMA OIBIT, B CHCTEMY OIEHKH ITyOJUKAIMOHHON
aKTUBHOCTH.

6. PI'b nipencTaBuTh NMpeaiokeHUs O pa3padOTKe OTCUSCTBEHHBIX pedepaTuB-
HBIX 0a3» .

B pamkax Ceknuu 12 ObIJIO TPEICTaBICHO MHOXKECTBO HHTEPECHBIX U aKTyallhb-
HBIX TeM, B TOM uucie EnuzaBeta Anekcanaposna ['pomosa, OVpI'Y, r. UensOunck,
BBICTYTHJIA C JOKJIaIoM «MeXTyHapoIHOE HayYHOE COTPYIHUYECTBO B cdhepe mpaBa
Ha COBpeMeHHOM »JTare (Ha mpumepe kypHana International Journal of Law in
Changing World)»; Anekceit Uropesnd OBununuKoB, KODVY, r. PoctoB-Ha-/[ony, BbI-
ctynui ¢ Temoi «lOpunnueckast JOKTpUHA U €€ OTPaKEHUE B HAYUHBIX JKypHaJlax:

15 apnapa O.A. Ananus nansbIX 0 paboTe ¢ MyOIUPYOMMMHU MyOIMKAUAMY B XKypHatax wienos AHPU //
10-1 MexxnyHnapoaHas HayqHO-TIpakTHUecKasi KoHpepeHius «HaydHoe n3nanue MexayHapOIHOTO yPOBHI —
2022: ot Hacrosmiero K Oynymemy», 26—29 ampens 2022 1., r. MockBa. Pexum nocryma:
https://rassep.ru/upload/iblock/ebl/Parpara NIMU 2022.pdf

16 Mayxesuu M.M. HoMeHKNIaTypa Hay49HBIX CIENHATLHOCTEH W HAYYHBIE KYPHAIBL BOMPOCH W MPOBIEMBI
cootHomenus // 10-1 MexayHapoaHas HaydHO-TIpakTH4eckas KoHpepeHuus «HaydHoe u3maHne MexayHa-
poxHoro ypoBHS — 2022: 0T HacTOsIIETo K OyaymeMy», 26—29 anpens 2022 r., . MockBa. Pexxum goctyna:
https://rassep.ru/upload/iblock/afa/Matskevich-ZHurnaly-dlya-MGYUA-28-aprelya-2022.pdf.
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poccuiickuii M 3apyOexHbIi omblT»; Huxonmait BuxrtopoBuu PasysaeB, C3UY
PAHXwuI'C, r. Canxt-IlerepOypr mpe3eHToBan Te3uchl K Joknany «tOpumamueckuii
KypHaJI KaK OPraHU3alMOHHBIA (HaKTOp MEKIUCUUIUIMHAPHBIX HAYYHBIX HCCIIEI0BA-
HHUI U JIp.

29 anpens B aeHb 3akpbiTus 10-if MexxayHapoIHOM HayYHO-TTPAKTUYECKON KOH-
(depeHIK ObUTH MMOIBEIACHBI HTOTH KOH()EPEHIIMHU ¥ MPUHSTA PE30IONHS. YUJacTue B
JAHHOM MEPOIPHUATHH SIBUWIOCH MOJIE3HBIM U MPOAYKTUBHBIM NPUMEPOM OOMEHa
uH(popaMaueil, Ciymaread NOJYyYUIH TOJOKUTEIbHBIM OMBIT U 00OraTUIU CBOU
3HaHUA B TPOQUIBHBIX U CMEKHBIX 001aCTAX.

Caenenus 06 aBTope:

TI'ponux Hpuna Anexcanopoéna — XKaHAUIAT IOPUINYECKUX HAyK, CTApILIMH IIpernojaBa-
Tesb, Kadenpa rpakJaHCKOro MMpaBa U MPOoIecca U MEXIyHapOJHOTO YacTHOTO IpaBa, opuanye-
ckuit mHCTUTYT, Poccuiicknii ynusepcuter apyxOsl HaponoB (PYIH); Poccuiickas ®enepanus,
117198, r. Mocksa, yin. Mukiyxo-Makias, . 6
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