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Peanusaumsa KOHCTUTYLMOHHbIX NONOXEeHUN
0 eguHon ny6nuyHon Bnactn B Poccumckon ®eagepauum

JI.T. Yuxaanze! ™, O.A. ®puzen’ <
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AHHoTanus. PaccMaTpuBaloTCsl U3MEHEHUs, BHECEHHbIE B JEHCTBYIOIEE 3aKOHOAATENbCTBO
Poccuiickoit denepauun mnocie BHeCEHMs MU3MEHEHMH B TekcT poccuiickoit Koncrutynum B 2020 r.
Hx aHanu3 mpou3BOIUTCS € y4€TOM paHee BbickazaHHbIX KoHcTuTynuonssiM Cynom PO nosunmil no
OTAENBHBIM BOIPOCAM OPraHU3alluy U OCYILIECTBICHUS MyOan4yHoi Biact B Poccuiickoit denepanum.
ABTOpamMH 0003HAUCHB! BO3HHKAIOMNE B 3TOH cepe BOMPOCH], M 0COOEHHO MOAPOOHO PACCMOTPEHBI
BO3MOJKHbIE IIPOOJIEMBI OpPraHU3aLUH U PeaTn3alui My OINYHO-BIACTHBIX OJTHOMOYHH B (heiepalbHBIX
TepPUTOPHUIX Ha OocHOBe aHanm3a PenepansHoro 3akoHa «O (enepanbHOil TeppuTopun «CHPHYCY» OT
22.12.2020 Ne 437-@3, a Taxke 3akOHONPOEKT «O0 00IIMX MPUHIIMNIAX OPTaHU3AIMHY Ty OJINYHOM BIACTH
B cyOBekTax Poccuiickoit Denepanum.

KnioueBble ciioBa: Koncturyiys, myGiudHas BIacTh, KOHCTUTYLIMOHHBIE U3MEHEHUS, PEILICHUS
Koncturynuonnoro Cyna, delnepaibHble TEPPUTOPUU, OpraHsl (eiepalbHOi BIACTH, OPraHbl Peruo-
HaJIbHOM BJIACTH, MECTHOE CaMOYIIpaBJIE€HHE, OPTaHbl MyOINYHON BIACTH

KonukT nuTepecoB. ABTOPHI 3asBJIAIOT 00 OTCYTCTBUU KOH(DIUKTA HHTEPECOB.
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HOJIyYEHHBIX JAHHBIX, HallMcaHue TekcTa; @pusen O.A. — KOHUENM UCCIeJ0BaHUs, cOOp 1 00paboTKa
MaTepuasoB, HAMCAHHE TEKCTA.
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Introduction
Constitution, being the fundamental state law, defines the basic principles and

remains permanently the focus of attention: federal legislature is carried out in
accordance with the Constitution; law makers initiating legislation are bound by the

8 I'oCYIAAPCTBO U ITPABO B COBPEMEHHOM MHUPE


https://orcid.org/0000-0002-8807-2572
https://orcid.org/0000-0003-2528-5690

Chikhladze L.T., Friesen O.A. RUDN Journal of Law. 2022. 26 (1), 7—24

Constitution when drafting Federal Law; the Constitutional Court of the Russian
Federation verifies laws and other acts for compliance with the Constitution. A lot of
research is devoted to Article 80 on the President of the Russian Federation as a
guarantor of the Constitution of the Russian Federation (Krasnov, 2021; Konjakulyan
& Velichkina, 2019; Liverovsky, Ovchinnikov & Avakian, 2021).

In this respect the approval of substantial amendments to the Constitution of
Russia in 2020 drew immediate attention of scholars and researchers in Russia
(Gritsenko, 2020; Medushevsky, 2020; Alabastrova, 2021; Troitskaya, 2021;
Soboleva, 2020) and abroad (Germany, Latvia, Hungary). Certain Articles
of the new Constitution form the basis for revising a great number of Federal Laws
and adopting new legislation, such as Federal Laws and new Federal Constitutional
Laws® and new Federal Constitutional Laws®. Meanwhile, it is of the paramount
importance that the definitions of the new constitutional phenomena be embodied in
the law.

Despite the fact that there have been many papers on the problems of
organization of the uniformed public authority in the Russian Federation published
by different scholars recently, and although the Constitutional Court of the Russian
Federation has long stated and now has given legislative confirmation to the idea of
unity of the state and municipal powers, there is still no clear understanding
of how and in what from — given the amendments to the Constitution — this
uniformity will manifest itself. Some authors are of the opinion that the local self-
government currently finds itself at a crossroads (Larichev & Chikhladze, 2021);
others warn that becoming a part of the uniform system of public administration
self-government will turn into a mere formality (Larichev & Marquart, 2020;
Molyarenko, 2021).

All problems could be resolved by a special federal act, regulating this sphere
explicitly and unambiguously, but none has been passed yet.

State and municipal elements of public authority

The current legislation* has defined the notion of the uniform system of public
authority as a set of bodies of state authority of the Russian Federation, bodies of state
authority of the constituent entities of the Federation, other government bodies, and
bodies of local self-government, and stated that “the coordination of the work of these
authorities shall be a system of decisions and measures ... made and undertaken by the

! For example, the Federal Law No. 367-FZ of November 9, 2020 On introducing changes to the Federal Law
On the Prosecutor’s Office, the Federal Law No. 89-FZ of April 5, 2021 On introducing changes to certain
legislative acts in the Russian Federation, the Federal Law No. 440-FZ of December 22, 2020 On introducing
changes to the Federal Law On the status of the Member of the Federation Council and the status of the Member
of the State Duma of the Federal Assembly of the Russian Federation etc.

2 Federal Law No. 394-FZ of December 8, 2020 On the State Council of the Russian Federation.

3 Federal Constitutional Law No. 4-FKZ of November 6, 2020 On the Government of the Russian Federation.
4 Part 1 of Article 2 of The Federal Law No. 394-FZ of December 8, 2020 On the State Council of the Russian
Federation.
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President of the Russian Federation, as well as by the Government of the Russian
Federation, the State Council of the Russian Federation, and by other public authority
bodies within the area of their competence”.

After this law was adopted there arose the question of how exactly the
“coordinated functioning and cooperation of the bodies of the uniform system of public
authority” will be reached®, Questions concerning the constitutional status of the State
Council of the Russian Federation, and what authorities are meant by “other public
authority bodies” mentioned in the act are also not clear enough.

At the same time, it is obvious that the bodies of local self-government are
given voice in addressing issues of state importance by the Russian President
decision. Along with the members of political parties represented in the State Duma
of the Federal Assembly of the Russian Federation, representatives of local self-
government bodies, and other persons may be secured seats in the State Council®.
However, who “other persons” are and how their composition might vary is not
specified and remains vague. This matter, together with many others, is for the time
being left to the discretion of the President of the Russian Federation (Chairman of
the State Council).

Part 4 of Article 11 of the above-mentioned Federal Law shows how broad
presidential powers are as far as formation of the State Council is concerned: its
Commissions may be made up of representatives of bodies of state authority of the
Russian Federation, representatives of bodies of state authority of the constituent
entities of the Russian Federation, of other government bodies, of bodies of local self-
government, and of other organizations, including those not members of the State
Council.

Among the main functions of this body is data collection to support (including
through grants) the constituent entities of the Russian Federation and municipalities.
Such support can come as award for achieving the planned levels of the
socioeconomic development, as well as encouragement of such achievements for
regions struggling to overcome obvious constraints. Thus, according to the national
rating of socioeconomic conditions of regions, published by RIA Rating on 31 May
2021, at the end of 2020 Moscow was at the top (as expected), Saint Petersburg and
Khanty-Mansi Autonomous Okrug — Yugra followed, and Moscow Region was
rated fourth).

The Article envisages the probability of complex support of a constituent entity
of the Russian Federation or its separate municipalities on its territory. The complex
approach is provided for by Clause 3 of Article 6 of the Federal Law on the State
Council, which states that the State Council, along with its other functions, analyses
practices of federal government bodies and municipalities and puts forward suggestions

3> Quotation from Part 1 of Article 1 of the Federal Law No. 394-FZ of December 8, 2020 On the State Council
of the Russian Federation.

¢ Part 2 of Article 9 of the Federal Law No. 394-FZ of December 8, 2020 On the State Council of the Russian
Federation.
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on their improvement’. In unison with it, Clause 3 of Part 2 of Article 15 of the Law
sets forth the procedure of scientific research on issues related to cooperation between
the bodies of public authorities.

Part 4 of Article 17 of the Law on the State Council stipulates various forms of
participation of municipalities in resolving current federal issues: for example, bodies
of local self-government take part in exercising public functions of national importance
(of course, exclusively on territories coming under their jurisdiction)®. Such
participation may occur not only by endowing local self-government bodies with
certain state powers but also in any other manner prescribed by the federal law”’.

Thus, given that this normative act was nevertheless devoted to consolidating the
new — constitutional — status of the previously created State Council and defining the
range of tasks to be solved by it, the ambiguous and overly general formulations did
not and could not add clarity to the issue of changing (redistributing) the volume of
powers exercised by public authorities at different levels. The reference to the
alternative ways of powers redistribution suggests that changes will be introduced to
not a single but several laws securing the powers of the bodies of public authority of
different levels.

In this respect it should be noted that the question of whether the transfer of
powers from the bodies of state authority of the constituent entities of the Federation
to the municipal level or vice versa and implementation of such authority contradicts
the Constitution has already attracted attention of the Constitutional Court Judges. In
their opinions some of them asserted that people often do not distinguish between the
state authority powers and municipal bodies powers'°.

The Constitutional Court of the Russian Federation considered constitutionality
of some provisions of the Kursk Oblast Charter back in 2000'".

The applicant in this case was the State Duma. The members of the Duma
claimed that provisions of certain articles of the Kursk Oblast Charter contradicted the
provisions of the Constitution on local self-government, delimitation of powers
between the Russian Federation and its constituents along with a number of other
constitutional provisions.

7 Clause 3 of Part 2 of Article 15 of the Law envisages the right of the State Council to conduct research on
coordination and cooperation of bodies of public authority.

8 Part 4 of Article 17 of the Federal Law of 8 December 2020 Ne 394-FZ “On the State Council of the Russian
Federation”.

9 Part 4 of Article 17 of the Federal Law of 8 December 2020 Ne 394-FZ “On the State Council of the Russian
Federation”.

10 Opinion of the Constitutional Court Judge Bondar N.S. in the case of constitutionality of Parts 4, 5, and 5.1
of Article 35, and Parts 2 and 3.1 of Article 36 of the Federal Law “On general principles of organization of
self-government in the Russian Federation”, as well as constitutionality of Part 1.1 of Article 3 of the Law of
Irkutsk Oblast “On certain questions of formation of self-government bodies in Irkutsk Oblast” with respect to
the request of a group of members of the State Duma, with reference to the Ruling of the Constitutional Court
of the Russian Federation No. 50-P of January 1, 2015).

! Ruling of the Constitutional Court of the Russian Federation No. 15-P of November 30, 2000 On the case of
constitutionality of some provisions of the Charter of Kursk Oblast as amended by the Act of 22 March 1999
On amendments and additions to the Charter of Kursk Oblast.
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The Constitutional Court of the Russian Federation established inconsistency of
Clause 2 of Article 21 of the above-mentioned Charter with the Constitution, as the
clause provided for the possibility of transfer of certain powers to local governments
not by law but by the decision of the state authorities of the district — the district
Council of People's Deputies. This body by its virtue and place in the system of public
authority cannot act as a legislative body. Earlier in the “Udmurt case”'? the
Constitutional Court rejected possibility of transferring local matters for resolution at
the level of state authority of the constituent entities of the Federation. The
Constitutional Court emphasized the necessity to resolve issues of local importance
only and solely by bodies of local self-government or directly by citizens, noting that
federal legislation does not specify the possibility of transferring powers on issues of
local importance to state authorities' .

Having concluded that a number of provisions of the Kursk Oblast Charter are
not in line with the Constitution of the Russian Federation, the Constitutional Court
nevertheless noted the possibility of interaction between local municipal bodies of self-
government and state authorities of Kursk Oblast in solving local issues'.

Considering the opportunity provided to the population by the Charter of Kursk
Oblast (as basic law) to voluntarily reject the right of forming local self-government
(and thus refusing to exercise the state power of the Kursk Oblast in this territory), the
Constitutional Court of the Russian Federation noted that “any change in the territorial
foundations of local self-government cannot lead to its rejection”!?.

We should also highlight the Judgement of the Constitutional Court of the
Russian Federation No. 30-P of December 1, 2015'° in the Irkutsk case, and more
specifically in relation to the Opinion of the Constitutional Court Judge Nikolay
Semyonovich Bondar, who asserted that the municipalities may vary in the degree of
freedom and self-sufficiency and that people tend to confuse the municipal authority
with state authority'’.

12 Judgement of 24 January 1997 in the case of constitutionality of the Law of the Udmurt Republic On the
system of government authorities in the Udmurt Republic.

13 Judgement of the Constitutional Court of the Russian Federation No. 15-P of November 30, 2000 On
constitutionality of certain provisions of the Charter of Kursk Oblast as amended by the Act of Kursk Oblast
of 22 March 1999 On amendments and additions to the Charter of Kursk Oblast.

14 Judgement of the Constitutional Court of the Russian Federation No. 15-P of November 30, 2000 On
constitutionality of certain provisions of the Charter of Kursk Oblast as amended by the Act of Kursk Oblast
of 22 March 1999 On amendments and additions to the Charter of Kursk Oblast.

15 Judgement of the Constitutional Court of the Russian Federation No. 15-P of November 30, 2000 On
constitutionality of certain provisions of the Charter of Kursk Oblast as amended by the Act of Kursk Oblast
of 22 March 1999 On amendments and additions to the Charter of Kursk Oblast.

16 Judgement of the Constitutional Court of the Russian Federation No. 30-P of December 1, 2015 On
constitutionality of Parts 4, 5, and 5.1 of Article 35, Parts 2 and 3.1 of Article 36 of the Federal Law On general
principles of organization of self-government in the Russian Federation, as well as constitutionality of Part 1.1
of Article 3 of the Law of Irkutsk Oblast On certain questions of formation of self-government bodies in Irkutsk
Oblast with respect to the request of a group of members of the State Duma. Available at:
http://www.consultant.ru/document/cons_doc LAW 189899/ [Accessed 15th November 2021].

17 Opinion of the Constitutional Court Judge Bondar N.S. Available at: http://www.consultant.ru/document/
cons_doc LAW 189899/8b6d4af337c6cbl8bdel8f3b5da62e376a331fee/ [Accessed 14th November 2021].
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These conclusions have been made upon thorough examination of extensive data,
not limited to documents submitted to the Constitutional Court. And given that
governing is the main characteristic of state authority, citizens equate bodies of state
authority of the constituent entities of the Federation with bodies of local self-
government as they cannot always form self-governing and rely on local self-
government for resolving local problems. Thus, many citizens cannot tell the difference
between the character of authority at the regional level of the Federation and at
municipal level.

However, this problem is not the only one. At present, the number of complex
constituent entities of the Russian Federation has been minimized and, basically, rules
for delineation of public authorities exercised by the state authorities of such entities
have been developed. Earlier (in 1997), the issue of public powers intersection was also
the subject of attention of the Constitutional Court of the Russian Federation'®.

In its reasoning, the Constitutional Court noted that the fact of the autonomous
okrug joining the territory of the region allows for the extension of the powers of the
state authorities of the "parent" constituent entity over it, although these powers are of
a different nature: they differ from those that krai or oblast exercise in relation to their
other parts'.

In the resume part of its decision (Part 4) the Constitutional Court noted the single
territory and population in such complex entities, and extension of government bodies
powers of such complex territories as krai or oblast over the territory of autonomous
districts.

As we see, in this situation the Constitutional Court virtually ruled over the
dispute of two constituent entities of the Russian Federation; it considered how they
should get along, which bodies of state authority should be formed, to which territory
their jurisdiction extends, etc. But it is important to note, that though the constituent
entities were of a special character, they were equal in their rights.

Organization and implementation of public authority in federal territories

Considering the amendments to the Constitution of the Russian Federation of
2020, we may presume that these basic resolutions of the Constitutional Court of the
Russian Federation will soon become history. They will probably be used by
constitutionalists to illustrate how “things used to be” and how “they have
changed”. And it is not about the change of the three-level structure of the system of
public authority, which the Constitutional Court of the Russian Federation has
substantiated in order to understand the general system of power in Russia. Neither

18 Judgement of the Constitutional Court of the Russian Federation No. 12-P of July 14, 1997 On interpretation
of Part 4 of Article 66 of the Constitution of the Russian Federation on including Autonomous Okrug into Krai
or Oblast”. Available at: http://www.constitution.ru/decisions/65786/65786.htm [Accessed 19th November
2021].

19 Judgement of the Constitutional Court of the Russian Federation No. 12-P of July 14, 1997 On interpretation
of Part 4 of Article 66 of the Constitution of the Russian Federation on including Autonomous Okrug into Krai
or Oblast”. Available at: http://www.constitution.ru/decisions/65786/65786.htm [Accessed 19th November
2021].
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do we mean the change of the conceptual approach, but rather the forthcoming
integration of elements falling out of this harmonious system, — the federal
territories:

o the necessity of correlating public authority relationships (in contrast to the
existing layout where the powers are divided between federal state authority, state
authority of the constituent entities of the Federation, and municipal authority),

e various opportunities to be used in federal legislative regulation (federal laws
on these territories can be very different),

e inevitable emergence of new approaches to understanding possible ways of
interaction between different levels of public authority: the relevant (future) decisions
of the Constitutional Court of the Russian Federation will certainly be of prime
importance; it is only a matter of time that they will appear due to overlapping of
powers of public authorities and local self-government bodies, because, after all, until
recently, it was the municipal authority that was considered (and it really is) the closest
to people.

Professor, Doctor of Law Bondar N.S. distinguished between “positive” and
“negative” factors influencing the equality of citizens when describing territorial
organization of the population (Bondar, 2008:2). This issue is even more topical in
relation to the above-mentioned territories.

How will territories be extracted from municipalities and constituent entities of
the Russian Federation to form federal territories? If the territory is municipal
(permanent for the residence of certain citizens), then how will the population
of the federal territory be qualified? The word "guest status" comes to mind since
these citizens will not have much weight in resolving issues of local importance,
especially taking into account, that, most likely, local self-government as such is not
formed.

So, speaking of the territorial principle of organization of local self-government
in the Russian Federation, we cannot ignore the provisions of Article 67 of the
Constitution of the Russian Federation envisaging possibility of formation of the
federal territories in the Russian Federation in compliance with federal law and
specifics of organizing public authority in these territories.

It is quite clear that to become “federal” such territories (being geographically
a part of a certain constituent entity of the Russian Federation) must have significant
features, or, rather, reasons for the federal legislator to decide in favor of withdrawing
such territories from administration of municipalities and constituent entities of the
Russian Federation to the direct administration of federal authority.

This idea is further supported by the characteristic of such territories given by
some members and representatives of federal and regional authorities.

Thus, Speaker of the Tula Oblast Duma, S. Kharitonov, assessing the necessity
of creating such territories, justified the changes by the specifics of the territories
requiring social administering. These features can be of different kind: safety, ecology,
economy, national reserves, and other protected zones. A similar proposal was put
forward by the Chairman of the Federation Council Committee on Constitutional
Legislation and State Construction Andrei Klishas.

14 I'oCYIJAPCTBO U ITPABO B COBPEMEHHOM MUPE



Chikhladze L.T., Friesen O.A. RUDN Journal of Law. 2022. 26 (1), 7—24

Certainly, those voicing this initiative have studied similar federal territories in
other countries, since the notion has long been known in a number of countries (as a
rule, these are special administrative territorial units that are part of the federation
without the legislative function and/or any representation in bodies of federal
government). The issue of federal territories (districts, counties, regions, areas) in
foreign countries is also of certain interest for Russian scholars who investigate
foreign territorial forms of organization of public power (Irkhin, 2017; Praskova,
2013).

As of November 1, 2021, the city district Sirius, created in February 2021 in the
Imereti Valley based on the infrastructure of the 2014 Olympics, received the status of
a federal territory “Siruis”. The corresponding Federal Law No. 437-FZ On the federal
territory “Sirius” was adopted on December 22, 2020.

Although the main topic of this article is the system of public authority bodies in
the federal territory, it is noteworthy that in 2019 an innovative Scientific and
Technological Center, which, among other things, develops fundamentally new forms
of education and conducts scientific research, was built there.

This Federal Law?® establishes the legal framework for the federal territory
“Sirius”; thus, it first and foremost regulates matters arising in the process if its creation
and organizational issues in the sphere of public authority. It also handles economic
and other types of activities within the boundaries of the specified territory.

This specialized normative act contains the definition of this — and this should
be emphasized, this particular — federal territory, which is understood as a public-law
entity that has national strategic importance. Thus, in the Russian Federation, the
federal territory is now one of the public-legal entities.

This Law also defines the competence of the public authorities of such a
territory?!. Let us emphasize again and more specifically — of the bodies of public
authority.

This particular wording comes forth in other Articles of this Law: among the
acts (forming the legal basis of creating and functioning of the federal territory
“Sirius”) the acts of the bodies of state authority of the Russian Federation or
municipal bodies are not mentioned. What the law refers to is exclusively bodies of
public authority, which brings us to the conclusion that in this territory a symbiosis
of state authority, regional authority, and municipal levels of administration is
created. For example, on the official site of the federal territory “Sirius” it is
emphasized that here the bodies of the public authority exercise powers of local self-
government and most of the regional powers, moreover, some federal powers can be
transferred to them as well.

Due attention should be paid to the Constitution of the Russian Federation
legislating on (in a more or less generalized form) the issues of jurisdiction of the bodies
of state federal authority, bodies of state authority of the constituent entities of the

20 Article 1 of the Federal Law “On the federal territory “Sirius”. Available at: http://www.consultant.ru/
document/cons_doc LAW 371784/ [Accessed 19th November 2021].

2lPart 3 of Article 2 of the Federal Law “On the federal territory “Sirius”. Available at:
http://www.consultant.ru/document/cons_doc LAW_ 371784/ [Accessed 17th November 2021].
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Russian Federation, and municipal bodies. There is nothing similar regarding the
competence of the bodies of public authority. No doubt that determining the
competence of public authorities will allow to determine the total scope of powers of
such bodies (both state and municipal). But the same provision allows for the
assumption that over time, a new form of public authorities that will act as a mediator
between state and municipal authorities will be established. This means that certain set
of competences will be formed from the tasks assigned to each level of administration
and enshrined by federal law.

Article 3 of this Law (in addition to federal legal regulators etc.) deals with the
Statute of this federal territory and with regulatory legal acts of its bodies of public
authority. Nothing special but for the novelty — fact that the bodies of public authority
of this federal territory enjoy the right to submit proposals to the President of the
Russian Federation and the Government of the Russian Federation on the development
of draft laws and other regulatory legal acts®.

Thus, the Law virtually envisages the right of the bodies of public authority of
the federal territory “Sirius” to inform the federal authority (federal executive bodies)
about the necessity to regulate certain matters in the federal territory. At the same
time, by analogy with the Constitution (Charter) of a constituent entity of the Russian
Federation and the Charter of a municipality, the Charter of the federal territory
“Sirius” is adopted and approved by the Council of the Federal Territory “Sirius”*.

Some features allow to draw a parallel between this territory and a municipal
entity: the name of this body (the Council), provision in Part 4 of Article 5 that the
Charter of the federal territory “Sirius” establishes other issues (including those taking
into account the provisions of the federal law on local self-government in the Russian
Federation), and mentioning the decisions of the head of administration of this public-
law entity (and the formation of the Administration of the federal territory as an
executive and administrative body).

At the same time on the official site of the federal territory, we find: “other bodies
of public authority may be envisaged by the Charter of the federal territory.” This
formulation facilitates formation of wide scope of bodies called public authorities. The
composition of the Council and bodies involved in its formation are also of certain
interest:

1) In accordance with the Decree of the President of the Russian Federation No.
555 of September 30, 2021 On the members of the Council of the federal territory
“Sirius”, three people have been appointed to it: Deputy Head of the Presidential
Administration for Education and Science Policy, Aide to the Presidential
Administration for Domestic Affairs and Head of the Education Foundation “Talent
and Success” (as agreed).

2Part 3 of Article 2 of the Federal Law “On the federal territory “Sirius”. Available at:
http://www.consultant.ru/document/cons_doc LAW_371784/59420b93ac26fa2328a49b69c671bda238cb82be/
#dst100439 [Accessed 8th November 2021].

BPart 3 of Article 2 of the Federal Law “On the federal territory “Sirius”. Available at:
http://www.consultant.ru/document/cons_doc LAW_371784/59420b93ac261a2328a49b69¢671bda238cb82be/
#dst100439 [Accessed 8th November 2021].
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2) By the Order of the Government of the Russian Federation No. 2745-r of
September 30, 2021 Deputy Minister of Health of the Russian Federation, State
Secretary — Deputy Finance Minister of the Russian Federation, and Deputy Chief of
the Government Staff of the Russian Federation were appointed to be members of the
Council.

3) By the Order of the Head of Administration (Governor) of Krasnodar Krai No.
259-r of September 28, 2021 the Deputy Head of Administration (Governor) of
Krasnodar Krai was appointed a member of the Council of the federal territory “Sirius”.

4) in accordance with the Resolution of the Territorial Electoral Commission of
the federal territory “Sirius” No. 36/238-1 of September 20, 2021 On the establishment
of the general results of elections of members of the Council of the federal territory
“Sirius”, nine members were elected to the Council in three multi-member
constituencies.

Thus, the Council of the federal territory “Sirius” consists of 16 members: seven
are appointed by the President, the Government of the Russian Federation, and the
Head of Administration (Governor) of Krasnodar Krai; nine are elected by universal,
equal, and direct suffrage by secret ballot. And the 17-th member, the Head of the
Administration of the federal territory is member ex officio of the Council. The authors
are of the opinion that such a composition of this body allows to contemplate the
combined nature of the powers of public authorities of the federal territory when the
competence of these bodies will be a combination of certain powers of state (federal
and regional) and municipal authorities.

By the Decree of the President of the Russian Federation No. 57 of January 30,
2021 On the Acting Head of the federal territory “Sirius” the Acting Head of the
territory was designated (as of November 23, 2021). The status of the head of the
territory — in conjunction with the articles of the special federal law on the procedure
for enforcing the law (namely, on the establishment of a transitional period until
December 31, 2025 for addressing organizational issues of this territory**) — indicates
a significant adjustment of the entire public-power system of the territory in the nearest
future.

It is well known that the federal territory “Sirius” is located in Sochi which
necessitates cooperation with the municipality of Sochi Urban District and Resort. The
profile law of this territory does not disregard this issue and provides for the possibility
of redistributing powers between public authorities at all levels: federation, Krasnodar
Krai, and Sochi (the latter being given more attention)®. The Law also stipulates that
such a transfer of authority is formalized by agreemen?®.

2 Article 47 of the Federal Law “On the federal territory “Sirius”. Available at:
http://www.consultant.ru/document/cons_doc LAW_371784/59420b93ac26fa2328a49b69c671bda238cb82be/
#dst100439 [Accessed 8th November 2021].

25 Article 47 of the Federal Law “On the federal territory “Sirius”. Available at:
http://www.consultant.ru/document/cons_doc LAW_371784/59420b93ac26fa2328a49b69c671bda238cb82be/
#dst100439 [Accessed 8th November 2021].

26 Article 47 of the Federal Law “On the federal territory “Sirius”. Available at:
http://www.consultant.ru/document/cons_doc LAW_371784/59420b93ac26fa2328a49b69¢671bda238cb82be/
#dst100439 [Accessed 8th November 2021].
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Realizing the significance of innovations in the field of public authority, the
federal legislator also pointed out the need for a comprehensive adjustment of
regulatory legal acts of all levels related to the federal law on the first federal territory?’.

However, the small size of the federal territory "Sirius" (14.19 sq. Km.), the name
Urban-type settlement “Sirius” used in official documents, the choice of the newly
established print and online media for promulgation of normative legal acts and other
official information®® (Part 7 of Article 5 of the above-mentioned Federal Law)
contribute to similarity with a municipality.

Noteworthy is the provision that bodies of public authority of the federal
territory “Sirius” may issue legal acts that are not of a normative character?’. But who
will decide on constitutionality of the acts issued by the bodies of public authority of
this federal territory and on their compliance with federal legislation? How will these
norms be implemented if they are designed to regulate matters without any normative
legal acts? Will there be state control (supervision) over the observance of the
Constitution of the Russian Federation, implementation of federal constitutional
laws, federal laws, constitutions (charters), laws of the constituent entities of the
Russian Federation by public authorities of the given territory and by its officials, as
well as over the compliance of the legal acts issued by them with the legislation of
the Russian Federation? Please note that such control is carried out routinely subject
to public authority bodies and officials of the constituent entities of the Russian
Federation®’.

What makes federal territories different from municipalities is that the President
and the Government of the Russian Federation take part in the legislative process in
such federal territory: for example, the Charter of the federal territory “Sirius” as well
as any amendments to it, must be approved by the Government of the Russian
Federation.

Given this direct participation of the federal center, there arises the question of
how the law of Krasnodar Krai, where the Imereti Valley used to belong before the
adoption of Federal Law No. 437-FZ of December 22, 2020, will be implemented.

Article 5 of this Law allows the bodies of public authorities of the federal
territory “Sirius” to adopt normative legal acts binding in the territory in pursuance of
normative acts of the federal level®', but the normative legal acts of the region level (in
this case, Krasnodar Krai) are not mentioned.

27 Article 47 of the Federal Law “On the federal territory “Sirius”. Available at:
http://www.consultant.ru/document/cons_doc LAW_371784/59420b93ac26fa2328a49b69¢671bda238cb82be/
#dst100439 [Accessed 8th November 2021].

28 Article 5 of the Federal Law No. 437-FZ of December 22, 2020 On the federal territory “Sirius”.

2 Part 8 of Article 5 of the Federal Law No. 437-FZ of December 22, 2020 On the federal territory “Sirius”.
30 In accordance with Article 29.2 of the Federal Law of 6 October 1999 Ne 184-FZ “On general principles of
organization of legislative (representative) and executive bodies of state power of the constituent entities of the
Russian Federation”.

31 In accordance with Article 29.2 of the Federal Law of 6 October 1999 Ne 184-FZ “On general principles of
organization of legislative (representative) and executive bodies of state power of the constituent entities of the
Russian Federation”.
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This Law, however, does not contain only questionable provisions.

Article 7 “Changing the boundaries of the federal territory “Sirius” is interesting
in terms of the federal center intention to encourage development of this territory: Part
2 of this Article stipulates that “artificial lands (created in the adjacent to the federal
territory “Sirius” internal sea waters and in the territorial seas of the Russian
Federation) shall be included into the federal territory”. Given the size and cost of these
projects, funds for their realization may be allotted only from the Federal Budget.

On the other hand, it is quite likely that the necessary funding will be raised from
public-private partnership. Such assumption is made on the Information and Analytical
Review On the development of public-private partnership in the Russian Federation,
released by the Ministry of Economic Development of the Russian Federation in
February 2020. Among the main conclusions made by the Ministry are those
concerning insufficient investment into the infrastructure by awarding concessions, the
underestimated potential of concession contracts and huge flow of investment (42%)
coming from concession contracts concluded at the federal level (the data comes from
the Information and Analytical Review of the Ministry of Economic Development On
the development of public-private partnership in the Russian Federation).

In December 2020 the Federal Council of the Russian Federation called a
meeting on the topic of Improving legislation in the sphere of public-private partnership
and concessions. A. Kutepov noted the importance of regulating such relations and
proximity to deliver the draft to the State Duma. Earlier (October 15, 2020) this draft
law was discussed at the meeting of the Presidential Council for Codification and
Enhancement of Civil Legislation. Therefore, it is a matter of course that passing the
draft regulating public-private partnership — in relation to the issue under
consideration — will entail the adoption of regulatory legal acts at all levels.

At the same time, we cannot but notice that Article 8 of the Federal Law No.
437-FZ of December 22, 2020 grants an extensive list of powers to public authorities
of the federal territory “Sirius”. The authorities of the federal territory "Sirius" can
exercise the powers of:

e the Russian Federation in the matters of the Russian Federation jurisdiction
and joint jurisdiction of the Russian Federation and the constituent entities of the
Russian Federation, entrusted for implementation to public authorities of the federal
territory “Sirius”. In addition to federal laws and laws of the constituent entities of the
Russian Federation, the list of normative acts that can be used to formalize such a
transfer has been supplemented by acts of the Government of the Russian Federation
and the Administration of the President of the Russian Federation,

e state authorities of a constituent entity of the Russian Federation in matters
of joint jurisdiction of the Russian Federation and the constituent entities of the Russian
Federation in accordance with federal laws and other regulatory legal acts, except for
an extensive scope of powers®?;

32 Specified in the Federal Law of 6 October 1999 Ne 184-FZ “On general principles of organization of
legislative (representative) and executive bodies of state power of the constituent entities of the Russian
Federation”.
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o separate powers of the bodies of Krasnodar Krai state authority transferred
for implementation to the public authorities of the federal territory “Sirius” by
regulatory legal acts of Krasnodar Krai,

e bodies of local self-government of the Urban District (including on the
matters of local relevance).

The federal law envisages joint financing of the transferred powers from the
budget of the federal territory “Sirius” and Federal Budget including in the form of
subventions.

Thus, the federal territory acquired the status of a public legal entity with a
special structure of administration. At the same time, in other federal territories, the
federal legislator will not necessarily adhere to the same principles of regulating public-
power relations: there are no such constitutional and regulatory requirements,
moreover, the features of these territories may vary or be completely different in each
case.

However, substantial basis for new laws on federal territories has been
established.

Evaluating possible options for organization and cooperation of state and
municipal authority in federal territories, the authors think reasonable to turn to the
Opinion of the Constitutional Court Judge Bondar N.S.** Although this opinion was
given on a different matter, the below quotation is relevant to the situation in question
because differences in federal regulation of public power organization in federal
territories are also well-warranted. At the same time — and above all — there should
be uniform, common for all federal territories, norms and principles stipulated by
federal law, for example, on the general principles of organizing public authority in
federal territories.

The provisions of such a normative act will form the platform for introducing
new regulations, depending on characteristics of a particular territory.

In the absence of such a fundamental normative act, federal laws on federal
territories may suffer from serious deficiencies. The reasons for the formation of such
territories may be — and will be — different, but it is quite obvious that the first
federal law adopted in this area did not prove to be of the best quality. At the same
time, we think that constitutional feasibility to organize federal territories should not
give rise to establishing such territorial entities in numerous instances: after all,
territories should be withdrawn from the regional and municipal administration only
in exceptional cases and implementation of individual projects may well be carried
out on the basis of federal and regional interaction.

33 Opinion of the Constitutional Court Judge Bondar N.S. in the case of constitutionality of Parts 4, 5, and 5.1
of Article 35, and Parts 2 and 3.1 of Article 36 of the Federal Law “On general principles of organization of
self-government in the Russian Federation”, as well as constitutionality of Part 1.1 of Article 3 of the Law of
Irkutsk Oblast “On certain questions of formation of self-government bodies of municipalities in Irkutsk
Oblast” with respect to the request of a group of members of the State Duma”.
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No doubt, there must be a normative legal act (or several of those) regulating
organization of public authority in the country as a whole. In support of this idea the
first draft law appeared®*, immediately raising a number of questions.

Attention should be directed to the fact that this draft contains:

1. terms and notions different from legislated on by the Constitution, such as
“bodies forming part of the uniform system of public authority in the constituent entity
of the Russian Federation” (Part 2 of Article 2),

2. propositions to incorporate and legislate on the working procedures already
established in the work of state and municipal bodies (for example, the same Part 2 of
Article 2 provides for the procedures of remote interaction of bodies),

3. provisions repeating those of the Constitution of the Russian Federation and
relevant federal laws>?;

4. Part 3 of Article 6 envisages phenomena of different characters (powers of
supervision, exercised by bodies of state authority of constituent entities of the Russian
Federation over municipalities and bodies of local self-government, as proposed by the
writers). We can presume that amendments to the Constitution did not imply
introduction of powers of supervision as the instrument of uniting the levels of public
authority, especially since the title of the article refers to participation of such bodies
of the constituent entity of the Russian Federation in resolving problems of local self-
government.

But, apart from these provisions, some others evoked wide response in certain
constituent entities of the Russian Federation. Members of the State Council of the
Republic of Tatarstan did not support the draft law, for it obliges all Governors to be
officially called Heads of Regions. At the present time, Tatarstan remains the only
constituent entity of the Russian Federation with the Head called President. Significant
amount of disapproval on the part of the constituent entities of the Russian Federation
was also connected with the proposal to reduce the time period for submitting responses
to draft laws considered in the State Duma from the original 30 to 15 days; this may
result in (as was noted in the Stavropol Krai) actual removal of regions from the federal
legislative process, since the legislative bodies in regions hold their meetings once a
month and the time limit of 15 days is insufficient for proper work with draft laws. All
in all, we can note a very general approach and excessive number of blanket rules of
law in the above draft.

3% What is meant here is the draft of the Federal Law “On general principles of organization of public authority
in the constituent entities of the Russian Federation”, brought in the State Duma by Senator Klishas A.A. and
Member of the State Duma Krasheninnikov P.V.

35 For instance, Parts 1 and 5 of Article 5 concerning exclusively Russian citizenship for persons holding public
office in the constituent entities of the Russian Federation, the prohibition to open and have accounts (deposits),
keep cash and valuables in foreign banks; provisions on the possible establishment by federal law of the special
procedures of cooperation between public authorities in the created federal territories. Available at:
https://sozd.duma.gov.ru/bill/1256381-7 [Accessed 30th May 2021].
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Conclusion

The draft law discussion showed that it needs to be finalized, inevitably proving
that it will be thoroughly re-thought and re-designed eventually. The provisions of the
law on the first federal territory also require further thorough improvement.

Thus, it is already clear how troublesome and versatile the implementation of
the updated constitutional norms might be. It may well be the case that the Russian
structure of public power interspersed with federal territories will have very significant
differences from its foreign counterparts. Ultimately, constitutional consolidation of
the possibility of organizing such territories by the federal law leaves the regional
authorities outside the system: their opinion is actually not taken into account when
withdrawing a part of the territory and transferring it under the jurisdiction of federal
administration. Lack of any restrictions for setting up such territories allows us to
assume a scenario in which, if not the quantity, then the area of the federal territories
will finally prevail over the area of the constituent entities of the Russian Federation.
Of course, at the moment this looks like day dreaming, but on the other hand — why
not? Indeed, in the ultimate analysis, such a situation will ensure the unconditional
nature of federal administration (specifically administration).

We should like to emphasize that only the difficulties in building of a uniform
system of public authority in the Russian Federation arising from implementation of
the amendments to the Constitution of the Russian Federation are outlined in the paper.
In view of the aforesaid the uniform system of bodies of public authority is far from
being a mere integration of bodies of state power and local self-government;
implementation of public authorities in a unified manner may not always conform with
the current legislation.
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Hay4dHas cTtaTtbs

YepaaHueB A.®. — Beaywmn nccnenosarersnb
npo6nem NnpUMeHeHUA NOrmMK1U B NpaBoOBOW HayKe U NpaKTuke

B.M. Cripbix><

Poccuiickuii rocy1apCTBEHHBIN YHUBEPCUTET IIPaBOCY U,
2. Mocksa. Poccutickas ®edepayus
PL2707xyz@mail.ru

AnHoTanus. JlaeTcst CHCTEMHbIM aHaIM3 OCHOBHBIX IOJIOKEHHUI JIOTMKO-METOH0JIOTHYECKUX
npo0OiieM IIPaBOBOM HAyKU U NMPAKTHKH, pa3paboTaHHbIX A.D. UeppaHLEeBbIM — POCCUHCKUM IpPaBOBE-
JIOM, TJOKTOPOM FOPUIMYECKUX HAyK, TPOdeccopoM, 3aciIyKeHHbIM festeneM Hayku PO. [TokassiBaeTcs,
YTO TBOPYECKUIl BKJIaI B pa3pabOTKy JOTHYECKHUX NMPOOJIEM NPaBOBOH HayKW, BHECEHHBIH aBTOPOM,
BBIpaXKaeTcsi B 000CHOBAaHHM HOBOT'O TEPMHHA «JIOTHUKO-SI3BIKOBBIE (DEHOMEHBI», a TAKKe KPUTHIECKOM
aHaJIM3e MPEIOKEHUI POCCHHCKHIX MPAaBOBEIOB CO31aTh (ritocoduro MpaB | JIOTHKY MpaBa B Ka4eCTBE
CaMOCTOSITEIbHBIX OTpaciel HayyHoro 3HaHus. Kpome Toro, aBTop Jan 000CHOBaHHBIE PEKOMEHIANN
OTHOCUTEIIBHO JIOTHUECKOH MPUPOABI PSAAa BEAYIUX JOTUKO-SI3bIKOBBIX (DEHOMEHOB: MOHATUIL, TepMU-
HOB, ONpEIENIeHUH, HOPM NpaBa, NPUHLUIOB, (AaKTOB, IOPUANYECKUX KOHCTPYKLHUH U Ap. B cratsbe,
Jianee, fnaetcs oleHka uccnenopanusM A.D. UepnaHiieBa METOI0B TOJIKOBaHMs [1paBa, yMEJIO€ BIaleHUE
KOTOPBIMH, TIO €r0 MHEHUIO, SBISIETCS 3aJ0TOM YCIENTHON JeSTeIbHOCTH IOpHCTa Kak B cepe I0puau-
YEeCKOM HayKH, TaK U IpakTHKH. [loanep kuBaroTcs IpeasioxKeHns: aBTopa O COCTaBe, CTPYKTYpPE U COAep-
JKaHWM METOJIOB TOJIKOBAHUS IpaBa. B uncie BeayIux MOJ0KEHUIl HOBH3HBI aBTOpa OTMEYAETCS €ro
pa3BepHyTasi CHCTEMHAs XapaKTEPUCTHKA METOI0OB TOJKOBAHUSA TIpaBa, B KOTOPOW PENIaolIee 3HaUeHHE
MPUAETCS aHAU3Y CIELUAIbHBIX METOI0JOTMYECKUX MPUHLIUIIOB TI03HAHUS, COCTaBIIAIOLINX COlepHkKa-
HHUE Ha3BaHHBIX METOJIOB.

KuroueBnble ciioBa: punocodus npasa, TOTHKa paBa, JOTUKO-SI3BIKOBBIN ()eHOMEH, METOIBI TOJI-
KOBaHHS IpaBa, ONpeIeeH s, HopMa NpaBa, TpaMMaTHYECKHA METO/I, JIOTHYECKUH METOJl, CHCTEMHBIH
METO[], ICTOPUYECKUI MEeTO], (HYHKIIMOHAIBHBIH METO,
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Cherdantsev A.F. — a leading researcher of the issues
of applying logic in legal science and practice
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Abstract. A systematic analysis of the main provisions of the logical and methodological
problems of legal science and practice developed by A.F. Cherdantsev — Russian jurist, Doctor of Law,
Full Professor, Honored Scientist of the Russian Federation is given. The creative contribution to the
development of logical legal issues, made by the author, is expressed in underpinning of the new term
“logical-linguistic phenomena”, as well as critical analysis of Russian jurists proposals to treat philosophy
of rights and logic of law as independent branches of scientific knowledge. In addition, the author gave
reasonable recommendations regarding the logical nature of a number of leading logical and linguistic
phenomena: concepts, terms, definitions, norms of law, principles, facts, legal constructions, etc. The
article, further, evaluates the research of A.F. Cherdantsev methods of interpretation of law, skillful
possession of which, in his opinion, is the key to the successful activity of a lawyer both in the field of
legal science and practice. The author's proposals on the composition, structure and content of methods
of interpretation of law are supported. Among the main contentions of the author's novelty is his detailed
systemic characteristic of the methods of law interpretation, where decisive importance is attached to the
analysis of special methodological principles of cognition forming the content of these methods.
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BBenenne

Anexcanap denoposuu UepaaHiieB sSBISETCS OJHUM U3 HaubOee TI0A0TBOP-
HBIX POCCHMCKHX HCcliefioBaTene mnpoOsieM HCIOJIb30BaHUA 3aKOHOB, METOJIOB
¥ TpeOOBaHM JIOTHKH B MPAaBOBOW HAyKe U FOPUIUUECKOMN MPaKTUKE. 3a COPOKAIETHUI
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NepUO]] TBOPYECKON HayYHOH NEATETLHOCTH MO ATOM TEMAaTHKE OH OMyOJIMKOBA TISITh
pabot: «Bompocs! ToakoBaHus coBerckoro npasa» (Cherdantsev, 1972), TonkoBanue
coserckoro npasa (Cherdantsev, 1979), Jloruko-s3p1koBbIe EHOMEHBI BIPABE, FOPHU-
muaeckoi Hayke u npaktuke (Cherdantsev, 1993), «TonkoBanue npaBa u J0roBOpay.
B nByx wactsax (Cherdantsev, 2002, 2003); «Jloruko-s3pikoBbie ()eHOMEHBI B IOpHC-
npyaeanumn» (Cherdantsev, 2012), B KOTOpBIX an HAydHO 0OOCHOBaHHbBIE, 3aCITyKH-
BAIOIIME BHUMAHHS OTBETHI HA PsiJl JUCKYCCHOHHBIX MPOOJIEM MPUMEHEHHSI JIOTUKH B
Ka4yecTBe JICHCTBEHHOTO CPE/ICTBA MMO3HAHUS M IPUMEHEHHs MpaBa. Bompocs! MeToo-
JIOTHH TIPABOBOM HAYKH, B TOM YHCIIE JIOTUKO-A3BIKOBBIE METO/IbI, OBLIT PACCMOTPEHBI
aBTOpoM B yueOHHKe «Teopus rocynapcrsa u npasa» (Cherdantsev, 1999). B 1972 r.
3alIUTAT  JOKTOPCKYIO JIUCCEPTALMI0 MO IOpHAUYecKuM Haykam «OCHOBHbBIE
npo0JIeMbl TEOPHH TOJIKOBaHUS coBeTckoro npasa» (Cherdantsev, 1972).

AKTYalbHOCTh JIaHHBIX HCCJIEOBAHHUI OOYCIOBIMBAETCS JBYMSI OOCTOSITEINb-
CTBaMU: BCEOOIIHOCTHIO MPUMEHEHHsI JIOTUKH B MPaBOBOW HayKe W IOPUIAMYECKOI
MPAKTHKE, a TAKXKE HAJTUYUEM B IOPUINYECKON JUTEpaType HETOUHBIX, TMCKYCCHOH-
HBIX PEKOMEHJIAINiI OTHOCUTEILHO IyTEH UCTIOIB30BAaHMS MTPABOBEIAMH JIOTHUECKUAX
CPEIICTB B CBOCH HAYYHO-TIPAKTHUECKOH JIEATEIHHOCTH.

enan uccaenoBanus

AHanu3upyroTcs Hauboyiee 3HAYUMbIE HAyYHO OOOCHOBAHHbBIE MOJOKEHUS,
omyOyinkoBaHHble B paborax A.D. YUepnanuesa, 007aJai0MUX BBHICOKMM YPOBHEM
HOBH3HBI 1 BHOCSIIIIMX BECOMBII BKJIAJ B pa3BUTHE NMPOOJIEM METOAO0JIOTHH TPAaBOBO
HAyKH, a TAaKXKe JJOTUKA U METO/IO0JIOTHH TOJIKOBAaHUS TIPaBa.

O0mme npodJ1eMbl IPMMEHEHUs! JJOTUKH B IPABOBOI Hayke

Bceobmuit xapakrep noruku B ropucnpyaeannn A.D. YepaaniieB 000CHOBaHHO
CBSI3BIBACT C 0COOEHHOCTSMHU TaKOT'O0 OCHOBOITOJIATAFOIIETO JIJIS JAHHOH c(hephl KoMITO-
HEHTa, KaK HOPMBI TIpaBa, MPEICTABIAIONMNE COO0H HIeanbHble 00bEKThI-MBICIIH, 3a-
KIIIOYEHHBIE B MATEPUAIIbHYIO SI3BIKOBYIO 0007104Ky. COOTBETCTBEHHO, TOJIBKO JI02UUe-
CKU 2pamomHoe mvluilieHue, OIepupyIollee NOHATUAMY, CY>KJIEHUSIMU U YMO3aKIItoye-
HUSIMHU, CIIOCOOHO MPOHUKHYTH B CYTh M COJIEp:KaHUE TOCYAapCTBEHHON BOJIH, BhIpa-
skenHo# B 3akoHe (Cherdantsev, 2003:266). Otcroga Hen30€KHO BBITEKAaET MOTPEO-
HOCTb B yIITyOJIGHHOM M3Y4Y€HHUU MyTel UCTIOIb30BaHMS IOPUCTaMH 3aKOHOB, TIPUHITU-
OB, TIPUEMOB, TPEOOBAaHWH JIOTUKHU B TIO3HAHWU TIpaBa Ha yPOBHE KaK MPAKTHUKH, TaK
¥ I0PUINYECKON HayKu. B To ke BpeMmsi, Mpu3HaBal aBTOP, OPUANUECKas JUTepaTypa
M0 TIPEIMETY JIOTHYECKUX MPOOJIeM MPaBOBEICHHS CTpagacT ABYMS HEIOCTATKAMH:
HECHCTEMHBIM XapaKTEpOM HCCIICIOBAHUN W TIOMBITKAMHU Psijia TPaBOBEIOB 00OCHO-
BaTh HAJIMYME HEKOEW CAMOCTOSITENIRHOM OTPACIH HAYKH B BHJE JIOTMKH MPaBOBOM
Hayku (Cherdantsev, 2012:18—22).

A.®. YepnaHiieB HEe BUIUT BO3MOKHOCTH CO3/IaHUS KAKOW-THOO 0CO00M JTOTHKH
MIPABOBEICHUS WIN IOPUINUECKOHN JIOTMKH, HA TOM OCHOBAaHUH, YTO «HUKAKUX CIICLH-
(¢uvecKrX 3aKOHOB, MpaBWJI MBIIUIEHUS B cdepe mpaBa HE CHOPMYIHPOBAHOY.
BriBonbel C.C. AnekceeBa 0 TOM, YTO IOpUJIMYECKas JIOTHKA MPOSBIISIETCA HA YPOBHE
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JIOTMBI TIpaBa B BHJE JIOTMYECKOTO CHUIIJIOTH3Ma JINOO0 JIOTHUECKOi CBSI3H MEXIy Ipa-
BOOTHOIICHUSIMH U IOPUINYECKUMHU HOpMamH, 1o npusHanuto A.D. YepnaHiesa, He
COOTBETCTBYIOT JeiicTBuTenbHOCTH. Opuauueckas KaauduKanus IpeacTaBiser
cOOON TUIMYHBIA IOPUIMUECKUI CHIIJIOTU3M, AEHCTBYIOUIMHA IO MpaBWIaM JIOTHKH.
B kakux-mm0o ocoObIX IOPUANYECKUX MpaBMIaX, JOMOIHSIONNX, KOPPEKTUPYIOIINX
JIOTMYECKHI CHJUIOTU3M, HU IOPHINYECKas MPAKTHKA, HU MPaBOBasi HayKa He HyX/Ja-
IOTCSI, J1a ¥ CO3/1aTh MX HEBO3MOXKHO. CBSI3M Ke MeX/y HOpMaMH U IPaBOOTHOIIECHH-
SIMH HOCSIT TPEKIE BCETO BIACTHBINA XapaKTep, «OTHaJaeT BIACTh JAHHOW HOMBI —
UCcue3aeT W CBfA3b, XOTA OOCTOSTENbCTBA, YKa3aHHBIE B HOPME, OCTAIOTCS»
(Cherdantsev, 2012:20).

[Mo3unmst A.d.YepnaHieBa OTHOCHTEIBHO MEXaHH3Ma NMPUMEHEHUS JIOTUKU B
IOPUCTIPYACHIIMH, [0 HAaIlleMy MHEHHIO, BIIAETCS MpaBOMEpHOM. McTopus mpaBoBoii
HayK{ 3HaeT HeMaslo MMeH, 00eIlaBIIMX pa3paboTaTh KOHKPETHbIE PEKOMEHJIAIMU O
MyTSIX IPUMEHEHUS B IPABOBOM HayKe 3aKOHOB M KaTETOPHH JHATEKTUKH, PABHO KaK
U opMasbHOM JIOTUKH, CO3/1aTh HEYTO BpoJie Gprtocopuu 1100 JIOTUKY MpaBa. Mexty
TEM I10 HACTOAIIEE BPeMsI FOPUCTHI OOCIIAHHBIX KOMITEANYMOB He nMeroT. CoBpeMeH-
HbIe Iy OJINKAINH 110/1 3ar0JI0BKOM «(uiocodus mpaBay mo-npekHeMy coaepkar oo
cBOOOIHBIN TIepecka3 mpobiem ¢urocodun, 100 00IIel TeOpUH NpaBa, HO OOCIIaH-
HBIX (QUITOCOPCKUX WM JIOTHIESCKHX MOJIOKEHUH Ha CThIKE QHUITOCO(HH, IOTUKH H TIpa-
BOBOI HAYKM KaK He ObLIO, TaK U HET'.

CornacHO AMaNeKTUKO-MaTePUAINCTHYECKOMY YUeHHIO, (unocodckue, paBHO
KaK ¥ JIOTHYECKHE 3HaHHsA, Oyydd BCEOOIIMMH 3HAaHUSIMH, BHICTYNAIOT CTYIEHBKOMH,
OIIOPHBIM ITYHKTOM TTO3HAHUS CYIIIHOCTH KOHKPETHOTO, HO HU IPU KaKHX YCIIOBHSX HE
MOTYT MOJMEHUTh KOHKPETHO-HAyYHOTO 3HaHMA. «JlJs KaKJ0oro BHAA MPEIMETOB,
nucan @. DHremnbe, Kak v A1 KaKI0Tr0 BHJIA MIPEICTABICHUN 1 OHATHH, CYIIEeCTBYET,
CJIeZIOBAaTENbHO, CBOM BU OTPULIAHHS, TAKOE HMEHHO OTPHUIIAHUE, YTO IIPU 3TOM TOIY-
yaeTcsi pa3BUTHE». [103TOMY «C OJTHMM 3HaHHMEM TOTO, YTO SIYMEHHBIN cTeOenb U Hc-
YrciaeHne OECKOHEYHBIX MaJIbIX OXBATBHIBAIOTCS MOHITHEM «OTPULIAHHE OTPHLIAHUSD 5
HE CMOTY HHU YCIICIIHO BBIPAIIMBATH SYMEHb, HU AuddepeHnnpoBaTb U HHTETPUPO-
Bath» (Engels, 1988:140). B cBoro ouepenp, KOHKPETHO-HAyYHOE 3HAHUE JIO0O0I
CTENEHH OOIIHOCTH, OXBATHIBAETCS IPEAMETOM COOTBETCTBYIOIIEH HAYKU U OCTAETCs
KOHKPETHO-HayYHBIM 3HAaHHEM, HHM MpPH KaKUX YCIOBHSIX HE JOTATHBAIOLINM
JI0 cTaTyca MeTuca Ha CThlke (mIocopuu U mpasa JIMOO JOTMKU U NpaBa. APryMeHT,
4TO B JJAHHOM CJIy4ae MCIOJb3YETCs Ta WM MHAs COBOKYIHOCTh (pUIOCO(CKUX MM
JIOTMYECKUX 3HaHUil, He paboTaeT, MOCKOJIbKY BCEOOIINME 3HAHUS HCIOJIb3YIOTCS
B [IpOIIECCE OTIEPUPOBAHUS JIFOOBIMU KOHKPETHO-HAyYHBIMHU 3HAHUSMHU, HE3aBUCUMO OT
HX CTEIEHM OOIIHOCTH, O€3 KaKOro-JIM00 MCKIIOYEHHUS.

! Hanpumep, Hepcecsnn B.C. B yue6nuke «®@unocodus npaba» (Nersesyants, 1998), paccMaTpuBaeT BOIPOCH!
CYIIHOCTH, IOHATHS MIPaBa, OPHIMYECKYIO KOHIICTIIIHIO 00IIET0, COOOTHOIICHHHE ITPaBa B CHCTCEME COLAATb-
HBIX HOPM, PacKpbIBaeT MaPCHCTCKYIO IOKTPHHY CONMATUCTUIECKOTO MPABOOTIOHUMAHUS H JIp., HO HET HHUKa-
KUX OOBSICHEHHH, OYEeMy 3TH TPAJMIIOHHBIE IIPOOIeMBbl 00IIel Teopuu IpaBa BAPYT oOpenu cyry6o ¢uio-
cockux xapakrep. pyroit moaxon ucrnonedyetr [.A. KepumoB, mokaspiBas Ha KOHKPETHBIX MPOOIIeMax
MPaBOBOH HaykH AeiicTBHe GUIOCO(DCKUX KAaTeropuil copepxanue u Gpopma, AHCTBUTEIBHOCTD H BO3MOXK-
HOCTb, OT/ACIBbHOE, 0coOeHHOe U obriee u ap. (Kerimov, 2019). }0.B. TuxonpaBoB u BoBce cBell Guimocoduio
IpaBa K pacCCMOTPEHHIO TPAAUIIOHHBIX MPOOIEM TEOPUH MPaBa: PEUTHH U BIACTH, IPaBa U BIACTH IOpUIUYC-
ckoro nozutuBu3Ma u ap. (Tikhonravov, 1997).
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C y4eToM U3JI0KEHHOTO CMBICT MOHOTpaduu «JIOruKo-s3bIKOBBIE ()EHOMEHBI B
topuctipyaenim»y A.D. Yepaanies BUIeI B TOM, YTOOBI paCKPBITh OCOOCHHOCTH UC-
M0JIb30BAHUS 3aKOHOB, TPEOOBAHHMIA, CIIOCOOOB JIOTHKH B TIO3HAHUH JIOTUKO-SI3BIKOBBIX
q)eHOMCHOB IpaBa, a TaAK)KC BBIABHUTHb TUIIUMYHBIC JIOTHYCCKUC OHII/I6KI/I, JAOITyCKacMbIC
IOpUCTaMU B HAYyYHOM INMO3HAHUU U HpaKTI/II{eCKOf/i JCATCIBbHOCTH. TepMI/IH «JIOTHUKO-
S3BIKOBBIE (DEHOMEHBI», aBTOP BBOAMT B MPABOBYIO HAYKY BIIEPBbIE, Il 0003HAUYEHUS
COBOKYITHOCTH HICAJBHBIX CPEJICTB, CO3/IaBACMbIX B MPOIIECCE MPABOBOTO PETYIUPO-
BaHM U 00pa3yIoUIMX OCOOBIN IOpHINYECKU MUp. B dmcie TakoBBIX BBICTYHAIOT:
MOHSATHSI, TS PMUHBI, OTIPE/ICTICHNUS, HOPMBI, TPUHIIUITBL, (PaKTHI, IPOOJIEMBI, IOpUAHYE-
CKHE KOHCTPYKIUH, (GUKINHU, IPE3yMITIIIH, METa(Opbl, aKCHOMBI, IPOOJIEMBI UCTHHBI
(TOCTOBEPHOCTH, BEPOSITHOCTD, IPABJONOI00HE) H IP.

Ha3BaHHbBIE JTOTHKO-SI3BIKOBBIE ()EHOMEHBI, TTOAYEPKUBACT ABTOP, BBITOIHIIOT
JIBOSIKYIO POJIb: C OJHOHM CTOPOHBI, BBICTYIAIOT OOBEKTOM IO3HABATEIILHBIX AKTOB,
OCYIIECTBIISIEMBIX B IIPOLIECCE PA3HOOOPA3HON MPEAMETHON MPAKTUYECKONW U HAYYHOMN
NEeSITEbHOCTU B c()epe MPaBOBOTO PETYIMPOBAHUS, a, C APYTOid, — HHCTPYMEHTapUEM
3TOU JIeATeNbHOCTH. 1IloaTOMY 3a/maya MpaBOBOM HAayKH B JAHHOM CIIy4ae COCTOMUT
HE B COYMHEHMH HOBBIX JUCLUIUIMH HA CTBIKE TEOPUHU U Guitocopuu mpasa, TEOPUHU U
JIOTHKH TIPaBa, a B TOM, YTOOBI paACKpbimb CHOCOObL NpUeMbl 102UYECKU NPAGUTLHOT
MBICTUMENbHOU 0esIMeNbHOCMU I0PUCIO8 U NOKA3AMb NPUYUHBL OONYCKAEMbIX UMU
JI02UYECKUX OUUOOK.

Kak cnpasemnmuBo npusHaetr A.®. Uepnanies, «Ooyiee 4eTKOE 3HAHUE JIOTHKO-
NPaBOBOW CYIIHOCTU YKa3aHHBIX (PEHOMEHOB, OyJEeT CIIOCOOCTBOBATH MOBBIMICHHIO
npo(heCCUOHATIBHON KYJBTYPBl IOPUCTAa M TIOMOXKET CHSATh HEKOTOpBIE IMPOOJIEMbI
cyliecTBymoIue B opuandeckoit Hayke» (Cherdantsev, 2012:5)-. [Tonnmaemsbie mo00-
HBIM 00pa30M CyTh U 3HaUEHHUE JIOTHUECKHUX U PrIoco(CKUX ucciaenoBaHuii B chepe
MIPaBOBEICHNS IMEIOT BceoOIIee 3HaUeHHeE.

3acnyra A.®. YepaaniieBa, TakuM 00pa3oM, COCTOUT B TOM, YTO OH, BO-TIEPBBIX,
BOIIPEKH PACX0KEMY B IOPHINYECKO IUTEpaType OPUEHTHPY Ha CO3JJaHNE, POXKIICHHE
HOBBIX IOPUAMYECKUX TUCIUIUIMH Ha CTBIKE PriI0co(uu, TOTUKH U TEOPUH MIPaBa, I1o-
Ka3aJ mpoOJIeMaTHYHOCTh U OECIIOIE3HOCTh TaKUX MCCIIEeIOBaHUM, BO-BTOPBIX, 000C-
HOBaJI MOTPEOHOCTh MPABOBON HAYKH B CHCTEMHOM M IMOCJIEIOBATEIEHOM H3yYEHHH
OTbITA MPUMEHEHHS JIOTUKHU B MMO3HAHUU TIPaBa, U, B TPETHUX, IPABUIBHO OIPEIeIIsT
TN MCCIICI0BAHMM JIOTHKO-SI3BIKOBBIX MTPOOJIEM B IOpUaNIecKoit chepe. ABTOp 000cC-
HOBAHHO CBE€JI OTHU LICJIN K 06OCHOBaHI/IIO HYTeﬁ JIOTHYCCKHU IIPaBUJIIbHOI'O MBIIIJICHUSA B
MpoIeCCe TMO3HAHUSI TMPABOBBIX SIBICHUH, PACKPBITUIO NPUYUH MPOOIEeMATUYHBIX
CYXJIeHHH B 3ToM chepe u myTtelt ux npeoposieHus. BepHo onpenenen u GUHUIIHBII
pe3ysbTaT MOJAOOHBIX HMCCIICIOBAHUNA — TOBBIIEHUE MPO()ECCHOHATBFHONW JIOTHKO-
METO/I0JIOTUYECKOH KyJIbTyphl IPABOBEIOB.

TakoBBIMH, TIO HaIlIEMy MHEHHIO, JIOJDKHBI OBITh TSI BCEX JIOTHKO-(UIOCO]-
CKHX WCCIICIOBAaHMI B PaBOBO Hayke. He xkenmanue ropucToB OekaTh Biepean Guiio-
co(oB, YUUTh MX MPABHIBLHOMY MBIIIICHUIO, 2 TBOPYECKOE U YMEIIOE€ MPUMEHEHHE
BCEOOIIMX 3HAHHMI MPUMEHHUTENBHO K MIPEMETY ITPABOBOW HAYKH JIOJKHO COCTABIISTh
OCHOBY U CyTh METOJIOJIOTHYECKUX UCCIIEAOBAHUM, MPOBOAUMBIX TEOPETUKAMHU IIPaBa.
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KOHerTHI)Ie l'lpOﬁJ'leMbl NPUMCHEHUS JIOTUKHU B ﬂpaBOBOﬁ HayKe

Jpyras HECOMHEHHas 3acilyra aBTopa COCTOUT B TOM, YTO OH HE OIPaHUYMIICS
OOIIMMHU PACCYKACHUSIMH, HACKOJIBKO BAa)XKHO M HYXKHO IOpHCTaM JIOTMYECKH Ipa-
BIJIBHO MBICIIHTh, @ OOCTOATENIBHO M CHUCTEMHO IOKa3all, KaKUM 00pa3oM clledayeT
NPUMEHSTh JOIrMYECKHE 3HaHUS B MPOLIECCEe U3YUEHUS U MPAKTUYECKOT0 MCIIOJIb30Ba-
HHUH JIOTHKO-SI3BIKOBBIX (DEHOMEHOB B IOpHCIIPYACHIMH. B uncie Bexymux mpobdiaem
NPUMEHEHHs JJOTUKH B IpaBoBOi Hayke A.D. UepaaHiieBbIM, OBLTH HCCIIEOBAHbI IPO-
0JIeMBbI UCIIOJIB30BaHUs B IO3HAHWU MOHATUHM, TEPMUHOB, ONIPEIEICHH, JaHa JTOrHye-
CKasl XapaKTEepHUCTUKA U CTPYKTypa MPaBOBbIX HOPM, PACKPBITA JIOTMYECKasi MPUpPOAa
Takux (heHOMEHOB IOPUCIPYACHLINH, KaK IPUHIUIIBI IPAaBOBOW HAayKH, (DaKThl, OLEHKH,
UCTHHA U Jp.

ABTOp KpUTHUYECKU OLIEHUBAET UMEIOIIKUECS B POCCUIICKOMN IOPUANYECKOM JTUTE-
paTtype MOMBITKH PACKpbITh JIOTMYECKHE OCOOEHHOCTH ()OPMHPOBAHUS IPABOBBIX
MOHATUNA W TPUXOAMWT K BHIBOJY, YTO B MPABOBEIECHUU HCIOIB3YETCS TOJIHKO JBA
M3BECTHBIX JIOTHKE CrIoco0a (POpMHUPOBAHUS MTOHATHUI: aOCTPaKLIUSA OTOXIECTBICHUS U
U30JIUPYIOIAsi a0CTPaKIHs, TOITOMY «HET CMBICTIa ITPABOBE/IEHUEM ITOIMEHSATH JIOTH-
YECKYI0 HayKy, UIMEIOIYIO ThICAUYENIETHIO HCTOpUIo». He moasepkan OH U MONBITKH
A.M. BacunneBa u C.C. AnekceeBa Ipe/iICTaBUTh TEOPHUIO MPaBa KaK HEKYIO CTPOTYIO
JIOTUYECKYI0O U JaK€ aKCMOMATHYECKYI0 CHCTEMY, IMOCKOJBKY «Ka)KIas yacTHas
TEOpHsi OCHOBBIBAETCS OTHIOJb HE OJTHOM «3arjaBHOW KaTeropuei», a COBOKYIHOCTBIO
TakoBbIX. Jlanee A.®. YepraHues 1aeT 0030p OCHOBHBIX JOIMYECKUX OIIUOOK, 10ITycC-
KaeMbIX IIPaBOBelaMH B Ipolecce GopMyIUPOBAHUS ONPENEICHUN MPaBOBbIX MOHS-
tuit (Cherdantsev, 2012:122—137).

Xapaktepusys UCCIIeOBAaHHUsI COBOKYITHOCTH IPUHIIMIIOB PAaBOBOM HAYKH, aB-
TOpP MPHUXOJUT K BHIBOJY O TOM, YTO «y OTJIEJIbHBIX aBTOPOB HET YETKOT'O Tpe/IcTaBIIe-
HUSL O JIOTUKO-S13BIKOBOI CYIITHOCTH NPHHILMUIIOB NIPABOBOM HAYKU», & TO3TOMY BBIJIE-
JICHHE B MPaBe TE€X WIM UHBIX PYKOBOASALIMX HIEH B KAUECTBE MPUHILIMIIOB, «MMEET B
ONpEAEICHHON Mepe OLIEHOYHBIA XapakTep». B pe3ynbrare, «B psne ciiy4acB rpaHb,
OTJIEJISIIOIIAs OCHOBHBIE PYKOBOJSILNE M€ OT HEOCHOBHBIX, TPYIHO pa3iMyuMa, 1o-
JIBHKHAY», KaXKAbIH MCCIIe0BATENIb UMEET COOCTBEHHOE M Yallle BCETO CyOBEKTUBHOE
NPEJICTAaBICHUE O CUCTEME MPABOBBIX NPUHLMUIIOB. B LEsIX yCTaHOBICHHS €IUHOTO
MOAX0/a K MepeyHto NpUHUMIOB npaBa A.D. UepaaHieB npearaet BbIAEIUTb KpU-
TepUHU, KOTOPBIM JOJDKHBI 00J1a/1aTh PYKOBOSIIUE HJI€U IPAaBOBOM HAyKH, PeajbHO
npeTeH yonme Ha poib npuHuunos npasa (Cherdantsev, 2012: 130—137).

Xapaktepusys JIOTH4ecKrue 0COOCHHOCTHU (aKkTa B IPABOBON HAyKe U ITPAKTUKE,
aBTOp OTMEYAET, YTO B JJAHHOM CIIy4yae peub HJET O ABYX BHJaX (PAKTOB KaK SIBICHHH
JNeHCTBUTENLHOCTH U KaK (hopMme sMIupHuecKuX 3HaHui. Hayunsle akTel mpeacTaroT
BXHEUITUM KOMITOHCHTOM IIPAaBOBOH HAyKH, OOpa3ylOT €€ SMIHUPUYCCKUIl Oa3uc.
B cBs13u ¢ 3TMM 0c00Y10 aKTyallbHOCTh UMEET IPOOIEMa HCTUHHOCTH, JOCTOBEPHOCTH
(akTOB, KOTOPBIMH ONEPUPYIOT IPAKTHUECKHUE OPTaHbl U MIPaBOBasl HAYyKa.

XapakTepusys JOrHYECKyI0 MPUPOAY HOPMBI IpaBa, aBTOP MPAaBOMEPHO OTMe-
YaeT, YTO CBSA3M 3JIEMEHTOB HOPMBI IIpaBa HE UMEIOT JIOTHYECKOM IPUPOJIbL, HO U €T
YTBEP)KJCHUE O UYUCTO JOKTPHHAIBHOM XapaKTepe 3TOH CBA3M, B CBOK O4YEpe.b,
TaKXke sBIsAeTCA MpoOseMaTndyHbIM. CBSI3M 3JIEMEHTOB HOPMBI IIpaBa SIBIISIOTCS

30 I'oCYIJAPCTBO U ITPABO B COBPEMEHHOM MUPE



Syrykh V.M. RUDN Journal of Law. 2022. 26 (1), 25—39

CTPYKTYPHBIMH CBSI35IMH KOMIIOHEHTOB TaKOI'O CUCTEMHOIO LIEJIOT0, KAaK HOpMa IIpaBa.
OTO CBA3M MOAOOHBI CBSI35SM, NPUCYIIUM COCTaBY MPaBOOTHOLICHMSI, PAaBOHAPYIIIE-
HUSA, APYTMM OPraHWYeCKH LEJOCTHBIM CHUCTEMHBIM siBiIeHUsM. llpencraBieHue
0 CBS3SX TUIOTE3Bl, TUCIO3ULIMHA U CAHKIIMM HOPMBI IIpaBa KakK JIOTHYECKHUX CBS3SX
BO3HHKJIO B MPOLECCE CAMOCTOSTEIBHOIO OMpPENETCHUsI KaXIbIlM WHTEPIPETATOPOM
HOPMBI ITpaBa coO0Opa3HO TEKCTY 3aKOHA MM HHOTO HOPMAaTUBHOTO MPAaBOBOTO aKTa.

B cBs3u ¢ TeM, 4TO CTpyKTypa TEKCTa HOPMATUBHOI'O MPABOBOT0 aKTa HE COOT-
BETCTBYET CTPYKTYpPE HOPMBI IpaBa, KakJJOMy MHTEPIPETATOPY, KAK yUEHOMY, TaK U
NPaBONPUMEHUTEIIO, PaBHO KaK U JIIOOOMY CyOBEKTY IpaBa MPUXOJUTCS CAMOCTOS-
TEIbHO U3 HOPMATUBHBIX IPEINUCAHUI HHTEIPETUPYEMOIO aKTa BOCCO31aBaTh HOPMY
npasa. 160 pazymMHoO AeiicTByIONHI CyOBEKT HE MOKET MPUHUMATh IOPUANYECKU 3HA-
YHMBIX PELICHUH paHee TOTro, KaK OH YSICHUJI COOTBETCTBYIOIINE TPEOOBAaHHS 3aKOHA.
[Ipu 5TOM €ro B paBHOI Mepe HHTEPECYIOT TPEOOBaHMS 3aKOHA, KaK B YACTH TUIIOTE3HI,
TaK W JAMCIO3UIUH, U Jdake caHKiuu. 100 3HaHMS O MepaX rocyAapCTBEHHOTO MpH-
HY>KJI€HHSI 32 HEBBITIOJIHEHHE NTPEANMCAHHBIX 3aKOHOM JIEHCTBUMN AJI1 HHTEPIIpETaTopa
UMEIOT HE MEHbIIIee 3HaUYEHNE, HEXKEIIM 3HAHUSI TUIIOTE3bl U Tucno3uliud. Beneacteue
9TOrO KaKAas MPaBWJIBHO CO3JIaHHAs 3aKOHoOJaTeneM OecripoOenbHas HOpMa IpaBa
HUMEET BCE TPU JIEMEHTAa — TUIOTE3Y, AUCIO3ULMI0, CAHKIINIO, — JIPYroe JeJI0 Kak
9TH 3JIEMEHTHI 3aKPEIICHBI B 3aKOHE.

ToT akT, 4TO CAaHKIIMK HOPMBI IIPaBa 3a4aCTYIO0 BEIHOCATCS KaK ObI 32 CKOOKH 1
naxe GOpMYITHPYIOTCS B TAKMX CaMOCTOSITENIBHBIX OTPACIsiX MpaBa, KaK YroJIOBHOE U
aIMUHHUCTPATUBHOE MIPAaBO, HE MOXKET CBUAETEIBCTBOBATH B IOJIb3Y CIEAYIOIIHUX I10-
noxenunit A.®. Yepnaniena: «B nmocrcoBeTckuii mepuoa aBTOPHI MOYTH BCEX YUEOHU-
KOB 10 TEOPUH TOCyJapCTBa M IpaBa M APYrux paboT (3a peaKuM HCKIIOUEHHUEM)
«HUCHOBEAYIOT» TPEXWICHHOE CTPOEHUE HOPMBI IpaBa. OJIHaKO B OTJIMYHE OT COBET-
CKOI'0 Mepro/ia OT WLTIOCTPALIMU CBOUX B3IJISIZIOB KOHKPETHBIMU MTPUMEPAMH YKIIOHSI-
I0TCSI, «KEHTaBPOB» HE CO3JAl0T, YTO JMIIHUA pa3 IMOJYEPKUBAET HAAYMaHHOCTHb
TPEXWIEHHOW CTPYKTYpbl, €€ HECOOTBETCTBHE CTPOCHMIO PEAJbHBIX HOpPM IIpaBay»
(Cherdantsev, 2012:102—103).

Bo-nepBbIX, OTCYTCTBUE MPUMEPOB B JINTEPATYPE HE MOMKET CIYXKHUTh CBUJE-
TEJIBCTBOM OTCYTCTBUS B JEHCTBYIOLIMX 3aKOHAaX CTaTbEil, IyHKTOB, COAEPKALINX
OJIHOBPEMEHHO BCE TPH JIEMEHTa HOPMBI ITpaBa. Tak, TpexdJieMeHTHbIE HOPMBI ITpaBa,
B noHumanun A®. UepnaHueBa, «KeHTaBpbl» coxaepxarcsi B cT. c¢T. 509 'K PO
«Topsimok moctaBku ToBapoB», 551 'K P® «l'ocyaapcTBeHHass peructpanus mnpasa
COOCTBEHHOCTH Ha HEJIBUKUMOCTBY. BO-BTOPBIX, MPHEMbI BbIPAKEHUS, 00EKTUBAILIUI
HOpPM IpaBa B HOPMATHBHBIX aKTaX, OyIydd SI3BIKOBOM (hopMoi MaTepuaam3aiiiu
HOpM TIpaBa, HE MOTYT CYIIECTBEHHBIM 00pa30M BIHSTH HAa UX conepkaHue. J[Byxiie-
MEHTHAsi HOpMa, JIMIIEHHAs JTU00 JAUCHIO3ULUH, MO0 CaHKIUH, SIBJISETCS HEMOIHOM,
«KAaCTPUPOBAHHOI» U MOTOMY HEMOIHOIEHHOM.

Hopwma nuieHHas CaHKIUW SBIISIETCS «JIEKJIApaTUBHOI», HECTIOCOOHOM 3aIu-
TUTh HapyILIEHHBIE MpaBa CyObEKTOB COOTBETCTBYIOIIErO MpaBooTHOIIeHUs. HopMma,
JMILEHHAs TUCHO3UIMM, U BOBCE JIEHCTBOBATH HE MOXKET, UOO HESICHO, KaKue KOH-
KpPETHO IpaBa U 0043aHHOCTH OHa 3akperuigeT. Koneuno, moio0HbIe HOPMBI BpeMs OT
BPEMEHU MOT'YT BCTPEYAThCSl B HOPMATUBHBIX aKTax B KAUECTBE OIPEXOB, YIYLIEHUMN
MpaBOTBOpUYECKOro opraHa. OnpaBiaHue ke TAKUX «KACTPUPOBAHHBIX» HOPM IIpaBa,
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B IOPUIUYECKON JTUTEpaType SBISETCS MIIOAOM BOJIBHOU (paHTa3HM pslla POCCUNCKUX
IIPABOBEJIOB HA TEMY CTPYKTYPHOI'O CTPOCHHS HOpPM IpaBa, HEOOOCHOBAHHO OTOX-
JECTBIISIOIUX O0BEKTUBHOE CUCTEMHOE CTPOEHUE HOPM IIpaBa ¢ IpHUEMaMH, CIIOCO-
0aMH UX M3JI0)KEHUS B TEKCTE 3aKOHOB, MHBIX HOPMATHUBHBIX MTPABOBHIX aKTOB.

TeopeTnyeckue U MeTO0I0THYECKHE MPOOJIEMBbI TOJKOBAHUSI HOPM NpaBa

JuckyccronHnbiil xapaktep Bo33peHus A.D. UepaaHieBa Ha CTPYKTYpPy HOPM
npaBa CTOPHIIEH BO3MEIIACTCS €r0 00CTOSTEIHHBIM H3yUYE€HHEM BOIIPOCOB TOJIKOBAHHS
IpaBa U BeCbMa MOJIHBIM, CHCTEMHBIM M3JI0KEHUEM BEAYIIUX MPOOIeM IOPUINUECKOM
repMEHEBTUKU. braronapsi cUCTEMHOMY H3JI0KEHHIO METOJOJIOTUM U TEXHOJOTHUH
TOJIKOBAaHUS IMpaBa MPUMEHUTEIBHO K OCOOCHHOCTSIM COBPEMEHHOTO 3aKOHOJATellb-
CTBAa CTYJEHTHI IOPUINYECKHX BY30B M IOPUAMYECKUX (DaKyIbTETOB YHHUBEPCUTETOB
HOJIY4YMIIH JOOPOTHOE CPEACTBO OBJIAJICHUs HAaBbIKAMH NTPO(ECCHOHATIBHOTO TOJIKOBA-
HUSl 3aKOHOB, MPAKTHYECKHE PAOOTHUKH — IIEHHBIE PEKOMEHIAIMH OTHOCUTEILHO
MpOIeAyp TPaBUIBLHOTO TOJKOBAHHUA TIPU MPOOEax W WHBIX HECOBEPIICHCTBAX
3aKOHO/IaTENIbCTBA, YSACHEHHUS CMBICIIA U COJEP)KAHUS UCTOYHUKOB IpaBa, a HAYIHbBIS
pabOTHUKM — PSIZT BBIBOJIOB U TTOJIOKEHHH, CIIOCOOCTBYIOIINX JalbHEHIIEMY Pa3BU-
THUIO IPOOJIEM TEOPHH U METOAOJIOTHH IOPUINYECKON T€pPMEHEBTHUKH.

[Mpexne Bcero 3aciyxuBaeT BHUMaHUs BbIBoJ A.®D. Uepnaniesa, 00 yHUBeEp-
CaJIbHOCTH METO/IOB TOJIKOBAaHUS MIPaBa, yMEJIOE BiIaJICHUE KOTOPBIMU SIBJISETCS 3aJ10-
T'OM YCHEIIHOHN JIeATEIIbHOCTH FOPUCTA KaK B cepe I0pUINIECKON HAYKH, TaK U TpakK-
TUKA. ABTOp CIEUUATbHO MOJYEPKHBAET, YTO TOJIKOBAHHWE KAaK METOJ[ MO3HAHUS
CMBICTIa HOPM TIpaBa SIBJISETCS €AUHBIM 10 CBOMM HMCXOJHBIM THOCEOJIOTUYECKHM
OCHOBaM, HO yHOTpeOJseTcss B Pa3MYHBIX MENSX... B MpakTHYeCKU-NPUKIATHOM
3HAYEHUH TOJIKOBAHHE OCYIIECTBIIACTCS NMPUMEHHUTEIHHO K KOHKPETHBIM, PEaIbHBIM
YKU3HEHHBIM CUTYallMsIM, He TpeOyeT B OOJIBITMHCTBE CITy4aeB Pa3BEPHYTON apryMeH-
Taruu 1 Qukcanuu B mrucbMeHHOM Bue» (Cherdantsev, 2002: 8). [lokTpuHaibHOE
TOJIKOBAaHUE MPaBa OCHOBBIBAECTCSA HA MPUMEHEHHH TEX K€ METOIOB TOJKOBAaHUS, HO
3aMETHO pacIIUpsieT Kpyr BOMPOCOB, MOJUIeKAIIUX Mo3HaHuI0. Kpome Toro, pe3yiib-
TaThl TOJKOBAaHUS, KaK MPaBUJIO, OOBEKTUBUPYIOTCS B MHCbMEHHOM BHJIE B (opme
HAYYHBIX MyOJIMKALIUH.

N310K€HHOE CBUIETENBCTBYIOT O HECOCTOATEIBHOCTH JOCTATOUHO paclpocTpa-
HEHHOT'O CPeJM TEOPETUKOB MpaBa, PaBHO KaK IMPeICTaBUTENICH OTpacieBbIX OPHIU-
YECKUX HAYK IMPEACTABICHHSI O TOM, YTO METO b TOJIKOBAHHUS ITPaBa HE BXOISAT B YUCIIO
METOJIOB TO3HaHMsS OO0BEKTa MOpUANYEecKHX HayK. Tak, A.B. BacunbeB B umcie
YaCTHOHAYYHBIX METOJ/IOB MPABOBOM HAYKH BBIJENSAET KOHKPETHO-COIMOIOTHUECKUN,
CTAaTHCTUYCCKUH, HIBPUCTUYCCKHH W cuHepretudeckuii mertonsl (Vasil’ev, 2017:
20—23), a B.M. Kopenbcuit — MeTobl CPaBHUTENBHOT'O TOCYAAPCTBOBEICHUS U Mpa-
BOBEICHUS, MOJEIUPOBAHUS, HAOIIOACHHE, IKCHEPUMEHThI, U3MEPEHHUs, OMUCAHUS
(Korelsky, 2001:14—16). ITo muenuto A.C. [TuronkuHa, npaBoBasi HayKa UCTIOJIb3YET
METOJI COLIMATILHOTO 3KCIEPUMEHTA, CTATUCTUYECKH, MOJEIMPOBaHNUs, MaTeMaTHye-
ckuii u kubepueruueckuit metosl (Pigolkin, 2003:28—29). Ho kakumu sxe MeTogamu
poccHiickie ydeHble-IIPaBOBE/Ibl H3yUYatoT 3aKOHOAATENbCTBO, €T LU, COJepKAHNUE,
npaBoTBopyeckre omnOku? Ha ceil cueT B Ha3BaHHBIX U MHBIX PabOTax OTBETA HET.
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[Tomyyaercs, 4To BeAyIIUi KOMIOHEHT AIMIMPUYECKUX UCCIIEIOBAaHUM yUeHbIe-
IOPUCTHI U3YYaIOT [0 CBOEMY YCMOTPEHHIO, TPOU3BOIBHO U, COOTBETCTBEHHO, CyObEK-
TuBHO. A.®. YepaaHieB, 3aHUMAIOLIUN B 3TOM BOIIPOCE MPSIMO MPOTHUBOMOJIOKHYIO
MO3UINI0, OOOCHOBAaHHO CBHJIETENBCTBYET UYTO NOMOOHBIM MOAXOA K METOoJam
TOJIKOBAHUS IpaBa fABJISIETCSI HECOCTOSITENbHBIM M HE COOTBETCTBYET JACUCTBUTEINb-
HOMY ToNIokeHHI0 nieil. OOOCHOBAHHOW TPENCTaeT €ro IMO3UIUS OTHOCHUTEIEHO
COCTaBa, CTPYKTYPBI U COJIEPKaHHS METOJIOB TOJKOBAHMSI TPaBA.

Crnenyer 0cob0 MOJUEPKHYTh, YTO Pa3BepHYTass CHCTEMHAs XapaKTEePUCTHKA
Ha3BaHHBIX METOJIOB 00ECTIEUMBAETCS ITOCIIEI0BATEIbHBIM U TPAMOTHBIM HCIIOJIb30Ba-
HUEM CIEIHaJIbHBIX METOAOJIOTUYECKUX MPUHIMIIOB MO3HAHHUA (0OOCHOBAHHOCTH,
BCECTOPOHHOCTH, OOBEKTUBHOCTH, €AMHOOOPA3Usl M OIMpPENEICHHOCTH TOJIKOBAaHUA).
B ropununueckoii mutepatype uccienopanue A.@. UepaaHiieBbIM METOI0B TOJTKOBAHUS
npaBa SIBJISIETCS YyTh JIM HE €IMHCTBEHHBIM, B JIFOOOM CIllydae OJHUM U3 PEAKUX MpH-
MEpOB, KOTJIa UCCJIEI0BATEIb METOI0JIOTUH PAaBOBOM HAYKH BEJIET HAYUYHbIN MTOUCK C
cOOJIOZICHUEM CTIeMAIbHBIX MPUHIUIIOB, XapaKTEPHBIX JJIs JAaHHOTO BUIA MCCIEN0-
BaHUH.

CyTbh HOBAaTOPCKOTO MOIX0a K PEIICHHIO METOAO0JIOTHUECKUX MPOOIeM mprume-
HEHUS METOJOB TOJIKOBAHMS IIpaBa BBIPAXKAETCSA, BO-NEPBBIX, B IPaBHUIBHOM
BBIOOpE KPHUTEPUEB OMPEAEICHUSI CTPYKTYPHI, COCTaBa METOJIOB TOJKOBAaHHs IpaBa,
BO-BTOPBIX, B PACKPBITHHU JIEHCTBUTEIBHOTO COAECPKAHMS KAXKIOTO U3 METOJOB TOJIKO-
BaHUs MpaBa, U B-TPETbUX, B PACCMOTPEHUU COOTHOIICHUS UCCIIEAYEMbIX METO/IOB C
BCEOOLINM JUAIEKTUYECKIM METOJIOM, KaK CBOMM (PUI0COPCKUM OCHOBaHUEM. Onbim
Paspabomku u yCnewHo2o NpumMeHeHUs HA36AHHbIX 80NPOCO8, UMEIOWUX Bceodujee
3HAYeHUe 8 UCCIe008AHUAX MemOo0d NPAgosoll HAYKU, NO HAUEMY MHEHUI0, COCMAG-
asiem oadice bonvuiyro 3acnyey A.D. Yepoanyesa, Hexelnu pacKpblTHE COAEPKaAHUS
METO/IOB TOJIKOBAHUS MpaBa.

B ropuanueckoii nuteparype He UMEETCS] €AMHOTO MPEJCTABIECHUS O CTPYKTYpE
MeToJ0B ToJakoBaHus mpasa. [lo mHeHuto A.C. Ilurosnkuna, TOIKOBaHHE MPaBOBBIX
HOpPM OCYILIECTBIISIETCA C MPUMEHEHHEM TpPEX METOJOB: IPaMMaTHYECKOIro, CHCTEM-
HOro W ucropuko-nomutraeckoro (Pigolkin, 1962:40—43). B.B. JlazapeB noBoaut
CUCTEMY Ha3BaHHBIX METOJIOB JI0 LLIECTH HJIEMEHTOB, BBIJIENSS B HEH: TpaMMaTHYECKUE
JIOTUYECKHE, CUCTEMATHUECKHUE, CIIEHIUATIbHO-FOPUINYECKHUE, HCTOPUKO-TIOJINTUYECKHE
u teneonoruueckue meronsl (Lazarev, 1972:74). [lo muenuto A.D. YUepnaniesa,
CHCTEeMa Ha3BaHHBIX METOJOB BKIIOYAET B Ce0S 5 METOJOB: A3bIKOBBIM, JJOTUYSCKHI,
CUCTEeMAaTUYECKUH, NCTOPUYECKUH M (YHKIMOHANbHBIM. OH MPU3HAET TUCKYCCHOH-
HBIMH TIPEJCTaBICHUSI aBTOPOB O TEJICOJIOTHYECKOM M CIEHUAIBHOM IOPUINYECKOM
METO/IaX KaK CaMOCTOSITEJIbHBIX METOJIaX TOJKOBAaHUS IpaBa, a TAKKE UX BBIBOJbBI
0 HECHOCOOHOCTH JIOTUYECKOTO0 M (PyHKIIMOHAJIBHOTO MPHUEMOB BBICTYHATh B POJIH
OTIENBHBIX METOJIOB TOJIKOBAaHUS HOPM IpaBa. [Ipu 3ToM aBTOp 10CTATOYHO 0OCTOS-
TEJILHO U BeCbMa YOeIUTEIbHO 3aIIUIIAeT COOCTBEHHbBIE BO33PECHUSI.

[TpaBUIBHOMY pEIICHUIO BOIIPOCA O CUCTEME CIIOCOOOB TOJIKOBAHMUSI ITPaBa CIO-
coOCTBOBAJIO MPAaBUILHOE MOHUMAHKUE aBTOPOM IPUPOJIbI METO/1a, CLIOCO0a HAyUYHOTO
MO3HAHMsI, KaK COBOKYITHOCTH TMPaBUJ HAay4dyHOro Mo3HaHUs. «TepMuHOM mpuewm,
mumer A.®. Yepnannes, OyaemMm 0003HadaTh OTAEIbHBIE MBICIUTEIbHOE AECHCTBHE
(npaBUI0), TEPMUHOM CHOCOO — COBOKYNHOCTh TaKHX TpaBUi (IIPHEMOB),

STATE AND LAW IN CONTEMPORARY WORLD 33



Corpoix B.M. Bectauk PYJIH. Cepust: FOpunmueckue nayku. 2022. T. 26. Ne 1. C. 25—39

OJIHOPOJIHBIX B ONPEJEIEHHOM CMBICIIE, TEPMUHOM METOJ — COBOKYIHOCTh BMECTE
B3ATHIX c110c000B TonkoBaHusM» (Cherdantsev, 2002: 60).

HTak, aBTOp NpaBOMEPHO MOHUMAET CIOCO0 HE KaKk aOCTPAKTHBIE PACCYKACHUS
0 €ro rHOCeO0JOrMYEeCKHX CIIOCOOHOCTAX, KaK 3TO OOBIYHO UMEET MECTO B HOpUAHYE-
CKOM JIMTepaType, a Kak COBOKYITHOCTb KOHKDEMHbIX NPAsull, NPUHYUNOE HAYYHO2O
nosnanus. IIpu 3ToM, 4T0 0COOEHHO BaXKHO, CITOCOO JTOJIKEH COJIEpKaTh «OJTHOPOJAHBIE
B M3BECTHOM CMBICJIE MpaBWIa», HE MPUCYIIHE NPYrUMHu MetoaaM. COBOKYITHOCTH
METO/I0JIOTUYECKUX TPaBHJI, YJOBIETBOPSIONINX dTHUM KPUTEPHSIM, SBISETCS CIIOCO-
6om. B mpoTuBHOM citydae MbI Oy/1eM UMETH JIeTI0 C HEKUM IPOU3BOIBHBIM 00pa3oBa-
HHEM, He 00JIa/1al0IeM CTaTyCOM, KOTOPBI eMy MPHUITUCHIBAETCS, KAK 3TO HIMEET MECTO
C BBIICJIIEMBIMH B IOPUANYECKOH JIUTEpaType TEJICOJOTUYECKUM U CIEIHAaTbHO-
IOPUIUYECKUM CIIOCOOaMU TOJIKOBaHHUS IIPaBa.

Teneonornyeckuit cnocod He 00pa3zyeT CaMOCTOATEIHHOTO CITOCO0a TOIKOBAHUS
MpaBa, MOCKOJIBKY COCTOUT W3 MpaBuJl (IPUEMOB), UICKOHU UCTOJIb3yEMbIX B CHCTEMa-
THYECKOM W MCcTOprueckoM crocobax ToskoBaHus (Cherdantsev, 2002: 62) u, coot-
BETCTBEHHO, HE 00J1a/1aeT COOCTBEHHBIM copepkaHueM. CrenuaibHO-I0OpUINUECcKOe
TOJIKOBaHUE, 1o KoTopbiM C.C. AnlekceeB MOHMMAI «HCCIIEJOBAHUE TEXHUKO-IOPUIH-
YEeCKHX CPEJICTB M CIIOCOOOB M3JI0KEHHS BOJIM 3aKOHO/IATeNsl, OCHOBAHHBIX HAa 3HAHUAX
IOPUIMYECKON HAYKH | MIPEKIIE BCETo ropuandeckoit Texuukm» (Alekseev, 1981:303),
no mMHeHnto A.D. YepaaHieBa, Takke HE MOXKET pPaccCMaTpHBaTh B KayeCTBE aKTa
TOJIKOBaHUSI HA TOM OCHOBAHMHU, YTO «CPEJCTBA IOPUANYECKON TEXHHKH — 3TO
MHCTPYMEHTapHil 3aKOHO/AaTeNls, a He nHTepnperaropa» (Cherdantsev, 2002:63).

beccriopHo, 4TO TENEOIOTHUECKUN CIOCOO TOJIKOBAHHS MPEACTABIISAET COOOM
UCKYCCTBEHHOE 00pa30BaHHe, IIOCKOJIbKY aHAJIN3 TEKCTa, 3aKPEIlIIOIIEro coaepkKa-
HHE LIeJIH, BEIeTCs TpaMMaTHYeCKUM criocoOoM. J[iist onpesieneHus counanbHON KOM-
MOHEHTHI [IENIN TPeOyeTCs ySCHEHUE MOPOIUBIINX €€ KOHKPETHO-UCTOPHUIECKHUX YCIIO-
BUI TOCPEICTBOM UCTOPUUECKOTO criocoba ToakoBaHus. Kakux-1mm6o ocoObIX mpaBui
TOJIKOBAHUS LIEJH, MPOIECC TOJKOBAHHMS HOPM IpaBa HE MMEET, COOTBETCTBEHHO,
Y TEJICOJIOTHIECKHIA CII0CO0 KaK TaKOBOM OTCYTCTBYeT. [10 3TUM ke IpHIuHAM HCKYC-
CTBEHHBIM IOPOXKACHUEM IPEACTAECT CHOCO0 CHENUANbHO-IOPHINYECKOTO TOJKOBA-
HUsI. 3aKOHOJATeIbHAs TEXHUKA MPUMEHSETCS B LENSIX SKOHOMHOTO, JIOTHYECKH T10-
CJICZIOBATEIFHOTO PACIIONOKEHHSI HOPMATHBHOTO MaTepHaia B TEKCTe HOPMATUBHOTO
IPAaBOBOIO aKTa M IMO3TOMY HE OCIOXHsET MpoLecca TOJIKOBAaHUS TEKCTa 3aKOHA
C IPUMEHEHHEM JIOTUKO-3bIKOBBIX CPECTB, @ HAOOOPOT, CTABUT CBOEH LieNbIo 00JIer-
9uTh ero. He coctaBisieT HCKITIOUSHUS U FOPUANYECKAsi TEPMUHOJIOTHS, HCIIOTb3yeMast
B TEKCTE TI0 TEM K€ IMpaBUJIaM IPAMMATUKHU U JIOTHKH, YTO U JIEKCHUKA PYCCKOTO JIUTe-
patypHoro si3bika. CnenoBarenbHo, A.d YepaaHiues npas, OTpulas HaIMYHE 0c000T0
CHEUHANBHO-IOPHINYECKOT0 CrIoco0a TOJKOBAHHUS TpaBa.

Kak BuanMm, pazpaboTaHHbIe aBTOpaM KPUTEPUU METOJOB TOJKOBAHUS IpaBa
paboTaroT peaabHO, 000CHOBaHHASI KM CUCTEMa METOOB TOJIKOBAHUS MTPaBa MPEICTAB-
JSIETCS ONTUMAILHOW U JEHCTBUTENBFHON Ha JIUTEIbHYIO MEPCHEKTHBY, MOCKOJIBKY
JIOTHKO-SI3BIKOBBIE  CIIOCOOBI (DOPMHPOBAHUS TEKCTa 3aKOHA M €ro TOJKOBAaHUS
MEHEE BCEro CKJIOHHBI K KaKUM-JIHOO PEBOJIOLMOHHBIM mepemeHaMm. Emie omHuM
HECOMHEHHBIM JOCTOMHCTBOM uccienoBanus A.®D. YepnaHueBa cienyeT NpU3HATH
COCTABJICHHBIC UM TICPEYHHU MPABUJ, KOTOPHIMU HAJJICKUT PYyKOBOJCTBOBATHCS IMPH
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OCYILECTBICHUH KOHKPETHBIX MPOLEAYP TOJKOBaHHs. MEeTO bl MPEACTAIOT KaK COBO-
KyITHOCTb TPeOOBaHMIA, YTO HY)KHO JIEJIaTh, YTOOBI 00ECIICYNUTH MOTy4YeHHE TOCTOBEP-
HBIX, HAYYHO 0OOCHOBaHHBIX 3HAHHI.

OOBIYHO METOAOIOTHU-TIPOTIATaHIUCThI HOBBIX, IKOOBI CIIOCOOHBIX OCYIIIECTBHUTD
MEPEeBOPOT B MPABOBOM HAayKe METOJIOB CHHEPIreTUKH, (HEHOMEHOJIOTUH, TepPMEHEB-
TUKH, CHCTEMHOTO TIOJX0Ja, OTPAHWYMBAIOTCA SPKUM ONHCAHHEM pEe3yJIbTaToB,
KOTOpBIE MOXKET JaTh COOTBETCTBYIOIIMI METOJ, HO BEChbMa TIYyXO TOBOPSAT, KAKIM
00pa3oM MOXKHO TOIY4UTh 3TU pe3ynbTaThl. Tak, A.b. Benrepos, TBepao yBepoBaB B
BCEMOT'YIIIECTBO CHHEPIreTHUKH, KOTOpasi, KaK OH IOJIaraeT, BHICTYMAET «KaK HOBOE
MHUPOBHJICHHE, MUPOBOCTIPUATHE, KOPEHHBIM 00pa3oM MEHSIoIIee IOHNMaHue HeoO-
XOJMMOTO (3aKOHOMEPHOTO, IETEPMHUHUPOBAHHOTO) U CIY4YallHOTO B CAMUX OCHOBAxX
MHUPOYCTpPOUCTBay. Jlanee OH MPUBOAMUT TAOJIHILy TTapaMeTPOB, IO KOTOPBIM CHHEpre-
TUKa SIBHO M OECCIIOPHO OCTAaBJISIET MO3aJH TUAIEKTUKY, U Jaxke 0OelaeT mokasarh,
YTO 3HAYUT CUHEPTEeTUKA JJISl TEOPUU TPaBa «IIPH PACCMOTPEHUU MHOTHUX TEOPETHYEC-
ckux npobaem». Ho, yBBI, fAeno nanee obenanuii He MO0, HET B paboTe HU MpUMe-
pPOB TBOPYECKOTO TPUMCHEHHUS CHHEPIreTHKH, HHU TMPAaBHJ, KOTOPBIMHU CIICAYET
PYKOBOJICTBOBAThH B X0JIe¢ CHHEPTreTUYECKOT0 aHaIn3a PaBoOBLIX sBieHUH (Vengerov,
1998:317—321).

Wnoii nogxoxn npumensier A.D. UepaaniieB, oH GopMyTupyeT KOHKPETHBIE ITpa-
BUJIa TIPOBEJICHHSI COOTBETCTBYIOIINX HCCIIENOBATENbCKUX nporenyp. OcobeHHo o6-
HIMPHOM NPEACTAeT CUCTEMA JIOTHUECKUX CIIOCOOOB YSICHEHUSI ICHCTBUTEIBHOM BOJIH
3aKOHOJATENsI, UHOTO MPAaBOTBOPUYECKOTO OpraHa. ABTOPOM H3JIaraeTcs CoAep KaHue
CEeMHU TaKUX IPHUEMOB: JIOTUYECKOE IMpeoOpa3oBaHuE, BBIBEICHHE HOPM M3 HOPM,
YMO3aKJIIOYEHUE CTEIICHH, BBIBOJbI U3 MOHITHUH, BBIBOJABI 10 aHAJIIOTUH, BBIBOJBI OT
MPOTUBHOTO, AOBEJAeHHE 0 abcypraa. B kaxxaom u3 crocoOoB coliep:kaTcsi KOHKpPET-
HBIE PEKOMEHIAINH, TTPaBHIIa, KAKUM 00pa30M HYKHO MBICITUTH, YTOOBI HY>KHO TTOJTY-
YUTh JOCTOBEPHBIC PE3YNIbTAThl. B 4aCTHOCTH, MPEANUCHIBACTCS YUYUTHIBATE CIIEIYIO-
mye npaBmia: 1) KoMy BOCTIpeleHa I1elib, TOMY BOCHPEIICHO U JIeHCTBHE, BelyIee
9TOM 1enu; 2) KTO yNpaBOMOYEH WM 00s3aH K OOJbIIEMY, TOT YIPaBOMOYEH HIIU
00s13aH K MEHbIIEMY; 3) B X0/i¢ MHTEPIPETALNHN MOHATHIA PEKOMEHIYETCs OCYIIECTB-
JSITH JIeJIeHne UX 00beMa, COTIOCTABIATh C JPYTUMH CPAaBHUMBIMU U COBMECTUMBIMHU
noustusivu U 1p. (Cherdantsev, 2002:81—97).

HoBatopckuii moaxo/1 aBTopa MposiBUIICS €1Ie B OJTHOM acleKkTe, UM Obuia mpej-
NpPUHATA MONBITKA MOKa3aTh B3aMMOCHCTBHE METOAOB TOJKOBAHHS MpaBa CO €ro
$rI0coHCcKO-METOAOTOTUYECKMM OCHOBAaHUEM — JUAICKTHYCCKUM MeTojioM. [l
TOTO, YTOOBI PACKPHITh 3HAYMMOCTb, TOAHATOH A.D. UepnaHiieBbIM podiieMsbl, HE00-
XOJIUMO BKpaTiie HallOMHHUTb, YTO BceoOmiee, Gunocopckoe BUACHUE COOTHOIIEHHUS
JTUAJICKTHYECKOT0 METO/Ia ¢ OOLIMMH, CIIEIHAIbHBIMU M YaCTHBIMH METOJaMU HAayKH
UMEET OCHOBOIIOJIATAIoNIee, MMEePBOCTEIIEHHOE 3HAYCHUE Ul IOPUAMYECKON HAyKH,
NOHUMAaHUS IOPUCTAMHU CYTH U COJEPKaHUS METO/Ia PABOBOM HAYKH.

Pacxoxee, TpaAULIOHHOE U3JI0KEHUE FOPUCTaMU ITPOOJIEMbI COOTHOIIECHHUS 1A~
JIEKTHYECKOTO METO/Ia C OCTAIbHBIMU KOMITOHEHTaMU METO/1a TPABOBOW HAYKHU HOCUT
YHCTO MEXaHMUYECKUI, CyMMAaTUBHBIN Xapaktep. M3naraercst cyTh TPEeX-IsTH MPHUHIH-
OB AUAIEKTUKN (00 BEKTHBHOCTH, MTOJTHOTHI, CHCTEMHOCTH, UCTOPU3MA | T.1.), B JTyd-
IIeM CITy4ae MOAYEPKUBACTCS UX BCEOOIIH XapaKTep, ajiee MepeuucisioTcs oomue,
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CHeIMalbHbIe METO/IbI, KOTOPbIE aBTOpaMK OepyTCsi MPOU3BOIBHO, O€3 PaCKPBITUS UX
CBSI3HM C METOZOM TUAJIEKTUKH U CBS3M JIpYT ¢ ApyroMm. [lomyuaercs He HaydHO 060C-
HOBAHHBIN METOJ KaK IIeJIOCTHAs CHCTEeMa, MPU3BaHHAasi 00ECTIEYUTh MMO3HAHKUE TIPEI-
MeTa MPaBOBOW HAYKH, & BUHETPET U3 CYOBEKTUBHO MOJOOPAHHBIX METOJIOB.

B wu3noxennu, Korja KakKIbli METOA, B TOM YHCIE W JAHATEKTHYCCKHI,
JecTBYyeT caM 1o cede, BHE CBSA3U C IPYTUMHU METOJaMH, TIpeAaeTcs 3a0BEHUIO npuH-
YUNUATLHO 3HAYUMbIL MOMEHM 8CAKOU MemOo0002UY — POJb TUATEKTUIECKOTO Me-
TOJIa KaK OCHOBBI OOIIMX, CIIEIUAIBHBIX U YaCTHBIX METOAOB. Kax/plif Takoit MeTo]
BBICTYNIAET JAECWCTBUTEIBHBIM METOJOM HAYYHOI'O MO3HAHUS MPH TOM HEMPEMEHHOM
YCIJIOBUH, YTO COCTABJIAIOIIME €r0 NPaBUjia HAYYHOI'O MO3HAHUS B TIOJTHOU MEpe COOT-
BETCTBYIOT NPUHUMIAM JAHAJECKTUYECKON JIOTUKH, MEPEBOASAT HX CO BCEOOLIETro
YPOBHSI, Ha YPOBEHb KOHKPETHBIX TPEOOBaHUI METO/Ia U TPUMEHHUTEIBHO K €ro M03Ha-
BaTEJIbHBIM LEISIM U OCOOCHHOCTSIM HCCIIETyeMbIX SIBJICHMI U TporieccoB. 4.D. Yep-
0aHyes ocmaemcs NOKA 4mo eOUHCMEEHHbIM POCCUTICKUM UCCTIe008ameeM, Npeonpu-
HAGUIUM 8 YeJIOM NOZUMUBHYIO NONBIMKY JTUKBUOUPOBAMb HA36AHHbLL NPOOEel Memooo-
Jlo2uU NPasosoli HAyKu Ha YPOHe Memo008 MOJIKOBAHUS NPAsa.

ABTOp MPHUXOIUT K PABUILHOMY BBIBOAY O TOM, YTO «IHAJIEKTHKA TOJTKOBAHUS
KaK METO0/1a O3HAHMsI COJIEP>KaHUsI HOPM IpaBa MPOSBISETCS B COBOKYITHOCTH CIIOCO-
0OOB TOJIKOBaHUS M OOJbIIE HE B YEM IPOSBIATHCA HE MOXET. ...Bce BMecTe B3sThIE
CHoCOObI TOJIKOBAHUSA (CHCTEMaTHUYECKUM, SI3BIKOBBIM U T.JI.) 00pa3yroT eIuHbIN 1ua-
JIEKTUKO-MATEPUATTUCTHUECKUNA METOJ] UCCIeI0BaHMs (TOJIKOBAaHUS) COACPKAHUS ITpa-
BOBBIX HOpM» (Cherdantsev, 1972:74,77).

B cBsi3u ¢ TeM, YTO BOIIPOC O THATEKTHUYECKOM OCHOBAHUU METO/I0B TOJIKOBAHUS
MpaBa OCTaeTCsi OTKPBITHIM IO Hacrosimiee Bpems, A.D. YepnaHueB HCHONb3YET
M3BECTHOE JICHUHCKOE TOJIOKEHUE O YepTax AHaJeKTHYECKOH JIOTUKH, U3I0)KEHHOE B
opomrtope «Eme pas o mpodcoro3ax, 0 TeKyIeM MOMEHTE B 00 ommoKax TT. TpoI1koro
u byxapunay». B.W. JleHuH Ha3pIBaeT 4eThIpe dJIEMEHTA IMAJIEKTHKH: 1) MOIHOTA
¥ BCECTOPOHHOCTH MO3HAHUS; 2) HEOOXOJUMOCTh UCCIIEOBAHMS MIPEIMETA B €TI0 pa3-
BUTUH; 3) TpaKTHKa KaK KPUTEpUH HCTUHBI U 4) KOHKpPETHOCTh McTWHBI (Lenin,
1970:290). B pesynbrare A.®D. UepaaHiieB NpuxoIuT K BBIBO/Y, YTO BCE HA3BAHHBIE
MPUHLIMIIBI UCTIOJIB3YIOTCS B IPOLIECCE TOJIKOBAHUS MPaBa.

[TpyHLIKIT TOTHOTHI U BCECTOPOHHOCTH IMO3HAHUS, [0 MHEHHUIO aBTOPa BOILIOLIA-
eTcs BO BCel COBOKYITHOCTH CIIOCOOOB TOJIKOBaHUs npasa. CyTh BTOPOro TpeOOBaHUs
JIMAJIEKTUKHN OH BUJUT B «IIOSIBJICHUU HOBBIX CUTYallui, KOTOPHIX HE CYIIECTBOBAJIO B
MOMEHT H3/IaHUsI HOPMBI B OITPEICTICHHON Mepe CIIOCOOCTBYET «IBHKCHHUIOY, «pa3Bep-
TBIBAHUIO» €€... DTO «JIBM)KEHHE» KOHKPETHOCTH B paMKax aOCTPaKTHOCTW». TpeThe
TpeOoBaHMe AWANEKTUKU, 10 MHeHHio A.D. UepmaHieBa, HaXOAHWT BBIPAKECHUE
B TECHOM CBSI3M TOJIKOBaHWS C TpakTUKOu. [locnennee TpeboBaHne KOHKPETHOCTH UC-
TUHBI MIPOSBIISIETCS B TOM, UTO OHA «KACAETCs COAEPKaHUsI KOHKPETHOM HOPMBI ITpaBa
WM KaKOW-TO €e KOHKPETHOM 4acTH, 4yepThl U T.I. KOHKPETHOCTh €€ COCTOUT TaKXkKe B
TOM, YTO TOJIKOBAaHUE OCYIIECTBISETCS OOBIYHO MPUMEHUTENBHO K KOHKPETHOMY
ciyuato» (Cherdantsev, 2002:40—42).

[TonpiTka A.®. UepaHiieBa pacKpbITh COOTHOLLIEHUE JUATEKTHYECKOTO METO 1A
C METO/IaMHU TOJIKOBAHMsI IIPaBa MPECTaBISIET COOOM 3aMETHBIM IIar B UCCIAEAOBAHUAX
METOJIOJIOTUH MTPABOBOM HAYKH, B PACKPBITHH MEXaHU3Ma B3aUMOICHCTBHS BCEOOIIIETO
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¢unocodckoro Meroa ¢ METOJJaMU KOHKPETHO-HAYYHOT'O 3HAaHUS. ABTOP IPaBUIBHO
omnpezesnseT NoIX0 ] K UCCIeI0BaHUIO Ha3BaHHOM B3aUMOCBSI3H, HO, 0 HAIlleMy MHe-
HUIO, HE YUUTHIBAET, KAK MUHUMYM, IBYX 00CTOSTENHCTB. Bo-nepBhIX, TOT (akT, 4To
npuBeaeHHbIe B.M. JICHUHBIM TIPUHIUINBI TUAIEKTHYECKOW JIOTUKH, TI0 €T0 XKe MpH-
3HAHUIO, HE UCUYEPITBIBAIOT BCETO AUATIEKTUUYECKOro MeToAa. COOTBETCTBEHHO, MOTHOE
CHUCTEMHOE H3yYCHHE IHAIEKTUIECKOTO OCHOBAHMS METOJOB TOJKOBAaHUS TpaBa
HYX/1aeTcsl B JalbHeleM, 6ojee MoJIHOM H3y4eHnu. Bo-BTOPBIX, MpoOieMaTHIHBIMU
npenactatoT BbIBOABI A.D. YepaaHiieBa OTHOCUTENBHO OTPaHMYEHUS TUATEKTHKH
«CaMOJBMKEHUS TIpaBa paMKaMH a0CTPAaKTHOTO.

B nunanexTuke mporuecc «CaMOIBUKEHHS, «PAa3BUTH» UCCIEAYEMOTO SIBJICHUS
MOHUMAJICS KaK Cyry00 3aKOHOMEPHBIN, MPOTUBOPEYUBBIN IPOLIECC, UCTOUHUKOM pa3-
BUTHSI KOTOPOT'O BBICTYIAET €IWHCTBO U OOpb0a MPOTUBOIOIOKHOCTEH. PackpbiTre
3TOro MpoIecca BO BCEH €ro MojJHOTE U BCECTOPOHHOCTH, KaK TOro TpeOyeT Jualiex-
THKa, COCTABJISIET IVIABHYIO 33/1a4y KOHKPETHBIX HAyK, B TOM YHCJIE U MPaBOBEICHUS.
MexaHu3M 1 3aKOHOMEPHOCTH Pa3BUTHS, «CAMOIBM)KEHHUS» TPaBa COCTABIISIOT MPeJi-
MET MPaBOBOW HAYKH, a €r0 YCIEIIHOE PACKPHITHE MOKET OBITh OCYIIECTBICHO Ha
YpPOBHE TEOPETHUYECKOTO ITO3HAHUS METOJOM BOCXOXKICHHS OT aOCTPaKTHOTO K
KOHKpEeTHOMY. [IprMepoM rHOCE0I0rHUeCKUX BO3MOKHOCTEN JAHHOTO METO/1a MOYKET
ciyxuth «Kanuram» K. Mapkca.

ITonbITKN COBETCKUX MPABOBENOB, IPOYHO CTOSIBILIMX Ha JOrMarax lopUande-
ckoro nosutuBusMa, (C.M. Acknasuii (Asknaziy, 1948), A.M. Bacunbes, B.O. Tenen-
6ayM (Tenenbaum, 1972) u ap.), npUMEHUTH JaHHBIM METOA B IPABOBOI HayKe HE MPU-
BEJIM K OKUIaeMbIM pe3yibTaTaM. 60 HEeBO3MOXKHO pemaTh 3aa4u TEOPETUYECKOTO
YPOBHS1, UCTIOJIB3YSI IO MPEUMYIIIECTBY METO bl SMITUPUYECKOT0 Mo3HaHMs. B ux uncio
BXO/ISIT METO/IbI TOJIKOBAHUS MIpaBa, OPHEHTUPOBAHHBIC, KAK U3BECTHO, HA PACKPBITUE
COJIEp’KaHUsl PeabHO CYIIMX, KOHKPETHBIX HOpM mpaBa. [Ipomecc ux TOIKOBaHUS
OCYIIECTBIISIETCS] C PUMEHEHHEM «3a4aTKOB BCEX DJIEMEHTOB JTUAIICKTUKI, OJTHAKO
3aKOHOMEPHOCTH Pa3BUTHS MPaBa 3TOMY YPOBHIO [TO3HAHUS OKa3bIBAIOTCS HEAOCTYII-
HbIMU. COOTBETCTBEHHO Y IPUHIIMIT TUATICKTHKH, TPEOYIOIIUI paCKPBITHS 3aKOHOMEP-
HOI'0 X0J/la CaMOJIBUYKEHUS MCCIEAYEMOMY, HE BXOAUT B YMCIIO IPHHLUIIOB JHAJEK-
TUKH, COCTABJIIONIX (PUIOCOPCKYIO OCHOBY METO/IOB TOJIKOBaHHMS IPaBa.

3akioueHue

Takum oOpa3om, nennslii Bkiag A.dD. YUepnanuesa B pa3paboTKy JOTUKO-METO-
JOJIOTMYECKUX MpoOJeM MpaBOBOM HAyKH MPOSBISETCS, BO-TIEPBBIX, B pa3pabOTKe
Hay4YHO 0OOCHOBAHHOT'O MOJX0/1a K U3yUEHHIO JIOTHUECKUX U (PHIOCOPCKUX MpodaeM
IIPAaBOBOI HAyKH; BO-BTOPBIX, B ONpPEAEICHUM MEXaHHW3Ma B3aUMOJAEHUCTBUS METOAA
TUATICKTHKHN KaK (pHI0CO(pCKOM OCHOBBI METOJIOB TOJIKOBAHHS MpaBa M, B-TPETHUX, B
IIOCJIEI0BATEIbHOM PACKPBITUU COAEPKAaHMS METOI0B TOJIKOBAHMS IIpaBa Ha YpOBHE
KOHKPETHBIX METOJI0JIOTMYECKUX MTPABHIL.

K coxanenuto, pabotsl A.®. Yepnanuesa, omyOJMKOBaHHbIE HEOOJBIIMMHU
TUpPa)XKaMH, JaBHO MCUE3JIU C IPUIABKOB Mara3uHOB U IUPOKON UYUTATEILCKOM ayau-
TOPUH OKa3bIBAIOTCSI HEJOCTYIIHBIMU. YUUTHIBAsI U3J10)KEHHOE, ObUIO ObI JKeJIaTelbHO
u3gaTh OCHOBHbIE paboTel A.D. YepmaHueBa N0 JOTHKO-METOJOJIOTUYECKUM
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np06neMaM HpaBOBOﬁ HAayKH B BUAC ((I/I36paHHOFO», I[a6LI 00ecrneynTs UX AOCTYII-
HOCTD IJI1 COBPEMCHHOTI'O YUTATCJIA U B IICPBYIO OYCPEAb NI CIICHUAJIMICTOB B obmactu
JIOTUKH U METOJO0JIOTUHN IIPABOBBIX I/ICCJ'ICI[OBaHI/If/'I.
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Hay4Hasa cTtaTtbs

OcBo6OXAeHMe OT UCNOJTHEHUA 00A3aTenbLCTB
Nno TPaHCrpaHMYHbIM U BHYTPEHHUM KOHTpakTam B cBs3u ¢ COVID-19:
aHanus cyaeb6HOM NpakTUKn

S1.0. Anmumosa' = DA<

MockoBCkHii rocygapcTBeHHbIN ropuandeckuil yausepcuteT uM. O.E. Kyraduna (MI'TOA),
2. Mocxea, Poccutickas edepayus
D<legal-solicitor@yandex.ru, yaoalimova@msal.ru

AnHoTtanus. ITannemus, soi3BanHas BupycoM COVID-19, noaHOCTbIO U3MEHMIA XKU3HB 00IIe-
crBa. CeromHs B MHpe HaOIIOJaeTcs yke TPeThs BONHA KopoHaBupyca. OO 3TOM CBHIETENBCTBYET
PEKOpAHBIA POCT HOBBIX cilydaeB. HecMOTps Ha CHOXKHYIO CHUTyalUio, KaX[blii A€Hb KOMMEpPCAHTBI
IIPOJOJIKAIOT 3aKIII0YaTh TPAHCIPAaHUYHBIE M BHYTPEHHHUE KOHTpakThl. CienoBaTellbHO, BOIIPOC OCBO-
OO’KAEHNS OT WCIIOJNHEHUs 00s3aTeNbCTB BeieACTBUE HacTymuieHus mocneactsuit COVID-19 Bcraer
OYEHb OCTPO U HYXKJAETCsl B I€TANBbHOM paccMOoTpeHud. C Leblo IPOoBEACHUS aHaIu3a Cy1eOHOM mpak-
THKH, KOTOpasl CKJIaJBIBA€TCSl HAa MEXIYHAPOJHOM YPOBHE B PasHbIX CTPaHAX M HA HAllMOHAIBHOM
ypoBHe B PD 1o naHHOMy BOIpOCy, MBI MpelylaraéM IIpOaHaau3HpOBaTh ABE KOHLEMLUHU, a UMEHHO
(hopc-Maxop (force majeure) v cylecTBeHHOE H3MEHEHHE 00CTOSTENbCTB (hardship). B nanHoit pabore
OBbLT OCYILIECTBIICH aHAIN3 MEXIYHApOAHBIX aKTOB TOCYJapCTBEHHOTO U HETOCYAAPCTBEHHOTO PETyJIH-
POBaHUsI, pACCMOTPEHBI MOIXO/bl 3aPYOEXKHBIX I'OCYJAPCTBEHHBIX CYAOB IO BOIPOCAM OCBOOOMKIEHUS
KOHTPareHTOB OT HCIIOJHEHHsS O00sA3aTeNnbCTB BCIEACTBHE HacTyruleHus nocienctsuii COVID-19
U U3y4yeHa IPaKTUKa POCCHUCKHX cynoB. MccaenoBaHue NPOBEIEHO C HCIIOJIb30BAaHUEM OOLIEHAYYHBIX
U CIEIHATbHBIX METOJOB ITO3HAHUS: JIOTHMYECKOTO, CHCTEMHO-CTPYKTYPHOTO, METOIOB O00O0OIIeHHS,
CHHTE3a, UHAYKIUU U AeAyKUuH. Ps 3HAUNMBIX BBIBOJIOB CAENAH C OIOPON Ha CPaBHUTEILHBIA METO]
WCCIIeIOBaHMs. AHAIU3 cyneOHOi npakTuku B P 110 BompocaM mpUMEHEHHUs] KOHIIEIIIIMA OCBOOOXK/Ie-
HUS OT UCIIOJIHEHUS 00s3aTeNIbCTB CBUAETENILCTBYET O TOM, YTO B POCCHHCKHX Cylax, K COXKaJCHHIO,
[I0Ka CKJIAJ(bIBAETCS ABOSIKAs IIPAKTUKA 110 IIOBOAY IIPU3HAHUS TOIO WIIM HHOTO 0OCTOSATENBCTBA OCHOBA-
HHEM U1l 0CBOOOXKIICHUSI KOHTPAreHTa OT OTBETCTBEHHOCTH. OOBACHAETCS 3TO T€M, UTO IPUHINII pacta
sunt servanda (¢ 1aT. «IOrOBOPBI JOJKHBI UCIOJIHATHCS») IPOAODKAET UMETh PELIAIOIEe 3HAYECHUE B
MeXAyHapoIHoi npaktuke. [1o moBoxy npuMeHeHNs: BTOPOH KOHLENLUH — CYLIECTBEHHOTO U3MEHEHHS
00cTOATENbCTB — HAOMIOAaeTCs MO3UTHBHAS [IPAKTUKA CO CTOPOHBI POCCUHCKHX CyI0B. B poccuiickux
CyZax B HACTOSIIee BPeMs MOXKHO IIPH3HATH 0OCTOATENBCTBO, KOTOPOE MOBIHAIO Ha HCIONHEHHE I10
KOHTPaKTy B pe3ylbTaTe HACTYIUIEHHUS KOPOHABUPYCHOHM uHbexuuu umu nociencrsuii COVID-19,
CYILECTBEHHBIM U3MEHEHHEM OOCTOSITENILCTB.
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This work is licensed under a Creative Commons Attribution 4.0 International License
o https://creativecommons.org/licenses/by/4.0

40 IMAHJAEMUSA U ITPABO


https://orcid.org/0000-0002-7368-8526

Alimova Y.O. RUDN Journal of Law. 2022. 26 (1), 40—59

Kiouesrble cioa: COVID-19, ¢popc-maxop, hardship, 06cToATeIbCTBO HEMPEOIOTMMOI CHITBI,
CYIIECTBEHHOE M3MEHEHNE 0OCTOATENbCTB, BeHCcKas KOHBEHIHS O JOTOBOPAaX MEXITyHAPOTHON KyIUIH-
npojaxu ToBapos, IIpunnunsl YHUJIPYA, TpaHcrpaHUYHBI KOMMEPYECKUH KOHTPAKT, BHYTPEHHUN
KOMMEPUECKHI KOHTPAKT, pOCCUICKasl Cy/IeOHas MPaKTUKa

KondukT untepecoB. ABTOp 3asBIseT 00 OTCYTCTBUHM KOH(INKTa HHTEPECOB.

Hudopmanus o punancupoanuu. HayuyHoe uccienoBaHue BBIIOJIHEHO B paMKax rocyaap-
ctBenHoro 3aaanus Ne 075-00998-21-00 ot 22.12.2020 r. Homep tembr: FSMW-2020-0030 «Tpancdop-
Manus poccuiickoro npasa B yCIOBUSIX OONBIINX BBI30BOB: TEOPETUKO-IIPUKIIATHBIE OCHOBBIY.

Jama nocmynnenus 6 pedaxyuio: 30 urons 2021 2.
Lama npunsmus x neuamu: 15 saneaps 2022 e.

21.]'[5[ HUTHPOBAHUS:

Anumosa A.0. OcBOOOXKICHNE OT UCIIOTHEHHS 0053aTEIbCTB 10 TPAHCTPAHUYHBIM U BHYT-
peHHNM KOoHTpakTaM B cBsi3u ¢ COVID-19: anamus cyne6noit npaktiku / RUDN Journal of Law.
2022. T.26. Ne 1. C. 40—59. https://doi.org/10.22363/2313-2337-2022-26-1-40-59

https://doi.org/10.22363/2313-2337-2022-26-1-40-59

Research Article

Transformation of several issues of exemption from obligations
under cross-border and domestic contracts due to COVID-19:
analysis of judicial practice

Yana O. Alimova'>'><

Kutafin Moscow State Law University (MSAL), Moscow, Russian Federation
Plegal-solicitor@yandex.ru, yaoalimova@msal.ru

Abstract. The COVID-19 pandemic has completely changed the entire life of the society. Today,
the world witnesses the third wave of the COVID-19 pandemic. This is evidenced by the steadily
increasing number of new cases of contamination. Despite the difficult situation, every day merchants
continue to conclude cross-border and domestic contracts. Therefore, the issue of exemption from
obligations due to the onset of the consequences of the COVID-19 pandemic is relevant and requires
detailed consideration. We propose to analyze two concepts, namely, force majeure and a significant
change in circumstances (hardship), in order to analyze the judicial practice (case law) developing at the
international level in different countries and at the national level in the Russian Federation. The article
analyzes international acts of both state and non-state regulation, examines the approaches of foreign state
courts to the issues of exemption of counterparties from fulfilling obligations due to the onset of the
consequences of the COVID-19 pandemic and practice of Russian courts. The study was conducted using
general scientific and special methods of cognition: logical, systemic-structural, methods of
generalization, synthesis, induction, and deduction. Certain substantive conclusions are made based on
the comparative research method. Analysis of the Russian judicial practice concerning the application of
the concept of exemption from the fulfillment of obligations shows that, unfortunately, Russian courts
apply dual practice regarding recognition of a particular circumstance as a basis for releasing a
counterparty from liability. This is explained by the fact that the principle of pacta sunt servanda
(contracts must be executed) continues to be of decisive importance in international practice. With regard
to the second concept application, namely, a significant change in circumstances, we note a positive
practice of Russian courts. Currently, the Russian courts recognize the circumstance that affected
performance under the contract due to the onset of coronavirus infection or consequences of the
COVID-109 as a significant change in circumstances.
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BBenenune

[langemus, BbI3BaHHasg HOBOM KopoHaBHpycHON wuHpekuueit COVID-19,
OBICTPO PaCIPOCTPAHUIIACH IO BCEMY MUPY H CTaja pa3pyUIUTEIbHOM 151 MUJTTHOHOB
JrO/IeH, OKasana W MpPOJOJDKAET OKa3bIBaTh MPSIMOE BO3JCHCTBHE Ha MHOTHE 3aKITIO-
YCHHBIC TPAHCTPAHWYHBIC U BHYTPCHHUE KOHTPAKThl. OCOOCHHO OKAa3aMCh TOJBEP-
JKCHBI €€ BIIMSIHUIO T€ KOHTPAKTHI, BBIMOJHEHHE TI0 KOTOPBIM JTOJDKHO OBLIIO TIPOHMCXO-
JIUTHh B TEYCHUE OTPECIIEHHOTO BPEMEHHOTO TePHO/Ia WIIH JTOJKHO OBLII0 HAYaThCS B
Kakoil-To MOMeHT B Oyaymem. s JOroBapuBalOIIMXCS CTOPOH MAHIEMHUIO U €€
MOCTIEICTBAS HEBO3MOXXHO OBUIO TIpeABUAETh. be3ycloBHO, MHOTHE KOHTPAreHTHI
OKa3aJIUCh HE B COCTOSHHH BBIIIOJIHUTH CBOM 00S3aTENbCTBA B COOTBETCTBUHU C KOH-
TPAKTOM M CTallil TOOMBATHCA OT BTOPOW CTOPOHBI MO KOHTPAKTY OCBOOOXIEHUS OT
UCTIOJIHEHHSI CBOMX 00S3aTENbCTB, @ TAKXKE MBITaThCSI N30€KaTh OTBETCTBEHHOCTH 3a
HapyIIeHHE JI0TOBOPA.

Ha nomotirs uM B 3T0i CUTYyalluy NPUILLIIH IBa MEXaHU3Ma OOIIEeTo JJOTOBOPHOTO
npaBa: BO-TIEPBBIX, (OpPC-MaKOpHAsi OrOBOPKA M OTOBOPKA CYIIECTBEHHOTO M3MEHEHUS
oOcrosiTensCcTB (hardship), eciau OHM COAEPKAIUCh B KOHTPAKTaX; BO-BTOPBIX, MOJO-
JKCHUSI IPUMEHUMOT'O BHYTPEHHETO JIOTOBOPHOTO TPaBa, KACArOIIUECs HEIIPEIBUICH-
HBIX WM HENPEJIOTBPATUMBIX OOCTOSTEIBCTB, KOTOPhIC BO3HUKAIOT MOCIE 3aKII0Ue-
Hus gorosopa (Rauh, 1996; Ware, Yang, Fu-Tomlinson, & Smyth, 2020; Ramberg,
2011; Maskow, 1992).

Takum oOpaszom, mangemus, BeizBanHass COVID-19, BHOBB 3actaBiseT oOpa-
TUTHCA K JIBYM KOHIICTILIMSIM, @ UMEHHO (Opc-Makopy (force majeure) n cymecTBeH-
HOMY M3MEHEHHUI0 00CToATeNbCTB (hardship).

Ilonamue ghopc-madicopa é mexcoynapooOHom 4acmuom npase
[lepBbIii BaXHBIH MEXIYHAPOIHBIM JOTOBOP B cepe MEXIyHApOIHOTO
YaCTHOI'O IIpaBa, B KOTOPOM IIOJHHUMACTCS BOIIPOC 0CB060)K,II€HI/ISI KOHTPArcHToB OT

UCTIOJIHEHHSI 00513aTeNbCTB, — 3TO BeHcKkasa Koneenyua o 002080pax mexicoynapoo-
Holl Kynau-npoodadicu mosapos 1980 2. (nanee — BeHckass KOHBEHITU ).
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Benckas kouBenmus 1980 r. — moroBop, coaepxammuii yHUGUIIIPOBAHHBIC
MaTepuaibHO-IPABOBbIE HOPMBI IO OCHOBHBIM BOIIPOCaM JOTOBOpa MEXIyHApOIHOM
KYIUTH-TIPOAAKK TOBapoB. Pa3paboTuuMku JOKyMEHTa CTPEMHJIUCH PaCIpOCTPAHUThH
€ro B CaMBIX Pa3HBIX CTpaHaX OT aHTJIO-AMEPUKAHCKUX JI0 MycyJibMaHCKkux. OHH cTa-
paJIiCh HE UCTIOIB30BaTh HEKOTOPHIE MOHATHUS, TAKUE, HAIPUMED, Kak «(hopc-Makop»
U «HETMPEOAOIMMasl CHJIa»: OHH CBOHCTBEHHBI OIPE/ICIICHHBIM TPAaBOBBIM CHCTEMAaM.
Nmenno nostomy Pasnen IV Benckoii xkonBenuuu 1980 r. HaumHaercs cr. 79 mop
Ha3zBaHWeM «OCBOOOXKIEHHE OT OTBETCTBEHHOCTH». B COOTBETCTBHMM ¢ MaHHOW CTa-
Thel KOHTPAreHT He HECET OTBETCTBEHHOCTH B CIydac HEHCITOJHEHHUS CBOMX 00s13a-
TEJIHCTB MO0 KOHTPAKTY, €CIIM CMOXKET JI0Ka3aTh, 4YTO OHO OBIJIO BBI3BAHO MPEISATCTBUEM
BHE €0 KOHTPOJIS M YTO HEJb3s ObUIO OT HETO Pa3yMHO 0XKHIATh PUHATHS 3TOTO Mpe-
ISATCTBUSL B PacyeT Ha JTale 3aKIOYEeHUS] KOHTpPAKTa MO0 M30eKaHUs/TIPEOT10ICHHS
JIAHHOTO TIPENATCTBUS MM K€ €ro MOCIeICTBHUIA' .

Bropoit MexxayHapoaHbIiA aKT, KOTOPBIA PETyJIHUPYET BOMPOCH OCBOOOXKIACHUS
CTOPOHBI OT OTBETCTBEHHOCTH 32 HEUCIIOJHEHHE KOHTPaKTa, — JOKYMEHT HEerocyaap-
CTBEHHOT'O PETyJIMPOBaHUA, HOCIIINK Ha3BaHue IIpunyunvt mercoynapoOHvIxX Kom-
mepueckux 002060pos YHH/[PYA (nanee — llpunmunsl YHUIPYA). Tlocnennss
ero penaxiusa gatupyercs 2016 r.

Brimreo603HaueHHBIE BOITPOCHI MOJTYYHIIN OTpaKeHHE B ¢T. 7.1.7 MaHHOTO JIOKY-
MmeHTa. [1o 3T0¥ cTaThe, KOHTPAreHT OCBOOOKIAETCS OT OTBETCTBEHHOCTH 32 HEHCITOJI-
HEHHE, €CIIM CMOXKET JJ0Ka3aTh, YTO HEUCTIOJIHEHHE OBLJIO BHI3BAHO MPENSATCTBUEM BHE
€r0 KOHTPOJISI M UTO HEIb3s OBLIO OT HETO Pa3yMHO OKHMIATh MPUHATHS 3TOTO MPETIST-
CTBUS B pacueT Ha JTarle 3aKII0YeHHUs KOHTpaKTa JIM00 ke N30eKaHUs/TIPEOJ0TCHHS
JIAHHOTO TIPEMATCTBUS MIIH €T0 MOCIeICTBHIA.

UTo0Bl TO WJIM MHOE OOCTOSTENBCTBO OBLIO TpH3HAHO (OPC-MaKOPHBIM CO-
ritacHo [Tpuannnam YHUJIPY A, oHO NOIKHO COOTBETCTBOBATH CIEIYIOIIMM KPHUTE-
pusim: 1) 3To 0OCTOSITETHCTBO TMPEMSATCTBYET MCIIOTHEHUIO 00s3aTENbCTBA MO KOH-
TPaKTy; 2) 3TO OOCTOSITEILCTBO HAXOAUTCSI BHE KOHTPOJISI HE MCIIOJHUBIIEH €ro CTo-
PpOHBI; 3) KOHTpareHThl HA MOMEHT 3aKJIIOUYCHHS] KOHTPAaKTa HE MOTJIM MPEANoaararh
HACTYIUICHHUS TaKOTO OOCTOSTEIbCTBA.

Ocob6enHo BakHbIM nipefcTaBisercs 1. 4 ct. 7.1.7 [lpuanunos YHUJIPY A, rie
ckazaHo: «llomokeHuss HacToAIlIEH CTaTbU HE MPEMATCTBYIOT CTOPOHE BOCIOJIB30-
BaThCSl CBOMM IIPaBOM MPEKPATUTh JOTOBOP HIIM MPUOCTAHOBHUTDH UCTIOTHEHUE JTHO0 Ke
Tpe6GOBATH YIUIATHI IIPOLIEHTOB TOIOBBIX»’,

Crnenyronmii akT, 3aKpeTUISIONIUI MOJIOKEHUsT 00 00CTOsTENBCTBAX HEMPEO10-
JIUMOM CUJIBI, — OKYMEHT 1oJ Ha3BaHueM Ilpunuyunvt Eeponeiicko2o 002060pHo2o
npasa, unu Ilpunyuner Jlanoo (nanee — Ilpunmmner Jlanmo). Ero ct. 8:108
MPaKTUYECKU AOCIOBHO NoBTOpseT mnojoxeHus I[lpunnunos YHUJPYA c ognum
uckioueHueM. Tax, B cT. 8:108 Ilpunuumnos JIano He coepKUTCS YHKTA O TOM, YTO
CTOPOHA MOXET MPEKPATUTh JOTOBOP WUJIM MPUOCTAHOBUTH €r0 UCIOJHEHHE, a TaKKe

! Konsennus Opranuzamun O6bequHeHHbIx Hanuii o 10roBopax MexIyHapoaHON KyTUIM-TPOAaku TOBapOB
(Bena, 1980 r.). Pexxum noctyma: https://uncitral.un.org/en/texts/salegoods/conventions/sale_of goods/cisg

2 TIpUHIMITE MEXTyHAPOIHBIX KOMMepUEcKUX norosopoB YHUJIPYA. Pexum pocryna: https://www.unidroit.org/
instruments/commercial-contracts/unidroit-principles-2016

3 TIpUHIMIIBI MEXTyHAPOAHBIX KOMMepUECKHX gorosopoB YHUJIPVA. Pesxum noctyna: https://www.unidroit.org/
instruments/commercial-contracts/unidroit-principles-2016
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noTpeboBaTh yIUIaThl MPOIIEHTOB roJI0BBIX. Mexay TeM B 1. 2 Apyroii crarbu [Ipun-
unoB Jlango, a umenHo 8:101, copepkuTcs cienyroliee NpaBuiio: €CIM HEUCIOIHE-
HUE ObUIO BBI3BAHO OOCTOSITENILCTBOM HENPEOOJIUMON CHUJIbI, KOTOPOE OTOBOPEHO B
cT. 8:108, To moTepneBIas CTOPOHA MOKET BOCIIONB30BAThCS TFOOBIM U3 CPEZCTB Mpa-
BOBOM 3aIllUTHI, U3JI0KEHHBIX B II1. 9, KpoMe TpeOOBaHUS UCTIOTHEHHS U BO3ZMELLICHUS
yowITkoB. Takum o6paszom, Mpunrumns! Jango u Hpuanunst YHUJIPYA conepsxaT
OYCHb CXOXKHE (POPMYINPOBKH.

Eme oauH akT HEroCcyJapCTBEHHOTO PETYJIMPOBAHUS, CaMbIi MacIITaOHBIH 110
COJIePKAHUIO, TAKIKE COJIEPIKHUT MOJOKEHUSI 00 OCBOOOKIEHHH OT OTBETCTBEHHOCTH B
CWIIy TIPETSATCTBUNA. ABTOp HACTOSIIEH CTaThW MMEET B BUJAY aKT IOJ Ha3BaHUEM
Mooenvuvie npasuna Esponeiickoco npasa (DCFR) (manee — MopenbHbie
npasmia). B ct. 3:104 kaury 111 cogepkarcs msaTh MyHKTOB, B KOTOPBIX MOJIPOOHO pac-
KpBbIBaeTCs JaHHbIH Bonpoc’. OCHOBHOE OTIMYHE JaHHOTO JOKYMEHTa OT IIpuHIMIoB
YHUJAPYA u Ilpunuunos Jlaumio — To, 4TO B HEM BCTPEUAIOTCS CIEAYIOIINE TOJIO0-
KeHus. Bo-mepBblx, B MOAENbHBIX MpaBUJaX YKa3bIBAETCS: €CIIM MPENATCTBUE,
KOTOpPOE OCBOOOKIAE€T CTOPOHY OT OTBETCTBEHHOCTH, HOCUT TMOCTOSIHHBIM XapakTtep,
TO 00s13aHHOCTH Ipekpariaercs. [Ipu 3ToM BeTpeuHas 0053aHHOCTD TaKXKe MpeKpalia-
etcsi. Bo-BTOpBIX, B IOKYMEHTE OTMEYAETCA, UTO JOJDKHUKY CIIEAYET YAOCTOBEPUTHCS,
YTO YBEIOMJICHHUE O MPEMSATCTBUU OTYYEHO KPEIUTOPOM B Pa3yMHBIH Cpok. B cimyuae
HENOJYyYEHUs] TaKOro YBEAOMJICHHMsSI KPEAUTOp BIpaBe TpeOOBaTh BO3MELIEHUS
yOBITKOB.

Mexnynaponnas topropas nanata (ICC) oonosuina B 2020 r. Ozeeopxu o ¢popc-
Mavicope u cyuwecmeennom usmenenuu obcmosmenvcme’.

OCHOBHBIX HOBOBBEJICHUI JBa. ITO HOBasi kpatkas ¢opma OroBopku o dopc-
Makope (oHa c(OpMyYIHPOBAaHA B HECKOJIBKHUX KIIFOUEBBIX MOJIOKEHHAX, OXBATHIBAIO-
MIUX KJIFOYEBBIE aCMeKThl (opc-Makopa, ¥ OCOOCHHO MOIXOAWUT Ui NMPUMEHEHHS
IPEJICTAaBUTENSAMU CPEHETO M MAJIOro OM3Heca) U pacliipeHHble BapuaHTbl OroBOpKH
0 CYLIECTBEHHOM M3MEHEHUHU 00CTOSTENBCTB, Ja0IINe BO3MOXHOCTh paCTOPTHYTh J10-
roBOp MO0 e BHECTH U3MEHEHHUS B €T0 YCIIOBHS .

[Tpoananu3upoBaB pa3HbIE aKThl MEXITYHAPOJHOTO XapakTepa, Kak 00s3aTelb-
HBIE, TaK M (aKyJIbTaTUBHBIC, MOXKHO 3aKITIOUUTH, YTO OOCTOSATENHCTBO, YTOOBI OHO

4 Tekcr Ipuniunos EBponeiickoro 10roBopHOro mpasa I0CTYIIEH Ha aHIJIMHCKOM si3bike. PesxuM poctyma:
https://www.trans-lex.org/400200/_/pecl/

5 CM.: MozenbHbIE paBmIIa €BPOIIENCKOTO YaCTHOTO TpaBa / mep. ¢ anmi.; Hayd. pea. H. FO. Pacckasosa. M.:
CraryrT, 2013. C. 231—233.

¢ Tekcr OroBopok 0 (oOpc-MaKOpe M CYUIECTBEHHOM H3MEHEHUH OOCTOSTENBCTB. PekuM jpocTyna:
http://www.iccwbo.ru/news/2020/I[CC_mezhdunarodnaya-torgovaya-palata-icc-obnovila-ogov/

XoTenock ObI OTMETUTH, YTO HOBasl OroBopka o popc-makope MTII ormmmuaercs ot pepakunu 2003 r. 28 u3-
MeHeHUsMH. [lepedncianmM HeKOTopble W3 HUX: 1) M3 KaTerophy BOCHHBIX IEHCTBUII UCKIIOYCHBI OJIOKana u
BOCHHOE IMOapro, OECIOPsIIKH, TAKKe UCKII0OYEHa YIPo3a BOOPYKEHHOTO KOH(IIMKTA; BOSHHAsI MOOHIH3aIHs
Tenepb JOJDKHA OBITH OOIIUPHOHN, YTOOBI ONACTh MOJI OTOBOPKY; 2) B KaTETOPUM COLMAIBHBIX HNOTPSCEHUH
MSITEX U aKThl HSTIOBUHOBEHUSI 3aMEHEHBI Ha OYHT, BOCCTAHUE M PEBOJIIOLIUIO; OTHECEHBI K ATOM K€ KaTerOpHH,
HO OCTAJINCH B IIEPeYHe TePaKTHI, Cab0TaXk M MHPATCTBO; 3) U3 KATETOPHUHU TOCYNapCTBEHHBIX IPEANNCAHHI
BEIHECEHBI U BBIIENCHBI B OTJEIbHYIO BAJIIOTHBIE M TOPTOBBIC OTPAaHUYCHHMS, YMOapro, CAaHKIUH; UCKIIOYCH
KOMEHJaHTCKuil 4ac; 4) BepakeHue acts of God MCKIIOYEHO U3 TEKCTa OTOBOPKH, B TOM YHCIIE U3 aHTIIMHCKOIT
BEpCHU; 5) BBEICHO MOHATHE MaHJEMHUH; 0) MOHATHE «TEXHOTCHHBIE KaTacTpO(BD» JIOMOIHEHO JUTNTEIEHBIM
BBIXOJIOM U3 CTPOsI MHPOPMAIIOHHOI CHCTEMBI HIIM SHEPTOPECYPCOB.

7 Orosopxku ICC 0 (hopc-Makope U CyIECTBEHHOM U3MEHEHHH 06CTOATENLCTB. Mapt 2020 1. Pexkum pocTyna:
http://www.iccwbo.ru/news/2020/ICC_mezhdunarodnaya-torgovaya-palata-icc-obnovila-ogov/
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OBUIO TPU3HAHO (POPC-MAKOPHBIM, JOKHO COOTBETCTBOBATh CIEAYIOUIMM KpUTe-
pUsSIM: HMMETh BHEIIHMHA XapakTep; ObITh HEU30€KHBIM U HENPEOAOTHMBIM; OBITh
HenpeaBuauMbIM. Kpome TOro, nomkHa UMEThCS MPUYUHHO-CIEICTBEHHAs CBS3b
MEX/ly JAHHBIM OOCTOSATEIHCTBOM U HEBO3MOKHOCTHIO UCTIOJIHHUTH 00513aTENILCTBA IO
KOHTPAKTY.

XoTenoch ObI OTMETUTH, YTO OpeMs TOKa3bIBaHUS TaHHBIX OOCTOSTEIHCTB BCe-
I/1a JISKHUT Ha TOTepreBiIeM KoHTpareHTe. CiemyeT 3To U3 TOro, 94To (opc-Makop
ABJIIETCS 3ALIUTHOM MEpOM, Ha KOTOPYIO CChUIAETCS KOHTPAreHT, HE MCIIOJIHUBIINI
oOsi3arenbcTBa. JlaHHBINA (hakT MoATBEepKIaeTCs M MpakTukod. Tak, B mene Sylvania
Technical Systems, Incorporation npotuB Mpana MexxTyHapOTHBIH apOUTPaKHBIHN CY/T
no paccmotpenuto nperenszui Upana u CLLIA (IUSCT) cnpaBeiiiBo noguepKHyJI, 4To
«Hamnuue (Hopc-Maxkopa, KOTOPBIA SBISETCS OCBOOOXKIAIOLIUM CTOPOHY OT OTBET-
CTBEHHOCTH OOCTOSITENILCTBOM, JOJKHA JI0Ka3aTh CTOPOHA, CCHUIAIOIIASICS HA HEro»
(Berger & Behn, 2019/2020)®,

Ba)xHo MOMHHUTB, YTO CTOPOHA, CChUIAIOMIAsICs Ha GOPC-MaKOPHBIE 00CTOATEb-
CTBa, 00s13aHa YBEJOMHUTH CBOETO KOHTPAareHTa B MUCbMEHHON (popme O cyImiecTBOBa-
HUU ¥ IPUPOJIC TaHHBIX 00CTOATENbCTB. [IpH 3TOM TpeboBaHMe O HaMpaBICHUH H3BE-
IIEHUSI HaXOIUT cBoe oTpakeHue B Berckoit kouBenmuu 1980 r. cT. 79(4), a Takxke B
[Mpunnunax YHUJIPYA [ct. 7.1.7(3)].

N3 3THX Xe MOJMOKEHUN CIEAYEeT: €ClId MOTEPHEBIINA KOHTPAreHT HapyIIaeT
CBOIO 00513aHHOCTb YBEJJOMUTH APYTYIO CTOPOHY, OH HE YTPAauyMBaET MpaBa CChLIATHCS
Ha JJaHHOE 00CTOSITEIBCTBO KaK Ha OOCTOATEIBCTBO HEMPEOI0JIMMOM CUJIbI, HO IpyTrast
CTOpPOHA UMEET IMPaBO Ha BO3MEIIEHUE YOBITKOB.

Konuenuuﬂ CYUuLeCmeeHHO20 U3MEHEHUA oocmoamebcme

Konnenmusi cymecTBeHHOT0 M3MEHEHHST OOCTOSITEITLCTB TMPEICTABIIAET COOOM
BOIUIOIICHHE CaMBIX Pa3HBIX TEOPUH «CYIICCTBEHHOTO M3MEHEHHUS OOCTOSTEIIBCTBY,
KOTOpBIE CJIOKUJIMCHh B MUPOBBIX NMPABOBBIX CUCTEMAaX, HAIPUMEP KOHTHHEHTAJIbHOM,
THOPUIHOMN, MyCYIbMaHCKOM. ClielyeT OTMETUTD, YTO B HEKOTOPBIX CTpaHaXx JJaHHAs KOH-
e O4YeHb KECTKO oTBepraercs. Harmpumep, cyabl cTpaH o0Iero rnpasa, 0COOEHHO
aMepUKaHCKHe, BRICKA3BIBAIOTCS 10 Heil kpaitHe otpunarensHo’ (Petrishchev, 2007).

KoHuenmus cymecTBeHHOT0 U3MEHEHHUsI 00CTOATENBCTB HalllIa OAPOOHOE OT-
pakeHHE B aKTax HErocyJlapCTBEHHOTO peryJMpoBaHMs, Hampumep B cT. 6.2.2
Hpunyunoe YHHUJ[PYA, o3arnaBieHHol «3aTpyIHEHUsD. 3[1€Ch 3aTpPyAHEHHUE OIpe-
JACJICHO KaK CUTyanus, rnpu KOTOpOI>'I BO3HHUKAKOT CO6I)ITI/ISI, CYIIECTBCHHO U3MCHAIOMINEC
paBHOBecHE J0roBopa uisi KOHTpareHtoB. Mexnay teM B [lpunuunax YHU/IPYA
c(hOpMyJIMPOBAHBI YETHIPE KPUTEPHUS, MO KOTOPHIE JOKHBI IONAAaTh TaKUe COObI-
tus. [lepBblif — AaHHbBIE COOBITHS 1OJKHBI BOSHUKATh WM CTAHOBUTHCSI U3BECTHBI MO-
TepIeBIIEH CTOPOHE MOCIE 3aKIIOYEHHUs] KOHTPAKTa; BTOPOM KpUTEPUl — OHU He

8 Sylvania Technical Systems, Inc v Iran, TUSCT Case No. 64 (1985) at para 52.

° Terpunies B. C. 00BACHAET 3Ty CUTYAIMIO HECKOJILKAMY NPUYUHAMA. TaK, IIOCIIENCTBHS IPUMEHEHUS TAKUX
JOKTPHH SIBIISTIOTCS «IPAKOHOBCKUMM»: PeUb UAET O PACTOPXKEHHH JOT0OBOpa IO CyJNeOHOMY pelleHHI0 U 0e3
yueTa HHTePEeCOB BCEX CTOPOH noroBopa. Kpome Toro, paccMoTpeHue TsHKENbIX MaTepUallbHBIX YCIOBHI Kak
OCHOBAHWUSI JUTSl HEBBIMOJIHEHUS COOCTBEHHBIX IOPHIMYECKUX 00513aTEIbCTB MOXKET 00YCIIOBUTD 3HAUUTEIILHY IO
HEOIPEIeICHHOCTh B COOIOCHNE 3aKOHA.

PANDEMIC AND LAW 45



Anumosa A.0. Bectauk PYIH. Cepusi: FOpunmueckue nayku. 2022. T. 26. Ne 1. C. 40—59

MOTJIM OBITh Pa3yMHO YYTEHbI MOTEpIEBLICH CTOPOHOM Ha JTame 3aKII0YeHHs
JIOTOBOpA; TPETUH — COOBITUSL HAXOAATCS BHE KOHTPOJIS MOTEPIEBIIEH CTOPOHBI;
YEeTBEPTHIH (CaMblif II1aBHBIN) — PUCK UX BOSHUKHOBEHHUS HE OBbLI MPUHAT BO BHUMA-
HHe noTepresnieil cropoHoii!”.

Eme onnH akT HErocyaapCTBEHHOTO peryinpoBanus — Ilpunyunet Eeponeii-
CK020 002060PHO20 NPABA — TAKKE CONEPXKUT CTaThio «M3MeHeHHe 00CTOSTENHCTBY
(ct. 6:111)'". Tlonoxenus ee cxoxu ¢ nonoxerusamu [punnunos YHUJIPYA, ogxako
UMEIOTCS U HEeKoTopble oTinuus. Bo-nepseix, B [Ipunuunax YHUJIPYA ects Paznen
Ne 2, xortoperit Brirouaer Tpu ctarbu: 6.2.1 («ColOmoneHue IOTOBOPHBIX 00s13a-
TeNbCTBY), 6.2.2 («Omnpenenenue 3aTpyanenuit») u 6.2.3 («I[locnexactBus 3aTpyane-
HU»), Torga kak B [Ipuanunax JlaHao umeeTcst TOJIbKO OJHa cTaThs. BO-BTOPHIX, B
[Tpuanmmnax Jlango chopMyIMpoOBaHBI TOIBKO TPU KPUTEPHS, a UIMEHHO: a) 00CTOs-
TEJIbCTBA U3MEHWIINCH YK€ MOCIE 3aKIIOUSHHS JOTOBOPA; b) n3MeHeHne 00CTOsATeNb-
CTB Pa3yMHO HE MOTJIO OBITh YYTEHO B MOMEHT, KOTJa 3aKJII04ajcs IOTOBOD; C) PHCK
TOTO, YTO BOSHUKHET U3MEHEHHE 00CTOSITEIbCTB, HE ObLII MPUHAT BO BHUMaHHE TOTEp-
neBuiei cTopoHoil. Ito o3navaet, yto [lpunuune! Jlango ornuyarores ot [punuunos
YHUJIPYA otcyTcTBUEM KpHUTEpHs, KOTOPbIM yKa3blBaeT Ha TO, YTO H3MEHEHHUE
00CTOSITENTLCTB HAXOJIUTCS BHE KOHTPOJSI MOTEpIEBIIEH CTOPOHBI. B-Tperbux,
B [Ipunnunax Jlango copepKuTcst IpaBuiio, YTO Cy MOXKET BBIHECTH PELICHHE O MPHU-
CYXKJICHHMH BO3MEILEHUSI YOBITKOB, KOTOPbIE MOHECTa CTOPOHA, OTKA3aBIIAsICsl BECTH
MEPETOBOPHI MITU MPEKPATUBINAS WX, BOMPEKH HE TOJIHKO MPUHIIMAITY TOOPOCOBECTHO-
CTH KaK TaKOBOMY, HO M JOOPOCOBECTHOMY TTOBEICHUIO.

Mooenvnvle npasuna eeponeiickozo uacmuozo npasa (DCFR) copepxat
MOJIOKEHUSI 00 M3MEHEHUH WJIHM MPEKPAIICHUH 110 PEIIeHUI0 CyAa JH00 BCIEICTBHE
n3MeHeHus1 00cTosaTeNbeTB B CT. [11-1:100. B MogensHBIX TpaBMIax yKa3bIBaCTCs, 4TO
CyJl MOKET U3MEHUTh 0053aTEIbCTBO MIIU IPEKPATUTH C YUETOM CIIEIYIOIIHUX YCIOBUH.
Bo-niepBbIxX, H3MEHEHHE 00CTOSITEIBCTB MPOU3OIILIO ITOCIIE BOSHUKHOBEHHSI 00513aHHO-
CTH; BO-BTOPBIX, JODKHMK HE MOI' Pa3yMHO OXHJaTh BO3MOXHOCTM M Maciutada
TAaKOr0 M3MEHEHHUS OOCTOSATENbCTB; B-TPEThUX, JOJDKHUK HE MOT Pa3yMHO O0XXKHIATh
pHCKa TaKOTO U3MEHEHUs 00CTOSITENHCTB. Bee BhIlenepeuncieHHble KpUTEPUH COEp-
xatcs takke U B [Ipuanunmax YHUJIPYA, u B [Ipunnunax Jlango. Mexnay tem B
ct. [1I-1:100 MozaensHbIX NpaBUil yKa3aH U YETBEPTBIA KPUTEPUH, B KOTOPOM TOBO-
PHTCS, 9TO TOJDKHHUK JJOOPOCOBECTHO U Pa3yMHO TIBITAJICS TOOUTHCS Iy TEM TIEPETOBOPOB
CHPaBETMBOTO U3MEHEHHS TIPAaBUII, IPUMEHUMBIX K o0si3anHocTH' 2, Takum 06paszoM, B
JTAHHOM JTOKYMEHTE MOJYEPKUBAETCS, YTO CYJ] MOKET U3MEHHUTh WM IPEKPATUTH JI0TO-
BOp TOJBKO TOI'/Ia, KOT/Ia CTOPOHA oOpalajach K CBOEMY KOHTpPAareHTy M Bejla ¢ HUM
MIEPETOBOPHI O Pa3yMHOM M CIIPaBEAJIMBOM U3MEHEHUH MOJIOKEHUH KOHTPAKTA.

B 2019 r. Cekperapuar YHUJIPYA Boinyctun Ioacnenue x Ilpunyunam
MeHcOyHaApOoOHBIX Kommepueckux konmpakmoe YHUJ/[PYA u kpusucy 6 oonacmu

10 [TpuHLMITEl MeX Ty HAPOAHBIX KOMMepUeckux 1orosopoB YHUIPYA. Pexum noctymna: https://www.unidroit.org/
instruments/commercial-contracts/unidroit-principles-2016

1 Cr. 6:111 Tpunnunos EBporeiickoro JI0roBOpHOro MpaBa JOCTYNEH Ha AHTIHMICKOM s3bIKE. Pexum
nocrymna: https://www.trans-lex.org/400200/ /pecl/

12 Cm.: MozienbHBIE PAaBKIIa €BPOTIEMCKOTO YaCTHOTO MpaBa / mep. ¢ auriL; Hayd. pea. H. F0. Pacckazosa. M.
CraryrT, 2013. C. 217—219.
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30pasooxpanenus, evizeéannom COVID-19". B nanHOM JOKyMEHTE COIEPHKUTCS
cnenuanbHelid pa3aen npo hardship.

COVID-19 — 510 Kak pa3 TOT ciy4aii, Ha HaIll B3IJIs1, KOT/1a BOSHUKIIN COOBI-
THSl, CYIIECTBEHHO U3MEHHBILE PABHOBECHUE JIOTOBOPHBIX 0053aTEIbCTB.

I'maBHoe BHMManue B [Ipunnunax YHUJIPY A oTBeneHO TEPMUHY «CYILIECTBEH-
HOE» N3MEHEeHHe paBHOBecHUS 10roBopa. CyliecTBeHHOE H3MEHEHHE BO3MOXKHO TIOHH-
MaTh B JIByX acnekrax cornacHo Ilpuanunam YHU/IPVA.

[TepBbIiif aceKT — yBENMUYEHUE CYIIECTBEHHBIM 00pa30M CTOMMOCTH UCTIOJTHE-
HUs. B pesynprare Takoro yBelIn4eHUs] KOHTPAreHT MOCTABJIECH B yCIOBHUS, IIPH KOTO-
PBIX BBIHYKICH HECTH OOJIBIINE PACXOABI U JOMOTHUTENIbHBIC 3aTPAaThl HA HCIIOJTHEHNE
JI0roBOpa.

B cayuyae ¢ COVID-19 M0XHO NpUBECTH TakoM MpuUMep: JUCTPUOBbIOTOP, KOTO-
pBIi 3aHUMAETCS PACTIPOCTPAHEHHUEM CPEACTB WHAMBUAYAIBHOMN 3alllUThI, BBIHYXKICH
npuoOperaTh JaHHbBIE CPEJACTBA IO CYLIECTBEHHO 0osiee BBICOKOW IIEHE y JIpyroro
MOCTaBIIMKa B JAPYTOil CTpaHe, TaKk Kak B FOCYAapCTBE, T/I€ HAXOIUTCS €ro OOBIYHBII
MOCTABILUK, BIIACTH U3-3a ITaHAEMUH BBEIH 3alpeT Ha SKCIOPT.

Bropoii acriekT — yMeHbIIIeHHe TIEHHOCTH HCIIOJIHEHUS, TTIOJIy9aeMOT0 KOHTP-
areHToM. JTO OY€Hb YaCTO MOTJIO MPOMCXOJUTH BO BpeMsl KpU3Hca, CIIPOBOLIMPOBAH-
Horo COVID-19, ocoGeHHO B CTpaHax, T/ie S)KOHOMHYECKas IeITeIbHOCTh ObLIa IpaK-
THUYECKU OCTAaHOBJICHA Ha ONpeAETICHHBINA Nepruo/ BpeMeHH. MOXHO IPUBECTHU CIIEAY-
IOIIME PUMEPHI: BIIaJIeNiel] pecTopaHa 00s3aH MPOI0JKATh IJIATUTh apEH/I01aTeITIO 3a
apeHy nomeueHus, xots u3-3a COVID-19 Bnactu paspemiarot pecropaHam paboTaTh
TOJILKO HaBBIHOC; (hyTOOJIbHBIN KITyO JIOJKEH U Iajibllle BHIIIAYUBATH CBOUM UTPOKaM
IepBOHAYAJILHO COITIACOBAaHHBIE JJAJIEKO HE CKPOMHBIE 3apIlIaThl, HECMOTPS HA TO YTO
¢byTOO0IBEHBIE MAaTUYH JOJHKHBI IIPOBOAUTHCS 0€3 3pUTeNiel 10 KOHIIAa CE30Ha.

W3menenne obcTosTenbeTB, BhizBanHOe COVID-19, nmomxkHO KOpeHHBIM 00pa-
30M ((yHIaMeHTalbHO) OTpasUThCs Ha OajaHce HMHTEPECOB CTOPOH KOHTPAKTa.
Cyn/apOutpax, BBICHSS JaHHBIA (aKT, JOJDKEH aHATU3WPOBAaTh KOHKPETHBIN
KOHTPAKT (MIPUPOAY KOHTPAKTA, XapaKTEPUCTUKN OKUAAEMOTO UCTIOHEHUS, YCIOBHS
COOTBETCTBYIOILIETO PHIHKA B JAHHOE BPEMS).

Coomnowenue gpopc-masxcopa (force majeure)
u hardship (cywiecmeennozo uzmenenus oocmosamenscma)

Bomnpoc cooTHomIeHHs KOHIIETIHH (HOPC-MaKopa U CYIIECTBEHHOTO U3MCHEHUS
OOCTOSITENILCTB OCTAETCSI OJHUM W3 HanOoJee CIOKHBIX B TEOPUH U TPAKTHKE KaK
TPpaXIaHCKOTO TpaBa, TaK W MEXIAyHapoaHoro dactHoro mpasa (Poldnikov, 2011;
Yastrebov, 2015; Kondratieva, 2012).

C OomHOM CTOPOHBI, 5T KOHLENIIMKA CHUJIBHO OTJIMYAIOTCS, TIOCKOJIBKY 0azupy-
IOTCSl HA pa3HbIX Hadanax. [lepBas — Ha HEBO3MOXKHOCTH HMCIIOJHEHUS, & BTOpas —
Ha U3MEHEHHH 00CTOSTENHCTB.

C npyroii CTOpOHBI, KOT/Ia B KOHTPAKTE MPEIYyCMOTPEHBI MOJIoXKeHus o (opc-
Ma>XOpPHBIX O6CT05ITCJII)CTBaX 1 0 CyHI€ECTBEHHOM HU3MCHCHHU 06CTO$ITCHBCTB, TO HUX

13 Note on the UNIDROIT Principles of International Commercial Contracts and the COVID-19 health crisis.
Pexxum nocrtyma: https://www.unidroit.org/english/news/2020/20072 1 -principles-covid19-note/note-e.pdf
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nyOnupoBaHWE B JOKYMEHTE OOBIYHO BBI3BIBAET BOMPOCHI, IMOCKOJBKY OHH YacTO
MOHUMAIOTCA Ha MpakTUKe oAuMHaKoBO. Kpome TOro, mojokeHust 3TuX ABYX KOHLEI-
IIUI CXO0XH TI0 CBOCH IIeTTH, KOTOpas 3aKJIF0YaeTCsl B TOM, YTOOBI OCBOOOANTH KOHTP-
areHra OT WUCIOJIHEHUS] KOHTPAaKTa, KOrja HACTYIUIEHUE HENPEABUICHHBIX CUTYalUil
MIPEPHIBACT BHITIOJTHEHNUE €T0 005S3aTENBCTB MO KOHTPAKTY.

K.IT. beprep u 1. bexH B cBoei MOHOTpadul OTMEYAIOT, YTO JI0 CHX IO MEXKIY
HOHATHAMU force major n hardship un Benckoii konsentmeit 1980 r., au [Ipuannnamu
YHUJIPY A He nenaercs AeTaqbHOTO pa3rpaHudeHus. Tak, HEKOTOPhIE aBTOPHI yTBEP-
XKTAIOT B CBOMX pad0Tax, YTO B KpalHUX CITydasX, a UMEHHO MPH HATWYUU HETIPEo0-
JUMBIX SKOHOMUYECKUX MPEMATCTBUIN (TUIMHYHBINA ClieHapuil TpyaHoctelt (hardship),
CTOpPOHA JOJDKHA OBITH OCBOOOX/I€HA OT MCHOJHEHHs 0053aTENIbCTB B COOTBETCTBUU
C MOJOXEHHEM O (POpPC-MaKOPHBIX 0OCTOSATENBCTBAX MO CT. 79 BeHCcko KOHBEHIIUHU
1980 r. npu ycnoBuM, YTO 3Ta CTOPOHA CTAIKUBAETCS C «JIEHCTBUTEIBLHO HEOXKUAAH-
HBIMU ¥ PAJMKAIBHO MOMEHSIBIIMMHUCS OOCTOSITETLCTBAMH B JEHCTBUTEIHHO UCKIIIO-
yuTeNbHbIX ciaydasx» (Berger & Behn, 2019/2020). CnenoBarenbHo, TpeboBaHHE 00
OTIpaBJIaHWH MCTIOJTHEHUS B YCIOBUAX (OPC-MAKOPHBIX OOCTOATEIHCTB CMEITUBAETCS
¢ TpeOOBaHUEM O TPYIHOCTSIX.

Amnanornuno: coctaBurenu [Ipunnunos YHUJIPYA yTBepXaaroT, 4TO «MOTYT
CyLIeCTBOBATh (haKTHUECKHE CUTyalMH, KOTOPBIE B OJHO M TO YK€ BPEMsI MOTYT pac-
CMaTpPUBATHCS KaK CIydau TpyaHOCTeH (hardship) u hopc-MakOPHBIX 00CTOSTEIIBCTBY
(Brunner, 2009).

OaHaKO CTOUT 3aMETHUTh, YTO OOJILITMHCTBO ABTOPOB CETO/IHS BCE JK€ OTPHULIAIOT
TOT (paKT, 4To CT. 79 BeHCKOI KOHBEHIIMM pacIpOCTpaHSIETCs Ha Cllydau TPYIHOCTEH
(hardship) (Cimone, 2006).

WuTepecHoe MHEHUE BBICKA3bIBAET Psil NHOCTPAHHBIX aBTOPOB, CPEIU KOTOPHIX
Xanc Ban Xyrre (Van Houtte, 1993), H. Xopu (Horn, 1985) u K. I1. beprep (Berger
& Behn, 2019/2020), mo moBoly COOTHOIIIEHHUS JaHHBIX KOHIeNuid. OHU CUUTAIOT,
YTO KOHLENIHUS (POPC-Ma)KOpa — 3TO MOTHOCTHIO MEXKTyHAPOIHAS KOHIICTIIHS, KOTO-
past HalIa OTpakKeHUE B MEXTyHAPOIHBIX aKTaX Kak 0053aTeNIbHOTO, TaK U PEKOMEH-
JIATEJILHOI0 XapaKTepa U CEroiHs UCII0JIb3YETCSl B HOpMax TaK Ha3bIBAEMOI'0 TPaHCHA-
LIMOHAJILHOTO MpaBa, UM HOBOTro Lex mercatoria. Konuenuus hardship, HanpoTus, 1o
MHEHHIO JaHHBIX aBTOPOB, €lIe HE Halllla TAKOrO IIUPOKOT0 OTPAKEHHUS B 3aKOHO]1a-
TeJIbCTBE PA3HBIX CTPAH U OTPa)KEHa JIaJeKO HE BO BCEX aKTaX PEKOMEHIATEIbHOTO
XapakTepa.

OTHU BBICKA3bIBAHUS HOCST AUCKYCCHUOHHBIA XapakTep. Tak, COphI 0 CUX TOP
pasroparoTcs Jake OTHOCUTEIHHO TepMUHA «popc-Makop». Kak cripaBemBo yKa3bi-
BaeT B.A. KanameBckuii, pa3nuyus MeXIy HAIMOHAIBHBIMH TPAaBOMOPSAKAMHU HE
MO3BOJISIIOT CPOPMYITHUPOBATH OOIIHE I BCeX (MJIH OOJBIIMHCTBA) CTpaH Ompeesie-
HUSI KOHKPETHBIX ()OPM OTBETCTBEHHOCTH, PaBHO KaK M OCHOBAHUN OCBOOOKIICHHS
ot Hee. IloaTOMy, Takue MOHATHS, KaK «yOBITKH», «HEYCTOHKa», «(opc-makop»
U «3aTPYJIHEHUS», B Pa3JIMYHbBIX [IPABOBBIX CUCTEMAaX UMEIOT HEOJAMHAKOBBIN CMBICI U
conepxanue (Kanashevskii, 2009, 2016).

Nmenno mosromy Benckas konBennus 1980 r., a taxoke [puniuner YHUIPY A
B pell. 2016 r. 3aKperIfaroT MOHATHUS «IIPENSTCTBUSA BHE KOHTPOJISH U «HETIPEOA0INMAas
CHJIa» BMECTO MOHATHUS «(Hopc-Maxop».
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B 3akononmarensctBe PP MCHONB3YIOTCS TEPMUHBI «HEMPEOIONINMAs CHIIA» U
«CYUIIECTBEHHOE M3MEHEHHE 00CTOATENbCTBY. OHM OTIMYAIOTCS TEM, YTO BO BTOPOM
Cllydae COXpaHseTcs BO3MOXKHOCTb MCIIOJIHEHHS I0T0BOPA, OHAKO KOPEHHBIM 00pa-
30M MeHseTCs OaNaHC UMYIIECTBEHHBIX HHTEPECOB KOHTPAreHTOB.

Konuenuus dgopc-maxopa (force majeure)
B MEK/IYHAPOJHOM MPAKTHKE B HOBBIX YCJIOBHAX

Bcemupnast opranuzanus 3npaBooxpaHenust oobsmia 11 mapra 2020 1. 0 man-
nemun COVID-19, u no cocrostauto Ha 16 mapta 2020 r. 6bUIO 3aperuCTPUPOBAHO
nouTH 165 ThICSY MOATBEPKACHHBIX ClTydaeB 3a00JeBaHusl, MOpsAAKa 6 ThICSY cMepTeit
B 146 cTtpanax. Benbiika Oblia 00bsiBICHA Upe3BbIYaiHOM cUTyaliei B o0aacTu 3apa-
BoOoxpaHeHus. [lanee nmocuenoBaina eno4yka cOObITHIN, KOTOPBIE CYIIECTBEHHO MOBIIH-
ST Ha TPAHCTPAHUYHbIE KOMMEPYECKHE OTHOLICHHUS.

B pesynbTare mo BceMy MHUPY CYZbl H MEXKIyHAPOTHBIE KOMMEPYECKHE apOuT-
PakH CTOJIKHYJIHCh C CUTYaIlHe, Koraa He0OX0MMO OTIPEeIISATh, SBISUIOCH JIM TO HITH
WHOE COOBITHE, CBA3aHHOE C PACTIPOCTPAaHEHHEM HOBOHM MH(EKINH, (HOpC-MakOPHBIM
00CTOSITEIECTBOM.

Tax, 20 anpens 2020 r. Beicokuii cya Hemu B nemre Ne 3697/2020 u3man BpemMeH-
HBIH CyeOHBIH 3amper, 3anpemmaronmii komrnanuu Vedanta Limited TpeOoBaTh rapaH-
TUNHBIN 3an0r oT Komnanuu Halliburton Offshore Services B CBS3H ¢ HapyLIEHHEM TI0-
cienneit gorosopa. CyTh criopa 3akirodanack B cineayromeMm. Komnanus Halliburton
Offshore Services aBnsnach MOAPSATIMKOM KoMIaHuu Vedanta Limited no OypeHuto
TpeX Ha3eMHbIX He(Tera3zoBbIX CKBaXMH B mTare Pamxactxan B Muauu. CornacHo
KOHTpakTy kommnanusi Halliburton Offshore Services momxHa ObUTa 3aBEpIINTH Oype-
HUE CKBAXKUH K cleayromuMm jaaraM: K 16 sHBaps, 16 mapra u 16 urons 2019 r.
[Tockoneky xommanus Halliburton Offshore Services He cMOTTIa YIOXHUTHCS B JAHHBIE
CPOKH, €i, MO0 €€ YTBEep)KICHHIO, OBLI TPEIOCTABICH OMOJHUTEIBHBIH CpPOK
mo 31 mapra 2020 r. D10 akT MOTOM B Cyne ocrmapuBaics Kommanuen Vedanta
Limited. Mexny tem 25 mapta 2020 r. Muaus BBea oOIICHAIIMOHATBLHBIA KapaHTHH.
B cTpane ObUT OOBSIBIICH TPEXHEACIBHBIA PEXUM MOJHOW M3OJISIIHMHU, 3alpeIaroInit
rpaKaaHaM MoKuIaTh cBou nqoMa. Kommnanus Halliburton Offshore Services He cMoria
YIIO)KHUTBCSA B HOBBIE CPOKHU 10 MPUYMHE HACTYIUICHUSI (POPC-MAKOPHBIX 0OCTOSTEIb-
ctB. [Tanpnemusst COVID-19 npuBena k cepbe3HbIM HapYLIEHUSIM B LIETIOYKE [TOCTAaBOK
MaTepHajoB M B Cpokax mpuesna padouei cwibsl. Komnanus Halliburton Offshore
Services yTBepxmana, 94To 1o coctosHuio Ha 18 mapra 2020 r. (Ha gary, Korja oHa
HanpaBuiia KoMnanuu Vedanta Limited yBenomiienue o popc-MaxopHBIX 00CTOSTEINb-
CTBAax) OCTAJIIOCh 3aBEPIIUTH TOIBKO OT 2,1 110 5,5 % paboT. Cy 1 NpHHSI JOBOIBI KOM-
nanuu Halliburton Offshore Services m paccMOTpen IPUOCTAHOBJICHHE PadOT M3-3a
COVID-19 kak o6cTosiTenbCTBa «OecpelieIeHTHbIE U. .. He OJal0INecs IPOTrHO3H-
POBaHMIO» HU OJHOM M3 CTOPOH KOHTPAKTA, a TAKXKE IMOCYUTAJI, YTO B JAHHOM Cllydae
OBUIN yCTaHOBIJIECHBI «0co0bIe Mepb» (Lahiri, 2020).

OT0 penieHne MPOTUBOPEUHT CYIIECTBYIOIIEH TEHACHIIUU, KOTOPOH MpUIepKu-
BaJMCh CYyJbl B pa3HbIX CTpaHaxX IO CXOXXHUM CIIOpaM, IMOCKOJIbKY paHee OHH
CTPEMIITUCH COXPAHUTh HETPUKOCHOBEHHOCTH JOTOBOPHBIX COTJIAIIEHUH U Y>KECTOUNTh
OCHOBAHWUsI, Ha KOTOPBIX MOTYT OBITh OrpaHH4eHb! TpeOoBaHus 1o 3anoram (Lahiri, 2020).
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K coxanenuto, HAUTH MPAKTUKY MEXTYHAPOIAHBIX KOMMEPUYECKUX apOUTpaxk-
HBIX LIEHTPOB MOKa 110 JAHHOMY BONPOCY HE MOTY4YHI0Ch. OCHOBHAs MPUYHMHA KPOETCS
B TOM, UTO peUIeHH Mo (Hopc-Maxopy U 1o hardship ObLIO HEMHOTO U 10 TTAHEMUHN
COVID-19. Kpome Toro, petieHust apoOuTpaxeil HOCAT KOH(UICHIIMATbHBINA XapakTep.

B pasHble ucropuueckre nepuoabl CTOPOHBI TPAHCTPAHUYHBIX KOHTPAKTOB IThI-
TaJIMCh MPU3HATH B MEKIYHAPOJIHBIX KOMMEPUYECKUX apOUTpaXkax CieIyromme 00CTo-
ATEIBCTBA (POPC-MAKOPHBIMU: CYIIECTBEHHYIO JIEBAJTBBAIIMIO BAJTIOTHl KOHTPAKTA UITH
pe3Koe MajieHue IeHbl Ha MPOJaHHBIA TOBAp; OTKa3 IEHTPAJILHOTO OaHKa MpenocTa-
BUTH pa3pellleHue Ha IJIATeKU B BaJIOTE, IPUYUTAIOIIEHCS 110 KOHTPAKTY; (PMHAHCO-
BBl KpU3HC; TpakIaHCKUEe OeCTopsIKy, Ipyrue 0oeBble NeHCTBHS TUO0 CTUXHUITHBIE
0elICTBUS, KOTOPBIE MPEMSITCTBOBAIN MPOBEACHUIO CTPOUTEIBHBIX padOT Ha OOBEKTE B
TOM MJIM MHOM CTpaHe; yparaHbl WK Tal(yHbI, pa3pylIalONUe MOPCKUE OOBEKTHI J10-
ObIuM ra3a win HeTH B MOpe; OecpelieICHTHYIO 3aCyXy, KOTopasi IpUBOAMIA K MpH-
OCTaHOBKE 3KCIUTyaTalliy 3aB0OJIa; AHHYJIMPOBAHUE JIMIEH3UU Ha 3KCIOPT ChIPhS, KO-
TOpas ABJSUIACh IPEIMETOM J0JITOCPOYHOrO JOTOBOpa MOCTaBKHU, U Ap. ApOuTpa)kHast
MPAKTHKA MO JTAHHBIM CIIOpPaM HOCUT OY€Hb MPOTHUBOPEUMBBIN XapakTep, U pe3yJbTaT
3aBHCHUT OT 0OCTOATENILCTB KOHKPETHOTO jena’,

Cyns mo oTyeTaM apOUTPaXKHBIX IIEHTPOB, MBI MOXKEM CJIeNIaTh OIPECIICHHBIE
BBIBOJIBI U TI0 MpakTuke BO Bpems nanaemun COVID-19.

Tax, JIoHTOHCKHI MEXTyHAPOIHBIA apOUTpaKHBINA Cy1 omyOimkoBan B 2021 1.
CTaTUCTHKY, B KOTOPOI TOBOPHUTCS, YTO B JAHHBINA aBTOPUTETHBIA apOUTPaXKHBINA Cy/] B
2020 r. 6put0 MOaHO Ha paccMoTrpenue 444 HoBbIx aena. U3 Hux 43 % — nena no
KOHTpPaKTaM, KOTOpbIe OBUTH 3aKJIIOYEHBI 3a TOCJIeIHNE aBa roaa. J{aHHBIA MPUPOCT
JIeJT CBSI3aH, CKOpee BCero, ¢ cutyanuei, BbrzBanHoit COVID-19: o6srano JIoHIMOHCKHI
MEKITyHApOIHBIN apOUTPaXHBINA Cy pacCMaTPHUBAET CIIOPHI, KOTOPhIE BOSHUKAIOT U3
KOHTPAKTOB, 3aKJIFOYCHHBIX XOTS OBI ISThH JIET Ha3a/I.

[Tpu 5TOM, Kak yKa3bIBae€TCsl B CAMOM JOKJIaJe JaHHOTO IIEHTpa, HA OCHOBAHUU
JIOKYMEHTOB, MOJY4eHHbIX JIOHTOHCKMM MEKIyHapOIHBIM apOUTPasKHBIM CYZOM Kak
aJIMHUHHUCTPATUBHBIM YUPEKICHUEM, HE BCET/Ia OUYEBUIHO, ObLIa JIM MAaHAEMHUs peliaro-
MM MOMEHTOM /I BOSHUKHOBEHHS CIIOpa 1Mo KOHTpakTy. Kpome Toro, BOIHOBOI
3¢ deKT ITOM MaHIEeMUH JOCTUT BCEX CEKTOPOB MUPOBOI SKOHOMUKH U OOIIIECTBA, YTO
3aTpyHSAET OLIEHKY TOT0, BOSHUK Obl CIIOP, «ecii Obl Hey» MaHIEMMUS, UM HeT .

[anee B oTuere, OJHAKO, IPUBOAATCS MPUMEPHl — CIIydau, B KOTOPBIX MPSAMO
3asIBJISIOCH, YTO MPUYMHOM Cropa cTajla UMEHHO maHjemusi. Bo-nepBbiX, 310 nena,
CBSI3aHHBIE C pAa3BJICKATENbHBIMU WM CHOPTUBHBIMU MEPONPHUATHIMH, KOTOpPbIE
HE CMOTJM COCTOSITBCS MO MPUYMHE OTMEHBI; BO-BTOPBIX, 3TO Je€Ja, CBA3aHHbIC

14 Cm., nanpumep: ICC Case No. 3099/3100, 1979. (Jarvin & Derains, 1990:70); ICC Case No. 2763, 1980.
(Jarvin & Derains, 1990:158); ICC Case No. 2478, 3 YB Commercial Arbitration 222 (1978), P. 222; ICC Case
No. 8486, 24 YB Commercial Arbitration 162 (1999), P. 168; Pemenne MKAC mo memy Ne 13/2004
ot 30 utonst 2004 r. [Ipaktuka MKAC mpu TIIII P®: 2004—2016. K 85-netuto MKAC (Ha ocHOBE aHOHHMU-
3MPOBAHHBIX MAaTEPHAIOB M3 JKYPHAIIOB « MeKIyHAPOIHBIN KOMMEPUYECKHUi apOuTpaxk» u «BeCTHHK MEKIy-
HapoOJHOTO KoMMepueckoro apoutpaxka»). C. 240; Pemenne MKAC mo memy Ne 252/2010 ot 31 aBrycra
2011 r. Tam xe. C. 723; Pemennie MKAC mo aemy Ne 73/2002 ot 17 ampenst 2003 r. Pexum nmocryma:
https://resheniya-sudov.ru/2004/88828/

I3 LCIA News: Annual Casework Report 2020 and changes to the LCIA Court and European Users’ Council.
P. 6. Pexxum noctyma: https://www.lcia.org/News/Icia-news-annual-casework-report-2020-and-changes-to-
the-Icia-c.aspx
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C CBIPbEBBIMU TOBapaMHM, MOCKOJIbKY MaHAEMHUS HEMOCPEICTBEHHO MOBIUSIA HA UX
LIEeHbl U Ha Tpaduku MocTaBoK. CXOACTBO MEXIY BCEMH 3TUMH JEJaMH COCTOSAJIO B
TOM, YTO Tepes apOuTpaMy BO3HHMKAJ BOIIPOC YCTAHOBJICHUS BIMSHUS HOBOM MH(EK-
I HA BO3MOKHOCTH MCIIOJTHEHHUS 0053aTENBCTB MO0 KOHTPAKTY.

[ToBbIIeHHE CTATUCTHKH TIO IeTIaM MOYKHO OTMETUTH U B | OHKOHTCKOM MEXIY-
HApOJIHOM apOuTpakHoM 1eHTpe. OH omyOIMKOBaNI TOKIIAA, B KOTOPOM coolmiaercs,
YTO apOUTpaX MPHUHSII K CBOEMY paccMOTpeHnto 318 HCKOB Ha O0IIYyI0 CyMMY OKOJIO
8,8 Mapa momapoB (652 Map pyOIieit), 9To mpencTaBiIsieT COO0M PEKOP I MOCIIETHETO
necsatuietus u Ha 20 % npessimaeT nokasatenu 2019 r.'° Ha mam B3ris, 3To Toxe
MOTJI0 OBITH CBsI3aHO ¢ pacrpoctpanenneM COVID-19.

AHanM3upysl CTAaTHCTUKY POCCHUUCKUX apOWTPaKHBIX IIEHTPOB, MOKHO 3ame-
TUTh, 9TO OHA BO3pOCTa HE TaK CHIIbHO. OOBACHSAETCS TO, BUIUMO, TEMHU CIOKHBIMHU
SKOHOMHUYECKUMH U TTOJIUTUIECKHUMH TPOIECCAMU, KOTOPhIE TIPOUCXOMAT B JaHHBIN
MoMmeHT B cTpane. Tak, MKAC npu TIIIIT B 2020 r. pacemotpen 621 peno, U3 HUX
167 mexayHapoaHbix, 453 BHYyTpeHHHX U | cropTuBHBIN criop. OO0Iiee KOJIM4eCTBO
e yBeIHduIoch Ha 16 % 1o cpaBHenmo ¢ TakoBsiM 2019 .17 PALL B 2020 . nmpussn
K Mpou3BOACTBY 318 MckoB; 00mas cymMMa MCKOBBIX TpeboBanuii — 8,2 mupa pyo.,
Toraa kak B 2019 r. mogaso 262 ucka Ha cymMMy 0KoJIo 8,4 Mipa py6.'®

Mexnay tem Apoutpaxusiii [leatp mpu PCIIII B cBoux urorax 3a 2020 r. otme-
YaeT, 4TO MPHUHSUT K MPOU3BOJACTBY 435 nckoB Ha oburyro cymmy 31,8 mupa pyoOunei,
uTo Ha 42 % mpesbicuio Tokaszatenu 2019 r."° CnemoBarensHo, U B 9TOM HEHTpE
3a(MKCUPOBAHO 3HAYUTENILHOE MOBBILIEHUE KoJIrudecTBa criopos B 2020 r.

W3 Bcero BhIlIEyKa3aHHOTO MOKHO 3aKJIFOUUTh, UTO POCT /1€ B MEXKTYHAPOAHBIX
KOMMEPUYECKUX apOUTPaKHBIX IIEHTPaxX, 0€3yCIOBHO, OBUI CBSA3aH C PACCMOTPEHHEM
JielT, BRI3BAaHHBIX MPSIMO MWJIM KOCBEHHO pactpoctpanenneM COVID-19. Brita nu Takas
NpPaKkTUKa TIOJIOKUTEIPHON M TOATBEPXKIAIONMIEH BO3MOXHOCTH BPEMEHHO WM
YaCTUYHO OCBOOOANUTH CTOPOHY OT MCIOTHEHUS 00s13aTEIbCTB, IIOKAXKET BPEMSI.

Crnenyromuii BaXHBIA BOIPOC — OCOOCHHOCTH PEryJIUPOBAHHS OCBOOOKICHUS
OT WCHOJIHEHUs] TPAHCTPAaHMYHBIX KOHTPAKTOB M BHYTPEHHUX KOHTPakToB B PD B
ces3u ¢ COVID-19.

Konnenuus gope-maxopa (force majeure)
B cy1e0HOoi npakTuke P@® B HOBBIX yCJI0BUSAX

B Poccuun Bce Bompochl, cBsi3aHHBIE ¢ (OPC-Ma)KOPHBIMH OOCTOSTEIHCTBAMH,
nonyumnn orpaxenue B cT. 401 T'K, roe ykazano: «JIumo, He MCHOJHUBILIEE WU
HEHAJIeXKaMM 00pa3oM HCIIOJIHUBIIEE 0053aTENbCTBO, HECET OTBETCTBEHHOCTD,
€CIi HEe JOKaXeT, YTO Ha/JJekKallee WCIOJIHEHHE OKa3ajJoCh HEBO3MOXHBIM

IYHKIAC Release Statistics. Pexum jgoctyma: https://www.hkiac.org/arbitration/arbitrators/arbitrator-
appointments-and-confirmations-0

17 Crarucruka no MKAC 3a 2020 r. 6buia ornamena Ha 3acenanuu [Ipesumuyma MKAC mpu TIII P®
ot 16 despamns 2021 r. Pexxum noctyna: https://mkas.tpprf.ru/ru/news/zasedanie-prezidiuma-mkas-pri-tpp-rf-
1400529/

18 Toposoit oruer PAILL 2019 r. Pexum pmoctyma: https://centerarbitr.ru/wp-content/uploads/2020/03/
rogoBoii_otuer-2019-pyc.pdf; Tomomoit oruer PUCA wu PAIl 3a 2020 r. Pexum pocryna:
https://centerarbitr.ru/wp-content/uploads/2021/02/annual_report-2020-RUS.pdf

19 Opuumansusiii caiit ALl mpu PCIIII. Pexum moctyna: https:/arbitration-rspp.ru/news/01-03-2021/
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BCJIC/ICTBHE HEITPEOAOIMMON CHJIBI, TO €CTh YPE3BBIYAHBIX U HETIPETOTBPATUMBIX ITPH
JAHHBIX YCIOBUAX 0OCTOATENLCTBY ..

Bepxogusriit cyn PO B IlocranoBnennn Ne 7 B 2016 r. yka3bIBaji, 4TO K TaKUM
00CTOSITENHECTBAM HE OTHOCATCS, B YACTHOCTH, OTCYTCTBUE Y TOJIKHHKA HEOOXOJUMBIX
JICHEXKHBIX CPECTB, HApyIlIEHHE 00s3aTeNIbCTB €r0 KOHTPAareHTaMu, HEMPaBOMEPHbIE
JNIEUCTBHSA €T0 HpeHCTaBHTeHeﬁzl.

[Tocne nactymnenus coobrTuii 2020 1. OBUTO 0Y€HH MHOTO IPAKTHYECKUX BOTIPO-
COB, CBSI3aHHBIX C MHOTOYHMCIIEHHBIMH OOpAaIICeHUSIMH KOMMEPCAHTOB B TOproo-
npombInuieHHyo nanaty (manee — TIIII) Poccun mo caMbiM pa3HBIM TpaHCTpaHWY-
HBIM KOMMEPUYECKUM C/IETKaM.

B pesymerate TIIIT Poccum oGparunack B BepxoBublii cyn PD (mamee —
BC P®) ¢ npocb0oii 1aTh pa3bsCHEHUs 0 Popc-Makope.

Tax, 17 anpens 2020 r. 6bu1a 3anporeHa no3unus BC PO no 1ByM 0CHOBHBIM
Bonpocam. [1epBbIil: MOKHO JTM paccMaTpuBaTh Kak (opc-Maxxop pa3HOro poja 3armpe-
TUTENIbHBIE MEPBl OPTAaHOB BJIACTU, KOTOPbIE MPUBOAUIN K 3aKPBITUIO JTHOO0 K€ TpHU-
OCTaHOBJICHUIO JICATEIBHOCTHU MPENNPUITHIA PO3HUYHON TOPTOBIH M OOIIECTBEHHOTO
MUTAHMS, a TAKXKE KITyOOB, TOCTUHUI], KHHOTEATPOB U Psijia JPYTUX OOBEKTOB B IEIIAX
OCBOOOKICHHS apEH/IaTOPOB OT OTBETCTBEHHOCTH B UX (PMHAHCOBBIX B3aMMOOTHOIIIE-
HUSX C apeH101aTesiIMi. BTOpoi BOmpoc: MOKHO JIM pacCMaTpUBATh Kak 00CTOSITEIh-
CTBa HETIPEOIOJIMMON CHIIBI C LIETbI0 OCBOOOXKACHUS OT OTBETCTBEHHOCTH MO (prHaH-
COBBIM 0053aTEeNIbCTBAM aBTOTPAHCIIOPTHBIX HPEANPHUITHN — JIU3UHIONOyYaTes e
IPUHATHIE BJIACTHIO CHEIMAIbHBIE MEPBI, HAPABJICHHbIE HA OTPAaHUYEHUS MepeIBUKe-
HUS FPpaXAaH (PEKUM CaMOU30JIALIMN ) U SBUBIIKECS IPUUUHOMN COKpaLICHHsI TaCCaKu-
POIOTOKA HA MAPIIPYTaX PEry/ApHBIX aBTOMOOMIBHEIX MEPEBO30K™,

Vixe 21 anpenst 2020 r. Beimen O630p Ipesunnyma BC PO Ne 1 o otaensHbIM
BOMpOCaM Cy1e0HOM MPAKTUKH, CBA3aHHBIM C TPUMEHEHHEM 3aKOHOJATEeNILCTBA H MEP
I10 IPOTUBOIEHCTBHIO PACIIPOCTPAHEHUIO HA TeppuTOopun PO HOBON KOpOHABHUPYCHOU
uadexiuu (COVID-19) (nanee — O630p Ne 1)*. OcBemiensl B HeM ObLIH, K cOXKase-
HUIO0, HE BCE BOIMPOCHI, KOTOPHIE HAKOIMINCH HA TOT MOMEHT y OM3Heca, HaceIeHHs 1
rOCy/apCTBEHHBIX OPTraHOB.

Amnamm3 nonoxeruit O63opa Ne 1 mo3Bossier 3akiounTh, uTo BC PO pekomen-
JyeT MPUMEHSATH CIEIYIOINNA TECT POCCUMCKUM CyJaM IpH ONpeAeNeHUH HaTIUYHs
100 XKe OTCYTCTBUsI OOCTOSATENLCTB HEMPEOoXoIuMON cribl. [lepen cyiom morepres-
IIei CTOPOHE CIEeAYeT I0Ka3aTh: a) HATMUKUEe 00CTOSTEILCTB HEPEOJOTUMON CUITBI, a
TaK)Ke UX MPOJOHKUTEIBHOCTh; 0) HATMYUE MPUIMHHO-CICACTBEHHON CBSI3U MEXKIY
00CTOSITENLCTBAMHU HETIPEOJIOTUMON CHIJIBI MU HEBO3MOXKHOCTBIO JIMOO 3aJepiKKOM

20 C1. 401 TK P®. CIIC «TapanT».

2! Tloctanosnenue Ilnenyma BC Ne 7 ot 24 mapra 2016 1. «O NpUMEHEHUH CYAaMU HEKOTOPBIX ITOJIOKEHUH
I'paxxnanckoro kozmekca Poccuiickoit @enepannu 00 OTBETCTBEHHOCTH 33 HApYyIIEHUE 00s3aTENbCTB (C U3Me-
HEHUSIMU, BHECCHHBIMH TTocTaHoBineHneM [lnenyma ot 7 despanst 2017 . Ne 6)». CIIC «I"apanT».

22 Ogurmanereiii  caift TIIIT Poccun. Peskxum  joctyma:  https://tpprf.ru/ru/news/tpp-rossii-obratilas-v-
verkhovnyy-sud-rf-za-razyasneniyami-o-fors-mazhore-i356666/

23 0630p 10 OTAELHBIM BOIPOCAM CyI€OHOM MPAKTHKH, CBA3aHHLIM C IPUMEHEHUEM 3aKOHOIATENLCTBA U MEP
10 MPOTHBOAEHCTBUIO PAaCIIPOCTPaHEHUIO Ha TeppuTopuu Poccuiickoit denepannu HOBOI KOpOHABUPYCHON
napexkuun (COVID-19), Ne 1 yrBepxnen Ilpesnamymom Bepxoenoro Cyna Poccuiickoit ®eneparuu
ot 21 ampens 2020 r. CIIC «"apaHT».
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HCIIOJTHEHMSI 00513aTENIbCTB; B) CBOIO HEMIPUYACTHOCTh K BOSHUKHOBEHHUIO 00CTOSITENb-
CTB HEMPEOI0JIUMOM CHUIIBL; T') 10OPOCOBECTHOE MPUHATHE CTOPOHOM pa3yMHO 0XKHJ1a-
€MBIX Mep, HalpaBJICHHbIX HA MPE0TBpaIleHne (MUHIMH3AIIHIO) BO3MOKHBIX PHUCKOB.

OtnenwHo [Ipesnamymom Bepxosaoro Cyaa B O630pe Ne 1 6b110 1aHO pa3bsic-
HEHHE M0 TMOBOAY OTCYTCTBUSA Yy IOJDKHMKA HEOOXOIMMBIX JEHEXKHBIX CPEICTB:
«...Ecnm orcyTcTBHE HEOOXOAUMBIX JIEHEKHBIX CPEJICTB BBI3BAHO YCTAHOBICHHBIMH
OTPAHUYUTEIILHBIMH MEpPaMH, B YACTHOCTHU 3alPETOM ONPEICIICHHOW NeATeIbHOCTH,
YCTQHOBJICHHEM PEXHMa CAMOU3OJISIUH U T. ., TO OHO MOXXET OBITh MPU3HAHO OCHO-
BaHUEM ]ISl OCBOOOXKICHHUSI OT OTBETCTBEHHOCTH 3a HEUCIIOJHEHHE WM HEHaJIeKa-
1iee MCTIOJTHEHHE 00A3aTeNbCTB Ha ocHOBaHUHM cTaThk 401 TK PD»*,

B ocHOBHOM npakTuka 1o cy1e0HbIM JeflaM MOKa3bIBaeT CIIEAYIOIIee: 10Ka3aTh
HaJIM4re 00CTOSITENbCTB HETIPEOJAOIMMON CHIIBI CIIOXKHO. [IpuBenemM mpuMeps! BHYT-
PEHHHUX JIeJ T0 0003HAUYEHHBIM BBIIIE TyHKTaM.

a) Hanuuue u npooonsicumensnocms 00CmMoamenscme HenpeooOaIuUMOU CUbL.

B JleBaThiif apOUTpakHbIM aneyuIsIIMOHHBIA cyll T. MOCKBHI (nainee — cyn)
ucten; (kommanus «MT3-CepBucy) monan aneuIAIAOHHYIO Kalo0y K OTBETYHKY
(LlenTpasibHOMY OKPY>KHOMY YTIPaBICHHUIO MaTEPHATbHO-TEXHUYECKOTO CHAOXKEHHS
MununctepcTBa BHyTpeHHUX Jien Poccuiickoii @epepannn) o MpU3HAHUYA HE3aKOHHBIM
OJIHOCTOPOHHETO OTKa3a OT MCIOJIHEHUSI KOHTpakTa. McTer cehlnaics Ha npoooaicu-
menbHOCmb 06Ccmosamenbeme Henpeodoaumou cunvl. Cy1 oT4epKHYJI, 4To Hepaboune
JTHU ObLTH ycTaHOBIIEHBI ToNbKO ¢ 30 mapra mo 8 mas 2020 r., cormacHo Ykazam
IIpesunenta PO ot 25 mapta, 2 anpens u 28 anpens 2020 r. Oanako ¢ 12 mas mo
30 uronst 2020 r. 80 gHEH y mOCTaBIIMKA UMENIaCh BO3MOXKHOCTb MOCTaBUTH ToBap. [Ipu
9TOM TIOCTaBIUK B YKa3aHHBIE CPOKH TOBAp HE TMOCTAaBWJI U KOHTPAKT HE WCTIOTHIIL.
Kontpakr 6bu1 3akmrouen 1 anpenst 2020 r., a 3HaYUT, UCTEI JOTHKEH ObLUT U MOT 3HATh
O BBEJCHHBIX Ha TOT MOMEHT OI'PaHUYEHHUAX U 3ampeTax, cBa3aHHbix ¢ COVID-19.
CoOOTBETCTBEHHO, CY/] HE HalIEeJI MPUYMHHO-CIIEACTBEHHYO CBSI3b MEXKY BBEACHHBIMHU
Ha Tteppuropun PO orpaHndeHUsAMU, BBI3BAHHBIMU PACIPOCTPAHEHUEM HOBOU KOPO-
HaBUPYCHOM MH(EKUMHU, U HermocTaBkoi ToBapa. Cya 3aK/IIOYWII, YTO BBEJCHHbBIC B
psiZie peTHOHOB OTPaHWYEHHS HE MPEMSATCTBOBAIM HMCIIOJHEHUIO KOHTPAKTa MCTIIOM,
TIOCKOJILKY HE COJEpsKaIM 3allpeTa Ha HOCTaBKy ToBapa® . Kak BUIHO M3 JaHHOTO JIeNa,
CyIl TIOCUHTAJI, YTO Y CTOPOHBI OBUIO JOCTATOYHO BPEMEHU JUIS MCIIOTHEHUS CBOUX
0053aTeNIbCTB, OAHAKO UCTEL] B JAHHBIN CPOK HE YJIOKHIICS.

6) Hanuuue npuyuHHO-CIe0CMBEHHOU CBA3U  MeHcOy 00CmOosmenbCmeamu
HenpeoOOIUMOU CUNbl U HEBO3ZMOINCHOCMbBIO TUOO 3A0epPIHCKOU UCNONHEHUs 0053a-
menbcms.

B nene, kotopoe Obuio paccmorpeHo B 2020 T. TOCYyHapCTBEHHBIM CYIIOM,
a UMEHHO ApOHUTPaKHBIM CYJIOM T. MOCKBBI, OTBETYHK BO3PaXKaJl MPOTHUB B3BICKAHUS
HEYCTOWKH, cchllagch Ha Yka3 Moapa MockBel oT 5 mapta 2020 1. Ne 12-VYM

24 0630p TI0 OT/IENEHBIM BOTIPOCAM Cy1eOHOM MPaKTUKH, CBA3aHHBIM C IPHUMEHEHHEM 3aKOHOIATENNECTBA H MEP
110 MPOTHUBOAEUCTBUIO PACIPOCTpaHEHHIO Ha TeppuTtopun Poccuiickoit deneparn HOBOKH KOPOHABUPYCHOM
napexumu (COVID-19), Ne 1 yrepxknen IIpesnanymom Bepxosroro Cyna Poccniickoit denepanun ot 21
anpesst 2020 r. CIIC «I"apaHT».

25 TloctaHoBieHMEe JleBATOro apOMTpaXkHoro anemnsuuonHoro cyma Ne 09AI1-13158/2021. Jleno
Ne A40-141127/20, ot 9 anpenst 2021 r. Pexxum moctyna: https://kad.arbitr.ru/Document/Pdf/3f4df139-c8c2-4bcce-
9b5a-e031a4f52fab/503467dd-091c-4960-bfca-e7c80d9d3db2/A40-141127-2020_20210409_Postanovlenie_
apelljacionnoj_instancii.pdf?isAddStamp=True
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«O BBeJEHUM peKMMa MOBBIILIEHHON rOTOBHOCTU» U Ha IloctaHoBnenue [IpaButens-
ctBa oT 3 anpesnst 2020 r. Ne 434. Cyza He npuHsIT JaHHBIN T0BOJI OTBETYHKA I10 CIEay-
IOIMM TNpuurHaM. Bo-mepBbIX, mpoaaka TOBapa MPOUCXOAMWJIA B mepuon ¢ 4 1o
6 mapta 2020 r., OTBETYHK JOJDKEH OBUT OCYIIECTBUTH omiaTy c¢ 18 mo 20 mapra
2020 r., TO €CTh 10 BBEICHMS pPEXKHMMA IMOBBIILIEHHONW TI'OTOBHOCTH, & MUMEHHO [0
28 mapta 2020T. Bo-BTOpBIX, momkHMK Haxomwics B T. Cankt-IlerepOypre.
B-TpeTpux, OTBETYHK HE CMOT J0Ka3aTh, YTO HOPMATHBHBIE aKThl, IPUHUMAEMbIE Ha
TeppuTOopun Apyroro cyobekra PD (B . MockBe), 0 BBEICHUHU HA €TO TEPPUTOPHH pe-
’)KMMa TIOBBIIIEHHON roToBHOCTH ¢ 28 maprta mo 23 wuroHs 2020 T., 3aTparuBarotr
MHTEPEChl OTBETYMKA KaK FOPUIMYECKOTO JUIAa. B-4eTBepTHIX, OTBETYHK HE JTOKA3al,
YTO OTCYTCTBHE TpeOyeMbIX JCHEKHBIX CPEICTB BBI3BAHO OTPAaHUYUTEIHHBIMHU
MEpaMH, a CTIOPHYIO 3310/DKEHHOCTD He MOTAIIal i MOCHe HX OTMEHBI.

8) [obpocosecmnoe npunamue CMOPOHOU PA3YMHO ONCUOAEMBIX Mep O0/d
npeoomepaujenus (MUHUMUZAYULU) BOZMOHNCHBIX PUCKOS.

B npyrom nene oOmiecTBO ¢ OTrpaHHMYEHHOW OTBETCTBEHHOCTHIO «Tpuymd-
Nuxunupunr» (ucren) oOpatuiochk B Apoutpaxubiii cy CTaBpOIOIbCKOTO Kpasi ¢
MCKOBBIM 3asIBICHMEM K aKI[MOHEPHOMY OOIIECTBY «IIEKTPOTEXHUUYECKHE 3aBOJIbI
«Onepromepa» (oTBeTurK). McTer TpeboBa B3bICKATh C OTBETYHKA KaK 33/I0JKEHHO-
CTH TI0 JIOTOBOPY TIOCTaBKH, TaK U MPOIEHTHI, HAYUCIICHHBIE 32 MOJIb30BAHUE TYKUMHU
JEHEeXKHBIMH cpeAcTBamMH. [IpoaHanmu3upoBaB /10Ka3aTeabCTBA M apryMEHTHI, Mpel-
CTaBJICHHBIE KaX/101 U3 CTOPOH, CyJ PULIEI K CIeAyIoIeMy BbiBoy. Crerudukanim
KOHTpaKTa ObLIM MOANKUCAHBI KOHTpareHTamu mocie 11 mapra 2020 r. — martel, Korna
BO3 npusznana pacnpoctpanenue COVID-19 mannemueii. Kpome Toro, cya odpatun
BHUMaHUE 00€UX CTOPOH Ha TO, YTO CHELU(PUKAIUN ObUIM MOAMUCAHBI aXe Mocie
MOJIy4eHHs] UCTIIOM MUChMa OT cBoero mapTHepa n3 Kwuraiickoit Hapognoit Pecmy0-
muku 4 gespans 2020 r. OTBeTYHK OBLT 005A3aH OICHUTD CJIOKUBIIYIOCS CHUTYAIHIO 1
yKa3aTh pealbHble CPOKH MOCTaBKH. COOTBETCTBEHHO, OTBETYMK HE CMOT JIOKa3aTh
CyIy, 9TO JOOPOCOBECTHO MPUHSII BCE MEPHI IS MpeloTBpaieHus puckoB. Cy/ npu-
1€ K BBIBOJLY, YTO HET MPUYHH JJIs1 OCBOOOXKICHUSI OTBETUYMKA OT OTBETCTBEHHOCTH
3a HapylIeHHe UM CPoKa MOCTaBKH Ha ocHoBaHuu cT. 401 'K PD?,

Ecmu cpaBHUTE OCHOBaHUsA, chopMyrpoBaHHBIE B HOBBIX OroBOpKax o ¢opc-
maxkope MTII (mapt 2020 r.), ¢ ocHOBaHMsAMH, coxaepkamumucs B O63ope Ne 1,
MOJKHO 3aMETHTD PsIJT BaXHBIX Pa3INIni.

Tax, cormacuo Tekcty Oroopku ICC, «dopc-Maxop» — 3TO IOHATHE, O3HAYA-
folee HaM4ue coOBITHA JINOO OOCTOSATENhCTBA (Tak Ha3biBaeMoe coObITHE (opc-
Makopa), KOTOPOE OrpaHUYMBAET UM MPEMATCTBYET BBITOJHEHUIO CTOPOHON OJIHOTO
7100 HECKOJILKMX CBOMX JOTOBOPHBIX 0053aTENIbCTB, €CIIU U B TOW CTETIEHH, B KOTOPO
CTOpPOHA, CTOJIKHYBIIASICSI C HEBO3MOKHOCTBIO HCIOJHEHHS 00s3aTeNBCTB MO JI0TO-
BOPY, CMOXXET J0Ka3aTh, YTO: a) JaHHOE MPEMATCTBUE HAXOIUTCS BHE €€ Pa3yMHOTO
KOHTpOJI; 0) €ero HEeBO3MOXHO OBLIO pa3yMHO MpPEIBHUIETh Ha 3Tame 3aKIIOUYCHHS

26 Pemenne ApOuTpaxHOro cyaa ropoaa Mockssl o aemy Ne A40-88222/20-76-595 ot 05 okra6ps 2020 r.
Pexxum nocryna:  https://kad.arbitr.ru/Document/Pdf/fbba3450-05a1-417b-9¢20-3d16c39b3237/5a97afc7-d4c7-
4115-a978-542728905d81/A40-88222-2020 20201005 Reshenija_i_postanovlenija.pdf?isAddStamp=True
27 Pemenue ApGurpasknoro cyna CTaBpononbekoro kpas ot 26 mapra 2021 . mo meny Ne A63-17826/2020.
Pexxum nocryna: https://kad.arbitr.ru/Document/Pdf/f252fbe9-ebd3-42ba-b77b-d657d7¢5027f/46895079-d5b5-
4£18-8fe9-331bal12d485¢c/A63-17826-2020 20210326 Reshenija i postanovlenija.pdf?isAddStamp=True
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JIOTOBOPA; B) CTOPOHA HE MOTJIa pa3yMHO M30€XaTh MPENsATCTBUS WIH IPEOAOIETh €ro
TOCTEACTBUS .

B O630pe Ne 1 comep:xarcs AONOTHUTENBHO CIEAYIOIIME TpeOOBaHUs, KOTO-
PBIMH JTOJIKHBI PYKOBOJCTBOBATHCS POCCUMCKUE CYIbI IPY MIPU3HAHUH TOT'O WM HHOTO
00CTOSITENTLCTBA OCHOBAaHHEM OCBOOOIUTH OT OTBETCTBEHHOCTH: MPOJIOKUTEIHHOCTD
dopc-Maxkopa; HaTHMYUe MPUIHHHO-CICACTBEHHON CBSI3M MEXIY OOCTOSITEILCTBOM U
HEHCIIOTHEHHEM 0053aTeNbCTBA; TO, YTO CTOPOHA JTOOPOCOBECTHO M Pa3yMHO Mpe-
NpPUHSIIA MEPHI U1 MUHUMH3AIUN PUCKOB; TO, YTO CTOPOHA MCIIOJIHHIIA CBOU 00s13a-
TEJIbCTBA TOCTIe MpeKpaIeHus Gopc-maxopa.

Bce 310 yka3pIBaeT Ha TO, UTO B pOCCUHCKOM CYZE CKIabIBACTCA JEHCTBUTEIBLHO
oTpuIaTeNIbHAs MPaKTUKa. J{es, B KOTOPBhIX apOUTphl WK cyabu npusHaBaaun COVID-
19 00cCTOATENBECTBOM HEMPEOAOTUMOM CHIIBI, KpaiiHe Mano. Ha Hamn B3ris/, HOCKOIbKY
CHUTyaIlUsl B HACTOSIIEE BPeMs TOJNBKO YXYJIIACTCS, B KAKIOM KOHKPETHOM Cilydae
POCCHICKMI Cyll MOMET MPUHTH K TMPU3HAHUIO TOTO HJIM WHOTO OOCTOSITENHCTBA,
BbI3BaHHOTO pactrpocTpanenrneM COVID-19, 06cTosTensCTBOM HEMPEOI0TUMON CHUJTHI.

Janee xoTenock Obl 00paTUTHCS K UCCIEAOBAHUIO POCCUHCKOM Cy1e0HOM mpak-
TUKH IPUMEHEHHS BTOPOIl KOHIEMIIMHA — CYIIIECTBEHHOTO N3MEHEHHS 00CTOSITENBCTB.

Poccuiickas npakTuka
10 BONPOCAM CYIIECTBEHHOr0 H3MEeHEeHHUs 00CTOSITEILCTB

B Poccuu ata koHuenuus 3akperuiesa B ct. 451 'K PO.

JlaHHas CTaThsl YCTAHABJIMBACT LIENbBII MIEPEUCHb KPUTEPUEB, 10 KOTOPBIM JIOTO-
BOP MOXET OBITh PACTOPTHYT JINOO H3MEHEH CYJ/IOM.

[epBbIii —Ha 3Tane 3aKIOYCHHs JIOrOBOpPA CTOPOHBI IMOJIATaIH, YTO TAaKOTO
U3MEHEHUs 00CTOSTENHCTB HE MPOU30ieT. BTOopoii Kpurepuii — n3MeHeHne 00cTosi-
TEJILCTB BBI3BAHO NMPUYMHAMHU, C KOTOPBIMH 3aWHTEPECOBAaHHAs CTOPOHA HE CMOTJa
CIPaBUTHCS IIPH TOH CTENEHH 3200 TIAMBOCTH U OCMOTPUTEIBHOCTH, KaKasi Tpe0oBajach
OT HEe TI0 XapaKTepy IOTOBOPa M MO YCIOBUAM 00opoTta. TpeTuit KpuTepuii — UCmod-
HEHHE 3aKJIIOYSHHOTO J0TOBOpa 0e3 BHECEHUS! N3MEHEHHI B €ro yCIOBHS HACTOJIBKO
HApyIIWIO OBl COOTBETCTBYIOIEE €My COOTHOIICHHE HMYIIECTBEHHBIX HHTEPECOB
CTOPOH W TOBIEKIO OBl /Ui 3aMHTEPECOBAHHOW CTOPOHBI TaKOH ymiepO, 4TO OHA B
OOJBIION CTETIEHH JTUIIMIACH OBl TOTO, HAa YTO OblIa BIPaBe PACCUNTHIBATH B MOMEHT
3aKJIIOYEHUsT OroBOpa. UeTBepThlil KpuTepHii — H3 00BIYaeB JIMOO W3 CYyIIECTBa
JIOTOBOpA HE CIIEAYET, YTO PUCK, O0YCIOBICHHBI H3MEHEHHUEM OOCTOSTENbCTB, HECET
3aMHTEpecOBaHHas CTOpOHa”’.

B OKOBHIHYIO 310Xy B MyOJHUKAIMIX OTMEYAJIOCh, YTO CYAbl KpaiHE PEIKO
NPU3HABAIN CYIIECTBCHHBIM H3MCHEHHUEM OOCTOSTEIBCTB CIICAYIOIINE CUTYAIHH:
CYIIECTBEHHOE YBEIMUCHHE PHIHOYHOM 1IEHBI; (PHMHAHCOBBIN KPU3UC, IPUHITHE HOpMa-
TUBHO-TIPABOBOTO aKTa, JCJAIOIIEr0 HCIOJHEHUE YCIOBHI IOTOBOPAa HEBO3MOKHBIM,
KpaiiHe 3aTpyIHUTENbHBIM JIMOO BOBce OeccMmbicieHHBIM M 1p. (Sarbash, 1999;
Lavrov, 2001).

28 OroBopku ICC 0 opc-Maxope U CyIIeCTBEHHOM U3MEHEHHH 06CcTOoATENLCTB. Mapt 2020 1. Pexxum nocryna:
http://www.iccwbo.ru/news/2020/ICC_mezhdunarodnaya-torgovaya-palata-icc-obnovila-ogov/
» I'paxpanckuii kogekc Poceuiickoit ®eaepaunu (IK PD) // CIIC «apanry.
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B Poccum yxe HaBHO CKIIaJbIBaeTCsl NMPOTUBOpEUMBAs CyAeOHas NpPaKTHKA,
kacatomasicst npumeHenus ct. 451 'K PO.

Eme npu gelicTByronieM Beiciiem apOUTpa)KHOM cyzie B CTpaHEe MPUMEHSIIUCH
nBa noaxoxaa. IlepBoro moaxona, MOJHOCTBIO OTPHULIAIOIIETO NMPU3HAHUS HAIUYUA
CYIIECTBEHHOTO M3MEHEHHSI OOCTOATENHCTB B KOHKPETHBIX KOHTPAKTAX, MPUIEPIKH-
Basicst Bricimii apOuTpakHslii cy1. Bropoii moaxoa oTpaxkai HO3ULHIO (peaepaabHbIX
apOUTPaKHBIX CYJIOB OKPYTOB.

B cBoeii monorpaduu Ilerpumes B.C. otmeuan: Hexxenanue Beiciiero apouT-
POKHOTO CcyAa TMPUMEHSITh WHCTUTYT CYIIECTBEHHOTO H3MEHEHHS OOCTOSITEITHCTB
BBI3BAHO OMACEHUEM, YTO HOPMaMHU BOCHOJIB3YIOTCS HEJOOPOCOBECTHBIE YYACTHUKH
000poTa, 3aNHTEPECOBAHHbIE B HEUCIIOJIHEHNH OKA3aBIINXCSI HEBBITOAHBIMU J0TOBOP-
HBIX 0053aTENIbCTB, @ TO MOKET JECTA0OMIN3UPOBATh I'pakJaHCKUi 000poT. [Togo0Has
MO3MILIUS, OYEBHUIHO, YIIEMIISET [IPaBa U HHTEPECH! TOOPOCOBECTHBIX YYaCTHUKOB 000-
pota (koux, 0ecCriopHO, OOJBIIMHCTBO) — T€X, KTO HA OCHOBAaHUM IPUHLUIA Pa3yM-
HOCTH M J100OpPOCOBECTHOCTH O0O0s3aH MCIOJHHUTH 0053aTeNbCTBO JT0OPOCOBECTHO,
COIIaCHO TpeOOBaHMSAM 3aKOHA U OObIYAsM JEJI0BOro 000poTa, HO HE Oojee TOro
(Petrishchev, 2007).

IIpou3omiu Jin U3MEeHEHNs B POCCUHIICKOI Cy1e0HOH MPAKTUKHU
110 JAHHOMY BOIIPOCY I0CJIe HAYaJIa NaHAeMHUH?

B mapre 2020 r. mosiBunace Oroopka MTII o cyiecTBeHHOM M3MEHEHHH
oOcrosiTensCTB. B Hell OTMEUYeHO, YTO, «ECIu CTOpPOHA JOTOBOpa JOKAXKET, YTO:
a) JanbHEHIee UCIIOJHEHHE €€ JOTOBOPHBIX OO0S3aHHOCTEH CTAaHOBUTCS CIHMIIKOM
00pEeMEHUTEIBHBIM B CBSI3U C COOBITUEM, HAXOIALIMMCS 3a MpeiejaMH €€ pa3yMHOTO
KOHTPOJISI, KOTOpOE, KaK pa3yMHO MPENIojaraercs, He MOTJO0 OBITh IPHHATO
BO BHHMMaHHUE TMPHU 3aKIIOUYEHHUU JTOTOBOpa; 0) pa3yMHO M30€KaTh COOBITHS WIIH KE
CHPABUTHCA C HUM JINOO MPEOAOJIETh €ro MOCIESACTBYS, HE TPEACTABISAETCS BO3MOXK-
HBIM, TO HACTYIIUT OJHO U3 TPEX MOCIEICTBUH.

JlaHHbBIE MOCIIEACTBUS HACTYIIAT, €CJIM CTOPOHBI HE CMOT'YT COIJIacOBaTh 3a pa-
3YMHBIH IEPUO]T BPEMEHH C MOMEHTA CChIJIKM Ha 3TOT IyHKT albTEPHATHBHBIE yCIOBHS
JIOTOBOpA: BO-NIEPBBIX, CTOPOHA, CCHIJIAIOIIASACS HA OTOBOPKY, MOKET 10 CBOEH MHMIIN-
aTUBE B OJIHOCTOPOHHEM MOPSJIKE PACTOPTHYTH TOTOBOP; BO-BTOPBIX, CYAbs JINOO ap-
outp o0sagaeT MOJTHOMOYHMSIMUA BOCCTAHOBHUTH OallaHC YCIIOBHI CTOPOHBI; B-TPETHUX,
CyZbs 60 apOUTP MOKET PaCTOPTHYTH H0roBop>’.

MO’KHO NMPHUBECTH POCCUICKYIO0 NMPAKTUKY BHYTPEHHHUX CIIOPOB IO BONPOCAM
CYIIECTBEHHOT'O U3MEHEHUSI OOCTOATEIbCTB.

Hanpumep, ApOuTtpakusiii ¢y r. MOCKBEI B cBoeM perieHuu 27 saBaps 2021 T.
pacTopruyJ MpeaBapuTeNbHBIN T0TOBOP KOMMEpUECKoil cyOkoHIleccun «Dacoiby OT
26 anpenst 2019 r., 3aKIFOUESHHBINA MEXTy 0OIIIECTBOM C OTPAaHUYCHHON OTBETCTBECHHO-
cteio «METPO Kbm sun Keppu» v nHOuMBHyalbHBIM MpeANpUHUMaTeeM Mapku-
HbIM Anexcanapom BacunbeBrnueM. OCHOBaHHEM PacTOPKEHUS SBUIOCH CYIIECTBEH-
HOE€ M3MEHEHHE O00CTOATeNnsCTB AoroBopa. Cya ydena TpU BBIHECEHHH JIaHHOTO
pereHus ciuenyromue GakThl: BO-TEPBIX, CTATYC HCTIA B KAYECTBE MHIUBUIYaTLHOTO

30 Orosopku ICC 0 opc-Maxope M CyIECTBEHHOM H3MEHEHHH 06CTOATENLCTB. MapT 2020 r. PesxuM pocTyna:
http://www.iccwbo.ru/news/2020/ICC_mezhdunarodnaya-torgovaya-palata-icc-obnovila-ogov/
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MPEITPUHUMATEIS; BO-BTOPBIX, (PaKT MaHIEMHHU, KOTOPHII MOBIHUT HA (PMHAHCOBOE
COCTOSIHME TpEeANpUHUMATeNIs M TOKYyNaTeNbCKyl0 CIOCOOHOCTh MOTpeOUTENei;
B-TPEThUX, 3HAYUTEIFHOE yBEIWYCHHE HAJIOTOBOM HArpy3KH, a TaKKe apeHIHBIX U
KOMMYHAJIbHBIX IJIaTeXKel; B-4EeTBEPThIX, OTCYTCTBUE y MPEANPUHUMATENS JOXO/0B,
MO3BOJISIONINX IMOKPBIBATH BCE PACXO/IBI; B-TIATHIX, pACTOPKEHHUE JOTOBOPA apeH IbI, B
COOTBETCTBUH C KOTOPBHIM UCTIIOM apeHA0BAJINCh MOMEILEHUS; B-IIECThIX, OTCYTCTBUE
KaKOW-JTMOO0 BO3MOKHOCTH OCYIIECTBIICHHS TOPTOBOM NIEATEIBHOCTH COTIACHO YCIIO-
BUAM CIIOPHOTO aorosopa’’. Takum o6pa3oMm, cyj, NpPOaHATU3HPOBAB 3TH (DAKTHI,
3aKJTIOYMJI, YTO B JAHHOM JIeJIe TPOU30IILIO CYIIECTBEHHOE N3MEHEHNE 00CTOSATENBCTB.

Eme onHo feno taxkke ObUIO paccMOTPeHO ApOUTPaKHBIM CYJIOM T'. MOCKBBI.
CyTb 3aKirovanach B CIeIyroleM. ATreHTCTBO M0 CTPaXOBAaHHUIO BKJIAJOB (Jaee —
ATEHTCTBO) 3aKII0UYMIIO KOHTPAKT Ha BBINIOJHEHHE paboT 1Mo 00ycTpOCTBY U 0(hopM-
JIEHHIO CBOEW MEPETOBOPHOM 30HBI I TPOBEAEHN POCCHIICKOr0 HHBECTUIIMOHHOTO
dopyma — 2020 ¢ kommanueit OO0 «I'padpudeckmii Jn3aitH-Oxcrno». OmxHAKO B pe-
3ysabTare pacrpoctpanenus COVID-19 611 u3menen popmar nposeaenus Popyma u
NepeHeceHbl ero AaThl. ATEHTCTBO HampaBmiio nmuckMo komnanun OO0 «['paduue-
ckuit Jlmzaitn-Okcro» 03.02.2020 o mpuocTaHoBIeHUH paboT, a MOTOM — U TpeboBa-
HHE O PACTOP>KEHHUH JIOTOBOPA M O BO3BPATE JCHEKHBIX CPEJICTB B CBSA3HU C CYIIECTBEH-
HBIM U3MeHeHneM o0cTosTenscTB. Cy/ yuen Bce I0BOJbI ATEHTCTBA M BBIHEC pellie-
HHE, YTO BBE/ICHHBIC OTPAHUYUTEIILHBIE MEPHI OTBEPIKIAIOT CYIIECTBEHHOE U3MEHE-
HUE 00CTOSTENILCTB U SIBISAIOTCS OCHOBAHUSIMU JIJISl pacTOp KeHus goropopa. Cienosa-
TEJIbHO, TpeOOBaHNE ATEHTCTBA O PACTOPKEHHUH JI0TOBOPA SBIISETCSI 000CHOBAHHBIM H
TOJUIEKUT YI0BJIETBOPEHUIO 2.

OTH nIpUMepBI TOKA3bIBAIOT, YTO B POCCUICKOM CY/I€ B HACTOSIIIEE BPEeMsI MOYKHO
MOTBITAThCS MPU3HATH 0OCTOSTENLCTBO, KOTOPOE MOBJIMSIO HA MCIOJIHEHHE MO0 KOH-
TPaKTy, B pe3ylbTaTe HACTYIUIEHUS KOPOHABHPYCHOW MH(MEKUIWH WIH TOCIEACTBUI
COVID-19, cyuiecTBeHHBIM H3MEHEHHEM 00cTosATensCTB. [IpakTHkKa CynoB 1m0
JAHHOMY BOIIPOCY — IOJIOKHUTEIIbHAS.

3akJarouenne

[To wToram mpoOBEIEHHOTO HCCIENOBAHUS MOTYT OBITH CHETAHbI CIIEIyIOIIUe
BBIBO/IBI.

B Poccum B HacTosiiiee BpeMs CKIIQIbIBA€TCS BOSIKAsl MPAKTHKA MO MOBOIY
npusHauust COVID-19 ob6crosiTenscTBOM HenpeoaonuMoi cuibl. C 0IHOM CTOPOHBI,
NpaKkTUKa IEHCTBUTENBHO OTpHIaTenbHas. O4eHb Majio A€, B KOTOPhIX apOUTpPhI WK
cyneu npusHaBanmu 061 COVID-19 takum o6ctosiTenbcTBOM. OOBACHSAETCS 3TO TEM,
YTO NMPUHLUN pacta sunt servanda (C naT. «I0TOBOPHI TOIDKHBI UCTIONHATHCS) MOKA
onepkuBaet BBepx. C Apyroil CTOPOHBI, T€ COOBITHS, KOTOPBIE MPOOIIKAIOT MTPOUCXO-
IUTHh B MUpPE U, B 9acTHOCTH, B PD cmycrsa 1,5 roma, Hampumep pacrpocTpaHeHUE
HOBBIX IITAMMOB KOpOHaBHpyca (MHAuKcKoro mramma Delta), cCBUIETENBCTBYIOT O

31 Peenune ApGutpaxuoro cyaa r. Mocksel mo aemy Ne A40-100034/20-5-743 ot 27 suBaps 2021 r. Pexum
noctyna: https://kad.arbitr.ru/Document/Pdf/8878434d-e89b-4e57-a0fd-0c448670a5fd/8dc8d842-db59-49d5-
8e21-4093f63b10b1/A40-100034-2020 20210127 Reshenija i postanovlenija.pdf?isAddStamp=True

32 ApbuTtpaxHuslii cy 1 ropoaa Mockssl o ey Ne A40-18071/21-67-131 ot 07 anpess 2021. Pesxum poctyna:
https://kad.arbitr.ru/Document/Pdf/ce138209-0132-4017-8139-ec345b01e525/06816312-2619-4cda-9eeb-
0659b7815112/A40-18071-2021 20210407 Reshenija_i_postanovlenija.pdf?isAddStamp=True
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TOM, YTO B 3TO HEMPOCTOE BPEMS MOKET MOSIBUTHCS NMPAKTHKA MPU3HAHMS TEX HIIU
MHBIX 00CTOSITENHCTB, BI3BaHHBIX pacnpocTpanenneM COVID-19, obcrostenscTBaMu
HENPEOJOIMMON CHIIBI. DTO MO3BOJIUT HE YXYAUIUTh M TAK HEMPOCTYI0 SKOHOMHYE-
CKYIO CUTyal{IO B HAlllEH CTpaHe.

ITo moBoxy mpu3HaHWS HOBOM KOPOHABHPYCHOW HH(EKIMU CYIIECTBEHHBIM
U3MEHEHHEM OOCTOSTENbCTB MMEIOTCSl MHBIE BBIBOABI. Poccuiickue cynbl MPU3HAIOT
BiusHue COVID-19 u ero nociaeacTBus CyIieCTBEHHBIM H3MEHEHHEM 00CTOSATENILCTB.
B HacTosmuit MOMEHT POJOKACTCA BAaKIIMHALIUS HACEJIEHUS; Cy bl OyAyT U Aajblle
paspemaTs BOIPOC B MOJIb3Y KOHTPAareHTa, KOTOPBIA IPH OTCYTCTBHH BO3MOXHOCTH
UCIIOJIHUTB CBOU 00513aTENbCTBA, B TOM YHCIIE BCJIEACTBUE CYLIECTBEHHOIO U3MEHEHMUS
0OCTOSITENCTB, HE MOXKET OBITh JIMIIIEH MIPaBa HA 3AIIUTY CBOMX MHTEPECOB MOCPE-
CTBOM TpeOOBaHHUs O PACTOPKEHUH JOrOBOPA.
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Hay4dHas cTtaTtbs

COVID-19 n npaBoBoe perynupoBaHue B BennkobputaHum

E.A. Copoxuna'™ D<

WuctutyT rocynapcrsa u ipaBa Poccuiickoit akageMuu HayK,
2. Mockea, Poccuiickas @edepayus
P<sorokina_ea@mail.ru

Annortanus. C 2020 roga Mupy IpuUXoJUTCs UMETh Je10 ¢ rinodansHoi nanaemueil. HoBblil ko-
ponasupyc (COVID-19) oka3an GecrpenieieHTHOE BIHSHHIE Ha Bce c(ephl )KU3HN OOIIECTBa U BHIHY AU
rocyJapcTBa IPUHAMATH COOTBETCTBYIOIINE OTBETHBIC MEPHI AT €TO CACPKUBAHKSA M KOHTPOISL. B pas-
HBIX CTpaHaX HCIIOJB30BAJIUCh PA3JIMYHBIC MOAXOAbI K pCarupOBaHUIO Ha MMaHACMHUIO. B I[aHHOﬁ CTaThbeC
uccieayercst Hoaxoa BenukoOpuTanuy B OTBET Ha Upe3BbIUAIHYIO CUTYaLUIO B 00JIaCTH 3ApaBOOXpaHe-
Hus, BbI3BaHHOr0 COVID-19. C onHO# CTOPOHBI, IPOBOJUTCS aHAIU3 TE€X AKTOB, KOTOPBIE ObLIM MPH-
HSATHI B YCIOBUSX KPH3UCa B OONACTH 3IPaBOOXPAHEHMS W MX OIEHKA, C APYTOi CTOPOHBI, yIeIsIeTcs
BHMMAaHHE BOIPOCY, CBA3aHHOMY C OTpaHMYEHHEM OCHOBHBIX TIPaB U cBOOOX deroBeka. M3HavasHO B
Bemuko6puranuu onacaocts COVID-19 nenoonenuBanacs. OnpHako HadIronast 32 pa3BUTHEM COOBITHI
¢ mapra 2020 r. cTany OpUHUMATBCSA PELINTEIbHBIE MEPbI Ul IPEAOTBPAILEHUS PACIIPOCTPAHEHUS BU-
pyca, BKIIIOYast OTpaHUYCHIE OTACIBHBIX IIPaB M CBOOOJ, CBA3aHHBIX C BBEACHHUEM JIOKJAayHa W PACIIH-
peHneM (GyHKIHI U TOTHOMOYHH OPTaHOB MCHOJHATENHON BIACTH. 3HAUUTEIbHAs YacTh 3THX Mep pe-
aITM30BBIBANIACH B PE3yIbTAaTe IPHHATHS aKTOB «MATKOTO IIPaBay, IPABOBOH CTATyC KOTOPBIX HE COBCEM
aceH. Kpome Toro, npeanodyreHue ObUI0 OTAAHO OBICTPOH pa3paboTKe M MPUHATHUIO HOBOT'O 3aKOHOJA-
TEJILHOrO aKTa Jyis OOpbOBbI ¢ MaHIEeMUEH, HE3aBUCUMO OT YK€ CYyIIEeCTBOBABLIEH [IPaBOBONH OCHOBHI B
00JIaCTH PEryIHPOBAHUS YPE3BBIYANHBIMY CHTYaHAMH. [IpH 3TOM MOTHOMOYHS 110 IPHHATHIO Mep I
caepxkuBanus U pacnpoctpaHenuss COVID-19 6buin mepenaHbl opraHaM HCIIOJHUTEIBHOH BIACTH
C MHHIMAJBHBIM HapIaMEeHTCKIM KOHTPOJIEM.

KuaioueBble cinoBa: nangemuss COVID-19, BenukoOpurtanus, ype3BblUaiiHOE MONTOKEHUE, aKThI
«MSTKOTO IpaBay, IPaBOBbIE MEPHI, OTPaHUYEHUE IIPAB U CBOOO] UeIOBEKa

Kongankt naTepecoB. ABTOp 3asBIsET 00 OTCYTCTBUH KOH(MIIUKTA HHTEPECOB.

Jama nocmynnenus 6 pedaxyuro: 30 urons 2021 e.
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COVID-19 and United Kingdom'’s legal regulation
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Abstract. There has been an unprecedented impact on the all spheres of society from the novel
coronavirus (COVID-19). As it has rapidly become a global pandemic, states around the world had to
implement appropriate measures for responding to it containment and control. The different countries
have used various approaches to responding to the pandemic. This article explores the UK's approach to
the COVID-19 health emergency. More precisely, it will be analysed two main aspects: on the one hand,
the acts that were adopted in the context of the health crisis and its assessment; on the other hand, it will
be analysed attention is focus to the issue related to the limitation of fundamental human rights and
freedoms. In the early stages of epidemic, UK implemented “herd immunity” strategies and its danger
was initially underestimated by the authorities. Nevertheless, watching how things unfolded, from March
2020 onwards UK took drastic measures to prevent the spread of the virus. including country-wide
lockdown and the powers of public administration entities are expanded. The sagnificant of these
measures have been implemented using acts of soft law or non-binding guidelines and recommendations,
the legal status of which is not entirely clear. In addition, preference was given to the adoption of new
legislation to combat the pandemic, regardless of the existing legal basis for emergency situations. At the
same time, the authority to take measures to contain and spread COVID-19 was transferred to the
executive authority with minimal parliamentary control.

Key words: COVID-19 pandemic, United Kingdom, state of emergency, soft law, legal measures,
limitation of human rights and freedoms
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BBenenne

[Margemuss COVID-19 — 3T0 Mpoa0/KarOIIUICs TI100aTbHBIA KPU3NC, BBI3BAH-
Hblii BUpycoMm SARS-CoV-2, koTopblil 3acTaBWII TOCYJapCcTBa BO BCEM MHUpE MPUHU-
MaTh CPOYHBIE MEPHI U XapaKTepU3yeTcs Kak OJUH U3 HauXyAIIUX JJIs LeJIO0ro MoKo-
nenus (Stewart, 2020). MckimrounTenbHble COOBITHSA, CBSI3aHHBIE C €T0 PACIPOCTpaHe-
HUEM, IIPUBEJIN K CUTYaIlH, KOTOpasi CpaBHUBAeTCs ¢ coctostnueM Boitnsl (Gillis, 2020).
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30 suBaps 2020 r. BcemupHas opraHm3anus 34paBOOXpaHEHHUs OObBSIBHIIA O
Yype3BbIYAHON cUTyallMd B 00JIACTH OOILLECTBEHHOIO 3PaBOOXPAHEHUS, UMEIOLIUI
MEXYHapOJIHOE 3HAYCHHE, U TOCYAApCTBaM OBLIO PEKOMEHIOBAHO MOATOTOBUTHCS K
rno6ansHoMy pacripocTpanennio COVID-19 u3 Bocrounoit Asun!, a 11 mapra sta
CUTyalus yxe Oblla OXapaKTepU30BaHa KaK MaHIeMHUs’.

BonbmmHCTBO rocy1apcTB Mupa OOBSBUIM O YpE3BbIYAHOM cUTyaluu B 00Jia-
CTH 3IpaBOOXpaHEHUS WIIM BBEIM HHBIE 0COOBIE PEXKUMBI, YTOOBI TPOTUBOCTOSTH pac-
IIPOCTpaHeHuto BUpyca. Opransl rocyAapCTBEHHOMN BJIACTH, KAK OTMEUYAETCS], «BBIHY K-
JIeHbI ObUTH 3aHUMATHCS CXOIHBIMU IPOOIeMaMu, CBSI3aHHBIMH C 3aIIUTOHN ITyOJIUIHBIX
MHTEPECOB U 00eCTIeueHHEM TpaBa Ha 3I0pPOBbE, HEPA3PHIBHO CBSA3aHHOTO C TPABOM Ha
xu3Hb» (Vasilieva, 2020:5) u «IbITaquCh HAWTH HAAJNEXKALIUI NMPABOBOW OTBET»
(Cormacain & Bar-Siman-Tov, 2020:239—243). Oprassl rocyaapCcTBEHHON BJIACTH
MPEITPUHSIN LEIbIH KOMIUIEKC Mep, KOTOPhIE MOKHO OXapaKTepH30BaTh Kak Oecrpe-
IEJICHTHBIE 110 CBOMM MacmiTabaM U BO3ACHCTBUIO C TOYKH 3PEHUS IOPUIMUECKUX
NOCJIEACTBUHA Ha mpaBa M CBOOOABI denoBeka. OrpaHHUYEHHs PACIpPOCTPAHSINCH
U pacTpOCTPAHSIOTCS HE TOJIBKO Ha CBOOO Y NEepeABMKEHHS, CBOOOLY MpeAIpHHIMA-
TEJICKOM JeATeIbHOCTH, CBOOOAY cOOpaHuii, HO U KOCBEHHO Ha IPaBO HA JIMYHYIO U
CeMEeWHYIO JKU3Hb, IPaBO Ha 0Opa3oBaHUE U T.1. TakuM 00pa3oM, «COCTOSHHE CBO-
60161 (haKTUUIECKH CBOAMUTCS K UCKIIOYCHHIO, T.€. BCE, YTO HECAHKIIMOHUPOBAHHO —
3anpernieHo» (Sizaire, 2020).

PoJib aKTOB «MArKOro0» MpaBa Ha Ype3BbIYANHYI0 CUTYALHIO
B 00J1aCTH 31paBooxpaHeHus B Beiukoopuranun

[TepBoHayampHO peakiys OpraHOB TOCYJapCTBEHHOW BiacTH B BenmkoOpwura-
HHUM OTJIMYAIACh OT PEAKIUU B APYTUX €BpONencKkux crpaHax. s Hee ObLT XapakTe-
peH nuOepaibHbIM MOAX0J K KPU3HCHBIM SBICHHSAM B 00JIACTH 3]IPaBOOXPAHEHUS.
B gacTHOCTH, IIpeMbEP-MUHUCTP BBICTYNAJ 3@ KOJUICKTUBHBIM UMMYHHUTET, B CTPaHE
He ObUIM BBEJCHBI CEPhE3HbIE OTPAaHMUMTENILHBIE MEpBI, pa3perianoch MPOBEJCHUE
MacCOBBIX ITyOIMUYHBIX MeponpusTHil. [Ipembep-MuHUCTP cTpeMuicsa 00eceunTh He-
IPEPBIBHOCTh OPUTAHCKOM SKOHOMHUYECKOM NEATENBbHOCTH, I0JIaras, 4YTo OrpaHU4u-
TEJIbHBIE MEpBI, NPHUHATBIE B JAPYI'MX CTPaHaX, SBJISIMCH HENPONOPLHOHAIbHBIMU
U HE MMENH JOCTaTOYHOro OOOCHOBAaHMs C MEIUIMHCKON Touku 3peHus (Grogan,
2020; Bates, 2020:102—112; Frowde, Dove & Laurie, 2020:463—464).

Hecmotpst Ha To, uto B (heBpanme 2020 r. B coorBercTBUM ¢ IIpaBunamu 06
OXpaHe 37I0pOBbs (KOPOHABUPYC) OBUIM BBEJCHBI MEpHI, MO3BOJISIONINE 3aKPHIBATh

! Bassnenne enepanbHoro mupektopa BO3 no mtoram cosemanus Komurera MMCII mo upe3Bbuaiinoii
CUTYalluH B CBSI3U C HOBBIM KopoHaBupycoM (2019-nCoV). Pexxum noctyna: https:// www.who.int/ru/director-
general/speeches/detail/who-director-general-s-statement-on-ihr-emergency-committee-on-novel-coronavirus-
(2019-ncov) (nara obpamenus: 19.12.2020).

2 Jlns oObABIEHUS HNAHAEMHM PEMIAOMUM (AKTOPOM SABIAETCS HE TAXKECTh 3a00JI€BaHMs, a JETKOCTh €ro
pacIpoCTpaHEeHUsT; TTOPa3yMeBaeTCsl, YTO KaXIasi CTpaHa pa3padaThIBaeT IUIaH OOPHOBI C HEel W MOCTOSIHHO
OOHOBJISIET €ro Ha OCHOBE pyKoBosuX npuHIunos BO3. Cu.: BerymutenbsHoe cnoBo ['eHepaibHOTO THpeK-
Topa Ha npecc-opudunre mo OVID-19 11 mapra 2020 r. Pexxum noctymna: https://www.who.int/ru/director-
general/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---11-
march-2020 (nara oopamenus: 20.12.2020).
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onpezeNeHHbIe MPEANPUATHs, a TakkKe MOMellaTb Ha KapaHTWUH JIUI[, BO3Bpallaro-
IUXCS M3-33 TPAHMILI, BMECTE C TeM pedb He ILIa O TOM, YTO OyIyT NpeanpUHH-
MaThCcsi OoJiee cepbe3Hble IIarv, HampaBlIeHHbIE Ha OOpHOY C pacmpocTpaHEHUEM
Bupyca. OnHako nocie 3asBieHus MiMnepckoro MeAUIIMHCKOTO KOJUIEAKa O TOM, UTO
Takas CTpaTerus NpaBUTEILCTBA mpuBeneT K 250 000 cMepreit?, 3acTaBuno M3MeHUTH
BBIOpaHHOE HampaBiieHue U HaunHas ¢ 16 mapra 2020 r. BBOAMINCH Bce OoJiee CTporue
OTpaHWYEHHUS B IIENIAX TPENOTBpAIleHUs] Tepenayn WHOEKIHH OT 4YeloBeKa K
4eJIOBEKY".

[Ipu 5TOM HaHHBIE MEpPBl OCHOBBIBAJIUCH HAa aKTaX, OTHOCAIIMXCS K KaTErOpUU
«MSATKOTO MPaBay, KOTOPBIE U3BECTHBI JOKTPHHE MEXTyHAPOAHOTO ITyOJIUYHOTO IpaBa
u npasa EBporneiickoro coro3sa (Sorabji & Vaughan, 2021:143—148). B wactHOCTH,
16 mapta 2020 r. 66110 TIpUHATO PykoBoacTBO «ConnansHoe MUCTaHIIUPOBAHUE NS
BceX kuTesne BenukoOpuTanuu, BKIIIOYash JETeH M 3alIUTa MOXKWIBIX U YSI3BUMBIX
muI»® U paBUTENLCTBO BeNMKOOPUTAHNN HACTOSTENLHO PEKOMEHIOBANIO, XOTS U HE
MPeINUCHIBaIO B o0s3aTeIbHOM Topsiake, auraMm ¢ cumnromamu COVID-19 ocra-
BaThCA JIoMa B Tedenue 14 mueii’. Bmecte ¢ Tem 23 Maprta 2020 r. 6bLI0 IPUHATO elle
onHO PykoBojacTBO «OcTaBaThCs J0Ma M BAATH OT APYTUX (COMMATHHOE AUCTAHITUPO-
BaHHE)»®, KOTOpOe B TeUEHHE HECKONBKMX JHEHl SBISIOCh €IMHCTBEHHBIM aKTOM,
IpelyCMAaTPUBAIOLIMM JIOKJAYH W OIPAaHUYMBAIOIIMM IIpaBa U CBOOOJBI YeENIOBEKa,
IIpelyCMaTPUBAIOIIMM TpeOOBaHMsI COOTIOAATh «COLUAIBHYIO TUCTAaHIMIO» M «OCTa-
BaThCS JIOMa» I BCErO HAacelIeHUs, a TakXKe 3ampeT coOpaHuil Oosiee OBYX JIHIL
U 3aKpbITHE OOJBIIMHCTBA NPEANPUATUH, YUPEXKACHUN U opranu3auuii B Benukoopu-
tanuu. [Ipu s3ToM B 1TaHHOM PyKOBOJCTBE YKa3bIBaIOCh, UTO MOJTHIIMUS U COOTBETCTBY-
IOLMEe OpraHbl BCKOpe OYyAyT CIEeIuTh 3a COONIOJICHHEM MaHHBIX MEp, a B Clyyae
HapyiieHus OyayT Hajarathes mTpadel. B atoT xe nens [Ipembep-munuctp [Ipasu-
TenbcTBa BemukoOpuranuu 3asBui: «C 3TOTO Bedepa s JOJDKEH JaTh HACETICHHIO
MIPOCTOE YKa3aHUE — BBI JOJDKHBI OCTABATHCS JJOMay M 00BSBUI 00 OTpaHUIUTEIHHBIX
Mepax, IpeycMOTPEHHBIX PykoBoacTBOM’.

C oaHO# CTOPOHBI, BEIOOP MCHOIB30BAaTh AKTHI «MSTKOTO INpaBa» B OTBET Ha
KpH3UC B 00JAacTH 3/ApaBOOXpaHeHHMs MOHATeH. Ilpn MX mpuHATHHM HE TpedyeTcs

3 Health Protection (Coronavirus) Regulations 2020 (UK Statutory Instruments. 2020. No. 129). Available at:
https://www.legislation.gov.uk/uksi/ 2020/129/contents/ made [Accessed 18" 2021].

4 Cwm.: Imperial College. Report 9: Impact of Non-Pharmaceutical Interventions (NPIs) to Reduce COVID-19
Mortality and Healthcare Demand. 16 March 2020. Available at: https://www.imperial.ac.uk/media/imperial-
college/medicine/sph/ide/gida-fellowships/Imperial-College-COVID19-NPI-modelling-16-03-2020.pdf
[Accessed 18 2021].

3> Brown, J. Coronavirus: The Lockdown Laws. Available at: https://commonslibrary.parliament.uk/research-
briefings/cbp-8875/ [Accessed 14th November 2021].

¢ Guidance on Social Distancing for Everyone in the UK, Including Children, and Protecting Older People and
Vulnerable People. 16 March 2020. Available at: https://www.gov.uk/government/publications/covid-19-
guidance-on-social-distancing-and-for-vulnerable-people [Accessed 18" May 2021].

7 Prime Minister's Statement on Coronavirus (COVID-19):16 March 2020. Available at https://www.gov.uk/
government/speeches/pm-statement-on-coronavirus-16-march-2020 [Accessed 19" May 2021].

8 Guidance Staying at Home and Away from Others (Social Distancing). 23 March 2020. Available at:
https://www.gov.uk/government/publications/full-guidance-on-staying-at-home-and-away-from-others
[Accessed 19" May 2021].

° Prime Minister's Statement on Coronavirus (COVID-19): 23 March 2020. Available at: https://www.gov.uk/
government/speeches/pm-address-to-the-nation-on-coronavirus-23-march-2020 [Accessed 19t May 2021].
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coOmrofeHns (popManbHBIX MPOLEAYpP, U OpPraHbl HCIOJIHUTEIBHOW BIACTH MOTYT
OuYeHb OBICTPO BBOAUTH HEOOXOAMMBIE TpeOOBaHus. B Bo3HMKIIEH KpU3HCHOM cUTya-
UM MOXKET TOKa3aThCs, YTO MOJOOHOTO pOja aKThl ABISIOTCS «HUICATbHBIMY MPaBO-
BBIM CPEJICTBOM Ul PEarupoBaHUS B paMKaxX CYIIECTBYIOIIMX MO3UTHUBHBIX 00s3a-
TEJILCTB TOCYJapcTBa MO 3amuTe HaceneHus. OJHAKO CyIIeCTBYeT M HEJOCTAaTOK.
AKTBI «MSTKOTO TIpaBa» He SBIIIOTCS 0053aTeIHHBIMU U HE BJICKYT IPUMEHEHUE CaHK-
IIUH TIPU UX HE COOJTIOIEHUH, XOTSI MOTYT CO3/1aBaTh Takoe Bredarienue. [1o cytu onn
NPEACTaBISIOT cO00M PEeKOMEHAAMN M TOJBKO MOOMIPSIOT TpeOyeMoe IOBeIeHHE
(Barraud, 2014; Piveteau, 2020). B 1aHHOM KOHTEKCTE yKa3bIBAJIOCh, YTO TIOJOOHOTO
poJia aKThl HE MOTYT UMETh HUKAKUX IOPUINYECKUX MOCIEICTBUN COTJIAaCHO KOHCTUTY-
IHOHHBIM OCHOBaMH BenukoOpuranuu'’. OueBHIHO, YTO OrpaHMYEHHE OCHOBHBIX
IpaB U CBOOOJ YEIOBEKAa, CBA3AHHBIX C BBEACHHMEM JIOKJIayHa, JOKHO OCYIECTB-
JSATHCSI CTPOTO B COOTBETCTBUH C MPOIIEIypaMu, PETyCMOTPEHHBIMH JIJIsl 3TOH TN,
YTO MOApPa3yMEBaET HATMYUE TOUHOM U SACHOM 3aKOHOJATENbHON OCHOBHI O€3 MpOTH-
BOpPEYMil M JBYCMBICICHHOCTH. B TaHHOM ciy4ae nokasareneH onslT HoBoli 3enan-
1iu, T1ie Beicokuii cy1 mocTaHOBWII, 4TO TpeOOBAaHMUS, CBSI3aHHBIC C BBEIEHUEM JIOK/1a-
yHa B cTpaHe (B mepuoj ¢ 26 mapta 1o 3 anpeins 2020 r.) SABISINCH HEOOXOAUMBIMH,
pa3yMHBIMU M COPa3MEPHBIMH, OJIHAKO OHM OBLIM HE3aKOHHBIMH, TaK Kak IPaBOBOM
OCHOBOH SIBJISUTUCH aKThI «MSTKOTO IMPaBay, a MpaBa U CBOOO/BI JIIOJIEi CTpOro orpa-
HUYHMBAIIUCH U OOBSABICHUS O CAHKIUAX CO3/1aBaJli BIEUATICHUE, YTO PUHATHIE MEPHI
1715 60pBOBI ¢ KpusucoM Obiu o6s3atensubiMu'! (English, 2020).

BwMmecre ¢ Tem B Hacrosiee BpeMs Ha caiite [IpaBurensctBa BenukoOputanuu
conepxurcst 6osnee 400 Takux PyKOBOJCTB M OTCYTCTBYET SICHOCTh OTHOCHUTEIIBHO
TOT0, KaKOM M3 ATHX aKTOB JOJDKEH MMETh mpuoputeT. KpoMe Toro, B Takux akTax
MOTYT COJIEP>KAThCS CCHUIKH Ha IPYTHE PYKOBOJICTBA, MPUHATHIE 17151 OOPBOBI ¢ KPU3H-
coM B oOpactu 3apaBooxpaHenns. OHU CONEpKaT pa3IndHbIC YTBEPKICHUS, HAUWHA-
IoIMecss co CoB «Bbl JOMKHBD)Y, IPU ATOM HE YKa3bIBAE€TCS MPaBOBas OCHOBA,
Ha KOTOPOH OCHOBBIBAIOTCS IOAOOHBIE TPEOOBAHMS U KAaKOBA WX IOPUINYECKas CHIA.

HoBsblii AkT 0 kopoHoBHpYce 2020 r. u nocjieayromHil 0TKa3
OT eJMHOI'0 3AKOHOJATEeJIbHOI0 peryiupoBanusi B BeamkoOpuranuu

O¢unmanbHON KOHCTUTYLMOHHOM MPOLEAYPBl OOBSIBICHUS YPE3BBIYAHOTO T10-
noxxenus B Benukobpurtanuu He cymectByer. Onnako ¢ 1920 r. geiicTByeT crienualib-
HO€ 3aKOHOJATENILCTBO IS pearnpoBaHWs Ha IMOAO0OHBIE CUTyaluu. B HacTosmee
BpeMms JeficTByeT AKT o upe3BbluaiiHbix obcTosTensetBax 2004 1.2 koTophlit GbLT
CHEIMAILHO pa3paboTaH U SIBISIETCS 3aKOHOATEIBHON OCHOBOM /Il 0COOBIX CHUTYa-
LU ¥ YIIOJIHOMOYMBAET (CpeaH MIPOYET0) OPraHbl HCIIOJHUTEIBLHON BIACTH, B YACTHO-
CTH, B COOTBETCTBHH C pazaenamu 20 u 21, n3naBate HOPMaTUBHBIE AKTHI B OTHOILIEHUH

10 Sumption J. There is a Difference between the Law and Official Instructions. The Time. 26 March 2020.
https://www.thetimes.co.uk/article/there-is-a-difference-between-the-law-and-official-instructions-j9tthqnrf
[Accessed 19™ May 2021].

11 Borrowdale v Director-General of Health. 2020. NZHC 2090. Available at: https://www.courtsofnz.govt.nz/
cases/borrowdale-v-director-general-of-health-1-1 [Accessed 19" May 2021].

12 Civil Contingencies Act 2004. Available at: https:/www legislation.gov.uk/ukpga/2004/36/contents
[Accessed 19™ May 2021].
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pPa3IUYHBIX COOBITUH, B TOM YHCIE CBSI3aHHBIX C OXPaHOM 340pOBbsS HACEJIEHUS.
B cooTBeTcTBUU C TaHHBIM aKTOM MPEIYCMaTPUBAETCS CTPOrHA MapIaMeHTCKUI KOH-
TPOJIb 32 OCYILECTBICHUEM IPEJOCTABICHHBIX OpraHaM UCIIOIHUTEIbHON BJIACTH I10JI-
HOMOYMI M aKkTaMH, KOTopble MMM TpuHuUMaroTcs (Sumption, 2020). Takue akTb
JIOJKHBI IEPECMATPHUBATHCS M OOHOBIISITHCS KX IbIi MECSII], HE MOTYT UCTIOJIb30BaThCs
JUTSE OTPaHUYCHUS COOpaHWI WM BHECEHUS 3HAYMTETHHBIX N3MEHEHUI B yrOJIOBHO-
IPOLECCYaTbHOE 3aKOHOMATENbCTBO. OJHAKO YKa3aHHBIA akKT HE MCIIOJIb30BAJICS
B KaueCcTBe pearnpoBanus Ha pacnpoctpanenue COVID-19 B BenukoOpuranuu.

B nenom 3akoHOAaTenbHOM OCHOBOM JUTst O0pBOBI ¢ KPU3KCOM B 001acTH 3/pa-
BOOXpaHEHUs cTajdu: AKT 00 0OIEeCTBEHHOM 3paBooxpaneHuu (6oprba ¢ 3aboseBa-
Husamu) 1984 r. ¢ usmenenusamu 2008 r."° u HOBBII AKT 0 KOpOHaBUpYCE, KOTOPbIii
BCTynuA B cuty 26 mapta 2020 r.'* Llens HOBOro 3aKoHa — MPEJOCTABUTE IIPABHTEb-
CTBY BPEMEHHBIE, JOIIOJIHUTENBHBIE TIOTHOMOYHS ISl 3aMEJIEHUS IIPOLECCa pacpo-
crpanenust COVID-19, a takxe npe1ycMOTpPETh MEpbI, HallpaBJIeHHbIE Ha TIPEO0JIE-
HHE BO3HUKILIEro KpU3Kca B 00JacTU 3ApaBOOXPAHEHHUS.

DT0 OOMMPHBIA JOKYMEHT, 00beMoM 348 cTpaHwmIl, BKIIOYAOMNN B ce0s 1BE
yactu, 102 crateu u 29 npunoxenuit, 6su1 npuHAT IlapraMeHTOM B YyCKOpEHHOM
HopsiiKe U 0A00peH 3a ouH JeHb. [1070KeHnsT JAaHHOTO aKTa pacIpOCTPAHSIIOTCS Ha
Anrmuto, Yanbee, CeBepuyto Upmannuio u [llotnanauro. [Ipu 3TOM Bce pervoHbI
CoeMHEHHOr0 KOPOJIEBCTBA UMEIOT MPAaBO IPUHUMATh HOPMAaTUBHBIE aKThl, KOTOPbIE
OTPaXKAIOT MX CIEHU(PHUKY U pa3Iryusl B 00JACTH 3]JpaBOOXPAHEHUS M COLUATBHOTO
obecnieuenus. B wactnocty, B llotnanauu ObU1 NPUHAT OTAETBHBIA AKT O KOPOHABU-
pyce. B HeM conepxkaTcs onpeeseHHbIE ON0XKEHHs, KaCaloUIecs 3alUThl apeHa-
TOPOB OT BBICEJICHUS, IIPOBEICHHUE CYJIEOHBIX pa30UpaTenbCTB C IOMOUIBIO 3JIEKTPOH-
HBIX CPEJICTB, YBEIMUYEHHE NTPOLIECCYAIbHBIX CPOKOB ISl YTOJIOBHBIX Pa30UpaTENIbCTB.

AKT 0 kopoHaBupyce 2020 1. cOIep>KHUT MOJ0KEHUsI 00 IKCTPEHHOH perucrpa-
[IUY MEAWIMHCKHUX U COIMAIBHBIX PA0OTHUKOB, C TEM YTOOBI YBEITMYUTH KOJIMYECTBO
MEIUIIMHCKOTO TepCcoHaia 3a CUeT YMNPOLICHHS TPeOOBaHHWH K €ro pPerucTpanum,
NpPeOCTaBUTh BO3MOXKHOCTH BPEMEHHO OCYIIECTBISTH JIOMOJHHUTEIBHBIM Ha00p
COTPYAHUKOB B chepe 31paBOOXPaHEHUS M3 YKCIIa BBIITYCKHIUKOB METUIIMHCKUX By30B
WIHM Y€ BBIIIEIIINX Ha MEHCUI0 COTPYIHUKOB. Kpome TOro, oH mpemycMaTpuBaeT
HaOOP BOJIOHTEPOB JJIs1 OKa3aHUs SKCTPEHHOM OMOILM, HOBbIE TPEOOBAaHUS B OTHOLLIE-
HUM HEOIUIaYMBAEMOro OTITyCKa, KOMIIEHCALMIO B CIyyae yMEHBIIECHUsS 3apaboTka.
BHocsTCS M3MEHEHUS B IEHCTBYIOIIEE 3aKOHOJATEIbCTBO, KaCaroIeecs ICUXUaTpuie-
CKUX YUYPEXKICHHI, U3MEHSETCS MOPAIOK OKa3aHUS UM IOMOIIM U TOJICPKKU CO
cTtoponbl HammonanbHO# City>kObI 3ApaBoOXpaHeHus BenmnkoOpUTaHUM W MECTHBIX
opraHoB BiacTH. CKOppEKTUPOBAHBI TPEOOBAHUS K PETHCTPAIIH aKTOB IPAXKIAHCKOTO
COCTOSIHMSI, YBEJIIMYEHbl CPOKM XpPAaHEHHUs OTHedaTkoB naneleB W gaHHbix JIHK.
B coOTBETCTBUU C MONOKEHUSIMH JAHHOTO AKTa yCTAaHAaBIIMBAIOTCS TpeOOBaHUS B
OTHOIIIEHUH OCYILECTBICHUS CIEICTBEHHBIX JEHCTBUI B IEPUO/ TAaHIEMUHU, BBOJUTCS

13 Public Health (Control of Disease) Act 1984. Available at: https://www.legislation.gov.uk/ukpga/1984/22
[Accessed 18™ April 2021].

14 Coronavirus Act 2020. Available at: https://www.legislation.gov.uk/ukpga/2020/7/contents/enacted (mara
obpammenust: 30.04.2020); Coronavirus (Scotland) Act 2020. Available at: https://www.legislation.gov.uk/
asp/2020/7/contents [Accessed 19™ May 2021].
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UCIOJIb30BaHUE TEJIEKOMMYHHUKAIIMOHHBIX TEXHOJIOIHH B cyAax U TpuOyHanax. B Hem
periaMeHTHPYIOTCS TakKe BONMPOCHl BakMHauMK B IlloTnanauu; 3akpeIThs IIKOJ U
JETCKUX JTOIIKOJIBHBIX YUPEXKICHUN M O0O0ecrieueHus] HEMPEepPhIBHOCTH 00pa30BaTeIIb-
HOTO TIpoIiecca; 00s3aTeNbHBIX BBHIILJIAT MO 0O0JIe3HU. 3aKITIOUUTEIbHBIE Pa3/Ieibl T1aH-
HOTO AKTa KacaroTcs MOJTHOMOYUI METUITMHCKUX PaOOTHUKOB, CBS3aHHBIX ¢ o0Oparie-
HUEM C TOTEHIIMAIBHO WHOUIMPOBAHHBIMU JIMIIAMH, a TaK)Ke MeEp, CBSI3aHHBIX
C TMPOBEACHUEM IyOIUYHBIX COOpaHM M MEPONPHUSATHH, 3aKpbITHEM ITOMEUICHUH,
NepEeHOCOM BBIOOPOB U pedepeHIyMOB, (PMHAHCOBOH MOAEPIKKOI POMBIIIIIIEHHOCTH.

AKkT 0 koponaBupyce 2020 r. — 3T0 BpeMeHHOE Ype3BhIYaiiHOE 3aKOHO1aTeIh-
cTBO. CpoK JeiicTBHUS OONBIIMHCTBA €T0 MOJIOKEHUH HCTeKaeT yepe3 /1Ba roja (cT. 89),
OJIHAKO OH MO’KET OBITh MPOJIJICH WIIM COKpAIIEeH Ha 1mecTh Mecsaues (cT. 90). [Tpu atom
[TapnaMeHT JOMKEH KaXK/ble MIeCTh MECALIEB MepecMaTpuBaTh JEeHCTBUE MOJIOKEHUI
nanHoro Axra (ct. 98).

[Tpunstue B BenukoOpuTaHuu CeragIbHOTO 3aKOHOIATEILHOTO aKTa paccMart-
pUBAJIOCh KaK «XOpoIllas MOJAETb». B HeM comepikarcsi JeTalbHbIE IOJOKEHHUS
0 Pa3UYHBIX BUJAX YPE3BBIUANHBIX TIOJTHOMOYHUH, H aKThl OPTaHOB TOCYIaPCTBEHHOM
BJIACTH JOJDKHBI NPUHHUMAThCS Ha €ro ocHoBe. [locie 3aBepuieHus 4pe3BhIYAHON
CUTYyallud JTAaHHBIH AKT IpeKpalaeT cBoe JIeiiCTBHE, U BCe MPUHATHIE HA €r0 OCHOBE
akThl aBToMaTHdecku orMeHstores (Cormacain, 2020:256).

OpaHako 1o Mepe pacHpOCTpaHEHHs MAaHAEMUU OT €JUHOI0 MPABOBOTO PEryJIH-
pOBaHMs MPUIIOCH OTKa3aTbca. B wacTHOCTH, B ueThipex perrnoHax CoeIuHEHHOIO
KOpPOJIEBCTBA OBbLIM MPUHATHI OTAeNbHbIe [IpaBuia o 3amuTe 310poBbs (KOPOHABUPYC,
OTrpaHUYeHUs): B AHIVIMK U Y3JIbCe — Ha OCHOBaHMU AKTa 00 OOIECTBEHHOM 3/pa-
BooxpaHeHun (0opwOa ¢ 3aboneBanusamu) 1984 r., B CeBepHoit Upmangun — Axra
o 3apaBooxpanenuu 1967 r., B lllotnanmguun — Akra o koponasupyce 2020 r.'3

ViMeHHO B COOTBETCTBHHM C JaHHBIMH [IpaBuiamu ObUTH BBEIEHBI OTPAHUYCHHS
OCHOBHBIX TIpaB ¥ CBO0OO YenoBeKa. [[puHAThIe MEpPHI PEATIOoNaraiy 3aKphITHE OTIpe-
JIEJICHHBIX YUIpexaeHuH (1. 4—5), orpaHndeHne OOIIECTBEHHBIX COOpaHuii (3ampenia-
ek cobpanus Gonee AByX denoBek — I1. 7)'® 1 cBOGOIBI IIepeIBUKEHHS, TOCKOJIBKY
HUKTO HEe MOT MOKHHYTh MECTO MPOKHBAHMA 0€3 pasyMHOro ompasaaHus (m. 6).
Pa3ymMHBIM onpaBiaHueM NpU3HABAIOCH MPUOOPETEHUE MPEIMETOB MEPBOA HEOOXO-
JUMOCTH; 3aHIATHE CIIOPTOM, CAMOCTOSATEIBHO WM C IPYTUMH YJIEHAMH CEMbH; 00pa-
[ICHHE 32 MEJIUIMHCKON MOMOIIbIO; OKa3aHHE MTOMOIIH, BKII0Yasi COOTBETCTBYIOILIUI

15 Health Protection (Coronavirus, Restrictions) (England) Regulations 2020 (UK Statutory Instruments. 2020.
No. 350). Available at: https://www.legislation.gov.uk/uksi/2020/350/contents/made [Accessed 18" May
2021]; Health Protection (Coronavirus, Restrictions) (Scotland) Regulations 2020 (Scottish Statutory
Instruments. 2020. No. 103). Available at: https://www.legislation.gov.uk/ssi/2020/103/contents/made
[Accessed 18™ May 2021]; Health Protection (Coronavirus, Restrictions) (Wales) Regulations 2020 (Wales
Statutory Instruments. 2020. No. 353 (W. 80). Available at: https://www.legislation.gov.uk/wsi/2020/353/
contents/made [Accessed 18" May 2021]; Health Protection (Coronavirus, Restrictions) (Northern Ireland)
Regulations 2020 (Statutory Rules of Northern Ireland. 2020. No. 55). Available at:
https://www.legislation.gov.uk/nisr/2020/55/contents/made [Accessed 19™ May 2021].

16 Mckimiouenre COCTABIISIH Cllydan, KOTa YYaCTHHKU COOPAHHMS! SBISIMCH WICHAMH OJIHON CEMbH UIIH OHO
ObLIIO HEOOXOIMMO B CBSI3H C OCYILECTBICHHEM TPYA0BOM JIEATEIHLHOCTH IGO0 MOXOPOHAMH.

17" Joint Committee on Human Rights. Chair’s Briefing Paper. 8 April 2020. Available at:
https://publications.parliament.uk/pa/jt5801/jtselect/jtrights/correspondence/Chairs-briefing-paper- regarding-
Health-Protection-Coronavirus-Restrictions-England-Regulation-2020.pdf [Accessed 18" May 2021].
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yXOJA 3a YA3BUMBIM JIMLOM WJIM OKa3aHUE HEOTJOKHOW MOMOIIM; cjlada KpOBH;
NepeBKEHUE I LeNel, CBI3aHHBIX C OCYLIECTBIEHUEM TPYJIOBOU JESITEIHHOCTH,
WIN /1711 TIPEeIOCTaBJIEHUs 10OPOBOJIBHBIX MIIM OJIarOTBOPUTENBHBIX YCIYT, €CJIN JIUIO
HE MOXET padoTaTh WM MPEAOCTABIATh 3TH YCIyTU MO MECTY IPOXKUBAHUSL; IPUCYT-
CTBHE Ha IOXOPOHAX; BHIIIOJHEHNE FOPUANIECKUX 0053aTENIbCTB; IOJTyUYeHHE B CIIydae
HEOOXOJIUMOCTH JIOCTYIIa K OIpENeIEHHBIM T'OCYAapCTBEHHBIM yciyram. B cimyuae
pasyMHOH HEOO0XOAWMOCTH WM NOTEHIMAIbHOM ONAcHOCTU MPUYMHEHHUS Bpena
3/I0pOBBIO JOITyCKaIach BO3MOKHOCTb IE€pee3aa.

[Tomumus obecrieunBaia coOMIOACHUE JAHHBIX TPeOOBaHMIA, HAPYIIEHUE KOTO-
PBIX BJIEKJIO OTBETCTBEHHOCTD B BUIE mTpada. [Tlomumms Morna y3HaBaTh 0 MPHYHUHAX
OTCYTCTBUS JIMII TI0 MECTy TpokuBaHus. OHa MOJyyniia yKazaHue yOexxaarh, yroBa-
pUBaTh, BECTU MEPETOBOPHI M JaBaThb COBETHI U MOIJIA MPUMEHHUTH Pa3yMHYIO CHITY
TOJILKO B TOM CIIy4ae, €CIIU JIUIO OTKa3bIBaJIOCh BEPHYTHCS K MECTY MPOKUBAHMUS.

B cpencrBax maccoBoit nHpOpManuu cOOOLIANOCh O CIy4asx HEeHaJUIexkKallero
HMCII0JIb30BaHKS CBOMX MOJTHOMOUMI COTPYIHMKAaMK MoHIUU'®, B KauecTBe Halexka-
el MPaKTUKKU OTMEYacs MOTIAHCKHH OIBIT HA3HAYEHUS! HE3aBUCHMOTO HKCIIEepPTa
JUIsl HaOJTIOIEHHSI HaJ/l OCYIIECTBICHHEM HOBBIX ITOJIHOMOYHNH.

B nureparype oTmeuaercs, 9TO yCTaHOBICHHbBIE TPeOOBaHUS OB HEYETKUMH,
3aIy TaHHBIMH, TPOTHBOPEYMBBIMH, a TAK)KE HAJIEISIIH COTPYJHUKOB MOJIHUIIUU CBOOO-
JOW JEeHCTBUI B OTHOUIEHWH TOTO, KAKUM OOpa3oM IMPHMEHSITh COOTBETCTBYIOIIUE
noiaaomouwnst (Joseph, 2020:258). C oHOM CTOPOHBI, TIEpEUEHb Pa3yMHBIX ONPaBIaHUHA
HE SIBJISUICS] UCUEPITBIBAIOLINM, U Y JIMIA MOTJIa BO3HUKHYTh HEO0X0IUMOCTh TOKHHYTh
MECTO IIPOKUBAHUS B Cilydae, He npexycMoTpeHHoM IIpaBunamu. C apyroii cTOpoHsI,
HEOIPEIEICHHOCTh B OTHOILIEHUH TOTO, YTO CYMTATh JOIYCTUMBIM, CO3/laBajla yCIlo-
BUS I Pa3IMYUil B IPAaBONPUMEHEHHH.

IIpu 3TOM HMennCh onpesenennsle pa3nnyus B [IpaBuinax, AeMCTBYIOIIMX B pa3-
HBIX pernoHax BenunkoOputannu. Hampumep, B Yanbce 110,11 HE MOTJIM BBIXOJUTD U3
JIOMa IS 3aHATHS CIIOPTOM Yallle OJJHOTO pas3a B JAE€Hb, YTO HE OBLJIO MPETyCMOTPEHO B
Opyrux yacTsx ctpansl. B [lloTnananu Toapko monuueiickie 061a1any moJIHOMOYHEM
BEPHYTh Y€JIOBEKAa JOMOH B NPHUHYAMTEIBHOM MOPSAKE, a B AHIVIMM 3TUM NPAaBOM
HAJICJSUTUCH TAKXKe TPEICTABUTEIH OOLIECTBEHHON MOICPKKU MOTUIMU WIIH JIFOObIe
nuia, HazHaueHHble MuHKUCTpoM (Hickman, Dixon, & Jones, 2020).

B zasBnenun npembep-muHUCTpa OT 28 Mast 2020 r. 0 CMITUYEHUH CBSI3aHHBIX C
JIOKJJAyHOM Mep TaKKe IpeayCMaTpUBAINCh pa3iIMyus B IMPABOBOM PETYJIMPOBAHUU
Mex Ty peruoHamu BemukoOputanun'®. Tak, B AHIINME B OTIMYME OT APYTHX yacTeii
CTpaHbl CYIIECTBOBaJa BO3MOXKHOCTh MTOKHHYTh MECTO MPOXKUBAaHUS 0€3 pa3yMHOTO
onpasnanus. [Ipu strom B Hlornannnn, CeBepHoit Mpnanauu n Yaibce Iporyninku
JIOITyCKaJINCh TOJIBKO OJMH pa3 B I€Hb, a 3aHATHUS CIIOPTOM — TOJIBKO PSIIOM C MECTOM

18 Coronavirus: Woman “Wrongly Charged under New Law”. BBC News. 3 April 2020. Available at:
https://www.bbc.com/news/uk-england-york-north-yorkshire-52148020 [Accessed 18" April 2021]; Stubley
P. Coronavirus: Police Apologise for Telling Family They weren't Allowed in Their Own Front Garden.
Independent. 10 April 2020; Dearden L. Coronavirus: Police Officer Who Arrested and Threatened to Pepper
Spray Man “Delivering Food to Vulnerable Relatives” under Investigation. Independent. 11 April 2020.

19 Prime Minister's Statement on Coronavirus (COVID-19). 28 May 2020. Available at:
https://www.gov.uk/government/speeches/pm-press-conference-statement-on-the-five-tests-28-may-2020
[Accessed 18™ April 2021].
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npoxuBaHus. [pyrue pa3nuuus Kacaluch BO3BpAIlEHUs K TPYJAOBOM AESITEIbHOCTH,
BO3MOKHOCTH HCIIOJIb30BAHUS TPAHCIIOPTHBIX CPEACTB AJIS 3aHIATHUS CIIOPTOM (paspe-
1eHo 0e3 orpaHMYeHuil B AHTIIMU), OTKPBITHS CIOPTUBHBIX COOPYKEHUH (3arperieHo
B loTmanmuu u Yanbce, pazpemieHo B Aurnmuu u CeBepHoit piannn), HOIICHHS Ma-
COK Ha OTKpEITOM Bo3ayxe’. IIpeMbep-MHHUCTD Ya7Ibca 3asBHII, UTO HET JOCTATOd-
HBIX JIOKa3aTeIbCTB, JIJISl TOTO YTOOBI 3aCTaBIISITh JIFOJCH HOCUTh MaCKH B OOIIIECTBEH-
HeIX MecTax. [IpaButenscTBo IlloTnanmmm pexkOMEHIOBAIO HOCHUTH MAacKy Be3le,
a [IpaBurenscTBa Auranu u CeBepHoit Upiaanaun — TOJIBKO B 3aKPHITHIX 00IECTBEH-
HBIX MECTax, IJ€ COLMAIbHOE AMCTAaHIUPOBAHUE HEBO3MOKHO, HAIpUMEp B TpaHC-
MOPTE WM B MPOAYKTOBBIX Mara3uHax.

Ouemca MMpaBOBbLIX MEP OPraHoB HCIOJHUTEILHOM BJIACTH

[IpunsThIE OpraHaMH UCTOJIHUTEIHHOW BJIACTH MPABOBOE MEPHI OLIEHUBAIHCH
M0-Pa3HOMY: HE TOJBKO KaK «IOJXOISAIINE U HEOOX0MMBIE», «OCHOBaHHBIE HA TTOJIO-
KEHUSIX JIercTByromero 3akoHomatenberBay (King, 2020), HO m kak He3aKOHHBIE,
Hapymrarmue mpasa u cBooos! (Craig, 2020; Sumption, 2020). Kpome Toro, moaHu-
MaJicsl BOIPOC M O COOTBETCTBUHU BBEACHHBIX TPEOOBaHMI U 3aIIPETOB MEKIYHapO.I-
HBIM 00s13aTE€ICTBAM CTPaHbI, B YaCTHOCTH, B paMKax EBporeickoll KOHBEHINH
0 3amuTe npaB u cBobos yenoBeka 1950 r. (Brandreth & Lord Sandhurst, 2020).

AprymMeHTbl KpUTUKOB CBOJIMJIMCH K CieytonieMy. AKT 00 00I11ecCTBEHHOM 3/1pa-
BoOXpaHeHHH (6opnbe ¢ 3aboneBanusaMu) 1984 1.2!, Ha OCHOBaHMM KOTOPOTO OBLTH
NPUHATH OTPAHUYUTENbHBIE MEpbI, MPEIOCTABISET MHUHHUCTPY 3ApPaBOOXPAHEHUS
MPaBO MPUHUMATh HOPMATHUBHBIE aKThI «B LEJSIX MPEIOTBPALICHHS, 3aIIUThI, KOHTPOJIS
WA 00ecTIeYeHrs] Mep B CBSI3U C BO3ACHCTBHEM WM PACIpPOCTpaHEHUEM HH(EKITUN
i 3apaxxeHus» (ct. 45C). BMecTe ¢ TeM 3TH OrpaHUYEeHUS U 3aTIPETHI B COOTBETCTBUH
¢ cT. 45G pacrpocTpaHsoTcs TOJNBKO Ha MH(UIMpoBaHHBIX Jull (Anderson, 2020;
Craig, 2020).

TpaauumonHo 3a007€BaHUS KOHTPOIUPYIOTCS ITOCPEICTBOM BBEJICHHS OTPaHU-
YEHHI B OTHOILIEHUU HH(UIMPOBAHHBIX, a HE 37J0POBbIX JIUI. B cooTBETCTBUYU ¢ AKTOM
00 0011ecTBEHHOM 3/1paBooxpaHeHnH (6opnoe ¢ 3aboneBanusaMu) 1984 r. cyapsm pas-
pelaeTcss OrpaHMYMBAaTh CBOOOMY YeJIOBEKa, €CIM OH MH(UIIMPOBAH M CYIIECTBYET
OMacHOCTh pacnpocTpaneHus uHpekuu (ct. 45G). Cynps MOKET Ha3HAYUTh MEJH-
IIUHCKOE OCBHJIETEIILCTBOBAHUE, TOCHUTAIM3ALMIO JIMIA, YCTAaHOBUTH TpaBUia
BBITIICKHU €T0 U3 OOJBHHMIIBI, TPETyCMOTPETh U30JIALNI0 U KapaHTUH IS STOTO JIMIIA
(Sumption, 2020). B upe3BbIYaliHBIX CUTYAIMSIX MUHUCTP NMPHUHUMAET MEPHI, MPeIo-
CTaBJISIFOIINAE HWCIOJHUTEILHOW BIIACTH BO3MOXKHOCTh HajaraTh OTPAaHWYCHHS Ha
UHQHUIMPOBAHHBIX JUI. TakuM 00pa3oM, TaHHBIH AKT IPEJOCTaBISAET OPHUINATEHBIM
JIMIIaM TIPaBO U3JaBaTh PACIIOPSKEHUS B OTHOIICHUH JIUII, CYUTAIOIINXCS HHPHUIIUPO-
BaHHBIMU, WA TOMELICHUH, TPU3HAHHBIX 3apaKEHHBIMH.

20 Sargeant, J. & Nice, A. Coronavirus Lockdown Rules in Each Part of the UKlInstitute for Government.
Available at: https:/www. instituteforgovernment.org.uk/explainers/coronavirus-lockdown-rules-four-
nations-uk [Accessed 15th June 2021].

21 Public Health (Control of Disease) Act 1984. Available at: https://www.legislation.gov.uk/ukpga/1984/22
[Accessed 18™ April 2021].
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[Tpu aTom B cooTBeTcTBUU cO cT. 45C AkTa 00 00IIECTBEHHOM 3/IpaBOOXPaHE-
HuM (0oprOe ¢ 3a00JIeBaHUSAMHU) JOJKHOCTHBIE JIUIA MOTYT U3/]aBaTh HOPMAaTHUBHbIE
aKThl, CBSI3aHHBIE C KOHTPOJIEM B OTHOIIEHUU MEPONPUITUN Ui coOpanuil. B camom
AKTE TIOHATHE «COOpaHue» He OTMPeACIAETCs, OTHAKO U3 KOHTEKCTA CIICIYET, YTO peUb
UACT HE TMPOCTO 00 OOBIYHOM COIMAILHOM B3aMMOJCHCTBUHM, HAllPUMEpP B JOMax
y moaeit (Sumption, 2020). Takum 00pa3oM, MPUHATHE OTPAaHUYUTEITBHBIX MEP Ha OC-
HOBAHHH TIOJIOKEHUI AKTa 00 00IIECTBEHHOM 3/paBooxXpaneHuu (6opnbe ¢ 3a0oseBa-
HUSIMH ) HECOBMECTHMO C TIPHHIIAIIOM 3aKOHHOCTH. A mpeaycMoTpeHHbIe B [IpaBmiax
TpeOoBaHMS SIBIAIOTCS ultra vires, a He TOJIBKO HEMPONOPIUOHAIEHBIMH, TTOCKOJIBKY
OpraHbl TOCYTAPCTBEHHOM BJIACTH HE YIIOJIHOMOYEHBI KOHTPOJIUPOBATH KU3HB 3/10pO-
BBIX JIIOEH.

OueBnaHO, uTo y4yactue [lapmamenTta B 6opbOe ¢ Kpu3ucom B cdepe 37paBo-
OXpaHEHHUS SABJSUIOCH MUHUMAIIBHBIM. BeposTHO, BBEICHHE OTPaHUIUTEIHHBIX MEP U
3alpeToB B 00JIacTH TIpaB M CBOOO/ YeIOBEeKa JOHKHO OBLTO OCHOBBIBATHCS HAa aKTe
[TapnamenTa, B KOTOPOM IpeIyCMaTPUBAIHUCH OBl OMIPEICTICHHbIE TapaHTUN U (DOPMBI
MapJIaMEHTCKOr0 KOHTPOJIS. DTO MOXKHO OBbLIO cenaTh Aake B paMKax AKTa 0 KOpo-
HaBupyce 2020 r. Ecau 61 opranbl UCTIOJTHUTEIHHON BJIACTH U3/1aBajli CBOM HOpMa-
THBHBIC aKThl Ha €r0 OCHOBE, 3TO CIIOCOOCTBOBAIIO OBI HEOOXOMMOU TPaBOBOM OTIpe-
JICNIEHHOCTU. BMmecTe ¢ TeM akThl OpraHOB MCHOJIHHUTEIBHON BIIACTH NMPUHUMAIOTCS
6o 6e3 3aKOHOAATEIHLHON OCHOBBI MJIM HAa OCHOBAaHUH PA3JIMYHBIX 3aKOHOB, B 4acT-
HOCTH, Ha OCHOBAaHMWU MOJIOKEHUH AKTa 00 octeonatax 1993 r., Akta o HanmoHams-
HOM ciyx0e 3npaBooxpaHenus (Yanbsca) 2006 r., AKTa 0 TpaKIaHCKOM CYJIOTPOH3-
BojicTBe 1997 1., AKTa 0 Hayore Ha J00aBIeHHYI0 cTOMMOCTh 1994 1. u T.1. Bee 310 B
3HAYUTEIILHOM CTETNEeHH 3aTPyIHSAET KOHTPOJIIb, IIEPECMOTP WM OTMEHY TeX WIJIN WHBIX
TpeboBanmii. Eciii ObI BCe 3TH aKThl OBLTH MPUHATHI HA OCHOBAaHWH AKTa O KOPOHABH-
pyce 2020 r., To ero oTMeHa mpuBeia Obl K MPEKPAIECHUIO UX ICHCTBHS.

Cyne6Hoe ocnapuBaHue aKTOB OPraHOB HCTIOJHUTEIBHOI BJIacTH

B BenukoOpuranuu B cy1e0HOM MOPSJIKE OCTIAPUBAIUCH U IPOAOIIKAIOT OCTa-
pHUBATHCS aKThl OPraHOB MCIOJIHUTEIBHON BJIACTH, IPUHUMAEMbIE B YCIOBUAX MaH/IE-
muu (Guy, 2020; Tomlinson, Hynes, Maxwell & Marshall), B cBsi3u ¢ Tem, 4TO TaHHBIC
aKThl CYIIECTBEHHBIM 00pa30M OrpaHUUYMBAIOT MpaBa U CBOOO/IbI YeJIOBEKa, MPOTHUBO-
pedar moJyiokeHusIM AKTa O mpaBax yeroBeka 1998 r., MexayHapoAHBIM 00s13aTelNb-
CTBaM M TPaJMLMOHHBIM OCHOBaM common law.

B 3TOM KOHTEKCTE CyIIeCTBEHHBIH HHTEPEC NPEACTABIAET pelieHre ANeIsu-
onHoro cyza o neny R (Dolan and Others) v. Secretary of State for Health and Social
Care, noJTy4uBIIee IUPOKHUIA 0OIIeCTBeHHBIH pe3onanc®?. B urone 2020 r. 6GpuTaHCKHUii
omsnecmen Caiimon Jloman opraHu3oBan KpayadaHauHr, TpeOys cyaeOHOro mepe-
CMOTpa MPUHATHIX MTPABUTEIBCTBOM MEp KaK HapyIIaroIuX MoiokeHus: EBponerickoit
KOHBEHIIIH O 3aIUTe MPaB U CBOOO yeoBeKa™,

22 Court of Appeal (Civil Division). Dolan and Others v Secretary of State for Health and Social Care. 2020.
EWCA Civ 1605. Case No: C1/2020/1117. Available at: https://www.judiciary.uk/wp-content/uploads/
2020/12/Dolan-v-SSHSC-judgment-011220-.pdf [Accessed 18" April 2021].

2 Cm.: Dolan S. Join the Legal Challege to the UK Govt Lockdown. Crowdjustice. Available at:
https://www.crowdjustice.com/case/lockdownlegalchallenge/ [Accessed 18" April 2021].
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[To MHEHUIO HCTLA, CUCTEMA CBS3aHHBIX C JIOKAAYHOM MEp SBJSIach HE3aKOH-
Hoii. [IpaBuia u NpUHATHIE B COOTBETCTBUU C HUMU MEpPbI BCTYyNAJU B IPOTUBOPEUUE
¢ EBporneiickoil koHBeHIIMEH, MTpeCTaBIsUIM co00i HecopazMepHOe HapyIllIeHUE TIPaB
u cB00O/, OrpaHNYMBaBIIEe )KU3Hb U JIEATEIHHOCTh BCero Hacenenus. Kpome toro,
¢ MoMeHTa npuHaTus 26 maprta 2020 r. IIpaBun 1o ux yreepxaenus IlapaameHnrom
NpOIUIO CeMb Henenb. TakuM o0pa3oMm, 3TH aKThl MPUHUMAIUCHh 0€3 KaKoro-iubo
MapJIaMEHTCKOTO KOHTPOJS W OO0CYKIaauch NPEICTABUTEIHHBIM OPTraHOM JIWIIIh
HECKOJIBKO HEJIETb CITYCTSl.

B uckoBOM 3asBICHHM aKLUEHTHUPOBAIOCH BHUMAHUE HAa TOM, YTO IOJIOKEHUS
Akta 00 oOIIecTBeHHOM 3apaBooxpaHeHHH (OopbOe ¢ 3abosneBaHusMH) 1984 T.
HE MpeIyCcMaTpUBAIOT JOMAIIHETO apecTa JJIsl BCEro HAaCeIeHUs U YTO CyLIecTBOBajla
BO3MOKHOCTb NPUHITHSI MEHEE OTPaHUYUTEIbHBIX MEP.

Hcrern monaran, 4To Aep>kKaTh BCE HACEJIECHUE MO JOMALTHUM apecToM, 3arpe-
IaTh BCE COOpaHUS M YCTAaHABJIMBATh JPYTrUe OrpaHUYECHUs ObUIO HEOOOCHOBAHHO,
MOCKOJIBKY BEPOATHOCTh CMEPTH JIETEH U MOJIOZIEKH B Bo3pacTe 10 20 T1eT MUHIMAJIEH,
a B3pOCIBIX B Bo3pacTe 10 60 et — kpaitHe Hu30K. OH mojaraj, 4To 3aKpbITHE KO
HE SBJSUIOCH COPa3MEPHBIM.

B otHomennu cobmoaeHust ct. 5 KoHBeHIMN ATSIUISIIMOHHBIA CY/T IPHUIIET K
3aKJIFOYCHUIO0, 4TO TpuHATas B mMapte 2020 1. cucTtemMa Mep He mpejacTaBisuia coboit
HE3aKOHHOT'O0 BMEILIATENIbCTBA B MPaBO Ha CBOOOY, MOSICHUB, YTO B JJAHHOM Ciyd4ae
UCTell HEBEPHO UCTOJIKOBAJI MoJiokeHus [IpaBui, ypaBHsB BBEI€HHbIE OTPAaHHUEHUS C
JIOMAILITHUM apeCcTOM WX AK€ KOMEHIaHTCKUM 4acoM (1. 93).

ATEUIALMOHHBIN CyJ] YCTaHOBWI, 4To TpeboBanusi IlpaBun mnpencraBisin
co00i1 BMEIIaTENbCTBO B OCYIIECTBICHHE MpaBa Ha YBaXCHHE YACTHOW U CEMEWHOI
JKM3HH, OJHAKO 3TO BMEIIATEILCTBO ObUIO 0OOCHOBAHHBIM coriacHo II. 2 cr. 8 KoH-
BEHIIMH, MTOCKOJIBKY IMPECIe0BaI0 3aKOHHYIO 11eJIb — OXpaHy 3/I0POBBS U SBISUIOCH
npornopuroHanbHeIM (1. 96). He Obin HapymieHs! u nonoxkenus cT. 11 Konseniuu
(cBoOOma coOpanwmii 1 oObeauHECHMI). Kak ykazan ANesSIuoHHbBIA Cy, TPUHSTHIC
MepbI HE MOT'YT pacCMaTpUBaThHCS Kak MpoTuBopedanue KoHBeHI1M, MOCKOJIbKY Orpa-
HUYEHHUS COOTBETCTBOBAIIU MyOJIMYHBIM HHTEPECAM C YUETOM CEPbE3HOCTH MaHIEMUH
B KoHIle MapTa 2020 r. (1. 103).

[IpumeHuTenbHO K IpaBy Ha oOpa3zoBaHHe, MpeaycMOTpeHHOMY cT. 2 [Iporo-
kosta Ne 1 Kousenuuu, Cya npu3Hai coOI0ieHre CIIpaBeUIMBOro 0ananca Mexay UH-
JTUBUAYaTbHBIMU TIPaBaMU YeJIOBEKa U MyOIMYHBIMUA HHTEPECAMU C YYETOM TOTO, YTO
IITKOJIBI, KaK TIPABHIIO, OCTABATUCH OTKPHITBIMH IS JeTell KIIFOUEeBBIX PaOOTHUKOB>*

24 18 mapra 2020 r. GbUI0 OOBABIEHO O 3aKPHLITUM PANa OOPA30BATENLHBIX M JOUIKOJLHBIX YUPEKICHHUI.
OGpasoBaTenbHbIC YCIYTH MPEI0CTABISUINCH TOIBKO B TOM CITyYae, eCii PeOCHOK HYKAAJICS B CIICIHATN3HPO-
BaHHOM MOJICPKKE MIIH OTHOCKJICS K YA3BHMOIA TPYIINIE, T.€. €My OKa3bIBAJIaCh MOMOIIIb COLHAIBHOTO paboT-
HHUKa WIN U HEero Obuia MpeaycMOTpeHa ocodas mporpamma B cdepe o0pa3zoBaHUs M yX04a, KOTOpas MoJ-
TBEpIXK/JIaJ1ach CHELHAIBHBIM JOKyMEHTOM. KpoMe Toro, B TOM Cllydae, €ciii pouTesb peOeHKa SBIAICS KO-
YeBBIM PabOTHUKOM, T.e. pabortai B cepe 3ApaBOOXPAHEHHUs, COLMATIBLHOrO oOecriedeHns, 00pa3oBaHus
yXo/ia 3a JIEThMH WM €ro JesATeNbHOCTh OblIa CBA3aHA C MPEJOCTABICHHEM OCHOBHBIX I'OCYIapCTBEHHBIX
yCIIyT, TMPOAYKTOB MUTaHUs ¥ HEOOXOJMMBIX TOBAapOB, OOECIeueHHEM OOLIECTBEHHON W HALMOHAJHHOM
0€30MacHOCTH ! T.JI., K OH HE B COCTOSIHUH OBLT 00€CIIeUUTh, YTOOBI ero peOeHOK OCTaBaJICs I0Ma, TO PEOSHKY
JIOJDKHO OBLIO OBITH MPEIOCTaBIEHO MECTO B oOpa3zoBartenbHOM yupexaeHun. Cum.: Press Release. Schools,
Colleges and Early Years Settings to Close. 18 March 2020. Available at: https:/www.gov.uk/
government/news/schools-colleges-and-early-years-settings-to-close [Accessed 18" April 2021].
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U OCYLIECTBIISIIOCH MpenoAaBaHue on-line. M B HCKITIOUNTENBHBIX YCIOBUSIX TAHAEMUT
y CyJa OTCYyTCTBOBAJIM OCHOBAHUS ISl BMEILIATENIbCTBA B IEUCTBUSL OPTaHOB HMCIIOJN-
HUTEJIbHOM BIacTH B 3T0M chepe (. 113—114).

Takum 06pazom, B perieHnn ANeUISIIIMOHHOTO Cya MPU3HAETCA, YTO MPUHSTHIC
MEpBbI, XOTSl U OKa3bIBAJIM BO3JIEHCTBUE HA MpaBa U CBOOOIBI YETIOBEKA, SBJISUIUCH 3a-
KOHHBIMH, COPa3MEPHBIMU U HE MPOTUBOPEUWIN TOJIOKCHUSIM KaK HAIIMOHAIBHOTO,
TaK U MEXyHapOHOTO IIpaBa.

3akJarouenne

OpnHolt U3 0COOEHHOCTEH COBPEMEHHOI MaHJIEMUH SIBJISIETCA HE TOJBKO Mallo-
U3yYEHHOCTh MH(EKIUH, BBI3bIBAIONICH 3a00€BaHNE, HO U TO, YTO OHA MMPOU30IILIA B
nepuoj HauOoJIbIIeH B UICTOPUM YeJI0BEYECTBAa MOOUILHOCTH HacelneHus. MexayHa-
pOJIHBIE aBUATIEPEBO3KH, Pa3BUTHE OOLIECTBEHHOIO M YaCTHOTO TPaHCIOPTa Coco0-
CTBOBAJIM MTOBCEMECTHOMY U ObIcTpoMy pactipocTpanenuto COVID-19 B rinobanbsHom
Mmacmrabe. He cirydaifHo rocyjapcTBa BBEIM OrpaHUYCHHUS Ha TEPEIBIKEHUE U B3au-
MOJICHCTBUE ItOJIeH, YTOOBI cHep)KaTh M 3aMEIJIUTh PAcCHpOCTpaHEHHE BHpYyca
(Thomson & Ip, 2020). Kpome TOro, HUKTO U3 HBIHEITHETO TIOKOJICHUS HE CTATKUBAJICS
paHee ¢ TI00ambHON MaHIEeMHUeH, 4To, 0e3yCIOBHO, BIUSET HA THUIl PEarMpOBaHUS
B UpPE3BBIYANHON CUTYyAaIlHH.

Kpusucel B 001acTu 001IECTBEHHOTO 3/IpaBOOXPAHEHHS XapaKTEpPU3YIOTCs 3Ha-
YUTENbHOU HEONPEeeIEHHOCThIO, OTCYTCTBHEM JIOCTaTOYHOTO BPEMEHHU Ha pearupo-
BaHWE, HEXBATKOM OMbITa M TMOTEHIMAIBHO pa3pyLUIUTENbHBIMUA TOCIEACTBHIMH.
PearmpoBanne Ha HOBYIO NaHAEMHIO, MPEACTaBISET cCOOOM Cepbe3Hylo MpoliIeMy.
[IpobGmemsl, cBsi3aHHBIE ¢ OOpHOOH ¢ TaHaeMUEH, HE SBIISIOTCS YUCTO OPUTAHCKUMH,
OHHM XapaKTEePHBI U JIJIS IPYTUX CTPaH.

besycnoBHO, XxapakTep, MacTaObl M MOCIIEACTBHS CUTyalllH, CBI3aHHOM ¢ pac-
npoctpanenuem Bupyca COVID-19, TpeOyroT mpuHATHS OBICTPBIX MPABOBBIX pellle-
HU. B cuy mumTensHOCTH M (pOpMaM30BaHHOCTH TPOLEAYDP MPUHSITHS pPEIICHHUHA
[TapaMeHTy CII0)KHO COOTBETCTBOBaTh ATHM TpeboBanmsM (Griglio, 2020), mosTomy
MMEHHO Ha OpraHbl HCIIOJHUTEIBHOW BIIACTH BO3JIaraeTcs JaHHast 00s3aHHOCTb.

B ciyyae BO3HMKHOBEHMSI UpE3BBIYAMHON CUTYallMu OpraHbl TOCYJapCTBEHHOM
BJIACTH OOs3aHbI MPUHUMATH aJeKBaTHbIE Mepbl. CHCTeMa OrpaHUYHUTEIBHBIX MeEp
MpEJICTaBISIET COOOM CIIOKHBIN OanaHc MpaB U LIEHHOCTEW, U OpraHbl roCydapCTBEH-
HOM BJIACTH BBIHYXJICHBI YEM-TO «KEPTBOBaTh». B CBSI3U C TeM, UTO BO3HHUKIIIASI CUTY-
arus B 00JIacTH 3IpaBOOXPAHEHHUS SIBIISICTCSI CEPhE3HON U OecrpeneIecHTHOH, KpaitHe
BaXHO, YTOOBI JIFOOBIE TPEANPUHUMAEMbIE MEPHl UMETTN YETKYIO TPAaBOBYI0 OCHOBY
(Brandreth & Lord Sandhurst, 2020). B nanHOoM citydae BaykHa TipaBoOBasi OTIpeIeIICH-
HOCTh B OTHOIIICHUHU TOTO, KaKHe MpaBHiia JHCTBYIOT U KOT'1a IPUMEHSIOTCS, a TAaKXKe
KakuM 00pa3oM OHH TOJKYIOTCS COOTBETCTBYIOIIMMH OpraHamu. BBoanMmbie mMepsl
JIOJKHBI OBITh OTPAHUYEHBI 10 BPEMEHHU, HEOOXOIMMBI M MPONOPIUOHAIBHBI TOM

24 Guidance. Critical Workers who can Access Schools or Educational Settings. 19 March 2020. Department
for Education. Available at: https://www.gov.uk/government/publications/coronavirus-covid-19-maintaining-
educational-provision/guidance-for-schools-colleges-and-local-authorities-on-maintaining-educational-
provision [Accessed 18™ April 2021].
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CUTyalluu, Ha KOTOPYIO OHM paccuuTaHbl. COOTBETCTBYIOLIME MEPhI JOJIKHBI OCY-
IIECTBIATHCS MO/ HE3aBUCUMBIM U 3()(PEKTUBHBIM KOHTPOJIEM.

[IpencraBmisiercs, 4TO HOBBIE 3aKOHOIATENIBHBIE aKTHI B 00JIACTH YPE3BBIYAHBIX
CUTyallui, B TOM YHCJIe U B 00JIACTH 3paBOOXPaHEHHUs, HEOOXOIUMO pa3pabaThIBaTh
B OOBIYHOE BpEeMsI JJIsI COOJTFOIEHUST HEOOXOIMMOTO U BCECTOPOHHETO PACCMOTPEHUS 1
o0cyxeHus, 9To0bI 00eCTIeunTh HaWTy4IInid O0amaHnc HHTepecoB. B 1aHHOM KOHTEK-
CTE€ OTMEUAETCsI, UTO MPUHATHE TAKUX aKTOB, PEIKO, €CIIM BOOOIIE KOT1a-IN00, OKa3bl-
BAIOTCs TaHaIeeld. 3aKOHOJaTeIbCTBO, BBEJICHHOE B CIICIIKE, BBI3BAHHOE YPE3BbIUaii-
HOW cUTyaIlel, 4acTto o0yajaeT HeJoCTaTKaMM, BKIIIOYasi pacIuibiBYaThie TpeOoBa-
HUS, MIPeyCMaTPUBAIOLINE MIMPOKOE JAEJIETUPOBAHNE TUCKPEUOHHBIX MOJTHOMOYUH,
a TaKXke OTCYTCTBHE HEoOXOIUMOro mapiiamMmeHTckoro koHTponis (Grogan, 2021).
Bwmecte ¢ TeMm cienyer corimacuThbes, YTO B CHITy OOBEKTHBHBIX MPUYHH (HEU3YUEH-
HOCTh BHpYyCa, OTCYTCTBHE YETKUX NPEICTaBIEHUH O crmocobax OOpbObI C HUM)
HUKTO HE MOXET TOYHO CKa3aTh, KAKUMU JOJKHBI OBITh 3TH Mepbl. OHU BBISBIISIIOTCS
MeToaoM mpob u omm6bok (Varlamova, 2020:29).

Cepbe3HOCTh TAaHHOTO KPHU3HCa HEIb3s HEIOOIIEHUBATh, OJJHAKO 3TO HE MCKIIIO-
4aeT HEOOXOIMMOCTh OIICHKHM TOTO, KaK TOCYJapCTBEHHBIE OpraHbl pPEarnupyroT
B IaHHOH CUTYyaIlMH, B YaCTHOCTH, B chepe 3alIUTHI TPaB ¥ cBOOO yernoBeka. FiMeHHo
CIOCOOHOCTH OPraHOB BJACTH JCHCTBOBATH B UPE3BBIYANHON CHUTYaIlMH ONpEAeseT
3¢ (EeKTUBHOCTH MPABOMOPAIKA, COONIOIEHUE KOTOPOTO SIBISIETCS OJHUM M3 00si3a-
TEJIbHBIX YCIOBUH pa3pelieHus 1IoObIX KPU3UCOB.
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Annotanus. MccnenoBano nmpaBoBoe yueHIEe N3BECTHOTO HOBO3ETIAHACKOTO mpaBoBena Jxona
YunbsiMa CaMOHZIA — OJHOTO U3 3HAUUMBIX IPEACTABUTENEH TPAJAUIMU aHIVIO-aMEPUKAHCKOrO
FOPUIMYECKOrO MO3UTHBU3MA, BHECILIETO CYIIECTBEHHBIN BKJaJ B ee pa3BuTue. Llenpro nccienoBanus
SBJIETCA PEKOHCTPYKIIMS B3IJISI0B IPaBOBEa O IPUPOAE IpaBa U MPEAMETHONH 00JacTH IOPUCIIPYICH-
UK. AKTYaJIbHOCTh. B poccuiickoM npaBoBeZIcHWH KpaitHe ciiabo n3yueHa SBOJIOIHS aHTJIO-aMEepUKaH-
CKOro opuaudeckoro nosurusuzmMa ot Jx. Octuna no yuenus I.JL.A. Xapra, B TO BpeMsl Kak UIMEHHO B
YKa3aHHbBIM NEepHOJ MO3UTUBUCTCKOE YYEHHE SBIISUIOCH BEIYLIMM B aHIJIO-aMEPHKAHCKOM NpaBOBOM
MBICITH. METOJI0IOTHYECKYI0 OCHOBY HCCIICOBAHMS COCTAaBMIM MCTOPHUYECKHUH MOIXOM, B3SITHIH COB-
MECTHO C 3JIEMEHTaMH OMOTrpaduIecKoro Moaxoaa, MpUeMbl U IPOLEY bl FOPHIHYECKON FrepPMEHEBTHKH,
HpaBHUia ¥ IpUeMbl (HOPMaBHOI JTOTHKH, T03BOJIUBIINE PEKOHCTPYHUPOBATH KIIOYEBhIE HAEH IPAaBOBOIO
yuenus J[x. CanMoHIa ¥ MOMECTUTh UX B KOHTEKCT TPAJMLIUHU NPELeICHTHOrO paBa. MarucrpaibHON
uzeiHON MMHUEH paboTHI SBIAETCS CBA3b MEXAY IpaBoBbIMH yueHusMu JIx. Octuna, [[x. CanMonaa
u I'. Xapra. B paboTe BbISBIEHBI UEPTHI, TO3BOJISIONINE YTBEPKAATH TUIIOJIOTHUECKYIO IIPUHAIC)KHOCTh
yueHust CaIMOHJA K KIACCHYECKOMY HOPHUIMYECKOMY MO3UTHBH3MY B AHrimmu. Ocoboe BHUMaHHE
B CTaThe OBUIO Y/IETIEHO U3yUCHHUIO CYIIECTBEHHBIX OTINYMI MEX Ty paBoBbIMU yueHusmMu k. OctuHa
u JIx. Conmona, a Takke uaeHon oOmHocTH npaBoBbix yueHuit [x. Canmonna u I'. Xapra. ABtop
IIpHUIIEN K BBIBOJLY, YTO IpaBoBoe yueHue CaIMOH/a SBISAIOCH IIEPBBIM B UCTOPUU aHTTIMHCKOTO IOpHIH-
YECKOIo Imo3uTuBHU3Ma, I'l€ OCHOBAHHUEM Z[eﬁCTBHTCJ'[LHOCTPI IpaBa CTaHOBUTCA HE INPUKa3 CyBEpPCHA,
a MpaKTHKa CyJ0B, BBIpAXKarolas IpU3HaHUe MIPAaBUII B KAUECTBE MIPABOBBIX.

KuloueBble cjoBa: aHrimiickuil ropuaumdeckuil mosutuBusM, Jx. Commonpa, [x. Octuw,
I'. Xapr, pa3nenuTenbHbli Te3UC, TPaBO KaK COIMANBHBIA (DakT, MPeleIeHTHOE IPaBoO

Konduaukt naTepecoB. ABTOp 3asBisieT 00 OTCYTCTBUU KOH(IIMKTA HHTEPECOB.
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Abstract. The article is devoted to the legal doctrine of the famous New Zealand jurist John
William Salmond — one of the most remarkable representatives of Anglo-American legal positivism,
who made a significant contribution to its development. The aim is to reconstruct the views of a lawyer
about the nature of law and the subject area of jurisprudence. The relevance lies in the fact that the
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BBenenune

KOpuanueckuif mo3uTHBM3M — Kak Ha EBpomeiickoM KOHTHHEHTE, TaK U
B OCTPOBHOI AHIIIMU — SIBIISJICS €IMHCTBEHHBIM HAIPABJICHUEM MMOHUMaHHS TpaBa,
c(hOpMUPOBAHHBIM TIPO(HECCHOHATHHBIMU IOPUCTAMH, BBIPAKAIOIIUM CIEHUPUKY HUX
MPABOCO3HAHMS, OPUEHTUPOBAHHOTO HA OCMBICIICHHE MO3UTUBHOTO MTPaBa U MPAKTHKHU
ero peanmsaruu. [Ipo6ieMaTHYHO CIIOPUTH C TEM, YTO CHEIU(HUKA HCTOPUUECKOTO
pa3BUTHS, CTPYKTYpPHOW OpPTaHW3alUU U TMPOPECCHOHAILHOTO MBIIUICHUS B CEMbE
common law 00yCIOBIIMBAIOT Ka4ECTBEHHOE CBOCOOpa3ne KOHIICTIIINN aHTJI0-aMepH-
KaHCKOTO IOPHINYECKOT0 MO3UTUBU3MA.

AKTyalbHOCTb IIETIOCTHON HCTOPUYIECKOI PEKOHCTPYKILIUH BOTIOIUU IOPUANYE-
CKOT'0 ITO3UTUBU3MA B aHIJI0-aMEPUKAHCKOMN MPaBOBOM MBICIIA 00YCIIOBJIEHA HE TOJIBKO
TeM, YTO aHAJIUTHYECKAasl IOPUCTIPYIEHIUS OCTAeTCs OJTHUM M3 BEIyIUX HAIIPaBIECHUI
MOHUMAaHUS TpaBa, HO U TEM, YTO €€ CIEeHUPHUECKIE YePThl HEPAa3PHIBHO CBSI3aHBI C
OJIHOM M3 BEIYUIMX MPABOBBIX TPAAMIIMNA — CeMbel OOIIEro MpeueaeHTHOro MpaBa
(common law). Ilpu 3TOM LETOCTHOCTh PEKOHCTPYKIIUU TPAJULIUU AHTJIO-aMEpPUKaH-
CKOTO IOPHIWYECKOTO TO3UTHBU3MA CBs3aHA M C HEOOXOIMMOCTHIO JI€MOHCTPAITUH
HPOSIBJIICHUH cTIeU(pHUECKUX YepT 0011ero (MpereIeHTHOro0) IpaBa B UICHHOM coaep-
YKaHUH KOHIENINI aHAJTMTHYECKON FOpUCTIPYACHIINN.

Poccuiickie mpaBoBe/bl, CIENMAIbHO W3yYaBIIME KOHIEMIHUU IOPUANIECKOTO
MO3UTHBHU3MA, 3a peakuMu uckimrodeHusMu (Didikin, 2016), He aenmarT TpaaUIHIo
AHTJI0-aMEPUKAHCKOTO FOCIIO3UTUBU3MA IPEIMETOM CBOETO uccienoBanus. Hecmorps
Ha To, yto ['.B. ManbueB u apyrue poccuiickue MpaBOBEIbl BBIIEISIN KOHTUHEH-
TaJIbHO-EBPONECHCKUI «IIO3UTUBU3M 3aKOHOB» (der Gesetzespositivismus) U aHIJIO-
AMEPUKAHCKUN «aHAJIIUTUUYECKUM TO3WTUBU3M» WJIM «IO3WTUBU3M PEIICHUN»
(der Urteilspositivismus)» (Maltsev, 1995:50, 1999:156, Tikhonravov, 1997:355),
BMECTE C TE€M IMOCIEIHHA HE CTAHOBWICS MPEIMETOM CIEIHAIEHOTO TEOPETHUKO-
MIPABOBOT'O MCCIIEIOBAHUS, HAIIPABICHHOTO Ha OTPEICIICHUE e€ro Cenn()PUIECKUX 4epT
B CPaBHCHHH C KOHTHHEHTAJIbHO-EBPONCHCKIM FOCTIO3UTUBU3MOM. EIWHWYHEIE
MOIBITKA COBPEMEHHBIX POCCHHUCKUX HCCIIEI0BATENICH U3yUUTh aHTIJI0-aMEPUKAHCKHHA
IOPUINYECKUI MO3UTUBU3M, KaK MPABUIIO, OTPAHUYMBAIOTCS KOHIETIUSAMH OTHEIIb-
HBIX MIEPCOHAINN, TPATUIIMOHHO BXOISAIINX B MUPOBOH «3aJI CIIaBbD» MO3UTHBUCTCKOM
tpanuiuu — W. benrtawm, /. Octun, I'. Kenb3en, I'. Xapt (Pischulin, 2010, Gorbunov,
2021).
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AHIMIUACKHNA IOPUAMYECKUII MO3UTHMBHU3M BTOpPOM MoJoBUMHBI XIX cronerns
ocTaeTcs KpaiiHe ciabo MCCIeJOBaHHBIM B COBPEMEHHOM POCCUICKOM IpaBOBEJE-
HUU — HECMOTPSI Ha TO, YTO B TOT UICTOPUUYECKUH MEPHOJ] OH SBJISIICS BEAYIIIUM TUIIOM
MOHUMaHUs TpaBa B NMPO(GECCHOHATBHON KOPIOpAlUK aHTJIMHCKUX IOpPHCTOB. Tak,
Jx. Conmonn B 1902 r. ykas3siBai Ha TO, YTO MIOHUMAaHKE MpaBa KaK UMIIEPATHUBHOIO
MIPEITUCaHMsI HOCUTEIS BEPXOBHOM BIIACTH, UyIIEee eme oT yueHuit ['060ca, [Tyden-
nopda, benrama u OctuHa, OBUTO «B OONBIION CTENIEHHW, XOTS M HE TTOBCEMECTHO,
MIPU3HAHO CPEIN aHTIMHCKHUX aBTOpoBy» (Salmond, 1902:52).

BMmecre ¢ TeM naxke aBTOpPBI IUCCEPTALMOHHBIX UCCIIEIOBAHNMN, MMOCBALIEHHBIX
IOPUIMYECKOMY MO3UTUBU3MY KaK THITy NMOHUMAaHMs MpaBa, B OMpelesiomeld Mepe
CJIEIyIOT MarucTpajbHOMY ITyTH B OCBELICHHH JAHHOW TpaJWlMU — CHayajla u3fa-
rarT KJIroueBbie uneu punocodceko-npaBoBoro yuenus 1. bentama, 3arem nmepexoast
K XapaKTepUCTHKE KOMaHIHOM KoHuenuuu npasa [[. OctuHa, nocie 4ero 0CTaHaBIIu-
BAIOTCA Ha KPUTHUECKUX apTyMEHTax HEHTPaIbHON (PUTypbl aHTTTUHCKOTO HEOTIO3UTH-
Bu3ma XX cronerus [.JI.A. Xapra.

Ecin BHMMAaTENhHO NPOAHATN3UPOBATE COBPEMEHHBIE POCCUICKUE PEKOHCTPYK-
MU DBOJIIOLMM AHIJI0-aMEPUKAHCKOIO HOPUAMYECKOTO IO3UTUBU3MA, TO MOXKET
CJIOXKHTHCS BIEYATIEHHUE, YTO YUYEHUS «PAHHEr0» aHMIMICKOro IPUINYECKOro Mo3u-
THBHU3Ma BIUIOTH 70 1961 r. — rona omy6nukoBanus «[loustus npasay I'. Xapra —
HE TpeTepreBai KaKuX-T100 KaueCTBEHHBIX H3MeHeHMi. [10 Bceil BHIUMOCTH, KpH-
TUYeckue apryMeHTsl I'. XapTa HacTOJIBKO BBIXOJWIM 3a PaAMKU «TPaJULUOHHBIX)
HaNpaBJIeHU KPUTUKY No3UTHBU3MAa OCTUHA, YTO AJIS OCIEIYIOIIEro pa3BUTHS J1aH-
HOW TpaJULUU CTAIU ONPEAEIAIOIKUMU. BMecTe ¢ TeM U JaHHAs TUIIOTE3a HYKIAeTCsl
B CIIEI[MAJIbHOM JI0Ka3aTeJIbCTBE, KOTOPOE, TaK MM MHAYe, CTOJIKHETCS ¢ HEOOXOAUMO-
CTBIO AHAJIN3a APIYMEHTOB KPUTHKOB KOMaH/IHOM KOHUENTYyaIU3ally IIpaBa, Mpeale-
CTBYIOIIUX YYEHHUIO XapTa.

[Ipy BHUMATEILHOM HCCIICIOBAHMU YYCHHH aHTIMHCKUX TPAaBOBEIOB KOHIIA
XIX — navana XX cToneTusi OOHapYKUBACTCS LEIBIN PsT UICH, BCEIEIO0 HE YKIIa IbI-
BAaIOIMXCS B KOMaHHYIO KOHIenuuo npasa J[. OctrHa. DBOIIOLUS aHIVIO-aMEpUKaH-
CKOT'O IOCIO3UTHBH3MA IMPOSABISAETCS, B YACTHOCTH, B HEOOXOAMMOCTH OTBEYaTh Ha
KPUTHKY MHBIX KOHIENIUN MOHUMaHMs IpaBa, B uucie KoTopsix B 1880—1910-¢ rr.
BBICTYNAJIM KOHLIETLMU AaHIIUACKON ucropudeckor ropucnpyiaeHiuu (I.C. Mboiin,
@.V. Meitnang, @. [Tomnok), KOHIENIMY HEMEIKONH UCTOPHUUECKOMN IIKOJIbI MpaBa,
P. ¢pou Hepunra, O. gon I'mpke. OT/eNbHbIE TIPEICTABUTENN AHIIHIICKOTO IOPHUIHYC-
CKOTO MO3UTUBU3MA JJaXKE OCYILECTBUIM CUCTEMATU3ALUI0 KPUTHYECKUX apIyMEHTOB
NPOTUBHUKOB U TONBITAIUCH JaTh Ha HUX pa3BepHyTble oTBeTH (Austin & Brown
1906:332—346).

IHonumMaHMe OpUCIPyIeHINA B IPaBoBoM yueHus J:x. Caimonga

OnHUM U3 3HAYMMBIX MPEACTABUTENCH PAaHHEr0 HOPUIMYECKOrO MO3UTHUBHU3MA
AHIJI0-aMEPUKAHCKOW TPaJHMLIUU, CIIOCOOCTBOBABIINX ABOJIOIMH JaHHOTO HAIlpaBIie-
HUSl (PUI0COPCKO-TIPABOBON MBICIIH, SBIISIICS M3BECTHBIM HOBO3EJIAHJCKUN IOPUCT U
cyabs cap Jowcon Yunvam Coamono (3 nexabps 1862 — 19 centsaops 1924). OH okoH-
yun YHuepcuteT Otaro B 1882 r. ¢ mpucBoeHHneM cTeneHn 0akajgaBpa MCKYCCTB, a
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HECKOJIBKO TI03KE — Marucrpa HUCKyccTB. 3aTeM CaIMOHJA MOJYy4YWI CTUIEHAMIO
lMunkpucra qis oOydeHus B YHHBEPCUTETCKOM Koiuiemke (JIOHIoH), rae OKoOHYMI
IOPUIMYECKUH (PaKyJIbTET U CTaJl HAYYHBIM COTPYIHUKOM. Ero KiTtoueBbie TEOpETHKO-
npaBoBbie Tpyabl — «llepsble npunHIMnE! opucnpyaenuuu (1893), «EctectBennoe
npaBo» (1895) u «tOpucnpyaenuus wiu Teopus npasa» (1902). 3a mociennuit u3
yKa3zaHHbIX TpynoB Canmona Obi1 ymoctoen mpemun Cymnu KoponeBckum obie-
CTBOM HCKYCCTB, a CaM TpyJ BbIAepXkal 7 HPMKU3HEHHBIX M3gaHui (mo 1924 r.),
a Jlanee ero W3JaHue C HEKOTOPhIMU KOPPEKTUBAMH OBLJIO IPOIOJKEHO LIENIBIM PSIIOM
OpHUTAHCKUX MPAaBOBEIOB BILIOTH /10 1970-x rT.

Mmuorue necstwieruss npaBoBoe ydeHue J[x. CanmMoOHIA paccMaTpHUBalOCh
B BenmkoOpuTtanuu u 3a ee mpeaenamMH Kak Npo3anyHbId nmapadpas «oOIMIUX MecT
npaBoBoro yueHust Octuna. [1o Bceil BUAMMOCTH, U caM HOBO3EJIAaHJCKUN MpaBOBE]
cZieNial MHOTO€, YTOOBI TPEYMEHBIINTh 3HaYeHHE TeX CBOUX UeH, Kakue Opocaiu Bbl-
30B «OPTOJOKCAITLHOM» KoMaHIHOUM KoHIenmu OctuHa (Postema, 2011:25). Oxnako
JTAHHOE 00CTOSITEIbCTBO HUCKOJIBKO HE CHUKAET UX 3HaYCHHUE JJIs IOCIIEYIOIIEero pas-
BUTHS TPAIUIMH aHTIIO-aMEPUKAHCKOTO FOPUINYECKOTO TIO3UTHBU3MA.

B cBOEM 1EHTpaIbHOM TEOPETHKO-TTPaBOBOM Tpyae «tOpuctpyaeHus wim Teo-
pus mpaBa» (1902) k. ConMoHa ompeessieT IPUCIPYACHIINI0 KaKk HAyKy IpaBa,
BKJTIOYAIOIIYIO B ce0s1 BCe BHJIBI 00S13aTEIbHBIX IPABUII, yCTAHOBICHHBIX JJIS AEHCTBHMA
yenoBeka. B cTpykrype opucnpyaenuun /owc. Caamono BbIIENAI TUBUIbHYIO (civil),
MeXIyHapoanyto (international) n ectectBeHnyto (natural). CTpykTypa ropuauye-
CKOT'0 3HAHHMS, paCKpbIBaeMasi OpUTAaHCKUM FOPUCTOM, HE BBICTPAUBACTCS UM palliOHa-
JMCTUYECKH, a IPe/CTaBIsAeT coOON oNUcaHUe MMEIOIIErocs sfatus quo B €BpOIei-
CKOM IpaBoBeJieHnH KoHla XIX cronerusi.

[To3uTHBHUCTCKasT yCTaHOBKA HOBO3EJAH/ICKOTO IOPHUCTA BBHIPAXKAETCS U B TOM,
YTO HEHTPAIbHON YaCThIO HAyKH TpaBa WIA IOPUCTIPYACHIIMEH B Y3KOM 3HAUYCHUH
TEPMHHA OH CUMTAeT WMEHHO IMBWIBHYIO OPUCIIPYICHIUIO, M3YYaIONIyl0 TPaBO
OIPEEIEHHOr0 IOCYJapCTBa U MMEIOIIYIO LENbI0 «J1aTh IOJHOE U YHOPSI0YEHHOE
NpeACTaBICHUE O CUCTEME MPHHIUIIOB, KOTOPBIE PEATH3YIOTCS U 00ECIeunBaOTCs B
cynax» (Salmond, 1902:1). B Gosnee paHHeM TpakTaTe YYCHOTO ITMBHIJIBHOE IPABO
OIpezIeNsieTCsl HE TOJIBKO B pycie Tpaauuun OCTHHA KaK «IIpaBoO B CTPOTOM 3HAUYEHUH
TEPMHHA», «PE3yJIbTAT AESITEIbHOCTU TOCYAAapCTBa», HO U KaK «IpaBO OPHCTOB
u cyaoBy» (Salmond, 1893:1—2). IlokazarensHo TO, uTo k. CaIMOH/ IpEINIOYATACT
UCIIOJb30BaTh BMECTO TEPMHHA «IMO3UTHUBHOE IMPaBO» («IOJOKHUTEIHHOE IPaBO»)
TEPMHH «IIMBWJIBHOE MPaBO», KOTOPBIA STUMOJIOTHYECKH HE CBsA3aH ¢ (pakToM ycra-
HOBJICHHUSI €T0 HOPM HOCHTEJIEM BEPXOBHOW BIIACTH U HANPSIMYIO HE aCCOLUUPYETCS
¢ yuenuem [Ix. Octuna.

Xots JIx. CaMOHI HE OTPULIAET €CTECTBEHHO-IIPABOBYIO IOPUCIIPYACHLNIO, HE
BXOJUT B IPSIMOE OOCYXAEHHE BOIPOCAa O TOM, MOTYT JIM IPUHIUIIBI €CTECTBEHHOTO
IIPABOCYIUsl CYUTATHCS MPABOBBIMH, BMECTE C TEM CBSI3bIBAET HAYKY €CTECTBEHHOIO
IpaBa UMEHHO C UCTOPUYECKUM IPOILIBIM M YTBEPHKIAET, YTO OHA UMEET dTUUECKHIM
XapaxTep, MpeICcTaBisis co0oit MopanbHyo unocoduto (Salmond, 1893:2).

HoBo3enanackuii npaBoBea KPUTUUECKU OTHOCHUIICS M K CAMOMY CIIOCO0y co3/1a-
HUSl €CTECTBEHHO-TIPABOBOM IOPUCIIPYACHIIMU — a0CTPaKTHOMY (DOPMYIHPOBAHHIO
MPUHIIMIIOB €CTECTBEHHOT'O MpaBa, 0TMEYaJl, YTO B TAKOM MOHUMAHUHU KaK TEPMHH, TaK
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U TpeIMET U3YUYeHHs] HayKHd €CTECTBEHHOT'O IpaBa «B MOCJIEIHEE BPEMsI MOJHOCTHIO
yctapenn» (Salmond, 1893:2). JItoOONBITHO OTMETUTH, YTO JPYrol MpPEACTABUTEH
aHaJIUTUYECKOU ropuctpyaeHunu V. bpayu B cBoux komMeHTapusx 1906 r. k ieKusm
OcTHrHa MpsSMO yKazaj, YTO B AHTJIMY IIKOJIa €CTECTBEHHOIO MIpaBa CYUTallach Hepea-
JTUCTUYHOU U (paHTACTHUECKOH, ee PyHIaMEeHTaTbHBIM HEJOCTATKOM SBJISUIOCH YOEK-
JICHHUE B TOM, YTO I1eJIb TIPaBa CJIeIyeT paCKPhIBATh MTOCPEICTBOM allPHOPHOTO aHAIH3A!
«Yro kacaercs ¢puocodoB, OHU CO3AAIOT BOOOPAKAEMBIE 3aKOHBI JIJIsI BOOOPAKAEMBIX
co00mIeCTB, U UX AUCKYPCHI IOJOOHBI 3BE3/1aM, JAIOLIIM MaJlo CBETa, TIOTOMY YTO OHH
HAXOSTCS CTOJIb BRICOKO» (Austin & Brown, 1906:357).

B 6onee pannem npousBeaenuu 1893 r. «IlepBble MPUHLIUIIBI FOPUCTIPY IEHIIUN
Jx. CanMoH/ BBICTYTA] MPOTUB MO3ULUHN OPUINYECKON MIKOJIbl OCTHHA, COTIacHO
KOTOPOH IOpPHUCTIPYJICHIMS KaK HayKa JO0JKHA ObITh CTPOTO OTIpaHUYEHA OT STUKU U
¢dunocodckoro vccaenoBaHUs MPUPOIBI MpaBa, HEMpaB/bl U 00s13aTenbeTBa. HoBo3e-
JaHJICKHUI TPaBOBE]] YTBEP>Kall, UTO MPOBEJCHHE TAKOTO pa3rpaHUYeHUs B TIPUHITUTIC
HEBO3MOKHO, TIOTOMY YTO «IOPHUIUYECKOE MPABO U MPABO MOPATbHOE, FOPUANIECKOE
MPaBOCYIME U MPABOCYIME €CTECTBEHHOE OYEHb TECHO COOTHOCSTCS APYT C APYyTrOM
Kak (pakTuyecku, Tak M Teoperndecku». K stomy Conmona noGaBisii, 4To «cama
MOIBITKA UCKITIOYUTH M3 UJIEH TpaBa €€ 3THYECKOe 3HaUCHHE, SBIISIOIIEECS OIHUM U3
€€ CYIIHOCTHBIX JJIEMEHTOB, SIBIISICTCS Je(EKTOM aHTIUICKHUX IopHcTOB» (Salmond,
1893:10). Bmecte ¢ Tem C3IMOHJ HE CUUTAll, YTO FOPUCTHI JOKHBI JIEJIaTh MOPAJIb-
HYI0 QUIOCODUIO CIIEIHATBHBIM MPEAMETOM CBOEro M3y4eHusi. CBs3b MEXIY FOpHUC-
npyaeHuuen u Gpuaocopcko-npaBoBbIM 3HaHUEM ObliIa /11 HETO TEOPETHUECKOM, HO
JTaHHbIE cepbl 3HAHUS pa3eIsLTUCh IS pakTudeckux neneit (Salmond, 1893:10).

[To Bompocy 0 CTpYKType HayKH HMBUIBHOTO MpaBa npeacrasieHus Jow. Can-
MOHOA KOPPEIUPYIOT C TOHUMAHUEM CTPYKTYPBI FOPUINIECKOTO 3HAHUSA B HEMEIIKOM
npaBoBegeHnn kKoHma XVIII crosmerns. HoBozemaHackuii MmpaBoOBeExd MHOAPA3ACIISIET
[UBHJIBHYIO IOPUCTIPYICHLIUIO HA CUCMEMAMUYECKYIO, UCHOPUYECKYTO U KDUMUYECKYIO
(B 1893 1. OHM COOTBETCTBEHHO MMEHOBAJIMCH KaK aHAIIUTUYECKAs, HICTOPUYECKasi 1
strueckas). CucteMaTuueckasi BeTBb IIMBHIBHON IOPUCHPYICHIIMNA W3y4YaeT HACTOS-
niee, CTaBs CBOEH LEJIbI0 ONMCAHUE JEHCTBYIOLIEH IPAaBOBOM CUCTEMBI B TOM BHUJE, B
KaKOM OHa B JIaHHBIM MOMEHT cyuiecTByeT. [Ipeamer n3ydeHust HCTOpUYECKON 1opuc-
NPYACHIIMU COCTABJISET MPOCIEKUBAHNE CTAHOBJICHUS U IOCJIE0BATEILHOIO U3MEHE-
HUS TIPABOBOW CHUCTEMBI, OHA TIPEACTaBIISICT cCO00H 001IyI0 WK GUI0CO(CKYIO YacTh
ucTopuu npasa. Kputnueckas opuctpyIeHIMS U3J1araeT MpaBo B TOM BHUJIE, B KAKOM
OHO JIOJDKHO cymiecTBoBath (Salmond, 1902:4). JlanHyt0 4acTh IOPHUCIPYACHIMH
JIx. ConmMOHIT BCTieT 32 OCHOBOIIOJIOKHUKOM aHATUTHYECKON IOPUCTIPYISHITNH HA3bI-
BAEeT HAYKOH O 3aKOHO/IaTENILCTBE.

Ha nam B3ruisi, TaHHBIH MOAXOJ K CTPYKTYPUPOBAHHUIO IOPUIMYECKOTO 3HAHUS
UMEeT TECHbIe TMapajuled C TMPEICTaBICHUSIMU O COCTaBe IOPHUCIPYACHINH
I'. ¢pon I'veo, xoTOpBIN B «Y4eOHUKE HUBUIBHOTO IpaBa» (1799) ananornynsiM oOpa-
30M BBIACIST IOPUANYECKYIO JOTMATHKY, 3aHUMAIOIIYIOCS NEHCTBYIOIIUM MO3UTUB-
HBIM IIPABOM, UCTOPHUIO MpaBa, NPU3BAHHYIO PACKPHITh 3aKOHOMEPHOE, HE3aBUCUMOE
OT 3aKOHOJATeNsl, pa3BUTHE TpaBa, U (UIOCO(PHIO MO3UTUBHOTO TpaBa, Ha OCHOBE
SMIUPUYECKUX TaHHBIX OLIEHUBAIOIIYI0 TEXHUYECKYIO U IMParMaTU4ecKyo 1eaecoo0-
pasHOCTh ompeeneHHbIX mpaBonoioxennit (Hugo, 1799:15, 16, 45).
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CocTaBHOM 4acThi0 IMBUIBHOU opucpyaeHunu Jx. CaIMOHI CUUTAET IOpHC-
NPYICHIMIO TEOPETHUYECKYIO KaK HAYKY, U3yUarolly0 UCXOTHbIC TPUHIIHITHI [[HBHIIb-
HoOro mnpaBa. yHAaMeHTaIbHbIE KOHIETIIUNA W TPUHLIUIIBI, COCTABIISIONINE TPEIMET
M3YYEHHUS TEOPETUUYECKOMN IOPUCTIPYACHIIUHU, HE MOTYT OBITh C JIOTHYECKON TOUHOCTHIO
OTTPAaHUYEHBI OT OCTAIBHON YaCTH IOPUINUECKOT0 3HAHUS, I03TOMY HOBO3EJIAHACKUI
MPAaBOBE]] UMEHYET TEOPETHYECKYIO0 FOPUCIPYACHINIO «BBOJHOW M OOIIEH YacThiO
MPaBOBOM HayKW». BMecTe ¢ TeM ee 3HaYMMOCTh COCTOUT B TOM, YTO M3y4aeMble €10
MCXOJIHBIE TIPUHIIMITEI BHICTYTIAIOT OCHOBOM [ O0Jiee KOHKPETHBIX AJIEMEHTOB IpaBa
(Salmond, 1902:4). lens manHOM 00JaCTH MPABOBBIX UCCIICIOBAHUN — OOCCIICUUTH
TEOPETUYECKOe OCHOBaHUE, TpeObyemoe HayKoil mpaBa. CAIMOH] CIIEIMAIbHO yKa3bl-
BaeT Ha TO, YTO C MPAKTUYECKOW TOYKH 3PEHHS MpaBa KaK MCKYCCTBA 3HAYMMOCTD
KOHIICTIIIMIA ¥ TPUHIIMIIOB, U3Yy4aeMbIX TEOpHEH MpaBa, 00paTHO MPOIMOPIHOHATBEHA
uXx abCTPaKTHOCTU U OOOOIIEHHOCTH, YTO MPAKTUYECKasi U TEOPETUYECKasi IOPUCTIPY-
JEHIMS «OY€Hb JTAJeKH APYT OT ApPYyra B CBOMX TOYKAxX 3pEHHs, METOAAX W LIEISIX»
(Salmond, 1902:5).

[To MHEHHMIO HOBO3ETAH/ICKOTO IPaBOBENA, TEOPETHUECKas HOPUCIPYACHIIHUS
BOMpaeT B ce0sl MPUHITUIIBI IIUBIIIBHON FOPUCTIPYIACHIIMA B CUCTEMAaTHYECKOM, HCTO-
pPUYECKOM M KPUTHYECKOM acleKkTax. B mpeaMer TeopeTHdecKoil FOpUCTIPYIeHIINU
BKJIIOYAETCS UCCIIEIOBaHNE KOHIENIINU IMBUIIBHOTO TIpaBa KaK TaKOBOTO U BO B3au-
MOCBSI3H C APYTUMH 00JIacTAMU IpaBa — MEXKIyHApPOJAHBIM U €CTECTBEHHBIM; aHAIIN3
MHCTUTYTOB, 00€CIIeUnBAIOMINX (DYHKIIMOHUPOBAaHUE NPaBa, TAKUX KaK rOCyAapcTBO,
CYBEpPEHUTET, IPAaBOCYAME; UCCIET0BAHNE UICTOYHUKOB [IMBHIIBHOT'O IPaBa C aKIIEHTOM
Ha TEOPUIO 3aKOHOJATENILCTBA, MPEeIe/IeHTa U OOBIYHOTO MpaBa; U3yYeHHE OCHOBHBIX
U OOIIMX MPUHIIUIIOB Pa3BUTHS MpaBa B IEJIOM, a HE KOHKPETHBIX MPABOBBIX CHCTEM;
aHaJIU3 CTPYKTYPbI LIMBUJIBLHOTO MPaBa, JOTHYECKOT0 ACJICHUS COrpus juris Ha OTAEIb-
HBIE OTPACIIM U OCHOBAHHUH TAKOTO JIEJICHHUS; NCCIIEOBAHNE KOHIICTIIINU FOPUINIECKUAX
paB, UX KIaccu(UKaIMK, TEOPUH BOSHUKHOBEHUS, TTepe1adyl U JTUIICHUS; HCCIIeI0Ba-
HUE TEOPUHU FOPHINICCKON (TPaKJaHCKOW M YTOJOBHOM) OTBETCTBEHHOCTH. [loMHuMO
nepeuncienHoro, /x. CaaMOHA BKIIOYAET B MPEIMET TEOPETHUECKO I0pUCTIPYIeH-
UM M3y4YeHHE JIOOBIX MHBIX IOPHIMYECKUX TMOHSATHHA, KOTOPHIE «BBHIY (yHIaMeH-
TaJIbHOI'O XapaKTepa, TEOPETUUECKOI0 HHTEpPECa, BaXKHOCTH I CIOXKHOCTH 3aCITyKU-
BAaIOT 0COOOr0 BHUMAaHUS ¢ a0CTpakTHOW TOUKH 3peHus» (Salmond, 1902:6).

Bwmecre ¢ Tem B yuenun CaMoOHIa TeOpeTUUECKas IOPUCTIPYICHIUSI HE CUUTa-
€TCsl CaMOCTOATEIbHON IOPUINYECKON HAyKOM, MOCKOJBKY €€ MPEAMET HEBO3MOKHO
TOYHO M JIOTHYHO OTJEIUTh OT OCTAIBHON YacTH MpaBoBoi Hayku. [ToaToMy 000c00-
JICHWE TEOPUH MpaBa KaK YacTH IUBWIHBHON IOPUCIIPYICHITNH UCXOIUT HE U3 TpeOoBa-
HUM JIOTUKH, a U3 cooOpaskeHn mpakTuieckoro ynoodctsa (Salmond, 1902:8).

JIx. CaMOH/ cTienuanbHO TOAYEPKUBALT, YTO TEOPETHUECKAs FOPUCTIPYACHIIUS
HE SIBJISIETCS DJIEMEHTapHBIM ONHCAaHUEM TOW WM MHOM CHCTEMBI 3aKOHOAATENIbCTBA,
a m3ydaeT HauboJjee CIOXHbBIE JJIsl MOHUMaHMS acIeKThl MPaBoBOM cuctembl. Kpyr
BOIPOCOB, COCTABJISIFOIIMNA NPEIMET TEOPUH IIpaBa, HE 0OYCIOBJIEH TEM 00CTOSTENb-
CTBOM, YTO OHH IPHCYTCTBYIOT BO BCEX WJIM OOJIBIIMHCTBE Pa3BUTHIX MPaBOBBIX
cucteM. He yHuBepcanbHas peLemnius J1elaeT MpaBoBOM BOMPOC YaCThIO IpeaMeTa
TEOPETUYECKON IOPUCIPYACHLINH, & €0 3HAYUMOCTh KaK TEOPETUYECKOTO OCHOBAHUS
npaBoBoil AeiicTBuTenbHOCTH. Kak numet CanMonA: «Jlaxke eciii HU OJHA ITpaBoBast
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CUCTEMa B MHpE, 32 UCKIIOYCHHEM MPaBOBOW CUCTEMBbl AHIIIMU, HE MpU3HaBaja Obl
NpPELEIeHT KaKk UCTOUHUK MpaBa, TEOPHs MPELEJEeHTHOTO IIpaBa, TEM HE MEHee, Oblia
OBl IOJTHOLIEHHBIM MTPEIMETOM M3Y4YeHUs JaHHOW Haykm» (Salmond, 1902:7).

Ha nawm B3rnsia, B npencrtaBieHusx k. CanMoHIa 0 mpeaMeTe U CTPYKType
TEOPETUIECKON FOPHUCTIPYICHIINN HAIUTA CBOE BBIPAKEHUE HEKOTOPHIC CIeIu(uIe-
CKHE YepThl IPABOCO3HAHMSI IOPUCTOB ceMbH o01iero npasa. Camu 1o ceGe BOMPOCH
IEJICHAIIPABIICHHOT0, KOHIIENTYaIhbHO (HYHIMPOBAHHOTO CTPYKTYPHPOBAHHS IpaBa 1
OPUINYECKOTO 3HAHUA HHUKOTJA HE SBISUINCH NPEAMETOM NPHUCTAIBLHOTO BHUMAHUSA
OpUTaHCKUX MPABOBEIOB, IOCKOJIBKY MPAaBOBasi CUCTEMA AHIVIUU U T€HETUYECKH CBSI-
3aHHBIE C HEM JOYEPHHE MPABOBBIE CUCTEMBI Pa3BUBAINCH B ONPEAEISAIOIEH CTETIEHH
€CTECTBEHHbIM 00pa3oM, CTUXMUHO-UCTOPUYECKH, a BOMPOCHI CTPYKTYPHUPOBAHUS
MpaBa pelaluch UCXO0I U3 HAKONMBILIEr0Cs ONbITA NPELEICHTHOM MPakTUKHU. B cooT-
BETCTBUU C JaHHOM Tpamuimeit [x. CanMoHI He KIaAeT Kakyro-Tu00 KOHIEHIIHIO
o011ei Teopun MpaBa B OCHOBY CTPYKTYPUPOBAHUS €€ MPEAMETa, YTO CKOPEE SBISIOCH
XapaKkTEpPHOW 4YepToM HeMmenkoro mnpaBoBeneHHus XIX cronmerma. HoBozenmaHackui
MpaBOBEJ] HE PACKPHIBAET KPUTEPHUH, MO3BOJIAIONINE YTBEPKAAThb, YTO TOT WJIM UHON
MIPaBOBOM BOIIPOC SABISETCS (PyHIAMEHTAIbHBIM, 00JIaJJaeT BaKHBIM U CIIOKHBIM Xa-
paKTepoM U MOTOMY TpeOyeT UMEHHO TEOPETUYECKOTO HCCIIEOBAHMUS.

ITonsiTue npaBa B yuenuu k. Casimonga

JIx. CanMoHI yKa3bIBaeT Ha TO, YTO OJHOW W3 ICHTPAILHBIX 33/1a4 TEOPUU
IpaBa SBJSIETCS pa3rpaHUueHue Mpasa u 3aKoHa. ABTop «tOpucnpyaeHmmn» akieHTu-
PyeT TO 0OCTOATEILCTBO, UTO B CHIIY OCOOCHHOCTEH aHTJIMMCKOTO SI3BIKA TTOHSTHS
mpaBa W 3aKOHA BBIPAXKAIOTCS OJAHUM TEPMUHOM «lawy, 4TO 3aTPYIHSIET CTPOTOE
pasrpaHUYeHNE JaHHBIX TOHATHH.

[Tonsitus «mpaBa» n «3akoHa» k. CanmMoOHI ompenenseT Kak aOCTpaKTHOE H
KOHKPETHOE COOTBETCTBCHHO. AOCTPAKTHOE MTOHITHE IIPABOY HMCIIOJIB3YETCs MIPH Xa-
paKTepuCTUKe MpaBa AHIIIWH, YTOJIOBHOTO TNpaBa, MpaBa MCKa, B TO BPEMS KaK KOH-
KPETHOE TOHSITHE «3aKOH» HCIOIL3YETCS TOTJIa, KOTJa TOBOPUTCS, K MPUMEPY, UTO
[MapnameHT npuHSI Wik oTMeHMI 3akoH (Salmond, 1902:7). k. CanMoHA 0OTMEYaeT,
YTO OOJIBITMHCTBO AHTIMHCKUX MPABOBEIOB OMPEICIISIIOT MOHATHE «law» B KOHKPET-
HOM, a He B aOCTpPaKkTHOM 3HAauY€HWH, MBITAIOTCS OTBETUTh Ha Bompoc «YTo Takoe
3aKOH?», B TO BpeMd KaK HACTOSIIEH 3arajkou sSBJISIETCS OTBET Ha BOMpoc «YTo ecTh
npaBo?» (Salmond, 1902:12).

MOoO>KHO BHIE€TH, UTO B pa3TPaHUYCHHUH MTPaBa M 3aKOHA HOBO3EJIAHICKUN IOPHUCT
HE UCXOJUT U3 KaKOU-1100 (pritocopckoil KOHIISTIIINN, @ OCHOBBIBaeTCA Ha mpodeccu-
OHAJTLHOM IOPHINYECKOM CIIOBOYITOTPEOJICHUH: TEPMHH «3aKOH» HE OCMBICIINBACTCS B
ero MOHATHH, a O3HAYAeT BUJI FOPUAMUECKOr0 UCTOYHUKA npaBa. [Ipu Takom nojxojie
OTPHUIIAHHE BO3MOXKHOCTH OTOXKJECTBUTH MPABO C 3aKOHOM, Ha HAIll B3TJIsA, TPOUCTE-
KaeT M3 CaMOH CHEeIM(PHUKU TPATUIUU OOIIEro MpaBa, B KOTOPOW Ha MPOTSHKSHUH
HECKOJILKMX CTOJIETHH 3aKOHOAATEIbCTBO BOCIIPUHUMAJIOCH KaK «MHOPOHOE TEJI0» B
cucteme anraumiickoro mpasa (David & Jauffret-Spinosi, 1996:260). Kak mmpoxo
W3BECTHO, BIIOTH 70 Il mosioBuHBI XIX CTONIETHS, 3MOXU KOHCOTUAAIMH OPUTAHCKOTO
CTaTyTHOTO MPaBa, 3aKOHO/IaTEIbHOE PETYJIMPOBAHUE HE MTOKPHIBATIO COO0H 3HAYUMYIO
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4acTh OOIIECTBEHHBIX OTHOLIEHHUH B AHIIMHU, OOIIUPHBIE 0071aCTH COLUAIBHOM KU3HU
PeryIMpoOBaIMCh MPAKTUYECKU UCKIIOUUTENBHO MPELEACHTHBIM U OOBIYHBIM IIPABOM.

Jox. ConMoHA TPSIMO YTBEPXKIAET, YTO MPABO HE COCTOUT TOJBKO JIMUIb U3
001Iero KOIMYecTBa JEHCTBYIOIINX 3aKOHOB, YTO €T0 COCTaBHBIMH YaCTSAMU SIBIISIFOTCS
HE 3aKOHBI, @ HOPMBI U NIpUHIMIKLI paBa (Salmond, 1902:12). Tem cambiM HOBO3e-
JIAHJICKUH FOPUCT MPSAMO OTXOAUT OT HOMUHAIMCTUYECKOW YCTaHOBKH beHTama, yTBep-
JKIABIIIETO, YTO TEPMUHY «IIPAaBO» HE COOTBETCTBYET HMKAKOW pEaNbHOM BEIIH, YTO
9TOT TEPMHUH «COOMPATEIHHOTO XapakTepa, 03HAYAIOIINI BCIO COBOKYITHOCTh OOBEK-
TOB, K K&XIOMY M3 KOTOPBIX MOXET OBbITh MPHIIOKEHO MHIUBUAYaTbHOE HAa3BaHUE
3aKOHa, €CJIM YHOTPEOIIATh TOT TEPMUH B €0 €CTECTBEHHOM M OUYE€BUAHOM 3HAYCHUH.
CrnenoBatenbHO, MO/ MPABOM BOOOIIE Mbl TOHMMAaeM BCE 3aKOHbI, KOTOpBIE CyIIe-
CTBYIOT, JIHOO KAaKOW-TO OJMH 3aKOH, JTMOO HECKOJIBKO 3aKOHOB, KaKk KOMYy OyJeT
yroauno» (Bentham, 1977:7).

B ornmuwne ot mikonsl ectecTBEHHOro npaBa HoBoro BpemMeHu, Ki1lacCHYeCKOro
HEMELIKOT0 Healiu3Ma U Jaxke aHrmickoro yrunutapusma /x. CaamoH I He paccMart-
pHUBAET COOTHOIICHHUE ITpaBa M 3aKOHA C TO3UIIHHA KaKOT0-TH00 (PHUI0COPCKOTO HATTpaB-
nenusi. Ckopee, B OCHOBE €ro pa3jMueHHUs TpaBa W 3aKOHA JIe)KAT OCOOCHHOCTH
npo¢ecCHOHATBHOTO MPABOCO3HAHUS IOPUCTOB ob1ero mnpasa. /x. CanMoHa MOHU-
MaeT 3aKOH KakK OJMH M3 MCTOYHHMKOB IO3UTHBHOTO IpaBa, (GOpMY HCIOIB30BAHHS
3aKOHOJIATEJIbHBIX MIOJIHOMOYHUH, U CTABUT 3Ty (hopMy IpaBa B OJUH PSII ¢ OOBIYHBIM U
npeLeaeHTHbIM paBoM. COOTBETCTBEHHO, pAaCCMOTPEHHE 3aKOHOB BMECTO MpaBa, Io
MHeHuto JIx. CaiaMoHa, «IOYTH BO BCEX CIydasX BEJIET K BBIBOJY, UTO CTATyTHOE
IpaBO — 3TO M €CTh BCE MpaBo, T.e. Ta opma, K KOTOPOl BCE MPaBO CBOAUTCS
(Salmond, 1902:12). 3amena uccieaoBaHusi MpaBa M3yYEHHEM 3aKOHA OIMIMOOYHO
OTCBHUIAET MPABOBEIOB K 3aKOHO/IATENILHOM BIACTH, B TO BpeMs KakK, IO MHEHUIO HOBO-
3€JIaH/ICKOTO FOPUCTA, VIS YSACHEHUS WUCTUHHOW MPUPOABI U MPOMCXOKICHHS MpaBa
ciemyet oOpaTUThCS K BIACTH Cy1eOHOM.

PeBomonimonHoe crpemiienne WM. beHtama kapauHaibHO TpaHCHOpPMHPOBATH
cuctemy oobmero mpaBa (Postema, 2019:186—212), 3amMeHUB «cobaube MPaBO»
(dog law), co3maBaeMoe CyabsiMH, BCeoOIel KoauduKarue, u caMy (UKTUBHYIO
CYUIHOCTh «IIPaBO» — peallbHON CYITHOCTBIO «3akon» (Bentham, 1977:7), na Ham
B3IJIS1/I, BIIOJIHE 3aKOHOMEPHO MOTEPHENO MOPa)K€HUE, CTOJKHYBIIUCH C TIyOOKO
YKOPEHEHHBIMU B MPO(ECCHOHAILHOM IPAaBOCO3HAHUM AHTJIMHCKUX IOPUCTOB yCTa-
HOBKaMHU M MPEICTABICHUSIMH.

Ha npotsbkeHnr MHOTUX CTOJNETUN LIEHTPaTbHOM (UTYpOi MPaBOBOW CHCTEMBI
AHTIIMU OBIT CyZbs, KOTOPBIA SIBISUICS JAJIEKO HE TOJIBKO MPaBONPUMEHHUTETIEM, HO
MOJUTMHHBIM TIpaBoTBOpIeM. [IpeneneHTnoe npaBo, Kak M3BECTHO, HE yCTaHABIMBA-
€TCsl B CWJIOBOM U LIEHTPAJIM30BAaHHOM MOPSIIKE HOCUTEIEM BEPXOBHOMW BIIACTH; IPABO,
CO3/1aBaeMO€ CyIbSIMH, BOIOIIMOHUPYET MOCTENIEHHO 110 MEPe pPa3pelieH s pa3Hoo0-
Pa3HBIX CIIOPOB U TECHBIMH y3aMH CBSI3aHO C OOIIECTBEHHOM MpakTukoil. Bocnipustue
npaBa Kak CyJeiCKOi TpaauluY, pa3BUBAOLIEIHCS IBOJIOLMOHHO U TECHO CBA3aHHOM
C UCTOPUYECKHM DPA3BUTHEM AHIJIMICKOro OO0IIeCTBa, ObLIO ITyOOKO YKOPEHEHHBIM
NPEJCTaBICHUEM MPO(ECCHOHATLHOTO MPABOCO3HAHMS  AHTJIMICKUX FOPHUCTOB,
¥ UMEHHO 3TU TPaJUIMOHHBIC MPEICTABICHUS HAIJIM CBOE BBIPAKEHUE B IIPABOBOM
yuenuu Jx. CanmoHza.
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Jx. CanMonA onpeaenseT nNpaBo Kak CUCTEMY MPUHIUIIOB U MpaBul, PU3HAa-
BAaE€MBIX U MPUMEHSIEMbIX TOCYJapCTBOM B X0/ OTIpaBieHus npaBocyaus (Salmond,
1902:12). «MimenHo mpaBocyaue odpaliaercs K rpaxkJianam, TOBOps T0JIOCOM rocyaap-
CTBay, — yTBEPXkKAaeT HOBO3eNaHACKui ropuct (Salmond, 1902:56). lns HOBO3eMaH -
CKOTO FOpHCTa KaXK0€ MPABUIIO WU MPUHIIMII TIPaBa BHIPAKAETCS B Cy/IEOHOM Mpax-
tuke (Salmond, 1893:88).

B 3TOM aknieHTHpOBaHUY Cy/1IeOHOTO MMPU3HAHKS U TPUMEHEHUS IPaBUII, COCTAB-
JSIONINX COJIepKaHKUe MpaBa, Ha HAIll B3TJISA, SPKO BBIPA3MIIACh crienn(HUKa TPaTuIIuN
o0miero mpasa, B KOTOPOH Ha MPOTSHKEHUH HECKOJIBLKHUX CTOJIETHH MPaBO paccMaTpH-
BaJjach Kak «COOCTBEHHOCTHY» MPOo(ecCHOHATEHON KOPIIOpalliy FOPUCTOB — CYACH U
anBokatoB. Kak m3BecTHO, 0IMH U3 0a30BBIX MPHUHIIMIIOB AHTJIIMICKOTO MpaBa TIIacHT:
«TpaBoO TaM, TJIe CPEACTBa ero cyaeOHOoW 3amuTeDy (ubi jus ibi remedium). JlaHHbBII
MIPUHILIUI SBJISIETCS BBIpAKEHUEM JIEUCTBOBABIIECH HA MPOTSHKEHUU CTOJIETHI UCTOPUH
AHTIUICKOTO TIpaBa CUCTEMBI MPEANUCaHul (Writs), yKa3plBaeT Ha HCTOPUYECKH CIIO-
YKUBIIMICS TIPUOPUTET MPOIECCYATHHBIX (POPM U B LIETOM «IIPOIEAYPHOE MBIIIICHUE
anrmiickux ropuctoB (Mikhailov, 2015:38-43). Kak puMckoe npaBo SBISUIOCH TPaBOM
UCKOB, TaKk W oOmiee MpaBo AHITUU TPAJAULMOHHO PAaCCMATPUBAIO BO3MOXKHOCTD
Cy/1eOHOM 3alIMThI B KaUeCTBE HEOOXOAMMOI0O M BelyIllero npu3Haka npasa. [loatomy
naneko He ciayyaitHo J[x. [Toctema cBs3bIBaeT onpeneneHue npasa CaaIMOHIa ¢ HEMO-
CPEJICTBEHHBIM OIBITOM €ro paboThl B kKauecTBe ajfBokara (Postema, 2011:20).

KoneuHnoii nenbto npaBa C3IMOH] CUUTAET NOJAECPKAHUE U 3aALUTY CyObEKTHB-
HOTO TpaBa MpH MOMOIIY (PU3NUYECKON CHIIbI rocyaapcTBa. [IpyMeHHUTeNbHO K COLU-
IBHOMY peryIupoBaHuio CaIMOH] BBIACTSIET TPH CHCTEMBI — PEIUTHIO, OOIIIECTBEH-
HOE MHEHHE H OCYIIIECTBIICHHE MTPABOCYHsI TOCyAapcTBOM. [Ipruem Bce OHH, B KOHEU-
HOM CYeTe, HalpaBJIeHbl Ha OJIHY LeJIb — 3alUTy IpaBa B IIMPOKOM CMBICIIE, BKIIIO-
qammeM B ce0s M «IIpaBOTy», U CyOBEKTHBHOE NpaBo. Eciau peiaurust ncnoib3yeT
cdepy CBEpXbECTECTBEHHOTO ISl BO3AECHCTBHS HA MOTHUBEI ITOBEJICHHS JIIOJICH, BTOpAs
CUCTeMa JOOMBAETCS ATOTO MOCPEACTBOM COIMATBHOTO HEOAOOPEHHs, TO OCYIIECTB-
JICHHE TIPABOCY/IUS TOCYAAPCTBOM MCTIONB3YET JIJIsl TOU 1eNn (PH3NIecKoe MPUHYKIe-
aue (Salmond, 1893:18).

HamnpaBnenHoCTh TipaBa Ha MOAIEP)KaHUE U 3alIUTY CYOBEKTHBHOTO TIpaBa BHO-
CHUT ye/lesoll DJIEMEHT B €T0 MOHATHE, YTO CYIIECTBEHHO OTin4YaeT yueHue CanmoHaa
OT TO3MIMU POJOHAYAIBHHUKA AHTJIMICKOTO FOPUIMYECKOrO MO3UTHMBU3MA. [IpaBo
B moHMMaHuu ChIMOH/1a UMEET LIEIEBYIO MPUPO/Y, IIOCKOJIBKY OHO SIBJISIETCS M300pe-
TEHUEM JI OCYIIECTBICHHS IPABOCY 1Ml K HE MOKET OBITh TIOHATO O€3 OTCHUIKH K €r0
KOHe"YHOMY pe3yibTary (Salmond, 1902:56). [TosTomy npeacTaBUTeNN «MMIIEpaTHB-
HOM Teopuu mpaBa» (KOMaHIHOW KOHLEMIIMM TpaBa), CBOASIIUE MPAaBO HMCKIIOYH-
TeIbHO K MPUHYAUTEIBHBIM MPUKa3aM CyBepeHa, BUIAT, 0 MHEHHIO CaJIMOH/IA, JTUIITh
4acTh MOJJIMHHON MPHUPO/BI MpaBa U MOJHOCTHIO UTHOPUPYIOT APYTYIO €ro 4acTh —
ocymiectienre npasocyaust (Salmond, 1902:56). Cyrybo mmmepaTuBHas TEOpHs
NpU3HAETCS HOBO3EIAHJICKUM FOPUCTOM «OJHOOOKOI», MOCKOJBKY MpaBO — 3TO HE
TOJIBKO MpOsBIEHUE BiacTu (MorymiecTBa) (might) cyBepeHa, HO U CyOBEKTHBHOE
npaso (Salmond, 1902:55).

B «IlepBoix npunnunax wopucupyaeHuny (1893) HoBozemanackuii mpaBoBe
yTBEpKAall, UTO TEOpHUs MpaBa JI0JKHA OCHOBBIBATHCS HE TOJIBKO HAa TEOPUU TOCYaap-
CTBa, HO M Ha TEOpPHHM CyOBEKTHBHOTO MpaBa. Marepuan Ajs TEOPUHU TOCyIapcTBa
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MOCTABJISICT MOJUTHKA, B TO BPEMs KaK U TEOPUU CyOBEKTHBHOTO MpaBa MaTepUal
noctasisieTcst 3Tukoi (Salmond, 1893:9). npIMu criioBamMu, B MOHATUU MPABOCYIHS
CoIMOHJT CTPEMHUTCSI MHTETPUPOBATh JBa, HAa €ro B3I, UMMAHCHTHBIX IPaBy
MOMEHTAa — HOAUMUYECKUl, BBIPAKAIOUIHIICS B UMIIEPATUBHOCTH, IPUHYAUTEITHHOCTH
TpeOoBaHMI OQHUIMATBFHOTO TpaBa, MCXOIALIET0 OT Trocynapctsa (law), u smuue-
CKUUl — BBIPAXKAIONIMICA B HAICIIEHHOCTH TIPpaBOCYus (justice) Ha MOAIEpKaHUE U
3ammUTy CyOBeKTUBHOTO TipaBa (right). Cynbl, IpUMEHSIOMNE TIpaBo (courts of law),
SBIISIIOTCS. M CYAaMH, OCYIIECTBISIOMINMH IPAaBOCYANE (courts of justice), TOCKOIBKY
OTIIpaBJICHHUE TIPABOCY U — 3TO TAaKKe U 3ammra npasa (Salmond, 1902:56).

[TomMumoO 3TOTO, apryMEHTALUsI UMMAHEHTHOCTH 3THYECKOTO «3JIEMEHTa» B TO-
HATHU TpaBa B yueHHH J[K. C3JIMOH/1a OCHOBBIBAETCS HA YTBEPKACHUH, UTO «IIPABOY,
«HENpaBJa», «00SI3aHHOCTHY ABJSIOTCS KIIOUEBBIMU MOHATHAMU KaK [T IPaBa, TaK v
st Mopaiu (Salmond, 1902:56).

Eme ogaum aprymentom CiiaMoOHAA CledyeT Ha3BaTh apryMEHT CEeMaHTHYe-
ckuil. HoBosenanackuii opuct yrepxkaaetr: «Ecnu Mb1 oOpaTuMcsi K ”HOCTPaHHBIM
SI3BIKaM, TO YBUJUM, 4TO «O(HIMaNbHOE» MpaBo (law) U mpaBo Kak ONpaBIaHHOE,
CyOBbEeKTHBHOE IpaBo (right) OOBIYHO OO0O3HAYAIOTCSA OOHHM U TEM K€ CJIOBOM.
Jus, droit, Recht, diritto: y Bcex y HUX TBOMHOE 3HaUYCHNE — ATHUECKOE U IOpUINYE-
ckoe. Bce oHn BiiroYaroT B ce0s HOPMEBI ITpaBa W IpaBuia mpaBocyaus» (Salmond,
1902:56). ConMoHJ OTBepracT MO3UIUIO0, HCXOIANIYI0 W3 CIYYaHOCTH JaHHBIX
pEUEBBIX COBIAACHMUM. YKa3aHHAs B3aUMOCBSA3b IMOHSATHH, II0 €Tr0 MHEHHIO, SBJISCTCS
BHEITHUM BBIPQKEHHEM OYEHb TECHOM B3aWMOCBSI3U MEX]y MPaBOM U MPaBOCYIUEM
(Salmond, 1902:56).

Taxum obpazom, JIxx. CaIMOHA J1es1aeT 3TUKY MHTETPAIbHBIM, «BHYTPEHHHM»
3JIEMEHTOM TIpaBa, MOHUMAEMOT0 KaKk MHCTPYMEHT OCYIIECTBICHUS MpaBocyaus. Jis
ChnMoH/Ia IPABO HE SBIISIETCS JTUIB BIACTHBIM MTPEAMMCAHIEM FOCYIapCTBa, HO BKIIO-
yaeT B ce0d MyOJMYHOE NPOBO3IJIAIICHHE MPUHLMIOB mpaBocynus (Salmond,
1902:57). Takoit moxof, pasyMeeTcs, yKe HEBO3MOKHO pacCMaTpUBaTh KakK CJe10Ba-
HUE «pa3feTUTEeILHOMY TE3HCY» KOMaHAHOHM KoHIenuu OCTHHA.

[Mpexxne dYeM mepelTH K WMTOTOBOM THIIOJOTH3AIMUA TPABOBOTO YYEHUS
k. ConMoHza cienyeT OTMETUTh, YTO €ro NMOHUMAaHWE IMpaBa KaK MHCTPYMEHTa
OCYILECTBIICHHUS TPABOCYIUS, JUII KOTOPOTO MMMAaHEHTHBI ATHYECKHE TpeOOBaHUS,
BIIOJTHE COOTBETCTBYET TPAAUIMH 00IIero (MPeneaeHTHOr0) MpaBa.

Bo-nepBbIX, IMEHHO 1€ TETFHOCTD MO OCYIIECTBICHUIO IPABOCYANS HCTOpUYE-
CKHM TIOPOXK/IAeT MPEIEeICHTHOE MPaBo, B LIEHTPE KOTOPOTO BCETia HaXOIUTCs Gurypa
cyneu. [loHnMas 3Ty TeHETHYECKYI0 OCOOSCHHOCTh OOIIEro IpaBa, a)ke OCHOBATENb
AHAIUTUYECKON FOPUCTIPYACHIINN OBLT BBIHYKICH M300pPECTH TOKTPUHAIBHYIO (PHK-
10, PACCMATPHUBAIONIYIO CYACH KaK «MOJYAINBOY» CAHKIITMOHUPOBAHHBIX CYBEPEHOM
MPaBOTBOPIIEB.

Bo-BTOpBIX, TeCHOE OMpPENENICHHBI CHHKPETU3M IOPUIANYECKUX M ITHUYECKUX
MOMEHTOB OBUT XapaKTepeH /ISl aHTIUHCKOTO TpaBa crpaBeuBocTy (law of equity),
MPUHLIUIIBI KOTOPOTO JIOJTOE BPEMs CUUTATHCH UCKITIOUUTEIHHO dTUYECKUMHU, HO BIIO-
CJIEICTBUU MPUOOPENN YepThl, XapaKTepHbIE I MpOoIecCyaaIbHOU (GOPMbI KOPOJIEB-
ckux cynoB (Mikhailov, 2019:40). [Ipuuem B aHTIHIICKOM IpaBe CIPaBEIJIMBOCTH
CIIUTBI BMECTE M CHpaseoau8ocms, W OCYIIECTBICHUE NpABOCyOusi — KaTeTrOpUH,
paccMarpuBaeMble Kak IMMaHEHTHbIE TpaBy B yueHuu CanMoHa.
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B-Tpetbux, cienyer yka3zaTh U Ha OCOOCHHOCTH BOCHPHSATHS TOJOKEHUS U
GyHKIMI OpUCTa B MpaBoOBOM cucteme AHrmuu. Tak, IIBEICKUN HMCTOPUK MpaBa
3. Annepc yka3bIBaeT Ha TO, YTO cpeau aHrnickux opuctoB X VII—XVIII cronerunit
«TOCHOJCTBOBAJIO MPEJICTABICHUE 00 UX 0COOOM MOPAIbHOM MPU3BAHUY I10 3aIIUTE U
COXPAaHEHHIO HJIeH CHpaBeAIMBOCTH IOYTH PEIMTHO3HOTO XapakTtepa» (Anners,
1994:263). IlosToMy, Ha HamI B3I, TpaBoBoe yueHue CaIMOHIA aeKBAaTHO BBIpa-
XKaeT ucTopudeckoe (HopMUpOBaHHE OOIIETo MpaBa, CIUTHOCTh MPABOCYAUS U CIpa-
BEJTUBOCTH B MPO(GECCHOHATLHOM CO3HAHUH IOPUCTOB, TECHYIO CBS3b MpaBa C Peiu-
THO3HBIMU U HPABCTBEHHBIMH HJIESIMH CTIPABEUTMBOCTH, 0CO00€ BOCTIpUATHE (PYHKIINI
IOPUCTOB Ha MPOTSHKEHUU MPOJOHKUTENBHOTO IEPHO/Ia Pa3BUTHUS aHTTIMHCKOTO MpaBa.

[Ipu3HaBas CylIeCTBEHHOE OTIMYME MPaBOBOro yueHus CaIMOHAA B acleKTe
COOTHOLICHHMS ITpaBa U MOPAJIHU OT «PAHHETO» aHATTUTHYECKOT0 no3uTuBu3Ma OcTuHa,
BMECT€ C TEM Mbl HE MOXEM COIJIACUThCS C Oe3ane/uIILIMOHHOW MO3UIuel
I'.JILA. Xapta, KOTOpBII B CBOEM M3BECTHOM CTaThe yKazan, yTo CAIMOH] «OTKa3aJcs
oT Tpaxuiuu OcTHHa», TOCKOJIBKY YTBEP)KIal HEOOXOAMMYIO CBSI3b HOPM IIpaBa C
«MOpAJIbHBIMU HOPMaMH M IPUHIUIIAMU cripaBeuinBocty» (Hart, 2005:115).

Bo-nepBbix, CaIMOHA CTPOro pa3rpaHUYMBACT MPABUIBHOE C eCcrmecmeeHHOl
MO3HLIUHU U MTPABUIIBHOE C NO3UMUBHOU TIO3UINH: «J|eHiCTBHE MOXKET OBITh IMPAaBBIM «B
JNEHCTBUTEILHOCTH ¥ BOUCTHHYY (in deed and in truth), OoMHAKO B TO e BpeMs HE TIPU-
3HABaThCSI HU OJTHOW U3 PETYJISATUBHBIX CUCTEM, CHOPMHUPOBAHHBIX JUIS MOCPIKAHUS
npasa... EcrecTBeHHOE MMpaBO — €CTh CymMMa BCeX JCHCTBHIM, MpaBbIX «B JEHCTBU-
TEIbHOCTH M BOMCTUHY». [103UTHBHOE MpaBO — €CThb CyMMa BceX JAEUCTBUM, KOTO-
pble — BEPHO WJIM OUIMOOYHO — CUUTAIOTCS U NMPHU3HAIOTCA KAaKOW-IH00 U3 peryis-
TuBHBIX cuctem» (Salmond, 1893:19). B npyrom mecrte 3TOro ke TpyJa HOBO3EIaH I~
CKHUIl IOPHCT yKa3bIBaeT: «JlefiCTBUTENIbHOCTh MPUHIUIIA TTpaBa COBEPIICHHO HE3aBU-
CUMa OT ero UCTUHHOCTH. [[prHIMIT mpaBa SBIIIETCS TAKOBBIM HE IO MPHYKHE CBOEH
UCTUHHOCTH, HO TIOTOMY, YTO OH IPHU3HAH U MIpUMeEHseTcs rocyaapcTBom» (Salmond,
1893:83). Kak cripaBeymnBo ykaszwiBaeT Jx. [loctema: «Jlns CanMoHa 1elicTBUTENb-
HOCTh TIpaBa SIBIIIETCS MPSIMON (YHKIMEH CyneOHOro NMpHU3HAHUS, U 3TO MpPU3HAHHE
CTPOTO SIBJISIETCS BONPOCOM COLMANBHOIO (pakTta OOBIYHOM MPAKTUKH WHCTUTYTOB
1o ocyulecTBiIeHUI0 paBocynus» (Postema, 2011:21).

Taxum 00pa3oM, OCHOBaHHEM JICHCTBUTEIBHOCTH MIO3UTHBHOTO CyOBEKTHBHOTO
IpaBa CTAHOBHUTCS HE €r0 «IOJIMHHAS MPABOTa» C MO3UIUU HEKOEro O0OBEKTUBHOTO
CTaHJApTa, a Npu3HAanue perucuell, 00ujecmeeHHbIM MHEHUEM UIU CUCMEMOLL 20Cy0ap-
cmeeHHo20 npasocyous. Jlanubiii Te3uc 00 00IIECTBEHHOM MPONCXOKISHIH U UCKYC-
CTBEHHOM (MTPU3HAHHOHN COIMATLHBIMA HHCTUTYTaMH ) IPUPO/IE TIPaBa B OPUANIECKOM
MO3UTHBU3ME HEBO3MOXHO HE MPHU3HATH (yHIaMEHTAIBHBIM, MTO3BOJIIOMINM TIPOBE-
CTH CTPOTYIO FPAHHUILy MEX]ly FOCHATYypaIU3MOM U FOCIIO3UTUBU3MOM KaK THITAMH I1pa-
BOIIOHUMAaHHUS.

Pa3znuuas ecrecTBeHHOE M IO3UTUBHOE MPaBo, CAIMOHJ ICHO (PUKCUPYET CBOIO
MO3UIMIO [0 BONPOCY CYIIECTBOBAHUSI €CTECTBEHHOIO MpaBa: «...MOHSATHS IpaBa U
00s13aTenbCTBA MPUHAIUIEKAT, B UX MOJTHOM U HaJJIeXKAallleM 3HAYEHUH, JIUIIb K MO3U-
TUBHOMY IpaBy B €r0 pa3iM4yHBIX cepax, B TO BpeMs Kak B cepe eCTECTBEHHOTO
npaBa OHU — JIMIIb TApOAUKHBIC, BBOZAIIKME B 3a0myxaeHue sxa» (Salmond,
1895:142).
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Bo-BTOpBIX, B HECKOIBKHX CBOUX padoTax K. COMMOH/ MPU3HAET MPaBHIBLHBIM
BEYLIUI MPUHIMIT KJIACCHYECKOTO HOPUIAMYECKOrO MO3UTHBU3MA, YTBEPIKIAIOLIUI
MPOU3BOJAHOCTh TpaBa OT TOCYAAapCTBa, €ro HWMIIEPATUBHBIA W TPUHYIUTEIbHBIN
xapakTep. Tak, B 1893 r. HOBO3eNaHACKUN IOPUCT OMpPEEIsAeT MPaBo KakK «IpPaBUio,
MpHU3HaBaeMOe U MOJJEPKIUBAEMOE TOCYIaPCTBOM IMIPH OCYIIECTBICHUHU TIPABOCY U
(Salmond, 1893:77). [Ipuuem nocnieaHee, Mo €ro MHCHHUIO, SIBISIETCS HCKITFOUNTEIBHOMN
GbyHKIMEH rocyaapcTBa Mo MPUMEHEHHIO CPEJCTB Cy/IeOHON 3alIUThl B OTHOIICHHH
npaBoHapymmennid (Salmond, 1893:43). Uepe3 9 yieT B CBOEM HTOTOBOM TE€OPETHUKO-
npaBoBOM Tpyzae CdoIMOHA BHOBb YTBEP)KIAET, YTO MPABO «IIPEICTABISAET COOOH UM-
nepaTHBHOE M NPUHYUTEIBHOE ICHCTBHE TOCy1apCTBa, 3aKITI0YAIOIIeecs B HaBsA3bIBa-
HUH UM CBOEH BOJIM, TIPU HEOOXOJUMOCTH C UCTOJIb30BaHUEM (PU3MYECKOTO PUHY K-
JeHUS K TpaXkaaHam rocynapcersay (Salmond, 1902:53). B TakoMm moaxo/ie K MOHATHIO
IpaBa MOXKHO OTYETIIMBO BUJIETH KIIFOUEBbIE MPU3HAKN aHATUTHUECKOTO TIO3UTUBU3MA
. Ocrtuna: npouzsoonocms npasa UCKIIOUUMENbHO OM 20CY0apcmed, UMnepamus-
HOCMb U NPUHYOUMENTbHOCHb.

HoBo3enanackuil npaBoBel BCTYNAET B CHOP C MPEACTABUTENSAMH aHTJIUICKON
HCTOPUYECKOHN FOPUCTIPYACHIINH, YTBEPKIAIOIIMMH, YTO PAaHHEE TIPABO MPUMHUTHBHBIX
00IIECTB HE SBJISIIOCH MPEANUCcCaHneM rocynapersa. CaaMoHI IPU3HAET, 4TO 00bIYaH,
PENUTHO3HBIE HOPMBI MOTYT BBICTYIIATh HCTOPUYECKUM UCTOUHUKOM MPaBa, «IIEPBUY-
HBIMH CyppOraTaMu IpaBay, HO IPU STOM yTBEP)KJAeT Kau€CTBEHHOE Pa3InINe MEXKLy
HUMH U TIO3UTHBHBIM MpaBoM. POpMaIbHBIM HCTOYHHKOM, OT KOTOPOTO MPaBO Yep-
AT CBOIO FOPUAMYECKYIO CUITY, SBIISIETCS «I10 CYIIECTBY U UCKIIFOUUTEILHO OJTHOMO-
yre ¥ Boyist rocynapctBa» (Salmond, 1902:54). IlpuobpereHne kKakuM-1100 MPaBUIOM
«MCTUHHOU MPUPOJIBI, POPMBI U CYIIHOCTH IIUBMIIBHOTO IpaBay CAIMOH]I CBSI3bIBACT
WCKITFOUYMTENILHO C TMOJJICPXKKON BJIACTHIO OPraHW30BaHHOTO TocyaapcTBa (Salmond,
1902:55). ITosTomMy HU 0OBIYAlA, HU PETUTHO3HBIE HOPMBI BHE O(UITHAIIBEHOTO TOCY 1ap-
CTBEHHOTO CAHKIIMOHWPOBAHUS HE CIIOCOOHBI CTAaTh MPABOM B TOJHOM U TOYHOM
3HAYeHUU TaHHOTO TEPMHUHA.

[Tpuznanwne J[>x. CanMOHI0M TIpaBa MO3UTUBHBIM 110 CBOCH MPUPO/IE, OTPUIIAHHE
€CTECTBEHHOTO IIpaBa, IMOCIIEAOBATEIFHOE YTBEPKICHUE MPOUCXOXKACHUS TpaBa OT
rocy/apcTBa, MPUHIUIIHNAIBHOE COIJIACUE C MMIEPATUBHOCTHIO U MPHUHYAUTEIHHO-
CTBIO MPaBa — BCE ATH MOJIOKEHUS MMO3BOJISIIOT YTBEPKAATh, UYTO YUEHUE HOBO3EIAH/I-
CKOTO IpaBoOBe/a CIeAyeT OTHECTH K Pa3HOBHIHOCTH KIACCHUYECKOTO IOPUAUYECKOTO
no3uTuBU3Ma. [Ipuuem ornpenenenue npaBa Kak ”HCTPYMEHTA OCYILIECTBICHUS IIPaBO-
CyIusi TOCYJAapCTBOM M YTBEpXKJIEHHE O HAIUYUU B NPUPOJE MpaBa ITUYECKOTO

«AJIEMEHTa» SIBHO HEIOCTATOYHEI ISl TOTO, YTOOBI HCKIIIOUNTh yueHue CanMoHaa u3
TPaIUIIIU AaHATTUTHYECKOHN FOPUCTIPYICHIIHH.

HNneiinasi 1 KOHLENTYaJbHAas1 00IIHOCTH MPABOBBIX YYCHHUH
k. Caamonpa u I'. Xapra

Cnenyer cornmacutbest ¢ C. Illamupo B TOM, YTO yCTaHOBKY Ha MNpHU3HAHUE
npaBa — BHYTPEHHIOIO TOUKY 3peHusi B ydeHuu [. Xapra — ciemayer OTiu4arh OT
MOpabHOHN JeruTUMHOCTH TipaBa (Shapiro, 2021:182—183), k KoTOpOIA, 1O BCEil BU-
JTUMOCTH, anejuipyer B cBoeM yueHuu Jx. ConMOHI, akIEHTHPYS] UMMaHEHTHOCTh
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MpaBy ATHYECKOTO 3eMeHTa. J[eiCTBUTENBbHO, OTHOLIEHHE K MPaBUITy MPU3HAHUS KaK
MPaBUITYy, YTO OTJIMYAET B YUEHUH XapTa HOPMY OT MpHUKa3a «BOOPYKEHHOTO rpadu-
TeJs», BOBCE HE TOXIECTBEHHO C MOHMMAHUEM IpaBa KaK MOPAIBHO JIESTUTUMHOTO
cpencTBa ocymecTBienus npasocyaus (Hart, 2007:94—95).

Bwmecte ¢ Tem pomyctumo yTBepxaaTh, uto kKak Jx. Canmona, tak u ['. Xapt B
CBOMX YYCHHUSX, TYCTh U PA3TUIHBIMH CTIOCO0aMH, HO BCE YK€ TBITAIOTCS YCHIIUTH OJTHO
U3 CaMbIX ySI3BUMBIX MECT KIAaCCHYECKOTO FOCITO3UTHBU3MA — OTPEACITUTh CyOCTaH-
LIMOHAJIbHBIE OTJINYMS ITpaBa OT OCHOBBIBAIOIIMXCS HCKIIIOUUTENBHO HA pecypcax Mpu-
HY’KJIEHHUSI IPOM3BOJIBHBIX KOMaH[ cyBepeHa. Ha nam B3rian, kak CanMoHA, Tak U
XapT He corjaacHbl ¢ KOMaHIHOW KOHIenuueH npaBa OCcTUHA B TOM, YTO IOCTATOUYHBIM
OCHOBaHUEM JIEHCTBUTEIBLHOCTU MpaBa MOXET BBICTYIATh BJIACTh CYBEpPEHA U IpH-
BbIUKa MOJBIACTHhIX K nmoBuHOBeHUIO (Hart, 2007:203). Ecnu B yuenun Canmonzaa
«OTpaB/iaHue)» IMIpaBa OCYIIECTBIAETCS 3a CUET €ro IMOHMMaHHUS KaK CpeACTBa
OCYIIECTBIICHUS MPABOCYAMSI, HEOTHEMIIEMBIM JIEMEHTOM KOTOPOTO SIBJISIIOTCS ATHYE-
CKHe cooOpaskeHus1, TO B YICHHH XapTa B OCHOBAaHHH JICHCTBUTEIILHOCTH TIPaBa JIKHUT
conMaabHas MpaKTUKa MPU3HAHUS TIPABUJI, U3 KOTOPOU M BBEIBOJIUTCS OCHOBAHHE Tpa-
BOTIOPS/IKA — «IPABHUJIO TPU3HAHUA». J[OMycTUMO yTBEpKIaTh, 4To Kak C3IMOHT,
y4€HHE KOTOpOro XapT HUCKIIOYAeT U3 TPAJULUU aHAIUTUYECKOU IOPUCIPYACHILINH,
TaK U caM XapT HaXOAWIUCh B IOUCKE HEGOMOHMAPUCHCKO20 OCHOBAHUS NIPaBa, 4To,
Ha Hall B3I, CONMKAET UX MPABOBBIC YUEHUS U HE MO3BOJISET UCKIIOYUTh YUEHUE
CoaamoHa U3 TpaJuLuU IOPUINIECKOr0 MO3UTHBU3MA.

Baxxno oOpatuth M Ha ApPyroe CyIIeCTBEHHOE CXOACTBO NPAaBOBBIX YUYEHHI
k. Conmonna u I'. Xapra. OHO cocTouT B TOM, 4TO 00a MpaBoBeda KPUTUKOBAIH
CBEJICHHE OCHOBOIOJIO)KHUKOM aHAJIMTUYECKON IOPUCTIPYIEHIIMU BCEX MPaBOBBIX
MPaBII K KOMaH/IaM.

HoBozenanackuii mpaBoBe]] yKa3bIBAET, UTO «HJES MPEANUCAHUS U TPUHYIH-
TETHHOTO HMCIIOJHEHUS SBISIETCS CYNTHOCTHBIM HUMIUTAIUTHBIM 3JIEMEHTOM TTOHSTHS
«IIpaBO» B TOM CMBICJIE, YTO HE MOKET CYIECTBOBATh IIPaBa, HE 3AIMILEHHOIO MpU-
HYJIUTEJIbHBIM OTIIPABICHHEM MPAaBOCYIUsI CO CTOPOHBI rocynapctBa» (Salmond,
1902:57). BmecTe ¢ TeM He Kaxablil MpaBOBOM MPUHIMII MPUHUMAET WIH CIIOCOOEH
npuHATH QOopMy KoMaHAbl. MMIepaTHBHBIE MpaBHJa COCTABISIOT BaXKHYIO YacTb
IpaBa, HO HE 0XBATHIBAIOT ero 1enukoM. «llpaBo, — numer [Ix. CanmMoHa, — BKIIIO-
yaeT B ce0s1 BeCh MACCUB MPUHIIUIIOB, PU3HABAEMBIX M TPUMEHAEMBIX B X0OJI€ OTIPaB-
JICHUsI TIPaBOCYAMS BHE 3aBUCUMOCTH OT TOT'0, UMIIEPAaTUBHBI OHU WK HET» (Salmond,
1902:57). Hu ogHa pa3BuTas cHCTeMa IIpaBa HE MOXKET COCTOSTh HCKIFOUUTEIIEHO H3
00s13BIBAIONNX UMIIEPATUBHBIX HOPM, UMEETCS «OECKOHEYHOE MHOXKECTBO TPHHITHU-
OB, UMEIONINX HHOE MPEAHA3HAUYCHUE U COJIEP)KaHUE, a TIOTOMY HE TIOTIaAIOIIHNX TTO]]
omnpeneacHIe UMIIEpaTHBHOM HOpMED» (Salmond, 1902:57). K TakuM mpaBOBBIM MOJI0-
xeHusIM CAIIMOHJT OTHOCHT HOPMBI IIpaBa, YKa3bIBAIOLIME, YTO OIpPEIEICHHbBIE
JEHCTBUS HE ABISAIOTCA 00s3aTEIbHBIMU WJIM MPOTUBO3aKOHHBIMU. Takue HOpMBI —
B Pa3UTEIbHOM OTJIMYUU OT UMIEPATUBHBIX HOPM — CO3JAar0T CBOOO/BI, a HE 00s13a-
tenbeTBa (Salmond, 1902:58).

[Tomumo 3TOTO, K HEMMIIEPATUBHBIM, HE UMEIOLTUM (OPMY KOMaH/IbI MpaBUIaM
CaIMOH/T OTHOCUT MHOTOYHUCIICHHBIE TIPaBUIa CyIOMPOU3BOJICTBA, KOTOPHIE SIBIISIFOTCS
HOpPMaMH, B COOTBETCTBHUH C KOTOPBIMH CYyJbH OCYIIECTBISIOT OECIpPHCTPacCTHOE
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npaBocynue. Takue mnpaBuia SBIAIOTCA IPABOBBIMHU, MOCKOJIbKY NPUMEHSIOTCS
CyJlaMU U BBICTYNAIOT CPEJICTBOM OCYIIECTBICHHUS MTPABOCYAHS, HO BMECTE C TEM OHHU
HE ABJISIOTCS UMIIEPATUBHBIMU KOMaHJaMH TOCYIapCTBA, aIpECOBAHHBIMU T'pak1aHaM
u oOecredyeHHbBIMH TpaBOBbIMH caHkIusaMH (Salmond, 1902:58). Ilo wmuenuro
CaamoHIa, TPaBOBOM XapaKTep MpaBuil CyIONPOU3BOICTBA CIEAYET HE U3 TOTO, YTO
cyneOHast BJIacTh M3-3a MPABOBBIX CAaHKIMH 00s13aHa UX COOTIOIATh, a U3 IEHCTBUTEIh-
HOTO X COOJIFOJICHHS B XOI¢ OTIpaBicHus npaBocyaus (Salmond, 1902:59).

31ech Takke MOKHO IPOBECTH Napajuienab ¢ MpaBoBbIM yueHueMm I'. Xapra,
MIOCKOJIbKY HOBO3EJIAHJCKUN IOPUCT MPSIMO YTBEPHKAAET, YTO B OCHOBAHUU JIEHCTBU-
TEIBHOCTH IPABUJII CYTONPOU3BO/ICTBA JIEKAT HE IPUHYAUTEIbHbIE CAHKIIUY CYBEPEHA,
a peeynapHas npakmuka cyoei TO COOJIOACHHUIO TaKUX MPOLECCyalbHbIX HOPM
(Salmond, 1893:100—101). B cBoto odepenb Cyapu MpU pa3pelieHUuu Jiea CBA3aHbI
MU TIOTOMY, YTO OHH MOJIYYHIIU cyZeOHOe npu3HaHue. B ocHOBe cienoBaHus MpaBu-
JlaM CyAOIPOU3BOJICTBA JISXKHT MpodeccnoHanbHas 0053aHHOCTD CyIel, UMEeroIas He
IOPUIMYECKUH, 00€CTICUeHHBIH CAaHKITUSIMU, @ MOPAJIbHBIN XapakTep, BEAb 3a MPUCITOI
CyIlbH, TIOAKPEIIJICHHON OOIIEeCTBEHHBIM MHEHHEM W MPO(PEeCCHOHAIBHBIM MHEHUEM
CYZIEHCKOTO M aJBOKATCKOTO COOOIIECTB, HET HUKAKOTO TpHOYyHasa, TOJTHOMOYHOTO
OOBSBIATh, MPUMEHATh M PEAM30BBIBATh TaKyl OOS3aHHOCTH cynaed (Salmond,
1902:56). Kak cnpaBennuBo ykasbiBaet [owc. [locmema: «IIpodeccronanbHbie 00513a-
TEJIbCTBA, CKPEIUIEHHBIE MHEHHEM KOJIJIETUH a/IBOKATOB M OOIIECTBEHHOCTH, oOecrie-
YUBAIOT ClieZloBaHuE cyaer Takoil mpaktuke» (Postema, 2021:197). Takum oGpaszom,
Kak B yueHuu C3IMOHJA, TaK U B HEOMO3UTUBUCTCKON KOHIENIIMUA XapTa OCHOBaHUS
JIEUCTBUTENLHOCTU TIpaBa HOCST HE CHUJIOBOW, a KOHBEHIMOHAJIBHBIN, COIMATBHBIN
XapakTep; U B OTOM CBOEH dYepTe JaHHbIE YUYCHHsS] KAa4eCTBEHHO OTIMYAIOTCS OT
«KJIACCUYECKOT0» IOPUINYECKOro mo3uTnBu3Ma OcTrHa.

B orHomenun cpaBHenusi mpaBoBbeix yueHud k. Canmonma u I'. Xapra
B ACTEKTe UX KPUTUKH KOMaHIHOHN KoHIenuu OcTruHa 0COOEHHO XapaKTepHO TO, UYTO
HOBO3EJIaHACKHUI PaBOBE MPSIMO yKa3bIBAaeT Ha CYIIECTBOBAHNE MHOTHX HHBIX (hopM
HEUMIIEPAaTUBHOI'O MPaBa, OTHOCALINXCSA K «CYLIECTBOBAHUIO, IPUMEHEHHIO U TOJIKO-
BaHUIO ApyTux npaBwm» (Salmond, 1893:99, 1902:58). K rpyrmme Takux mpaBui HOBO-
3eJIaHACKHI IOpUCT OTHOCUT U MpaBUIIa CyI0NpPOU3BO/ICTBA.

N xota CanMoH ceUUallbHO HE UMEHYET TaKue MpaBuila «BTOPUYHBIMUY WU
«TIpaBWJIAMH O MPABUJIAX», HE TMIPOBOIUT MX MPEIMETHBINA aHAIN3, BMECTE C TEM IOCIIE
JTAHHOTO 3asIBJICHUS JTI0OOMY MPaBOBEY, 3HAKOMOMY C KJIFOUEBBIMU MOJIOKEHUSAMU TTpa-
BoBoro yueHus I'. XapTa, CTaHOBUTCS OUEBUJIHBIM TO, UTO BhICKa3aHHBIE J[>k. CaIMOH-
JIOM MJIeH TIPEABOCXUTHITN «OTKPBITHE)» HEOMTO3UTUBU3MOM IIPABHJI O TIPABHIIAX).

Ecmu cormacuteces co C. Lllanmupo B TOM, 94TO OJTHUM H3 TIIaBHBIX YPOKOB IPABO-
BOI Teopun XapTa SIBJISETCS TO, YTO «IIPABOBBIE CUCTEMBI HE TOJIBKO COCTOST U3 Mpa-
BHJI, HO M OCHOBaHBI Ha HuX» (Shapiro, 2021:211), To HEBO3MOXXHO OTPHIATh, YTO
«2Na6HbIll YPOK» Heono3umueusma He ObUl TeHHAJbHBIM OTKPHITHEM XapTa, a Obll
OCO3HAH U CHOPMYIUPOBAH 6 MPAOUYUU AH2NO-AMEPUKAHCKO20 I0PUOUYECKO20 NO3U-
MUBU3MA HA HECKONbKO decsamunemui panvuie — 6 Hauane 90-x ee. XIX cmonemus.

Vxe B pabote 1893 r. CanMoHA yKa3bIBall, YTO CyJeOHas MpakTHKa SBISETCS
MaHUdecTaned Mpu3HaHUs U MPUMEHEHHUs CyJlaMU pa3yMHOT0 OCHOBaHUSA (reason)
(Salmond, 1893:88), mpsimo yTBepKIai, 4TO «IPUYUHBI U CIy4yau, OMPEACIISIONne
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cylieOHOe MpU3HaHNE HOBBIX MPUHIIUIIOB MTpaBa, CaMH ONPEeA0TCa U 00y CI0BIUBA-
forcs mpaBom» (Salmond, 1893:139). YTBepkaennem o0yCIOBIEHHOCTH CyIeOHOM
MPAKTHKHU MPaBOM, IPABOBBIMH MPHUHLIUIIAMHU yyeHne CaIMOHAA HE TOJBKO MPUHITU-
MUAIBHO POJCTBEHHO YYEHHMIO XapTa, HO W KaYECTBEHHO OTIMYAETCS OT IMO3UIIUHN
MPEANIECTBEHHUKOB ~aMEepUKaHCKOro mpaBoBoro peanmusma O.Y. Xonmca u
k. Y. I'past, OTOXKIECTBIABIINMU ACUCTBUTENBHOE IIPABO U IIPELIEICHTHYIO IIPAKTUKY
cynoB (Postema, 2011:21—22).

Ha nam B3rmsan, uMmeercst TecHas CBSA3b MEX1y IpaBoBbIM yueHueM . Xapra o
npaBuie npusHaHus u uaeeit k. CanMoHIa 0 KOHEYHBIX (TpeAeIbHbIX) IPUHIIHIIAX
npasa.

HoBo3enanackuil 1opucT yTBEpKJall, YTO BCE MPABOBBIE NMPaBUIIa UMEIOT HCTO-
pUYECKHe HMCTOYHHMKH HMX MpoucxoxaeHus. [lon ropuanyecKuMy HCTOYHUKAMU
CoMOH TIOHUMAT «JTI000# (haKT, B COOTBETCTBUHU C TIPABOM OTPEICIISIIONTNIN Cyne0-
HOE€ TPU3HAHUE U MPUHATHE JIF0OOTO HOBOTO MpaBUila KaK MMEIOIIETO I0PHINIECKYIO
cury» (Salmond, 1902:102). [Tpu 3TOM HOBO3ETAHACKHI IOPHUCT YKa3bIBaJ, 9TO 0100~
HBIMH FOPUIUYECKIMH HCTOYHUKAMH 00JIaJaf0T HE BCE ITPABOBBIE MTPABHIIA, TOCKOIBKY
B IIPOTUBHOM CJIy4ae MoTpeOoBaIock ObI 10 0ECKOHEYHOCTH BOCCTAHABIMBATH MTPOKC-
XO0XKJIEHHE TPABOBBIX MPHUHIUIOB. HeoOX0MMMBIM yCcI0BHEM IS TTpaBa SIBISETCA TO,
YTO OHO JJOJDKHO TOCTYJIMPOBATh OJHY HIIM HECKOJBKO MPUYMH, Ybe OCYIIECTBICHUE
SBJIIETCS IPEIEIbHBIM U Ubsl BIACTh HE TPOUCXOAUT U3 KAKOT0-IM00 MHOTO UCTOYHHKA
(Salmond, 1902:109). «B kaxmoi npaBoBoi cucteme, — nucain CaIMOHA, — JTOKHBI
OBITH HalJICHbI NTPEIeTIbHbIE IPUHIIUIBI, OT KOTOPBIX APYTUE BEyT CBOE MPOUCXOXK/Ie-
HUE, B TO BpeMs Kak MpeAeNbHbIe MPUHIUIBI SBISIOTCS CaMOCYIIECTBYIOIIUMHU
(self-existent)» (Salmond, 1902:110).

HoBozenanackuii ropuct 3amoaro 10 yaenus ['. Xaprta ykaspiBai, 94To MPaBHIIO,
3aIpernaroiiee e3IMTh Ha BEJIOCHUTIEIE 110 MENIEX0HON TOPOKKE, MOKET UMETH CBOUM
IOPUIMYECKUM MCTOYHUKOM JIOKAJIbHBIE aKThl MYHUIIMTIAJIBHOTO COBETA, a MPaBUIIO,
COTJIACHO KOTOPOMY JTaHHBIE aKThl UMEIOT IOPUAMYECKYIO CHUITY, IMEET CBOMM HCTOY-
HUKOM akThl [TapmamenTa. Bmecte ¢ Tem camu aktol [lapnamenTa, kak u cyneOHbIe
NPELEICHTHI, SBISIOTCS IOPUINYECKH NMPEeAETbHbIMUA, OHM MMEIOT JIMIIb UCTOpHYe-
CKHUH, HO He ropuandeckuii uctounuk (Salmond, 1902:110). B To BpeMsi Kak HICTOPUKH
IIpaBa 3HAIOT €r0 UCTOPUYECKHE UCTOYHUKH, FOPUCTBI TOJKHBI PU3HAThH UX KaK CaMo-
CYIIECTBYIOIINE: OHHU SIBJISIFOTCS 3aKOHOM, TIOTOMY UTO OHU SIBJISIFOTCSI 3aKOHOM, M HET
HUKAaKOW MHOW MPUYUHBI, Jearoield BO3BMOXKHBIM YTBEpKIeHHE 3aKoHa» (Salmond,
1902:110). ITo maenuto CaMoH1a, KOJTHYECTBO MPEAIIbHBIX IPUHIIIIOB MOYKET OBITH
pa3MYHBIM y pa3HBIX MPAaBOBBIX cucTeM. JItobasi mpaBoBas cucreMa CBOOOIHA TIPH-
3HATh OTPEIEIEHHOE UX KOJWYECTBO, OJTHAKO XOTS OBl OJIMH TIPEIEITbHBIN MPUHITUT
JIOJDKEH OBITH Yy Ka)KIoH MmpaBoBoii cuctemsl (Salmond, 1902:111).

VY4uuTeIBas HATMYME TECHBIX MICHHBIX CBS3€H MEXKIy NMPAaBOBBIMH YUYCHUSIMHU
Canmonpa u Xapta, A. ®poiim B Guorpaduueckoit kaure «Canmon. KOxHbIi ropucT
He 0e3 ocHoBaHu# oTMeuaeT: «HecomHeHHO, kpuTuka CaIMOHAOM KOMaHIHOW KOH-
LENIUH MOCITYKUIa MPOTOTUIIOM ISl aHTU-OCTHUHOBCKOTO MPOEKTa B IOPUAMUECKOM
HayKe JBa/IIaTOTO BeKa, M BPS JIM €€ YJIyUIINI CaMblii BIUSATENbHBIN €¢ CTOPOHHUK
Xapt. Pazsute XapToM pa3nuueHus «IIEPBUUHBIX» U «BTOPUYHBIX» IPABUI — U €TI0
HAOJIOJICHNE, YTO HEKOTOpBIC TpaBWIA SIBISIOTCS «IIpaBWJIaMH O TIpaBUJIaX» M
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o0nanaT (QYyHKIUSAMU «IPU3HAHMS, W3MEHEHHUS M OCYIIECTBICHUS MPaBOCYIU»,
Ka)KeTCsl, HAXOJAT CBOE Hauyajlo U CBOIO TEPMHHOJOIMIO B HECKOJIBKMX KpPaTKHUX
naparpadax «I[lepBix nmpuHIMNOB opucHpyaeHuuny» Canmonga» (Frame, 1995:50).

Emie 6onee 6e3anemisaimoneH BeBoJ JIk. IlocTeMbl: «BOIBITHHCTBO KITFOUEBEIX
TEM TPAaBOBOTO Y4YeHHsI XapTa, Ha4MHAs C €ro KPUTHUKM KOMAaHIHOM KOHIIETIIUH
OcTuHa, MOKTPHUHBI CyBepEeHUTETa W 3aKaHYMBas YYCHHEM O TpaBWJIC MPU3HAHUS,
ObLTH 0003HaueHBI 1 pazpadboTtansl B «lOpucnpyaennnm» Canmonaa. XapT He prU3Ha
3TOT JI0JIT, 32 UCKJIFOUEHUEM OJTHOM KPaTKOM CHOCKH, TI€ OH YKa3aJl, YTO €r0 «IIPaBUIIO
NPU3HAHKS» B 3HAYUTENBHO OONBIICH CTENEHH CXOXKE C MPEeNeNbHBIMU MPUHIUIAMH
npaBa B yueHur CdIMOHJIA, HEXEIH ¢ OCHOBHON HOpMo# B yueHun Kemnwsena. [Ipu
3TOM XapT KBaIU(PUUMPOBAN NPEJCTABICHUE O MpeAeibHBIX NPUHIMUIAX MpaBa
CaamoHa Kak HeloCTaTo4yHo pazpadboranHoe» (Postema, 2011:25).

He3aBucuMoO OT cTeneHu UIEeHHON CBA3H Mexay yueHussMu Canmonaa u Xapra,
CJIelyeT OTMETUTH, YTO NMPABOBOE yUEHNE HOBO3EIAHICKOTO IOPHUCTa BIIEPBBIE B UCTO-
PHUH aHTIIMICKOT0 FOCTIO3UTHBHU3MA CMEIAET aKIEeHT ¢ cyBepeHHou BiacTH (M. benram,
J. OctuH) K npaxmuke cy0oé Kak IpeleIbHOMY OCHOBaHHIO mpaBa. «Hu oanHO
npaBuito, — nucain CaIMoH], — He cOOII0AaeMoe B COOTBETCTBUH C YCTAHOBJICHHOM
NPaKTUKOW CYyJZIOB, HE MOXKET SIBIISITHCSI MPABOBBIM, U, HA00OPOT, KaXI0€ MPaBHUIIO,
co0rogaeMoe TakuM 00pa3oM, coctasisieT nmpaBoy» (Salmond, 1902:57). Takum oOpa-
30M, B OCHOBAaHUU JICHCTBUTEILHOCTH MIPaBa JIKUT YXKE HE IPUHYIUTENIbHAS KOMaH1a
CyBepeHa, a MpaBWia U MPHUHLMIIBI, IPU3HABAEMbIE CYAEUCKUM COOOLIECTBOM M
noaTBepkaaeMble ux npaktukamu (Postema, 2011:23). TToatomy He 6e3 OCHOBaHMIA
cuuTaercs, 4To UMeHHO JIx. CalIMOHA npubau3sun aHeuicKyr0 anaiumuyecKyio opuc-
APYOeHYUI0 K WUPOKO U3BECHHOMY COYUAILHOMY Me3ucy npasa Kax gakma obuje-
cmeennotl dicusnu (Postema, 2021:198).

BroiBoabl

[IpaBoBoe yuenue k. CanMoOHAA 3aHMMAET 3HAYUMOE MECTO B TPAULIMU
AHIJI0-aMEPHUKAHCKOr0 IOPUIANYECKOT0 O3UTHBU3MA, IOCKOJIBKY HE TOJIBKO BIEPBbIE
(bopMynupyeT LeNblil psa IPaBOBBIX HJIEH, HO U CBSI3bIBAET B €AMHOE UAECHHOE 1IeTI0e
KJIIOYEBBIE TIOHATUS KOMaHJIHOW KoHUenuuu npasa Jx. OcTHMHAa ¢ HEOMO3UTUBUCT-
ckuM yueHueM ['. Xapra.

B pycne no3uTuBUCTCKOM Tpaauuu 00bEKTOM M3YUYEeHUS HAYKU FOPHUCIIPYICH-
MM HOBO3EJAHJCKUN FOPUCT CUMTAET YCTAHOBJIEHHBIE JIs1 PErYJIMPOBAHUS AEHCTBUN
mozei o0s3aTenpHbIe paBwiIa. LleHTpanbHOM 9acThI0 IOPUCTIPYACHIINHA KaK HAYKH B
yaennn CaIIMOHIa PU3HASTCS IMBWIIbHAS FOPUCTIPYACHIINSA, HalIpaBiIeHHAs Ha (op-
MHUPOBaHHUE TTOJHOTO MPECTABICHUS O CHCTEME NMPUHLIMIIOB, pealn3yeMbIX U obecre-
YUBAEMBIX CYAaMH.

OO01Ielt YacThIO FOPUINYECKON HayKH HOBO3EIAHICKUI MPABOBE]T CUUTAI TEOPE-
THYECKYIO FOPUCIIPYACHINIO, HW3YYaOIIyl0 HCXOOHbIE TNPUHLMIIBI, COCTAaBJISIOLINE
byHnameHT 1t pa3paOoTKu 0oJjiee KOHKPETHBIX 3JIEMEHTOB paBa. CTpyKTypa Teope-
TUYECKOMN IOPUCIIPYICHLIMA COOTBETCTBYET pa3Ae/IEHHUI0 HAYKH IUBUIILHOTO MTpaBa Ha
CHUCTEMAaTUYECKYI0, HCTOPUYECKYI0 M KpHUTHUYECKYyrO yacTu. [lpum 3TOoM mnpemmer
TEOPETHUUECKON FOPUCTIPYACHIINU, 10 MHEHNIO CAIMOH/1a, ONpeeNsieTCs] He IUPOTON
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pacupoCcTpaHeHUs OMPENEIEHHBIX HUHCTUTYTOB B NMPABOBBIX CUCTEMAX, a UX 3HAYUMO-
CThIO KaK OCHOBAHUS TPAaBOBOU JEUCTBUTEIHLHOCTH.

B nmporuBosec no3unuu benrama, B mpaBoBoM yueHur C3JIMOHAA MPOBOAUTCA
CTPOTOE pa3rpaHUYCHUE MpPaBa U 3aKOHA: MPABO COCTOUT HE U3 3aKOHOB, a U3 HOPM U
MPUHITUIIOB, TPU3HABAEMBIX U PUMEHSIEMBIX FTOCYJaPCTBOM B XOJI€ OTIIPABIICHUS Mpa-
BOCY/IMsI, B TO BpeMsl KaK 3aKOH SIBJIAETCS JIUIb OJHUM U3 UCTOYHUKOB rnpasa. [IpaBo
HEpa3pbhIBHO CBA3aHO C MPABOCYJUEM — KaK CPEJCTBO U IIeJib; pealh3allis MpaBuiia
VT TIPUHIIATIA B CYJICOHOM MPaKTHKE JeNIaeT ero YacThiO MpaBa.

B camom monsitum mpaBa CAnMOHJ BBIACNWT ABa CYIIHOCTHBIX MOMEHTa —
MPOSIBJIICHUE MOTYIIIECTBA CyBEpEeHA 1 CyOBEeKTHBHOE MTpaBo. Uepes mepBoe MpoCiekKu-
BaeTCs CBA3b IIpaBa C MOJUTHUKOM, B TO BpeEMA KaK Yepe3 BTOPOE — TECHAs CBS3b MpaBa
¢ 3TUKOM. OJTHUM U3 KITFOYEBBIX J1e(PEKTOB KOMAaHIHOW KOHIICTIIINY ITpaBa OCTHHA MPH-
3HAETCS UCKITIOUEHUE ITHYECKOTO «3JIEMEHTay U3 TTOHSATUS TIpaBa.

Oroiis OT «pa3AeNUTENIHLHOTO TE3WCa» OCHOBOIOJOXKHUKA aHATUTUYECKOUN
topuctpyaennnn, C3IMOH/I, TEM HE MEHEe, SIBIISJICS 3HAYUMBbIM MPEICTaBUTENIEM JIaH-
HOTO HampaBieHus (Quiocoduu mpaBa, MOCKOJIBKY MPHU3HABAI MPABO TO3UTHBHBIM
SIBJICHHEM, OTpPHIIAJl CYIIECTBOBAHHME €CTECTBEHHOI'O IpaBa, BEJ IMPOUCXOXKICHUE
MpaBa OT roCyJapcTBa U pacCMaTpUBall B Ka4eCTBE BAKHEUIITUX MPU3HAKOB IIPaBa ero
UMIIEPATUBHOCTh U IPUHYIUTEIHHOCTb.

Nnetinas cBs3b MKy MpaBOBBIMH yueHHsIMU CaIMOHIA U XapTa ycMaTpuBa-
eTCsl, BO-TIEPBBIX, B MOMBITKE 000CHOBATH HEBONIOHTAPUCTCKOE OCHOBAaHWE MpaBa —
MpU3HAHWE W TPUMEHEHHE MpaBuil NMPOGecCHOHATBHBIM COOOIIECTBOM HOPUCTOB,
BO-BTOPBIX, B YTBEPKICHUH HECBOJMMOCTH BCEX MPABOBBIX NMPABUII K UMIIEPATUBHBIM
KOMaHJIaM, B-TPETBhHUX, B YUYCHHHM O TNpEACTbHBIX NPHHIMIAX TpaBa (TIpaBHIax
0 MpaBWJIaX — B TEPMHUHOJIOTHH XapTa), NeHCTBUTEIILHOCTh KOTOPBIX HE MMPOUCXOIUT
13 KaKUX-JIHO0O0 FOPUINYECKUX HCTOYHUKOB.
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3akoHopaTenbHas MH(NAUMUSA KaK KpM3UCHaA TeHAeHUUs B npase:
Ha npumMepe KHUru BanbTepa JlacHepa
«Kpusunc 3akoHa. PasnoxeHne HopMmaTUBHOIo rocyaapcTBa»
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AnHotanus. Vccnenyercs 3akoHOmaTeNnbHas I/IH(pnﬂuml KaK KpU3HUCHas TEHICHIUS B IIpaBe.
AKTyanbHOCTb paboThl 00yCIIOBJICHA CHIDKEHHEM CTaOMIIBHOCTH MTPABOBOTO PETYJIUPOBAHUS B KOHTEKCTE
BBICOKOW MPaBOTBOPYECKONH aKTUBHOCTH POCCHICKOTO 3akoHOmarens. Llenpio mpoBeneHHOro B paMKax
JTAHHOW CTaThH UCCIIEOBAHUS SIBIISIETCS OIIEHKA BOZMOYKHOCTH MPUMEHEHsI TipeuioskeHHoro B. JlsiicHe-
POM TOAXOMAa K OMpPENeNICHHIO TPUYHH 3aKOHOAATeIbHON MH(suuu (Kkpu3uca 3akoHa) B [epMaHuu K
YCIIOBUSIM POCCUHMCKOM NpPaBOBOM JEHCTBHUTENBLHOCTH. METOMOIIOTUYECKYI0 OCHOBY HCCIIEIOBAaHUS
coCTaBWIM OOILEHAYYHbIE (aHAIN3, CUHTE3, MHAYKLUS, ASAYKLUs, CPaBHEHHE), & TAK)KE YACTHOHAYYHBIC
((opManbHO-IOPHINUECKU, CPABHUTEIHLHO-TIPABOBOI) METO/IBI UCCIIeIOBaHuUs. [IpOBEICHHOE UCCIIENIO-
BaHME TO3BOJIMIIO BBIACIUTH 00Imue s Poccun u ['epMaHuM acmiekThl MPOOIEMbI 3aKOHOJATELHON
UHQIAIMN, BBIPAXKAIONIMECS B OTCYTCTBUH JICHCTBEHHBIX IOPUIMYECKUX 0AphEPOB Ui 3aKOHOTBOpYE-
CKOHM aKTUBHOCTH, CTPEMJICHUHU 3aKOHOJIATENS K TICPMaHEHTHOMY YITYUIICHUIO JCHCTBYIOIIETO 3aKOHO A~
TEJBCTBA, & TAKXKE B PAIUKAIILHOM COKPALICHUH MEepHOJa CTAOMIBHOCTH 3aKOHOAATENbCTBA. YCTAHOB-
JIEHO, YTO TMpemIokeHHbld B. JIsiicHepoM MOIXon K ONPEeNelIeHHI0 MPUYUH KPU3UCHOTO COCTOSHUS
3aKOHOTBOPYECTBA, OCHOBAaHHBIN Ha aHaTN3€ OTHOIIEHHUI 3aKOHA M BETBEW BIACTH KOHCTUTYLIHOHHOTO
rocyaapcrBa, MOXCT 6I>ITI> NPUMCHCH IJId ONPEACIICHUS MEXaHUu3Ma SaKOHO}IaTeJTBHOﬁ I/IH(I)J'IHLH/II/I
B Poccuu.
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Legislative inflation as a crisis tendency in law:
on the example of Walter Leisner's book
«The Crisis of the Law. Decomposition of the Normative State»
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Abstract. The article is concerned with legislative inflation as a crisis trend in law. The timeliness
of the work is derived from lower stability of legal regulation in the context of high lawmaking activity
of the Russian legislator. The purpose of the research is to assess the possibility of applying the approach
proposed by W. Leisner to determining the causes of legislative inflation (law crisis) in Germany to the
conditions of Russian legal reality. The methodological basis of the research is formed by general
scientific (analysis, synthesis, induction, deduction, comparison), as well as special scientific (formal
legal, comparative legal) research methods. The study allowes to single out the aspects of legislative
inflation that are common for Russia and Germany; they are expressed in the lack of effective legal
barriers to legislative activity, desire of the legislator to permanently improve the current legislation as
well as a radical reduction in the period of legislative stability. It has been established that approach
proposed by W. Leisner to identify the causes of lawmaking crisis, based on the analysis of relationship
between law and branches of power of the constitutional state, can be used to determine the mechanism
of legislative inflation in Russia.
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BBenenne

B HayuHOIi nmuTepaType HEOJHOKPATHO BHICKA3bIBATIACh TOYKA 3PEHUS O KPU3HC-
HOM COCTOSIHMU 3aK0HOTBOpuecTBa B Poccuiickoit @enepanuu. Tak, H.A. Bnacenko B
YHCIIe KPUBUCHBIX TEHACHIIMNA B 3aKOHOTBOPUYECTBE COBpeMEHHOUN Poccum oTmeuaer
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JIeBaJIbBAIIMIO POJIM 3aKOHA KaK MCTOYHHUKA IpaBa, 00YCIOBIEHHYIO MOCHEIIHOCTHIO
NPUHATHS TPABOTBOPUYECKUX PELICHUH, «O€CKOHEYHBIM BHECEHHEM JOMOJIHEHUH 1 13-
MEHEHHI B JleHcTByIoIIee 3akoHoaaTenbeTBoy (Vlasenko, 2015). lanHyto mo3uimio
paszenser T.51. Xa6puesa'. [To MHEHMIO YUEHOTO, 3aKOH yTPAUUBAET CTATYC aKTa BBIC-
mreii ropuanueckoit cuisl (Paigina, Strelnikov, 2014).

CraTucTiKa 3aKOHOTBOPYECKOTO TMpoIlecca AEMOHCTPUPYET €ro BBHICOKYIO MH-
TEHCUBHOCTh, CBSI3aHHYI0 CO CHIDKEHHEM KauecTBa TPUHUMAEMBIX 3aKOHOB
(Golodnikova, Efremov & Sobol et al. 2018; Narutto, 2020). /lommycTumMo yTBEepK1aTh,
YTO JaHHAs TEHICHIWS B TOJHOW Mepe COXpaHWTCs B Ommkaimiem Oymaymiem. Taxk,
eciu ['ocynmapctBennoit [lymoii Poccuiickoit ®denepaiuu mectoro co3biBa (2011—
2016 rr.) 66110 mpunaTO 2200 3aK0HOB?, To I'ocynapcTsenHoit ymoii Poccuiickoit
®enepanyu ceapbmoro co3biBa (2016—2021 rr.) nmo coctosuuto Ha 1 centsiops 2021 r.
yxe TpuHATO 2673 3akona’. B 2017 r. M.B. Hembituna u K.B. AxmeTkaHoBa
Mpenoiarajf, YT0 MHTEHCUBHOCTh 3aKOHOTBOpYecTBa B Poccuu pocTuria Kpuruye-
ckoit Touku (Nemytina & Ahmetzhanova, 2017). OgHako npuBeAeHHAs CTaTUCTHUKA
TOBOPHT HaM O TOM, YTO OT€YECTBEHHBIHN 3aKOHOATEh HE HAMEPEH COKpaIlaTh KOJIM-
YECTBO MPUHUMAEMBIX 3aKOHOB.

B nayuHoii tuTeparype npobiiema H30bITOYHON 3aKOHOTBOPUYECKOW aKTUBHOCTH
MOJTyYnJIa Ha3BaHHWE 3aKOHOMATeNbHOU (ropuamueckoit) mHbmsamuu (Rukavishnikov,
2021). JlaHHBII TepMUH, Ha HAII B3I, YIAYHO MMOT4EPKUBACT (PeHOMEH 00ECIIeHU-
BaHUS 3aKOHA B KOHTEKCTE HapalllMBaHUs MAcCUBa 3aKOHOJATENbHBIX akToB. Cyiie-
CTBYET TOUYKA 3PEHUs, COTJIACHO KOTOPOM 3aKOHOIaTeNIbHAsA MH(JISALMS CBsI3aHa C BO3-
HUKIIEH B KOHIIE MPOILJIOro BeKa MOTPEOHOCTHIO B OOHOBJICHUH MPABOBOW CHUCTEMBI
Haiel crpansl (Astanin & Pligin, 2017). 3akononarensHast undusanus B Poccuu takxke
0OBSCHICTCS IPABOTBOPUYCCKUMHU OIIMOKAMU U C1ab0i 3aKOHOAATEIIBHON TEXHUKOUN B
niesioM (Primakov, Dmitryieva & Volkov, 2010). Takum 06pa3om, akIIeHT J1eIaeTcs Ha
cneunuueckux ans Poccuiickoit depepannu MpUYMHAX 3aKOHOAATENbHOW MHOIS-
nmun. B cBoro ouepens, T.B. Kamannna paccmarpuBaeT yBeIMYEHHE IUHAMH3MA
U IUIOTHOCTM 3aKOHOJATENbCTBA KaK »JBOJIIOIMOHHYIO 3aKOHOMEPHOCTh IIpaBa
(Kashanina, 2017). B mosib3y JaHHOTO YTBEPKICHHS TOBOPUT YHUBEPCATHHBIN Xapak-
Tep 3arpoHyTod mpobiemsbl. Ilpomecchl, Mog0OHBIE KpU3HCY 3aKOHOTBOPUYECTBA
B Poccum, nporekaror u B Apyrux crpanax. OgHo# u3 Takux crpal sasisercs ['epma-
HUS, TIpoLIeas JOATHIA MyTh OT MOCTAHOBKH MPOOJIEMbI 3aKOHOIATEIbHON HHDIS-
MU B paMkax HayyHou sureparypsl (Biihler, 1959) no xoncratamuu ycrapeBaHus
MOJIeJIM 3aKOHOTBOpUecTBa. B wacTHOoCcTH, HallnOHANBHBINA COBET MO PETYIATOPHOMY
KOHTpoTt0 B 2019 1. BELACTWI TATh TEHICHIUH, AeTal0NMX NpHHITHE () PEKTHBHBIX
3aK0HOB B ['epMaHuu upe3BbIYANHO CIIOXKHOW 3amadeil. Bo-mepBhIX, rocyaapcTBo

"Poccuiickass akagemuss Hayk. 2015. Axagemuk Tanus XaOpuesa: s Ha CTOPOHE HayKu. Pexum
nmoctyma: http://www.ras.ru/news/shownews.aspx?id=96b9adf9-24ee-4905-a1{5-ff19e230fa55&print=1 (nara
obpammenus: 01.09.2021).

2 ®enepanbhoe cobpanue Poccuiickoit Denepanuu. Tocynapersennas Tyma. Odunmanbubiii caiit. Craru-
CTHKa 3aKOHOJATEJBHOro Tporecca 3a 6 co3biB. 2021. Pexum moctyma: http://old.duma.gov.ru/legislative/
statistics/?type=convocation&c=6 (nata obparerns: 01.09.2021).

3 denepansHoe cobpanue Poccuiickoit ®enepamun. Tocynaperennas Jyma. Odunmansueii caiit. Craru-
CTHKa 3aKOHOJATEIbHOro mporecca 3a 7 co3biB. 2021. Pexum moctyma: http://old.duma.gov.ru/legislative/
statistics/?type=convocation&c=7 (nara oopamenus: 01.09.2021).
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JIOJIKHO pearupoBaTh HA YCKOPEHHBIE TEMIIBI COLIMAIBHBIX, 3KOHOMHUYECKHX U TEXHO-
JIOTUYECKHUX U3MEHEHUH. BO-BTOPBIX, YCIOKHSIOTCS OOLIECTBEHHbIE OTHOIICHHUS, MTO/I-
JieXxalire IpaBoBOMY PEryJupoOBaHHI0. B-TpeTbux, pacTeT mIoTHOCTh IPABOBOTO pe-
TYJUPOBAHUS, HOBBIE 3aKOHBI HEOOXOIUMO HHKOPIIOPUPOBATH B YK€ CYIIECTBYIOILYIO
Pa3BETBICHHYIO CUCTEMY 3aKOHOIaTeIbCTBA. B-ueTBEepPTHIX, pacTeT MOIsIpU3aIUs MHE-
HUH TTOJIMTUYECKHUX MapTHA. B-TIATHIX, OBICTphIE MeaHUa-IMKIbl BBIHYKIAIOT MTOJIUTH-
KOB TTOCTICTITHO MMPUHUMATh «OYEBUIHBIEY PEIICHUs, HE UMEIOIINe He0OX0UMOM 3pe-
noctu®. Tlo HalleMy MHEHHMIO, B CXOXKHX YCJIOBHAX (DYHKIMOHHPYET M COBPEMEHHBIIA
POCCHICKHI 3aKOHOIATEb.

B aT0i1 cBsI3M mpeAcTaBiseTCs 11eecO00pa3HbIM O0palleHHe K HEMELKOMY
OTBITY OCMBICJIEHUS MPUYMH 3aKOHOAaTeNbHON HHusAuuu. [Ipumepom Takoro uccre-
JIOBaHMS MOKET CIY’KUTh paboTa HeMelKkoro ydeHoro Banbrepa Jlsiicuepa «Kpusuc
3akoHa. Pa3noxxeHne HopMaTUBHOIO rocyaapctsa». B coeii kaure B. Jlailicuep ana-
JTU3UPYET MPUYNHBI 3aKoHOaTebHON uH(siuuu B ['epmannu B Hayane 2000-x rr.,
4T0 00yCIIaBJIMBAET HAIll HHTEPEC K BHIBOJIaM, CIICTTAHHBIM HEMEIIKHM YYE€HBIM.

Henpio mpoBeIEHHOTO B paMKaX JAHHOW CTaTbU UCCIIEIOBAHUS SIBIISIETCS OIICHKA
HAY4YHBIX B3TJIs110B B. JIsficHepa Ha mpupoay 1 pUYuHBI 3aKOHOAATETLHOU HHMIISITUN
C YY4ETOM POCCHUHCKON MPAaBOBON NEUCTBUTENBHOCTH. METOMOIOTUYECKYI0 OCHOBY
UCCIICIOBAaHNSI COCTAaBWIM OOIIEHAayuYHble (aHAIM3, CHHTE3, WHIYKIHS, IETyKIHS,
CpaBHEHHE), a TaK)K€ YacTHOHayuyHbIe ((HhOpMalbHO-IOPUIMYECKUH, CPAaBHUTEIHHO-
MIPABOBOM) METO/IbI UCCIEIOBAHUS.

Kpu3suc 3akona

Kak yxe ObUT10O OTMEUEHO BBINIE, POOIEMaTH3AINS HHTEHCUBHOCTH 3aKOHO-
TBOPYECTBA HE SIBJIIETCS YEM-TO HOBBIM JIJIsl HEMEIIKOW Iopuandeckoi Hayku. Hampu-
mep, Kapan [mutT emne B 1950 r. ykaszpiBai Ha pe3Kyr0 HHTEHCH(DHUKAINIO 3aKOHOTBOP-
geckoro mporecca (Schmitt, 1950:18). ITo maennto K. IlImutra, Takoe yCKOpeHHOE
(«MOTOPHU3UPOBAHHOE») 3aKOHOTBOPUYECTBO COIPSDKEHO C OMACHOCTHIO HU3BEICHUS
3aKOHA JI0 «IIOCTOSIHHO U3MEHSEMBIX IPUKA30B, OPUEHTUPOBAHHBIX Ha OBICTPO MEHS-
IONIYIOCS] KOHKPETHYIO cuTyaruio» (Schmitt, 1950:20).

Tpesory K. IlIMUTTa OTHOCUTENBHO «MOTOPU3UPOBAHHBIX 3aKOHOBY» Pa3/IeiseT
u B. Jlaiicuep. 1o muenuto B. JIsiicHepa, Kpu3uc 3aKOHA MPOSIBISETCS B COBOKYITHO-
CTH (QyHIaMEHTAIbHO HEM3yUEHHBIX SIBJICHHM, B UM CIIE KOTOPBIX YUEHBIN Ha3bIBAET KO-
JIoCCAJIbHOE KOJIMYECTBEHHOE YBEJIIMUEHUE YHCIa 3aKOHOAATENIbHBIX aKTOB, MOCTOSH-
HO€ H3MEHEHHE 3aKOHOJATEeNIbCTBA, JIEMOHCTPHUpYIOIIee OOEeClieHUBAaHUE 3aKOHA
(Leisner, 2001:44). [To3umust yueHOT0 OCHOBaHA Ha TIOHMMAaHWM 3aKOHA KaK HOpMa-
THUBHOT'O IIPaBOBOT'0 aKTa, CYIIHOCTHBIM CBOMCTBOM KOTOPOT'O SIBISIETCS CTAOMIIBHOCTb.
Kak ykaspiBaer B. JIsiicHep, B M3BECTHOW MCTOPHH W3MEHEHUS 3aKOHA BCeraa ObLIH
Ype3BbIYAIHBIM COOBITHEM, B CBOEH HEM3MEHHOCTU 3aKOH OCTABAJICS «CBSILIEHHBIM
BII0TH 10 XIX B. (Leisner, 2001:135—136).

4 HauuoHanbHBIA COBET MO perynstopHoMy Koutpomo. 2019. Cuayana comepkaHue, 3aTe€M IIPaBOBOM
TekcT.  PazpaGotka  aeKkTMBHOrO M NPAaKTUYHOrO  3aKOHONATENbCTBA.  PexuM  JocTyma:
https://www.normenkontrollrat.bund.de/resource/blob/244032/1682184/2e44e89120eec431a536¢c747b8913646/
2019-10-22-content-first-wording-second-data.pdf (gara obpamenus: 01.09.2021).
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Takoe noHMMaHue 3aKOHA, Ha HAIll B3TJIS, SIBJIsieTCS 000CHOBaHHBIM. B poccuii-
CKOM Hay4yHOM JUTepaType OTMeUYaeTcsl He0OXOAMMOCTh NOMCKa OajaHca CTaOMIbHO-
CTH W JWHAMH3Ma 3aKOHOAATEIbCTBA, €ro IMOCTOSHHOTO COBEPIICHCTBOBAHUS
(Zhuravlev, 2008). OgHako MOUCK TaKOTO OamaHca — Ype3BBIYANHO CIOXKHAS 3a/1a4a.
Bonee toro, cymiecTByeT TOYka 3peHHSs, COTJIACHO KOTOPOH MPOTHBOpEUHE MEXIY
CTaOUILHOCTBIO M JAMHAMU3MOM 3aKOHA B MPHMHIMIIE Hepaspemumo’. B oToif cpsasu
HanboJiee MPUEMIIEMBIM TIPENICTABISIETCS CMEIeHNe OalaHca JUHAMHU3MA U CTaOMITh-
HOCTH 3aKOHA B I10JIb3y HEM3MEHHOCTH 3aKOHOMOJIOKEHUH, TOCKOIBKY TOJIBKO B 3TOM
ClTydae 3aKOH MOKET OCTaBaThCSl OCHOBOM YCTOHYMBOTO M MPEJCKa3yeMOTro pa3BUTHS
OOIIECTBEHHBIX OTHOIICHUH.

CocrosHue 3akoHOTBOpUecTBa B I epmanuu Buautcs B. JlgiicHepy nanexkum ot
ujeana ctabMIbHOCTH. PacCMOTPUM OT/EIbHBIE aCMEKThl 3aKOHOAATEIbHON HHDIS-
IIUH, BBIACTISIEMbIEC YUCHBIM.

1. «JIerkocThy OMyIIeHHUsI HOBEJUTM3AIMK 3aKOHOJaTeNIbcTBa. HenmpukocHoBeH-
HOCTb 3aKOHA He sBJIsIeTCs 00Jiee TOCTOMHOM 3alIUThl IICHHOCTHIO. [laHHOe yTBepKIe-
HUE CIPaBEUTMBO B TOM YHWCJIE W JUII OCHOBHOTO 3aKkoHa. V3MeHeHue 3aKkoHa —
oTpaboTaHHAas U JETALHO PETJIAMEHTHPOBAHHAS MIPOLIEypa, MajO OTPAaHMYUBAIOIIAs
napJIaMeHTCKOe OOJNBIIMHCTBO B CBOMX CTpeMJIeHHAX. FOpuaMKo-TeXHHYecKas
JIETKOCTB 3aKOHOTBOPYECTBA COOJIA3HUTEIbHA. B MUpe, B KOTOPOM MOOMIPSIETCs aKTHB-
HOCTh, Oe3/IeiiCTBHE 3aKOHOMAATENsI KAXKETCS IMPOSBICHUEM OTCTAJOCTH. 3aKOH Kak
NOCTOsIHHOE HacTosiuiee — yen npouuioro (Leisner, 2001:133—134).

O6o3nauennass B. JlsiicHepoM mnpoOnema akTyanbHa W JUIsl HaIled CTpaHBL.
OueBuaHbIN NpuMep — BHeceHue n3meHeHuil B Koncturyuuto Poccuiickoit @exnepa-
mun, onoOpenHoe B xone O6mepoccuiickoro romocoBanus B 2020 T.° JlanHBIH
MpUMEpP, Ha Halll B3N, nmoAaTBepxkaaer nozuuuto W.I'. [lynko, corizacHoO KOTOpoi
<GKECTKOCTH» KOHCTUTYIIMHM KaK TapaHTHs €€ CTaOMIBLHOCTBH JIETKO NPEOI0JIEBACTCS
BBICIIICH BJIACTHIO MCXOS M3 TEKYIINX NOTUTHYECKUX moTpedHocTelt (Dudco, 2018).

2. YTBepxIeHUE HJIeH HOBEITH3AINY 3aKOHOJaTeIbCTBA Kak nmporpecca. HoBbrit
3aKOH IMPEJCTABISAETCS OOMIECTBY KaK «YJIYyUIICHHBI» MO OTHOIICHHUIO K paHee Mpu-
HATOMY. JlOKa3aTenbCcTBO HEOOXOAMMOCTH TPHHATHUS 3aKOHA (DAKTHUECKH CBOIUTCS
K HECKOJIbKMM CKYIIBIM CTPOYKaM B IOSCHUTEIBHOM 3alucKe K 3aKOHOMPOEKTY
(Leisner, 2001:136—137).

B npakTtuke poccuiickoro 3akOHOTBOPYECKOTO MPOIEcca TAKKE HEPEAKH CITydan
«mepheKINOHN3May 3aKOHOAATENS, BHIPAXKEHHOTO B CTPEMIIEHUH 00OCHOBATh M3Me-
HEHHE 3aKOHa HEOOXOJMMOCTBIO €ro yiyulueHus. JlemoHcTpanuedl momo0HOTo
MOJIX0J]a K IEJIeTOIaraHiio0 B 3aKOHOTBOPYECTBE, HAa HAII B3TJISA, MOXKET CIYKHUTh
000cHOBaHNE HEOOXO0AUMOCTH yHpa3aHeHus Briciero Apourpaxuoro Cyzaa Poccuii-
ckoil Peaeparuu.

B kauectBe 1€ pOpMUPOBAHHS €IHMHOTO BBICIIETO Cy/1eOHOT0 OpraHa aBTOPbI
3aKOHOINPOEKTA YKa3bIBAIOT «COBEPIICHCTBOBAHWE CYy/EOHON cucTeMbl Poccuiickoit

SMI'Y um. M.B. Jlomonocosa. UuTepsrio B.C. Komuccaposa xypHany «3akoHogatenbctBoy. 2009. Ne 10.
Pexxum nocryna: http://old.law.msu.ru/node/10884 (nata odpamenus: 01.09.2021).

®3akon Poccuiickoii Denepanuu 0 MONMpaBKE K Koncrutyuun Poccuiickoit ®enepannu or 14.03.2020
Ne 1-0K3 «O coBepiIeHCTBOBAHHH PEryIHPOBAHHs OTICIBHBIX BOIPOCOB OPraHU3aLiK U )y HKIIHOHUPOBAHHUS
ny6mmyHoit Bnacti» // Cobpanue 3akoHomaTenscTBa Poccuiickoit deneparm. 2020. Ne 11, ct. 1416.
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desiepaly U yKpeIieHue ee equHcTBay . [Ipu 3ToM mpobaeMy IpaBoro peryjupoBa-
HUS, Ha pelIeHne KOTOPOW HaIlpaBJIEHO MPUHATHE TaHHOTO MPAaBOTBOPYECKOIO pellie-
HUS, aBTOPbI AaHAIM3UPYEMOW MOSCHUTENbHOM 3amucku He (opMmymupyroT. Takum
00pa3oM, HEOOXOAMMO CJIeNaTh BBIBOJ O TOM, YTO TEKYIEe COCTOSHUE CyAeOHOM cH-
creMbl Poccuiickoit @ejepaiiiy OlIEHUBAIOCH aBTOPAMU 3aKOHOIMPOEKTa KaK yAOoBIIe-
TBOpPHUTEIbHOE. B 3TO CBA3M ymecTeH BONpOC 0 HEOOXOAMMOCTH HMPUHSATHS MPaBoO-
TBOPYECKOTO PELICHHUS B YCIOBUSIX HOPMAJIBHOTO Pa3BUTHUS OOIIECTBEHHBIX OTHOIIIE-
Huil. [1o HameMy MHEHUWIO, Ha JAHHBIA BOMIPOC CIEAYET NaTh OTPUIATEIbHBINA OTBET.
B npoTuBHOM Citydae npaBoBasi CUCTEMa PUCKYET MOTPS3HYTh B OeckoHEUHOM pedop-
MUPOBaHUHU.

3. YBenuueHue [0JId «BPEMEHHBIX 3aKOHOB)» B MACCHBE 3aKOHOAATEIbCTBA.
Hampumep, Moaudukaius 3Ha4uMMOM 4acTH COLMAIBHOIO 3aKOHOJIATENIbCTBA (B OCO-
OEHHOCTH NEHCUOHHOTO U TPY/JIOBOT'0) CHHXPOHU3UPOBAHA C IEPHOAUYHOCTHIO IIPUHSI-
THUS 3aKOHa O OroJpKeTe. BpeMeHHbIN 3aKOH, 10 MHEHHUIO YYEHOIO, U3 UCKIIOUEHHS
npeBpatuics B obee npasuio (Leisner, 2001:138).

[Tpobnema pakTHUECKOTO OTpaHUYEHHs CPOKa AEUCTBHSI 3aKOHOJATEIbCTBA €T0
NepMaHEHTHON HOBEIUIM3aLMell He ocTanack 0e3 BHUMAaHUS OT€YECTBEHHBIX CIIelra-
mucToB. Tak, H. TkadueHKO 0TMEYaEeT pOCT KOJNYECTBA POCCUMCKUX KOIEKCOB, IEPHOT
CTaOMIILHOCTH KOTOPBIX cocTaBisier MeHee oxHoro mecsma (Tkachenko, 2017). Oto
03HAYaeT, 4To, B YaCTHOCTH, Ko/leKC aIMUHUCTPAaTUBHBIX MpaBoHapyueHuii Poccuii-
ckoil Penepaliv He SBJSETCS B MOJHOM Mepe MOCTOSIHHO JeHCTBYIOMM HOPMaTHB-
HBIM IPAaBOBBIM aKTOM, MOCKOJIBKY CPOK €ro CTaOMJIBHOIO JEHUCTBUS JIMMUTHPOBAH
JIONOJTHUTENIbHBIM 3aKOHOTBOPYECTBOM.

Opnaxo B. JlaiicHep, Ha Haml B3IUIAJ, YKa3blBaeT Ha emle Ooyiee paauKaIbHOE
U3MEHEHUE KOHIIETIIH 3aKOHA, CBA3aHHOE C IOPUINIECKUM 3aKpEIUIEHUEM ITePHOANY-
HOCTH M3MEHEHHMH 3aKoHoJaTenbcTBa. [IpuMepoM Takoro moaxoja K 3aKOHOTBOpYE-
CTBY MOXET CIY)XUTh TaK Ha3bIBAEMOE «3aKaTHOE 3aKOHOATEIbCTBO» (sunset
legislation), 0COOEHHOCTBIO KOTOPOTO SIBJISETCS HAJUYHME B MMPABOBOM aKTE IOJIOMKeE-
HUS, IPEeIyCMaTpPHUBAIOIIErO MPEKpAIICHNUe ero JeHCTBUS MOCIEe UCTEUEHUsS 3apaHee
yctaHoBIeHHOTO cpoka (Barinova & Eremkin, 2016). Ilo Hamemy MHEHHIO,
OTEUYECTBEHHBIM 3aKOHO/ATEJIEM YXKE C/IeJaHbl IEPBbIC IIAru Ha IyTH K JIEraau3alnun
3aKOHOAATEIbCTBA C OTPAHUYEHHBIM CPOKOM JelcTBus. Tak, cTatbs 3 deaepanbHOro
3akoHa «O0 o0s3arenbHBIX TpeboBaHusx B Poccuiickoit deaeparumy ycTaHaBIMBAET
OTpaHUYEHHBIN LMKI JEeHCTBUS COACpXKALIMX 00s3aTeIbHbIe TPEOOBAHUS HOPMATHB-
HBIX TpaBoBbIX akToB [IpaBurenbctBa Poccuiickoit ®eneparyu, ¢eaepaabHbIX
OpPraHOB HCHOJHMUTEJIBHOW BJIACTH M YHOJIHOMOYEHHBIX OpraHM3alui, KOTOPHIH He
MOKeT NpeBbimarh 12 jer’. TakuM 00pa3oM, JaHHOE 3aKOHOMOJIOKEHHE YCTAHABIIH-
BalOT OTPAHUYEHHBIN LIMKJI AEUCTBUS OTJIEIbHBIX KATErOPHii HOPMAaTUBHBIX MPABOBBIX
aKTOB.

"Komurer TocynapcreeHHod JlyMbl MO0 KOHCTUTYLMOHHOMY 3aKOHONATENLCTBY M TOCYJAAPCTBEHHOMY
crpoutensctBy. 2013. OGocHOoBaHMe HeoOXomuMocTH mNpuHATHS monpaBku Konctutymmum Poccniickoit
®Denepaunn o BepxoBHom Cyne Poccuiickoit denepanun u npokyparype Poccuiickoit @enepanuu. Pexxum
noctyna: https://sozd.duma.gov.ru/bill/352924-6 (nata obpamienus: 01.09.2021).

8 denepanbubiii 3akon «O6 00s3aTENbHBIX TpeOGoBaHusx B Poccwmiickoii ®emepamum» ot 31.07.2020
Ne 247-@3 // Cobpanue 3akonomarenscta PO. 2020. Ne 31, ct. 5006.
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CnenyeTr OTMETUTH, YTO MpoljeMa ycTapeBaHMs 3aKOHOIaTENNbCTBA JI€TaeT He-
OTpaHMYEHHOE BO BPEMEHH JEHCTBHE 3aKOHA MPAKTHUYECKHU HEBO3MOXKHBIM. J[aHHOE
00CTOSITENTLCTBO SABJISIETCA BaKHBIM apTyMEHTOM B TOJIB3Y MEPHOIMYHOCTH OOHOBIIE-
HUS 3aKoHOJaTenbcTBa. [lo Hamemy MHeHUIo, 3aTpoHyTast B. Jlsiicuepom mpobiema
«BPEMEHHOCTW» 3aKOHa BhIpaXkaeTcs ckopee B (DaKTUYECKOW U IOpUIUIECKONH HOpMa-
TUBU3AIMH PaIUKAIBHOTO COKPAIICHHS TPHEMIIEMOTO TIepro/ia CTAOMILHOCTH 3aKOHA.
[TpuBenem crnemyrommii npumep. Ilonoxxenust mynkra 79 paszpaboraHHbIX J[>KOHOM
JlokkoMm «DyHIaMeHTaIbHBIX KOHCTUTYIIMOHHBIX OCHOB Kaponuube» 1669 r. npeny-
CMaTpUBAJIM MPABUIIO, COTJIACHO KOTOPOMY Ka)KIbli MapJaMEHTCKHM akT MO UcTeue-
Huio 100 JIeT ¢ MOMEHTa ero NPUHATHS IpeKpammai cBoe aeiicteue’ Takum o6pasom,
NepUuo CTadMIIBHOCTH 3aKOHA, ¢ Touku 3peHus JIx. JIokka, ToykeH ObUT 0XBAaThIBATh
roJpl U3HU HECKOJBKHMX TOKOJEHMH TIpaxaaH. 3aKoH, MepuoJl CTaOUIBHOCTH
KOTOPOTO HU3MEpSIeTCs CTOJETHEM, MOXET ObITh Ha3BaH BPEMEHHBIM, PaBHO Kak
U 3aKOH, OOHOBJISIEMBIN ©KeMeCcauyHO. MeXy TeM OYeBH/IHA KaYeCTBEHHAs pa3HUIla B
CTaOUIIBHOCTH TaKUX 3aKOHO/IATEIbHBIX aKTOB.

3akoH u 3aKOoHoOAaTeJdbHadA BJIaCTh

[Tporeccr! oOecrieHBaHMSI 3aKOHA CBs3bIBatOTCA B. JIsiicHEpOM ¢ HHCTUTYIIHO-
HalM3aleld 3aKoHOTBOpUYecTBa. PackppiBas CcBO€ BHUJIEHHE KOHIICTIIIUM 3aKOHA,
B. JlaiicHep moauepKuBaeT HETOKJIECTBEHHOCTh 3aKOHAa BOJIE M30pPAaHHOTO Mapiia-
MeHTa. Tak, HOpMBI, OTpaK€HHbIE B 3aKOHE, YacTO MPHHAJJIEKAT JAIEKOMY Ipo-
noMy. CTabMIIBHOCTB 3aKOHA JUCTAaHIIUPYET 3aKOH OT MOJIUTHYECKOM kn3HU. B 3T0i
CBSI3M 3aKOH NpHUBJIEKATENIEH JUIsi CBOOOAHOIO OO0IECTBa, MOCKOJIBKY OOecreynBaeT
MOJYMHEHHE aOCTPaKTHOMY MOPSIKY, a HE JIHIaM, OOJI€YEeHHBIM 3aKOHOJATEIbHOM
BJIACTHIO: «TIOTYMHSSICH 3aKOHY, YEJIOBEK He KiaHseTcs denoBeky» (Leisner, 2001:21).
Takum 00pa3oM, CTAOMIIBHOCTH 3aKOHA — ATO TapaHTHs MOAJEPKAHUS JTeMapKaIluu
3aKOHA U TIOJIUTUKH, B IIMPOKOM CMBICJIE — TapaHTHsI CBOOO bl TMYHOCTH.

[ToposkaeHre KOHCTUTYITUEH 3aKOHOAATEILHOW BETBU BJIACTH OMACHO COJM3UIIO
3aKOH M MOJUTUKY. [Ipon3onuia moaMeHa 3akoHa 3aKOHO/IATENEM, B PE3yJIbTaTe KOTO-
pOii 3aKOH OYEHb YaCTO CTAHOBUTCS CIy4YailHBIM BBIPaKCHHEM BOJHM 3aKOHOJIATEIIb-
HOTO OpraHa, pa3 M HaBcerjga cosgaHHoro koncrutyuueit (Leisner, 2001:49—50).
3aKOHOTBOPYECTBO PALMOHATU3ZUPYET TOJHOMOYMS 3aKOHOAATEILHOTO OpraHa,
MOCTOSTHHBIE TPaBKM 3aKOHA OINpPaBIbIBAIOT CYIIECTBOBAHME 3aKOHOAATENS. ITO
00CTOSITENTLCTBO JIEJIaeT U3MEHSAEMOCTh (hOPMOIi CyIIeCTBOBaHMS 3aKOHA, MTOCKOJIBKY
CTaBUT 3aKOHOTBOPUYECTBO B 3aBUCHUMOCTh OT CYIIECTBOBAHUS 3aKOHOIATEIHLHOTO
oprana kak takoBoro (Leisner, 2001:50).

Crnemyer OTMETUTh, YTO 3aKOHOTBOPYECTBO HE SIBIISIETCS €IUHCTBEHHON (yHK-
et erucnatypel. Kpome Toro, oTCyTCTBHE OTPEOHOCTH B IPABOBOM PETYIIUPOBA-
HUM OOIIECTBEHHBIX OTHOIIEHUH MOXKET IPUBECTHU K JITUTEIILHOMY KBaJTU(UITUPOBAH-
HOMY MOJTYaHHUIO 3aKOHOATeNs. BMecTe ¢ TeM He0OX0AMMO COTJIACUTHCS C MO3UITUEH
FO.A. HucueBnya, corimacHO KOTOpPOH 3aKOHOAATEIbHAs NESATEIBHOCTh OOBEKTUBHO

9[’OpI/I)1M‘leCKa${ oubnuoreka wumenn Jlumman Tongman. 2008. dynpameHTanbHbIE KOHCTHUTYLHOHHBIE
ocHoBsl Kaponmnsr: 1 mapra, 1669. Pexxum noctymna: https://avalon.law.yale.edu/17th_century/nc05.asp (gara
obpammenust: 01.09.2021).
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OCYIIECTBIISICTCS B MOJIE€ TIOJUTHKHU. 3aKOH SBJSETCS TEM MPOIYKTOM, KOTOPBIN MOJH-
TUYECKHE NapTUU MOTYT NpPEIbsIBUTH OOLIECTBY KaK pe3yJbTaT CBOEH pPabOThI
(Nisnevich, 2005:4—5). [1pu Takux 00CTOSTENBCTBAX IPUOPUTETOM BEAOMOTO MapJiia-
MEHTCKUM OOJIBIIMHCTBOM 3aKOHOJATENs SBJSETCS MPaBOTBOpYECKas AaKTUBHOCTD
Kak (GopMa OTYETHOCTH mepen u3duparensmu. Hampumep, Ha CErogHANIHUN JeHb
nponenanHas ['ocymapcreennoit lymoni Poccuiickoii deneparu padboTa u3mepsieTcst
ee Tpe/ceiaTeNieM B KOJUIECTBE pa3pabOTaHHBIX M HPUHATHIX 3aKOHOB'’.

BrionHe o4eBHIHO, YTO OPUEHTAUS 3aKOHOIATENsl Ha YBEIMUYEHUE KOJINYECTBA
M3/1aBa€MBIX 3aKOHOAATEIBHBIX aKTOB CIa00 COBMECTHMA CO CTAOMIBHOCTHIO 3aKOHA.
Taxum o0Opasom, Tezuc B. JlgiicHepa 00 MHCTUTYyaIM3alMy 3aKOHOTBOPYECTBA KaK O
MPUYUHE KPHU3HCA 3aKOHA MOKET OBITh MPUHSAT MPH YCIOBUM TOHUMaHUS 3aKOHOIa-
TeJsl KaK OJTUTHYECKA MOTUBHPOBAHHO CYOBEKTA.

IIpnunna kpu3uca 3aK0Ha Takke ycMmarpusaercs B. JIsgiicHEpoM B HHCTpyMEH-
TaJTM3aIiK 3aKOHOTBOpYecTBa. [10 MHEHHIO Y4EHOTO, B CBOEM TIEpBOHAYATLHOM BHIE
3aKOH KaK BBIpQ)KEHHE BOJIM TOCYIapCTBA B My OJIMYHO-TIPaBOBON (hopMe TIPeICTaBIISLIT
co00i1 CyBEepeHHYIO0 OCHOBY OTHOIIEHHH YacTHBIX Jul. OpuruHanbHas QyHKIHS 3a-
KOHa BBIpayKalach B COXpaHEHUH OOIIeH TMHAMUKH Pa3BUTHUS OOIECTBA U yIep>KaHUN
ee B CTaOMJILHON TpaeKTOPUU pa3BUTHA. TakuM o0pa3oM, 3aKOH OBIJIO YPE3BBIYAMHO
TPYJAHO TMOJABEPrHYTh M3MEHeHUsiM. Ha ceromHamHuil neHb, MO MHEHHUIO YYEHOTO,
KOHIIENIMs 3aKOHa MMeeT NBOMCTBeHHbINH XxapakTep. C OJHOW CTOPOHBI, 3aKOH OT
MMEHHM TOCyJapCTBa 3a/ae€T TPaHULIbI B OTHOIICHUAX MexAy rpaxiaaH. C apyroit
CTOPOHBI, 3aKOH SIBJIIETCA MPABOBOM OCHOBOW IJIsi NEHCTBUN HCIIOJHUTEIBHON M
cyne6Hoi BetBeit Biactu (Leisner, 2001:51).

3aKOoH Kak OCHOBA JJIsl ISMCTBUIA rOCYJapCTBEHHBIX OPraHOB MPUOOPETAET CBOI-
CTBO HMHCTPYMEHTa B PYKax TOCYyJIapCTBa, PYKOBOJCTBYIOIIETOCS COOCTBEHHBIMH

NPEACTaBICHUSIMH O 1IeTIECO00Pa3HOCTH MPUHATHUS TEX WM WHBIX MPAaBOTBOPUYECKHUX

pemiennii (Leisner, 2001: 52). MHCTpyMeHTaIM3aIusl 3aKOHOTBOPYECTBA IPHUBEIIA
K paAMKaJIbHOMY U3MEHEHUIO (PYHKITH 3aKOHA, BBIPAXKAIOIIEMYCS K IEPEXOY OT CTa-
Ounm3anyy OOIIECTBEHHON KU3HH K CTUMYJIMPOBAHHUIO €r0 Pa3BUTHS MPH TTOMOIIH
3akoHa. Tam, rae o0mecTBeHHbIE OTHOMEHHS KKy TCsl 3aKOHOATEII0 HEIOCTAaTOYHO
«Pa3BUTHIMUY», 3aKOHOJNATENIb UMEET BO3MOXHOCTH HCIIPABUTH CHTYAIHIO TTOCPE/I-
CTBOM 3aKoHa. [I0CTOSIHHO yITydIaemMblii 3aKOH, TAKAM 00pa3oM, CTAHOBHUTCS CHHOHH-
MOM TIOCTOSIHHO M3MeHsemoro 3akoHa (Leisner, 2001:54).

C nmaHHOW TOYKOW 3PEHHUs CIEMyeT COrNIacuThCs. [l TOro, 4TOOBI MPOUILIIO-
CTPUPOBATH CBS3b MHCTPYMEHTAIU3AIMN 3aKOHOTBOPYECTBA M 3aKOHOATEILHOW WH-
Gusiiu, oOpaTUMCs K IOHATHIO TpaBooOpa3oBanus. Kak ormeuaer B.B. Tpodumos,
npaBooOpa3zoBaHUe MPECTABIAET COOOM «IBYEIHHBIN MPOIECC CIOHTaHHOTO (001IIe-
COILIMAJILHOTO) W TUIAHOMEPHO-PAIIMOHATIBHOTO (IIPABOTBOPUYECKOT0) (POPMHUPOBAHHUS
cuctembl paBoBbIX HOPM (Trofimov, 2013). Mcxoas U3 npeioxkeHHOTO ONpeAeTIeHIs
paBooOpa3zoBaHMsl, MOKHO BBIJIEIIUT JIBa MMOIX0/Ia K 3aKOHOTBOPUYECTBY.

[epBblit TOIXO BHIPAXKAETCS B MOMCKE U 3aKPETIJICHUH B TEKCTE MPUHUMAEMBbIX
3aKOHOB (POPMUPYIOLIUXCS B OOIIECTBE MPABOBBIX HOPM. JlaHHBIN THIT 3aKOHOTBOpYE-
CTBa TMpernojaraeT OOBEKTUBHBIE OTPAHUYECHHS] TPABOTBOPUYECKOW AaKTHBHOCTH,

10 Tocynapcreennas Jlyma @enepansuoro Cobpamus Poccuiickoii ®emepaunn. 2020. TlonHbli Texcr
BoicTymuieHus [Ipencenarens l'ocynapctBennoit ymbl BsuecnaBa Bononuna Ha 3aKpbITUM BECEHHEH CeCCHU
T'Jl. Pesxxum mocrtyma: http://duma.gov.ru/news/49178/ (nara oopamenns: 01.09.2021).
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MOCKOJIbKY 3aKOHOJIATEIIb HE «M300peTaeT MpaBoBbIe HOPMBI, HO JIUIIb (PUKCHUPYET B
3aKOHE CYIIECTBYIOIIYIO MPABOBYIO PEATbHOCTb.

B ocHOBe BTOpOTro 1Mo1x0/1a K 3aKOHOTBOPUYECTBY, KOTOPBI MOXKET OBITh Ha3BaH
WHCTPYMEHTAJIbHBIM, JIGKHUT MPUHIIMI Pa3yMHOCTH, MPEANUCHIBAIOIINN 11e1ecoo0pas-
HOCTb JICUCTBUH CyObEKTOB B IpaBoBoM peryiupoBanuu (Vlasenko, 2012). 3akonoa-
TCJIb MOKET CaMOCTOATCIIbHO YCTAHABJIMBATD LCJIN HOpMaTPIBHOﬁ periaMeHTauuu 06—
IIECTBEHHBIX OTHOIICHWI W BBIOMPATH MOAXOIAIINE IOPUINICCKIE KOHCTPYKIIMH TS
UX TOCTHKeHHs. V3 3TOro ciieayeT, 4To MpaBOTBOpYECKast aKTHBHOCTD 3aKOHOIATEIIs
OrpaHUYMBACTCS JIMIIb €r0 COOCTBEHHBIM IIEJICTIOIAraHHEM U MOXKET OBITh MPSMO HE
CBs3aHa C mporeccaMu (GOPMHUPOBAHUS TPABOBBIX HOPM, IPOTEKAIOIIMMHU B OOIIIECTBE.

[{enun 3aKOHOJATEIIBHOTO PETYJIMPOBAHUS XAPAKTEPU3YIOTCS JTUHAMU3MOM, UX
KOPPEKTHUPOBKA ABJISETCS OOBIUHBIM siBJIcHHEeM. OTHAKO BCIIS 32 U3MCHEHUSMH IIeJIei
3aKOHOJIATEIIBHOTO PETYJIUPOBAHUsSI OOHOBJICHUIO TOJABEPTacTCs U HHCTPYMEHTapUi
UX JIOCTHXKCHUSI — 3aKOHOAATENbCTBO. MHCTpyMEHTaIM3auus 3aKOHOTBOPYECTBA
cMemaer 0ajJaHc CTa0MILHOCTH U IMHAMHU3MA 3aKOHA B CTOPOHY H3MEHYMBOCTH 3aKO-
HomoJiokeHud. Takum 00pa3zom, CBOOO/Ia IieNenoaraHus 3aKOHOIaTeIIbHOTO PeTryJIi-
POBaHUsI B COBOKYITHOCTH C MOJUTHYSCKONH MOTHUBAIIUCH TIPEBPAIIIAIOT 3aKOHO/IATEIIS B
UCTOYHHUK FOPUIHYCCKON HHMIIAIHH.

3aKOH M MCHOJIHUTEIbHAS BJIACTh

ObecniennBanue 3akoHa cBs3bIBaeTcs B. JlsiicHepom ¢ ocnabnenuem orpanude-
HUH, HaJaraeMbIX 3aKOHOM Ha JIEUCTBUS HCIIOJHUTENbHON BiacTH. CriocoOHOCTH 3a-
KOHA OTPaHUYUBATh JACHCTBUS UCIIOJHUTEIBHOMN BIACTH MPSAMO 00YCJIOBIIEHA HE3aBU-
CHUMOCTBIO €T0 COJIEPKaHMsI OT BOJIM yIpaBieHUeB. OJHAKO UMEHHO UCIIOJHUTEIbHAS
BJIACTH BO MHOTOM OINPEJIEISICT COACPKAHUE 3aKOHOJIATEIbCTBA, B MIEPBYIO OYEPE/h
MOCPEACTBOM (PaKTUIECKOTO KOHTPOJIS 3aKOHOTBOPYECKON HHUIINATUBEI.

JleficTBHS MCIIOJHUTEIBHONW BJIACTU JOJOKHBI OBITH OCHOBaHBI Ha 3akoHe. Ha
NpPaKTUKE 3TO O3HAYAET, YTO 3aKOHOJATEIb BBIHYKIEH pa3feisaTh Opems perieHHs
YIPaBIEHYECKUX BOIPOCOB C UCHOJHUTEIBHON BJIACThIO0. POpMUPYST HOPMATUBHYIO
0a3y nns AeWcTBUH aJMUHHUCTpAIMM, 3aKOHOAATEIb OKAa3bIBAa€TCS BOBJICYEHHBIM
B JIMHAMUKY YIIPaBICHYECKON NEATEIbHOCTH, IOCKOIbKY YIpaBieHUaM uid 3ddex-
TUBHOM pabOThI HYKHBI HOBBIE U IOCTOSIHHO MEHSIOIIHECS HOpMbI. OTCI01a ITOCTOSH-
Hasi MHTEHCU(UKALMS 3aKOHOTBOPUYECTBA, JUKTyeMas MOTPEOHOCTSIMH YIpaBICHHUS.
Ilo muenuto B. JldiicHepa, coBpeMEeHHBIH MHapjJaMEHT — 3TO HE YTO HMHOE, Kak
paTHQUKAIMOHHBIA OpraH JJisi aAMHHHUCTPATUBHBIX HYXI. ComepikaHue 3aKOHOa-
TEJIbCTBA ONpPEAEIIETC MCXOs U3 TeKyIx moTpebHocteit Oropokparuu (Leisner,
2001:61—62).

JlanHbIi BEIBOJT 000CHOBBIBaeTcs B. JIsiicHepoM CTaTHCTHUKOM 3aKOHOTBOpYE-
ckoro mporecca. [IpaBUTebCTBEHHBIE 3aKOHOIIPOESKTHI KOJMYECTBEHHO MPeo0IagaroT
B 00LIEM YHUCIIe 3aKOHOMPOEKTOB. TakuMm 00pa3oM, yCTaHOBJIEHUE IOCIIOACTBA UCIIOI-
HUTEIbHOW BJIACTH HaJ 3aKOHOTBOPYECTBOM PEAIU3YETCS MOCPEICTBOM «3aXBATa»
MPaBUTEILCTBOM 3aKoHoJaTenbHOW wHHNMATHBBEI (Leisner, 2001:63—64). C Toro
MOMEHTA, KOTJla yIpaBJIIEHHE OKa3ajoCh B PyKax MOAIEPKUBAEMOI0 NapiiaMEHTOM
MPAaBUTEIbCTBA, Pa3JICICHUE BIACTe yTpaTWiIO CBOEe (yHIAMEHTAIbHOE 3HAuCHUE.
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[IpeBpamienre 3akoHa W3 CTAOMIBHOTO TOPSAKA OTHOLIEHMH B MHCTPYMEHT
MOJIUTUYECKOM BJIACTH CTaJ0 BO3MOXKHBIM Ojlarofiaps TpaHcopmaliu 3aKkoHa B HOp-
MaTHBHYIO OCHOBY ylpaBiieHuecKo aearenbHoctH (Leisner, 2001:65).

Cratuctuka (eaepalbHOrO 3aKOHOTBOPYECKOro mpouecca B Poccum Takke
JEMOHTHUPYET 3HAYUTEIbHOE BIUSHUE UCTIOHUTENIFHON BIACTH HA MPUHATHE 3aKOHO-
TBOpueckux pemenuit. Hanpumep, B nepuos ¢ 1994 mo 2005 r. 601bIIMHCTBO 3aKOHO-
NpoeKTOB ObUTO BHECeHO B ['ocynapcTBennyto Jymy no ununuaruse [lpaButenscTa
Poccuiickoit ®eaepanun, uro, no maeruto K.C. lllenokoBa, cneayeT paciieHUBaTh Kak
OJIMH U3 acTeKToB Oropokpartu3zaruu npasa (Shchelokov, 2008:81). o coctosHIIO Ha
mapt 2021 1. B ['ocynapcTBeHHYI0 TyMy ObUTO BHECEHO 1705 «paBUTENBCTBEHHBIX)
3aKOHONPOEKTOB. C TOYKM 3peHHsI 3aKOHOTBOPYECKOM aKTMBHOCTH IlpaBHUTENbCTBO
Poccuiickoii @enepanuu ABIETCS BTOPBIM ocIe AenyTaToB ['ocyaapcTBeHHON Jymbl
CyOBEKTOM TIpaBa 3aKOHOJATENbHOM HHUITUATUBHI |,

Jlaxxe HE MMs BO3MOXHOCTH IPSIMO ONPEIENATh COAEpKaHHE 3aKOHOB, OOpO-
KpaTus criocoOHa HaBs3aTh 3aKOHOJATENIO CBOIO BOJIIO C IMOMOIIBIO aIMHUHUCTPATHB-
HOTO TOJIKOBaHMS 3aKOHOJATENbCTBA. B cuiy ocoOeHHOCTeN cBoel NesTeTbHOCTH
OropokpaTHsi UMeeT B cdepe yIpaBlIeHUS KOMIETEHTHOCTHOE W WH(GOPMAIMOHHOE
MPEBOCXOJICTBO HAJl FpakIaHaMH, CYIbsIMH U 3aKoHoaTeneM. O6nanas oOMUPHBIMH
MO3HAHUSIMHM KEHCOB NPaBONPHUMEHEHUS, UCIOJIHHUTEIbHAs BJIacTb B HauOOJIbIIEH
CTEMEeHH OCBEIOMIIEHA O (DAKTHMUYECKUX MOCIEACTBUAX MPUMEHEHNUs 3akoHa. [Ipu 3Tom
JieTanu3alrs 3aKOHOJaTeNIbCTBA HE BJICYET YCUIICHUS MOJYUHEHHOCTU UCIIOHUTEIb-
HOM BiacTu 3akoHy. Hampotus, yem Oosiee HIOAHCHPOBAHO IPAaBOE PETyJIMPOBAHUE,
TeM 0oJIblle NIMPOKHE BO3MOXKHOCTH TOJIKOBAHHUS 3aKOHA OTPBIBAIOTCS Iepe]] Oropo-
kpatueii (Leisner, 2001:84—385).

B »TO# CBSI3M IpU BO3HUKHOBEHHUH CIIOPOB CyA€OHBIE OPTaHbI B OOJBIITMHCTBE
CJIy4aeB OXOTHO I10JIATal0TCs Ha BBICOKUH YPOBEHB ITPABOBOM SKCIIEPTU3bI OPTraHOB UC-
HOJHUTENBHBINA BinacTH. Kpome Toro, npuHuMas BO BHUMaHHE TIIyOOKYIO BOBJICUECH-
HOCTb MCIIOJIHUTEIBHON BIIACTH B MPOLIECC MPHUHATHS 3aKOHOTBOPUYECKUX PELICHU,
cyneOHbIe OpraHbl YYHUTHIBAIOT (DAaKTHUECKYI0 ayTeHTUYHOCTH TOJKOBAHHUS 3aKOHA,
npeiaraeMoro ynpasieHaMu. Kak mokasbiBaeT HpakTHKa, Cyl1e0HOE TOJKOBAaHUE
3aKOHa clieAyeT MOHUMAaHHUIO 3aKOHa, ucxoasuero ot 6ropokpatun (Leisner, 2001:86).

[TonBoas utor, B. JIsgiicHep oTMeyaeT, 4TO 3aKOH OTPAHUYUBACT UCIIOTHUTEb-
HYIO BJIACTh JIUIIb B KpallHUX cilydasx. McnoaHuTenbHas BIacTh B pa3iMuHbIX (hopMax
3aKJIIOYMIIA «MUPOBOE COIJIALIEHUE» C 3aKOHOM, B KOTOPOM OIOpPOKpATUsi BUAUT YIIO-
psiioueHHoe BbIpaxkeHue csoeit Bosu (Leisner, 2001:88).

ITo HameMy MHEHHUIO, YCTAaHOBJIEHHE HCIOJIHUTEIFHON BIIACTBIO MPSIMOTO HIIN
KOCBEHHOT'0 KOHTPOJISI HaJ] 3aKOHOM ITyTE€M OIIPEJICIIEHUS €0 COACPKAHUS OKa3bIBACT
CYLLIECTBEHHOE BJIMSHHE HA MHTEHCHBHOCTBH 3aKOHOTBOpYECKOro mpouecca. «bropo-
KpPaTU3UPOBAHHBII» 3aKOH MOMET OCTaBaThCsl CTAaOWIBHBIM JIMIIb IIOCTOJIBKY,
MOCKOJIBKY B 3TOM 3aMHTEPECOBAaHA UCIIOJIHUTENbHAS BiIacTh. OJIHAKO 3aMHTEPECOBAH-
HOCTb MCIIOJIHUTEIBHON BJIACTH B CTAOMJIBHOCTU 3aKOHA HE SIBJISIETCS OYEBUAHOM.
VYyeHble-npaBoBeIbl HEOJHOKPATHO 0OpaIlajii BHUMaHUE HA MPOoOJIeMy HELEeIEBOTro

' Cucrema obecrieuenns 3akoHOAATeNbHOU nesrensHocTd (2021). MudopMmamus o 3aKOHOMPOEKTax
M 3aKOHaX 0o  cyObekTaM  IIpaBa  3aKOHOJATENBHOW  WMHMIMATHBBL ~ PexuM  jocTymna:
https://sozd.duma.gov.ru/oz_info_spzi/spzi_list (zaTa obpamenus: 01.09.2021).
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UCIIOJb30BAaHUSI MEXaHU3MOB IpaBOTBOpUECTBAa B Hamiei cTpaHe. Hampumep,
C.A. JleHnCcOB ONMHUCKHIBAET MPUEMbI 3aKOHOAATEIbHON TEXHUKH, YaCTO UCIOIb3yEMbIE
B MHTepecax rpynn ympasieHieB. Cpeau HHUX: HEONpPeIeIeHHOCTh U HESICHOCTh, a
Tak)Ke MPOTHUBOPEUNUBOCTH MPaBoBbIX HOPM (Denisov, 2001:254—268).

Jlerko BUETH, CKOJb BHITOJHBIM CTAHOBUTCS TMOJIOKEHUE YIPABIICHIEB B KOH-
TEeKCTe WHTECHCU(PHUKAIMN 3aKOHOMATEIBHOTO perynupoBanus. C OTHOW CTOPOHBI,
KOJINYECTBEHHOE YBEJIMYEHNE HOPMATHBHOTO MaTepuaia o0ecrednBaeT O10pOKpaTHIO
HOBBIMH MTOJTHOMOYHSIMH. C IpyToi CTOPOHBI, KOJUTM3HOHHOCTD U HEOIPEeICHHOCTD
NPaBOBBIX HOPM OTKPBIBAIOT JIOTIOJIHUTEIbHBIE BO3MOKHOCTHU IUIsi OECKOHTPOIBHBIX
neiictBuii. Takum oOpa3oM, eciii 6€30roBOPOYHO MPUHATH Te3uc 3.M. UepHUIIOBCKOTO
O TPUPOTHOM CTPEMIJICHUH HCIIOJHHUTEIBHON BIIACTH K HE3aBUCHMMOCTH U OECKOH-
tponbHOcTH (Chernilovsky, 1989: 55), HeoOxoauMoO Takke MpPU3HATH, YTO OFOPOKpa-
THU3ALMs] 3aKOHA NTOPOKAAET 3aKOHOIATENIbHY0 HH(IIAIMIO.

3akoH U cyleOHas BJIACTH

Kak ormeuaer B. JIsiicHep, KOHCTUTYLMOHHBIN IPUHLIUII HE3aBUCUMOCTH IIpa-
BOCY/IUS HE JIeJIaeT CyJeOHYI0 BIacTh Bparom 3akoHa. CyneOHble pemeHus 1eMOKpa-
TUYECKH JITUTUMHBI TOJILKO B TOM cCIlydae, €Clii OHM OCHOBaHBI Ha 3aKOHE. JTO
00CTOSITETLCTBO OOYCITaBIMBACT 3aWHTEPECOBAHHOCTh CYJEOHOM BIIACTH B CTPOTOM
3aKOHHOCTH CBouX perieHuil. [logunHeHne 3aKoHy HaleXHO 3alUINAeT CyAeOHYIO
BJIACTh OT MOJIMTHYECKOTO U obmiecTBenHoro nasienus (Leisner, 2001:94—95).

B To ke Bpemsi He3aBHCHUMOCTh Cy/A€OHON BIACTU MPEJOCTABISIET €l CUIbHYIO
MO3ULIMIO 10 OTHOLIEHUIO K 3aKkoHy. [lo MHeHuto B. JlsiicHepa, Bons 3akoHOAATes,
BBIp@XCHHASI B 3aKOHE, PEISITUBU3UPOBAaHA OTOBOPKOM CyI€OHOTO MPaBONPUMEHEHHS.
Tax, naxxe ornaneHHbie 3P GEKTHI elIe He MPUHITOTO 3aKOHA OTPEAEIIeTCs YKe BhIpa-
JKEHHOW BOJIEH CyZeOHBIX OpraHOB, MPUMEHSIONIMX 3aKOH, TO €CTh CYIIECTBYIOIICH
CyneOHON NpakTUKOW. [IpUHITMTT HE3aBUCUMOCTH MPABOCYIHS JIeIaeT CyJl XO3IUHOM
TOJIKOBAaHUS W TIPUMEHEHUS 3aKOHOIIOJIOKEHUH. B 3TON CBSI3M COOCTBEHHBIN BKIIA
CyleOHOW BJIACTH B COJACPKAHHWE 3aKOHOJATEIIbCTBA OKA3bIBACTCS PEIIAIONTIM
(Leisner, 2001:93—94). 3akoH TakoB, KAKHM €ro IOHUMAET CY/IbsI, BOJISI 3aKOHOAAaTETIs
BropuyHa. [Ipu 3TOM 3HaYeHHE Cy1eOHOrO TOJIKOBAHMS YBEIMUMBAETCS MPOMOPLHO-
HAJIbHO CHIKEHHMIO KauyecTBa 3aKoHa. Tawm, I/ie 3aKOHOJIaTelIb HE TOCTUT MOCTABJICH-
HBIX 1eJIeH B CHITy TIEPerpy>KeHHOCTH MM HEXBATKH BPEMEHH, Ha IOMOIIIb MPUXOIST
cynpu. CrnabocTh 3aKOHOAATENS MOPOKIAET TOCMOICTBO Cy/IeOHON BIIACTH HAJ 3aKO-
HoMm (Leisner, 2001:97).

['unepTpodupoBanHOE 3HAUYCHHE CYACOHOW MPAKTHKU MPUBOIUT K TOMY, YTO
WHIMBHUIYJILHBIA PaBOW aKT, KOTOPBINA JOJHKEH OBITH TIOTYMHEH 3aKOHY, B peaIbHO-
CTH 3aHAMaeT MecTo 3akoHa. [lo maenuto B. JIgiicHepa, ypaBHEHHE pEIICHUS IO KOH-
KPETHOMY JIENIy M 3aKOHA BbIpaKaeT KPU3HUC KOHIICTIIIMM 3aKOHA. Y YeHBIH YKa3bIBaET
Ha HEJIOIyCTHUMOCTh CMEIICHUS CyIeOHOro IpaBa U MpaBa, OCHOBAHHOTO HA 3aKOHO-
narenbcTBe. Tak, 3HAYeHUE U CMBICIT 3aKOHA 3aKJIF0YaeTCsl B CTAOMIIBHOCTH, SICHOCTH U
MPEJICKa3yeMOCTH €ro MojoxeHu. B cBoro ouepenp, cynedHoe MpaBo MOCTOSHHO MO/~
BEPraeTcs HeMmpeACKa3yeMbIM U HEOOCYkK/1aeMbIM U3MEHEHHSM B M0JIb3Y CAMUX CY/JIOB,
CcylneOHOe MpaBO HE 3HAET MyOJMYHOCTH 3aKOHOTBOPYECKOro mpoiiecca. MHbIMEU
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CIIOBaMH, CyJbM CBOMMHU pELIEHUSIMH HE CIOCOOHBI CO3/1aTh IPABOBOM aKT,
HKBHUBAJICHTHBIN 3aKoHy. [TonMeHa cy1eOHBIM MPaBOM 3aKOHOIATEIBHOIO NPaBa BEAET
JUIh K ociiabnenuto 3akona (Leisner, 2001:100—101).

ITo muenuto B. JlsiicHepa, npoOieMy pelsiTUBU3ALMM 3aKOHA yCyTyOsseT KOH-
CTUTYIIMOHHOE NpaBocyaue. [1osiBiaeHrne KOHCTUTYIIMHU CO3/1aJI0 BHYTPEHHEIO Hecoria-
COBaHHOCTH B KOHIEMIMHU 3aKOHA. Tak, KOHCTUTYIMS OKa3ajach MPOTHUBOIOCTABIICHA
«TPOCTOMY 3aKOHY», TO €CTh MPOYHUM 3aKOHOJATEIbHBIM aKTaM, OTPaXaroUuM
JUHAMUKY OOLIeCTBEHHOTo pa3BuTHs. [Ipu 3TOM pemieHue BOnmpoca 0 COOTBETCTBUHU
MOJIO)KEHUN «IPOCTOr0 3aKOHA» KOHCTHUTYLMH OCTABJIEHO Ha YCMOTpPEHHE OpraHa
KOHCTUTYLIMOHHOT'O IIPAaBOCYIUs1, IPU3BAHHOTO CAEPKUBATh PAIMKAIBHOE IEMOKpPATH-
yeckoe 3akoHoTBopuecTBO (Leisner, 2001:46).

Hecmotps Ha TO, 4TO 707151 3aKOHOB, TPU3HABAEMBIX BBICIIIMMH Cy1aMU HECOOT-
BETCTBYIOIIUMHU KOHCTUTYLIMH, SBJISETCS HE3HAYUTEILHOM, TEM HE MEHEe, CYIIIECTBYET
MOTEHIMATbHAA BO3MOKHOCTh PACX0XICHUS MO3UIMI HE3aBUCUMOTO KOHCTUTYIIHOH-
HOTO CyJla U 3aKOHOJIATEJISI 1T0 BONPOCY KOHCTUTYIIMOHHOCTH TE€X UITM MHBIX 3aKOHO 1a-
TENBHBIX akTOB. M3 3TOrO CreAyeTr mpUHIMIHAIbHASL OCIOPUMOCTh 3aKOHA, TIOJIOXKE-
HUSI KOTOPOTO MOTYT OBITh TIOJIBEPTHYTHI PEBU3HMH BBICIIIUM CYJIOM.

[To muenuto B. JlsiicHepa, BMeCT€ € OCIOPHMOCTBIO 3aKOH MPHOOpETaeT
CBOMCTBO HEOKOHYATENBbHOCTH. M3MaBaeMblil MapiaMEHTOM 3aKOHOJATEIbHBIA aKT
HaXOAMTCA MOJI YTPO30i MEepecMoTpa €ro NOJ0KEHUH BBICIIMM Cy1eOHBIM OPIaHOM.
[TonHOMOYHMS KOHCTUTYLIMOHHOTO CyJla MO MEePecMOTPY 3aKOHOJATENbHBIX aKTOB
JIEJIal0T €ro KBa3W3aKOHOJATENIEeM, «TPETheil majnaToi mapjiaMeHTa» C MpaBOM OTJIO-
JKEHHOT'O TOJIOCOBaHUA. B 3TON CBSI3M 3aKOH MOXKET CTaTh MOJHOLIEHHBIM TOJBKO
B TOM CJIy4ae ero 0JJOOpeHHs KOHCTUTYIIMOHHBIM Cy/I0M, 00J1a/Ial0lUM MOHOMOIUEH
Ha BbIcHIee opuandeckoe 3Hanue (Leisner, 2001:104—106).

Crnenys noruke paccyxnenuit B. JlsiicHepa, He0OX0IMMO cieaTh BBIBOII, YTO
JI0 MOMEHTa «paTU(UKALINN) CyI0M 3aKOH MPEACTABIISET COOOM JIUIITh HEKYIO HOpMa-
TUBHYIO «3arOTOBKY», U3 KOTOPOIl Cy/neOHOI BETBU BIIACTH €IIe MPEACTOUT CIIENATh
JIeCTBEHHOE MIPABOBOE CPENICTBO. 3aKOH, TAKUM 00pa3oM, He MOXKET MPETEHA0BATh Ha
MOCTOSTHCTBO, TOCKOJIBKY SIBJISIETCS] IPUHLUMITNAIBHO HEOKOHYATEIbHBIM ITPaBOTBOPYE-
ckuM pemieHreM. OtmeuenHas B. Jlsiicnepom mpo6iieMa B3aMMOOTHOILIEHHUH 3aKOHA U
Cyl1eOHOM BETBM BJIACTH, HA HAIl B3IJIAJl, 3aKJIIOYAETCSl B YACTUYHOM YyCTymKe Cyny
KOHTPOJIA HaJl 3aKOHOM. 3aKOHOIaTeNIbHas U cyZeOHas BIAacTh 00pa3yroT KOJIJICKTUB-
HOT'0 3aKOHOTBOPIIA MPHU (hOpMATEHOM pa3ieIeHuu CyAeOHOM 1 3aKOHOIaTEIbHOI BET-
Beill BiacTu. TakuM 00pa3oM, CyibU BTOPTalOTCS B UYKIBIH UM IIPOIIECC 3aKOHOTBOP-
YeCTBa, CIEICTBUEM UETO SBJISETCS 00eClieHnBaHNe 3aKOHa.

B oredecTBeHHONW Hay4HOH JINTEPAType BBICKA3BIBAIOTCS Pa3IMUHBbIE TOYKH
3peHHsI OTHOCHUTEIBHO BOBJIEUCHHS CyJI€OHOM BJIACTH B 3aKOHOTBOPYECKUH MPOILIECC
BHE paMOK peaJu3aluy IpaBa 3aKOHOTBOPYECKOH MHUIMATHUBBIL. Tak, 110 MHEHHIO
B.B. Epmiosa, paznensemoro T.A. XKenapiOnHoH, « ‘CyeiCKHil aKTUBU3M ) TTPUBOIUT
K CMELICHHIO MPAaBOTBOPYECKUX U MPAaBONPUMEHUTENbHBIX (QYHKIUN 3aKOHOTBOpYE-
CKUX M CyIeOHBIX OpraHoB TOCYIApCTBEHHOH BIIACTH, pPAa3MBIBAaHHIO IIpaBa
“nenpaBom”» (Zheldybina, 2015).

B cBoto ouepens, no muenuto A.B. Jlemuna, Takoe cMelieHre He BIeYeT oOec-
[eHBaHWe 3akoHa. Hamportus, cyneOHBI akTHBH3M (CyZeOHOE MpPaBOTBOPYECTBO)
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ABJISIETCS OTHUM U3 HarlpaBiieHUuH 3((EeKTHUBHOTO TPOTUBOAECHCTBHS 3aKOHOIATEIbHOM
uHsmy. [IposiBieHusMu cyJeOHOro akTUBHM3Ma SBISIOTCS KOHKPETHU3AlKs MpaBo-
BBIX HOPM, pacHIMpUTENIbHOE (OTPaHUYUTENIbHOE) TOJKOBAaHUE, BOCIIOIHEHHE Mpode-
JIOB IyTEM AaHAJIOTUH, HCIIOJIb30BaHUE CyNEOHBIX JOKTPHH, a Takke oOpalieHHe K
NpUHLIMIIAM TIpaBa W TMPaBOBBIM IIEHHOCTSM. HajeneHwe cyna mpaBOTBOPUYECKOM
¢dyHKIHEH B yKa3aHHBIX (popMax, ¢ TOUKH 3PEHHUS] YUEHOTO, CIOCOOHO «Pa3Tpy3UTh»
3aKOHOJIATENsI U CHU3UTH TeMITbI 3aKOoHOTBOpYecTBa (Demin, 2016:88—89).

Jannas mo3unusi 3aciayxuBaeT BHuUMaHusA. CyneOHOE NPaBOTBOPYECTBO B
HepBYIO O4epeIb accouuupyercs ¢ popmupoBanuem cyaedHoro npeneaenrta. Cepbes-
HBIM JIOCTOMHCTBOM TPELIEICHTHON CUCTEMBI SIBIISICTCS «CTAOMIBHOCTH MPABOBBIX I10-
3ULMNA TPU UX MOCTETIEHHOM 3BOMOIIMOHUpoBaHum» (Ivanov, 2010). JanHyio TOUKy
3peHusl pa3leisioT U 3apyOexHble crneuuanuctel. Hampumep, mo muenuto ['Bumo
Kanabpesu, mockonbky MeanieHHOe cyZeOHOe pa3BUTHE MPABOBBIX HOPM MPUEMIIEMO
U JIaXKe KeJaTelbHO, CyAbl OOIIEro MpaBa Jyyllle BCEro MPpUCIOCOOIEHbl K N3MEHEHUIO
MIPABOBBIX HOPM, COXPaHsIsi IPU TOM UX IPEEMCTBEHHOCTh U cTabmibHOCTh (Calabresi,
1982:163). OOBEKTUBHBIE OTPAHUYCHHUSI HHTEHCUBHOCTH MPEIIEICHTHOTO MPaBOTBOP-
YecTBa JICTAI0T CyIeOHBII TPEleCHT CyIIeCTBEHHO 0oiee CTaOMIbHBIM HCTOYHUKOM
IpaBa, HEXKEITM HOPMATHUBHEIHN MpaBoBoi akT. B aToi cBs3u I'. Kanabpesu paccmarpu-
BAaeT IPELEIEHTHOE MPAaBOTBOPUYECTBO KAK JEHCTBEHHOE CPEJICTBO MIPOTUB MPABOBBIX
NaToJIOTUH, CBA3aHHBIX C HWHTEHCH(HKaNWell 3aKOHOTBOPYECKOTO Ipolecca
(Calabresi, 1982:240).

Bwmecre ¢ TeM nogo6Hast MoJienb CTaOMIM3aIMK IPaBOTBOPUYECTBA CJIa00 MpUMe-
HUMa K CTpaHaM pOMaHO-T€pMaHCKOM MPaBOBOM CEMbHU, K YHCITY KOTOPBIX MOXKET OBbITh
oTHeceHa U Poccus. JJoMUHUpYIOIIMI XapakTep HOPMATHBHOIO IPABOBOIO aKTa
B CHCTEME€ MCTOYHHMKOB IpaBa, coueTaeMblil ¢ (haKTUYECKOW CyBepeHu3anueil cyaeo-
Hoit Bractu (Timoshina, 2016), co3gaeT MpeanOCHUIKH I BBIXOJSAIIETO 32 PaMKH
3aKOHOTBOPYECKOW MHHUIIMATHBHI BMEIIATEIbCTBA CY/IeOHON BETBH BIIACTH B 3aKOHO-
TBOpYECKUH Tporiecc. [IponmmocTpupyemM JaHHBIN TE3UC CIEAYIOIMINM TPUMEPOM.

B cootBerctBum ¢ mynkrom 1 crateu 333 'paknanckoro kogexca Poccuiickoii
®denepanyy, €cau MoJyIeKalas yrnjaaTe HeyCTOWKa IBHO HECOpa3MEpPHa IOCIIEICTBUAM
HapyIIeHus 00s13aTebCTBA, Cy/l BIPaBe YMEHbIIUTH HeycTolKy' 2. Ha nepBblii B3Iz,
JTAHHOE 3aKOHOTOJIOKEHHE MOXKET MOKa3aThCs JOCTAaTOYHO SICHBIM. BMecTe ¢ TeM, ¢
Touku 3peHust Koncrurynuonnoro cyna Poccuiickoi denepanuu, B yka3aHHON CTaThe
I'paxxpanckoro kogekca Poccuiickoit denepanu pedub WAET HE O MpaBe cyla, a,
M0 CYIIECTBY, O €r0 00S3aHHOCTH YCTAaHOBHUTH OallaHC MEXIY MPUMEHSIEMOH K Hapy-
IIATEI0 MEPOH OTBETCTBEHHOCTH W OIICHKOW JIEHCTBUTENHHOTO (2 HE BO3MOXKHOTO)
pasmepa ymiep6a, IPUYMHEHHOTO B pe3ylbTaTe KOHKPETHOTO IIpaBOHapylieHus'>.
Takxum oOpazom, 6e3 yuera mo3uruu KoncrurymnuonHoro cyna Poccuiickoit @enepa-
nmun  monokeHus: myHkta 1 crtatem 333 I'paxknmanckoro kojekca Poccuiickoit
®denepanyy JIMIIEHBI BCAKOTO cMbicia. [lo Hamemy MHEHMIO, TPUBEIECHHBIA IpUMEp
MOKa3bIBaET, YTO Cy/IeOHAs MPaKTUKA CHOCOOHA BHOCHUTD CYIIECTBEHHBIE KOPPEKTUBbI

2 pasnanckuii komexc Poccuiickoit Menepanuu (uacth meppas) or 30.11.1994 Ne 51-@3 // Cobpanue
3akoHomarenbeTBa PD. 1994, Ne 32, ct. 3301.

13 Onpenenenne Koncturymuonnoro cyaa Poccuiickoit @enepauun Ne 263-0/2000 ot 21.12.2000. Pexum
nocryma: http://doc.ksrf.ru/decision/KSRFDecision31281.pdf (zata obpamenus: 01.09.2021).
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B [IPaBOTBOPUYECKUE pellieHus 3akoHoaTensd. Henpeuenentnoe cyiebHoe npaBoTBOp-
4ecTBO ()OpMaJbHO HE CO3/1a€T CAMOCTOATEIbHYIO CHUCTEMY HCTOYHHKOB IpaBa,
MOCKOJIbKY 00bEKTOM MPaBOTBOPUECTBA CYAeOHOM 1 3aKOHOJATENILHOM BETBEH BIIACTH
octaercsi 3akoH. J[aHHOe OOCTOSITENTHCTBO MOATBEP)KIACT YK€ YHMOMSHYTBHIA TE3HC
B. Jlsaiicuepa o cyieOHOM mpaBONpUMEHEHUH Kak 0 (pUHAIHHOMN, U, B KOHEYHOM CUETE,
pelIaoIIE cTaguy 3aKOHOTBOPYECKOTO IIPOLECCa.

3akaroueHmne

Ha ocHoBaHMM IPOBEAEHHOTO HCCIEI0BAaHUS HEOOX0IMMO CAENaTh CIASAYIOIHIE
BBIBOJIBI.

3akoHoAaTeabHast HHPIIALKS MOXKET OBITH OMpeziesieHa Kak MPOoIecC CMEIICHUS
OanaHca cTaOMJIBHOCTH M JUHAMH3Ma 3aKOHOJATENHCTBA B CTOPOHY M3MEHYHUBOCTH
MaccrBa 3aKOHOJIATEIbHBIX aKTOB, CONMPSHKEHHBIA C HApacTaHUEM MPaBOBOW Heompe-
JICNICHHOCTH. BHENIHWM BBIpOKEHUEM 3aKOHOJATENFHOW WHQISAIMH BBICTYIIAET
NepMaHEHTHAas WHTEHCH(HKAIMSA 3aKOHOTBOPUYECKOW nesTenbHOCTH. [lo Hamemy
MHEHHIO0, OTMeUYeHHbIE B. JIsficHepom acTieKThI 3aKOHOAATeTbHOM HHMIIATINH (KpH3Uca
3aKOHa), TAaKUe KaK OTCYTCTBUE JACHCTBEHHBIX IOPHINYECKUX O0apbepoB Uil HOBEIUIU-
3allMM 3aKOHOAATEIbCTBA, CTPEMJICHUE 3aKOHOJATENs K IMOCTOSHHOMY YIIyYIIEHHUIO
JEHCTBYIOIIEIO 3aKOHOAATENBCTBA, & TAKXKE paJUKaJbHOE COKpAILIEHUE Meprola
CTaOMIILHOCTH 3aKOHOJIATEIbCTBA XapPAKTEPHBI U JIJIsl POCCUICKOH MPaBOBOM AEHCTBU-
TEJIBLHOCTH.

ba3oBoil mnpeanochUIKONM KpU3KCa 3aKOHA BBICTYHAeT CaMOCTOSITENbHOCTD
1 HE3aBUCHMOCTh BETBEH rocyJapcTBeHHOW BiacTH. Ha ypoBHe 3akoHOAaTelIbHON
BETBU BJIACTH ACKATANNS 3aKOHOTBOPUYECKON aKTUBHOCTH 00YCIIOBIIEHA TOTUTHYECKOM
MOTHBalLlMEl TMapiiaMeHTa, OPUEHTUPOBAHHOTO HAa MPUHATHE HHCTPYMEHTAIbHBIX
NPaBOTBOPYECKHX PEUICHUH O 3a1poCy IeMOKpaTHIecKoro oonpmmHacTBa. Ha ypoBHe
UCTIOJIHUTENILHON BETBH BJIACTH UCTOYHUKOM 3aKOHOATEIbHON HH(IISAINH BBICTYIIAET
BOBJICUECHUE 3aKOHOJATENs B JMHAMMKY YIPABICHUYECKOH AeATENbHOCTH. B cBOMO
ouepesb, Ha YpOBHE CyJeOHOW BETBM BIACTU OOECIICHHBAaHUE 3aKOHA OOYCIIOBJICHO
BBIXO/ISIIUM 32 PaMKH 3aKOHOTBOPYECKOW MHUIMATHBBI BMEIIATEIbCTBOM CYJEOHOM
BETBU BJIACTH B 3aKOHOTBOPYECKUM IIPOILIECC.

B Poccun nmpunnumn pasieneHus BuacTeit o0pa3yer oJIHy U3 OCHOB KOHCTHUTYIIH-
OHHOTO cTpos. B 3101 cBsi3u npensnoxennbii B. JIsiicHepoM NoX0/1 K MOUCKY NPUYUH
KPU3UCHOTO COCTOSIHMSI 3aKOHOTBOPUECTBA, OCHOBAHHBIM Ha aHAJIW3€ OTHOILIEHUH
3aKOHa M BETBEU BJIACTH KOHCTUTYIIMOHHOTO TOCYJApCTBA, MOXET OBITh MPUMEHEH
JUTSL TIeJICH OTIpesIeNIeHUs] MeXaHW3Ma 3aKOHOJaTelbHONH WHQIsuuMu B Poccuiickoit
®enepannu.
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NpaBoBoe ob6ecne4vyeHmne pexmma NpoTUMBOAENCTBUA
OTMbIBaHUIO 4OXOA0B, (PMHAHCUPOBAHUIO TeppopUusMa
B YCIIOBMAX MHTErpaumm HOBbIX TEXHOJIOrnNn

M.A. AkcenoBa "' D<

Poccuiickuit yauBepcuTeT ApyKOBI HAPOAOB, 2. Mocksa, Poccutickas @edepayus
D<laksenova ma@list.ru

AHHoTanmsA. PaccMaTpuBaeTcs pa3BUTHE IIPABOBOIO PETYJIMPOBAHUS B KOPPEISALHMH C MPOLEC-
CaMU UHTErpaliy HOBBIX LUGPOBBIX TEXHOJIOIUI Ha IIpUMepe peKUMa NPOTHBOAEHCTBYUSA OTMBIBAHUIO
J0XOJ0B, (MHAHCHUPOBAHHUIO TEPPOPHU3MA, (UHAHCHPOBAHUIO OPYKUS MACCOBOTO YHHYTOXKCHHUS.
IIpeanpunsaTa NONBITKA yCTAHOBUTb, HA KAKOM 3TAIle Pa3BUTHS HAXOAUTCS COBPEMEHHOE IIPABO B YaCTU
peryinpoBaHus UCIIOJIb30BaAHNUSA HOBBIX TEXHOJOTUI KaK YaCTHBIM CEKTOPOM, TaK U IoCyAapCTBECHHBIMHU
opra"amu. ITocraBieHa Leib U3y4UTh OCHOBHbIE HOPMAaTUBHbIE IIPABOBBIE AKThl U IOPUANYECKYIO IIPAK-
THKY Kak B Poccuiickoit ®@enepauun, Tak u 3a pybexom. IIpoaHannzupoBaHbl Hanbosiee U3BECTHBIE
3aKOHOMATEeNIbHbIC MHUIUATHBEI TOCYIAapCTB B c(epe peryaupoBaHHS HOBEIX TEXHOJOTHH, a Takxke
CBSI3aHHBIE C HUMHU HMHBIE IpaBoBble cepbl. OTMEYEHO OTCYTCTBHE €AMHON CHCTEMAaTHU3MPOBAaHHOH
IPaBOBOM OCHOBBI IJIs1 HCIONIb30BaHUS TaKUX TEXHOJOIUH, KaK UCKYCCTBEHHBIN UHTEILUIEKT, KPUIITOBA-
TFOTa, HAI[MOHAIBHBIE HHU(POBEIE BAFOTH 0aHKOB. CIenaH BEIBOJ] O BBICOKOM PHCKE MPUMEHEHHS HOBBIX
U(POBBIX TEXHOJOIMH 0e3 MOAEPHHU3ALUM TEXHUYECKONH OCHAIIEHHOCTH TOCYAAapCTBEHHBIX CHCTEM
1 6e3 coBepIICHCTBOBAHNSI HOPMaTHBHOI IPaBOBO#! 0a3bl X MpuMeHeHns. [IpeiokeHbr pekoMeHIaIuH
[0 JaJbHEHIIEMy Pa3BUTHIO MPaBOBOIl 6a3bl B 4aCTU BHEAPEHHS LU(GPOBLIX TEXHOIOTHMH, cAeNaH Psil
BBIBOZIOB, 00YyCIIaBIMBAIOIINX HEOOXOMMMOCTh M3MEHEHHMS IPOIlecca MOATOTOBKH 3aKOHOAATENBCTBA
B YaCTU UHTETPALUU HOBBIX TEXHOJIOTUH.
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Abstract. The article studies the development of legal regulation in correlation with the processes
of integration of digital technologies in the regime of combating money laundering, financing terrorism
and weapons of mass destruction. The research attempts to establish the stage of modern law development
in terms of regulating the use of new technologies by the private sector and state bodies. The goal is to
study regulatory legal acts and legal practice in the Russian Federation and other countries. The standard
legislative initiatives of states in the field of regulation of new technologies, as well as other related legal
spheres have been analyzed. The rearch notes the lack of a unified systematic legal basis for the use of
technologies such as artificial intelligence, cryptocurrency, and national digital currencies of banks. It has
been concluded that there is a high risk of using new digital technologies without modernizing state
equipment and improving the regulatory system base for their application. Recommendations are
proposed for further development of the database in terms of introduction of digital technologies. A
number of conclusions concerning necessitating changes in preparation of legislation on new technologies
integration have been made.
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BBenenne
B mocnennee aecaTuneTre TEXHOIOTHICSCKHIA MPOTPECC 3aCTaBHII OOIIECTBO BO

MHOTOM TO-ApPYyroMy B3IJIIHYTh Ha MPUBBIYHBIE (OPMBI CYLIECTBOBAaHHUS TOCyAap-
CTBEHHBIX CTPYKTYp U (DMHAHCOBBIX HWHCTUTYTOB. TeHAEHUHUA UHU(PPOBU3ALUN
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HKOHOMUK CTaBUT LIETbINA CIEKTP 3aJa4 Nepe]] rocyAapCTBEHHBIMU OPraHaMU 110 aBTO-
MaTH3alUH, CO3JaHII0 NH(OPMALIMOHHBIX CUCTEM, pa3paboTKe HU(POBHIX MIATPOPM
3IEKTPOHHON MH(PpaCTpyKTyphl Bcero rocynapcta (Lapaeva, 2021). B cBs3u ¢ yem
NPEeACTaBISIETCS] HEBO3MOXKHBIM OTPHULIATh KOJIOCCATbHOE BIMSHUE HOBBIX TEXHOJIO-
THH, TakuX Kak OJIOKYEHH, KpUIITOBAIIOTA, IU(pPOBas BaJOTa, HCKYCCTBEHHBIN
MHTEJUIEKT Ha BCE TOCyAapcTBEHHbIE M oOmiecTBeHHble cuctembl (Lyutova &
Fialkovskaya, 2021).

I'ocynapcTBa CTanKMBAIOTCS C HOBBIMHM BBI30BAMU M YIpO3aMH, YTO IUKTYET
HEOOXOIUMOCTh BHEIPEHHUS TMOKMX HOPMATHBHBIX HPABOBBIX JTOKYMEHTOB B CBOH
IOPUCIMKIIMY, aJalTallud HALIMOHAJILHOTO 3aKOHOIaTENIbCTBA TPEOOBAHUSAM Merapery-
asaTopoB. Ha ycremHyro 3KOHOMUYECKYHO JAEATEIBHOCTh BIMSAET COIJIACOBAHHOE
HCIOJIb30BaHNE YAaCTHOMNPABOBBIX U MyOJIMYHO-IIPABOBBIX PETYJISTOPOB B JI€ATEIbHO-
CTH OM3HEca, ¢ OJHON CTOPOHBI, U TUHAMUYHOE YIPaBIEHUYECKOE PETYJIHMPOBAHUE 3a
CYeT HOBBIX HMH(OPMALMOHHBIX TexHojoruii, ¢ apyroit (Tikhomirov & Talapina,
2020). Takue TeHIEHUUH BBIHYXIAIOT rOCYAapCTBA OLICHUBATH HOBBIE PUCKH KakK B
HAIIMOHAJIBHON cHCTeMe, TaK M B MEXKIyHapOJHO-IPABOBBIX OTHOIIEHHSX. B 3Toii
CBSI3U HEOOXOJIUMBIM SIBJISIETCS] KPOCC-KYJIbTYpPHBIN aHAJIN3 COBPEMEHHBIX TE€HACHINH
pPa3BUTHS TEXHOJIOTUH M IpaBa, NPOBEIECHUE KOMIIAPATHUBUCTCKUX HCCIEAOBAHUN B
TaHHBIX o0yacTsax (Zainutdinova, 2021).

OpnHoil u3 Hanbosee ysI3BUMBIX CUCTEM, KOTOPOI KOCHYJIUCh TEXHOJIOTUYECKUE
U3MEHEHUs, cTana cdepa MPOTUBOACHCTBUSI OTMBIBAHUIO JI0XO10B, (PMHAHCUPOBAHUIO
TeppopHu3Ma, GUHAHCUPOBAHHUIO PACIIPOCTPAHEHUS OPYKHSI MAaCCOBOTO YHUUYTOXKECHUS
(nanee — IO/ T/GPOMY).

Boprba ¢ oTMBIBaHHEM JI0OXOA0B M (PMHAHCUPOBAHUEM TEpPOpPHU3Ma, (PHHAHCH-
pOBaHHEM pACIpPOCTPAHEHHUS OpYXKHUS MAacCOBOIO YHHMYTOXKEHHUS (jajgee —
Ol/®T/O®POMY) — BakHelIIas 3a1a4a roCy/1apcTBa 1o 3amuTe ee GUHAHCOBOU CH-
CTEMbI, B OCHOBE KOTOPOM JIS)KUT UCIIOJIb30BAaHHE PHUCK-OPUEHTHPOBAHHOTO MOAX0/1a,
TaK KaK MIMEHHO CBOEBPEMEHHOE pEarpoBaHHE Ha PUCKH MO3BOJIAET TOCYIapCTBEH-
HBIM OpraHaM peaJn30BbIBaTh MOJHOMOYHS IO BBISIBICHUIO ONEpalUil, CBUIECTEIb-
CTBYIOLIMX O HE3aKOHHOM OCYIIECTBIEHUH CIEJIOK C MMYILECTBOM HJIM ONEpaluil ¢
JICHE)KHBIMH CPEJICTBAMU, CBS3aHHBIX C TEPPOPUCTUUECKOMN AESITETbHOCTBIO U OTMBI-
BAaHMEM JI0XOJI0B, a TaKXK€ OCYIIECTBICHHE TOCYJapCTBEHHOH MOJIUTUKU B cepe
[HO/®T/®POMY.

OTMETHM, YTO HOBBIE TEXHOJIOTMHU TMOSIBUJIMCH HE TOJIBKO Y TOCYAapCTBEHHBIX
OPTaHoOB, HO M Y JIMII, OCYIIECTBISIOINX MPECTYIHYIO AeATEIbHOCTE. [[puMenenue Ho-
BBIX TEXHOJOTMH OKa3piBaeT BiusHHE Ha pexum [IO/OT/OPOMY kak ¢ ToukH
3peHUs] MPUMEHEHHSI TAKUX TEXHOJIOTHH B pabOTe aHATUTUKOB, OCYIIECTBIISIOLIHNX 110-
WCK M aHAJIW3 TPaH3aKLUU{ HAa IPEeIMET IPOTUBONPABHOMN NEATEIBHOCTH, TaK U C TOUKH
3peHUsl IPUMEHEHUS HOBBIX TEXHOJOTUH B MIPECTYIMHBIX CXEMaX OTMBIBAHUS JOXOJI0B
U puHaHcupoBaHus Teppopusma (Aksenova, 2021).

B aTo0li cBA3M BOnpock! o0ecnedeHus: CTa0MIbBHOCTH IKOHOMUYECKON CHCTEMBI,
rOCYJJapCTBEHHOTO YIPABJICHUS, a TAKXKe (PMHAHCOBOM CUCTEMBI TOCYIapCTBa B yCIIO-
BUSX BJIMSHHUA HOBBIX TEXHOJIOTUH CTaHYT TJaBHBIMHU LEISMH 3aKOHOJATEIHLHOTO
pEryJIMpoBaHus B ONMXKaUIINe OB,
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I/ICKyCCTBeHHblﬁ HHTCJIJIEKT

[IprMeHeHne MCKYCCTBEHHOIO MHTEIUIEKTa B paboTe rocydapCTBEHHBIX Opra-
HOB, BOEHHOI, KOCMUYECKOH, MEIUIIMHCKON, POMBILLIIIEHHOW OTPACiIsIX Y’Ke CI0KHO
Ha3BaTh «HOBOW TeHneHuuei» (Gavrilova, 2021). O mepcnekTUBax UCHOIB30BAHUS
MCKYCCTBEHHOTO WHTEJUIEKTa HAIlMCAaHO HEMAJlo, OJHAKO YYEHBIMH JI0 CHX TIOp He
peIlleH BOMPOC OTBETCTBEHHOCTH 3a ONMIMOKHM B pab0Te MCKYCCTBEHHOTO MHTEIUICKTA,
a BeJlb MMEHHO 3TOT BOIIPOC SIBJISIETCA PELIAOIIMM Ha ITyTH K IIOBCEMECTHOMY MCIOJIb-
30BaHUI0 TexHonoruu (Ananenko, 2021).

Kak coobmaror CMU, BiepBbIe BOCHHBIN KBaJIPOKOIITEP, HAXOSICh B aBTOHOM-
HOM peskuMe paboThl, youn uenoseka'. Y 3To He HepBblii clydaii 10100HBIX MHIUICH-
TOB: paHee, B Apu30He OECIHIIOTHBIN aBTOMOOMIIb, MPUHAATISKALTIN KOMIAHUH, COMIT
HAaCMEPTh BEJIOCUTIEANCTKY, IEPECEKABIIYIO TOPOTY. 3-3a HECOBMECTUMBIX C JKU3HBIO
yBeuui JKeHIIMHA [103/1Hee CKOHYaach B 6oibHUIE. OCHOBHAs NpolieMa, ¢ KOTOpOoi
CTOJIKHYJIUCh TOCYJapCTBEHHBIE OPraHbl — BOMPOC OTBETCTBEHHOCTH, KOTOPBIN 10
CEroHANIHErO JHS TaK M OCTANICSA HEPEelIEHHBIM?.

YuuTeiBas TEHIACHIMHA OBICTPOTO Pa3BUTHS MCKYCCTBEHHOTO HWHTEIUIEKTA, €r0
AKTUBHOM MHTETpaIMK B pabOTy TOCyIapcTBeHHBIX opranoB (Bessonov, 2021), ocHOB-
HBIMH 3aJladyaMM NIPaBOBOIO PETYJIMPOBAHUSA B JAaHHOW 0OJAacTH SBIAIOTCA: AHAIIN3
IOPUIMYECKUX MTOCIEACTBUM TaKOM MHTErpallK, CTaTyC HUCKYCCTBEHHOTO MHTEIJIEKTA,
BBIPa00TKA YHUBEPCAIBHBIX MTPUHIUIIOB UCTIOIH30BaHUS UCKYCCTBEHHOTO MHTEILICKTA
(Momotov, 2021), pazpaboTka KaTeropuaabHO-NOHATUHHOTO armapara, OTBETCTBEH-
HOCTb MCKYCCTBEHHOTO MHTeJUIeKTa. O4eBUIHO BOCTPEOOBAHHBIMU CTalH BOIMPOCHI,
CBSI3aHHBIE C MIPHUPOJION M THUIOJIOTHEH YeI0BEKO-MAIIMHHBIX PEIIeHuH, ¢ BEIOOpOM
OCHOBaHUN M Mep OTBETCTBEHHOCTH 32 TEXHUYECKHE M COIMAIIbHbIE HAPYIICHUS
npasonopsaka (Tikhomirov & Saria, 2020).

B 1ienom, nucmonb30BaHre HCKYCCTBEHHOTO WHTEIJIEKTA MOKET UMETh MOCIIe-
CTBUS JUISl TPaXKJAHCKOr'O IPaBa Kak B OTHOIIEHUU KOHTPAKTHBIX, TAaK U HEKOHTPAKT-
HBIX 00s13aTenbeTB (Stepanian, 2021).

Uro kacaeTcsi HEIOCPEACTBEHHOTO BivsiHKS Ha peskuM [1O1/DT/OPOMY, to
Bce 0ojiee pacnpoCTpaHEHHBIMU MHCTPYMEHTAMU TAaKOTO HMPOTHUBOJEHCTBUS CTaHO-
BATCS UCKYCCTBEHHBII MHTEIUIEKT U MallMHHOE 00ydeHue. DTO 03HaYaeT, YTo OaHKam
B Oyikaiiiiee BpeMs MpuaeTcst 60Iblle OMUPaThCs HE Ha TO, UTO, KaK MOJIaraeT yelo-
BEK, Oy/IeT 1eJaTh IPECTYIMHUK C «TPS3HBIMI IEHbI'aMHU, a Ha TO, YTO UCKYCCTBEHHBII
MHTEIUICKT 3HAeT, MCXOJS M3 IMPOIUIOr0 IMOBEACHUS KIHEHTa, IMPEeIBAPUTEIHLHO
MPOaHAIM3UPOBAHHBIX 3aKOHOMEPHOCTEH 1 0OHApYKEHHBIX OTKJIOHeHH. Hanpumep,
MCKYCCTBEHHBII HHTEIIEKT MOXET OOHAPYKUBATh OTKJIOHEHUS OT MPUBBIYHOTO MTOBE-
JI€HUS ¥ OIIPEJENISTh HOBBIE CXEMBbl OTMBIBAHUS JICHET, a 3aT€M I'PYNIIUPOBATH BOKPYT
HUX OIpe/eNICHHbIE CyOBEKTHI.

['ocynapcTBa aKTUBHO BHEIIPSIFOT HCKYCCTBEHHBIN HHTEIUIEKT B pabOTy rocyaap-
CTBEHHBIX OPraHOB, YYaCTBYIOLIMX B peanu3anuu noautuku [10/1/OT/OPOMY.

! New Scientist Technology by David Hambling. Available at: https://www.newscientist.com/article/2278852-
drones-may-have-attacked-humans-fully-autonomously-for-the-first-time/ (nara obpamenus: 21.11.2021).

2 Aprem ®@uunenok. PBK. Pexum poctyna: https://www.rbe.ru/rbefreenews/5ab012be9a7947bcf784aaeb
(mata obpamenus: 25.11.2021).
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®enepanpHas cayk6a mo (UHAHCOBOMY MOHUTOPUHTY (PochuHMOHUTOpPUHT)
COBMECTHO ¢ AkazeMuell Hayk 1 MUHUCTEpCTBOM 00pa30BaHUs MPOBOAUT paboTy MO
pa3paboTKe CUCTeMbl MOIIEPKKU MpUHATUA perieHuit B oonactu [IO/OT/OPOMY,
UCIOJIB3YIOIIEH AIEMEHTHI HCKYCCTBEHHOI'O MHTEIUIEKTA.

Hupextop Pocuumonutopunra® Ha BcTpeue c Ilpesumentom Poccumiickoit
Oeneparuu B. B. [Tytuaeiv B 2019 1. cooOmumt, 9To «B X0/1€ AabHEHIIIeH paboThI 10
YTOJIOBHBIM JiefiaM, (PMHAHCOBBIM paccieloBaHUsIM MalllMHa caMa OTOUpAeT U yxKe J10-
NoJHsIEeT HH(OpMAIHIO IO CBOMM npu3HakaM. OHa yke cama paboTaeT, U cama IoCTo-
SHHO JOTOJTHAETY" .

[Tpoananu3upoBaB paboTy psiia rOCYJapCTBEHHBIX OPTaHOB 3apyO0eKHBIX CTPaH,
OTBETCTBEHHBIX 3a peanu3anuio pexxuma [IO/OT/OPOMY no ucnonbp30BaHUIO UC-
KyCCTBEHHOT'O MHTEJUIEKTa B UX PadOTe, MOXKHO CAETaTh BEIBOJI, UTO HanOoOJIee ycren-
HbIH onbIT feMoHcTpupyroT CIIA u Cunramyp.

Cucrema uckyccrBeHHOro nuremiekra CIIA cBA3bIBaeT U OLIEHUBAET OTUYETHI O
KPYMHBIX OINEpalMiIX C HAJUYHBIMHU JUIS BBISBICHUS MOTEHIIMAIHLHOTO OTMBIBAHHS
nener. Llenpro naHHOM crCTeMBI SBIsIETCS OOHApYKEHHE paHee HEM3BECTHBIX, MTOTEH-
[IUAIBHO 3HAYUMBIX 0OBEKTOB JJIs BO3MOXKHOTO PacCie0OBaHMsl, TEM CaMbIM CUCTEMa
dopmupyeT cBOO 0a3y NaHHBIX 00 0OBEKTax paccieOBaHMA, a TaKkke O0BbEeTUHSIET
paboTy aHATMTHUKOB U UCKYCCTBEHHOT'O MHTEIIEKTa B COBMECTHOM 3a/1aue 0OHapyxe-
HUSI CBEZICHUH B O4Y€Hb OOJIBIIIOM MAaCCHUBE JaHHBIX.

Takast uHTErpanys UCKYCCTBEHHOTO MHTEUIEKTa B pa0OTy aHAJIMTHKOB MO3BO-
nser obpabotarh mpubau3uTenbHo 200 000 TpaH3aKIMii B HENENIO0 U B PE3yJIbTare
cthopmupoBarts 6osee 400 0TYETOB 00 MHUITMUPOBAHHBIX PACCIICIOBAHMSIX, COOTBET-
cTByrommx 6osee 1 mupa gomutapoB CIIIA moTeHIManbHO OTMBITHIX AeHer (Senator,
Goldberg, Wooton & Cottini, et al., 2019).

CornacHo onmyOJIMKOBAHHBIM JIaHHBIM FOCYAApCTBEHHBIX OopraHoB CHHramypa,
a TaKkKe caiiTa MPOeKTa MO Pa3BUTUIO MCKYCCTBEHHOTO HMHTEUIEKTa U OOJaYyHBIX
texHonoruii CHHramypa rocyaapcTBO MOCTABUIIO LENbI0 OOBEIMHNUTH BCE CHHTAITyp-
CKHE€ Hay4HO-MCCJIEeIOBATeIbCKUEe MHCTUTYTHI M HKOCHCTEMY CTapTaroB MO HCKYC-
CTBEHHOMY MHTEJUIEKTY, a TAK)KE KOMIIaHUH, pa3pabaThIBAIONINX MPOAYKTHI B 00JIACTH
HCKYCCTBEHHOT0 MHTeJUIeKTa. OCHOBHBIMM y4aCTHUKaMU 3asiBJeHbI: HarroHanbHbIi
uccienoBaTenbCKkuit GoH, YpasieHne yMHON Haru 1 nudpoBoro [IpaBurenscTBa,
CoBeta 0 5KOHOMUYECKOMY Pa3BUTHIO, Y IPABIEHUS MO pa3BUTHIO Menua. OHoM 13
eJield TPOeKTa SBISETCS pa3padoTKa alnropuTMa Juisi UCKYCCTBEHHOTO WHTEIIEKTa,
KOTOpPBIN OyJeT crocoOeH Onaronaps aHaau3y OOJIbIIOT0 MacCUBa AAHHBIX, OTCIIEKHU-
BaTh JICHEXKHBIE TIOTOKM 4depe3 (HUHAHCOBBIE yupexneHus. HBecTupoBaHUe
nporpamMmel gocturaet 150 munn gonmapos CIIA,

Takoe B3auMoIeHiCTBHE TOCYJAPCTBEHHOTO M YaCTHOTO MapTHEPCTBA C TPUBJIE-
YEeHHEM Hay4YHOT'0 COOOIIECTBA SBISIETCA HauOoJee NePCIeKTUBHON MOJIETBIO € LIETbIO
dbopMupoBaHus OOIIEH MOJUTUKU TOCYIAPCTBA B 0OJIACTH IMPABOBOTO PETYJIUPOBAHUS
MHTETpaly HOBBIX TEXHOJIOTHI B TOCY/1apCTBEHHBIE CUCTEMBI.

3 Yuxanuun 10.A. — nupekrop @enepanbHoii ¢ty k65l 10 GUHAHCOBOMY MOHMTOPHHTY ¢ 13 nronst 2012 r. [eit-
CTBUTEJILHBIN rOCy1apcTBEHHBII coBeTHHK Poccuiickoit @enepanuu 1 knacca, KaHIUIAT SIKOHOMUYECKUX HayK.

4 Caiir Ipesunenta Poccuiickoii ®enepaunu. Pexum goctyna: http://kremlin.ru/events/president/news/60031
(mata obpamenus: 20.11.2021).

5 Al Singapore, National research foundation. Available at: https://perma.cc/BS78-E64C (nata oGpamenust:
11.11.2021).
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B Ommkaiimee Bpems OyAeT npojienana orpoMHas padoTa B 00J1acTH pa3padOTKU
HOpPMaTUBHOU MPaBOBOil 0a3bl, KOTOpas OyJeT OTBEYaTh BI30BAM HAIIETO BPEMEHH.

Tak, @enepanbubiM 3ak0HOM 0T 24 anpenst 2020 1. Ne 123-03 «O npoBeneHun
SKCIIEPUMEHTA 10 YCTAHOBJICHUIO CIEIUAIBHOTO PETYJIUPOBAHUS B LIEISAX CO3JaHUS
HEOOXOUMBIX yCJIOBUH ISl pa3paOOTKU M BHEAPEHHS TEXHOJOTHH MCKYCCTBEHHOTO
MHTEIICKTa B cCyOBhekTe Poccuiickoit denepannu — ropoje dheaeparbHOro 3HAYSHUS
MockBe u BHeceHUH U3MeHeHHui B cTaThul 6 u 10 denepanbHoro 3akoHa «O mepco-
HAJIbHBIX JTAHHBIX)» YCTAHABJIMBACTCS CIICIIHMATIBHBIN PEKUM «B LENAX CO3JaHUs HEOO-
XOJTUMBIX yCIIOBHH TSl pa3pabOTKH U BHEIPEHUS TEXHOJIOTUI NCKYCCTBEHHOTO WHTEI-
nekta B cyobekre Poccuiickoit depepaunun — ropoje ¢enepaabHOr0 3HAYEHUS
MockBe, a Takke MOCIeIyIONEro BO3MOXXHOTO HCIOIb30BAHUS PE3yIbTaTOB MpUMe-
HEHMS MCKYCCTBEHHOTO MHTEJIEKTa» °,

Taxxe npuusat @enepanbubiii 3akoH 0T 31.07.2020 Ne 258-D3 «O06 skcmepu-
MEHTAJIbHBIX TPABOBBIX pexuMax B cdepe 1udpoBbIXx MHHOBaUMK B Poccuiickoit
denepanum»’, KOTOPBI ONpeeNseT BO3MOKHbIE cepbl BHEAPEHUS HCKYCCTBEHHOTO
MHTEJUIEKTa, MPUHIIUIBL, a TaKKe MOPSAIOK MPABOBOTO PEryIUPOBAaHHs OTHOIICHUH,
CBSI3aHHBIX C YCTAaHOBJIEHHEM U pealii3aluei SKCrepruMeHTaIbHOTO IIPaBOBOTO PEXHMMA.

B oTHOIIEHNN YYaCTHHKOB HKCIEPUMEHTANIBHOTO mpaBoBoro pexkuma (O11P) B
TE€YEeHHE ONPEEICEHHOT0 CpOKa OyIeT MPUMEHATHCS CIEIMAIbHOE PEryIMpOBaHHE, KO-
TOpO€ YCTaHaBJIMBAETCS HOPMATUBHBIMU MPABOBBIMU akTaMu ropojaa Mockssl. JlaH-
HbI€ aKThl HE MOTYT NMPOTUBOPEUYUTH (PeiepalibHbIM 3aKOHAM, OTHOCSIIMMCS K BeJie-
Huto P® unm coBMecTHOMY BelleHUIO. Pe3ynbTaToM 3KCIepuMEHTa HE MOXET ObITh
OorpaHMYeHNe KOHCTUTYLIMOHHBIX MPaB U CBOOO]I Ipa’kJaH U BBEICHUE JUIsl HUX J0MOJI-
HUTEJIBHBIX 00513aHHOCTEH.

[Ton 3xcneprMEHTaIbHBIM ITPAaBOBBIM PEXUMOM IOHUMAETCS IPUMEHEHHE B Te-
YyeHHe 5 JIeT B OTHOIIEHNU ydyacTHUKOB DIIP (ropuanyeckoe aULO WM HHAUBHUIYaJIb-
HBI NIpEeIPUHUMATENb, BKIIFOUEHHBIE B CIELMAIBHBIA PEECTP) CHENUAIBHOIO pery-
JMPOBAHUS B IEJSX CO3AAHUS HEOOXOAUMBIX YCIOBUH Ui pa3paOOTKU U BHEIPEHUS
TEXHOJIOI'MH HCKYCCTBEHHOI'O MHTEIJIEKTa B TopoAe MOCKBe, a TaKkke MOCIEAYOIEro
BO3MOXXHOT'O HCIIOJIb30BAHUS PE3yJIbTATOB €0 IPUMEHEHHUS.

VIcKycCTBEHHBIM HMHTENJIEKT COTJIAaCHO OIpEJNeNIEHHI0, JaHHOMY B CTaTbe 2
®enepanbHoro 3akoHa ot 24 ampens 2020 1. Ne 123-@3, npexacrapnser codol KOM-
TUTEKC TEXHOJIOTHYECKUX PEIICHUH, TTO3BOJISIONNI MUMUTHPOBATH KOTHUTUBHEIE (DyHK-
MU 4YeJIOBEKa M TIOJlydaTh TPHU BBIMTOJHEHUN KOHKPETHBIX 3aJad pPe3yJIbTaThl,
COTOCTaBUMbIC, KAK MUHUMYM, C pe3yJbTaTaMU HUHTEIJIEKTYyalbHOW NEATEIbHOCTH
yenoBeka. KoMrieke TeXHOTOTHYECKHUX pelIeHni BKITI0YaeT B ce0st HHPOpMAaIlMOHHO-
KOMMYHUKAIIMOHHYIO MH(PACTPYKTYpy, NMpOrpaMMHOE oOecreueHne, Mpouecchl U
CEPBHCHI MO 00Pa0OTKE TAaHHBIX U MOUCKY PEIICHUH.

¢ ®enepanbublil 3akon ot 24 anpens 2020 r. Ne 123-@3 «O npoBeseHHH SKCIEPUMEHTA [0 YCTAHOBJICHHIO
CHENHAFHOTO PETYITUPOBAHUS B LIEJISAX CO3IaHUS HEOOXOIMMBIX YCIOBHH sl pa3paboTKU U BHEPEHHS TEX-
HOJIOTUH UCKYCCTBEHHOTO MHTEIIEKTa B cyObekTe Poccuiickoit denepanun — ropoje dheaepaibHOro 3Have-
Husi MockBe ¥ BHECEHUHU U3MeHeHMi B ctaTthu 6 u 10 dexnepanbHoro 3akoHa «O NEpCOHATIBHBIX JTaHHBIX)
OduimanbHbIi HHTEPHET-IIOPTAIT IPaBOBOM HHpopMaluu (Www.pravo.gov.ru) ot 24.04.2020 r.

7 ®enepanbHbIi 3aK0H 0T 31.07.2020 Ne 258-03 «O6 5KCEpUMEHTAIBHBIX IIPABOBHIX PexkuMax B chepe 1ud-
poBbIx mHHOBammid B Poccuiickoit denepanum» OduipanpHeli MHTEPHET-OPTAT MPaBOBOH HH(poOpManuu
(Www.pravo.gov.ru).
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OTMETHM CBOEBPEMEHHOCTb U MEPCIEKTUBHOCTh MPUHATHS MOAOOHBIX JIOKY-
MEHTOB, OJHAKO, B TEKYIIUX HapaOOTKaX 3aKOHOJATENIbHOTO PEryJUpPOBAHUS HE
pellieH BOMpoc MpaBocyObEKTHOCTH UCKyccTBeHHOTO MHTe/uekTa (Parshikov, 2021).

Bonpocsl mpucBoeHus ctaTyca HCKYCCTBEHHOMY MHTEJUIEKTY BBI3BIBAIOT CEPh-
€3HYI0 HayYHYIO JUCKYCCHIO U YXK€ CEero/IHs UMEIOTCS OTIpe/IelIEHHbIE TEOPETHUECKHE
pa3paboTku B manHo# obmactu (Yastrebov, 2017a; 2017b; 2018). Benercs obcyxme-
HHE TI0 TIOBOJIy BKJIIOUEHHS B IPABOBOE I10JIE HOBOTO KBa3UCYOBEKTa — «IJIEKTPOH-
Horo yuma» (Morhat, 2017), a Takxe 0 HaJEJICHUU €T0 MyOJIMYHO-BIACTHBIMH TTOJTHO-
MOYHSIMH.

KpunroBamora

WuTerpanust HOBBIX MO (OpMe U COACPKAHUIO IEMEHTOB B SKOHOMHKY TOCY-
JapcTBa ABJISIETCS OJHOM M3 BeAylux 3a7a4 ceroans (Mira, 2021). B uensix moaepHu-
3anuM 3KoHOMUKHU B Poccwuiickoit ®enepanu yrBepxkaena IIporpamma «Lludposas
skoHOMHKa Poccuiickoit Denepamumy®.

OpHaKo TEXHOJIOTHUECKHUII Mporpecc AenaeT CIOKHBIM Mpolecch nudpoBu3a-
IIUU B CBSI3U C HAPACTAIOUIEH MOIMYJIIPHOCTHIO HOBBIX HHCTPYMEHTOB, 3a4acTyIO MpH-
MEHSFOIUXCS B 00X0/] TOCYTapCTBEHHOMY PEryJIHPOBAHHIO.

[IpriMepoM TaKOro HOBOTO «3JIEMEHTa» SBIISETCS TaK Ha3bIBa€Mble KPUIITOBA-
moThl (anra. Cryptocurrency (or “crypto’) — 6€3yCcI0BHO SIBIEHHE MEXIYHAPOAHOTO
Xapakrepa, BeJlb UMEHHO TPAHCTPAaHUYHOCTb — OTIUYUTENbHAS YepTa KPUITOBAIIOT.

B pexomennanusx ['pynmnsl pazpaboTku (UHAHCOBBIX Mep OOpPHOBI C OTMBIBA-
HueMm geHer (PAT®) kpuntoBaloTa OonpeaeseTcs Kak pa3HOBUIHOCTh BUPTYaTbHBIX
JIEHeT, KOTOPBIM TPHUCYIIA ONpeIeTieHHast cnennduka, Takas Kak KOHBEPTUPYEMOCTb,
pacnpeneseHHOCTh, a TAKXKE IEHEHTPAIN30BAHHOCTD.

Kak ormeueno B pykoBoactse PATD «BupryanbHble akTHBBI U IIPOBalEPHI
yCIIyT BUPTYanbHBIX akTUBOB (ITYBA)»: cTpanam cinemyeT obecnieunts, 9uTo0bl [TYBA,
JULEH3UPOBAHHBIE WM OCYIIECTBISIOUINE JIEATEIBHOCTh B UX FOPUCAUKIMAX, pac-
CMOTpEJIU, MOTYT JIM OHH YIIPABIIATh U CHUKATh PUCKH, CBA3aHHBIE C JIEATEIbHOCTHIO,
IpelyCMAaTPUBAIOLIYIO UCIIOJIb30BaHUE TEXHOJOTUH WIIM MEXaHU3MOB, MOBBIIIAIOIINX
AHOHHMMHOCTb, BKJIIOYasi, HO HE TOJIbKO, KPUIITOBAJIIOTHI, 00€CIIeUNBAIOIINE TOBBIIIECH-
HYIO CTEIIeHb AHOHUMHOCTH, «MUKCEPBI», «CMECUTENIN» U APYTUX TEXHOJOTH, Mac-
KUPYIONIUX JIMYHOCTh, OTIPaBUTENICH, TIoJydaresnieH, aepxartenei wm OeHedummap-
HBIX BIIAJIETIbLEB BUPTYaabHbIX akTUBOB. Eciiu ITYBA He MOryT ynpaBisiTh U CHUXKATh
PUCKH, UCXOJSIINE OT YYaCTHsI B TAKOH JIEATEIBHOCTH, TO IPOBaiiepaM yCIIyT BUPTY-
QITBHBIX aKTUBOB JOJKHO OBITH 3aMPEIICHO 3aHUMAThCS TaKOH IS TEIBHOCTHIO.

C nenbto cooTBeTcTBUs cTanaapTam OATO 3akoHOATEND ClIea MEPBHIN IIar
Ha MYTH K PEryJIUPOBAHUIO KPUNITOBAIIOTH Ha TeppuTopun Poccuiickoit denepannu:
cornacHo ®DexnepanbHoMy 3akoHY «O HUGPOBBIX (PUHAHCOBBIX aKTUBaX, HU(POBOMA
BaJIOTE U O BHECEHUM M3MEHEHMI B OTJENIbHbIE 3aKOHOaTeNIbHbIe aKkThl Poccuiickoit
®Oenepammm»y ot 31.07.2020 Ne 259-d3 kpunroBanmtoTa ONpeAenseTcs KakK BUJT

8 TIporpamma «I{udposas s3xoHOMHKa Poccuiickoii ®enepanum», yTBEpkKIEHa pactopskeHreM [IpaBuTens-
ctBa PO or 28.07.2017 Ne 1632-p. Pexxum noctyma: http://base.garant.ru/71734878/ (mata oOparieHwus:
20.11.2021).
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(G poBOro (PMHAHCOBOIO AKTHBA, CO3JIaBAEMbII U YUUTHIBAEMbIN B pacIpeIeII€HHOM
peecTpe nudPOBBIX TPAH3AKIMN yYaCTHUKAMH 3TOTO pEECTpa B COOTBETCTBHHU C Ipa-
BUJIAaMH BeICHUA peecTpa I(poBBIX TpaH3akiuil. B cBoto ouepens nnppoBoit hunan-
COBBIH aKTUB — HMMYIIECTBO B AJIEKTPOHHOH (opMe, CO3TaHHOE C MCIOIB30BAaHUEM
P POBANBHBIX (KpUITOTpadhUIECKIX) CPEACTB.

DTUM K€ 3aKOHOM BBOJIUTCS 3aIlpeT Ha UCTIOJIh30BAaHUE KPUTITOBAIIIOTHI B Kade-
CTBE OIUIAaThI TOBAPOB, YCIyr. HeoHO3HAYHOCTh B TPAKTOBKE HOPM, PETYITHPYIOIINX
KPHUIITOBAJIIOTY, BBI3BIBAET Psijl BOIIPOCOB K Pa3pabOTYMKaM JaHHOTO JOKYMEHTA: HEeT
IpsSIMOTO 3aripeTa 000pOTa KPUNTOBANIOTHI, €€ MPAaBOBOM CTaTyC HE ONpPE/eNieH, B TOM
Yrcie Ha JOKTPHHAIBHOM YPOBHE, YTO B 3HAYMTEIBHON YaCTH CACPKUBACT JaIbHEH-
Iy10 pa3paboTKy 3aKOHOJIATENBCTBA B JaHHOU cdepe.

['maBHOI ke CII0)KHOCTBIO, KOTOpasi CTOMT NEpe]] 3aKOHOAATEIeM B YacTH Ipa-
BOBOT'0 PErYJIMPOBAHUS KPUIITOBAIIOTHI, IBJISICTCS €r0 TapMOHU3AIIHMS — ONTUMAIBHOE
COYEeTaHUE 3aUHTEPECOBAHHOCTH MOJb30BaTeNEN B KOH(UACHIMAIBHOCTH, C OJHOU
CTOPOHBI, U LEHTPAIU30BAHHOIO HA/30pa CO CTOPOHBI I'OCYAApPCTBEHHBIX OPIaHOB,
nmo3BoJIsIONIEro obecneuntsh cobmoaenne HopM [0/ T/OPOMY u mamnexamei
IIPOBEPKU KIIMEHTA — C APYTOM.

OpnHOBpeMEHHOE BHEAPEHHE Mep oOecrieueHus! KOH(PHUISHIIMAIbHOCTH TPaH3aK-
U ¥ TOCYTapCTBEHHOTO MOHUTOPHHTA MTO3BOJISET MOIyYUTh HEOOXOAMMBIH OanaHc,
Ipyd KOTOPOM AaKTHBBI B KPUNTOBAIIOTE OCTAIOTCS KOH(HUICHIHAIHHBIMH, B TO XKe
BpeMs MOAMaias Mo AeWCTBUE 3aKOHOB.

B stoii cBsazu P.M. SIHKOBCKMI OTMEYaeT, KaKUM LEJISIM MOCTY>KUT MOJIHBIN 3a-
NPET 1EeJION TPYIITBl SKOHOMHUUECKUX OTHOIIEHHI — MCTOJIBb30BaHUs KPUNITOBATIOTHI B
KadyecTBe cpeacTBa omaThl? [103BOJIUT T ATOT 3ampeT 3alMTUTh MpaBa IpakaaH, UH-
BECTOPOB, IpeAnpruHuMaTeneit? Kak oH moMokeT 3aluTUTh paBa KpeauTopoB, odec-
MEeYUT UCIIOIHUMOCTh KOHTPAKTOB, B TOM uHcie TpaHcrpanuunbix? (Yankovsky, 2020).

OTBeuast Ha 3TH BOIPOCHI, OJTHO3HAYHO, YTO MOJHOTO 3alpeTa Ha 000POT KPHUII-
TOBAJIIOTHI JIOCTUYh HEBO3MOXKHO. B cmity cBoeil mpupopl KpUNTOBATIOTA MMEET
JOCTaTOYHO CIOXKHYIO CIIEIM(UKY 711 €€ TIOJHOTO BBIBOZA U3 000poTa.

Opnnaxko ¢ Touku 3penus pexkuma [10/]/OT/OPOMY kpuntoBaatoTa IpeacTaB-
JsIeT cO00H pealibHYI0 yrpo3y /Ui 0€30aCHOCTH CTPAHBI U JIaXKe €€ CYBEPEHHUTETY.

KpunToBantora mo3BossieT Jerko cKpbiTh Tpan3akuuu. Eciu outkoun (BTC)
€I11€ MOYKHO OTCJIEIUTh C TIOMOIIbIO COBPEMEHHBIX HHCTPYMEHTOB, TO HEKOTOPHBIE OTle-
palyu ¢ APYruMU KPUNITOBATIOTAMU COBEPUICHHO HE OTCIICKHBAIOTCS.

KpunToBaniora, Kak MHCTpYMEHT (DMHAHCUPOBAHUS TEPPOPHU3Ma, IPEACTABISIET
co00if mpobaemMy [UIsi OPTaHOB, OCYIIECTBIISIONIMX 3alIUTY U OXpaHy 0€30MacHOCTH
rocyaapcTBa. KommneTeHTHBIE OpTaHbl MOTYT OJIOKHPOBATH MPOMUITH YETOBEKA B COIIH-
QITBHON CETH M ero OAHKOBCKHM CYET, OJIHAKO W3-3a JCIICHTPAIM30BAHHOW MPHUPOJIBI
HOBBIX TEXHOJIOTUH 3a0JOKHPOBATH aJpec KPUNTOBATIOTHI OBIBAET HEBO3MOXKHO.
MotHbIM OpyX)HEeM B 00ph0O€ C ATOH yrpo30i sBiisgeTcs 0OMeH nHdopmanuein. OqHako
OTKpBITOW MH(pOpMaIK 0 (PMHAHCUPOBAHUU TEPPOPU3MA KPUITOBAIIOTOW HEMHOTO,
MOCKOJIBKY B OOJIBIIIMHCTBE CIy4aeB 3TO — KOH(UACHIUAIbHAs WHPOpPMALUS, JTHO0
OHAa 3aCEeKpedeHa 110 COOOpaXKEHUAM HallMOHAJIbHON 0€30I1aCHOCTH.

OtcnexxuBanue onepanuii ¢ kpunroBantoTo B nessix [10J/OT/OPOMY umeer
peliarolee 3HadeHue Uil TrocyaapcTBeHHOM OesomacHoctH. HalGmronenue 3a
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JICHE)KHBIMH [TOTOKaMU, LUPKYJIUPYIOIUMHU MEXAY YYaCTHUKAMHU OINEpalyid ¢ Momy-
JSIPHBIMH KpUNITOBaNItOTaMu, TakuM kKak outkoud (BTC), a¢pupuym (ETH) u npyrumu,
MOJKET J1aTh OecuieHHyro nHpopmanuio i npeaoTspaieHus OJ/OT/OPOMY.

Kak coobmaer GRC World Forums, B 2024 r. Ha teppuropun EBpomneiickoro
Coro3a HayHeT (PYHKIIMOHMPOBATH HOBBIH oprat 1o Haazopy B chepe [10/]. Ero coznanne
HAaIpsIMyI0 CBS3aHO C paclpOCTPaHEHUEM KPUIITOBAMIOTHI O BeceMy mupy (Lener, 2021).

EBpomneiickuii komuccap mo puHaHCOBBIM ycayram, ((MHAHCOBOW CTaOMIBHOCTH
¥ COI03a PBHIHKOB T-ka Meiipun Makl uaHECC coobmmna 00 y)KECTOYCHUH TIOJTUTHKH B
OTHOIIEHUH Ollepalyii ¢ KpunToBamTON. KpuntoBamoTHele TpaH3aKLUUi CTaIu Ipo-
0J1eMoii B roclieiHee BpeMs B CBSI3M ¢ aTakaMu nporpamm-Beimorareneil B EC u CILA,
B KOTOPBIX OPraHU30BaHHbBIE MPECTYIHbIE TPYNIUPOBKU TPEOOBAIN BBIKYIT B aHOHUM-
HBIX KPUIITOBATIOTAX .

Tak, B Mae aTakol ImporpaMMBbI-BEIMOTaTelnsi Obuta mapanuzoBaHa Bcs UT-un-
dpactpykrypa Upnanaun'’.

Emie omHuM Ba)KHBIM aCIEKTOM MPU MCTOIB30BAaHUHM KPUITOBAIIOTHI SBISETCS
HE3aIlUIIEeHHOCTh HHPOPMAINK, HOCsIIeH KOHPHUICHIINANbHBINA XapakTep. B aTom Bo-
npoce B MPOTUBOPEUHE BCTYIACT MyOJUYHBIA U YAaCTHBIA MHTEPEC CO CTOPOHBI TOCY-
JapCTBA U YaCTHOTO CEKTOPA.

[Tpu ucnonab30BaHUM KPUITOBAIIOT MPABO HAa KOH(UIEHIIMATIBLHOCTh YaCTHOM
YKU3HU BO MHOTHX OTHOIICHHSIX TIPOTHUBOIIOCTABIIACTCS TIPO3PAYHOCTH, KOTOpast He00-
XoJuMa rocyaapcty B 6oproe ¢ O/ T/OPOMY.

be3ycinoBHO, KpUNTOBAIOTEI UMEIOT PEAIbHYIO BHITOY AJIsl KIHEeHTOB. CTOPOH-
HUKU BBEJICHUS KPUIITOBAIIOTHI B 00OPOT CUUTAIOT, YTO MCIIOJIb30BAHNE TAKUX HOBBIX
TEXHOJIOTHIA MO3BOJIMT MPOU3BOIUTH TUIATEXH Oojiee OBICTPO, YI0OHO M O€30TacHO.
OpHako ¢ TaHHBIMU BBIBOJAAMHM HE COTJIAIIAIOTCSA OOIBIINHCTBO LleHTpanbHbIX OaHKOB
ctpas. B Poccuiickoit @enepanuu bank Poccun He mogaepKuBaeT cToinb ONTUMHUCTHY-
HBIX IPOTHO30B U BHICTYNAET MPOTUBHUKOM JIETAIH3AI[MH KPUIITOBAIIOT KaK IJIaTexX-
Horo cpenctBa. CoOrIacHO MCCIEOBAHUIO, POBEICHHOMY AHAIUTHKAMH KOMITAHUH
Clain, Poccuiickas @enepanus cTaia IMISpOM Ha PHIHKE TEHEBBIX KPHUIITOOTIEPALIN C
noneii 6omnee 40%"".

B nokxnanax banka Poccun oTMeuaeTcsi, OTHUM U3 CaMbIX MOMYJISPHBIX BHIBOJOB
MOXUIICHHBIX JICHEKHBIX CPEJICTB SIBISIETCS BBIBOJ] HA OOMEHHHKH, B TOM YHCJIE KPHTI-
TOOOMEHHUKH. OOMEHHUKM — CEpPBHCHI, KOTOPbIE IPEIOCTABISAIOT BO3MOXKHOCThH
MOKYTIKH/TIPOIaXK! BaJIIOThI (KPUIITOBAIIOTHI ), IPU KOTOPOM CEPBUC BHICTYMAET B POIU
noKymnartes/mpojasia'?.

° Europe’s new AML watchdog will be in place by 2024. Available at: https://www.grcworldforums.com/
money-laundering/europes-new-aml-watchdog-will-be-in-place-by-2024/1655.article [Accessed 10th
November 2021].

10 Wpnannckas cimyx6a 3IpaBOOXpAaHEHHsS TMOCTPajAaNa OT araku mudpoBanbiuKa. Pexum nocTyma:
https://xakep.ru/2021/05/17/hse-conti/ (mata obpamenus: 08.11.2021).

1 JToxman Kimoite Texuonornu «B 2020 roy Yepe3 BEICOKOPUCKOBBIE OUPIKH MIPONIO 0KOJIO 20 MIIPJI. T0JIa-
poB». Pesxxum nocrtyma: https://clain.io/blog/post/near-20b-passed-through-high-risk-exchanges-in-2020 (nata
obpamenust: 20.11.2021).

12 NToxnan banka Poccun: «OCHOBHBIE THIBI KOMILIOTEPHBIX aTakK B KpeaUTHO-pHHAHCOBOI cdepe B 2019—
2020 rogax». Pexxum mpoctyna: http://www.cbr.ru/collection/collection/file/32122/attack_2019-2020.pdf C.-36
(mata obpamenus: 25.11.2021).
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PyxoBoacteo ®AT® 2019 r. onpenenuio NocTaBUIMKOB yCIyT B cepe BUPTY-
QJIBHBIX AaKTUBOB KaK IPEIIPUATH, KOTOPBIE IEPEBOAAT CPEICTBA B (POpME KpUITOBA-
moT. K TakuM mnpennpuaTusM OTHOCATCS M Kpuntooupxku. IIpaBumo o6s3ano
HpeAnpusTHs coOUpaTh U XpPaHUTh JAHHbBIC HaJUIeXKalllel TPOBEPKHU KIMEHTA, pacipo-
CTpaHMB 3TO TpeOOBaHME KaK Ha OTIIPABUTEIISA, TAK U HA MOTydaTeNs TPAH3AKIIUH.

19 mapta 2021 r. DATD onmybauKoBasia MPOEKT PYKOBOJACTBA 1O PUCK-OPUEH-
TUPOBAHHOMY TIO/IXO/ly K BUPTyaIbHbIM aKTHBaM'°. B HeM yKa3bIBaeTcs Ha HEOOXO/IH-
MOCTb perynupoBanus pexxnma [1O/] n Hapexame NpoBepKH KINEHTA HE TOIBKO B
OTHOIIIEHUHU CTEHOIKOMHOB, HO 1 aKTUBOB B BUJIE TaK Ha3bIBAEMBIX JELIEHTPAIN30BaH-
HeIXx ¢uHaHcoB (aHri. decentralized finance — DeFi) u HeB3anMo3ameHsIEMBIX
TokeHOB (aHTra. non-fungible token — NFT).

[ToHsiTHE NEUEHTPATN30BAHHBIX (MHAHCOB HCIOJB3YEeTCsA Ul O0O3HAUYEHUs
(MHaHCOBBIX HUHCTPYMEHTOB, IOCTPOECHHBIX Ha OTKPBITHIX OJI0KYEIHAX, B IEPBYIO OUe-
pensb, Ha cetu Ethereum. DTy HHCTPYMEHTHI HCIIOIB3YIOT BUPTYaIbHbIE AKTUBBI, TAKHE
Kak OMTKOMH, 3(QUpHUyM, U HE MTPETOIAraloT XpaHEHU] aKTHBOB KaKUM-JIN00 (pusnye-
CKUM WIH IOPUIMYECKUM JIMIOM. BMeCTO 3TOro COOTBETCTBYIOIIME AKTUBBI OCHLIA-
I0TCS B aJIpeC CMAapT-KOHTPaKTa (KOMIbIOTEPHBIM KO, XpaHSIIUICSI B COOTBETCTBYIO-
el 6sokueitH-ceTn), rae OyayT ocTaBaTbCs 3a0JIOKUPOBAHHBIMU 10 TE€X IOp, MOKa
M0JIb30BATEIb WIIM COOTBETCTBYIOIINI KOJ HE OTIPABSAT 3TOT aKTHB B IPYro€ MECTO.

3TO 03HAYAET, YTO MOCIE TOTO, KAK TPAH3AKLU HHUIIMUPYETCS TOIb30BaTENEM,
CMapT-KOHTPAKThI Oy IyT BHIIOIHATH TPAH3AKIIMIO IPO3PAYHO, HE NpHleras K yciayram
nocpeJHUKoB. JIF0O0# YenoBek, y Koro ecTb 10cTyn B IHTEpHET, MOXKET OATBEPIUTH
pe3ybTaT TPaH3aKLMH.

CTOpPOHHUKH JIELIEHTPAIM30BaHHBIX (PUHAHCOB CTpPEMATCA CO3JaTh ajbTEpHa-
TUBBI MIPAKTHYECKH BCEM TPATUIMOHHBIM (PMHAHCOBBIM yCIyTraM, BKJIIOYAsi KPeIUTO-
BaHHE, PO3HUUHBIE IUIATEKH, JETMO3UTHBIC U cOeperaTesbHbIe CUeTa, CTPaXOBaHUE U
TOPTOBJIIO AKTUBAMH, OOMEH U paclopsKEHNUE aKTUBAMHU.

Eme opHOl HOBewIOW OIyOIMKOBAaHHOIO IPOEKTa CTall0 PEryJIMpOBaHUE
pexxuma IO/l B OTHOLIEHMM HEB3aMMO3aMEHAEMBIX TOKEHOB. 3a IOCIIEIHEE BpeMs
3aMHTEPECOBAHHOCTH OONIECTBA K HEB3aMMO3aMEHAEMbIM TOKEHAaM pe3Kko Bospocia',

HeB3anmozameHsieMble TOKEHbl — 3TO YHUKaJIbHbIE IIU(POBbIE aKTHBBI HA OC-
HOBe 0JIOKYEelHa, KOTOpbIE MOXHO IPUBA3aTh K MPOU3BEAECHUSIM HCKYCCTBA, BUJEO-
KOHTEHTY, My3bIKaJIbHBIM (haiinam, 00s105kKaM KypHasoB U T.1. HeBzaumozameHseMble
TOKEHBI TT03BOJISIIOT BJIAJIEIIbILY 3asIBJISITh CBOM OCOOBIE TpaBa Ha 6A30BbIil aKTHB.

OTMbIBaHME JEHET C TMOMOIIbI0 TAaKUX TOKEHOB TPYIHO OTCIEIUTHh U HEBO3-
MOYKHO JI0Ka3aTh IPUYACTHOCTb K TAKOMY MPECTYIJICHUIO C TOYKU 3PEHUs MPaBa, TaKk
KaK MPECTYIHUK MOXKET BIOXKUTh HE3aKOHHO HAXKUTHIE IEHBIY B KOJUIEKLIUIO [TOJIAEIb-
HBIX NIPOU3BEJCHNUI UCKYCCTBA UM B LIU(POBOE UCKYccTBO. LleHa HeB3aumo3ameHsie-
MBIX TOKEHOB OIpENENAeTCs MOKyNaTeleM, a LEHHOCTb IpeIMeTa HCKYCCTBa
cyobekTuBHA. [IpecTymHIK MOXKET KynHUTh HEB3aMMO3aMEHsIEMbIE TOKEHBI y ce0st 1o

TOii IIeHe, KOTOPYIO CaM e 1 HazHauaeT'>.

13 Public consultation on FATF draft guidance on a risk-based approach to virtual assets and virtual asset service
providers. Available at: http://www.fatfgafi.org/publications/fatfrecommendations/documents/public-consultation-
guidance-vasp.html [Accessed 25th November 2021].

14 FATF and the future of decentralised finance. Available at: https://www.iflr.com/article/blrcp6dz98ch05/
fatf-and-the-future-of-decentralised-finance [Accessed 18th November 2021].

S How to Launder Money With NFTs. Available at: https://medium.com/yardcouch-com/how-to-launder-
money-with-nfts-56f1789e5591 [Accessed 10th November 2021].
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HacTtonbko ObICTpPO MEHSIOLIUICS MHpP BUPTYaJlbHBIX aKTUBOB JUKTYET CBOU
npasuia ero urpokam, 1 ®ATD cooTBeTcTBYIOIMM 00pa3oM OOHOBISET CBOE PYKO-
BOJICTBO. B cilydae ero mpMHATHS CTpaHbI TOJDKHBI OyIyT 00ecreunTh COOMI0ICHIE
HOpPM B CBOMX IOPUCIUKIHAX AK€ B Cllydae OTCYTCTBHSI KOHKPETHOI'O €JHUHOI0 Op-
raHa, OTBETCTBEHHOTO 32 HA/JA30p B cepe KPUIITOBATIOT.

CIIIA 06HO0BMIN 3aK0H 0 60pbOE ¢ OTMBIBAHHEM JIEHET' ¢, IJIe pacIIMpHIIn orpe-
NieNieHHe TIOHATHS «IIPEeINpUsATHE JCHEKHBIX MEPEBOJOB» U «(HUHAHCOBAsE OpraHU3a-
IHsI», CoAeprKammecs: B 3aKoHe 00 OTYETHOCTH O BATIOTHBIX OIEPALUAX U HHOCTpPaH-
HBIX OTepalusax’ . A HIMEHHO, Tereph 3T0 NPEANPHUATHS, yIaCTBYIOIIME B OOMEHE MK
nepesadye «CTOMMOCTH, 3aMEHSIOIIEN BaIIOTY.

Pacmmpenune KoHrpeccoMm 3THX onpeneneHuil MpeocTaBiseT MOAPa3IeIeHUI0
¢unancoBoit pazBenku CIIIA nomonHWTENBHBIE 3aKOHOAATEIBHBIE TIOJTHOMOYHUS IO
PETYJIMPOBAHUIO HE TOJIBKO CYIIECTBYIONINX BUPTYAIBbHBIX BAIIIOT, HO U HOBBIX METO-
JIOB OTUTAThI ¥ HOBBIX aKTHBOB.

Ha ceroansiauii nens nonpaszaenenue puHancoBoit pazsenku CIIA He BbImy-
CTHJIO PYKOBOJALINX YKa3aHUWA WM TPaBUJI KOHKPETHO MO HEB3aMMO3aMEHSIEMbIM
TokeHaMm. OJHaKO, YYUTHIBAs BOJHY MHTEpeca K TaKUM HOBBIM TOKEHaM, BBICOKYIO
CTOMMOCTb UX MPOJIaX U CBA3aHHBIX € ATUM (pakTopam pucka no jsuauu [1O/1, MoxxHO
OKUJIaTh, YTO HEB3aMMO3aMEHSEMbIC TOKEHBI MPHUBIIEKYT BHUMAHHUE PETYIHPYIOIINUX
opranos CIIIA.

Crout Takke 0003HAUUTh €llle OJHY MPOOIEMaTUKy B YaCTH 3aKOHOAATEIHHOTO
peryIMpoBaHMs KPUNITOBAIIOT, KOTOpas OCOOCHHO MPOCIEKHUBAETCS MPH UMILIEMEH-
Tald HOPM — 3TO JIOCTATOYHO HEYHHUBEPCAJIbHBIM KaTeropuaabHO-NOHATUHHBIN arl-
napat. OTCyTCTBUE CTPOMHONW MOJENU KaTEerOpHii, HCIIOIb3YEMbIX B pa3IUYHbIE POAA
HCCIIEIOBAHUAX, O3HAYAET, YTO (PaKTHUECKHU HE BBISBIICHA CBS3b MEKAY MOHATHAMHU.

Criopsl BOKPYT' KPHIITOBATIOTHI MPHOOPETAIOT Bce OoJiee MIMPOKUI XapakTep,
KaK M B HAYYHOM, TaK U B TOCYJJapCTBEHHOM CeKTope. ['ocy1apCcTBEHHBIE OPTraHbl Mbl-
TAIOTCS HAMTH I'paHb MEXIY 3alPETUTEIbHBIMU U I03BOJINTEIBHBIMU HOPMAMHU B IIpa-
BOOTHOIIECHUSX B chepe KPUITOBAIIOT.

Heo0xoaumo KOHCTaTUpOBaTh, YTO MBI BUJIUM OTCYTCTBUE CTPOMHOTO 3aKOHO-
JATeNIbCTBA U MEXaHU3MOB, a TaK)Ke MHCTPYMEHTOB IO MOJICPHHU3AIIMA HOPMATUBHOMN
MPaBOBOI 0a3bl B FOPUCIUKIINSAX, UCIOIB3YIONINX KPUIITOBATIOTHI.

CTOUT OTMETHUTBH, YTO OJTHUM U3 BXKHBIX IIAroB Ha ITyTH K BCECTOPOHHEMY pe-
TYJTUPOBAHUIO KPUIITOBATIOT SIBIISIETCS BBIMTYCK TaK HA3bIBAEMBIX HAITMOHATBHBIX (-
POBBIX BAIIOT HJIH K€ U(POBBIX BATIOT IEHTPATBHBIX OaHKOB.

HauunonajgbHast uugposasi BajiwTa
Pacmmpenue peIHKOB B paMKax HHU(POBOH SKOHOMHKH MPOUCXOTUT MOCPE-

CTBOM BHEJIPEHHUsI U(PPOBBIX TOBAPOB, paOOT, YCIYT WU Ke MOCPEACTBOM IIPHMEHE-
HUsI HOBOH cepsl oOpaienue, a umeHHo MHTepreta (Skorobogatov, 2021).

16 Anti-Money Laundering Act — AMLA. Available at: https://www.fedlex.admin.ch/eli/cc/1998/
892 892 892/en [Accessed 15th November 2021].

17 Bank Secrecy Act/ Anti-Money Laundering. Available at: https://www.govinfo.gov/content/pkg/USCODE-
2012-title3 1/pdf/lUSCODE-2012-title3 1-subtitle] V-chap53-subchapll-sec5311.pdf [Accessed 18th November
2021].
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Bo MHOTOM BiHMsIHHE Ha TpaHC()OPMAIIHIO TOCYJAPCTBEHHBIX PEKUMOB OKa3asia
TaK)Ke MaHIEeMUsi KOpOHaBUpPYCa, 3HAUYUTENBHO YCHUJIIMB BOCTPEOOBAHHOCTH OECKOH-
TaKTHBIX TUTATEXEH W AJIEKTPOHHON KOMMEPIIUH, YBEIHUUB CIIPOC TOTpeOuTenel Ha
OBICTpbIE, HU3KO3aTPATHBIE TPAH3AKIIMH, YTO CYIIECTBEHHO YCKOPHIIO IPOLIECCHI BHE-
PEHMSI HOBBIX TEXHOJIOTHUH KaK aTbTePHATHBH HATHYHOMY 000DPOTY.

Hogennoli B (pMHAHCOBOM CEKTOpE cTaja MHULMATHBA HEKOTOPBIX TOCYIapCTB
0 CO3/JTaHHI0 HAIIMOHATBHBIX ITU(POBBIX BATIOT WX Ke MU(PPOBBIX BATIOT IEHTPAITh-
HBIX OAHKOB.

Psan crpan (EBponeiickuii coro3, Smonus, ABcrpanus, BenmukoOputanus,
Eruner, I'ana, Pyanna, Tynuc, Ungone3us, OAD u np.) HA TaHHOM 3Tare MPOBOJST
MCCJICJIOBAHHS TIPOEKTa MO BHEAPEHUIO HAMOHAIBHBIX MU(POBBIX BamioT. Hekorto-
peimu (IBeumsi, Ypyrsaii, JlutBa, IOxuas Kopes, Cunranyp, I'onkonr, HOxnas
Adpuka u ap.) ObIT 3amyIieH MIJIOTHBIM MPOEKT MO BHEAPEHUIO TaKWX BAJOT Ha
rocy/1apCcTBEHHOM ypoBHE. FOpHCIUKLIMAMHU, KOTOPBIE Ha FOCY/AapCTBEHHOM YpPOBHE
3amycTIIIM HUM(POBYIO BAIIOTY IIEHTPAIBbHBIX OaHKOB, sBisitoTcs: Kurait, bpasmnus,
Baramckue octpoBa'®.

B nocnennee BpeMs qaHHOU TeMe yaensercs Bce 0ombinii nuTepec. ®unHanco-
Basi Kopropanus Mastercard yke mpe3eHTOBajIa BUPTYAIbHYIO Cpey AJIsl TECTUPOBa-
HUS IU(PPOBBIX BATIOT IEHTPAIBbHBIX 0aHKOB, B KOTOPOH OAHKH MOTYT MOJIETHPOBAThH
BBIITYCK HAIIMOHAJIBHBIX NU(POBBIX BATIOT M MPOTECTHPOBATH WX COBMECTHMOCTH C
naTexkHol sxocucTemoit Mastercard'?.

CoBmectHo c¢ IlenTpanbHeiM OankoM baramMckux OCTpPOBOB craproBaja
nporpamma Mastercard mo moazep:kke HallMOHATBHBIX U(PPOBBIX BAIIOT HA OCHOBE
NpeIOIUIaYeHHBIX KapT, KOTOPBIE TIO3BOJISIIOT MTHOBEHHO KOHBEPTUPOBATH HU(PPOBYIO
BAJIOTY B (pUaTHBIC IEHBIU U OIJIAYMBATH TOBAPHI U YCIYyTH BE3JlE, IJ€ MPUHUMAIOTCS
kapThl Mastercard Ha ocTpoBax u Bo BceM mupe?’.

AHanu3 0011e10CTYTHOM HHpOPMAIIH O IEPCIIEKTUBAX HAITMOHAIBHBIX ITU(PO-
BBIX BAJIIOT, a TaKXKe O(PUIIHATBEHBIX JOKYMEHTOB IIEHTPAJIbHBIX OAHKOB IOKAa3bIBALT,
YTO Ha [IEPBOM 3TaIe TOT HMHCTPYMEHT IJIAHUPYETCA 3aIyCTUTh KaK aHAJIOT HATMYHBIX
JICHET JIJIs1 UCII0JIb30BaHUs HaceaeHueM. B 3Toil cBA3M 1o Mepe pocTa crpoca Ha Hallu-
OHaJIbHBIE IIU(POBBIE BATIOTHI OYIyT BHIBOJUTHCS M3 000poTa (hMaTHBIC AEHBIH IS
COXpaHeHHs OajaHca Ha PbIHKE.

[To onenkam rnaBel DegepanbHOil pe3epBHOl cuctembl CIIA, ceronus 6omnee
2 tpunmuonoB nojutapoB CIHA naxonsTcst B oOpamieHu# B OaHKHOTaX W MPUMEPHO
MOJIOBUHA 3TOM CyMMBbI HAXOJUT B MEXAyHapoJHOM oOopore. B 3T0il cBs3m 3ameltre-
HHE (HUATHOTO JoJUIapa MUPPOBBIM C yUETOM TEKYLIEH HEONPENeIIeHHOCTH MOJAEIH
HaIMoHaNbHBIX HU(PoBbIX BamoT CIIA MOXET UMeTh Cepbe3HbIE MOCIEACTBUS IS
WHBECTUIIMI B HAMM4YHY0 BamtoTy CIIA.

18 Sergio Luis Néfiez Alonso, Javier Jorge-Vazquez, Ricardo Francisco Reier Forradellas, DEKIS Research
Group, Department of Economics, Catholic University of Avila «Central Banks Digital Currency: Detection of
Optimal Countries for the Implementation of a CBDC and the Implication for Payment Industry Open
Innovation». Available at: https:/www.mdpi.com/2199-8531/7/1/72 [Accessed 10th November 2021].

19 Mastercard Launches Central Bank Digital Currencies (CBDCs) Testing Platform, Enabling Central Banks
to Assess and Explore National Digital Currencies. Available at: https://mastercardcontentexchange.com/
newsroom/press-releases/2020/september/mastercard-launches-central-bank-digital-currencies-cbdcs-testing-
platform/ [Accessed 10th November 2021].

20 Bloomberg. Available at: https://www.coindesk.com/bahamas-sand-dollar-central-bank-digital-currency
[Accessed 1st November 2021].
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B mo0om ciiydae nmpu HMCHOJb30BAaHUM HAIIMOHAIBHBIX LU(POBBIX BaTIOT
B KayeCTBE aHAJIOra HAJIMYHBIX WM OE3HAJMYHBIX CPEJICTB MPU COBEPIICHUU TpPaHC-
TPaHUYHBIX OTMEpalUi CYIIECTBYIOT PUCKU PACKPBITHS MH(POPMAIIMH O BCEH IETIOUKH
JIBUKEHUS TUGPOBOI BATIOTHL. DTO CBS3aHO MPEXkKIE BCErO C CYIHOCTHIO ITUPPOBOit
BaJIIOTHI, 3aITMCH O ABM)KEHUU KOTOPOH, HAYMHAS C MOMEHTA BBITTYCKa JICHE)KHOM e~
HUIIBI B 000POT, XpaHATCS B CHCTEME.

Emte ogHoit mpobiemoit, KoTopast MOXKeT ObITh CBSI3aHA C Pa3BUTHEM LHU(POBBIX
BAJIOT — BO3MOXHOCTh UX aHOHUMHOCTH. CoueTaHre aHOHUMHOCTH, CIIOCOOHOCTH K
TPaHCTPAHUIHOMY ITEPEMEIICHUIO U MACCOBOCTH SIBJISIETCS OCHOBHBIM PHCKOM C TOUKH
3penust OJI/OT/OPOMY. Ve ceituac anpoOUpyrOTCsl IPOEKTHI, KOTOPBIE TPeIycMar-
PHUBAIOT BO3MOKHOCTB MCIIOJIb30BaHMS MTPEJOIUIAYSHHBIX KapT, IPUBSA3aHHBIX K HALMO-
HaJIbHBIM IIU(POBBIM BaIIOTaM U aHOHUMHBIX LU(POBBIX KOIIEIBKOB C HEOOJIBIINM JIU-
MUTOM HCIOJIB30BaHuUs. B 3THX cilydasix IpUBIEKaTEIbHOCTh TAKUX BO3MOYKHOCTEH JIJIst
HOTPeOUTENsI MOKET CO3/1aTh ONpE/IeJICHHbIE PUCKH BBIBOJA 32 PYOEXk CpPelCTB KPUMHU-
HAJILHOTO MIPOMCXOKICHHUS U CPEJICTB, UCTIONIb3YEMBIX JUIsl OpPraHU3aIUy TEPPOPHCTHYC-
CKOM JIeATEbHOCTH, a TaKKe (PMHAHCUPOBAHHUS OPYKHSI MACCOBOTO YHUYTOKEHHSI.

CyIIHOCTH BCEX COBPEMEHHBIX TEXHOJIOTHH JIeIaeT HEBO3MOYKHBIM HTHOPHPOBA-
HHE BIUSHUS TaKUX HHCTPYMEHTOB Ha BCE TOCYJapCTBEHHBIC PEKUMBI, TIOATOMY T'OC-
yZapcTBY HEOOXOMMO BCTPAaUBAThCS B COBPEMEHHYIO ITOBECTKY U BCE OOJIbIIE YCHIINI
NPUKJIA/IBIBATh K pa3paboTKe MpaBoOBOW 0a3bl Uik MHTETPALIMH ATUX TEXHOJIOTHIA.

B stoii cBs3u B anpene 2021 r. bank Poccun npeacrasun «Konuenmuro uudpo-
BOTO PyOJIsh», KOTOpasi ONpeNeNsieT BEKTOp NalbHEHIeH nuhpoBU3ail SKOHOMHKH
roCcyJIapCcTBa, a Takke HOBYIO (DOpMy pOCCHICKON HAIMOHATLHON BATIOTHL. DTO BaXK-
HEWIIUH ar Ha MyTH K MHTErpallii HOBBIX TEXHOJIOTHM BO BCE CUCTEMBI TOCYAApCTBA.

Kak oTrmeueHo B pokiane: OyayT NMpeiokeHbl H3MEHEHHUs, KOTOphIEe Orpejie-
st Obl monmHOMouMst banka Poccun mo opraHuzanuu J€HEXHOTo oOpalieHus Ha
OCHOBE IIU(POBOro pyOIIs, ero MOJIHOMOYHS KaK oreparopa HudpoBoii miaThopmsl, B
pamKax KoTopoi Oyner oOpamathscs mudpoBoii pyOib, TpaBa U 00SM3aHHOCTH y4acT-
HUKOB JaHHOW mH@poBoii 1uiaTdhopMmbl, mpaBa banka Poccuum mo ocyImiecTBICHHUIO

0aHKOBCKHMX OTepanuii ¢ MpUMEHEHHEM HU(PPOBOrO PyOIIsl HE TOJIBKO C KPEAUTHBIMHU
OpraHU3alUsAMM, HO U IOPUANYECKUMU U (PU3HUECKUMH JTULAMU>' .

be3ycnoBHO, 3aKkOHOATEN0 HEOOXOUMO ONPEECIUTh MPABOBON pexuM IH}-
pPOBOTO pyOJIsi IPU €r0 MCIOIb30BAHUU B TPAXKIAHCKUX MPABOOTHOILIEHHSX, a TAaK¥Ke
oOecrieunBaTh 3alIMTy UH(OpPMALMK 00 OmMepanusx ¢ HCIOJb30BaHUEM ITU(PPOBOTO
pyOJIs KaK CBEJIEHHI, COCTABISIONIYI0 OAHKOBCKYIO TaliHY.

B nokmane Takke OTMEUEHO, YTO CHUCTEMa IPABOBOM 3aIIUTHI 00JIAJaHUSA
IUPPOBBIM pyOJIeM U COBEPIICHHUS OINEPaIUil ¢ HUM MOTpeOyeT BHECEHUSI HEKOTOPBIX
U3MEHEHUH B CUCTEMY YTOJIOBHOTO 3aKOHOIATEIHCTBA.

B Gmmxaiiee Bpems IuIaHUPYETCsl BHECTH U3MEHEHHS B ClieAyIommue dheaepans-
Hble 3aKOHBL: «O 0aHKaX M OaHKOBCKOW AESITETbHOCTHY, «O HAlMOHAIBHOM IIaTex-
HOM cucteme», «O MpOTUBOACHCTBUH JIeTAIU3AMU (OTMBIBAHHIO) JOXOI0B, OJTyUYeH-
HBIX MPECTYIHBIM IyTEM, U (PUHAHCUPOBAHUIO TeppopHu3May, «O BaTIOTHOM PETyJiu-
POBAHUU U BAIFOTHOM KOHTPOJIE» U PSAJl MHBIX 3aKOHOJATEIbHBIX aKTOB.

2 Moknan banmka Poccun. Pexum  goctyma:  http://www.cbr.ru/Content/Document/File/120075/
concept_08042021.pdf (mata obpamenus: 10.11.2021).
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3aKJaoueHue

[TonBoms utoru, chopMyIUpyeM HECKOIBKO BBIBOJOB M JATbHEHIIINX HATIpaBIIe-
HUHW pa3BUTHs 3akoHOoAaTenbeTBa B chepe [IO/DT/@POMY, BaxKHBIX 1J1si COBPEMEH-
HOTO MPaBONPUMEHEHUS B c(hepe peryIMpoBaHHs HOBBIX TEXHOJOTHH.

Takue TEeXHOJIOTMH «CTaBAT B TYNHUK» TPaJAULIMOHHBIE, ONMPAIOIINECS HA HOpMa-
TUBHBIM TIOJIXOJ] CUCTEMBI, HECIIOCOOHBIE Pa3BUBATHCS M AAlITUPOBATHCS K HOBBIM U
CJIOKHBIM CLICHAPHUSIM Pa3BUTHS HHCTPYMEHTOB.

Heo0xoaumMo TOArOTOBUTH 3aKOHOJATENbHBIE OCHOBBI (DYHKIIMOHUPOBAHUS
HCKYCCTBEHHOTO MHTEIUIEKTa, KPUIITOBAJIOTHI, OJIOKYelHa, IH(POBBIX aKTHBOB U T.I.
D10 HEOOXOAMMO ISl BCEX IOPUCAUKIINIMA, TPUYEM B KaUeCTBE MMPEBEHTUBHOTO HHCTPY-
MEHTa Ui 3alIUThl UHTEPECOB YACTHOI'O M IOCYIapCTBEHHOI'O CEKTOPOB OT BO3MOXK-
HBIX PUCKOB B UX JCSITEILHOCTU C MPUMEHEHNEM TaKUX HOBBIX TEXHOJIOTUH.

[TpuHIMNHAANBEHO Ba>KHBIM KaXKETCSl yUYUTHIBATh HEOOXOAUMOCTh CO3/IaHHS HOP-
MaTUBHOM MPaBOBOM 0a3bl, KOTOpasi MOTEHIIMAIBHO ObUTa OBl MPUMEHUMA TSI TIOJTHO-
[IEHHOW YKOHOMHYECKON MHTETPALIMH B TTI00AIbHOE TPAHCTPAaHUYHOE MPOCTPAHCTBO U
B TOXKE€ BPEMS CMOTJIa Pa3rpaHUYHTh IOPUCIUKIIMOHHYIO OCOOCHHOCTh OTIIEIBHO B3S-
TOTO ToCyAapcTBa. MHa4ye ecTh BEPOSTHOCTD, UTO MUPOBBIE (DUHAHCOBBIE KOPIIOPALIUT
CMOTYT TOJIyYUTh JOJIIO 3HAYUTEIHHOTO BIMSHUS HA PBIHKH, YTO HECET SKOHOMHYE-
CKH€ PUCKH ISl FOPUCAUKIIUH.

bnarogaps uMrieMeHTauu HOPMaTUBHOM MPaBOBOM 0a3bl B OPUCAUKIIMH, BO3-
MOYXHOCTH PETYJIHPOBAHUS M KOHTPOJS CO CTOPOHBI IyOJIMYHO-BJIACTHBIX OPTraHOB
0e3yCIOBHO pacIIUpsSIOTCS. BaKHBIM 3TanmoM B 3aKOHOJATETBHOM PEryJIUPOBAHUHI
TaKUX TEXHOJIOTHI KaK HallpUMep, KpUIITOBAJIIOTA, SBIISIETCS PETYJINPOBAHNE BBITYyCKa
1 000poTa HU(PPOBBIX BAIOT LIEHTPATBHBIX (HAlIMOHAIbHBIMH ) 0aHKOB. PerynstopHbie
YCIIOBUSI TTO3BOJISIFOT ¢ HANMEHBIIIMMH PUCKAMH 3aITyCTUTh MOJI00HBINH HHCTPYMEHT U
OIpeeNUTh €ro BIUSHUE HA BECh TOCYIaPCTBEHHBII PHIHOK.

[Tpn mcmonp30BaHUKM HAMOHAIBHBIX MHU(POBBIX BATIOT B KauyecTBE aHaiora
HAJIMYHBIX WIM O€3HAIMYHBIX CPEJCTB MPHU COBEPIICHUN TPAHCTPAHUYHBIX OMepauil
CYIIECTBYIOT PUCKH PACKPBITUS HH(DOpPMAIIMK O BCEH MEMOYKH ABWKCHUS ITUPPOBOI
BaJIOTHL. B 3TOi CcBA3M HE0OX0aUMO HapabaThiBaTh TEXHUYECKYIO OCHAIEHHOCTb
TOCY/apCTBEHHBIX CHCTEM, 0CO000€ BHUMAHHWE YNEIWTh BOMPOCAM HAIMOHAIBHOMN
0e30macHOCTH.

C 9Toii 11eThI0 aKTUBHO BHENIPSIETCS NCKYCCTBEHHBIN HHTEIUIEKT B paboTy Tocy-
JApCTBEHHBIX OPraHoOB, B TOM YHCJE YYAaCTBYIOUIMX B peau3allid MNOJUTHKH
[MO/DdT/O®POMY.

EcTh MHOTO perMyI1IeCTB UCIIOIb30BaHU, HAIPUMED, UCKYCCTBEHHOT'O MHTEN-
JIEKTa B OCYIIECTBIICHUH TOCYIapCTBEHHBIMU OpraHaMu (DyHKITHH 110 pearu3aliu 1mo-
mutuku [TIOA/OT/OPOMY: nossiieHne 3¢p(HEeKTUBHOCTH U MPOU3BOJUTENBLHOCTH 32
CYeT aBTOMATH3AIMH, COKPAIICHHWE OIMUOOK, BBI3BAHHBIX TICHXOJOTUYECKHUMH HITH
HMOLIMOHAILHBIMUA (paKTOpaMH, YJIyd4llleHHWE KayecTBa HH(POpPMAIMH, YBEIHMYECHUE
BO3MOKHOCTH aHajm3a OOJIBIITNX MACCHBOB JTAaHHBIX.

C KaXJIbIM T'0JIOM BbIABJICHUE HOBEIX cXeM OJI/DT/OPOMY craHOBUTCS CIIOXK-
HBIM JIJIS1 aHAJTUTUKOB, KOTOPBIE OTCIICKUBAIOT TIEPEMEIICHHUE ICHEKHBIX CPEIICTB. ITO
CBSA3aHO C POCTOM HCIIOJIb30BAHUSI HOBBIX TEXHOJIOTUH B MPECTYMHBIX CXEMax.
OtcnexxuBanue onepanuii ¢ kpuntoBanioToil B nemsax I[1OJ/OT/OPOMY umeer
pelarolee 3HaueHue A5 TOCYJapCTBEHHOM 0€30MacHOCTH CEro/IHSl.
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HecmoTps Ha TO, 4TO KpPUNITOBAJIIOTA CTala HEOThEMJIEMON 4acThi0 (PUHAHCO-
BOT'O MHpa, BEAETCS €€ aKTUBHAsA TOPrOBJIs, BCE )K€ KPUIITOBAIFOTA OCTAETCS TJIABHBIM
WHCTPYMEHTOM COKPBITHS HE3aKOHHBIX TPAH3aKIIMM.

Pucku, BO3HHMKarmue B pe3ysibTaTe HOBBIX MO (opMe U COAEpPKAHUIO
MPABOBBIX OTHOIICHWHA TOJDKHBI OBITh MUHUMH3UPOBAHBI M YUYTCHBI B pa3paboTke
3aKOHOJATENIbCTBA.

B Gmmkaiiiiee Bpemst 1S 3aKOHOJATENST HACTYITUT IMEPUO]T aKTUBHOW MOICPHH-
3aIMy TPaBoOBOM 0a3bl Pocchiickoro rocymapcTsa, 4To MPOIUKTOBAHO AaKTHBHOW HHTE-
rpanyei HOBBIX TEXHOJOTUI BO BCE TOCYIaPCTBEHHBIE CHCTEMBI M pexXUMbl. HayuHOoMy
coo0miecTBy HEOOXOAMMO MPUHUMATh Y4acTHE B TOJJOOHBIX HHUIIMATUBAX U Pa3padoT-
Kax 0oJiee akTUBHO, Be/Ib KaK MIOKA3bIBAET 3apyOeKHBIN ONBIT, UIMEHHO OJlaroaaps CoB-
MECTHOI paboTe rocy1apCTBEHHBIX OPTraHOB, YaCTHOTO MAPTHEPCTBA U YUSHBIX BO3MO-
’KE€H MPOPBIB B PA3BUTHUH 3aKOHOJIATEIbCTBA CTPaHbl. B 3TON 4YacTH UMEHHO y4EeHbIE
Beayumx BY30B 1omkHO cTath (hrarMaHoM pa3BUTHS HOBBIX TEXHOJIOTHM U UX UHTeE-
rpaiyy B IPaBOBYIO CUCTEMY rocyJapcTBa.
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AHHoTanus. OCHOBHBIMU LEISIMU IPU PEryIUPOBAHUU OPOKEPCKOH NESTENbHOCTU SABIIAIOTCS
obecrieueHne 3aMINThl HHTEPECOB KIMEHTOB OPOKEpOB IMPH MUHMMH3ALUH PETYIATOPHON Harpysku. B
HaCTOﬂH_II/Iﬁ MOMEHT B CBA3H C IEPETOKOM AKTUBOB HACCJIICHHA HA PBIHOK LICHHBIX 6yMar bank Poccun
aKTHUBHO Pa3BUBAET IPSMblE MHCTPYMEHTHI 3allUTHl UHTEPECOB MHBECTOPOB, B TOM YHCJIE MEXAHU3M
kBanuduKay HHBecTOpoB. OqHAKO ero 3 (GEeKTHBHOCTh CTABUTCS IO COMHEHHE SKCIIEPTHBIM M IIPO-
(eccuoHaNbHBIM COO0IECTBOM. [/ OLIEHKH Pe3yIbTaTOB IPUMEHEHHUS IPSMBIX U KOCBEHHBIX HHCTPY-
MEHTOB PErYJIUPOBaHMs, HAIIPABJIECHHBIX HA 3aLIUTY PO3HUYHBIX HHBECTOPOB, IPOBEJICH CPaBHUTEIbHBIN
aHAJIN3 PEryIATOPHOH MOIUTHKY B JaHHOU cdepe B CTpaHax, UMEIOINX Hanbosee pa3BUTHINA (PHHAHCO-
BbI pbIHOK. ITo pe3ynbraTam ananusa perynuposanus B CIIA u Kurae ycTaHOBIEHO UCIOIL30BaHUE
UMY UHCTPYMEHTOB KakK IPsIMOro, TaK U KOCBEHHOI'O PETYJIATOpPHOro Bo3aeicTBus. HecMoTps Ha Hamu-
4Yre OTINYNH B PEryIHPOBAaHNH B 000MX CIydasxX aKIEHT B PETyIMPOBAHUH CIETaH Ha HEMPSMBIC MEPHI
Bo3zeiicTBus. [IpsiMble 3ampeThl Ha AOCTYTN K (DMHAHCOBBIM MHCTPYMEHTAM OIPENENICHHBIX KaTerOpui
HWHBECTOPOB B PACCMOTPCHHBIX CTpaHaX HE MPHUMCHAIOTCA. Taxxe OTMCYCHO, YTO HECMOTPS Ha IPUME-
HeHue B PoccuM OTHEIBbHBIX Mep, aHAJIOIMYHBIX HenpsiMoMy perynupoBanuto B CIIHA u Kurae,
UX pean3anys 3a9acTy0 OCYIECTBIIIETCA HEAOCTATOYHO Ka4€CTBEHHO, YTO CHHKAET PE3YIbTaTHBHOCTD
TaKHUX Mep.

KumoueBble ciioBa: peryaupoBaHne 6poKepcKoit 1eITeTbHOCTH, PUCKU OPOKEPCKOH AesTenbHO-
CTH, 3aILUIIEHHOCTh HHBECTOPOB, YMHOE PEryJIMPOBaHNE, ONITUMU3ALIUS PETYJISTOPHON HArpy3Kku
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Protecting the interests of a retail investor i
n the United States, China and Russia: the example of brokerage
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Abstract. The main objectives in regulating brokerage activities are to ensure the interests of
brokers’ clients while minimizing the regulatory burden. At the moment, in connection with the flow of
households’ assets to the securities market, the Bank of Russia is actively developing direct tools to
protect the interests of investors, including the mechanism for qualifying investors. However, its
effectiveness is questioned by the expert and professional community. To assess the results of the use of
direct and indirect regulatory instruments aimed at protecting retail investors, a comparative analysis of
the regulatory policy in this area in countries with the most developed financial markets was carried out.
Based on the results of the analysis of regulation in the United States and China, it was established that
they used tools of both direct and indirect regulatory impact. Despite the differ-ences in regulation in both
cases, the emphasis in regulation is placed on indirect measures of influence. Direct bans on access to
financial instruments for certain categories of investors in the countries under consideration are not
applied. It was also noted that despite applying certain measures in Russia, similar to the indirect
regulation in the United States and China, their implementation is often sufficient, which reduces their
effectiveness.

Key words: regulation of brokerage activities, risks of brokerage activities, protection of
investors, smart regulation, optimization of the regulatory load
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BBenenue

Hanuuue pa3BuTOro pUHAHCOBOTO PHIHKA SBISIETCS 3aJI0TOM CTAaOMIIBHOTO KO-
HOMHYECKOT0 pocTa B cTpaHe. biaronaps Hemy obecnieunBaeTcs HATMYHE HCTOUHUKOB
(uHaHCUPOBAHUS, COXPAaHEHHE M IPHUBJICUCHUE KalHTajla B AKOHOMHKY CTpaHBI,
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MHBECTUPOBaHUE U NPEYMHOXKEHUE CPeACTB HaceneHueM. [loatoMy perymupoBaHue
(MHAHCOBOTO PBIHKA SIBISETCS BaXXHBIM ACIEKTOM JIEATEIbHOCTH OpPraHOB IyOJInY-
HOT'O YIIPABJICHHUS.

OCHOBHBIMHU OpPTraHU3ALUSAMH, IOCPEACTBOM KOTOPBIX OCYIIECTBIISETCS JOCTYI
bu3NYeCKUX U IOPUIUYECKUX JIMI K PHIHKY HEHHBIX OyMar, BBICTYIAIOT OpOKepcKue
opranuzanuu. Ha cerogusamiauii 1eHs B cepe peryampoBaHusi paboTel OpoKepoB Jieii-
CTByeT nopsiika 60 HopMaTUBHBIX aKTOB. BmecTe ¢ Tem B HayuHoM (Abramov, Radygin
& Chernova, 2014); Alifanova & Yevlakhova, 2011) u npodeccrnonaibHOM coooO1e-
CTBe' perynspHO 3Bydar 3asBIEHHUS O HECOBEPIIEHCTBE HMEIOIIErocs JIeiCTBYIOMEro
perynupoBanus. Ha mnpakTuke ITaHHBIA TE3UC MOATBEPXKIAIOT KaK TEHACHIUS
MOCTOSTHHOT'O CHIKEHHS O(PUIIMATIBHBIX J0X0A0B OPOKEpOB, TaK U (HaKThl 3HAUUTEIb-
HOT'0 KOJINYECTBA aHHYJIMPOBAHMsI JIMLIEH3UH HA OCYILIECTBICHUE OPOKEPCKOM e TeNb-
Hoctu (Pucynok 1). IIpu 3ToM B MOJOOHBIX clydasix KIMEHTHI OpOKEPOB YacTo He Io-
JTy4aroT BHECCHHbIE JIEHEKHbIE cpezcTBa. Ilokas3areneH mpumep TOro, Kak KJIWEHTHI
6anka Tpact, npuoOperaBIIMe KpeOUTHbIE HOTHI (Ha OOLIyI0 CyMMY OKOJIO
20 mupx py©.), OKa3anrch He3alMIEHHBIMU MPHU caHaruu 6aHka B 2015 r. A KIMEeHTHI
komnann MO®IL] (B OCHOBHOM (H3MYECKHE JHIlA) JHIIWIACH IEHHBIX Oymar Ha
cymmy He MeHee 200 MiTH pyO. B pe3ynbTaTe HE3aKOHHOTO CIIMCAHMS IEHHBIX Oymar ¢
UX CUETOB.

HeocyecTBneHue 1esTenbHOCTH
B Teuenuu roga; 17 /
No activity during B CBsI31 ¢ aHHY TMPOBAHUEM
the year; 17 GaHKOBCKOM uueH3um; 52 /
Due to cancellation
of the banking license; 52

B cBs3u ¢ HapylieHneM
B cBs3u ¢ nogaueit 3asBnenus COBEpIIEHHBIM

nuuensuarom; 131/ numeHsuarom; 62 /

Application Due to violation; 62
by the licensee; 131

Puc. 1. CTpykTypa OCHOBaHHS aHHYJHPOBaHHUA Opokepckux Juuen3ui B 2017—2019 rr. /
Fig. 1. Structure of grounds for cancellation of brokerage licenses in 2017—2019
Hcmounux: cocTaBiIeH aBTOPOM Ha OCHOBE PeecTpa aHHYIMPOBAaHHBIX JIHIICH3UN
npodeccHOHANBHBIX YYaCTHUKOB PHIHKA IIEHHBIX Oymar

CoOOTBETCTBEHHO, BaKHEHINIEH 3aIHUIIIaeMON OOIIECTBEHHOW IEHHOCTHIO PETy-
JUPOBaHUS OPOKEPCKON NEATENIbHOCTH SIBISETCS 3allluTa CpeACTB MHBECTOpoB. [Ipu
9TOM 3alUTa HE IOJDKHA CO3/1aBaTh U30BITOYHBIE U3/IEPIKKHU, KOTOPBIE OYIyT CHIXKATh
BBITOJIBI OT MHBECTHPOBAHMSI B PBIHOK IIEHHBIX OyMmar. Tak, peann3yeMbIMH Ha JaHHBII

! TIpoaktusHblii Hagzop LIBP moporo o6xomurcs yuactHHKaM pbiHka // Reuters. 30.01.2019; ®unaHCcOBbIH
PBIHOK BBIOpaJI HOPMBI sl «perynsTopHoi runsotuasn LB // PBK. 03.10.2019
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MOMEHT JIOKYMEHTaMH CTPATErMYeckKOro Pa3BMTHs (PUHAHCOBOTO PHIHKA® OTMEYEHa
HEOOXOUMOCTb ONTUMU3AIMY PETYIUPOBAHUS C LENbIO CHIKEHHSI Harpy3KH Ha MOJ-
HaJ30pHbIe Opranuzauuu. [loMHMO 3TOro, MeXaHuU3M peallu3yeMOM Ha JaHHBIN
MOMEHT POCCHICKHM IPAaBUTEIBCTBOM «pErynsaTOpHOi rmiboTuHb» (Golodnikova,
Efremov & Tsygankov, 2021) 3atpoHys peryaupoBaHue, pa3padbaTeiBacMoe bankom
Poccun, KOTOpBIN Takke ceiuac paccMaTpUBaeT BO3MOKHOCTh JIMKBUAALUKN H3JIHIL-
HUX TpeOOBaHMIA.

Bwmecre ¢ Tem B cBsi3H ¢ pe3kuM pocToM B 2020—2021 rr. KonudecTBa rpakiaH,
MHBECTHPYIOIIMX B LEHHbIC OyMaru’, peryJaTopoM ObLla MpeIoikeHa HOBas Mepa
OTpaHUYEHHs] PUCKOB (HEKBaJIM(UIMPOBAHHBIX) UHBECTOPOB. COriaacHo mpeasarae-
MBIM U3MEHEHHUSIM HOPMAaTUBHOI'O PETYJIMPOBAHUS IETEILHOCTH OPOKEPOB Mpeara-
€TCs OTPaHUYUTh BO3MOXXHOCTH WHBECTHPOBAHMS HEKBATU(PHUINPOBAHHBIX WHBECTO-
poB. HecMoTps Ha TO, YTO MHCTPYMEHT KBAIM(UKAIIMH HHBECTOPOB MPUMEHSETCS Ha
JAHHBI MOMEHT, HapsAQy C COBOKYIMHOCTbIO MHBIX MEp IMpPSIMOIO pPEryJIMpOBaHUs,
npeziaraemMasi Mojiesib TpeOyeT 0oJiee CIIOKHBIX MPOLEAYp OLEHKH KBaludUKaruu,
a TaKKe CyXaeT IMepedeHb WHCTPYMEHTOB, JOCTYINHBIX HEKBAJIN(HUIMPOBAHHOMY
unBecTopy*. PaspaboTka M 06CysKIeHHE NAaHHBIX U3MEHEHHUI MOBJIEKIN BOIHY KpH-
TUKU CO CTOpoHbI npeactaBureneid CPO Ha pUHAHCOBOM pBIHKE U SKCIIEPTOB JaHHON
001aCTH’, KOTOPBIE OTMEYAIH U30BITOYHOCTD JUPEKTUBHBIX PETYJISTOPHBIX MEP H BO3-
MOYKHOCTH HCIIOJIb30BAHUS B paMKaX peryJInpoBaHus 00jee MATKUX HHCTPYMEHTOB.

B omnucanHbIX ycnoBusx Ooliee sIBHOM CTaHOBUTCS MpoOIeMa HeTOCTaTOYHOTO
Ka4eCcTBa PeryJIMpoBaHusl, 00€CIEUNBAIOLIETO 3aIIUTY KIMEHTOB OpPOKEPOB.

Jannas npoOsema, Jiexalias B paMKax MIPaBOBOrO U MPaBONPUMEHUTEIHLHOIO
B3aMMO/ICICTBUS rOCyJapcTBa M OM3HEca, TaKKe UMEET TeOpEeTHIECKui actekT. B Teo-
pUH pEeTyIUpOBaHUs MOAXOMA «smart regulation» HampaBiieH Ha peleHHe MpoOIeMbl
COBEpPILIEHCTBOBAHUS PEryJIMPOBaHMs C LI€JIbI0 YCTPAaHEHHUS NPOBAJIOB pPbIHKA IPU
OJTHOBPEMEHHOM COXPaHEHHH JOCTAaTOYHOW CBOOO/IbI I€ATEILHOCTH €0 yYaCTHUKOB.
Jns  9TOrO0 mMOAXOA HIpeasiaraeT  OCYIIECTBIATH pa3paboTKy | BHEIpEHHE
peryisinyii Ha OCHOBE MNPHHLIMIOB MPO3PAYHOCTH U THUOKOCTH aHATUTUYECKHX
MeTOJ10B 000CHOBaHUs, BepupuIpyemMbIx AaHHbIX (Jones & Zeitz, 2019). Ilpu 3Tom
HOJXOJ1 HE 1aeT OHUMAaHUs TOT0, BCEr1a JIM IpsIMble PETyJIAILUH B pe3yJIbTaTe OKa3bl-
BAIOT IJIAHHPYEMOE BO3JCHCTBUE, KaK pa3Hble WHCTPYMEHTHI PETyJIUPOBAHUSA M UX
KOMOWHAIIMM MOTYT BJIMATH HAa OAMH OOBEKT PETyTUPOBAHUS, KAKHE MHCTPYMEHTBI

2 Crparerus sKoHOMHYECKOM GeszomacHocTn Poccuiickoii ®enepamnn 1o 2030 T., yTBEpKAcHHas YKa3oM
IIpesunenta Poccuiickoit deneparun ot 13.05.2017 r. Ne 208.

OcHOBHbIC HalpaBJIeHHs pa3BUTHs (HHAHCOBOTO phiHka Poccuiickoit ®enepanun Ha nepuoxa 2019-2021 ro-
JoB // baak Poccun. 2019.

3 CornacHo JaHHBIM MOCKOBCKOM Gupsxu 3a 2020 I. KOJIMYECTBO KIMEHTOB, MMEIOMIMX OPOKEPCKME CHUETA,
BEIpOCIO B 2,4 pa3a: ¢ 3,9 muH 10 9,5 MutH yenoBek; coriacHO TaHHEIM HAY®OP o0beM cpelncTB 4acTHBIX
KIMeHToB Ha GoHI0BOM phIHKE 3a 2020 r. BBIpoc B 1,8 pasa: ¢ 3,4 TpiH pyOueit 1o 6 TpiH pyOuei.

4 T'ocynapcreennas [lyma P® npunsiia BO BTOPOM YTEHHM 3aKOHOIPOEKT O 3aIUTE HEKBAIU(PUIMPOBAHHBIX
po3HUYHBIX WHBeCTOpoB // Bank Poccum. 2020. Pexxum nmocrtyma: https://www.cbr.ru/press/event/?id=6918
(mata obpamenus: 11.10.2021).

5 1Ib Ha 1Ba roja orpaHMYMT MHBECTOPAM JOCTYIN K PUCKOBAHHBIM akTuBaM // Bemomoctu. 2020. Pexum
noctyma: https://www.vedomosti.ru/economics/articles/2020/12/27/852665-ogranichit-investoram (mara 006-
pamenus: 06.10.2021).
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perynupoBaHus SBISAIOTCS Haubosee 3(pPEeKTUBHBIMU C YIETOM H3IEPKEK, KOTOPHIE
OHU BJICKYT JUIsl YYACTHUKOB PHIHKA?

OTHOCHTEBHO MPOOJIEMBI TIOBBIIIEHHS KAYeCTBA MyOJIMYHOTO YIPABJICHUS TIPU
CHIDKEHHMH Harpy3Kd Ha OOBEKTHI peryJIMpOBaHUs TOBOPUT Takxke nmoaxos «Behavioral
Public Administration», BeIpocHii n3 noseaeHueckor 3xoHOMUKH (Grimmelikhuijsen,
Jilke, Olsen & Tummers, 2017). On npemiaraeT y4uTbIBaTh MOBEJACHHUE JIOACH MpH
NPUHSATHA PEIICHUA OpraHaMy BIIAcTU. Peann3yemble B paMKax HEro Mephl Tocyaap-
CTBEHHOT'O BO37eicTBUA (TMOJMy4YMBIIME Ha3zBaHue «nudging») HE YCTaHABIUBAIOT
HETIOCPE/ICTBEHHBIE TPEOOBAHUS, a JIMIIb CTUMYJIUPYIOT K OIpE/eIICHHOMY IOBeJie-
HUIO. Er0 CTOPOHHUKY aneJIupyIT K TOMY, YTO IEITH PErYJIMPOBAHUS JOCTHTAIOTCS
0e3 m3nuIIHel Harpy3ku Ha OusHec. OiHAKO, pe yTarast JaHHbBIH aTbTepPHATUBHBIN WH-
CTPYMEHT HETPSIMOTO PETYJTUPOBAHMUS, TOXO]] HE YUYUTHIBACT, KAKHE M3ACPIKKHA HECET
OM3HEC OT TaKUX Mep, a TAaKXKe HE OTBEYACT HA BOIPOC BCErJa JIM MOXKHO 3aMEHHUTH
MHCTPYMEHTHI MIPSIMOTO PETYJTUPOBAHUS HETIPSIMBIMH MEpaMu?

Pemenue onvcanHo# mpo01eMbl CIOCOOCTBYET KaK PEIICHUIO JAHHBIX TEOPETHU-
YECKHX BOMPOCOB, TaK M COBEPIICHCTBOBAHUIO PETyIMPOBAaHMS Ha MpakTuke. B man-
HBII{ MOMEHT B CHJTY CHIDKEHHSI TEMITIOB dKOHOMUYECKOTO pOCTa HACEIIEHUE 3auHTepe-
COBaHO B HAJIMYUHU BO3MOKHOCTH COEPEKEHUS U YBEIMUYCHUS KalHTana ¢ MOMOIIBIO
MHCTPYMEHTOB (PMHAHCOBOTO phIHKA. CaMH yYaCTHUKH PHIHKA TAKKe 3aHHTEPECOBAHBI
B (OPMHPOBAHUHM NPO3PAYHBIX M HEIOPOTHX JUISI WCIIONHEHHS «IIPABHI WIPBI».
O rOTOBHOCTH OOIIECTBA K TAKAM M3MECHEHUSIM CBUJICTEIBCTBYET AUCKYCCHS, pa3Bep-
HYBIIAsICS BOKPYT MPEJIOKEHHIA TI0 OTPaHUYCHHIO TOCTYTa Ha PHIHOK HEeKBaTH(UITU-
POBaHHBIX MHBECTOPOB. [IPOTHBOCTOSIHUE NAaHHON WHUIIMATHBE TOKA3aJl0 HETOTOB-
HOCTH OpOKEpOB MHPHTHCS C YMEHBIICHHEM BO3MOXKHOCTEH Uit paboThI, a Hacele-
HUSI — C JIMIIEHHEM JI0CTyNa K (PUHAHCOBBIM YCITyTaMm.

Junst pemieHusi mpoOIeMbl HETOCTATOYHOTO KadeCTBA PETyJTUPOBAHUS 3aIUTHI
KJIMEHTOB OpOKEepOB HEOOXOAWMO OTBETHTH Ha BOIIPOCHI O TOM, Kakoe BO3JeicTBHE
OKa3bIBAIOT UMEIOIIUECS U MPeIaraeMbie MPsIMbIE HHCTPYMEHTHI PEryJIMPOBAHUS Ha
3alUIIEHHOCTh PO3HUYHBIX MHBECTOPOB U €CTh JiH OoJiee 3pPeKTUBHBIC HHCTPYMEHTHI
peryaupoBaHus?

Jlyis oTBETa Ha 3TH BONPOCHI NOTPEOOBATIOCH TPOBEPUTH CIIETYIONINE THITOTE3bI:

Hl: mpuMeHnsieMble B JaHHBIH MOMEHT W TpEAJiaraeMble MPsIMbIE PEryJsIuU
B OTHOUICHUU OPOKEPOB CIIOCOOCTBYIOT MOBBIIICHHIO 3aLIUIICHHOCTH HHBECTOPOB.

Hannoe npeononodcenue ocHnosvieaemcs Ha nooxode «smart regulationy,
00HaKO npeonazaemcs aHAIU3UPOBAMb GIUAHUE YIHCe PealU308AHHBIX Mep Pe2yIupo-
eanus. Ilpoeepxa eunomesvl obocmyem HeOOXOOUMOCHMb YYUMBIEAMb HE MOAbKO
Hazpy3Ky, HO U obecneyenue yeiu pe2yiuposanus, d maxice no360auUm yCmaHo8ums
Kauecmeo UMeroue2ocs pecyiuposanus.

H2: anpTepHaTHBHBIE MEXaHU3MBI ITOBEICHUECKOTO BO3/ICHCTBHS Ha OPOKEPOB C
[ENIBI0 3AIIUTHl MHTEPECOB HMX KIMEHTOB MeHee 3()h()EeKTUBHBI 4eM HHCTPYMEHTHI
IPSIMOTO PETYIHMPOBAHUSI.

Jannoe npeononodcenue ocHnogvieaemcs Ha nooxooe «Behavioral Public
Administration», KOmopblii 2060pum 0 MOM, YMo NOBedeHUecKoe pe2yIuposanie 6ce-
2da eedem K cHudcenuro Haepysku. IIposepka eunomesvl no3601um oyeHums OAHHOE
ymeepoicoenue, a maxice onpedeiums YeiecooopasHoCmy paspabomku mep Henpsi-
MO0 pecyIupo8anus.
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Hcxonnbie npeanocbuiku. O030p aureparypsl

N3ydeHue peryiaupoBaHus B HayKe IOCYIapCTBEHHOTO YIPABIEHUS CYILECTBO-
BaJO YK€ C MOMEHTa €€ 000COOJIEHUSI OT WHBIX COLMAIbHBIX MUCHUIUIMH. HOBBII
BUTOK HCCIIEIOBATENLCKUX pabOT OBLT 3aImyIieH ¢ BO3HUKHOBeHHEM B 1998 r. Teope-
THUYECKOTO MoX0/1a smart regulation, B paMKax KOTOPOTO W3yYalIHCh YACTHBIE CITydan
peryIMpoBaHMs B Pa3IMYHBIX KOHTEKCTaX. OlleHKa BO3ACHCTBYS HHCTPYMEHTOB PETY-
JTUPOBaHUS U TOUCK Hanbosee 3 PEeKTUBHBIX U3 HUX YaCTO CTAHOBUTCS 0OBEKTOM pac-
CMOTpPEHHMsI MCCIIEZIOBATENEeH TOCYIapCTBEHHOTO yrpaBieHus. [Ipu 3Tom m3ydaembie
aBTOpPaMU MPOOJIEMBI U TPOBEPSIEMbIE TUIIOTE3bI TOPOH KOPPETUPYIOT C MPEIOKEH-
HBIMU HaMU B JIaHHOM paboTe.

Haubonee yacto paccMaTpuBaeMoil THIIOTE30M B paMKaxX TakKuX pabOT BBICTY-
MaeT OCHOBHAs TUIIOTE3a Hamero uccieaoBanus H1 o HeobecriedeHnn perymsiusamMu
nenei, A JOCTHKEHHUS] KOTOPBIX OHU ObUIM pa3paboTaHbl MM Pa3padaThIBalOTCS.
[Ipu 3TOM yKazaHHbIe pabOThl MOXKHO pa3AeiuTh Ha TPYMIbI B COOTBETCTBUU C METO-
JIOM, Ha OCHOBAaHMH KOTOPOTO OCYIIECTBIISIETCS MPOBEPKA TUIIOTE3HI.

[lepBas rpymma uccieaoBareseii MoATBEPkKIAAECT CBOM TPEITIOTI0KEHHS C TIOMO-
MIbI0 BepU(HUKAIIMOHHBIX METOJ0B. Tak, oTedecTBeHHBIE ucciuenoarenu A.A. Abpa-
moB, A.Jl. Pagsirun, M.M. YepHoBa, a Takxke E. Jones u A. Zeitz ncnonb3yroT B CBOUX
paboTax IKOHOMETPUUYECKUE PErPECCUOHHBIE MOEIH JJIsl OLIEHKH COOTBETCTBUS MPHU-
MEHSIEMOTO PETyJIMPOBaHUs CTpaHOBBIM (hakTopam. M.B. JlapnoHoBa miis OmeHKH
peryJIupoBaHUs TAKXKE pacCCMaTPUBACT CTATHCTUUECKUE TaHHBIE, HO HE 0€3 IpUMeHe-
HUS 3KoHOMeTpuueckux mozenel (Larionova, 2014). B paccMoTpeHHbIX paboTax yka-
3aHHBIE METOBl UCTIOJB3YIOTCS JJIsi OIICHKH B IIEJIOM MOJIENIA PETyJIMPOBaHUsA, a HE
KOHKPETHBIX Mep / pemieHuil. Bmecte ¢ TeM BepupuKalmoHHbIE METOIBI TPUMEHUMBI
JUIsl IpoBepku runote3sl H1, ogHaKko B cuily OrpaHUYeHHOCTH JOCTYIIHBIX JAHHBIX 110
TEeMaTHKE UCCIEA0BaHuUs, UX TPUMEHEHHUE MPEACTABISAETCS HeLeaecooOpa3HbIM.

Jpyras rpymnmna ucciea0BaHUM UCTIONb3YeT A IPOBEPKU THIIOTE3b! (habCh(u-
KaIlMOHHBIE METOJIBI (Yale Bcero Kekic-craau). [Ipu 3ToM, Kak u B ciiydae ¢ Bepudu-
KallMOHHBIM METOJIOM, aBTOPbl YAaCTO pPacCMATPUBAIOT MOJENb PEryIUpOBaHUS
B IICJIOM W/HJTU €€ OTJENBbHBIX KOMIIOHEHTOB (Spendzharova, 2016; Quaglia, 2019; Lall,
2015; Baker, 2010). Bce yka3annble ucciaenoBaHUsS MOATBEPKAAIOT HECOOTBETCTBUE
MPUMEHSEMBIX PETYJSATOPHBIX MOJENIEH ENIM UX pean3alliu.

Takxe Ha OCHOBE KelC-CTa/li OIEHUBAETCSI COOTBETCTBHUE LIEISIM U3 Pa3padOTKH
OTJENbHBIX peryysiuui. HekoTopsle aBTOpBI 3asBISIOT O HECOOTBETCTBUU PETYJIUPO-
Banus ero ueism (Kastner, 2014; Finlayson, 2009). Bmecte ¢ Tem npyrue y4eHsle,
HAIPOTHB, TOBOPST O JOCTH)KEHHUU 1I€JIeH BHEPEHHOTO METO/1a HETIPSIMOTO PETYIIUpPO-
BaHUS 1O OOJNBIIMHCTBY paccMaTpuBaeMbIXx Tokaszateneir (Makarova et al., 2019;
Fransen & Burgoon, 2012).

TpeTbs rpymnna ucclieJOBaHUN, pacCMAaTPUBAIOLIMX COOTBETCTBHE pe3yJibTaTa
pEryJIUpOBaHUSA 1IEJISIM €T0 TPUMEHEHHS, OCHOBBIBAETCS HA METO/1€ CHCTEMHO-JIOTHYE-
ckoro aHanu3a. C MOMOIIBIO JAHHOTO METO/Aa PAacCMOTPEH TII00albHBIA YypOBEHb
perymupoBanust (Wolff, 2019; Rixen, 2013; Baker, 2010; Zhao, Ke & Yi, 2020).
B otenbHBIX cilydasx Ha OCHOBE CHUCTEMHO-JIOTMYECKOTO aHalIu3a HCCIEILyHTCs
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OTIeNbHBIE aCHeKThl perynupoBaHus. Ha sTo nampaBmensl pabotsl Abbott K.W.,
Levi-Faur D., Snidal D., a Takxke Bernstein S., Ven H. B neiaom Meron cuCTeMHO-
JIOTUYECKOTO aHajn3a, Ha Hall B3TJISA, IPUMEHUM JUISl OLIEHKH JOCTIDKEHUS Ieneit
PETyJIMPOBAHUSA TIO 3aIUTE MPAB HHBECTOPOB IyTEM PACCMOTPEHHS CYIIECTBYIOIINX
Pe3yIbTaTOB peanu3ai Ha0OpOB PETYISATOPHBIX HHCTPYMEHTOB.

MeHee 4acTo BCTpedaeTcs, HO BCe XKe ABISIeTCS 00bEKTOM U3YUEeHHsI OOIIMPHOTO
psaa paboT TUIIOTE3a O MOBBIIICHUH KAayecTBa PEryJISTOPHOTO BO3JCHCTBHS BCIE/-
CTBHE 3aMEHBl HHCTPYMEHTOB IMPSIMOTO PeryInpoBaHus. VccienoBanus, paccMarpu-
BAIOIINE THIIOTE3bI, CXOXKHE C IMOCTaBIEHHOW HamM rumnote3ord H2, Taxke MOXHO
CrpYNIHUPOBATH B COOTBETCTBUH C MPUMEHSIEMbBIMHU HCCIIE10BATEIbCKUMHU METOJaMHU.

[lepBas rpynmna uccienoBaHU OTIUYAETCS MPUMEHEHHEM KOMOMHAILIUU U3 Be-
pUPUKAITMOHHBIX M (HaTbCUPUKAITMOHHBIX METOOB JIJIsl TPOBEPKHU rumores. [IpakTu-
YEeCKH BO BCeX paboTaxX, OTHECEHHBIX K JAHHOW IpyTIe, UCIIONIb3YeTCs aHAIN3 CTaTH-
CTHUYECKHX JIaHHBIX (B TOM YHUCIIE C UCIOIb30BAaHHUEM SKOHOMETPHUUECKUX HMHCTPYMEH-
TOB), a TAKXKe CPaBHEHHE KEHCOB, KPOME TOTO B OT/ICIbHBIX CIIydasx J0OaBIISIOTCS Me-
TOJABl HMHTEPBBbIO M Iopuamueckoro anamm3a (Pastushenko & Zemtsova, 2017;
DeMenno, 2019; Grossman & Woll, 2014; Redert, 2020; Abbott & Snidal, 2000;
Horner, 2019). ITpu 35TOM OCHOBHBIM HHCTPYMEHTOM /1715l OLICHKU BO3/IEHCTBUS B IIEpe-
YHUCIIEHHBIX MCCIIEIOBAaHUSX BBICTYIACT aHAIM3 CTATUCTHUECKUX NaHHBIX. PaccmaTpu-
BaeMbl€ aBTOpPaMU NpoOIeMbl, KaK MPaBUIIO, HOCIT MacIITaOHBIA U OOIIMI XapakTep,
a He KOHKPETHBIN U TOYHBIH, KaK B HAIlIEeM UCCIICIOBAHUH, TIOATOMY JIOTUYHO HCIIOIb-
30BaHuE B pabote (panbCUPUKAITMOHHOTO METO/1A.

Bropas rpymnmna uccinenoBaHui, paccMaTpUBAIONINX BIMSHUE U3MEHEHHS pery-
TUpOBaHUS Ha (DAaKTHYECKOE PETYISITOPHOE BO3ICHCTBUE, OonupaeTcs Ha (ambcudpuka-
IIMOHHBIE METOMBI JO0Ka3aTeNbCTBA. MeTo/ aHaln3a KEeWCOB JIGKHUT B OCHOBE paboT
caenyromux aBropos: C. Dunlop u ap., Overdevest C., Zeitlin J., Browne J., Stellinga
B., Miigge D., Mennillo G., Roy S., Baker A. (Dunlop et al., 2012; Overdevest &
Zeitlin, 2014; Browne, 2020; Stellinga & Miigge, 2017; Mennillo & Roy, 2014; Baker,
2010, 2018).

Kpome Toro, MHOTHE HCCIeIOBaHMs pealu3yloTcs Ha OCHOBE KOMOMHUPOBAHUS
METO/1a U3yUeHUs] KeHCOB M KOMITApaTUBUCTUKH. JlaHHAs METOI0JIOTHS UCTIONB3YETCS
JUTSL OLIEHKH Mojenieil perynupoBanus B neioM (Quaglia, 2019; Stellinga, 2020). [Tpu
9TOM PacCMAaTPHUBAIOT M JIENIAIOT BBIBOJBI B OTHOIICHUH KOHKPETHBIX MHCTPYMEHTOB
perymupoBanus (Underhill & Zhang, 2008; Campbell-Verduyn et al, 2017).

Kak MBI BUIUM, B ONUCAHHBIX MCCIENIOBAHUSX METOJ MPOBEPKU THIIOTE3BI
pasuutcs. s 000CHOBaHMS THIIOTE3 MCIIOJIB3YIOTCA KaK CTAaTUCTUYECKHE METOIBI,
TaK ¥ METOJ] KeHC-CTain, TP 3TOM 000CO0IEHHOE TIPUMEHEHNE CTATUCTUIECKOTO aHa-
JM3a UCHOJB3YETCsl PeAKO U3-3a HEOOXOAMMOCTH er0 0OOCHOBaHMS KauyeCTBEHHBIMHU
MeTogamu. Ha Ham B3risz, B cuily HEOOXOAMMOCTH YUeTa ONbITa APYyTrUX OTpacieil u
CTpaH IMPH HECOMOCTABUMOCTH CTaTUCTHUYECKUX JAHHBIX, & TAKKE C yYETOM PaccMOT-
peHHsI HE OTAENBHBIX MPUMEPOB, OOYCIIOBICHHBIX JIOKAJbHBIMA OCOOCHHOCTSMH,
a YHMBEPCAJIbHBIX KOMIUIEKCOB MEp B HAIIEM HMCCIIEIOBAHUH IIETIECO00pa3HO IpUMe-
HEHHE KOMIIapaTUBUCTCKOIO aHalln3a JJis MPOBEPKU MOCIEIHEN THIIOTE3bI.
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MeToa0J10rust MCCJIET0OBAHMSA

ITo pe3ynpTataM paccMOTPEHUS UMEIOILUXCS UCCIIEN0BAaHUM OBLIO PEeIeHO HC-
N0JIb30BATh B PaMKax pabOThl CHCTEMHO-JIOTHUECKUI MeToA HccienoBanus. B pamkax
HEro paccMaTpUBAaIOTCS MPUMEPHI YCIIEIIHOTO PEryIMpoBaHus (PUHAHCOBOTO PHIHKA,
CIOCOOCTBOBABIIIEr0 PA3BUTHIO M KOHKYPEHTHOCTH PhIHKA NIPH 00€CIIEUeHUH 3aIUThI
IpaB WHBECTOPOB. JleTanbHOE M3y4YeHHE OMNbITAa PETYJIMPOBAHUS, HANPABICHHOTO HA
o0ecrieyeHre 3aIuThl IpaB MHBECTOPOB, IO3BOJISET OMPEAEIUTh METO/IbI U HHCTPY-
MEHTBI, TIPUMEHsIeMble Hanbonee YPPEKTUBHBIMU PETYIATOPAMH, & TAKXKE OLIEHUTH
Pe3yIbTAaThl UCTIONB30BAHUS TAKUX WHCTPYMEHTOB / METOJIOB.

Ha ocHoBe chopMyIHpOBAaHHBIX paHee TUIOTE3 MCCIEOBAHUS U C yYETOM
BbIOPaHHOIO METO/1a OBLIN ONpEAEICHbl TEXHUYECKUE TUIIOTE3BL:

H1: perynsitopsl Hanbomnee pa3BUTHIX (PMHAHCOBBIX PBIHKOB HCIHOJB3YIOT IS
3alIUThl UHTEPECOB HHBECTOPOB HHCTPYMEHTHI MPSIMOTO PETYIUPOBAHUS, B TOM YUCIIE
MEXaHHU3M KBaJIM(pHUKAIMI MHBECTOPOB U OTPaHUYEHHsI JOCTyIa K OTJeJIbHbIM (pUHaH-
COBBIM ITPOAYKTaM.

H2: ycnemHocTs perynupoBanus Haubosee pa3BUTHIX (PHHAHCOBBIX PHIHKOB TIO
3allIUTe WHTEPECOB UHBECTOPOB 00YyCIaBINBACTCS HEIPUMEHECHUEM MU WHCTPYMEH-
TOB HENPSMOTO PEryJIMPOBAHUS.

[Tpu 3TOM, KaKk OTMEYaJOCh paHee, MCCIeJOBaHUE OCHOBBIBAETCS Ha TOJIOXKeE-
HUSX TEOpeTHYeCKUX Mo x010B Smart Regulation n Behavioral Public Administration.
Cornacno noxxoxy Smart Regulation, peryianpoBanue TOMHKHO YYUTHIBATH HHTEPECHI
YYaCTHUKOB PETYJUPOBAHUS U OOECleuMBaTh JOCTHKEHHE CBOEH HadalbHOM LEu.
[IpuHuMas BO BHUMaHHE yKa3aHHOE, PEIIEHO PYKOBOJICTBOBATHCS IOMYILIEHHEM O TOM,
YTO MOCKOJIbKY pPacCMaTpUBaeMble IIPUMEpPbI (PMHAHCOBBIX PHIHKOB SIBJISAIOTCS HAH00-
jee yCHeIIHbIMH U MacIITaOHbBIMH, a J0JI1 PO3HUYHBIX MHBECTOPOB HAa HUX 3HAUU-
TeJIbHA, PETyJINPOBaHUE 3alIUThl MHTEPECOB HHBECTOPOB B YKa3aHHBIX CIIydasiX MOXKHO
cuuTtath 3¢ dexTrBHEIM. B TO ke Bpems Behavioral Public Administration yTBepxaaer
0 11eJIeCO00PAa3HOCTH UCTIOJIb30BAHUS MTOBECHYECKUX HHCTPYMEHTOB PETYJIMPOBAHUS B
CBSI3H C TE€M, UTO JIF000I HHCTPYMEHT KOCBEHHOT'O BO3/IEHCTBHSI TpeOyeT MEHBIIIE 3aTpaT
(KaK co CTOPOHBI HA/I30PHOTO OpraHa, Tak U IOJIHAI30PHOTO JIMIA), YeM UCIIOJHEHHUE
HPSIMOTO IUPEKTUBHOTO TpeOoBaHust. COOTBETCTBEHHO, /U1 OATBEP K ACHUS UX P dex-
THUBHOCTH HEOOXOIUMO oOecredyeHHe TaKMMH MHCTPYMEHTAaMM LeNH UX Pa3pabOTKH.
Yka3aHHbIE OCOOEHHOCTH Y4YUTBIBAIUCH IIPH (POPMUPOBAHUU U IIPOBEPKE TUIIOTES.

Hcnonb3oBaHue BepU(PUKALMOHHOIO aHAJIM3a TAaKXKe BO3MOXKHO /ISl U3y4EHUS
npoOJIeMbl, pacCMaTpUBAEMON HaMH, B Clyyae HaJU4usl KOJMUYECTBEHHBIX JAHHBIX,
COOpaHHBIX IO €AMHOM METOAOJIOTHH 10 OAHOMY HJIM CONOCTaBHMBIM OOBEKTaM
HaOroneHus. B Hamew cityyae, npuHUMas BO BHUMAHHE HENPOJOJKUTENIBHBIA BO
BPEMEHH ONBIT PEryJnpoBaHus OpOKepcKoil nesitenbHOCTH B Poccuu, Takoil ananns
HEIeJIeco00paseH.

Pe3y.]'ll)TaTbI HCCJICI0BAHUA

st 0ObeKTUBHON OIIEHKH MEp IO 3alIUTe KIMEHTOB OpokepoB B Poccuu Oblna
u3yueHa 3apyOeKHbIH ONBIT PETyITUPOBAHNUS 3aLIUTH HHTEPECOB PO3HUYHBIX HHBECTO-
poB. s paccmorpenus Obutn BoIOpaHbl CIIIA m Kwutait. Beibop maHHBIX cTpaH
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o0ycnoBieH TeM, uro CLIA, sBnsromuecs tuaepamMy 0 pa3BUTOCTH U MacIITaOHOCTH
(MHAHCOBOTO PbIHKA, 00JIaJat0T OTPA0OTAHHBIMH UHCTPYMEHTAMH I10 3aIIUTE KIUCH-
ToB. [Iponent Hacenenus CIIIA, mHBecTHpyOIIEro B (PUHAHCOBBIE MHCTPYMEHTHI,
¢ 2000 r. He cHmkancs Hike 50%°. B To ke BpeMs (pUHAHCOBBIH phiHOK KuTas otMe-
YaeT TOBOJIBHO JTUHAMUYHBINA POCT, YTO MO3BOJISIET XapaKTepHU30BaTh €T0 KaK pa3BHUBa-
IOIIMICS (aHAIOTUYHO poccuiickomy). Kamurammzamusi nmeHHBIX OyMar KHTaiCKOTo
PBIHKA ¢ Hayana Beka Bbipocia 6osee ueM B 10 pas’. [Tpu 5ToM 06€ CTpaHbI 3aHUMAIOT
3HaYNMYIO pOJIb Ha MHUPOBOM ()MHAHCOBOM pBIHKE, YTO II03BOJIIET TOBOPUTH 00
YCIIEIIHOCTH MX TOJUTHUKY 110 Pa3BUTHIO (PUHAHCOBOTO PHIHKA.

B CIIIA 3amura K11EeHTOB OPOKEPOB BXOAMT B CHCTEMY T'OCYJapCTBEHHBIX MEp
3aIIUTHI TOTpeOuTeNne (PUHAHCOBBIX YCIIYT, OJJHAKO yuuThIBaeT cnenuduky. OHo pe-
aIn3yeTcs B paMKax MoX0/1a MOJIUTHKO-aIMUHUCTPATUBHOTO IIUKJIAa PETYIMPOBAHUS,
Yyepe3 CUCTeMy HOPMATUBHBIX aKTOB M Mep T'OCYAAapCTBEHHBIX opraHoB. Perymmposa-
HHE [TOCTOSIHHO COBEPIIEHCTBYETCS B CBSA3M C PAa3BUTHEM PBIHKA, CO3JaHUEM HOBBIX
NPOAYKTOB, (POPMHPOBAHHEM HOBBIX CXe€M paboThl. B menom perynupoBaHue mno
3amure nHBecTopoB B CLIIA MOXKHO pa3nenuThs Ha IpeloTBPAIAIOIIee U UCIIPABIISIO-
mee (Kulakova, 2017).

[lepBbie BKIIOYAIOT B ce0si KOHTPOJIb HAJ MPOAYKTaMH (ycIyraMu) U HEeHaMH,
TpeOOBaHMS K JUIEH3UPOBAHUIO U PACKPHITHIO MH(OPMALIMU, PECYPCHI U MEPONPUs-
TUSL O COACHCTBHIO (PUHAHCOBOW TpamMOTHOCTU. Kak Mbl BUAMM, PEryJUpOBaHUE
OCHOBBIBAETCS HE TOJIBKO HA KJIACCHYECKOM AMPEKTHBHOM IOJXOJE, HO MOBEJCHYE-
CKHUX MHCTPYMEHTaX.

Heo6x01umMo OTMETUTB, 4TO MEPBI IO 3aIUTE HHBECTOPOB IIEPBOOUYEPETHO Pea-
JU3YIOTCS ITyTE€M yCTAaHOBJICHHUSI 003aHHOCTEH (PMHAHCOBBIX OpraHu3anuil (B HaIem
ciydyae — OpokepoB). B pamkax KOHTpOJsS 32 IIEHaMH YCTaHOBJIEHA OOs3aHHOCTD
OpraHu3aIHii MPETOCTABIATh YCIYTH KINEHTaM Ha aHAJIOTHYHBIX YCIOBUSX, HE IOITyC-
Kasi UX JUCKpUMHHAIUH. Tak)Ke yCTaHOBJICHBI 3alIPeThl Ha IEHCTBUS, TPU3HAHHBIE pe-
TYJISITOpOoM HenoOpocoBecTHBIMHU. [IpemycMoTpeHa 00S3aHHOCTH MO 0OECHCUEHHIO
3alUTHI TMYHBIX JAHHBIX KIMEHTOB, a TAKXKe CBEJACHUI 00 MX CcleNKax U (PMHAHCOBOM
cocrossHnm (Spendzharova, 2016). Kpome Toro, mepcoHanbHBIE TaHHBIE KIHUEHTA
JIOITyCTUMO 3alpalliMBaTh TOJBKO NPU HAJTHMYUM COOTBETCTBYIOIIMX OCHOBaHMH M
B COOTBETCTBYIOIIEM oObeMe. OJHAKO B OTHOUICHWH (PMHAHCOBBIX KOHCYJIHTAHTOB
YCTAQHOBJICHAa OOSA3aHHOCTH IO y4eTy HH(POPMALMH O KJIHWEHTE IS MaKCHUMaJlbHO
3¢ PEKTUBHOTO KOHCYIBTHPOBAHMSL.

TpeboBaHMsI K TUIIEH3UPOBAHUIO CTAHAAPTHBI U aHAJIOTHYHBI CUCTEMaM JIUIIEH-
3UpOBaHMs OONBIIMHCTBA CTpaH. OHAKO ClIeyeT OTMETHUTb, YTO MPH JHUIIEH3UPOBa-
HUH COTPYAHUKH OpoKepa MpoXoasT 00ydeHHe 3THYECKUM HOpMaM, a OpOKepsl HECYT
OTBETCTBEHHOCTH 32 UX COOJIO/ICHHE.

3amurTa npaB nmotpeduTesnei (UHAHCOBBIX YCIIYT CBSA3aHA C AHTUMOHOIIOJIBHBIM
perynupoBaaueM. B CIIIA aHTHMOHOMONBHOE 3aKOHOJATEIHCTBO OCOOCHHO CHIILHO
U, XOTSl OHO NTO3BOJISIET U30€raTh MCKYCCTBEHHOTO 3aBbIILIECHHS LIEH, B COOTBETCTBUH C
HUM OpOKepaMu HE MCIOJb3yeTCs MHCTPYMEHTOB YHUBepcaiusauuu. B cioydae
NPUMEHEHUs MIa0JIOHHbBIX TOKYMEHTOB U MPEI0CTABICHUS a0COIIOTHO aHAJIOTMYHBIX

¢ Gallup Annual Economy and Personal Finance Survey // Gallup. 2020.
"Market Data From official website of China Security Regulatory Commission. Pexum noctyma:
http://www.csrc.gov.cn/pub/newsite/sjtj/ (zata obpamenus: 10.11.2021).
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YCIIyT 3alliiTa paB noTpeduTeneil odecnednBanach Obl ¢ 0OJIbILIEH CTENEHBIO, OHAKO
nummnia Obl UX BO3MOKHOCTH BhIOOpa (Alifanova & Yevlakhova, 2011).

Kak Mbl BUANM, IpsIMbIE PErYJISITOpPHBIE TPeOOBAHUS U 3allpeThl HE MpeAroia-
raroT OrPOMHBIX M HEOIIPAaBJaHHBIX 3aTpaT OpoKepoB Ha ux ucnosnHeHue. Kpome Toro,
coJepKaHue TpeOOBAaHUM U MOPSAAOK UX HMPUHATHS O00ECIEYMBAIOT Yy4EeT MHTEPECOB
3aUHTEPECOBAHHBIX CTOPOH. OTKpBIThIE OOCYXIEHUS MHUIMATUB, a Takke Ooiee
BHUMaTeNbHas paboTa c JI0OOMPOBAHMEM HHTEPECOB IO3BOJISIOT PEATU3OBHIBATH
peryiupoBaHue B COOTBETCTBUU ¢ IpuHIMnamu Smart Regulation n u3berarts 3axBara
peryisTopa oTAeIbHbIMU YYaCTHUKAMH PBhIHKA.

OpHako B KaueCTBe OCHOBHOI'O MEXaHHW3Ma 3aluThl nHBeCTOpoB B CILIA BBICTY-
naet packpeitue uHpopmarun. Ha ¢punancoBoM prinke packpeitue HHPOPMAIUH SIB-
asieTcst 0053aHHOCTBIO HE TOJBKO OPOKEPOB, HO M MHBIX OPraHU3aINH, y4aCTBYIOIINX
B pabote priHKa. [lanHOE TpeOoBaHMe 00ecTIeYBaeT MOIHOTY HH(OPMAIMK TIPHU TIPH-
HATUU UHBECTOPOM perieHus. [loMruMo Toro, 4To HOPMaTUBHO YCTAHOBJIEH NIEPEUYCHb
pacKpbIBa€MBIX CBEICHUH, MPEAyCMOTpeHa 00sS3aHHOCTh MyOIMKauu JTr000H MHOM
CYLIECTBEHHON HH(OpMAIMK A5 BCEX WHBECTOPOB OJHOBPEMEHHO U B IIOJIHOM
obwveme. [Ipu 3TOM packpsiTe HHPOpPMAH 00S3aTENHFHO JakKe MPH MPHUOOPETEHUHN
(MHAHCOBBIX MHCTPYMEHTOB uepe3 OHJIAiH M MOOWIbHBIE cepBHCHL. bosee Toro,
MMEHHO 4Yepe3 pacKpbITHEe HHPOPMAIUH (OTEIbHBIX CBEICHUN / TOKYMEHTOB) PETyJIH-
PYIOIIMMHU OpraHaMH TOYEUHO PeaIn3yeTcs MOJIMTHKA PETYIHPYIOIIETO «I10ITaTKUBa-
HUS» UHBECTOPOB, KOTOpas 3aCTaBlIsieT UX MPUHUMATh OoJsiee TouHOe perienue. [Ipe-
oOnajaroniasi pojib JAHHOTO MHCTPYMEHTA I03BOJIIET XapaKTepU30BaTh PeryInupoBa-
HUE, KAK OCHOBAaHHOE Ha IIOCTYJaTax MMOAX0/1a OBEIEHYECKOrO PEryINPOBAHUS.

Jpyrum BaXKHBIM 3JIEMEHTOM CHCTEMbl 00€CIeUeHMs MHTEPEeCOB MHBECTOPOB,
TaKXKe OCHOBBIBAIOLIEMCsl Ha MIOBEIEHYECKUX TEOPUSX, SIBJIAETCS MMOBBILICHNE (UHAH-
COBOI1 rpaMOTHOCTH HaceneHus. OH B3aUMOCBA3aH C PACKpbITHEM MH(OpMAaIMH, I10-
CKOJIbKY JlaXkKe IpU HaTU4YMKd MH(POpPMALMKM HEJOCTaTOYHO KOMIETEHTHBIM MOTpeOu-
TEJIb HE MOKET U3BJIeUb U3 Hee N0Jb3y. Peanu3syercs naHHas Mepa ¢ IPUBICUECHUEM U
(uHaAHCHPOBaHHEM HEKOMMEPUYECKUX OpraHU3alMid, IPU 3TOM B YHCIIO TAaKUX OpraHu-
3alui BXOAAT KpyHHblE BeO-caliThl B ceTH MHTepHeT, Monb3yromuecs MHPOBBIM
npusHaaueM (Abbott & Snidal, 2000).

Jpyras qacte Mep peryiIupoBaHusl HOCUT HcTpaBisionuil xapaktep (DeMenno,
2019). OTcnexuBaeTcst Ka4eCTBO MPEIOCTABICHUS OpOKepaMH yCIIyT, YTO HUBEITUPYET
npo0IeMbl MPUHIUITAT-aTeHTCKOT0 XapakTepa Opokepckux yciuyr. Ha ocHoBe gocTyn-
HBIX MCTOYHUKOB MH(POPMALIUHU PErYyIHUPYIOIIMNA OpraH OTCIeKHBAET HETOOPOCOBECT-
HbIE, BBOJAINNE B 3a0JTyX/I€HHE, MOIICHHUYECKHE JICHCTBUS M MOXKET BMEIIAThCs B
pemienre npobinemMHoil cutyauuu. Ilpum 3TOM yperynupoBaHue CHOPHOH CHTyaluu
JOJDKHO OCYILECTBIIATBCS YEPE3 CY .

Kpowme Toro, nocne kpuszuca 2008 r. co31aHbl MHCTUTYTHI a/IBOKATa HHBECTOPOB
U oMOy/icMeHa UHBECTOPOB. Llenbio X NesITeTbHOCTH SBISETCS MPEACTaBICHNE UHTE-
PECOB MHBECTOPOB B rOCYIAPCTBEHHBIX OpPraHax, YTO JOJKHO CHU3UTh BEPOSTHOCTD
«3axBaTa peEryjasToOpa» YYacTHHUKAMHM pPBIHKA (COIJIACHO OJHOMMEHHOH TEOopuH)
U yIIEMJIEHUS] HHTEPECOB HHBECTOPOB.

Takxe ciieryeT OTMETHUTbh, UTO HOpMaTuBHBIE akThl B CLIIA mpenycmarpuBarot
JONOJTHUTENbHBIE  MEpbl  3alllUThl JUIsl  OTAEIbHBIX KAaTeropuil HMHBECTOPOB
(Kaurova, 2012). Perynsitopamu yCTaHOBJICHBI TIOBBIIIIEHHBIC HETATUBHBIC CAHKITUH 32
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NPEUIOKEHUE U OCYLIECTBIIEHUE HETOOPOCOBECTHBIX MM MOLICHHUYECKUX JIEHCTBUI
B OTHOIIEHWU MOXHWIBIX WM JIUL C OrPAaHUYEHHBIMH BO3MOXXHOCTSAMH. Jpyroit
KaTeropuei BHICTYNAI0T MajlooOecTieYeHHbIE TPaXk1aHe, A1l KOTOPBIX MOTEPs CPEICTB
emie Ooyiee KpUTHYHA. B OTHOIIEHMM HUX TPETyCMOTpPEHA BO3MOKHOCTH JILTOTHOTO
MOBBIIICHUS (PUHAHCOBOM IPaMOTHOCTH. Takske 3arperieHo mpeagarath omnpesesieH-
HBIE TIPOTYKTHI MOJIOJIBIM JIFOJISIM B CHITy UX HEIOCTaTOYHOHN ()MHAHCOBOM I'PaMOTHO-
CTH, 00YCTIOBJICHHOM BO3pAacTOM (B OTHOIIEHHWU MOJOAEKH TAKXKE OCYIIECTBISIOTCS
Mepbl MO0 TOBBIMIEHUIO (PMHAHCOBOW TPaMOTHOCTH). BMecTe ¢ TeM HHM B OZHOM U3
YKa3aHHBIX CJIyYaeB MPaBO yKa3aHHBIX TPYIIN HACEIEHHUS Ha MpUoOpeTeHHe OTIelNb-
HBIX ()MHAHCOBBIX MPOJYKTOB HE OTpPaHUYEHO. B 1enom, HeCMOTps Ha peaan3aluio
Mep € MOMOILbI0O HEKOTOPBIX HOPMATUBHBIX TPEOOBAHUM, MIOCKOJIbKY AJII HHBECTOPA
KaKoU-1M0O0 3ampeT He YCTAaHOBJEH, XapaKTep BO3JEUCTBUS peau3yeTcs B COOTBET-
CTBHUU C TEOpUEH MOBEJCHUECKOT0 MOATAIKHBAHMS.

Takum 06pa3zoM, OCHOBHBIMU MHCTPYMEHTAMU 3aIIUTHI IIPaB POZHUYHBIX MHBE-
ctopoB B CIIJA BwIcTymalT packpbiTHe MHPOpMAIMK U obecriedeHre (GUHAHCOBOI
TPaMOTHOCTH HaceseHus. JlaHHBIH (akT CBUAETEIHCTBYET O MOCTPOCHUU CHUCTEMBI
PETyJIMPOBAHUS 3aIIUTHl KJIMEHTOB OPOKEPOB HA OCHOBE TEOPETHUYECKUX IOIXOJI0B
YMHOTO PETYJIHPOBAHUS M MOBEJCHUYECKOTO MOATAIKHBAHUA. TakkKe HCIOIb3YIOTCS
MEXaHHU3MBI JIOTIOJIHUTENFHOM 3aIUTHI OT/ACIBHBIX TPYII MOTpeOuTeNe, TpeOoBaHHs
o0IIeMy MperoCTaBICHUIO YCIYT M MEphl ONEPAaTHBHOTO pearupoBaHUs HA HOBBIC
kelicel. Kpome TOro, ucnonb3oBaHMe WHAMUBUAYAIbHBIX TaHHBIX O KJIMEHTaxX JUIs
NPEIOCTAaBICHHUS] YCIyT Ha MEPCOHAIBHONM OCHOBE JOIMYCKAEeTCs, HO TOJBKO JUIs
(MHAHCOBBIX KOHCYJIBTAHTOB.

Cucrema 3alUThl HHBECTOPOB, peanuzyemas B Kurae, HECKOIBKO OTIMYAETCs.
B crpane Gonee pacnpocTpaHeHO NMPsIMOE PEryJupoBaHHUEe, YTO OO0YCIOBIEHO MEHb-
[IMM BJIIMSTHUEM T€OPUH JIEPETyIupoBanus. OTIMYUTELHON YePTOM SABIISETCS UCIOIb-
30BaHUE CHUCTEMBI CTpaxoBaHHs'. MOHJ 3alMThl MHBECTOPOB, CO3JaHHLIN B Kutae,
KOMIIEHCHPYET YOBITKM KJIMEHTOB, TOHECEHHBIE BCIIEACTBHE HEIOOPOCOBECTHOM
JeSITeIbHOCTH JINIIEH3UPOBAHHBIX OpokepoB. @opmupoBanue GoHIa OCYIIECTBISIETCS
3a CYeT YacTU KOMHCCHIL, TOy4YeHHBIX OMp)KaMu, a TakkKe (B OCHOBHOM) OTYHCIICHU-
MU OpOKEPOB, 3aBUCALIMMH OT BEJIMYUHBI, TOJTYy4a€MbIX UMH J1I0XO0B.

Coznanne cucTeMbl CTpaxoBaHUs O0YCIIOBJIEHO HaJUMYKMEM OOJIBIIOTO KOJINYe-
CTBa PO3HUYHBIX MHBECTOPOB Ha ()MHAHCOBOM PBIHKE, @ TAK)KE €TI0 BICOKOM BOJIATHIIb-
HOCTBIO. B CBSI3U ¢ 3TUM MeNKHE MHBECTOPHI MOTYT HECTH YOBITKHM B TOM YHCIE C
BciencTBre omrOoK OpokepoB. [Ipu 3ToM BO3MOKHAs TaHUKA U OETCTBO HHBECTOPOB,
COCTaBJISIONINX 3HAYUTEIHLHYIO JTOJO PIHKA, HETATUBHO CKAXKETCS HA €T0 COCTOSHUM.
[ToaTomy perynsaTop CTaOMIM3UPYET COCTOSHUE PhIHKA ITyTEM CTpaxoBaHus. B 1emom
JaHHAsE Mepa TakXKe HOCHT XapaKTep ITOBEIEHYECKOTO BO3JEHCTBHSA, MOCKOIBKY,
CHIDKAsi PUCKH HHBECTOPOB, BJICUET UX YBEPEHHOCTh B O€30IaCHOCTHU ¥ MOITAIKUBACT
K 0oJiee aKTHBHOMY MHBECTHPOBAHUIO. BhIMIaTel 3 poHAa OrpaHUYEHBI B pa3Mepax,
OJTHAKO JIOCTATOYHBI JJIs1 YIOBJICTBOPEHHUSI TPEOOBAHUH CPETHUX POZHUYHBIX HHBECTO-
POB (B TOM YHCJI€ HEPE3HUIEHTOB).

8 International Monetary Fund, World Bank. People's Republic of China Financial Sector Assessment Program:
IOSCO Objectives and Principals of Securities Regulation. World Bank. 2017.
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Pa3BuToe kopnopaTUBHOE peryIupoBaHUE MTPaB MUHOPUTAPUEB, TAKKE OKa3bl-
BAaET MOJIOKUTEIHHOE MOATAIKUBaHUE Ha MHBECTOPOB. [IpaBa BianenbleB HEOOIBIINX
MAKeTOB aKIMUK 00ECTIeYUBAIOT UX 3AIUTY OT Pa3MbIBAHMS JOJIH YYaCTHs, CHHYKEHUS
pa3MepoB BHIIIIATHI JAUBHJICHAOB, OTCTPAHEHUS OT YyIpaBlieHUs KomraHuei. Takxke
HOPMATHBHO 3aKperuieHbl TPEOOBaHUS O MUHUMAIIBHO JOMYCTUMBIX TOJISAX aKIUH,
KOTOpbIE JOJKHBI PEAIbHO TOPrOBaTHCS B OTKPBHITOM JIOCTYTIE.

Ecim roBOpUTH 0 perynupoBaHUU JESTEILHOCTH OPOKEPOB, TO B OTHOIICHHH
HUX yCTAHOBJICH 3aIpET Ha COBMECTHBIN yUeT M XpaHEHHE COOCTBEHHBIX U KITMEHTCKUX
aKTUBOB. TakuM 00pa3oM KIIMEHTCKHE CPEICTBA BCET/Ia XpaHATCS 000COOJIEHO, UTO
MO3BOJISIET YIIPOCTUTH KOHTPOJIb 32 UX UCMOIb30BAHUEM U COXPAHHOCTBIO.

Bwmecre ¢ Tem B Kutae pa3BUThl HHCTPYMEHTBI, OCHOBAHHBIE HAa TEOPHH TOBE-
JICHYECKOTO peryiaupoBaHus. Tak, Ha yYaCTHUKOB (PMHAHCOBOTO PHIHKA BO3JIOKECHBI
00s13aHHOCTH 10 packpbiTuio nHpopmanuu. Taxke kak 1 B CLA, maHHbIi HHCTPY-
MEHT J0BOJIbHO pa3BUT B Kutae. TpeOGoBaHMs K PaCKPHITHIO CBEICHHI JOBOJIBHO
crporu. Ilpu >TOM HEKOTOpBIE CBEJEHHUS JOJKHBI PACKPBHIBATHCS HA €KEJIHEBHOM
ocHoBe. HopmaTuBHO 3akperieHbl TpeOOBaHHWS O PACKPBITHH, WMEIONINE SBHBII
XapakTep «IMOATATKWBAHUS» MHBECTOpA HAa 00Jiee OCMOTPUTEIHHYIO H OCTOPOKHYIO
paboTy Ha GUHAHCOBOM PBIHKE.

Jist cHMKeHUs1 YOBITKOB PO3HUYHBIX HHBECTOPOB MPEITyCMOTPEHO OMOBEIICHUE
0 3HAUUTEJIBHOM U3MEHEHHH LIeHbI aKTUBOB. KpoMe Toro, B Takoil cUTyallui SMUTEHT
00s3aH NPEIIPUHAT IEHCTBUS MO CACPKUBAHUIO U3MEHEHUS 1IEH IyTEM PacKpbITHS
mo0oi JocTynHol uHpopMmaiuu. Takxke B JAHHOM CUTyallMH JTOJKEH MPOBOJUTHCS
aHaJu3 CHEJIOK Ha IpPEeIMET CroBOopa M MAHMITYJIMPOBAaHMS LIEHOM akTuBa. Takxke
nH(GOPMUPOBAHNE BKJIIOYAET B c€0sl MAPKUPOBKY aKTUBOB, HECYIIUX MOBBIIICHHbBIE
pucku. Tak, Opokepsl 1 OUPKU JOJKHBI ITOMEYaTh aKTHBBI AMUTEHTOB, B OTHOIIICHUH
KOTOPBIX OTMEUAIOTCS TPU3HAKK HEOJAronpHusITHOTO (PHMHAHCOBOTO COCTOSHUS
(Stellinga & Miigge, 2017).

[Ipy 3TOM HOpPMATHBHO MPELYCMOTPEHBI KECTKHUE CAHKIUHM 32 HEPACKPBITHE
yYCTaHOBJICHHOM nH(popManuu. JlaHHBII (akT CBUAETEIBCTBYET O TOM, YTO KiIaccH4e-
CKas HOpPMAaTUBHAsi TEOPHs PETYJUPOBAHUS TAKKE YUUTHIBAETCS PETYJISATOPOM IPHU
YCTaHOBJIEHUU CaHKLUH.

JpyruM BaXHbIM MHCTPYMEHTOM pPETYJIATOPHOM 3alllMThl MpaB HHBECTOPOB,
OCHOBaHHBIM Ha MPUHIUIIAX MTOAX0/1a YMHOTO PEryJIMpOBaHUs, BEICTYAeT CTaHJapTH-
3amms conepkanusi 1oroBopoB ¢ knueHTamu (Stellinga, 2020). B otiuuue ot CHIA,
r7ie CTaHAapTU3alMs HE TPUMEHSIETCS] B CUITy aHTUMOHOIIOJIBHOTO 3aKOHOIATENbCTBRA,
Kurail akTUBHO MCHOJIB3YeT AAHHBI MHCTPYMEHT. J[aHHBIM MHCTPYMEHT IO3BOJIWII
CHU3HUTH PUCKHU TPEJIOCTABICHUS KIMEHTaM YCIIYT, CMBICI KOTOPBIX HE MPO3payeH U
KOTOpbIE (PaKTHUECKH MO3BOJISIIOT OPOKEPY MOJTydaTh JONOTHUTENLHBIN TOXOJ 33 CUET
AKTHBOB KJIMEHTOB, YTO CHUKAJIO 3aILUIIIEHHOCTh PO3HUYHOIO KIIMEHTA.

CrneayromuM HHCTPYMEHTOM 3alUThl HHBECTOPOB, OCHOBAaHHBIM Ha TEOPHH I10-
BEJICHUECKOI0 IMOJATAJIKUBAHUS, BBICTyNAeT MOBbIIIEHWE (PUHAHCOBOW IPaMOTHOCTH
rpaxnan (Nie & Han, 2019). B Kutae on peanuzoBan otnudado ot CIIA. [[is moBsI-
IIeHUs O00pa30BaHUSA PETYJSATOPOM CO3[aH CHEIHalbHBIM IeHTp oOpazoBanus. OH
OCYIIECTBIISIET O0y4yeHHe B KiaccuueckoM ¢opMmaTe M B OTPaHUYCHHOM OOBEME,
a MacimTabbl U OXBAaT €ro AeITEIbHOCTH 3HaunTeabHO Hrke, ueM B CIIA. Ognako
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peryisTopoM obecrnedrBaeTcs HaTMIue B OTKPBITOM JIOCTYIIE MHOKECTBA CIIPABOYHON
uHpOpMAIUM U PEKOMEHJAIMi A MHBeCcTOpoB. MHpOpMUpOBaHUE NOXKUIBIX M
MOJIOJIBIX TPaXKAaH O (PUHAHCOBBIX PUCKAX U MOIIEHHUYECTBE OCYIIECTBIISIETCS Orpa-
HUYEHHO ¢ momotibio CMU, nadopmaninoHHbIX OrOJIIETEHEH, TSKIUH U T.I1.

Takxe HEOOXOAMMO OTMETUTHh MEphI PETryJIMpPOBAHMS, HAIpPaBICHHbIE Ha
UCIIpaBJeHUE HApYyLIEHUs MpaB MHBecTOpoB. Tak xe, kak U B CLLIA, onu nepBooue-
PEIHO HUBETUPYIOT MOCIEICTBUS, 0OYCIOBICHHbIE MPUHIUIAI-ar€HTCKON Teopueit
(Mennillo & Roy, 2014). B Kurae peanusyercss HHCTPYMEHT 3KCTPEHHOTO MpeKparie-
HUS TIPEJOCTABIICHUS MPOOJIEMHBIX TPOAYKTOB, KOTOPBIM JOCTATOYHO d(PPEKTUBEH B
CHITy 00513aTeIbHOCTH UCTIOTHEHUS 3asIBJICHUS PETYIIATOPA.

s yperynupoBaHus CHOPHBIX CUTYalUH MEXAY KIUEHTOM U OPOKEPOM MOXKET
HCIIOJIb30BaThCSl HHCTPYMEHT J0CyA€OHOr0 apOuTpaxa. JlaHHbIN HHCTPYMEHT, peau-
3yEMBbIil B COOTBETCTBHH C TPEOOBAHUSAMU MOJX0/1a YMHOT'O PETYIUPOBAHMUS, SBISETCS
0osee TpoCTbIM U YPPEKTUBHBIM JJIs1 KIIMEHTOB, a IPU3HAHUE €TI0 PE3yJIbTaTOB JAENaeT
KUTAaUCKUN PBIHOK OoJiee MPHUBJIEKATEIbHBIM JJII MHOCTPAHHBIX HHBECTOPOB. J[ist
paccMoTpeHusi (PMHAHCOBBIX CIIOPOB Ha CIIEAYIOIIEM YPOBHE CO3/aH CIICIUabHBIN
(UHAHCOBBIM apOUTpPaKHBIM Cyn. B cuimy ero y3koil crernuanu3aliid KadecTBO H
OIEPaTUBHOCTD €T0 IEATEIbHOCTH HaXOATCSl HA BHICOKOM YPOBHE.

Taxum 06pa3oM, OCHOBHBIM MEXaHU3MOM 3aIIUTHI KIHEHTOB B KuTae BbicTymaeT
CTpaxOBaHME MX aKTHUBOB. KpoMe Toro, JOBOIBHO Pa3BUTO NCIIOJIB30BAHUE PACKPBITHS
uHGOPMAITUH TS 3alTUTHl HHBECTOPOB. TakyKe HUCIOJIB3YIOTCS MEpHI 0 3alUTe MU-
HOPUTAPHBIX AKIIMOHEPOB, CTAHIAAPTU3AIMU JTOTOBOPOB, TOBBIIICHUIO (DMHAHCOBOM
TPaMOTHOCTH, OTIEPATUBHOMY BBISBIICHUIO OTIACHBIX (PMHAHCOBBIX MPOYKTOB U apOHT-
PaXHOMY YPETYJIUPOBAHUIO CIIOPOB. J[aHHBIE MEPHI MTO3BOJISIIOT TOBOPUTH O TOM, YTO
pEeryaupoBaHKe 3allUThl MPAaB PO3HUYHBIX WHBECTOPOB BO MHOTOM peallu3yercs
B COOTBETCTBUHU C MOJXOJOM YMHOI'O PETYJIHPOBAHHS C MOMOILBIO MOBEICHYECKHUX
WHCTPYMEHTOB.

[To pe3ynpraraM paccMOTPEHHMSI OTIBITA UCIIOJIB30BAHUS PETYISTOPHBIX HHCTPY-
MEHTOB 3alllUTHI PaB WHBECTOPOB Ha phIHKE IeHHBIX Oymar B CILIA u Kurae moxHO
OTMETHUTH CYIIECTBOBAHME aHAIOTMYHBIX MHCTPYMEHTOB M pemieHuid. VX nanuuue u
XapakTep CBUICTEIBCTBYIOT O pa3pabOTKe U peau3alii PEryIupOBaHUS B pACCMOT-
PEHHBIX CTpaHaxX B COOTBETCTBUHU C MOJAXOJOM YMHOIO peryiaupoBasus. boiee Toro,
Haubosee pa3BUTHIMU U 3PPEKTUBHBIMU SBISIFOTCSI MEPHI MOBEAEHYECKOTO BO3JIEH-
CTBHSI, pa3paboTaHHbIE B COOTBETCTBHHM ¢ Teopuei Behavioral Public Administration.

Tak, UHCTpyMEHTaMH, peaanu3yeMbIMU B 00€UX CTpaHax, SIBJISIFOTCS PaCKpbITHE
uH(pOpPMaIUH U MOBBIILIEHNEe (PUHAHCOBOM rpaMOTHOCTH HaceneHus. [Ipu atom Tpedo-
BaHUI O PACKPBITHU CBEICHUI HECYT B ce0e 1eJIb CTUMYIIHMPOBATh NOTPEOHUTENS K TOMY
WM MTHOMY MOBEJIECHHUIO, YTO MO3BOJIIET TOBOPUTH O TOM, YTO OHHU SIBJISIFOTCSI YacThIO
MOJIMTUKU PETYJIATOPHOTO «IMOATAIKUBaHUA». OIHAKO 3TO BO3MOXHO NMPH HAIWYHH
JOCTAaTOYHOrO 00pa30BaHM U KOMIIETEHTHOCTH I'pak[IaH B JaHHOU cdepe.

OTnUYUTENBHBIMY YepTaMu 3aliuThl HHBECTOPOB B CHIA sBISIOTCS MEpBI MO
3alIUTe PABHOMPABUS KIUEHTOB W WHGPOpPMAIMM O HUX, a TaKKe 3aJI0)KCHHBIC B
MPOIEAYPY JIMIIEH3UPOBAHUS MEPhl MO0 OOYYEHHIO ATHUYECKHM HOpMaMm OpOKepoOB.
Taxxe crnenndurka 3aKIr0O9aeTCs B HaJMYWKW WHCTHTYTOB aIBOKaTa M OMOYICMEHa
WHBECTOPOB, TPEACTABISAIONINX WHTEPEChl PO3HUYHBIX KIMEHTOB TPU pa3paboTKe
PETYISITOPHBIX PEIICHUM.
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B cBoro ouepens ornuaet peryinupoanue B Kurae nannune ponna kommneHca-
1M yOBITKOB MHBECTOPOB. JlaHHas Mepa Hauboee KapJuHaIbHa U 3aTPaTHA, OJJHAKO
u 3¢ dekt ot Hee Hanbomee 3aMeTeH. Takke OTIMYHA MPAKTUKA 3aIIUTHI TIPaB MHHO-
pUTapUeEB U CTaHIAPTU3AIMU YCIOBUI TOTOBOPOB C KiIHeHTaMu. OTIINYaeTcs peryiu-
pOBaHMe, HAIIPaBJICHHOE Ha MCIIPaBJICHUE HAPYIIEHUH MTpaB HHBECTOPOB, 3((HEKTUBHO
peanmzyemoe B Knurae mocpencTBoM MexaHu3Ma SKCTPEHHOTO TIPEKPAIIeHNs HETaTHB-
HOW MPAKTHKH, a TAaK)KEe IMMyTEM KA4eCTBEHHOTO PEIICHUs CIIOPOB BO BHECYJICOHOM
Cy1IeOHOM TIOPSIZIKE.

Taxum 06pa3oM, MOXKHO CIIENIaTh BBIBOJI, YTO OTIMYHS B CTpaHax 00yCIOBICHBI
JOMMHHUPOBAHUEM PA3JIMYHBIX TEOPUH K PEryIHMPOBAHHIO B LIEJIOM, CIIOKUBIIUMCS HC-
topuuecku. Eciu B CHIA perynsaropsl cTpeMsATCS K MUHHMU3AIUH PETryJINPOBaHHS B
COOTBETCTBHUH C TEOpHEN JieperyaupoBanus, To B Kutae ucnonb3yercs Kiaccuiyeckas
HOpMaTHBHAs TEOPHs peryaupoBanus. Takke HE0OX0IUMO OTMETUTh, UTO peaTH3alIis
noxxona Smart Regulation paccMOTpeHHBIX cTpaHax HECKOJBKO pazHuTcs. Tak eciu
CIIA nauenensl Ha JocTiKeHHE 3()()EKTUBHOCTH PETyJIMPOBAaHMS U €0 MaKCUMAaJIb-
HYIO OTKPBITOCTb, TO B KuTae 3¢)(eKTHBHOCTH TOCTUTAETCS 32 CUET HIMPOKOTO CIIEKTpa
MEpP, HE OKAa3bIBAIOIUX U3JITUIITHETO BOSﬂeﬁCTBHH.

CpaBHHBasi Mephbl, peau3yeMble B LIENAX 3allUThl POZHUYHBIX MHBECTOPOB B
Poccun, ¢ onucanasiMu Boitiie npuMmepamu CIIA u Kurtasi, MOXXHO OTMETHUTh UCITONb-
30BaHKME aHAJIOTHYHBIX / CX0KUX WHCTPYMEHTOB. [laHHBIH (DaKT JIOTHYEH, TaK KaK MPU
pa3paboTKe Mep pEeryJIsiTOp OMMCASTCS Ha CYIIECTBYIOIINE YCIECIIHbIE IPUMEPHI, BME-
CTE C TEM 3a4acTyl0 X (paKTUYeCcKas peanu3alisi MOXKeT OTINYAThCS.

[lepBoouepenHo cienyer OTMETUTh, 4To bank Poccun peanusyer 3amury Kiu-
€HTOB ITyTEeM pEerjaMeHTalluu YCIyT, MpelocTaBisieMblx Opokepamu. [lo anamoruu c
PacCMOTPEHHBIMU CTPAHAMU HOPMATHUBHLBIC AKTbl YCTaHABJIMBAIOT HeO6XO)II/IMOCTI>
IMpEea0CTaBJICHUA YCIIYTI Ha PaBHBIX YCJIOBUAX, 3aIMThl JAHHBIX O KIIMCHTAX, a TAKKE
pasrpaHUYeHUN COOCTBEHHBIX M KIMEHTCKUX akTUBOB. OIHAKO poccuiickoe peryiiu-
pOBaHHE JIOTIOJIHUTENBHO BHOCUT JeTalbHble (HOpMaAIM30BaHHBIE TPEeOOBAHUS
K TIOPSAKY TPEIOCTABICHUS KIMEHTaM YCIIYT U IeHCTBUSAM, HEIOITYCTUMBIM IIPH 3TOM.
Jannast neranu3anusi, ¢ OAHON CTOPOHBI, IPEAOTBPALLAET OT/IEIbHbIE HEJOOPOCOBECT-
HBIE / pUCKOBBIE JICUCTBHsI OPOKEPOB, OJTHAKO C APYTOW CTOPOHBI, CHIKAET OJIUTEIh-
HOCTh PETYJISTOpa M OTKPHIBAET BO3MOXKHOCTh KaMmy(IMPOBAaHHS PEATbHBIX CHEIOK
Opoxepos mpu popmansHOM cobmoaeHnn TpedoBanmii (Selivanovsky, 2014). AxueHt
Ha MPSMOM PEeryJUpOBaHUH 00YCIIOBJIEH padOTOM pErysiTopa B OCHOBHOM B paMKax
KJIACCHYECKON HOPMATHUBHOU TEOPHUH PETYIUPOBAHMSL.

TpebGoBanus k 00bEMY, COEPIKAHUIO M IEPHOAMIHOCTH PaCKphIBaeMOi HHPOP-
maru B Poccun He cronb ctporue. bosnee Toro, hoopManbHOCTh TpeOOBaHUI 1MO3BO-
JSIET OPraHU3aLUsAM YCIOXKHATH BO3MOXXHOCTh O3HAKOMIICHHs ¢ MH(OpMaIen, 9to
cHIKaeT 3P PEeKTUBHOCTh €€ pacKphITHA. bojee Toro, HEOOXOIUMBIH [T UCTIONIB30Ba-
HUSl pacKpblBaeMoil MH(pOpMaluu ypoBeHb (PUHAHCOBOM T'PAMOTHOCTH TaKXe HE
oOecnieunBaercs. JlesTeNbHOCTh MO MOBBILIEHUIO (PMHAHCOBOM I'PaMOTHOCTH HayaTa
rOCyJapCTBEHHBIMU OpTaHAMH HE TaK JIABHO M KacaeTcs B MEPBYIO ouepeb OOphObI C
MOIIIEHHUYECTBOM, a He paboTe Ha (PUHAHCOBOM PHIHKE.

WHCTpyMeHT cTpaxoBaHHs U KOMIIEHCAIIUK yOBITKOB HHBECTOPOB, 00YCIOBIICH-
HBIX JICATEIBHOCThIO OpOKepa, MPEeayCMOTPEH B POCCHHUCKOM 3aKOHOIATEIhCTBE,
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OJIHaKO (haKTUYECKU JaHHBIA MEXaHMU3M He peanu3oBaH. bojee Toro, ¢ yuerom Hanu-
yusi (aKkTOB yTpaThl CPEACTB KIMEHTOB OpoKepaMM, a TakkKe U 0e3 TOro BBICOKOI
PEryJIATOPHOM Harpy3ku, BIEKyIIeH (puHaHCOBBIE U3AEPKKU OPOKEPOB, HA TEKYIIEM
stane GopMUPOBAHUE TAKOTO MEXaHU3Ma BO3MOXKHO Herlenecoobpaszno. Taxxke pery-
JSTOPOM YCTAHOBIIEHBI OT/JEJIbHBIE TPEOOBAHMS K COJEPKAHUIO0 OPOKEPCKUX TOTOBO-
poB. BMecTe ¢ TeM WX HEAOCTATOYHO JUISi MCKOPEHEHHS BO3MOKHOCTH BBEICHHS
KITUEHTA B 3a0JTyK/I€HNE W HCIIOJIb30BAHUS €r0 aKTHBOB.

B03MOXHOCTh 11 ONEpaTHMBHOTO MPEKpAIlCHHUs OINpPEAeIEHHON HEeraTUBHOM
MpakTUKH nMeetcs y banka Poccun. BMmecte ¢ TeM Mo UMEIOMIECs NPakKTUKE B CHITY
CJIO)KHOCTH BHYTPEHHHUX MPOIIECCOB PETYIATOPA, U3aHUE TAKUX JTOKYMEHTOB (ycTa-
HAaBJIMBAIOIIMX 3alpeT Ha OCYIIECTBIEHHE AESITEIbHOCTH) (AKTUUECKH HE SBISETCS
ONEepaTUBHBIM U MOXET PacTIATMBAaTHCSA HA HEONPEAEIECHHBIN CPOK.

Kak MbI BUIUM, OOJIBIIMHCTBO HHCTPYMEHTOB MOJITAIKMBAIOIIETO XapaKkTepa Cy-
HIECTBYIOT JHIIb (popmansHOo. X 3 dexTuBHas peanuzanus 3aTpyIHeHa HEBOCTIPHS-
THEM PEryJsITOPOM TEOPHid, MPOTUBOPEUAIINX KIACCUYECKOMY HOPMATUBHOMY pEry-
JTUPOBAHUIO.

Takxe B paMKax peryJupOoBaHUS 3alllUTHI IPaB HHBECTOPOB, UCIIPABUTEIHLHOTO
XapakTepa, cieIyeT OTMETUTh HEAaBHO C(HOPMUPOBAHHBIM WHCTUTYT (PMHAHCOBOTO
oMmOyacMmeHa. JlaHHBIM MHCTHTYT JOJDKEH paccMaTpuBaTh OOpAaIIeHUs KIMEHTOB
(UHAHCOBBIX OpraHU3aIMil B J0CY1eOHOM Topsiake (B o0s3aTenbHOM nopsiake). [Tpu-
HUMasi BO BHUMaHUE TEPBbIE PE3YJIbTAThI ACATEIBHOCTH (PMHAHCOBOTO OMOYJCMEHa,
COTJIACHO KOTOPBIM MepHhI K ((MHAHCOBBIM OPTaHU3AIHMSIM UM HE TPUHUMAIOTCS, MOKHO
MPENOIOKUTh, YTO (DAKTUYECKU JAaHHBIA HHCTUTYT SIBJISICTCS JIUIIB JOTIOJIHUTEIBHBIM
3BE€HOM, KOTOPOE HE 3allUIIAeT WHTEPEChl KIMEHTA, a JIUIIb YCIOKHSIET MPOLenypy
3aIUTHI.

Eciu xe roBopuTh 00 MHCTpPYMEHTE «KBaJIM(HUKAIIMI» HHBECTOPOB, TO B pac-
CMOTPEHHBIX HaMH CTpaHaxX He mpuMeHsieTcs. Kak Obuto 0TMEYeHO, eMHCTBEHHBII
cilydail, KOTJa yYWTBIBAIOTCS WHAMBUIYAIbHbIE XapaKTEPUCTUKU KIMEHTa — 3TO
npefocTaBlIeHHe yCIyT 1o puHancoBoMmy KoHcyabTHpoBanuio B CIIIA. Bmecte ¢ Tem
JeSITeIbHOCTD KOHCYJIBTAaHTOB M OpOKEepOB B KOpHE oTiinyaercs. Ecim nepBeie okasbl-
BalOT BJMSHUE Ha PELICHUs KIMEHTa MO YMNPAaBICHUIO aKTUBAaMHU, TO BTOpPbIE —
JIOJDKHBI 00€CIEYUTh HCIIOJIHEHUE €ro MOPYYEHHUs MAaKCUMallbHO OeCIpHCTPacTHO.
OneHnBaHre UHBECTUIIMOHHOTO MPOMIa KIMEHTa U MPEJ0CTaBICHHE YCIYT B COOT-
BETCTBUU C HUM 00513aTEIbHO JJISl IOBEPUTEIBHBIX YIPABISIOUIUX U KOHCYJIHTAHTOB B
Poccun. C yyeTom M3II05KEHHOTO TpeiaraemMasi Mepa Mo OCyIIeCTBICHUIO KBaIU(u-
Kalliy KJIINEHTOB M OTPAHUYEHHIO JIOMYCTHUMBIX JIJISl KIIMEHTA OTEepaIHii 0 pe3yJibTa-
TaM KBaTu(UKAIMHU TPECTABISCTCS HETOCTATOYHO 000CHOBAaHHOMU. boiee Toro, mpu-
HUMas BO BHUMaHHE (pOpMaNM30BaHHOCTDH MPOLEAYpPHl KBAUTU(HUKAINH, a TAaKXKe 3a-
TPAaTHOCTh €€ WCIOJTHEHUS, PEACTaBIAETCs, YTO BBEACHUE TPEOOBAHMS MOBJICUET €€
00xo1 6pokepamu. Takum 006pa3oM KiueHTaM (BEPOSTHO, 32 JOMOJHUTEILHYTO IJIaTy)
OyZeT MpeaoCTaBIIATHCS JOCTYN K HEOOXOTUMBIM OIEpalUsM IyTeM OQOpMIICHHS
HEOOXOAUMBIX JOKyMeHTOB. Ilpu 3ToM KiMeHThl OyAyT HECTH JONOJHUTEIbHbBIE
U3JIEPKKH, @ YPOBEHb UX OCBEJOMJIEHHOCTH O PUCKaX M 3alIMIIEHHOCTH HE TOBBICUTCSI.

JlaHHbIi GakT MOATBEPKAAETCS CYLIECTBYIONIEH MPOILETypOil MPU3HAHUS KBa-
TUPUIMPOBAHHBIM HHBECTOPOM. XOTS Ha JAHHBIA MOMEHT JAHHBIN CTaTyC Aa€T HE TaK

ADMINISTRATIVE AND FINANCIAL LAW 143



Buxmawes A.A. Bectnuk PYJIH. Cepust: FOpumaeckue nayku. 2022. T. 26. Ne 1. C. 129—148

MHOT'0 IPEUMYILIECTB HHBECTOPAM, MOXKHO OTMETHTh HaJIn4YKe (PaKTOB MPOJAXKH JOKY-
MEHTOB, HEOOXOJIMMBIX Ul €r0 MOJMy4YeHUs, a Takke (HakToB (pOopMaTbHON MPOBEPKU
TaKuX JOKYMEHTOB Opokepamu. Pa3paboTka HMEHHO TakoM Mephl B IEPHO/ MTOBBIIIIE-
HUSI PUCKOB YaCTHBIX HHBECTOPOB O0YCIIOBJIEHO TEM, UTO PETYJIATOPY MpOIle IpuMe-
HSTh MEphI, IPUBBIYHOTO XapaKTepa, OCHOBAHHBIC HA KJIACCHUYECKON HOPMATHBHOM
TEOpUHU.

Taxkum 00pa3oM, MOXKHO YTBEP)KAATh, YTO PACCMOTPEHHBIE MPUMEPHI YCIHeIl-
HOTO PEeryJIUpOBaHus B cepe 3aluThl IPaB HHBECTOPOB HE MO3BOJISIOT C/IETATh BbI-
BOJI 0 HEOOXOIMMOCTH UCTIOJIb30BaHHUS HHCTPYMEHTA OTPaHUYEHUS JOCTYIa KIMEHTOB
K (pMHAaHCOBBIM MHCTPYMEHTaM Ha OCHOBE MX KBanudukauuu. Kpome Toro, pesysb-
TaThl UCCIIEJIOBAHUS CBUAETEIBCTBYIOT O HEJOCTATOYHO KaU€CTBEHHOM IMPUMEHEHUH
POCCHUICKHM pPEryJsITOPOM HHCTPYMEHTOB, NPUMEHSIEMBIX B 3apyOEKHOM OIBbITE
U 3apeKoMeHa0BaBIIUX cebds. Ilpu 3ToM poccuiickoe peryaupoBaHue J1eaeT aKLEeHT
Ha CTPOTOM JUPEKTHUBHOM YCTAaHOBJIEHUU HOPM. JIaHHBIN QakT moaTBepkaaeT GpakTu-
YecKoe HENpHHATHE (IPY HOMUHAJIBHOM HCIIOJIb30BAaHUU) PETyJIATOPOM HOJIO0XKEHUI
COBPEMEHHBIX TOAXO0/I0B YMHOT'O U MOBEJICHYECKOTI0 PeryaupoBanus. B To jxe Bpems
3apyOeKHbIE PUMEPH! YCIEIIHON 3aIUThI IPaB UHBECTOPA CTPOSITCA HE TOJIBKO Ha
IpPSIMBIX 3allPpeTax, HO U MHCTPYMEHTaX, CTUMYJIMPYIOIUX PO3ZHUYHBIX WHBECTOPOB
K 0oJIee OCTOPOKHOM M OCMOTPHUTENBHOM JiesiTenbHOCTH. Kak mpeacraBisercs, Ha 1aH-
HBbIi MOMEHT MOTEHIMAJl Pa3BUTUS POCCUICKOrO pPEryjJupoBaHuUs B JaHHOU cdepe
3aJ10’K€H UMEHHO B JIaHHBIX HHCTPYMEHTaX.

BriBoabI

[To pe3ynpTaraM MPOBENCHHOTO aHAM3a YCTAHOBIEHO, YTO PETYJIHPOBAHHE,
obecrieunBaroIee 3alUIICHHOCTh WHBECTOPOB HAa Pa3BUTHIX PHIHKAX, BKIIOYAET B
ce0st UCTOTb30BaHNE HHCTPYMEHTOB MIPSIMOTO BO3/eicTBHS. BMecTe ¢ TeM B paccMOT-
PEHHBIX CITy4asix IPUMEHSIEMBINA U pa3BUBAIONIUICA ceiiyac B Poccn HHCTpYMEHT KBa-
Tr(UKaIUU HHBECTOPOB HE MCIONB3yeTcsl. TakuM 00pa3oM, MOXKHO C/IEIaTh BBIBOJ O
ToM, yTo runote3a H1 yactuuno onposepruyra. Ilpu 3TOM HEOOXOUMO MOHUMATH,
YTO YacTh PEryJISLUI JUPEKTHBHOTO XapaKkTepa 00s3aTeNnbHa Ui 37J0pOBOro (hyHKIIU-
OHMPOBAHMS PBIHKA, KaK HA YCIELIHBIX U Pa3BUTHIX PbIHKAX, TaK U HAa POCCUHUCKOM
(uHAHCOBOM pBIHKE.

BwMmecre ¢ Tem pe3ynbTaThl HCCIIEA0BAHUS CBUIETEIBCTBYIOT O TOM, YTO B LIEJIOM
TEOpHsi HOPMATUBHOTO PETYIMPOBAHHUS YACTUYHO YTpaTHUia aKTyalbHOCTh Ha CEro-
THSTIHAN 1eHb. Kak ycTaHOBIEHO B X07e paboThl, HOpMATHBHBIE TPEOOBAHUS U OTpa-
HUYCHUS HETIOCPEICTBEHHOTO BO3/ICHCTBHS 1IEJI€CO00pa3HO MPUMEHSTh JIJIsi CTAHOBIIE-
HUs OOIIMX OCHOB, IPUHIIMIIOB U PAMOK JIEATEIHLHOCTH. B TO ke Bpems i Bo3neii-
CTBHSI HA KOHKPETHBIC JCHCTBUS W ACHEKTHl MPHUMEHEHHE MPSMOT0 PETyINPOBAHUS
MOXeT OBITh HeAPPEKTUBHO.

Kpome Toro, MeTo Hamiero ucciae 0BaHus pa3BUBAET BO3MOKHOCTH PUMEHE-
HUS TOAXO0Ja YMHOro peryinupoBanus. [lo pesynbratam HCCIEIOBaHHS MOKHO
TOBOPHUTH O BO3MOXHOCTH 000CHOBaHUS d(D()EKTHBHOCTH PEeaTM3yeMOro peryinpoBa-
HUS ITyTeM paccMOTpeHHst 3PPEKTUBHOCTH U 3aTPATHOCTU MHCTPYMEHTOB, MPUMEHsIE-
MBIX B MHBIX TOCYAapCTBAX JJIs JOCTHKESHHUS LIEJIeH pacCMaTpUBAEMOTO PErYIMPOBAHUSL.
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I'mnore3a H2 onmpoBeprayra, Tak Kak MHCTPYMEHTBI HENPSMOIO BO3IECHCTBHSA
MIMPOKO NMPUMEHSIOTCSI MHOCTPAHHBIMU peryisitopaMu. OJTHaKO HECMOTPS Ha JOMHU-
HUPYIOIIYIO POJIb HMHCTPYMEHTOB KOCBEHHOI'O BO3ICHCTBUSA B 3AIIUTE HHTEPECOB
MHBECTOPOB Ha Pa3BUTHIX (DMHAHCOBBIX PBIHKAX, OT HEKOTOPBIX MEp MPSIMOro BO3/EH-
CTBHs OTKAa3aTbCsl HEBO3MOXKHO, KaK OTMEYaJIOCh paHee. J[aHHBINM BBIBOJ IO3BOJIAET
TOBOPUTH O YaCTUYHOM OIIPOBEPIKEHUU TEOPUH ITOBEACHYECKOI0 PEryIUPOBAHN B Ya-
CTH HEYHUBEPCAIBHOCTU IIOBEACHYECKUX HHCTPYMEHTOB.

ITpu 3TOM paccMOTpeHHbIE MPUMEPBI CBUAETENLCTBYIOT 00 3P PEeKTUBHOCTU U
YCIEITHOCTH IIPUMEHEHHS HENIPSIMOI'O PETYJIMPOBAHUSA IIPH 3aIIUTE YaCTHBIX HHBECTO-
poB. bonee Toro, pe3ynabTaTel pa3BUTUS M (DYHKIMOHMPOBAHUS PACCMOTPEHHBIX
(MHAHCOBBIX PBIHKOB CBUETEIHCTBYIOT O TOM, YTO NPUMEHSIEMbIE MOBEACHUYECKHE
peryisilMi He HOCAT CUIOMHUHYTHBI XapakTep, JIMUIb OTKIIAAbIBAIOLIUN IPUHATHE
pelIeHUs THBECTOPOM, HE CTIOCOOHBIN U3MEHHUTH 00IIMe TPEHIbI, KOTOPbIHM Iperoa-
raeTcs MHOTHMU HCCIIEOBAaTEIsIMU [TOBEAEHUECKOro noaxoa. BeisiBnenHoe obecre-
YeHHUE IIOBEIEHUYECKUM peryJupoBaHueM (IpU €ro KadyecTBEHHOM mpopaboTke
1 00eCHIeUeHNH CIIOHEHHS) TT100aIbHBIX LieNel B JOJITOCPOYHOM MEPUOE PAa3BUBAET
CYLIECTBYOIIUE IIOJI0KEHUA TEOPUHU IIOBEIEHYECKOIO PETYIUPOBAHUS.

OpHako eciu CyLECTBYIOIIME B POCCUHCKOM PETyJIMPOBAHUU JUPEKTUBHBIE
TpeOOBaHUs B JaHHOM c(epe He CHIIBHO OTCTAlOT OT PACCMOTPEHHBIX MPUMEPOB, TO
OTHOCHUTEJIbHO KOCBEHHBIX MEp TaKOH BbIBOJ HeBO3MOKeH. IIpakTuka obecrieueHus
3aIUTBl IIPAaB MHBECTOPOB HAa OCHOBE KOCBEHHBIX MHCTPYMEHTOB B Poccuu 3Haun-
TENBbHO YCTYIAET YCICIIHbIM IIpakTHKaM. HexkoTopsle Mephl, alalTUPOBaHHBIE IO
UMEIOIIUECs yCIOBHUS, B 3HAUUTEIBHOM CTENIEHU UCIIOIHSIOTCA (OPMATIBHO U HE JTAI0T
HEOO0X0UMOro pesyibTara. bosiee Toro, psaa Mep, JOCTYIHBIX PETYJIATOPY, IPOCTO HE
UCIIOJIb3yeTCs B HAOII01aeMOM MpaKTHKE, XOTSI UX MPUMEHEHHEe MOXET J1aTh 3Hauu-
TEJIBHBIM TOIYOK I MacIITabupoBaHus (PUHAHCOBOTO phIHKA. Takue Mepbl KacaroTcst
KaK 3alUThl PO3HUYHBIX UHBECTOPOB Ha MPEABAPUTEIIBLHON OCHOBE, TaK U UCIIPABIIE-
HUS CUTYyaluH.

Takum o00pa3oM, MOXHO IPEANOJOXKUTb, YTO HAa OCHOBE PACCMOTPEHHBIX
MHCTPYMEHTOB, B TOM YHCIE PAaCKPbITUM MH(OPMAIMM, MOBBILIEHUH (UHAHCOBOM
IPaMOTHOCTH, CTPaXOBAHUM YOBITKOB, YPEryJIMPOBAaHUS HETOOPOCOBECTHBIX MPAKTHK
MOJKET OCYIIECTBIATLCS COBEPLICHCTBOBAHUE 3aIMTHI IIPaB PO3HUYHBIX HHBECTOPOB.
[Ipu 3TOM HEOOXOAMMO OTMETUTH BO3MOKHOCTh UCIIOJIb30BAaHUS OT/IEIbHBIX HHCTPY-
MEHTOB INPSIMOTO peryaupoBaHus. OJHOBPEMEHHO B OTHOILIEHHH aKTMBHO pa3BUBae-
MOT0 B JaHHBIH MOMEHT MHCTPYMEHTa KBaTM(UKALMN UHBECTOPOB OTCYTCTBYET IHOJI-
TBEpKJEHUE ero 3G (HEeKTUBHOCTH [T 3alUTHI KIUEHTOB OpokepoB. B To ke Bpems B
OTHOILICHUU HENIPSIMBIX MEP BO3JEHCTBUS IIPOCIICKUBACTCS 3HAUUTEIbHBIN TIOTCHIIAAT
UX HUCIOIb30BaHKs. B ciydyae MX KOPPEKTHOIO BHEAPEHUS U NPUMEHEHMS YPOBCHb
3alIUThl MHTEPECOB PO3HUYHBIX MHBECTOPOB OyJeT MOBBIIMIEH 0€3 3HAYMTEIHHOTO
YBEJIMYEHUS PETYIATOPHBIX U3ep:KeK OpokepoB. Peannsanus Takoro cueHapus Cro-
COOCTBYET IOCTHMKEHUIO LeJIel PEryIMpOBaHus U, KaK CIEICTBHUE, Pa3BUTUIO (pUHAH-
COBOI'0 PBIHKA.

References / Ciucok urepaTypbl

Abbott, K., Levi-Faur, D. & Snidal, D. (2017) Theorizing regulatory intermediaries: The RIT model.
The ANNALS of the American academy of political and social science. 670(1), 14—35.
https://doi.org/10.1177/0002716216688272

ADMINISTRATIVE AND FINANCIAL LAW 145



Buxmawes A.A. Bectnuk PYJIH. Cepust: FOpumaeckue nayku. 2022. T. 26. Ne 1. C. 129—148

Abbott, K. & Snidal, D. (2000) Hard and soft law in international governance. International
organization. 54(3), 421—456. https://doi.org/10.1177/0002716216688272

Abramov, A., Radygin, A. & Chernova, M. (2014) Regulation of financial markets: models,
evolution, efficiency. Problems of Economics. (2), 33—49. (in Russian).

Abpamos A., Paovieun A., Yepnosa M. PerynupoBanue (pHMHAHCOBBIX PHIHKOB: MOJIEIH, IBO-
nmorus, 3¢ dekTuBHOCTS // Borpockl axkoHoMuku. 2014, Ne 2. C. 33—49.

Alifanova, E. & Yevlakhova, Yu.S. (2011) Trends in reforming the institutions of regulation of
national financial markets. Finance and credit. 35(467), 2—=6. (in Russian).

Anugpanosa E. H., Eeraxosa FO. C. TenaeHuuu pehopMUPOBAHUS HHCTUTYTOB PETyJIHPOBa-
HUS HAITMOHAIBHBIX (PMHAHCOBBIX PHIHKOB // ®unance! U kpeaut. 2011. Ne, 35 (467). C. 2—6.

Aglietta, M. & Rigot, S. (2009) The regulation of hedge funds under the prism of the
financial crisis. Policy implications. Recherches économiques de Louvain. 75(1), 5—34.
https://doi.org/10.3917/rel.751.0005

Baker, A. (2018) Macroprudential regimes and the politics of social purpose. Review of international
political economy. 25 (3), 293—316. https://doi.org/10.1080/09692290.2018.1459780

Baker, A. (2010) Restraining regulatory capture? Anglo-America, crisis politics and trajectories
of change in global financial governance. Infernational Affairs. 86(3), 647—663.
https://doi.org/10.1111/1.1468-2346.2010.00903.x

Bernstein, S. & van der Ven H. (2017) Best practices in global governance. Review of International
Studies. 43 (3), 534. https://doi.org/10.1017/S0260210516000425

Browne, J. (2020) The regulatory gift: Politics, Regulation and governance. Regulation &
Governance. 14(2), 203—218. https://doi.org/10.1111/rego.12194

Campbell-Verduyn, M., Goguen, M. & Porter, T. (2017) Big Data and algorithmic governance:
the case of financial practices. New Political Economy. 22(2), 219—236.
https://doi.org/10.1080/13563467.2016.1216533

Crain, M. (2018) The limits of transparency: Data brokers and commodification. New media &
society. 20(1), 88—104. https://doi.org/10.14763/2020.2.1469

DeMenno, M. (2019) Banking on burden reduction: how the global financial crisis shaped
the political economy of banking regulation. Journal of banking regulation. 1—28.
https://doi.org/10.1057/s41261-019-00120-1

Dunlop, C., Maggetti, M., Radaelli, C. & Russel, D. (2012) The many uses of regulatory impact
assessment: A meta-analysis of EU and UK cases. Regulation & Governance. 6(1), 23—45.
https://doi.org/10.1111/j.1748-5991.2011.01123.x

Finlayson, A. (2009) Financialisation, financial literacy and asset-based welfare. The British Journal
of Politics and International Relations. 11 (3), 400—421. https://doi.org/10.1111/j.1467-
856X.2009.00378.x

Fransen, L. & Burgoon, B. (2012) A market for worker rights: Explaining business support for
international private labour regulation. Review of International Political Economy. 19(2),
236—266. https://doi.org/10.1080/09692290.2011.552788

Golodnikova, A., Efremov, A. & Tsygankov, D. (2021) Under the sign of the “regulatory
guillotine”: how to break the vicious circle of deregulation and re-regulation? Law. (2),
105—117. (in Russian).

Tonoonukosa A. E., E¢ppemos A. A., Lvieankos /]. B. Tlox 3HAKOM «peryISITOPHON THIIBO-
TUHBI»: KaK pa3opBaTh 3aMKHYTBIH KpPYT JieperyJupoBaHusi U pe-perynupoBanus? // 3aKkoH.
2021. Ne 2. C. 105—117.

Grimmelikhuijsen, S., Jilke, S., Olsen, A.L. & Tummers, L. (2017) Behavioral Public
Administration: Combining Insights from Public Administration and Psychology. Public
Administration Review. (1), 45—56. https://doi.org/10.1111/puar.12609

Grossman, E. & Woll, C. (2014) Saving the banks: The political economy of bailouts. Comparative
Political Studies. 47 (4), 574—600. https://doi.org/10.1177/0010414013488540

Horner, R. (2019) India’s Pharmaceutical Industry and the Enduring Public Regulation
Challenge.  Business  Responsibility —and  Sustainability in  India. 275—304.
https://doi.org/10.4324/9781315684321

146 AJIMNHUCTPATUBHOE U ®UHAHCOBOE ITPABO



Biktashev A.A. RUDN Journal of Law. 2022. 26 (1), 129—148

Jones, E. & Zeitz, A. (2019) Regulatory Convergence in the Financial Periphery: How
Interdependence Shapes Regulators’ Decisions. International Studies Quarterly. 63(4),
908—922. https://doi.org/10.1093/isq/sqz068

Kastner, L. (2014) ‘Much ado about nothing?’Transnational civil society, consumer protection and
financial regulatory reform. Review of International Political Economy. 21(6), 1313—1345.
https://doi.org/10.1080/09692290.2013.870084

Kaurova, N. (2012) Macroprudential regulation of financial markets. Financial journal. 1.
(in Russian).

Kayposa H.H. Makponpy/IeHIIHATBHOE PEryIupOBaHie (PMHAHCOBBIX PHIHKOB // DUHAHCOBBIN
sKypHai. 2012, Ne 1.

Kulakova, V. (2017) Financial regulation in the United States under the new president D. Trump.
Money and credit. 10, 57—63. (in Russian).

Kynakosa B. K. ®unancosoe perymupoBanne B CIIIA npu HOBOM mipesunente . Tpamme //
Henbrn u xpenut. 2017, Ne. 10. C. 57—63.

Lall, R. (2015) Timing as a source of regulatory influence: A technical elite network
analysis of global finance. Regulation &  Governance. 9(2), 125—143.
https://doi.org/10.1080/09638180500252078

Larionova, 1. (2014) Model for assessing the effectiveness of banking sector regulation. Vestnik
MGIMO. (1), 127—135. (in Russian).

Jlapuonosa U.B. Monenb onieHKH 3Q(PEKTHBHOCTHA PEryJIHPOBaHUS OaHKOBCKOTO ceKTopa //
Bectauxk MI'IMO. 2014. Ne 1. C. 127—135.

Makarova, A. S. et al. (2019) Environmental performance assessment of the chemical industries
involved in the Responsible Care® Program: Case study of the Russian Federation. Journal of
Cleaner Production. (222), 971—985. https://doi.org/10.1016/j.jclepro.2019.02.218

Mennillo, G. & Roy, S. (2014) Ratings and regulation: a case of an irreversible marriage?
Weatherhead  Center  for  International  Affairs  Working  Paper.  14-0004.
https://doi.org/10.1080/02646811.2016.1132825

Nie, Y. & Han, X. (2019) Research on consumers’ protection in advantageous operation
of  big data brokers. Cluster Computing. 22 4), 8387—8400.
https://doi.org/10.1109/ACCESS.2021.3070017

Overdevest, C. & Zeitlin, J. (2014) Assembling an experimentalist regime: Transnational
governance interactions in the forest sector. Regulation & governance. 8 (1), 22—48.
https://doi.org/10.1111/.1748-5991.2012.01133.x

Quaglia, L. (2019) The politics of state compliance with international “soft law” in finance.
Governance. 32 (1), 45—62. https://doi.org/10.1017/bap.2019.3

Pastushenko, E. & Zemtsova, L. (2017) The role of legal acts of the Central Bank of the Russian
Federation in the regulation of relations in the sphere of the financial market. Actual problems
of state and law. 35 (in Russian).

Hacmywenko E.H., 3emyosa JI.H. Pors ipaBoBeIX akToB LlenTpansHOTO Oanka Poccuiickoit
denepanyu B peryJIMpoBaHU OTHOIICHHH B cepe GUHAHCOBOTO phIHKA // AKTyaJIbHBIE IIPO-
6seMbI TocyaapcTsa u npaea. 2017. C. 35.

Redert, B. (2020) Stakeholder Mobilization in Financial Regulation: A Comparison of EU
Regulatory Politics over Time. JCMS: Journal of Common Market Studies. 1—19.
https://doi.org/10.1111/jcms.13046

Rixen, T. (2013) Why reregulation after the crisis is feeble: Shadow banking, offshore financial
centers, and jurisdictional competition. Regulation & Governance. 7 (4), 435—459.
https://doi.org/10.1111/rego.12024

Selivanovsky, A. (2014) Protection of Investors' Rights in the Stock Market: Modern Challenges.
Economy and Law. 37 (in Russian).

Cenusanosckuii A.C. 3autira mpaB HHBECTOPOB Ha (POHIOBOM PHIHKE: COBPEMEHHEIE BBI3OBHI //
Xo3zsiicto u mpaso. 2014. C. 37.

ADMINISTRATIVE AND FINANCIAL LAW 147



Bbuxmawes A.A. Bectnuk PYJIH. Cepust: FOpumaeckue nayku. 2022. T. 26. Ne 1. C. 129—148

Spendzharova, A. (2016) Regulatory cascading: Limitations of policy design in
European  banking structural reforms. Policy and society. 3, 227—237.
https://doi.org/10.1016/j.polsoc.2016.09.001

Stellinga, B. (2020) The open-endedness of macroprudential policy. Endogenous risks as an obstacle
to countercyclical financial regulation. Business and Politics. 22 (1), 224—251.
https://doi.org/10.1016/j.polsoc.2016.09.001

Stellinga, B. & Miigge, D. (2017) The regulator's conundrum. How market reflexivity limits
fundamental financial reform. Review of international political economy. 24 (3), 393—423.
https://doi.org/10.1080/09692290.2017.1320300

Underhill, G. R. D. & Zhang, X. (2008) Setting the rules: private power, political underpinnings,
and legitimacy in global monetary and financial governance. International Affairs. 84 (3),
535—554. https://doi.org/10.1111/j.1468-2346.2008.00723.x

Wolff, J. (2019) Fighting risk with risk: solar radiation management, regulatory drift, and minimal
justice. Critical Review of International Social and Political Philosophy. 1—20.
https://doi.org/10.1080/13698230.2020.1694214

Zhao,M.,Ke, Y. & Yi, Y. (2020) The effects of risk factor disclosure on analysts’ earnings forecasts:
evidence from Chinese IPOs. Asia-Pacific Journal of Accounting & Economics. 1—30.
https://doi.org/10.1080/16081625.2020.1772089

00 aBTOpE:

Bbuxmawes Aiinyp Anvgppumoguy — acnvpant, HanmoHanbHeIH Hccae10BATENbCKUN YHH-
BepcuteT «Bricmas mkona skoHOMHUKNY; 109028, Poccuiickas ®eneparnms, r. Mocksa, bonpimoit
Tpéxcesturensckuii mep., A. 3; I'maBHerii skcmept, bank Poccmm, Poccuiickas ®enepamms,
r. Mocksa; MacapukoB yauBepcutet; Yemickas Pecrrybmmka, 616 00, . BpHo, yi. Baapxu, 1. 102

ORCID: 0000-0001-7314-2980

e-mail: abiktshev@hse.ru

About the author:

Ainur A. Biktashev — Doctoral Student, National Research University «Higher School of
Economics»; bld. 3, Bolshoy Trekhsvyatitelskiy by-street, Moscow, 109028, Russian Federation;
Doctoral Student, Masaryk University; 102, Vevefi str., Brno, 616 00, Czech Republic

ORCID: 0000-0001-7314-2980

e-mail: abiktshev@hse.ru


https://orcid.org/0000-0001-7314-2980
https://orcid.org/0000-0001-7314-2980

%i' BectHuk PY[H. Cepus: lOpuanueckue Hayku 2022 T. 26. Ne 1. 149—170

RUDN JOURNAL OF LAW. ISSN 2313-2337 (print), ISSN 2408-9001 (online) http://journals.rudn.ru/law

https://doi.org/10.22363/2313-2337-2022-26-1-149-170

Research Article

Planning as a basis for effective financial support
of public procurement

Vitaly V. Kikavets'='><

Russian State University of Justice, Moscow, Russian Federation
DLAkikavetsvv@rsuj.ru

Abstract. The article substantiates the importance of planning public procurement, expressed by
the legal possibility of solving the assigned tasks in a timely manner by concentrating resources on
priority areas. Despite the fact that public procurement planning is designed to ensure effective
management at all stages of procurement, including management decisions, insufficient attention is paid
to aspects of legal regulation and financial support for procurement planning, which reduces the overall
effect in this area. Moreover, public needs in the procurement planning process can be overridden by
departmental needs or the private interests of an individual official or a group of individuals. The essence
of planning public procurement in Russia is investigated by using the methods of consistency, analysis,
synthesis, and the comparative legal method. As a result of the study, the main features that characterize
the specifics of planning public procurement have been identified; among them are universality, balance,
bureaucracy, and ensuring public interest. Highlighting such basic elements of public procurement
planning as goal setting, planning depth, accounting and coordination of public and private interests,
adaptation, and discretion allowed to formulate a proposal for implementing prospective procurement
planning. At the same time, it was proposed to understand the prospective procurement plan as an
independent document, approved after funding (allocation of budget funds), and ensuring the
implementation of management decisions within the framework of goal setting and synchronization of
public and private interests for the medium and long term. The author’s hypothesis was confirmed that
prospective procurement planning is aimed at synchronizing public and private interests, integrated into
the budget process system, resource supply of the country, or a separate entity.
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MNMnaHupoBaHue kak ocHoBa 3¢hpheKTUBHOro
comHaHcoBOro o6ecneyeHusi Ny6sIMYHbIX 3aKyNoOK

B.B. Kukasen ' D<

Poccuiicknii rocyjapCTBEHHBIN YHUBEPCUTET IPABOCYAMS,
2. Mocksa, Poccutickas @edepayus
DLAkikavetsvv@rsuj.ru

AnHoTanus. O60CHOBaHAa 3HAYUMOCTh IUIAHUPOBAHUS ITyOIMYHBIX 3aKYIOK, BBIPa)KCHHAs Jie-
rajJlbHOM BO3MOYKHOCTEIO peuIeHuA NOCTABJICHHBIX 3aa4 B YCTAHOBJICHHBIC CPOKHU ITYTEM KOHICHTPAIUN
PECYpCOB Ha MPHOPUTETHBIX HAIpaBiIcHUAX. HECMOTps Ha TO, YTO TUIAHUPOBAHUE ITYOJHMYHBIX 3aKYIOK
HPHU3BaHO 0OecnednTh 3P HEKTUBHOCTD yIIpaBICHHS Ha BCEX 3TANaX 3aKyIIKH, BKIIFOYast IPUHATHE YIIPaB-
JIEHYECKHX PELICHUH, aClleKTaM IIPaBOBOIO PETYIUPOBaHMs U (PMHAHCOBOIO OOecledeH s MIaHUPOBa-
HHS 3aKyTOK yAENAEeTCS HeIOCTATOYHO BHUMAHUS, YTO CHIDKaeT oOmuii »dekT B ykasaHHOI cdepe.
Kpome Toro, my6nuuHble TOTPEOHOCTH B IPOLIECCE MIIAHUPOBAHUS 3aKyIIOK MOT'YT OBITh IIOAMCHEHBI Be-
JOMCTBCHHBIMU HOTpC6HOCT${MI/I 100 YaCTHBIMU HUHTEPCCaMH OTHACIIBbHOI'O JOJDKHOCTHOI'O JIMIa WA
rpynmnsl aui. CyIHOCTb IUIAHUPOBAHUS My OJIIMYHBIX 3aKYNOK B Poccuu nccnenoBaHa myTeM HCIHONB30-
BaHUSA METOA0B CUCTEMHOCTH, aHAJIN3a, CHHTE3a U CPaBHUTEIBHO-IIPABOBOrO MeTo/a. B pe3ynbraTe Uc-
CJIEIOBAaHMS BBISBIICHBI OCHOBHBIE IIPU3HAKH, XapaKTEPU3YIOLe 0COOEHHOCTU INIAHUPOBAHUS ITyOnuyd-
HBIX 3aKYIOK, CPeJM KOTOPBIX: YHHBEPCAIbHOCTb, COAIaHCUPOBAHHOCTb, OIOPOKPATH3M, oOecreueHre
MyOIMYHOro MHTEpeca. BolieneHne TakuxX OCHOBHBIX 3JIEMEHTOB IUIAHUPOBAHUS IyOIMYHBIX 3aKYIOK,
Kak: IieJIerioaranye, IyOuHa INIaHUPOBaHKs, YIeT ¥ COTNIaCOBAHHUE ITyOIMYHOTO U YACTHOTO HHTEPECOB,
aflanTanys, cBo00Ja yCMOTPEHNUS, HO3BONMIN CHOPMUPOBATH NPETOKEHHE O BHEAPECHUH MEPCIEKTHB-
HOT'O IUIaHUPOBAHU 3aKyINoK. IIpy 3ToM 1o/ NepCHEKTUBHBIM IIAHOM 3aKYIIOK IPEJUIOKEHO IOHUMATh
CaMOCTOSITEIbHBIN TOKYMEHT, YTBEPKAaeMBbIil 110cTIe AOBEeJeHUs 00beMa (GUHAHCUPOBAHUS (BBIACICHUS
OI0[PKETHBIX CPEJICTB) U 00eCIIeunBAIOMINIl peau3aluio YIpaBIeHIECKUX PEIICHUI B paMKax IeJIeno-
JIaraHusl U CUHXPOHU3AaLUK IMYOIMYHOTO U YaCTHOTO MHTEPECOB HA CPEIHECPOUHBIH U JOIrOCPOUHBIH
NCpHUOaBbI. nOZ[TBCp)K}ICHa ABTOPCKas THUIIOTE3a O TOM, YTO IMEPCICKTUBHOC IUIAHUPOBAHUEC 3aKYIIOK
HalpaBIeHO Ha CHHXPOHHU3AIWIO MyOIMYHOTO M YAaCTHOTO MHTEPECOB, HHTETPHUPOBAHHYIO B CHCTEMY
OIO/IKETHOTO TIPOIIECcCa, B PECYPCHOE CHA0KEHHE CTPaHbI, MM OTACIBHOTO CyOheKTa.

KiioueBble ciioBa: IMyOIWYHBIC 3aKyIKH, IUIAHMPOBAHUE MyONMYHBIX 3aKyNOK, (DHHAHCOBOE
npaBo, GUHAHCOBOE oOecHeyeHue My OIINYHBIX 3aKYyIIOK, OI0/PKETHBIE CPEJICTBA, ITyOINUHBIE U YaCTHbIE
UHTEPECHI

KondukT unTepecoB. ABTOp 3as1BIseT 00 OTCYTCTBUHM KOH(INKTa HHTEPECOB.

Hama nocmynnenus 6 pedaxyuro: 15 aseyema 2021 e.
Lama npunamus k nevamu: 15 auneapa 2022 2.

150 AJIMUHUCTPATUBHOE U ®UHAHCOBOE ITPABO


https://orcid.org/0000-0002-7931-8497

Kikavets V.V. RUDN Journal of Law. 2022. 26 (1), 149—170

21.]'[5[ HUTHPOBAHUS:

Kuxasey B.B. IlnanupoBaHHe Kak OCHOBa 3((EKTHBHOrO (HHAHCOBOTO OOECIICUCHUS
nyomnunbix  3akynok / RUDN  Journal of Law. 2022. T.26. Ne 1. C. 149—170.
https://doi.org/10.22363/2313-2337-2022-26-1-149-170

Introduction

The complex, complicated procurement system, repeatedly resulted in the
inefficient expenditure of budget funds, was noted at the beginning of 2020 by the
Chairman of the Government of the Russian Federation M.V. Mishustin'. Later,
following the Report on the results of the expert-analytical event “Monitoring the
development of the system of state and corporate procurement in the Russian
Federation for 2019”, the Accounts Chamber of the Russian Federation pointed to the
lack of an effective procurement system. According to the auditors, this can be
explained by poor understanding by regulators of the interests of procurement
participants, and lack of unity in approaches to planning and pricing?.

The crisis that arose in early 2020 in many countries of the world, including
Russia, is associated with the introduction of a “high alert mode” to prevent spreading
a new COVID-19 coronavirus infection. This situation enhanced significant
adjustments to public procurement functioning, including planning and financial
provision of public demand for goods, works, and services.

From our point of view, the restrictions and prohibitions imposed by the
Government of the Russian Federation aimed at minimizing the crisis and its
consequences, did not affect the priority problems of planning public needs, but only
showed the inconsistency of the norms designed to ensure effective spending of budget
funds.

Planning and its essence

The significance and essence of planning in the process of managerial activity
has been considered by many scientists. Back in 1914 E.N. Berendts noted that “in a
state governed by the rule of law, not a single penny of public funds should be spent
except for legitimate purposes and in the manner prescribed, specified or permitted by
law,” (Berendts, 2014:44). Indeed, the principle of planning financial activities of the
state determines mandatory financial planning acts, the competent preparation of which
allows to spend budget funds efficiently, economically, and effectively.

Yu.A. Tikhomirov pointed out that “planning acts as the first embodiment of the
plan, which is expressed in forecasts and represents a comprehensive, scientifically

! See: Mishustin instructed the Ministry of Finance to prepare amendments to 44-FZ: it is still complex and
cumbersome. “Interfax-PROsaxynkn” (20.02.2020) Available at: http://prozakupki.interfax.ru/articles/1639
[Accessed 10" October 2021].

2 See: Accounting Chamber: the potential of the contract system has not yet been revealed (28.07.2020)
Available at:  http://ach.gov.ru/checks/schetnaya-palata-potentsial-kontraktnoy-sistemy-raskryt-poka-ne-
udalos [Accessed 20th October 2021].
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based program for solving socio-economic, technical, cultural and other tasks”
(Tikhomirov, 1972:16).

0.V. Boltinova noted that “without planning it is impossible to carry out financial
activities of the state and municipalities, implement targeted programs, including
priority national projects, and ensure social stability of society” (Boltinova, 2008:37).

V.V. Vanin revealed the essence of planning public needs through formalization
and concretization by the state of public economic interest, which forms the content of
legal planning acts, quantitative and qualitative indicators (Vanin, 2007:9-10).

Professor O.E. Kutafin asserted that “planning and management correlate as part
and whole” (Kutafin, 1979:30). He and G.V. Atamanchuk proposed to consider
planning “...either as a special management function, or only as an element of a more
general, universal management function, realized in developing and adopting
managerial decisions, or as a management method” (Atamanchuk, 2000:49).

O.N. Gorbunova believes that “planning as a function of public administration
can be described as developing plans and forming state strategies based on relations
with the external environment that reflects the choice of missions, and spheres of
activity” (Gorbunova, 2018:16).

The legal positions presented above define planning as a managerial function and
contain a single basis; a plan is a developed, optimal and coordinated algorithm for
solving tasks necessary to achieve the goal. For example, the state acquires a certain
benefit in order to ensure public interest. The acquisition takes place not in an isolated
space (vacuum), but in an existing market functioning according to the laws and rules
of market economy. Within the framework of regulating such legal relations, the state
performs the function of a regulator, influencing these relations directly or indirectly.

Consequently, in the process of ensuring public needs the state, acts both as a
regulator of social and economic relations, providing for disposition and equality of
parties to the transaction, non-discrimination, free competition, etc., and as a consumer
(buyer) who wishes to gain good value for money.

In the first case, the state exercises the powers of the public authority, in the
second — the owner, who pays for the needs at the expense of the budget and state
extra-budgetary funds. At the same time, both of the above statuses oblige the state to
carry out mandatory planning of public needs, expressed in the intention of a particular
customer to purchase specific goods, works, and/or services.

It is necessary to emphasize the negative point in the procurement planning
process — public needs can be replaced by departmental needs (at best) or by private
interests of an individual official or a group of persons (at worst). At the same time,
although the purchase is planned for specific budget classification code and the
customer’s areas of activity, it is not directly linked to the latter’s responsibility for
ensuring public interest. Each purchase is limited exclusively to its result (according to
a specific item of the procurement schedule). Therefore, the society will not be able to
understand, and the controller will not be able to assess what the budget funds are
planned for, and how a single purchase contributes to the effective provision of public
interest.
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The above gives the opportunity to consider planning as a result of
transformation of public economic interests into public interests through their legal
formalization and concretization (goals and priorities). A customer, like any other
consumer of the good, is obliged to proceed from the need to direct budget funds to
ensure public interest with mandatory monitoring and control of the achievement of the
specified (planned) results.

The essence of procurement planning is presented in the legislation on the
contract system, but without legal consolidation of this concept and its content.
Procurement planning is carried out by forming, approving, and maintaining purchase
plans-schedules in accordance with the procedure determined by the Government of
the Russian Federation.? Thus, the purchase plans-schedules include:

1) purchase identification codes (PIC),

2) the name of the object and (or) the names of the objects of procurement,

3) the amount of financial support for procurement,

4) timing (frequency) of planned purchases,

5) information about mandatory public discussion of purchases,

6) other information determined by the Government of the Russian Federation.

The above allows us to identify the features that characterize the specifics of
public procurement planning:

— universality (planning requirements should be universal, since public needs
are not the needs of one particular economic entity),

— balance (in the planning process, public and private interests should be
considered and well balanced),

— bureaucracy (the customer acting on behalf of the state cannot, at its
discretion, react quickly to market changes (make a decision outside the approved

algorithm),
— ensuring public interest (due to existence of different interests — public,
private, or a separate group of persons — it is difficult to assess the degree of

satisfaction of the public interest by acquiring benefits for budgetary funds).

According to Article 72 of the Budget Code of the Russian Federation, public
procurement is carried out in accordance with the legislation on public procurement.
Contracts are concluded on the basis of procurement schedules and are paid within the
allocated budget funds.

Thus, the current legislation suggests an exclusively formal connection of
procurement planning with budget legislation because of the exceptional need to pay
for contracts executed due to the availability of a procurement schedule.

3 See: Article 19 of Federal Law No. 44-FZ dated 05.04.20013 “On the Contract System in the Field of
Procurement of Goods, Works, Services for State and Municipal Needs”; Decree of the Government of the
Russian Federation No. 1279 dated 30.09.2019 “On Establishing the Procedure for the Formation, Approval of
Procurement Schedules, Amendments to Such Schedules, Placement of Procurement Schedules in the Unified
Information System in the Field of Procurement, Specifics of Including Information in Such Schedules and
Requirements for the Form of Procurement Schedules and on Invalidation of Certain Decisions of the
Government of the Russian Federation”.
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Public Procurement Planning Elements

The fact that there is no legal definition of public procurement planning suggests
paying attention to the essence, content, and signs of planning. The study allows to
highlight the following elements of public procurement planning:

— goal setting — the purchase purpose defining the reference point of
realization,

— planning depth — the time period for drawing up a plan,

— accounting and coordination of public and private interests,

— adaptation — operational change of the procurement plan due to the external
factors impact,

— freedom of discretion — discretion of powers of officials responsible for
planning, and financial support of public procurement.

Competent planning of public procurement, considering comprehensive and full-
fledged financial support, not only strengthens its regulatory impact and effective
expenditure of budget funds, but also enhances public confidence in the state.

The main target of goal setting is to conform the goal of planning both for each
purchase individually and for all purchases collectively to public interests. A while ago,
ILH. Ozerov noted that the financial policy plan dictated by the requirements of
financial science often remains only an ideal, since strong interests of different groups
invade practical politics and force politics to deviate from its ideal, which makes it
motley, unstable, and going against science intentions (Ozerov, 1911:3).

R.O. Khalfina drew attention to the need for a combination of multi-level goals.
She noted that “the private, current goals of the management cycle should correspond
to the general and long-term goals set up at a higher level. A specific goal of the
management cycle, often expressed in precise numerical and subject definitions, should
serve to implement the goals of a higher level of the ‘goal tree’” (Khalfina, 1988:84).

Obviously, with this approach, the legal regulation of financial support for public
procurement should initially include both the general purpose of procurement planning
and the goals of planning each purchase. For example, due to a significant delay in the
capital construction of a hospital building, it is impractical to purchase furniture,
expensive equipment, etc. without changing the originally planned terms, cost, and
conditions for fulfilling contractual obligations. It is necessary to take into account the
additional costs of logistics, storage and other foreseeable risks.

Therefore, effective solutions in terms of financial support for public
procurement are solutions that correspond to both the overall goal of the procurement
schedule and the goals of each purchase. This confirms that in the absence of a clearly
formulated and consolidated set of goals in the plan, the plan loses its legal force and
is not subject to financial support.

There are no clearly defined planning objectives in the procurement legislation.
The analysis of regulatory legal acts regulating the public procurement and the norms
of financial legislation provides an opportunity to compare the purpose of procurement
planning with the objectives of budget planning. As a result, we get that procurement
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planning is designed to properly ensure public interest (the need for goods, works, and
services beneficial to society). Consequently, procurement planning is not aimed at
satisfying the private, spontaneous interests of individual officials (the customer) or
other officials responsible for budget funds allocation.

Since the public interest is expressed in the form of specific goals and serves as
their source, procurement planning is always carried out exclusively in the public
interest. The latter cannot be directly stated as a planning goal, since it has an
expression in the form of a public need for goods, works, and services.

The “planning depth” concept allows to determine the boundaries of time, needs
and financing, the limits of which the customer may not violate. The depth of planning
is a guideline for setting specific tasks, ensuring full implementation of the procurement
plan, and confirming the axiom that “spatial and temporal parameters are integral
elements of law” (Rybakov, 2010:81—385).

Such time horizon, which depends entirely on the ability of the customer to
predict, indicates the limits of the rights and obligations of the latter, as well as the
authority responsible for the financial support of purchases.

On the one hand, a long planning period for the future always increases the risks
of incorrect planning, which can be minimized by making an initially optimal decision
to achieve the set goal but not the subsequent control. The consequences of a
deliberately unfair decision of the customer to plan the purchase of specific goods,
works, and/or services in the determined amount and at marginal cost may be
irreversible. For example, in the current version of Law No. 44-FZ there are no rules
on risk assessment in calculating initial (maximum) contract price (IMCP) and risk
management of long-term and expensive purchases; this significantly increases the
risks of the contractor. The inability to respond promptly and flexibly to risks by
changing the contract leads to the failure of timely and duly fulfillment of contractual
obligation.

On the other hand, there is always a possibility of significant errors in planning
or impossibility of implementing the approved plan in the future. The plan is an
important element of the customer’s goal setting. The plan must be approved and put
into operation if there is a real possibility of its implementation at the time of its
formation and approval.

The norm of Article 72 of the Budget Code of the Russian Federation establishes
that the depth of public procurement planning, except for cases directly established in
the Budget Code of the Russian Federation, is equal to the validity period of approved
financial limits (the next financial year and planning period). It turns out that a customer
is formally limited to a 3-year purchase planning period but will enjoy goods, works
and/or services purchased under the contract for a long period, additionally incurring
costs (maintenance, operation, spare parts, materials, etc.). The customer cannot take
these costs into account in the current public procurement plan for a clear formation of
the public need and the costs of its implementation. Taken together, this does not allow
for effective use of budget funds, since it is impossible to consider the cost of owning
a good beyond this period in the plan.
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For example, a planned purchase of diagnostic equipment by a laboratory must
necessarily provide for a prospective planning of a number of purchases of services for
maintenance and operation, software updates, purchase of consumables, etc. This is
possible only with allocation of an additional amount of funding that was not previously
provided for this customer, or a reduction in the volume of other needs that will be
determined as secondary.

In the process of studying the financial support of public procurement, we have
established the following dependence: budget planning (the amount of budget
expenditure) depends on the quality of procurement planning (proper determination of
the object of purchase and its cost), and procurement planning (the number of changes
per year or for the entire period) directly depends on the quality of budget planning (the
amount of budget revenue), including the timely provision of targeted subsidies
allocated under federal or regional programs, and/or national projects.

This conclusion is confirmed by the arguments of Yu.V. Arbatskaya, who
believes that the state can provide financing for any of its expenses, but such expenses
must be planned on a single reasonable basis (Arbatskaya, 2003:13—14).

The revealed dependence indicates the need to improve the quality of
procurement planning by increasing the depth of planning. It allows to reflect in one
document not only the cost of purchased goods, works, and/or services, but also the
forecasted cost of ownership of the fulfilled contractual obligation result. This indicates
the need to integrate public procurement planning into the budget process.

The development of legal regulation of procurement history has shown a gradual
evolution of planning from the usual register of necessary goods, works, and/or services
through an attempt to introduce a revolutionary two-level planning (three-year
procurement plan and one-year procurement schedule) to a single procurement
schedule for the next financial year and planning period (analogy with budget
planning). Despite the fact that evolution of planning has passed from departmental
processes to placement of public procurement plans on the Internet for free access and
familiarization, we believe that the three-year limit of public procurement planning
should be revised upwards, for example, for a medium-term period of 3—5 years or a
long-term period of over 5 years.

Planning is a management solution, and any management is a purposeful activity.
Note the main difference: for current planning, goal setting occurs from the present to
the result in the future, and for prospective (long-term) procurement planning, a
“reverse movement” is assumed from the future (the formation of a specific goal) to
the present (formation of a need with subsequent individualization and determination
of the total cost).

That is why the “reverse movement” from the goal to the plan reduces the
uncertainty of the future and assumes setting a goal as the main and legally significant
element of public procurement planning. Prospective procurement planning does not
involve extrapolation of the past or present as a basis; it is a management decision to
implement a public need (including the fulfillment of a state task by a budgetary or
state-owned institution). Prospective procurement planning is the modeling of a

156 AJIMNHUCTPATUBHOE U ®UHAHCOBOE ITPABO



Kikavets V.V. RUDN Journal of Law. 2022. 26 (1), 149—170

specific procurement goal (obtaining a specific benefit in the future), based on the
optimal requirements to goods, works, and/or services and their financial support.

The Constitutional Court of the Russian Federation expressed clear and
convincing position on the matter: “The Constitution of the Russian Federation binds
to create the most favorable conditions for a market economy both by directly
regulating state impact and by stimulating free economic activity based on the
principles of self-organization, balance of private and public interests, corporate
interaction and cooperation, in order to develop a state economic policy that meets the
interests and needs of society”.* The projection of this position on public procurement
leads to the question of sufficiency of the “depth of planning”, a significant part of
which is limited to one, maximum three years. From our point of view, public
procurement planning for one to three years cannot ensure public and private interests.

We believe that increasing the depth of procurement planning will minimize
possible manipulations of the customer with regard to goal setting, formation of public
needs by specifying the number of goods, amount of work or services and their cost.
The prospective need of the customer based on all indicators, including forecasts for
financial costs currently attributed to different periods, will be summarized in one
planning document determining the amount of necessary financial support.

Thus, a public procurement plan for a longer period (a prospective procurement
plan) can become the basis for forming a draft budget in terms of expenses for public
needs. The prospective procurement plan will contribute to a qualitative change in the
customer's need for financial support, putting to a new level with the possibility of
prolongation, forecast changes (adjustments) of procurement goals, exhaustive control,
and comprehensive evaluation of results taking liability measures against officials who
did not ensure the achievement of the goal. Therefore, the deadline for procurement
planning should not coincide with the time frame of the budget law; the budget
adjustment will form the ground for making appropriate changes to the prospective
procurement plan.

We emphasize that we propose to increase the timing of procurement planning,
but not financial planning with actual “convergence” of the executive and legislative
authorities! Longer financial planning period (more than one year) was previously
proposed by M.I. Piskotin with the aim to form the necessary flexibility of budget
policy (Piskotin, 1971:25). The three-year time limit of financial planning is sufficient
and optimal. Longer term may affect accuracy and reliability of financial planning,
especially during inflation or other crisis situations, the result of which leads to a forced
reduction of financial planning period.’

* The ruling of the Constitutional Court of the Russian Federation of 10.02.2009 No. 461-0O-O “On the refusal
to accept for consideration the complaint of citizen Vasily Grigoryevich Misovets about violation of his
constitutional rights” by Articles 15 and 24.6 of the Federal Law “On Appraisal Activities in the Russian
Federation”. [electronic access] Available at: http://legalacts.ru/doc/opredelenie-konstitutsionnogo-suda-rf-ot-
10022009-n/ [Accessed 10th October 2021].

3 See, for example: RF Law No. 2296-I of 06.02.1992 “On the Budget of the Pension Fund of the Russian
Federation for the first quarter of 1992”; RF Law No. 3126-1 0f 26.06.1992 “On the Budget of the Federal Road
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Planning, as a result of management decision, may contain certain risks, whose
implication and harm may initially be unknown. Therefore, legal regulation of
prospective procurement planning should provide expert assessment of possible
consequences both at the stage of plan preparation and after its approval. Moreover, the
results of the expert assessment should be in the open access for public scrutiny and
comments (feedback). This will allow to determine the degree of compliance of
customer’s actions with public interest, identify the circle of interested persons, and
ensure adopting an optimal decision to secure public interest in the process of effective
expenditure of budget funds.

It is necessary to develop and legalize norms defining the procedure and criteria
for expert evaluation of a prospective procurement plan at the stage of its project and
after approval. It is essential to take into account the consequences of an operational
change in the project or plan (if necessary); liability measures to officials who did not
provide the proper result according to the original goals or demonstrated inefficient use
of budget funds must also be considered. Expert evaluation is proposed to be carried
out by authorized bodies, mainly independent, and on a voluntary basis such as public
organizations.

Consideration and coordination of public and private interests are expressed in
a clear and adequate definition of the customer’s needs, as well as in the relationship
of the procurement plan with the budget. The public interest is expressed by the actions
of the customer’s officials and confirmed by a multi-stage agreement in terms of
financial security. In Russia, over the years, a concept has been formed according to
which participation of all interested parties in decision-making means that the decision
was made in the public interest. We strongly disagree with this approach. It does not
provide for personal and full financial responsibility of officials for decisions resulted
in additional and unjustified budget expenditure.

In foreign countries, in the process of planning and financial support of public
procurement, special attention is paid to the protection of the rights of each individual
and fair compensation to everyone whose rights are violated (Campbel H., Marshall R.,
2002:178; Carvallo J.P., Sanstad A.H. & Larsen P.H., 2019:4—15; Patrucco, A.S.,
Luzzini, D., Ronchi, S., 2017:229—269). For example, the importance of public
procurement planning in Brazil is fixed in the legally established procurement
requirements, in procurement planning documents and institutional planning
documents (strategic and master plan) (Barboza L., Cysneiros Filho G., De Souza R.,
2016:229—238).

The above once again confirms the need to identify all interested parties (do not
forget that a wide range of persons is limited to a single public interest) and reasonable
consideration of their interests in the planning process, including based on expert
assessment and search of a possible alternative solution.

Fund of the Russian Federation for the second Half of 1992 and 1992”; Federal Law No. 359-FZ of 14.12.2015
“On the Federal Budget for 2016”.

158 AJIMNHUCTPATUBHOE U ®UHAHCOBOE ITPABO



Kikavets V.V. RUDN Journal of Law. 2022. 26 (1), 149—170

Otherwise, a responsible official seeking to act in the public interest in terms of
the public need for certain goods, works, and/or services may infringe on the interests
of a certain circle of persons. Therefore, the customer must define priorities as clearly
as possible and by his actions realize the interest of the public majority, while
minimizing the infringement of other persons interests (maintaining balance).

Multiple external factors affecting implementation of public interest obliges
customers to respond promptly and duly, including by changing the procurement plan
and procedure for financial support (adaptation). Planning is carried out in dynamics
so legal possibility of such operational changes in the planning and financial support
of procurement, considering the discretion of authority provided to officials, is an
important component of the concept of legal regulation of financial support for public
procurement.

The importance of adapting a prospective procurement plan lies in the possibility
of operational adjustment of conditions and characteristics of the plan items (up to their
exclusion due to loss of relevance), initially established in the conditions of future
uncertainty. All changes in external and internal conditions must be promptly taken
into account, both during draft prospective procurement plan preparation and approval,
and during its realization. At the same time, partial changes are not allowed without a
comprehensive revision of the prospective procurement plan.

Discretionary powers (discretion) of officials responsible for planning, financial
support of public procurement should ensure the effective implementation of legal
relations in terms of planning. It should be noted that such legal relations arise both in
the process of preparing (developing) a procurement plan and in the process of its
implementation.

As a common negative example of discretion, one can cite the inability
(unwillingness) of many customers to predict the required number of goods and amount
of work, and/or services. As a result, the customer, having some idea of the required
quantity (volume) needed, splits the purchase into several separate operations that
involve additional costs of “procurement service bureaucracy”.

Public procurement prospective planning

The identified elements of public procurement planning allow us to formulate
the author’s definition of a long-term procurement plan. A prospective procurement
plan is an independent document approved after allocation of budget funds; it ensures
management decisions implementation within the framework of goal setting and
synchronization of public and private interests for medium-term (3-5 years) and long-
term (over 5 years) periods.

Customer’s structural units prepare request forms for necessary benefits to
generate the total cost estimate. The body that provides financial support to the
customer correlates the latter’s requests (planned expenses) with planned revenues
(funds allocated from the budget) and makes appropriate adjustments. The agreed
estimate is the basis for prospective procurement planning by the customer.
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Availability of a prospective procurement plan, from our point of view, will
ensure:

— setting up indicators, as well as public interest implementation timing in strict
relation to financial security,

— developing the system of the main goals and objectives of the customer's
procurement within the framework of public interest implementation,

— unifying methodological approaches in terms of addressing problems within
the framework of public interest implementation,

— operational concentration of limited material and financial resources of the
customer to address unforeseen problems within the framework of public interest
implementation,

— possibility of additional attraction of extra-budgetary funds, funds of
interested economic entities and other attracted funds of potential domestic and foreign
investors,

— full implementation of financial, departmental, and public control in the
process of establishing goals and objectives to ensure public interest at the expense of
budgetary funds.

The draft prospective procurement plan is aimed at expressing public interest in
the form of public need for specific goods, works, and/or services requiring financial
support from the appropriate budget. It provides goal setting, which, in fact, forms an
integral part of budget expenditure planning, because there are no expenses without a
goal.

The targeted nature of the use of budgetary funds was first indicated by P.M.
Godme; he divided expenditures into neutral (not affecting social and economic
conditions due to state non-interference in the economy) and active (the high role of
budgetary funds due to state intervention in all spheres of activity).

Currently, considering high proportion of state intervention in the national
economy, active government spending can pursue political, economic, social, and other
goals (Povetkina, 2015:16—22).

The customer must prepare the draft prospective procurement plan with respect
to the principle of resource security determined by the system of national economic
planning, as well as customer rationing policy; their planned needs are designed to
ensure the implementation of certain functions and state tasks but must be economically
feasible and reasonable (financially prudent). The above restrictions must be taken into
account; otherwise, the customer’s needs may be recognized as unreasonable, and
budget costs of such procurement plan excessive. Consequently, in the process of
reviewing the draft of the relevant budget, they will be rejected or significantly reduced.
Mandatory rationing of the customer’s needs for goods, works, and/or services will
contribute to higher efficiency of budget expenditures and, as a result, to their overall
reduction.

Rationing can be established by quality, quantity (volume), and marginal cost of
goods, works, and/or services.
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Initially, to effectively plan budget expenditures and determine budget estimates
indicators, the federal state institutions approved Methodological Recommendations
According to these recommendations the costs directly related to public services
rendering, as well as the costs of maintaining the property of federal state institutions,
were subject to mandatory rationing.

The quality of cost planning depends on the availability of reliable and
exhaustive information necessary for their calculation. In this respect, the customer
should clearly understand the size of prospective expenditures for public services
rendering, have all the data available for maintaining movable and immovable property
and follow a single methodology for accounting these costs.

In order to simplify, unify, and justify public needs requiring financial support,
executive authorities in the early 2000s began to form national projects/national
programs reflecting the public interest. These programs will enjoy appropriate financial
support and customers will receive the necessary data to minimize the risks of
prospective procurement planning. In fact, transition from cost management to results
management in budget expenditures planning did not lead to tangible results in public
procurement planning, which customers continued to carry out with minimal
perspective of implementation timing, and without considering possible risks.

Planning is aimed at minimizing risks, therefore, the procedure, form, and
requirements for preparing a draft prospective procurement plan should be developed
jointly with scientists. It is a mistake to accept plans only based on the opinions of
politicians and officials. For example, the mandatory draft of a long-term procurement
plan speaks about secondary nature of the budget. Earlier, D.L. Komyagin rightly
pointed out that budget expenditures and revenues are predetermined by previously
accepted obligations and legal acts, but budget parameters should be determined by
strategic plans. The scientist suggests solving this ambiguity with the help of budget
policy: “...if we shift the beginning of the budget process from the budget message to
commitments, which should not only be linked, but should also flow from state
strategic plans, this will require a clear legal procedure for coordinating obligations
with strategic plans. At the same time, some principles of strategic planning concerning
formation of budget expenditures and revenues, and criteria for admissibility of sources
of budget deficit coverage should be fixed” (Komyagin, 2012:17).

Public procurement prospective planning and “digitalization”

Russian scholars have already noted the results of the impact of budget
legislation on public administration in the context of digital economy development
(Tsindeliani et al., 2019:17—27).

6 Order of the Ministry of Finance of the Russian Federation No. 137n, Ministry of Economic Development of
the Russian Federation No. 527 of 29.10.2010 “On methodological recommendations on the calculation of
regulatory costs for the provision of public services by federal state institutions and regulatory costs for the
maintenance of property of federal state institutions” (expired from 01.01.2016).
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The large-scale application of digitalization in the process of long-term
procurement planning will contribute not only to the effective provision of public
interest, but also to rational use of budget funds. “Digitalization” can provide for:

— identification and generalization of all customer needs,

— communication of responsible officials,

— complete exclusion of repeated (duplicate purchases),

— logical sequence of purchased and implemented works (pipe repair, asphalt
laying, road surface marking),

— timely complaints and warranty repairs.

We share the established position: any detailing of the procurement plan should
be carried out with respect to economic feasibility and selected planning horizon with
the help of digital technologies (Keshelava et al., 2017:27). Digitalization in the
planning process helps to choose the best price, deadlines for fulfilling obligations, and
other necessary parameters from the proposed data array. Digitalization organizes
information, including financial; it systematizes and analyzes information.

O.N. Gorbunova was the first to draw attention to cybernetic (digital)
communications (technologies) in financial (budgetary) relations. She asserts that using
computer technology in calculating budget for income and expenses, as well as forming
a state plan allows to calculate to what extent and where it is more necessary to direct
budget funds (Gorbunova, 2003:6—35). In modern budget conditions, it should be
understood not as classical planning but as a dynamic system with real-time feedback.
This system will monitor the “plan-fact” at all stages of budget implementation, make
accurate forecasts considering all budget receipts, as well as respond to deviations and
optimize daily, monthly, annual and other kinds of plans with the view of changing
needs in real time. A fundamental decision on the necessary details of planning in the
real economy (public and private sectors) should be made with respect of the economic
feasibility and selected planning horizon (Keshelava et al., 2017:26).

In the future, as part of digitalization of the new concept of public procurement,
it is necessary to develop forms and means that will minimize the role of the human
factor. For example, the cost of construction of facilities for the Winter Olympics in
Sochi was originally planned at 314 billion rubles.” Later, the price repeatedly
increased. It was possible to foresee this at the planning stage, subject to engaging a
wide range of specialists, as well as integrated digitalization of the process.

“Digitalization”, including its functionality (both positive and negative), is
currently insufficiently studied. This does not allow now to declare the exceptionally
positive effect of its use in the prospective planning of public procurement
unequivocally and categorically. Minimization of the “human factor” in the process of
digital prospective procurement planning can be leveled, for example, by “interference
in digital content” of distorted software, hacker attacks, etc.

7 See: The cost of the Sochi Olympics has exceeded 1.5 trillion rubles. Available at:
http://www.rbc.ru/economics/04/02/2013/570402£f9a7947fcbd44546d [Accessed 10th October 2021].
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Public Procurement Planning and Budgeting Process

In general, legal relations associated with prospective procurement planning
precede budget planning for the new budget period and budgetary legal relations, as
well as others — tax, customs, insurance, banking, etc. That is why procurement
planning should be maximally integrated into the system of the budgetary process and
resource supply of the country, or a separate entity. This presupposes the presence of
key components that must be taken into account in the system of legal regulation and
financial support.

Based on the foregoing, it seems appropriate to divide legal relationship arising
in the process of planning public procurement into two stages:

— the stage of development and approval of the draft prospective procurement
plan,

— the stage of approval and implementation of a prospective procurement plan.

At the stage of development and approval of the draft prospective procurement
plan, the goals of the customer are determined and specified, considering the prospect
of resource provision and rationing, as well as customer’s functionality, including the
draft state assignment, and priorities of the planned costs are determined according to
the general goal setting. Moreover, at this stage, the draft prospective plan must be
placed in the public domain, not only for control bodies, but also for free access of the
public.

Both the controllers and representatives of the public should have the opportunity
to submit their comments and suggestions, which can subsequently result in appropriate
changes and adjustments in terms of cost and content of public procurement and to
ensure public interest by a specific customer.

It is necessary to immediately shift the focus and attention of all control bodies
from the procedural part to preparation and planning of public procurement, since the
procurement procedure is just a process of implementing what has been repeatedly
agreed and approved by many officials. The identification of inappropriate purchases
or “luxury purchases” with subsequent “exposure” and termination should not be the
completion of control. It is necessary to hold accountable all officials who initially
admitted this inappropriate procurement in the plan, as well as in terms of its financial
support during the relevant budget draft preparation and its subsequent approval.

The expediency of the purchase is the ability of the customer to prioritize in order
to ensure public interest. Otherwise, it may mean that at the end of the financial year,
the result paid for from the budget under the contract will not meet the needs of the
customer or will not provide public interest. For example, one healthcare institution
demonstrates excessive amount of medication (lack of demand, purchase of new drugs
still having the early purchased), in another there is a shortage requiring prompt
purchase of medication.

Budgetary institutions, even within the same department, cannot independently
transfer medicines among themselves as inventory items. The Chief Administrator of
Budgetary Funds (CABF) under Article 158 of the Budget Code of the Russian
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Federation is authorized to approve state tasks but is not authorized to control the use
of goods, works, and services purchased by a subordinate customer. As a result — in
the first institution — there will be the disposal of unclaimed drugs after the expiration
date, in the second institution, additional budget expenditures will be required for the
purchase of the necessary amount of medicines.

Responsibility for the expediency of each specific purchase should be imposed
on both the customer official who developed the draft procurement plan poorly and
inefficiently, and the CABF official who approved this project and authorized its
financial support. This confirms our argument that procurement planning is an indicator
of functioning of a well-established system for converting state resources in the form
of budgetary funds into public interest in the form of public need of goods, works,
and/or services. Public procurement planning allows to determine the needs of the
customer, legal means and instruments for procurement, amount of financial support,
and terms and procedure for payment of contractual obligations.

Thus, at the planning stage, any interested person can determine the purchase
rationality (objectivity of the customer’s needs and fairness of the IMCP calculation),
compliance with public interest, including financial security, as well as assess the real
possibilities of full and timely fulfillment of the contractual obligation.

Currently, there is a low level of interconnection between the budget process and
procurement planning, which entails inefficient expenditure of budget funds and low
level of contractual obligations fulfillment (Fig. 1).

We explain this, first of all, by the lack of necessary understanding of the problem
of rationing the customer needs at the level of legislator, including the connection of
the need with the real financial, economic and socio-political state of society. This can
also be explained by the absence of a legally established procedure for the IMCP
formation, justification, and calculation specified in the procurement schedule.

AL PR IE T Financial analysis of the
b . confirmation of + collection of a forfeit, .

udget planning . . procurement + adjustment

budget funding payment accordingtoa of budgetary abligations

writ of execution
formation and calculation and rights and obligations of analysis of the
justification o the | justification of the | | the parties, acceptance, n procurement results,
need price and terms of examination, payment, adjusting the customer's
the contract forfeit needs

conclusion, execution,
modification, termination of
the contract

procurement counterparty warranty obligations,

claims, control

planning selection procedures

Fig. 1. General diagram of public procurement organization and budgetary process

It is appropriate to cite the position of 1.Y. Ivliev, who, considering the system
of allocating inter-budgetary transfers from the federal budget, pointed out as the main
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drawback that “the share of expenditures of the subjects of the Russian Federation in
the volume of the consolidated budget of the country is calculated based on the actual
volume of their expenditures on their powers implementation in the previous period.
Such approach does not consider that much more funds are needed for the fulfillment
(but not for declaration) of obligations than they are actually spent” (Ivliev, 2010:27).

The main problem of rationing is to determine the conformity of the customer’s
needs in the acquired good in fact, especially in terms of its connection with the real
financial, economic, and socio-political state of society in order to avoid inappropriate
expenditure of budgetary funds. This problem has not been solved at present, despite
several federal regulatory legal acts as well as acts in each of the constituents of the
Russian Federation.®

In the course of testing the hypothesis of formation and justification by IMCP
customers, we conducted a survey.” The survey showed that the majority of contract
service employees (contract managers) of customers form IMCP based on the allocated
amount of budget funds. In case of a decrease in funding, the volume of demand
decreases. However, with an increase in the amount of financial security, including
savings received as a result of other purchases, the customer, as a rule, does not increase
the volume of demand due to rationing restrictions, but improves the quality of the
purchased good. This is due to the fact that the customer’s savings within the
framework of financial (budget) control are perceived not as the result of the customer’s
high-quality work aimed at saving budget funds, but as actual “non-fulfillment of the
budget”.

We are strongly against the IMCP dependence on the allocated budget funds.
This approach allows customers to plan the purchase of goods that are not conditioned
by rationing, the cost of which is significantly higher than the market, since it is
calculated without considering the functioning market conjuncture. The current
regulatory legal acts, which have a significant number of reference norms in terms of
IMCP planning and determining, do not provide for a full and comprehensive
regulation of the identified problem. At the same time, procurement planning should

8 See, for example: The Decree of the Government of the Russian Federation No. 1084 of 20.10.2014 “On the
Procedure for Determining the Regulatory Costs for Ensuring the Functions of Federal State Bodies,
Management Bodies of State Extra-Budgetary Funds of the Russian Federation, Determined in Accordance
with the Budget Code of the Russian Federation of the Most Significant Institutions of Science, Education,
Culture and Healthcare, Including, Respectively, Territorial Bodies and Subordinate State Institutions, as well
as the State Atomic Energy Corporation Rosatom, the State Corporation for Space Activities Roscosmos and
their subordinate organizations”; Decree of the Government of the Russian Federation No. 476 of 18.05.2015
“On Approval of General Requirements for the Procedure for the Development and Adoption of Legal Acts on
Rationing in the Field of Procurement, the Content of these Acts and Ensuring their Execution”; Decree of the
Government of the Russian Federation No. 926 of 02.09.2015 “On Approval of the General Rules for
Determining Requirements for Certain Types of Goods, Works, Services Purchased by Customers (including
marginal prices of goods, works, services)”; Decree of the Government of Moscow No. 953-PP of 25.12.2015
“On Approval of the Requirements for the Procedure for the Development and Adoption of Legal Acts on
Rationing in the Field of Procurement of Goods, Works, Services to Meet the State Needs of the City of
Moscow, the Content of these Acts and Ensuring their Execution”.

9 Author’s note: The author conducted an anonymous survey of contract service employees (contract managers)
of 50 customers from different constituents of the Russian Federation regarding the specifics of the IMCP
formation and justification.
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depend on the budget process since the purchase can be carried out only if there is
financial support. It is necessary to reconsider the essence of the “non-fulfillment of
the budget” concept and exclude the cases of justified cancellation of the purchase or
refusal of the customer to carry out previously planned purchases, including non-use
of savings received in the procurement process.

Our position fully coincides with the previously expressed point of view of
R.K. Arykbayev, who rejects the direct dependence of the IMCP calculation on the size
of the budget allocated to the customer for public procurement. The price is an
economic instrument of monetary expression of the product value; it is a subjective
cost instrument of the customer, by means of which the necessary level of satisfaction
of public needs is achieved. At the same time, IMCP is designed to ensure an adequate
ratio of the minimum acceptable level for performers of the product real consumer
value with a clear functional relationship with its quality parameters, concerning the
risks associated with contracts execution and the costs of conducting competitive
procedures (Arykbaev, 2010:28).

This confirms that in order to increase the efficiency of financial support for
public procurement, it is necessary to create a unified digital price monitoring system
that provides for an analysis of market prices and conjuncture, both in the functioning
market and based on the results of fulfilled contractual obligations within the
framework of public procurement. The formation of a single digital database of prices
(actual, reference, statistical, etc.) with the possibility of automatic use of various
coefficients (territorial, functional, etc.), including the dynamics of prices for the
period, allows to reasonably set IMCP. This contributes to the correct forecast of the
customer’s needs and calculation of the necessary financing.

When establishing an IMCP, customers need to maintain balance that ensures the
ratio of the price of products acceptable for the business entity, its consumer value and
quality with the risks associated with contractual obligation fulfillment, as well as costs
of the customer for the purchase.

Results

Planning helps both the customer and the business entity in solving problems by
concentrating resources (material, financial, production, labor, etc.) in priority areas.

The importance of planning lies in the fact that it is designed to ensure the
effectiveness of management at all stages of public procurement, including
management decision-making. Public procurement planning with all its elements is
designed to ensure, first of all, the goal setting, without which the management and
financial support of procurement will become spontaneous and unpredictable, and
budget expenditures are accepted without focusing on results. Planning begins after
determining and identifying the customer’s need for a specific good, calculated in strict
accordance with the applicable regulatory legal acts.

Procurement planning is an indicator of functioning of a well-established system
for converting state resources in the form of budgetary funds into public interest in the
form of public demand for goods, works, and/or services.
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It is proposed to identify the following main elements of public procurement
planning: goal setting, depth of planning, consideration and coordination of public and
private interests, adaptation, and freedom of discretion.

It is necessary to determine the following priority elements of public
procurement planning: goal setting, result and cut-off horizon (by analogy with state
budget planning). It is possible to implement this through prospective procurement
planning introduction, which will provide an opportunity to control all stages of
procurement, including the quality of the fulfilled contractual obligation and payment
of its result.

The prospective procurement planning is proposed to be understood as an
independent document approved after allocation of budget funds is completed; it
ensures implementation of management decisions within the framework of goal setting
and synchronization of public and private interests for medium-term (3-5 years) and
long-term (over 5 years) periods.

Thus, prospective procurement planning is synchronization of public and private
interests, integrated into the system of budget process and into the resource supply of a
country, or a separate entity. Since the purchase of goods, works, and services at the
expense of budgetary funds indirectly affects the economy, public procurement
becomes a reference point for entrepreneurs to form proposals and mobilize efforts
(purchases should be economically interesting, but moderately profitable, that is,
without excess profits).

Prospective procurement planning should not only be associated with all stages
of the budget process, but also legally included into the context of drawing up a cash
plan when forming a forecast of transfers from the budget to pay for fulfilled
contractual obligations in relation to the term and amount of monetary obligations
payment. Prospective procurement planning should be based on objective and
reasonable needs; the cost is calculated based on the cost of ownership or life cycle of
products. Planning expenses for the future period with subsequent payment of fulfilled
contractual obligations undergoes through all stages of the budget process. Planning
helps in solving the most difficult task, that is, reducing the human factor in the process
of financial support for public procurement.

Conclusions

Prospective procurement planning will allow accumulating all the necessary
needs of customers, including the costs of their purchase, and creating the basis for a
new innovative formation, lean concept of financial support for public procurement.

Despite the insufficiency of research into the essence of “digitalization”, we
believe that applying “digital” technologies in the process of budget planning and
prospective procurement planning can ensure transparency of budget spending, as well
as public control over the process of purchasing and paying for goods, works, and/or
services at the expense of budget funds. That is why Chapter 18 “Information support
of the budget process” was introduced in the draft Budget Code of the Russian
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Federation; it consists of five articles (170-174.1) and aims at ensuring transparency of
budgetary relations. At the same time, Article 174 “Public Information Resources”
provides additional requirements for the integrated portal of the budget system
functioning: composition of information, procedure for providing, etc.
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AHHOTAaIMA. AkmyansHocmb uccredoganus. OTBOIS KOMIIEHCAIIMOHHBIM AEHCTBUSM MECTO TO B
CHCTEMe Mep NPUHYKICHUS, TO B apceHaIe CTHMYINPYIOIIHX, 3aKOHOAATENb IIOIEI 110 MyTH YCUIICHUS
YAaCTHBIX MHTEPECOB, PACIIUPSS OCHOBAHUS OCBOOOXKIEHHS OT YrOJOBHOH OTBETCTBEHHOCTH, CHIKAs
TpeOOBaHNUA K MOCTKPUMUHAIBHOMY ITOBEICHUIO OOBHHAEMOT0. BEIIBICHHAS 3aKOHOJATENbHAS TPaHC-
(opMarys pecTUTYIHOHHBIX AeHCTBHI BAHOBHOTO 3aJI0)KMJIa OCHOBY JUIS IIEPEOLIEHKH TIPaBOIPHMENTE-
JeM ux cojepxkanus. IIpusHaB He0OA3aTENbHBIM MCKIIOUMTENIBHO JIMYHOE Yy4yacTHs HapyIIUTENs

B BO3MEIICHIH yIIep0a, a TaKXKe IMepeBes «3arTaKUBaHNIE BPeay» U3 YHCTA OMpeIeTeHHBIX Je(DHHHUIIINH
B oleHouHble, ITnenym BepxoBHoro Cyna 3amoxumil OCHOBY Al ()OPMUPOBAHMS MPAKTUKY B HOBOM
HalpaBIeHUH, H3yYeHHE KOTOPOH COCTAaBIACT yeb ucciedosanus. Pesynemamor uccieoosanus. Kpuru-
YeCKH OLeHUBast (JOPMUPYIOIIYIOCS IPAKTHKY, aBTOPBI IOJHUMAIOT BOIIPOCHI OIIPAaBAAHHOCTH OCBOOOXK-
JICHHs] BUHHOBBIX, JTMYHO HIYETO He CASNABIINX JJIsI TOCYAApCTBEHHOTO MIPOIICHNUS, a TAKXKe 000CHOBaH-
HOCTHU OTHECEHUS CyaMH K 3arJaXXUBaHUIO Bpeaa, ICHCTBUM, JaleKuX OT KOMIIEHCAIIMOHHBIX. B pabote
000CHOBBIBAETCS BBIBOJ[ O TOM, YTO HCKITIOUUTEIBHO CyAeiiCkoe YCMOTPEHNE B OIpeIeTICHHH 3ariaxH-
BaHUA BpeJla TAUT HE TOJNBKO KOPPYIIMOHHBIE PUCKH, HO U YTPOXKAET €IUHOOOPa3HOMY IIPUMEHEHUIO
3aKkoHa. HaKOTIeHHBIN OMBIT HE ITO3BOJSET BHIPAOOTaTh yHHBEPCANbHBIE KPUTEPHH, MO3BOJSIONINE
OIIPEAENUTD HE TOJbKO JOCTaTOUHbIE, HO U MUHUMAJIbHO HEOOXOAUMbIE AEHCTBUSI BHHHOBOTO JUIS 3arja-
KHUBAaHUS BpeJla, MPUIHHCHHOTO TPECTYIUICHHEM, OCATAIONIMM Ha MyOnudaHsle nHTepechl. OnepaTus-
HOMY YCTPAaHEHUIO JIe(pEKTHOTO IPaBOINPUMEHEHUs] MOIYT CIOCOOCTBOBAaTh pa3bscHeHHs Ilnenyma
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Bepxosnoro Cyza, HCKITIOUalOIKe IPU3HAHNE B KAYECTBE KOMIICHCAIIMOHHBIX, ICHCTBHUSI BHHOBHOTO IO
MPEKPAICHUI0 KPUMHHAIBHOTO MOCSTaTeIbCTBa, & TAKXKE 00pa3yrolre M0 COACPIKAHHIO ACATELHOES
packasiHue. Memooono2uueckyo 0CHO8y COCTaBIAIOT OOIEHAyYHbIE (aHAJIU3 M CUHTE3, ITUAJICKTHKA)
Y YaCTHOHAYYHBIC METO/IbI UCCIIEIOBAHUS (MCTOPHUKO-TIPABOBO, CUCTEMHO-CTPYKTYPHBIH, (OpMaIbHO-
IOPUITYECKUI).

KioueBble cii0Ba: Bo3MEIEHHE Bpeaa, yuiepo, MpecTymIeHue, KOMIICH AU, OCBOOOKICHHUE
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Abstract. The relevance of research. Allocating compensatory actions a place either in the system
of coercive measures or in the arsenal of stimulating measures, the legislator took the path of
strengthening private interests, expanding the grounds for exemption from criminal liability, and reducing
the requirements for post-crime behavior of the accused. The revealed legislative transformation of the
restorative actions of the guilty party laid the foundation for the reevaluation of their content by a law
enforcement officer. By recognizing as optional the solely personal participation of the offender in
compensation for damage, as well as transferring “redressing of harm” from certain definitions to
evaluative ones, the Plenary Session of the Supreme Court laid the foundation for forming practice in a
new direction, the study of which is the purpose of this article. Research results. Critically assessing the
emerging practice, the authors raise the questions of justification for the release of those guity, who
personally did nothing for the state forgiveness, as well as justification for courts to refer to mitigation of
harm, actions being far from compensatory. The paper substantiates the conclusion that the solely judicial
discretion in determining the redress of harm conceals not only corruption risks, but also threatens the
uniform application of the law. The accumulated experience does not allow development of universal
criteria that allow to determine not only sufficient, but also the minimum necessary actions of the
perpetrator to smooth down the harm caused by a crime infringing on public interests. The Plenum of the
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BBenenne

Bompocer Bo3MmerieHus Bpena, MPUIUMHEHHOTO MPECTYITHBIM JISTHUEM, HaXOISAT
HOPMATHUBHOE pa3pellleHue HaYMHAs C TIEPBBIX aKTOB OTEYCCTBEHHOTO MpaBa, YUUThI-
BAIOIIMX YaCTHBIC HHTEPEChI HAapaBHE ¢ MyOIu4YHbIMU. CO BpeMEHEM yTOJIOBHOE 3aKO-
HOJIATEIHCTBO TOIIO MO MYTH YCUJICHUS IMyOJMYHBIX HAual M PACHIMPEHUS pETpec-
CHBHBIX MEp, YTO TIOBJICKJIO COKPAIIICHHE BOCCTAHOBUTEIILHOTO cofepxanus. OHaKO
U peanu3yeMasi Ha MPOTSHKEHUHM HE OJTHOW COTHHM JIET KOHIICTIIUS «IPECTYIUICHHE —
HaKa3zaHWe» HUcuepraia ceds, J0Ka3aB, UTO UCKIIOYUTEIBHO KapaTeabHbBIN MOIX0MI K
penieHnto podaeMbl 0OpBOBI C TPECTYIMHOCThIO HEA(P(HEKTUBEH HH SKOHOMHYCCKH,
HU COITHAITBHO.

Onupasch Ha anpoOMPOBAHHBIN 32 PyOEKOM OIBIT WHIAWBHIYATU3AIUU MEp
TOCYJapCTBEHHOTO MPHHYXICHUS, BHEAPEHUS AIbTEPHATUBHBIX CIIOCOOOB paspeliie-
HUSl YTOJIOBHO-TIPABOBBIX KOH(IMKTOB, NMPUMEHEHHUS Pa3IUYHbIX MEpP BOCCTAaHOBH-
TEJILHOTO, PECOIMATM3AIMOHHOTO U PeaOWIMTAIIMOHHOTO XapaKTepa, MEIUaTUBHBIX
npaktuk (Feld, 1990: 443—466; Tulkens, 1993: 220; Severson, 1995: 683—691;
Bazemore & Schiff, 1996: 311—334; Mallet, 2018: 363—385; Lanterman, 2019:
544—562; Yankah, 2020: 74—112; Gal & Dancig-Rosenberg, 2020: 139—166;
Golovko, 2002), poccuiickuii 3aKOHOIATENb MOLIEN 110 MyTH I'YMaHHU3alluH, CTaBs BO
IJIaBy YIJIa WHTEPECHl MOTEPIEBIINX OT KPUMHUHAIBHBIX TocsATaTenbcTB. Hanbomee
IIAPOKO  BOCCTAHOBUTEIILHO-KOMITCHCAITAOHHOE  HAMpaBlIEeHUE IPOCICKUBACTCS
B pedopmupoBanuu YK P® nociennux net. Tak, B 2011 1. yroJloBHBIN 3aKOH OBLT
nononHen' cr. 76!, npexycmarpuBarolieil BosMeleHue yiepba U JIeHeKHOe BO3Me-
neHne B denepaabHbIi OIOKET B KauecTBE 00sI3aTECNbHBIX YCIOBUH MPEKPANICHUS
YrOJIOBHOTO TIPECIICAOBAHMS, a B PE3yJIbTaTe HEOJHOKPATHOTO DPEIaKTHPOBAHUS

1 ®DenepanbHblii 3ak0H OT 7 gekabps 2011 r. Ne 420-D3 «O BHeceHHH U3MEHEHHH B YTONOBHBIN Kojeke PO u
OTZeNbHbIe 3aKOHOAATeNbHble akThl Poccuiickoit Menepaunm» // Cobpanue 3akoHopatenscrBa PO. 2011.
Ne 50. Cr. 7362.
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yYKa3aHHOM HOPMBI, €€ Ha3BaHUE OTPaXKaeT UCKIIYUTEIHLHO BOCCTAHOBUTEIBHYIO IPU-
poay®. B 2016 r.> nepeyens 0cBOOOKIAIOMIMX HOPM ObI JOMONHEH cT. 76 YK P,
00pEeMEHEHHOM UCKITIOUUTEIHHO YCIIOBUEM BO3MEIIECHHUS yIepOa Uiiu HHBIM 00pazom
3ariakKMBaHusl MPUYMHEHHOTO TIpecTyrieHneM Bpena. CHIKeHue TpeOoBaTeIbHOCTH
KOMIIEHCHpYeTCS (UCKATbHBIM COJEpYKAaHHMEM HOBBIX HOPM, TPEIyCMaTPHUBAIOIINX
BBITIATY JIEHEKHOTO BO3MEIIEHHUS B KQUeCTBE OCHOBAHUS OCBOOOKIEHUSI BHHOBHOTO
oT otBeTcTBeHHOCTH (CT. 76! YK P®) nim cynebHoro mrpada, kKak rapaHTHH OKOHYA-
TEJILHOCTHU PEIIEHHUs O TIPEKPalleHH YTOIOBHOTO MpecieaoBanus (cT. cT. 762, 1044,
104° VK PO).

Pacmmpenmne ocBOOOXKAAIOINX HOPM BbI3BaJI0 HEOAHO3HAYHYIO PEAKIIMIO B JIOK-
TPUHE YTOJOBHOrO mpaBa. OJHU ydeHble MOJAEpKald CTPEMIIEHUE 3aKOHOAATENs
COKpPATUTh PENPECCUBHOCTD YTOJOBHOIO 3aKOHA, 3aJI0KUThH MPEANOCHUIKU IS MOJIO-
YKUTEIbHBIX U3MEHEHHUI B COLIMAJIBLHON CTPYKTYpe 00IecTBa, 00eCTIeYuTh HHTEPECHI
noctpanasieil croponsl (Antonov, 2013: 20—25; Vetoshkin, 2017: 152-158;
Khlebnitsyna, 2017: 33-36), apyrue KpUTHYECKH OLCHWIM TEXHUKO-IOPHINYECKOE
odopmIIeHHE U COZepKaHNE HOBBIX HOPM, BHECITUX rcOaaHC B 6a30BbIe YTOJIOBHO-
MIPABOBBIE WHCTUTYTHI «HAKA3aHUE» U «OCBOOOKIEHHE OT YTOJOBHOW OTBETCTBEHHO-
cti» (Lopashenko, 2017: 84—93; Anoschenkova, 2017: 114—125; Kostroma, 2017:
73—79; Kaufman, 2021: 143—156), TpeTbu — MOCTaBWIIN TI0J] COMHEHHE JTNOCPaITh-
HBI XapakTep 3asBICHHBIX HHUIUATOpoM pedopm (Zvecharovsky, 2016: 98—101;
Skripchenko, 2017: 106—114; Stepanova & Sokolova, 2017: 74—79; Abashina &
Minakov, 2018: 266—274). Pan cnenuanucToB ONpeIeIuad HOBbIE MOJOKEHUS 3a-
KOHa KaK «IUIOXO 3aBYaJUpOBAaHHBIA ToCyAapcTBeHHbIH paker» (Soloviev &
Knyazkov, 2012: 80), «cBeaeHue pa3pelieHus yrojJoBHO-IPABOBOT0 KOHGIIUKTA 10
YpOBHSI KOHTPAKTHBIX 00s3aTenbeTBy (Makarova, 2015:116). Onpenensist aHamu3upy-
eMbIe U3MEHEHHUs KaK PKCTCHCHMBHOE HAIPaBJIEHUE Pa3BUTHS YTOJIOBHOTO 3aKOHOJIA-
TeNbCTBA, OT/IEIbHBIC YUSHBIC 00OpPATHIN BHUMAHKE HA TO, YTO PE3EPBHI TYMaHU3AIIUH
YTOJIOBHOM MOJIMTHUKU U MPaBa MOCPEICTBOM MOJEPHU3AIMH HHCTUTYTA OCBOOOXK Ie-
HUSI OT YTOJIOBHOW OTBETCTBEHHOCTH MCUEPIIAHbI, TAK KaK paCIIUpEHHe CIIEKTpa OCHO-
BaHM MPEKpAIICHUs] YTOJIOBHOTO MPECIIECOBAHUS BJICYET TPAHCPOPMALUIO CTPYK-
TYpBI OCBOOOXKJICHHS OT YTOJIOBHOM OTBETCTBEHHOCTH, HO He 00bemMoB (Pudovochkin,
2020: 582—583).

3HaunTenbHBE (ucKanbHble obpemMenenus cT. 76! YK P® 3abnokuposanu ee
TIPAKTUYECKYIO Peann3alliio, B OTIHYHHU OT cT. 76° YK P®, okazasuieiics BocTpe6o-
BaHHOW Ha mpakTuke (Tadi. 1).

2 Copnepxanne cratb 76! YK P® wusMensnoch Ha ocHoBanun ®PejepaibHbIXx 3akoHOB oT 03.07.2016
Ne 325-@3, ot 27.12.2018 Ne 533-@3, or 27.12.2019 Ne 500-®3, ot 01.04.2020 Ne 73-D3, ot 11.06.2021
Ne 215-®3. denepanbabiM 3aK0HOM OT 27 nexadpst 2018 r. Ne 533-D3 3akoH0gaTENH paCIIMPUII KPYT COCTABOB
IPECTYIUIEHUH, 0XBaThIBaeMbIX cTaThi 76! YK PO (BKIIOUMB B HETO OT/ENBHBIE IPECTYIUIEHHS IPOTHB KOH-
CTUTYLIMOHHBIX 1IPaB ¥ CBOOO U Psi/i COCTAaBOB IIPOTHB COOCTBEHHOCTH) M M3MEHHI Ha3BaHue Ha «OcBOOOX-
JICHHE OT YTOJIOBHON OTBETCTBEHHOCTH B CBSI3H C BO3MEILEHUEM yLU,epGa».

3 Menepanbblii 3akoH oT 3 urons 2016 . Ne 323-®3 «O BHeceHMH M3MEHEHHI B YTONOBHBIH Kozeke PO u
YronoBHO-TIponecCyanbHbIi Kogeke PO 1o BompocaM COBEPIIEHCTBOBAHUS OCHOBAaHUN M TIOPSIKA OCBOOOXK-
JICHHS OT YTOJIOBHOH 0TBeTCTBeHHOCTH» // Cobpanue 3akoHoaaTenscTBa PD. 2016. Ne 27 (wacts 11). Ct. 4256.
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Tabnuya 1
YucJ10 1ML, B OTHOLIEHUH KOTOPBIX YIoJIOBHOE Npeciel0BaHHe NPEeKPAaLeHO
10 0CHOBAHMSIM, IIPEIyCMOTPEHHBIM cTaThaMu 76, 762 YK P® ¢ 2016 mo 2020 rr.

Caenenus, Tox

a0COIIOTHBIE TaHHBIE (yIETBHBIN BEC) 2016 2017 2018 2019 2020
Cratbs 76! YK Ocrobo:xaenne ot yrosiouoii| 40 39 31 62 59
OTBETCTBEHHOCTH B CBSI3M C Bo3MemleHHeM| (Omm3ko | (6xm3ko | (6mm3ko | (6mu3ko | (6sm3Ko
yuep6a kK0%) | k0%) | k0%) | k0%) | k0%)
Cratba 76 YK OcBoGoka€HME OT yroJIOBHOM| — 20.692 | 33.329 | 52.460 | 56.976
OTBETCTBEHHOCTH C Ha3HAYEHHEM CyIe0HOTr0 (11,0%) | (17,5%) | (29,1%) | (32,4%)
mrpaga

Hcnonp3oBansl nandbie CyneoHoro aenapramenta npu Bepxosuom Cyne P®. CBoaHblil oTYET CTa-
TUCTUYECKUX JaHHBIX O COCTOSHUHM cyaumoctu 3a 2016, 2017, 2018, 2019 u 2020 rr. ®opma
No 10.2 «OTuer 00 0COOCHHOCTSX PACCMOTPEHHSI YTOJOBHBIX JIell, IPUMEHEHUS PealibHbIX BUIOB
HAKa3aHWs W OCHOBAaHUI MpeKparieHus: yroyioBHbIX fem». Caiit CyneOHOro nenapTaMeHTa Mpu
Bepxosaom Cyzne P®. Pexum moctyma: http:/ www.cdep.ru/index.php?id=79 (mata obpamieHus:
20.05.2021).

Table 1
The number of persons in respect of whom the criminal prosecution was terminated
on the grounds provided for by Articles 76.1, 76.2 of the Criminal Code
of the Russian Federation, 2016—2020

Intelligence, Year

absolute data (specific gravity) 2016 2017 2018 2019 2020
Article 76.1 of the Criminal Code Exemption| 40 39 31 62 59
from criminal liability in connection with| (close | (close | (close | (close | (close
compensation for damage to 0%) | t0 0%) | to 0%) | to 0%) | to 0%)
Article 76.2 of the Criminal Code Exemption] — 20.692 | 33.329 | 52.460 | 56.976
from criminal liability with the appointment (11,0%) | (17,5%) | (29,1%) | (32,4%)
of a court fine

The data of the Judicial Department at the Supreme Court of the Russian Federation were used.
Consolidated report of statistical data on the state of criminal records for 2016, 2017, 2018, 2019
and 2020. Form No. 10.2 “Report on the specifics of the consideration of criminal cases, the
application of real types of punishment and the grounds for the termination of criminal cases.” Site
of the Judicial Department at the Supreme Court of the Russian Federation. Available
at: http://www.cdep.ru/index.php?id=79 [Accessed 20th May 2021].

[Tpu 3TOM cTUMynUpOBan AelicTBre HOBOM HOpMbI BepxosHbiit Cyn PO (nuuim-
aToOp €€ 3aKpeIUIeHUs), HE TOJbKO ONEPATUBHO pearupys Ha BOIPOCHI, BO3HUKILIUE
NP MPEKPALIEHUH YTOJIOBHOT'O MPECIEA0BaHUs 10 OCHOBAaHUAM, MTPEAYCMOTPEHHBIM
cr. 76> YK P®* HO M KOppeKkTHpys CBOIO MHOSHIMIO B 4YAaCTH OMNpEeNeHHUs
«3aryaKuBaHus BpeAa, NMPUUMHEHHOTO MPECTYIUIEHUEM», BHOCS COOTBETCTBYIOLIUE
M3MEHEHHs U J0TIOJHEHHs B IPAKTUKO(GOPMUPYIONIHiA aKT’.

* 0630p Ccyne6HOI MPaKTHKK OCBOOOXKIEHUS OT YTONOBHOM OTBETCTBEHHOCTH C HA3HAYEHHEM CY/IEOHOTO
mrrpada (crates 76° VK PD), yreepknennstii [Ipesuanymom Bepxosnoro Cyna P® 10 mrons 2019 r. // Bron-
nereHb BepxosHoro Cyna P®. 2019. Ne 12.

5 Inenym Bepxosuoro Cyna P® [Mocranosnenusmu ot 15 Hos6pst 2016 1. Ne 48 u ot 29 nosiGpst 2016 1. Ne 56
BHeC W3MeHeHHus M jpomnojiHeHus B [loctanoBnenue ot 27 umtoHa 2013 1. Ne 19 «O mpumenenuu cypamu
3aKOHO/IATeNIbCTBA, PErJIAMEHTUPYIOIIEr0 OCHOBAHHMS U MOPSIIOK OCBOOOKICHHUSI OT YTOJIOBHON OTBETCTBEHHOCTHY
(manee o Texcty — I[ocranoBnenue ot 27 urons 2013 1. Ne 19) // bronnerens Bepxosaoro Cyna P®. 2013. Ne 8.
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[IprmMeHsieMble Ha ypOHE TOCYIapCTBa MEPhl HE CHUMAIOT OCTPOTHI MPOOIIEMBI,
TaK KaK HaMeTHUBIIIeeCs B OCIEAHNE TOAbl OQULIMATBHOE CHUYKEHUE YPOBHS MPECTYTI-
HOCTH® CONMpPOBOXKIAETCA POCTOM O0OBEMOB HPUUMHEHHOro ymiepba (mpeumylie-
CTBEHHO 3a CYeT YBEIMYEHMS IUCTAHIMOHHBLIX MOIIEHHHYECKUX OIEpaluii)’,
a YUYHTBIBasi, 9YTO pealbHOE BO3MEIICHNE Bpea, MPUUYNHEHHOTO KPUMUHAIBHBIM JIesi-
HueMm, coctaBisger MeHee 21% (Boyarskaya, 2018:155; Karabanova & Tsepelev,
2016:24—27), moTpeOHOCTh M3yYEHHUs PE3epPBOB YTOJOBHO-TIPABOBOTO MEXaHHU3Ma
BO3MEIICHHS BpeJla HE yTPAauMBaeT aKTyaabHOCTH. HaKOIUIEHHBIH ONBIT NPUMEHEHUS
KOMIICHCAIIMOHHBIX HOPMBI MO3BOJIAET aKKyMYJIMPOBATh 3HAYUTENBHBIM SMIIMpHYE-
CKHUH MaTepuai, aHaliu3 KOTOPOro JaeT OCHOBAHUE I CUCTEMHO-CTPYKTYPHBIX
(bopManbHO-T0TMAaTUHYECKUX BBIBOJIOB.

UccnenoBanue Ga3upyercss Ha pe3yiapTaTax u3yudeHus 350 mocTtaHOBIEHUH O
MpEeKpaIleHU YTOJIOBHBIX [I€J, BBIHECEHHBIX cylaamu Poccuiickoit ®enepaunuu B
2017—2020 rr. (HOKyMEHTBHI pa3MEIIeHbl B OTKPHITOM JOCTyIl€ Ha caiTe
https://sudact.ru/regular/).

Hcropuyeckne npeanocbLIKN 3aKOHOAATEIbHOI0 3aKPeIJICHUS] HOPM
00 0CB0O0OXKICHHH OT YI0JOBHOI OTBETCTBEHHOCTH
MPH YCJIOBHHU BO3MelleHUsI Bpea, IPHYNHEHHOI0 NpecTyIIeHueM

Mmy1ecTBeHHBIE B3bICKaHUS C BUHOBHOI'O BCErJa COIPOBOXKAAIM HAPYIICHHUE
OXpaHsEMBIX HHTEPECOB, HAXOs OTPAKEHUE B TEKCTaX MEPBBIX NaMATHHUKAaX IPEBHE-
pycckoro mpasa. bazupysch Ha NPUHLMIIE TAIMOHA, PENapallMOHHbIE CAHKIUY U3HA-
YaJbHO ObUIM OPUEHTHPOBAHBI HE CTOJIBKO HA BO3ME3/IMEe U KOMIIEHCAIUIO TPUYHHEH-
HOT'O BpeJla, CKOJIBKO Ha BO3HATPa)kICHUS MCTUTEIISM 3a yTPAu€HHOE UMH IIPaBO KPOB-
Hot MecTu. Tak, JloroBopom ¢ Buzantueii 911 r. 3akpernsiiocs psii HOpM, MpeaycMar-
PHBAONINX B3bICKAHWE C BUHOBHOTO (B Cllyyae ero OercTBa WM CMEpPTH C €r0 POJIHN)
CPEZCTB B MMOJIB3Y MOCTpajaBiIero (cembu youroro). Hanpumep, ct. 4 Jlorosopa ycra-
HaBimBana: «Ecnu xe yOuiia yoeKuT, a OKaXKeTCsl UMYIIUM, TO Ty 4aCTh €ro UMYyIIe-
CTBa, KOTOpas MOJIAraeTcsl eMy MO 3aKOHy, TyCTh BO3bMET POACTBEHHUK yOUTOrO...»",

OTHOCA K KPUMUHAJIBHBIM JIEIHUSAM TOJBKO T€, KOTOPbIE IPUUYUHSIOT Bpe KOH-
KPETHOMY 4eNIOBeKY ((pU3nUeCKHii, MOpalIbHBIN WM MaTepraibHblif), Pycckas [IpaBaa
olpejiesisiia MPeCcTyIUIeHne Kak «o0uay», npeaycMaTpuBas 3a Hee U (pu3ndeckue, U
UMYIECTBEHHBIE HAKA3aHMs], YaCTh U3 KOTOPBIX HOCHUJIA KOMIICHCALIMOHHBIN XapaKTep.
Hanpumep, yOMilcTBO MM TSKKOE yBEeUbEe CBOOOJHBIX JIFOJEH M JIMII KHSDKECKOU
aIMUHHCTPALMK KapalucCh «BUPON» U «TOJOBHUYECTBOM», 3 OCHOBHAs Macca APYTUX
MPECTYIUIEHUN — «IPOAAKEN» U «ypPOKOM». « BUpB» M «Ipoaakm» MpeacTaBIIsIN
co0OH JIeHe)KHBIE B3bICKAHUSI C BHHOBHOTO MJIM OOIIMHBI, K KOTOPOH OH MPHHAIIIEKAT

® B 2016 r. 3aUKCHPOBAHO CHUKEHHE YIENHHOIO BECa 3aperMCTPUPOBAHHBIX NpPECTYIUIeHHH Ha 9,6 Y%, B
2017 r. — Ha 4,7 %, B 2018 7. — Ha 3,3 %, B 2019 1. — Ha 1,6 %, B 2020 r. npomsomen poct Ha 1,0 %. Cm.:
Tlopran mpaBoBoi#i cratuctku. Pexxum foctyna: http:/crimestat.ru/offenses_chart. (nara oopamenus 07.07.2021).
7 o nauueiv MBJI 06ummii yuiep6 ot npectynsocts B ctpane 1o urtoram 2019 r. cocrasun 627,7 mipa pyo.,
npesbias Ha 11,5% ananormynsiii mokasarens 2018 r. Odunmansueiii cait MBJ] P®. Pexum mocryna:
https://xn--blaew.xn--plai/(mata obpamenus 07.07.2021).

8 Jlorosop Pycu ¢ Buzantueii 911 r. // Poccuiickoe BOEHHO-HCTOPUYECKOE OOLIECTBO. PesxuM pocTyma:
https://doc.histrf.ru/10-16/russko-vizantiyskiy-dogovor/ (aara obpamenus 07.07.2021).
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(«auKast BUpa»), B OJb3y KH3bs KaK MPEICTaBUTEINS BbICILIEH BIACTH, a «TOJOBHHYE-
CTBO» M «ypOK» — B MONB3y ceMbu youroro mnu noteprnesmiero (Chistyakov (ed.),
2001:72-73). He HOCS B yKa3aHHBIN MEPHO UCKITIOUUTEIHHO KOMIIEHCAIIMOHHON POJIH,
(uHaHCOBBIE OOpPEMEHEHUS «OOMIUNKAY 3aJI0KUIIU OCHOBY JIJIsl (GOPMUPOBAHUS UMY-
IIECTBEHHBIX HaKa3aHHM, CTaBIIMX CO BPEMEHEM OJHOM U3 pacHpOCTPAHEHHBIX (GOpM
rOCy/IapCTBEHHOTO pearupOBaHMs Ha HAPYIICHHUS 3allPETOB.

dopMupoBaHHE IEHTPATU3OBAHHOTO TOCYAAapCTBA, COCIOBHO-TIPEICTABUTEIb-
HOW MOHApXuH, aOCOJIOTH3Ma M CTaHOBJIEHHE PocCHIiCKON MMIIEpUU ONpeNenuin
nepexo/1 MPaBoCyIUsl B PYKH EHTPAIBHOM BIACTH M TpaHCHOpPMAIHIO TOHATHS TIpe-
CTYIUICHUS, @ C HUM IeJIeil U CUCTEMBI YTOJIOBHBIX HaKa3aHWW, N3MEHHIICS TOIXO0/ U
K MHTepecaM MocTpaaasiieil ctopoHsl. B coorBercTBuu ¢ Cynebnukom 1497 r. npe-
CTYIJICHHE OIpeNesIoCh KaK HapylIeHHe yKa3a, a Ipeciael0BaHue BUHOBHBIX CTAJIO
o0s13aHHOCTBIO OopraHoB rocyaapcta (Chistyakov, (ed.), 1984:394). Hakazanue xe,
paHee BBIMOIHSIOIIEE POJIb MOMOTHEHHSI Ka3Hbl U OPUEHTUPOBAHHOE HA KOMITEHCAIHIO
MPUYUHEHHOTO Bpeaa, ObUIO MEPEOPUSHTUPOBAHO HA IPYTOi MHTEPEC — YCTPALIUTh
MOTEHIIMAIBHBIX HApYyIIUTeNel. XapakTepu3ys 3aKOHOIaTEIbCTBO 03HAYEHHOTO TIepH-
oma, M.®. Brnagumupckuii-bynaHoB oTMedan, 4To TpeOOBaHUS HCTHA YCTYHAroOT
TpeboBanmsaM yromoBHoro 3akoHa (Chistyakov, (ed.), 1984:405). Tak, ct. 39 «Yka3
o Bopax» CyzneOnuka 1497 r. onpenensna: «Eciu 0OBUHEHHBIN B BOPOBCTBE, pa3doe,
yOuiiCcTBe, 31IOCTHOW KJE€BETE WM B MHOM KaKOM JIMXOM JIEJ€ OKaKETCS BEIOMBIM
JIMXUM YEJIOBEKOM, OH KapaeTcs CMEPTHOM Ka3HbIO, a U3 €ro UMYILECTBa YAOBIETBO-
pAtoTCsA yOBITKH, MOHECEHHbIe MCTLOM. OcTaBlIasicss 4acThb MMYLIECTBA MOCTYMAET
HAMECTHHUKY M €ro TUyHy. [Ipu oTCyTCcTBMM y OOBMHEHHOTO UMYIIECTBA I YOBIIe-
TBOPEHHUSI YOBITKOB, MOHECEHHBIX MCTIIOM, OH HE MOXET OBbITh BBIJAH CTOPOHE JI0
00pabOTKH MM BBITUIATHI J0JTa, a JOJHKEH KapaThCsl CMEPTHON Ka3HBIOY.

JIumo, mpuU3HAHHOE MO WUTOTaM CyJeOHOTO TOEIMHKAa BHHOBHBIM B IOJIKOTE,
youiicTBe, pa300e I BOPOBCTBE, 00s13aHO OBLIO BEIIUIATHTH TPEOYEeMBIE APYTroi CTO-
POHO MMOeTMHKA CyMMBI UCKa U MOIUTHHY: «OKOJbHHYEMY MOJITHHA U JTOCTIEXH, IbAKY
YeTBEPTb, a HEACTBIIUKY TOITHHA U 33 CKPEIUICHHE CICIIKA CTOPOH O MOCIMHKE TN
3a opraru3aiuio ero 4 anteiHay (ct. 7 CyneOHuKa).

YHUYTOKEHHE MEXKEBBIX 3HAKOB, Mepenaiika (oKoc) YyKH1X 3eMelb, Kapaauch
OUTbEM KHYTa M B3bICKAaHUEM PYOJIS B MOJIb3Y MCTLA MPH MOCATATENbCTBAX HAa 3€MJIH
BEJIMKOTO KHA3s5, OOSpMHA WM MOHACTBHIPS. AHAJOTHUYHbIE JIEHCTBHS B OTHOIICHUU
KPECTBhSIHCKUX 3€MeJIb BIICKIIN HaJIOXeHHe mTpada U B3bICKAHUE ¢ BHHOBHOTO «BO3HA-
rpaXJCHWE B TOJIb3Y MOTEPIEBIIET0 OT Mepenamikmy, pasMep KOTOPOro 3aBHCEN
OT JIMYHOCTH TTOCTPAIABIIETO M KOJMYECTBa NepenaxanHoro (ct. 62 CyneOHuka).

OTcyTcTBHE B YKa3aHHBIN MEPHO MEKOTpaciIeBOl quddepeHIInanum onpee-
JISLT0 MHTETPUPOBAHHBIN XapakTep NUMYIIECTBEHHBIX CAHKIINH, KOTOPbIE BHIMOIHSIINA U
KapaTeNbHYI0 POJb, U MOKPHIBAIU CyAEOHbIE HM3ICPKKH, U KOMICHCUPOBAIN BpEI,
MIPUYMHEHHBIN MOCTPAIaBIIE CTOPOHE.

[lepBoe ynoMuHaHue o 100pOBOJIBLHOM BO3MEUICHHMH BUHOBHBIM BpeJia, IpUYH-
HEHHOT'O MPECTYIHBIM JIETHUEM, COACPKUTCS B YIIOKEHUN O HAKA3aHUAX YTOJOBHBIX
u ucrpaBuTenbHbIX 1845 r. Cpean 006CTOATENbCTB, «B OOMbIIEH WM MEHbIIEH Mepe
YMEHBIIAIOIUX BUHY, @ C TEM BMECTE U CTPOTOCTh CIICAYIOIIETO 3a OHYIO HaKa3aHHs,
MpeayCMOTPEHHBIX B CT. 140 YnoxxeHus, 3aKOHOAATeNb 3aKpENul TAKOE TO3UTUBHOE
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MOCTKPUMUHAJIBHOE MOBEIEHNE BUHOBHOT'O KaK «...NIO COJACSHUH MPECTYIJIEHUS CTa-
paJics 1o KpaifHel Mepe OTBPATUTh XOTSI HEKOTOPbIE U3 BPEIHBIX OHOT'O MOCEeICTBUI
¥ BO3HATpaJuTh NPUYMHEHHbIE OHBIM 3710 WK yOobITok» (Chistyakov (ed.), 1988:174).

[To oTnenbHBIM KaTeropusm e «100poBoIbHAS YIIIaTa MIEHU U BO3ZHArpaXKie-
HUSD) SIBJSUIOCH OJTHAM U3 YCJIOBHI MPEKpaIleHuUs IPOU3BOJICTBA IO YTOJIOBHOMY JEITy.
Tak, B COOTBETCTBHUH CO CT. 20' Vcraga o HaKa3aHUsX, HAJIAaraéMbIX MUPOBBIMHU CYIb-
amu 1864 1. (B pea. 1895 r.) o6BuHsEMBIN B HE3aKOHHON pyOKe B Ka3€HHOM MJIH YacT-
HOM JIECY MOT OBITh OCBOOOK/IEH OT YTOJIOBHOTO Mpecie0BaHus, eciu: 1) coBepieH-
HOE JIESIHHE HAaKa3bIBAJIOCh TOJBKO JE€HEKHBIM B3bICKAHHUEM; 2) BUHOBHBIN BBITLIATHI
«TI€HU Y BO3HATPAXKACHUS B BBICILIEM pa3Mepe, ONPEeIEHHOM B 3aKOHE»; 3) cOOCTBEH-
HUKY BO3BpAaLIEH CaMOBOJILHO CPYOJIEHHOH jiec uiau croumocTs oHoro (Tagantsev,
1994: 336).

Pa3nen Ynoxenus «O Bo3HarpaxaeHuu 3a yObITKH, Bpel 1 oouey (OTaeneHue
BTOpOE, CT.CT. 62—66) ycTaHaBIMBaJI KOMIICHCAIMOHHBIC BBIMJIATHI «CBEPX HaKa3a-
HUS, pa3Mep KOTOPBIX ONPEAEIsIICS NOCTaHOBIEHUEM cya (CcT. 62 YokeHus o Haka-
3aHMSX YTOJOBHBIX U UCTIOJTHUTEIBHBIX).

CoBeTcKoe yrojOBHOE 3aKOHOAATENBCTBO BEPHYJIOCHh K PENPECCUBHOMY COJZIEP-
YKaHUIO PECTUTYLIMOHHBIX IEHCTBUIl BUHOBHOT'O, OTBO/SI UM MECTO B CHCTEME HaKasa-
HUH, a ¢ 1926 1. — Mep «COIMATBLHOW 3alUTHl CYAe0HO-UCIIPABUTEIHLHOTO XapakK-
tepayn. Tak, PykoBogsmiue Havyana no yronosHomy mnpaBy PCOCP 1919 r. x uucny
HaKa3aHWH{ OTHOCHIIM «BOCCTAHOBJIEHUE, a IPU HEBO3MOXXHOCTH €r0 — BO3MEILEHHE
npuduHEHHOTo ymepba» (m. «e» 4. 2 cr. 25) (Shargorodsky, 2003: 320—321),
YK PCOCP 1922 r. — «0053aHHOCTb 3ar7IaAnTh MPUYUHEHHBIN Bpeay (1. «k» cT. 32),
YK PCOCP 1926 r. — «B0O350KeHHE 00S3aHHOCTH 3arjiauTh NMPUYMHEHHBIA BPEI»
(. «m» ct. 20). CooTBeTcTBYIOIAsT 00s13aHHOCTH MOTJIa OBITH BO3JIOKEHA HA BUHOB-
HOTO IIPU YCIIOBHH, «...€CJIH CYJl IIPU3HAET 1IeJIecO00pa3HbIM, YTOObI caM, UMEHHO,
OCYKJICHHBI YCTPaHUJ MOCIEACTBHS COBEPIICHHOTO UM MPaBOHAPYILECHUS WM TPH-
YUHEHHOTO moTeprneniieMy yiepoa» (m. «k» cr. 32 YK PCOCP 1922 r., ct. 44
YK PCOCP 1926 r.). IIpu 3TOM npu3HaBanach HEIOMyCTUMON OIIEHKa Bpeaa, MpUIU-
HEHHOI'O0 YeCTH U JOCTOMHCTBY COBETCKOTO TpakJaHuHa B JeHbrax (Gertsenzon,
Durmanov, Isayev & Man'kovskiy et al.,1938:367).

Bbonee mmpoko Mcnonb30Ball 3aKOHOATENb YTOJIOBHO-IIPABOBBIE CPECTBA IS
BOCCTAHOBJIEHU HapylIeHHBIX rpaB B HopMax YK PCOCP 1960 r. C oaHO# CTOPOHBI,
3aKperIsisi COOTBETCTBYIONIYIO ()OPMY MO3UTHBHOTO MOCKPUMHUHAIBHOTO MOBEICHUS
BUHOBHOTO B TIepeUHEe 00CTOSTENHCTB, CMTUAIONINX OTBETCTBEHHOCTS (1. 1 ¢T. 38 YK
PC®CP), 3akoHO1aTEIH CTUMYIIHPOBAT JOOPOBOIBHOE U TIOJTHOE BO3MEIIIEHHE Bpea,
NPUYMHEHHOTO TPECTYIUIEHHEM, a C JPYroil — obecreunBan ero MepaMu rocyaap-
CTBEHHOTO MPUHYXJICHUS, ONIpeIesisas B cucteme Hakazanuu (1. 8 cT. 21 YK PCOCP:
BO3JI0KEHHE 00SA3aHHOCTH 3arJIaAuTh NPUYMHEHHBIN Bpel) U CAHKLUAX CTaTe|, peay-
CMaTPUBAIOIINX OTBETCTBEHHOCTH 3a KieBeTy (cT. 130 YK PCDCP), ockopbienue
(ct. 131 YK PCOCP), ymbllIICeHHOE YHUUTOKEHHE WIN TOBPEXKICHHE HMYIIECTBA
(ct. ct. 98, 149 YK PCOCP).

dopma MCIIOTHEHUS YKa3aHHOTO BHJIa HAKa3aHUS 3aBHCENA OT XapakTepa U pas-
mepa npuanHeHHoro Bpena (ctT. 32 YK PCOCP). Ecnu ymiepd Mor ObITh BO3MEIIEH
JeCTBUSMEI BUHOBHOTO, CyJl BO3JIarall Ha OCYXJIEHHOTO 0053aHHOCTh YCTPaHUTh BPe]
CBOVMHU CHJIaMH; UMYIIIECTBEHHBIH yIep0 Ha cymMMy, He npeBbimarontyto 500 pyoneii,
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BO3MEILAJICS 33 CUET CPEACTB MOACYAUMOrO; MPHU MOCATaTeNbCTBE HA YECTh U 10CTO-
MHCTBO JIMYHOCTU JINOO HapyIllIeHUE MPaBUJI COLUATHUCTUYECKOTO0 OOLIEKUTUS (TIPH
OTCYTCTBHHM MAaTEpUaJIbHOTO yiepOa) HapyHIMTEIh JOJKEH ObLI MyOJUYHO H3BU-
HUTHCS Iepe/i HOTEPIEBIINM WU WIEHAMH COOTBETCTBYIOILIETO KOJIJIEKTHUBA.

B curyanuu, korga ocy»KI€HHBIN B YCTaHOBJICHHBIA CPOK HE BBIIIOIHSUI BO3JIO-
YKEHHBIE 00S13aHHOCTH, CyJl MOT 3aMEHUTh YKa3aHHBINA BU] HAKa3aHHsI HA UCIIPABUTEIb-
HbIE Pa0OTHI, IITpad UK YBOJBHEHNE OT JOJKHOCTH; BPE]] K€ B3BICKUBAJICS B IOPSIKE
IpaXkIaHCKOTO MPOM3BOJCTBA, PaBHO KaK U KPUMHHAIBHBINA yIiepO, MpeBbIMaromuit
500 py6ueii (4. 5 ct. 32 YK PCOCP).

Bricmiast cyneOHast HHCTaHIUS «...B IIEJSIX HarnOoJiee MOTHOM peann3aliy MpyuH-
rumna audGepeHIMpoBaHHOTO TIOX0/1a K HA3HAYEHUIO HaKa3aHUH. ..» OpUEHTHPOBAIa
IpaBOIPUMEHHUTENS Ha peanu3anuto noyuoxenui cr. 32 YK PCOCP (. 3 [locranos-
nenust [Inenyma BepxoBuoro Cyna PCOCP ot 26 nekalps 1989 r. «O mpaxTuke
Ha3HA4YEHMs HAKA3aHUi, He CBA3AHHBIX C JUIICHUEM CBOOOIB’). DIU30IMUECKOE HKeE
Ha3Hau€HME YKa3aHHOI'O BU/a HaKa3aHMs, a TAKXKe ABOMCTBEHHOCTh €r0 IOPHINUECKOM
NOPUPOABl AKTYaIU3UPOBAIN TPEAJIOKEHUS IO €ro HMCKIIYEHHI0 U3 YHCIa Mep
roCyIapCTBEHHOTro Mpunyskaenus (Zubkov (ed.), 1997:310).

[Toxoxxne 1o copepKaHUIO MEphl MOPULIAHUS NPUMEHSUINCh U B OTHOLICHHH
HECOBEPIUICHHOJETHNUX, HO ONPEAETICHbl OHU OBUIM B CUCTEME NMPUHYAUTEIBHBIX MEp
BOCIIUTATEIBHOTO Xapakrepa. [Ipu 3ToM 00513aHHOCTH MPHUHECTH H3BUHEHUE TIOTEPIICB-
nieMy myOnu4HO (WK B MHO onpeaenenHoi cyaom gopme) (1. 1 cr. 63 YK PCOCP)
Moria ObITh BO3JIOXKEHA Ha BCEX MOAPOCTKOB, COBEPIIUBIINX MPECTYIUICHUS, HE MTPe/I-
CTaBJIAIONINE OOJIBIION OOIIECTBEHHON ONMAcHOCTH, HaKa3aHUE KOTOPBIX CYJ COYTET
HEIeJIecCO00pa3HbIM, a 00S3aHHOCTh BO3MECTUTh MaTepUalbHbIN yiiepo (CBOUM Tpy-
JIOM MJIM 32 CUET CAaMOCTOSATENIbHO 3apa00TaHHBIX CPEJCTB) — TOJIBKO HA HECOBEPILIEH-
HOJIETHUX, JOCTHUTIIMX ISITHAIUATH JIET, IPU YCJIOBHUH, YTO YIIEpO HE IMpeBbIILA
50 py6mneii (1. 4 ct. 63 YK PCDCP).

KOMHCHCHIII/IOHHBIG I[eﬁCTBI/Iﬂ HapymuTe I 3apeToB B MEXaHU3ME COBPEMEH-
HOI'0 YIOJIOBHO-IIPABOBOI'0 PEry/JIMpOBaHUNA

CoBpeMEeHHOE YrOJI0BHO-TIPAaBOBOE PErYIUPOBAHUE BOZMELICHHSI BpeAa, IPUUH-
HEHHOT'O MPECTYIUICHHEM, 3HaYUTENbHO OTIMYaeTCsl OT paHee JelcTBoBasiiero. He
BKJIFOUMB BO3JIO’KEHUE OOS3aHHOCTH 3aryiauTh MPUUYMHEHHBINA Bpe/ B CUCTEMY Haka-
3anuii (cT. 44 YK P®), coxpaHuB ee TONbKO B EpeUHE MPUHYAUTEIBHBIX MEP BOCIIH-
TaTEIBHOTO BO3JEHCTBHS, 0€3 KaKux-Tn00 orpaHuueHuit (1. «B» 4. 2 c¢T. 90 YK P®),
3aKOHO/IaTeNh OTBEJI KOMIICHCAIIMOHHBIM JICHCTBUSIM BUHOBHOTO MECTO B CHCTEME TI0-
OLIPSIOUINX HOPM, apCeHall KOTOPBIX CYIIECTBEHHO pacHmmpwi. Tak, «J00poBOIbHOE
BO3MEIIEHHE UMYIIECTBEHHOTO yIepda U MOPaIbHOTO Bpe/ia, MIPUIMHHBIX B PE3YJIb-
TaTe MPECTYIUICHUS, UHbIE IEHCTBUS, HAIIPaBJICHHbIEC HA 3arja)kKUBaHKUE Bpela, IPUYH-
HEHHOT'O NMPECTYIUIEHUEM» HE TOJIBKO YUUTBIBAETCS CYIOM IPU Ha3HAYEHUH HaKa3aHUs
B KauecTBEe cMsryarouero oocrosrensctna (m. «k» 4. 1 c¢r. 61 YK P®), Ho u orpanu-
YUBAIOT MPEJCbl MaKCUMaIbHOTO cpoka Hakazanus (cT. 62 YK P®), pacmmpsior

° Bronnerens Bepxosnoro Cyga PCOCP. 1990. Ne 3.
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BO3MO>KHOCTH B YacCTH Ha3HaueHUs Oojiee MATKOTO HaKa3aHUs, YeM MpPeTyCMOTPEHO
3akoHOM (cT. 64 YK P®). UacTHble HHTEpECH UMEIOT IPUOPUTETHOE 3HAYCHHUE U TTPH
peleHny BOIpoca 0 KOH(pUCKAIUU HMYIIECTBA OCYKAeHHOro (cT. 104° YK P®D).

Crpemiienune 3aKoHoAaTeNsl 00eCeunTh MpaBa MOTEPIEBIIET0 OT MPECTYIICHUS
B YaCTH BO3MEIICHUS TPUINHEHHOTO €My Bpe/la, HAXOIUT OTPAKEHHE B MTOCTYIATEIh-
HoM pedopmupoBarnu YK P®. Tak, ®enepansubiM 3akoHOM 0T 28 nexadps 2013 r.
Ne 432-®3'° peakTHpOBaHHUIO, B YaCTH CTHMYJIMPOBAHUS BO3MEIICHHS OOBUHIAEMBIM
IPUYMHEHHOTO Bpela, MOABEPIVINCH HOPMBI, PErYJIHPYIOIIME OTMEHY YCJIOBHOTO
OCYXJICHUS, OCBOOOKJICHHE OT HaKa3aHWs, CHATHE CyauMocTH (cT. cT. 74, 79, 80, 86
VYK PO).

Haubonee mmmpoko yacTHO-IPAaBOBbIE MHTEPECHI pEalln30BaHbl B CTAThsX, OIpe-
JENSIOIIMX OCHOBAHUS U yCIIOBHS OCBOOOKIEHUSI OT YTOJIOBHOM OTBETCTBEHHOCTH. 3a-
KOHOJIaTEJIb HE TOJIKO HACBITUII MX MOJIOKEHUSIMU, 00S3bIBAIOLTMMHE MPAaBOIPHUMEHU-
TeJsl yYUTHIBATh MHEHHUE MOTEPIIEBIICH CTOPOHBI MPH PEIIEHUHU BOIPOCa 00 yroioB-
HOM TIpeCciIeIOBaHUN BHHOBHOTO JHma (cT. cT. 75, 76 YK P®), HO 1 mormen mo myTi
pacimpeHnst 0CBOOOXKIAIOIINX HOPM, OPUEHTHPOBAHHBIX HAa KOMITCHCAIMIO MPUYU-
HenHoro Bpeza. Tak, B 2011 r. YK P® 6b11 gononneH cr. 76!, mpeaycmarpusaomnieit
BO3MeEIICHHE yIepOa U ACHeKHOe BO3MEUIeHNE B (eepanbHblii Ol0KeT (B pazMepe
ABYKpaTHOii'' cyMMBI MpUUMHEHHOTO yIep6a, MOITYYeHHOTO 10X0/1a, YOBITKOB, KOTO-
pBI€ yaanoch U30exkaTh B pe3yJibTaTe COBEPILEHUS MPECTYIUIEHHUS) B KaUeCTBE 00s13a-
TeNbHBIX YCIOBUI MPEKPaIleHHs YrOJOBHOTO Mpecie0BaHus 2, a MOMOJIHUBIIAS B
2016 1. YK P® ct. 76° 06peMeHeHa CKITIOUNTENHHO YCIOBHEM BO3MEIIEHHS yiepoa
WM UHBIM 00pa30M 3arjiaKuBaHUs MPUYMHEHHOTO MPECTyIUIeHHEM Bpea. CHIKEHUE
TpeOOBaTENILHOCTH KOMIIEHCUPYETCs (UCKATbHBIM COJEpKAHHEM HOBBIX HOPM,
MpeTyCMaTPUBAIOIINX BBITUIATY JCHEKHOTO BO3MEIIEHHUS B KA4Y€CTBE OCHOBAHHSI OCBO-
0O3K/IeHHSI BUHOBHOTO OT OTBETCTBeHHOCTH (cT. 76! VK P®) unmu cynebnoro mrpada,
KaK TapaHTHH OKOHYATEILHOCTH PEIICHUS O MPEKPAIIEHUN YTOJIOBHOTO TIpecyeI0Ba-
Hus (cT. cT. 76%, 1044, 104° YK P®).

B nocneuue roasl no uHunuaTuBe Bepxosnoro Cyna P® neoanokpaTHo' mos-
HUMAJICA BOIPOC O HEOOXOJUMOCTH PACUIMPEHUs apceHana O0CBOOOXKIAIOIIMX HOPM,

10 ®enepanbublii 3ak0H ot 28 mekadps 2013 1. Ne 432-03 «O BHeceHHM M3MEHEHHUH B OTIEIbHBIE 3aKOHO/IA-
TesbHbIE akThl Poccuiickoit denepanuu B LENISX COBEPUIEHCTBOBAHMSI ITPAB MTOTEPIEBIIUX B YTOJIOBHOM CY/10-
npousBoacTBe» // Cobpanue 3akoHonarenseTBa PO. 2013. No 52 (wacts I). Cr. 6997.

11 JTo u3MeHeHN, BHECEHHBIX DenepanbHbIM 3aK0HOM OT 3 1ol 2016 1. Ne 325-03 «O BHeceHHH H3MEHEHU
B YronoBHblil konexkc P® u YronoBHo-nponeccyansHslil kogekc PDy» pa3mep B I€HEXKHOTO BO3MEIIECHUS
COCTABJISUI ISITUKPATHYIO CyMMY NPHYMHEHHOTO ymiep0a, MOIyYeHHOTo J0X0/1a, yOBITKOB, KOTOPBIE YAAIOCH
n30eXaTh B pe3ysbTaTe COBEPIIECHHS NPECTYIICHNUS.

12 ®enepanbubiv 3aK0HOM 0T 27 nekabps 2018 r. Ne 533-D3 3akoHOAATEND PACIIMPUI KPYT COCTABOB Mpe-
CTYILIEHHUH, OXBaThIBAEMBIX ¢T. 76! YK P® (BKIIOUMB B HETO OTIEIbHBIE IPECTYIUIEHUS IPOTHBE KOHCTUTYIIH-
OHHBIX TIPaB M cBOOO M PSAI COCTABOB MPOTHB COOCTBEHHOCTH) M M3MEHMII Ha3BaHue Ha «OCBOOOXKIEHUE OT
YTOJIOBHOM OTBETCTBEHHOCTH B CBSI3U C BO3MEIIEHHEM ymiepOay.

13 TMocranosnenne Ilnenyma Bepxororo Cyna P® ot 31 oxtsibps 2017 1. Ne 42 «O Buecennu B [ocynap-
ctBeHnyto Jlymy ®@enepansaoro Cobpanus PO mpoekra ¢denepanbHoro 3akoHa «O BHECCHUH M3MEHECHUN B
VYronoBHslit kogekc PO u YronoBHo-npolieccyalbHblii Kojeke PO B ¢Bsi3U ¢ BBeIeHUEM MTOHATHUS YTOJIOBHOTO
npoctynka». Pexxum moctyna: http://www.supcourt.ru; ITocranosienue Ilnenyma Bepxosroro Cyna P® ot
13 oxts6ps 2020 r. Ne 24 «O Buecenun B ['ocynapcrBennyro Jymy denepansroro Codpanus PO mpoekra
(enepanpHOro 3akoHa «O BHECEHWH W3MEHEHHH B YTONOBHBIH Koaekc P® m YromoBHO-mporeccyanbHbIH
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o0ecneunBaOIUX coOMoIeHNe OanaHca YacTHBIX U MyOJIMYHBIX UHTEPECOB: MOTEp-
NEBIIUX, HAPYIICHHBIE TPaBa KOTOPHIX BOCCTAHABIMBAIOTCS TIOCPEACTBOM BO3MeEIIE-
HUS ylep6a; rocy1apcTBa, SJKOHOMSIIETO PACXObl HA YTOJIOBHOM CYIONPOU3BOJICTBE
u oluiecTBa, 0OpETAIOIIEro JOMOJHUTENbHbIE MPEANOChUIKN Ul TOJIO0KUTEIbHBIX
U3MEHEHUN B COIMANBHOW CTPYKTYpE 3a CUET 3HAYUTENILHOTO COKpAIIeHHS JIHUII,
UMEIONINX CYTUMOCTb.

OrneHrBasi yCHJICHHE YaCTHO-TIPABOBBIX Hayaj B Cyry0o MmyOIMYHON OTpaciu
npaBa, KaKk NPUHIMIIAAIGHO HOBBIH KOHIENTYaJbHBIH TOBOPOT B OTEYECTBEHHOM
YTOJIOBHOM TIONHUTHKE, OTACIbHBIE YYEHbIE MOAHUMAIOT BOMPOC O PACHIMPEHUH
(GyHKIMI YyrOJIOBHOTO MpaBa, OTHOCS K HUM BOCCTaHOBHTEIHHO-KOMIICHCAIIHOHHYIO
(Anoschenkova, 2014:56—66). IloctynaTenbHOe H3MEHEHHE YTOJOBHO-IIPABOBOTO
3HAYCHUs] KOMIICHCAIIMOHHBIX JICHCTBUI HApYyIIUTENs 3allpPeToB, OT KapaTelbHOTO K
CTUMYJIMPYIOIIEMY HE TOJBKO 00eCIeYrBaeT BOCCTAHOBJICHHE HAPYIICHHBIX KPUMU-
HAJIBHBIM JICTHUEM IIpaB ¥ 3aKOHHBIX MHTEPECOB, HO M CO3/A€T YCIIOBUS AJisi Oojee
ryookol nuddepeHmanMy M MHAWBUIYATU3alUH YTOJOBHOM OTBETCTBEHHOCTH
Y HaKa3aHWsI.

PacmnpnTe.nbﬂoe cy)leﬁﬂoe TOJIKOBAaHHE 3arjJaKuBaHusl Bpe/aa,
NPUYIUHCHHOI'O IIPECTYIJICHUEM

BrisiBeHHast 3akoHOJaTeNlbHAs TpaHCcopMalysl YrojJOBHO-IIPAaBOBOTO 3Haye-
HUSl PECTUTYLIMOHHBIX AEHCTBUI BUHOBHOTO 3aJI0’KHUJIa OCHOBY JUIsl MIEPEOLIEHKH Tpa-
BONPUMEHUTENIEM UX CoJlepkaHus. Tak, MepeBoJ| «BO3MEIEHUsS yiiepoa» W3 ducia
Mep TOCyAapCTBEHHOTO MPUHYKICHHUS B (POPMY TOOIIPEHUS, OMPEIEIUI MPU3HAHUE
Ha TMPAKTUKE HEOOA3aTeNbHBIM HCKIIOUUTENBHO JIMYHOTO YYacTHs HapyIIMTENs
B 3arakuBaHuy Bpena'®. [IpaBUIbHOCTH TAKOH MO3UIIME MOATBEP K AeHA U [TnenyMom
Bepxosaoro Cyma P®, pomyckaommm mnpuMeHeHue crateii 75—76° YK P®
U B CJIy4asx BO3MEIIECHUS BPEIa TPETbUMU JIMIIAMH, €CJIM BUHOBHBIN HE MMEET pPeajlb-
HOM BO3MOYKHOCTH BBIIIOJIHUTH YKa3aHHbIE AeicTBU (11. 3 [locTaHOBIEHHS OT 27 HIOHS
2013 1. Ne 19).

Kputnuecku orieHuBasi CTOJb MIHUPOKOE CyJeOHOE BHIEHUE OJHOTO U3 KII0Ye-
BbIX TIOHSATUH, OT/EIbHbIE MPEACTABUTEIHN YTOJOBHO-IIPABOBOM HAyKH HE TOJIBKO 3a-
JTAl0TCS CIIPABEUIMBBIM BOIIPOCOM 00 0OOCHOBAHHOCTH «IOJTYYEHHUsI caMOi OOJIbIION
M0 MEpKaM yTOJIOBHOTO TpaBa JbIOTHl B BUJE OCBOOOXKIECHHUS OT YrOJOBHOM OTBET-
CTBEHHOCTW» BUHOBHBIM (3a4acCTYIO OJYYUBIIEMY MaTEpPHAIbHYIO BHITOAY OT KpUMHU-
HAJIBHOTO JIESHUS ), TAYHO HUYETO HE CIIEIaBIIEMY ISl TOCYIapCTBEHHOTO MPOIIEHMS,
HO M CTaBAT IOJI COMHEHHE PEAIM3AlNI0 33JaYd TPEIYNPEKICHUS MPECTYTUICHUI
(ct. 2 YK P®) (Kostrova, 2017:73). JIOMOTHUTENBHO CIEAyeT OTMETHTh, HYTO
OTCTYIUIGHHE OT MEePCOHU(UIIMPOBAHHOTO BO3MEIICHUS Bpeaa, NPHIYUHEHHOTO
KPUMHHAIBHBIM JISSTHUEM, TauT YIpo3y pacrnpocTpaHeHus (HaKTOB YKIOHEHHS OT

kozekc PO B cBs3M ¢ BBeZEHHEM NOHSATHS YTOJIOBHOTO IIPOCTYIIKa». Peskxum noctyma: http://www.supcourt.ru.
(nata obparmenus 07.07.2021).

14 Cwm., nanpumep: Kaccauuonnoe onpenenenne Bepxosnoro Cyna PO ot 14 oxtsa6ps 2008 r. Ne 48-008-77 // CIIC
«KoncynsrantIImocy; Tocranonenne OKTsiOpbckoro paitonnoro cyna r. Opcka ot 10 mapra 2015 r. // baza
Cy/ieOHBIX aKTOB, CYACOHBIX PEIICHHUI U HOPMAaTHBHBIX JOKYMEHTOB «CyeOHbIC 1 HOPMAaTHBHbBIE aKThl PDy.
Pexxum noctyna: http://sudact.ru/regular/doc/XXdaYE6EA1LO/ (nata obpamenus: 24.11.2020).
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roCyJapCTBEHHOTO MOPULAHMS JIULI, MPEACTABISAIOIINX OOLIECTBEHHYIO OMACHOCTb.
Hampumep, 3asBieHHBIH MOAXOA HMCKIIOYAET BOMPOCH! (OT MPaBOOXPaHUTEIbHBIX
OpraHoB) 00 MCTOYHHKAX CPEJNICTB, BHITUVIAYEHHBIX B KaYECTBE BO3MEIICHHUS yIiepoa
(3a4acTyr0 HCUUCIISIEMOTO COTHSMH ThICSIY py0uieil), THIaMu, He UMEIOIUMHU ITOCTOSH-
HOTO JI0X0J1a, IPUBJICYCHHBIMU K YTOJIOBHOM OTBETCTBEHHOCTH 3a MPOU3BOJICTBO M
COBIT (panbCH(PUIMPOBAHHON amKoronbsHol npoaykiuu (ct. 171" YK P®), o6opor
KOHTpaaKTHBIX JIEKAPCTBEHHBIX CPEICTB U MEAUIMHCKHUX U3aeuii (cT. cT. 235!, 238!
YK P®), He3akoHHYIO MOOBIYY BOJHBIX OHOIOTHYECKUX pecypcoB (cT. 258 VK P®D),
HE3aKOHHYIO pyOKy JiecHbIX HacaxaeHui (ct. 260 YK P®) u np. Bo3amecTtnB npuuunH-
HBIN yiiepO, Juila, OpraHu30BaBIINE U PYKOBOJIMBIINE COOTBETCTBYIOIIEH MPECTYyI-
HOW JESTEeTbHOCTBIO, HE TOJBKO «BBIBEIYT» U3 C(Eepbl YTOJIOBHBIX MPAaBOOTHOIIECHUI
UCIIOJIHUTENEH, HO ¥ YKJIOHSATCA OT YTOJIOBHOW OTBETCTBEHHOCTH.

M3MeHu npaBopUMEHHUTENb U MOAX0J K ONpeAeieHnIo GOpM 3aryiakMBaHUSL
Bpena. Tak, copuenTuposas B 1I. 1. 6 1 10 ITocranoBnenus 2013 r. Ne 19 opransl npen-
BapUTENILHOTO PACClIeIOBaHNS U Cy/Ibl, HA CTABIIINE IPUBBIYHBIMH CIIOCOOBI BO3MeEIIIe-
HHE Bpeqa: a) B HaType (IIpeocTaBlieHHe UMYIIECTBA B3aMEH YTPAau€HHOT'O, PEMOHT
WJIN UCTIPABIICHUE TIOBPEXKAECHHOTO UMYILECTBA); 0) B IEHEXKHOM Gpopme (Bo3MeIeHe
CTOMMOCTH YTPau€HHOTO0 WJIM MOBPEXKJIEHHOIO MMYIIECTBA, PACXOJO0B Ha JIEUEHUE);
B) B MHBIX JCHCTBHUSIX BUHOBHOI'O, HAIPABJIEHHBIX HA BOCCTAHOBJICHUE HAPYIIECHHBIX
B pe3yibTare MPECTYIUIEHUs IpaB MOTEPIEBILIEro, 3aKOHHBIX MHTEPECOB JIMYHOCTH,
oOmiectBa u rocynapctsa, [lnenym Bepxosnoro Cyaa P®, pearupyst Ha BOmpocCHI,
BO3HUKILIUE [TPYU PEATU3aLUU HOBOIO OCHOBAHUS OCBOOOXK/I€HHSI OT YTOJIOBHOM OTBET-
CTBEHHOCTHU — C Ha3HAaUeHHeM cyaeOHoro mTpada (ct. 76° YK PD), oTkoppekTupoBai
cBoro no3unuio. Brecs B 2016 r. U3MEHEHUsI U JONOJIHEHUS B Pa3bACHSIONINI aKT,
[TnenyMm, mo cyTu, mepeBesl pacCMaTpUBaeMoOe MOHATUE W3 YUCIIA ONPE/IETICHHBIX B
OLIEHOYHBIE, TIPEIOKHB JIUIIH OOIIME OPUEHTHPHI B YCTAHOBICHUN COAEPIKAHHS KOM-
NEHCAIMOHHBIX JEHCTBUI — «...JI00bIe, IPU YCIOBUH, YTO OHHM HOCSAT 3aKOHHBIN
XapakTep M He YIIeMIAIOT npaBa TpeTbux jumy (m.m. 2', 10 IMocTanoBnenus
ot 27 nrons 2013 r. Ne 19).

[IpaBonpuMeHHTENh BECbMa ONEPAaTUBHO M TBOPUYECKH OTPEarupoBajl Ha HOBOE
CyJeOHOE TOJIKOBaHHME OJHOTO M3 00S3aTENbHBIX YCIOBHH MPEKPAIIEHUS YTOJIOBHOTO
IpeciaeoBaHusl MO HEpeaOWIMTHPYIOLIUM OCHOBaHHEM, yCMaTpuBasi B KauyecTBe
3aryIaXkKMBaHUs Bpela caMble pa3HOOOpa3Hble JeiicTBUs BUHOBHOrO. PacmpocTpaHen-
HOCTb OTAETBHBIX (HOPM MO3UTHBHOTO MOCTKPUMHUHAIBHOTO MOBEACHHUS BUHOBHOTO,
NPU3HABAEMBIX B Ka4eCTBE KOMIIEHCAIIMOHHBIX, ITO3BOJISET CAETIATh BEIBOJ O CIIOKHB-
miefics npakTuke. Cpe HUX MOYKHO BBIJICJINTh:

— MepeYMCIIeHUs JCHEKHbBIX CPEICTB Ha cueTa OJaroTBOPUTEIBHBIX (DOHIIOB,
pPeadMIINTAIMOHHBIX IIEHTPOB, OPTaHU3aIMK, OKA3bIBAIOMIMX TTOMOYbh HAPKO3aBHCHU-
MBIM TpakaaHaM (P OTCYTCTBUU CPEICTB Yy MOACYAMMOIO — TPYAOBOE y4acTue),
a TaKXKe MHBIX YUPEKACHUN COIIMAIbHOM HAMIPaBIEHHOCTH (IETCKHE 10Ma, MHTEPHATHI,
JIOMa MpecTapesnbiX U T.11.);

— pa3MellleHue Ha HHTEepHEeT-pecypcax HH(OpMalMM, MpoNaraHIupyromei
3/10pOBbIi 00pa3 XKU3HU, O Bpe/ie HAPKOTUKOB; MPEIYIIPEXkAAOIEH 0 HEJJOIyCTUMO-
CTH HapylIEHUs 3aKOHA ITOCPEICTBOM CO3/IaHMs, HCIOIb30BAHUS U PACIPOCTPAHEHHUS
BPEIOHOCHBIX KOMITBIOTEPHBIX MPOTPAMM, TyOJIMIHBIX MPU3BIBOB K OCYIIECTBICHHUIO
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HKCTPEMUCTCKON JEeATENIbHOCTH, HApyIIEHUH MUIPAllMOHHOTO 3aKOHOJATENbCTBA,
a TaKke 00 OTBETCTBEHHOCTH 3@ COOTBETCTBYIOIIME NEHCTBHS, HApyLIAtOIIUe YTrOJIOB-
HBIM 3aKO0H;

— npuHeceHue u3BnHeHui nepea Poccuiickoii @eneparnueii (B 3ae cyna wiv B
dbopMe MUCHBMEHHOTO 3asiBICHUS HA UMS TpeIceaaTess Cyla, IMyTeM HampaBiIeHUS
W3BUHEHNUH Ha O(UIMAIBHBIN caliT ryGepHaTopa 061acTi) Wi rnepea padoronaTenem,
a Taoke obenanus B Oy IymieM He COBEPIIaTh HOBBIX YTOJIOBHO-HAKA3YEMBIX JICSHUN;

— MPOXO0XKIEHNE METUIIMHCKOTO 00CIET0BaHUS IS TTOTyYEHHs JOKyMEHTOB Ha
IIPAaBO YIPAaBICHUS TPAHCHOPTHBIM CPEACTBOM WM TPYJIOYCTPOHCTBO (IO AeIam
0 TIPECTYIUICHHSIX, CBA3aHHBIX C UCIIONBb30BAaHHEM IOAIEIBHBIX O(PHUINAIBHBIX JOKY-
MEHTOB) U MPOYHE.

3arna)kxMBaHUEM Bpela COTJIACHO (OpMUpYIOLIEHCS MpakTUKE MPU3HAIOTCS U
JNEHCTBHS, CBUACTEILCTBYIOIIME O JEATEIBHOM pacKasHUU BHHOBHOTO («COOOIIMIT
OpraHoM CJeJACTBHUA HMH(OpPMAlLMIO, MO3BOJIMBIIYIO 3aJepXaThb JIHMIO, cObIBaroliee
HapKOTUYECKHE CPEACTBA», «COTIACHICS C MPEIbsSBICHHBIM OOBUHEHUEM, MPHU TPO-
BepKe MOKa3aHUil Ha MecTe JOOPOBOJILHO YKa3ajl Ha yYacTOK MECTHOCTH, TJI€ IPOH3-
pacrana npuoOpeTeHHass UM KOHOIUIS», «COOOIIMII MPABOOXPAHUTEIBHBIM OpraHam
3HaYMMYI0 HH(OPMAIHIO O PeaTn3alui KOHTpahaKTHON aTKOTOJIBHON MPOILYKIHHY,
«OIPOOHO pacckasai O COBEPIICHHOM M PAacKasicsl B COACSTHHOM, aKTUBHO CIIOCO0-
CTBOBAJIa PAaCCIEAOBAHUIO TMPECTYIUICHHS, Y4acTBYs B CIICACTBEHHBIX JEHCTBUSX,
JlaBasi MoIpoOHYI0 MH(POPMAIIHIO, N300IMYAIOLTYIO JIUL, TPUYACTHBIX K COBEPUICHHUIO
NPECTYIUIEHUS» U T.11.), IPU 3TOM MOJCYIUMbIE OCBOOOKAAIOTCSI OT OTBETCTBEHHOCTH
HE Ha OCHOBaHUU 0011el HopMbel — 4. 1 ¢T. 75 YK P® nnu cneunanbHOMU, 3aKperieH-
HOM B MPUMEYaHUHU K COOTBETCTBYIONIEH crathe OcobenHol yactu YK P®D, a B cBs3u
¢ HazHaueHHeM cyaebHoro mrpada (ct. 76> YK Pd). ITo cBoeMy coaepKaHHIO COOT-
BETCTBYIOIINE TIO3UTUBHBIE (POPMBI TTOCTKPUMHUHAILHOTO JESHUS BUHOBHOTO JTaJIeKH
OT KOMITCHCAITMOHHBIX U HE MOTYT OIIEHUBAETCS KaK HAIpaBJICHHbIE HA BOCCTAHOBJIE-
HHE HapyIICeHHBIX COIMAIBHBIX Oyiar U nHTepecoB. HameTuBieiics jxe mpaBonpume-
HUTENIBHBIM TPEHJl, WTHOPUPYIOIIUI MOOIIPUTEIbHBIA MOTEHUHUAN JESTEIBHOrO
packasHus, MJET Bpa3pe3 C IPaBHJIAMU KOHKYPEHLIMH YIOJOBHO-IPAaBOBBIX HOPM,
ONpeACISAIOUMMI MPUOPUTET O€3yCIOBHBIX BHAOB OCBOOOXKIEHHUS OT YIrOJOBHOM
OTBETCTBEHHOCTHU Nepe] yciaoBHbIME (Inogamova-Hegaj, 2015:141).

OTtaenbHBIE CYJbl B KQUECTBE 3arfia)kUBaHUs Bpela MPU3HAIOT: TIOTyYeHUE JIH-
[IEH3UH, HEOOXOIMMOM Ui OCYIIECTBICHUS MPEANPUHUMATEIHCKON NeATEIbHOCTH;
MpEeKpalIeHUEe 3aHATHSI HE3aKOHHBIMU BAJIFOTHBIMU OTIEPAIMSIMH, PETUCTPAIUS B Kaue-
CTBE MHIMBUAYAIBHOTO MIPEATPHHUMATEIS, CO3/IaHNEe HOBBIX pab0YHMX MECT; ITepeyuc-
JeHue Ha cueT Y B/I neHeKHBIX CPEeACTB, 3aTPAYEHHBIX IIPU IPOU3BOICTBE 110 YT OJIO0B-
HOMY JIeJTy, BO30YKJeHHOMY Ha OCHOBAHHH 33aBEJJOMO JIO)KHOTO JIOHOCA; T0OPOBOIIb-
HOE€ TPUOBITHE B BOMHCKYIO YacTb JIMIA, CAMOBOJIBHO OCTAaBUBIIETO MECTO CITYXOBI;
JTOOpPOBOJIBHOE NIEPEUHCIICHUE ICHEKHBIX CPE/ICTB, IEPEJaHHbBIX B KAYECTBE MpeIMeTa
B3STKH; YCTPAHECHUE BBISBICHHBIX HAPYIICHUH NMPH OKa3aHUHM YCIYT MOTPEOUTEISIM;
BO3BpATOM MPOUTPHILIIA JIULIAM NTPU HE3aKOHHOM IIPOBEACHUH a3apTHBIX UT'P U T.JA. MbI
pazaensieM mporuo3 A.Il. @UIBYEHKO B TOM, YTO «CIEKTP BO3MOKHBIX JEUCTBUN T10
3ariakKMBaHUIO BpeJa BUHOBHBIM OYIET pacUIMPATHCS C HAKOIUIGHHEM OIbITa
npasonpumenenus» (Filchenko, 2019: 26). YuuteiBas *e, 4TO COOTBETCTBYIOILIUE
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pelIeHns IPUHUMAIOTCS 110 JeslaM O MPECTYIUICHUSAX, MPUUUHSIOIUX BPE UCKITIOUH-
TeNbHO MyOJUYHBIM HHTEpecaM, BCe OONBIIYI0 aKTyaJlbHOCTh MPUOOPETET BOIPOC
OIICHKH COPa3MEPHOCTH (JIOCTATOYHOCTH) IPABOBOCCTAHOBUTENILHBIX AEHCTBUIA HApY-
mMTeNs 3anpeTroB. Ha cerogHsmHuil AeHb MOCTAaHOBJICHHUS O MPEKPAIICHUH yroJIOB-
HOTO TIPECIIeIOBaHUS B 9TOW YacTH HOCAT YS3BUMBIA XapakTep, BBI3BIBAS BOIPOCHI
OTHOCHUTEIIFHO JOCTATOYHOCTH MEPEUNCIICHHBIX CPEACTB Ha OJIarOTBOPUTEIHHBIE IIETTH
(umm oObema BBINOJIHEHHBIX 0€3BO3ME3JHBIX PAa0O0T) OOBHHSEMBIM B HE3aKOHHOM
XpaHEHUU HAPKOTHYECKHUX CPEICTB WM B OPraHHU3AallMM B 3aHATHUS MPOCTUTYLHEH,
M3rOTOBJICHNH, 000pOTe MOpHOrpadUIeCcKUX MPeAMETOB (MU caMo 110 cebe coBepIe-
HHEe OOBUHSEMBIM JIEHCTBUI Ha Oyiaro oOIIecTBa yKe JaeT OCHOBaHHE JUIA OTKa3a OT
€ro OCy>XKJIeHHs); 0OOCHOBAHHOCTH ajpecara (CyA WM pabOTOJaTeNb) MPUHECEHHs
M3BMHEHUN MO JejJaM O KOPPYNUMOHHBIX MPECTYIUIEHUSAX; BOCCTaHOBUTEIHLHOTO
coJlepKaHusl IEHCTBUH, CBA3aHHBIX C MPEKPAIIECHUEM KPUMUHAILHOTO JesTHUS (3aKOH-
HBIH CTIOCO0 MOJTydyeHus: OUIHAIBHBIX JOKYMEHTOB, JIMIIEH3WH, JAlOIIel MpaBo Ha
3aHATHE TPEANPUHUMATEILCKON NeATeIbHOCTHIO). BMecTe ¢ TeM MX yCTOHYMBOCTH
OTIpEeICIISICTCS UCKITIOYUTEIHHO CYICHCKUM YCMOTPEHHEM, OTPaHUYEHHBIM JIBYMS KpH-
TEepHUSIMH — JICWCTBUS BUHOBHOTO JOJDKHBI HOCHTH 3aKOHHBIM XapaKTep W He yIIeM-
JSIOT IIpaBa TPEThUX JULL. Y Bps1 11 y 3aMHTEPECOBAaHHOM CTOPOHBI €CTh IEPCIEKTUBBI
OTMEHBI 00KaITyEeMOr0 pelIeH!s], B KOTOPOM CyJl YCMOTpEN B Ka4eCTBE 3arjaKuBaHUS
Bpe/ia AeWCTBUS BUHOBHOIO, CBSI3aHHBIE C MPEKpAIICHUEM KPUMHHAIBHOTO IESTHUS
(0coOEHHO ecli OHM MOJKPEIJICHbI MyOJUYHBIM W3BHHEHHEM), TaK KakK JaHHbIC
JeSTHUSL YKIIAJbIBAIOTCA yKa3zaHHble TpaHHIbl. OJHAKO BO3HHKAET BOIPOC: 3a 4YTO
BUHOBHBIA OCBOOOXK/Ia€TCSI OT YTrOJIOBHOW OTBETCTBEHHOCTH (CaMOM CTPOroW M3 BCEX
BHJIOB FOPHINYECKON OTBEeTCTBeHHOCTH)? (Zvecharovsky, 2016:98—101). 3a To, 4To,
Oyayuu, IO CyTH, M300JIMUYEHHBIM, MPEKPATUI KPUMHUHAIBHBIA MPOMBICEI, TTOJYYHB
HEOOXOIMMYIO JIMIICH3UIO WX O(DUIMATBHBINA TOKYMEHT B3aMEH MOJEIBHOTO WITH
BEPHYB B34TKY U T.1. OTBET, KOHEUHO, NHOU U KPOETCs B 3aTparax (cyneOHsli mrpad),
KOTOpbIE HECET BUHOBHBIH 3a CBOe 0CBOOOX1eHHe. DopMabHO COOTBETCTBYS 3aKOHY,
CKJIa/IbIBAIOLIEECs TPaBONPUMEHEHHE, HA HAIl B3IJIA, [TOPBIBAET aBTOPUTET YT OJIOB-
HOTO0 3aKOHA, CHMYKAeT YpOBEHb MPABOCO3HAHHUS, CKA3bIBAaeTCs Ha (OPMUPOBAHUH
paBoBOro HUrmwin3Ma. Fmie B koH1e XIX B. U3BECTHBIN PYCCKUN YUEHBIM-IPABOBE
N.A. @oiiHNLIKUI cIpaBeIIMBO OTMEYAII, «TOCYAAPCTBO, IONOJIHAIOIIECE Ka3HY 3a CUET
npecTymieHui, nocrynaet amopaibHo» (Foynitskiy, 1889).

He3HauuTenbHbIil HAKOIJIEHHBIM OMBIT MPUMEHEHUs 3aKOHA HE IO03BOJIAET
BBIPa0OTaTh YHUBEPCAILHBIE KPUTEPUH, IO3BOJISIFOIINE OTPENEIUTh HE TOIBKO J0CTa-
TOYHBIC, HO 1 MHHUMAaJIbHO HEOOXOIUMbIC IEHCTBHS BHHOBHOTO JIJISl 3arJIa)KUBAHUS
Bpe/a, IPUYNHEHHOTO KPUMHUHAIBHBIM JISSHUSM, TIOCATAIONIMM Ha WHTEPEChl 001Ie-
CTBa ¥ TOCYJJapCcTBa. A 00eCTIeYnTh eJMHO00Pa3HOE MPABOIIPUMEHEHHE MOTYT Pasbsic-
Henus [lnenyma BepxoBHoro Cyma P®, uckmrouaromve mnpu3HaHUE B KadecTBE
KOMIICHCALIUOHHBIX JIEHCTBUS BUHOBHOT'O, CBSI3aHHBIE C MPEKPAIICHUEM KPUMHHAIIb-
HOTO MOCSITaTeNbCTBA.

[upokoe pacnpocTpaHeHHE Ha IPAKTUKE MOJIYYUIIO U IPU3HAHUE HE00sA3aTeNb-
HBIM 3arfia)kKMBaHKUE BPe/a, 10 JIeaM O MPECTYIUICHUAX ¢ (POpManbHBIM COCTaBOM (TIPH
orcyTcTBHM noTtepresiero) (Boyarskaya, 2018:154—163; Filchenko, 2019:21—27).
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O60cHOBaHME COOTBETCTBYIOLINX PEHICHUN CBOJIUTCS K CIAEAYIOLIEH JOrHueckoil me-
nouke: (PaKTUYECKOe OTCYTCTBHE Bpella MCKIIIOYAeT OOBEKTUBHYIO BO3MOXHOCTh €r0
BO3MEILIEHHUS], CJIEA0BATENBbHO, HEBO3MOKHO BBIIIOJHUTE BCE YCIOBUS, IPEyCMOTPEH-
Hele cT. 76> VK P®, uT0 He UCKITIOUAET ee IPUMEHEHHE B CUIy OTCYTCTBHS COOTBET-
CTBYIOLLIETO 3aIpeTa. YIPEeUYHOCTh MPEAIOKEHHON apryMeHTalul KPOeTcs B UTHOPHU-
POBaHMM OJHOTO W3 KAaYECTBEHHBIX IPHU3HAKOB IMPECTYIUICHUS — OOIIeCTBEHHAs
OMAaCHOCTh. BBICTymass OOBEKTUBHBIM CBONCTBOM MPECTYIUICHUS, OOIIEeCTBEHHAs
OMACHOCTh O3HAYaeT, YTO ACSIHHUE MPUUMHACT WIN CO3/1aeT yrpo3y NIPUYMHEHUS Bpeaa
OOIIECTBEHHBIM OTHOIICHHUSAM, OXPAHAEMBIM YTOJOBHBIM 3aKOHOM. O0S3aTeNbHOCTD U
MMMaHEHTHOCTb YKa3aHHOTO MPHU3HAKa TSI K&KI0ro KPUMHUHAIN30BAHHOTO U (haKTH-
YECKH COBEPIIEHHOTO MPECTYIHOIO IESTHUS O3HAYAET, YTO MPECTYIUIEHNUE BCETAA BIIE-
YeT HEeraTUBHbIE U3MEHEHHS OOLIECTBEHHBIX OTHOILIEHUH, B3SIThIX MO/ OXPaHy yroJ0B-
HBIM 3aKOHOM, T.€. BPE€J] CYILIECTBYET BHE 3aBUCIMOCTH OT KOHCTPYKIIMU 0O BEKTUBHOM
CTOPOHBI COCTaBa MPECTYIUICHUsI, U BHE 3aBUCUMOCTH OT HaJMYMsl UJIM OTCYTCTBUS
norepnesiiero. He cmyuaiino u B Omnpenenenun Koncrurynuonnoro Cyn PO
oT 26 oktsa6psa 2017 r. Ne 2257-0"°, u B pasbsacuenusx Ilnenyma Bepxosnoro Cyna
P® (m. 25° IMocranopnenus ot 27 uons 2013 r. Ne 19), u 8 O630pe cynebHOI npak-
THUKH OCBOOOXIEHHUS OT YTOJIOBHON OTBETCTBEHHOCTH C Ha3HAYEHHEM CyJIEOHOTO
mrpada (c1. 76> YK P®) (11. 1) akueHTHpyeTcs BHUMAHHE HA TOM, 4TO OTCYTCTBHE B
JUCTIO3HWIIMUA COOTBETCTBYIOMEH cratbu Ocobennoit wactu YK P® mocnencTuit
B KAauecTBE IMPU3HAaKa COCTaBa NMPECTYIUIEHUS HE O3HAYAET, YTO COBEPIICHHE STOTO
MPECTYIUICHUS HE BJICUET NPUUMHEHNE Bpela WK pealbHYIO YTpo3y €ro MpuuuHEeHUs.
Ha cyne xe nexut 00s13aHHOCTh OLIEHUBATH JOCTATOYHOCTh MPEANPHHSITHIX JTUIIOM,
COBEPUIMBIINUM TMPECTYIUICHHUE, AEHUCTBUNA ISl TOTO, YTOOBI PACIIEHUTh YMEHbIICHUE
OOIIIECTBEHHOM ONAacHOCTH COAESHHOIO KakK IO3BOJISAIOIIEE OCBOOOAMUTH JHIO OT
YTOJIOBHOM OTBETCTBEHHOCTH.

B 3T0i1 yacTu ciaexyer OTMETHUTD, UTO COOTBETCTBYIOIIAS OILEHKA JOJIKHA MPO-
U3BOAMTHCS U 1O JeJIaM O IPECTYIUIEHUSX, 110 KOTOPBIM €CTh OTEPNEBIINMN, HO BPE]
NPUYHMHSACTCS ABYM M Oosiee 00BEKTaM yroJOBHO-IIPABOBON OXpaHbI (IPECTYILUICHHUS,
CBSI3aHHBIE C HAapyLICHWEM TpeOOBaHH OXpaHbI TPyJa, NMPaBHI TPAHCIIOPTHON Oe3-
OMACHOCTH M 0€30MaCHOCTH U ITPU POU3BOICTBE PAa3IMYHOIO poJia paboT, mpecTyIie-
HUS IPOTUB MIPABOCY U, KOPPYNIIMOHHON HAIIPaBJIEHHOCTH U T.11.). Pemenue 06 ocBo-
00XJIEHUHM BUHOBHOTO OT YTOJIOBHOM OTBETCTBEHHOCTH IO JaHHOW KaTerOpuu Jei
MOJKET OBITh IMPUHATO TOJBKO NMPH YCIOBUM BO3MEILIEHHS yliepOa, MPUYMHEHHOTO
KOHKPETHOMY JIUILY, a TaKXke 3arjakuBaHus Bpeja, IPUYUMHEHHOT0 HHTEepecaM oo1ie-
cTBa U rocyjapcTBa. Ha mpakTuke e cybl KpaiiHe peJIKo aKIEHTUPYIOT BHUMaHUe Ha
HETaTUBHBIX TMOCIEACTBHSIX MHOTOOOBEKTHBIX KPUMHHAIBHBIX TIOCATATEILCTB,
HE ycMarTpuBas MpPEensITCTBHA [ MPEKPALIEHUs YrOJIOBHOIO MPECIeI0BaHU
10 c1. 76> VK P®, ycTaHOBHB COOTBETCTBYIOIIEE COTTIaCHe MOTEPIEBIIEro, He UMEI0-
IIero NMPETEH3MI B YaCTH BO3MELIEHHSI Bpea.

15 Onpenenenne Koncturynuonnoro Cyaa P® ot 26 okts6ps 2017 1. Ne 2257-O «O06 oTkaze B MPUHITHHU K
paccMOTpeHHIO kanoObl rpaxaanku ['adurynuHoit Tancun VBaHOBHEI Ha HapyLIeHHE €€ KOHCTHTYLMOHHBIX
npaB MyHKToM 1 ctathu 1 denepanbHoro 3akoHa ot 3 urons 2016 r. Ne 323-d3 «O BHeceHNM MU3MEHEHUH B
VronosHsiit koxeke PO u YronoBHo-npoueccyanbHblil kogekc P® no BonpocaM coBepIIEHCTBOBAHUS OCHO-
BaHMI M MOPsIKAa OCBOOOXKICHHS OT yroyoBHOM oTBeTcTBeHHOCTHY // CIIC «KoHcynprantIlmocy.
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[IpoBeaeHHBIN B XOA€ HCCIECAOBAaHUS aHAJIN3 CBUAETEIBCTBYET O TOM, YTO BBI-
SBJICHHOE U3MEHEHHE CYJI€OHOTO TOJIKOBAHUSA «3arjakuBaHue Bpea, IPUIMHEHHOTO
MPECTyIIEHUEM» KPOETCSl HE CTOJILKO B TIEPMAaHEHTHOM peOpMUPOBAHUN MHCTUTYTA
OCBOOOKICHHS OT YTOJIOBHOM OTBETCTBEHHOCTH, CKOJIBKO B CTPEMJICHUH MPABOTIpUMeE-
HUTENS CYIIECTBEHHO PACHIMPUTH PEANM3aIMI0 HOPM, MPEAYCMaTPUBAIOIINX MPEKpa-
[IEHUE YTOJIOBHOTO MPECIIeI0BAHMUS 110 HEPEAOMITUTHPYIOIUM OCHOBaHUsM. [Tpr 3 TOM
B KauecTBE MPUOPUTETHOIO HAIIPABJICHHS PA3BUTHSI TPABOIIPUMEHHUTEIILHON MPAKTUKU
BBICTYTAIOT HE TOJIBKO KOMIIEHCAIIMOHHBIE MHTEPECHI, HO M (PUCKAIbHBIE.

Tpancdopmarus 3aKOHOJATEIBHOTO OMPEAETICHUsI BOCCTAHOBUTEIBHOTO MeXa-
HU3Ma W3 KapaTeJbHOIO B IOOIIPUTENBHOW MOBJIEKJIA KaK PACIIMPEHHUE CIIEKTpa
JEHCTBHI, OLIEHUBAEMBIX B KAUECTBE 3arJIaKUBAaHUS Bpe/a, TAK U YBEIHMUEHUE UHTEPE-
COB, IO KOTOPBIM JOITyCKAeTCsl 3arjiaKMBaHUE NMpUUUHEHHOTo Bpena. Oco3HaBas He-
00paTUMOCTh U HEBOCIIOJHUMOCTh KOMIIEHCAIIMU Bpea, TPUIMHEHHOTO MTyOIUYHBIM
WHTEpecaM, 3aKOHOJIaTelh OOpeMEHSET BHOBH BOJUMBIC BHJBI OCBOOOXKICHUS OT
YTOJIOBHOM OTBETCTBEHHOCTH JIONONHUTEILHBIMH «BbIIaTaMu» (cT. 76! YK PD —
JBYKpaTHBIE BHIILIATH) 1 «irpadammy» (cT. 76> YK P — cynebusiii mrpad).

[Ipu sTOM Ha 3aKOHOAATENLHOM YPOBHE HUKAKWX MPEMSTCTBUNA Ha TMEPEBOJ
HEBOCIIOJIHUMOI'O BpeJla B HEKYI0 omuiaTy HeT. HampoTuB, Bo3MelleHnE BHHOBHBIM
Bpe/la pacCMAaTPUBAETCS KaK MO3UTHUBHOE MOCTKPUMUHAIBHOE MOBEIECHUE, & HOPMBI,
JIOTIYCKAIOIUE YITyYlIeHHE MOJT0KEHHUs CyObEeKTa YroJOBHO-IIPABOBBIX OTHOLICHHUH B
CBSI3H C BO3MEIICHHUEM Bpea, 0OBIYHO HMEHYIOTCS OOIIPUTENbHBIMU (XOTS, KOHEUHO,
MOOLIPEHUE B YTOJIOBHOM IPaBe — 3TO HOHCEHC, TAKUE HOPMBI B TEOPUH IIpaBa UMe-
HYIOTCSI cTUMyJupytonmmu). Ho cyTh 0lHa — Mpu OCYIIECTBICHUH ONpeAeTICHHBIX
BBITIIAT (M BOBCE HE 0053aTEIbHO KOHKPETHOMY MOTEPIEBIIEMY) MOJI0KEHUE BUHOB-
HOTO JIMIIA YJIy4IIIaeTcsl.

NznoxenHoe nmoaTrBepskaaeT Nporuossl A.J. JKalIMHCKOTo B OTHOIIEHUH SKOHO-
MHUYECKOT0 I0JIX0/1a K YrojloBHOMY mpaBoTBopuecTBY (Zhalinsky, 2009:186).
BuaHbIl OTedeCTBEHHBIN YUEHBIN 1€ B Hadalle BeKa OTMEYall, 4YTO BCE UMEET IIEHY,
B TOM YMCJI€ U IPECTYNHOCTh, 3HAYUT, UMEET LIEHYy U HaKa3aHUE, U YTOJIOBHOE JEJIO0
(B cMbICIIE TIpOIIeCcC pacciaeloBaHus U OTIIPABIICHUS PABOCY/IUs), U YTOJIOBHAs OTBET-
cTBEHHOCTh. (CIel0BaTeNbHO, M OCBOOOXKJEHHUE OT YTOJIOBHOM OTBETCTBEHHOCTH
MOXKET UMETh LeHy. [IpakTuka ceroHsAIHEro AHs aKTyaJIM3UpPYyET BOIIPOC PeaIbHOM
OIIEHKH YTOJIOBHOM OTBETCTBEHHOCTU M KPUTEPHUEB €€ COOTHOLICHUS: C COKOHOMIICH-
HBIMH pecypcaMy rocy1apcTBa WIH C IPUUHMHEHHBIM BPEIOM.

3akJarouyenne

PeTpocniekTuBHBIN aHAIU3 JTOPEBOIIOLMOHHOTO 3aKOHOJATEIbCTBA CBUAETEIb-
CTBYET O IIOCJIE€JOBAaTEIbHONW TpaHC(OPMAIMKM NPAaBOBOCCTAHOBUTENIbHBIX CAHKIIUI:
YaCTHbIE BO3HATPAKACHHUS MCTUTEISIM 33 YTPaueHHOE MMM IIPaBO KPOBHOH MECTH U
JICHE)KHBIE B3BICKAHUS B TOJIb3Y TOCTPATABIINX (HCTIy 32 OOWAY») TOCTETICHHO
BBITUCHIIIUCH (PMHAHCOBBIMH TPEOOBAHUSIMU ITyOIMYHOTO XapakTepa (IepBOHAYAIBHO
B3BICKMBAaEMbIX B JIOXOJ IpEACTaBUTENCH BJIacTH, MO3JHEE — B TOCYAApPCTBEHHYIO
Ka3Hy). 3aJI0)KUB OCHOBY JUIsl ()OPMHUPOBAHUSI UMYILECTBEHHbBIX HaKa3aHUM, KOMIIEHCa-
I[IMOHHbIE BHIILIATHI HAPYIINUTEN 3alpeToB K cepeine XX B. OblIM BbIBEICHBI U3 UHCIIA
UCKJTIOUUTETIbHO KapTENbHbIX, 3aHUMAasi MECTO B CHCTEME CTUMYJIUPYIOIINX HOPM.
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[TepBble coBeTCKHE KOAMGMHUIMPOBAHHBIE aKThl BEPHYJIOCh K PEMPECCHBHOMY
COEPKaHUIO PECTUTYLIMOHHBIX AEHCTBUI BHHOBHOTO, OTHOCS UX K YHCIY YTOJOBHBIX
HakazaHuid. YK PCOCP 1960 r. oTHeC KOMIEHCALMOHHbBIE NCHCTBUS HAPYIIUTENS
3alpeTOB U K YUCITY KapaTelbHbIX, M K CTUMYJIHPYIOIINM MepaM, 00ecIieunBast I0JIHOEe
U J100pOBOJIBHOE BO3MEIIEHUE Bpena, NMPUUMHEHHOro mnpecTyruieHueM. llpu stom
UCKITIOYAIach JCHE)KHAss KOMIICHCAIMs Bpena, NPUUYNHEHHOTO MyOIMYHBIM MHTEpe-
caMm, 4eCTH U JIOCTOMHCTBY COBETCKOT'0 I'pakJaHHHA.

CoBpeMeHHOE yroJ0BHOE 3aKOHOAATEIHCTBO OTBOIUT KOMIIEHCAI[IOHHBIM J€H-
CTBUSAM BHHOBHOI'O CTHMYJHpYIOLIyI0 poiib. Hambosee MmMpoko 4acTHO-NIPABOBbIE
MHTEpPEChl Pean30BaHbl B CTAThSX, ONPEAEIAIONINX OCHOBAHUS U YCIOBUS OCBOOOXK-
JICHUS OT YTOJIOBHOM OTBETCTBEHHOCTH, NT€PEeUYEHb KOTOPBIX MOCTOSHHO PacIIUpsieTcs,
IPU 3TOM CHIDKAeTCs TPeOOBATEIbHOCTD K IIOCTPUMHUHAIBHOMY TIOBEICHHUIO OOBHHsIE-
MOro, KOMITCHCUpyeMast (PUCKaTbHBIM COAEPKaHWEM HOBBIX HOPM, TIpelyCMaTpHUBalo-
IIUX BBIIUIATY JEHEKHOTO BO3MEIICHHUS B KAUEeCTBE OCHOBAHUS MTPEKPAIEHUS yTOJI0B-
Horo mpecnenopanus (ct. 76! YK P®) unu cyne6Horo mrpada, Kak TapaHTHH OKOH-
4aTeNbHOCTH PElIeHNs O MPeKpalleHlH TPOM3BOACTBRA Mo ey (cT. cT. 762, 104%, 104°
YK P®).

BeiBieHHas 3aKoHOAaTeNnbHAs TpaHC(OPMALUs YrOJOBHO-IIPABOBOIO 3Haue-
HHUS PECTUTYLMOHHBIX NEHCTBHI BHMHOBHOTO 3aJIOKWJIa OCHOBY ISl TEPEOLIEHKH
NpaBOINPUMEHHUTENEM HX cojepikaHus. Tak, mepeMelleHHe «BO3MELICHUs yuepoa»
U3 YyHca Mep FOCYAapCTBEHHOTO NMPUHYXICHHUS B (YOPMY MOOIIPEHHS, OIPEIEIUIIO:
1) mpu3HaHue Ha IPaKTHUKE HE0OA3aTeIbHBIM UCKITIOUUTENFHO JTUYHOTO YUacTus Hapy-
IIUTETS B 3arJIA)KUBaHUH BpeJia; 2) MepeBoJ pacCMaTpUBaeMOi NeUHUIIMN U3 YUCIIa
OIIpEJICJIEHHBIX B OLIEHOYHBIE.

Kputnuecku oneHuBas (OpMHUPYIOUIYIOCS NMPAKTUKY B HOBOM HANpaBlCHUH,
aBTOPBI IMOJHIMAIOT BOIIPOCHI OTPABIAHHOCTH OCBOOOKICHUSI BHHOBHBIX OT yT'OJIOB-
HOW OTBETCTBEHHOCTH, JINYHO HUYETO HE C/IENABIIMX Ui FOCYIapCTBEHHOTO MpOIIe-
HHS, BBIBEIEHHA U3 C(Epbl YrOJIOBHBIX NPABOOTHOLICHUH JIMI, OpPraHU30BaBIINX
KPUMHUHAJIbHBIE IIOCATATENbCTBA, a TaKkKe OOOCHOBAHHOCTH OTHECEHMS CyAaMH
K 3arjaXuBaHUIO Bpena, AEHCTBUIl OOBUHSEMBIX, JAJEKUX IO COJAEPKAHUIO OT
KOMIICHCAIIHOHHBIX.

B paboTte 00OCHOBBIBAaeTCS BBIBOA O TOM, YTO HCKIIOUUTEIBHO CyJelcKoe
YCMOTpPEHHE B OINpEeNCHUH 3arjakKuBaHUS Bpeaa (OrpaHHueHHOE TpeOOBaHHSIMHU
3aKOHHOCTH JEHCTBUII BUHOBHOTO W HE YIIEMJICHHUS NpaBa TPEThHX JIMIl), TAUT HE
TOJBKO KOPPYNILHUOHHBIE PUCKH, HO W YIpo’kaeT eIuHOOOpasHOMY NPHMEHEHHIO
3aKOHa, 4YTO MOJKET ITOBJI€Yb OTCTYIUIEHHE OT IIPUHIUIIOB YTOJIOBHOI'O IpaBa.

HesHaunTenbHbI HAKOIUICHHBIH ONBIT MPUMEHEHHs 3aKOHA HE I03BOJISET
BBIPA0OTATh YHUBEPCAIbHBIE KPUTEPUH, TO3BOJISIOLINE ONPEIEIUTh HE TOJIBKO J10CTa-
TOYHbIE, HO 1 MHHUMAaJIbHO HEOOXOJUMbIE AEHCTBUS BUHHOBOIO /ISl 3arjlaKUBaHUS
BpeZa, MPUUMHEHHOTO KPUMHUHAJIBHBIM JIeSTHUAM, MOCATAIOIIUM Ha MHTEpechl oOIie-
CTBa M roCyapcTBa. A ONEpaTUBHOMY YCTPaHEHHUIO Ne(PEKTHOTO NMPaBONPUMEHEHUS
MOT'yT cIIocoOCTBOBaTh pazbsicHeHHs [Inenyma BepxoBaoro Cyna P®, uckirouaromniye
NpU3HAHUE B Ka4eCTBE KOMIICHCAIIMOHHBIX JCHCTBUS BHHOBHOTO, CBSI3aHHBIE C IIpe-
KpallleHUeM KPUMUHAJIBHOIO IOCATaTeNbCTBA, @ TAKXKe 00pa3yIOLIUX 110 COJEPHKAHUIO
JesITeNbHOE PAaCKasHUE.
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HameruBieecsi SJKOHOMHUYECKHI TOAXOJ K YTOJOBHOMY NpPaBOTBOPYECTBY U
NPaBONPUMEHEHHIO TaUT JOCTYMHOCTh OCBOOOMKIAIOUINX HOPM TOJBKO IS COCTOSI-
TeJbHBIX OOBHUHSAEMBIX, CIIOCOOHBIX OMEPATHBHO BO3MECTUTH JIF0OOM yiiepO U 3aruia-
THUTB TOCYJAapCTBY 3a CBOE MPOIICHHUE.
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Hay4Has cTtaTtbs

Ocob6eHHOCTHN pa3pelueHus cnopoB
B chepe 3aWUThbl KNMMMaTa rocyaapcTBEeHHbIMU cyAaMu
M apouTpaxem

E.I1. EpmakoBa’~ <

Poccuiickuii yHUBEpPCHUTET IPYKObI HAPOAOB, 2. Mockesa, Poccutickas Dedepayus
D<dermakova_ep@rudn.ru

AnHoTanus. VccnenoBanue NOCBAIIEHO KIMMATUYECKUM HCKaM, B TOM YHCJIE€ HOBBIM BHIAM
TaKUX UCKOB, 3a(MKCUPOBAHHLIX B psie cTpad B 2020—2021 rr.: 1) HCKOB 0 3amure MpaB YeJIOBeKa,
2) UCKOB MPOTHUB YaCTHBIX KoMIaHui. KpoMe Toro, aBTop aHanu3upyeT Hauboiee paclpocTpaHEHHbIE
OCHOBAHUS apryMEHTAaIlUH TO3UIHIA MCTIOB 10 KJIMMaTHYECKHUM HCKaM, OCHOBAHHBIX Ha MEXIyHapo7-
HOM, KOHCTUTYIMOHHOM, aIMUHHACTPATHBHOM H JISTUKTHOM MpaBe. M3ydeHsl Hanbosee pacpoCcTpaHeH-
HBIE IPaBOBBIE JOKTPUHEI, KOTOPHIE OBLIN MOJIOKEHBI CyJaMU B OCHOBaHUE PELIEHHH M0 KIIMMAaTHIECKUM
uckam. Llens: copmupoBats npeacTaBIeHUE O HOBOM Pa3HOBUIHOCTH NCKOB — HMCKaX B chepe 3aluThl
KJIMMAaTa, WK KIMMAaTHYECKHX UCKOB, — HAa OCHOBE aHAJIN3a HOPMATHBHBIX aKTOB, Cy/1€OHOM MPAKTUKU
3apyOeKHBIX CTpaH M Hay4YHBIX MCTOYHHKOB. METOAbI: SMIIMPHUYECKHE METOJIbl CPAaBHEHHUSI, OIIMCAHMUS,
MHTEPIPETAINHN; TEOPETHIECKHE MeTOIbI (HOPMaNbHOM U THaJeKTHUECKOH JTOTHKH. [IprMeHsnch yact-
HOHAYYHbIE€ METOMbI: IOPUANKO-JOTMAaTHUYECKUH M METOJl TOJIKOBaHWsA MPaBOBBIX HOPM. Pe3yrbraThl:
IIpoBenenHoe HccaeqO0BaHKE TTOKA3ajI0, YTO CyAeOHbIe M apOUTpaskHBIE pa30HpaTesIbCTBA IO BOIPOCaM
KJIMaTa CTaJId JeHCTBEHHBIM HHCTPYMEHTOM, UCIOJIb3YEMbIM TPAXKAaHAMH U HENPaBUTEIbCTBEHHBIMU
OpraHu3alMsAMu Juisd oOecrieueHHs COONIOACHUS WIM YCHICHHS 00s3aTeNbCTB M0 KIMMATy, B3STHIX
MPaBUTENBCTBAMH B cooTBeTCTBUU C [lapmkckum cornamenuem 2015 r.

Kuiouesrble ciioBa: npaBo Eporneiickoro Coro3a, [lapmxkckoe cornamenue 2015 roaa, ucku B
cdepe 3aluUThl KJIMMara, KIIMMaTh4eckue ucku, neno “Milieudefensie” 2021

KonukT uuTepecoB: ABTOp 3asBIIET 00 OTCYTCTBUM KOH(IIUKTA HHTEPECOB.

Hudopmanusi o puHancupoBaHuu. VccnenoBaHre BHIOJIHEHO MPU (GUHAHCOBOI MOAICPIKKE
PODU B pamkax Hayugroro npoekrta Ne 20-011-00270 «a».
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Introduction
According to the database of the Climate Change Laws of the World (based on
research by the Grantham Institute of the London School of Economics and the Sabin

Center on Climate Change Law at Columbia University Law School), as of
November 2021, the total number of climate change lawsuits filed in state courts
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reached 1931'. A report published in July 2021 by British scientists D. Setzer and
K. Hyam emphasized that, globally, the cumulative number of climate change-related
lawsuits in state courts has more than doubled since 2015. In the period from 1986 to
2014, a little more than 800 cases were initiated, while over the past six years more
than 1,000 cases have been brought (Setzer & Higham, 2021).

We would like to emphasize that the above statistics reflect the climate disputes
settled only by state courts and administrative bodies, as well as by international or
regional courts and tribunals (including the courts of the European Union). Data on
the number of disputes between individuals in the field of climate protection against
changes before arbitration institutions remain closed due to the arbitration principle
of confidentiality. We can learn this information only from reports of individual
arbitration institutions, for example, from the Report of the Arbitration and
ADR Commission of the International Chamber of Commerce (ICC) on the role of
arbitration and ADR in resolving international disputes related to climate change
(ICC Report 2019)°.

Cases in the field of climate protection are still being initiated in many
jurisdictions in both judicial and non-judicial forums, experts from Norton Rose
Fulbright E. De Wit and E. Mccoach noted in August 2021 (De Wit & McCoach,
2021). Other foreign authors have also repeatedly stressed that, given the recent
successful decisions based on human rights (we are talking about the decision of the
Hague Court in Milieudefensie et al. v Royal Dutch Shell plc)?®, similar lawsuits will
be brought against governments and corporations (Macchi & Van Zeben, 2021). The
fossil fuel sector will remain the main target of the lawsuits, but it is possible that the
list of defendants could become more diversified over time, especially if other high-
emission sectors are not seen as taking significant measures to reduce emissions or
moving towards net zero (Schiermeier, 2021). Experts also predicted a significant
risk of starting greenwashing claims as companies and other organizations face closer
scrutiny of the actions they take to achieve their publicly announced goals (Peel &
Lin, 2019).

Thus, climate litigation has become a powerful tool used by citizens and non-
governmental organizations to enforce or strengthen the climate commitments made
by governments under the 2015 Paris Agreement (Gershinkova, 2021). Most cases
were brought against national governments, usually by non-governmental
organizations (NGOs) and individuals. Earlier we wrote about this in sufficient detail
(Ermakova, 2020:606).

! Climate litigation cases. Climate Change Laws of the World. 2021. Available at: https://climate-laws.org/
litigation_cases [Accessed 21th November 2021].

2 Resolving Climate Change Related Disputes through Arbitration and ADR (ICC COMMISSION REPORT)
(2019). International Chamber of Commerce (ICC). November 2019. Available at: https://iccwbo.org/content/
uploads/sites/3/2019/11/icc-arbitration-adr-commission-report-on-resolving-climate-change-related-disputes-

english-version.pdf [Accessed 21th November 2021].

3 Milieudefensie et al. v Royal Dutch Shell plc. ECLI:NL:RBDHA:2021:5339. Uitspraken. Available at:
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBDHA:2021:5339 [Accessed 21th November
2021].
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In this article, we will consider the types of climate claims, including new types
of claims, recorded in a number of countries in 2020—2021: 1) claims for the
protection of human rights and 2) claims against private companies. In addition, we
will list the most common grounds for arguing the position of plaintiffs in climate
claims, based on international, constitutional, administrative, and tort law. We will
also study the most common legal doctrines that were used by the courts as the basis
for decisions on climate claims.

Concept and classification of climate claims

The adoption of the Paris Agreement in December 2015 allowed to use legal
instruments to protect against climate change — climate claims. To achieve the
strategic goal of limiting global warming to 1.5 °C, the Paris Agreement created
obligations for states with additional obligations for various actors. We join the
opinion of most authors that in the modern sense, climate disputes are any disputes
arising in connection with the consequences of climate change and climate
change policies provided for by the United Nations Framework Convention on
Climate Change (UNFCCC) and the Paris Agreement of 2015 (Stuart-Smith,
2021). However, the question of the first climate claims, and what specific disputes
are included in this concept remains controversial to this day (Robinson & D’Arcy,
2021).

Some authors focus their attention mainly on disputes considered by state
courts. For example, American researchers Jacqueline Peel and Jolene Lin wrote that
lawsuits raising issues of climate change first appeared as a phenomenon in the
United States in the early 1990s (Peel & Lin, 2019). Among the earliest precedents
is the decision in City of Los Angeles and City of New York v. National Highway
Transportation Safety Administration, et al*, adopted by the Court of Appeals of the
District of Columbia in 1990. The case involved issues related to the application of
the 1970 National Environmental Policy Act. The decision in the case became the
prototype for the vast majority of subsequent climate change cases in the United
States.

Other researchers also refer to climate claims interstate disputes and disputes
in the field of international commercial arbitration. For example, in 2021, Patrick
Tieffry, a French arbitrator and professor at the Sorbonne Law School, noted that
arbitration was used as a forum for resolving international disputes long before
climate change became an issue, and even before the environment in its modern sense
became the subject of disputes (Thieffry, 2021). The scientist emphasized that
environmental damage was the subject of well-known groundbreaking arbitrations in

4 City of Los Angeles and City of New York v. National Highway Transportation Safety Administration, et al.
Casetext. Available at: https://casetext.com/case/city-of-los-angeles-v-national-highway-traffic-safety-admin
[Accessed 21th November 2021].
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Trail Smelter (1941)° and “Lake Lanoux” (1957)°. In the Trail Smelter case, the
United States filed a lawsuit against Canada in the International Arbitration Court; it
sued Canada for damages, as well as an injunction against the activities of the
Canadian Trail Smelter Corporation for air pollution in Washington State. The Lake
Lanoux case concerned the use of the waters of Lake Lanoux in the Pyrenees: the
French Government intended to carry out certain works to use the waters of the lake,
but the Spanish Government feared that those works would negatively affect the
rights and interests of Spain in violation of the Bayonne Treaty between France and
Spain of May 26, 1866.

In our opinion, both authors are right. The reality is that most researchers now
give equal attention to claims filed in national state courts, and claims filed in
international courts and arbitration institutions (Arbitration Court at the International
Chamber of Commerce, London International Arbitration Court, etc.) (Setzer &
Higham, 2021).

It should be noted that the adoption of the Paris Agreement in 2015 caused a
flurry of judicial and arbitration proceedings in search of eliminating climate change
effects and putting pressure on state and non-state actors to take more ambitious
actions to address the climate chance challenge (Savaresi & Auz, 2019).Therefore,
many foreign experts and research groups have come up with various theories
concerning the classification of claims in the field of climate change, or the so-called
climate claims (Ermakova, 2021:56).

For example, American lawyers E. De Wit and E. McCouch identified the
following five categories of climate protection claims:

1) claims for the protection of human rights and constitutional claims;

2) claims against governments;

3) claims in the field of private law;

4) claims in the field of planning and permitting;

5) claims in the field of administrative law and torts (De Wit & McCoach,
2021).

English authors D. Setzer and K. Higham focused on three types of climate
litigations: 1) constitutional and human rights disputes; 2) claims against
individuals — disputes in the field of corporate law and financial markets; 3) claims
related to adaptation to climate change (Setzer & Higham, 2021).

In our opinion, the authors often confuse criteria for classifying climate
claims, combining different frames of reference: industry clams (constitutional,
corporate, financial, administrative), claim purpose (claims related to
adaptation to climate change; claims in planning and issuance of permits) and
composition of the disputing parties (claims against governments, claims

5 Trail Smelter Arbitration (United States of America v Canada) (1941) 3 RIAA 1905. Office of Legal
Affairs. UNITED NATIONS. Available at: https://legal.un.org/riaa/cases/vol I11/1905-1982.pdf [Accessed
21th November 2021].

¢ Lake Lanoux Arbitration (France v Spain) (1957) 12 riaa 281; 24 ilr 101 / ECOLEX. URL:
https://www.ecolex.org/details/court-decision/lake-lanoux-arbitration-france-v-spain-b09cb956-2cb5-479¢-
ba3a-bbfd4f7b68fc/ [ Accessed 21th November 2021].
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against individuals). The confusion of criteria is a serious weak point and
a reason for criticism. It is obvious that various sectoral claims can be filed against
both governments and individuals: constitutional (protection of human rights),
financial, administrative, etc. Further, we will illustrate this thesis with specific
examples.

This article is focused on certain types of climate claims, depending
on industry: 1) constitutional claims (including claims for the protection
of human rights), 2) administrative claims (including planning and permitting),
and 3) corporate claims.

Constitutional climate laws

The scope of human rights arguments in climate cases continues to grow,
according to the Climate Change Laws of the World database. There are currently
more than 100 (112 to be exact) cases of human rights violations identified
worldwide, including in the United States, with 29 of these cases filed in 2020 and
five more by May 2021. Most (93) of these cases were brought against governments,
and a minority (16) sued private companies. Positive decisions were reached in 25 of
these cases, and negative decisions were made in 32 cases (Setzer & Higham, 2021).
As a reminder, the “Climate Change Laws of the World” database mainly includes
cases brought by state national courts.

Urgenda case. One of the most notable climate change court decisions is the
landmark decision of the District Court in The Hague on June 24, 2015. The Dutch
environmental group Urgenda Foundation and 900 Dutch citizens have
sued the Dutch government urging it acted more actively to prevent global climate
change (Ermakova, 2020:612; Ermakova & Frolova, 2021:1798). The court found
that the state had violated the “standard of due diligence” for its citizens,
which, according to Art. Article 21 of the Dutch Constitution and Dutch tort
law is a wrongful act. The court ruled that the Netherlands should take
additional measures to reduce greenhouse gas emissions’. That was the first judicial
decision to pin the state down to limit greenhouse gas emissions. The District Court’s
ruling was upheld by a ruling by the Supreme Court of the Netherlands
on 20 December 2019.

It should be noted that although the decision of the Dutch Supreme Court is not
binding on courts in other countries, the principles contained in this case have
significantly strengthened the position of citizens in terms of global legal and political
pressure on their governments to take urgent action on climate change. The decision
has had and will continue to have particular weight in the European Union as it is
based in part on the provisions of the European Convention on Human Rights
(ECHR).

7 District Court of the Hague 24 June 2015, ECLI: NL: RBDHA: 2015:7145. Rechtspraak. Available at:
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBDHA:2015:7145 [Accessed 21th November
2021].
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Neubauer and Others v. Germany. In February 2020, nine German youths
filed a constitutional complaint with the German Federal Constitutional Court. The
plaintiffs’ complaint argued that the target of reducing greenhouse gas emissions
established in the German Federal Climate Protection Act of December 2019
(55% of the 1990 level by 2030) is insufficient to meet Germany’s obligations under
the 2015 Paris Agreement. It was further argued that “insufficient aim” violates the
rights of individuals (the plaintiffs) to human dignity, life and physical integrity
protected by Articles 1 and 2 of the German Constitution in conjunction with article
20a of the Constitution, which provides that Germany must protect the natural
foundations of life, bearing in mind its responsibility to future generations.

In the judgment published on April 29, 2021, Germany’s Federal Constitutional
Court joined other courts around the world in criticizing governments for failing to
take effective actions against climate change. The court ruled that the German
Climate Protection Act of December 2019 was insufficient to fulfill Germany's
obligations.

The principle of sustainable development underlies reasoning that requires
political action, considering the consequences for present and future generations
(Béumler, 2021). The court ruled that the government must amend the Federal Law
on Climate Protection with updated reduction targets by December 31, 2022.

Greenpeace Nordic Ass’n and Nature and Youth v Ministry of Petroleum
and Energy. In November 2016, Greenpeace Nordic Association, and the
environmental group Nature and Youth filed a lawsuit with the Oslo District Court
against the Norwegian government, arguing that the government violated Article 112
of the Norwegian Constitution by their decision to grant licenses for deep-sea oil
production®. Article 112 of the Constitution provides that “everyone has the right to
an environment conducive to health and to a natural environment whose productivity
and diversity are preserved”. It has been argued that Article 112 gives the Court
jurisdiction to invalidate the issuance of deep-sea licenses because the decision
violates the rights that this Article is intended to protect. The plaintiffs requested the
relevant orders.

In January 2018, the Oslo District Court ruled in the government’s favor. The
plaintiffs appealed this decision to the Borgarting Court of Appeal in Oslo, arguing
that the District Court erred in its interpretation of section 112 of the Norwegian
Constitution. In January 2020, the Borgarting Court of Appeal upheld the District
Court’s decision. The plaintiffs appealed against this second ruling in February 2020.
In December 2020, the Norwegian Supreme Court ruled in favor of the government.
The Supreme Court ruled that Article 112 of the Norwegian Constitution protects
individuals from the risks of climate change but upheld the deep-sea oil licenses and
ruled that the Norwegian government did not violate Article 112 of the Constitution.

8 Greenpeace Nordic Ass’n and Nature and Youth v Ministry of Petroleum and Energy.
Creative Commons Attribution-ShareAlike 4.0 International. 4 May 2021. Available at:
https://climatelitigation.miraheze.org/wiki/Greenpeace_Nordic_Ass%E2%80%99n_v._Ministry_of Petroleu
m_and_Energy [Accessed 21th November 2021].
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The court clarified that the uncertainty surrounding future emissions from exported
oil is insufficient to prevent granting licenses.

After failing in national courts, in June 2021, a group of Norwegian climate
activists, Greenpeace and Young Friends of the Earth, applied to the European Court
of Human Rights (ECHR). The petition claims that Norway’s plans for additional
exploration and drilling for oil in the Arctic deprive young people of their basic
human rights (De Wit & McCoach, 2021).

The victories of climate activists in human rights lawsuits led to an interesting
phenomenon: lawyers began to study the issue of the possibility of considering
human rights claims by international commercial arbitration. Traditionally, such
claims have not been the subject of commercial arbitration. But in 2011, the Human
Rights Council of the UN General Assembly published Guiding Principles on
Business and Human Rights’. Various jurisdictions have implemented the UN
Guiding Principles in their national legislation or are in the process of doing so. For
example, under the 2017 French Vigilance Law (Loi de Vigilance) '°, multinational
corporations domiciled in France are liable to stakeholders for damages resulting
from violation of legal obligations related to human rights. Similar bills are being
developed in the European Union and Germany. However, these projects did not pay
much attention to arbitration.

In fact, some of the unique advantages of international arbitration, such as the
right of parties to appoint a tribunal, procedural flexibility, efficiency in obtaining
evidence and ability to maintain confidentiality, ideally fit the special needs of
disputing parties in cases related to “protecting human rights in business” (Business
Human Rights (BHR)). It is even more striking that arbitration has not yet played a
prominent role in discussions connected to ensuring the observance of human rights
in business, German lawyer N.J. Saugg noted in 2021 (Zaugg, 2021).

Administrative climate claims

Notre Affaire a2 Tous and others v France. On December 17, 2018, four
non-profit organizations Notre Affaire a Tous, Fondation pour la Nature et
I’Homme, Greenpeace France and Oxfam France provided legal notice (Lettre
préalable indemnitaire) to the French government, arguing that its failure to take
appropriate actions to effectively tackle climate change violates its statutory duty
to act. This “letter” initiated the first round of legal proceedings against
the French government for inadequate actions in the fight against climate change'’.

° United Nations Guiding Principles on Business and Human Rights. Available at: https://www.ohchr.org/
documents/publications/guidingprinciplesbusinesshr _en.pdf [Accessed 21th November 2021].

19 LOI n°® 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés méres et des entreprises
donneuses d'ordre (1). Legifrance. Available at: https://www.legifrance.gouv.fi/jorf/id/JORFTEXT000034290626/
[Accessed 21th November 2021].

1 Notre Affaire a Tous and Others v. Total. Climate Change Laws of the World. January 28, 2020.
Available at: https://climate-laws.org/geographies/france/litigation_cases/notre-affaire-a-tous-and-others-v-
total [Accessed 21th November 2021].
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This letter is part of a lawsuit known as “recours en carence fautive”. The plaintiffs
argued that the French government’s failure to take appropriate measures
to effectively tackle climate change violated its statutory duty to act. On
February 15, 2019, the French government rejected the plaintiffs’ letter (Ermakova,
2020:617—619).

On March 14, 2019, the plaintiffs filed a claim with the Paris Administrative
Court (Tribunal administratif de Paris). The petition accompanying their initiative,
L’Affaire du siccle, or Matter of the Century, has received a record 2.1 million
signatures. The plaintiffs asked the court to order the government to pay
compensation for the damage caused and to take measures to address the problem of
climate change.

On February 3, 2021, the Paris Administrative Court issued a judgment. The
court found that the government caused environmental damage; however, the
government was not ordered to pay compensation. The court also recognized the
existence of non-pecuniary damage and ordered the government to compensate each
claimant for damage caused by the government’s failure to act. The court also
recognized the non-pecuniary damage and ordered the government to compensate
each claimant for damage caused by the government’s failure to act. The court
indicated that, within 2 months of notifying the parties of the judgment, additional
information should be provided on how the government plans to achieve its change
goals before deciding on measures to be taken by the government to tackle climate
change (De Wit & McCoach, 2021).

Sharma v Minister for the Environment'>. In May 2021, a judge in the
Australian Federal Court handed down a landmark decision in the Sharma v Minister
for the Environment climate change case, which received a lot of backlash both in
Australia and internationally (Rock, 2021). This was a negligence suit by the
Australian Minister of the Environment (hereinafter the Minister), initiated in
connection with an application to expand a coal mine in the NSW region.
Vickery Coal Pty Ltd planned to expand the scope of its existing coal mining
permit. The environmental impact of this application meant it was a
“controlled action” under Australia’s Environment and Biodiversity Act 1999, which
stated that a permit could not be issued without the approval of the Minister.
The case was brought by a group of eight children, led by A. Sharma,
against the federal minister to protect young people from future harm that
could be caused by the proposed New South Wales Coal Expansion Project (Vickery
Project).

On 8 July 2021, the Court ruled that the Minister must take care to avoid bodily
harm or death to Australian children from CO2 emissions when deciding whether to
approve the Vickery Project. On July 16, 2021, the minister appealed this decision
(De Wit & McCoach, 2021).

2Qharma v  Minister for the Environment//Environmental Law  Australia. Available at:
http://envlaw.com.au/sharma/ [Accessed 21th November 2021].
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The Sharma decision is fundamentally changing understanding of government
liability and its individual members in the context of climate change. The potential
recognition of the duty of “caring for future generations”, if supported by
courts in other countries, may become a prerequisite for decision-making not
only for governments, but also for private actors to pursue new developments and
projects.

However, two weeks after the Court’s ruling in Sharma v Minister for the
Environment, the Minister granted permission to expand another major coal mine,
the Mangula mine in New South Wales. Australian human rights activists have called
it Groundhog Day. They argued that “the near-word-for-word repetition of formulaic
reasoning in approving the expansion of two mines is not accidental, but deliberate
strategy (developed by agency officials and lawyers advising the minister) to
minimize the possibility of a successful judicial review of a climate change court
decision”.

Corporate climate claims

The Milieudefensie et al. v Royal Dutch Shell ple. On May 26, 2021,
the District Court of The Hague ruled for the first time in class actions brought by
several non-governmental organizations (NGOs) (including Friends of
the Earth (Milieudefensie)) against a private company, Royal Dutch Shell plc (Shell)
3. The NGOs argued that Shell should have reduced its total CO2 emissions by at
least 45% from 2019 levels by the end of 2030 (the “target reduction”). The court
ruled in favor of non-governmental organizations and ordered Shell to achieve the
target reduction. This is the first time when a court has ordered a private
company to cut CO2 emissions in line with the climate targets included in the Paris
Agreement.

As the Dutch scholars Chiara Mackey and Josephine Van Zeben (Wageningen
University, Netherlands) have emphasized, nation-states are still the only
full-fledged subjects of international law, except for corporations, which
are not considered to have direct obligations under international law in the field of
human rights. Accordingly, all existing international human rights treaties are
stipulated by states for states, and corporations cannot be defendants in any
international human rights body or court. At the same time, the actions of
transnational corporations have significant social and environmental impacts. In
addition, these corporations enjoy broad rights under international investment law
(Macchi & Van Zeben, 2021).

A number of regional and international initiatives have sought to bridge the
resulting governance gaps with regard to the transnational activities of complex
business conglomerates and corporate networks. However, attempts to impose direct

13 Milieudefensie et al. v Royal Dutch Shell plc. ECLE:NL:RBDHA:2021:5339. Uitspraken. Available at:
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBDHA:2021:5339 [Accessed 21th November
2021].
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international human rights obligations on corporations, including those under the
auspices of the UN, have proved politically controversial and ultimately failed. Even
the United Nations Guiding Principles on Business and Human Rights are formulated
as a traditional international instrument that is binding on states and not on private
actors.

The 2021 Milieudefensie ruling by the Hague Court reflects a general trend
towards increased scrutiny by national governments over the environmental impacts
of multinational corporations. This decision obliges Royal Dutch Shell (RDS) to
strengthen its corporate environmental due diligence policy and the responsibilities
set out in the United Nations Guiding Principles on Business and Human Rights,
however none of these responsibilities are formally enforceable (Macchi & Van
Zeben, 2021).

Case merits: In 2019, Milicudefensie, on behalf of itself, six other non-
governmental organizations and over 17,000 Dutch nationals, filed a class action
lawsuit in the District Court of The Hague against RDS, the parent company of a
global network of subsidiaries engaged in oil and gas production and distribution.
The plaintiffs argued that RDS is obligated, based on an unwritten standard of care,
under section 162 of the Dutch Civil Code, to help prevent dangerous climate
change. In light of this commitment, the plaintiffs requested the Court to order RDS
to reduce CO:2 emissions by 45 per cent by 2030 compared to 2019, including
emissions based on its own business operations as well as those generated through
the sale of its energy products. The lawsuit was directed, inter alia, against Royal
Dutch Shell as the parent company of the Shell group and the entity that sets the
overall policy for the entire group. RDS’s corporate policy has been identified by
the plaintiffs as “dangerous and disastrous ... in line with the global climate target
to prevent dangerous climate change to protect humanity, the human environment
and nature”.

With regard to the choice of applicable law, the main discussion point was the
interpretation of “event causing damage” within the meaning of Article 7
of the EU Rome II Regulation'®. The court found that RDS corporate policy
in the Netherlands constituted the event allowing to apply Dutch tort law.
However, the Court recognized that due to the nature of “environmental
liability”, situations may arise where multiple events lead to damage in
several countries. This means that more than one national law may be enforced,
which could have implications for other cases against corporations acting
internationally.

The judgment of the Court is based on the tort law of the Netherlands (Article
6: 162 of the Dutch Civil Code). In its assessment of whether Shell acted in defiance
of the unwritten “duty of care” within the meaning of this Civil Code provision, the
Court referred to so-called “soft provisions” of international law, such as the United

14 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations (Rome II). EUR-lex. Available at: https://eur-lex.europa.eu/legal-
content/en/ALL/?uri=CELEX%3A32007R0864 [Accessed 21th November 2021].
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Nations Guiding Principles on Business and Human Rights, and took into account all
the circumstances of the case, including: (a) the consequences of Shell’s CO:2
emissions; b) the impact of Shell on CO2 emissions; c) provisions for the protection
of human rights.

Considering this, the Court noted that if Shell did not achieve the “reduction
target” then the company would act contrary to its unwritten “duty of care” and
therefore ordered Shell to achieve the “reduction target”. The Court ruled that Shell
1) must satisfy an “obligation of result” in terms of the activities of the Shell group;
this means that Shell must ensure that the companies in its group achieve the
“reduction target”, 2) must undertake a “significant best-efforts obligation” in
relation to Shell’s business partners, including end users, which entails taking the
necessary steps to eliminate or prevent a significant risk arising from CO2 emissions
from business partners of Shell, and use their influence to limit as much as possible
any long-term consequences of such emissions.

Shell announced in a July 20, 2021 press statement that Shell would appeal the
court ruling (De Wit & McCoach, 2021).

However, Shell chose to act differently. In November 2021, reports emerged
that “the oil and gas company Royal Dutch Shell decided to change its shareholding
structure, become a UK tax resident instead of the Netherlands and shorten the name
simply to “Shell”. These are the most significant changes in the company since its
formation in 2005. The Dutch government said it was “unpleasantly surprised” by the
company’s statement”'>. Therefore, we fully agree with the opinion of K. McKee and
J. Van Zeben that the Milieudefensie v RDS decision, similar to the Urgenda decision,
can be regarded as a means of accelerating and ensuring fulfillment of obligations
agreed within the framework of the UNFCCC process. At the same time, as it was
especially clear in the Urgenda case, these decisions can have complex links to
national and regional climate policies that reflect hard-won agreements on political
goals.

Okpabi and others v Royal Dutch Shell Ple. On 12 February 2021, the UK
Supreme Court ruled on the case of Okpabi and others v Royal Dutch Shell Plc'®. The
case concerned two negligence claims brought by Nigerian citizens against Royal
Dutch Shell (based in the UK) and its Nigerian operating subsidiary that operated the
pipeline. The plaintiffs argued that they suffered damage as a result of the allegedly
negligent operation of the pipeline and that Shell was under an obligation to take care
of the alleged environmental damage and human rights violations due to its alleged
control of its subsidiary.

15 Tairov R. Shell zaplanirovala samye krupnye korporativnye izmeneniya s 2005 goda // Forbes. 15.11.2021.
Available from: https://www.forbes.ru/biznes/446047-shell-zaplanirovala-samye-krupnye-korporativnye-
izmenenia-s-2005-goda?utm_source=facebook&utm_medium=social&utm_campaign=neftegazovaya-
kompaniya-royal-dutch-shell [Accessed 21th November 2021]. (in Russian).

16 Okpabi and others v Royal Dutch Shell Plc. Case ID: UKSC 2018/0068. The Supreme Court. Available at:
https://www.supremecourt.uk/cases/uksc-2018-0068.html [Accessed 21th November 2021].
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Attorney Claire Connellan (White & Case firm) emphasized that the UK
Supreme Court issued the latest in a series of landmark decisions on parent company
liability under UK law in lawsuits addressing environmental and human rights
violations (Connellan, 2021). Unanimously overturning the decision of the Court of
Appeal, the Supreme Court concluded that, based on the degree of control and de
facto management, it could be argued that the parent company has a duty of care for
the alleged environmental damage and human rights violations by Shell's Nigerian
subsidiary.

Case merits. More than 40,000 citizens of the two affected Niger Delta regions
(the plaintiffs) have filed a class action lawsuit against Royal Dutch Shell (RDS) and
one of its Nigerian subsidiaries, Shell Petroleum Development Company of Nigeria
Ltd (SPDC). The plaintiffs argued that oil spills and pipelines pollution by SPDC
caused significant environmental damage, as a result of which natural sources of
water cannot be safely used for drinking, fishing, agricultural, washing or recreational
purposes.

The plaintiffs attempted to sue the parent company, RDS, directly responsible
for the actions of its subsidiary, alleging that RDS had a duty of care for
environmental damage. RDS has breached this obligation by failing to remedy the
significant harm caused to the plaintiffs’ communities. The plaintiffs also argued that
RDS exercised control over SPDC and its operations, and therefore RDS is
responsible for the actions of SPDC, including through RDS’s corporate policies,
which, on their point of view, in their point of view, are related to the damage caused.

Both the High Court and the Court of Appeal ruled in favor of the defendants
on the grounds that the plaintiffs failed to present a duly reasoned argument that
Royal Dutch Shell had a duty of care for the alleged environmental damage.

Having considered the disputable issue of plaintiffs ‘arguments and applying
the general principles of negligence, the UK Supreme Court concluded that RDS (the
respondent) had failed to prove that the plaintiffs’ arguments were “demonstrably
untrue or unsupportable”. On the contrary, the Supreme Court is convinced that there
is a “real issue to be tried”. The court found the evidence particularly compelling that
the Shell group was organized along business and functional lines rather than
according to a corporate form (i.e., a separate corporate entity).

This ruling emphasizes that a parent company incorporated in England may be
liable in English courts for claims brought by non-UK plaintiffs (where it can be
argued that the parent company has a duty of care in relation to environmental damage
incurred by the actions of its subsidiary). It also shows that the limit for plaintiffs to
file such claims in English courts is lower than previously thought (De Wit &
McCoach, 2021).

Multinational corporate groups need to have a clear understanding of how and
to whom responsibility for management functions across the group is delegated.
According to Claire Connellan, this issue will be in the focus of attention of
companies operating not only in the UK, but also in the European Union, as the
number of lawsuits where plaintiffs seek to hold companies accountable for damage
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to human rights and the environment, as well as in connection with the Draft of new
EU Corporate Sustainability Reporting Directive (CSRD)!” requiring mandatory due
diligence on human rights, environment and good governance throughout the value
chain is growing (Connellan, 2021).

Legal doctrines in climate claims

Due Diligence is a core standard of international law that encompasses a wide
range of due diligence terminology, but there is no legally binding definition to be
found anywhere (Monnheimer, 2021). Scientific writings use a variety of terms to
denote due diligence, including “doctrine,” “requirement,” “duty,” “obligation,” or
“standard,” noted Polish author D. Kulesza (Kulesza, 2016).

The doctrine of a state’s “due diligence” for its citizens has been used by many
courts to reason their decisions on climate disputes. For example, the District Court
of The Hague, in the Urgenda case, found that “the state had violated the ‘standard
of due diligence’ for its citizens, which is illegal under Dutch tort law”. Similar
arguments were used by the Federal Court of Australia in its decision in the case
Sharma v Minister for the Environment in May 2021.

The doctrine of “due diligence” is at the heart of the United Nations’ Guiding
Principles on Business and Human Rights, which set international benchmarks for
addressing corporate responsibility for human rights violations (Bonnitcha &
McCorquodale, 2017). This was clearly demonstrated in the decision of the
District Court of The Hague in the case Milieudefensie et al. v Royal Dutch Shell plc
in May 2021. The due diligence standard was the basis for the UK Supreme Court
decision in the case of Okpabi and others v Royal Dutch Shell Plc, delivered in
February 2021.

The Public Trust Doctrine is a common law doctrine that stems from Roman
law. It was based on the idea that certain common properties such as rivers, seashore,
forests and air are under the tutelage of the government for free and unimpeded use
by the general public. According to Roman law, these resources either belonged to
no one (Res Nullious), or belonged to all (Res Communious). According to the
doctrine of “public trust”, the state holds natural resources in trust and, as a trustee,
is obliged to use these resources rationally and for the benefit of citizens (Sagarin,
Turnipseed, 2012).

In climate protection cases, the “public trust doctrine” is best known for the
landmark constitutional climate lawsuit Juliana v. United States'®. In 2015, 21 young
people, represented by Our Children’s Trust, filed a lawsuit against the United States
in the Federal District Court for the District of Oregon. The plaintiffs argued that the

17 Proposal for a Directive of the European Parliament and of the Council amending Directive 2013/34/EU,
Directive 2004/109/EC, Directive 2006/43/EC and Regulation (EU) No 537/2014, as regards corporate
sustainability ~ reporting. = COM/2021/189  final.  Available at:  https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=CELEX:52021PC0189 [Accessed 21th November 2021].

18 Juliana v. United States. Climate Change Litigation Databases. 2021. Available at: http://climatecasechart.com/
climate-change-litigation/case/juliana-v-united-states/ [Accessed 21th November 2021].
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US government knowingly violated their constitutional rights to life, liberty and
property, and violated the government’s sovereign duty to protect public resources,
that is, the doctrine of public trust, by encouraging and permitting the burning of
fossil fuels. As of June 2021, the issue of an amicable settlement of the dispute is
under discussion (Peel & Lin, 2019).

The doctrine of legitimate expectations. As such, “legitimate expectations”
claims are based on the assumption that government agencies must act consistently
and not override their own decisions. Individuals who reasonably rely on statements
by a government agency should have the right to enforce them; if necessary
through the court. For a “legitimate expectation” to arise, a government statement
must be clear, unambiguous and unconditional. Interference with “legitimate
expectations” may in some cases be justified by public policy considerations
(Tomlinson, 2020).

A stable and predictable legal environment is one of the main factors in the
investment process. This is especially important in the energy sector, with its
characteristic long-term investments that require significant financial costs
(Krzykowski, 2021). As an example of climate lawsuits based on the doctrine of
“legitimate expectations”, one can cite the so-called “solar cases”, initiated over the
past 10 years by investors against Spain, Italy and the Czech Republic. These disputes
focus on the question of whether governments can adjust incentives such as subsidies
and feed-in tariffs in the renewable energy sector to the detriment of investors, after
those investors have relied on these subsidies to make their investments. Among the
“solar cases” brought against the Czech Republic are the following: “Natland
Investment Group NV, Natland Group Limited, G.I.LH.G. Limited, and Radiance
Energy Holding S.a r.l. v. Czech Republic” (2013); “Voltaic Network GmbH wv.
Czech Republic” (2013); “ICW Europe Investments Limited v. Czech Republic”
(2013) and others. A number of “solar cases” were also initiated against Italy,
including “Veolia Propret¢ SAS v. Italy” (ICSID Case No. ARB / 18/20);
“VC Holding II S.a r.l. and others v. Italy” (ICSID Case No. ARB / 16/39); “Eskosol
S.p.A. in Liquidazione v. Italy” (ICSID Case No. ARB / 15/50) and others.

Conclusion

The study showed that judicial and arbitration proceedings on climate issues
have become an effective tool used by citizens and non-governmental organizations
to ensure compliance with or strengthen the climate commitments made by
governments in accordance with the 2015 Paris Agreement.

The author came to the following conclusions:

1) climate disputes are any disputes arising in connection with the
consequences of climate change and climate change policies provided for by the
United Nations Framework Convention on Climate Change (UNFCCC) and the 2015
Paris Agreement;
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2) claims in the field of climate change protection include claims filed with
national state courts and other claims filed with international courts and international
arbitration institutions (international arbitrations);

3) it is possible to distinguish certain types of climate claims depending on their
industry affiliation (substantive classification of claims): a) constitutional claims
(including claims for the protection of human rights); b) administrative claims
(including planning and permitting); c) corporate claims.

4) in most cases in the field of climate protection, the arguments of the plaintiffs
and the conclusions of courts and arbitrations are based (except for international and
national regulations) on various doctrines: the doctrine of “due dilligence”; the
doctrine of “public trust”; the doctrine of “legitimate expectations”.
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AHHoTanus. MaccoBasi BaKIIMHAIMS U €¢ MPOTHBOPEYMBEIEC OIIEHKH OKA3auCh B IIEHTpE OOIe-
CTBEHHOTO BHUMAaHHMS B YCJIOBHUSIX MAHAEMUH KOPOHABHpYca. Bembliky 3a001eBaHui U IHPOKOE Pacipo-
CTpaHEHHe IBIKESHHS IIPOTUB BAKIMH TPEOYIOT H3yUEHHs IIPABOBBIX OCHOB MEUIIHCKOTO BMEIIATEIHCTBA
Y OTpaHUYCHUS CBOOO, KOTOPBIE CTANIM PE3yJIbTaTOM MTPU3HAHHS CEPhE3HBIX PHUCKOB IS 3[paBOOXpaHe-
HUSl 1 CAHUTApHO-3ITUAEMHOIOTHIECKOro Oiaromonydusi HaceneHus. [IpobiemMa CBOAMTCS K paccTa-
HOBKE MPUOPUTECTOB — YTO BAKHEC: MATCPHAJIMCTCKAA BJIACTb IrOCyAapCTBa HWJIW WHAWBUIAYAJIbHBIC
mmpaBa ¥ cBoOOJa peliaTh, Ha Kakod puck uaTH. C TOYKH 3peHHS pachpeleleHUs] OTBETCTBEHHOCTH
JIFO/IA 9aCTO BOCTIPUHUMAIOT BaKIMHBI KaK HEYTO Oojiee omacHoe, 4eM caMy WH(EKIIMOHHBIE 3a60J1e-
BaHMs, YTO U OOBSICHAET BAXKHOCTh PACCMOTPEHHS O05M3aTENbHON BaKIMHALMK KaK MPaBOBOTO
(denomena. B coBpeMEHHOM 3aKOHOAATENHCTBE OQOPMUIIMCH pa3HbIe MOAXOBI K TPAKTOBKE JIMIHBIX
cB0oOoa. OgHU CTpaHBl HANpPSIMYIO YBSI3BIBAIOT BaKLUMHAIUIO C BO3MOXXHOCTbIO 00yuenus (CILIA),
JpyrHe — CcKopee Co «3apaBooxpaHeHueM» (ABcTpanus), puHaHcoBbIMH orpanndeHusmu ([Tonbiina)
win orpanudeHreM cBo6o (ITakucran). C TOUKH 3pEHUSI ITUKHU 3PABOOXPAHCHHUS BaKIIMHALIUS CX0XKa
C UCIIOJIB30BaHNEM peMHeH 0€30IMacHOCTH B aBTOMOOMIIE, T.€. 00s3aTeNbHas BAKIIMHAIMS 00 BSCHIETCS
TEMH )K€ MPUYMHAMH, YTO M TPeOOBAHUE IPUCTETMBATHCS: CHaYalla OHO OBLIO BOCIIPUHSATO PE3KO Hera-
THBHO, HO 3aTE€M CTaJI0 HE TOJHKO 3aKOHOJATENHHOW, HO M COIIMAIBHOW HOpMOU Omaromaps cBoeit
06s3aTenbHOCTH. CXOXKHH MOIXO MPUMEHUM K BaKIIMHAIIUHU: MEPbI 00513aTENbHON BAKIIMHAIIUK MOTYT
MIPEBPATUTH €€ B COLUANBHYI0 HOpMY. OTHAKO C IOPUANIECKON TOUKH 3pEHHUs 00s13aTeNbHAs BaKIIHA-
[sI — 3TO NPUHYIUTEIEHOE MEIUIIMHCKOE BMENIATENbCTBO, MOPOKAAIOIISE BOMPOC 00 OrpaHMYCHUN

ABTOp mpeACTaBUII NIEPEBOJ CBOEH CTAaThH, KOTOpas BIEPBbIE ObLIa OIMYOJMKOBaHA UM Ha aHTIIMHCKOM
A3bIKe B )KypHane «BectHuk Poccuiickoro ynusepcureta apyx0s1 Haponos. Cepust: Cormonorus». 2021.
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WHIUBUIYaTbHBIX IPaB U CBOOO BO UM COXpPAHEHHsI 0OIIECTBEHHOT O 3/I0pOBbsl. B cTaThe paccMoT-
PEHBI TIPOTHBOPEUYMBBIE ACHEKTHI TOCYIAPCTBEHHON IMOJMTHKHA O0S3aTeNbHONW BaKIHWHAIIMA WU €€
HOPMATHUBHOE 00OCHOBaHME. ABTOp MpeajiaraeT OmpelesieHHe 00s3aTeNbHON BaKIMHALNY, OMpese-
JISIET €€ THIIBI, OTIMCHIBAET 0COOEHHOCTH €€ 3aKOHOIAaTEIbHOTO 00ECTIEYeH S B Pa3HbIX CTPAaHaX U CaHK-
I[{H 32 0TKa3 OT BaKIMHAIMH, OOBSICHAET €€ COLUAIBHYI0 HEOOXOAUMOCTh U LENeCO00Pa3HOCTh Kak
001ecTBEHHOTO Oara.

KiioueBble cii0Ba: BakKIUHAIMS, O0s3aTeNbHAS BAaKIMHAIMS, OOIICCTBEHHBIC HHTEPECHI,
WHIUBHAYaJIbHBIE TPaBa U CBOOOIBI, OTPAaHUYEHHE TIPAB M CBOOO, YaCTHAS KHU3HB, 3APaBOOXPaHEHNE
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Compulsory vaccination:
Public benefit or individual’s right limitation

Oleg A. Yastrebov' ' [<

Peoples’ Friendship University of Russia (RUDN University), Moscow, Russian Federation
Dyastrebov_oa@rudn.university

Abstract. Mass vaccination and its controversial assessments have become key issues under the
COVID-19 pandemic. Outbreaks of diseases and popularity of anti-vaccination movements require a
study of legal foundations for medical interventions and freedom restrictions which are considered as the
result of serious risks to health and sanitary-epidemiological well-being of the population. The question
is what should be prioritized — paternalistic powers of the state or individual rights and freedoms to
decide what risks to take. In terms of responsibility distribution, people often consider vaccines as more
dangerous than infectious diseases, which makes compulsory vaccination a legal phenomenon of
particular importance. In the contemporary legislation, there are various national approaches to the
individual autonomy and freedoms. In some countries, vaccination is directly linked to the possibility to
study (USA), in others it is associated with ‘public health’ (Australia), financial sanctions (Poland) or
freedoms’ limitations (Pakistan). In terms of public health ethics, vaccination is similar to the use of seat-
belts in cars, and compulsory vaccination policy is ethically justified by the same reasons as mandatory
seat-belt laws: at first, they were met with great opposition; later the use of seat belts acquired the
significance of not only a legal but also a social norm precisely because it was made mandatory. The
similar approach is applicable to vaccination: the policy of compulsory vaccination can make it a social
norm. However, in the legal perspective, compulsory vaccination is a compulsory medical intervention
which raises the question about whether it is possible to limit individual rights and freedoms in the name
of public health safety. The article considers contradictory issues in the state policy of compulsory
vaccination and its legal support. The author presents a definition of compulsory vaccination, identifies
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its types, describes the specifics of its national legal regulation and sanctions for the refusal to be
vaccinated, and explains its social necessity and expediency as a public good.

Key words: vaccination, compulsory vaccination, public interest, individual rights and freedoms,
restriction of rights and freedoms, private life, public health
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BBenenne

MaccoBast BakIIMHaLUsl ¥ HEOJTHO3HAYHAsl €€ OLIEHKA HACEJIEHUEM CTaJIM KITI04e-
BBIMH BOIIPOCAMH 3/IpaBOOXPAHEHHMsI B yCIOBHIX MaH/IEMUH, BBI3BAHHON HOBBIM KOPO-
HaBupycom COVID-19. Benpimiku 3a00iaeBaHus U MONYJISPHOCTh JBUKEHUN MPOTHUB
BaKIIMHAILIMU BBI3BIBAIOT HEOOXOAMMOCTh BCECTOPOHHETO M3yUYEHHS MPABOBBIX OCHOB
MEIUIIMHCKOI0 BMEIIATENIbCTBA B AEATEIHOCTh YEIOBEYECKOI0 OpraHu3Ma 1 OrpaHu-
YeHUs1 CBOOOJ, KOTOpBIE IMPEJOCTAaBIEHbl YAaCTHOMY JIMIy B CHUTYallUH CEPbE3HBIX
PHCKOB IS 3/10pPOBbsI M CAHUTAPHO-3IHIEMHUOJIOTHYECKOT0 O1aronoayyust HaCeIeHus.
B sTux ycnoBusx Bo3pacraromias B COBpEMEHHOM OOIECTBE 3HAUMMOCTh UHJIUBUJLY-
QIBHBIX TPaB M cBOOO OKa3bIBAETCSI OOBEKTHBHO MPOTHUBOIIOCTABICHHON OIMAaCHOCTH,
KOTOpasi BBI3bIBAETCS MX HEPALMOHAIBHBIM UCIIOJIb30BAaHUEM.

OnHMM 13 BaKHBIX aCIIEKTOB 3TOM IPOOJIEMBI SIBJISIETCS BOIIPOC O TOM, YEMY CJIe-
JIyeT OTAATh NPUOPUTET — MATEPHATUCTCKUM IMOJHOMOYMIM TOCynapcTa B chepe
3/paBOOXPAHEHUS] WM MHAWBUIYAJIbHBIM MpaBaM JIMYHOCTH U OCOOEHHO CBOOOJIE
pelaTth, Kakoil puck OpaTh Ha ceOsl UM Ha CBOMX JETel. JTOT BONPOC 00YCIOBIEH
JIOBOJIBHO PaclpOCTPaHEHHbIM CPeAM HAcCeJIeHUs] MHEHUEM, YTO ¢ TOUKH 3pEHHs pac-
MpeJIeIeHNs OTBETCTBEHHOCTHU OBITh BAKIIUHUPOBAHHBIMU XYK€, YEM TIOJIBEPTHY THIMHU
MH(EKINOHHBIM 3a00JIeBaHUSM, KOTOPBIE MOKHO NIPEIOTBPATHTH C TIOMOIIBIO BaKITUH,
Jla’ke €cJIM TpaBMa OJIMHAKOBA M PHUCK, CBA3aHHBIN ¢ 3aboneBanueM, Bbie (Ritov &
Baron, 1990).

B 3TOM KOHTEKCTE 0COOYIO 3HAUMMOCTh MPUOOPETaeT MpodiieMa 00s3aTeTbHOM
BaKIIMHALMU KaK MPaBOBOIO sBJIEHUS. B 3aKOHO1aTEIbCTBE COBPEMEHHBIX I'OCY1apPCTB
UCIOJIB3YIOTCS Pa3IMyuHbIE OJXO0/bI K €€ PEIIEHUIO B 3aBUCUMOCTH OT HCTOPUYECKOTO
Pa3BUTHS MHAUBHYaTbHOW aBTOHOMHH JJMYHOCTH M MPEOCTABICHHBIX el cBoOo. B
OJIHUX CTpaHaX BaKIIMHAIMS CTABUTCS B HEMOCPEACTBEHHYIO CBSI3b C BO3MOKHOCTBHIO
oOyuenus (CLHA ¢ 2015 r.) (Wang et al, 2014), B 1pyrux acCOUUUpPYETCs C «ITyOnmny-
HBIM 370poBbeM» (ABcTpanus ¢ 2016 T.)!, B TpeTbUX TOCYIapPCTBO MbITaeTCs YOEIUTh

! Tpe6GoBanuss K WMMYHM3alMM M TPOBEPKE 3J0POBbS JUIS MOJYyYEHHS CEMEHHOTO HAJOrOBOTO
nocobust. Pexum nocryna: https://www.dss.gov.au/our-responsibilities/families-and-children/benefits-payments/
strengthening-immunisation-for-young-children
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rpaXJaaH B HEOOXOAMMOCTH BaKIMHAIMH, MpelycMaTpuBas (PMHAHCOBBIE CAHKIUH
(ITonbiua) My Jaxe orpaHuuuBas ux ceodoxy (Ilakucran)?.

C TOYKM 3peHUsi 3TUKU OOIIECTBEHHOTO 3IpaBOOXPAHEHUS, BaKIIMHAIIMS B 3HA-
YUTENHHOW CTETICHN aHAJIOTUYHA UCTIOIB30BAaHUIO pEMHEH 0€30MacHOCTH B aBTOMOOU-
JSIX, U IOJIUTHKA 00s13aTeNIbHONM BaKLIMHAIIMY [TOJTy4aeT STUUYECKOE OMpPaBIaHUE MO TEM
K€ IPUYUHAM, 110 KOTOPBIM 3aKOHBI O IPUHYIUTEILHOM peMHE 0€30MacCHOCTH ITHYE-
cku onpasaanbl (Giubilini & Savulescu, 2019).

[lepBoHayaibHO 3aKOHBI 00 00s3aTEIBHBIX PEMHIX 0E€30MaCHOCTH BCTPETUIIH
00JIbI1I0E COPOTUBIIEHUE; OCHOBHOM KOH(JIMKT IIEHHOCTEH 3aKII0YaICsa MKy UH]U-
BU/IyaJIbHOW aBTOHOMHEM, C OJHON CTOPOHBI, M OJarompUsATHBIM aHAJIM30M 3aTpaT U
o01IecTBeHHOH Mob3bl, ¢ Apyrou. [IpumeuarensHo, yto Hanpumep, B CLA ToabKO
OJIMH M3 MATH Y€JIOBEK IMOCTOSHHO MOJIb30BAJICS PEMHSIMH O€30MacCHOCTH J0 MPUHSATHS
00s13aTeTTbHBIX 3aKOHOB, @& B HEKOTOPBIX IITAaTaX MOYTH TOJOBHHA HAaCEJCHHs Oblia
MIPOTHUB 3aKOHOB 00 00s13aTEIBHBIX PEMHSX 0€30MacHOCTH. B TeueHe HECKOIBKHX JIET
NpUMEHEHNE PeMHEel 0e30MacHOCTH CTalI0 IMIMPOKO PACTIPOCTPAHEHHBIM U MOIYYHIIO
ono0peHue B OONBIIMHCTBE CTpaH. B nuTeparype ObUIO BHICKa3aHO 3acIy KHBAIOIIEe
BHUMAaHHUsI MHEHHE, YTO MPABHJIO O NMPUMEHEHUH peMHEW 0e30MacHOCTH MpHOOpeno
3HAYEHUE HE TOJIbKO MPaBOBOW, HO U COLUAIBHOM HOPMBI UMEHHO MOTOMY, YTO €€
c/Ieany 00s3aTeNbHOM, 1 JIF0IM Havauu npucteruBarbes (Adams, 1982).

MOXHO TNpennoaokKUTh, YTO MOJOOHBIA MOAXOJ] MPUMEHUM K BaKIMHALIUH,
YUUTBIBast HEOOJIBIIINE PUCKU, KOTOPBIE ¢ Hell cBsi3aHbl. [Ipu mpoBeieHrH MOTUTUKH 005-
3aTeNbHON BaKIIMHAIIMK OHA MOTJIa OBl CTaTh COIMAILHOM HOPMOM, TOYHO Tak K€, Kak
NpUMEHEHNE peMHEH 0€301TacHOCTH B TEX CTpaHaX, IJIe OHU SBIISIOTCS 0053aTEILHBIMHU.

Bmecte ¢ TeM ¢ IOpUIMYECKOW TOYKH 3pEHUs 00s3aTelbHAs BaKI[MHAIIWS,
OyAy4u MHBA3WBHOW MPOLEAYPOH, TOHKHA HACHTH(PHUINPOBATHCS KaK MPUHYTUTEIb-
HOE MEMIIMHCKOE BMEIIATENbCTBO. B 3TOM acnekre BecbMa BaXKHBIM MPEACTABIISAETCS
YTOYHEHHE BOIIPOCOB O TOM, BO3MOXKHO JIM OTPAHUYEHHE WHAWBHUIYAJIbHBIX IPAB U
cB00OOA JU1s 11esiel O0IIECTBEHHOTO 3PaBOOXPAHEHHUS B KOHTEKCTE MPOTHUBOAEHCTBHS
JBYX ILEHHOCTEH: JTMYHOW HEMPHUKOCHOBEHHOCTH M OOIIECTBEHHOHW Oe3omacHOCTH?
Kaxoif u3 3TMX HEHHOCTEH NOJKEeH OTIaBaThCAd U OTAAETCS NPUOPUTET HA YPOBHE
3aKOHO/IaTEIbCTBA U IPABONPUMEHHUTEIBbHON NPaKTUKN?

B oreyecTBeHHO aUTEpaType MPEINPUHUMAINCH OTJEIbHBIE MOMBITKU U3yYe-
HUS 9ToM mpobiemaTnku (Anan'eva, Ivliev & Shmaeva, 2021). Jlns manpHelero,
0oJiee pa3BEPHYTOTO €€ UCCIIOBAHMS CIIEYEeT OOPATUTHCS B IEPBYIO OUEPElb K OIBITY
TeX CTpaH, TJIe MPaBOBasi 3alllUTa HHINBHULYyaJIbHBIX TIPAB OCYIIECTBISIETCS B UCTOPUYE-
CKOM M3MEPEHHUH JJOCTATOYHO JaBHO U HamboJee mocienoBarenbHo (Pierik, 2018).

OcHoOBHAA 4YaCTh

1. Onvim cospemennbix 20CyOapcme 6 nPAGOGOM PeZyaupoBaAHUU 00A3AMENbHOU
6AKYUHAYUU: 6b1O0DP UEHHOCHHBIX NPUOPUMEN 08

B opranuzanimoHHOM MJIaHE BaKLMHAIUS MPEACTABIsAET COO0M KOMIUIEKC Mepo-
NPUSTUN, HAPaBICHHBIX HAa (POPMHUPOBAHKME TPOTUBOMH(PEKIIMOHHOTO UMMYHHUTETA C

2 Tax, 0kos0 500 MAaKUCTAHCKUX POAMTENEH OBIIO APECTOBAHO MO IPUYUHE HETIONYYEHHS MX JIETHMH BAKI[HHBI
ot nonmuomuenura. Pexxum nocryma: http://edition.cnn.com/2015/03/03/asia/pakistan-polio-vaccine-arrests
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MOMOIIIbIO BBEJICHUSI B OPraHU3M YeJIOBEKa BAKIMH, KOTOPbIEe OPUIIHNATEHO PEKOMEH-
JOYIOTCSl WM TPEANUCHIBAIOTCS B CBA3M C TEM, YTO HMH(EKIMOHHBIE 3a00JI€BaHUS
NPEACTABIISIIOT CEPhE3HYI0 YIpo3y Ul 370POBbsl OTAEIBHBIX TPAXKAAH M CAHUTAPHO-
SMHJIEMHOJIOTHYECKOT0 Onaronoiayuus HaceaeHHs. OHa MOXET OCYILECTBIATHCS Kak
Ha J0OpOBOJILHOW OCHOBE, TaK M B 00s3aTelIbHOM HOpsiike. MHOTHE COBpEMEHHBIE
rocyJapcTBa CTAJKUBAIOTCS C TAKUM SIBIEHUEM, KaK aHTUBAKIMHATOPCTBO, KOTOPOE,
B YaCTHOCTH, BBIPA)KAeTCs B OCIIapUBAaHUK 0€30MacHOCTH U 3 (HEKTUBHOCTH IPHUBUBOK
U COTIPOBOKIAETCS MOSIBIICHHEM TPYIII JIIOJIEH, KOTOPhIE OTKA3bIBAIOTCS BAKIIMHUPO-
BaTh ce0sl WM CBOMX JieTel. [Ipu 3ToM MHOTHE U3 HUX MOTYT JyMaTh, YTO BaKIIMHBI B
LIEJIOM — 3TO XOPOIIO, U 1aXKe YTBEPKAATh, UTO y JIOAEH €CTh MOPAJILHOE 00sI3aTeb-
CTBO OBITh BaKIMHUPOBAHHBIMH, HO OHHU BBICTYMAIOT MPOTHB TOCYJapCTBEHHOTO
NPUHYXICHUS BO UMSI HHIMBHYaTbHOM CBOOOIBI HITH KaKOK-THOO APYTroii IIEHHOCTH,
HanpuUMep, Takoi, Kak ¢pusndeckas HenpuKocHoBeHHOCTh (Vines & Faunce, 2012).

CoBpeMeHHOEe ToCylapCTBO IPEJOCTaBIAET MM JOCTaTOYHO pPa3BEPHYTYIO
CHUCTEMY CPEJICTB TPABOBOW 3alIWTHl WHAMBHAYAIBHBIX MPaB OT HEOOOCHOBAHHBIX
orpaHudeHnii. Bmecte ¢ TeM rocynapcTBO Kak HOCHTENb ITyOJMYHOTO HHTEpeca
00513aHO 3alUTUTH HE TOJIFKO MpaBa OTAEIbHOTO MHIUBH/IA, HO ¥ OOIECTBO B IIEJIOM
OT T€X MacCIITaOHBIX YTPO3, KOTOPBIE MOTYT ITOBJIEYb MacCOBbIE HH()EKIIMOHHBIE 3200-
JICBaHUSI.

B cBA3u ¢ 3TMM BO3HHKAaeT HEOOXOAMMOCTb Pa3pabOTKH TroOCyIapCTBEHHOMN
NOJMTUKH, HANpaBICHHOW HA TapMOHHU3AIMI0O MHTEPECOB JIMYHOCTU B pealIU3aIlH
WHIMBUAYAILHBIX TIPaB U MyOIMYHBIX HHTEPECOB B 3aIlMTE OOIIECTBA Kak Ienoro. B
KayeCcTBE MHCTPYMEHTA TaKOW MOJUTHKH B COBPEMEHHBIX T'OCYJIAapCTBAX BHICTYIAET
06s3amenbHas 6aKyuHayus, KOTOpas M03BOJIET IOBBICUTh OXBAT HACEJIEHUS IIPHBHB-
KaMHU JUIs CHIDKEHHS 32001€Ba€MOCTH U CMEPTHOCTH.

s 0603HaueHHsI TAaKOTO BUAA BAKIIMHAIMM B aHIJIMHCKOM SI3BIKE HUCHOJB3Y-
IOTCS TakWe TEPMHHBI, Kak ‘“mandatory vaccination”, “compulsory vaccination”,
“coercive vaccination”, “obligatory vaccination” 0e3 aKIIEHTUPOBaHUS BHUMaHHS Ha
KaKHX- JIN0O CMBICTIOBBIX OTTEHKAX M PAa3IMUUIX MEXITy HUMH. BmecTte ¢ TeM B coBpe-
MEHHBIX JTUTEPATyPHBIX U JOKYMEHTAILHBIX UCTOUHUKAX IPOCICKUBACTCS TCHICHITHS
BBIJIETIATH JIBE€ OCHOBHBIE (DOPMBI 0053aTeIbHON BaKIIMHAIIMU: IPSIMYIO U KOCBEHHYIO.
Hon npamwoti popmori obs3amenvroli sakyunayuyu TOHUMAETCS TaKasi CUCTeMa BaKIIH-
HAI[MH, B KOTOPOH BBIMIOJHEHUE OOSI3aHHOCTH IO MPOXO0XKIACHUIO MTPUBUBKUA B KOHEY-
HOM cYeTe 00eCreunBaeTCs MPUHYAUTEIbHBIM BBEACHUEM BaKIMHBEL. B pamkax 3Toit
(OpMBI rpaxkJiaH BEIHY)KIAIOT K BAKIMHALIMY ITyTEM YCTAHOBIICHHS TIPSIMO FOpUIHYC-
CKOM 00513aHHOCTH BaKIIMHUPOBATHCS U NMPSIMOM YIpo3bl HACTYIUICHUS HEOJIAronpusT-
HBIX MOCJIEICTBUMH, B TOM YMCJIE YIPO3bI yTOJOBHOTO HAKa3aHUS®. DTO — 00s3aTelNb-
Hasl BaKIMHALUS «B ee aOCOJIOTHOM (opMey», KOTopasi IO OMPEACTICHUIO TPOBOIUTCS
HE3aBUCHMO OT TOTO, JaJl YEJIIOBEK COTJIacHe WM HET, a OTCYTCTBUE COTIIACHs U TOCS-
raTeabCTBO Ha (PU3MUYECKYI0 HEMPUKOCHOBEHHOCTh YEJIOBEKA HEABYCMBICIEHHO IMPO-
TUBOpEUYAT MOJOXKEHUsM cTaThii 8 EBpomeiikoil KOHBEHIIMU IO MpaBaM YellOBEKa
(Krasser, 2021). Ota popma BakIIMHALlMK, HAa HAI B3I, MOKET ObITh 0003HAaYEHA
KaK npunyoumenbHas BaKIIMHALMSL.

3 COVID-19 and mandatory vaccination: Ethical considerations and caveats. Available at: https:/www.who.int/
publications/i/item/WHO-2019-nCoV-Policy-brief-Mandatory-vaccination-2021.1
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KocBennas popma 06s13aTenbHOM BaKIIMHALIMY MTPEATNOIaraeT KOCBEHHbIE, OTHO-
CUTeNIbHbIE (POPMBI MPUHYKIEHUS, KOTOPbIE BIEKYT 32 COOOW HEraTHUBHBIE MOCIE[-
CTBUS B CIy4ae OTKa3a OT BaKIIMHAILIMHU, HO HE BKIIIOYAIOT MPUHYAUTEIHLHOE BBEICHUE
BaKIMHBIL. DTy QopMy (cuctemy) 00s3aTenbHON BaKIMHAIIMH BEIOUPAET OOJIBIIMHCTBO
COBpPEMEHHBIX rocyAapcTB. B ee pamkax 00s13aHHOCTh BaKIIMHUPOBATHCS YCTaHABIIU-
BaeTCs HE TMPSMO, a IMyTeM OTpaHUYCHUS WHIUBUIYATHHOTO BEIOOpa 0COOBIMHU CIIOCO-
Oamu, [nemasi TPUBHUBKY YCJIOBHEM, HANpUMeEp, TIOJIb30BAHMS —OIPEICICHHBIMHU
ycinyramu (IOCEIIEHHEe PEeCTOPaHOB, TEATPOB M Jp.) JHO0 paboTHl B OMPENEICHHBIX
oTpacisax (3ZpaBOOXpaHEHHE U Jp.) WIM OCYIIECTBICHHS IpaBa JOCTyNa K Tocyaap-
CTBEHHBIM JIbIOTaM.

Ota ¢popMma 00513aTEIbHOM BaKIIMHALIMY XapaKTEPU3YETCS TEM, UTO FOCYAAPCTBO
YCTaHABIIMBAET IOPUANYECKU 3HAYMMbIE YCIIOBUS, KOCBEHHBIM 00pa3oM BBIHYKJAI0-
[IM€ YaCTHBIX JIUI] CAeNaTh BHIOOP B MOJIb3y NMpHUBHBKU. C yuyeToM JaHHON (HOpMBI
MOHSATHE 00s13aTeNIbHON BaKIMHAIIMK MOYKHO OIPENIEIUTh KaK TaKyl0 CUCTEMY BaKIlU-
HAIlMK, KOTOpas MpeaycMaTpHUBaeT ONpeiesieHHbIe HEraTUBHBIE IMOCIEACTBHS B pe-
3yJibTaTe OTKa3a OT MPHUBHUBKH, CIIOCOOHBIE MOBJIHITH U MPEAHA3HAUYCHHBIE JIJIST TOTO,
YTOOBI OBJIMATH HA PEIICHUE JINIIA O BaKI[MHAIIHH.

B npaBoBOM cMbICIe TEpMUH «00s3aTeNbHAs) MPUMEHUTENFHO K BaKIIMHALIUT
O3HAYaeT, 4TO €€ peajn3alys SIBISAeTCs IOPHINIECKUM TpeOOBaHHEM, KOTOPOE B Ipsi-
MOU MJIM KOCBEHHOH (opme oOecrieunBaeTcsi MpeyCMOTPEHHBIMHA 3aKOHOM MepaMu
MIPABOBOT'O MPHUHYkAeHUsA. VIcX0s uX 3TOro 1o 00s13aTeNbHON BaKIIMHALIUEH CIe1yeT
MOHUMATb TaKOH MPABOBOI PEKUM, B COOTBETCTBHH C KOTOPBHIM OTKa3 OT BaKIIMHAIH
MpU3HAEeTCAd HE3aKOHHBIM M BO3HUKAIOT OCHOBAHUS HACTYIUICHUS JUIs JUIa HebIaro-
NPUATHBIX IOPUAUYECKUX MTOCIEACTBHIA.

AHanu3 OIbITa COBPEMEHHBIX TOCYJapCTB JaeT OCHOBAaHHUS IOJarath, 4TO
B Ka4eCTBE 00s13aTeIbHON BaKIIMHAIIMN MOKET PacCMaTPHUBATHCS TaKOE MPABOBOE pe-
TyJIUpOBaHUE, KOTa, HAIPUMED, Ha pOIUTENICH HETTPUBUTHIX JIeTel HajaraeTcs mrpad
WIN KOTJla IPeA0CTaBICHUE ONPEICTICHHBIX OJlar CTaBUTCS B 3aBUCHMOCTD OT BaKI[H-
Haruu aererd (Salmon et al, 2005), HanpuMep, UCKITFOYCHUE NIETEH U3 TOCYIapCTBEH-
HBIX MIKOJ 6€3 BO3MOXXHOCTH HEMEAMIIMHCKOTO ONPAaBJaHUs OTCYTCTBHS BaKI[MHALIUH,
WIM KOT/Aa OT pabOThl OTCTPAHSIOTCS HENPUBUTHIE PAOOTHUKHU, KOTOPHIE B COOTBET-
CTBUU C JICHCTBYIOIIKMM 3aKOHOJATEIbCTBOM MOJUIEKAT 00S3aTeNbHON BaKLMHALUH
(Navin & Largent, 2017).

B cnemnuanbHBIX HMCCIIeIOBAaHUSAX Ha OCHOBE NaHHBIX Mo 108 cTtpanam mupa Bce
noJI0OHOTO pojia HEraTUBHBIE IOPUIMYECKUE MOCIECACTBUSA AJS JIUI, Ha 3aKOHHBIX
OCHOBAHUSIX MOJUISKAIINX BaKIIMHAIINH, HO HE MPOIISAIINX e, pearaeTcs 0003Ha-
yaTh Kak mrpadueie cankuuu (penalties) (Gravagna, Becker & Valeris-Chacin et al.,
2020). Onu noapasiensitoTCs Ha YeThIpe BUA!

1) dunancoBble caHkuuu (mTpadsl), TpeTHA3HAYCHHBIC IS BO3JCHCTBHS Ha
(rHAHCOBOE TOJIOKEHHE OTIEIFHOTO HEMpPUBHUBILErocs juma. Takue mrpadsl ycra-
HOBJICHBI B 32 CTpaHax, U B OTJAENBHBIX M3 3THUX CTPaH MOTYT UCUUCISATHCS CYMMOM
Oonee, yeM B Teicsiuy nojutapoB CHIA;

2) caHKLUMH, KaCaOIIUECs OTPAHUYCHHS] POAUTENbCKUX MpaB WIH TMOTEpU
craryca onekyHna. Harpumep, B Tanuu cyiecTByOT nIpoLeaypbl, O3BOJISIONINE Bpe-
MEHHO JIMIIUTH NPaBa OMEKH B pe3yJIbTaTe HECOOMI0IeHUsI TpeOOBaHM O BaKIIMHALINH;
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3) caHkuuu 00pa30BaTEIBHOIO XapaKkTepa HaKa3aHMsl, KOTOpbIE HaIllpaBJIEHbI HA
TO, 4TOOBI TOBJIUATH HA JOCTYN HEMPUBUTOrO peOEHKa K 00pa30BaHMIO, HANIPUMED,
OTKa3 B 3a4HMCIICHUH WU OTCTPAHEHUS OT 3aHSATUH;

4) caHKIIMH B BHJIC JIUIIICHUSI CBOOO/IBI, TIPE/ITOIAraloNIie TFIOPEMHOE 3aKITIoUe-
HUE Ha CpOoK J10 6 MecsimeB. [Ipumenstores B 12 crpanax u Haubosee pacrpocTpaHeHbI
B Adpuxke (Gravagna, Becker & Valeris-Chacin et al., 2020).

[Tomaraem, 9To MOMUMO yKa3aHHBIX YETHIPEX BUAOB MITPA(HBIX CAHKIMHA Cie-
JyeT TaKKe BBIACIUTH TaKue, KaK OTCTPAaHEHHE OT pabOThl HEMPUBUTHIX paOOTHUKOB,
KOTOpbIE B COOTBETCTBHH C JCHCTBYIOIINM 3aKOHOJATEIBCTBOM MOJIEKAT 00s3aTEIhb-
HOM BaKIIMHAIIMK 1 OTpaHUYEHHUE [TpaBa NOJIb30BaHUS ONpeAeICHHBIMU POJa yCIyraMu
(moceneHre peCTOPaHOB, TEATPOB, MOJIB30BAHUS OOIIECTBEHHBIM TPAHCIIOPTOM H JP.)
wiu Os1aramu (rocy1apCTBEHHBIMH JIbTOTAaMHU U TOCOOHSIMH).

[IpaBuna o6si3aTeNbHON BakIMHAIMU JeiicTBYIOT Oosee yeM B 100 crtpanax
Mupa. OHM XapaKTepU3YIOTCS OIMPEIETICHHBIM CBO€0Opa3ueM U OCOOCHHOCTSIMH TpaK-
TUKH TIPUMEHEHHS B TOCYIapCTBAX, OTHOCSIIUXCS K PA3IMYHBIM MPABOBBIM CHCTEMaM.

1.2. Hcnonv3oseanue mexanusma 00a3amenbHoll 6aKUUHAYUU
6 anzno-caxconckux cmpanax (onvim Aecmpanuu u CIIA)

Monenb 00s3aTenbHONM BaKLIMHALMKU, KOTZa MPEJOCTaBICHHUE OINpeAeTIeHHbIX
Oyar CTaBUTCS B 3aBHCHUMOCTH OT TOJYYE€HUS NPUBUBKH, IIUPOKO HCIOIB3YETCs
B ABctpamuu. busis o npaBax 2017 r.* ycTaHaBIMBAET, 4TO KaXK/Iblil YETOBEK HMEET
MpaBo Ha PUNIECKYIO U TICUXOJIOTHUECKYIO0 HEMPUKOCHOBEHHOCTH (CT.12), a KaxapIit
pebeHoK 00agaeT OCHOBHBIMHU MPaBaMU U CBOOOJIaMU, U3TI0KEHHBIMU B HACTOSIIEM
bumie o nmpaBax, B HauOOJbIIEH CTEIEHH COBMECTHMBIMHU C BO3PACTOM OTIEIHLHOTO
pebenka (ct. 18). I[Ipu aTom B cT. 3 3TOoro bryuist onpenensercs, 9To U3I0KESHHBIC B
HEeM TIpaBa M CBOOOIBI MOJUIEKAT TOJIBKO TAKMM Pa3yMHBIM OTPaHUYCHUSM, TpEIy-
CMOTPEHHBIM 3aKOHOM, KOTOpPbIE MOT'YT OBITh SIBHO ONpaBAaHbl B CBOOOAHOM U JEMO-
KpaTtnueckoM obmectse (CT. 3).

3akoH (enepanbHOro mpaButTenbcTBa ABcTpanuu “‘be3 ykoma, 6e3 omuatel”
(“No Jab, No Pay”), BBoJsl OTpaHUYEHUSI MHIUBUAYaIbHBIX IIPaB, TpEOyeT, YTOOBI po-
JTUTENM BaKIMHUPOBAIM CBOMX JETed /sl TMOdy4YeHHs] (PMHAHCOBBIX JILIOT M JIUIIAET
UX TIpaBa CBOOOJHO pacCMaTpUBaTh PUCKU M MPEUMYIIECTBA MEIUIIMHCKOTO BMETIa-
TeIHCTBA B BUJIE BAaKIMHAIIMK. DTO MPSMO MPOTUBOPEUUT ABCTpasniickomy PykoBo-
CTBY TI0 IMMYHH3AIIH, B KOTOPOM H3JI0)KEHBI KPUTEPUU IOPUOULECKU OeliCmBUmenb-
HO20 coenacusi Ha MEIHMLMHCKOE BMENIATEIbCTBO. Takoe coryiacue, BO-IIEPBBIX,
«IOJDKHO OBITH JaHO TOOPOBOJIBHO B OTCYTCTBHE HEOOOCHOBAHHOTO JABIICHHS, TPH-
HYKJICHHS WIK MAHUITYJIALUANR», 1 BO-BTOPBIX, OHO «MOXKET OBITh J1aHO TOJBKO MOCIE
TOr0, Kak MOTEHIHAJIbHbIE PUCKUM U MPEUMYIIECTBA COOTBETCTBYIOLICH BaKIUHBI,
PUCKH €€ OTCYTCTBHS H TIOObIE aIbTePHATUBHBIE BAPHAHTHI ObLIH 00bACHEHBI JIUILY» .

Takum o0Opa3oM, MOKHO KOHCTaTHpPOBAaTh HaJUYHWE OYEBUIHOTO KOHQIHMKTA
MEX1y 3aKOHOM (eiepalibHOTO NpaBuTeIbcTBa ABcTpanuu “be3 ykona, 6e3 oriarsr”’

4 Australian Bill of Rights Bill 2017. Available at: https://www.legislation.gov.au/Details/C2017B00161
5 Australian Immunisation Handbook (AIH). Available at: 2013-9047.pdf - Yandex.Documents
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Y TIPaBOM Ha IOPUAMYECKHU ACHCTBUTENBHOE COTIacue, KOTOPBI UTHOPUPYETCS MOJHU-
TUKaMH{ U BpayaMH U JI0 CUX MOP OCTAETCS HE YPEryJIUPOBaHHBIM.

B ABcTpanuu aeTd IOJDKHBI MPOWTH BCE MPUBHUBKHU IO 2pAQuKy 6aKyuHayuu
JeTel paHHEro BO3pacTa, YTOOBI TMOJYYUTh JOCTYN K (UHAHCOBBIM ITOCOOUSIM.
C MomeHTa BeTyIuieHus: B cuity 3akoHa «be3 ykoma, 6e3 omnate» B stHBape 2016 T.
9TOT TpaduK MPOJIOIDKAET B COJIEPIKATEIHHOM IIJIaHE YBEIIMYMBATHCS 32 CUET J00aBIIe-
HUS B HETO €Ille OJIHOr0 yKoja OT TU(TepHH, CTOJIOHIKA U KOKIoma B 18 mecsues
(Tereps 10 mIECTH 103 /IS JIeTel), a TAaK)Ke HeJaBHO BKIIFOUYEHHOW KOMOMHUPOBAHHOM
BaKIMHBI MPOTUB MEHUHTOKOKKa ACWY 1151 12-MecsuHbIX nereit®.

Taxum 00pa3om, B IENSAX JOCTHKEHHUS ITyOIMYHOTO OJ1ara aBCTpaIHiCKOe Tocy-
JApCTBO MpHUOEraeT K MPHUHYXKIECHUIO CBOMX TpakJaH, a UMMEHHO poJuTeNed nereit
OTpeeIEHHOr0 BO3pacTa, K BaKIIMHALMU CBOUX JIETEH.

B ABcrpannu umenu MecTo ciy4yau, KOTJa CyAbl pa3peliajii BaKIUHALUIO
pebeHKa BOMPEKU COTIACHIO XOTsl ObI OHOTO U3 poauTeseil. Bo Bcex cmyyasx cyapu
MOCTAHOBJISTH, YTO OHU JCMCTBOBAJIM «B HAWTYUIIINX HHTEpEcax peOeHKay, U OCHOBBI-
BaJIM CBOE PEIICHNE Ha MPEICTABICHHBIX HAYYHBIX JI0KA3aTeIbCTBAX, BKIIIOUYAs OIICHKH
pHCKa MPAKTUKYIOIUMH BpadaMH.

Tak, B gene I'mmmuk u MbdpuoH', paccMOTpeHHOM B BepxoBHOM cyje
KBuncnenna, ydactBoBanmu 00a poauTelns, KOTOpbIE OTKAa3alMCh BaKIUHUPOBATh
pebeHka, poXkIeHHOTO OT MaTepu ¢ XPOHUYECKUM IemaTuToM B, TeM cambIM moaBepr-
HyB pedenka 10—20 % pucky 3apaxkenus. B ciydae nundunupoBanus y pebenka obia
90 % BepOATHOCTb pa3BUTHUSI XPOHUUECKON MHPEKIUU U, CIEA0BaTENbHO, 25 % Bepo-
ATHOCTb Pa3BUTUSL ILUPpO3a H/WIM TENaTOLEIUTIONIAPHON KapIUHOMBI. MianeHna
Helb3s ObLIO 00CiieoBaTh 0 JACBSATH MECSIEB, HO MOXKHO OBLJIO Cpa3y ke cAeaThb
MPUBHUBKY OT BO3MOXKHOCTH 3apaxkeHHs. MenuuuHckas Opuraga yTBepikaaia, 4To
peOEHOK TOJIKEeH OBITh BAKIIMHUPOBAH, YTOOBI 3HAYUTEIFHO CHU3UTh PUCK 3apasKEeHUSI.
B stom ciydae cyapst [lanToH NpHHAT pelieHne cienaTh peOeHKY IPUBHBKY.

Jis pacKpBITHSI IPABOBOTO MHCTUTYTA 0053aTEIbHON BaKI[MHAIIMH B KOHTEKCTE
3alIUThl HHIUBHUYaJbHBIX IPaB U CBOOOJ BEChbMa 3HAYUTEIbHBIN HHTEPEC MPeaCTaB-
nsiet Takxke onbIT CIIA. B aToii ctpane B 1901 1. cMepTenbHas SnuAeMust OCTIBI IPO-
KaTHJIaCh IO CEBEPO-BOCTOKY, M COBETHI 3ipaBooxpaneHust bocrona u KemOpupka mo-
TpeOoBaIM BaKLMHALMHU BeexX xkuTened. OJHaKo HEKOTOPbIE U3 HUX OTKAa3aJlHCh ClIe-
JaTh MPHUBUBKY, 3asBUB, YTO MOCTAHOBJIEHUE O BAKIMHAIIMKU HApPYyIIAET UX JIUYHBIC
npasa U cBOOO/IbI, KOTOPBIMH OHHM 00JIaat0T B cOOTBETCTBUU ¢ KoHcTUTYLIMEH.

OauH U3 ATUX NMPOTUBHUKOB MPUBHMBKU — MACTOpP XEHHUHT SIKOOCOH 10Ben
CBOM KpECTOBBIM MOXOJ MPOTUB BakUUHBI 10 BepxoHoro cyga CLLIA, koropsiii B
1905 r. o aeny «dko6con MpoTUB MaccauyceTcy IpHHAN UCTOPUUYECKOe perneHue’.
B sTOM pemiennu cy1 nmpu3Hai IpaBo MPaBUTENILCTBA «Pa3yMHOY» MOCATATh HA TIUYHbBIE
cB00OO/IBI BO BpeMsl Kpu3nca OOIIECTBEHHOTO 3/IpaBOOXpaHEeHMsI, HAJIOXKUB mITpad Ha
TeX, KTO OTKazajcs OT BakuuHaluu. bojee Toro, cynom ObUIO OTMEYEHO, YTO Ha

®National Immunisation Program Schedule. Available at: https://beta.health.gov.au/health-topics/
immunisation/immunisation-throughout-life/national-immunisation-program-schedule

7Re H [2011] QSC 427.

8 Jacobson v. Massachusetts, 197 U.S. 11 (1905). Available at: https:/supreme justia.com/cases/
federal/us/197/11/
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roCy/apCTBE JEKUT 00SI3aHHOCTH 10 MPUMEHEHUIO IPUHYKJIEHUS, €CIIH 3TO HE00XO0-
JUMO JUTS 3alUTHI )KU3HEeH rpa)aaH OT yrpo3bl CMEPTENBHOIO 3a00I€BaHUSL.

Pemenne BepxoBnoro Cyna CILA no neny fkobcona nmpotuB Maccauycerca
npuobpeno xapakrep cyaedHoro npeueaenta. B camom navane nangemun COVID-19,
KOTI'Jla IITAaThl U311 MPUKAa3bl O 3aKPBITUU MPEANPUATUN U 3alIPETUIIM MacCOBbIE CO-
OpaHMsl, HECKOJBbKO CyJei OmpaBAaad 3TH OTrPaHUYEHHUs, COCIABIINCh Ha JEJ0
SxoOcona npoTtuB MaccauyceTca, HOCKOJIBKY 3TO ObUIO MOCJIEHEE MOCTAaHOBJIECHUE
BepxoBHoro cy/a, KOTopoe NpsiMO Kacaaoch HOJTHOMOYHI IITaTa BO BpeMs ANUAEMUH.
VY4uuTeBas CymiecTBOBaHHE JTOTO MPEIENeHTa, MOKHO MPEINOIOKUTh, YTO MCKU O
HapYIICHUN KOHCTUTYIIMOHHBIX MTPaB MPUHYIUTEILHON BaKIIMHAIIUEH, 3asiBIICHHBIC HA
tepputopuu CIIA, OyayT mpourpaHsl.

Bwmecre ¢ Tem B pemmernn Bepxoaoro Cyna CIIA mo neny SIkoOcona mpoTuB
MaccauyceTca UIMEETCsl HECKOJIBKO BaKHBIX MOMEHTOB, Ha KOTOpBIE HEJb3s HE 00pa-
TUTh BHUMaHue. OUH U3 TaKMX MOMEHTOB CBSI3aH C T€M, UYTO YKa3aHHasl MO3ULIMS
Bepxosnoro Cyna CHIA, kak sIBCTBYET U3 €ro peleHusi, MOKET CUUTAThCsl 00OCHO-
BAaHHOH, TOJIBKO €CJIM CMEpTeNbHasl yrpo3a peajbHa U He SIBJIETCS] OpraHu30BaHHOM
HOJUTUYECKOH yJIOBKOH, U JIM1Ia, OpraHu3yolue o0MaH, He SIBJISIOTCS OJTHOBPEMEHHO
cyObeKTaMu, yIoJTHOMOUYEHHBIMH OIIPEEIATh peaIbHOCTh yrpo3sl. Bmecte ¢ Tem Cya
JIOITYyCTHII, YTO YIPO3a MOXKET U He ObITh PEATbHOM, B CITydae €ClIU Te, KTO IPUHUMAIOT
pellIeHHe O BaKIMHAIMK, BEPAT B €€ pealbHOCTh. JTa YacTh CYyAE€OHOTO peIieHus
o0ecrieynia Ja3eKy A5l YNHOBHUKOB, KOTOPBIE MOTYT COCIIAThCS HA TO, YTO UM JIaJIH
IIJIOXOU COBET.

B mrate Texac’ B cyz 6b11 3asBi1eH Uck 117 cOTpyIHUKOB FOCIMTANS, KOTOPhIE
TpeOoBalM OTMEHbl MPUHYAUTEIbHONW BakUMHAUU. B wacTHOCTH, B HCKe ObLIO
3asIBJICHO O HApYLIEHUH MEIULIMHCKUX THYECKUX CTaHAapTOB, U3BECTHBIX Kak HropH-
6eprekuii kozieke'®. B ucke GbLIO Takke 3asABIEHO O HEAOMYCTUMOCTH TIPUHY IUTEb-
HOM BaKIIMHALIMU KaK YCIIOBUS MPOJOJDKEHUS pabOThl B OOJIBHUIIE.

DKCnepTsl IO IaHHOMY JIeITy Cpasy 3asBUIIM O CIIOPHOCTH YTBEPIKICHUS HCTIIOB
O TOM, YTO BaKI[MHA HOCHUT JKCIIEPUMEHTAIBHBIA XapakTep: ACCSITKH THICSY JIIOICH
MPOXOIMIN KIIMHUYECKUE UCTIBITAaHUS TpeThel (a3pl BakuuH npotuB MPHK, n Huka-
KHUX TIpo0JIeM ¢ 0€301MacHOCThIO O0OHAPYKEHO He ObUT0. MeXay TeM UCTIBI OOBHHSITH
TOCHHUTAIBHYIO aJIMUHHUCTPALUIO B HApYyIICHUH 3aKOHOAATENbCTBA INTATa, a TAKKE
(benepanbHOro 3aKOHA O 3/IPaBOOXPAHEHHMH, KacarOIIErocs UCIOIb30BaHUs METUIIH-
CKUX U3JIeIHMIA B Ype3BbIYAHBIX CUTYALUAX, 3a5BJISS, YTO BAKIUHBI MPOTUB KOPOHABU-
pyca ObUTH pa3peLIeHbl TONBKO AJIsl 3KCTPEHHOTO UCTIOIb30BaHMs U TIOITOMY HE MOTYT
OBITh CAHKIIMOHUPOBAHBL. VICTIIBI MpOCUITN CyA M3/1aTh MPUKa3, 3aMpeIarofi roCIu-
TaJI0 YBOJBHATH HEPUBUTHIX COTPYAHUKOB. OJIHAKO MX MCK OBUT CYZOM OTKJIOHEH
(Hough-Telford et al., 2016).

9117 staffers sue over Houston hospital’s vaccine mandate, saying they don’t want to be ‘guinea pigs’.
Available at: https://www.washingtonpost.com/nation/2021/05/29/texas-hospital-vaccine-lawsuit/

19 HiopuGeprekuii KoJeKe — MepBbIi MEKyHAPOIHBIN JOKYMEHT, COCTABIEHHBIH aMEPUKAHCKUMU CYIbAMU
no nroram HiopaGeprckoro npomuecca 1 BBOASIINH STHIECKHE HOPMBI [T YIEHBIX, 3aHIMAIOIHXCSl METUIIH-
CKMMH JKCIIepUMeHTaMu Ha Jro/s1x. OH BkitouaeT 10 MPUHIUIIOB, MIABHBIM U3 KOTOPBIX SIBISIETCS 00s3aTeNb-
HOe MOOpOBOJILHOE COTJIacHe YYacTHHKA OYyAyIIMX HCciaeaoBaHuid. [Ipy 3TOM dYeloBEeK MOIKCH OBITh
UH(GOPMHUPOBAH O XapaKTepe, MPOJ0JDKHTEIBHOCTH, eI U BO3MOXHBIX MOCJIEICTBUSAX ONBITA M CII0co0a ero
HPOBEACHHUSL.
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JanHoe cyne0HOe [1eno, Kak U aHAJIOTUYHBIE JIeN1a, IPOXOAAIINe Yepe3 Ccyae0-
HYIO CUCTEMY, MOTYT HOBJIMAThH PELICHUs, Kacaloulecs: Ha TpeOOBaHUs BaKLIMHAIIUN
paboTHuKOB. [lockonbKy maHeMusl yHecsa )KU3HU OTPOMHOTO YKCiIa AMEPUKAHLIEB U
oOHa)KMJIa MacIITaOHBIM KPU3HUC B CUCTEME ITyOJUYHOTO 3PaBOOXPAHEHMSI, MOXKHO
HPEATNONIOKUTh, YTO CYJbH MOTYT MPU3HATh NIPaBO paboTojarenei TpeOboBaTh BaKIH-
HAIlUU OT CBOMX PaOOTHHKOB.

Jnist packpeITUS MeXaHH3Ma 00s13aTeIbHOM BaKI[MHAIIMHN KaK [IPABOBOI'O MHCTH-
tyTa B CIIIA BayKHO Takke 0OpaTHTHCS K Cy/IeOHOMY MPELEACHTY, CIOKUBIIEMYCS B
HEKOTOPBIX IITaTax. Peub HAET 0 TeX Cirydasx, Kor/ia 0TKa3 poAUTENel OT BaKIIMHAIIIH
JeTell paccMaTpUBAeTCs Cy/laMH KaK MEIUIIMHCKOE MPeHeOpekeHne, KOTOPOE MOKET
HIOBJIEYb YTOJIOBHO-IIPABOBOE MpecieaoBaHne. MeauuuHcKkoe peHeOpexeHne — 3To
0TKa3 OT 0OpalleHus 32 MEIUIUHCKON MOMOIIBIO JUI IPEIOTBPAIIECHUs, HCCIIe10Ba-
HUS WK JedeHns Gonesnu' ',

[ToMrMO BO3MOKHOCTH BMEIIATENbCTBA JIMIIA, HA3HAYEHHOI'O I'OCYIapCTBOM,
npeHeOpekeHre MeAUIMHCKUM 00CITy>KUBaHUEM MOJKET TaKXe IPUBECTU K OYEHb Ce-
PBHE3HBIM IOPHIMYECKUM TTOCIEACTBUAM Il pOIUTENS WK onekyHa. Hanpuwmep, po-
JUTETIO MOXKET OBITh MPEIBSIBICHO OOBUHEHHE B )KECTOKOM OOpalieHHH ¢ peOCHKOM,
YTO MOXKET MPUBECTU K YTOJIOBHOMY MITpady ¥ TIOPEMHOMY 3aKIIOYCHHIO.

[TpenebpeskeHre METUIIMHCKAM 00CITy’)KUBaHUEM — 3TO Pa3HOBUIHOCTH IPEHe-
OpexxeHUs] K peOeHKy, KOTOpas OTHOCHTCS K O€3IeHCTBHIO POIHTENeH B yXoJe 3a
CBOMM peOEHKOM, a HE TOJIBKO K METUIIMHCKOH momontn. Kak npeHeOpexxeHne 1eTbMu,
TaK U KECTOKOE 00OpalleHre ¢ HUMHU (IeWCTBUS pOAUTENCH, KOTOPbIE MPUBOAAT K IPU-
YHHEHUIO Bpela peOeHKY) MPEACTaBISIOT COOOM KeCTOKOe 00palleHe ¢ IEThbMH U Ka-
paroTcs COrJIacHO YroJIoBHOMY 3akoHojaarenscTBy CIIIA.

Taxum 00pa3zoM, B KauecTBE OJHON M3 BaXXHBIX I'OCYJAapCTBEHHBIX CTpaTeruit
oOsi3atenpHON BakuuHaimu B CIIIA cocTouT B ycTaHOBKE paccMaTpUBaTh OTKa3 OT
BaKIMHBl KaK MEIMIMHCKOE IMpeHeOpeKeHHe W cooOLIaTh O POTUTENSX B CIYXOY
3amuThl geredt (CPS) wimm apyroe ananormunoe areHtcTBo (Chervenak, McCullough
& Brent, 2016). CyTb 3T0ii cTpaTeruu BEIpaKaeTCsl B TPEOOBAHUH BaKIIMHUPOBATH pe-
OeHka, YTOOBl OH MJIM OHA MOT HOCEIaTh FOCYJapCTBEHHYIO, YACTHYIO MU MPHUXO-
CKYIO HIKOJY MJIH 00€CTIEYHBATh «IPYTrOe aJeKBaTHOE M CUCTEMAaTHYECKOe 00ydeHHE»,
Takoe KaK JOMalIHUNA peneTuTop. Tak, 3aKOHOJAATeIbCTBO IITaTa ApKaH3ac yCTaHaB-
JMBaeT TpeOOBaHME O BAaKIIMHALIMYU KaK YCJIOBHE MTOCEIIEHUS aKKPEIUTOBAHHOM IIKOJIbI
U HE JIOIyCKaeT KaKuX- JINOO peIMIHO3HbIX UCKIIIOUEHUH 13 3Toro npasuiia. CooTBeT-
CTBEHHO, OTKa3 pOJUTE]eH OT BaKIMHALMHU, KOIJAa OH MellaeT peOeHKy Mocelarsb
LIKOJTY, B CY/IcOHBIX PEIICHUSX PACCMATPHBAETCS KaK ABJISAETCS NpeHeOpexkenue'?,

B ornensubix mtatax CLLIA opransl 31paBooXpaHeHHs Ha/leleHbl TaK Ha3bIBae-
MBIMU  Ype38blUAUHbLIMU  NOIHOMOUUAMYU B chepe 3ApaBOOXpPAHEHUS B YACTH
TIPYHYKIEHHUs JIUI K BakuuHanuy. Hanpumep, B mrate Buckoncun'® B upe3BbryaitHbIx

1 DePasquale S. Childhood immunizations and the role of a county department of social services. Juvenile
Law Bull. January 2015; No. 2015/01.

12 Cude v State, Supreme Court of Arkansas (1964), Mannis v State, Supreme Court of Arkansas (1966).
132016 Wisconsin Statutes & Annotations. 252. Communicable diseases. 252.041 Compulsory vaccination
during a state of emergency. Available at: https://law.justia.com/codes/wisconsin/2016/chapter-252/
section-252.041//
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Cllydasix OpraH OOIIECTBEHHOTO 3/IPABOOXPAHEHUS] MOXKET IIPU HEOOXOIUMOCTH IPe-
IPUHATH CIETYIOIUE NeHCTBUA Ui yCTPaHEHUs YpEe3BbIYaliHOM CUTyalluu B 00JIacTH
0OIIECTBEHHOTO 3]paBOOXPAHEHUSI:

— TpHUKa3aTh JOOOMY YEIOBEKY CAeIaTh BaKIMHALIUIO, €CIM TOJIbKO BAaKI[MHA-
IIUsl HE MOKET IPUYMHUTH CEPhE3HBIN Bpe YETOBEKY MIIM €CIIH YEJIOBEK 110 PETUTrno3-
HBIM NPUYMHAM HE OTKAa3bIBAETCS OT BaKLIIMHAIINH;

— M30JMPOBATH WIM MIOMECTUTH B KApAaHTHH JIF000€ JIMII0, KOTOPOE HE MOXKET
WIN HE KelaeT M0 NMPUYMHAM, YKa3aHHbIM B IpPEABbIIYIIEM MOAMYHKTE, MOTyYUTh
BaKI[MHALIMIO.

B mrrate KonnektukyT'* B cilyuae upe3BbluaiiHoil cutyanun B 061acTu ooiie-
CTBEHHOI'O 37paBOOXPAHEHUs, OOBABICHHOM I'yOepHAaTOpPOM, YNOJHOMOUYEHHBIM MM
KOMHCCap MOXET U3[aTh IPUKa3 O BaKLIMHALMYU JIUL, IPUCYTCTBYIOLIMX B IIpeaesiax
reorpauecKoro pernoHa Wiu o0JacTd, KOTOPYK KOMHCCap CUHUTAeT pa3yMHOM U
HEOOXOIUMOM JJIsi MPEeNOTBpAIleHUs] paclpOCTPaHEHUs WIM OCTAaHOBKHM pa3BUTHS
MH(EKIIMOHHOTO 3a00JIeBaHHS WIH 3apaKeHHs, KOTOPbIE CTalu MPUUYNHON 0ObsBIIE-
HUSI TaKoW upe3BblYaliHON cuTyaruu. Komuccap nomkeH nHGOpMUPOBATH JIUIL, TOJ-
[a/IafoIMX MO/ e CTBHE TAKOTO TIOCTAHOBIIEHHS O BaKIIMHALIMH, O IPEUMYIIECTBaX U
pHCKax BaKLMHbI, a TAK)KE O BO3MOYKHOCTHU OTKa3a OT BaKI[MHALMY 10 JT000H MpUYnHE,
BKJIIOYAsl, IOMUMO IIPOYEro, MO0 MEIUIMHCKUM IOKa3aHUSM, 10 PEIUTHO3HBIM HIIH
UHBIM yOexeHusaAM. Hu oMH yenoBek He MOKeT ObITh BaKIIMHUPOBAH, €CIIU 3TO JIUIO
SBIISIETCS HECOBEPILEHHOJIETHUM, €r0 PpOAUTENb WIM ONEKYH HEe IpeJoCTaBHIN
NMCbMEHHOE Corjlacue Ha BakuuHanuoo. OHAKO KOMHUCCAp MOXKET M3/1aTh IPUKa3 O
KapaHTUHE WM U30JSAIMH, B 3aBUCUMOCTU OT OOCTOSITEIBbCTB, JHOOOT0 4eI0BeKa UiIH
IpYMIIBI JIUL, KOTOPbIE HE MOTYT WJIM HE XOTAT 110 KaKOH-JINOO U3 YKa3aHHBIX IPUYUH
IIPOUTH BAKIIUHAIIUIO.

B mwrare Hero Mexuko', Bo BpeMs 4pe3BbIYaiiHON CHTyaluK B 061acTH 0011e-
CTBEHHOTO 3IpaBOOXPAHEHUS IS 3alUTHI OT PacpOCTpaHeHNUsI MH(EKIIMOHHOTO 3a-
OoJieBaHUSI MUHHCTP 3APaBOOXPAHEHHS MOXKET U30JIMPOBATh WK IIOMECTUTh B KapaH-
THH 4€JI0BEeKa, KOTOPBIN HE MOXKET MJIHM HE JKEJIAeT MO COCTOSIHUIO 37I0POBbSI, PEIUTUU
WIH yOeKICHUSIM MPOUTH BaKI[MHALIMIO.

1.3. Onvim ucno1b306aHUA NPAGOBO2O MEXAHUIMA 00A3AMENbHOU 6AKUUHAUUU
¢ cmpanax Eepocorosa

Craths 3 Xapruu Esponeiickoro Corosza (CFR) 06 ocHoBHBIX mpaBax'® rapan-
THPYET IIPAaBO HA HENIPUKOCHOBEHHOCTH JINYHOCTH. B COOTBETCTBUY C TAaHHOM CTAaThel
KK YeJIOBEK MMEET NPaBO Ha YBAKEHHE CBOCH (DM3MUYECKOW W TICHXHUYECKOM
HETIPUKOCHOBEHHOCTHU. B 0651acTH MeIUIIMHBI U OMOJIOTUU HEOOXOAUMO, B YaCTHOCTH,
cobmoaTh CBOOOJHOE M OCO3HAaHHOE COIVIaCHe 3aMHTEPEeCOBAHHOIO JMIA Ha

142013 Connecticut General Statutes. Title 19a — Public Health and Well-Being. Chapter 368a — Department
of Public Health. Section 19a-131e — Orders of vaccination. Appeal of order. Hearing. Available at:
https://law justia.com/codes/connecticut/2013/title-19a/chapter-368a/section-19a-131e/

152006 New Mexico Statutes — Section 12-10A-13 — Vaccination and treatment. Available at:
https://law justia.com/codes/new-mexico/2006/nmrc/jd_12-10a-13-73cf html

16 Charter of Fundamental Rights of the European Union. Available at: https://www.europarl.europa.eu/
charter/pdf/text_en.pdf/
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MEIUILMHCKOE BMEIIATEIbCTBO B COOTBETCTBUHU C INPOLEAYPaMH, yCTAHOBJICHHBIMU
3akoHOM. BMecte ¢ Tem cornacHo cT. 35 XapTuu, MOCBSIIEHHON 3JpaBOOXPAHEHUIO,
«KaXKIBI YeNOBEeK MMEET MpaBO Ha JOCTYN K MPO(UIAKTHUYECKONW MEIULINHCKOMN
MOMOILY U IPaBO HA MOJy4YE€HHE MEAULIMHCKOM MOMOILY Ha YCIIOBUSX, YCTaHOBJIEHHBIX
HallMOHAIBbHBIMH 3aKOHAMU U MPAKTUKOM. BEICOKUI ypOBEHBb OXpaHbI 3I0POBbSI YEIO-
BEKa JIOJDKEH OBITh 00OECTIeueH MPH OMPEICTICHUN M OCYIIIECTBICHUN BCEH MOJIMTUKA 1
nearenbHOCTH COr03a.

Taxum oO6pa3zom, B XapTHu npaBo Ha (PU3MIECKYI0 HEMPUKOCHOBEHHOCTH KOppe-
JUPYET BBICOKOM IEHHOCTH IMyOJIMYHOTO 37paBooxpaneHus EBpocoroza. [lns Toro,
YTOOBI OHATH PEATBbHBIM MEXaHU3Ma STON KOPPESAIHH H YTOYHUTh, IPUOPHUTET KaKOH
LEHHOCTU OYyJeT OTAAaH Ha MpaKTHKE, CIeAyeT OOpaTUTbCA K COOTBETCTBYIOLIUM
CcyIeOHBIM aKTaM.

B niepByto ouepesb cpeau TakKuX akTOB HEOOXOAMMO BBIJICIHUTH perieHue EBpo-
neiickoro Cynaa no npasam uenoseka (ECITY) B oTHomeHnn o6s13aTeNIbHOM BaKIIMHA-
1y (compulsory vaccination), B KOTOpOM OHa MPU3HAETCS HEOOXOAMMOM B JeMOKpa-
THYECKOM TOCYapCTBE HE3aBUCUMO OT TOTO, KAKHE KOMIIOHEHTBI €€ COCTABIISIOT .

B sTOM pemenun no rpymnmne aen «BaBpkuuka nmpotus Yernickoit PecrryOnukmy,
BO30YKJICHHBIX TI0 3asBJICHUSAM YEHICKUX CeMeil, Haka3aHHBIX 3a 0TKa3 OT 00s3aTelb-
HBbIX UHBEKIUH 175 cBoux neret, ECITY B anpene 2021 r. moctaHOBUI, YTO IE€MOKpa-
TUYECKHE FOCYAapCTBAa MOTYT J€JIaTh BaKLMHALMIO 00sA3aTE€IbHON U 3TO HE CIeAyeT
paccMaTpuBaTh Kak HapylleHHe JAeMOKpaTuueckux HopM'®. DTo pemenue 06
00s3aTeTbHON BaKUMHAIIMKM TPOTHB JETCKUX 3a00JeBaHMii, KaK CIpaBeAJIMBO MoJia-
rarT SKCHEPThI, MOKET MMETh IOCJIEACTBUS AJs MOJMTUKM BaKIMHALMU TPOTUB
COVID-19, xots ciny4an 3a0oneBanusi B Uexuu, 0 KOTOPBIX peyb UIET B Jeiie, ObLIN
3apETUCTPUPOBAHBl 33JI0JIT0 10 HBIHEIIHEW MaHJIEMHM M KacaloTCs BaKLUMHALMUU
MaJleHbKHX JeTeit'’.

B ykazannom pemennn ECITY ycranosui, uto B Yemickoit PecriyOmnuke cye-
CTBYET 00111ast IopuIndecKas 00s3aHHOCTh BaKIIMHUPOBATH JIETEH OT IEBATH OOJIe3HEH,
KOTOpbIE XOpOIIO W3BECTHBI MeAMIMHCKOW Hayke. CoOmroneHue 00sS3aHHOCTH
HE MOXKET OBITh IPUPAaBHEHO K (pM3NUeCKOMY NpuHYXaeHuo. Porntenu He cobmona-
IOIIME JIaHHYIO0 OOS3aHHOCTH 0€3 YBaXXUTEIbHOH MPUYHHBI, MOTYT OBITH omTpado-
BaHbl. HeBakUMHUpPOBaHHBIE I€TH HE NMPUHUMAIOTCS B JETCKUE Cajbl (MCKIIIOUEHUE
CIENAHO I TeX, KTO HE MOKET ObITh BAKIIMHUPOBAH 110 COCTOSIHUIO 3/10POBbS).

ECIIY Obu10 Takke yCTaHOBIJIEHO, YTO B COOTBETCTBUU C ICHCTBYIOIIMMHU Cy1€0-
HBIMHU TIpEIeIEHTaMH 00s3aTeIbHAast BaKIIMHAIIMS KaK HeJOOPOBOJIBHOE MEIULIMHCKOE
BMEIIATEITHCTBO MPEACTABIIAET COO0H MOCIATAaTENBCTBO HA (PU3UIECKYIO IIETTOCTHOCTD 1
TakuM 00pa3oM 3aTparuBaeT yBaK€HUE YACTHOM JKU3HHM, 3aluimaemMoe cT. 8§ EBporeii-
CKOHM KOHBEHIIMH O 3aIllUTE MpaB YeJIOBEeKa M OCHOBHBIX cBOOOI (manee — EBporieii-
CKasi KOHBCHIIHS).

17 Europe Rights Court Backs Obligatory Vaccinations. Available at: Europe Rights Court Backs Obligatory
Vaccinations | Barron's (barrons.com)

18 Pavel Vavficka and others v. Czech republic (N° 47621/13). Available at: https://eclj.org/conscientious-
objection/echr/pavel

19 European human rights court: compulsory vaccinations are “necessary” and don’t violate human rights, no
matter what’s in the vaccine. Available at: https://www.medicine.news/2021-04-09-europe-court-compulsory-
vaccinations-legal-mandatory-coronavirus.html
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Pemast Bompoc 0 JOMyCTUMOCTH TaKOTO BMEILIATENIbCTBA B chepy AeHCTBUSA CT. §
nanHoi Konsennuu, ECITY ucxoaun u3 Toro, 4To OH JOJDKEH PEIIUTh, COOTBETCTBO-
BaJIO JIM OOXKalyeMoe BMEIIATEIbCTBO «HACYIIHOW OOIIECTBEHHOM MOTPEOHOCTH,
OBLIO JIM OHO» COPa3MEPHO TMPECIeyeMOil 3aKOHHOM 1€, SIBJISIOTCS JIU MPUYHHBI,
MPUBEJICHHBIE HAIMOHAJIILHBIMU BIIACTAMM JUJII €T0 ONPaBJaHUs, OTHOCSIIUMUCS
K JIeJy U JJOCTaTOYHBIMHU.

B xoxe pazbuparenscta nena Cya mpu3Hai, YTO YEHICKas MOJIMTHKA TIPECiIeo-
Bajia 3aKOHHBIE LIEIH 3alUThI 3[0POBbS, a TAKXKE MPaB IpakJaH, OTMETUB, YTO BaKIU-
HaIMs 3alMIIAeT KaK TeX, KTO €€ MOJIy4aeT, TaK U Te€X, KTO He MOT'yT ObITh BaKLIMHU-
POBaHbI IO MEAULIMHCKUM MMOKA3aHUSAM U IIO3TOMY 3aBUCAT OT KOJUIEKTUBHOTO UMMY-
HUTETa JJIs 3alIUThI IPOTUB CEPbE3HBIX 3apa3HbIX 3a00aeBaHuil. Cya Takxke cyell, 4To
HINPOKasi «CBOOOa YCMOTPEHUSD) SIBIISIETCS HAJIISKAIIEH 15l TOCY 1apCTBA-OTBETYMKA
B 3TOM KOHTEKCTE.

Hcxoms u3 3Toro 06s13aTeNIbHy 0 BaKIIMHAILIMIO MOKHO pacCMaTpUBaTh Kak OTBET
HAITMOHAIBHBIX BIIACTEH HA SIBHYIO COIMAIbHYIO MOTPEOHOCTH B 3aIMUTE WHIUBUIY-
ITBHOTO W OOIIECTBEHHOTO 3/I0POBBS OT pacCMaTpUBaEMbIX 3a00JIEBaHUH U B 3aIIUTE
MPOTHUB JIFO0OW TEHIEHIMM K CHI)KCHUIO TOKa3aTesield BaKIWHAIMHM CPEeld JIeTeH.
C yueroMm storo Cyn 3asBWIJI, 4TO TOJUTHKA B OONACTH 3ApaBOOXpaHeHHs Yexuu
COOTBETCTBYET «HAWIy4IIMM HHTepecam» jereit”’. Tlo MHeHHMIO cy/a, Leb TOJKHA
3aKJIF0YATHCS B TOM, YTOOBI KaX/Iblil peOeHOK OBLI 3aIIMILEH OT CEPbE3HbIX 3a00JIeBa-
HUH C MOMOUIbIO BaKIMHAIIMK UM B CUITY KOJJIEKTUBHOTO MMMYHUTETA.

B pesynbrate ECITY nocraHoBmII, 4TO B IEHCTBUSAX YEHICKUX BIacTel MO ycTa-
HOBJICHUIO 00s3aTENIbHOM BakIMHAIMK HE ObUlo HapymieHus cT. 8 EBpormeiickoit
KOHBEHIUH, YCTaHABIIMBAIOLIEH IIPAaBO HA YBAaXCHHE YaCTHOM >KM3HHU. B cuiry aToro
WX PEHICHHUS «IOJHOCTHI0O COOTBETCTBOBAIM COOOPAKEHHUSAM 3alIUTHI 37I0POBbBS
HaceJIeHUS.

B nene Comomaxus npotus Ykpaune’! ECUII moctanoBmI, uTo 06s3aTeNbHAS
BaKIIMHALUSA ABJIETCS BMEUIATEILCTBOM B IIPABO YEJIOBEKA HA HEMPUKOCHOBEHHOCTD,
3ammimaeMoe crathedd 8 EBpormelickoli KOHBeHITMH. TeM HeE MeHee OH MpHIIeN
K BBIBOJIY, YTO TaAKO€ BMEILIATEILCTBO MOXKET OBITh OMpPAB/IaHO, €CIH BBI3BAHO «HEOO-
XOJUMOCTBIO KOHTPOJIMPOBATh pacnpocTpaHeHHe NH(PEKIUOHHBIX 3a00JI€BaHUI.

B xone nmpouecca Cyn ycTaHOBUIIL, YTO MPO(QUITAKTUIECKHE TIPUBUBKH OT TyOep-
KyJie3a, MOJMOMHENUTa, TU(PTeprH, KOKIIOIIa, CTOJIOHAKA U KOpU B YKpanHe 00s13a-
TeNbHBI. [ pynmbl HaceIeHUs U KaTeropun pabOTHUKOB, TOJUIEKAIINE TPOdUIaKTHIEe-
CKOHM BaKIMHAIIMU, B TOM YHUCJIE 00s3aTeNbHBIC, MOPAIOK U TpaduK MX MPOBEICHUS
onpeensitoTess MUHUCTEPCTBOM 3/IpaBOOXPaHEHUsT Y KPauHBI.

Ccoinasice Ha ctaThio 2 KonBeHnuw, 3asButenb (CojIOMaxwH) JKajloBaJics Ha
NpUYMHEHHE Bpela €ro 370pPOBBI0 B pe3yibTaTe NpeAroiaraeMoi BpaueOHOM
XaJIATHOCTU. B 4acTHOCTH, OH yTBepkaaj, 4TO BakiuHAIMs 28 HosOps 1998 . npu-
BeJa K TOMY, 4TO OH 3a00J1eJ1 pSJIOM XPOHUYECKHUX 3a00IeBaHHMA.

203nec, u manee oM. VaviiCka and others v. Czech republic (N° 47621/13). Available at:
https://eclj.org/conscientious-objection/echr/pavel Pavel

2l Case OF SOLOMAKHIN v. UKRAINE. Available at: https://hudoc.echr.coe.int/eng#{%22docname%22:
[%22SOLOMAKHIN%22],%22itemid%22:[%22001-109565%22]}
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B cyne npencraBuTenu nmpaBUTENbCTBA COTACUIIOCH C TEM, YTO 00s3aTeNnbHas
BaKIIMHALMs TPEACTABIsAET COOOM BMEILATENbCTBO B JIMUHYIO JKU3Hb 3asBUTEIS.
OpnHako OHU YTBEp:KJajdH, YTO TAKOE BMEUIATEIHCTBO ObLIO OMpPaBAaHO B HACTOAIIEM
nene. OHU OTMETWIIH, YTO B COOTBETCTBUH CO CT. 27 3aKOHA O 37PaBOOXPAHEHUH U
0oproe ¢ 6onesrsamu 1994 r. npodrrakTHdecKas BaKIUHAIMS TPOTHB AUPTSPUH ObLIa
00s3aTenbHON, 1 MUHHUCTEPCTBY 3/paBOOXPAaHEHHS OBLIO MOPYYEHO ONPEAETHUTH I10-
PAIOK M CPOKH TAKOW BaKIMHAILMK. MUHUCTEPCTBO CAEANO0 3TO B CBOMX MHCTPYKIIMSIX
(mpukas Ne 14 ot 25 saBaps 1996 1.).

[IpencraBuTeNny MPaBUTENHCTBA TAKXKE YTBEPIKIAIH, YTO BMEIIATEILCTBO TIpe-
CJIEZIOBAJIO 3aKOHHYIO 11€JTb 3aIUTHI 3/10pPOBbsI HACETICHUs OT AU TEprn, KOTopas Oblia
OYCHb 3apa3HON W OMACHOW OOJIE3HBIO. YUUTHIBAS CIOXKHYIO SIMUAEMUOIOTHYECKYIO
CUTYallMI0 B CTpaHE M PETHOHE, B KOTOPOM MPOXKHBAJ 3aBUTEIh, BMEIIATEIHCTBO
ObUT0 HE0OXOAMMO IS 3AIIUTHI 37J0POBBS 3aBUTENS U OOIIECTBA B IIEJIOM.

ECUYII otMeTui, 4To yTBEpKACHUS 3asBUTENS OBLIN THIATEIHLHO PACCMOTPEHBI
HAI[MOHAJBHBIMU CyJaMU U TPU3HAHBI HEOOOCHOBaHHBIMU. HarmoHanbHBIE CybI
YCTaHOBWJIM TOJIBKO OJHO HE3HAUMTENIBHOE HapyUICHHE B MpOIeIype BaKIMHAINH, a
MMEHHO MPOBECHNE BaKIIMHAIIMY BHE CTICIMATBHON KOMHATHI JJisl BakiMHAIUU. OHU
0OHapy>KWIN, 4YTO 3TO HUKOUM 00pa3oM He MOBIUUIO Ha 3740poBbe 3asBuTens. Cyibl
TaK)Ke YCTAaHOBMJIU, YTO Y 3asBUTENS HE MPOSBUIIOCH HU OJTHOTO U3 U3BECTHBIX MOOO0U-
HBIX 3(()EeKTOB BaKIIMHALIMU. BBIBOIbI HALIMOHAJIBHBIX CY/10B OBLIIM OCHOBaHbI HA 0OJIb-
IIOM KOJINYECTBE MEIUIMHCKUX JaHHbIX, COOPAHHBIX MO XOJATallCTBY 3asBUTEIS
U CyJI0B. DTH IaHHBbIE, 10-BUIMMOMY, OCHOBaHBI Ha IOCTAaTOYHOM 10Ka3aTenbHOM Oase,
U UX BBIBOJBI HE SBJISIOTCS MPOU3BOJILHBIMU WIIM IBHO HEOOOCHOBAHHBIMU. 3asBUTENb
HE TMPECTaBWI HUKAKUX JOKA3aTEeNbCTB, YTOOBI OCIIOPUTH BBIBOJABI HAIIHOHAIBHBIX
BIIACTEM.

C yuerom BbIien3noxxkeHHoro Cy/1 He HaxoaAuT HapytieHus cT. 8 KonBeHIuu B
HACTOSLIEM JIEIIE.

Xotss paccmotpennbie noctaHoBieHus: ECITY, Bo3MoxHO, co3panu mpere-
JICHTBI, COIVIACHO KOTOPBIM 00s3aTeIbHbIE IPUBUBKU HE poTUBOpedaT EBpomneiickoit
KOHBEHITNH, 3TO BOBCE HE 03HAYAET, YTO EBPOTICHCKIE CTPAaHbI Oy IyT MPUHYKIATh JTFO-
JIeH K BaKIIMHAIIIH.

Kak u mo6oe BMemaTenbcTBO B IpaBa, rapaHTUpoBaHHbIE cT. 8§ EBponeiickoit
KOHBEHIMH, CTPATETUHN BAaKIIMHAIIMN 3aKOHHBI TOJILKO B TOM CITydae, €CIId OHH copas-
MepHbI. JIt06as nonauTuka 00s13aTeIbHOM BaKIIMHAIIMY HE JI0JDKHA Ype3MepHO oOpeme-
HSTh MOCTPAJABIINX, a IbIOTHI JOJKHBI KOMIEHCHPOBATH JTH000W IPUYNHEHHBIN Bpe]
«C y4eToM BceX 00cTosTenscTBY. O0s3aTeNbHas BaKIIMHALUA MOXKET OBITh OIpaB-
JTaHHA TOJIBKO B TOM CIIy4ae, €ClIi OHa HE0OX0J1MMa U copa3MepHa JOCTHKEHHIO IJI1aB-
HOM 1eNTi OOLIECTBEHHOTO 3/IPaBOOXPAHEHHsI, KOMIIETEHTHBIM OPraHOM, MOJHOMOY-
HBIM yCTaHaBJIUBATh L€ OOLECTBEHHOI O 3paBooxpaHeHus. [Ipu sTom He cnenyer,
KaK BEpHO OTMEYaEeTCs B aHAUTHUECKOH 3anucke BO3, orpannuuBaTh MHAWBUY AJTh-
HbI€ CBOOOBI JAOJIbILE, YEM 3TO HEOOXOUMO, a 3HAYUT JUPEKTUBHBIM OpraHaM HeoO-
XOJUMO YacTO MEepEeoleHNBATh UCMOIb30BaHUE CBOMX MOJHOMOYMA B 3TON o0nactw,
yTOOBl YOEIUTHCS, YTO UX MPUMEHEHUE MO-NPEKHEMY HEOOXOOUMO U COpa3MEpHO
JOCTHKEHHIO 1leJiel 0OIeCTBEHHOTO 3paBOOXPaHEeHUs >,

22 COVID-19 and mandatory vaccination: Ethical considerations and caveats. Available at: COVID-19 and
mandatory vaccination: Ethical considerations and caveats (who.int)
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BBenenue 00s3aTenbHOM BaKIMHALIMY SBJISETCS OJHOU U3 CTPATervid, MPUHSTHIX
HEKOTOPBIMU €BPONEUCKUMH CTpAaHAMHM JJIs 3aIUThl HAaCEJIEHUs, KOI/la 0XBaT BaKIU-
Haie HeynosiersopureneH. B Uranuu B 2017 1. BakuMHauus npoTUB AUQPTEPUH,
cTONOHsKa, KOKJIoNIa, renatuta B, monmuoBupyca, Haemophilus influenzae tuna b,
KOPH, STMHIEMUYECKOTO MAapOTUTA, KPACHYXH M BETPSHOU OCIIBI cTaja 00s3aTeIbHOM B
neTckoM Bospacte (Schmitt et al, 2003).

OpnHako HE TOJBKO B MTannu ncmosb3yeTcs MpaBOBOW HHCTUTYT 003aTeNbHOM
BakUuHanuu. [Ipyrue eBporeickue CTpaHbl PEeKOMEHIYIOT WM IUIAaHHPYIOT 00s3a-
TeNnbHble BAKIUHBI>. Cpe HUX OJMHHAANATh CTPaH UMEIOT 0043aTeNbHYI0 BAKIIUHA-
IIUIO 10 KpaifHell Mepe OT OAHON BaKIMHbBI IPOTHB AU(PTEPUH, CTOIOHAKA, KOKIIIOIIA,
renarura B, nomuosupyca, Haemophilus influenzae tuna b, xopu, anugemuueckoro
NapoTUTA, KPACHYXHU U BETPAHOH ocmbr*,

B JlatBun, kak u B Utanmu, ecTh AeciITh 00A3aTebHBIX MPUBUBOK IS JICTCH.
Hekoropeie crtpansl (bomrapus, Xopsarusa, Yemckas Pecnybnuka, ®panuus,
Benrpus, [Tonmsma u CiioBakus) UMEIOT 10 JCBSATH 00S3aTENBHBIX TETCKUX BAKITHH.
Bce eBporieiickue cTpaHbl peKOMEHIOBAIM WM BBEIM 00s3aTeIbHBIC TPUBUBKU IS
CJICTYIOINX TPUBHUBOK: CTOJOHSKA, AU(TEpUH, KOKIIOIMA, reMOpUIbHON HMH(EKINH
tuna B, renarurta B, nonnosupyca, snu1eMUuecKoro napoTuTa, KOpu, KpacHyXH, 3a Hc-
KroueHueM Vcnananum, Kotopast He peKOMEH10Balla BaKI[MHALIMIO IPOTUB renaruta B.

Takum o6pa3oM, npakTudecku Bce cTpanbl EBponeiickoro Coro3a UMEIOT 1aB-
HUE TpaJuLUHU pa3pabOTKH U peanu3aly IporpamMM BaKIMHALKUU. MexXay HUMU Cy-
MIECTBYIOT OOJIBIINE Pa3IMYMsl B OTHOIICHUH THIIA UCTIONB3YEMOMN BaKIIMHBI, KOJTHYE-
CTBA 7103 ¥ BPEMEHHU BaKI[MHALIUU, HO TAK)KE Pa3IN4Us B TOM, SIBJISIOTCS JIM BaKLIMHA-
IIUU PEKOMEHTyEMbIMH WU 00s13aTeNIbHBIMU. B 0TMHHAIIATH U3 TPUALIATH OJTHOM pac-
CMOTPEHHBIX HAMHU CTPAHbI €CTh KAaK MUHUMYM OJIHa 00s3aTeNbHAsl BaKIIMHA IS YBe-
JMYEHUs] OXBaTa MMMYHU3aIEH.

3aBepIias pacCMOTPEHHUE OIBITa €BPOIMEHCKUX CTpPaH, CIEAYyEeT OTMETHTbh, YTO
Bcemupnas opranuzanus 3apaBooxpanenus (BO3) ¢ noHMMaHuEM OTHOCUTCS K HaMe-
PEHHSAM OT/IENbHBIX CTPaH JABUTaThCs B HANPABJICHUH IPOTrPaMM 00s13aTeIbHON BaKIIH-
HAI[MH, KOI'J1a OHU CTAJIKUBAIOTCS CO CHUKEHHEM ToKa3aTesel BaKIIMHALIMKI U BCIIBILL-
kamu O6onesnelt. bonee Toro, «BO3 oueHb 3aMHTEpECOBaHA B U3YYEHHUHU ONbITA CTPaH,
KOTOpPbIE BBOJAT 00s3aTEIbHYIO BaKIMHALMIO, YTOOBI JIydllle TMOHSATH BIMSHUE Ha
OXBaT HMMMYHH3aIMe, a TakkKe CHJIbHbIE U CIaOble CTOPOHBI TaKUX IOJIXOJ0BY»
(Walkinshaw, 2011).

B03MOXHOCTB HCIIOJIE30BaHUS MPABOBOTO MEXaHMW3Ma 00s3aTeIHbHON BaKIIMHA-
IIUU TIPETYCMOTPEHa OJHUM 0a30BBIX MEXKIyHApPOIHO-TIPABOBBIX J0roBopoB BO3,
KaKOBBIM SIBJIIIOTCS  MeXIyHapoaHble Menuko-caHutapHeie npasmia (MMCII)
2005 r.%° Cornacno 1. 1 ct. 31 stux IIpaBun B onpeeaeHHbIX UM CIydasx Tocyaap-
CTBO-YYaCTHHUK MPU BBE3/IE JIUI], COBEPIIAIONINX MOE3/IKY, HIMEET MpaBo MoTpedoBaTh
OT HMX MTPOBEICHUS BaKIIMHALIMU UM CIIPABKH O BaKLMHAIIMH WM IPOBEIEHUS JPYTUX

23 Vaccine schedules in all countries in the EU/EEA. Available at: https://vaccine-schedule.ecdc.europa.eu/

24 Information on policies of mandatory or recommended vaccinations of the European Countries. Available at:
https://ijponline.biomedcentral.com/articles/10.1186/s13052-018-0504-y/tables/1

25 MexIyHapoHbIE MEIHKO-CaHuTapHble IpaBmwia — IANPHI. Pexum noctyna: MexIyHapOIHbIE MEIUKO-
CaHWTapHBIE MTpaBuIIa (Un.org)
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npo¢unaktuueckux mep. Cormacuo m. 2 cr. 31 IlpaBun ecnu nuio, coBepiaroniee
MOE€3/IKY, B OTHOLIEHHH KOTOPOT'0 rOCYAapCTBO-yUYaCTHUK MOXET MOTpeOOBaTh MpoBe-
JEHUST MEIULMHCKOTO 00CeI0BaHMs, BaKIIMHAIIMKM WK JPYTUX TPOQUIAKTHUECKUX
Mep He JIaeT COorJiacusi Ha JI00YI0 U3 TaKUX MEep, WM OTKA3bIBAETCS MPEIOCTaBUTh WH-
dbopMaIuio Wi TOKyMEHThI, COOTBETCTBYIOIIEE FOCYAapCTBO-YUYACTHUK MOKET OTKa-
3aTh BO Bbe37e 3TOMY JHily. [[py HAIMIuK TaHHBIX O HEMUHYEMOM PUCKE IS 3/10pO-
Bbs HACEJIEHUS TOCYJIapCTBO-YYACTHUK B COOTBETCTBUU C HAIMOHAJIHHBIM 3aKOHOIa-
TEJILCTBOM M B TOW CTENIEHHU, B KOTOPO 3TO HEOOXOIUMO ISl YCTAHOBJICHUS KOHTPOJIS
HAaJl TAKUM PHCKOM, «MO>KET BBIHYIUTh JIUIO, COBEPIIAIONIEE MTOE3AKY, TOBEPTHY THCS
WIN PEKOMEHI0BATh €My MOJBEPrHYThCS BaKIMHALUI WM APYTUM NpOQHIaKTHYE-
CKHUM MepaM, TaKke TOTOTHUTEIbHBIM YCTaHOBJIEHHBIM MEMKO-CAHUTAPHBIM Mepam,
KOTOpBIE€ MO3BOJIAIOT MPEIOTBPATUTh UM YCTAaHOBUTH KOHTPOJb HaJ pacHpocTpaHe-
HUeM 00JIe3HH, BKJIIOUAst M30JISLMI0, KAPAHTUH WM OMEIIEHHUE JINI[A, COBEPIIAOIIETO
MOE€3/IKY, 0]l MEULINHCKOE HAOII0IeHHE.

Taxum 00pa3om, aHAJTU3 ONBITAa COBPEMEHHBIX TOCYIapCTB IMOKA3bIBAET, YTO Me-
XaHU3ME TPABOBOTO PETYJIMPOBAHUS 00S3aTEILHON BAKIIMHAIINY BKIFOYAET B CAMOM
oO11eM BUIe TaKKe JIEMEHTHI, KaK a) HaJMure 3aKOHOAATEIbHBIX aKTOB HIIN CyIeOHBIX
NpPEEeICHTHBIX peIIeHUH, OOSA3bIBAIOIINX JIMI, OTHOCSIIUXCS K ONpPEeAeTICHHBIM
B 3aKOHE KaTeropusiM HacCeJIeHHs, TPOUTH TIPUBUBKY, 0) TOTydeHHEe HHPOPMUPOBAH-
HOT'0 OTKa3a JMIla OT BaKIUHALMH, T') HACTYIUICHHUE JJIs JIMLIA, OTHOCSILErocs K OJHOM
U3 ITHX KaTerOpHH HaceleHHs, HO HE HMEIOIIEro NPUBUBKH, HEOIarompUsTHBIX
MOCNEACTBUNA, MPEyCMOTPEHHBIX HALIMOHATBHBIM 3aKOHOM, 1) BO3MOXKHOCTh OCTIapH-
BaHUS ATUM JIMIIOM NIPUMEHEHHUS B OTHOLUICHUH HETO HOPMBI 3aKOHA, MpelycMaTpuBa-
IOIIeH HACTyIUIeHUE HeOIaronpusTHBIX TTOCIIEACTBUH B CIIy4ae OTCYTCTBHS IPUBUBKH.

2. IIpaBoBoe peryjupoBaHue o0si3aTeIbHOH BakuuHauuu B Poccun:
BONPOCHI o0ecnieyeHns1 MyOJMYHBIX HHTEPECOB M 3alIUTHI MPAaB YACTHBIX JIMI

B Poccun Ha 3aKoHOIaTETFHOM YPOBHE JIEHCTBYET 00IIee MpaBmiIo: Jr00ast mpo-
¢bunakTHyecKas BaKLIMHAIUS SBISAETCS JTOOPOBOJIBHONW. DTO O3HAYAET, YTO KaXKIIbIi
TrpaXJAaHUH KMMEET NPaBO HA BAaKIMHALMIO M MPABO OTKA3aTbCsl OT BaKIMHALIWU.
CBobona BbIOOpa KaXKIOr0 B pPealn3aliyl 3TUX MPaBOMOYHMN UMEET B CBOEH OCHOBE
0JIHO U3 (hyHIaMEHTAIbHBIX MPaB TpakJiaH B 00JACTH OXpaHbI 3JI0POBbS — MPaBO HA
MH(POPMUPOBAHHOE TOOPOBOJIBHOE COIJIacMe Ha MEIULMHCKOE BMEIIATENbCTBO M HA
OTKa3 OT TaKOT'0 BMEMIATEIbCTBA. JTO MPABO MOIYYHUIIO0 HOPMATUBHOE 3aKpEIICHHUE B
cT. 20 ®enepanbHoro 3akoHa «O6 OCHOBax OXpaHbI 3I0POBBS TpakaaH B Poccuiickoit
Oenepammm» ot 21.11.2011 1. Ne 323-03 (nanee — 3akon Ne 323-D3). [IpaBo kax-
JIOTO OTKA3aThCA OT IPHUBUBOK MPAMO IIPELyCMOTPEHO B CT. 5 DenepalbHOro 3aK0HA
«O06 uMMyHOTpOoUIAKTHKE WHPEKIHOHHBIX Oose3Hei» ot 17.09.1998 Ne 157-03
(mamee 3akon 3 157-03). Hopma, mnpsMo yCTaHABIWBAIOIIAS OPUIUIECKYIO
00513aHHOCTh TPaXKJlaH BAaKIIMHUPOBATHCS, B JECHCTBYIOMNX 3aKOHOJIATEIFHBIX aKTax
OTCYTCTBYET.

Bwmecte ¢ Tem B 3akone Ne 157-®D3 BBOAUTCS, HO JIETAIBHO HE ONpPEETACTCS
MOHSATHE «00s3aTeNbHAas BAKIIMHAIUS. DTO MOHATHE IPUMEHSIETCS B OTHOILICHUH JIBYX
BUJIOB TIPUBHUBOK, MPEAYCMOTPEHHBIX JCUCTBYIONIMM 3aKOHOIATEILCTBOM: a) TIpOodu-
JAKTUYECKHUX (TaK Ha3bIBAEMBIX TUTAHOBBIX) MPUBUBOK, IPOBOJIUMBIX OIPEICICHHBIM
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KaTEeropusiM TpaKAaH MPOTUB 3a00JeBaHHM, NEpeYeHb KOTOPBIX HCUEPHBIBAIOLIE
ompezeneH B 3akoHe (cT. 9) u 6) npopuIakKTUYECKUX MPUBUBOK 10 INUOEMUYECKUM
NOKA3aHUAM, KOTOPbIE IPOBOAATCS OIPEIEICHHBIM KaTErOPUAM IPaskJaH IIPU yrpo3e
BO3HUKHOBEHMsI HH(PEKIIMOHHBIX 00JI€3HEH, IIepeueHb KOTOPBIX YCTaHABIUBAET YIOJI-
HOoMoueHHbIN [IpaButensctBoM P® QenepanbHblii OpraH HCIOTHUTEIBHON BIIACTH
(ct. 10). OgHako rpaxjaaHe, KOTOpbIE OTHOCATCS K YKa3aHHBIM B 3aKOHE KaTETOPHIM
JIMII, TIOJUIeXKAINX 0053aTeIbHON BaKIIMHAIIMH, TAKXKe UMEIOT IIPAaBO B COOTBETCTBUHU
c 4. 1 ct. 5 3akona Ne 157-®3 oTkazarbcs OT MPUBUBKH, T.€. HMEIOT CBOOOTY BHIOOpA
IPEyCMOTPEHHBIX B 3aKOHE BapUAHTOB IMOBEACHHUS.

Baknunanus rpakjaH B COOTBETCTBHHU C peKOMeHausiMu BeceMupHoit opranu-
3alM1 3paBOOXPAHEHUS pa3AesieTcsl Ha «PYTUHHYIO» U «9KCTPEHHYIO» BaKIIMHALUIO.
C y4yetom HeOIaronpusATHON MUAEMUYECKOH cutyanuu B PO 10 nocTmkeHus: ypoBHS
KOJUIEKTUBHOTO UMMYyHHTeTa (He MeHee 60 % OT YMCIEHHOCTH B3POCIIOr0 HAaCEeICHUS)
B TIepBOii monosuHe 2021 T. Hayana OCYIECTBIATHCS «IKCTPEHHAs» BaKIIMHALMS 2°.

B coBpeMeHHOM IPOTHUBOCTOSHHUH TTT00aTHbHON KOPOHOBUPYCHOM TTAaHIEMHUH OfI-
HUM JIEMCTBEHHBIX CITIOCOOOB OOpHOBI C HEH SABISIETCA HE MPOCTO AKCTPEHHAs, HO U
MaccoBasi BakmuHanus. Ilpm 3TOM HEM30€XKHO AaKTyalM3UPYIOTCS JBa BaXKHBIX
BONPOCA: O PACIIMPEHUS IPUBUBOYHON aKTUBHOCTH T'PaXKJIaH B YCIOBHSIX OTCYTCTBHS
3aKOHOJATEIbHO YCTAaHOBJICHHOW MPSIMOH IOpUAMYECKON O0S3aHHOCTH BaKI[MHUPO-
BaThCs M 00 APPEKTHBHOM HCIIOJIF30BAHMHM MEXaHHW3Ma 00s3aTeNbHOW BaKIIMHAIIMH
no 2nuUdeMu4ecKUM NOKA3aHusAM B OTHOLICHUM KaTE€rOpHil rpa)aaH, nepedyeHb KOTo-
PBIX OMNpeAenseTcs IeUCTBYIOIMMMHA HOPMAaTUBHO MPAaBOBBIMU aKTaMU UCXO/IS U3 CIie-
uUKH UX CTaTyca, BUaa Win chepsl AeITeTbHOCTH.

B mpaBoBoM miaHe Borpoc 00 0053aTeNbHOM BaKIIMHAIIMK B YCIIOBHSIX, BbI3BaH-
HBIX HEOOXOJMMOCTBIO €€ MacCOBOM pean3alnu, Ipuooper 0codo akTyalbHOE 3HaYe-
HUE B BHJIy TOTO, YTO OTCYTCTBHE y ATUX I'PaXk/JIaH MIPUBUBKU MOXKET MOBJICYb JIJISI HUX
HeOJIaronpusaTHbIE TOCIEACTBUS, NpeaycMOTpeHHbIe 4. 2 cT. 5 3akoHa Ne 157-@3.
B cooTBeTcTBUM € 3TOI HOPMOI OTCYTCTBHE MPO(YUITAKTUIECKUX IPHUBUBOK BIICYET:

— 3ampeT AJs TPaKIaH Ha BBIE3] B CTPaHBI, IPeObIBAaHNE B KOTOPHIX B COOT-
BETCTBUU C MEXTyHAPOAHBIMU MEMKO-CAaHUTAPHBIMU MPABUIIAMH JTHOO MEXITyHAPO/I-
HbIMU JjoroBopamMu P® TpebyeT KOHKPETHBIX TPOPUITAKTHUECKUX IPUBUBOK;

— BpPEMEHHbII 0TKa3 B MpUeMe rpakJaH B 00pa3oBaTeIbHbIC OpraHU3alli 1
037I0POBUTENbHBIE YUPEKICHHS B CIydae BOSHUKHOBEHHSI MAaCCOBBIX MH()EKIIMOHHBIX
3a00JeBaHUi WU IIPU yTPO3€ BOSHUKHOBEHUS SMUIEMUN;

— OTKa3 B NIpHeMe IpakJaH Ha pabOThl UM OTCTPaHEHUE TPaKAaH OT padoT,
BBINIOJIHEHUE KOTOPBIX CBSI3aHO C BBICOKMM PUCKOM 3a00JieBaHMS MH(EKIIMOHHBIMU
601e3HAMU.

HecoMmHEHHO, yKa3aHHBIE B 3aKOHE MEPBI BIEKYT ONPECIICHHbIE OTPAHUYCHHUS
npaB HEMPHUBHUBIIKMXCS rpaxaaH. OIHAKO 3TH OTrpaHUYEHHS YCTAaHOBJIEHBI (enepab-
HBIM 3aKOHOM B COOTBETCTBUHU ¢ 4. 3 cT. 55 Koncturymuu P®, kotopas npeanuceiBaer,

26 [Tynkr 2.17 BpeMeHHBIX METOAMUECKUX pexoMeHnamuii «[IopsagoK MpoBeaeHHs BAKIMHALMH B3POCIOTO
Hacenenus nporuB COVID-19» IMucemo Munsnpasa P® ot 29.06. 2021 r. Pexum nocryma: <Ilucemo>
Mumnsapasa Poccun ot 29.06.2021 N 30-4/11/2-9825<0 mopsinke MpoBeIeHHS BaKIIMHAIIMK B3POCIIOTO HAace-
nernuns npotuB COVID-19>(Bmecte ¢ "BpeMeHHBIMH MeTOAMYECKIMHU pekoMmeHaasiMu "Tlopsmok nposene-
HUSI BaKIMHALIMK B3pocioro HaceneHus mpotuB COVID-19") (rosreestr.gov.ru)
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YTO OTpaHUYEHHE MIPAB U CBOOO/ YeNIOBEKa M IPayKAaHWHA JI0IyCKaeTCs TOJIbKO (eie-
pabHBIM 3aKOHOM M TOJIBKO IO ONPEAIETICHHBIM OCHOBAHMSIM, K YHCITy KOTOPBIX OTHO-
CHUTCS B TOM YHCJIE 3allIUTA 3J0POBbs, IPaB U 3aKOHHBIX HHTEPECOB JPYTHUX JIUIL.

B npaBoBoif ocHOBe MexaHn3Ma 0053aTeIbHON BaKIIMHALIMN 3HAYUTEIILHOE Me-
CTO 3aHUMAIOT MOA3aKOHHBIE HOPMATHBHO-IIPABOBBIE AKThl, IPUHUMAEMble B 3TOU
cdepe opraHaMu HCHOJTHUTENBHON BiacTH. OJIHA CEphE3HBIX MPOOIIEM, CBSI3aHHBIX C
o0ecrieyeHreM HEPOTHBOPEUYHNBOCTH NIPABOBOTO PErYJIMPOBAHUs 00s3aTENbHON BaK-
[IUHALIUH, SBJISETCS BOMPOC O Mpeienax cBOOOIHOTO YCMOTPEHHUS STHX OPraHOB MPH
UCTIOJIb30BaHUH CBOMX ITOJTHOMOYHH B yCIIOBUSX BOSHUKHOBEHHSI MaCCOBBIX HH(EKITH-
OHHBIX 3200JI€BaHU WU TIPH YTPO3€ BO3SHUKHOBEHHS STTHIEMHA.

Orta npobieMa Hallla CBOE OTPaKEHUE XO/I€ pa30oUpaTenbCTBa psijia Cy1eOHbIX
JieJ1, KOTOpbIe HAYaJIMCh €I1€ B JOKOBUIHBIA NEPUO/I, HO PELLIEHUS 0 HUM NPHOOpPETH
0c00yI0 aKTyaJIbHOCTh B YCJIOBUSIX IPOBEICHUS MAacCOBOM aHTUKOBUIHOW BaKIMHa-
uu. Tak, OO11ecTBO € OrpaHUYEHHON OTBETCTBEHHOCTHIO (Jajiee — 00IEeCTBO, 3asIBU-
TeJb) 00PaTUIIOCh B apOUTPaXHBIN Cy[ C 3asBlIeHHEM K TeppUTOpHAILHOMY OTAETY
VYupasnenuss Pocriorpedbnanzopa (manee — YmpaBieHHe) O MPU3HAHUU HEIACHCTBH-
TEJIBHBIM €T0 MPEANUCAHNS, KOTOPBIM Ha 3asBUTEINs ObLIa BO3JI0KEHA 00SI3aHHOCTB 110
00€CIeYeHNI0 BaKLUMHAIMK BCEX COTPYAHHMKOB MPOTUB TpHUINA B 3IHJCE30H
2020/2021 rr. Cyn nepBoit HHCTAHITUH YIOBJICTBOPHII TpEOOBAHUE 3asBUTEISI B CBOEM
peleHnn, KoTopoe ObII0 00KajJIOBaHO YTpaBICHHEM B alleIUISIIMOHHBIA apOUTpax-
HBII CyJ1. DTOT CyJ| IPHILEN K CJIEAYIOLUM BbIBO/IaM: IIPU3HABas NpeIICcCaHie He ek -
CTBUTEJIbHBIM, «CY]l IEPBOM MHCTAHIIMHU MPABOMEPHO UCXOAMI U3 TOTO, UTO AESTElNb-
HOCTb B 00J1aCTH TOProBid He BXOAUT B [lepeuens paboT, BbINOIHEHUE KOTOPBIX CBSI-
3aHO C BBICOKUM PHUCKOM 3a00s1eBaHMs MHPEKINOHHBIMU 00JIe3HAMHU U TpeOyeT 00s13a-
TEJIBHOTO MPOBEACHUS NPOPUIAKTUUECKUX MPUBUBOK, yTBepxkaeHHbIN [locTanoBie-
HueM IlpaBurtensctBa Poccuiickoit @eneparun ot 15.07.1999 Ne 825; obmiecTBo He
UMeeT MOJHOMOYMM 00s3aTh CBOMX PAaOOTHHUKOB HMPOMTH MPOQHUIAKTHUYECKHE IMPH-
BUBKH, IOCKOJIBKY B COOTBETCTBUH C 4. 1 ¢T. 5, 4. 2 cT. 11 3akona Ne 157-®3 rpaxxnane
IpY OCYIIECTBICHUN UIMMYHONPO(PHUIAKTHKH UMEIOT MTPAaBO HA OTKA3 OT MPOQHIAKTH-
YEeCKHX NMPHUBHUBOK, MPOQUIAKTUIECKUE TPUBUBKH HMPOBOISTCS MPH HAIMYUU UHOP-
MHUPOBAHHOTO JOOPOBOJILHOTO COTJIacHsi Ha MEIUIMHCKOE BMEUIATEIbCTBO I'paka-
HHMHA, OOLIECTBO HE HAJEIECHO MOJHOMOUYHUSIMHU 00s53aTh CBOMX PaOOTHHMKOB CleNaTh
NpoQUIaKTHUECKUE NPUBUBKH, MUMMYHONPO(DUIAKTUKA TIpaxkJaH sBIseTcs 100po-
BOJIbHOW». COTJIACUBIINCH C TIO3UIIMEN Cy/la IEpBOM MHCTAHIINY, alleJUTAIIMOHHBIN Cy/T
OCTABUJI €T0 pelleHne 6e3 H3MEHEHUs .

CyTb elie 0AHOTO CyA€0HOTr 0 Jejia, HAaYaToro eIle B JOKOBUHYIO 3TI0XY, TAKOBA.
B nronie 2020 r. I'maBHbBIN TOCyJapCTBEHHBIN caHUTApHBII Bpauy PD BeIHEC TOCTaHOB-
JIeHWEe, PEKOMEHJOBaBIee paboToAaTessiM 00ECHeuUuTh MAaCcCOBYIO HMMYHHU3AIUIO
COTPYIHUKOB HPOTUB rpurnma’®. OpraHusaiusaM, KOTOpbIe He BHITOTHUIM PEKOMEH 1a-
UM, COJEpXKaBIIUeCcs B TIIOCTAHOBICHMH, M HE OOECHEeUMINn «KOJJIEKTHUBHBIN

?7 Mocranosnenne CeMHAAUATOrO apOMTPAKHOTO — AME/UISIMOHHOTO cyxaa or 2 wioms 2021 .
Ne 17AT1-4570/2021-AK 1o geny Ne A60-55623/2020 // CnpaBounas 6a3a Koncynprant [Liroc.

28 TMocTanosnenue ['TaBHOro TOCy1apCTBEHHOIO CAHUTapHOTo Bpaua Poccuiickoii ®enepanuu ot 13.07.2020
No 20 «O MeponpHsITHIX MO NPOPHIAKTHKE TPHUIINA U OCTPBIX PECITUPATOPHBIX BUPYCHBIX HHPEKIHHA, B TOM
gicie HOBOM kKopoHaBupycHoi nHpekmu (COVID-19) B snunemudeckom cezone 2020—2021 romoy.
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UMMYHHUTET», PocnoTpeOHan30p HampaBWII MpEANUCaHUs C TPeOOBAaHHEM B YHCIE
NPOYEro «OpPraHMW30BaTh NPOBEACHHE MPO(PUIAKTUYECKONW BaKIMHALUU TMPOTHUB
TPUIINIa COTPYAHUKOB OPraHM3AIMK C JOCTHKEHHEM He MeHee 60 — MIpPOIEHTHOTO
0XBaTa» M MPEICTaBUTH AaHHbIE B PocoTpeOHam30p. He cormacuBmmch ¢ npennuca-
HHUEM, OpraHu3anus (CeTb KHHOTEATpOB) OCIOpWiIa ero B apoutpaxHoMm cyne. Cya
NEepBOM MHCTAHIMM 3asBJICHUE OPraHU3alMU YOBIECTBOPUI U MPU3HAI MPEANCcCaHue
HE3aKOHHBIM. ATEIUISIIMOHHBIA CyJl B CBOEM MOCTaHOBJICHUH MOJAJEPKal pPelIeHue
CyJa NepBoii HHCTaHIMH> .

[Tpu >TOoM OH yKa3al Ha PAJ BaXKHBIX MPABOBBIX MOMEHTOB M, B YaCTHOCTH,
OTMETWUJ, 4TO 4. 2 cT. 5 3akoHa 157-P3 00s3b1BaeT paboToaTeNs MIPOU3BECTU OTCTpa-
HEHHE OT paboThl padOTHUKA MPU OTCYTCTBUH NMPOPMIAKTHYECKUX TPUBUBOK TOJIBKO
B OTHOIIIEHUH PabOT, BBITIOJTHEHHE KOTOPHIX CBSA3aHO C BEICOKHM PHCKOM 3a00JICBaHUS
UH(EKIMOHHBIME 00s1e3HsIMU. [IepeueHp paboT, BHITIOIHEHNE KOTOPHIX CBSA3aHO C BhI-
COKHMM PHCKOM 3a00sieBaHUs MH(PEKIIMOHHBIMU OO0JIE3HSIMH U TpeOyeT 00s3aTeIbHOrO
poBeZeHHs TPOPUITAKTHYECKUX MPUBUBOK, ycTtaHoBieH B [locranosnenun [IpaBu-
tenscTBa PO ot 15.07.1999 Neo 825. OyHKIMU COTPYAHUKOB LIEHTPAIBHOIO anmapara
ceTH, 00ecreynBaroIuX padoTy KHHOTEaTpoB ((GPMHAHCOBO-DKOHOMUYECKUH, IOPUIH-
YeCKHil, MapKETUHIOBblE M NpouHe OJOKH), a TaKKe COTPYJHUKOB KHHOTEATPOB
(ympaBisOImuX, TMPEKTOPOB, MEHEIKEPOB) HE TonaatoT B [lepeuens paboT, BHITION-
HEHHE KOTOPBIX CBS3aHO C BHICOKMM PHCKOM 3a00yieBaHWs WH(OEKIIMOHHBIMU 0O0JIe3-
HAM. VlcX0/s1 13 3TOT0 Y OpraHn3alui HeT OCHOBAaHHUH OTCTPAHATH KOTO ObI TO HH OBLIO
U3 YKa3aHHBIX BbIllI€ PAOOTHUKOB MPU OTCYTCTBUM y HHUX HPOPUIAKTHUECKOM
MPUBHUBKY TI0 TTOKA3aHUSM OT BBITIOJIHEHUS UX TPYAOBBIX (QYHKITUH.

Takum oOpa3oM, aHaTU3 PEUICHUH aneJUISIIUOHHBIX apOUTPAXKHBIX CYI0B T03-
BOJISIET CAENaTh BHIBOA O TOM, B COBPEMEHHOI Cy/neOHOM MpaKTHKe Hayajia CKIIa/Ibl-
BaThCS MPABOBasi MO3UIHUS, B COOTBETCTBUU C KOTOPOM OTCTpaHEHHUE OT paboThl paboT-
HUKa, OCYIIECTBIISIONIETO TPYJIOBYIO (YHKIUIO, HE CBSI3aHHYIO C BBICOKUM PHUCKOM
3a0osieBaHusl MHPEKIIMOHHBIMU OOJIE3HSIMHU B TPEOYIONIyI0 00s3aTeLHOTO MPOBEIe-
HUSI TPOQUIIAKTUYECKUX TPUBUBOK, IPU3HAETCS HE3aKOHHBIM.

B ycnoBusix opranusanuy MacCOBOM BaKIIMHALIMK MPOTHB KOPOHOBUPYCHOU MH-
¢dexunn B CMU 1 myOIMYHBIX JUCKYCCHUAX BBICKA3bIBAIOTCS COMHEHUS B 3aKOHHOCTH
pacmmpenwst [ TaBHBIM TOCYTapCTBEHHBIM CAHUTAPHBIM BpadoM cyOobekTa denepannun
nepeyHs paboT M pabOTHUKOB, MOJIEKAIIUX 00SA3aTENbHON BaKIMHALIMK . DTO Hpo-
OyieMa UMeeT i TPYAOCHOCOOHBIX I'PpaX/1aH U padoToaaTene NpUHLIUITNAIbHBIN Xa-
paxTep, MOCKOJIBbKY C TAKUM TEpEYHEM CBs3aHa peau3alus 3aKOHOIaTeIbHON HOPMBbI
00 oTKa3e B MpHeMe Ha paboTy WM OTCTpaHEHHE OT pabOThl HEIIPUBUTHIX COTPYIHH-
KoB. OtHaKo repeyHu paboT 1 pabOTHUKOB, TOAJIEKAIINX 0053aTETFHON BaKIIMHALINY,
yTBEpKACHHbIE [ TaBHBIMM CaHMTApHBIMU BpauamMu cyObekToB denepanuu 3Ha4U-
TEJIBHO PACXOJATCS MO CBOMM MOo3UIMAM [lepednem, yTBEpKACHHBIM (eaepalbHbIM
ITpaBurenscTBoM [locTanoBinennem Ne §825.

2 MMocranoBnenun [eBATOro apOUTPAKHOTO aNesUIAMMOHHOro cyna or 8 uronst 2021 r. Ne 09ATI1-31287/21
o nexy Ne A40-235016/2020.

30 Haranea Kmiouesckas. O6s3aTeNbHas BAKIMHALKMSA, OTCTPAHEHHE OT PabOThl HENPUBUTHIX COTPYIHUKOB:
SKCIEPTHAs OIIEHKAa COBPEMEHHBIX MeTo0B 60pb0sl ¢ COVID-19 // CIIC I'apanr.
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Tak, I'maBubIii canuTapubeiii Bpad T. MockBsl npussi [loctanosnenne Ne 1, B
KOTOpPOM 00s3aJ1 pyKOBOAUTENEH OpraHU3alfii, OCYyIIECTBISIONINX ACSITEIbHOCTh Ha
€€ TepPUTOPHH, OPraHU30BaTh MPOBEACHNE NMPOPUIAKTUISCKIX MPUBUBOK IO ITH/IE-
MHUYECKUM TIOKa3aHUSAM NPOTHB HOBOM KopoHaBupycHOM uHpekmnu (COVID-19)
He MeHee 60% OT o0LIeH YUCIEHHOCTH PaOOTHUKOB, COTPYIHUKOB’ . B mepedeHs Ka-
TEropuil rpaxkJiaH, MoJIesKalIux 00s3aTeNnbHON BakiMHauuy, B [loctanoBnenuu Ne 1
OBUIM OTHECEHBI PaOOTHUKHM M COTPYIHHUKH, paboraroniue B Oonee, yeM 20 cdepax
NESITEIbHOCTH, B YaCTHOCTH, B TOPTOBIIe, OOINECTBEHHOM IUTAaHWH, TPAHCIOPTE
o011ero noJap30BaHus, Takcu U T.4. B To ke BpeMs yTBepkaeHHbIN [IpaBuTenscTBOM
nepeyeHb padoT, BBHIMOJIHEHUE KOTOPBIX CBA3AHO C BBICOKMM PHUCKOM 3a00JI€BaHUS
MH(PEKINOHHBIMU 00JIE3HAMH U TpeOyeT 0053aTeIbHOr0 MPOBEACHUS MpOoduIaKTHye-
CKUX TIPUBUBOK, BKJIIOUaeT Bcero 12 kareropuii pabot. COOTBETCTBEHHO, B IEpPEUHE,
YTBEPKACHHOM PETUOHAIBHBIM JIOJDKHOCTHBIM JIMLOM, 3HAUUTENBHO PaCIIUPEHO
YHCII0 KATErOPHU Ipax/1aH, MoJiexalux 00s3aTeIbHON BaKIIMHALIMY, U C IPaBUTENb-
CTBEHHBIM TEPEYHEM IEPECEKAIOTCS TOJBKO KATErOpUHM TpakiaH, pabOTaloImuX B
cdepe oOpazoBaHUS U 3IPABOOXPAHCHHS.

B cBsi3u ¢ 3TUM BCTaeT BONPOC O MPaBOMOYHOCTU TAKOT'O PacIIMPEeHUs KaTero-
puil rpakaH, MoyIexaliux o0s3aTelbHON BaKIIMHALWY, [ TaBHBIM CAaHUTapHBIM Bpa-
yoMm cyOnekTa Deneparnmu. OTBET Ha ATOT BOMPOC MPEANONIAraeT paCCMOTPEHHE yCTa-
HOBJICHHOW 3aKOHOM KOMTIETEHIIMH CyOBEKTOB, OCYIIECTBIISIONINX MTPABOBOE PETYJIIH-
poBaHMe 00s13aTEIbHON BaKLMHALMK Ha MOA3aKOHHOM ypoBHe. CoriacHo 4. 2 CT. 5
3akona Ne 157-®3, nepedyeHb pabOT, BBINOJIHEHHE KOTOPBIX CBSI3aHO C BBICOKUM
pucKoM 3aboseBaHus HH(OEKIIMOHHBIMU OOJIE3HSIMU U TpeOyeT 0053aTeIbHOT0 MPOBE-
JeHUS POPUIAKTUISCKUX MPUBUBOK, YCTAHABIMBACTCS YIIOJHOMOYEHHBIM [IpaBu-
TenbecTBOM PO enepanbHbIM OpraHOM HCTIONHUTEIBHOM BIIACTH, T.€. C YYETOM Ipe-
nucanus 4. 3 cr. 10 3akona 157-®3 — MunsapaBom Poccuu. [IpaButensctso PO
OCTaBWJIO 3TO MPaBO 3a cOOO0I M caMo oIpeenuwIo nepeueHb paboT. B cooTBeTcTBIM
c tori ke 4. 3 cr. 10 3akona 157-®3 k nonmHoMouunsim Munzapasa PO oraeceno yreep-
xaenue Kanenaaps npopuiakTHUECKUX MPUBUBOK 10 SMHIEMHYECKUM TOKA3aHUSM,
CPOKHU MPOBeEeHUS MPOYUIAKTUUECKUX TPUBUBOK U Kame2opuu epaxcoat, nojjexa-
KX 00s3aTeIbHON BaKUMHAIMKU. TakoW KajeHaapb ObLT YTBEpXKIEeH Mmu3apaBom
Poccun™.

B cootBerctBun ¢ stum Kanennapem (Ilpunoxenue Ne 2) o0si3aTenbHBIM
npo(UIaKTHYECKUM NPUBHUBKAM MPOTUB KOPOHABUPYCHOM MH(EKIMH, BHI3BIBAEMOI
BupycoM SARS-CoV-2, B uacTHOCTH, MNOIeXaT: paOOTHUKUA MEAMLHUHCKHUX,
00pa30BaTeNbHBIX OpraHU3alMii, OpraHu3alui COIMATBLHOTO OOCIYXHBAaHUS U

31 TToctanosnenue I'MaBHOTO rocy1apcTBEHHOIO CAHUTAPHOTO Bpaya 1o ropoxy Mockse ot 15 urons 2021 r.
Ne 1 «O npoBeaenny npoGuIaKTHIECKHX TPUBUBOK OTIEIBHBIM IPYIIaM TPaXJaH M0 SMHIEMHYECKAM TTOKa-
3anmaMy. CrpaBouHas 6a3a Koncynerant Ilmroc. Cnenyer otmetuts, aro B nione 2021 r. rmasa BO3 I'eGpeii-
ecyc Ipu3Bal IJIaB TOCYAApCTB depe3 rox obecnednTs BakiuHanuio 70 % nacenenus / BO3 3aduxcupoana
mramm COVID «zaenbran B 98 ctpanax // Uarepdakc. 02.07.2021.

32 Cwm., nanp.: [Mocranosnenue [pasurenscrea Kpacuospckoro kpas ot 16 despans 2021 roxa «O6 ypoBHSIX
IPHOPHUTETA TIPH BaKIMHALMK NMPOTHUB KOPOHABHPYCHOW MHGeKIMH, BbI3BaHHOW BUpycoM SARS-CoV-2»
Ne 78-n. Pexxum noctyna: Hopmatusasie aktel KpacHosipckoro kpast / [TocranoBnenune [IpaButensctBa Kpac-
HOSpCKOTOo Kpas "O0 ypoBHAX MPUOPHUTETA NPH BaKIMHALIMU IPOTHB KOPOHABUPYCHOMH MH(EKINH, BEI3BAHHOMN
BupycoM SARS-CoV-2" (krskstate.ru)
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MHOTO(YHKIIMOHAJIbHBIX LIEHTPOB (IPHUOPUTET 1-ro ypOBHSI); paOOTHUKM OpraHU3auil
TpaHCIIOPTa M SHEPTeTHKH, JTHUIa, pad0Ta0IIKe BAXTOBBIM METOJOM, pAOOTHUKHU Opra-
Hu3aui chepsl MpeaocTaBICHNs YCIYT, BOCHHOCTYXalue (IPUOPUTET 2-T0 YPOBHS);
roCyJapCTBEHHbIE TPAKAAHCKIE U MyHHIIMIIAJIbHBIE CITy XKalle; o0yJaronuecs B po-
(eccnoHanbHBIX 00pa30BaTENLHBIX OPTaHU3AIMAX U 00PA30BATEIBHBIX OPraHU3aAIIIX
BhICIIET0 00pa3oBaHMs cTapiue 18 jer; yiuia, mojuiexaliye NpU3blBy Ha BOECHHYIO
ciyk0y (pHOpUTET 3-TO YPOBHS).

OueBUIHO, YTO MEPEUYEHb KaTeropuil pabOTHUKOB, KOTOpBIE MOJUIEKAT 00s13a-
TEJbHOW BaKUWHALMK TIPOTUB KOPOHOBHPYCHOW WH(EKIMH, YCTAaHOBJICHHBIN
Munzzapasom P® B Kanenmape mpopuiakTHUECKUX NPUBUBOK IO SMUIEMHUYECKUM
NOKa3aHusAM, He coryacyercs ¢ Ilepeunem pa0oT, BBINOJIHEHHE KOTOPBIX CBS3aHO
C BBICOKHMM PHCKOM 3a00J1eBaHMsI HH(EKIIMOHHBIMHU O0JIE3HAMHU U TpeOyeT 00s13aTeb-
HOT'O IIPOBE/IeHUs MPO(PUIAKTUYECKUX IPUBUBOK, YCTaHOBIEHHbIH B [locTaHoBIEHNH
Ne 825 ¢denepanbHOro mpaBUTENHCTBA.

B sToMm cirydae BcTaeT Bonpoc: Kakoi U3 3THX JABYX (eiepaabHbIX HOPMaTUBHBIX
AKTOB JIOJDKEH UMETh IIPUOPUTET JIJIsI FOPUINUECKH 0OOCHOBAHHOTO BKJIFOUEHHUS B JIeii-
CTBHE MEXaHN3Ma MacCOBOM 00s13aTeIbHOM BaKI[MHAIIUH IIPOTUB KOPOHOBUPYCHOM MH-
¢dexnun? Ha Ham B3risa, B CIOKHUBIICHCS CUTyalluy IPHOPUTET JOJDKEH UMETh Tiepe-
YeHb, YCTaHOBIIEHHBII B Kanenmape mpoduiakTHUECKUX NPUBUBOK I10 SITHIEMHUYe-
CKHM IOKa3aHUsIM. ApryMeHTallMsl 3TOr0 BbIBOJIA TakoBa. Bo-nepBbIX, B MpaBUTENb-
CTBEHHOM I€pEeYHEe BHJIbI pabOT yCTAaHOBJIEHBI B CAMOM OOLIEM U BUJE U HE MOTYT
Y4€CTh CUTYALUIO, KOTOPAsl CJIOKUIIACh B YCIOBHUX CTPALIHONW KOPOHOBUPYCHOM MaH-
nemud. Bo-BTopsix, B cuity 4. 3 cr. 10 3akona Ne 157-®3 Munznpas PO sBisieTcst Tem
denepanbHBIM OPraHOM HCHOJHUTENBHOW BIIACTH, KOTOPBIM ymoiaHomoueH [IpaBu-
tenbcTBOM PD yTBepknats Kanennaps npodriakTHIeCKUX MPUBUBOK IO AITHIEMUYE-
CKUM TTOKa3aHHSIM.

[IpyHMMass TOCTAHOBIEHUS O TPOBEACHUH TNPOPUIAKTHUECKAX TPUBHBOK
OTJIENBbHBIM I'PYIIaM IpaKAaH MO SMUAEMUYECKUM [TOKa3aHUsAM, TJIABHbIE CAHUTAPHbIE
Bpauu cy0ObekToB PD He MoOryT He pyKoBoACTBOBaThCS KaneHnapeM, yCcTaHOBICHHBIM
Munzapasom P®. MoTuBHpOBaHHbIE MOCTAHOBIIEHUS TJIABHBIX TOCYAapCTBEHHBIX
CaHUTApHBIX Bpadeil cyObekToB P® (M uMx 3amectuTeneil) Urpar0T BeChbMa BAKHYIO
pOJIb B MPAaBOBOM MEXaHU3ME MPOPUIAKTUYECKON BaKIIMHALMU MO MOKa3aHUIM, 00
TOJILKO IPU MX HAJIMYMU HA TEPPUTOPHUU cyObekTa (erepaliii CTAaHOBUTCS BO3MOXK-
HBIM TIpOBEeJICHHE 00s3aTeNbHONM BaKIMHALMKM yKa3aHHbIX Kanennape rpaxaan uiau
OTJENBHBIX TPYII IPAXKAAH MO SMHIEMHUYECKUM MOoKa3aHusM (1. 6 4. 1 ct. 51 3akoHa
Neo 52-@3, cr. 10 3akona Ne 157-®3).

ITpu 3TOM C y4eToM 3IHIEMHUYECKON CUTYalluy MO PEIICHNUIO HCIIOTHUTENBHBIX
OpPraHOB TOCYJapCTBEHHOM BiacTu cyObekToB PD mpu mpoBeneHnr mpoduiIaKTHye-
CKUX MIPUBUBOK MPOTUB KOPOHABUPYCHOU UH@eKyuy YPOBHHU IIPHOPUTETA JIHII, TIOAJIE-
KaIMX 00s3aTeNIbHOM BaKIIMHALIMKU, MOTYT ObITh U3MeHeHb! (1. 8 [lopsaka nposene-
HUS FpakaaHaM NpOoQPUIAKTUYECKUX MPUBUBOK B paMKax KajeHJaps npoguiakTrye-
CKUX NMPUBUBOK IO AIHIEMUYECKUM MOKa3aHusIM, yTB. [Iprkazom Munsnpasa Poccun
ot Ne 1251.) B 3TOM HOpMAaTUBHOM aKTe HE KOHKPETUZUPYETCS, KaKue OpPTraHbl UCIIOI-
HUTEJILHOUN BiacTu cyObekToB denepannu BIOpaBe NpUHUMATh Takue perieHus. Ha
HAalll B3IJISLJI, IPAaBO IPUHATH TaKOE PEIICHHUE MOXET B35ATh Ha ce0s MPABUTEIHLCTBO
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cyObekTa PO*?. OtHako npaBo NPUHATH TAKOE PELIEHHE MOKET ObITh OTHECEHO B CUITY
4. 2 c1. 10 3akona Ne 157-®3 1 Kk KOMIETEHIIMH ITaBHOI'O CAHUTAPHOTO Bpaya cyOb-
ekta PD. B cunmy 3TOif HOpMBI yCTaHOBJIEHHME KOJMYECTBA PaOOTHUKOB, KOTOPHIE
JIOJKHBI OBITH IPUBUTHI [T MPEAOTBPAILEHHUS JaIbHENIIIeH YTpO3bl paclipOCTpaHeHUs
KOPOHABUPYCHOM HH(PEKIUH B cyObekTe PO, Tarkoke BXOAUT B KOMIIETEHIIUIO TTIABHOTO
CaHUTAapHOTO Bpaya B cyOBbekTe PD.

BosBpamasics k ananuzupoBaHHoMy pasee [locranosienuro Ne 1, mpussTOMy
['maBHBIM rocy1apCcTBEHHBIM CAHUTAPHBIM BpaduoM I'. MOCKBBI, CJI€1yET OTMETUTH, YTO
yKa3aHHBI B HEM mepedeHb chep NesATeNbHOCTH, PaOOTHUKH KOTOPBIX MOIJIEKAT
00s13aTeNbHON BaKIMHAIIMM, HE BBIXOAUT 332 PAMKH UX IEpEUHs, yCTAaHOBJIEHHOTO
B Kanennape npodunakrudeckux NpUBHUBOK IO SMTUAEMUYECKUM TTOKa3aHUSIM, YTBEP-
XKACHHOMY (enepanbHbiM Mun3apaBoM. B moctaHoBieHMH TNTaBHOTO CaHUTapHOTO
Bpaua cyobekta PD B mpenenax mpencTaBiIeHHBIX €My MOJHOMOYHI UMEEeT MECTO He
pacimpenue nepevyHs padOTHHUKOB, MOJIEKAIUX 00s3aTeIbHON BaKUIMHAIMH, a UX
KOHKPETH3AIHsI C LIETIBIO ClIeIaTh MPaBOBOM akT 0oJiee SICHBIM U MOHSATHBIM HaCEIEHUS
U TIpaBONpUMEHHTENsI. Tak, OTHOCS K TaKOBBIM paOOTHUKAM JUI], paOOTaIONINX B
cdepe ToproBiu, OOIIECTBEHHOTO MATAHUS, TPAHCIIOPTA OOIIETO MOIB30BAHMS U JIPY-
rux, [ 7aBHBIA CaHWTApHBIA Bpad CyObeKTa HE Oojiee, 4eM YTOYHSET yKa3aHHYIO
B Kanennape u OTHOCSIIYIOCS K MPHOPUTETY 2-TO YPOBHSI KAaTETOPUIO «PaOOTHHUKH
opranuzanuii cepsl MpeaoCTaBIeHHs ycIayr». Takoe yTouHeHHe HEOOX0IUMO H3-3a
HEJOCTATOYHOW ONPENEIEeHHOCTH 3TO! Kareropun. Hanpumep, panee neiicTBOBaBIINI
Oobmepoccuiickuii knaccupukarop ycuyr Hacenenuto (OKYH) otnocun k cdepe
MPEIOCTAaBICHHS YCIyT OoJiee AecATKa BUIOB TaKUX YCIYT, B CUJIy Yero KOHKpEeTH3a-
1usi paOOTHUKOB 3TOM cepsl Ist 1eneil 00s3aTenbHON BaKIIMHAIIMY TIPUMEHUTEIILHO
K ypoBHIO cyObekTa denepanuu BIOJIHE ONpaBIaHHa U TPaBOMEpHA.

Takum 06pa3zom, MOKHO KOHCTATHPOBaTh, 4TO B Poccum mcmonp3oBanne Mexa-
HU3Ma 00513aTeJIbHOM BaKIIMHAITUY SBIISIETCS UCKITIOYSHUEM M3 JEHCTBYIOMIETO OOIIETO
MpaBWia JOOPOBOJHLHOCTH MPOPMIAKTHUECKUX MPUBUBOK. OHAKO 005S3aTEIHHOCTH
BaKIMHALIMU HE 03HAYaeT BO3MOXKHOCTD €€ MPOBECHUs 0e3 coriacus JUIa, OTHOCS-
MIErocs K KaTeropuu TpakaaH, MoUIeKAIINX TPOPHIAKTHUECKON MTPUBUBKE 110 yCTa-
HOBJICHHBIM B 3aKOHE€ YCJOBHSM U BKIIOYeHHbIX B KayeHnapp nmpouiakTHuecKux
MPUBHUBOK IO MUIEMUYECKUM MOKa3aHusM. 13 aToro cienyer, 4To o0s13aTesibHas Bak-
nuHaius B Poccun, kak ¥ B OOJNBIIMHCTBE COBPEMEHHBIX T'OCYJIapCTB, MPOBOIUTCS
B MSTKOMW, KOCBEHHOU (hopme.

Tem HEe MeHee ake B Takol (hopMe OHA HE MOXKET HE 3aTparvBaTh WHIUBUITY-
aJbHBIX TpaB Trpaxaad. [Ipexae Bcero 3To Kacaercsl mpaBa Ha yBa)XEHHUE YACTHOM
JKU3HU, 3a1uIaeMoe cT. 8 EBponeiickoil KOHBEHIIMM OT BMeIaTenbeTBa. OTHAKO, Kak
spcrByeT w3 mpaktukun ECIIU mo BompocaM o00s3aTeinbHON BaKIMHAIUH, TaKOe
BMEIIATEIBCTBO OINPABIAHO, €CIM OHO HEOOXOIUMO B JAEMOKPAaTHUYECKOM OOIIECTBe,
0a3upyercst Ha COOTBETCTBYIOIIEH IPaBOBOI OCHOBE (IIPEANMCAHO 3aKOHOM) H TIpeciie-
IyEeT 3aKOHHYIO LENb.

33 Cwm., nanp.: Iocranosnenue Ipasurensctea KpacHosipckoro kpast ot 16 despans 2021 roga «O6 ypoBHSIX
NPUOPHUTETa TPH BAKIHMHALWK NPOTUB KOPOHABUPYCHOW WH(EKIHH, BBI3BaHHOH BUpycoM SARS-CoV-2»
Ne 78-m. Pesxum poctyma: publication.pravo.gov.ruyDocument...2400202102200011
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Ucnonp3oBanre poCCUWCKUM TOCYIapCTBOM MEXaHHM3Ma 00s3aTeIbHON BaKIIH-
Haly 1171 00pbObI ¢ KOPOHOBUPYCHOUM WMH(MEKIMEH B MOJHONW Mepe OTBEYAET dTUM
kputepusiM. B Poccun cymiecTByeT 1octaTouHo pa3BuTas 3aKoHOAaTebHas 6a3a, mo3-
BOJIAIOINIAsE THOKO MPOBOAUTH MOJIUTUKY MPOPUIAKTUYECKUX MPUBUBOK B YCIOBHUSAX
MaHJEMHHU C TENbI0 3aIUTHl MHAWBHUYAJLHOTO U OOIIECTBEHHOTO 3/I0OPOBBS U 0o0ec-
MEeYEHUs! KOJIJIEKTUBHOTO UMMYHHUTETa. BMecTe ¢ TeM ¢ yueToM HaKOIIEHHOTO HbIHE
OTIBITa HEOOXOIMMO TPOJIOJIKUTH COBEPIICHCTBOBAHHE MTPABOBOM OCHOBBI MEXaHHU3Ma
00s13aTeTbHON BaKIIMHAIIMY C IIETTBI0 YCTPAHEHUS OTACIBHBIX HECTBIKOBOK M obecIie-
YEHUs €€ COTVIACOBAHHOCTU. B 4acTHOCTH, OTHUM M3 HEpPENIEHHBIX 10 KOHIA BOMPO-
COB, MOPOXKIAIOIMINX MPABOBYIO HEOIMPEIEIEHHOCTh, OCTAETCS BOMPOC O MPABOBOM
peryIvpoBaHUM TiepeyHs paboT, BHIMOIHEHUE KOTOPHIX CBSI3aHO C BBICOKHM PHCKOM
3a0oneBaHrs MHQEKIIMOHHBIMU OO0JIE3HSIMU M TpeOyeT 00s3aTenbHOTO0 MPOBEICHUS
Mpo(MIaKTHIECKUX TPUBUBOK. Hamboisiee memecooOpa3HbIM TIPEACTABISACTCS €T0
pelieHue Ha ¢eiepalibHOM YPOBHE IyTeM BHECEHUS COOTBETCTBYIOIIMX U3MEHEHUH B
[lepeuens Takux paboT, yTBEpKICHHBIN Oosee nBaanaTu jJeT Ha3aa [IpaBuTenscTBOM
P®, nubo IIpaButenbctBo PO MokeT 0AHO3HAYHO YIIOJHOMOYUTH HA YCTAaHOBIICHUE
[lepeunss Takux paboT QenepanbHBII OpraH HCHOJHUTEIHLHOW BJIACTH, KaK 3TO
omnpenensiercs B 4. 2 cT. 5 3akona 157-D3.

B ycioBusix HeONAarompuATHONH SMHIEMUYECKOW CHUTYyaIllud HEOOXOIUMOCTb
UCIIOJIb30BAaHUS MEXaHHU3Ma 00s3aTeIbHOM BaKIMHAIIMM B COBPEMEHHOM OOIIECTBE
BBI3BIBAET BCE MEHBIIIE COMHEHUH. [IOMUMO MPOCBETUTENBCKON JIESITENHHOCTH Opra-
HOB TIyOJWYHON BIACTH W OOIECTBEHHBIX OOBCAMHECHHM, B HEMAJIOW CTEMEHU dTOMY
crmoco0CcTBOBaNl TOT (haKT, YTO MaccoBas BaKIMHAIMS B KOPOTKUH CPOK TO3BOJIHIIA
CYIIECTBEHHO CHHU3HTH KOJMYECTBO 3a00JICBIIMX, a TAKXE IPOICHT TMaIlMEHTOB
¢ TspkeasiMu ocitoxkHeHusmu rmocite COVID-19. Pacrer n oco3Hanue Toro, 4To 00s13a-
TeNbHAsT BAaKIMHAIUSA — OJMH M3 3aKOHHBIX CIIOCOOOB OOPHOBI C AMUAEMUYSCKUMHU
3a00JIeBaHUSIMU B ITUBMJIM30BAHHOM JEMOKPATHYECKOM TOCYIapCTBE, NCIIOIB30BAHUE
KOTOPOTO OTBEYaeT MHTEpecaM OOIIeCTBa W OTICIBHBIX TpakaaH B cdepe OXpaHbI
37I0POBBSL.

3akjaoueHue

[TpaBa 1 cBOOOABI OTHOTO MHAMBH/IA 3aKAHYUBAIOTCS TaM, Tl BOHUKAET yrpo3a
npaBaM U cBoOoJaM Japyroro. B koHTekcTe O0pbOBI C MaHIEMHEH 3TO O3HAYAeT, YTOo
YEJIOBEK, SIBJIASCH BO3MOXKHBIM MEPEHOCYMKOM OIACHOTO 3a00JIeBaHHMS, TOJDKEH MPHU-
HATHh UHAMBUYaIbHbBIE MEPHI 110 MPETyNPeKICHUI0 PACIPOCTPAHEHHUS TaHHOTO 3a00-
neBanus. B YaCTHOCTH, B IICPEUYCHDb JJAHHBIX MEP BXOAUT HONICHNE MACOK U IIE€PYATOK,
COIMAJbHAS TUCTAHIVS, BAKIIMHAIINS.

B nemoxpaTtrdeckoM o0mIecTBe rocyJapcTBO Kak HOCHTEINb MyOJIMYHOTO UHTE-
peca 00513aHO 3aIIUTHTh HE TOJIBKO MpaBa OTACILHOTO HHAMBH/A OT TOCSATATENILCTB Ha
HHUX, HO ¥ OOIIECTBO B IIEJIOM OT TE€X MAacCIHITaOHBIX YIpo3, KOTOPBIE MOTYT IMOBIICYb
MaccoBbIe HHPEKIIMOHHBIE 3a00JeBaHusl. ITUM 00YCIIOBIEHA HEOOXOIUMOCTh pa3pa-
OOTKH TOCYJapCTBCHHOW IMOJIUTHKUA 0053aTENIbHON BaKIIMHAIIMH, KOTOpas SIBIISETCS
CPEICTBOM COJICHCTBHS MACCOBOHW BAaKIIMHAIIMM W TIO3BOJISIET TOBBICHTH OXBaT
HacCCJICHUA IIPpUBUBKAMU B MLCIAX CHHKXCHUSA 3a00JIEBAEMOCTA U CMEPTHOCTH.
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Pa3paboTka Tako MOJUTHKHU BKIIOYAET TAKXKe HEOOXOIUMOCTH CO3/IaHUsI THOKOTO U
OTJKEHHOTO MEXaHU3Ma €€ MPaBOBOT0 00ECIIEYCHHUsI, TAPAaHTUPYIOIIETO €€ «HaJJIe-
JKAIIyIO MPAaBOBYIO OCHOBY». DTOT MEXaHU3M BKIIOYAEeT B CaMOM OOIIeM BHUE TaKUe
9JIEMEHTBHI, KaK: a) HaJJMYUe YCTAHOBJICHHBIX B 3aKOHOATEIILCTBE MPABHII, IPSIMO FITH
KOCBCHHO OOS3bIBAIOIIUX JIUI], KOTOPhIE OTHOCSTCS K ONPEACICHHBIM B 3aKOHE KaTe-
TOpHSIM HaCeJICHHsI, POUTH PUBUBKY, 0) IpaBOBasi MPOLEAYpa MOTydeHHs HHPOPMU-
POBAHHOTO COTJIACHsI JIMIIa HAa TIPOBEJACHNE BaKIIMHAIIMK WJIA €r0 OTKa3a OT BaKIIMHA-
IIUH, T') HACTYIUICHHUE JIJIs JIUIIA, OTHOCSIIETOCS K OJJTHON U3 9THX KaTeTOPUil HaCeIeHus,
HO HE HMEIOIIEro MPUBUBKH, HEOJArONPHUSTHBIX MOCIEICTBUN, MPEAyCMOTPEHHBIX
HAIIMOHAJILHBIM 3aKOHOM, 11) BO3MOKHOCTH OCTIAPUBAHUS TUM JIUIIOM ITPUMEHEHHUS B
OTHOIIICHUU HETO HOPMBI 3aKOHA, MPelyCMaTpUBAIOIIeH HACTYIJICHUE HEOJIaronpusT-
HBIX MTOCTICJICTBHI B CITydae OTCYTCTBUS IIPUBUBKH.

HanmoHnanbHbIe OpraHbl TOCY/IapCTBEHHON BJIACTH BIIPABE BBOJUTH 00s3aTElb-
HYIO BaKI[MHAIIUIO, HO 3TO HE 03HAYAET, YTO Ipa)kIaHe MOTYT OBbITh (PU3UYECKH TPU-
HYK/ICHBI K BaKI[MHAILIUH ITyTEM JIOCTABJICHUS] B MEAYUPEIKICHUS U HACHILCTBEHHOTO
BBC/ICHHUS BaKIIMHBI. bojiee Toro, B OOJBIIMHCTBE COBPEMEHHBIX TOCYAapCTB 00s3aH-
HOCTh BaKI[MHUPOBAThCS YCTAHABJIMBACTCS HE TPSMO, a IIyTEeM OTPaHUYCHHUS UHIUBU-
JyalTbHOTO BbIOOpa OCOOBIMH CIOCOOaMH, Jieasi IPUBHBKY YCJIOBHEM, HAIpUMEp,
MOJIb30BaHUS OIPENICICHHBIMU ITyOJUYHBIMU OJlaraMu W yclyraMu JIn0o paOoThHI B
OTIpeIeNIEHHBIX OTPACHAX (37ApaBOOXpaHEHHE W JIp.). Y CTAaHABIUBAs TaKHE YCIIOBHS,
roCyJJapCTBO KOCBEHHBIM 00pa30M BBIHYKAA€T YACTHBIX JIHII C/IEIATh BHIOOD B MOJIB3Y
npuBUBKU. MIcX0/s1 U3 3TOr0 00s13aTesbHast BAaKIIMHALIUS MOXKET OBITh OIpe/iesieHa Kak
TakKasi CHCTEMa BaKIIMHAIMH, KOTOpas MPETyCMaTPUBACT B pe3yJIbTaTe OTKa3a OT MpH-
BUBKHU ONPE/ICIICHHBIC HETATUBHBIC TOCIIEACTBUS OPUANIECKOTO XapaKTepa, Crocoo-
HBIC TOBJIMATH U TPEIHA3HAYCHHBIE JUIS TOTO, YTOOBI MOBIUATH HAa PEIICHHE JIUIA
0 BaKIWHAIIWH.

B paccMoTpeHHBIX B JJaHHO# CTaThe CTpaHax 3aKOHOATENb M MPaBOMPUMEHH-
TeJIb 000CHOBAHHO CAHKLIIMOHUPOBAIN 00513aTeNbHYIO BaKIIMHAIINIO, KOTOPask IIPU3HA-
eTcsl Kak myOmmaHoe 011aro, 00ecIiedynBaroIiee OXpaHy 37J0pPOBbs KaK OTIACIIbHBIX TPaX-
JIaH, TaK HACEJICHUS B LIeJIOM. AHAJIN3 KOHCTUTYIIMOHHBIX aKTOB TAaKXKe MOKa3all, 4To B
COBOKYITHOCTH HOpPMa, TApaHTUPYIOIIAsi BEICOKUN YPOBEHB 3IpaBOOXPAHECHUS U yCTa-
HOBJICHHAs! IyOJIMYHAs 00S3aHHOCTB, 3aKJIFOYAIOIIASACS B HEHAPYIICHUH MPaB TPEThUX
JIM1LI, CO3JIal0T NPaBOBOE I10JIE, B paMKaxX KOTOPOIo BBEAEHUE 00sI3aTeIbHOM BaKIMHA-
VM SIBJISICTCSI KOHCTHTYIIMOHHBIM ITPABOM TOCyAapcTBa. boiiee Toro, Kak B paiiioHab-
HOM, TaK M B dTHYECKOM IUIAHAX TOCYJapCTBO JOJDKHO B3SITh HA ceOs U BO3JIOKHUTH
Ha JIPYrUX HEOOJBIINE PUCKH BAKIIMHAIMH, TTOCKOJIBKY TOJIb3a JUI OTJCIbHBIX JIHII
¥ MyOmyHOTO OJ1ara 3/[paBOOXpaHEHHs IOCTATOYHO BEJIMKA U )KU3HEHHO 3HAYNMA.

[Ty6nuynas ropuanyeckas 00sS3aHHOCTh MPOMTH BAKIMHAIMIO HE MOXKET HE
3aTparuBaTh MHAWBUAYAIBHBIX MpaB rpaxnaad. [Ipexae Bcero, 3To Kacaercs mpasa Ha
yBa)KEHUE YaCTHOM JKHM3HH, 3amiuinaemMoe cT. § EBpornelickoli KOHBEHIIMH OT BMeIlla-
TeNbCTBa. JlaHHOE TPABO HE SIBJISIETCS a0COMIOTHRIM: B caMoii KOHBEHIIMM OroBOpEHO,
YTO €ro UCIOJIb30BaHHE MOXET ObITh OTPaHUYEHO, €CIIM TAKOE OTPaHUYEHHE Mpemdy-
CMOTPEHO 3aKOHOM, «HEOOXOJMMO B IEMOKPAaTUYECKOM OOIIECTBE» U NMPEIHA3HAUYEHO
JUTSL 3aIIMTHI 3I0POBBS WK TipaB U cBoOoa Apyrux. U3 npaktuku ECITY mo Bompocam
00s13aTeNIbHON BaKI[MHALIMUM MOXKHO CJ/IelaTh BBIBOJ, YTO TPU €€ NPUMCHECHUH
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BMEILIATENbCTBO ITyOIMYHON BIACTH ONpPaBAaHO, €CIIM OHO «HEOOXOJMMO B JIEMOKpa-
THUYECKOM 00LIECTBE», Oa3UpyeTcss Ha COOTBETCTBYIOIEH IIPaBOBOM OCHOBE (IpeAmnu-
CaHO 3aKOHOM) U IIpecielyeT 3aKOHHYIO LIeb.

BMeratesnbCTBO B 4aCTHYIO KU3Hb M JIMUHYIO CBOOOy NPH NTPOBEACHUH IOJIU-
TUKH 00513aTeIbHOI BaKIIMHAIIMY KaK MPOQMIAKTHIECKON MEpBbI, ClIeayeT paccMaTpu-
BaTh HE caMo Mo ce0e, a B KOHTEKCTE OTPaHWYCHUH ITHX IPaB, YCTaHABINBAEMBIX
3aKOHOM, M peau3aliy TaKoW IMmyOIMYHOM IeNH KaK 3aluTa 37J0pOBbs U OJIaromnoiy-
4Ms HaceJeHus. B 3TOM KOHTEKCTe BMELIATENLCTBO MMyOIMYHOM BJIACTU B OCYILECTB-
JICHWE WHIMBUAYaJIbHBI IIPaB B IIPEJeNIaX UX OTPAHUYEHUI, IPETyCMOTPEHHBIX 3aKO0-
HOM, JJIs1 JOCTHXKEHHUsI COLMAIBHO 3HAYMMOHN M 3TUYECKU ONpPaBJaHHON IyOJIMYHOM
LIEJIM HE MOXKET PacCMAaTPUBATHCS KaK HAPYLICHUE 3TUX IIpPaB.
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PeueH3nA Ha KHUry:
HopmoTBOpueckui npouecc B Pecnybnuke Kpbim u CeBactonone
(no maTepunanam 2019 ropa): yuebHoe nocobue ansa maructpon /
. B. Bonpgapu4yk n ap. Cumceponons, 2020. 332 c.

T.H. Pagpko'P<, B.A. Hazalikunckas®

"MockoBckuii rocynapcTeHHbli opuanueckuil ynusepeutet umenu O.E. Kyraduna
(MT'HOA), e. Mockea, Poccuiickaa @edepayus
’HanuoHanbHbIi HCCIEI0BATENLCKUI YHUBEPCUTET «BhICIIAs ITKOIA SKOHOMUKI,
2. Mocxksa, Poccutickas @edepayus
DAthradko@yandex.ru

AHHOTanms. B peueH3un aHanuzupyercs cojaepxkanue yueoHoro nocoodus «HopMmoTBopueckuit
npouecc B Pecrry6nuke Kpsiv u CeBacTonosney, MoAroTOBIEHHOTO KOJUIEKTUBOM aBTOPOB, MTPECTABIs-
OOMX HE TOJIBKO KpBIMCKI/Ie BY3bI, OCYUICCTBJIAIOLIIUX 06yquI/Ie IO HampaBJICHUSAM IMOATOTOBKHU
40.04.01 «IOpucnpynenuus» u 38.04.04 «['ocynapcTBeHHOE W MYHHUIMIIAIIBHOE YIIPaBJICHUE», HO U
HETOCPE/ICTBEHHO BOBJICYCHHBIC B 3aKOHOIATENbHBIN mporecc. [loguepkuBaeTcs, 4TO 3TO TPEThsl KHUTA
U3 cepuu u3naHuii Ha Gase exeroaHsix AoknanoB ['ocynapcrBenHoro Cosera PecyOmuku Kpbiv u o1-
4yeToB 3akoHonarenbHOro Cobpanus ropona CeBacTONOINS O COCTOSIHUHM PErHOHATBHOTO 3aKOHOIATENb-
cTBa. YKa3bIBaeTCsd Ha 000CHOBAHHOE COYETAaHHE TEOPETHUECKIX M MPAKTUUYECKUX OCHOB HOPMOTBOpYE-
CKOH JesITeTbHOCTH B HccenyeMbIX cyobpekTax Poccuiickoit depeparn. OTMedaercs, 9To MUK U3/a-
HUI, OCHOBaHHBIII Ha MPaBOBOM MOHHUTOpPWHIE 3aKOHOTBOPYECKOH JesTenbHOCTH [ '0CynapcTBEHHOTO
Cogeta Pecriy6nuku Kpbim u 3akonogarensnoro Codpanus ropoaa CeBacTonos, yAa4HO COUETaeTCs C
TEOPEeTUYECKUM 0030pOM BOIPOCOB, KOTOPBIE CBSA3aHbI C IOATOTOBKON 3aKOHOIPOEKTOB. YKa3aHHbIE
(axThI IenaroT MocoOue MOJIE3HBIM HCTOYHUKOM He TOJIBKO JJISI CTYZEHTOB-MarucTPaHTOB, HO U TS BCEX
CIELHATNUCTOB, Pa0OTaIOINX B chepe HOPMOTBOPUIECKON JIESITEIbHOCTH.

KiioueBble cjioBa: HOPMOTBOpUECKAsl NESTENHFHOCTh, HOPMOTBOPUYECKHH MPOIEcC, 3aKOHOMAA-
TeNbCTBO cyObekTa Denepalyy, IPUMEHEHNE 3aKOHOAATENbCTBRA, IPUHIIMITBI 3aKOHOTBOPYECTBA, PErHo-
HaJIbHBIN 3aKOHOJATEINb, TPaBOTBOPUYECKAs MMOJIUTHKA, IIPABOBOH MOHUTOPHHT
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Abstract. The review analyzes the content of the textbook “Rule-making process in the Republic
of Crimea and Sevastopol”, prepared by a team of authors representing not only Crimean universities that
provide training in the areas 40.04.01 “Jurisprudence” and 38.04.04 “State and municipal government”,
but also directly involved in the legislative process. It is emphasized that this is the third book in a series
of publications based on the annual reports of the State Council of the Republic of Crimea and reports of
the Legislative Assembly of the city of Sevastopol on the state of regional legislation. The authors point
to a well-grounded combination of theoretical and practical foundations of rule-making activity in the
constiuents of the Russian Federation under study. It is noted that the cycle of publications based on legal
monitoring of the legislative activities of the State Council of the Republic of Crimea and the Legislative
Assembly of the city of Sevastopol is successfully combined with a theoretical review of issues related
to the preparation of draft laws. These facts make the manual a useful source not only for undergraduate
students, but also for all specialists working in the field of regulatory activity.

Key words: regulatory activity, law-making process, legislation of the constituent of the
Federation, application of legislation, principles of lawmaking, regional legislator, law-making policy,
legal monitoring
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B 2020 r. Bemuio B cBer ydeOHoe u3manme «HopMoTBopueckwii mporiecc
B Pecy6mke Kpsim 1 CeBacTonone (o matepuanam 2019 roma)»'.

N3 nannras kHUTA SBISICTCS TPETHUM TTOCOOMEM U3 cepru u3aannii «k HopMoTBop-
yecKkui nporiecc B cyobekrax Poccuiickoit denepannny, OCHOBAHHBIX Ha €KETOTHBIX
JOKJIaJjaX 3aKOHOJATENIbHBIX (MpeACTaBUTENbHBIX) opraHoB PecrmyOmuku Kpbim
u ropona ¢enepanbHoro 3HaueHus: CeBacTONos, 3aKOHOAATEIbHBIX U MHBIX aKTOB
Pecniy6muku KpsiM u roposa ¢enepanbaoro 3nauenus CeBacTonods.

Ve TpaAuLIMOHHO, pEeLEeH3UPYEMOe TOCOONE TOTOBUTCS KOJUIEKTUBOM aBTOPOB
Ha OCHOBE €XeroJHbIX NokianoB ['ocymapctBeHHoro Coseta PecnyOmuku Kpbmv o
pa3BUTUN 3aKkoHoJaTenbcTBa PecnyOmuku KpbiM M oT4eTOB 3aKOHOAATENBHOTO
Cobpanus ropoga CeBacTononist O COCTOSHUU 3aKOHOAATENbCTBA Topoja (enepaib-
HOro 3HaueHus1 CeBacTOMoJb, 3aKOHOIATENNbHBIX U UHBIX akTOB PecryOnuku Kpeim u
ropona (enepanpHoro 3HadeHuss CeBacTonoss, NpuHATHIX B 2019 . ABTOpaMu 37O
paboThI ABISAIOTCS JOKTOP fopuamyeckux Hayk Cepreid TpoduMoB 1 KaHIUAATHI I0pH-
nuyeckux Hayk Wnes bonpapuyk, Omnbra bytkeBuu, Aptem Pynenko, Jlronmmia
PerikoBa, Upuna CTpenbHUKOBA, KOTOPBIE 3aHUMAIOTCSI UCCIIEI0BAHUEM OCOOEHHO-
CTel mpaBoNpHMeHeHHs (eepaTbHOro 3aKOHOIATENLCTBA HA TeppUTOopusix Pecmy0-
muku Kpeim u CeBacTomons’, a Takke HMEIOT OINBIT 3aKOHONPOEKTHOH paboThl,
HAYYHO-IKCIIEPTHON M TpernojaBaTelIbCKON aeaTenbHOCTH B PecmyOmuke Kpbim.
[TocoOue BoINLIO MOK 00IIEH penakiuei npodeccopa nenapTaMeHTa TEOpHH Mpasa v
MEKOTPACTEBBIX OPUAWYECKUX TUCIUIUIMH (aKynbTeTa TpaBa BeIcieid MIKOIbI
skoHoMHukH [O. I'. Ap3amacoa, npencenarens Komurera I'ocynapcrsennoro Cosera
Pecrry6nmuku Kpbim o 3akonogarensctBy C.A. TpodumoBa u pykoBoIUTENS CEKpeTa-
puara Anmapara ['ocynapcrsennoro Cosera Pecniy6muku Kpeim U.B. Bonpapuyka.

B u3nanum perieH3upyeMoro nocoOus CTOUT OTMETUTH 0co0yto posib KomureTa
no 3akoHomaTenscTBY locymapctBenHoro Cosera Pecny6nmuku KpbiMm, koTopblit
€XKEro/IHO MPOBOJMUT aHATU3 COCTOSIHUA 3aKoHoJaTeNnbcTBa Pecrybnuku Kpbim npu
yuactuu wieHoB Hayunoro CoBeta no npaBoTBopuectBy npu [Ipencenarene 'ocynap-
ctBeHHoro Cosera PecnyOnuku Kpbim.

! HopmotBopueckuii npouece B Pecry6nuke Kpeim 1 Cesactonone (mo marepuanam 2019 rona): yue6noe
noco6ue st maructpos / M.B. Bounapuyk, O.B. Bytkesuu, A.B. Pynenko [u ap.]; nox pexn. FO.I'. Apzamacosa,
C.A. Tpodumosa, 1.B. bornapuyka. Cumdepomnons: UT «cAPUAJTI», 2020. 332 c.

2 Cm., nanpumep: HopmoTtsopueckuii mponece PeciyGmuku KpbiM B cucTeMe HOpMOoTBOpaecTBa Poccuiickoit
Oeneparmu: npobiaeMsl B3auMonercTBus u Oamanca / V.B. Bommapuyk, O.B. bytkeBmu, A.B. Pynenko
[m np.] // IlpaBo u coBpemenHsle rocygapcrBa. 2019. Ne 3. C. 43—52. https://doi.org/10.14420/ru.2019.3.4;
Bounapuyk, 1.B. PedpopMupoBanne pernoHaabHOTO 3aKOHOJATENBCTBA 00 00paIeHNH ¢ )KUBOTHBIMH B CBETE
dbopmupyromeiicss cyaeonoit mpaktuku / W.B. Bonmapuyk, A.B. Pymenko, A.C. Xomenko // BectHuk
MoOCKOBCKOTO TOpOJCKOro neparorndeckoro ynusepcurera. Cepus: Opuanueckue Hayku. 2021. Ne 1(41).
C. 62—70. https://doi.org/10.25688/2076-9113.2021.41.1.07; bonpapuyk, U.B. MmmniemenTanus mo3unuii
Koncrurynuonnoro Cyna Poccun B 3akononmarensctBo Pecryomuku Kpeim / U.B. bonmapuyk // XKypuan
poccuiickoro mpasa. 2020. Ne 8. C. 45—58. https://doi.org/10.12737/jr1.2020.093
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W3nanHoe mocoOue Takke CO3JaHO Ha OCHOBE OOOOIIEHMS MPaKTUYECKOTO
ombITa peanu3anuu nojoxxkeHui 3axona PecmyOnuku Kpsim ot 29 nexabps 2016 r.
Ne 340-3PK/2016 «O MOHHMTOpPMHIe HOPMATHBHBIX IMPABOBBIX akTOB PecmyOmmku
Kpbim» Ha Tepputopun Pecny6nuku Kpeim 1 3akona ropoga CeBactomnodsi ot 29 ceH-
Tsa6ps 2015 r. Ne 185-3C «O mpaBoBbIX akTax ropoja CeBacTonomsy, mpeaycMaTpu-
BAIOIIETO OCYIIECTBICHUE TPABOBOTO MOHUTOPHHTA B Topoze CeBacTomore.

Penensupyemoe yueOHoe mocoOue mpeacTaBisieT co0oi 0000IIeHNe U aHaIn3
HOPMOTBOpUYECKOH nesarenbHocTH Pecryonmuku Kpeim n CeBacTomnorsi, pe3ysibTaT mpa-
BOBOT'O MOHUTOPHHTA, YTO JIEJIACT €r0 HHTEPECHBIM U aKTyaJbHBIM KaK IS IPaKTH4e-
CKHX paOOTHHKOB, TaK M Ui HAYyYHBIX pPAOOTHHKOB, MperojaBaTeneil ydeOHBIX
3aBelIEHUI IOPUAMYECKOTO MPO(HIIS, HHTEPECYIOMIMXCS BOMPOCAMHU PETHOHAILHOTO
HOPMOTBOpUYECTBA. YUeOHOE TOCOOME MOXKET OBITh MCIOJIB30BAHO TPH TMOATOTOBKE
CTyJIeHTOB 1o Harpasienuto «lOpucnpyaenuus». Takum oOpa3zom, pereH3upyeMoe
yaeOHoe rocobue, 6e3yCcnoBHO, SBISETCS aKTyalIbHBIM, HIMEET IPAKTHUYECKYIO U FOpHU-
JUYECKYI0 3HAYUMOCTb.

Co Bpemen npunsatus Kpeima u CeBactononis B coctaB Poccutickoit denepanmu
AKTUBHO OCYIIECTBIISIACh HOPMOTBOPUYECKAs IEATEIbHOCTh B YKa3aHHBIX CYObEKTax,
HO €CJIU B NIEPBbIE TOJIbl BOCCOETUHEHHSI OHA CBOJAMIIACH K 00ECIIEUEHNI0 HUHTErpallii
Pecniy6nuku Kpbim u ropona CeBactonodisi B IpaBoBOe NpocTpaHCTBO Poccuiickoit
®eneparyu, To K 2019 1. 3TH BOIIPOCH! OBLIN PEIICHBI.

B cBsI31 ¢ ueM npaBoOBOE PETYJIUPOBAHUE HA TEPPUTOPUN HCCIEAYEMBIX CYObEK-
TOB OCYILECTBIISUIOCh B paMKax OOIIEPOCCUICKOM MPaBOBOW CUCTEMBI, U, YUUTHIBAs,
YTO a0COTIOTHOE OONBIIMHCTBO 3aKOHOAATENFHBIX U IPYTUX HOPMATHUBHBIX MTPABOBBIX
aKTOB OBLIO MPUHSTO K 3TOMY TO/y, aKTYaIbHBIM OBLJIO JIMIIb UX COBEPIICHCTBOBAHNUE.
D10 moaTBepXkmaeTcs TeM, uro u3 120 3akoHOB, MpHHATHIX B PecmyOmmke Kpbiwm,
97 — 3T0 3aKOHBI O BHECEHUU U3MEHEHUH B YK€ IeHCTBYIOIINE 3aKOHBI, U 23 6a30BBIX
(c. 73). [IpunsTHE HOBBIX 3aKOHOB CBSI3aHO C PETYIMPOBAHUEM COOTBETCTBYIOIINX 00-
IIECTBEHHBIX OTHOIICHUH 1O HOBBIM TPaBUJIaM HIIU C OTCYTCTBHEM 3aKOHOB, PETYJIHU-
PYIOIINX ONpe/IeIIEHHBIC TPABOBHIE OTHOIIIEHUS.

[To chepam mpaBOBOTO peryaupoBaHus OOJBITMHCTBO 3aKOHOB KAaCaeTCsl TOCY-
JAPCTBEHHOTO YCTpOMCTBa M Oro/KeTHOTO Tporecca B Pecrrybnmuke Kpeim. Tak, B
2019 1. B Pecriybnmuke KpbiM ObTHM MPUHATHI 3aKOHBI: OT 26 depans 2019 .
Ne 572-3PK/2019 «O Bbibopax aenyraros ['ocynapctBenHoro Cosera Pecrmy6muku
Kpbim»; o1 2 urons 2019 1. Ne 626-3PK/2019 «O noyetnom 3Banuu Pecry6nuku Kpbim
«HaceneHHbIil MyHKT BOMHCKOM f1061ectn»; oT 15 aBrycra 2019 r. Ne 639-3PK/2019
«O0 ytBepxkaennn Cornamenusi mexay Coerom MUHUCTpOB PecryOnmuku Kpbim
(Poccuiickas ®enepauus) u [IpasutensctBom PecnyOnuku IOxnas Ocetus o Top-
TFOBO-DKOHOMHYECKOM, HAYYHO-TEXHHYECKOM U KYJbTYPHOM COTPYJIHUYECTBEY;
ot 3 gexabps 2019 r. Ne 20-3PK/2019 «O nopsinke yTBepxaAeHUs NepeuHeit nuHpopma-
MU O JESATeNIbHOCTU IOCylapCTBeHHbIX opraHoB Pecny6nuku KpbiM, pazmerniaemoit
B HMH(OPMALMOHHO-TEIEKOMMYHUKAIIMOHHONW ceTu uHTepHeT»; Ne 19-3PK/2019
«O o6rmkere Pecnybnmukn Kpeim Ha 2020 tom w Ha muiaHoBbiii mepuon 2021 u
2022 romoBy; ot 15 aBrycra 2019 1. Ne 636-3PK/2019 «O06 WHBECTHUIIHOHHOM HAJIOTO-
BOM BbI4eTe»; oT 2 uroist 2019 r. Ne 624-3PK/2019 «O0 MHBECTUIIMOHHON ITOJINTHKE
U TOCYIapCTBEHHOM MOAJEPKKE HHBECTULMOHHOM JesTenbHOCTH B PecnyOnmke
Kpeim» u 1ip.
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B Cesactomone B 2019 1. 6p110 mpunsTO 83 3aKOHA, M3 HUX 14 — 0a30BBIX,
69 — 0 BHECEHMHU M3MEHEHUH B 3aKOHBI ropoja CeBacTonoss WIu O MPU3HAHUU UX
yrpatuBmMu cuity. B Cesacronosne B 2019 r. ObUIM NPUHATHI 3aKOHBL: OT 23 HIOJSA
2019 roma Ne 517-3C «O mopsiake ot3biBa ['yOepnaropa ropoma CeBacTomossy;
ot 13 aBrycra 2019 r. Ne 534-3C «O pernoHaabHOM MaTEpPUHCKOM KalMTaje B TOPOJE
Cesacronone»; ot 5 uroHg 2019 r. Ne 507-3C «O nopsiike MperocTaBICHUs KHAIBIX
MOMEIIEHUH CHelnaTu3upOBaHHOTO KWIHITHOTO (poHa roposa CeBacTonois» u JIp.

[TocoOue cocTouT U3 Tpex yacTei. B mepBoit yacTu mocoOust paccMaTpUBAIOTCS
TEOPETUYECKHE ACTIEKTHI HOPMOTBOPUYECKOM JEATENBHOCTUH. AHATU3UPYIOTCS IOHSTHE,
NpU3HAKHU, QYHKIIMA HOPMOTBOPYECKOH JesTeabHOCTH. [IpH 3TOM aBTOPHI paccMaTpu-
BAIOT PA3JIMYHBIE MOIXOMbI K MOHATHIO «HOPMOTBOPYECTBO» M «HOPMOTBOPUECKAS
NeSITeIbHOCTh, COOTHOLICHNE C APYTUMH CMEKHBIMHU MOHATUSAMH. PackpbiBaioT npu-
3HAKU ¥ IPUHIUITEI HOPMOTBOPYECKOH EATETHHOCTH.

PackpbIBaroTcss KOHCTHTYIIMOHHO-TIPABOBBIE OCHOBBI 3aKOHOJATENIFHOTO IPO-
necca B cyobekrax Poccuiickoii @eneparun. CHavana aBTOPHI aHATU3UPYIOT KOHCTH-
TYLIMOHHBIE TTOJIOKEHUSI Pa3JielIeHus IPeMeToB BeaeHus Mexy Poccuiickoit ®ene-
pauueil u ee cyobekTamy, aauee — ¢enepaabHoe 3aKOHOIAaTeIbCTBO, PETyIUpPYOIee
3aKOHOTBOpYECKH Mporecc B cyobekrax Poccuiickoit @eneparun. Takxke aBTOpPbI
aHAM3UPYIOT 3aKOHOJATENbHYI0 0a3y, perJaMeHTHPYIOUIYI0 3aKOHOTBOPYECKHM
nporecc B Pecniyonuke Kpbim 1 ropoae CeBactonose, BBISBIIsI 00111ee 1 0COOEHHOE B
PETMOHAIBHOM NIPABOBOM peryiupoBaHuU. OTAENbHO YAEJICHO BHUMAHUE IPOLENY-
paM OLIEHKH PETYJIUPYIOLIEr0 BO3CHCTBUS IPOEKTOB HOPMAaTUBHBIX IIPABOBBIX AKTOB
cyobekroB Poccuiickoit deaepannu U 3KCepTU3bl HOPMATUBHBIX MPAaBOBBIX aKTOB
cyobekToB Poccuiickoit denepanuu, moa4epKUBACTCS UX BaXKHOCTb.

OtnenbHO B TOCOOMH COCPEOTOYEHO BHUMAHUE HAa MPOOJIEMHBIX aclieKTax HOp-
MOTBOPYECKOI IeTENFHOCTH, @ IMEHHO B BOTIpocax (hOpMUPOBAHUS €AUHOTO MPABO-
BOT'O MPOCTPAHCTBA U «PETYJISTOPHON THIBOTUHBDY.

Tak, aBTOpBI OTMEUAIOT, YTO BOBJICYEHHOCTh B €MHOE [TPABOBOE MPOCTPAHCTBO
HOPMATUBHBIX 0a3 PErMOHAIBHOTO M MYHHUIIMIAIFHOTO YPOBHEH OCTaeTcsl OHOM u3
nepBoouepenHbIX 3a1a4. Cpeau npobiiem (HOpMHUPOBAHUS €IMHOTO TMPABOBOTO MPO-
CTPAHCTBA Ha3bIBAIOT HECOOTBETCTBHUE M IMPOTHBOPEUYHNBOCTh PEIHOHAIBHBIX U MyHH-
[IUTIATEHBIX HOPMATHBHBIX MTPABOBBIX aKTOB MEKIYHAPOHBIM HOPMaM U IPUHIIUTIAM,
HopMmaM Konctutynun Poccuiickoit denepannu u denepaabHbBIM 3aKOHAM, a TaKXkKe
HOPMaM MOPAJIH, COBPEMEHHBIM OOILIECTBEHHBIM OTHOIIEHUSIM; N30BITOYHOCTD 3aKO-
HOJIaTEIbCTBA, YTO HJET Bpa3pe3 ¢ MPUHIMIIOM CTaOUIBHOCTH; MPOOETHHOCTD U KOJI-
JU3MOHHOCTh HOPMATUBHBIX aKTOB; AyOJIMpoBaHue (peepabHOro 3aKOHO1ATENIbCTBA;
HaJIM4ye HepabOoTaroIUX 3aKOHOB; OTCYTCTBHE PECYPCHOr0 obecreueH s IpUHUMae-
MBIX 3aKOHOB; IIOJ]MEHA 3aKOHOB I1OJI3aKOHHBIMHM aKTaMH; SI3bIK HOPMOTBOPUYECTBA
u 11p. (c. 36). [IpeanosxeH psa Mep 17 ONTUMHU3AIUH (POPMHUPOBAHUS €MHOTO TIPAaBO-
BOI'0 IIPOCTPAHCTBA: YETKOE OIpEJIeJIEHNE KPyra BOIIPOCOB, 110 KOTOPbIM PErHOHAIb-
HbI€ OpraHbl MOTYT IPUHUMATh HOPMAaTHBHbIE [IPABOBBIE AKTHI; MOBBIIIEHUE HUHPOP-
MallMOHHOM M pa3bsICHUTENBHOW pabOThl B HOPMOTBOPUECKUX OpPraHax CyOBEKTOB
Poccuiickoit ®@enepanun; COBEpPIIEHCTBOBAHUE MPOTHO3UPOBAHUS U ILIAHUPOBAHUS
HOPMOTBOPUYECKOW pabOThI; MOBBILIEHUE YPOBHS B3aUMOJECHCTBUS Pa3IMUHBIX Opra-
HOB BJIACTH; MOBBIIIEHUE YPOBHS SKCIEPTHOHN AEATEIbHOCTH; BBECHUE €IUHBIX IIpa-
BUJI FOPUINYECKON TEXHUKHU.
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PackpriBaroTcst GOpMbI yd4acTusi OpraHoB MPOKYPATypPbl U FOCTULIMKA B HOPMOT-
BOPYECKOM IIpoIiecce.

AHanmmsupyrorcst npasossle nozunuu Koncrutynmonnoro Cyna Poccuiickoit
®denepannu (manee — KC P®D), koropele npeacTaBiaseT 0coObIi HHTEPEC U UMEIOT
0c000€ METO/I0JIOTHUECKOe 3HAYCHHE KaK Ui HOPMOTBOPYECKOH AEATENIbHOCTH B
Kpsimy u CeBacromnone, Tak ¥ U IPaBONPUMEHUTENbHON MPAKTHKH.

Wtak, nepBast 4acTh pabOThI paCKphIBa€T TEOPETUUECKHE aCIIEKThl HOPMOTBOP-
YECKOW JeSITeNbHOCTH CyOBeKkTOB Poccuiickoit denepanuu, aBTOPHl aHATH3UPYIOT
¢denepanbHbIe U peTHOHATBHBIE HOPMAaTUBHBIE TPABOBBIC aKTHI, PETYIUPYIOLIHE TOPsI-
JIOK OCYIIECTBJICHUS! HOPMOTBOPUYECKON JeSITEIBHOCTH, TIOJTHOMOYHS B chepe HOpMO-
TBOPYECTBA, OCOOEHHOCTH HOPMOTBOPYECKOH nesresnbHOCTH B PecriyGnuke KpeiM u
ropoae CeBacTonoe.

Bo BTOpOIi U TpeTheii ri1aBe, KOTOPHIE YCIOBHO MOKHO OObETUHUTH BO BTOPYIO,
MPAKTHYECKYIO YaCTh Y4eOHOTO MOCOOMS, aHATM3UPYETCS HOPMOTBOPUECKHIA TTPOIECC
B PecniyOnuke Kpeim 1 ropoge Cepacromnore.

ABTOpPBI M3JI0KWIM NPAKTUUYECKUE PE3YIIbTAThl 3aKOHOTBOPUECKON JEATEIbHO-
ctu B Pecniybnuke Kpeim u CeBacronosie B 2019 r. Oco0blit nHTEpeC NnpeacTaBiser
naparpad, B KOTOpOM MPHBOIUTCS 0030p 3aKoHOAaTeabcTBa PecmyOmmku KpbiM 1o
cdepam IpaBOBOTO PETYIMPOBAaHUSA. ABTOPHI OTMETHIIN, YTO pa3pabOTKa U MPUHATHE
HOPMAaTUBHBIX MPABOBHIX aKTOB B yKa3aHHBIX cyObekTax Penepauu ObUI0 00yCIIOB-
JIEHO HEOOXOIUMOCTBIO COBEPILIEHCTBOBAHUS PETHOHAIBHOIO 3aKOHOAATENILCTBA U €T0
COOTBETCTBUS (hefepaTbHOMY 3aKOHOJATENbCTBY, a TaKKe HEOOXOIUMOCTBIO Ypery-
JMPOBAHUS Pa3IMYHbIX OOIIECTBEHHBIX OTHOIIEHUH, CKJIabIBAIOIIMXCS HA TEPPUTO-
PHSIX 3THX JABYX CYOBEKTOB.

AHanu3 NpuUHATHIX 3aKOHOB B Pecny6muke KppiM npuBoAUTCS MO CAEAYIOUIIM
cdepam MpaBOBOTO PETYIUPOBAHUS: 1) HHCTUTYTBI IPaXKIaHCKOTO O0IIECTBa; 2) rocy-
JTAPCTBEHHOE CTPOMTENBCTBO W MECTHOE CaMOyIpaBiieHHe; 3) aJMUHHCTPAaTUBHAs
OTBETCTBEHHOCTh; 4) SKOHOMHYECKasi, OI0KETHO-(pUHAHCOBAs M HAJIOrOBas IMOJH-
TUKa; 5) UMYIIECTBEHHBIE U 3eMEJIbHbIE OTHOLIEHUS; 6) collMabHasl TOJIUTHKA U 31pa-
BOOXpaHeHue; 7) nHPPaACTPYKTypa M KUIHUIIHBIC OTHOIICHHS; 8) TYpH3M, 3KOJIOTHUS 1
arpapHas MoJIMTUKa; 9) KynbTypa, 00pa3oBaHUE U CIOPT.

AHann3 3akoHOB ropoaa CeBacToOIOJs MPOBOAMUTCS MO CIEAYIOMIHUM chepam
MIPABOBOT'O PEryJIUpPOBaHUS: 1) KOHCTUTYIIMOHHBINA CTPOIi; 2) OCHOBBI rOCYyJapCTBEH-
HOrO YIpaBjeHus; 3) rpaxJaHcKoe IpaBo; 4) ceMbsi, MaTepUHCTBO U JETCTBO;
5) )KUIHUILIHBIE OTHOIICHHUS; 6) COllMaIbHOE 00ECIIEUeHUE U COLIMATIbHOE CTPAaXOBAHUE;
7) ¢unaHCH; 8) XO3siCTBEHHAs NEATEIBHOCTH; 9) NMPHPOIHBIE PECYpPCHl M OXpaHa
OKpy’Karoliel npupoaHoit cpensl; 10) unpopmanus un uadopmatuzanus; 11) obpazo-
BaHWE, HayKa W KyJibTypa; 12) 3apaBooxpaHeHue, (u3mueckas KyJIbTypa, CHOPT
u Typu3M; 13) 6e30macHOCTh U OXpaHa paBomopsiaka; 14) npaBocyawue; 15) mpoxypa-
Typa, OpraHsl FOCTULIMH, aJBOKaTypa U HOTapHar.

B kaxxnoii u3 yka3zaHHBIX c(pep Ha OCHOBE aHAJIM3a U CHCTEMaTU3aluu MPUBO-
JSITCS 3aKOHBI, MPHUHATBIE B COOTBETCTBYIOIIEH cdepe MpaBOBOrO PETYIHMPOBAHUSI.
VYKka3bpIBatoTCs L€ MPUHATHSI COOTBETCTBYIOIIEr0 3aKOHA U €ro KpaTKasi XapaKTepu-
ctuka. OcoOyr0 MPaKTUYECKYH 3HAUUMOCTb MMEET AHAIMU3 pealu3allMy HPUHATHIX
3akoHOB. Hampumep, B pamkax peanusanuu (eaepajsbHOr0O M perroHaIbHOTO
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3aKOHOAATEIbCTBA 00 OTABIXE M O3J0POBIIEHUU JeTe Ha TeppuTopuu PecnyOmmku
Kpsbim, 3a nepuop netHelt o3noposurenbHoi kamnanuu 2019 r., Bcemu gpopmamu ot1-
JIbIXa, 03/I0POBJICHHSI U 3aHATOCTBIO (pakTHuecku obecrneueHo 163 541 mereit mkob-
Horo Bo3pacTa (76,8 %), npoxkuBaromux Ha Teppuropun PecriyOmuku Kpoim (c. 192).

OTaenpsHOE BHUMaHUE B PEIICH3UPYEMOM MTOCOOMH YEIIEHO YYacTHIO MPOKYpa-
TYpBI U TEppUTOpUANBHOTO oprana MuHtocta Poccun o cyosexkram PO B HopmoTBOp-
4eCcKOM AeATenbHOCTH. I [pokypaTypa npuHMMAET ydyacThe B MOCIIETHEW B Pa3IMYHBIX
dopmax: yepes3 peann3anuio MpaBa 3aKOHOIATETLHON MHUIIMATHUBEI; Yepe3 MPaBOBYIO
Y aHTUKOPPYNIHOHHYIO 3KCIEPTU3Y; YUACTUE B 3aCE€JaHMIX MPAaBOTBOPUYECKHUX Opra-
HOB, KOMUTETOB, pabouunx rpynim. OtmedeHo, 4to B 2019 r. 3akonsl Pecrry6nmku Kpbim
u nocta"oByienus ['ocynapctBenHoro CoBera He ocmapuBaiuch (c. 82). DTO MOXKHO
pacUEeHUTb, YTO HOPMATUBHBIE MPABOBBIE AaKThl MPUHUMAIUCh HCKIIOUYUTEIHHO
B paMKax JEHCTBYIOIIETO 3aKOHA.

OTAenpHO YJeIeHO BHUMAaHKUE B MOCOOMH YYaCTHIO HHCTUTYTOB IPasKIaHCKOTO
o0miecTBa B 3aKOHOTBOPYECKOH JESATELHOCTH UCCIIETyeMbIX cyObekToB Deeparu.
VYxe TpaauIroHHO OXapakTepu3oBaHo ydactue OOmecTBeHHON manarel PecryOnuku
KpeiM B mpaBoTBOpUYEcKoii aestenbHOCTH. [Ipu sTOM Oojee nmeTanmbHash XapakTepu-
CTHKa HOBOro A1 KppIMa HHCTUTYTa NpeAcTaBiIeHa B paHEe U3AaHHBIX aHAJIOTHYHBIX
noco6usx’. Takxke OTMEUYEHO, YTO, XOTS 3TOT HHCTUTYT He 00IaaeT MPaBOM 3aKOHO-
JaTeNIbHOM MHUIIMATUBBI, TEM HE MEHEE aKTUBHO y4aCTBYET B IIPABOTBOPUYECKOM J1es-
TEJIBHOCTH Yepe3 UHbIE (POPMBI, U IPEXKIE BCET0, OOIECTBEHHYIO IKCIEPTU3Y MPOEK-
TOB HOPMATHUBHBIX IPABOBBIX aKTOB.

B nenom yueOHoe u3gaHue npeacTaBisieT coOO0M eNOCTHYI0 KapTUHY HOPMOT-
Bopueckoil nestensHocTH B Pecrybmmnke Kpsim u ropone CeBacronosne. Teoperuue-
CKasg W TpaKTHYeCKas 3HAYUMOCTh, 0003HAUCHHAs BHINIE, HE BBHI3BIBAET COMHEHHUSI.
Teoperrnueckas v MpakTHUecKasi YaCTH JOTMOJIHSIIOT APYT Apyra. TeM He MeHee, TOCo-
Oue He JUIICHO HEeJOCTAaTKOB, KOTOPBIE CIEAYET pacleHUBATh KaK TOXKEJIAHUS IS
JaTbHEUTIIeH paboTHlI.

Tak, B KauecTBe MOXKeJIaHU MOYKHO OTMETUTh paclIupeHne HHHOpMaIy OTHO-
CUTEJIbHO 0a30BbIX 3aKOHOB, IPUHSATHIX B COOTBETCTBYIOLIEM roay. CieayeT He TOJIbKO
yKa3aTh CyTh HOBOBBEJICHUS, HO U U3JI0KHUTH 00OCHOBaHME MTPUHATHSI JAHHOTO 3aKOHA,
€ro npejnoaaraeMble Wi (pakTHYECKUEe NOCIeICTBUS.

Ecnu xe peuenszupyemasi KHura OyieT nepeusaBaThCsi B HOBOM I'OJly XOPOLIO
ObLIO OBl JOMOJHUTH €€ TJIABOM O MPAKTHKE MPUBEICHHUS PErHOHAIBHOTO 3aKOHO/Ia-
TENbCTBA B COOTBETCTBHE ¢ 3akOHOM Poccuiickoit @enepanuu o nonpaske k Koncru-
tyuuu Poccuiickoit ®denepanuu ot 14 mapra 2020 r. Ne 1-OK3 «O coBepuieHCTBOBa-
HUU PETYJIUPOBaHUS OTACIHHBIX BOIIPOCOB OpPTraHU3allii U (PyHKIMOHUPOBAHHS ITyO-
JTUYHOM BiacTtwy. [Ipn nmepensnanuu, nanee, B riiaBy 1 menecooOpa3Ho 100aBUTE 0030p
npaktuku paspemienus: KoncruryunonusiM Cygom PO myGnuyHO-IpaBOBBIX CIIOPOB

3 Hopmotsopueckuii nportecc B Pecry6iuke Kpeim u Cesacromnone: o marepuanam 2018 rona / U.B. Bonaap-
ayk, O.B. bytkesuu, A.B. Pyzaenko [u ap.]; mox pen. C.A. Tpodpumosa, 1.B. Bonnapuyka. Cumpepomnons:
OO011ecTBO ¢ OrpaHUYCHHOH OTBETCTBEHHOCTHIO «V3naTenscTBo Tunorpadus «Apuamy», 2019. 424 c.; Hopmo-
TBOpYECKHIi mporiecc B cyobekrax Poccuiickoii denepanuu: Ha npuMepe PecryGnuku KpbiM 1 ropona dene-
panbsHOTrO 3HaueHus Cesactonons / U.B. bBonnapuyk, O.B. BytkeBuu, A.B. Pyzaenxko [u np.]. Cumdepomons:
OO0u1ecTBO C OrpaHNYEHHON OTBETCTBEHHOCTHIO «M3marenscTBo Tumorpadus «Apuan», 2018. 356 c.
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Mexy (eaepalbHbBIMU OpraHaMu TOCYIapCTBEHHOH BJIACTH W OpraHaMM rocyaap-
CTBEHHOMW BiacTu cyOobekToB Poccuiickoit ®@enepanyu mo BonpocaM HOPMOTBOpYE-
ckoit komnerenuuu. ['naBa 2 u 3 Beiurpanu Obl, eciiv Obl B Hee ObLTH BBEJICHBI Mapa-
rpadbl 0 MpaKTUKE peanu3alyy OLIEHKH PETyIHPYIOIIEro Bo3neincTBus B PecryOnmke
Kpsim u CeBactomnosie.

BbiBoa: pereHsupyemasi pabora MOCBAIIEHA HE TIPOCTO BOMPOCAM PETHOHAIb-
HOTO HOPMOTBOPYECTBA, & OTMMCHIBAET YHUKAIBHBIN OonbIT PecrryOnmmku Kpbim, kak HO-
Boro cyOBekTa Poccuiickoit deaeparuu, o popmMupoBanuio mpaBoBoit 6a3bl. KpaTkue
CPOKHU (OPMHUPOBAHUS KPHIMCKOTO 3aKOHO/IATENILCTBA, NCTIOIB30BAHUS TIPEIBITYIIETO
OMNbITa KPBIMCKUX 3aKOHOJATENEH CO3JAaI0T YHHMKAJIbHBIM CHUMOMO3, MO3BOJISIOLIUI
M0-HOBOMY B3IUIIHYTh Ha MEXaHHU3Mbl HOPMOTBOPYECTBA, MPEIOCTABIISIOLIUI LIUPO-
KU TU1acT HHGOPMAIUH ISl HAYYHOTO HCCIIe10BaHUS.

Peniensupyemasi pabota B ONpeaesieHHON Mepe HECeT W MUCTOPHUYECKYIO IEH-
HOCTb, TaK KaK B KOMILJIEKCE C APYTUMHU paboTaMH aBTOPOB, OMHCHIBAET XPOHOJIOTHIO
CTaHOBJIEHHs 3aKOoHOAaTelnbHOH 0a3pl KpbiMa, ee TpaHchopManuu 1moj BIUSHUEM
MOJIMTUYECKUX W OOIIeCTBeHHBIX (akTopoB. Takum 00pa3om, MpencTaBICHHOE
noco0ue MOXXeT OBITh HHTEPECHO HIMPOKOMY KPYTY HCCIIeIoBaTeNeH MOTUTHYECKHUX,
COLIMAJIbHBIX, IOPUANYECKUX U Psiia APYTUX HAYK.
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MHdopmaunoHHasa cTtaTbs

anHLIVIan n uenenonaraHue
B rocygapcrtBeHHOM ynpaBlieHUu HayKOﬁ Ha COBpeMeHHOM 3Tane:
CpaBHUTENbHO-NMpaBoOBOE UccriegoBaHne

I.A. To6psixoB' = <]

Poccuiickuii yHUBEpCUTET IpyKObI HAPOJIOB,
2. Mocksa, Poccutickas @edepayus
P<den-dobryakov@yandex.ru

Annotanus. C TeueHHEM BpEMEHH 3HAYCHHE HAYYHO-TEXHUYECKOTO Mporpecca MOCTOSHHO TMO-
BBIIIAETCS, IPUYEM MPOMCXOJUT 3TO BO BCEX cepax KU3IHEISATEIbHOCTH 00LIeCTBa, BKIHOYAs SKOHO-
MHKY, TTOJIMTHKY, COLMalIbHOE o0ecrieyeHre 1 npoy. B 3Toif cBsI3M 10CTaTOYHO OCTPO CTOMUT Mpodiema
COBEPILICHCTBOBAHNUS 3aKOHOAATEIEHON perilaMeHTallH TOCYIaPCTBEHHOTO YIIPABJICHUS HAYKOH, OIHUM
13 CYIECTBEHHBIX 2JIEMEHTOB KOTOPOTO SIBIISIETCS ONpeieNIeHUe IPUHIIMIIOB U 11eJIel COOTBETCTBYIOLIEH
NeSITeIbHOCTH MyOnuuHoW BiacT. [Ipu pa3paboTKe KOHKPETHBIX MPEIUIOKEHHH HEOOXOIUMO YUHThI-
BaTh HE TOJILKO BHYTPEHHHE YCIIOBHS KOHKPETHOTO rOCYIapCTBa, HO TAKXKE M OIBIT 3apyOEXHBIX CTpaH,
KOTOPBI CHOCOOEH MOMOYB OIPENENTUTh U YTOYHUTh HAllMOHAIbHBIE NPUOPUTETHI PA3BUTHUS HAYKH, a
Taoke M30eXkKaTh yXKe M3BECTHBIX MHUPOBOMY COOOIIECTBY OIIMOOK M 3aTpyIHEHUH. AHAIN3y TaKOro
OTIBITA ¥ MOCBAIICHA TAHHAS CTAThSI.

KitoueBble cjioBa: Hayka, Hay4HO-TEXHHYECKMH IPOrpecc, roCylapCTBEHHOE YIpPaBlIEHHE
HayKOMW, IPaBOBOE PETYJINPOBAHNE
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Abstract. Over time, the importance of scientific and technological progress is constantly
increasing, and this happens in all spheres of society activities, including economic, political, social
security, etc. In this regard, the problem of improving legislative regulation of public administration of
science is quite acute. One of the essential elements of such problem is determining principles and goals
of relevant public authorities’ activities of. In developing specific proposals, it is necessary to take into
account not only the internal conditions of a particular state, but also experience of foreign countries.
Such approach allows to determine and clarify national priorities for the development of science, as well
as avoid mistakes and difficulties already known to the world community. This article is devoted to the
analysis of such experience.
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Hayxka mpezcraBinsier co0oid, ¢ OJJHOW CTOPOHBI, OCOOBI BHJI TTO3HABATEIHLHOM
JESTENIbHOCTH YEJIOBEKA, HAIIPABJIEHHBIM Ha BBIPA0OTKY CHCTEMbI OPraHU30BaHHBIX U
CTpeMSIIUXCS K 00beKTUBHOCTH 3HAHUH O MUPE, a C IPYTOi — COIMaIbHBII HHCTUTYT,
00ecreurBaroIMil OCYIIECTBIEHHE MO3HABATEIBHON JEATENbHOCTH €€ CyObeKTamu' .

! Cmenun B.C. Hayxka // Bonbmas poccuiickas sHuukitonemus. T. 22. M., 2013. C. 142—144.
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[Ipun sTOM B KadecTBe MMO3HABATENBbHON JAEATEIBHOCTH YEJIOBEKa HayKa SBISETCS
Pa3HOBUAHOCTBIO €r0 TBOPYECKOW aKTUBHOCTU HapaBHE C JIUTEPATYpPHBIM, XYJI0Ke-
CTBEHHBIM M ApyruMu Buaamu TBopuectBa (4. 1 cT. 44 Koncrtutyuuu Poccuiickoit
Oenepanun). [losTomy maxke umes: COOCTBEHHbIE METOABI U TpeOOBaHUs (JOCTOBEP-
HOCTh, TOYHOCTh (MOYKHO JlaKe CKa3aTh — OJHO3HAYHOCTH), BOCIIPOM3BOJIMMOCTD,
MIPOBEPSAEMOCTH U TIPOY. XapaKTEPUCTHKH, KOTOPBIC TOJKHBI OBITh IPUCYIIIN HAYIHBIM
HCCIIEIOBAaHUSAM U UX PE3yJIbTaTaM), HayKa B 11€JI0M Oa3upyeTrcs Ha O0IIHX IPUHIIUIIAX
TBOPYECKOH MEATETBHOCTH YENOBEKa, CPEAM KOTOPHIX OIHY W3 (DyHIAMEHTAIbHBIX
MO3HLIMI 3aHUMaeT cB00O/1a TBOPYECTBA.

B kaudecTBe COLMAIBHOIO MHCTUTYTa HayKa XapaKTepU3yeTCs ONpeesIeHHOU
CTEMEeHbI0 CaMOJIOCTATOYHOCTH M CIOCOOHA CO3/1aBaTh M ONPEAEINATh COOCTBEHHBIE
HOPMBI U paMKH, 1IeJIM U CPECTBA UX JOCTHKEHUS, IPUUYEM HayyHOE 3HAHUE MOPOit
BCTYMaeT B OMNPEICIICHHBI KOH(IUKT C OKpY’XKAalolled dYeloBeKa pealbHOCTHIO
W CyIIECTBYIOIIMMU B Heil mpoOieMaMy U sABJIEHHAMHU’ (HApUMEpP, COBPEMEHHAs
HayKa HE MOJKET BO BCEX CIydasX HCLEIHUTh YeJIOBEKA OT paka, OJHAKO YXe celdac
MO3BOJIIET — IYCTh M CO MHOXECTBOM OTOBOPOK — IPOU3BOJUTH KIOHUPOBAHUE
JKUBBIX OPTaHU3MOB, XOTsI OOIIIECTBO K 3TOMY J0 HACTOAIIETO BPEMEHHU HE TOTOBO U B
CBOEM Macce CYUTAET COOTBETCTBYIOIIME TEXHOJIOTUM HEATUYHBIMU). Pa3zBuTue Hayu-
HOTO 3HaHMS MOXET HJITH, YTO HA3bIBAETCs, caMo 1o cede, 0e3 BMemaTeabCcTBa CTo-
POHHUX CyOBEKTOB, OJJTHAKO, YUUTHIBAS 3HAYECHHE HAYKH U PE3yIbTATOB HAyYHO-UCCIIE-
JIOBATEIbCKOM NEATENIbHOCTH I Pa3BUTHS O0ILECTBA, 3TO (PAKTUUECKH HEBO3MOKHO.

HayuyHo-TexHn4YecKuil moTeH1ai CTpanbl (MOXKHO ObUIO OBl CKa3aTh — Hapoa,
HO 3TO HE BIOJHE KOPPEKTHO, MMOCKOJIbKY B Pa3BUTHE HAIIMOHATBHON HAYKU U TEXHUKH
MOTYT BHOCUTB CBOM BKJIAJ TaKKe U 3apyOEKHBIE CIIEHUATNCTHI, PUTIIAIICHHBIE IS
y4acTusi B HAyYHO-UCCIIEI0BATEIHCKOW MIIM HHON CMEKHOM JIEATEIIbHOCTH, T.€. TOTECH-
IIMaJI CTPAHBI OXBATBIBAET COOOI JIFOObIE HAYYHBIE «PECYPCH», UCTIONb3yEeMbIE B HHTE-
pecax KOHKPETHOT'O IOCy/lapCTBa) COCTABISAET OCHOBY 3((EKTUBHOCTH COIHAIbHO-
9KOHOMHYECKOTO Pa3BUTHSI JTIFOOOTO COBPEMEHHOT'0 FOCYIapCTBa, IPUYEM ITOCTEIIEHHO
BKJIaJ] HAYKH ¥ HayKOEMKHX TEXHOJIOI'MI B 3TOT MPOLIECC CTAHOBUTCS BCE Oojiee 3Ha-
YUMBIM B CPABHEHUM C TPAAULIHOHHBIMY (IIPUPOIHBIMH M TPYIOBBIMU) PECYPCAMU®.

Kpowme Toro, Hayka u ee TOCTHKEHUS SBISIOTCSA BaKHBIM (pakTOpoM obecreye-
HUsl 0€30MIaCHOCTU TOCYJapCTBa OT BHYTPEHHUX U BHEIIHUX YIpo3, IPUYEM Pe3yJib-
TaThl HAYYHBIX UCCIIEOBAHHI caMU 1O cebe MOTYT B OMpECNICHHBIX YCIOBHIX CTaTh
yIpo30ii — B Ka4eCTBE YMO3PUTEIBHOTO MPUMEPa MOKHO BCTIOMHUTB O SIZICPHOM HJTH
WHBIX BUJAX OPYXKHs, CO3/IaHHE KOTOPHIX TPEOOBAIO MIMPOKOTO YYaCTHUS YYCHBIX, U
3ayMaTbCs, 4YTO ObUTO OBl B Clydae MOMAJaHUS THX yYYEHBIX WM PE3yJIbTaTOB UX
M3BICKaHUI «HE B Te pyKm». Bce 3T0 AenmaeT ympaBieHHe HAyKOH Ba)KHBIM H JTaXe
HEOOXOJUMBIM DIIEMEHTOM JIESATENBHOCTH TOCYAapCTBa, T.e. HE TOJBKO HAYYHBIX
accoruanuil (akajeMuii, CO030B M MPOY.), JEHCTBYIOIIUX HA OCHOBE IMPHUHIUIIOB
CaMOYIpPaBJIEHUSI U HE3aBUCUMOCTH, HO TaKXke CIENUAIbHO YIOJHOMOYEHHBIX Ha TO
OpraHoB MyOJIMYHOM BIACTH.

2 Cmenanosa T.E., Manoxuna H.B. Tpanuuuu 1 nHHOBaIMKU Poccuiickoii Hayku // KpeaTnBHast SKOHOMHKA.
2015. Ne 4. C. 422.

3 Kynpuna U.B., Tpemvsaxosa U.A. TocynapcTBeHHas NOJUTHKA poccHiickol Meepanun B 061acTH HAyKH //
Jlokyc: nmromu, 001mecTBO, KyabTypbl, cMbIcbl. 2016. Ne 2. C. 67.
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VmpasieHue HayKod BbIpa)kaeTcs, MPEXJE BCEro, B OMPEACICHUU MPABOBBIX
PaMoOK, B KOTOPBIX JIOJIKHA OCYILECTBIATHCA ACSITEILHOCTD €€ CyObEeKTOB — HayUHBIX
1 00pa30BaTeNIbHBIX OPraHU3alNN, OTACTBHBIX UCCIEI0BATENEH TN UX KOJIJICKTHBOB.
Co3anre HOPpMAaTUBHOW OCHOBBI Hay4YHO-TEXHUUECKOW AESTENbHOCTH MPEANoIaract
3aKperyIeHHE €€ MPUHIIUIOB, TPUOPUTETHBIX (C TOUKHU 3PEHHSI KOHKPETHOTO Tocyap-
CTBA) IIEJIeH W HATPaBJICHUH Pa3BUTHS, PUIEM (HOPMYIUPOBAHNE BCEX ITUX MOJIOKE-
HUH OJDKHO YYUTHIBAaTh HAPAaBHE C 3a/1a4aMH ¥ BEI30BAMH, CTOSIIIUMH TIEpe]] Tocyaap-
CTBOM (KOTOPOE €CTECTBEHHBIM 00pa30oM BOCIIPHHUMAET HAyKy B KQ4eCTBE OJHOTO U3
peCypcoB uisi COOCTBEHHOTO pPa3BUTHA), €II€ M TBOPUYECKYIO HPUPOAY HAYIHOH
nesitenbHOCTU. [locienHee 0OCTOATENBCTBO TMPENCTABISAETCS TMPENEIBbHO Ba)KHBIM,
MOCKOJIbKY N30BITOYHAS «3aPETYIMPOBAHHOCTHY U OIOPOKpATHU3ALUs HAYKH IPaKTHYE-
CKHM HEN30€XHO MPHUBOJAT K CHUKEHHIO €€ 3(PPEKTUBHOCTH (Hampumep, AeHCTBU-
TeJbHO 3HAYUMBIE PE3YJIbTAaThl HAYYHO-HCCIIE0BATENbCKON IESATEIIbHOCTH MOTYT MOJI-
MEHSITBCSI CTPEMJICHHEM BBITIOJTHUTH (POPMAIIBHO OIpe/IeJICHHbIE HAYKOMETPUUYECKUE
TpeOOBaHMS U MMOKA3aTENN).

C yueToM COBpEMEHHOI0 COCTOSIHMS HaykH B Poccuiickoit denepanuu, KoTopoe
XapaKTepu3yeTcs, TOMUMO MTPOYETo, OOIIMM OTCTaBaHHWEM OT YPOBHS Pa3BUTHIX CTPaH
Y HEJI0CTaTOYHBIM BOBJIEYEHUEM B IPOLIECCH] COLUATBHO-3KOHOMUYECKOIO Pa3BUTHS,
OO0JBIION MHTEPEC UMEET OMBIT 3apyOeKHBIX TOCYIAPCTB B YACTH IPABOBOTO PETYJIIH-
pOBaHMsI HAYKH M CMEXHBIX BHJIOB JESITEIBHOCTHU. Jlajiee mpencTaBisieTcss yMECTHBIM
MIPOAHAIU3UPOBATh OTJENIbHBIE ACTIEKThI ATOr0 ONbITA, @ UMEHHO — MPUHIIMIIBI U 11e-
JernojaraHue B yrpaBieHUH HaAyKOH, Hallle e 3aKperieHue B HOpMaTUBHBIX ITPABO-
BBIX aKTax Takux crpal, kak Coenunennsie [lITarer Amepuku, AAnonus u Pecy6nuka
Kopes. Tlogo6ubIN BBIOOp OOBSCHSCTCS TEM, YTO HAa3BaHHBIE CTPAHBI SBJISFOTCS
OJIHUMU U3 HauOoJjee YCHEIIHbIX B YaCTH Hay4YHO-TEXHHUUECKOTO Pa3BUTHS (IIPH 3TOM
KPUTEPUSMHU «YCHEIIHOCTH» B JAHHOM KOHTEKCTE CJEeIyeT CUYUTaTh, B TEPBYIO
ouepellb, pe3yIbTaTUBHOCTh HAYYHBIX MCCIICOBAHMIA U pa3paboToK, 00BeMbl HAYKO-
€MKOTO IIPOU3BOCTBA U BOCTPEOOBAHHOCTH TEXHOJIOTUH B pa3IMYHBIX chepax Ku3He-
JIeATECILHOCTH OOIIECTBA).

B CllIA BuepBble cuctemMa MPUHIIMIIOB OPraHU3allid HAYYHBIX UCCIIETOBaHUM
obuta chopmynmpoBana B 1842 roay u BKIto4ana B ce0sl CIEAYIONIME MOJIOKEHHS:
(1) monrocpoyHOCTH (PMHAHCOBOM MOMJEPKKU YUEHBIX; (2) MpaBO YUEHbIX Ha BBHIOOD
HaIpaBJCHUS W Ielu uccienoBanus; (3) cBoboma myOnukanuii; (4) obecrieueHue
noctosiHHOU cBs3M yuyeHbix CHIA ¢ MexIyHapoIHOW HAay4dHOH OOIIECTBEHHOCTBHIO
(kaK 0TMEYaoCh B TO BpeMs, Takasi CBsI3b JIOJDKHA Oblia moMoub Hayke CIIIA BeITH
U3 «T€HU EBPOIEHCKUX MTOCTIDKEHHI», CTaTh KOHKYPEHTHOM); (5) HampaBIeHHOCTb
MOJIICP)KKY HAYKU HA YITYUYIICHUE TTOJI0KESHHS HAyYHBIX pa0OTHUKOB B AMEPHUKAHCKOM
obmiecTBe (T.e. MOBBINICHHE TPECTH)KHOCTH HAy4dHOW nestenbHOCTH). C TeueHueM
BPEMEHH 3TH NPHHLUIBI CTaJH CBOCOOpa3HBIM 3TAJIOHOM HE TOJBKO OpPraHU3aINH
Hay4HBIX UCCIIE0BAHMUIA, HO U YIIPaBIECHUS UMH".

B coBpeMeHHOM peryiaMpoBaHHM TOCYJApPCTBEHHOTO YIPABICHHUS HAyKOU
CIIIA O6onbmioe (MOXHO CcKa3zaTh, (yHAAMEHTAlIbHOE) 3HAYEHHE HMMEET 3aKOH

4 A6oynoe A.H. Kynbkun A.M. — CHUCTEMBI TOCYAaPCTBEHHOM TIOIEPKKM HAYYHO-TEXHUIECKON IEATENBHO-
cta B Poccun u CIIA: Ilponeccsl u ocHOBHBIE 3Tanbl ux ¢opmupoBanus / PAH. MHUOH. Llentp Hayd.-
HH(OPM. HCCIIe1. TI0 HayKe, oOpa3oBaHmio U TexHonorusm. M.: UTHMOH, 2003. C. 53.
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«O HanMoHaNbHOMN MOJUTUKE, OPTaHU3aLUU U IPUOPUTETaX B 00JIACTH HAYKU U TeX-
Hosorui» Ne 94-282 ot 11.05.1976 (310 0puinanbHOE COKpalieHHOe Ha3BaHue, TOTAa
KaK MOJIHO€ HAMMEHOBAaHUE JJAHHOTO HOPMATUBHOTO MTPABOBOT'0 aKTa BHITJISIIUT CIEAY-
oM o0pa3oMm: “An Act to establish a science and technology policy for the United
States, to provide for scientific and technological advice and assistance to the
President, to provide a comprehensive survey of ways and means for improving the
Federal effort in scientific research and information handling, and in the use thereof,
to amend the National Science Foundation Act of 1950, and for other purposes’™,
T.. «3aKoH 00 YCTaHOBIICHHHM HAyYHO-TEXHHUYECKOW TMONUTHKH COeInHEHHBIX
[ltaToB, O MpPEeAOCTaBICHUH HAYYHBIX M TEXHMYECKUX PEKOMEHIAIMI M MOMOLIA
[Ipe3unenty, o mpegocTaBiIEHUH BCECTOPOHHEro 0030pa HAmpaBlI€HUH U CPEICTB
COBEpUICHCTBOBaHUS (peepaabHON MONUTUKU B O0JACTH HAYYHBIX HMCCIEIO0BaHUM,
00pabOTKHU W UCIIOJIB30BaHUS WH(DOpMAITMK, 0 BHECEHUH TTOTIPaBOK B 3akoH o Hamwmo-
HanbHOM Hay4yHoM ¢onne 1950 r. u mpou.»). Ilociaennue monpaBkud B ATOT 3aKOH
BHOCHIHUCH B 2017 T.

B naszBannoM 3akoHe Konrpecc CIIIA nmogdepkuBaeT, 4To HayKa U TEXHOJIOTHH
UMEIOT IITyO0O0KO€ BIHSHUE Ha OOIIECTBO U TECHO CBS3aHbI CO BCEMU C(epaMu ero Kus3-
HeJIeATeIbHOCTH, BKJII0Uasi 5KOHOMHUKY, COLIMAIbHBIE OTHOIICHUS M IOJIUTUKY. B 310
cs3u Konrpecc takke otmeuaet (1. «a» cT. 1 (42 U.S.C. 6601)), uto:

1) GnarococTosiHue, 6€30MacHOCTb, SKOHOMHUYECKOE OJIaronoyiyune U yCTOWYH-
BOCTb HallMM, COXpaHEHHE U 3P(PEKTUBHOE UCTOIb30BaHUE €€ MPUPOJHBIX U YellOBe-
YECKHX PECypCOB, a TaKXKe HOpPMalbHOE (QYHKIMOHHUPOBAHHE IPABUTEIBCTBA U
oOmiecTBa B IEJIOM TPeOYIOT MOAAEPKKHM HAyKd M AaKTUBHOTO HCIIOJIb30BAaHUS €€
JIOCTYKCHMUIA,

2) MHOTHE MacImTaOHbIE M CIIOKHBIE HAyYHBIE W TEXHOJOTHYECKHE MPOIIECCHI
OKa3bIBAIOT BCe 00Jiee 3HAUMTENBHOE BIMSHHE HA XOJ BHYTPHUTOCYIApCTBEHHBIX U
MEXKTyHAPOJHBIX COOBITHI M TPOIIECCOB, YTO TpeOyeT BHUMAaHHUS CO CTOPOHBI MPaBH-
TEJIbCTBA, BKIIOYAs JOJITOCPOUYHOE U BceoOBeMITIONIee TIIaHUPOBAaHHE, a TAaKXKe pa3pa-
OOTKY IporpaMM JJIsl y4eTa JOCTH)KEHUH HayKH U TEXHUKH MIPU IPUHATHN PEIICHU;

3) Hay4HbIN U TexHONOrHnYeckuil noteHuuan Coeaqunennsix LtaTos, npu ycio-
BUU JOJDKHOM NOJIEPKKUA U pean3allid, MOXKET CHOCOOCTBOBATh YIYUIIEHHIO
KayecTBa JKU3HU IPaXKJAaH, IPOrHO3UPOBAHUIO U Pa3peLEHUI0 KPUTHUECKUX MPoOIemM
(kak r100aJIbHBIX, TaK U HALMOHAIBHBIX WJIM MECTHBIX), YKPEIUIEHUIO SKOHOMUKH
rocy/apcTBa U JOCTUIKEHUIO €0 BHEITHETIOIUTUYECKUX 1ENIeH;

4) dbenepanpHOE PUHAHCHPOBAHNE HAYIHOU JEATEILHOCTH MPEACTABIISET CO00
WHBECTHIIMH B OyIylnee, KOTOphle HEOOXOAMMBI ISl OOECIeYeHHsI yCTONYMBOCTH
HAI[MOHAJIBHOTO PA3BUTHSA, YIYUYIICHUS TOJOKEHUS TPAKIAH, B CBS3U C YEM TaKOE
(¢uHAHCUpPOBAHUE NOJKHO OBITH IOCTOSHHBIM U COOTBETCTBYIOIIMM TEKYIIMM BO3-
MOYHOCTSIM TOCYJapCTBa;

5) Kaapbl HAYYHBIX U TEXHUYECKUX paOOTHUKOB MPECTABISIOT COO0H OeclieH-
HbIi HalMOHAJBHBIA pEecypc, KOTOPbIM CIEIyeT HCIOJIb30BaTh HACKOIBKO 3TO
BO3MOKHO;

5 National Science and Technology Policy, Organization, and Priorities Act of 1976 // U.S. Government
Information. Available at: https://www.govinfo.gov/app/details/ COMPS-1865 [Accessed 25th October 2021].
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6) denepanbHOE MPABUTEIBCTBO U MPABUTEILCTBA LITATOB JOJKHBI Pa3BUBATh
CBOM BO3MOKHOCTHU B OOJIACTSAX OLIEHKH TEXHOJOTUH, TEXHOJIOTUYECKOTO IIIaHUPOBa-
HUS ¥ pa3pabOTKU COOTBETCTBYIOLICH MOJIUTHKH.

[anee B 3aKOHE OMpENENSIIOTCS MPUOPUTETHBIE LIETN Pa3BUTUS HAIIMOHAIBHOMN
HAyKH U TEXHOJIOTUH, TPUYEM OTMEUAETCs, YTO MEPEeUCHb 1eNIei OTKPBIT, T.€. OTpaHu-
YUBATHCS TEM, UTO YKa3aHO B 3aKOHE, He cienyerT (1. «O» ct. 1):

1) nonaepxkaHue TUAEPCTBA B OMCKAX MEXKAYHAPOAHOIO MUpPA U IIporpecca Ha
MyTH K CBOOOJIE, JOCTOMHCTBY U 0JIaronoJIy4rIo YeJI0BeKa 3a CUeT yBEINYCHHSI BKIIaaa
aMEPUKAHCKUX YYEHBIX U WHKEHEPOB B IMO3HAHHME YEJIOBEKA M OKPY’KAIOUIETO €ro
MUpa, OCYIIECTBICHUS UMH (PYHIAMEHTAIbHBIX UCCIEIOBAaHUHN M OTKPBITHH, KOTOPHIE
JOJDKHBI OBITH IMIMPOKO JOCTYNMHBI He Tonbko B Coemunennbix llTartax, HO W 3a
pyOexoM, a TakKe UCIOIb30BaHUs TEXHOJIOTUH JJIsi COAEUCTBUS JOCTHKEHHIO TIesiel
BHYTPEHHEHN 1 BHEIIHEH MOJIUTUKU TOCYAapCTBa;

2) noBblmeHne 3PPEKTUBHOCTU MCTIONB30BaHNS HanOoJee 3HaYMMbIX MaTepHa-
JIOB ¥ TOBAPOB, a TAK)XXE COAECHCTBHE 3KOHOMUYECKUM BO3MOXHOCTSM, CTAOUIBHOCTH
U MOJ/IEP>KaHUI0 TpeOyeMbIX MOKa3zaTele SKOHOMUYECKOTO POCTa B LIETIOM;

3) oOecneuenue CHaOXKEHHS MPOJOBOJILCTBHEM, MaTepualaMH W JHEpPruen
B 00BEME, TOCTATOYHOM JUIS yIOBJICTBOPSHHS HY K]l HAIIUH;

4) coneiicTBUE HAIMOHAILHON 0€30MacHOCTH;

5) noBbIlLIEHUE KaYeCTBa MEAUIIMHCKOTO 0OCTYKUBAHUS U €0 JJOCTYITHOCTH ISt
Bcex xkuteneit CoequneHHbIx 11ITaToB;

6) coxpaHeHHe, NOJIep>KaHUe U BOCCTAHOBJICHHUE 30POBON M OJIarOMpHUSATHOM
(X0Ts1 B 3aKOHE HCIIONIB3YETCsl CIOBO «estheticy, omHako Bpsia au Konrpece mmen
B BUJly UMEHHO 3CTETUYECKYIO COCTABJIAIOLLYIO PUPO/Ibl) OKPYKAIOLIEH Cpeibl;

7) obecrieueHue 3alIUTHl OKEAHOB, MPUOPEKHBIX 30H M MOJIAPHBIX PETHOHOB,
a Takke 3((heKTUBHOE HCIIOIB30BAHNE X PECYPCOB;

8) yKperieHue 3KOHOMHMKH U COAEMCTBHE MOTHON 3aHATOCTU HACEIEHUS 3a CUET
BHE/IPEHUSI HAYYHBIX U TEXHOJIOTMYECKUX NHHOBAIIMIA;

9) noBeIlIEHNE KayecTBa 00Pa30BATEIbHBIX YCIAYT U UX JOCTYMHOCTH JISI BCEX
xutenedt CoenmnueHHbIX LlTaToB (MHTEpECHO, UTO 37€Ch U B PAJIE APYTUX MOJTOKEHUI
peub HMIET HEe O TrpaxAaHax («citizens»), a UMEHHO O IOCTOSIHHBIX JKUTEIAX —
pesuzeHTax («residents»));

10) coneiicTBue coxpaHeHHIO U 3()p(HEKTHBHOMY HCIIOJIB30BAaHUIO PUPOIHBIX U
YeJI0BEYECKUX PEeCypPCOB HALINY;

11) yayuiieHue >KMIUIIHBIX YCIOBHM, TPaHCIOPTHOM CHCTEMBI U MPOYMX
AJIEMEHTOB MH(PACTPYKTYpbl CTpaHbl, a Takxke odecrneueHne 3(pPexKTUBHOro mnpeao-
CTaBJICHUS TOCYAPCTBEHHBIX YCIYT B TOPOJCKUX, IPUTOPOAHBIX U CEIbCKUX pailoHax;

12) ycTpaneHue 3arpsi3HEHUS BO3IyXa M BOJBI, @ TAaK)KE BBIBOJ M3 OOpalieHus
HEHY’KHBIX, BPEIHBIX WIH HEd(P(PEKTUBHBIX JICKAPCTB M MHUILEBBIX T00ABOK;

13) nponBuxkeHue (pa3BUTHE) UCCIEIOBAHUS U UCIOIb30BAHUS KOCMUYECKOTO
MPOCTPAHCTBA B MUPHBIX IIEJIAX.

C ygerom uznoxxenHoro Konrpecc mpososriacui, yto CIHIA OyayT ocymiecT-
JSITh HAIIMOHAJIBHYIO MOJIMTUKY B chepe HayKH U TEXHOJOTHI HAa OCHOBE CIIEAYIOIINX
NPUHLHUIIOB (1. «a» cT. 2 (42 U.S.C. 6602)):
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1) HenpepbIBHAs pa3paboTKa M peau3alus cTpaTeruil ooecreueHus Haiexa-
1iero mMacitaba v HarpaBI€HHOCTH HAayYHO-TEXHHUUYECKHUX HCCIIEOBAHUNA, OCHOBAH-
HBIX Ha OLIEHKE aKTyaJbHOU POJIM HAYKU M TEXHOJIOTUN B OMPEICIIEHUH U TIOCTHKEHUHN
nenert monutuku CoenHeHHBIX [1ITaToB 1 COOTBETCTBYIONINX MPECTABICHUSM Opra-
HOB ITyOJIMYHOH BJIACTH W MPEICTABUTEIBHBIX OOIIECTBEHHBIX TPYTIIT;

2) MpUMEHEeHNEe JOCTHKCHUI HayKU U TEXHUKHU IS PA3BUTHUS 3I0POBOM SKOHO-
MUKH, IPUYeM SKOHOMHYECKHUN POCT M BHEJIPEHNE WHHOBAIIUN JOJKHBI IIPOUCXOTUTH
NpU YCIOBUHM PasyMHOTO M OEpeXIIMBOTO HCIIONB30BAHUS PECYpPCOB M COXPAaHEHHS
OJTaronpusITHON OKPY>KaIOIIEH CPEIbL;

3) oCyIIEeCTBIEHNE HAyYHO-TEXHUUYECKON AESITETbHOCTH B 1IEISAX yIOBIETBOPE-
HUS BHYTPUTOCYJApCTBEHHBIX NOTPEOHOCTEW NpH OJHOBPEMEHHOM OOECIeueHUH
pelIeHus 3a]a4 BHEITHEH MMOJIUTUKH;

4) naem, oOydeHue, OJArOTOBKA U MEPENoIrOTOBKA JOCTATOYHOIO YHCIIa HAyY-
HBIX ¥ TEXHUYECKUX paOOTHUKOB, a TaKXkKe cofeiicTBre (heepaaIbHOro MPaBUTEIbCTBA
3¢ (HEeKTUBHOMY HMCIIOH30BAHHUIO YEJIOBEUECKUX PECYPCOB B 00JIACTH HAYKH, TEXHUKH
¥ TEXHOJIOTUHU B HAIIMOHAJILHBIX MHTEPECaX;

5) pa3BuTHE U OAIEPKKA HAyKH 1 TeXHUKU B CoennuenHbix [lTaTax, BKiroyas:
(a) akTUBHOE yYacTHe U COTPYAHUYIECTBO MEX/Ty OpTaHaMH ITyOJTMYHOMN BIACTH M 4acCT-
HBIM CeKTOpoM; (0) moanaepKaHue U yKpeIruieHue AUBEPCH(PUIIMPOBAHHOTO HAYYHOTO
U TEXHOJIOTMYECKOr0 MOTEHLUANA B MPABUTEIbCTBE, MPOMBIIIJICHHOCTH U 00pa3oBa-
TeJbHBIX OPTaHU3ALMAX, a TAKXKe MOOIIPEHNEe HE3aBUCUMBIX MHUIMATHUB, HAIIPABJICH-
HBIX Ha peaju3allyi0 TaKoro MOTEHIMajla, BMECTE C YCTPAaHEHUEM HEONpaBIaHHBIX
NPENATCTBUN Ha IMyTH peaau3allii HAyYHBIX U TEXHHUUYECKUX WHHOBAIMA; (B) 3dek-
TUBHOE YIpPaBJIEHUE HAYYHO-TEXHUYECKOW HH(pOpMAIMel U ee pacrnpoCTpaHEHUE;
(T) ycTaHOBIIEHHE OCHOBHBIX HAYYHBIX, TEXHHUECKUX M MPOMBIIICHHBIX CTAHIAPTOB,
METO/IOB M3MEPEHUs] U UCHBITaHUH; (1) coneiicTBue Oojee rIyOOKOMY MOHUMAHHUIO
HAyKH M TEXHUKH OOIECTBOM (T.€. TIOBBIINICHWE OCBEIOMIIEHHOCTH HACEIeHHs
0 TOCTHKEHUSIX HAYKH U TEXHUKH);

6) OTBETCTBEHHOCTH (heepaTbHOrO MPABUTENLCTBA 32 BHISABICHUE U WHTEPIIpE-
TalUI0 U3MEHSIOUMXCS OOCTOSTENBCTB OKPY’KAIOUIEH NEHCTBUTEIBHOCTU B IIEJISAX
CBOEBPEMEHHOT'O OOHOBJICHUSI TPABOBOTO PETYIUPOBAHUS YIPABICHHS HAyYHOU
JEeSTENIbHOCTBIO.

B AInonuu nayxa pa3BuBasiach B yCIOBUSIX, IPUHLUIUAIBHO OTIHYAIOLIUXCA OT
OOJIBIIMHCTBA Pa3BUTHIX cTpaH mupa. [locie mopaxkenus Bo Bropoit MupoBoii BoiiHe
ATIOHCKOE TPABUTEIILCTBO TIOCTABMIIO Tepel cOO0OH Ienb JOTHATh MPOMBIIIIICHHO
pa3BUTHIE CTPaHBI, UMEsI B CBOEM PACHOPSKEHUH JIOCTATOYHO CKY/IHbIE COOCTBEHHBIE
pecypchl, HaXOASAIIYIOCS B PyHHAX SKOHOMHKY M BO3MOXXHOCTB MCIIOJIb30BAHUS 3apy-
OEKHBIX JOCTIDKEHHH M HapaOOTOK. BenencTBue 3Toro crpaTerust HaydYHO-TEXHHYE-
ckoro pazputus SAnonuu B 1950—1980-x 1T. ObIIA COCPEIOTOUCHA, TIPEXK/IC BCETO, HA
KOIIMPOBAaHUM TEXHOJOIMH U MOAXO0/0B MPOMBIIIIEHHO Pa3BUTBIX CTPaH, CKYIIKe Ma-
TEHTOB U JIMIIEH3HMI, HA OCHOBE KOTOPBIX IMOCTENEHHO HAUYMHAIU OCYLIECTBISATHCS U

coOcTBeHHbIe pa3paboTku’,

¢ Hponuuxun C.B. Tlopnepxka Hayku B SINOHMHU: OpPraHM3alMOHHBIE (GOPMBI U (PUHAHCOBBIE MEXAHU3MBI //
Becrauk MI'IMO. 2016. Ne 5 (50). C. 116—117.
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[Ipoiias HenpocToil myTh (M (haKTUYECKU BTOPOM pa3 CO BPEMEH «PEBOIIOLMU
MDbiin3m» TOTHAB M OTYACTH TEPETHAB 3apyOeKHbIe CTpaHbl), MOHMS K HACTOSALIEMY
BPEMEHH CTajla OJHUM H3 MHPOBBIX JIMAEPOB HAyHYHO-TEXHHYECKOro Iporpecca,
pUYEeM OJTHOBPEMEHHO BO MHOTHUX (€CJIH HE BCEX) €ro 00JacTsaX. JTo, KakK MpecTaB-
JsIeTCsl, ONpeieNsieT MHTEPeC He TOJIBKO K IPAKTUYECKOH CTOPOHE Hay4YHO-HUCCIIe0Ba-
TeTHCKOW NEATENBHOCTH B ATOW CTpaHe, HO TaKK€ M K HOPMATHBHO-TIPABOBOMY
PETYJIMPOBAHUIO YIIPABIICHUS EH.

[TpuHIMIBI TOCYAapCTBEHHOTO YNPABJICHUS HAYKOH, YCTAaHOBJICHHBIC B SIOH-
CKOM 3aKOHO/IaTeNILCTBE, OPUEHTUPYIOT HAYYHO-TEXHUYECKHUI MPOTPEeCcC Ha pa3BUTHE
B FApMOHUU C YEJIOBEKOM M MPHUPOJION, a TaKXKe Ha cOATaHCUPOBAHHOCTH Pa3IMYHBIX
HarnpaBJICHUH UccieaoBanmii. Tak, B COOTBETCTBHH C MOJIOKEeHUsIMH ba3oBoro 3akoHa
Snonuu Ne 130 ot 15.11.1995 «O Hayke U TeXHOJIOTHAX»  HAy4HO-TEXHUYECKHIT Po-
Ipecc I0JKEH OCYILECTBIIATHCS B TAPMOHUU C NOTPEOHOCTSIMU MTOBCETHEBHOM KU3HU
Jarofied, OoOIIEeCTBOM M MPUPOJOH Ha OCHOBE NPHUHIMIIA IPUBJIECUCHUS TBOPUYECKUX

CIOCOOHOCTEN yUSHBIX U MHKEHEPOB C yUETOM TOro (pakTa, 4TO HayKa U TEXHOJIOTUU
SBIISIIOTCSI OCHOBOM OyayIero pa3sBuTHs SINOHUM M YeI0BeYecTBa B LIE€IOM, a HaKOII-
JICHHBIE HAYYHO-TEXHUYECKUE 3HAHUS COCTABIISIOT OJMH M3 OCHOBHBIX WHTEIICKTY-
QIBHBIX aKTUBOB (I1. 1 CT. 2; 3TO MOAYEpKUBACT OOIIETYMaHUCTHUECKYIO HalpaBIeH-
HOCTh HAYYHO-TEXHUYECKOTO ITPOrpecca — MpH YCIOBHH €T0 OTKPBITOCTH UCCIIEI0BA-
HUSI M UX PE3YyJIbTATHI, TOJyYSHHbIE B OTJEIFHO B3STOM CTpaHe, MOTYT ObITh CIIOCOOHBI
0Ka3aTh MOJOXKUTEIbHOE BO3/ICHCTBIE HA Pa3BUTHE BCETO YEJIOBEUECTBA).

[Tpu 5TOM B 3aKOHE OTMEYAETCs, YTO [0 MEPE Pa3BUTHsI HAYKU M TEXHUKU BHU-
MaHHE JI0JDKHO YAETAThCS PAaBHOBECUIO B Pa3IMYHBIX HAlpaBJICHUSIX HAy4HO-HCCIIE-
JIOBATEIbCKON JESATEIbHOCTH, C OJHOM CTOPOHBI, cOYeTaHUs (PyHIAMEHTAIbHBIX H
MPUKIIATHBIX UCCIIEIOBAHUM, a C APYTOM — €CTECTBEHHBIX U TYMAHUTAPHBIX HAYK, UTO
HE00X0IUMO I oOecrieueHus uX cOalaHCUPOBAHHOCTH U HanOoJbInel 3 GeKTUBHO-
CTH Hay4YHO-TEXHHUYECKOTO mporpecca (1. 2 cT. 2).

OTnenbHBI TPUHIUI TOCBSIIEH BAXKHOCTU MOJACPKKH (yHIAMEHTAIBHON
Hayku (cT. 5). Tak, AMOHCKHI 3aKOHOAATENh YKA3bIBAET, YTO IIPH OINPEICTICHUH U pea-
JM3aIKN TIOJINTHKY, HAMPAaBIEHHON Ha pa3BUTHE HAYKHU M TEXHOJOTH, TOCYAapCTBO
(BKITFOUAs IICHTPATILHOE PABUTEIHCTBO M MECTHBIE OPTaHBI BIACTH) TOJKHO HCXOUTh
U3 3HAYMMOCTH ()yHJAMEHTAIILHBIX HCCIIEIOBaHUI, KOTOPBIE 00YCIaBIUBAIOT OTKPHI-
THE HOBBIX SIBJICHUH, IPOPHIBOB B UX TOHUMAHUU M HOBBIC BO3MOXXHOCTH JIJIsl UHHOBA-
U, HO SIBISIIOTCS TPYIHOMNPEICKA3yeMbIMHU, NMOCKOJIbKY MX pPe3yJlbTaThl HE BCETAa
UMEIOT OYEBUIHOE MPAKTUIECKOE TPUMEHEHHE.

B Pecnybauxe Kopes cymecTByeT JOCTaTOUHO pa3BUTasi CHCTEMA IPaBOBOTO pe-
TYJUPOBAaHUS YIPABICHUS HAYKOH W CMEKHBIMH chepaMu JEATeIbHOCTH, OJHAKO
B HEW OCOOCHHO BBIJEIIACTCS paMouHblii 3akoH PecmyOnmmkm Kopes Ne 17347 ot
09.06.2021 «O Hayke M TEXHOJOTUAX»®, B COOTBETCTBHH C KOTOPHIM TOCYAapCTBO

7Basic Act on Science and Technology Ne 130 of November 15, 1995. Japanese Law Translation.
Available at: http://www.japaneselawtranslation.go.jp/law/detail/?1d=2761&vm=02&re=2&new=1 [Accessed
25th October 2021].

8 Pamounnlii 3akon Pecny6uuku Kopest Ne 17347 or 09.06.2021 «O nayke u TexHonorusx» // Kopelickuii
NpaBoBOi WHpOpPMAMOHHBIA 1eHTp. Pexum moctyma: https://www.law.go.kr/LSW/lsInfoP.do?IsiSeq=
231649#0000 (nata obpamenus: 30.11.2021), Ha xop. 53.
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CO3/1a€T OCHOBY JJIsl pa3BUTUSI HAYKU M TEXHOJIOTUH, CIIOCOOCTBYET UX MHHOBAIIMOH-
HOCTHU U MEXIyHApOJHON KOHKYPEHTOCIIOCOOHOCTH B LIEJISAX COACHCTBUS HallMOHAIb-
HOMY SKOHOMHYECKOMY Pa3BUTHIO, TOCIEAYIONIEMY IOBBIIIEHUIO YPOBHSA >KH3HHU
HaCeJIeHUsI ¥ YJIYYIICHUIO YCIOBUH >XU3HH obOmiecTBa B 11esiom (ct. 1). Ilpeacrasmus-
€TCsl, UTO TYMAaHUCTUYECKUI TOX0/ rOCyJapCTBa K IIEJIETIONaraHuio B YIpaBIeHUN
HAYKOMW, KOT/Ia OHO OMpEAeIsieT MPHOPUTETOM HAYyYHO-TEXHHYECKOTO Tporpecca He
caMO Hay4YHOE pa3BUTHE KaK TAaKOBOE WM JIOCTIKEHHE UCKIIOYUTEIHHO SKOHOMHYE-
CKHUX IIeJIeH, HO TaK)Ke yJIy4llleHHE YCIOBHUH KU3HU TPakJaH CTPaHbl M POCT UX Ona-
TOCOCTOSIHUS, IMEET UCKIIIOUNTEIbHOE 3HAUCHHE U TPUTOM SIBIISICTCS YHHUBEPCATHHBIM.

B cooTBeTcTBHM C Ha3BaHHBIM 3aKOHOM KIIFOUEBBIM MPHHIUIIOM YIPABICHUS
HAYKOM sIBJISIETCSl MPU3HAHKUE HEOOXOAMMOCTH 00ECIeYeHUs] TApMOHUYHOTO COCYIIe-
CTBOBAaHMSI HAy4YHO-TEXHOJIOTUYECKOTO PAa3BUTHs CTPaHbl C OKpYy)Karollen cpenoit
U O0IIEeYEIOBEYECKUMH 3TUYECKUMH 1IEHHOCTSAMH, OCHOBAaHHBIMU Ha MPU3HAHUH Ye-
JIOBEYECKOTO IOCTOMHCTBA (3/16Ch YMECTHO BCIIOMHUTH, HAIIPUMEP, O EBI€HUKE, KOTO-
pasi, KaK ¥ y MOMSHYTO€ paHee KIOHUPOBAaHUE, MPAKTUICCKH MOBCEMECTHO CUUTACTCS
MIPOTHUBOPEYAIUM ITHUECKUM TPEOOBAHUSM U YEIOBEYECKOMY TOCTOMHCTBY HaIlpaB-
JeHneM Hayku). Takasi rapMOHH3AIs HEOOXOAMMA JIJIsl TOTO, YTOOBI TAPAHTUPOBATH,
YTO HAyYHO-TEXHOJOTMYECKHH MpPOrpecc M IpeyiaraeMble UM MHHOBAaLUHU (B TOM
KOHTEKCTE MHHOBAIIMM YMECTHO pPAacCMaTpUBATh KaK MPAKTUYECKHUE Pe3yJbTaThl pa3-
BUTHSI HAYKU U TEXHUKH) CTAHYT JBIDKYIEH CHUIION pa3BUTHS SKOHOMHKH U 00IIeCTBa,
TBOPYECKUN NOTEHIMAJ U ABTOHOMUS YUEHBIX M MHKEHEPOB yBa)KaloTCsA U o0ecnedn-
BAalOTCS, a pa3IMyHbIe HAyKH (€CTECTBEHHbIEC, T'yMaHUTAPHBIE U COLIMANIbHBIE) cOaaH-
CHUPOBAHHO Pa3BUBAIOTCS BO B3aUMOJICHCTBUH APYT € IPYToM (CT. 2; mocneaHee 00cTo-
ATEIHCTBO MOJYEPKUBAET MPU3HAHUE LIEHHOCTH MEKIUCIUILTMHAPHBIX UCCIIeT0BaHUI
¥ KOMILUIEKCHOTO TMOAX0/Ia K PAa3BUTHIO HAyKH). 3aKOHO/ATEh OTMEUAET TAaKKe M TO
00CTOSITENTLCTBO, YTO HAayKa M TEXHUKA HWTPAIOT KIIOUEBYIO POJIb B TPEOIOJICHUH
SKOHOMHYECKUX U COIMATIBHBIX MPOOJIEeM U JOCTHKCHUN OPUEHTHPOBAHHBIX HA OYIy-
IIee 3a/1a4 pa3BUTHS TocyapcTBa u obmectsa (1. 1 cr. 5).

Kpome Toro, ro:xHOKOpelcKoe rocy1apcTBo OepeT Ha ceOst OTBETCTBEHHOCTD 3a
pa3paboOTKy M peanu3aluio MOJIUTUKU B 00JaCTH HAYYHO-TEXHOJOTUUYECKON JesTellb-
HOCTHU, OJHUM U3 KIIFOYEBBIX 3JIEMEHTOB KOTOPOH MPOBO3IJIAIIEHO IPUMEHEHNE HHHO-
BallMil B pa3BUTHHM SKOHOMHUKHU U 001IecTBa. B 3TOM CBsI3U MpaBUTENBCTBO 0053yeTCs
C03/1aTh ¥ MOJEPKUBATh () (HEKTUBHYIO HAIIMOHAIBHYIO CUCTEMY MHHOBALIUK B 00J1a-
CTH HAyKH M TEXHOJIOTUH, YTOOBI MPEANpHAITHs, 00pa30BaTelbHbIC YUPEKICHHUS,
MCCJIEJIOBATEIILCKUE MHCTUTYTHI, @ TAK)Ke HAYYHO-TEXHUUECKHUE YUPEIKICHHUS U Opra-
HU3aIMM aKTUBHO YYacTBOBAJIM B HAYYHO-HCCIICJIOBATEIBCKOW nesTenbHOCTH. [Ipu
9TOM Ba)KHBIM TOJIATaeTCsl yIPaBICHUE dTOW CUCTEMON TaKUM 00pa3oM, 4TOOKI CyIIie-
CTBOBaJIa BO3MOKHOCTh O€CHPEnsITCTBEHHOT0 00MEHa, MOIKII0UYEHUS] 1 COBMECTHOTO
UCTIOJIb30BaHMsI YEJIOBEYECKUX PECYpCOB, 3HAHUU, HH(POPMAIIMU U TPOY. CPEIU BCEX
cyOBEKTOB Hay4HOro TBopuecTBa (1. 1—2 cT. 4, cT. 6).

B cBOlO ouepenp yacTHbIE OpraHU3aLMU, 00PA30BATEIbHBIE U UCCIIEIOBATEb-
CKHE YUPEXKJACHHUS T0JKHBI IPUHUMATh yYacTHE B OCYIIECTBICHUN HAYYHbBIX HCCIIE10-
BaHUN W TpUJIaraTh BCE BO3MOXKHBIC YCHJIMS JJISi UCIOJB30BAaHUS UX PE3yJIbTAaTOB
B CBOCH TMpaKkTHUYECKOW JeATelbHOCTH. Takum oOpa3oM, HOKHOKOpeHCcKoe
TOCy/apCTBO OMpeEeNsieT B KayeCTBE OHOTO M3 MPHOPHUTETOB Pa3BUTHS HAYKU €€
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NPaKTUKOOPHEHTHPOBAHHOCTh, HO 9TO HU B KOEM Cllydae HE O3HAa4YaeT OTKa3 OT MOJ-
Jep kKU (pyHIaMEHTaNbHBIX HCCIIe0BaHUi. HanmpoTus, U3 3TOro nmpuHIUMNA CIEIyeT
CTpEMJICHHE OpraHH30BaTh YMpaBICHHE HAyKOW TakuM 00pa3oM, YTOOBI JHOOBIE
PEe3yIbTATHI TFOOBIX UCCIIETOBAaHUN HAXOIMIIA MAKCUMAITBHO IUPOKOE IPUMEHEHUE —
OT KCIIOJIb30BAHUS B MOCICIYIONUX M3BICKAHUSIX (UTO KAacaeTcs, B MEPBYIO OUepe/lb,
(byHIaMEHTATBHBIX UCCIICIOBAHNIN) 0 OpraHU3aluy MPOU3BOICTBA MHHOBAIIMOHHOW
NPOAYKIHH (T.€. MPAKTUICCKON peaTu3aliiy JOCTHKCHUN HAYKU U TEXHUKH).

VY4eHble U MHKEHEPHI, HEITOCPEICTBEHHO OCYIIECTBIISIONINE HAYYHO-HCCIEI0-
BaTENBCKYIO NIEATENBHOCTh TPU AKTHBHOM TMOAJIEPKKE CO CTOPOHBI T'OCYIapCTBa,
BBIP)KEHHON B MOOHMIM3AIMKA HEOOXOAMMBIX PECYPCOB, JODKHBI MIPOBOIUTH €€ J100-
POBOJIEHO U JTOOPOCOBECTHO, MPUHUMAsi BO BHUMAaHHE 3TUYECKHUE PAMKH HAYyYHOTO
nporpecca. Kpome Toro, 105xHOKOpeHCcKoe rocyAapcTBO CTaBUT Mepes coO0H MpUHIU-
NUAJTBHYIO 33j[auy M0 PACHIMPEHHIO YYaCTHs YaCTHBIX JIMII U OpraHW3alui B paspa-
0O0TKE M peau3aluy HaAyYHO-TEXHUYECKOW MOJUTUKU C IEIbI0 MOBBIIICHUS €€ TPO-
3pavYHOCTH U PAIlHOHATBHOCTH, CTAPAsICh HAAUTh «00OPATHYIO CBSI3b» C OOIIECTBOM B
COOTBETCTBYIOIIUX BOIpocax (CT. 5, 6).

O06001mas n3710)KEHHOE YMECTHO OTMETHUTD, YTO Pa3BUTHE T'OCYIapCTBA B COBpE-
MEHHBIX YCIIOBHAX HEMBICIUMO O3 pa3BUTHS HAyKH U TOJMYYCHHUS HAYKOEMKHX
TEXHOJIOTHI, JIXKAIIUX B OCHOBE IPOTrpecca BO BCeX cdepax KU3HEASSITETLHOCTH 00-
mecTBa’. DTO yTBEPKIEHHE MPECTABISAETCS CIIPABEITHBBIM, €CIIH KOHKPETHOE TOCYy-
JApCTBO MPETEHAYET Ha JOCTOHHOE MECTO B MUPE U HE CUMTAET JJIsl ceOsl mprueMIeMoit
pPOTb «CBIPHEBOTO TpHUIATKa» OoJiee Pa3BUTHIX CTPAaH WIH WHYK «HE3aBUIHYIO»
ydacth. Yto kacaetrcs Poccuiickoii denepanuu, To «chepa HAyKH U BHICOKMX TEXHO-
JOTHH JIOJDKHA CTaTh OJHHUM W3 JPAHBEPOB COIMATBHO-DKOHOMHUYECKOTO POCTay,
HO «CTPABUTHCS C ATOH POJIBIO OHA MMOKA HE MOKET, JIa)Ke HECMOTPSI HAa WHBECTUINH
CO CTOPOHBI TOCYapCTBa» .

Penrenue naHHo# mpoOsieMbl BUAMTCS, MPESKIC BCErO, HE B N3MEHEHHU 3aKOHO-
JaTeIbHOM perjJaMeHTaluy MPUHIIUIIOB U 1eJIel yIpaBieHus] HAyKOU (XOTS 3TO TOXKeE
Ba)XXHBIH (pakTOp), a B MOJAEPIKKE aKaJeMUIECKOH CBOOOIBI M YBETMUCHUN (PMHAHCH-
poBaHus Haykd. B TO ke Bpemsl poccuiickas Hayka IO CHX TOp CTaJKHBAeTCs
C IOCJIEICTBUSIMU HETaTUBHBIX COIIMATHHO-YKOHOMUUECKUX SIBIICHHI, UMEBIIUX MECTO
B JIEBSHOCTBIX rojax XX B., KOTJIa YPOBEHb €€ (MHAHCHUPOBAHUS CHU3WIICS IPUMEPHO
B Atk pas'!. C yueToM MexTyHAapOMHBIX TEHIEHIHI B IMHAMUKE Pa3BUTHS HAYKH
TEXHUKU (PMHAHCHPOBAHUE UCCIICAOBAHMI M Pa3pabOTOK, B TOM 4Yucie U (yHIaMEH-
TaJIbHBIX, TOJDKHO YBEITUYMBATHCS MOCTOSIHHO U TIOCJIEIOBATENILHO, TIPUYEM TPOHUCXO-
JIUTh 3TO JIOJDKHO HE TOJBKO 3a CUET TOCYJapCTBa — B PAa3BUTHIX CTPaHax OOJIbIIas
YacTh MHBECTHUIIMI B HAYKY MOCTYIAET U3 BHEOIOHKETHBIX HCTOYHUKOB.

® Monosa H.®. K BOIIPOCY 0 TOCYIapCTBEHHOM yTIpaBJieHnH Haykoii B P® // Bectauk PITY. Cepust « 9koHO-
Mmuka. Ynpasienue. [Ipasoy. 2013. Ne 19 (120). C. 35.

10 VposeHs (hUHAHCUPOBAHUS POCCUICKON HAYKH HENOCTATOYEH JUIs 0OOECIIEUEHHs TEXHOIOTHYECKOTO MPO-
poiBa // CuerHast manara, 07.02.2020. Pexxum nmoctyma: https://ach.gov.ru/checks/9658 (mara obparueHus:
30.11.2021).

" I'pubos B.JI., Kamuamuuxos I B. TIpo6aeMbl pa3BUTHS MHHOBALMOHHOMN JEATENLHOCTH B POCCHH M ITyTH HX
npeonoienus // U3sectus MI'TY. 2012. Ne 2. C. 30.
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Tak, mo manubm 3a 2019 1. B CIIIA cooTHOIIEHHE TOCYAapPCTBEHHOTO W YacT-
HOro (PMHAHCHUPOBAHHUS HCCIENOBaHUM M pa3zpaboTok coctaBmwio 23 % k 62,4 %,
B Snonnu — 14,6 % x 79,1 %, a B Pecny6uxe Kopes — 20,5 % k 76,6 %'2. B Poc-
cuiickoit denepanun (PpUHAHCHPOBAHWE HAYKH TPATUIIMOHHO OCYLIECTBIISETCS, B
MEPBYIO OYepelIb, 32 CUET TOCYIapCTBEHHOTO OromkeTa (66,3 % B 2019 1. 11 67,8 % B
2020 r."%), mockoibKy OTeuecTBEHHbIE HETOCYJapCTBEHHBIE CTPYKTYphI OCTaIOTCS
HEJI0CTATOYHO 3aMHTEPECOBAHBI B HAyKe U nHHOBanuaAx ' *. [IpecTapisercs, 4To HaykKa
JIOJDKHA CTaTh Oosiee BOCTPeOOBAaHHON POCCHICKUM MPEANPHHUMATEILCKUM COO0IIIe-
CTBOM, OJJHAKO Ui 3TOr0 HEOOXOMUMO OOECHeYHTh HE TOJBKO KaueCTBEHHYIO
NEPEOPUEHTANIO CYOBEKTOB HAYYHOI'O TBOPYECTBA HA B3aUMOJEWUCTBUE C YACTHBIM
CEKTOPOM, HO TAK)X€ CYLIECTBEHHOE OOHOBJIEHHE MOJIMTUKH T'OCYIapcTBa B yIpaBJie-
HUU HayKOM.
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AnHotanusi. Peus unet o npesenranum ogHOTO W3 HOMEpoB xypHana «Bectank PYIH. FOpu-
JUYeCKUe HayKu» Ha MEXKIyHapOAHOH HAyYHO-NIPAKTHUECKOH KOH(EPEeHIMU. DTO CeHanbHbIil HoMep,
MOCBSALIEHHBIN npobneme «buomenununa u npaso» (2021, Ne 1). Bee myOnukanuu u3anus HCCIEAYIOT
COOTHOILIEHHE OMOMEIUIMHBI U MpaBa. ABTOPHI IPOBOAAT MBICIL O IMPABOBBIX HOpPMaX Kak OJHOH U3
TJIaBHBIX TaPaHTHH TJIAHOMEPHOTO U 0€3011acCHOT0 Pa3BUTUS OMOMEIUIIMHCKUAX HAYYHBIX UCCIIEIOBAHUH.

KiroueBble cjioBa: 3KCIEPTOJIOTHsA, IKCIEPTH3a, IKCIIEPTU3a HOPMATUBHBIX IPABOBBIX aKTOB,
MPOEKTHI 3aKOHOB, CYOBEKTHI AKCIIEPTHU3bI, OHOMETULIHA

KondukT nuTepecoB. ABTOp 3as1BiIseT 00 OTCYTCTBUM KOH(IUKTa HHTEPECOB.

Lama nocmynnenus 8 peoaxyuro: 06 oxkmaopsa 2021 2.
Lama npunsmus x neuamu: 15 sneaps 2022 e.

21.]'[5[ HUTHPOBAHUSA:

Cammopos LLL11I. Yaactue PYIH B MexyHapoAHOW HAy4YHO-TIIPAKTHYECKON KOH(EpeHIINN
«[IpaBoTBOpUECKas SKCIIEPTOIOTHU: IOKTPHHA, IPAKTHKA, TEXHHKa) U IPE3CHTALUS CIICIUaIBHOTO
Homepa kxypHana // RUDN Journal of Law. 2022. T.26. Ne 1. C. 255—259.
https://doi.org/10.22363/2313-2337-2022-26-1-255-259

© Catropos LI1.111., 2022
This work is licensed under a Creative Commons Attribution 4.0 International License
o https://creativecommons.org/licenses/by/4.0

BOOK REVIEWS. SCIENTIFIC FORUMS 255


https://orcid.org/0000-0002-3728-4743

Cammopos L1111 Bectauk PYIH. Cepust: FOpunuueckue nayku. 2022. T. 26. Ne 1. C. 255—259

https://doi.org/10.22363/2313-2337-2022-26-1-255-259

Information Article

RUDN University participation
in the international scientific and practical conference
“Law-making expertology: doctrine, practice, technique”
and presentation of the special issue

Shahboz Sh. Sattorov'='D><

Peoples’ Friendship University of Russia (RUDN University), Moscow, Russian Federation
D<sattorov-shsh@rudn.ru

Abstract. The review is focused on the presentation of one of the issues of the RUDN Journal of
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22—25 centsiops 2021 r. 8 Hwxaem HoBropose Ha 6a3e Hmwkeropozackoii aka-
nemun MBJI Poccun cocrositack MexxmyHapoiHast HayqHO-TIpaKTHIeCKast KOHPEpeH-
us «IIpaBoTBOpUECKas IKCOEPTONIOTUs (IOKTPUHA, MPAKTUKA, TEXHUKA)». YUpenanuTe-
nsmu dopyma BeicTyniin Hmkeropozackas akagemust MBJl Poccun, CapaTtoBckas
rocyJapcTBeHHas akajgeMus mpasa, M3pmatensctBo «lIpocmekr», Humxeroponckuii
UCCJIEIOBATEIbCKUI HAYYHO-TIPUKIIAAHOMN eHTp « Opuanyeckas TeXHUKay.

Ha oOcyxaenne ObLIM BBIHECEHBI CIEIYIOIINE BOMPOCHI: TIOHATHE, LIETH U 3a-
Jlaud TMPaBOTBOPUYECKOM HKCIIEPTOIIOTHH, IPABOTBOPUECKAs IKCIIEPTH3a, €€ QYHKIUY;
npobJsieMa COOTHOIIEHUSI SKCIIEPTOJIOTHH U IKCIEPTHU3BI, TEOPETUKO-METOA0IOTHYe-
CKHE€ OCHOBBI AKCMEPTHU3bl HOPMATHUBHBIX MPABOBBIX aKTOB, MPOOJIEMa HE3aBHCUMO
SKCHEPTU3bI TPOEKTOB HOPMATUBHBIX IOPUIUYECKUX JOKYMEHTOB H JIp.

Otkpbut Gopym (IlpaBoTBOpUECcKast IKCHEPTONOTHSA: CYIIHOCTh, LIEHHOCTh U
npoosieMbl pyHkumonupoBanusi) B.M. bapanoB, m.10.H., mpodeccop, 3aciryKCHHBII
nedaTtens Hayku Poccuiickoit denepanuy, MOMOIMHUK HadaiabHHKa Hrbkeropoackon
akazemun MBJ[ Poccnn mo MHHOBallMOHHOMY pa3BUTHIO HAYYHOM AESTEIBHOCTH,
Mpe3uIeHT HMKeropoackoro HccieIoBaTENbCKOrO0 HAayYHO-TIPUKIAAHOIO LIEHTpa
«HOpunndeckasi TEXHUKA.
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C npuUBETCTBEHHBIM CIIOBOM BBICTYIWIM HauadbHUK Hukeropozackoii akagemMun
MB/JI Poccun I.H. Apxumnos, pektop CapaTOBCKON rocyAapCTBEHHON IOPUAMYECKOM
akagemuu E.B. Unsrosa u ap.

Ha nnenapHom 3acemanuu cBou Jokjiaabl npenctaBuian T.H. Mockanbkosa,
Yo1HOMOYEHHBIH 110 TIpaBaM desioBeka B Poccuiickolt denepanuu, 1.10.H., 1.OUITH.,
npocdeccop, 3aciayxeHHbii opuct Poccuiickoit ®eaeparnun; .M. MarikeBuy, 1.10.H.,
npodeccop, 3acyKeHHBIN aedaTenb Hayku Poccuiickoii @enepanyu, riiaBHbINA YUSHbIH
cekpetapp BAK npu MunucrepctBe Hayku U Bbiciiero oopazoBaHusi Poccuiickoit
O®enepannu; B.H. Kapramos, n.10.H., npodeccop, 3acinyKeHHBIA AeATelnb HayKh
Poccuiickoit @enepanuu, 3aBenyromuid kadeapoil TEOpUH U UCTOPUHM TOCYAApCTBa
u npasa fpocnaBcKOro rocyiapcTBeHHOro yHupepcurera umenu ILI. Jlemunosa;
C.B. Kogan, n.10.H., mpodeccop, 3acimykeHHbIH ropuct Poccmiickoit Deaepanuu,
npodeccop YparbCKOro rocyJapCTBEHHOTO I0PUINUECKOTO YHUBEPCUTETA U .

PYJIH (IOpuamueckuit unctutyt) mpexactraBmsi H.A. Bnacenko, n.10.H.,
npoceccop, 3acmyKeHHbIH opucT Poccuiickoit denepannu, BHICTYIUBIIUN ¢ JOKJIa-
noM «MeTadopbl Kak CpeICTBO MPABOBOW AKCHEPTONOTUU (Ha MpPHUMEpE MOCTCOBET-
CKOH peanbHOCTH)». B cBOEM BBICTYIUIEHUH TOKIaIUMK OTMETHII CIIETyIOIIEE.

DkcrepTr3a (MM SKCIIEPTOIOTHS) TPEACTABISET cOO0H BaKHEHIIEe CPEACTBO
ompeaeneHNs kKadecTBa W d(PPEKTUBHOCTH MPABOBOM pPETIaAMEHTAIlMU B OOIIECTBE.
B ropuanueckoil Hayke cipaBeluBO OTMEYAETCsl, YTO IKCIEPTHU3a MPOHUKAET B pas3-
JMYHBIE COLMANbHBIE ChEphl, U ITO OOBEKTHBHBIN MPOIECC, CBA3aHHBIA C TOBBIIIE-
HUEM [IEHHOCTH MH(OpMaIu. B 3To# CBsI3M, HECOMHEHHO, aKTyaJlbHA TeMa HaCTOs-
I MEXIyHApOAHON HAYyYHO-TIPAKTUIECKON KOH(EPEHIINN.

[IpaBoTBOpUECKast 3KCHEPTOJOTUS — PA3HOBUIHOCTH NPABOBOM 3KCIEPTU3BL.
Jannble (eHOMEHBI cleayeT aHAIM3UPOBaTh W pa3BUBaTh. BakHOU cocTaBistomeit
MPaBOBOI 3KCIEPTU3BI, €€ PA3HOBUIHOCTH — MPABOTBOPUECKOM, SBJISIETCS UCIOIB30-
Banue Meradop. B o1HOI U3 cCBOMX HAayuHBIX pabOT, OTMETWI AOKJIAAUYUK, MHOIO aK-
TUBHO HCIIOJIb30BAJINCH METa(dOphl C Lenbio Oosiee TIyOOKOro U3y4eHHs! OTAETbHBIX
CTOPOH OTE€YECTBEHHOM IroCyAapCTBEHHOCTH M B 3TOU CBSA3U OBLIO CHOPMYIUPOBAHO
NPENONI0KEHUE O BO3MOXHOCTH CYIIECTBOBAaHMUS TaK HAa3bIBa€MOro «meradopuye-
CKOI'0 NOAX0Aa» B MPAaBOBEICHUH, BAXKHOCTH €T0 AKTUBHOTO UCIIOJIB30BAHUS U PAa3BU-
THA. be3ycnoBHO, peub HE UAET O CAMOCTOSITEIBHOM, «CTaTyTHOM) METOJIE B IIPaBOBE-
JneHud. /leno B 1pyromM — aKTHMBHOM U TBOPYECKOM MPUMEHEHUH MeTa(op B IOPUAU-
YECKOM HayKe U, B YaCTHOCTH, B IKCIIEPTOJIOIMUYECKOM esTenbHoCcTH. HeT comHeHus,
9yTt0o (peHoMeH MeTadopbl, METaGOPUIECKOTO MOIX0AA B MPABOBEACHUH MTOKA U3yUeH
JOCTaTOYHO cy1ab0. MeXay TeM B JIMHIBHCTHYECKOM JINTEpaType BCTPETUIICS CIIEAYIO-
MUK BBIBOJ CHENHATUCTOB O TOM, YTO KIJIACCHYECKHE HCCIIeOBaHUS MeTadopsl
YKa3bIBAaIOT HA B3aMMOCBS3b METAQOPUYHOCTH M PEUEBOTO BO3ACUCTBUS MPU MOPOK-
JICHUU BBICKA3bIBAHUS, YTO CBSA3aHO CO CIIOCOOHOCTBIO MeTaOPBl CIMPYKMypuposams,
npeobpazosvieams N c030a8amb HOGble 3HAHUS, & TAKXKE BBI3BIBATH SMOIIUU U OI[EHKH
BITUSTHUSL.

Wrak, metadopa mpencraBisieT coO0H CI0KHYIO SI3bIKOBYIO €IUHUILY U SIBISICTCS
pPa3HOBUIHOCThIO METOHMMHU CJIOB. DeHoMeH MeTadopbl eCTh MPOSBICHUE
3aKOHA aHAJIOTUHU B YCTHOW WJIM MMCHhMEHHOM SI3BIKOBOHM peun. MeTahOpuIHOCTh Kak
MBICIUTENBHBIM MPOLECC B SI3bIKOBOM KOMMYHMKAIIMM Y€JIOBEKAa €CTh BelnJaiiiee
0J1aro U TOCTOMHCTBO PYCCKOTO sI3bIKa, H0O0, TI0 OIIEHKaM CIICIIUATUCTOB, OH HanboJee
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6oratr metonumueil. Ilo cymectBy, Metadopbl — 3TO JIOrHYECKasi 3aMeHa CJIOBA WU
CIIOBOCOYETAaHUsI Ha OOpa3Hyl0, MHOCKA3aTENbHYIO S3bIKOBYIO €aMHHUIly. B 3Thx
cllydasix MHOI/Ia roBopsAT o ¢urypax peun. FOpuauueckas pedb 10CTaTOYHO Oorarta
metadopamu. FIX MOKHO NOApa3AEIUTh HA HAYUHblE, HOPMAMUGHbLE, NPODECCUOHATb-
Hble (Hepeako npuodpeTaronie GopMsl Ipodrkapro).

B 1990-e rr. B mpaBoBeneHun MeTadopbl HEPEOKO «OUYeBaIN», HApPUMED,
B PETHOHATBHBIX HOPMATHBHBIX MTPABOBBIX aKTaX OBLIH C(HOPMYIUPOBAHEI 3aIIPETHI HA
UCTIOJIb30BaHHE€ MHOTO3HAYHOW TEPMHUHOJIOTHH, B TOM 4Hcie MeTadop. B ropummue-
CKOH MTeparype BCTpedaauch NpU3bIBbI N30erath MeTa)OpUIHOCTH B IIPaBOTBOpYE-
cTBe. Sl crapancs HpPOTHBOCTOSTH 3TOMY, MHUCAN, YTO TpPeOOBAaHUE HEBBIIOIHHMO,
HYXHO OoJiee TIIyOOKO 3HATh MPHUPOY 3TOTO JIOTUKO-S3bIKOBOTO (DEHOMEHa U yMEJIOo
UM TI0JIb30BAThCS M B HAyYHO-UCCIIEIOBATEIBCKUX paboTax, M B MPAaBOTBOPUECTBE.
3/1ech OCTAaHOBUMCS Ha MPUHIMIIAAIBHO BakHOM. «BoliHay ¢ metadopamu 3aBepiu-
Jack, IOpUIUYECKass HayKa pa3BepHYJAach JIMIIOM K JaHHOM mpobiieme, MOSBHIUCH
UCCIIEIOBaHUS Ha ATY TEMY, HO MX HEMHOTO M IITyOMHA TeMBbI 10 CHX IIOp HE HCYEepIIaHa.

Ot IOpuanueckoro unctutyta PY JIH BeicTynuina ct. nper., k.10.H. [1.H. Auape-
€Ba C JOKJIAZIOM «DKCIEPTOJOrHsl KauecTBa MPaBOBOIO PEXUMa UHCOJALUU B PDy.
ABTOp Jana MOHSATHE WHCOJSIMH, TOJ KOTOPHIM IMOHHMAETCS MPSMOE COJIHEYHOE
o0rydeHne OBEpPXHOCTEH U MPOCTpaHCTB. JloKIaqduk cooOmumia, YTO HOPMATUBEI U
cTaHAapThl nHcossiuuu B Poccuiickoit denepannu 3a nociaeaHee BpeMs 3HAUYUTENBHO
cauzminch. B CCCP tpeboBanus K MHCONIALMU OB TOCTaTOYHO BBICOKKE, HE JIOIyC-
KaJ1ach 3aTEHSIONIAs MJIOTHASI U «TOYEYHAs 3aCTPOiKa, a 3aCTPONUIIIMKY He KOHDIMK-
TOBAJIA C apXUTEKTOPAMHU M TMPOEKTUPOBIIMKaMU. Kpome Toro, BeICTymaromas oTMe-
Thna, 9to ¢ 1 saBaps 2021 r. Opu1 oTMeHeHbI Oonee 111 mocranoBienuit [1aBHOTO
roCy/apCTBEHHOIO CaHUTapHOro Bpaya P®, MHOrMe u3 KOTOpBIX MpeaycMaTpUBaIn
CaHUTapHbIC HOPMBI U TIpaBUJIa MHCOJSIUH. Bee TpeboBanus, CBA3aHHbBIE C €CTECTBEH-
HBIM CBETOM W MHcoJsinue, nepenecensl B HOBbIM CanlluH 1.2.3685-21 «['urnuenu-
YeCKHEe HOPMATHUBBI U TPeOOBaHUs K 00ecreueHnI0 0e30macHOCTH U (W) Oe3BpeIHO-
CTH AJIs YesloBeKka (pakTopoB cpeabl oOuTaHus», npuHAThIN 28 sHBaps 2021 r. Kpome
TOTO, B HEM HET MOSICHUTEIbHOW YacCTH W TMPWIOKEHHUH, KOTOpble OBUIM B paHee
neicrByromux akrtax. [ILH. AnnpeeBa cuntaer, 4To Takast CUTyalusi MOXKET IIPUBECTH
K pa3JMYHbIM HEraTUBHBIM MOCJEICTBUSAM, HaYMHAs OT JEMPECCHUBHOIO COCTOSHUS
HaCeJICHUs, 3aKaH4YMBasi HEOIAronpHUsATHBIM BUIOM TOPOJOB M JIPYTHMX HaceIeHHBIX
MyHKTOB.

PYJIH taxxe mpencTaBmiia acCUCTEHT Kadeapsl TEOPHH MpaBa W TOCyIapcTBa
A.M. MoHryu1 ¢ BBICTYIUIEHHEM Ha TeMy: «JlOKTpUHaIbHbIE OCHOBBI 3KCIIEPTOJIOTUHI
NpaBoOBOM KyJnbTypbl HapoaoB Cubupu (Ha npumepe PecriyOnuku TriBa)». B cBoem
COOOIIEHNH JOKJIAJAUUK pacckasaja 00 MCTOPUM BO3HUKHOBEHUS M PAa3BUTHUS TyBUH-
CKOU MPaBOBOM KYJIBTYPHI, a IPEBHEN TYBUHCKOW roCy1apcTBeHHOCTH. [IprBena mue-
HUSI OTEUECTBEHHBIX U 3apyOeKHBIX yUeHBIX, 00 ypOBHE Pa3BUTHS IPABOBOH KYJIbTYPHI
TyBUHCKOTr0 o0O1mectBa. B nokmnane A.M. Monryiu conocraBuia 0COOEHHOCTH MPaBo-
BOM KyJIBTYpbl TYBUHCKOM PECITyOJIMKH € KyJIbTYpOH Ipyrux peruonos Cubupu, B Ko-
TOPBIX TPOCIEKHUBACTCS CXOXKECTh yKJIaga W aJMHUHHACTPATUBHO TEPPUTOPHAIIEHOTO
neneHus. OOpaiieHO BHUMaHHWE M HAa CYIIECTBEHHbBIC OTJIUYMWS, MPOJUKTOBAHHBIC
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HAIIMOHAJILHBIMH, Te€OrpadMuecKUMH M PEIUTHO3HBIMUA OCOOCHHOCTSIMU BO3HHKHOBE-
HUSL U Pa3BUTUS 3TUX PETHOHOB.

B xone xondepenunu B pyopuke «/IHTEpaKTUBHBIE MTPE3EHTAIIMN» COCTOSIOCH
NpEeACTaBICHNE NEPBOr0 B IOPUIMYECKONW HayKe KOMITAKTHOTO HAYYHOTO BBIITyCKa
XKypHaia, MOJIHOCTBIO MOCBSIIEHHOT0 npobieme «buomeauimua u npaso» (BecTHuk
PYJIH. KOpunnueckue nayku. 2021. Ne 1). U3ganue mpeacraBuia OTBETCTBEHHBIN
CeKpeTapp KypHana, cT. mper., K.10.H. [L.LH. Anapeesa. XXypHan BbI3Ban OoJbIIoi
UHTEpEC, BCE XKeJarolue Ha OeCIIaTHOM OCHOBE MOJYYHIIU 110 OJHOMY JK3EMIUIIPY
JKypHaua.
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