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Hay4Has cTtaTtbs

OTKNOHsIOLWeecA rocyaapcTBo:
yuyeHue ApUcCToTens U NocTcoBeTCKas peanibHOCTb

H.A. Baacenko'> <

Poccuiickuii yHUBEpCUTET IpYKObI HAPOJIOB,
2. Mocxksa, Poccutickas ®edepayus
D<vlasenko-na@rudn.ru

AHHOTaUUsA. AHATM3UPYIOTCS COJIEpKaTeIbHbIE CTOPOHBI COBPEMEHHON IOCTCOBETCKOH rocy-
JapCTBEHHOCTH Ha OCHOBE TPAIMIIOHHOTO METOJOJIOTHYECKOTO OPHEHTHPA, MOIyYHBIIEr0 Ha3BaHHE
3eMeHTHBIN noaxon (Apucrorens, EnHek), npennosararomneM BelIJeJIeHHE KIFOUYEBhIX TOCYAapCTBO-
00pa3yIomuX MPU3HAKOB. AKTUBHO HCIONB3YeTCS apHCTOTENbCKOE MOHITHE «OTKIOHEHHOE rocyaap-
ctBO». C 1enpto Oosnee Tiy00KOH MILTIOCTPAIIUK TaK Ha3bIBAEMbBIX «OTKIIOHSIOMINXCS» MOMEHTOB B TIOCT-
COBETCKHX T'OCYAApCTBAaX MPUMEHSIOTCS MeTapopHuecKue CpaBHEHUS — TaKHe KaK «MMHUTAI[HOHHOE
roCyJIapCTBO», «OTUYXJIEHHOE IOCYJapCTBO», «CEIIEKTUBHOE rOCYIapCTBO» U Jip. B umnciie oTkiIoHsI0-
IIMXCSl 3aKOHOMEPHOCTEH NPU3HAIOTCS C1a00e CHCTEMHOE CTPAaTETHYECKOe IIIAHNPOBAaHUE U OTCYTCTBHE
COOTBETCTBYIOUIMX HAYYHBIX KOHLEMNIXH, B TOM YHCIIE B UpE3BbIYAHHBIX CUTYAIHSIX, a TAK)KE HE0CTa-
TOYHBIN CYBEpEHHUTET CyICOHOM BIACTH, MPEBATMPOBAHUE YHUTAPHBIX TCHICHIIUH U Ip. ApryMeHTAIHs
aBTOpa MOJKpPEIUIeHAa TaHHBIMH, OIYOJMKOBAHHBIMHU B PAa3JIMYHBIX OQHIHAIBHBIX UCTOYHUKAX (CTATH-
CTHKA, Pe3yJIbTaThl CHIEIUATBHBIX COIIMOIOTHIECKHUX CCIIEI0BaHNM, AEHCTBYIOIIEE POCCHICKOE 3aKOHO-
JIaTeIbCTBO, PEIOPTaXXH, MHEHHUS SKCHEepToB U T. A.). CTaThsl paccuMTaHa Ha CIIEIUAIHCTOB B cdepe
TEOPUH TOCYJapCcTBa U IpaBa, MOJIUTONIOTHH, COLIHOJIOTHH U Ap. ByeT nuHTepecHa acupaHTam, Tocyaap-
CTBCHHBIM U MYHUIIUIIAJIBHBIM CJTY>KallluM.

KiaoueBble ca0Ba: rocyaapcTBO, ApHCTOTENb, OJUTHKA, EJUIMHEK, TOCTCOBETCKOE rocyaap-
CTBO, MeTa(OpbI, pOCCUHCKUE pedOPMBI, KOPPYTILIUS
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BBenenue

T'ocynapcTBO co3aeTcsi He pajid TOTO TOJIBLKO, YTOOBI KHTh,
HO U MIPEUMYILECTBEHHO ISl TOTO, YTOOBI )KUTh CHACTIHBO.
Apucmomens

OINOXU UM ONpeAECHHbIE HCTOPUYECKHE NEPUO/IbI, XapaKTEPHBIMH YE€pPTaMHU
KOTOPBIX SIBISIIOTCS OTCYTCTBHE S(P(PEKTHBHON SKOHOMHUKH, MHHHMAJIbHBIE B HEe
MHBECTUIMH, HEITIOMEPHBIE HAJIOTH, COLUAJIbHAS HUIIETA, NOBBILIEHHE TEHCUOHHOTO
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BO3pacTa, MPEBbIIIEHHE CMEPTHOCTH HAJl POXKIAEMOCTBI0, IKOJIOrHYeCcKast HECTa0MIIb-
HOCTB, (hefepabHO-pEernoHaIbHas Hepa3oeprxa B Ype3BbIYAHBIX CUTYaIUX, (paKkTu-
YeCKH IUIaTHbIe 00pa30BaHUE U MEAMIIMHA B YCIOBUSIX HU3KOW 3apaOOTHOM IUIAThI U
MUHHMAJIbHOM TEHCHH, a TaKkKe W MHOTHE Apyrue OOJE3HEHHO 3aTSHYBIINECS
(akTOpBl COBPEMEHHOCTH KaK U B COBETCKOM MPOILIOM, TaK M B HACTOSINEE BpeMs,
HEPEeIKO Ha3bIBAIOT MPOCTHIM CIOBOM — «3aCTOW». YKa3zaHHBIE OOCTOSATENbCTBA,
X CHCTeMa HEW30€KHO MpeayaraloT 3aayMaTbcs O KadecTBe MyOIMYHOM BIACTH,
rOCYJapCTBEHHOTO YIPaBIICHUsI, PEHTA0CIbHOCTH TOJIUTHYECKOTO yCTPOMCTBA, POIH
1 9P PEeKTUBHOCTH COBPEMEHHOTO TOCYIapCTBa U IOPUANYECKUX MEXAaHU3MOB U JIP.

HecomuenHo cnenyromiee. Ilepen Hameil Haykoil, B TOM 4YHCIE IOPUAAYECKOM,
CTOSIT KPyIHBIE TEOPETHUECKUE 33/1a4M, TpeOyIomme riryOOKOro OCMBICICHUSI HAKO-
MUBIIAXCA MPo0sieM U (HOPMYIHPOBAHUS MyTEH M MEPCHEKTHB BBIXOAA M3 OMACHOMN
CUTYyallud, COCOOHOW OKa3aThCsi OE3BO3BPATHOM C COOTBETCTBYIOIIMMH IOJIUTHYE-
CKHMMH, COUMAIBHBIMU U SKOHOMUYECKUMHU MOCIEICTBUSIMHU.

['maBHOEe 3BE€HO B HAayYyHOM OCMBICIIEHWM HACTYyHAOUIMX HETraTUBHBIX COLU-
AIbHO-3KOHOMHYECKHUX U CBSI3aHHBIX C HUMHU MPOOJIEM — 3TO 20Cy0apcmeo, ¢ €ro
OpPTaHU3YIOIICH CHIJIOH W CHCTEMHBIMH BO3MOXKHOCTSMH. XOTEJIOCh OBl MJIM HET, HO
COBPEMEHHOMY MOJIUTUKO-IOPUINYECKOMY MBILIUICHUIO HYKHO OTJIACUTHCS C TEM, UTO
OTEYECTBEHHAS TOCYJapCTBEHHOCTh 3aHMMajla M 3aHMMAeT MECTO siipa B MOJUTHYE-
CKOMH, COIMAIIbHON M YKOHOMHUYECKON CHCTEMaX COBPEMEHHOTO POCCHICKOTro o0re-
cTBa. TepMuH «s11po» NPUILIEN B OT€YECTBEHHBIN NOJUTHKO-IOPUANYECKUIN JTEKCUKOH
B 1977 r., BuepBsie Haiias cBoro mponucky B Koncrtutynmuun CCCP. K Hemy MokHO
OTHOCHUTHCS MTO-Pa3HOMY, HO ero MeTadopuieckas 00pa3HOCTh O3BOJISIET TOBOPUTH O
TEPMHUHOJIOTMYECKON TOYHOCTH. MTak, rocyaapcTBo, HECOMHEHHO, SIpO, IJIABHOE
3BCHO B OpPTraHU3allMM JKU3HU OOIIECTBa, €r0 BOCHPOM3BEICHHH caMUM cels. 31ech
HeNb3s 000MTH TaKO# BasKHBIM MOMEHT, KaK OLIEHKA POJIM TOCYIapCTBa, €ro BJIacTHOM
COCTaBJISIOLICH B 0OIIECTBEHHOM OpraHU3Me.

U eme BaxHas nerans. B crarbe, moxanyi, BIEpBbIE B IOPUINYECKON HAayKe
aKTUBHO HCIOJNB3YIOTCA MeTadopsl. Meradoprudeckue XapaKTEpUCTHKH TOCyaap-
CTBEHHO-TIPABOBBIX SIBJICHUH Ba)XHBI MIOTOMY, YTO OHU BBICBEYHMBAIOT JOTIOJHUTEIb-
HBIE YepThl OOBEKTOB MCCIEIOBAHUS, MO3BOJSIOT MOHATh MX IIIyOXe, Hampumep,
MOSIBUJIOCH BBIPAKEHHE «HE3aMETHOE IOCyJIapCTBO» B CMBICIE HU(PPOBU3AIMU TOCY-
npasieHus U Ap. Metadopudeckuil METOJI, €M TaK MPHEMIIEMO CKa3aTh, MOTYEPK-
HEM, BO MHOI'OM MHCTPYMEHT U JaHHOU paboThl. C ApYyroil CTOPOHBI, HAJJ0 TOMHUTH,
MeTapopbl OYEHb PENIKO «IIEPEPACTAIOT B PaHI HAYUYHBIX KaTeropuil. B »Toi cBs3u
MOTMbBITKA IpUAaTh MeTadope OyKBaJIbHBIA CMBICI YaCTO BEIET HA MyTh JIOKHBIX MPEJI-
cTaBiIeHHit .

Ha narm B3riisi1, rocy1apcTBO, €ro MPaBUTEIbCTBO JOJIKHBI IIPEICTABIATh COOOM
CaMOOPTaHU3YIONIYIO CHITY, KOTOpasi MpH HEOOXOAUMOCTH CIIOCOOHA « CAMOHACMPau-
8ambCs» € NENbI0 yCUIICHUS] aKTHBHOCTH U POJIEBBIX (DYHKITHH B OOIIIECTBEHHOM MTpaK-
THUKE, ¥ HA00OpOT, B CIydasxX, KOorja OOMIECTBO, €r0 KOMIOHEHTBI CIIOCOOHBI CaMH
pemaTh BOSHUKAIOUINE MPOOJIEMbl — CHIDKATh aKTHMBHOCTb, UTPATh POJIb «HOYHOTO
cTopoay. VlHaue roBopsi, NOCTOSSHHOE «IOATAJIKMBaHHE» U OIEKa CO CTOPOHBI rOCy-
JapcTBa OOIIECTBEHHON U SKOHOMUYECKOH TUHAMUKHU BPS TX UMEET CMBICI M MOXKET

! Tlompo6Hree 0 MeTadopax B 0puaMuecKkoil Hayke: (Baranov & Vlasenko, 2019:11—25).
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HaBpeauThb. [IoHATHO, YTO 3TO HEKas HaeanbHasi MOJENIb COBPEMEHHOT'O rOCyAapCcTBa,
o0pa3HO ee MOXXHO Ha3BaTh rOCYJapCTBOM-TapaHTOM, OCHOBaHHAsl HA pa3yMHOCTH U
ONTUMAJIbHOCTH OTHOLLIEHUH MEKIy OOIECTBOM U IOCYapCTBOM.

Cka3zaHHoe 1103BOJIsIET COPMYIUPOBATH CIIETYIOLIUI BOIPOC — KTO BUHOBAT B
ciaboit A3 pekTUBHOCTH 00IIeCTBEHHOTO pa3BuTus Poccuu, psna Apyrux mOCTCOBET-
ckux rocynapcts? B wactHOCTH, MOXKHO 1 OBLTO 3a mocnenaue 20—30 et BRIBECTH
poccuiickoe 00IIEecTBO Ha IPYTOl YPOBEHb — yPOBEHB COIIMAILHO JOCTOMHOTO CYIIIe-
CTBOBAHMUSI, MOCTYTATEILHOTO YBEITUYEHHS POKIAAEMOCTH, TOCTATOYHBIX COLUATBHBIX
rapantuii? OTBET Ha MOCTaBJIEHHYIO IpoOjeMy odeBHIeH. B mepByro ouepens, 3a
IUIOXO OPraHW30BaHHYIO JKU3Hb, HEMPOIYKTHBHYIO MOJIUTHKY M HEIEECIIOCOOHOCTD
rOCy/apCTBEHHBIX PbIYArOoB U JIp. OTBETCTBEHHOCTb HECET I'OCYJIapCTBO, ITAXKU €ro
Brnactu’. C pyroii CTOPOHbI, CIMCBHIBATH HUILETY CYIIECTBOBAHHMS OCHOBHOMN MAacChl
HACeJICHUS! UCKIIIOYUTENIbHO Ha TOCYJapCTBEHHBIE CTPYKTYpPbl — TaKKe MPOSIBUTH
MaKCHMAaJIM3M B COOTBETCTBYIOIIUX CY>KICHHUSX M MOJOJIBUHYTH Ce0sl K HEOOHEKTHB-
HBIM OIIeHKaM. Poib o01iecTBa, ero MexaHM3MOB JIOJKHA OBITh KOPPEKTHOU U 3 dek-
TUBHOM, OTBEYaTh COLMAIBHOMY CIIpoCy, 3akady. VM, KoHe4YHO, Hemb3sl 3a0bIBaTh
0 «I03UPOBKE» B PEIICHUH YKA3aHHBIX COLMAIBHBIX MPOOJIEM T'OCYJapCTBEHHOTO U
OOIIIECTBEHHOTO.

YTo TaKkoe rocy1apcrBo:
U3 IJIyOUHBI BEKOB — /10 COBPEMEHHBIX TPaKTOBOK. Poib ApucToTeisi

YroObl 0XapakTepu30BaTh NOCTCOBETCKOE I'OCYAAPCTBO, €r0 ClIa0ble CTOPOHBI U
00J1€3HHU, HY’KHO, 110 KpaifHell Mepe, MOHATh, UTO MpeAcTaBiIseT co0oi rocyaapcTBo,
U3 KakuX 3JeMeHTOB cocTouT? Kakue 610K, Kakue COCTaBIISIOIINE SBISIOTCS TJIaB-
HeIMH? Kakue nHCTpyMeHThl — OCHOBHbIE? CrielyeT IOHUMATh HE TOJIBKO CYILECTBO
rocyJapcTBa, HO U Ipyroe — ero Lelb, CBA3b U 3aBUCUMOCTb OT ob1iecTsa u 1p. M rae
JMHYSL pa3iesia Mex Ly rocy1apcTBoM u oommectBoM? CkazaHHOE MHOIO HECTy4ailHO U
He JJIs KpacHOro cioBua. O rocyapcTBe HallMCAHO OYEHb MHOI'O: aHTUYHAs KJIACCHU-
4ecKas JIUTepaTypa, epHoj CPEIHEBEKOBbs, JII0Xa KanuTaauiMma u T. A. Y, koHedHo,
3]1€Ch BayKHO OIPENEIUTHCS, Kakhe paboThl KIIt0YeBble U dnoxainbHble. Korna rosopro
00 2MOXaJIbHBIX IPOU3BEACHUSX, TO UMEIO B BUAY KHUTH, OBIIMSBILINE HA N1apaJUTMbl
HAy4YHOI'O MBIIUIEHUS], ONpPEAEIMUBIINE BEXM, CTaHAAPThl U IOPOr'M B IOHMMAHUU
rocyaapctBa. M3 cymiecTByromero MHOTooOpasusi (yHIaMEHTaJIbHBIX paboT
0 rocyaapcTBe s onpenenu st ce0s aee kuuru: «Ilomuruka» Apuctorens u «O0miee
ydeHue o rocynapcree» I'eopra EmnHeka. AprymeHTanus o4eBHiHa — APUCTOTEID
3aJI0KWJI HAayKy O TOCyAapcTBe, CPOpMyJIHpOBaJl OCHOBOIMOJArAIONIUEe KaTEropuw,
B paMKaX KOTOPBIX MBI Pa3MBILUISIEM U B HacTosAnee Bpems; I'eopr Ennmunek, onupasich
Ha Hacieaue ApUcToTens, BO-EPBbIX, BOOpa Ha Hauaso XX B. KOJIOCCATIbHbIE HCTOU-
HHUKHU U XapaKTEPUCTHKH IOCYJapCTBEHHOCTH, BO-BTOPBIX, CKa3aHHOE I'€HUAJIBHO CH-
creMatusupoBail. HaBepHoe, aBTOpa 3THX CTPOK MOKHO YNPEKHYTh B IEPEOLCHKE

2 AMepukanckuil uccnenosareis B. Jlondcema B 3TOM CBA3M CIIPABEIIMBO 3aMEYAET: «...B MOJUTHKO-(PUIIO-
CO(CKHX TUCKYCCHSX JOBOJIBHO PEIKO 0OCYKIAIOTCS BOIIPOCHI, KOT[a TOCYJAPCTBO TEPIUT MPOBAT U B 4eM
cocTouT 3TOT mpoBam». Cm.: (Dolfsma, 2017:12).
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psina paboT | JIETKOCTH B OIIEHKE JpyruX. [IycTb B 3TOM criope, Kak TOBOPST, PEIIUT
KpUTEpUil BKyca 1 COOCTBEHHOTO YCMOTPEHHS.

Wtak, HET COMHEHHS B TOM, YTO OCHOBBI TEOPUHU I'OCYAApPCTBA WM YUCHHS O
rocy/apcTBe Ha CHCTEMHOM YpOBHE 3aioxeHbl ApuctoreneMm. Hemapom ero Hasbi-
BaIOT, MO METKOMY BbIpaxeHHI0 P. DHrenbca, «caMOd YHUBEPCAJIbHOW TOJIOBOI»
(Chanyshev, 1987:4). M3y4eHue rocynapCTBOBEAUSCKHUX HICH IMO3BOJISICT ClejaTh
BBIBOJI O TOM, YTO MMEHHO «apHCTOTEJIEBCKOE» MOHUMAaHHE TOCYJapCTBEHHOCTH, €€
COCTaBJISIIOUINX, TAKUX KaK JEMOKpaTHs U ee (HOPMbI, TEPPUTOPHAIIBHOCTD, BIACTh U
€€ CBS3b C HACEJICHUEM U JIp., SBUJIMCH KJIFOUEBBIM I pa3BUTUSI MUPOBOH Kiaccuye-
ckoii (uocopuu rocynapcrsa’. ClemyeT MOMIEPKaTh U CyXKACHAE O TOM, YTO
ApHCTOTEIIb — «OCHOBOIIOJIOKHUK TonuTH4eckoi Haykm» (Lazarev, 2006:108).
besycnoBHO, B cCOBpeMeHHOM (prmocodckoit TuTepaType BCTPEIArOTCS U KPUTHICCKUE
CYXJIEHHUs B YaCTH OTIENbHBIX NoJoxeHud Hacieaus Apuctotens (Karpenko,
2012:154—166).

Takum 0o0pa3oM, HET COMHEHHUs, YTO APUCTOTENb — T€HUATBHBIA METOI0JIOT,
€ro MOHMMAaHKE CYIIECTBA TOCYIapcTBa (C BUICHHEM — KaKO€ OHO JTOJIKHO OBITh; YeM
ypesamvl OMKIOHEHUs; TTOCTIEICTBHS yIIEPOHOCTH M HECOBEPILICHCTBA OT/IEIbHBIX €TI0
9JIEMEHTOB; | JIP.) — BCeTrJa ObUTN aKTyaJbHBI U OCTAIOTCS TAKOBBIMHU.

Hago yecTHO mpu3HaTh, YTO OTEYECTBEHHAs MOpUAMYECKas Hayka, KaKk B
IPOILIOM, TaK U B HACTOSILEM, JOCTaTOYHO >KECTKO TpaHC(OpMHpoBasia OCHOBHBIE
MPU3HAKU TOCYAapCTBa, KOTOpble 000CHOBaJI ApPUCTOTENH (TEpPUTOPUS, HACEICHUE,
ceMbs, 3aKOHbI U Ap.). OnHaKo, BO3BpAIasACh €ILIe pa3 K €ro TPyay, BO3HHKAeT
BOIIPOC — BCE€ JIM MpouuTaHo y Apucrorens? He «3amMpUIMIMCh» HalIM Ii1a3a 3a
JIOJITHE TObl U3BECTHBIM MEPEUUCIICHNEM MPU3HAKOB rocynapcta? S momsITancs 3To
clenarb, M 1eidb MOS ObUla HE TOJBKO B TOM, YTOOBI OCBEKUTH B HaMSATH OJIOKH
(yHIaMeHTa TeOpUU roCcyAapcTBa, HO U MOMBITAThCS HAWTH OTBETHl — TOYHBIE METO-
JIOJIOTUYECKHE CIOKETHbIE JIMHUHM, CHOCOOHBIE MOMOYb MCCIEI0BATEN0, OLIEHUTh
COBPEMEHHYIO rocyJapcTBeHHOCTh. CeroaHs, B NepUo rocrnoacTsa (rae-to 6e3pas-
JICJIBHOT0) JINOEpaIbHOIO MBIIUIEHHUS U €ro pe3yJibTaTa — JHOepabHOM HI€0JIOTHH,
MMOHMMaHKE TOCY/IapCTBA IIIABHBIM 00pa30M KakK MyOIMYHOI OpraHu3aIiy s yIpaB-
JeHUsl OOLIMMHU JlelaMd Ha OCHOBE 3aKOHOB, MHOT/IA NMPHUBOAMUT K MpPEyBEITMUYECHHOMN
OLIEHKE POJIM TaKOTO JIEMEHTa, KaK MyOJYHas BJIACTh, U HEJOOLCHKE OMKIOHEHUT
B ee pabore.

B camom Hauane «KuHuru Tperbein» cBoelt padboTsl «Ilonmutrukay Apucrorensb 3a-
JIaeTCsl BOIIPOCOM — «YTO TaKoe COOCTBEHHO rocyaapcTBo?». M oTBevaet: «rocynap-
CTBO IIPECTaBIsIeT cOO0M HEYTO COCTaBHOE, M0100HOE BCIKOMY 1I€JI0MY, HO COCTOSI-
miee U3 MHOrux yacrtei» (Aristotel’, 1984:444). Jlanee nmoxuepkuBaet: «l ocynapcTBo
3aKJII0YaeT B cebe HEONMHAKOBBIC AJIEMEHTHI, IMOJA00HO TOMY KaK BCSKHI UYeIOBEK
COCTOUT W3 JYIIU U Teja, a Ayllla B CBOIO OUYEpelb 3aKI04aeT B cede pa3yM M CTpa-
cTh...» (Aristotel’, 1984:450). CoBpeMeHHUKY, HABEPHOE, TyMAETCs, 4TO 3TO B 001IeM
MPOCTO — BBIJIENAH, paciuerisid u aHanu3upyid. Ha camom gene 3TOT npuHUUI, 3TOT
MOJAXOJ JIMIIb BHEHIHE MpocT. [lpakTuuecku, T.e€. MPEIMETHO, €ro OCYIIEeCTBUTh
HEMpPOCTO, TeM 0oJiee KOTr/ia peub UAET O TAKOM apXHCI0KHOM SBJIEHUH, KaK rocyap-
cTBO. MTak, apucroTesieBckas METOJOJIOTHS JOCTaTOUYHO IMPOCTa, 1O KpalHeWl mepe,

3 Tloppo6uee: (Polyakov, Kozlikhin & Timoshina, 2007: 51—75).
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TaK BUJUTCS C MO3UIMH HALLETO BPEMEHH. 3aMETHM, COBpeMEHHas punocodus yuuia
Janeko Boepen. JleneHue 1eaoro Ha 4acTH MOPOJAMIIO CHUCTEMHBIM MOAXOJ, aHaIHU3
¢GyHKUUH — QYHKIMOHATBHBIN U T. 1., YTO 00BEKTHBHO U BEPHO.

Crep:kHeBble KPUTEPHH IOCYAAPCTBEHHOCTH 110 APUCTOTEJII0
U ero Hjesi OTKJIOHSIOLIErocsi rocyAapcTBa

CoBeplilieHHO HeCTy4YailHbl pacCcyKIeHus: ApHCTOTENs O TOCYIapCTBE (peyub UeT
0 TMEPBBIX CTPOKax ero KHUru «llomuTHkay), HAYMHAIOMIMECS C TAKOTO YHUKAILHOTO
ero MpHu3HaKa, KaK «oouernuey. dunocod numier (MPUBEAEM €ro IUTATY TOJHOCTHIO):
«ITockonbKy, KaKk MbI BUJUM, BCAKOE FOCYAapCTBO MPECTaBIsIET coO00il CBOETO poaa
oOu1eHue, BCSIKOe K€ OOIIeHHE OPraHu3yeTcsl pajiu Kakoro-auoo Onara (Beab BesAKast
JeSITeIbHOCTD MMEET B BHJY IpeJrnojaraeMoe 0J1aro), To, OYeBUIHO, BCE OOIICHUS
CTPEMSTCS K TOMY WJIM HHOMY OJIary, mpuueM OOJIbIIe IPYTUX U K BBICIIEMY U3 BCEX
Onar ctpeMuTcs To OOIIeHUE, KOTOPOE SIBISETCs HanboJiee BaXKHBIM U3 BCeX U OOHU-
MaeT co00H Bce OcTajbHbIE O0IIEHUs. DTO O0IIEHUE U Ha3bIBACTCS TOCY1aPCTBOM UJIH
oOmerreM nouTHaeckum» (Aristotel’, 1984:444).

CraBsi 3HaK paBEHCTBA MEXIY TOCYIapCTBOM U OOIIEHHEM, OJHOBPEMEHHO
ApHCTOTEIb BHJIEN TOCYAAPCTBO KaK 006podemens IS 4eIOBEKa, HEKOE COIUATBHOE
o0Opa3zoBaHKe, yCTpauBaroIIee BCE CIOM HACENIeHHs M COCOOHOE CO37aBaTh KOMIIPO-
MUCCHI TIPU PELICHUH JII0OBIX BOIMPOCOB. MHa4Ye roBops, naeainbHOe rocy1apcTBO eMy
BUJIEJIOCh KaK XKMBOH OpraHu3M, OTKpBITHIA U 3¢ddexTtuBHbii. Keratn, o BaxHOCTH
O0OPOJIETENN B TOCYIAPCTBEHHBIX JIeNlaX APUCTOTENb OTMEYACT: «...TJe JOOPOIETEIh
HE IIEHUTCS BBIIIE BCETO, TAM HE MOXET OBITh MPOYHOTO apUCTOKPATHUECKOTO TOCy-
JTApCTBEHHOTO yCTpoiicTBa» (Aristotel’, 1984:439).

Hago mmets B BUAy, 4TO ApPHCTOTENh YETKO pasziudai (Ieni) ToCyIapcTBa
C apUCTOKPATHIECKUM CTPOEM (TaM, TJIe IIECHUTCS TOOPOJIETENb) U «OTKIOHSIONIUECS»
B CTOPOHY OJIMTapXHH, TJe «OOrarcTBO LIEHUTCS BBIIIE JOOPOAETENTN U BCE rocyaap-
CTBO CTaHOBUTCS KOPBICTOIIOOMBBIMY (Aristotel’, 1984:439).

Hrak, mo ApUCTOTEI0 TOCYAapPCTBO — 3TO 00wyeHue, 3TO dobpodemens. Ho n
9TO HE BCE: B «TpeTheil KHUTe» «IoJTUTHKIY OH JTaeT erie 0JHO OIpeIeJICHHE rocyaap-
CTBY M XapaKTepPH3yeT TAKOH ero MpHU3HaK, KaKk HaJHMYue rpakJaHCTBa. «...Bens rocy-
JapCTBO, — MUIIET PHII0CO], — €CTh COBOKYITHOCTB rpaxaan» (Aristotel’, 1984:444).
Jlanee aBTOp aHATM3UPYET MOHITHE «TPAXKIAHUH» U BCE, YTO C HUM CBsi3aHO. [Ipexne
ApHCTOTENb U3YyYaeT CTaTyC IPaXK/IaH B Pa3IMYHBIX IPEUECKUX MOJIHCAX M MPUXOIUT
K BaYKHBIM JJI51 HAallle COBPEMEHHOCTH BBIBOIAM, XapaKTEPU3YIOIINM HHCTHTYT TPaK-
JAHCTBA. DTO «3aBUCHUMOCTB» TPaXKJaH OT «BUAA T'OCYJAPCTBEHHOTO YCTPOHCTBaY,
a TaK)Ke HEOOXOAMMOCTH UX yuacmusa (Kypcus Hal. — H.B.) B 3aKOHOCOBEIIATEIILHOM
WM cyJ1eOHON BIIACTH, ¥ TOJBKO B 3TOM CIIy4ae Mbl MOXKEM yTBEP)KAAaTh, — OTMEYaeT

YYEHBI, — YTO OH SBJISICTCA TPAKIAHWHOM JaHHOTO rocymapcTBa (Aristotel’,
1984:446).
A BOT Temepp — Belllb NPUHIMIIMAIBHO BaXKHAs: OTHOILICHHWE APHUCTOTENsS

K CIIy4asiM, BBIPa)asiCh COBPEMEHHBIM SI3bIKOM, HE ONTUMAIBHOTO YCTPOHCTBA TOCY-
JTAPCTBEHHOW BIIACTH, HEONTHMAIBHOTO YIIPABJICHUS U 3J0YMOTPEOICHHUS BIACTHIO.
ApucToTenb TaKue CUTyalluy IPeABUIEI U Ha3bIBAJI 3TO OMKIOHEHUEM N HAUXYOULUM
8peoom.
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ApucroTelnb yka3bplBaeT HanOoJiee npuemiieMble (hOpMbI OCYLIECTBIEHUS TOCY-
JTApPCTBEHHOM BIACTH — LAPCKYI0, apUCTOKPATHYECKYIO M MONUTUKY. Hano 3ameTuTs,
YTO 4epe3 BCIO paboTy MPOXOAUT MBICIIb 00 «OmKIOHeHUsX» B OCYLIECTBIEHUH TOCY-
JTAPCTBEHHOM BJIACTH OT KpUTEpHEB JaHHBIX (hopm. KpaiiHss creneHb OTKIIOHEHUS OT
peanin3aluy rocyAapCTBEHHOU BIacTH — THpaHus. [l Halllero nucciae1oBaHus BaKHa
MBICTTE 00 OTKJIOHEHWW WJIM TpaHC(OopMammu BIIaCTH, €€ FIEMEHTOB B CTOPOHY y3yp-
NIy OAHUM CyOBEKTOM HMJTU TPYIITION JIHII.

ApHCTOTENIb NOJYEPKHUBAET 3HAUEHUE B FOCYIapPCTBEHHOM MEXaHU3ME 3aKOHO-
COBCIIATEIBHOM BJIACTH; B ATOW CBSI3U y3ypHarus ee QyHKIUH (TP OTKIOHSHUH) —
HauXyALWUN Bpel A1 TOCy1apCTBa.

Benukuii MpicnuTenb aHAJIM3UPYET Takue (POPMBbI rOCYJapCTBEHHOTO YCTPOM-
CTBa, KaK OJUTIapXHI0, TUPAHUIO U JEMOKPATHUIO, YKa3bIBA€T Ha pa3Hble MPUMEPHI
OTKJIOHEHHMSI, CKa)KeM, MPHU pacIpene’eHu CyneOHbIX nei, nu30paHuu MpaBUTENEH,
(hopMupyroLIEiCS KOPBICTOIIOOMBOCTH TOCYIapCTBA, a TAKXKE OTCYTCTBHE Y rocyaap-
CTBa TaKoW LeNH, Kak 10o0ponerenb. K OTKIOHEHHIO B TOCYIapCTBEHHOCTH APHCTO-
TEeJIb OTHOCHT M TOT (haKT, KOT/Ia «OJIMH U TOT K€ YEJIOBEK U Ha (pieiiTe urpal, u canoru
tadam» (Aristotel’, 1984:437—439).

B cBs131 co cka3aHHBIM, KaK HE 3a/1aThCSI BOIIPOCOM 00 ONTUMAIBHOCTH rOCyaap-
ctBa mo Apuctorenmo? W kakoB kputepuil 3(p(peKTHBHOCTH TOCYIapCTBEHHOCTH,
€e MEXaHu3MOB? DTOT BOMPOC OECTIOKOMI APHUCTOTENSI, U OH OTBEYall Ha Hero. Pedp
UJIET O €ro CYXXACHHUSX YCTPOCHHOCTH TOCYNApCTBCHHOH KHM3HM Yy KapgareHsH.
«/lokxazaTenbCcTBOM CIa)KEHHOCTH TOCYJapCTBEHHOTO YCTPONUCTBA, — YKa3bIBAET MbIC-
JIUTENb, — CIYXKHT YK€ TO, UTO caM HapoJ AOOPOBOJILHO MOAJIEP>KUBAET CYIIECTBYIO-
oIMe TMOpPSAJAKU, W YTO TaM HE ObIBAIO HM 3aCIyXUBAIOUIMX YIMOMHHAHUSA CMYT,
Hu Tupanun» (Aristotel’, 1984:437).

OnHOBpeMEeHHO OH U KpuTHKoBasl KapdareH, rie OpITOBaIO MHEHHE O TOM, YTO
JOJDKHOCTHBIE JIMIIA TOJDKHBI H30MPATHCS HE TOIBKO MO MPU3HAKY MPOUCXOKACHUS, HO
U TI0 MpHU3HAKy OoraTcTBa. ApPHUCTOTENb TOJaraj, YTo KpUTEPHH «OorarcTBO» €CTh
omuOKa 3aKOHO/ATENs. YTPABIATh B TOCYAAPCTBEHHOM MEXaHU3ME JOJDKHBI JIIOAH
MOPSAIOYHBIC U cTiocoOHBIE. ['oCymapcTBO ke JODKHO OBITh OOTaThIM, HO YIIPaBJICH-
LIEM, 110 €r0 MBICIIU, TAPAHTUPOBATH JOCYT.

[HoaprTokuM ckazaHHoe. Benukuii ApuctoTens, 3aJ10)KUBIIUNA OCHOBBI YUEHHMS
0 TOCYAAapCTBE, MPEAJIONKWI CISAYIOUIMM IMOAXO0M: paccMaTpUBaTh TOCYAApPCTBO
C TIO3UITUU Yel0CMHOU 00WHOCmU, 0bpazosantol oouernuem. C 3TOTO M Hayal CBOE
uccienoBanue. Mexay TeM Ha NPOTSHKEHUH Bcel pabOoThI aBTOP BO TJIaBy yria CTaBUT
9leMeHmybl TOCYAApCTBA, UIMEHHO OHHU AaHAJIM3WUPYIOTCS W BBICTYNAIOT OCHOBOM ISt
BbIBOZIOB. YenoBek, rpaxaaHuH, CeMbsi — LIEHTpalbHbIE 3B€HbsI rocynapcTsa. B stoit
CBSI3U APHUCTOTENHh KPACHON HUTHIO NMPOBOJIUT MBICIH O CBSA3H 00Opodemenu N 20Cy-
oapcmea, cuacmous 1 2ocyoapemaa (Aristotel’, 1984:460). OnHako OH HE YTOMHCT; OH
MIPEKPACHO MOHUMAET, YTO 3TO IeNH, JOCTHKEHNE KOTOPBIX TPeOyeT HeMalbIX YCHIUI
oO1iecTBa, caMoro rocy1apcTna, ero CTpykTyp. M 31ecs nosBisieTcst Teopus OTKIOHS-
ouuxcs rocyaapctB. K TakuM rocyapcTBEHHBIM PeKMMaM OH OTHOCHUT OJIMTapXHIo,
TUPAHUIO U JIeMokpatuio. MHTepecHo, 4TO JeMoKpaTHueckue (HopMbl MpaBIeHUS
aBTOp CUMTAJ HENpaBUIbHBIMHU, T.€. HE OTBEYAIOIIMMHU MPHUPOJE YeNIOBEKa, 4To,
KOHEYHO, 3aCTaBIIsI€T 3aJyMaThCsl HaJ CMBICIOM TOCYAapCTBEHHOCTH B IIEJIIOM W,
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[JIaBHOE, B 3aTPATHOCTU TOCYJApCTBEHHOIO MEXaHHM3Ma, €ro HEMOBOPOTIMBOCTH.
K «uenpaBunpHpIM» (opMaM rocygapctBa ApPHCTOTENb OTHOCUT HAYMOKPAMUIO
(rocmoicTBO OorarcTBa), MuMoKkpamuio (TOCIIOACTBO COCTOSHUS (JIEHEXKHOTO TIeH32))
(Aristotel’, 1984:460).

VYyenue o rocyaapctBe ApUCTOTENS 32 JBE THICSUM JIET MOJYYHIO Pa3BUTHE B
TpyZaxX MHOTMX M MHOTHX CBETHJI, U HE BUIETh OUYEBHUIHOTO HEINIb3s, HEJIOTMYHO
HEATUYHO. bonbire GecrmokouT COBpeMEHHOE MOHMMAaHWE TOCYIapCcTBa, €ro OICHKH,
MpeagaraéMble «HOBU3HA», (IIPEEMCTBEHHOCTHY», KyJIbTHUBHUPOBAHHME CHIIBI U JILJEP-
CTBa (CHJIBHOE TOCYJapCTBO) U Ip. BHOBb Ha MITHIK MOAHUMAETCS UAES aOCOIIOTHOTO
cyBepeHuTera. K coXKaleHHo, BO3POXKIECHUE OTEYECTBEHHOM TI0CYIapCTBEHHOCTH
B./l. 30pbKHH BUAWUT HCKJIIOUUTENIBHO B €r0 CHJIOBOW COCTaBIISIOIIEH, CMATYEHHOMN
COLMANLHBIMU BKparieHusaMu’. JlyMaeTcs, OuMIleHHe YyU4eHUs O COBPEMEHHOM pOcC-
CHIICKOM TrOCyAapCTBE OT HAHOCHOTO, KOHBIOHKTYPHOTO M HAJyMaHHOTO PaHO WJIH
MO3/HO MOTpedyeT 00bEANHEHUSI YCUIINN MPeICTaBUTENIel Pa3IMuHbIX COLMATIbHBIX
Hayk. BoT mouemy HeoOXoauMo oOpaleHne K KIIaCCHIeCKUM HCTOKaM.

Berie s otmetnii, B «0€30peKHOM» MOpPE JIMTEPATYPhl O TOCYAapCTBE YETKO
BBIJICIISIETCS €11 OJJUH OCTPOB — 3TO KHHTA, sl ObI CKa3aj, MPOIyMaHHBIA «KOMOI
MbICIIer o0 Tocyaapcte ['eopra EmnuHeka.

B naugane XX B. B Poccum Obu1 epeBeieH Ha pycckuid si3pik B.M. I'ecceHoM 1
JI.B. [annangoit Tpyn Hemeukoro Meicnutens ['eopra Emmunexka (1851—1911)
«O0uiee yuenue o rocyaapcte». [IpousBenenue, nol4epkHy elie pas, 3aMeyaTesIbHOe
Y CMEIO CKa3aTh — JI0 CUX MOP HEIOOLIEHEHHOE OT€YECTBEHHBIMH HayKaMHU O rocyJap-
ctBe. Ha TOT MOMEHT, 1O CyIecTBy, aBTOp HE TOJIBKO BOOpas Bce JOCTHKEHUS B 00-
JIaCTU €BPOIEHCKOI rocyAapCTBOBEIYECKOM MBICIH 32 MOCIEIHUE CTOJIETHUS, HO U (-
(heKTUBHO BBICTPOMII METOIOJIOTUIECKIE OCHOBBI, YKa3aB IPHU ATOM, UTO «TOCYAAPCTBO
MOJKET OBITh H3y4aeMO C Pa3HbIX TOUYCK 3PEHUS, B COOTBETCTBHH C MHOTOOOpa3HeM ero
nposisnernit» (Ellinek, 2004:43). O6bem cTaThil HE TO3BOJISET BOCTIPOU3BECTH MHOTHE
Y MHOTHE KJIFOUYEBbIE MOMEHTHI ITpou3BeneHus I . Ennunexa, o1Hako, 01HO OYEHb Bak-
HOE CJIEYET YIOMSHYTb.

ABTOp IUILET O TOM, YTO OOBEKT COLIMATIBHBIX HAYK HEMIPEPHIBHO U3MEHSETCS, U
B 9TOM IOCTOSIHHOM JIBU’KEHUU MOXHO YCMOTPETh IPOrPECCUBHOE Pa3BUTHE. « OMITHU-
PUYECKH HAIPOTUB, Mbl MOXEM BO MHOTHMX CIIy4asX KOHCTaTUPOBATh JIMIIb U3MEHE-
HUE, a He pa3BUTHEY. Jlanee, aBTop ele 60s1ee KaTeropuieH: « Y UpexkIeHUs] MEHSIOTC,
HO HE BCSAKOE M3MEHEHHE €CTh Pa3BUTHE MOCICAHUM SIBIISIOTCS TOJIBKO TaKHE U3MEHE-
HUsI, KOTOpbIE BeAyT OT npoctoro k cioxkHoMy» (Ellinek, 2004:76). naue roBopst, o
Ennunexy, conmanbHbie 00BEKTHI, KaK U TOCYAapCTBO, IBUKYTCS, C TEYCHHUEM Bpe-
MEHH U3MEHSI0TCs. MeX Ty TeM M3MEHEHHsI He BCeria eCTh pa3BuTHe. Poccuiickas roc-
yIapCTBEHHOCTH 32 IOCIIEAHUE CTO M OoJIee JIeT TOIbKO pa3BuBaiach? M ToabKo u3-
MeHsach? M u To, n apyroe. CoBpeMEHHOE pOCCUICKOE TOCYIapCTBO, €TI0 ABHKE-
HUE U KOHCTUTYLIMOHHOE OOHOBIJIEHME — DPE3YyJbTaT pPa3BUTHS, MPOrpecca UiIU 3TO
npocTo u3MeHeHus? Bee 3T BOonpockl TpeOyIoT McCaea0BaHusl — apryMEHTUPOBaH-
HOT'O KOHKPETHU3UPOBAHHS B CBS3U C (PYHKIIMOHUPOBAHHUEM OTIEILHBIX WHCTUTYTOB
rocy/apcTBa U B CBA3M C MIPABOM, COOTBETCTBYIOLIMMH U3MEHEHUSIMHU U B HEM.

4 3oprkun B. Bospauienue rocynapcrsa / Poccuiickas razera. Ne 8456. 17 mas, 2021.
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«AMuTanuoHHas» rocyiapCcrBeHHOCTb

ApucTOTeNh UCXOAUT U3 TOTO, YTO BJIACTh JOJHKHA OCYIIECTBIISITHCS PEATBHO,
BJIACTBYIOIIME CYOBEKTHI 00s13aHbI JOOMBATHCS LIETH, TPU TOM 3HAYUTEIbHOE BHUMA-
HUE YJEIeTCsl 3aKOHOCOBEIIATENbHOM BiacTU. Kak TyT He BCIOMHHUTBH €ro CJIOBa,
0 KOTOPBIX YK€ IIIJIa pedYb BHINIE, O TOM, UTPaTh OJHOBPEMEHHO Ha (yieliTe U TayaTh
caroru HeBo3MoXkHO. KoHeuHO, 3T0 caMble 001I1e MOJI0XKEHUSI, HO MBICIIb OCHOBOIIO-
JOKHUKA YYEHHUS O TOCYAAapCTBE sICHA — OTIPaBIIEHUE BJIACTH HE JOJDKHO OBITH
MMHUTALUOHHBIM, YTO HEU30€KHO BeJIeT K OTKJIOHEHHSIM TOCYapCTBEHHOCTH.

TepMUH «MMHTaLUs» O3HAYACT MOApPAX]aHHWE, MOIIENIKY, KOIMPOBAHUE, MPH-
TBOPCTBO U T. 1. HeT COMHEeHHUs, YTO «MMUTALMOHHOE TOCYJapCTBO» €CTh MeTadopu-
YECKOE BbIpaXEHHE. UTO JOMOIHUTEIBHOIO BBICBEUHBAET HCIOJB30BAHUE TaKOI'O
o0pa3Horo Bbicka3biBaHUsA? Kak oTMeudanocs, MeTadopa mo3BOISET CO3AATh HAIJIA-
HYIO KapTUHY MPOUCXOASAIIEr0, CYyIIECTBO NPEIMETa WIN SIBICHUS; TIOJYEPKHEM €lIlIe
pa3, 3T0 HUYTO MHOE KaK Hay4YHbIM npueM. 3a1aJuMcsl BOIPOCOM — CBOWCTBEHHA JIU
MMUTALMA COBPEMEHHOM TIOCTCOBETCKOM TOCYJapCTBEHHOCTH, €€ CTPYKTypam
B OCYIIECTBJICHUU ITOJIHOMOYMH, BBIOJHECHUN O00s3aTENIbHBIX (YHKUUI? YTOUHUM,
uMHuTanus B chepe pearnsaniy rocy1apcTBEHHON BIAacTH, OCYIIECTBICHUHU ToCcyaap-
CTBEHHOT'O YIPABJICHUS O3HAYAET, YTO OpPraH MMHUTHpYET (M300paxkaeT) peabHYyIo
NeSITebHOCTD, JOCTHKCHHUE IIeTH, YacTO JKeJIaHue 001ero 01aronoaydus, CaMoCTos -
TENBHO, TI0 CYLIECTBY, HE pelllas U He BBIIOJIHAS COOCTBEHHBIX (DYHKIMIA 1 3a1a4°.

3amagumMcst U APYTruM BOIIPOCOM — KAaKOB 00bEM MMMTALMH, HAIPUMEp, B CO-
BPEMEHHOM MEXaHU3Me poccuiickoro rocynapcta? KakoBsl npuuuHbl? MOXHO 11 B
MOJIHOM Mepe FOBOPUTBH, YTO BCSI POCCHUICKAsi TOCYJaPCTBEHHOCTh €CTh UMUTALUSA TOTO,
YTO JIOJKHO OBITH PEaIbHO U C TIO3HULIUU O00IIECTBEHHOM HEOOXOAMMOCTH U C TO3UIIUU
COOCTBEHHOW MPUPOIBI TOTO WM HWHOTO T'OCYJapCTBEHHOro MHCTUTyTa? Jlymaro,
KOHEYHO, HeT. OJIHaKO UMHUTAIMU B Hallled XU3HHU, B TOM 4YHCIIE TOCYIapCTBEHHOM,
JOCTaTOYHO.

Bo3Hukaer W JOpyrod BONpPOC: HUMHUTALUS TOCYAAPCTBEHHOW EATEIBHOCTH,
TOCyIapCTBEHHBIX (PYHKIIMH — SIBIICHUE COBPEMEHHOHW IMyOimuHOM Biacth Poccumn?
Wnum xe aHaNOrM4HOE CBOKCTBO, HAIIPUMEP, FOCYJAPCTBEHHOM BJIACTH YXKE HUMEIO
Mecto B ucropuu Poccun? Jlymaro, yTo Ha 3TOT BONPOC HOJHBIA U SICHBIA OTBET
JOJIKHBI 1aTh UCTOPUKH rOCyJapcTBa U Mpasa. Sl MOry Jullb MOJOKUTENBHO yTBEP-
JKJIaTh OTHOCUTEIILHO HOBEHIIIEH UCTOPUH TOCYJapCTBEHHOCTH Poccuu.

B nenuHCKOM wHIee COBETOB Kak «paboOTaromMx» KOPIOpAUUd HMUTAIUS
IIPEICTAaBUTEIBHON BIIACTH, 10 CYLIECTBY, 3aKiaablBaiach cpa3y. O4YeBUAHO, 4YTO
HEBO3MOKHO OJJHOBPEMEHHO, YTO HA3bIBAETCS, TPYAUTHCS HA POU3BOJICTBE, CIIYKHUTh
B BOOPY’KCHHBIX CHJIAX U T. JI. ¥ MPO(EeCCHOHAIBHO OCYIIECTBIIATD MPEICTABUTEIBHYIO
(BKIIIOUAs 3aKOHOCOBeIIaTeNnbHy10) BiacTh. K 1940 r. umuTalus npeactaBUTEIbCKON
BracTu Obiia Bbicowaiimedi. M.B. CrammH cocpemoTodmsi B CBOMX pPyKax BCHO
roCy/1apCTBEHHYO BJIacTbh. JlyMar0, KOMMEHTApUH 3/1€Ch U3ITHUILIHU.

Bepuemcs k ucropum oteuecTBeHHOro mnapiameHnrapusma. B 1917 r., xak
HU3BECTHO, INIABHBIM KOHCTPYKTOPOM COBETCKOM rOCYJIapCTBEHHOM BJIACTH BBICTYIIHII

5 IMMHUTALHOHHOM COCTABISIOIIEH COBPEMEHHON POCCUICKOI TOCYIaPCTBEHHOCTH MOCBSILEHB! HAYYHBIE HC-
ciepoBanus C.A. [leancosa. Cum., Hanpumep: (Denisov, 2018).
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B.!. JlenuH, KOTOPBI HE CKPBIBAJ CBOEH HETIPUA3HU K NapiaMeHTapu3My. « Beixon u3
napjiaMeHTapu3Ma, KOHEYHO, HE B YHMUYTOKEHUH MPEICTaBUTEIIbHBIX YUPEKACHUN U
BBIOOPHOCTH, @ B NPEBPALLEHUN NPEICTABUTEIbHBIX YUPEKICHUA U3 TOBOPWIJICH B
«paborarome» yupexaeHus» (Lenin, 1949:395). IlepeuntsiBas «locygapcTBo u
PEBOJIIOLIMIO», KAaK €€ Ha3bIBAM COBETCKHE HWJCOJIOTH, «COKPOBHIIHUIYY WIEH
MapKcH3Ma-JIeHuHU3Ma o rocynapctse» (Obichkin, 1980), Bugumb, uro Jlenun mo
CYLIECTBY TOXK€ MCKayl pabotaromiyio ¢opMmy npeacraButesbHol Biaactu. «IIpomax-
HBIA ¥ MPOTHUBIIMK TMapliaMeHTapu3M Oypi>Kya3HOTO OOIIecTBa, — OTMEYaeT OH, —
KOMMYHa 3aMeHSeT YUPexKISHUSIMHU, B KOMX CBO0O0/Ia CYyKIEHHUS U 00CYKICHUS HE BbI-
poknaercs B oOMaH, MO0 mapiiaMeHTapuu JTOJKHBI CaMU paboTaTh, CaMU UCIIOJIHATh
CBOM 3aKOHBI, CAaMH IPOBEPSTH TO, YTO IMOJY4AETCs B JKU3HU, CAMH OTBEYaTh HEIO-
CPEICTBEHHO Tiepe] cBouMu u3dupatessMm» (Lenin, 1949:396). 3aech Ham0 NOHATH U
erie oHy aeranb. KoneuHo, m000M npeacTaBUTENbHbBIN OpraH BJIacTH BO BCE BpEMEHa
ObLT ¥ OCTAETCs, TOBOPSI CIIOBAMU KJIACCUKOB MAapKCU3Ma-JICHUHU3MA, «TOBOPUIIbHEN.
JloOGUTBECS CUTYaIUH, YTO TOT rOCYIAapCTBEHHBIM OpraH (a paBHO ¢ HUM U MYHHIIHU-
NaJbHBIN) TOCTUTHET YPOBHS, TOUYKH OTCYETA, I/I€ KKl MPEACTaBUTENb (JIEIyTaT)
OyZAeT TpyAUTHCS, UTO Ha3bIBACTCA B IOTE JIMLIA, HEBO3MOXKHO. Cama npupooa JaHHOTO
YUPEXKACHUS TAKOBA, YTO 371eCh 0€3 «rOBOPUIIBLHUY», M B XOPOIIEM, H B OTPULIATEIHLHOM
CMBICIIaX, He 000HTHCE. [ 16 «rOBOPUIIBHS», B XOPOIIIEM CMBICTIE, TaM PSAIOM U ITyCThIe
peYH U JUaliory, TakoBa MpUpoAa NapJaMeHTCKON edaTenbHocTH. OqHaKo BEpHEMCS K
MOCTCOBETCKOW PEalbHOCTH.

Cratbst 103.1 o6HOBnenHoi Konctutyrun P® perynupyer BOIpOCH BeACHUS
TocynapcrBennoii Jymsl B cepe mapnamentckoro kontpons®. Ilepsoe, uto Gpoca-
€TCsl B IJ1a3a — B HOBOM cTaThe ¥ B KOHCTUTYLIMHU B 1IETIOM MO-TIPEKHEMY OTCYTCTBYET
HOJIOKEHHUE O TJIABHOM, T. €. O TOM, JUIS 4Yero COOCTBEHHO CYIIECTBYET 3TOT (eiepaib-
HBII TIPECTaBUTEIBHBIN OpraH, a UMEHHO TIOHATHE 3aKOHOTBOPYECKON IEATEITHHOCTH.
WNuade roBopsi, HU O 3aKOHOTBOPYECTBE, HU O 3aKOHOTBOPYECKOW CTpaTErHH
Y TIOJIUTUKE peun HeT BooOme. B 1. 1 c¢r. 105 OcHOBHOTO 3aKOHA CYyXO MPOKOHCTATH-
poBaHO, YTO «denepaibHble 3aKOHBI TpUHUMAarOTCs [ocymapcTBeHHOW Jlymoii».
WNuorpa lNocaymy crhpaBenaMBO Ha3bIBalOT 3aKOHOCOBEIATENIBHBIM OpPraHOM IpHU
[IpaBurenscTBe.

Amnanorndanoe MoxHO cka3aTth U 0 Cosere denepaunu denepansaoro Cobpa-
Hus. B moaTBepikieHHEe CKa3aHHOTO YMTaeM OyKBalibHO clieayrouiee: «B msaTHuiry
CEHATOpBI MIPOBEJIN 3aKIIOUYUTENIBHOE 3acefaHue, paccMoTpeB Oosee 90 Bompocos u
onobpuB 81 3akoHompoekT»’. Jlake (GU3MUECKH TPYJHO NPEACTABUTH, KaK 3TO
BO3MOXHO CJIeNIaTh 32 OJUH PabO4Mii I€Hb, B CMBICIIE MPOroj0coBaTh. [lpyrue Kom-
MeHTapuu m3nuiman. OnHOBpeMeHHO ['ocayma Takke pamopTyeT 00 WTorax OJIHOM
(ocenHeit) ceccun — 553 npUHATHIX 3aK0HA®,

[Torrpobyem pa3o0paThCs B MPUUMHAX UIMUTAIIMK TOCYAapCTBEHHOCTH. [ TaBHas
13 HUX KPOETCS B PEalIbHO CYIIECTBYIOIIEM €IMHOBIIACTUU U CTPEMIICHUHU €€ YKpeIl-
asTh. M3BECTHO, 4TO Jr00as TOCyJapCTBEHHAsh BIAcTb B COOTBETCTBUU CO CBOEH

¢ Tompo6uee: (Khabrieva & Klishas, 2020:125—127).
7 Cm.: Mucnasckas I'. 80 3axoHOB B moc // Poccuiickas rasera. 28 mek., 2020.
8 3amaxuna T. B nyxe Koncturyuuu / Poccuiickas rasera. 25 nek., 2020.
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MPUPONIOI TAroTeeT K 3ToMy. MHaue roBopsi, KOpHM MUMUTAMH — B OOECIEUEHUU
€MHOBJIACTHA U LEHTPAIU30BAHHOTO PeXHUMA.

be3ycnoBHO, UMHTaIUs OYEHb JOPOrO CTOUT TOCYJAapPCTBEHHOMY OIOIKETY:
yOepHu JoporocTosiye npecTaBUTeIbHbIE OPraHbl BIACTH, YIPABIsieMble Cy1eOHbIE
MHCTAHIIUHU, pabOTaIOIIUE 3a4aCTyI0 0 KOMaH/1e, MHEHHIO CBBIIIE U T. [I., B a0COJIOT-
HOM OOJIBIIIMHCTBE MAJIO YTO U3MEHUTCS. Takoro rurana jiro0as BIacTh 3TO MPEKPACHO
IMOHUMACT, U IIO3TOMY HC CKYIIUTCA IJIs1I UMUTAllMXU HA paCXo0/bl, TEM 0oJ1ee 4TO JCHBI'H,
MIOTIPOCTY TOBOPSI, HE U3 CBOETO KapMaHa.

B cBoux apxuBax st Hamen crateto C.C. AnekceeBa, 1aBHO HAITMCAHHYIO UM H, B
MIPUHIIIE, 3a0bITYI0 HAYYHOU O0OIIECTBEHHOCTHIO, MOCBALICHHYO TOHUMAHHIO EMO-
KpaTuu. M3BeCTHBIN pOCCUIICKHI TpaBOBe Kak OyATO OTBEYAET COBPEMEHHBIM IOJIU-
TUKaM U aBTopam: «Hackoabko MHOTrorpaHHa geMokpatusi? M HackojabKo OnpoMeTdu-
BBIMU OBIBAIOT HAIM CYXKJICHUS, KOTJIa MBI TIOpoit 0e3 pazbopa, HeauddepeHIupo-
BAHHO CyaAuM O IACMOKpaTHM U €€ HMHCTUTYyTax. B JACMOKpATHU KaK IOPAAKE HIIN
peKHMMeE BJIACTH HApoJa MOXHO Pa3fU4MTh 1O MEHbIIeH mepe TpHu acnekta. OHa u
(hopMa THUYHON, MHIANBUAYATBHON CBOOOIBI YETIOBEKA; M CIIOCO0 yIpaBiIeHHs JAeTIaMu
00IIECTBA; U TIOKA3aTeNlb CONMATbHOM aKTHBHOCTH JIFOZIEi’,

[Tpobnema uMHUTAINK CONEPKAHUS TOCYJAapCTBEHHO-BIACTHBIX U yIpaBlIeHYe-
CKUX CTPYKTYp, I€MOKpATHH TpeOyeT CIelHaNbHbIX HAYYHBIX UCCIIEIOBAaHUN CO CTO-
POHBI IOPUIMYECKUX, MOJTUTHYECKHX, COLMOJIOTHYECKUX M APYTHX HayK. B naHHOM
CTaThe JIUIIb B OOIIMX YepPTax MMOCTABJICHBI HAOOJIEBIINE BOIIPOCHI.

«OT4Yy:KIEHHOE TOCYIapCTBO» U «CeJIeKTHBHOE IOCy1apCTBO»: €CTh JIU CBA3b?

«OT4yXJI€HHOE IOCYJapCTBO» — YTO MOHMMATh M10J 3TOH AOCTaTOYHO 0Opa3-
HOH MeTadopoii, KOTOpas Bce Yalle BCTpeyaeTcs B MOJIUTHUECKON IMyOIMIIMCTHKE, 1a
u Hay4HoU nuteparype (Guliev, 2001). OTBeT HECIOXKHBIH, I/1e-TO 3aJ0KEH B CaMOM
BOIMpoce. DTO TaKOe TOCYAapCTBO, 00pa3HO TOBOPS, CYLIECTBYIOIIEE CaMo I0 cede U
st ce0s1. MI3BecTHO, 9TO CTENEeHb CaMOCTOSTEIbHOCTH M HE3aBUCHMOCTH OOIIIECTBA OT
rocyapcTBa MOXET OBITh Pa3HOW M, KOHEYHO, B COBPEMEHHOW ICHCTBUTEIBHOCTH
00ILECTBO ¥ TOCYNAPCTBO — JIBa Pa3HBIX U OTHOCUTEIBHO HE3aBUCHUMBIX (DEHOMEHA.
CaMOCTOSITeIbHOCTD ONPEeNseTCsl IeMOKPaTHYHOCTBIO TOCY1apCTBa, €ro MOJIUTHYe-
CKHM PEKMMOM, YPOBHEM MEPCOHOPUKAIIUU TOCYJapCTBEHHON BIACTH U APYTUX (ak-
TOB, HO 3TH (hakTopbl ompexaensione. Cka3aHHOE HE O3HAYAeT, YTO OOIIECTBO U
rocyaapCTBO AOJIXKHBI OBITH HE3aBUCUMEL U JABUTATbBCA IO TCUCHUIO )XU3HU, HE COIIpH-
Kacasch. ['ocyqapcTBo — HpOIyKT 00IIECTBa, OHO CO3AaHO JUIsl OOIIECTBA U BCEIIEIIO
eMy 00s13aHO. APUCTOTENIb HEOJTHOKPATHO FOBOPHII O TOCYIapCTBEHHO-OPraHU30BaH-
HOM o01IecTBe. MexXIy TeM UCTOPHH W3BECTHA U ApYyTas TEHACHIINSI — 000Cc0o0IeHNe
rocyJgapcTBa OT 0oOmiecTBa, 005S3aHHOCTEH MO OTHOLICHUIO K HEMY, UTHOPHPOBAHUE
KaJIpOBOTO OOHOBJICHHS, O0JIOXKCHHE TPaKJIaH U CTPYKTYp 00IIecTBa 0OpEMEHUTEIb-
HBIMU Hasioramu u jp. Kakue npuuuHsl, Kakue 00CTOSTEIbCTBA O0Jiee BIUSIOT Ha CTe-
NIeHb OTYY>KACHHOCTH rocyaapcTBa? O4eBUIHO, €CTh (hopMalIbHBIE 00CTOATENLCTBA —
Ka4eCTBO KOHCTUTYIIMOHHBIX MOJIOKEHUH M aKe UX TEXHUYECKOE HECOBEPILEHCTBO.

° Anexcees C.C. Cuia 1eMOKpaTHH M JEMOKpaTUs cuibl // JIuTeparypHas razera. 4 okT., 1989.
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OpnHako 3TO rOpHAMYecKas cTopoHa Borpoca. Ho ecth eme u Takoe MOHATHE, Kak
JUEp B TOCyapcTBe (MPE3UICHT, Ii1aBa MPaBUTEIbCTBA, KOPOIb U T. 1.). MoxeT a1
TP BIUSTH HAa CTENEHb OTUYXJIeHHOCcTU? HecoMHeHHo, na. Haue roBops, faxe B
clyyae JAEMOKPATHYHOCTH KOHCTHUTYLHMOHHBIX MOJIOKEHUN IpPHU >KEIaHUU MOKHO
HATH HEMaJo MOJMTUYECKUX, YIPABIEHUYECKUX U JPYTUX CPEICTB C TEM, YTOOBI,
HarpuMep, B MPeJICTABUTEILHOM OpraHe BJacTH NMPHUCYTCTBOBAIM WIEHBI IPOIpe3u-
JIEHTCKOW MapTHH U IPYTUE €r0 CTOPOHHUKU. DTU MPUMEPHI MOXKHO MPOJIOJIKUTS.

Wtax, riaBHBIN NPU3HAK «OTUYKIECHHOCTH IOCY1apCcTBa — €ro OTJAJIEHHOCTh
OT 001IecTBa, MTHOPUPOBAHUE €T0 MHTEPECOB U MOTPEOHOCTEH, NTHOPUPOBAHHUE KPH-
Tuku He3zaBucuMbix CMU, ecnm, KOHEYHO, Takhe CyIIeCTBYIOT. B TakoMm rocynap-
CTBEHHOM O0ILI€CTBE IEHCTBYET MPUHIUI JUYHOTO JOBEPHS TP OCYIIECTBICHUH KaI-
POBOH MOJIUTUKHU, IPUHLIMII «CBATOCTH» duAepa. KoMaHIHBIM METOA B Pa3IU4HbIX €T0
(hopMax, BIJIOTH 10 OTPULIATEIBHON SMOIMH HA JIUIE WIH HEAOYMEHHH, CTAHOBUTCS
rnaBHbIM cpenctBoM ympasieHus. [Ipeacemarens Koncturyuunonnoro Cyna PO
B.Jl. 30pbKUH B 3TOM CBSI3U BEPHO npeaynpexaaet: «OMHUMHA KOMaHIHBIMUA MepaMu
e/1Ba JIH MOHO JI00MThCS MPOIBETaHUs rocyaapcTar'’,

M.H. MapueHko cripaBeajiuBO MUIIET, YTO «B MPOIIECCE CUCTEMHOTO TO3HAHUS
rocy/1apcTBa HE MEHEE BaKHBIM IIPEJCTABIIAETCS JIEP/KATh B II0JIE 3pEHUS U YUUTHIBATh
YPOBEHb OTHOCHUTEIBHOM CAMOCTOATEIBHOCTH M BO3MOXKHOH OTUYKIEHHOCTH TOCY-
JIapCcTBa MO OTHOILIEHHIO K o0miecTBy» (Marchenko, 2017:38).

U BOT 31€CHh MOYXHO HATH OTBET HA BOIIPOC O CBSI3H WJIN CBSI3aHHOCTH «OTHYX-
JEHHOT'0» TOCYapCTBa U «CEJIEKTUBHOI0» TOCyAapcTBa.

ITon cenexmusnocmuio noHuMaeTcst ocodast GopmMa NPUHYKAEHUS CO CTOPOHBI
rocyaapcTBeHHOH BiacTu. [IpuHyX)aeHne eCTh HEOThEMIIEMOE CBOMCTBO JIHOO0M ToCy-
JApPCTBEHHOCTH; OHO, IPUHY KJIEHUE, MOKET OBITh B OOJIBIIIEH Mepe HIIM MEHBIICH, 3TO
3aBHUCHUT OT MTOJIUTUYECKOT0 PEKUMA B TOCYAAPCTBEHHOM OOIIIECTBE, TOCIOACTBYOIIEH
UJICOJIOTHH, B KOHIIE KOHIIOB — OT XapU3Mbl TOCYAapCTBEHHOTO JIUAEpa.

Uro xe coBpemenHas Poccusi? UTo M3MEHWIOCH B TPUHYIUTEIHHO-PENPECCHUB-
HOM MexaHu3Mme? besycrnoBHo, HeiHENHIS Konctutynus P®, mubepanbHOe MbIUIe-
HHE U UACOJIOTHs HE IMO3BOJSAIOT OTKPBITBIX PENPECCHI, OTKPBITOTO JEMOHCTPATHB-
HOTO AaBiieHUs. TeM He MEHEE, IKCIIEPThI OTMEYAIOT, HapUMep, ciienyromiee: «Iloce
2012 r. perysipHble penpeccuy B OTHOLICHUU MOJIUTUYECKH AKTUBHBIX FPAXKIAAH CTAIN
BEUIbIO IPUBBIYHOM (MHOTA IO/ HUX MOMAJAI0T U JIIOJIM, HE MMEIOINE OTHOIICHUS K
nonuruke)»'!. nTepecen npu 5ToM BeIBOA: «PenpeccusmMu BIacTb BO MHOIOM JIHIIb
CHOCOOCTBYET KPUCTAITM3AIIMN HOBOW OOIIIECTBEHHOCTH, BBIYHUINAS U3 HEE HEYCTOM-
YHBBIE U CITyYaifHbIE JIEMEHTBI» 2.,

TpaH3HT BJIACTH H KaAPoBasi HECMECHAECMOCTb
HecMmenseMocTh U «BEUHOCThY 3HAUMMBIX pYKOBOHHTeHCﬁ — IIPU3HAK MOCTCO-

BETCKOM PEajIbHOCTHU,; BO3paCT, 3A0POBLC, HpO(i)eCCI/IOHaJ'II/BM HHU IIPpUYCM, I'TTABHOC —
JIOAJIBHOCTDB K CUCTEME YIIPABJICHUA. TaK, K HpezpmeHTy PO O6paTI/IJ'IC5I PEKTOP OAHOTI'O

10 3oppkun B. [Tpaso Oymymero B snoxy uudp // Poccuiickas rasera. Ne 8137. 16 anpens, 2020.
"' Kpiner A. Kak BaacTu cruiotuTh onnosuiuio // Benomoctu. 6 mapra, 2018,
12 Kpiner A. Kak BaacTu CcruioTuTh onnosuiuio // Benomoctu. 6 mapra, 2018,

490 IroCYIAAPCTBO U ITPABO B COBPEMEHHOM MHUPE



Vlasenko N.A. RUDN Journal of Law. 2021. 25 (3), 479—505

U3 BEAYIUX BY30B CTPaHbl, IPUTIACHII HA IOOMIICH YHUBEPCUTETA, TOTIPOCHII ITIOMOIIN
B MOCTPOWKE HOBOro oOmexuTusi. M BApyr cpouHas HOBOCTh, TOBOpSIAs cama 3a
ce0s1: komMuTeT ['ocIyMBI 110 00pa30BaHUIO0 PEKOMEHA0BAI TIPUHSTH BO BTOPOM UTEHUHU
3aKOHOIPOEKT, TO3BOJISIOMUN MPE3UICHTY TMPOJJICBaTh IIOJTHOMOYMS PEKTOPOB
MockoBckoro u Cankr-IleTepOyprckoro rocyaapcTBEHHBIX YHHBEPCHTETOB HEOrpa-
HUYEHHOE 4YHCIo pa3. JlemyraTel momuim emie ganbiie, cooOmarnT «Bemomoctny,
U TIPEIJIOKWIA U3 CTaThU MCKJIIOUUTH CIOBO «IBaXIbel». [lompaBka Oblia BHeceHa,
sakmoyator «Benomoctu»'®. Uto chemyer u3 oroit mnHdopmanuu? Bo-mepBbIxX,
OUEBHHA CTpOras IEHTPaJN30BaHHAS BJIACTh, T. €. HET COMHEHHS, YTO MPOChOA
peKTOpa Haluia MOJOKUTEIBHBIM OT3BIB Y BBICIICH BIIACTH; BO-BTOPBIX, OUYEBHJIHA
WMHTAIMOHHAS CYIIIHOCTh MIPEICTABUTEILHON (3aKOHOIATENLHOM) BIACTH; B-TPETHHX,
HECMEHSIEMOCTh, KaK MPU3HAK BJIACTBYIOIIMX CTPYKTYP B COBPEMEHHOM OOIIECTBE,
rOCYIapCTBEHHOCTH, YIPABICHUHU; B-U€TBEPTHIX, OUEBUIHO CBEJACHUE POJIM 3aKOHA U
3aKOHOTBOPYECTBA K aTPUOYTHBHON YaCTH €IMHOHAYAIIHS.

B I'ocayme akTUBHO MPOXOASIT 3aKOHOMIPOEKTHI, OTMEHSIOIIME BO3PACTHOM 1IEH3
JUIsl AOJHDKHOCTHBIX JIMIL U BOeHOHavYallbHUKOB P®, HazHaueHHbix [Ipesupentom PO.
KomMmmenTapuu Bpsij| Jin HY>KHBI.

IIpaBoBoil HHCTPYMeHTAPHU U My0JUYHAS BJIACTH

KpusucHble npaBoBbie SBICHHS OPAXKAIOT, TJIaBHBIM 00pa3oM, CUCTEMY IpaBa,
3aKOHOTBOPYECTBO, IPABOBOE CO3HAHME U T. /1., 0 YEM MHE YK€ HPUXOJUIOCH THCATh .
Koneuno, «kpusrcHas 00Jie3Hb» JIEMEHTOB IIPABOBOM HAJCTPOUKH UMEET CBOU IPO-
siBiIeHUs U ocobeHHocTH. OHAKO, CYMMHUPYS HX, ONperelisis 3HaueHue aedeKToB
1 c00eB, MO)KHO CTaBUTh BOIIPOC O KPU3UCHBIX TEHICHIIUAX B IPaBe.

3amava mokasath (GOPMBI 37I0YMOTPEOICHHUS BIACTHIO, B KOTOPBIX 3aKOHOTBOP-
YECKHUE MEXAHHM3MBbI BBINOJHAIOT HEMAIOBAXHYIO posib. U emne: B Tak Ha3pIBaeMble
«HYJIEBBIEY» T'OJIbI MHOT'O ITUCAJIOCH O TOM, YTO IIPABO — JOCTOMHBIN aHTHUIIO/ BJIACTH,
€e COKpOBEHHOM cocTaBisronield — Bcermactus (Alekseev, 2010: 264—265). Muoro
ObUIO W yTBepKIeHu#, uto npursTHe Koncturymuu 1993 sBuinock npaBoBoit 0a3oit
CTaOUIBHOCTH OOLIECTBA, 3aKOHHOCTH M TAPAaHTHUPOBAHHOI'O OJIAronoyIydus rpaskaaH.
Opnako MexaHu3M BHeceHus nornpaBok B Koncturynuto PO (anpens 2020) 3actaBuin
YCOMHUTbBCS B TOM, 4T0 OCHOBHOM 3aKOH — aBTOPUTET aOCOIOTHBIH, CTAJI0 OYEBUIHBIM.

Wtak, Kpu3ucHBIE SBJICHHUS MOTYT OXBaThIBaTh MPABO U UHBIE 3JIEMEHTHI MPaBO-
BOM HazacTpoiiku. «Kopnesas» uacms npasa, e2o ecmecmeentvle OCHOBbL, 0ElUCMEYI0-
wetl 20cy0apcmeeHHol 61acmvio mMo2ym 6vims omoodgunymol. Ilo-opyeomy 2oeops,
cmenenb yuacmus npasd, €20 «8NJemeHus» 6 NO3UMUGHbIE HOPMbl NO-NPEHCHEM)
3asucum om 20cyoapcmeentol eiacmu, ee auoepa. Y1 BOT 31eCh MOAXOIUM K TJIaB-
HOMY — K CBSI3M TaKHX COIMAJbHBIX ()EHOMEHOB Kak BJAcTh M mpaBo? Hackombko
IIPaBOBBIE CPEACTBA MOTYT HCIIOJIb30BATHCS Il BCEBIACTHS?

MoskeT 11 3aKOHOAATEIBCTBO, €r0 TJIABHOE 3B€HO — 3aKOHBI, BHICTYIIATh CPE/I-
ctBoM Biactu? KoHeuyHo, /1a, U CPEeACTBOM JTOCTHKEHHS, MATKO TOBOPS, HETAaTUBHBIX
neneit (Karpenko, 2012:154—166). JIlpyroro Mexanu3ma 1 HET. A MOTYT MOMUAPAThLCS

13 Myxamermuna E. Bospact nezamenumoctu // Begomoctu. 15 Hos6ps, 2019.
14 CMm., nanpumep: (Vlasenko, 2013; Vlasenko, 2015).

STATE AND LAW IN CONTEMPORARY WORLD 491



Bnacenxo H.A. Bectauk PY JIH. Cepust: FOpunnueckue nayku. 2021. T. 25. Ne 3. C. 479—505

MpaBa rpakJaaH, HaceJIeHUs P MOMOILU MPAaBOBOro HHCTpyMeHTapusi? HecomHeHHO,
OTBET yTBEpAUTENbHbIN. KakuMu MeToamMu 1 cioco6aMu 3T0 BO3MOXKHO?

[Ipsimble monpanust. Haunem ¢ kpaliHero — NpUHATHE 3aKOHOB, HE COOTBETCTBY-
rouux Koncrurynumy, T. €. nmpsiMoe nonpasnue ee ocHoB. Co0ia3H B IPUHATHU TaKUX
JIOKYMEHTOB BBIPACTaeT M, KaK OYEBHJIHO, KPEIHET B MepHOj ciIaboil aKTUBHOCTH
Koncturynuonnoro Cyna P®. Jlymaro, spKkuM npuMepoOM TOMY SIBIISIETCS TaK Ha3bIBa-
eMoe «OOHYyJIeHHEe» MPE3UIEHTCKUX CPOKOB, O KOTOPOM IljIa peyb. Takoro mniaHa npu-
Mepbl MOXHO IpoAosKaTh. [Ipyroi npumep. Camble pe3Kknue HEraTUBHBIE OT3bIBBI IKC-
nepTaMu ObUTH JaHBI Ha 3aKOHOMIPOEKT O peopranu3anuu Poccuiickoli akaieMuu HayK.
[IpoexT 3akoHa nmpeIoxui TpanchopmupoBath PAH 13 aBTOHOMHO# U He3aBUCHMOI
Hay4yHOM OpraHu3aluy B Ka3eHHOE YYPEKICHHE, YTO, II0 OLICHKaM CIIELIHAIKNCTOB,
HECOBMECTHMO CO CBOOOJON Hay4YHBIX UCCIIEAOBAaHUN U CBOOOJON MBICIIH, IPU3HABA-
€MBIX MEXIYHAPOIHBIMH JOTOBOPAaMHM M KOHCTUTYLUEH. «3aKOHOIPOEKT TapaHUT
BEPXOBEHCTBO IMpaBa, yeM Hapymiaet cT. 1, 2, 15, 17, 18, 24, 35, 44 u 55 Konctutyiuu,
¥ IOTOMY He HMEET paBa Ha IPHHATHE, Kak Monupamui OCHOBHON 3aK0H» .

«Pe3uHOBBIEY 3aKOHBI. JKypHAIUCTBI, SKCIEPTHI HEPEIKO BBICTYINAIOT C KPUTH-
KOM MOMEIIEHHBIX HAa COOTBETCTBYIONIUX ITOPTaIaX, C LEIbi0 OOHAPO0BAHUS, 3aKOHO-
JaTelNbHbIX WMHUIMATUB. «Pe3MHOBBIMU» IyOIMIMCTHI HA3bIBAIOT HOPMATHUBHBIC
MIPaBOBbIE JIOKYMEHTBI, COJEpIKAllUe OLIEHOYHBIE W HEOIPEAEICHHbIE IOHATHS,
MHOT'O3Ha4HbIE COYETAaHUs, CII0BA U (YOPMYJIBI H JP.

Boo61e npobiaema uCHonb30BaHUsS OLEHOYHOM («PE3UHOBBIX» MOHATHUI) Tep-
MUHOJIOTUU B COOTBETCTBYIOLEM 3aKOHOAATEIbCTBE B IOCIEIHUE I'OJbI BCTAET BCE
octpee. B CMU noctarouHo akTUBHO 0OCY>KAanack, B TOM YHCIE ACMyTaTaMu, IOpH-
CTaMH, BKJIFOYas MPAKTUKOB (aJBOKATOB U JIp.), popmyna ctT. 282 YK P®D. Peus uger o
HNOHATHAX «IKCTPEMU3MY, «BPAXKa», KHEHABUCTHY, YHUKEHHE JOCTOMHCTBAY.

3aBepiunM ckazanHoe cienyromuM. Akagemuk HO. [TuBoBapoB B cTaThe, MOCBSI-
meHHoi 150-neturo co aust poxaenus I1.b. Crpyse, 3amedaer: «CoBpeMEHHBIE THK-
TaTypsl (B T.4. U POCCHICKas) HAyYMUINCh UCIIOJIb30BATh 3aKOHOAATENbCTBO KaK MH-
CTpyMEHT Hacuus. [Ipy 5TOM 3aKOHBI TEPSIOT CBOE IPaBOBOE coAepsKkanue» '°.

Buacts, pedpepeniym, BEIOOPHI

[Ipobnema pedepeHayMa OpUINYECKON HayKod He pa3pabareiBaeTcs, HET
MPaBOPEATTU3ANMOHHON TMPaKTUKH; TOCICIHUNA POCCHHCKUN TICOUCITUT COCTOSIICS
B 1993 r., koraa npuaumanacs Koncrutynus PO. Koncturynuonssie nonpasku 2020
B TIOJTHOU Mepe pedepeHmayMoM Bpsi I MOKHO Ha3BaTh. 3aMedy, 9TO B HEKOTOPBIX
ydeOHHMKaX 110 TEOPHH TOCyJapcTBa U mpaBa pedepeHayM, Kak opMa 3aKOHOTBOpYE-
CTBa, HE YIIOMUHAETCS BOOOIIE. ABTOPOB MOXKHO TIOHATB: TOT HHCTUTYT JEMOKPATHH
SIBIISICTCSI HEpAOOTAIOIIMM, U TIHCATh O HEM, M BeIIaTh O HEM CTYJICHTaM HET CMBICIA.

Mexay TeM 3aKOHOJATeNbCTBO O pedepeHnyme pasBuBaerca. OIHAKO €ro
JUHaMUKa, M0 OLEHKAaM JKCIIEPTOB, UAET B CTOPOHY YCIOXHEHUS OCYIIECTBICHUS
nanHoro npasa. Kak Tyt He Bciomuuth ['. Ennuneka, orMeuaBiero, 4to He BCAKOE

15 Bopaynos B. BepxoBeHcTBO Biact Haj npasom // Benomoctu. 2013, 4 cenr. (aBTop — npodeccop, uieH
Poccuiickoii Acconpanuy MeXIyHapOAHOTO IpaBa).
16 TTuosapos 10. TocyaapctBo u nukrarypa / Hosas rasera. 21 nek., 2020.
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W3MEHEHHE B TOCYAapCTBEHHO-TPaBOBOi cdepe, — pasButue. b. BumHeBckuii mo
9TOMY MOBOJY OTMEYaeT cleayrouee: «Y TeMbl JBa U3MEPEHHs: IOPUAMYECKOE U
noJuTHYecKoe. B ropuanueckomM u3mMepeHun nMpoBeieHue 001mepoccuiickux pedepen-
JIYMOB — YpPE3BBIUYAHHO CJIOKHBIA KBECT, IJIe «MUHBDY MOJICTEPEraloT Ha Ka)I0M
miary. [Ipu sTom nHMIIMaTop pedepenyma Kak carnep — OmrdaeTcst TOJIbKO OHH pas.
JIro6as ommbka — (aTanbHa U BIeYeT 3a co00ii pekpamienye npouenyps»' . Janee
aBTOp pa30MpaeT «IIOMIArOBBIE) JeIa KEJIAIOIINX TPOBECTH TAKOE MEPOTIPUSTHE.

O nuHamMuKe M30MpaATENBHOTO 3aKOHOJaTenbcTBa. [Ipexne oTMeTuM ciemyro-
miee. [lo BHeIIHEMY HaOIIOICHHIO, CaMyIO OOJIBIIYIO JUHAMUKY, IO MHEHHUIO CIelna-
mucToB, B Poccuiickoit denepanuy NEPEKUBAET HAIOTOBOE 3aKOHOJATENbCTBO, U C
OOBSICHEHUSIMH ATOTO (paKTa HE MOCHOPUIIb — HECTAOMIIbHAS SKOHOMHKA C «ChIphbe-
BBIM KPEHOM», MEXIYHAPOJHBIE CAHKIIMM, MMAaHJIEMHUsI, HUKAaK HE BIMCBHIBAIOIIASICS B
Oro/KEeT CTpaHbl, 06ocTpuBIINEcs oTHOIIEeHUs ¢ EBpomnoit u ap. Koneuno, B 3Tux ycino-
BUSIX HAJIOTOBOE PETYJIUPOBAHUE TOJKHO BAPbUPOBATHCS, OBITh THOKHM, U, YTO Ha3bI-
BAEeTCs, BBIPyUaTh rocyAapcTBO. Mexay TeM U u30upaTenbHOe 3aKOHOJATEILCTBO HE
OTHECelIb K CTAaOUILHOMY M HeCMeHseMoMy. KoHeuHo, TeMITbl 371eCh He HaJIOTrOBHIE,
HO W HE YBHJETh AUHAMUKY, IBW)KCHUE, MHOT/IA M XaOTHYHOE, HEBO3MOXKHO. [1o maH-
HeiM CMMU, Ha 1 utons 2020 1. B u30uparenbHOE 3aKOHOIATEIBCTBO 3a TEPUOJ C
1994 r. 66110 BHEceHO 2 641 u3MeHeHne U JONOTHEHHE.

Bo3Hukaet BOmpoc — HacKOJIbKO He00X01nMa NOCTOSIHHAS TpaHC(hOopMaIus u3-
OupaTenbHOro 3aKoHoAarenbcTBa? Hyknaercs v cTabuiIbHbIN NOJTUTHYECKUNA PEXUM
B MOCTOSIHHOM nepeTrpsicke M30MpaTeibHbIX 3aKOHOB M MOJ3aKOHHBIX HOPMAaTHUBHBIX
mpaBoBbIX akTOB? OTBET Ha 3THU BOIMPOCHI JOCTATOYHO MpocToil. B olmiecTBe u rocy-
JApCTBE CO CTAOUIILHON MOJIMTUYECKON CUCTEMOM M30MpaTeIbHOE 3aKOHOIaTEIbCTBO
TaKXKe JTOJKHO ObITh HE3bIOJEMBIM M, €CJIM BHOCATCS B HETO MOIPABKH, TO, KaK Ipa-
BWJIO, UX aJpeCyIOT CeayIonieMy 3Tamy Bei0opoB. [1o 3ToMy 1MoBoIy MOKHO CIIOPHUTH,
YTO-TO YTOYHSTH, HO B JTIOOOM CiTydae 6€CKOHEYHOE MaHUITYJTMPOBAHUE TTOJIOKEHUSIMU
3aKOHOJATENbCTBA O BHIOOPAaX HE €CTh MO3MTHBHAS YepTa roCyJapCTBEHHOW BJIACTH,
MOJINTUYECKOIO PEKUMA B LIETIOM.

B 3T0i1 cBsi3u 3KCIIEPTHI CIIpaBeUIMBO O0TMEHaroT, yTo B Konctutynun Poccun
MOYTH HUYETO HE CKa3aHO 00 OpraHu3aluu BHIOOPOB, 3TOT BOIPOC OTAAETCS 3aKOHO-
narensm...'8. Monepuusuposannas B 2020 r. Koncturymuss P® a1y mpobuemy,
K COXaJICHUIO, TAK)KE HE 3aTPOHYJIA.

[TonBenem utoru. Pedepenaym(bl) U BHIOOPH — Ba)KHEWUIINE COCTABJIISIONINE
JIEMOKPAaTHYECKOTr0 MOJUTHYECKOTo pexkuma. OTHOCUTENTBHO pedepeHayMa 3aMeTUM
cienyroniee. Sl He CKJIOHEH, KaKk HEKOTOpPbIE aBTOPHI, IIPEBO3HOCUTH €T0 KaK CPEe/ICTBO
MPOTUBOCTOSTHUS €IMHOIUYHOMN BJIACTH U T. 1.

Benenmanckas komuccus cienana 0000IeHne B 4acTH MpoBeeHus: pedepeH-
nyMoB B JeBatu ctpanax (bemapycu, Ykpaune, Jluxtenmreitne u Ap.) 3a mocieaHue
2—S5 ner u otMetnina cnenytouiee: «Komuccns BelpaskaeT 00€CIIOKOEHHOCTh TEM, UTO
OOJIBILIMHCTBO MEPEYUCIEHHBIX pedepeHIyMOB HANpaBieHbl Ha KOHLIEHTPALUIO
BJIACTH M CHMKEHUE KOHTPOJIS CO CTOPOHBI napiamenta. Kpome toro, Benenuanckas
KOMHUCCHSI paccMoTpenia pedepeHIyMbl, He BbI3bIBAIOIINE MOJOOHBIX OMACEHUH,

17 Buinenckuii Bb. TpeOyiite neBozmoxnoro / Hosas raszera. 27 urons, 2019.
18 Kopns A., Bouaposa C. KonctuTyuus Beliie Bbi60pos // Begomoctu. 6 ¢esp., 2014,
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Hanpumep, pedepenaym o camoonpenenenun B Yeproropum»'®. Ecin cyauts mo
BbIcKa3piBaHMsIM Cekperapuara BenennaHckoil xomuccuu, pedepeHaym — oOdeHb
JIeTUKATHBIH OJIUTHYECKUI HHCTUTYT, UCIIOJIb30BAHUE KOTOPOTO MpeAIoaraeT Kpai-
HIOIO OCTOPO’KHOCTb U TEXHOJIOTUYECKYO BHIBEPEHHOCTbD.

BeIBOz1, KOTOPBIN HaNpalIMBaeTcs, JOCTATOYHO >KeCTKHUM. JIrobas nelicTByromias
BJIACTh, KaK y’K€ OTMEYaJIoCh, CTPEMUTCS K CTAOMJIBHOCTH U MOCTOSHCTBY. [loaToMy
JUIsl Hee TaKue MOJUTHYECKUEe UHCTUTYTHI, Kak pedepeHayM, BBIOOPHI, poTalus U ap.
HE aKTyaJlbHbI ¥ TIe-TO ONacHbl. J[pyroe nemno, koraa craOuiibHas KOHCTUTYLIMS, U30U-
paTesibHOE 3aKOHOJATENbCTBO, COOTBETCTBYIOIIME TPAaJULIMU, TOTAA U HE BCTAET
BOIPOC — MOKHO JIM KaK-TO YUTH OT BEIOOPOB U HY>KHO JIU? U T. .

FocyllapCTBCHHO-COIIH&JIHCTH‘-ICCK&H 3KOHOMHKA?

Ommbka B noautuke pedopm 90-x cocrosisia B aOCOMOTU3ALMN UACH «CBOOO-
HOTO pBIHKa». TOrja TOJNBKO M CIBIIAIA — PBIHOK BCE OTpEryiHpyer, Ooprda
3a Ka4eCTBO MPOIYKIUU OYJET ONMpEeAeNsiThCS KOHKYPEHILMEH; PBIHOK — JIyYIIui
perysTop crnpoca u norpediaeHus u T. 1. Takum o0pa3om, OTpelIeHue rocyapcTBa OT
HSKOHOMHKH UACOJOTUUYECKU M CTUMYJIHUPOBAIOCH, U OBLIO OMPABIAHO.

[To cymecTBy, HNPOM30LLIO «TOPBKOE PACCIOEHUE» — PBIHOK IPOLBETAI,
COKUPENI» JENbIBI OT PHIHKA — TOBAp, MO MPEUMYILIECTBY 3apyOe:kHbIH, TPUHOCUI
JI€HbI'M — M CHOBA TOBAp M3-3a pyOeka, U BOT OHU, BBIPYUCHHbIE JCHbIU, YXOAAIIUE
IO MPEUMYILECTBY TaKke 3a pyOesk. COOCTBEHHOCTD U MPOU3BOICTBEHHBIE MOIIHOCTH,
KaK KJII0YeBOE 3BEHO JIIOOOW, B TOM UYHMCIIE POCCUHCKOMN, 5KOHOMHUKH, OBICTPO CTal
MIPUXOJUTH B HETOAHOCTh, & €CIIM Y4ECTh TOT (DaKT, UTO MPOMBILIUICHHBIE CTaHIAPThI
TaK Ha3bIBAEMOT'0 «COBETCKOI0 00pa3iia» NOTPEOUTENbCKOMY CIIPOCY HE OTBEYAIH UITH
MaJI0 OTBEYaJM, T. €. IPOMBIIUICHHOCTh HE MEPECTPOMJIACh M CAEIaTh JTOrO0 OHA
HOIPOCTY HE MOIJla — HHMKTO B 3TOM He ObUI 3auHTepecoBaH. ['ocynapcTBo, moauep-
KHMBalo, yIjIo B CTOPOHY. ['0Ccy1apcTBEHHAsl MOJUTHKA, €lIe Pa3 OTMETUM, Ha 3TOT
CY4eT OTCYTCTBOBaJa TONHOCTBIO. OOBSICHEHHE WAEOIIOTOB-PHIHOYHUKOB OBILIO
HEYCTaHHO OJJHO — PBIHOK 3aCTaBUT COOCTBEHHHKA TOOECITOKOUTHCS O MOJICPHU3AINH
Npou3BOACTBA. B 0011eM «pbhIHOK», TOJYEPKHEM, €CIU CYAUTh CO CIIOB HUJECOJIOTOB
b.H. Enbuuna, Bce pemuT, 1 rocy1apcTBy HUYEro Aenath He Hajo. Hy, kpoMe nuieH-
3UpPOBaHMsI, BbIZCEHUS KBOT U Jip. Kak roBOpUTHCS, POCCUIICKUE YUHOBHUKHU CIPSITa-
JUCh OT MpoOJIeM, C OAHON CTOPOHBI, C APYroi, HAYMHAET HU MO JHIM, a MO Yacam
pOU3pacTaTh KOPPYIIIMOHHAS OIMyX0Jib. YWHOBHHMKH, Hampumep, padoTaromine
B PErMOHANBHBIX KOMUTETAX M0 UMYIIECTBY, 110 JIECY, HEAPAM U JIp., IPOCTO HAa Iia3zax
MU3MEHWINCH: CBITOCTD, BHEIIIHSIS PECIIEKTa0ebHOCTD, KBAPTUPHI, MAITUHBL. OCOOEHHO
KOM(OPTHO 32K BEJOMCTBA 10 JIECY, HEZ[paM, KaKk 0TMEYaIoCh, UMYIIECTBY, pETu-
OHaJTbHBIC (DOHIIBI (IOPOIKHBIC) U TIP.

K kxoH1y 90-x oTuyX1eHue rocyjapcTa OT SKOHOMUKHU JOCTHUTIIO SOTesl.

[Ipouuto ompeneneHHoe BpeMs. MOXKHO JIM HBIHEIIHIOK 3KOHOMHUKY Ha3BaTb
PBIHOYHOM, ONPEENIUTh POJIb rocyAapcTBa B He? OUeHb CI0XKHO, PE3KUI «IIPBLKOK»
B «PBIHOYHBINM KaTUTAJIM3M» MAJIO YTO MPUHEC, €CIIN HE CKa3aTh Ooubiiero. B To Bpems

19 Cum. mozmpo6ree: (Khabrieva, 2020:207).
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BEPUJIOCH, YTO 3KOHOMMKA PA3BUTOrO COLMAIM3Ma, HAIOMUHAIOIIAs T'OCYJapCTBEH-
HBIM KamuTallu3M, C JIETKOCTbIO CTAaHET PHIHOYHOM U cpa3y e IMpPUHECeT NPUOBLIb.
Taxoro He ciyunnock. B 3toit cBsa3u sxcnept B. Peioun numer: «Poccust He nepena-
pHUBAET PHIHOYHYIO MOJENb... POCCHS CIMIIKOM HEOJHOPOJHA BO BCEX OTHOLICHMSX,
OT MPUPOJHBIX U reorpa@uuecKux 10 dTHUYECKUX U JYXOBHBIX, UTOOBI OBITH COBME-
cTuMoit ¢ kanmutamusMom»>’. TpyaHO cKa3aTh, HACKONBLKO CIPABEUIUB BBIBOJ aBTOPA
Ha Oynymiee. Ho 1 BO3pa3uTh 1moka CioxHo.

Mesxay TeM peasbHbIe JOXO/bl HACETICHUs COKPALIAIOTCs, TOKYIaTeIbCKast CIo-
COOHOCTH yTaja, 0COOCHHO Ha MeOeb, OJIXK Ty, TPAHCIIOPT U MHOTOE JIPyroe — TO,
YTO MOXHO ITPpHOOpecTH Oiaroaapst T0CTOMHOM 3apaOOTHOMH TUIaTe ¥ HEJOATOCPOUHBIM
HAKOIUIEHUSIM. DKOHOMHCTBI OTMEUAIOT — HKOHOMHUKA B IOCIEAHHE MATh JET He
JIEMOHCTPHUPYET 3aMETHOT'0 POCTa; B JyulleM ciydae 2 % rogoBeix. O6 3Tom cBue-
TEILCTBYIOT U cTaTucTHUeckue AaHHbie [IpaButensctBa PO 32 2020 r. 0 pazBuTHm 3K0-
HOMUKHU PoccHu, 0 KOTOPBIX yiKe ILa peus?..

O cnoxHOM cuTyaluu B 3KOHOMUKE Poccuu B cBO€i JIEKIIMU NIEpe]] BBITYCKHHU-
kamu B HUY «Bsicnias mkosia 3kOHOMUKN» npeaceaarens CueTHOM nanatel Anekceit
Kynpun ckaszan cienyromee: «CtpaHa B 3acToe, a IPUYMHA TOTO0 — HEAOCTATOYHOCTh
CTPYKTYPHBIX pe(hOpPM U 3aBUCHMOCTD HAIleil SJKOHOMMKH OT SKCIIOPTA ChIph-~.

U BOT 311€CH BCTAET IJIaBHBIM BOIIPOC — M0 CYIIECTBY I'BO3/b, BOKPYT KOTOPOTO
TpeOyeTcs M JODKHO HAaWTH OTBET. Peub 0 posieBoil Monenn pOCCHICKOW Trocyaap-
CTBEHHOCTH B 9KOHOMHKE, €r0 CTPAaTeTHYeCKOM 3HAYEHUH B BHIPAOOTKE HKOHOMHYE-
CKOM TIOJIMTUKU — MOJMTUKHU, CIIOCOOCTBYIOIIEH POCTY 0J1aroCOCTOSIHUS, SKOHOMHYE-
CKOT0O paclBeTa u 0€30MacHOCTH.

MOHO JI1 COBPEMEHHYI0 3KOHOMUKY Ha3BaThb 20CKOPNOPAMUBHO-COYUATUCTU-
YyecKkoll M, COOTBETCTBEHHO, XapaKTEPHU30BATb COYUANUCTNUYECKOU?

Hacrosmmii mepuo; — 3T0 epHO YKPETUIIOMIEHCS U30JIAINAN OT TII00aTbHOM
SKOHOMUKHM M MEJUICHHOHM cTarHanuu otedyecTBeHHOW. KopoHaBupycHas cuTyauus,
HEOKUJAHHO CBAJMBINASACS HA TUIEYH HAILIETO XO35SHUCTBA, KaK OYEBUIHO, OYIET TOJIBKO
POTHUBO/ICHCTBOBATh €r0 Pa3BUTHIO. TakuM 00pa3oM, TEHAEHIIHUS XOPOIIO IpocMaT-
pHUBaeTcs, TOCYJapCTBEHHAs OISl SKOHOMHKH OyIeT yBEITMUNBATHCS, POJIb FOC3aKa30B
OyZIeT pacTH.

N3 cka3aHHOrO CleayeT, 4TO OJHUM U3 NPU3HAKOB 3KOHOMUYECKOTO yIpaBiie-
HUS B CTPaHE SBUJIOCH pa3/ieJICHHe YKOHOMHUKH 10 IPUHIIMITY CHEIHATN3allii TOCKOP-
nopanuid. PeanbHoe ympaBieHne cTano MOJMEHATh TaK Ha3blBaeMoe o0lee BUICHUE
SKOHOMHUKH, C 3TUM yTPAauUBaeTCsA CBOOOAA U YCMOTPEHHUE B YIIPABIEHUU SKOHOMUYE-
CKUMH Iporieccamu. ['ockoprnopaiiuy crtajiu cTpouTh «3a00pbl» B cBOEH cdepe.

OrocynapcTBiieHuE IKOHOMUKHU UIET MOJTHBIM XOJJOM, KOHTPOJIb 3TOT0 IpoLecca
MPaKTUYECKU HE BEAETCA, O YEM CBHUJIETENbCTBYIOT AaHHble CueTHO manarsl Poccuu.
HestenpHocth 90 % akunonepHbix o6mecTB (AO) ¢ rocyyacTHeM Ha CEroAHSIIHUN
JIEHb MPaKTHUYECKU He KoHTposupyeTcs. Ckonbko B Poccun ®I'VIlos, kak, BpoueM,

20 Pri6un B. Uto ¢ namu npoucxoaut? // Jlureparypuas Poccus. 5 mas, 2017.

2l OCHOBHBIE TOKA3aTENH COLMATLHO-3KOHOMHYECKOTO TOJIOKEHUs CyObekToB Poccuiickoii Menepauun B
2020 rony // Poccuiickas razera. Ne 8403. 12 mapra, 2021.

22 [1Imapos A. Pectpykrypusauus pedopm // Benomoctu. 15 mrons, 2020.
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u AO c rocydactuem, Takxe HUKTO He 3HaeT. Jlanuele PocumyiectBa, Poccrara u
®HC Poccuu pasnsrcs (u3 goknana Cuernoit nanarst Poccun)?.

Axanemuku PAH A.I'. AranOersn, b.H. IlopdupneB, uneH-koppecrnoHIeHT
PAH A.A. lupos u zp. B cBoeM Aokiajie «O npeoJosIeHUH TeKYILIEro Kpusmuca u my-
TSAX Pa3BUTHSA SKOHOMUKH Poccrum» medanbHO KOHCTaTUPYIOT cieaytomiee: «IIporno3
K KoHIy 2020 r. — poct cmeptHOcTH Ha 250 000 yenosek B cpaBHeHuH ¢ 2019 r., nim
Ha 15% Oonbliie, 4TO ABJIAETCS CAMBIM BBICOKMM HHJIUKATOPOM Cpeau cTpaH Mupa. He
TOBOPS YK€ O TYMAHUTAapHOM U COLIMAIbHOM U3MEPEHUH JIFOJCKUX MOTEPh, SIKOHOMHU-
YECKUI IKBUBAJIEHT (B TEPMUHAX CTOMMOCTH YE€JIOBEYECKOr0 KAalUTala) OLEHUBACTCS
B 4,8% BBII, uto conmoctaBumo ¢ oxugaemom B 2020 r. cumxenuem BBII». ABTopamu
MpeaIaraeTcs Ueablid psii Mep 1o oOUIMM Te3MCOM HEOOXOAUMOCTH CEpbEe3HOU nepe-
CTPOWKH B KOHOMHUYECKOH cdepe Poccun. B matepuane akaneMHKOB HEManio MHTeE-
PECHBIX MPEUIOKEHUIH M MO MPHUBATU3ALMU, U MEXaHU3MY LIEHOOOpPa30BaHUs, POJIU
TOCYJaPCTBEHHBIX CTPYKTYp B oOecrieueHUU 3((HEKTUBHOCTH COBPEMEHHOW JKOHO-
muku Poccun, HedpPEeKTUBHOCTH YIIpaBICHUS PETHOHATBHBIM Pa3BUTHEM, Ype3Mep-
HOW KOHIIEHTpAIuy (PMHAHCOBBIX M MHTEIIEKTYalIbHBIX pecypcoB B MockBe 1 CaHKT-
Ierepbypre u ap**.

Koppynuust kak 00bI1IeHHOCTb, KOMIIOHEHT KYJIbTYPbl, CPeICTBO YIIPABJIeHUs

[IpoGneme xoppymuuu MOCBSIIEHa OrPOMHAs Hay4yHasl JUTepaTypa 1o pa3iny-
HbIM cepaM 3HaHUI. ABTOp 3TUX CTPOK TakKe€ MPUHUMAJ y4acTHE B HCCIET0BAaHUN
3TOro (heHOoMeHa. AHAU3 UICTOYHUKOB MOKA3bIBACT, YTO MPAKTUUYECKH BCE YUCHBIE UC-
XOJISIT U3 OTHOTO: KOPPYIIUS — 3TO 3710, 3TO CEPhE3HBIN OTPUIIATEIBHBIN (aKTOpP IS
JT000T0 TOCynapcTBa M OOIIECTBA, W 0€3 MPEOJOJICHHS 3TOTO SBICHUS HEBO3MOXKHO
TIPOrPECCHBHOE Pa3BUTHE OOIIECTBA, C YeM HEllb3s He COrIacuThes” . OIHAKO BOMPOC
B ApyroM. Koppymiusi — siBjieHHe U3BECTHOE, HCTOPUUECKH BO3ZHUKJIIO, KAK OTMEYAIOT
SKCHEPTHI, ¢ NOABICHHEM HUBWIM3aMK~’, J[pyroe Aeno — ee MaciuTadbl, ypOBEHb,
(GOpMBI HpPOSIBJIEHHS] M MCHOJIB30BAHUA. B 3TOM KOpeHb MpoOneMbl’’. Mexay Tem
OTEUYECTBEHHBIE UCCIIEIOBaHMs BCE MO/ OJIHY I'PEOCHKY: KOpPYILUs — 3TO OTBpPATH-
TEeJbHO, C HeH HYKHO OOpPOTHCS IPABOBBIMH, HPABCTBEHHBIMH U JP. CPEJCTBAMH.

Ha camowm nene, Koppyniys cTajia He TOJIbKO OOBIICHHBIM SIBJIEHUEM, HO U cpeo-
cmeom ynpaeneHuss B OOLIECTBE, a 3HAUUT, KaK Obl TOrO HE XOTEIH, HEOThEMIIEMbIM
3JIEMEHTOM HalMOHAIBHOW KyJbTYphl. pyroi noaxon K KOppynuuu, B YaCTHOCTH B
Poccun, mo3BOMUT yBUAETh KapTUHY TOCYIApPCTBEHHON M OOIIECTBEHHON NEHCTBU-
TEJILHOCTH 0oJiee IMPOKO, 00BEMHO U MPEIMETHO. B CBs3M CO CKa3aHHBIM HHTEPECHO

2 MMoapobuee: ToCynapcTBEHHbIE KOMIIAHMM —CTald  yIEAbHBIMM  KHSOKECTBAMH. PeXHMM J0CTyIa:
https://news.mail./politick/43125262/frommail=1 (gata obpauenus: 01.05.2021).

24 Cm.: oknan «O TPEOIONEHNH TEKYIIETO KPH3MCA U MyTSX Pa3BUTHs SKOHOMHKH Poccum» WHTepHeT-
pecype; cM. Takxke: MaBpuHa JI. AkageMuku 30ByT Ha iepecTpoiiky // Benomoctn. 1 desp., 2021.

25 Cwm., Haripumep: (Khabrieva, 2012); Ha 5TOM IOCTPOEHA KHHIa « AHTHKOPPYILIHOHHOE IIPABOBOE BOCIUTA-
nue. Hayuno-npakrudeckoe moco6ue» (Pashentsev, 2020).

26 06 ucropun Koppynuuu cM., Harpumep: (Dakhov, 2012:5—12).

27 O maciTabax KOppyILHUH, CM., HAPUMED, aHanuThueckuii Matepuan A. Cokosnosa (MHCTUTYTHI 6€3 pa3Bu-
tus // Benomoctu. 2 mapra, 2021). ABTop oTMeuaet: «B poccuiickue HHCTUTY Tl HFHHOBAI[HOHHOTO Pa3BUTHUS
3a 15 ner ObL1 BnokeH nouty 1 TpiH. py6. Ho k ycnexy 5To He mpuBeno». ABTOP HarIsIAHO IPOAEMOHCTPHPO-
BaJl KOPPYILHUOHHBIE CXEMBI, BBISIBICHHBIE IPABOOXPAHUTEIBHBIMI OPraHAMHU.
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o0paTUTh BHUMaHUE Ha CYXJCHUS PYCCKOTO MBICIUTENS U PEBOIIOLMOHEPA, OJTHOTO
13 TeopeTukoB aHapxu3ma M. A. bakynuna. «Koppynuus, — oTMedaeT MbICIUTENb, —
He n300peTeHne OoHanmapTU3Ma; OHa BO3HHUKJIA C MOSBICHUEM MIEPBOTO B UCTOPHUH T10-
JUTHYECKOT0 IOCYAapCTBa, HO MMEHHO B HAIllU JTHU CTaJla HOJUMUYECKUM UHCIUMY-
mom 2ocyoapcmea» (kypcuB Hanl. — H.B.) (Bakunin, 1990:61). MbI cMOXkeM MOHSTB,
YTO KOPPYIILHUS TaM, I/Ie Ype3MepHasi OropoKpaTHU3anus, Tam, T/Ie U3JHUIIHEe PaBope-
ryJIMPOBAaHUE, T/Ie-TO U arpecCUBHOE, Te, MOAYEPKHEM, YPE3BbIYATHO TUIOTHAS FOPH-
JUYECKasl perjaMeHTHU3alns SKOHOMUKH U X03sicTBOBaHMA. HaBepHoe, mpu Takom
MOJIX0/Ie MHOTOE€ CTaHEeT IMOHATHBIM B IUIaHE OOBSCHEHUS MPUPOABI OOBIIEHHOM,
OBITOBOIA, TaK HA3bIBAEMOM «MEJIKOPO3HUYHOW» KOPPYIIHMH U KOPPYNIUU KaK IMpUH-
LMIIA YIIPaBJICHUS.

Opnako, CTO pa3 MOAYEPKUBAIO U XOUY ObITh IPAaBUIBLHO MOHATHIM, 51 HE CTOPOH-
HUK KOPPYIILUU U HE €€ 3alIUTHUK. S JIMIIb 3a U3BMEHEHHE yTia 3pE€HUsl Ha ee Ucclie-
JIOBAaHUE, 32 PealbHYIO0 OIICHKY €€ POJIM B OOIIECTBE M SKOHOMHUKE, IPEIPUHUMATEIIb-
CTBe, B OM3HECE B 1I€JIOM U B OBITOBOM yKI1aze Poccum.

B HacTosiee BpeMs 04eHb MHOTO MUIIYT O HEMOOEIMMOCTH KOPPYIIIUU U €€
TIPUPOIBI, BBIPaGOTKE d(PPEKTUBHBIX AHTHKOPPYNIHOHHBIX cpeacTs®. 5 ybesxaen B
npyrom — Poccun Hy)KHa cepbe3Hasi MOAEPHHU3ALHs, TOBEICHHE 10 YPOBHS, YTOObI
BCE MOJIMTHYECKUE UHCTUTYTHl HE UMUTHUPOBAIIM TOCYIapCTBEHHYIO padoty, a pyHK-
IMOHUPOBAIH PEATBHO B COOTBETCTBUM CO CBOEW mpupogou. Torga mist Koppyniuu
MECTa, €CJIM U OCTaHeTCs, TO HEe oueHb MHOro. CeroJHs B ACHEKHOM BBIPAKEHUH O
MOTEpAX MO NPUYUHE KOPPYILUHU BPsII JU KTO-TO CKaXKeT ompezesneHHo. NHTepBbio
A.N. bactpsikuna «Poccutickoii razete» ot 15 situBapst 2021 r. He MO3BOJISIET TOBOPUTH
O CHI)KEHHHU TEMIIOB pOCTa KOPPYIIUHU B CTPaHE, B YaCTHOCTH, HHTEPBBIOPUPYEMBIii
roBoput 0 90 ThIC. YTOTOBHBIX €N, BO30YKIEHHBIX 3a mociaeauue 10 mer u ap.”’
OnHo3HauyHO 3aMeTHM, uTo eiie B 2015 r. «BemoMocTuy mucaim, 4To 00beM JeI0BOM
koppynuuu B 2013 1. coctasun 1,93 Tpiu py6.%, a KonudecTBO yroJoBHBIX e H3Me-
PAIOCH JIMIIb COTHSAMM.

0. [1aHesx B CBSI3M CO CKa3aHHBIM OTMeUaeT cienytoniee: «Poccuiickas koppyn-
LU JaBHO IPHUBJIEKAeT BHUMAHUE HCCIIEIOBATENECH M CUMTAeTCsd OJAHOM M3 CaMbIX
SIPKUX OCOOCHHOCTEH POCCUHCKOTO rOCYJapCTBa M OJHUM M3 TJIABHBIX TOPMO30B pa3-
BUTHS CTpaHbl»’ . [Toxkanyii, TOuHee He CKaKelllb.

3aBepiias, elle pa3 MoAYEpKHEM, UTO B IIPUPOIE KOPPYIIIMU HUKAKOHN 3arajku
HET, KaK 3TO MHOT/a MOJIaraloT, KUBasi Ha MPHUPOJIY YeIOBEKa, HAIIHOHAIbHbBIE OCOOEH-
HOCTU U Tpaguuuu. HecoMHEHHO, OIHO — YPOBEHb KOPPYIILUU 3A6UCUN ON YPOBHSL
O0emokpamuu: 4eM OOJIbIIe IEMOKPATHH U TOJIEPAHTHOCTH, IPO3PAYHOCTH U JOBEPHS,
a TaKXKe yBa)XKEHUS K MpaBy, TEM MEHbIIIE KOPPYIMIMOHHAs cocTapisitoniasi. CiI0BoM,
YPOBEHb KOPPYILUH MPSAMO 3aBUCUT OT YPOBHS U Ka4eCTBA JEMOKPATHH.

28 Anrrexaps I1. HenoGeumas koppynuus // Begomoctu. 15 mapra, 2018; lllymakos U. [Mouemy Poccuu ue
IIOMO>KET HOBBIIT aHTUKOPPYIIIHOHHBIH I1aH // Begomoctu. 24 nioins, 2018.

29 Kosnosa H. Jlecars et He cpok // Poccuiickas razera. Ne 8357. 15 aupaps, 2021; cm. Taxxe: Kynukos B.
Bssitku Menbliie, HO Yaie // Poccuiickas rasera. Ne 8444, 29 anpens, 2021.

30 Kopns A. Koppynuus — He raasnoe // Begomoctu. 10 ¢esp., 2015.

31 Tanesx D. Koppymnuus kak 0CHOBa 3kOHOMUKH // Benomoctu. 24 anp., 2014,
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Cya ¥ nupaMuia BJIACTH

CynebHas B1acTh — HEOCHOpPHUMasi IIEHHOCTh O0IECTBa, €ro HaieXk/1a 1 ero ra-
paHTus. IMEHHO 10 CaMOCTOSITEIbHOCTH U HE3aBUCUMOCTH CyA€0HOM BJIacTH, €€ Cu-
CTEMBI BCET/1a H3MEPSUIOCH U Ka4eCTBO IOCYAapCTBEHHOCTH, CTAOMIBHOCTB IIPAB U CBO-
00/ TpakaaH, CHHXPOHHOCTh M OaylaHC paboThl caMOil TOCyapCTBEHHOW BJIACTH, €€
anmnapara.

I'. EnunHek, uccnenyst BO33peHusl Ha TEOPUIO0 HAPOJHOTO CYBEPEHUTETA, TOHKO
3aMeTHJI, YTO MPUHIIMI PA3/IeIeHUs BIACTeH MMeeT BTOPOCTENEHHOEe 3HaueHue, N0
BCE BIIACTU NE€PBOHAYAIBHO MPUHAUIEKAT HAPOAY U MEPEHOCATCS HA OPTraHbl TOJIbKO
nocpencteoM koHcTuTynuH (Ellinek, 2004:482). [lanee aBTOp pacCyKIaeT O «IEHTPE»
BIIACTH U BeZET peub 0 MoHapxe 1100 Hapose. [Ipu atom kputukyer Kanra, ero naeto
IIPU3HAHUS TOCYAAPCTBEHHOMN BIIACTH B «TPEX JIULAX», 3aKJI0Yasi, 4YTO KaKIblil opra
rocyJapcTBa IpeACTaBiIseT, B Ipejesax CBOEH KOMIIETEHIMH, I'OCYJapCTBEHHYIO
Biacthb (Ellinek, 2004:482).

Htak, 4T0 Ba’KHO MOYEPIHYTh U3 CTpok I'. EynHeka.

['ocynapcTBeHHast BIACTh 10 CBOEH IPUPOJE JODKHA OBITh €MHA, Y4TO Ipe.-
OTIpeIeJIEHO TMOO0 MOHAPXMUYECKOW MPHUPOJON BIACTH, JTUOO HAPOAHBIM IPEACTaBH-
TeNbCTBOM. HU O/THa BIIaCTh PU 3TOM HE MOKET M HE JOJDKHA 3a0bIBaTh O CBATOCTH
9TOr0 TE3UCA, U 3aMbIKAHHUE €€ B «OJHOM JIMLE» HApYyILAeT MPUPOLY MCTOKOB BCEX
BETBEH BJIACTH, MPUBOAUT K aOCONIOTH3ALUH, KOOIIEPATUBHOMY HNPUHLUITY (YHKIHO-
HUPOBAHUS, CAMOYHUUMOMCAIOUell 3AMKHYTOCTH.

B. 3opekuH B cBOE Bpemsi cipaBeinBo nucan o pegopmax b.H. Enpumna u nx
MOCJIE/ICTBUSIX, B YACTHOCTU OTMEYasl, YTO 3TO MPHUBEJIO K «...KOPPYNLHUOHHOMY Cpa-
HIMBAHUIO CYIIIECTBEHHON YacTH OM3HECa C TOCYIapCTBEHHOM OIOpOKpaTHEN, U HU3KOM
KOHKYPEHTOCIIOCOOHOCTH POCCUHCKOM CyaeOHO-IIpaBOBOI CHCTEMBI 10 CPAaBHEHHUIO C
TIPaBOBBLIMU CHCTEMAMH JIPYTUX CTPAH» 2.

Camoe neyanbHOE JUIsl COBPEMEHHON POCCUHCKON TOCYyAapCTBEHHOCTH TO, YTO
Cyn, cyneOHasi cucTeMa BIIUCAHBI B MEPAPXHIO, MUPAMHUITY UCHOIHUTEIBHONW BIACTH.
Bei1ie oTMe4anoce, 4To Tak Ha3blBaeMasl MCTUHA BJIACTH, €€ NIPEeHA3HAUYCHHUE U LIEH-
HOCTb — B CAMOCTOSITEJIbHOCTH M HE3aBUCUMOCTH M YETKOM BBIIOJHEHUU CBOMX
¢yskuunii. Her aTOoro — napanu3syercst IpUHLKI €€ pa3feleHus, HapylaeTcs: OanaHe
MEX/y BETBSMHU BJIACTH, IPAXJaHE TEPSAIOT FapaHTHU COOJIIOJEHUS U 3aIlUThl CBOUX
npaB. BctpoeHHas B BepTuKaib UCIIOIHUTEIBHO-PACIOPSAUTEIILHON FOCY JapCTBEHHO-
CTH, cyAeOHas BIACTh yTpauuWBaeT CBOOOJY yCMOTPEHHs, OHA CTAHOBUTCS YacTbiO,
BUJICHUEM TI'€HEPAJbHOW BJIACTH. B 3TOM cUTyalMy CHOpBI U IOXKEJIAHHUS YUYEHBIX,
OO0IIIECTBEHHOCTH, YTOOBI CyJaeOHBIE Aea paclpelessi KOMIIBIOTep WIN «TPOHKa»
cyZei (exxeronHo cMeHsmomasics, no npumepy Mcmnanum) u 1. 1. — Oecruionnsl u Oec-
nosie3Hsl. Hano mousTs mpocroe: eciu cyaeOHast BIacTb — HEOOXOUMOe 3B€HO e/1u-
HOH BEPTHKAJIM BIACTH, ObUIO HEJICTIO MEXaHU3M PaCIpeeNICHUS «BaXKHBIX» CYA€OHBIX
Il cAenaTh HE3aBHCUMBIM OT IpecelaTess CyJa, BCELEIO OINISAbIBAIOLIErOCs Ha
MIPE3UJCHTCKUE U IIPABUTEIILCTBEHHBIE CTPYKTYPBI. Y UE€HbIE-FOPUCTHI, OOIECTBEHHBIE
JesITeN! Npeaiaraiy U npeularaloT HeMajlo TaK Ha3bIBaEMbIX «IIaroB» 10 MPHJIaHHIO

32 3opbkun B. [IpaBoBoe peryanpoBaHue SKOHOMHUKH: TNI00ajIbHbIE TEHICHIIMU U POCCUICKHIA onbIT // Poccuii-
ckas razera. Ne 5797. 1 urons, 2012.
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HE3aBUCHMOCTH Cy/1e0HOM cucTeMbr’”. B ycloBusax KpenHyllel NMUTALMOHHOMN Tocy-
JApCTBEHHOCTH M €€ MHCTHTYTOB BPS JIK 9TO Oy/I€T MMETh MEPCIEKTUBY.

OnHOBpEMEHHO KpENHYT Apyrue TeHiacHuuu. [Ipexne Bcero mecmensemocmo
TaK Ha3bIBa€MOM Cy1e€0HOM BEPXYIIKH, UTO SBJIETCS TapaHTHEH «IIPaBUILHOTO» pac-
CMOTPEHHSI XO3SICTBEHHBIX M UHBIX Jieil. [Ipu sxkecTKoi nuepapxuu cyaeOHOi CUCTEMBI,
abCOIIOTHOM MOJKOHTPOJIBHOCTH IPECENaTeIbCKOro KOpIlyca 3TO B OOINEeM He-
CJIOKHO, €IlI€ ¥ TIOTOMY, YTO KK/l Cybsi HOMHHUT CBOIO 3aBUCHMOCTbH OT IIpejiceia-
Telsl, KAAPOBUKOB U CUIIOBUKOB reHepanbHoii Biactu®. B [ocynapcteennoii Jlyme Ha
9Ty TeMYy HHMKAaKHX CIOPOB: MO0, AEHCTBUTEIHHO, HE 3aMEYalOT, YTO MPOUCXOUT,
1100 MapIaMeHTCKOE MECTO Jopoke. KOHCTUTYIMOHHYIO BETBb BIIACTH B IOCIIEIHUE
rOJIbI IIOCTHTIIA TA K€ y4acTh. B 3a0BeHne yIumu «0coOble MHEHUS», POTALIUS, Y)KE He
TOBOPS O PELIEHUSAX BOIPEKHU YIIPABIEHYECKON CUCTEME.

Denepan3M HYKIAETCH B HOBOM KOHUEIIIUHN

Hauny c Toro, uro B Poccun peanbHoro genepain3ma HUKOT1a He ObLT0, €0 HEeT
u ceituac. S nanex ot Toro, 4To0bl OTPULIATH OT/CNIbHBIC IEMOKPATHUECKHE T1ay3bl UC-
topun Poccuiickoro rocyapctsa, Korjaa BIPYT 3aMasaiiId HaJleK bl HA PErHOHAIb-
HYIO CaMOCTOATENILHOCTh. be3ycnoBHO, He cunTaro, 4to (eaeparpHOE YIPaBICHUE C
aKIIEHTOM Ha «CBOOOY» PETHOHOB JOJKHO OBITH TOBEIECHO 0 a0Cypia U TOJIOBOTSI-
CTBa, pacTep3aHusl CTpaHbl Ha CaMOCTHUIHbIE KyckH. MlHOrAa aymaro, 4To B LIAPCKOA,
uMmnepckoit Poccun otaneHHbIM OKpanHaM IpaB ObLIO NPEJOCTaBICHO 3HAUUTENBHO.
OTOT MOMEHT B CHCIUAIBHON IOPUIUICCKON IUTEpaType ClIabo UCCICIOBaH.

Peanbublii penepanusm 10KeH ObIThH 3aLIUIIEH U TapaHTUPOBAH 3aKOHOJATEIb-
CTBOM, KOHCTUTYLIMEH U Cy/eOHON M IPaBOOXpaHUTEIbHOU cucteMoil. denepanbHas
MOJIUTHKA JTOJKHA OOHOBUTHCS M BRICTPOUTHCS, TI0 KpaifHel Mepe, 10 TpeM HampaBJie-
HUSIM — JKOHOMHYECKOMY, W 3/€Ch TPUOPUTETOM JOJKHO OBITH CIIpaBEIJIMBOC
pacrpeieneHie SKOHOMHUYECKUX JTOXOJI0B; MOJTUTHYECKOMY — IPEXkKAE JODKHO OBITh
CBSI3aHO C JIOCTAaTOYHOW HE3aBUCHMOCTBIO PYKOBOJICTBA PETHOHA, pedb HIET O Tyoep-
HaTOpe, O PEANbHOM Ipe/ICTaBUTENbCTBE CyObekTa (enepanyu B Cosere Penepannu
(1 3TO IOJKHO OBITH MCKIIOUMUTENBHO MPAaBOM PErHMOHA); COLUAIbHOMY Hampa.lie-
HUIO — 3TO JIFOJIU, UX Ka4eCTBO >KU3HU. W HE HaJl0 CTPOUTH COLMAIBHOE TOCYAAPCTBO
C OrPOMHBIM YTMPABICHUYECKUM allaparoM, a HY>KHO OCTaBJIATb ISl 3THUX LeJei
JICHEe)KHBIE CPEACTBa Ha MECTaxX W, KOHEYHO, KOHTPOJUPOBaTh 3(H(PEKTHUBHOCTH HX
pacXoJ0BaHMUsL.

['ocynapcTBeHHYI0 MOJUTHKY DPa3BUTUS CYOBEKTOB (enepaluy, CO3/1aHusL
peanbHOTo (enepanu3mMa Hy>KHO MPOJ0JIKATh, TAKKE KaK U MPOJODKUTH pa3BUBAThH
HWHCTUTYT (eiepaIbHbIX TEPPUTOPHIA, HE BXOAAIINX B CyOBEKTHI (henepanun (CTyaeH-
YECKHE TOPOJIKH, HaydHbIE OKpYTa, BOCHHBIE 00BEKTHI M 0a3bl U T. 11.). CiioBoM, dere-
pajibHOE CTPOUTENLCTBO B Poccuu HY>KAaeTCs 6 HOBOU KOHYenyuu, COTIIaCHO KOTOPOi
npou301LI0 OBl yKpynHEeHUe cyobekToB Depepannu (MX HE HAJI0 MHOTO), TOIYYHIH

3 Cwm., manpumep, Kynukos B. Jloruka nakazanuit. Muxaun bapiesckuii: Xopoiuii 3akoH GbICTPO HE HaIu-
urennb // Poccuiickast razera. Ne 8345, 24 nexabps, 2020.

34 TIpoGema «oTOOpa» Cyjell XOPOLO NPOWLIIOCTpHpoBaHa JmurpueBoi A. Cum.: OOLIECTBEHHBIH 0TOOP
cyzeii // Benomoctu. 22 mapra, 2018.
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Obl pazBUTHE PeiepalibHbIe TEPPUTOPHUU, OKUBUIIACH ObI TPAKTHKA JOTOBOPHBIX OTHO-
meHui u np. LlenTpanbHblil OIOpOKpaTHUECKU annapat, pa3poCUIniicst 10 HEBUAAaH-
HBIX pa3MepoB, HEOOXOJIUMO COKpalllaTh, a PErHMOHBI JOJDKHBI MOJIYYUTh pealbHOE
IPaBO Ha COOCTBEHHOE YIIpaBJCHUE.

U emte 06 07HOI, HO JOCTATOYHO BayKHOM J1eTalii. MOXKHO JIM TOBOPUTH O peallb-
HOM, SKOHOMHYECKH TTOJTHOBECHOM denepann3me npu aeduinure 6romkera? Kak yxe
cooOmianock, B Poccuiickoil razere omy0inKoBaHbl O(QUIMATIbHBIE TPAaBUTEIbCTBEH-
Hbl€ JaHHbIE 10J Ha3BaHWEeM «OCHOBHBIE IOKA3aTeNU COLUAIBHO-3KOHOMHUYECKOTO
H0JI0%kKeH s cyObekToB PD B 2020 romy»>’. DKcnepThl NPOBEIN aHAIN3, HOACUHTAIH
u coobmmnu caneayrouee: «Ilo uroram npouutoro roga (umeercst BBugy 2020 r. —
H.B.) B pa3bl yBEINYHUIOCH KOJHMYECTBO PETUOHOB € Ae(PUIMTHBIM OromkeToM. Eciu B
2019 r. TakosbIx 66110 32, To B 2020 yxe 60»°C. B aT0il cBsA3u oOpamaer Ha ceds
BHUMaHUE OJHO W3 ToJjiokeHuH ymomsinytoro [okmama A.I'. AranGersHa u Jp.
«O Tpeo10IeHNH TEKYLIETr0 KpU3nca U My TAX pa3BUTHUsSl SKOHOMUKH Poccumy, riae cka-
3aHO OyKBaJIbHO cienytomiee: «B kopeHHO# pedopme HyKIaeTcsl yIpaBIeHUE PEerto-
HaJIBHBIM pa3BuTHeM. [lofaBisiomias yacTb pernoHOB NEPEBEICHA HA camyio 0ecmu-
MYAUpyrowyro cucmemy QUHaHCUposanus — oomayuorHyro (Kypcus Ham. — H.B.).
Mexmy TeM OONBITUHCTBO MPEANPHUATHH U OpraHUu3alliii PETHOHOB OTYUCIISIIOT B (he-
JepabHBIN OF0KET HAMHOTO OOJIBIIIE HAJIOTOB, YeM PErHOH IOJTy4aeT TpaHCHEPOB U3
LeHTpa (Takasi CUTyalus CI0KuiIach B mpuMepHo S0 peruoHax CTpaHbl). OTH PETUOHBI
MOTYT MOCJI€ THIATEIbHON MOArOTOBKH NEPEUTH Ha CUCTEMY CaMOOKYIaeMOCTH, CaMO-
(uHAHCUPOBAHUS, CAMOYIIPABJICHUS, HA KOTOPBIX 3MXKIETCS (penepalibHas CUCTEMa
B JIpyTUX rocyaapctnax. Jlyuiie Bcero ona opranu3oBaHa, Ha Hall B3rJisiz, B [ epmanumn
u Kanane». Iloka 3T ujen octaroTcsi He3aMeUEHHBIMHU.

(0] CTPpAaTErn4eCKOM INJIAHUPOBAHUU U KOHTPOJIE

B cBA3M cO CKa3aHHBIM BCTaeT BOIIPOC O I'OCYJApPCTBEHHOM CTPATErHMYECKOM
IJJAHUPOBAHHUH, TEOPETHUECKON MOJATOTOBIEHHOCTH AEATEILHOCTH T'OCYapCTBa, €ro
OpraHoB KO BCSIKOro poja Bbi3oBaM. Hano cormacutecs ¢ A.I. XaObuOynuHbIM U
AWM. CenuBaHOBBIM B TOM, UTO «IOCJE OOPYLIEHUS CUCTEM I'OCYAAapCTBEHHOIO Ila-
HupoBaHuA B 1990-¢ IT. He co3jaHa LeJI0CTHAs ToCcy IapCTBEHHasA cucTeMa 3G GeKTHB-
HOT'0 HAay4YHOTO, 3KCIEPTHO-aHAJIUTUYECKOTO U MH(POPMALMOHHOIO COINPOBOMKIACHUS
MIPUHATHS YIIPABICHUECKUX PELICHUN HU Ha (eiepaIbHOM, HU HAa PETUOHAIIBHOM, HU
TeM Oosiee Ha MYHUIMNAIBHOM, HHM Ha otpacieBoM ypoBHAx» (Khabibulin &
Selivanov, 2008:136). lymaro, kakue-1100 KOMMEHTapHuH 37iech He TpeOyrores. byaer
JIM 9TO-TO B MEXaHU3ME IOCyIapCTBa CO3/1aBAThCs, TOKA HESICHO.

Het comHeHnd B TOM, 4TO OJHOM U3 XapaKTEPHBIX YEPT COBPEMEHHOTO POCCHI-
CKOT'0 TOCYAapCTBa SBJIAETCS 0e3/1eATeIbHOCTh U Te-TO MpeHeOpexeHne K NCKOHHBIM
HayajiaM rocy/1apCTBEHHOCTH, KaKUM SIBJISIETCS KOHTPOJIb. Bo3HUKaeT BOpoc: mouyeMy
KOHTPOJIb TaK 0CJ1a0d, MOYeMY M MO BCEM JIM HANpPaBICHHUSAM OJUHAKOBAsi CUTYyalus?
KakoBa posb KOppyMIIUPOBAaHHOM COCTaBISIONICH?

35 OCHOBHBIE TOKA3aTENH COLMATLHO-3KOHOMHYECKOTO TOJIOKEHUs CyObekToB Poccuiickoii Menepauun B
2020 roay // Poccuiickas razera. Ne 8403. 12 mapra, 2021.
36 TTompo6ree cm.: Komkuna A. Pernons! nousaepsxamucs // Begomoctu. 19 mapra, 2021.
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CripaBeAsIMBOCTH paJiyl HAJO CKa3aTh, [NOKA MUCAIHUCH 3TU CTPOKH, B CBET BBILLIEI
®enepanibHblil 3aKk0H «O TOCYJapCTBEHHOM KOHTpOJE (HAA30pe) U MyHULMIAIbHOM
KoHTpone B Poccuiickoit deneparmu»’’. HopMaTUBHBI IpaBoBOil JOKYMEHT J0CTa-
TOYHO OOCTOATENBHBIN, U 51 ObI CKa3al — KeCTKuM. Teneps 1e5o B ero UCIOJIHEHUH.
[osxenaem 3akoHy 10OpOro MmyTH.

3a1c.1110qe1me, HJIA 0 MOJJUTHYECCKOM pPEKUME

M.H. Map4eHKo, OCYIIECTBHB IIMPOKOMACIITA0HOE CPaBHUTEIBHOE NCCIICIOBA-
HHE COBETCKOW M MOCTCOBETCKOM TOCYIapCTBEHHOCTH, IIPUILIEN K BhIBOAY: «Bompoc o
pa3paboTke HOBOW MOJIENN M KOHLIEIIIMU TOCyIapCTBa C ONOPOI HAa CUCTEMHBIN METO/]
Y MHbIE MOAXO0/Ibl B HACTOSIIEE BPEMsI BCTAET HE TOJIBKO B OTHOILIEHUU POCCUHCKOTO
MIOCTCOBETCKOT'O TOCY1apCTBa, HO U B OTHOILLEHUH, XOTSI ¥ IO MHBIM IIPUYKHAM, APYTUX
rocynapcts» (Marchenko, 2017:32). C 3TuM HeJlb3s1 HE COTJIACUTHCS.

B noHumaHuu rocygapcTBa KaKIblil YeJIOBEK, 10 KpalHEH Mepe, UCXOIUT U3
JBYX MPE3yMIILUI, KOHTYPBI KOTOPBIX MPOMIAABIBAIOT B EBPONENCKOl KOHBEHIIUU O
3aIUTe MpaB YeJI0BeKa M OCHOBHBIX cB00OA. Peub naeT o Bemu J0cTaTOYHO POCTOH,
HO OY€Hb BAXHOU — 000pocosecmHoCcmb TOCYAApCTBA BO BCEX JeJax, BO BCEX HaUH-
HaHuax. OgHAKO JOOPOCOBECTHOCTh B ATOM Cllydae HENb3sl MOHHUMATh KaK HEKYIO
abctpakuuio, — HeT. OHAa MMeeT KOHKPETHOE BOIUIOIICHHE B JeNlaX M IMOCTYIIKAX,
MPEKJE BCEro BBICIIMX JIMI] B FOCYAapcTBOOOpasytomnieM Mexanuzme. Eciu neiictBust
TaKUX JIML HEAOOPOCOBECTHBI, UMEIOT KaKHE-TO APYrHe LEIH, TO 3TO MPEANoiaracT
MPUBJICYCHHE K OTBETCTBEHHOCTH — KOHCTUTYLIMOHHO-TIOJUTHYECKOM, BIIOTH /10
yronoBHoi. Ilpe3ymmiusi, oxBaueHHash BEJIMKUM HA4ajJoM J0OpPOCOBECTHOCTH,
CBOJIUTCS K 3aKOHHBIM, ITPABOBBIM IIEJISIM, [TOCTABJIEHHBIM rocyaapcTBoM. HempaBoBbie
e — IIETH, «3alpATaHHBIC» MPEAJIOTaMy OJaroBUIHOCTH, TIOXKEJIaHUsI O0IIeCTRY,
KOHKPETHBIM JIFO/ISIM HEKOTO ycrexa W OJaromoiydusi, HE TOJBKO aMOpajabHBI, HO
HMMEIOT HAJIET aHTUKOHCTUTYLIMOHHOCTH.

U emre: 3amaroch BOIPOCOM — HYXHO JIM OBIJIO CTOJIBKO BPEMEHM TPAaTHTh Ha
pa3MbIlUIeHUsT B CBsi3U ¢ KHUTamu Apucrtotens, ['. Ennunuka u ap.? He ocrtanuch
MOJIOXKEHUS ATUX TeHUAIIBHBIX paOd0T BHE pa3ayMHil O MOCTCOBETCKOW rocy1apCcTBEH-
HOCTH, B YaCTHOCTU POCCHUICKOM, U HE TOJNbKO. Jlymaro, HeT, HeOecnone3Ho ucKail s
OTBETHI HA CBOM BONPOCHI, U 3aBEpIlasi CBOE BUJICHUE yKa3aHHBIX MPo0sieM, 0OpaTUM
BHHMMaHUE Ha CICAYIOLICE.

ApHCTOTEIb BUAET TOCYAAPCTBO KaK LEIOCTHYIO OOIIHOCTh, 00pa30BaHHYIO 00-
HICHHEM, TIPOBOJIMII MBICIIb O CBS3H TOOPOJIETENN U TOCYIapCTBAa, CYACThS U TOCyAap-
ctBa. MccnenoBanue nokasano — B Poccuu, 1 cOBETCKOM, M TOCTCOBETCKOM, rocyAap-
CTBEHHOCTB XapaKTEpU30BaTh KakK IIEJIOCTHYIO OOLTHOCTh, B OCHOBE KOTOPO O0IIIEeHHE
Hauuy, Henb3s. Hanexxapl Havana 90-X IT. mponuioro Beka He OIPaBAaIiCh, PEBOJIIO-
s U enbIrHCKasgs KOHCTUTYIMSI HOPOIMIIM CBEPX LIEHTPATN30BAHHYIO ITOCYJapCTBEH-
HYI0O MallMHy, T/ HacelleHHe B OOJBIIMHCTBE CIy4YaeB BHE OOLICHUS C HEWl.
B03M03KHO, 3TOT BBIBOJ] OYEHB CTPOT, Oe3aImneNsuOHeH, HO OH BepeH. ['ocyrapcTBeH-
HbIe TOOPOJETENh U CYaCTbe — IOKa TOJIbKO MEUTHL. A BOT UAES OMKIOHAIOWE20Cs

37 depepanbHblii 3akoH «O rocyJapcTBEHHOM KOHTpOJe (Haa30pe) M MyHHIMIAILHOM KOHTpoJe B Poccuii-
ckoit ®enepanuny» // Poccniickas rasera. Ne 171. 5 aBrycra, 2020.
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rocy/1apcTBa, KaKk HauXy/ALIEero Bpena AJis €ro HaceJIeHus I7ie-TO OUYeBUIHA U TpeOyeT
MPUCTAIBHOTO BHUMAHUS U OLICHOK CHEUAIINCTOB.

I'. EnnuHex ¢ MpO30pIMBOCTBIO OTMETHI CBSI3b UEJIOBEYECKUX HHTEPECOB
U TOCy/IapCcTBa, ICUXOJIOTMYECKYIO TEHACHIIMIO YeJIOBeKa yIpOounuBaTh ceOsl, MPo0I-
’Kasi CBOM MyThb, U B 3TOM CBSI3U UCIOJIb30BaTh TAKOE CPEACTBO, KAK rOCYIapCTBEHHAs
BJacTh. Pa3Be ceroiHst He BUJIHBI TEHACHIIMHU MOJIUTUYECKON MOCTENBIIMHCKON AJIUTHI
TH00BIMU crIOCOOaMM YKpenuThest y BiacTu? Pa3Be He BepeH BbIBoj EnnmuHeka o Towm,
YTO OpPraHM30BaHHAs MOJIMTHYECKAs TPYIIAa MOXET MPOCYIIECTBOBATh JOJTO0, €CIH
OyZIeT cBsi3aHa C TOCYIapCTBOM?

U ewe onna MbIciab T. EmuinHeka, KOTOPYIO rocyAapCcTBOBEIbI, KOHCTUTYLIHOHA-
JIMCTBI HEPEAKO BBIYCKAIOT U3 BUAA. Peub uAeT o TOM, 4TO HE BCSIKOE U3MEHEHHE B
YUPEXKIEHUSIX TOCyNapcTBa €CTh MX pa3BUTHE. 3J€Ch YMECTHO IPUBECTH CIIOBa
A.A. IIpoxaHoBa: «I'ocy1apcTBO MPOUTPHIBAET, KOTJA HE pa3BUBAEMCS, CTATHUPYET.
A Takue cuMnTOMBbI ecTh. CTarHUPYIOT U YUYEHBIE, U OJIUTapXH, U pabouue, U s CTarHu-
PYIO BMECTE C FOCYJapCTBOM, JOIYCTUBIIEM SIBJICHUE YYAOBHUILHBIX PAKOBBIX OMYXO-
neif, IMEHYEeMBIX HOBOM Oyp:Kyasueil MM HOBBIM oJlUrapxatom»". Y BOT 31ech BO3-
HUKAeT BOIIPOC: KOHCTUTYIMOHHBbIE MOJEpPHH3AIMM — BCErja pa3BUTHE Tocyaap-
cTBeHHOCTH? Ha 3TOT BOMpOC MOMHBIN U TITyOOKH OTBET, HAllpUMEp, B CBSI3U C TIpe-
obpazoBanunem Konctutyrmu Poccnn 2020 1. JODKHBI 1aTh Y4eHbIC-KOHCTHTYITOHA-
JUCTHI. 32 HUMHU CJIOBO.

Hymaercs, 4TO CKa3aHHOE TOBOPUT B MOJIb3Y CIEAYIOIIUX OLIEHOK NOJINTUYE-
cKoro pexuma Poccun.

[Honutnueckuil pexxuM He €CTb HEYTO HE3aBUCUMOE OT I'OCYIapCTBEHHOM Bila-
CTH, ee MexaHu3Ma. boiiee Toro, qaHHasi KaTEropusl 3aBUCUT, IIPOM3BOJIHA OT APYIHUX
0ojiee «MOIIHBIX» MO CBOEH (PyHKIIMOHAIBLHOW MPUHAICKHOCTH (TOCYAapCTBEHHAS
UCTIOJTHUTENbHAS BIIACTh, IPE3UACHT U T. JI.) TIOJUTHYECKUX WHCTUTYTOB. [lomuTmue-
CKHI peXUM — BO MHOT'OM pe3yJIbTaT MPABOBOM MOIUTUKHU, MOJUTHUECKUX TPAAULINM,
MPUHATHIX YNPABICHYECKUX PEIIECHUM, Pa3BUTHUS 3aKOHOAATENbCTBA U Ap. Bpsan mu
MO>KHO TOBOPUTB O €r0 MOJIOKUTEIBHON INHAMUKE B YCIOBUAX BEICTPOCHHOM KECTKOM
BEPTUKAJIA T'OCYJaPCTBEHHOM BJIACTH, OTCYTCTBUM €€ PErYJIAPHON CMEHAEMOCTH, Kal-
POBOI1 «HE3BIOIEMOCTH» U HEMPUKOCHOBEHHOCTH, TIPUYEM JIaHHAS TPAAUIHS PACTIPO-
CTPaHSETCS HAa PETMOHBI, MyHULIIMIIAJIIUTETHI, XO3IMCTBEHHBIE CTPYKTYPHI, By3bl U T. [I.
ITonutuka coxpaHEHUs HMEIONIEHCS TOCyJapCTBEHHOW BJIACTHOM CTPYKTYpPHI, €€
KaJIpOBOTO MOTEHIMaNa sBJsieTCA KitoueBoil. MTak, co Bcell 04EeBUAHOCTHIO MOXKHO
CKa3aTh, YTO HBIHEITHUI MOJUTUICCKHIA PEKUM TUOEPCKULL, C YKPENnleHUeM ademopu-
mapHuix Hauan. Ecnu cnipamumBathk, AeMOKpaTHuecKuil 1u oH? Jlymaro, TAKOBBIM €ro
HAa3BaTh — 3TO CIYKaBUTh. CKOpee ero MOKHO 0XapaKTepU30BaTh KaK asmopumapHulii,
C COXPaHSIOMIUMUCS JEMOKPATHIECKUMH COCTABIISIOIINMH, 51 OBl CKa3all — «BKparuie-
HUSMUI», MEJIEHHO YXOASIIUMHU.

Wrak, nonutnueckuit pexum B Poccun, ero auHaMuka TpeOyroT NPUCTATILHOTO
BHUMAaHUS CO CTOPOHBI yUEHBIX-NPaBoBe10B. OHAKO SIBHBIE TEHASHIIMH POCMaTpH-
BAIOTCS C OYEBUIHOCTHbIO — 3TO OIpAaHUYEHHUE MIPAB M CBOOOJ YEJIOBEKA, YKPEIJICHUE
JUIEPCKUX Havall, yKpEeIUIeHue aBTOPUTapu3Ma COOCTBEHHUKOB U yIPABJICHIIEB.

38 [Tpoxanos A. TobKO pa3BUTHE MOKET 0OBEAMHUTL Poccuio // Jluteparyphas razera. 3—9 mapra, 2021.
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[IpoGnema monuTHUECKOro pexxuma B coBpeMeHHON Poccum rinoGanbHa, 371€Ch
HEMaJI0 BOJOBOPOTOB, COOBITUHHOCTH M Ap. OJHAKO TEHACHLHMS Ha OTPaHUYCHHS
COIIMAJIBHON M TMOJIMTUYECKON aKTUBHOCTH oueBHMIHA. K coxalleHHio, opuaudeckas
HayKa Ha 3TOT CYET IMOKa OTMaIYUBaETCsl.

Crnenyet nmomxyepkHyTh, Poccus, ee rocy1apcTBEHHOCTh — B TTTyOOKOM KpH3HCE.
Jig ero mpeo1osieHus Hy KHBI HE TOJIBKO MOJIMTHYECKAs BOJISI, HO M XOpOIlas Hay4qHast
wiarpopma. [loka ropummdeckas Hayka OT KPHU3HUCHBIX TPoOJieM B OOJNBIINHCTBE
YXOIUT, UX «HE 3aMedaeT». OJHAKO paHO WM TO3JHO OOLIECTBO M TOCYAAPCTBO
00paTATCS K IOPUINIECKOMY COOOIIECTBY 3a OMOIIBIO, HO apceHalla PeKOMEH Al
He Oyzer, U Bce MpuUIeTcs pa3padbaThiBaTh, YTO HA3BIBAETCS, C KOJEHA, YTO KpanlHe
HeXXenaTenbHo. M B 0Te4ecTBEeHHON HCTOPUH ITO YXKe ObLIO.
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KoHuenT «cunbHoe rocyfapcTtBo»
B NONIUTUKO-NPABOBOM U3MEpPEeHUU

A.A. MaauHoBekHii =/ D<

MoOCKOBCKHY TOCYAapCTBEHHBI HHCTUTYT MEXKIYHAPOIHBIX OTHOIICHHUH (Y HUBEPCHUTET)
MuHuCTEpCTBa HHOCTPAHHBIX fea PO,
2. Mocxkea, Poccutickas ®edepayus
Poccuiickas akagemMus HayK,
2. Mocksa, Poccutickas @edepayus
PADr.malinovsky@yandex.ru

AnHoTanus. KoHIenT «CuibHOE rocy1apcTBO» B OOLICH TEOPUH TOCYAapCTBa U MpaBa M3y4YeH
HEJIOCTaTOYHO OOCTOSTENbHO. B momuTonoruy, Hayke aIMMHUCTPATHBHOTO IIpaBa U B MEXITyHAPOIHO-
MIPABOBBIX YYEHHSX NAaHHBIM KOHLENT pPAacCMaTPHBACTCS NPEHMYIIECTBEHHO C T'€ONOJUTHYECKUX,
BOEHHO-CTPATETHUECKUX U MOJIUTHKO-YIIPABICHYECKUX MO3ULUI. B mpencraBieHHoOl cTaThe OCyIIecTB-
JSIeTCS TEOPETHKO-TIPAaBOBOM aHAM3 KOHLENTa CHIBHOIO IOCYAapcTBa. B MeTOmOIOrnveckoM IuiaHe
aBTOP NPHUIEPKUBAETCS MOAXO00B IMOJUTHYECKOTO PeaIn3Ma U PeaIuCTHUECKON TEOPHH ITpaBa, KOTOpPhIE
HampasjeHbl He Ha MOCTPOSHHE MOJENH HACATBHOTO CHIBHOTO TOCYJapcTBa, a HA M3YUCHHE PEeabHO
(YHKLIMOHUPYIOIINX CHIIBHBIX TOCYJAPCTB CO BCEMH X JIOCTOMHCTBAMH, IPOOJIEMaMy U IPOTHBOPEYH-
smu. [To cCHITBHBIM TOCYAAPCTBOM MpeJIaraeTcs IOHUMATh TOCYAapCTBO, KOTOpoe 3G (eKTHBHO HCTIONB-
3yeT JII0ObIe MPaBOBbIE CPECTBA ISl OCYIIECTBIICHUS BO3JIOKEHHBIX Ha HEro ()yHKIUH B COOCTBEHHBIX
MOJMTHYECKUX HHTepecax. B cratbe B (opMaTe HAay4dHOH IUCKYCCHH AHAIM3HPYIOTCS MPU3HAKH
U KpUTEpUH CHIIBHOTO IOCYJapCTBa, XapaKTepUCTUKHU IMpaBa cuibl. [Ipeameramu McciaeqoBaHus TaKxkKe
SBJIAIOTCS: IPOOIeMa JIETHTUMHOCTH CHIIBHOTO TOCYAapCTBa; KaTeropHs «BeJIMKasl IepiKaBay U IPoIecce
MIPaBOBOM 3KCIIAHCHU.
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Abstract. The concept of “strong state” in the general theory of state and law has not been studied
in sufficient detail. In political science, the science of administrative law and in international legal doc-
trines, this concept is considered mainly from geopolitical, military-strategic and political-administrative
positions. In the presented article, a theoretical and legal analysis of the concept of a strong state is carried
out. Methodologically, the author adheres to the approaches of political realism and realistic theory of
law, which are aimed not at building a model of an ideal strong state, but at studying really functioning
strong states with all their problems and contradictions. It is proposed to understand a strong state as a
state that effectively uses any legal means to carry out the functions assigned to it in its own political
interests. The article in the format of a scientific discussion analyzes the signs and criteria of a strong
state, characteristics of the law of the strong. The research subjects also include the problem of a strong
state legitimacy, the category of the great power and the process of legal expansion.
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KoHuent cuJibHOTo rocyiapcTBa: MocTaHOBKA MP00J1eMbl

KOHIICHT CUJIBHOI'O ITOCyAapcCTBa C HOJII/ITI/IKO-HpaBOBOﬁ TOYKH 3pCHUA UMECT HEC-
CKOJIBKO aCIICKTOB, MHOTHE M3 KOTOPLIX ABJIAKOTCA IUCKYCCUOHHBIMU. BO—HepBBIX,
CHJIBHOE TOCYAAaPCTBO, — 3TO TAKOE TOCYIaPCTBO, KOTOPOE MOKET HaBsA3aTh CBOKO BOJIIO
rpakaaHaM (moJmaHHeIM). Ho He mNpocTo HaBs3aTh TOCYIApCTBEHHYIO BOIIIO,
a TOOUTHCS OE30TOBOPOYHOTO BHITMIOJIHEHUS CBOUX TPEOOBAHMWI B TOYHO YCTAaHOBIICH-
HBII CpOK. BriomHe oueBHIHO, YTO B JAHHOM CIIydae CHJIBHOE TOCYAapCTBO — ATO
3 peKTUBHOE rOCyapcTBO, T. €. TOCYIapCTBO, KOTOpoe 3P (PEKTUBHO OCYIIECTBIIET
Bce cBou QyHKuuH. KOpuaudeckas JIOruKa pa3MbIIUICHUS 3/1€Ch TOJDKHA OBITH ClIEdy-
fomeit. Mcxoas U3 K1acCu4eckoro OnpesieNieHus, rocyapcTBO — 3TO IMOJUTHIECKAs
opranusaiys oOuiecTBa, HMEIOIIasi MOHOMOJIBHOE MPABO HA HACWIIME W MPHUAAIONIAs
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CBOMIM BEJICHUSAM 00IIe00s3aTeIbHbIA XapaKTep /I HACEJICHUs Bcel cTpaHbl. Eciau
TOCYJapCTBO TEPSIET MOHOIIOJIBHOE TMPaBO Ha MPUHYXKJEHHWE B OTHOIIEHWH CBOMX
rpakJiaH, BIIOJIHE OYEBUJIHO, UTO OHO TepecTaeT ObITh 3 (heKkTuBHBIM. Eciin rocyaap-
CTBEHHBIC BeJieHWs (yIUlaTa HaJIOTOB, COOJIFOJICHME 3aKOHOB M T. I1.) UCIOJHSIOTCS
HQ/ISKAIUM 00pa3oM BCEM HACEJICHHEM, TO, BHIMMO, TOCYIAapCTBO CIEAYET IMpH-
3HaTh 3¢ ekTuBHBIM. Ecim rocyaapcTBo TOMKHBIM 00pa3oM OCYIIECTBIISIET BCE CBOU
(yHKINHU, TO OHO TAKXKe TOJDKHO CUMTATHCS H(PPEKTHUBHBIM.

OpnHako noOUTHCS HEOOXOMUMOW 3(PPEKTUBHOCTH MOKHO PA3HBIMHU ITyTSIMH:
MTOCPEACTBOM JTUKTATYphI JTHOO B paMKax IMOJIMIEHCKOTO TOCyAapcTBa WIIH TIOCPE-
CTBOM YTpaBJICHUs] OOIIECTBOM Ha OCHOBE MpaBa. B 3Toil CBSA3M BO3HUKAET DSl
KOHIIENITYaJbHBIX BOMNPOCOB. SIBISETCS 1M JIF000E TOTAIUTapHOE (aBTOPUTAPHOE)
rOCyapCTBO CHIIBHBIM? MOJKET JIU OBITH CJIA0BIM TOCYIapPCTBO, (POPMAIILHO OTBEUYAIO-
mniee TpeOOBaHUSAM IMPABOBOTIO TOCYNApPCTBa, a 3HAUUT, dPPEKTUBHO YIPABIIAIONICE
o011ecTBOM Ha OCHOBE npaBa? Mo>KHO JIM TOCTaBUTh 3HAK paBEHCTBA MEKIY dPPek-
TUBHBIM M CHJIBHBIM TOCYIApCTBOM HJIM 3TO JIMIIb Pa3IMYHBIE TOTUTHKO-IIPABOBHIE
XapaKTePUCTHKHN U3y4aeMoro HaMu peHoMeHa?

Bropoit acnekT mpobieMbl KacaeTcs MEXKIYHapOIHO-TIPABOBOTO W3MEPECHHS
CUJIBLHOTO TocyaapceTBa. C 3TOM TOYKU 3PEHUSI CHIIBHBIM T'OCYJIAPCTBOM CUHTAETCS TO,
KOTOpPOE€ MOXXET HaBs3aTh CBOIO IMOJIMTHYECKYIO BOJIO JPYTUM TOCYAapCTBaM
U MEKIyHApOAHBIM OPTaHM3AIUIM, a TAKXKEe BCEMYy MUPOBOMY coob1iecTBy. B meHee
KaTeropuyHOM BapuUaHTE MOXHO TOBOPUTH O TOM, YTO CHUJILHOE TOCYJapCTBO UMEET
3HAYMUTEILHOE BIUSHHE («OONBIION MOJUTUYECKUM BEC») HA MEXKyHApOIHOU apeHe.
Bompoc o ToM, siBisieTcs M HEOJHOKpAaTHOE U Tpy0oe HapylIeHHE TOCylapCTBOM,
JICHCTBYIOIIMM B CBOUX HHTEpPECaX, HOPM W TPUHIIUIIOB MEXKIyHApOIHOTO IpaBa
MPOSIBIICHUEM CHJIBI, JINOO CHIIBHOE TOCYAAPCTBO HE TOIBKO CaMO JIOJDKHO COOIIOIATh
MEXIyHapOJHOE TIPAaBO, HO M TIOHYXJIaTh K 3TOMY JIPYTHUX aKTOPOB MEKTYHAPOIHBIX
MPOIECCOB, HE MMeeT oHo3HauHOro oTBeTa (Malinovsky & Trikoz, 2020:20—28).

[Tpoananm3upyem 0a30BbIC TOJUTHKO-TIPABOBBIC KATETOPUN aHATH3HPYEMOTO
KOHIIENTa CHIIBHOTO TOCYIapCTBa, YTOOBI TIOMBITATHCS OTBETUTHh Ha CHOPMYIIMPOBAH-
HbIE BBIIIIE BOITPOCHI.

Ilo muenuto N.B. IloHknHa, cnenmuasbHO MCCIEAOBABIIETO 3TOT BOIPOC,
B IOPUCIIPYJICHIIMA W TIOJUTOJIOTHH Pa3padOTaHbl HECKOJBKO KOHIICMIINK CHUILHOTO
rocyjaapcTBa. Beyienum cienyromnye 0CHOBHbIE TOIXOAbl K MOHUMAHHUIO €r0 CYLIHO-
ctu (Ponkin, 2018:55—56).

[epBoIit MOAX0A IpEATIONAraeT MOHUMAHUE «CHIIBHOTO TOCYAapCTBa» KakK rocy-
JapcTBa, OONANAIONIETO TAKUM TOTEHIIMAJIOM W KOJHMYECTBOM PECYPCOB, KOTOPOE
MO3BOJISIET MY IMOJIyYUTh HAUOOJBIINIA BEC HA MEXIYHAPOAHON apeHe U BO3ZMOXKHO-
CTH JIaBJICHHSI Ha IPyTHE TOCyAapCTBa.

Bropoit moaxo/1 moHUMaeT Mo «CUIIbHBIM TOCYAapCTBOM» TaKO€ FOCYapCTBO,
KOTOpO€ IIMPOKO HCTOIB3YET METOAbl MPHUHYKIACHUS M TOJABIECHUS B OTHOIIECHUHU
CBOUX TPaXk/IaH, M €r0 CHJIa 3aKIIF0YaeTCs, B MEPBYIO OUEPE/ib, B CIOCOOHOCTH MOJIaB-
JSITh CONMPOTHBIICHWE HACENCHUsS JIEHCTBUSMH BJacTed (3TO, KaK MpaBuio, rocyaap-
CTBO, B KOTOPOM peaTM30BaH aHTUIEMOKPATUICCKUN TTOJIUTUUECKUNA PEXKHM).

TpeTuit moaxoa BUANT TOJ «CHIIBHBIM TOCYJIapCTBOMY» TOCYAapCTBO, B CyIIIe-
CTBEHHOU CTETIEHH KOHTPOJIUPYIOIIee 00IIeCTBO.
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UeTBepThlif HOAXO TPAKTYET «CHIIBHOE FOCYAAPCTBOY» KaK rOCYJapCTBO C CHIIb-
HOH IPOLBETAIOIIEH U YCTOWYNBON IKOHOMUKOIA.

[IsATBI TOAXO/, COTJIACHO KOTOPOMY TOJI «CHUJIIBHBIM TOCYJIapCTBOMY IMOHHMA-
eTCcsl JeMOKpPaTHYeCKOe TOCYJapCTBO C YCTOMUYMBBIM TpPa)XIaHCKUM OOIIECTBOM,
BCE OCHOBHBIE IPUHLIUITBI KOTOPOTO HaJyIekalluM o0pazom colmrofaroTes u odecre-
YUBAIOTCS.

0O060061mas >Ti MOAX0bI, OTMETHM, YTO TIOJ «CHJIBHBIN TOCYAapCTBOM) IPaBO-
BE€JIbl U MOJIMTOJIOTY TIOHUMAIOT: CBEpXEpKaBy (IEPBbII IOAXO0); TOTAIUTAPHOE UITU
aBTOPUTApPHOE TOCYAApPCTBO, AUKTATypy (BTOpPOH W TpeTuil mnoaxonsl); Ooraroe
roCyJIapcTBO (YETBEPTHIN MOX0); IEMOKPAaTUYECKOE MTPABOBOE TOCYAAPCTBO (TISTHIM
TOIXO/).

Takum 00pa3oM, MOJUTUKO-IIPABOBBIE MBICIUTENU MBITAIOTCA BBIPA3UTh CYTh
KOHIIENTa CUJIBHOTO TOCyapcTBa yepe3 Ipyrue, 6ojee U3BECTHbIE HAyKe MPU3HAKH.
C oaHOM CTOPOHBI, 3TO BpoJie Obl HE MPOTUBOPEUYUT FOPUIMYECKON Joruke. BromaHe
OYEBUJHO, YTO UMIIEPUHU U TUKTATyphl (Hampumep, PumMckas ummnepus, (ammcrckas
I'epmanus) — 3TO CHIIBHBIE TOCYJApCTBA, KOTOPbIE 3(h(PEeKTUBHO OCYIIECTBIISAIN KOH-
TPOJb HE TOJIBKO HaJl CBOMMH TpaKIAaHAMH, HO U HAJl IPYTUMH MTOKOPEHHBIMU HapO-
namu. OgHako, ¢ Ipyroid CTOPOHBI, IIPYU TAKOM ITOAXO0JE HE BUIHBI HEKOTOPBIE CYILl-
HOCTHBIE MOMEHTBHI aHAJIU3UPyeMoro KoHuenta. O6pa3HO BBIpaXasch ¢ HEOOJIBIION
JI0JIEN IOMOpa, MOYKHO CKa3aTh, UTO M CHET, U JIEJ — 3TO MPOCTO 3aMep31Iasi BOJa, TO
ecTb (PaKTHUECKU OJHO U TOXE siBieHue. Ho J0CTaTouHO ynacTh CHayasia Ha TOJIbIA
Jen, a IOTOM B Cyrpo0, YTOOBI OBICTPO U CO BCEH OUEBUIHOCTHIO METOJOM «HAYYHOI'O
CEHCyaIn3May (CBOMM TeJIOM) IOYYBCTBOBAThH CYLIECTBEHHYIO PA3HUILY MEKIY JIbJIOM
Y CHETOM.

Kpowme Toro, BbllieykazaHHble KOHLETIIUHU, KaK 3TO HECI0KHO 3aMETHTh, 00Opa-
HIAFOTCS K PA3IMYHBIM MIpeIMeTaM mo3HaHus. [IepBblil oIX0/] aHATM3UPYET CHIIBHOE
rocyJJapcTBO KaK Y4YaCTHMKa BHEUIHENOJUTUYECKUM OTHOLIeHWH. BTopoit u Tperuit
MOAXOJbl PACCMATPUBAKOT TOCYAAPCTBO € BHYTPUIOIMTUYECKOM TOUYKH 3pEHUS.
YeTBepThId NOAXOX AENACT AKLIEHT HAa SKOHOMWYECKHH acCIEKT KOHIENTa, a IATHIN
MOXOJ — B OCHOBHOM Ha €ro IOJIMTUKO-NPAaBOBBIE IMPU3HAKU. EIMHCTBEHHBIN
NPAaBUJIBHBIA BBIBOJ, KOTOPBIM MOKHO CZ€NIaTh, 03HAKOMUBIIKNCH C JAaHHBIMU TOJXO-
JlaMH, 3aKJIF0YAeTCs B TOM, YTO KOHIIENT CUJIBHOTO TOCYIapCTBA SABJSETCS CIOKHBIM U
MHOT'0aCTIeKTHBIM.

KomMMeHnTupys Bblleyka3aHHbIE KOHLIETIIIUU, OTMETUM, YTO BO MHOTHUX M3 HUX
MPaBUJIBHO OTMEYAETCSI MHCTUTYIIMOHAIbHAS (BOCHHAs, S)KOHOMUYECKAs, yIpaBiIeHIe-
CKast) MOIIlb TOCYAapCTBa, €r0 HANPaBIEHHOCTh Ha 3(h()EKTHBHOE BHITIOJTHEHHE CBOUX
¢ynkmii. Ho HEe B ompesenieHnsx CHIIBHOTO TOCYIapCcTBa, HA B €ro MPU3HAKaX U Xa-
PaKTEpUCTUKAX IMPAKTUYECKH HE YIOMHUHAETCS IOPUANYECKAs COCTABIIAIOIAS KOH-
nenTa. BioiHe o4eBHIHO, UTO CHIIBHOE TOCYIapCTBO AOJKHO UMETh CHIIBHOE NIPaBo.

CuibHOe NpaBo (MM MPABO CHJIBI) U CHJIBHOE IOCy1apCTBO
CuibHOE TIPaBO Kak SBJICHUE BTOPUYHO O OTHOIICHUIO K CHIILHOMY TOCyJap-

CTBY W TPEACTABISCT COOOH €ro IpUANYECKYIO (OopMy, UCCIEIys] KOTOPYIO MOKHO
MPOHUKHYTh B CaMy CYTh M IIOCTHYb IPUPOJTYy aHATH3UPYEMOT0 KOHIICTITA.
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[lepBoHayasIbHO ClIEYET YETKO Pa3rPaHUUUTh POJIb IIpaBa B IPaBOBOM rocyaap-
CTBE U €r0 POJib B CHIILHOM rocyaapctse. Fcxoas u3 Teopun npaBoBOro rocy1apcrsa,
IPaBO CIEP’KUBAET IroCyNapCcTBO, UMesl BEPXOBEHCTBO HAJ| HUM, €r0 IocylapCTBEH-
HBIMU OpPraHaMu M JOJDKHOCTHBIMH JuilaMu. OrpaHuyuBas OPUIUYECKHUMH CpPel-
CTBaMH IoCyJIapCTBO, MPABO (M3-3a HECOBEPILICHCTBA MOCIETHUX UM 10 HHBIM ITPUYH-
HaM) MOKET BOCHPENATCTBOBATh 3()(hEeKTUBHOMY OCYIIECTBICHUIO HEKOTOPBIX (DyHK-
i (IIPaBOOXPAaHUTEIBHBIX M PETYJSATUBHBIX). DTO XOpPOILIO, HAlpUMep, C TOYKU
3peHHs COOIIOICHUS POIECCYaTbHBIX MPaB OTACIbHBIX TEPPOPUCTOB U MTUPATOB, HO
IUIOXO C MO3UIMK OXPaHbI MPABOMOPSIKA B IIeTIOM. B 310Xy 9KOHOMHYECKOTro Kpu3uca
[IPaBO, KOTOPOE PACCUUTAHO HA «HOPMAIbHYIO» 3KOHOMHUYECKYIO CHTYaIHIo, OyaeT
3alUIIATh UHTEPECHl FPAXKAaH, UX MpaBa U CBOOObI, M MEIIATh FOCYJapCTBY CIacaTh
OM3HEC, YTO HEU3MEHHO IIPUBEAET B KOHEUHOM UTOre K 0CIa0JIEHUI0 IOCy1apCTBa.

B cunbHOM rocyzmapcTse npaBo, a TOUHEE €ro 3aKoHoJaTelbHas Gpopma, Ipea-
CTaBJISAIONIAs cCOO0M HOpMATHUBHO O(OPMIICHHBIHN MPUKa3 TOCYIapCcTBa, €CTh MOIIIHEH-
AN  COLMAIBbHBIM PEryJsATOp, YHNOIHOMOYMBAIOUIMM TrocyaapctBo 3ddexkTuBHO
OCYIIECTBIATh CBOM (pyHKIMU. OOpa3HO BBIpaXkasCh, MPaBO B KOHTEKCTE MIPABOBOIO
rocyaapcTBa — 3TO 1IeNb, Ha KoTopoit cuaut JleBuadan 6e3 meua. [IpaBo mis cuiib-
HOTO TOCyJapcTBa — 3TO OCTPBI Med, KoTopbiM JleBnadan BoopyxeH. B cimyuae
HE0OXOMMOCTH HApOJl BIpaBe BOOPYXKUTHh JleBnadaHa OoJiee UIMHHBIM U OCTPHIM
meuoM. JleBuadaH, BOOpY>KEHHBII MEUOM M CUASIIHIA HA LIENH, JUTMHY KOTOPOH TOJBKO
HapoJ MOKET YMEHbIIATh WM YBEJIUYMBAaTh — BOT HJ€all CHJIBHOTO IOCyIapCTBa.
JleBuadan, pa3pyOHMBIIMIA 1IETb, TEPSET OOLIECTBEHHBI KOHTPOJIb, HAYWHACT BbIJIa-
BaTh MHTEPECHl TOCYAAPCTBA 32 UHTEPECHI HALMM U CTAHOBUTCS KPOBaBBIM THPAHOM
JUIsl TeX, KTO HE pa3/JelsieT ero MHTEPECHl.

HcTopus mpaBOBBIX ydeHHIA O0TaTa pa3mMyHbIMU CYKICHUSIMHU BETUKUX MBICITH-
TeJIeH O POJIM ¥ 3HAYEHUH CHIIBI B cepe rocyJapCTBEHHOTO yIIpaBieHus. Tak, o MHe-
Huto T. ['0006ca, HUKTO HE MMeeT CBOOO Il OKa3bIBaTh COMPOTUBIICHHE MEUY ToCyaap-
cTBa, MO0 Takas cB000/1a IUIIAET CyBepeHa BO3MOXKHOCTH 3alIHMIIATh HAC U Pa3pylIaeT
MO3TOMY CaMy CYIIHOCTb MPAaBJICHHUSA... XOTS JIIOJU MOTYT BOOOpaxarh, YTO TaKas
HEOrpaHWYCHHAs! BJIACTh JOJDKHA BECTH KO MHOTHUM JIypHBIM ITOCIIEICTBUSIM, OJTHAKO
OTCYTCTBHE TaKOBOW BJACTH, a MMEHHO OecnpecTaHHas BOWHA BCEX IMPOTHB BCEX,
BEJICT K 3HAUMTENIbHO XyamuMm mociencteusm (Hobbes, 2001:151—159).

W3yuas ucropuio npasa, JErk0 MOXKHO 3aMETUTh, UTO MEY BCErJja CUMBOJIU3U-
poBaJj cuIbHOE rocyapcTBo. Tak, Kpbl1aTol cTana Gppasa BOXK/s KEIbTCKOrO MJIEMEHU
ceHonoB bpenna (387 r. 10 H.3.): «Hamre mpaBo Mbl HOCMM Ha KOHYHMKaX HAIIMX MEYEH.
CunpHbIM IIPUHAUIEKUT Bech Mup!». Co BpeMEH pPHMCKOro IpaBa 0 HAc JOLLIA
kateropus «jus gladii» (;1at. «mpaBo Meuay), 0003HaYarOIas PABO BIACTH HA IPUMe-
HeHune cwibl. bormus mpaBocynus demuaa BOOpYKEHa MEYOM, YTOOBI COTIIACHO
mudam [[peBHeii I'pern kapaTh BAHOBHEIX MpaBoHApymuTeneid. Ha ocHoBanuu cpen-
HEBEKOBOI TOKTPUHBI «IBYX MEUeii», pa3padOTaHHO! KaTOJINYECKUMH MBICITUTEISIMUA
(B wactHOCTH, [Tamoii pumckuMm ['enacuem (Gelasius) B koHIe V B.), CAUTAIOCh HEOO-
XOIAMMBIM, YTOOBI OCHOBHBIC IIEHTPHI CHJIBI B TOCYNapCTBE OBUIM COCPEIOTOYCHBI
y cBeTckoi Biactu u 'y uepksu (Noskov, 2011).

Yro kacaercsi COBpEMEHHOCTH, TO JJIsi EBPONEHCKUX IOPUCTOB KPbUIATON cTala
¢pa3a renepana . ne ['omns, agpecoBanHas MUHUCTPY toctuiu Ppannuu Kany
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®otie, 0 posid U MECTE MpaBa B MOJIUTUKE CHIILHOTO rocyaapcTsa: «CHavana dpanmus
(ppaniy3ckuii Hapoa — MPHUM. aBTOPa), MOTOM T'OCYIapCTBO, U HAKOHEL], B TOI Mepe,
B KOTOPOU BO3MOXHO 00€CIIEUNTh UX BBICIITUE HHTEPECHI, ICUCTBYET nMpaBo» (Mathieu,
2021:49). Takum 0Opa3oM, B HEKOTOPBIX CIy4yasiX BBICIINE UHTEPECHI HALUU U TOCY-
JTapCcTBa MOTYT UMETh MPUOPUTET HAJ MPUHIIMIIAMUA BEPXOBEHCTBA MpaBa.

PackpeiBasi ropuaruecKkuil aCleKT KOHIIETITA CHIIBHOTO T'OCYJapCTBa, CIEIyeT
oOpatutbes U K Qritocoh)CKOMy YPOBHIO OCMBICICHHS TPOOIEMBI Uyepe3 KaTeropuu
«TPaBoO CUIILHOTO» U «TpaBo BiacTu». [IpaBo cunbHOro, Kak numiet C.C. Anekcees, —
9TO TIEPBUYHBIM, IO CBOCH OCHOBE B HEMAJIOM CTENEHW OHMOJIOTMYECKUH, CIIOCO0
YCTPOMCTBA )KU3HU «OPTaHU30BAHHBIX c0001IecTB». OH 00pa3yeT HCXOAHBIH, HaYallb-
HBIM OJIOK MepapXUYEeCKOro MOCTPOCHUS KU3HU «OPraHU30BAHHBIX CYLIECTB», B TOM
YHClie M YelloBedYecKoro cooduecta. [IpaBo CHIBHOTO B €CTECTBEHHOM OBITUH —
CYpPOBBIH, JKECTKHUI, MOPON KECTOKUN, HO BMECTE C TEM — MPUPOJIHO-HOPMAIbHBIN,
Hen30eKHbBIN U BIIOJHE 11eJIeCO00pa3HbIil crioco0 nMepBOOBITHON COLMANbHON OpraHu-
3aruu (Alekseev, 1998).

B ycnoBusix mMBHIM3aNMK MPABO CHIIBHOTO MOCTENEHHO MOAM(DHUIIMPOBATIOCH,
IIar 3a maroM ocBOOOXKAAJIOCh OT «YHCTO» OMOJIOIMYECKUX CBOMCTB U MPHOOpETAIIO
YepThl COLMAIIBHOIO sBJICHUSA. B KadecTBe npumepa 3BOJIOLUU «IIpaBa CHIBLHOTO»
C.C. AnekceeB MPUBOAUT IIPABO MeYa — KyJIayHOE MPaBO U MPaBO BOWHEI. Tak, MO ero
MHEHUIO, NPaBO BJIACTH 3HAMEHYET CYILIECTBEHHOE pPa3BUTHE IMO3UTHBHOIO IpaBa.
W npexnie Bcero B €ro mporpecCUBHBIX XapaKTEPUCTHKAX. 3J1€Cb BO3MOKHOE HACHIIUE,
NPUHYKJIEHUE TPEpOraTUBONM «OJHOTO JIMLA» — MOJUTHYECKOH ToCyIapCTBEHHOM
BJIACTH, KOTOPasi HMEHHO KaK BJAacTh HE TOJBKO CIOCOOHA pelaTh Jea o yeMoTpe-
HUIO, HO U 00peMEHEHa OTBETCTBEHHOCTHIO. K ToMy ke BO3MOKHOE HAacCHJIME U TpHU-
HY’KJEHUE 110 Mepe pa3BUTHUs 00IIecTBa Bce Oosiee CTAHOBUTCA MPEIMETOM 3aKOHA U
IOPUANYECKON perflaMeHTaluy, TpuoOpeTast 4epThl MPABOBOTO MIPHUHY KICHUSI.

BwMmecTe ¢ Tem npaBo Bi1acTH — TakoW IOpUANYECKUN (EHOMEH, KOTOPbIi CBUIE-
TEJILCTBYET, YTO MPABO €Ile HE MMEET B MOJIHOH Mepe CBOEro COOCTBEHHOTO OBITHS,
cyBepeHHOCTU. [l0 OCHOBHBIM CBOMM @IapaMeTpaM OHO SBJISIETCS OPYAMEM WM
WHCTPYMEHTOM BJIACTH, €T0 TIPSMBIM BhIpakeHHeM 1 BoromeHneM (Alekseev, 1998).

[IpoummrocTpupyem ckazaHHOE ciienyromuM npuMepoM. CyliecTBEeHHOE yCuie-
HUE aMEpPUKaHCKOI'0 TOCyJapcTBa MPOU30LUIO Oiaronaps NpakTUYECKOMY MpHUMeEHe-
HUIO nposo3riameHHo B 1904—1905 rr. npesunentom T. Py3BenbToM TOKTpPUHBI
«bonbmon nyounkuy» (anra. Big Stick diplomacy), cornacuo xoropoit CILIA Bmpase
MPUMEHSTh CHIIy 32 pyOEKOM B CIIydasiX, €CJIM 3TO MPOJUKTOBAHO UX I'€ONOJIMTHYEC-
CKMMH, SKOHOMUYECKUMHU W MHBIMH MHTEepecamMu (paclIMpuTeNIbHAs HHTEPIpPETAIHs
JTOKTpUHBI MOHPO). 3aKOHOMEPHBIM PE3yJIbTATOM 3BOJIFOLIUH JAHHON JOKTPHHBI CTajIa
aMepHUKaHCKast KOHIETIHS «/[MUHHBIX pyK», TECHO CBSI3aHHAS C Cy1eOHOM JOKTPUHON
CIOPUCIVKITUY JUTHHHOM pykm» (aHTI. Long-arm jurisdiction), KoTopyto copmMyIupo-
Ban Bepxosusrit cyn CIIA B nmene International Shoe v. Washington (326 U.S. 310,
1945). CornacHo 31oil koHUenuuu, opucaukius CILIA pacnpocTpaHsercs Ha BeCh
mup. Ecnn kakoe-nmubo rocyaapcTBo, pU3HMUecKoe WK IOPUINYECKOE JHIIO0 YTPOKaeT
aMEpUKAHCKOW HAlMOHAJIBbHOM 0€30MacHOCTH, TO O0S3aHHOCTHIO COOTBETCTBYIOIINX
rOCy/apCTBEHHBIX CTPYKTYp SIBISE€TCS MpoBelneHue onepauuu «Bo3mesaue» wumm
MPUBJICYCHHE BUHOBHOTO K IOPUAMYECKON OTBeTCTBeHHOCTHU Ha Teppuropun CIHIA.
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B cmyuae, xorma kakoe-1nbo rocyaapcTBO OTKa3blBa€T B OSKCTPaJULIUU «Bpara
AMepHKu», OHO aBTOMAaTUYECKU MOJMNAAAeT MOJ CaHKIMU. Takoi mojaxoAa mpuBen K
TOMY, YTO CHauaja MOJUTOJOTH U >KYPHAJHUCTHI, @ 3aTE€M IOPUCTHI CTAJIM Ha3bIBAaTh
CHIA «MexIyHapOOHBIM >kaHnapMom». OJHAKO BIIOJIHE OYEBUAHO, YTO ISl TOTO,
9YTOOBI «Bpar AMEpHKH», HaXOMSLIMICA B IpeenaXx WHOCTPAHHON HOPUCAMKIINY,
npenctan nepea amepukanckum cynom, CIIA Hepenko rpy0o0 HapymarOT HOPMBI
MEXXyHapOJHOTO MpaBa M HAIMOHAJIBHOI'O 3aKOHOAATENIbCTBA IPYTUX T'OCYIAapCTB.
OTO U €CTh AMEPUKAHCKOE MPABO CUJIBL.

[TockonpKy MpUMEHEHHE CUJIBl U Yrpo3a €€ NMPUMEHEHHUs MPSIMO 3allpelleHbl
MEXIYHApOJAHBIM IPaBOM, aMEPUKAHCKHE MOJUTHKU U IOPUCTHI-MEXIAYHAPOIHUKH
JUISL JIETUTAMAIIMHN U JIETaJIH3aluy NOMUTUKY «Bonbmioi ;yOuHkn» pa3paboTaiu T0K-
TpuHy «IIpeBeHTHBHON camo000poHbl». Ee BrnepBeie 03Byuma npe3uneHt Jx. by,
korna 12 cents6ps 2002 r. Ha 3acenanuu ['enepanbHoit Accambien OOH ykazan Ha
BOKHYIO POJIb «yHpexaromeld camoo0opoHsl» (Zagainov, 2006:29—45). Jlannas
JOKTPHHA JIOJDKHA ObLIA ONpaB/AaTh Iepel MEeXIyHApOAHBIM COOOIIECTBOM U aMepu-
KaHCKHMH W30MpaTesiMU MPOTUBOIPaBHYIO BHENTHIOK onuTnky CIIA, nmpeacraBus
ee Kak 3aKOHHYIO JIesITeIbHOCTh, HAIIPABJICHHYIO Ha 3aIlIUTy HALMOHAIBHBIX HHTEpe-
coB u oxpany 6ezonacaoctu CIIA (Farkhutdinov, 2016:23—31). 3T0 o4eHb HarJIAI-
HBIM IpUMeEp, KOTOPBIA CBUAETEILCTBYET O TOM, YTO CHJIBHOE I'OCYJapCTBO BCEria
CTPEMUTCS IPUJIATh TPABOMEPHOCTh CBOMM HAKa3yeMbIM C IOPUAMYECKOI TOUKH 3pe-
HUS aKTaM arpecCcuu WM MacCOBBIM HApYILICHUSM IIpaB YeIOBeKa.

OpnHaKo ¢ TEOPETHYECKOM TOUKHM 3PEHHUS BaXXHO MOMYEPKHYTh, YTO C MO3HULIUU
CHJIBHOTO TOCYAapCTBa HJEAIBbHOE IPAaBO HE JOJDKHO CYILIECTBEHHO CIEpPKUBATh U
OrpaHUYUBATh TOCYAAPCTBEHHYIO BJIACTb. Takoe MpaBO HEU3MEHHO OcClaliseT
rocynapctBo. [TonpoOyiite 3actaButh CIIA cobirogaTte MexayHapOAHOE TIPABO B UX
OTHONICHUSAX C JAPYTUMHU TOCYAAPCTBAMH U TPUHITUI HaJUIekKAIIel TMPaBOBOM MpoIie-
Iypsl BHYTPH CTpaHbl, U OY€Hb CKOPO W3 CBEPXJEP)KaBbl AMEpHKa NPEBPATUTHCS B
o0bkraHOe TocymapctBo (Malinovsky & Trikoz, 2020:26—29).

Bo ¢panmy3ckom npaBoBeAeHUHU HJiesl TPUOPUTETA UHTEPECOB HAIMM U TOCY-
JlapCTBa HaJl MPABOM U OOIIECTBEHHOM HPaBCTBEHHOCTHIO HAIllJIa CBOE OTPAKEHUE B
xouneruu «la raison d’Etatw! (pp. «cmbicn rocynapctsar). Kax mumer Beprpan
Martbe, BnacThb Uil JOCTHKEHUS BBICIIUX IIeJIel HAllMK U TOCYIapCTBa MOXKET OTCTY-
IUTHh OT KOHIEMIIMH TPABOBOT0 rOCYAapCTBa U MPUHSATH MOJIUTUYECKH LiejecoolOpas-
HOE pellieHue, He OCHOBAaHHOE Ha MpaBoBbIX npeanucanusix (Mathieu, 2021:49).

[TocnenoBarensHo pa3BuBas ujen H. MakuaBemsv o CHUIBHOM TOCYAapCTBE,
anoJioreTsl Teopun «l'ocygapcTBEHHOro MHTEpeca», MplcauTenu JlxoBanHu botepo
(1544—1617) u @punnpux Maiikene (1862—1954) ormeuanu, 4To 11e7Ib TOCYJapCTBA
COCTOMT B YKPEIUIEHUU €r0 MOTYIIECTBA, a B CJOXHBIE IEPUOJIBl — B CO3JAHUH
YCIOBUI BEDKMBAEMOCTH HAIUH, a HE B COOJIIOIEHUH HOPM HPABCTBEHHOCTH U IIpaBa
(Toupictionnaire, 2021). [lanHas Teopusi Halula CBOE OTPAXKEHHE B MOJIUTUKO-
MPaBOBBIX KOHUENIHUAX CHJIBHOTO FOCYAAapCTBa, a TAaKXKe B KOHCTUTYLIHOHHOM IIpaBe
I'epmanun u @pannuu (Baev, 2018:74—82; Fedorov, 2018:124—130).

'Raison d'Etat. Toupictionnaire: Le dictionnaire de politique. Available at: http://www.toupie.org/
Dictionnaire/Raison_etat.htm [Accessed 15th April 2021].
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['maBHas uneonornyeckas 3ajaya CUIBHOTO MpaBa — JIEraJM30BbIBATh U JIETHU-
TUMHPOBATh JII000€ CUIIOBOE OCYIICCTBICHHE BHEUIHUX M BHYTPEHHHX (QYHKUUI
rocy/apcTBa, IpuaaBasi UM IPaBOMEPHOCTb, WJIM CO3/1aBaTh BUIMMOCTb 3aKOHHOCTH,
SKOHOMHUYECKOH W MOJIMTHYECKON 11eJ1IeCO00Pa3HOCTH U 00IEeCTBEHHOW HEOO0XO0UMO-
CTH B JIEUCTBUSIX rocyJapcTBeHHOM BiacTu. KiiaccuueckumMu npumMepamu 37€ch sIBIIs-
torcs He Tonbko CIIA, Ho 1 Kurait, 00BSBUBIIHIA O TOCTPOSHUH «COIMATTUCTHIECKOTO
IPaBOBOTO TOCYZAapCTBa ¢ KuTaiickol cneunpukoit». «CuibHOE NMpaBo» B paMKax
KOHLENTa CUIBHOI'O TOCYIapCTBA XapaKTEPU3yeTCs CIENYOIUMU IPU3HAKAMH.

B upeane nenb ropuaIudecKkoi periiaMeHTaluy 10JIKHA COCTOATh B TAKOM pery-
JMPOBAHUH OOIIECTBEHHBIX OTHOILIEHHI, KOTOPOE HANPABJICHO HA CHIYKEHHE TIOJIUTH-
YECKUX PUCKOB, MEXIYHAPOJAHON HaNPSKEHHOCTH, IPEJOTBPAIICHNE HallMOHAIbHBIX
U PEJIMTHO3HBIX KOH(IUKTOB, KPU3UCOB, BOWH U peBooIuil. OHAKO B peallbHOCTH
camasi BocTpeOOBaHHas 1eJb IIpaBa — MPHUAaHUE JICTaJTbHOCTH U JISTUTUMHOCTH CHJIO-
BbIM BapuaHTaM OCYIIECTBIICEHUSI OCHOBHBIX (DYHKIIMIA TOCY1apCTBa.

Jpyroit npu3Hak «CUILHOTO MpaBa» — MOJUTHU3AIUS cepbl TPABOBOTO peEry-
JUpoBaHMUA. B mpeaMeT mpaBOBOrO peryiMpOBaHHS BKIIOYAIOTCS, MPEXKIE BCETO,
MOJIUTHYECKHUE OTHOIICHHsI. [IpudyeM periaMeHTHPYIOTCSI OHU CTPOTO OMPEIEICHHBIM
00pa3oM (B COOTBETCTBHH C MOJIUTHIECKOH 0OCTAaHOBKON KOHKPETHO-HCTOPHUECKOTO
Teprojia ¥ TOCIOJICTBYIONICH HJieosioruei). B 3akoHopaTenscTBe M paBONPUMEHUTEb-
HOW MPaKTHKE YacTO HCIIOJIB3YIOTCS TaKUE KAaTETOPUH, KaK «HallMOHaJbHas Oe3omac-
HOCTB», «TOCYJJApCTBEHHBIE HHTEPECHD», «IIOJIMTHYECKAs! LIEI€CO00pa3HOCTh» U T. 1.

Janee, METO/ MPaBOBOTO PETYIMPOBAHUS HAMIPABIICH HA YE€TKOE (hOpMYITHPOBa-
HUe 003aHHOCTEH, 3aIIPETOB U JO3BOJICHHM, MO3BOJISIIOIINUX TOCY1apCcTBY 3((HEKTUBHO
OCYIIECTBIISITh CBOM BHYTpPEHHHE M BHelIHHE QyHKUuU. KOpuanuecku 370 BBITJISAIUT
KaK pacUIMpEeHUE MOJTHOMOYUN M KOMIIETEHIIMI rOCy1apCTBEHHBIX OPraHOB U JOJIK-
HOCTHBIX JIUI] U OTpaHruYeHUE (B OCHOBHOM MOJIMTHYECKHX) TIPaB M CBOOO/ YenoBeKa
u rpaxaannHa. [Ipu 5ToM 3aKkoHOIaTeNTbHAS PETIIaMEHTAINS COIeP KaHNsI KOHKPETHBIX
rOCYJapCTBEHHBIX (D)YHKIMH CHENMAIbHO OIpenenseTcss B O0MUX YepTax Uil TOTo,
9TOOBI MPEJOCTaBUTh MPABONPHUMEHUTENI0 MAKCHUMAIbHBIA 00BEM MPOHM3BOJIBHOTO
YCMOTPEHHSI.

Hannuue pabGotaroiero Mexanusma IOpUINIECKOW OTBETCTBEHHOCTH, KOTOPBIH
peyCMaTPUBAET KOPPECIIOHANPOBAHNE CAaHKUUH JIFOOOMY HapyLIEHHIO 3alpEeTOB U
HEUCIOJTHEHHIO 00s13aHHOCTEN CyOBEeKTaMu MOJIUTUYECKUX MPAaBOOTHOIIEHUH. Mepbl
MOJINTUYECKON OTBETCTBEHHOCTH IOPUAN3UPYIOTCS U IEPEBOSATCS B IPABOBYIO CeEpy.

Ha ypoBHe npaBoBoii HAEOJOTUH U IEUCTBYIOILIETO 3aKOHOJATENBCTBA B UCKIIIO-
YUTENBHBIX CIIy4asx (NepedeHb KOTOPHIX HE OINpPENEesIeH) IOIMYCKAaeTCs OTXOI OT
MPUHIIMIIOB BEPXOBEHCTBA MpaBa MPH OCYIIECTBICHUH TOCYIApCTBEHHBIX (YHKITHI.
['unepTpodupoBaHHbIM KHHOIIHBINA M1l IPAaBOBOTO PETYIMPOBAHUS CHIIBHOTO TOCY-
JapCTBa BHYTPHU CTPAHbBI M Ha MEX/TYHAPOJIHON apeHe — 3TO JIMIEH3HsI Ha yOUICTBO,
kotopas Beimaetcst Arenry 007 [[xeiimcy boHy asist TOoro, 9TOOBI OH, 3aIIUIIas JEMO-
KpaTHIO 10 BCEMY MHUpY, MOT «0€3 cyna U CIeACTBUS» YHUUTOXHUTH JlokTopa 310
U BCEX €ro MPUCHEIIHUKOB.

B naubonee aOcTpakTHOM BHJIE «IIPAaBOM CHJIBHOT0» MOKHO Ha3BaTh HOpMa-
TUBHO OGOPMJICHHYIO BOJIIO CyObEKTa OOIIECTBEHHBIX OTHOIIECHUH, MOTEHIIMAI
(BOCHHBIM, T'€OMOJUTUUYECKUM, SKOHOMUYECKUH, IOPUIUYECKHI) KOTOpPOro JaeT
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BO3MO>KHOCTb HaBsI3aTh €€ IPYTMM y4aCTHUKaM OOIIECTBEHHBIX OTHOLICHHUM U IPUHY-
JUTh K €€ UCIOJHEHUIO JIN0OO YHUUYTOXKUTh «IIPABOHAPYILIUTEIIS.

[Ton «CUIIBHBIM ITPaBOM» IIPEIaracTCsi HOHUMATh COBOKYITHOCTD IOPHINYECKUX
NPEINUCAHHbIN, pPEe3yJbTaTUBHO PErIaMEHTHPYIOMIMX OOIIECTBEHHbIE OTHOILICHUS
Omarojapsi ClIaKEHHOMY MEXaHW3MYy TOCYJIapCTBEHHOTO NpuHYKIeHHs. CHibHOE
npaBo (Kak ¥ CHJIBHOE TOCYIapCTBO) MaKCUMAIBHO 3((HEKTUBHO OCYIIECTBIISIET CBOH
(GyHKIIMM, B 0COOCHHOCTH MPABOTBOPUYECKYTO, TPABOUCIIOIHUTENBHYIO M ITPaBOOXpa-
HUTEIBHYIO.

HecMoTpst Ha KaXXyIIylocsl IPOCTOTY, TAHHOE OIpEeJesieHHe UMEET HE TOJBKO
aKaJeMUYECKU, HO U HayYHO-IIpaKTHUecKuil noreHuai. [Ipoananu3upyem KOHKpeT-
HbIM (akT. Mapbl KPYNHBIX €BPONEHCKUX IOpOI0B 00pallatoTCs K KEHIIMHAM C Tpe-
OOBaHUEM HE BBIXOAUTH B TEMHOE BPEMsI CYTOK M3 JKUJIMILA, YTOOBI HE CTATh KEPTBOI
KPUMHUHAJIBHOTO Hama/JeHusi O€KEHIIEB, TaK KaK MOJIMLHUSA HE CMOXKET UX 3aIIUTHUTH,
a B CiIyyae apecTa M OCY>KJEHHs Hala/laBIIuX BECbMa BEPOSITHBI MAaCCOBBIE TIPOTECTHI
U OecropsiiKy, a Takke OOBHHEHHS B aapec rocydapcTBa B pacu3Me M HapYyIICHUH
HOPM TOJIMTKOPPEKTHOCTH. BIioJIHE 04eBUAHO, YTO IPABOOXPAHUTEIbHBIE PYHKIIUN 1
roCy/IapcTBa, ¥ MpaBa B JAHHOM CJIy4ae OCYIIECTBISIOTCS HEAPPEKTUBHO. DTOT (PaKT
C YBEPEHHOCTHIO MTO3BOJISIET TOBOPUTH O 3aMETHOM 0CIa0JI€HUU KOHKPETHOTO TOCyAap-
CTBa U HECOBEPILIECHCTBE €r0 MPAaBOH CUCTEMBI.

Ipu3Haku CUILHOTO TOCYIapCcTBA

3apyOe:KHBIMU U OTEYECTBEHHBIMH YYCHBIMU JJAHO MHOXECTBO T'€OTOJIUTHYC-
CKUX, DKOHOMHYECKHX, BOCHHO-CTPATEIMYCCKHX M COIHAJIbHO-IICUXOJIOTUIECKUX
XapaKTepUCTUK cuiibHOTO rocynapersa (Fukuyama, 2006; Kerimov & Kuksin, 2018).
O/1HaKO MBI COCPEOTOYMM BHUMAHKHE HA MOJUTUKO-TIPABOBBIX MPU3HAKAX HUCCIIEIyEe-
MOT'0 KOHIIENTA.

Ecim mombiTaThesi 0000mMTE HanOOJIEe CYMIECTBCHHBIC MPH3HAKK CHIIBHOTO
rOCyJapCTBa, BBISBICHHBIE COBPEMEHHBIMH HCCIEOBATENIIMU, TO, IO MHEHHIO
JLIL. benoga (Belov, 2019:119), onu MOTyT OBITH CTPyTIITUPOBAHBI B CIIEAYIOLIEM BH/IE:

1) rpynna uaeiiHO-MEHTaNbHBIX MPU3HAKOB, MPEATOaranas Halu4ue Hpas-
CTBEHHOT'0 MOTYIIIECTBA TOCYAaPCTBA, FOCYJAPCTBEHHYO UICOJIOTHIO, IIMBHIN3AIIMOH-
HBIN KOJ pa3BUTHs CBOEH CTPaHBI;

2) rpynna npu3HaKkoB, BKIIIoYaronias B ce0s cuity cOOCTBEHHO rocyAapcTBa Kak
OpraHWYecKol HaJCTPOUKH (OpraHU3aIMK ), BEIpaskaeMasi B €r0 MOJTHOIIEHHOM CyBepe-
HHTETE, JOJDKHOW yCTOWYHBOCTH TOCYIapPCTBEHHOTO TOPS/IKA, B €r0 CTAOMIBHOCTH H
CHOCOOHOCTH YPPEKTHUBHO MPOTHUBOCTOSATH BCEM BHEIITHUM U BHYTPEHHHM BbI30BaM;

3) rpymia, BKITto4aromas B ce0s 3PPeKTUBHBINA MOTEHIINAT CHCTEMBI ITyOIIY-
HOTO yTIPaBJICHHUS;

4) rpymnma COUMalbHO-TIOIUTUYECKUX TMPHU3HAKOB — CHIIBHBIA COLMAIIbHBIN
HOPSIIOK, JISTUTHMHAS BIIACTh, KOHTPOJIb BJIACTH CO CTOPOHBI OOIIECTBa, pa3BUTHE
rpaXJaHCKOTO 00ImIecTBa, dP(PEKTUBHAS MOIUTHYECKAass KOMMYHHKAIUS, HE3aBHCH-
Mbie CMMU, Hanmuuue y BIIACTH HAaMOHAIbHO-OPHUEHTUPOBAHHOW M OTBETCTBEHHOM
JJIUTHL;

514 IroCYIAAPCTBO U ITPABO B COBPEMEHHOM MHUPE



Malinovsky A.A. RUDN Journal of Law. 2021. 25 (3), 506—526

5) rpymnmna MNOJUTUKO-IPABOBBIX NMPU3HAKOB — HAIMOHAJIBHBIA CYBEPEHHUTET
CTpaHbl, HE3aBHUCHUMOE U CIPaBEUIMBOE CYJONPOU3BOJICTBO, JIEMOKPATUYECKHUI
MOPSZIOK POTAllMU BJIACTH, MOJIUTHYECKAs! OTBETCTBEHHOCTh BJIACTH;

6) Tpymnmna, BKIIIOYArOIIasi B ceOsl BOGHHYIO MOIIb CTPaHbl HAJUICKAIIEH CUITBI U
3 PEeKTUBHBIN JUTUIOMATHIECKUN ITOTEHITUAT TOCYIapCTRa.

CunpHOE TOCYIapCTBO, KaK YTBEPXKIIAIOT 3apyOeKHBIE TPABOBEIBI, MOYKET OBITH
KaK JeMOKpPaTHYECKHUM, TaK M aBTOPUTAPHBIM. [leMoKpaTudeckas MOJEIb CHILHOTO
roCyapcTBa SBISETCS MPEANOUTHTEIHHOM, OCKOJIBKY TaKOe rOCyIapCTBO CaMoorpa-
HUYEHO B YPE3MEPHOM IPUMEHEHUH CHJIbl HAIMOHAJIBHBIM M MEXITyHApOJHBIM
MIPaBOM.

ABTOpUTapHbIE IPABUTEIU MOTYT UCIOJIB30BaTh MOTEHIIMA CUIIBHOTO rocyaap-
CTBAa JJIs1 YKPEIJIEHUs CBOEH BJIaCTH TpeMs criocodamu. Bo-nepBbIx, MyTeM MO UIMHHOM
JICTUTUMAIMH, TIOCPEICTBOM TMOJXY4YEHHUS TMOAJIEPKKH CO CTOPOHBI HAaCeJIeHus,
OCYIIECTBIISISL TOJKHBIM 00pa3oM HEOOX0IMMBbIe coluanbHble QyHKIUU. Bo-BTOPHIX,
nyTeM (QanbCcupuKalud TONICPKKHA HACENeHUs, MOCPEICTBOM MAHHUITYJIALUNA Ha
BBIOOpAx ¥ KOHTPOJIS CPEICTB MACCOBOM HHPOpMAIK. B-TpeThHX, MyTeM Mo1aBIeHUS
J000T0 TMOTUTHYECKOTO MHAKOMBICIIHS U CYIOHOTO MpECIIeIOBaHUS MTPEICTaBUTENeH
ommo3unuu (Ham van & Seim, 2017:49—66).

C axkazeMHuYecKOi TOYKH 3PEHHUSI TEOPETUYECKOE BBIIEICHUE JAHHBIX MOJeNeit
CHJIBHOT'O TOCYJJapCTBa M UX CYIIHOCTHAs! XapaKTEPHCTUKA 3aCITy>KUBACT MOAICPKKH.
JlelcTBUTENBHO CUIIBHOE AEMOKpPATHUECKOE MPaBOBOE rocyapcTBO Oe3omacHee JUist
rpakJaHHHa, €ro MpaB U CBOOO/, YeM aBTOpUTapHOE TrocyaapcTBo. [ToaTomy ux nerne-
coobpasHo paznunyarb. OgHako ¢ no3unui «Realpolitik», korga, Hanpumep, AeCTBY-
OLLEro MPEe3UICHTa JeMOKPATHUECKON CTpaHbl OTKIIIOYAIOT OT COLMANIbHBIX ceTel 6e3
HaJIeXkaIel mpaBoBOM MPOLEAYPbI WIIM KOT/IAa CIIELCITYKObI IKOOBI IPaBOBOTO TOCY-
JapcTBa B 00X0/1 IEMOKPATHYECKOTO MapJiaMeHTa CO3/1al0T HE3aKOHHBIE TIOPHMBI JIJIs
MOJIUT3AKITIOYCHHBIX, BHIIICYKa3aHHBINA TOIXO]] SIBJISECTCS HAMBHO-UICATUCTUYECKUM.

B cBs3M C 3THM C NPaKTHKO-NPUKIATHONW TOYKH 3PEHUS MPEACTaBISAETCS
METOOJIOTUYECKH MPABMWIBHBIM OTKA3aThCS OT JOIMOJHHUTEIBHBIX NMPU3HAKOB CHIIb-
HOT'O TOCYZAapCTBa KaK aBTOPUTAPHOTO WM JEMOKPATHYECKOT0, MPEXJIe BCEro M3-3a
Pa3MBITOCTH MOHITHN «aBTOPUTAPH3M» U «IEMOKPATHUSD MPUMEHUTEIHHO K paccMar-
pUBacMOMY KOHILIENTY.

CdopmynnpyemM OCHOBHbIE KPUTEPUH, BBISIBICHHE KOTOPBIX MO3BOJIUT CIIENATh
OJIHO3HAYHBIM BBIBOJI, YTO MEPE] HAMU TOT CAMbI OOBEKT U3YyUEHHUS — «CHIIbHOE
roCyAapCTBOY.

1. TocynapcTBeHHas BIACTh JierajibHa U JieruTUMHA. [lox neraibHOCTHIO B 1aH-
HOM CITydae MOHMMAETCS 3aKOHHBIN (KaK MpaBWIIO, KOHCTUTYIIMOHHBIN) crioco0 opra-
HU3AIMH U OCYIIECTBIICHHS BIIACTH, a TAK)KE MPOIIECC ee Mepexo/ia OT OJHOTO MpaBu-
TeNs K Apyromy. B oTHOmeHu# ci1aboro rocyaapcTsa JIEraJbHOCTh BIACTH MOXKET
OBITH IPEIMETOM PACCMOTPEHHUSI KOHCTUTYLIMOHHOTO Cy/ia WM OpraHa MeXIyHapo-
HOTO MpaBocy1usl. JISTHTUMHOCTB MPEACTABISET COOOH MOTHYIO MOAIEPIKKY HAPOIOM
¥ B HEKOTOPBIX CIIy4asx MEKIYHApOIHBIM COOOIIECTBOM T'OCYAApPCTBA M €0 MEXIY-
HapOJHON, SKOHOMHUYECKOH, COIIMATbHON U MPAaBOBOW MOJUTHKH, a TAKXKe J0OPOBOJIb-
HO€ MCIIOJIHEHUE TpakJaHaMHU M JOJHKHOCTHBIMHU JIMLIAaMU TPUHHUMAEMBIX TOCYJap-
CTBOM 3aKOHOB. IIpu 3TOM BakHO YTOYHHTb, YTO HApOJ HAAENSET rOCyAapCTBO HE
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TOJIBKO BJIACThbIO M3aBaTh 3aKOHBbI U MPUHYKJATh K UX HCIOJIHEHHIO, HO U MPAaBOM
HapyulaTb UM OTMEHSTh 3aKOHBI, J€EHOHCHUPOBATh MEXYHAPOJHBIE TOTOBOPHI, HE
OTBEYAIOIIE CTPaTerMuecKuM HMHTepecaM rocyaapcraa. JIroOble MacuITaOHble aKIMU
IpakJJaHCKOI'0 HETIOBUHOBEHMsI, 0TKAa3 BOEHHOCIIYKaIllUX OT MPHUCSATH, HAIUYHE PEBO-
JFOIIMOHHOM CUTYaIlK B CTpaHe, MHOCTPAHHOE BMENIATEIbCTBO B JIeJIa TOCY1apCTBa C
IEJIbI0 BOCCTAHOBJICHHSI HOPS/IKA M KOHCTUTYLMOHHOTO CTPOSl CBUIETEIbCTBYIOT
0 IIOTEPEe TOCYAAPCTBOM CBOEH JIETUTUMHOCTH.

2. l'ocymapcTBeHHas BJIaCTh CIIOCOOHA Ha CIpaBeTHBOE U AP (HEKTUBHOE HAJIO-
roo0JokeHue Ou3Heca u rpaxkaad. Hajmorun — 3To BakKHEHIIH TPU3HAK TOCYIapCTBa,
a UX coOMpaeMOCTb — 3aJIor €ro SKOHOMHMUECKOW cTabmipHOCTH. HecnocoOGHOCTH
rocy/1apcTBa yCTaHABIMBATh CIIPABEIMBbIE HAJIOTH MOKET MIPUBECTH BIACTD K IOTEPE
JIETUTUMHOCTHU KaK MAKCUMYM M K 9dKOHOMUYECKOMY KPU3UCY WM K OErCTBY KanuTasa
3arpaHully — Kak MUHUMyM. OTCYTCTBHE yMEJIOTO HaJIOrOBOIO a/IMUHUCTPUPOBAHUS,
m10xasi paboTa 1o B3bICKaHUIO HAJIOTOBBIX HEJJOUMOK — CBUJETENHLCTBO HEAPHEKTUB-
HOCTH I'OCYJIJapCTBEHHOTO YIIPABJICHUS.

3. 'ocynapcTBeHHas BiacTh criocoOHa 3(p(PEeKTUBHO OCYLIECTBIATh PEryIATHB-
HYIO (IIPaBOTBOPUYECKYIO) (DYHKIMIO (OTEPATUBHO NMPUHUMATh HEOOXOIMMBIE 3aKOHO-
JaTebHbIe aKThI JJISl IIPABOBOTO PETYIUPOBAHUS HanOoJee BaXKHBIX OOIECTBEHHBIX
otHomreHuk). [Ipu 3TOM cucTema pas3zieneHus BIacTeil paboTaeT 4YeTKO M CIaKCHHO,
0e3 MapJIaMEHTCKUX W IMPaBUTENIbCTBEHHBIX KPHU3MCOB WM TMONBITOK UMIHMYMEHTA
npe3nzeHTa. BcrmomHuM, BO BpeMeHa mpe3uieHTcTBa b. EnblMHA pocCHMCKUN
napjJaMeHT 3HAUYWUTENbHO 3aTATMBal PACCMOTPEHHE 3aKOHOINPOEKTOB, BHECEHHBIX
MIPE3UJICHTOM, a MPE3UAECHT 4acTO Hajarajl BETO Ha HEyTOJHbIE EMY C NOJIMTUYECKOM
TOYKH 3PEHUS 3aKOHOIPOEKThI, YTO HEU3MEHHO 0CIa0JIsUI0 TOCYAAPCTBEHHYIO BIACTb.
Takum o0Opa3oM, JIMHHBIA IepedeHb MEPBOOUYEPETHBIX 3aKOHOIPOEKTOB, KOTOPBIH
MOXHO YBHAETh Ha OQHMUIMAIBHOM caiiTe 1000ro mnapiaMeHTa, He MPUHATHIX
B YCTaHOBJICHHBIN CPOK, OTCTaBKU MPABUTEILCTBA U POCITYCKH MapjaMeHTa, MOMBITKU
MMIIMYMEHTA MPE3UIEHTa — SIBHBIE IOKA3aTENIN TOTO, YTO B «JAHHOM KOpPOJIEBCTBE HE
BCE 0JIarOIOTyIHOY.

4. T'ocymapcTBeHHas! BIacTh COCOOHA 3()()EKTUBHO OCYIIECTBIISATH IIPABOOXPaA-
HUTENBbHYIO QyHKIMIO. [IpaBOMOpSI0K B CHIIBHOM TOCYJapCTBE €CTh CBUACTEIHCTBO
YMEJIOr0 KOHTPOJISl TOCYAapCTBOM MPECTYIMHOCTH M MPABOBOIO MOBEAEHUS TPaXKJIaH.
Bricokuil ypoBeHb NpPECTYNMHOCTH, KOTJa MPECTYMHBbIE TPYMIUPOBKH IO CBOEMY
MOTYIIECTBY MOT'YT KOHKYpUPOBaTh C FOCYJapCTBEHHBIMU OpraHaMu (TeppopuUcTHYe-
ckas opranuzaius «/cinaMmckoe rocyaapctsoy» B CUpHM; TUPAThI, OpyAYyIOIINe BOIN3U
6eperoB BOCTOYHOA(PpPUKAHCKOTO rocynapcTBa CoManu; HEOHAIIMCTCKUI BOOPYIKEH-
HBIN OaTabOH A30B Ha YKpauHe), HA000POT SBISIFOTCS CBUAETEIHCTBOM CYIIIECTBEH-
HOro ocnabieHus rocyaapcTBa. llorpoMbel W ynauuHbBIE OECHOPSIIKH, C KOTOPBIMHU
MOJINLUSL JOJTO€ BPEMS HE MOMKET TaKKe CIPABUTHCSA, KPAaCHOPEYMBO TOBOPST
0 Hea((HEKTUBHOCTH TOCY/IapCTBa.

D¢ dexkTuBHOCTH MPAaBOCYIMSI U BBHICOKAs MCIOJHUMOCTD CYACOHBIX PEIICHU
CBUJETEILCTBYIOT O CUJIBHOM CyJIeOHOM BJIacTH, a, CIE0BATENbHO, M O CUJIE FOCyAap-
CTBA, yUUTHIBast TOT (akT, yTo J1I0OOE CyneOHOe pelIeHHe WM MPUTOBOP BBIHOCSTCS
0T UMEHU rocyjaapcrsa. Bronne o4eBUIHO, YTO TOCYAApPCTBO, B KOTOPOM OOJIBILINH-
CTBO 3aKOHHBIX M OOOCHOBAHHBIX PEUICHHH, HampuMep, N0 NPUHYAUTEIHLHOMY
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B3BICKAHUIO AJIMMEHTOB WJIN 33/10JKEHHOCTEH 10 KBAPTUPHOM IJIaTe HE UCIIOJHSIOTCS,
BpSJ JIU MOYKHO Ha3BaTh 3(()EKTUBHBIM.

Pazymeercs, BblllIeyKa3aHHbIN MepeueHb MOYKHO YTOUHSTH JO OECKOHEYHOCTH.
3neck ykazaH JIMIIb mMinimum minimorum TeX KPUTEPHEB CHIBHOTO TOCYAapCTBa,
KOTOpbIE JETepPMUHHPOBAHbl OOIIETEOPETUYECKOM aeduHuIMel rocyaapcrBa U
yuenueM o ero GpyHkiusax. FOpunuueckoii nokrpunoit (Kravchenko, 2015:358—365)
U JCHCTBYIOIIMM 3aKOHOAATelnbcTBOM (Hampumep, Yka3 Ilpesupenra PD ot
04.02.2021 Ne 68 «O06 ormenke 3 HEKTUBHOCTH NEATEITBHOCTH BBICIIAX TOJKHOCTHBIX
it cyosekToB Poccuiickoit @enepanuu u AesTEILHOCTA OPTaHOB MCIIOJTHUTEITBHON
BracTu cyOwnekToB Poccmiickoit denepanumn») pa3paboTaHbl pa3IUYHbIC KPUTCPUU
3¢ PEKTUBHOTO TOCYIapCTBA, KOTOPHIE TAKXKE MOXHO HCIIOJIB30BAaTh MPU TEOPETHKO-
MIPaBOBOM HCCJICZIOBAHUN aHAIM3UPYEMOT'0 KOHILIETITA.

Benukasi nep:kaBa Kak CHJIbHOE IOCY1apcTBO

BakHOl CTOPOHOM KOHIIENTa CHIIBHOTO FOCYAapCTBa SIBIISIETCS €0 BHEIIHEIO-
JUTUYECKOE U3MEPEHUE, KOTOPOE BO MHOTOM JIETEPMUHUPYET MEKyHAPOIHO-IIPABO-
BbIE aCIEKThl aHATU3UpYyeMoro (peHomeHa. Peub B JaHHOM cilydae WIET O KaTeropuu
«BEJIMKas JepXaBay, B paMKaxX KOTOPOH IOJMTOJIOTHSA, IOPUCIPYICHIMS U HayKa
MEXIYHapOAHBIX OTHOIIEHUI PacCykIatT O POJIM CHIBHBIX FOCYAapCTB B MUPOBOM
MIPaBONOPSIKE.

Kak yka3biBaercs B JIMIJIOMAaTUYECKOM CIIOBape, TEPMUH «BEJIUKHE JEPIKABBI»
o003HayaeT HanboJsiee MOILHBIE TOCYIapCTBa, UTPAIOLIUX BEIYILIYIO POJIb HA MEXKIY-
HapoHoil apene’. Co BpemeHn Benckoro xonrpecca 1815 T. Tak Ha3bIBAIMCh IISITH
eBporeickux aepxas: BenukoOpuranus, @panuus, Asctpus, [Ipyccus u Poccus,
MOCKOJIbKY WMEHHO OHHM MPEUMYIIECTBEHHO YIPABISUIM MOJUTUYECKON KU3HBIO
EBpomnel. Peus nner o 3HameHUTOM «EBpOIENCKOM KOHLIEPTE» KAK CHCTEME MEXKIAyHa-
POIHO-IIPAaBOBOI'0 PETYJIUPOBAHUS MEXKIOCYAAPCTBEHHBIX OTHOLIEHUH. OTIMYNTENb-
HOU 4epTOol 3TON CUCTEMbI MEXTYHAPOIHBIX OTHOIICHUH (TaK Ha3bIBAEMOM «KOHIEPT-
HOW JWIUIOMAaTHW») CTajla HEOOXOAWMOCTh COTJAchsl BEIMKHX JEp)KaB Ha JOObIe
TeppuTOopHalibHble n3MeHeHus B EBpone (Romanova, 2016:7—17).

Jo 1919 r. «Benukue aepxaBbl» peliaiy KapAuHalIbHbIE MEKIyHAapOJHbIE TIPO-
OsieMbl Ha KOH(EPEHLUAX, 0 Pe3yIbTaTaM KOTOPBIX OHM 3aKJIIOYaIN MEXIY co00it
MEXIyHapoAHble 10roBOpbl. OCTalbHBIM CTpaHaMm, UMEBIIUM CTaTyC LUMBUJIM30BaH-
HBIX HAllM{, aBTOMAaTHYECKH [IPEAJIaraioch IPU3HATh TOT NOPSAOK, KOTOPBIN yCTaHaB-
uBasics 3TuMu goroBopamu. B 1919 r. 6puta cozmana Jlura Hanmit kak mocTosTHHBII
MEXIYHAPOJAHBIA OpraH, IPU3BaHHBIA B TOM YHUCJIE pelIaTh BOMPOCHI, KOTOPbIE paHee
penraauch Ha KOHPEPESHIUAX «BeTUKUX fAepxkany. [Ipeemankom Jlnru Harmii ¢ 1945 .
craia Opranmzamnus OO0benuHeHHBIX Hammii. M BIUIOTH 70 HACTOSIIETO BpPEMEHH
«BEJIMKMMHU JEp’KaBaMW» CUUTAIOTCS NOCTOsiHHbIE uieHbl CoBera bezomacHocT

2 lumomaruyeckuii cnoBaps: B 3 1. T. 3 / pen. A.A. T'pomeiko, A.I. Kosanes, ILII. CeBocTbAHOB,
C.JI. TuxBuHCKHH. 4-€ U3A., mepepad. u non. M.: Hayxka, 1986. 752 c.
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OOH — Poccus, CIIA, Benukooputanus, Opannus u Kurail, Ha KOTOPBIX JIEKUT
OTBETCTBEHHOCTD 32 COXPAHEHUE MEKyHAPOJHOTO MUPa M 6E30MacHOCT .

Kak ormeuaercs B IOpuandeckom cioBape, «BeTUKUE JIEP>KaBb» — 3TO TaKue
rocy/apcTBa, KOTOpbIE Oylarofaps CBOEMY BOCHHO-TIOJUTHUYECKOMY MOTEHIIHAITY
OKa3bIBAIOT ONPE/IEIISAIONISE BIMSIHNE Ha CHCTEMY MEXITyHAPOIHBIX U MEXKTyHApOIHO-
npaBoBbIX oTHomIeHui. [Tocie Bropoit MuUpOBOil BOWHBI BETUKUMHU JAep:kaBamMu Gop-
MaJIbHO CUMTaroTcs noctossHHble wieHbl CoBeta bezonmacHoctn OOH: PO (CCCP no
25 nexabps 1991 r.), CIIA, Benukoopuranwust, @panmws u Kuraii. CoBpeMeHHBIH cTa-
TyC BEJIMKOW JI€p>KaBbl HE NMPOTUBOPEUYUT IMPHUHLHUITY CYBEPEHHOIO PABEHCTBA TOCY-
JIapCTB, a MpeACTaBiseT co00M NOTUTUKO-IIPABOBOE OTPAKEHHUE UX PEaIbHOM poiu B
MeXAyHapoAHOH ku3HU. Oco0oe MOJIOKEHNUE BEIMKOM JepikKaBbl, 3aKPEIUIEHHOE B
Ycrase OOH, hopmanibHO 00BsACHSIETCS JIeKaIIeH Ha HUX TJIaBHOW OTBETCTBEHHOCTHIO
3a MojiepKaHrue Mupa u Beeootnel 6ezonacHocTr. COOTBETCTBEHHO BBITEKAIOIUM U3
9TOW OTBETCTBEHHOCTH O0SI3aHHOCTSIM BEJIMKHUE JI€P>KaBbl HAIETICHBI OCOOBIM MIPABOM,
BOILIONIEHHBIM B MPUHIIAIIE eAuHOracus >Tux cTpan B Cosete besonacnoctu OOH*.

B 3apy0exHO# MOIMTUKO-TIPAaBOBOW HAYKE MPUHSATHI APYTUE MOAXOBI K OIpe-
JICJICHUIO «BEJIMKOU AepxkaBbl». Tak, no MHeHuto KonresaH Llall, cnenyer pasznuuarth
BEJIMKHE U Manble epxkaBbl. OTCyTcTBHE (HOPMATBHO-IOPUAMYECKOTO KPUTEPHS, 10
MHEHHIO KUTAlCKOTO IOPHCTa-MEXIyHAPOIHHUKA, HE MEIIaeT MUPOBOMY COOOIIECTBY
3HATh NEpeyYeHb BENMKUX JepkaB. Tak, rocyaapcrtBa, Bxoxadummue B G-7 (Ppanuus,
Iepmanus, Utanus, SAnonust, Benukoopurtanus, CIIIA n Kanaga) Heo6xoaumo oTHe-
cTH K BenukuM. [Ipyrue rocynapcersa, Bxoasumue B G-20 (AprentuHa, ABCTpanus,
bpazunus, Uanus, Uanonesus, Uranus, Kanana, Kurtaii, Mekcuka, Poccus, Caynos-
ckast Apasusi, Typuus, FOAP, FOxnas Kopes, EBponeiickuii Coro3) ciemayeT OTHECTH
K BIMATENBHBIM TOCynapcTBaM. OCTalbHBIE TOCYIapCTBa SBISIOTCS MAJIBIMHU
JiepKaBaMu.

Benukue u BiusTeIbHBIE TOCYIAPCTBA MOTYT COMPOTHUBIISITHCS HOPMaM MEXKITY-
HApOJHOTO TpaBa (OTKA3bIBATHCSA OT 3aKIIOYEHHUE HEBBITOJHOTO MEXIyHAPOIHOTO
JIOTOBOpA WJIM BBIXOJIUTH M3 HETO), W UIA HUX OHO SIBIISICTCS «CJIa0BIM IPaBOM.
B cBoeil nesaTenbHOCTH OHU PYKOBOJCTBYIOTCSI MOJUTUYECKOHN 11€1eCO00pa3HOCTHIO
(mopmamu «Realpolitik»). Masie rocygapcTsa 00si3aHbI IPUACPKUBATHCS IPHHIIUTIOB
1 HOpM MekayHapoaHoro npasa (Congyan, 2013:755—795).

Kak oTMeuan u3BeCTHBI OTEYECTBEHHBIN IOpUCT-MexayHapoaauk U.U. Jlyka-
1IyK, B 3apyOexHON JAOKTPHUHE BCTPEUAIOTCS SBHO MPOTHUBOpPEYAIINE MEXKIyHApO.l-
HOMY IIpaBy OLIEHKHU poJiH BenukuXx aepkas. [To muenuto C. 'opdpmana: «B mexayHa-
POIHBIX JUKYHTJISX JIEB, @ HE METyX MPOKIAAbIBACT MyTh. OCTANbHBIC TIO JKETAHHUIO
MOTYT UCKITIOYUTENLHO CJIEI0BATh 32 HUM WJIM YMOJIKaTh, KOTAa oH peraut». [Ipodec-
cop l'aBaiickoro ynmBepcutera M. ['aac moBecTBOBas: «B HamboubInei creneHu
MOTyYHe JIep>KaBbl OepyT Ha ceOst poJIb MPABOTBOPILIEB WIIM IPABOHAPYIIUTENCH; MEHEe
MOTy4YH€ rocyAapcTBa JOJKHBI OBITh YJOBJIETBOPEHBI POJIbIO COOMIOAAIOIINX HOPMBI
WK TIpesararomux kK Hum nonpasku» (Lukashuk, 2004).

3 Munnomaruyeckuii cosaps: B 3 1. T. 3 / pen. A.A. I'pomsiko, A.I'. Kosasnes, ILI1. CeBoctbanos, C.JI. Tux-
BUHCKHH. 4-¢ u31., mepepad. u non. M.: Hayka, 1986. 752 c.

“ Bonpwod  ropuauueckuii  ciaosap, / coct. B.H. Jlomomos. M., 2001. Pexum mocryma:
https://juridical.slovaronline.com/863-VELIKIE DERZHAVYT (nata o6paruenus: 15.04.2021).
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C ¢opManbHO-IOPUANYECKON TOYKU 3PEHUS] ONPENCIHUTh MEPEYCHb BEIUKUX
JIep’KaB MOXHO IOCPEICTBOM pacIIMpUTEIbHOIO ToJaKoBaHus cT. 23 YcraBa OOH,
corimacHo kotopoii Kurtaiickas Pecrybnuka, @pannus, Coro3 Coerckux Coruanu-
ctudeckux Pecryonuk (HpiHe — Poccutickas ®@enepanms), Coenqunennoe Kopomes-
ctBo Benukobputanuu u CeBepnoit Mpnannuum u Coenunennsie llltatel AMepuxu
ABIIAIOTCA MOCTOsHHBIMU wieHaMu Coeta besonacnoctr OOH. Jloruka paccyxaeHuit
31ech mpocrtas. Ecnu BhIIEyKa3aHHBIM TOCYAapCTBaM JIETaJIbHO JOBEPEHBI CYIbOBI
MUpa, 3HAYUT UX CIEAYET CUUTATh CAMBIMU CHUJIBHBIMU FOCYAApCTBAMH HA IUIAHETE —
«BEJIMKMMH MUPOBBIMH J€PKABAMUY.

[Tepeuens BeaymUX perHOHAIBHBIX JIEPKAB MOXKHO OOHAPYKUTH MOCPEICTBOM
aHaJIM3a NOJIMTUKO-IIPaBOBBIX AOKTPHH, ACHCTBYIOLIETO 3aKOHOAATENIbCTBA U IIpak-
THKH €ro NpUMeHeHHus1. Tak, COracHO €BPOIENCKON KoHIenuuu «EBpora pa3HbIX CKO-
pocCTeil» 4eThIpe TrocylapcTBa SIBISIOTCS JokoMmoTuBamu EBpocorosza (I'epmanus,
Opannus, Utanus u Mcnanus), a octaibHble rOCyapcTBa B CHIIy UX OTCTaBaHUS B
SKOHOMHUYECKOM, NPAaBOBOM U COLMAJIBHOM PAa3BUTHUH WMIPAIOT POJb JOTOHSIOIINX
B eBpouHTerpanuu. EBporielickas OropokpaTusi MO3BOJISET roCyaapcTBaM-ayTcaiie-
paM IOCTENEHHO 3BOIIOLMOHNPOBATE B CTOPOHY €BpOIEHCKUX HeHHocTel. Hanpumep,
karonuueckoi Ilonmpime paspemaercss BpeMEHHO HE paTH(UIUPOBATH TE AaKThI
€BPONEUCKOro IMpaBa, KOTOPBIE 3aKPEIUISIOT 3a JKEHIIMHOW abCONII0THOE MpaBO Ha
abopt. Bexymme eBponeiickue aepkaBbl 4epe3 MHCTUTYTHI EBpOCOI03a JUKTYIOT CBOKO
BOJIIO JPYr'MM CTpaHaM EBpombl, MOCPEICTBOM MPHUHATHS 0O0A3aTENbHBIX JUIS
ucnoaHenus qupexktus EC.

IIpaBoBasi JKCHaHCHUS BEJIUKHX JIepPiKaB

B IByCTODOHHMX OTHOIICHUSIX «BEJMKAs JepKaBa — Mayias JepKaBay»
(«cHIIBHOE TOCYIApCTBO — CI1a00e TOCYNApCTBO» WM «METPOIIOIHS — KOJIOHUS)
WHTEPECHBIM NPEIMETOM HCCIIEOBAHUS C TOYKU 3PEHHS TEOPHUHU IpaBa BHICTYIAET
npo6Oyiema nipaBoBoit skcrancuu (Karnaushenko & Trikoz et al., 2019).

[TpaBoBast skcmancusi, mo MHeHHIO JI.B. CokoybckoM, TpeacTaBiseT coOoi
TaKyro GopMy IpaBOBOM aKKyJIbTYpaIUH, IIPH KOTOPOI IPEIoIaracTcs HACHIbCTBEH-
HOE€ OJJHOCTOPOHHEE HABS3bIBAHWE OJHOMY OOIIECTBY WIJIM €0 YaCTH OINPEeIICHHBIX
9JIEMEHTOB TPABOBOI KYJIBTYpPhI IPyroro comuyma. ABTOp MPUBOIMT PsiJl MPU3HAKOB,
M0 KOTOPBIM 3KCIAHCHsI OTIMYAETCs OT APYruX (opM MpaBOBOW aKKyJIbTYpalLlUU:
1) ona mpezacraBisier co0Ol HAaCHILCTBEHHOE HABS3BIBAHHE KYJIbTYPHO-TIPABOBBIX
¢dopM colmyma-I0HOpPAa CHJIOBBIMH CPEACTBaMH; 2) CONPOBOXIACTCS OTPHIAHHEM
rOCYJJapCTBEHHOTO CYBEPEHHUTETa M HAIMOHAIBHOW MPABOBOW KYJIBTYPBI COLIMYMa-
penunuenTa; 3) HapymaeT CUCTEMHOCTh HAlIMOHAIBHOTO MPaBa, MOPOXKAALT Ty alTu3M
MIPaBOBOW CHUCTEMBI COIIMyMa-pelUnuenTa; 4) TUKTyeTcsl He MOTpeOHOCTAMH o0IIe-
CTBa-pELIMIINEHTA, a CIYXXUT YNPOUYCHUIO COLUATBHO-DKOHOMUYECKUX WU MOJIUTUKO-
NpaBOBBIX MO3HLUH coryMa-aoHopa (Sokolskaya, 2014:13—38).

[TpumepoB mpaBoBoOl SKCIaHCHU MHOkecTBO. OHa U3BECTHA €IIe C He3amamsIT-
HBIX BpEMEH, Hampumep, korma B 1066 r. mox NpPeABOJMTENBCTBOM TepIiora
BunbrenbMa ObUTO COBEPIICHO HOPMAHICKOE 3aBOCBaHHME AHIIIHMU, B PE3yJIbTaTe
KOTOPOTO 3aXBAaTYMKH CTAIH OTMEHSTh CTAPHHHBIC MPABOBbIC OObIYAM M MECTHBIE
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TPaJULIMU AHIJIOCAKCOB, MOJOXHMB HAayaJllo (POPMHUPOBAHUIO AHIVIMHCKOIO OOLIETOo
npasa. [[pyroii mpumep, korja Bo BpeMeHa Benmkux kpecToBbix moxonos 1096—1272 rr.
cpeay IOKOPEHHBIX HAapoJOB (KaK IMpaBWJIO, MYCyJbMaH M SA3bIYHUKOB) AKTUBHO
HACaX/1al0Ch HE TOJbKO XPUCTHAHCKOE BEPOYUEHHE, HO U HEKOTOpPble€ MHCTUTYTHI
3aI1aIHOEBPOIIEHCKOTrO IIpaBa.

B snoxy pa3Butusa umnepuanusma, kak numer O.A. JKuakos, MeTpoIoyinu Bme-
CT€ CO CBOMMH TOBapaMH, KallUTaJaMH U HUICSIMH SKCIOPTUPOBAIM M CBOE IPaBO,
HacaXJlaIM ero CWJION B KOJIOHMSX, TPOTEKTOpATaX, OKAa3aBIIUXCS B 3aBUCUMOCTH OT
eBporeiickoro kanutana (Zhidkov, 1971:31).

C NOIUTHUKO-IOPUANYECKON TOYKH 3pEHMsI NIPABOBAsi IKCIIAHCUS MPEACTaBIIAET
co00li HaBA3bIBAHUE IIPaBa CUIIBHOI'O TOCYAapcTBa c1a00My IOCYAAapCTBY B KauecTBE
JEHCTBYIOIEr0 HOPMATUBHO-TIPABOBOTO PETYJIISITOPA C LIENbI0 00JeTYeH s ero yIpas-
asiemoctu. [IpaBoBas 3KCHAHCUS — 3TO HEBOEHHBIM C€IOCOO 3aXBaTUTh JPyroe
roCyJJapcTBO U JIESTUTUMHO MOJYMHUTH €ro cBoei Bose. KOpunndeckas J1oruka 3/1ech
cienyromas. [IpaBo B OJUTUKO-TIPAaBOBOM CMBICIIE €CTh 3aKpEIUIEHHAs! B 3aKOHE BOJIS
KOHKpPETHOro Hapoja (rocyaapcta). [Ipu pacnpocTpaHeHHHM HAllMOHAIBHOTO IIpaBa
CHJIBHOTO TOCYJapCTBa Ha TEPPUTOPHUIO IPYTUX TOCYAApPCTB IMOKOPEHHBIE HAapOJIb
MIOCPEACTBOM IPABOBBIX CPEIACTB IMPHUHYXKIAIOTCA IMOKOPATHCA BOJIE YYKE3EMLEB.
[TonuTuKO-npaBoBasi TOHKOCTh CUTYaLMH 3aKJIFOYAETCS B TOM, YTO J€-I0pe MOKOPEH-
HBIIl HapoJ Ha TEPPUTOPUU COOCTBEHHOIO TrOCYJapcTBa OOsA3bIBaeTCA COOIIONATH
MHOCTPAaHHOE IPaBO KAaK CBOE COOCTBEHHOE, IIOCKOJIbKY B pE3yJIbTaTe IPaBOBOU
9KCHAHCUU OHO CTAHOBUTCS YaCThIO €r0 MPaBOBOI CUCTEMBI.

Pazymeercs, B OOJIBIIMHCTBE ClIyyaeB MpaBOBas SKCHAHCUS MacCKUPYETCs MO
[IPOCBETUTENIbCKO-LIMBUIIM3ALMOHHYI0O ~ MHUCCHUIO,  HampuMmep, «OOrom3OpaHHOTO
HapoJlay WJIM «IIPOCBEIIEHHOTO TOCYAAapCTBa», OMNPAaBAbIBACTCS OJArMMHU ILEISIMU:
pacnpocTpaHeHHe XPUCTHAHCKOTO BEPOYUYCHMS Y OTCTAJbIX HApOJOB; 3allUTa IpaB
¥ CBOOOJ uesloBeKa M rpaxk/IaHUHA, IPOBI)KEHUE UJICalIOB IEMOKPATHH, TIOCTPOCHHE
MIPaBOBOTO TOCYAAPCTBA, IOpUANYECKas 3alIUTa COOCTBEHHOCTH U Ou3Heca U T. JI.

U nasxe TEpMUHOJIOTMYECKH €€ TPEANOYNTAIOT Ha3bIBaTh OoJiee 6J1aro3By4yHO —
«IIpaBOBasi aKKYJbTypalus», KOTOpasi IOJKHA MPEACTABIATh cO00i T0OPOBOIBHYIO
peueniuio caadbbM (OTCTaIbIM B MPABOBOM Pa3BUTUH) IOCYIApPCTBOM JIYUIIUX 3apy-
OEXKHBIX IOPUAMYECKIX 00pa3loB (MIeabHbIe KOAEKCHI, 0eCIpoOeIbHO peraaMeHTH-
pytomue Bce cepbl OOIIECTBEHHBIX OTHOUIEHUI BMECTO IPABOBBIX OObIYAEB; CY
MIPUCSKHBIX, BCETAAa BBIHOCSIIUI CIIPABEUIMBBIM IPUIOBOP BMECTO CyAa MEJKHUX
BOJKICH; pa3JiefieHue BJIACTEH, rapaHTHUPYIOIIee IPaXk1aHaM 3alIUTy OT BCECHJIBHOTO
rocyJapcTBa, BMECTO COBETA CTAPEHIIINH U T. 11.).

Kak npaBuiio, B mporecce mpaBoBOH SKCHAHCHUU Pedb MJET O HaBSI3bIBAHUU
OoJiee MPOrpecCUBHBIX (C TOUYKH 3PEHUSI CHIIBHOTO TOCY/AapCTBA) MPAaBOBBIX HJICANIOB,
3aKOHOAATEIbHBIX AKTOB U FOPUINYECKHUX YUPEKICHUN OTCTAIIOMY B IPAaBOBOM pa3BU-
TUU c1abomy rocyaapcTBy. Ha nmpakTuke 3To MOXKET BBIVIAAETH CIETYIOIUM 00pa3oMm:
1) oTMeHa EHCTBYIOIKX B €1a00OM rOCylapCTBE TPAIULMOHHBIX UCTOYHHUKOB IpaBa
(Hampumep, 0TKa3 OT 0OOBIYHOIO MpaBa, 0OBABICHUE MPABOBOTO OOBIYAS MEPEKUTKOM
IPOILIOr0, YCTAaHOBJIEHHE CAHKIMU 3a CICI0BAaHME OTMEHEHHOMY IIPABOBOMY
00bIYar0); 2) OTMEHA PEIMTHO3HBIX MCTOYHUKOB IIpaBa (HAIpUMeEp, AEUCIaMU3alUs
IpaBa OTJIEJIbHBIX MYCYJIbMaHCKUX TOCYIApCTB) U MOMNBITKA 3aMEHUTh X CBETCKHUMHU
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WUCTOYHUKAMHU CHJIBHBIX TOCYNapcTB; 3) yNpa3gHEHUE WIH Jaxe OObSBICHHE BHE
3aKOHA KaK yCTapeBIIMX CYIIECTBOBABLIMX paHee (TPaJuLMOHHBIX) CIIOCOOOB pa3pe-
IICHHUS CIOPHBIX CUTYyallMil M IOPUANYECKUX KOH(IUKTOB; 4) Koaudukanus mpasa
cimaboro rocynapcta (0e3 ydyera €ro MCTOPUYECKOW M PETUTHMO3HON CHEH(HUKN)
110 3aI1aIHOMY TUITY, TUKBUJAIMS TPAJUIIMOHHBIX IPABOBBIX HHCTUTYTOB; 5) yUpexKie-
HUE 3aKOHOJATENbHBIX, Cy/IeOHBIX U TIPABOOXPAHUTEIHHBIX OPraHOB, (QYHKIIHOHUPY-
FOIIUX TT0 3araTHOMy O00pasILy.

BrionHe oueBuaHO, YTO BCE BBIIICyKa3aHHbIE EHCTBUS COBEPIIAIOTCS TOCyap-
CTBOM-arpeccopoM ¢ IebI0 pa3pyIIeHUs JeHCTBYIOIIETro B TOKOPEHHOM TOCYAapCTBE
MOJIUTUKO-TIPABOBOTO0 Koja. M co BpeMeHeM HaBs3aHHBIM cllaboMy TrocyaapcTBy
KOJIEKC OKa3bIBaeTCs CUiIbHEe U 2(PPEeKTUBHEE OCTPOro Meua 3aBOEBaTEIsI.

SpkuMU TpUMEpaMu TPABOBOW SKCIIAHCHH SIBIISIIOTCS CIEAyIOUIHe: peOpMHPO-
BaHUE TMpaBa a(pPUKAHCKUX CTPaH B MEPHUOA HMX KOJOHM3AIMHU TO EBPOMEHCKUM
IOPUIMYECKUM KaHOHAM; HaBsI3bIBaHUE MTPaBOBOMl cucteMe MHANM aHTIIMICKUX TTPaBo-
BBIX CTaHAapToOB B 3moxy bpuranckoro BnaasruectBa (Trikoz & Krasheninnikova,
2020); peopma KOHCTUTYLIIMOHHOTO npaBa SAnonuu (mocne Bropoit MupoBoi BOHHBI),
MOJITOTOBJIEHHAS! AMEPUKAHCKUMU FOPUCTAaMU; IPUHY XK ICHNE ObIBIINX COIIMATUCTHYE-
ckux ctpan nocie pacnaga CCCP moaHOCTbI0 OTMEHUTH JAEHCTBYIOIIEE COMMAINCTH-
YecKoe IpaBO; MPHUHYXKICHHE HEKOTOPBIX MYCYJIbMAaHCKHUX CTpaH IIOCTEIEHHO
OTKa3bIBaThCS OT MCIAMCKUX PEIUTHO3HO-TIPABOBBIX IIEHHOCTEH B MOJIB3Y 3ala HbIX
NPAaBOBBIX UJIEAJIOB.

C akazeMHuecKO TOUKH 3pE€HUsI MOXKHO ClienaTh Cleayromuil BbIBO. PeanbHas
BO3MO>XHOCTb CHJIBHOT'O TOCYapCTBa OCYIIECTBUTH IPABOBYIO 3KCIIAHCHUIO JOMOTHSIET
aQHAJIM3UPYEMbIi HAMU KOHIENT BAXKHBIM MPHU3HAKOM — CIIOCOOHOCTBIO IOpUANYE-
CKOTO BJIIMSIHUS CHJIBHOTO TOCYIapCTBa Ha MPABOBBIE CUCTEMBI IPYTHX CTpaH. BromHe
OYEBHJIHO, UTO caldble TOCyapcTBa TaKoi cocoOHOCThIO HEe 001anatoT. bonee Toro,
HEKOTOPBIE M3 HUX Ja)Ke HE B CHUJIaX COMPOTHUBIISATHCS MPABOBOW IKCIIAHCHH.

Yceuaenne rocyaapcraa nocpeacTrsomM npasa

OO6cyxnas ¢ NOJIUTUKO-IPABOBOM TOYKM 3pEHUsI KOHLUENT CHIIBHOTO Trocynap-
CTBA, BAKHO ONPEJEIIUTh OCHOBHBIE TEHJICHIIUN YCUJIEHUSI OTJCIIbHBIX HalpaBICHUMA
BHEUIHEW M BHYTPEHHEH MOJMTHUKH TOCYJAapCTBa, KOTOPbIE JETKO BBIIBUTH MOCPEN-
CTBOM aHAaJIM3a CHEIHUAIbHO MPUHATHIX 3aKOHOB M MHBIX MOJIUTUYECKUX UCTOYHHKOB
npaBa. Hampumep, kak OTMEYaeT M3BECTHBIM CIELUAIUCT MO KUTAHCKOMY MpPaBY
I1.B. TpouHckuii, B chepe 3amuThl TOCYJapCTBEHHON 1eI0cTHOCTH B Kutae Obun
MPUHST clienuaibHbIN 3akoH «O NpOTUBOAEUCTBUH packoiry cTpaHbl» 2005 ., Harpas-
JICHHBIN Ha 00pBOYy ¢ «HE3aBUCUMOCTHIO» TaiiBaHs (HE MpHU3HAHHAS OOJBITHHCTBOM
ctpan mupa «Kuraiickas PecrryOnuka va TaiiBane»). DTOT MpaBOBOM TOKyMEHT 3aKpe-
ITWJT FOPUAMYECKYIO0 BO3MOXKHOCTB MpUMeHeHHst Kutaem BoeHHO cuitbl [uist obecriede-
HUS TEPPUTOPUATBHOH 1esTocTHOCTH rocyaapcTBa (Troshchinsky, 2016:26).

B GonbmmHCTBE CiydaeB rocy1apCTBO CTPEMUTCS YCUIIUTh CBOIO JISTUTHMHOCTh
s 6onee 3((HEKTUBHOTO OCYIIECTBICHHS TMPaBONPUMEHUTEIbHBIX (PYHKIMHA Ha
OCHOBe 3aK0HOB. Kak mpaBuiio, peub UAeT 0 NpUHATHH 3aKOHOIaTeNIbCTBA, HAIIPaBJICH-
HOT0 Ha 0oJiee aKTUBHOE PEILICHUE «3aCTapelbIX HEIyTOB» KOHKPETHOTO rocyAapcTBa
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(manpumep, 6oprda ¢ Madueit B tanuu, npotuBoaeiicteue koppynuuu B Kutae u ap.)
a100 O pelIeHUH 3T000HEBHBIX MPOOJIEM COBPEMEHHOCTH (HAIpUMEp, MOIUTHKO-
MPaBOBOM aKKyJbTypanuu OckeHieB B 3amagHoil EBpome, npotusoaeiicteue CIIIA
SKOHOMHUYECKOMY U reonoutndeckomy BiusiHuto Poccun u Kuras u nip.).

[TponmmrocTpupyeM BhIIIIECKa3aHHOE KOHKPETHBIMU CCBUIKAMHM Ha 3aKOHOJa-
TeNbCTBO. Tak, moauTHKa ycuineHus: 6opsObl ¢ Madueil B Mtanuu ocymecTsisiercss Ha
ocHoBe: 3akoHa Ne 646 0 KpuMuHaIBHOM coob1ecTBe Thna Maguu 1982 r., KpumMuHa-
JM30BaBIIEM CO3/1aHHE M ydacThe B MaduozHoM coobmiectse; «3akona Jla Tope»
1983 1. 0 mpoBepke UCTOYHUKOB JOXOJIOB y TJIaBape Maduu 1 KOHPHUCKAITUH TTOITY-
YCHHBIX UMU TPECTYIHBIX J10X00B; 3akoHa Ne 162 o 6opbbe ¢ Hapkomadueii 1990 r.,
YCHJIMBAIOLLIETO OTBETCTBEHHOCTh HapkoOapoHoB; 3akoHa Ne356 «llomoxeHus
0 Ooppbe c Mmadueit» 1992 1., yKecTOYaroIIero OTBETCTBEHHOCTh 3a YYacTHE
B Ma(MO3HBIX KJIaHAX.

[TonuTuka ycuneHus: 60psObI ¢ paiuKaIbHBIM HcIaMu3MoM Bo Opaniun 6a3u-
pyercst Ha ocHoBe 3akoHa ®pannuu «O0 yKperuieHuH pecyOINKaHCKUX IIPUHIIUIIOB)
2021 r. JJaHHBII aKT CyIIECTBEHHO YCWJIMBAET POJIb MIPUHIIMIIOB CBETCKOTO rocyaap-
CTBa B c(pepax KJIAaCCHUECKOro 0O0pa3oBaHusi, CBOOOIBI IIPECChl, CEMbU M IPAaBOOXpa-
HUTEJIBHOHN 1eATENbHOCTH.

3akon ®PI' o TonepanTHOCTH B cdepe oOpasoBanms u 3aHaTroct 2020 T.
HaNpaBJIeH Ha a/1alTaluio O€KEHIIEB K HOpMaJIbHOM )KM3HU Ha Tepputopuu ['epmanum,
Ha TMpEeAOTBPALLEHUE COBEPLICHUS MPOTUBONPABHBIX JACSHUNA, OOYCIOBIEHHBIX
HE 3aa/IHbIM [IPAaBOBBIM MEHTAJIUTETOM BBHEXABLINX B CTPaHy MHOCTPAHIIEB.

3akon CILIA «O nmpotuBozeiicTBuM BparaM AMEPUKH MOCPEACTBOM CaHKIUI
2017 r., mo crapoit 100poil aHrHIICKON Tpaauluy, BEAylIe cBoe Havaso eme ¢ Pax
Britannica (moauTtuka OpUTaHCKOrO JOMHHHUPOBAHHUS Ha MOpPE M B MEXIYHApOIHBIX
OTHOIIICHUSIX ) HAIIEJIEH Ha yKperieHne MexayHapoaroro morymectsa CIIA mocpen-
CTBOM 3KOHOMHUECKOTO ¥ T'€OIOINTHYECKOTO IPUTECHEHHS TOCYAAPCTB, HE IPU3HAI0-
mux MupoByto reremonunto CIIIA.

Uro kacaercs Poccun, To B CIIC «Koncynbrantllitoc» B HacTosiiee BpeMms
conepkutcs 6onee 50 3aKOHOIATENIBHBIX aKTOB, HAIIPABJIEHHBIX Ha IPaBOBOE PETYJIU-
pOBaHME YCUJIEHHS POCCHHMCKOIO rOCyAapcTBa MpPH OCYIECTBICHUU UM OIpPEIEIICH-
HBIX (pyHKIMA. Kak npaBuiio, 9To MOA3aKOHHBIE aKThl 00 YCUICHUU KOHTPOJIS, IPOKY-
pPOPCKOr0 HaA30pa, TOCYJApCTBEHHOIO PpEryJMpOBaHMsl AaKTyaJIbHBIX BOIPOCOB
B Pa3IMYHBIX cepax, a TaAKKe 3aKOHOATeNIbHbIE aKThl 00 YKECTOUEHUHU OTAETbHBIX
Mep IOPUINYECKONH OTBETCTBEHHOCTH.

Pazymeercs, ¢ Touku 3peHns 0OBEKTUBHOCTH B TIPEIMET MPABOBOTO TO3HAHUS
KOHIIENTa CUJILHOT'O TOCYJapCTBa I0JIKHO MOTNAAATh U 3aKOHOIATEIbCTBO, HAIIPABIICH-
HOE Ha JIMOepanu3alfio MM TYMaHH3alMIO OTIENbHBIX C(ep COMUaTbHON >KHU3HU.
[Ipencrasmnsiercs, 4TO AaHHAs MOJUTHKA €CTh HE PE3YJIbTAT OCIA0ICHHS TOCy1apCTBa,
a CBHUJIETENBCTBO JOCTH)KEHUSI UM paHee MOCTaBJICHHBIX LeNel U mepexoaa K HOBOM
NOJMTUKO-TIPaBOBOM cTpareruu. Hampumep, B yroJloBHO-TIPaBOBO# cdepe, Kak yKasbl-
BaeT I1.B. TpomunHckuii, B Kutae mpoBoauTCcs HOBas MOJMTHKA «MEHbIe YOUBATh,
OCTOpPO’KHEW yOMBaTh», HallpaBJIEHHAs! HA OrpaHUYEHUE CMEPTHOM Ka3Hu. [IpunsaTeie
B ¢eBpasie 2011 r. nmompasku B AeiictByroumiit YK KHP ormenunu Breiciiyio mepy
Haka3zaHus 1o 13 cocraBaM »SKOHOMHMYECKMX MpPECTYIJIEHHH (MpecTyIuIeHHs
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HEHACWJIbCTBEHHOTr0 Xapakrtepa). TakuM obpazom, olliee KOJIMYeCTBO COCTaBOB Ipe-
crymienuii B KHP, no koTopsiM U110 MOXKET ObITh MPUTOBOPEHO K CMEPTHOM Ka3HH,
cHU3MIOCK ¢ 68 10 55, T. €. Ha 19,1% (Troshchinsky, 2016:28).

3akioueHnune

CunpHOE TOCYapCTBO BO BHYTPHUITOJUTHYECKOM H3MepeHHH («d(pQeKTuBHOE
rOCyJIapCTBO»), 3TO TOCYAapcTBO, KoTopoe (1) sBiseTcs JieranbHbIM U JIETUTHMHBIM
JUTS CBOETO HaceIeHHS; (2) 3 (HEeKTUBHO OCYIIECTBISET CBOH GYHKIHH; (3) B ITporiecce
CBOEH JEATENIbHOCTH TOJIb3YETCS MPENMYIIECTBaMH MpaBa CUIBHOTO; (4) He noryc-
KaeT BOMH M PEBOJIIOLUHI MOJIUTUYECKUX U SKOHOMUYECKUX KPU3UCOB (MJIM YCHEIIHO
UX MPEOJI0JIEBAET).

VYcunenue rocynapcTa, Kak MpaBUJIO, BBIpAXKaeTCs B HECKOJIbKUX cdepax:
B 3aKOHOTBOPUYECKOH MOJIUTUKE, HAMPABICHHON Ha OMEpaTUBHOE NMPUHATHE 3aKOHOB,
HEO0OXOUMBIX B KOHKPETHO-UCTOPUUYECKUH MEPHO BPEMEHH; B IOJIUTUYECKOU cepe,
HalpaBJICHHON Ha IPOBeJICHUE aIMUHICTPATUBHOMN, Cy1€0HOM, TPaBOOXPaHUTEIbHOU
U UHBIX peopM C LEIbI0 MOBBILEHHUS YPPEKTUBHOCTU pabOThI TOCYJapCTBEHHOTO
anmapara; B MH()OPMAIMOHHOHN IOJIMTHKE, HApPaBICHHONW HA JIETUTHMAIMIO CYIIe-
CTBYIOULICH BJIACTH, CO3JJaHNE MOJIOKHUTEIBHOTO 00pa3a pyKOBOJAUTEIEH roCy1apCcTBa,
MOJIUTUYECKYIO IPOTarany, U300JIUYaoNIy 0 HeIpY>KeCTBCHHbIE HAMEPEHHUS TAHBIX
WIH SIBHBIX BParoB KOHKPETHOT'O TOCYIapCTBA; B MOBBIIICHUU YPPEKTUBHOCTH HAJIO-
rOBOM, YTOJOBHO-IIPABOBOW U MPAaBOOXPAHUTEIBHON MOJIUTUKH.

Bo BHEIHEMONIUTUYECKOM H3MEPEHUN CHIIBHOE TOCYJIapCTBO (CBEpXepiKaBa)
XapaKTepU3yeTcs CIEAYIOIMMU MPU3HaKaMu: 1) yCIenIHo 3alMIaeT CBOM CyBEepEeHU-
TeT; 2) nMeeT O0NBIIIOE BIUSHHAE Ha CyOBEKTOB MEXTYHAPOIHOTO MpaBa (MMOCPEICTBOM
3aKJIIOYCHUS JINOO HAMEPEHHOT'0 HE 3aK/II0UEHHSI IBYCTOPOHHHX JIOTOBOPOB O JIpyk0e
U COTPYAHHYECTBE, O B3aUMHON TIPABOBOM MOMOIIIH U JIp.); 3) UMEET OOJBIION «ITOJH-
THYECKUH BEC» B KOJUIETHAJIbHBIX MEXIYHAPOAHBIX opranax u opranmzanusx (OOH,
BTO, Untepnon u ap.); 4) MOKET HapylIaTh HOPMbI M IPUHITUIIBI MEXIYHAPOTHOTO
[IpaBa, CTaBsi CBOM HAIIMOHAIBHBIE MHTEPECHI BHIIIE HHTEPECOB MUPOBOTO COOOIIIECTBA;
5) MOXeT He UCTIOJIHATH CBOM 0053aTENBCTBA 110 MEXKAYHAPOTHBIM JOTOBOPAM, PYKO-
BOJICTBYSICh COOCTBEHHBIMH MOJUTHYECKHUMHU, IKOHOMUYECKUMHU, BOSHHBIMH HHTEpE-
camu; 6) OCYyIIECTBJISIET MPABOBYIO SKCIIAHCUIO B OTHOUICHHM IPYTMX TOCYJapCTB;
7) nomuHupyer B uWHGOpPMAIMOHHOW cdepe, HaBsI3bIBas CBOEC MHPOBO33PCHUE,
MOJINTUYECKHUE U TPABOBBIC UJICAJIBI.

«CuJIbHOE TOCYZIapCTBO» SIBISIETCSI CAMOCTOSITENIBHBIM M CaMOJIOCTaTOYHBIM
KOHIIETITOM W HE HY)KIIAeTCsl B MOMBITKAX BBIPA3UTh €0 CYTh W POJb Yepe3 Npyrue
MOJIUTUKO-TIPABOBbIE (DEHOMEHBI (HApUMep, TaKue KaK TOTAIUTAPHBIA PEXUM, TUK-
TaTypa WM IPaBOBOE rocyaapcTBo). OOpa3HO BhIpaXkasich, YSMITHOH MHUpa 10 00phOe
(crbHOE TOCYAApCTBO) MOXKET OBITh W MPECTYIMHHKOM (TOTAJUTAPHBIM TOCYaap-
CTBOM), M TIOJIMLEHCKHIM (TTOJUIEHCKAM rOCyJapCTBOM), @ TaK)Ke paboTaTh JeImyTaToM
napiaMeHTa (TIpaBOBBIM IOCYIAPCTBOM).

Takum o0pa3oM, «CHIBHOE TOCYAapCTBO» — 3TO TOCYIapcTBO, 3()(PEKTUBHO
HcroJib3ytoliee J1Io0ble PaBOBbIE CPEACTBA B COOCTBEHHBIX MOJIUTUYECKIX HHTEPECaX
JUISL OCYILECTBJICHHUS BO3JIOKEHHbIX Ha Hero ¢yHkuuil. KoHIeNnT «CcuibHOTO
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rocyapcTBa» HEOOXOAMMO MPOAOIIKATH UCCIEOBATh KaK ¢ aKaJeMUYECKOH LeIbIO,
TaK U C LIEJBbIO BBIABIECHHUS €ro JOCTOMHCTB U HEAOCTATKOB. BaxkHeiilee MpakTHKO-
NPUKJIAJHOE 3HAYCHHE TAHHOTO ()EHOMEHAa COCTOMT B TOM, YTO TEOPETHK IIpaBa
U IOPUCT-KOHCTHTYLIMOHAIIMCT BOOPYKAIOTCS KPUTEPUIMH «CHIIBHOTO TOCYAapCTBay,
KOTOPBLIC B KOHKPCTHO I/ICTOpI/I"IeCKI/Iﬁ MOMCHT BPEMCHU IMO3BOJAT OHPECACIUTD
TPEBO’KHOE YMEHBIIIEHUE €r0 JISTUTUMHOCTH WIN ociadyieHne 3(pGEKTUBHOCTH €ro
TJIaBHBIX (i)YHKHI/II\/'I 1 ONPCAJIOKHUTL 3aKOHOAATEIIO U IMTPABONPHUMEHHUTEIIO TAKET HOpH-
JTMYECKUX MEp T0 YKPETJICHUIO TOCy IapCTBEHHOCTH. BhIieieHHbIe HaMU BBIIIE KPHUTe-
PHUH «CHJIBHOTO TOCYAApPCTBa» MOTYT TaKXKe MOMOYb MOJUTHKAM M IOPUCTaM-MEXTy-
HapOJHUKAM MPOSCHUTH CMBICI U MIPUPOTY IOPHINYECKU 3HAUUMBIX JICHCTBUI «BEIH-
KHX JIepP)KaB» Ha MEXIyHAapOJHON apeHe, YBUAETh peajibHbIe MPUYHUHBI HAPYIICHUS
UMHU HOPM M MPHHLUIIOB MEXIYHAPOIHOTO MpaBa, HAMETHTh CTPATETHIO B3aUMOBBI-
TOJHOTO MEXIOCyJapCTBEHHOTO COTPYAHUYECTBA. Y THIMTAPHOCTh KOHLEHIIUU
«CUJIBHOTO TOCYAapcTBa» OuYeBHAHA W OHW3HEC-IOpHCTAM MNpPU PEIIeHUH BOIMpPOCa
0 1enecoo0pasHOCTH COTPYAHHMYECTBA C 3apyOeKHBIMH TapTepamu. Bnosze
OYEBHIHO, YTO «cjlaboe TrocyIapcTBO» HE CMOXKET TapaHTHPOBATh COXPAHHOCTH
HWHOCTpPAaHHbIX HHBeCTI/IHI/Iﬁ, OCHOBHBIC IIpaBa H CBO6OIU:I pOCCHﬁCKHX TpaxxaaH
Y TIPaBOBYIO 0€3011aCHOCTh OM3HECA B IIEJTIOM.

N3yueHne KOHIENTa «CHJIBHOTO TOCYAapCTBa» UMEET M BAXKHYIO JHIAKTHUe-
CKYIO COCTABIISIIOUIYI0. B OOJIBIIMHCTBE OTEYECTBEHHBIX U 3apyOSKHBIX yUCOHUKOB MO
TEOPHH TOCYJapCTBa M TpPaBa, KOHCTHUTYIIMOHHOMY W MEXIyHapOJHOMY IIPaBy,
K COXaJICHHIO, OTCYTCTBYET OOCTOSTEIBHOE W3JIOKEHUE TPU3HAKOB CHIIBHOTO
rocy/apcTBa, He JOCTATOYHO JETaIbHO aHAJIM3UPYETCS €ro pOJib U 3HAYCHUE B COBpE-
MEHHOM HalMOHAJIBHOM M MHPOBOM IMpaBomnopsake. Kak mnpaBuio, He yxaensercs
JOJKHOI'O BHUMAHUA TECOPECTUYCCKOMY aHAJIU3Y TAKUX KIIHOYEBLIX KaTeFOpI/Iﬁ, Xapak-
TCPUSYIOIIHX IIaHHBIﬁ KOHIICIIT, KaK JICTUTUMHOCTD 1 JICTAJIbHOCTL IrOCy1apCTBa, HAIlU-
OHAJIbHBIM U TOCYJAapCTBEHHBIN MHTEPEC, MPaBO CHJIbI, IIPAaBOBAasl HKCIAHCHUS U .
Pazymeercs, ykazaHHBINM HETIOCTATOK YI€OHOM M aKaJIeMHUUECKOH JTUTEpaTyphl CICTyET
YCTPAHUTh U ONIEPATHUBHO BOOPYKUTH OYIYIIIHX IOPUCTOB COBPEMEHHBIMU 3HAHUSAMH O
«CUJIBHOM TOCYJJapCTBE» M €r0 POJIH B MOJUTUKO-TIPABOBOM JEHCTBUTEILHOCTH.
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AHHOTAUUsl. AKTYaJIbHOCTh CTaTbU OOYCIIOBIEHAa HEOOXOAMMOCTBIO OCMBICIEHHS HCTOpHYE-
CKOT'O OIIBITa MEXKTyHAPOJAHBIX OTHOLIEHUH B IEHTPAIbHO-a3MaTCKOM PETHOHE B KOHTEKCTE IPOTUBOCTO-
SIHUS «BEIIUKUX JepkaB» 3a cepbl BnusHusA. OO0bEKTOM HUCCIIeOBaHUS ABIAIOTCS OTHOImEeHus Poccun u
BeNMKOOPHTAHHH C CaMONPOBO3IIANIEHHBIM TOCYJApCTBOM VdTTHIIAD (Takke (UIypHPYIOUIHM
B HCCIIEIOBATENbCKIX Tpyaax kak Kammrapust), cymectBoBaBmuM B 1864—1877 rr. B BocTtounom Typ-
KectaHe. B kauecTBe npenMeTa MCCiIeOBaHUS BBICTYIIAIOT TOPIOBBIE JIOTOBOPBI, 3aKIIOYEHHBIE C ITUM
rocynapctsoM Poccuiickoii u bputanckoil umnepusMu, coorBercTBeHHO B 1872 u 1874 rr. Llensto
UCCIIEIOBAHUS SIBIIIETCA MCTOPHKO-IIPABOBOI aHAN3 COEpkaHUs 10OTOBOPOB. ABTOpP MpEANPUHUMAET
MOIBITKY OTBETHTh HAa BOIPOCHL, B KAKOM CTENEHU 3TH JOTOBOPHI CBHUJIETENLCTBOBAIU O MPU3HAHUM
JBYMs HMIIEpHSME M3TTHIIApa B KauecTBe CyObeKTa MEK/IyHAPOIHBIX OTHOIICHHIL, ¥ KaK 3aKII0OUCHHE
9TUX JOTOBOPOB OTPa)kasio MPOTUBOCTOSIHNE UMIepuii B LleHTpanbHOil A3l — B paMKax Tak Ha3bIBae-
Mo# «bonbmoil urpsl». OCHOBHBIMU METOJAMHU HCCIEHOBAHUS SBISIOTCS (HOPMAIBHO-IOPUANIECKHM,
HCTOPHUKO-IIPAaBOBOM U CPABHUTENILHO-IIPABOBOM ITOXO/bI, HAPSAY C KOTOPBIMU aBTOP UCIIOJIb3YET I0pU-
JMKO-aHTPOIIOJIOTMYECKUM 1 OOLIEUCTOPUUECKUI UCCIe0BaTeNbCKUH HHCTpyMeHTapuil. ITonydeHHble
pe3yJbTaThl 1O HEKOTOPOHl CTENEeHH OTPaXkatoT U COBPEMEHHBIE 1oaxoabl Poccuu u 3amasHbIX JepikaB
B BEICTPAaWBaHUH MIPABOOTHOIICHUH CO CBOMMH TapTHepaMu B LleHTpansHON A3uu, y4eT UMH TOJTUTHYIe-
CKOH CUTYalluH, IOJUTUKO-TIPABOBBIX U KYIbTYPHBIX TPaJULIUil CTPaH ¥ HAPOAOB PETHOHA.
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Abstract. The relations of the Russia and Britain with the self-declared state of Yettishar was a
striking example of different approaches of two empires to the states and peoples of the Central Asian
regions within so called “Great Game’, i.e. Russo-English rivalry in the 19th c. The trade treaties of
Yattishar with the Russian Empire of 1872 and with the British Empire in 1874 became a legal reflection
of these approaches and are of great interest within the context of the historical experience of the legal
status of unrecognized states and positions of the rival “world powers” towards such states. The purpose
of the article is a historical-legal analysis of above-mentioned treaties and comparative-legal analysis of
them with the similar treaties signed by Russia and England with other Central Asian states during the
same period. Author attempts to clarify if treaties of 1872 and 1874 confirmed recognition by both
empires of Yettishar as a subject of international relations and how these legal documents reflected
confrontation of Russia and England in the region. The study is mainly based on the formal-legal,
historical legal and comparative-legal methods. Also author used the methods of legal anthropology and
general history. The results of the research to a certain extant correlate with modern approaches in the
policy of Russian and western powers in Central Asia in terms of political situation in the region as well
as political, legal and cultural traditions of Central Asian states and peoples.
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BBenenne

AKTyaJ'IBHOCTL HCCIICAOBaHUA 00BsACHSIETCS HCOGXO}:[I/IMOCTLIO OCMBICJICHUA
HUCTOPHUYICCKOI'O OITbITA IOJUTHUKH «MUPOBBIX JICPKaB» B L[eHTpaJ'IbHOfI Asun H, B 4aCT-
HOCTH, Ha TCPPUTOPUHA Boctounoro TypKeCTaHa, BXOOAIICTO B COBpeMeHHBIfI
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CunbLsH-Yirypckuil aBToHoMHbIN paiion KHP, nonoxxenue koToporo u B HacTos-
1iee BpeMsl He OTJIMYAeTCs CTaOUIbHOCTBIO. [IpuuMHbI 3TON HECTaOMIBHOCTH UMEIOT
JABHIOI0 UCTOPHIO U, COOTBETCTBEHHO, HEOAHOKPATHO OKAa3bIBAJIM BIUSHUE HA MOJIH-
TUKY F'OCYJapCTB, UMEBILUX ITOJIUTUYECKUE U SKOHOMUYECKUE HHTepechl B LleHTpaiib-
HOM As3unu, 3aTparuBas TakKe UX OTHOLIEHUS C COCEJIHHMHU HapoJaMH, CTpaHaMH
Y PETMOHAMU.

B cepenune XVIII B. Bocrounsrii Typkectan Obl1 3aBoeBaH mmriepueit [[uH.
Onnako Ha poTskeHur XX B. IpeicTaBUTENd CBEPTHYTOM MPaBsIIIe AMHACTHH (TaK
Ha3bIBaeMble bermoropckue XomKu) HEOJHOKPATHO MMOAHUMAN BOCCTAHUS, IPU3BIBAs
MECTHOE MYCYJIbMaHCKOE HaceJleHNe COPOCHUTD BIIABIYECTBO «HEBEPHBIX» MAHBYKY-
poB. Bce 3T MOMBITKH OKa3bIBaJINCh HEYNAYHBIMHU, U XO/KH MMEITH BO3MOXKHOCTH
YCTaHOBUTH KOHTPOJIb JIMIIh HAJl YaCThIO CBOMX MPEKHHUX BIAICHUN W, B JIy4IlIEM
ciydae, Ha Heckoibko MecsteB (Valikhanov, 1985:141—156).

Ho B nepgoii nonoBune 1860-x rr. Ha ceBepo-3anaae umnepuu L{luH BCIBIXHYIO
MOII[HOE€ AHTHUKUTAICKOE BOCCTAHHWE MECTHBIX MYCyJlbMaH. B pe3yibTare m3rHaHus
MaHbYXKYpPCKOW aJMUHHUCTpaluuu Ha Ttepputropur Bocrounoro Typkecrana u Mnuii-
CKOTO Kpasi BO3HHMKJIO HECKOJBbKO CaMOIPOBO3MIAIEHHBIX MYCYJIbMAaHCKHX TOCY-
JIapCTB, HAMGOJIEe CHIIbHBIM M3 KOTOPHIX cTan Martumap («CeMHrpaibe), Co3IaHHbIit
B 1864 r. smupom SAky0-6exom, BeIXonLEM M3 cpenHeazuarckoro Kokanjckoro
XaHCTBA. 32 KOPOTKOE BPEMS 3TOT MPABUTEIb CyMeEI HE TOJIbKO 00€3011aCUTh CBOU BJla-
JICHUSI OT MOMNBITOK UMIepuu L{luH BOCCTaHOBUTH KOHTPOJIb HAJl PETUOHOM, HO U MOJI-
YHHUTH cebe OOJIBIIMHCTBO JAPYTHX TOCYIapCTB, BO3HUKIIMX B Bocrounom Typke-
cTaHe. B orminume oT «KpaTKOBpPEMEHHBIX T'OCYJapCTB», BOSHHUKIIMX B pe3yJbTaTe
BBINICYTIOMSHYTHIX BOCCTAaHUH XOJDKEH, rocyaapcTBo SIky0-Oeka oka3aioch ropasio
0oJiee MPOYHBIM ¥ KOHTPOJIMPOBAIIO MPAKTUIECKH Bech BocTounsnii TypkecTaH.

Ha pyoOexe 1860—1870-x rr. Poccuiickas m bpuraHckas WMIIEpHUH COWIN
rocynapctBo SIky0-Oeka J0CTaTOYHO CTaOWIBHBIM M 3HAYUMBIM B PETHOHE, YTOOBI
OTpearupoBaTh Ha MONBITKA 3MUPA YyCTAHOBUTH C HUMH AUINIOMATUYECKUE U TOPTOBBIE
OTHOILIEHUs. B pe3yibTare OHM NOLUIM HA TO, YEro He MPaKTUKOBAJINM PaHEe, BO BPEMsI
MPEIBITYIINX MOTBITOK CBEPKEHHSI BIACTH UMITepuH L{1MH 1 BoccTaHOBIICHHUS TIpaBiie-
HUSI MyCYJIbMaHCKMX MOHApXOB B PETHOHE — MOANHCAIH ¢ SKyO-0eKoM JOTOBOPHI O
toprosiie (Bellew, 1875:386). B pamkax Hacrosimieil cTraTbu IpeIIpUHUMAETCS
TIOTIBITKA Ha OCHOBaHUH aHAJIA3a ATHX IOTOBOPOB BBISICHUTH, B KAKOH CTENEHH KaXKIast
M3 MMIIEPHH pacCMaTpUBANa CTAaTyC VI9TTHIIAPA U CTApanach BIMATh HA €r0 MOINTHKY
C YYETOM MHTEPECOB JPYIHX TOCYIapCTB B PETHOHE.

Pyccko-kamrapckuit joroop 1872 1. n aHrino-kamrapckuii gorospop 1874 r.
HEOJTHOKPATHO MpPHBIIEKATM BHUMAHUE HCCIEA0BaTENeH, 3aHUMABIIUXCS HUCTOpPHUEH
LentpansHoil A3uM B 310Xy MPOTUBOCTOSIHUSI B permoHe Poccun u AHrmum —
Tak HazpiBaeMoi «bombioit urpe» (Terent’ev, 1875; Khalfin, 1965; Sergeev, 2012),
a TaKke U aBTOPOB TPY/AOB, HEMOCPEICTBEHHO M3YYaBILIUX HCTOPUIO TOCYAAapCTBa
Worimapa (1864—1878), SIky6-6eKa 1 ero Mex TyHapoaHbIX cBs3eli (Alpysbes et al.,
2018; Baskhanov, 1990; Boulger, 1878; Garbuzarova, 2009; Henze 1989; Isiev, 1981;
Moiseev, 2003; Vasil’ev, 2019). ImeroTcst 1 pabOThI, HEMOCPEICTBEHHO MOCBSIICH-
HbI€ M3yYEHUIO JJOTOBOPOB M OOCTOSATENIBCTB MX 3aKJIIOUEHUS: TakK, €lle B CEpeIuHe
XX B. H.B. baiikoBa 3amuTiiia KaHAUAATCKYIO THCCEPTAINIO, TOCBSIICHHYIO aHTJIO-
Kamrapckomy aoroBopy 1874 r. (Baykova, 1952), B KOTOpoO#, B TpauIHsIX COBETCKOM
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uctopuorpaduu, aHaTU3UPOBAJIA «ATPECCUBHYIO, 3aXBATHUYECKYIO IMOJIUTHKY AHIIIUU
B Bocrounom Typkecraney; yxxe B Hauane XXI B. C.B. MouceeB MOCBATHI HECKOJIBKO
paboT pyccko-KamrapckoMy aoropopy 1872 r., B KOTOpBIX AETaIbHO pPaccMOTpeN
MOJINTUYECKHE YCIOBHS U MOCIEICTBUSA MOANNCAHNS 3TUX JOTOBOPOB, IPOaHAIU3UPO-
BaJI OHUIMANBHYIO MTO3UIMI0 POCCHICKUX LIEHTPAIBHBIX U PETHOHAIBHBIX BIacTeil 1Mo
Wstramapy (Moiseev, 2001; Moiseev, 2019).

OpHako B OOJIBIIMHCTBE CIyYaeB UCCIIEA0BATEIN UCIOIB30BAIHN U N3yYald J0-
TOBOPBI IPEUMYLIECTBEHHO KaK HCTOPUYECKUI HCTOYHUK, B HE3HAUUTEIbHON CTEIIEHU
YUHTBIBas UX IOpUINYECKH XapakTep. Kpome Toro, B nTeparype noayduio pacipo-
CTpaHEHHUE JTOBOJHHO MPOTHBOPEYMBOEC MHEHHE O TOM, 4TO 00a JOKYMEHTa MMEJH
BEChMa CXOJHOE COJCpIKAHKE, HO MPH 3TOM JOTOBOP, 3aKIIOUYEHHBIH MaTHIIapoM ¢
Poccueii, Hudero He MeHsUT B popMaTe MX OTHOIICHUH, TOT/Ia KaK aHTJIO-KaIrapCKHi
JIOTOBOp O3Hayaj o¢uIMaIbHOE MpH3HAHUE rocynapcrBa Sky0-Oeka OpUTaHCKUMHU
Brnactsamu (Alder, 1963:50—51; Garbuzarova, 2009:61; Moiseev, 2003:163; Pierce,
1960:146; Sergeev, 2012:329).

Hacrosmas crates siBisieTcs NepBOi MOMBITKON UCCIIE0BATh 00a I0rOBOpa Kak
oduIMaTbHbIE MPABOBBIE aKThI. J[JIs1 3TOr0 aBTOp HUCIOJIB3YET (popManbHO-IOpUANYE-
CKUU aHaJIu3, TO3BOJISIOUINI U3YYUTh JOTOBOPHI B MPABOBOM OTHOIIEHUU C TOYKH
3penust GopMbl U copepkanus. IcTopuko-npaBoBoOii MOAX0]] O3BOJISIET PACCMOTPETh
aHAJIM3UPYEMbIE IPABOBbIE MAMATHUKA B KOHTEKCTE MOJIMTUYECKOM OOCTaHOBKH,
B KOTOPOI OHU MOSIBUIKCH, BBIACHUTB IPUYUHBI U IPOCIIEANUTH MOCIEICTBUS 3aKII0ue-
HUs J10roBOpoB. HakoHel, CpaBHUTENbHO-IPABOBOM aHAINW3 MOMOXKET IOHSATH,
BO-TIEPBBIX, KAKOBbI OBUTM CXOJCTBA W OTIHYHUS JBYX HCCIEIYyEeMbIX TOKYMEHTOB,
a BO-BTOPBIX — HACKOJBbKO OHU OBUIM TUIWYHBI WIM YHUKAJIbHBI I KaKIOW U3
AMIIEPUH, 3aKITIOYHBIINX TOTOBOP C 1713TTHLuap0M. Js oTBeTa HA MOCHEAHUIN BOIIPOC
Hapsily ¢ AOrOBOPAaMH, KOTOPBIM HENOCPEACTBEHHO IOCBSIIEHA CTAThs, TAaKXKE IpPHU-
BJICKAIOTCS APYTHE JOTOBOPHI, 3aKITI0YaBIINECS 00EUMH UMIIEPHSIMU B pacCMaTpuBae-
MBI IEPHOJ] C FOCYAAPCTBAMH LIEHTPAIBbHO-a3UaTCKOTO PErHOHa.

HcTopuko-npaBoBoii aHAJIN3 J0TOBOPA
Poccuiickoii umnepun ¢ Uarrumapom 1872 r.

[Moanucanuto Pyccko-kamrapckoro Toprooro gorosopa 1872 r. npesuiecTsBo-
Bajla JOBOJIbBHO JUIMTCJIbHAA W AKTHBHAA JUIIJIOMATUYCCKAd ACATCIbHOCTL, YUaCTHU-
KaMU KOTOPOHM CTaju He TOJBbKO caMu Poccuiickas umnepus u ﬁaTTHmap, HO TaKXe
bpuranckas umnepusi, umnepust Llun, Kokanackoe XaHCTBO U COCEIHHUN € rocynap-
ctBoM SIkyO-Oeka TapaHuyMHCKUI cynTaHaT — €MHIe OJHO CaMOMPOBO3IJIAIICHHOE
rocyJapcTBo, BO3HHUKILIEEe Ha TeppuTopun Wnuiickoro kpas mmnepun LluH B xone
MYCYJIbMAaHCKOT'O BOCCTaHHUS.

SIky6-0Oek BCKOpe mociie Mpuxo/a K BIACTH CTaJl aKTUBHO HAJIA)XKUBATh OTHOIIIE-
Hus ¢ Poccueii, Hagesch Ha mpusHaHue ¢ ee ctopoHsl (Isiev, 1981:37; Moiseev,
2019:78). OgHako UMIEPCKHUE BIACTH B JIMIIE TYPKECTAHCKOTO TeHEepall-TyoepHaTopa
K.II. ¢on Kaydpmana mnocrnenoBaTenbHO OTKa3bIBAIM €My B 3TOM, IOCKOJIBKY
HE JKeJallu IOPTUTh OTHOLIEHUS ¢ umnepuei LIun, BeIcTynas 3a ee TEppUTOPHATIbHYIO
11e10CTHOCT. ITocKonbKy 10 Bonapenus B Martumape SIky6-6ek GbLT BHICOKOMOCTAB-
JICHHBIM YWHOBHMKOM KOKaHACKOTO XaHCTBa, OH TMPEKpPacHO pa30oupaics
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B MEXIYHAPOIHO-TIOJUTHYECKOM cutyaruu B LleHTpansHON A3y, 1 1715 HETO He Oblia
cekperoM Oopbba Poccuiickoil 1 bpuranckoil uMiepuii 3a KOHTPOJIb HaJl PETHOHOM.
CTpeMsch «IOITOIKHYTHY POCCHICKUE BIACTH K 3aKIIOYCHUIO BBITOJHOTO JJISi HETO
JIOTOBOpA, PABUTENb ITTHIIApa HAYa)l yCTAHABINBATH KOHTAKTHI C 4IMUHHCTpAIHEHT
bpuranckoii Manuu: B Teuenne 1868—1870 rr. cocrosnack 1ienas cepusi 0OMEHOB JTU-
MJIOMaTUYECKUMH MUCCHSIMH, TIPUYEM aHTJIMICKUE BIACTH, B OTJIIMYHE OT POCCUMCKHUX,
JlaBaJiv MOHATH SIKy0-0eKy, YTO TOTOBBI YCTAaHOBUTH C HUM OTHOIICHHUS KaK C CaMOCTO-
siTeNibHBIM TocyaapeM (Garbuzarova, 2009:58, 60; Isiev, 1981:38).

Ilo MHEHHIO psijia ABTOPOB, HMMEHHO CONMKEHHE IpaBUTeNs MaTTHIIapa ¢ Bia-
ctsamu bpuranckoit UHaum NMOATONKHYJIO POCCUICKYIO aIMUHUCTPAIUIO K 3aKItoye-
HUIO 0roBopa ¢ SIky0-0ekom, omacaBIIytocs, YT0 AHIINS 3aKIIOYUT C HUM JIOTOBOP
paHbllle U Ha OoJjiee BBITOJHBIX YCJIOBHUSAX, TEM CaMbIM YCHJIUB CBOM IO3UIUH
B Bocrounom Typkecrane (Alpysbes et al., 2018:160; Isiev, 1981:41—42; Kiernan,
1955:325; Pierce, 1960:28). CormacHo npyroii Bepcuu, Sky0-Oek, monroe Bpems
HACTaWBABIIMK HA TOJHOIIEHHOM MEXIYHApOJHOM JIOTOBOPE, CaM COTJIACHIICS Ha
3aKJIIOUYEHHUE JOrOBOPa HA MPEeASIOKEHHBIX Poccuelt ycnoBusx nocsie npucoeInHEeHMs
eto Tapanumackoro cynranata (Henze 1989:74; Vasil’ev, 2002:53). Oto coObiTHe
npousonuio B 1871 r. mociie HEOAHOKPATHBIX MPOSABICHUM BPaXkI€OHOCTH CO CTOPOHBI
MECTHOTO TIpaBUTENsT — AJlaxaHa AOWIb-0oribl. AIMHUHUACTpanus TypKeCTaHCKOTO
Kpas, IpeIBApUTENLHO YBEIOMHUB O CBOMX JEHCTBUAX LIMHCKHUE BIACTH, OKKYITUPOBAJIO
TEPPUTOPHIO CyJITAaHATA, BPEMEHHO NpeBpaTuB e B KynbIKuHCKHI pailoH B cocTaBe
CemMupeueHckoil obiacTu U 00s3ysCh BepHYTh umrnepuu LluH nmocne crabunmzanuun
o0ctaHoBKH B Boctounom TypkecTane U COCETHUX perrHoHaX.

Sky0-0eK, cuMTaBUIMICS COIO3HMKOM CyJTaHa AJiaxaHa, €CTeCTBEHHO, ObLIT
00ECTIOKOEH PEeIINTENFHOCTHI0 POCCHICKUX BIACTEH M caM MPOSBIII MHUIIUATUBY MO
MOBOJy 3aKitoueHust forosopa. B 1872 r. B Kamrap npuOsut npeacTaButeb TypKe-
CTaHCKOTO0 TeHepasl-ryoepHaTopa 6apoH A.B. Kayns0apc, KoTopsiii mociie neperoBo-
POB, KOTOpbIE IILTH JOBOJILHO TYTO», BCE iK€ CyMen yOeauTh npaBuTens Martumapa
MOJINHCATh JIOTOBOP Ha ycioBusix, npeanoxennsix K.I1. ¢on Kaydmanom, uro nmerno
Mecto 8 utons 1872 r.

Teneps oOpatumcst k aHaTU3y (HOPMBI U COACPIKAHHS ITOTO IOKYMEHTA.

[Ipexxne Bcero, OTMETUM, UTO MOHSITHE «IOTOBOPY» CIEAYET MPUMEHSITH K 3TOMY
JOKYMEHTY JIOCTaTOYHO YCJIOBHO: JOPMaIbHO OH UMEHOBAJICS «Y CJIOBHUS O CBOOOIHOM
TOProOBIie, MPEATOKEHHbIe TeHepai-aabtoTanToM (o Kaypmanom 1-m mpaBurenro
Jxutel-mapa [Tak B Tekcte — P.I1.] AAxy0-0exy». Takum 00pa3om, BO-TIEpBBIX, 3TO —
HE JIOTOBOp B TPAJAMIMOHHOM TIOHMMAHUH, IOCKOJBKY SBISUICS PE3yIbTaTOM
HE B3aWMHOH JJOTOBOPEHHOCTH, a MPHHATHUS SIKyO-OEKOM YCIIOBHA, MPEII0KEHHBIX
€My POCCHICKOW CcTOpoHOW. CaMO TIOHSATHE «YCJIOBHS», TOJIaraeM, TOJKHO OBLIO
CO3/1aTh y APYTUX JAepKaB, UMEIOIIUX WHTEPEChl B PETHOHE (B MEPBYIO Ouepellb —
y lHunckoit u bputanckoii ummnepuii) BrieyaTlIieHHe O HEBBICOKOW IOPUANYECKON CHIIe
3TOro MOoKyMeHTa. Kak mpencraBisieTcs, 9Ta efb POCCUICKUX BIIACTEH ObliIa JOCTHUT-
HyTa: B OpUTAHCKOM IapiiaMeHTe MU 00CYKIeHUH cuTyauun B Boctounom Typkectane
3 mast 1874 r. pyccko-Kamrapckuii J0roBop ObUT KJIacCH(PHUIIMPOBAH KaK KOMMepue-
CKUI JTOTOBOp — M3 paspsijia TeX, KOTOPbIE MPU 3aKIIOUYEHUHU «C a3MaTCKUMU JIeprKa-
BaMHU HE UMEIOT OOJIBIIIOTO 3HAYCHUSY.

Taxxe Henb3s HE 00OPATUTh BHUMAHHS Ha TO, YTO C POCCHICKON CTOPOHBI JIOTO-
BOp MOJIMHUCAaH HE TJaBOW TOCYJapcTBa, a JHIIb PYKOBOJUTENIEM pPErHOHATbHON
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aJIMUHUCTpALlUd — TypKecTaHCKuM renepai-ryoepnatopom K.II. don Kaypmanom.
besycnoBHo, mepBblii HayalbHUK TypKECTaHCKOTO Kpas objafall 3KCTpaopauHap-
HBIMH IOJTHOMOYMSIMH IO CPAaBHEHUIO C IPYTUMHU T'yOepHAaTOpaMH U reHepai-ryoepHa-
TopaMu B Poccuiickoil uMIepus, BKIKOYas IPaBO CaMOCTOATEIbHBIX BHEITHETIOIUTH-
YeCKHX KOHTAKTOB, YTO HeOE30CHOBATEIbHO OTMEHaloT HccienoBarenu (Sergeev,
2012:107). Tem HEe MeHee, Kak TIPEICTABIACTCS, TOMMCAHNE IOTOBOPA C OAHOU CTO-
POHBI ITaBOM TOCyaapcTBa (IMyCTh U HEMPU3HAHHOTO), a ¢ APYTOf — JIMIIH TI1aBOU pe-
rHOHa (XOTS OBl M C HCKITIOYUTENIBHBIM CTaTyCOM) TaK)Ke OTPaXallo MO3HUIIUI0 POCCU-
CKHX BIIACTeii, HE PAaCCMATPHBABLIMX MATTHIIAD B JHMIE €ro NMpPaBUTENs KaK PaBHO-
IIPAaBHOI'O NIApTHEPA HA MEKYHApOJHOU apeHe.

Ha HepaBHONpaBHe CTOPOH TAaKXKE YKa3bIBAET TEPMHH «BIIAJIETEINIbY, IPUMEHSIE-
MBI B IOTOBOpE 10 OTHOMIEHHIO K SIKy0-6exy (Kim, 2004:142—143). B ominuue ot
«XaHaY, «IMUPA», JAXKE «IIPABUTEIIS», ITO MOHATUE HE UMEET YETKOIO IIPABOBOTO CTa-
Tyca, 4T0, 0€3 COMHEHUS, U TIBITATHCH MOTYEPKHYTh COCTABUTENN TOKyMEHTa: TIpUMe-
HSIS1 €ro K r71aBe M3TTHIIapa, OHM OTpacaan HeIerHTHMHbII XapakTep ero IpaBJIeHus.
Hano ckazate, 4T0 1 B IpeskHUE BpeMeHa B OpHUIIMaIbHONU POCCUMCKON TOKYMEHTAIIU!
(BKITIOYAst U JOKYMEHTBI MEXTyHapOIHO-TIPAaBOBOIO XapaKTepa) TEPMUH «BJIAJICTEIb
WIN «BJAJeJIel» HCIOJIb30BAJICA B OTHOUIEHUM npaBurened LleHTpanbHoil A3uu, B
CTaTyce KOTOPBIX POCCUHCKHE aIMUHUCTPATOPBI WU JUIIOMAThI HE OBLITN YBEPEHBI.
Tak B XVIII—XIX BB. *MEHOBAINCh NPABUTENH CPEIHEAZNATCKUX XaHCTB byxapsl u
XwuBbl, J[>KyHrapckoro XaHcTBa (/10 yCTAaHOBJICHHS C HUMU MPSMbIX KOHTaKTOB), XaHbI
Ka3aXCKHMX JKyXOB WJIM OTIEIbHBIX POAOIUIEMEHHBIX MOAPA3ACIICHUN, TalIKEHTCKAN
npasutens FOnyc-xomxa (1764—1805) u np.

OOpaTuBUIMCh K COAEPXKAHUIO «YCIOBHM...», CIEAYET OTMETUTh yJIUBUTEIb-
HYI0 KPaTKOCTh JOKYMEHTA: OH COAEPKUT BCETO JIMIIb MSATh BECbMa KPATKUX CTaTei.

Cr. I npenycMarpuBaeT CBOOOIHBIIN BbE3]T POCCHICKIX TOPTOBIIEB B ﬁaTTHmap,
a Ha ero «IIOYTEHHOTO BJIAJETeNs» BO3JaraeT 00s3aHHOCTh FapaHTHPOBATh Oe3orac-
HOCTB PYCCKHUX M X UMYIIecTBa. BecbMa xapakTepHo, YTO IS OIIaHHBIX SIKy0-Oeka
MpelyCMaTPUBAINCH aHAJIOTUYHBIE MPaBa HA TEPPUTOPHUH PoCCUICKON UMITEpUH, HO
HE YKa3bIBaJIOCh, KTO BBICTYIIAET TAPAHTOM UX 0€30IaCHOCTH.

Cr. 11 no3BosisieT pOCCUICKUM KyNIlaM UMETh Ha TEPPUTOPUHU IZaTTHmapa CBOU
KapaBaH-capal, OJHOBPEMEHHO SIBJIIOIIMECS TOBapHBIMM CKJIaJaMH. AHaJIOIMYHOE
TPaBO TIPeTyCMaTPHBAETCA U IS TOProBLEB U3 MaTTHmapa.

OnHOI U3 caMbIX BaXKHBIX M, 10 MHEHHUIO HCCIIEIOBATENICH, IPOTUBOPEUUBBIX,
asisgercs cr. I, coryacHo KOTOpOM pyCCKHM KyIllaM B flaTTHmape U, COOTBET-
CTBEHHO, MECTHBIM TOPTroBLaM B TypKkecTaHCKOM Kpae MO3BOJIAETCS UMETh «TOPTOBBIX
areHToB (kapaBaH-Oameil)», pynkuuu kotopeix K.II. ¢pon Kaydman onpenennn kak
«Ha0NIO/ICHWE 3a NPABWIBHBIM XOJOM TOPTOBIM W 3a 3aKOHHBIM B3MMaHUEM
nouutuHe. HekoTopele uccienoBaTesn nojaraoT, 4To pedb UAeT 00 oduiuanbHbIX
POCCHUHCKUX TUILUIOMAaTax — TOProBuix mpenactaButensix (Alder, 1963:45; cf.: Henze
1989:81; Kiernan, 1955:326). Ognako Takoe MHEHHE MPEACTABISAETCS OUIMOOYHBIM:
B CTaTbe€ «YCIOBUH...» NMPSAMO TOBOPUTCS O TO, YTO MPABO UMETHh TOPTrOBBIX areHTOB
MPEOCTABIIETCS UMEHHO KymlaM, a He Pocculickol UMIIEpUH U AK€ HE aJIMHHH-
cTpauuu TypKecTaHCKOro Kpasi: peub UIET JUIIb O BBIOOPHBIX OT CAMOTr0 KyIle4yecTBa
ABTOPUTETHBIX MIPEICTABUTEISAX ISl KOHTPOJIS TOPTOBBIX ONEpaluii ¥ HaJIoroooJoxe-
HUS B 9TOH cepe. ITa 0COOCHHOCTH MOAUYECPKUBACTCS CpaBHEHHEM «Y CIIOBHHA...»
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1872 1. ¢ noroBopamu, KoTopble Poccuiickas umnepus 3akiodana ¢ umnepueid Llun
KacarenbHO Toro ke Bocrounoro Typkectana B 1851 r. (KynpmxuHckuil TpakTar),
1860 r. (Ilexunckuit gporosop) u 1881 r. (Caukr-IleTepOyprckuii 10roBop): 3TH
JOKYMEHTBI TIPSIMO TIPEAyCMaTpHUBAJIM IPeObIBaHUE B PETUOHE U, B YacTHOCTH, B Kar-
rape poCCHUICKHX TUIUIOMAaTHYECKUX MPEICTaBUTEIBCTB — TOPIrOBBIX KOHCYIBCTB.

Cr. IV yTounser pazmep BBO3HOH (TaMO>XEHHOM) MOIUIMHBI C TOBAPOB, BBO3H-
MbIX 13 Poccuu B MaTHmap: oHa 10/mkHa cOCTaBNIATh 2,5 % OT CTOMMOCTH TOBApa, T. €.
CTOJIBKO, CKOJIBKO B3MMANIOCh B MI3TTHIIApE ¢ MyCy/IbMaHCKHX HOIAHHBIX SIKy6-Geka.
Peur nma o mpupaBHUBAHUY TAMOXXEHHOH IMOIIJIMHBI C PYCCKUX TOBAPOB K TPaIUIIHU-
OHHOMY MYCYJIbMaHCKOMY HAJIOTy C MIPHOBLUTN — 35KETy (3aKaTy), COTJIaCHO KaHOHAM
nrapuaTa CoCTaBIsBIIEMY Kak pa3 1/40 ot moxona.

Haxkoner, ct. V npegycmarpuBaia cB000Iy TPaH3UTHOW TOPTOBIH, T. €. 6ecro-
IITMHHBI POE3/I PYCCKUX TOPTOBILIEB Uepes TepPUTOpHIo MaTTHIapa B Ipyrue rocy-
napceTBa (BEpOATHO, MPEXK/Ie BCero uMencs B Buay Kurtail) u aHaioruyHoe mpaBo st
KallrapCKuX TOProBleB. Bripouem, He MPUXOIUTCS COMHEBATHCS, YTO ATO MOJIOKEHHUE
JUIS TIOCTIEIHUX OKa3bIBaJOCh HE CIMIIKOM BOCTPEOOBAHHBIM: BPSA JIH IMOJIJAaHHBIC
Sxy0-6eka mIaHNpOBaIM BECTH TOPTOBIIIO ¢ TocyaapcTBaMu EBpomnbl, 1a emie u 100u-
pasich TyJlla 4yepe3 POCCUICKHUE Mpeesbl — JJIi KOHTAaKTOB ¢ €BPONEHCKUMU MapTHE-
paMu OHH, KaK Mbl YBUJUM HMKE, UCIIOJIb30BAJIM TOPTOBBIE MyTH Yepe3 OpUTaHCKUE
BrnaaeHus B Unauu.

Wrtak, MOXHO yOeIuThCs, YTO BCE CTaTbU PYCCKO-KAaIIrapcKoro JI0roBOpa
1872 r. perynmupyioT MpaKTHYECKH HCKIIOYUTEIEHO TOPTOBYIO chepy M MOCBSIICHBI
3alUTe MHTEPECOB POCCHUHCKMX TOPrOBIEB, KOTOPHIC BENM Jeia B MaTTHimape mim
CJICZIOBANIM TPAH3UTOM UEPE3 eTr0 TEPPUTOPHIO. «J|OTOBOPHBII» XapakTep cTareit oTpa-
’KAeTCs B IPUHIIUITE B3aUMHOCTH MPAKTHYECKH MO0 BCEM IIPaBaM U CBOOOAaM, KOTOPHIE
«YCIOBHSL. . .» TIPETyCMaTPUBAIIN JJIS1 POCCUICKIX TOPTOBLIEB: aHAJOTMYHBIE MTOJIOMKE-
HUS KacaJuch M KyIIOB U3 YKCIa MOAaHHbIX SIKy0-Oeka.

HeoHO3HAYHOCTh MEKIyHAPOIHO-IPABOBOTO TIOJIOKEHHUs MaTTHIIapa npy co-
xpaHenuu 3a BoctounsiM TypkecTaHOM cTaTyca BECbMa BaXHOTO B MOJUTUYECKOM U
0COOCHHO SKOHOMHYECKOM OTHOIICHHH IEHTPAThHO-a3UaTCKOTO PETHOHa OOBSICHSIET
OCTOPOXKHOCTH (HOPMYJIMPOBOK aHATTU3UPYEMOTO JOKYMEHTA: KaK BUUM, HUKAKHeE I10-
JUTHYECKHE BOTIPOCH UM HE PETyJIHPOBAINCH, PEUb IIIJIa BCETO JIUIIH O 3aIUTe HHTE-
pecoB poccwmiickoro KyredectBa (Moiseev, 2019:79). HecomreHnHO, yCwiis u caMoro
Kaydwmana, u ero npeacraBurens 6apona Kayns6apca mo pazpaboTke U MOIITHNCAHUIO
3TOTO JOTOBOpa 3aCIyKHUBAIOT yBakeHHus. OIHAKO MPHU 3TOM CIEIYeT UMETh B BUJY,
YTO «YCIOBHS...» OTHIOAb HE pa3pabaThIBAIUCh «C HYJISD): OMBIT MOJATOTOBKU U 3a-
KJIFOUEHUS TAKOTO POJa Y TYPKECTAHCKOW aJIMUHUCTPALIUN YK€ UMEIICS.

Emie 3a yeThipe roja A0 NOANUCAHUS PYCCKO-KAIIrapcKoro Jorosopa, B 1868 r.
tot ke K.I1. hon Kaydman 3axmrounn cornmamenus ¢ Kokannckum xanctsom u byxap-
CKHUM 3MHPaTOM, KOTOpBIE MOJOXKHIN HayaJlo CUCTeMe MpoTekTopaToB Poccuiickoit
umnepun B Cpenneit Azuu. OOpaTUBUINCH K TEKCTaM 3TUX JOKYMEHTOB, MbI C yJIUB-
JIeHHEeM OOHapy>KHBaeM, YTO OHM UMEIOT 3HAYUTEIbHbIE CXOJCTBA C aHAIU3HPYEMbIM
noroBopoM 1872 r. bonee TOro, pocCHCKO-KOKAHICKUNW JOTOBOP, MOAMHCAHHBIN
K.II. pon Kaypmanom u xanom Xynosipom B sitHBape—peBpase 1868 r., conepkur te
e IATh CTaTel, COBIAIAIONINX 110 CMBICITY. boiee Toro, mouTH Bce CTaThu (3a HCKITIO-
YEHHEM NIEPBOIT) MPaKTHYECKH UIACHTHYHBI B 000uX oroBopax. Eme 6omnee nobasnser
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CXOACTB M (hOpMAT ITOTO JOrOBOpA: KaK M B Ciydae ¢ M3TTHIIApoM, peub HieT
HE 0 OJTHOLIEHHOM JIOTOBOpE, a 0 « ToproBuIx 00s3aTenbCTBaX», KOTOPBIE, IpaB/a, 00e
cTopoHbsl — Poccust (B nuIe TypKecTaHCKOro reHepai-ryoepnaropa) u Kokanm —
MOJINHMCATH KaK CAMOCTOSTENIbHBIE CYOBEKTHI MEKIYHAPOIHBIX OTHOILICHHH.

EcTbh ocHOBaHUs mosarathb, 4To A0roBop ¢ KokaHaoM ctan «IpoTOTHIOMY IS
noroBopa ¢ SIky0-0exom, u JIel0 He TOJBKO B «YHHUBEPCAITBLHOCTI» (OPMYIUPOBOK,
BIIEpPBBIE UCIIOJIB30BAaHHBIX B loroBope 1868 r. Kak y»xe oTMeuanoch BhIllIE, IPABUTEIb
MTTHmapa Gbi BHICOKOOCTABICHHBIM KOKAH/ICKMM CAHOBHHKOM, aKTHBHO y4acTBO-
BaBIIIUM B MPUABOPHBIX MHTPHUrax U Mexi0ycobunax. bonee Toro, «xokanackoe mpo-
nutoe» SIky0-0eka CyImeCTBEHHO IMOBJIHSUIO Ha HadadbHBIA dTal B3aMMOOTHOIICHUH
agMuHMcTpanud TypKecTaHCKOro kpas ¢ npasurteneM Wartumapa: Kaygman cunran,
gyro SIky0-0ek 10 cux mop sBisercs (10 MEHbIIEH Mepe HOMHUHAIBHO) MOIaHHBIM
xaHa XyJosipa 1 HEOJHOKpPATHO Mpuberan K yciayraMm MOCIeHEro Kak MocpeHuKa B
MeperoBopax ¢ KalrapckuM BiazereneM. Bo3moxkHo, Takyro mosuimio Kaydmana
oOycnoBwiu u npexaue cBsi3u Kokanackoro xanctsa ¢ Kamrapom, B KOTOpoM Ko-
kaHjackue xansl emie B 1830—1850-e rr. o cornacoBanuto ¢ ummnepue [lun nmenn
COOCTBEHHBIX aIMUHUCTPATOPOB M COOPIIMKOB TaMOKEHHBIX M TOPTOBBIX HAJIOT'OB
(Newby, 2005:184—209). JIums k Havamy 1872 r. SIky0-0ek cymen 10OUTHCS, 9TOOBI
pOCCUICKHE BIACTH B3auMOieicTBOBaIU ¢ HUM Hampsimyto (Kim, 2004:142; Vasil’ev,
2019:269—270).

UYro kacaercsi poccHiicKo-0yXapcKoro 10oroBopa, 3akitoueHHoro 11 mas 1868 r.,
TO, XOTS U OH MMEET 3HAUMUTEJIbHBIE CXOACTBA C AHAIU3UPYEMBIMU «Y CIOBUSAMH. . .»
1872 1., 00CTOSITENIBCTBA €0 3aKIIIOUCHHSI OBIITH HECKOJILKO HHBIMH, UTO U 00YCIIOBUIIO
HEKOTOpBIE €ro oTnuus oT Aoroopa ¢ Kokanaom. Jlorosop ¢ xanom Xy1osipom (Kak
u ¢ Slky6-6exom) ObUT MOANKCAH B Pe3yJIbTaTe AUIIIOMAaTHUYECKOTO B3aUMOJICHCTBHS,
HE COIPOBOXKIABIIETOCS 0OCBBIMHU JICHCTBUSAMH, TOTZIa KakK JOTroBOp ¢ byxapoi cran
pe3yIbTaTOM KOPOTKOM, HO TI0OEI0HOCHOH /1711 Poccuu BoiHBI ¢ aMupaTroM. COOTBET-
CTBEHHO, Ha3bIBAJICSI OH « Y CIIOBHS MUPA, PEAJIOKEHHOTO TeHepal-aIbIOTaHTOM (hOH
Kaydmanom ero BeicokocTenencTBy amupy Oyxapckomy Ceun-Myszaddap-baxamyp-
XaHy» U coJieprKai Tpu JokyMeHTa. [Tomrumo Hanboiee HHTEPECYIONINX HaC « Y CIIOBHI
0 TOProOBJIE», B HETO TaKXKe BXOAWIH «/lomosHeHne K yCIoBUsIM MHpPay, (GPUKCUPOBaB-
1iee M3MEHEHUe TpaHulbl Mexay Poccuiickoil mMnepuein u byxapckum smuparom
(B pe3ynbTare OTTOpKEHUS B 103y Poccun psaa Oyxapckux tepputopuit) n «Cek-
pEeTHOE JOTIOJIHEHUE K YCIOBUSM MHUPay, ONPECTSBIICe pa3Mep U MOPSAIOK BBITLIATHI
smupoM Myszaddapom kouTpuOyIHH. Kak Obl TO HE OBLIO, HO MOCTEIYIOIIEE «IOSITh-
HOE» TOBEJICHHE OyXapCKOTO 3MHpa MPHUBEJIO K TOMY, YTO BIUIOTH 70 3aKJIFOYCHUS B
1873 r. «/loroBopa o npyx6e» (Illaapckoro norosopa) ot 28 centsa6ps 1873 r. UMeHHO
9T «YCIOBHUS O TOPTOBJIE» SBISUINCH OCHOBHBIM JIOKYMEHTOM, PETYJIHUPYIOIIUM
otHomeHus: Poccun u byxapsl. Henb3s He 0OpaTUTh BHUMaHUS HA TO, YTO Ja’K€ €ro
Ha3BaHUE CXOJIHO C POCCUMCKO-KAIITapCKUM JIoroBopoM 1872 r.

B otinuune ot poccuiicko-KOKaHACKOTO U POCCUMCKO-KAITrapcKoro I0rOBOPOB,
«YcnoBug o Toproeie» ¢ byxapol Bkiouanu He MsATh, a IlecTh crateil. OjHaKo
9TO — JHIb (OopMaAIbHOE OTJIMYME: CT. 1| W 2, MO CyTH, COCTaBJISIOT coOoi CT. I
POCCHICKO-KAITapcKOTo COTJIAIICHHS, TIOCKOJIBKY MEePBBIA 3 HUX MPEIyCMaTPUBAET
cBOOO/IHBIN BbE3 pOCCUICKUX MOANaHHBIX B Byxapy, a BTopoii Bo3naraeT obecneue-
HUe ux Oe30macHOCTH Ha dMupa. Bee ocranbHble cTaThu (3—6) MPaKTHYECKU MICH-
TUYHBI CT. 2—35 POCCHIICKO-KOKaHCKOTO U POCCUIICKO-KAILITapCKOTO I0TOBOPOB.
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Taxum o0pa3oM, conepkaHue pOCCUIHCKO-KalIrapckoro cornamenus 1872 r. He
SIBJIICTCS YHUKAJIBHBIM: OHO COCTABJISIIOCH, UCXO/Is U3 OIbITA BBICTPAUBAHMS IIOJIUTH-
YECKMX M B OCOOEHHOCTH SKOHOMHUYECKUX OTHOLICHHMH C JIPYTMMHU rOCyAapCTBaMH
L{eHTpasbHOIl A3HH, IMEIOIIMMH MHOTO OOIIMX Y4epT ¢ VSTTHIIApOM ¢ TOUKH 3peHHs
rOCYJJapCTBEHHOTO YCTPONCTBA U MPaBOBOM cucteMbl. CpaBHeHHe AoroBopa Poccwii-
ckoif mmmepun ¢ Marrumapom u ee ke moroBopos ¢ Kokxangom u Byxapoit 1868 r.
JlaeT OCHOBAHME e1lle JJIsl OTHOTO BhIBOJIA. Kak ObLII0 OTMEUEeHO BEIIIIE, C 3aKIII0YEHUEM
9TUX JIOTOBOPOB B HCCIIEJOBATEIbCKOW JINTEPATYpE CBS3BIBAECTCS YCTAHOBIICHUE
poccuiickoro nporekropara Haj KOKaHICKMM XaHCTBOM M ByXapCKUM 3MHpPaTOM.
OnHako, Kak Mbl yOeauauch, 00a JOroBopa, MO CYTH, AHAJOTHYHBI COTJIALICHUIO
¢ MTTrmapom, B OTHOIIEHHH KOTOPOro y Poccuu He GbU10 (M He MOTJIO GBITh, HCXOJI
u3 crenu(UKy OTHOIIEHUH ¢ umrnepueit LluH) HaMepeHuil yCcTaHOBICHHS MPOTEKTO-
pata uiau uHOH (opmbl 3aBUCUMOCTH. TakuM 00pa3oM, CpaBHUTEIBHBIN aHATIN3 TPEX
JOKYMEHTOB JaeT €Ille OJUH apryMeHT B IO0Jb3y TOr0, 4TO JOroBopsl ¢ KokaHaoM u
Byxapoii Hukak He GUKCHPOBAIHN 3aBUCUMOT0 OT Poccru mpaBoBOTo MOJIOKEHUS 3TUX
CpeAHea3naTCKUX XaHCTB: OHO 00€CNeYnBaIoCh Ha MPAKTUKE IIPU CTPOrOM HOpuanye-
CKOM IIPU3HAaHUM 000MX roCy1apCTB CAMOCTOSTEIbHBIMY YUaCTHUKAMU MEXyHapO/I-
HBIX OTHOLLEHUH.

Hcropuko-npaBoBoii aHaJIH3 10r0BOpa
Bpurtanckoi umnepuu ¢ Uarrumapom 1874 r.

3aKiIr0ueHHe J0roBopa ¢ MATTHImapoM GPUTAHCKAMHU BJIACTAMH, HECOMHEHHO,
CTaJI0 MPSIMBIM CIIEZICTBUEM POCCHUHCKO-KAIITapcKoro cornamienus 1872 r.: koHeuHO
e, aHTTIM4aHe He coOupanuch 0e3 CONpOTUBIECHUS YCTynaTh Poccuu BimsiHHE Haf
9THM CTPATErMYeCKH BaKHBIM IIEHTPATbHO-a3UaTCKUM PETHOHOM, KOTOPBIH K TOMY e
npuiieran K BiajneHusMm bpuranckoit Mannu (Baskhanov, 1990:104).

[Moanucanue morosopa 1874 r. cTasio pe3yabTaTOM JOJITHUX M MHOTOITAITHBIX
MeperoBopoB BiacTed bpuranckod MHauM ¢ caMONpOBO3IIIAIIEHHBIM MPABUTENEM
VsTTHIIapa, B X01e KOTOPBIX CTOPOHBI M IOCTUIATH COINIACHS, U BCTYNAIH B MPOTH-
BOpEYHs, MPUOCTAIN K TOJMTUYCCKOMY IMIAHTaXy, UCIOJB3Ys «POCCUHCKHUIY WM
CUUHCKHUH (akTopb». [IpuMedarenbHO, YTO HAa PAHHEM JTalle aHTJIO-KaIrapCKUX
OTHOIICHUH cam Sky0-0ek n30eran Bompoca o 3aKJIF0UYEHUN TOPTOBOTO COTIIAIIECHUS C
aHTIMYaHaMU, HA/IeSICh Ha BRITOAHBIN noroBop ¢ Poccueit (Henze 1989:73). AB 1873 1.
Ceiing Sxy0-xan, mocon fky0-Oeka, Ha meperoBopax ¢ aHIMIIMUCKUMH BIACTSIMH B
KanbkyTTe npsMo mpeanoxusli UM 3aKIYUTh corniamieHue ¢ Poccuelt, cornacHo
KoTOpoMy MaTTHIIAp CcTan 661 «6y(hepHBIM FOCYIAPCTBOMY MEXIY ABYMS UMICPUIMH
(Karpat, 1991:22; Kim, 2004:145; Veselovskiy, 1899:100).

Co0TBETCTBEHHO, TOHAYAITy U aHTJIMYaHE HE CTPEMIIIUCH K HAJIaXKMBAHUIO TOJI-
HOILIGHHBIX OTHOILIEHMH ¢ M3TTHIIApOM, TIoNarasch Ha 3aBepPEHHs TIIaBbl POCCHIICKOTO
BHEIIHENOJIUTUIECKOT0 BeZIOMCTBA KHs13s A.M. ['opuakoBa, KOTOpBIN YTBEPKAAT, YTO
«Poccus He MMeeT HUKAKMX 3aBOEBATEIBbHBIX HAMEpPEeHUH B oTHouieHuu Kamrapa u
JKeJlaeT pa3BUBATh C HUM JIPYIKECKHE TOPTOBbIE M COCEICKUE OTHOIICHHS, HO IPU3HATh
€ro He MOXET U3-32 HEyBEPEHHOCTH B MPOYHOCTH €r0 BJIACTH U MOTOMY, YTO OH HE
npusHaH Kuraem» (cit. by: Baskhanov, 1990:115). Onnako mocieayromue 1eicTBys
TypkecTanckoro renepan-ryoeprnaropa K.II. ¢on Kaydpmana, mMmeBmue cieacTBuEM
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3ansTue Vnmiickoro kpas B 1871 r. n moanucanue norosopa ¢ Marrumapom B 1872 r.,
3acTaBWIM OpUTaHCKHE BIacTU (opcupoBaTh COOBITHS M, B KOHEYHOM CUETE, ITOAIH-
catb ¢ SIky0-OexoM COOCTBEHHBI BapHaHT TOproBoro jnorosopa (Baskhanov,
1990:118). ITognucanue coctosiock 2 pespainst 1874 r. B xone muccuu B Kammrap 6pu-
TaHCKOTO ynHOBHMKaA W juriomara T.Jl. @opcaiita (Forsyth), koTopsrii u npexne, B
1869—1870 rT., yx)e ObiBan y SIKy0-Oeka IIsi IeperoBOpoB 00 YCTaHOBICHUH JTUTLIO-
MaTUYECKHX U TOPrOBBIX OTHOLIEHH.

Kak yxe ymomMHHAaIOCh, MCCIEIOBATENH HEOAHOKPATHO OTMedanud OJIM30CTh
COJIEP/KaHUSI POCCUNCKO-KAIITapCcKOro M aHINIO-KAIrapcKoro JI0OroBOpoOB (4To,
COOCTBEHHO, U MOCTYKHUJI0 OCHOBAaHHEM JUIs IPOBEACHNUS HACTOSILET0 UCCIIeI0OBAHN),
OJTHAKO TOJILKO METAIBHBIA (OPMATBHO-IOPUINIECKHA aHAIN3 O00OUX JOKYMEHTOB
MO3BOJISIET TOJTBEPIUTh WM ONPOBEPTHYTH OSTO yTBepxkAeHHe. [loaTomy, Kak
U B ciIydae ¢ «YcnoBusaMH...» 1872 1., mpoananmuzupyem GopMy U ColepsKaHUE 3TOTO
JIOKYMEHTA.

Cpa3y obOpaiaer Ha ceOs BHUMaHUE, YTO, B OTJIMYHE OT «Y CIIOBUH O CBOOOTHOM
Toprosiey, npeioxkenHslx K.II. ¢pon Kaypmanom n noanucanueix SIky6-6exoM B
1872 1., aHri0-Kamrapckoe corjamenue oQuIruaibHO HOCUIIO Ha3BaHUE «TOPTOBBIMA
noroop» (Treaty of commerce), koTopoe ¢urypupyer B noKkymenre. KoHTpareHTbl
B CT. | UIMEHYIOTCS «BBICOKMMU JIOTOBAPUBAIOIIMMHUCS CTOPOHAMMIY, UTO TAKXKE YKa3bl-
BaeT Ha JIOTOBOPHBIN XapaKTep JOKYMEHTA.

Taxxe, B OTJINYME OT POCCHUICKO-KAIITapCKOro COrJalleHus, B mpeaMOyJie aHa-
TU3UPYyEMOro JOKyMeHTa Sky0-Oek (urypupyer He ¢ HEONpEACICHHBIM TUTYJIOM
«BINIAJIETEIb/BIAIENCI, a OQUIIHATIBHO TUTYJIYETCS «OMUp, MPABUTENb TEPPUTOPHU
Kamrapa u Spkenaa», a cam AOroBOp MpelycMaTpUBaeT ACHCTBHE Takke MpPH €ro
«HACJeIHUKaxX U peeMHUKax». C OpUTaHCKOW CTOPOHBI OH MOANKCAH BBIIICYIOMSHY-
TeiM T.JI. dopcaliTOM, yIMOJTHOMOUYEHHBIM MpEICTABUTENEM BHIE-Kopons Muauum
nopna HopTtpOpyka, KOTOpBIH caM TOAMHUCAI W 3aBEPHJI MEYAThIO ITOT JOKYMEHT
13 anpenst Toro ke roga. PopMalIbHO-IOPUANUECKOTO CXOACTBO MEXKAY POCCHUNCKO-
KAITapCKUM M aHIJIO-KAIIrapCKUM COTIAIIEHUSIMH, TAKUM 00pa3oM, COCTOUT B TOM,
YTO C «UMIIEPCKOW» CTOPOHBI 00a JOKYMEHTA MOAMKMCAHBI BCETO JIMIIb [1aBaMH PEru-
OHAJBHBIX aJMUHUCTpanui. OJHAKO CTOUT 00paTUTh BHUMaHKE Ha TO, uTto K.II. dhon
Kaydbman mmen mpaBo Ha MOANMCAaHWE TAKWX JOKYMEHTOB B CHIIy TIOJTHOMOYWH,
MIPEOCTABIEHHBIX JTUYHO eMy (TOClIeayIo31e TypKeCTaHCKHE IeHepal-TyOepHaTOphI
He o0J1ajjaii TakoW MUPOKOH KOMITETEHITNEH), Toraa kak jopa HoprOpyk moamucan
JIOTOBOP B KadecTBe BUIle-Kopoiist Muaww, T. €. 001anas moJTHOMOYHSIME B CHJTY 3aHU-
MaeMOro MOJIOKEHHUSL.

B conepxxareslbHOM OTHOLIEHUH aHIJIO-KAIIrapCKuil JOroBop ropasao OoJblie
«YcnoBui...» 1872 r.: oH coaepxuT 12 crareld, HEKOTOPBIE U3 KOTOPBIX, K TOMY K€
BecbMa oObemHbIe. [IpaBaa, mpu aHanmm3e coep:kaHusi KOHKPETHBIX CTaTel CO3/1aeTCst
BIIEYATJICHUE, YTO aHIJIMYAHE CIICIUANBHO «Pa3ayiin» T€ WIA UHBIE TpaBUia, YTOObI
«TPEB30OUTH» CBOMX POCCHUMCKUX KOHKYPEHTOB.

Tax, Hanpumep, ct. 1 mpexycmarpuBaeT cBOOOY Bbe3/1a, TOPrOBIU U MpeObIBa-
HUS QHIJIMICKMM MOJIaHHBIM B MaTTnimape n nognanusv SIky6-G6eka B Bpuranckoit
Wuaun, a cr. 2 — OTCYTCTBUE B3aMMHBIX OIMPAaHUYEHHMH MPHU MPOXOJE U MEPEBO3KE
TOBapoB. AHAJIOTMYHbIE TOJOXKEHUS ObUIM BeCbMa KpaTko chopMynHpoBaHbl B CT. |
«Ycnosuid...» 1872 r.
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Cr. 3 ycTaHaBIuBaeT 00s13aTeNIbHOE HAIMYHE Y «EBPONEHCKUX OPUTAHCKUX MO~
JAHHBIX» (BEPOSATHO, UMEIOTCS B BUAY aHIJIMHCKHE TOPTOBLIbI, HE MPOKUBAIOLIUE TI0-
CTOsHHO B MHauM) macnopToB, 06€3 KOTOPhIX OHU HE BIPaBe MOJIb30BaTbCSI COOTBET-
CTBYIOILMMU IPaBaMHU U NPUBUIIETUSIMHU.

Cr. 4 npegycmaTpuBaeT 000KeHHEe TOBapoB u3 bpuranckoit Muaum Bo Braje-
Hus Sky0-Oexa BBO3HOM MOLUIMHOM B pa3mepe 2,5 % OT uX CTOUMOCTH (T. €. BbIIlIe-
YIOMSIHYTBIN 35IK€T), TOT/1a KaK UMIIOPTUPYEMBbIE U3 €ro BiajgeHuit B IHau0 ToBapbl
BOOOIIIE HE JOJDKHBI 00JIaraThCsl MONLTMHAMHU. DTO, Ha MEPBBIA B3I, CTPAaHHOE U
HEpaBHOMNPABHOE (MPUYEM JUIsl AHIJIMACKOW CTOPOHBI!) YCIIOBHE KOMIIEHCUPYETCS
BO3MOKHOCTBIO O0JIOKEHHUSI TAKUX TOBAPOB «B COOTBETCTBUU C MPaBUIIAMU aKIIU30B U
cOOpOB COrIACHO FOPOACKUM M MyHHLIMIAIBHBIM NpaBuiaam». CT. 5 JONOIHSAET M0JI0-
YKEHHSI TIPEeNbIAYIIeH, HEe JOMycKas BCKPBITHs ToBapoB u3 MHIUM 10 npuOBITHS X B
MECTO Ha3HAYCHHS U MO3BOJISASA, B CIydae HEBO3MOXKHOCTH OIMPEIEICHUS CTOMMOCTH
TOBapOB, B35ATh B KadecTBe BBO3HOHM momuiuHbI 1/40 wacTh uMX KonmdecTtBa. Ecimum
B TaKHX CIy4yasX BO3HHUKAET CIOp, TO OH PEIIAETCA ABYMS YINOJIHOMOYEHHBIMU —
OT YMHOBHUKOB SIKy0-0eka 1 OT «MMIIopTepay, T. €. OPUTAHCKOTO TOPTOBIIA.

HaunbGonee BaxxHOU siBisieTcs CT. 6 JOroBOpa, COINIACHO KOTOPOW OpUTaHCKHE
BJIACTH MMEITU IPAaBO Ha3HAYATh MPECTaBUTENs (representative) nmpu nBope JAky0-0exa
Y TOTYUHSIIOIIUXCS €My KOMMEpPUYECKUX areHTOB B TOPOJax M HACENCHHBIX MyHKTax
WsTTHInapa. DTH IpeICTABUTENH JOIKHEI ObLIA «HMETh PAHT X IPHUBUIICTHH, COOTBET-
CTBYIOLIHE TOCOIBCKUM, COTTIACHO MEKYHApOIHOMY IIPABY, & ar€HTHI JOJKHBI 00J1a-
JaTh MPUBIICTHSIMH, TIPUHAIICKAIUMHI KOHCYJIaM HAIUi ¢ PEKUMOM HAanuOOJIBIIETO
OnaronpusTcTBOBaHU». IMEHHO 3Ta CTaThs U 1a€T OCHOBaHHE UCCIICIOBATEIISM CUH-
TaTh, 4T0 bputanus moroopom 1874 r. opunmansao npuzHaia Sky0-0eka JIeruTum-
HBIM IPAaBUTEJIEM U YCTAHOBHJIA C HUM O(QHIHMAIbHBIC AUTUIOMATHYECKUE OTHOIICHUSI.
DTO MHEHHE MOIKPEIUISETCS MOJOKEHUSIMHU CT. 8 (caMoil 0OBEeMHOH B JIOKYMEHTE),
IpeyCMaTPUBAIOLICH y BBIMICYIOMSHYTBIX MPEICTaBUTENEH U KOMMEPUYECKUX arcH-
TOB CyleOHbIX ()YHKIMH B OTHOLICHHHM OPUTAHCKUX MOJIAHHBIX HAa TEPPUTOPUH
Wsrtimapa. Ecnu ke OHOM M3 CTOPOH B YTOJIOBHOM JIeNie BBICTYHAJ MOUIAHHbIIL
Sxy0-06eka, TO OHO HAXOAMJIOCh B KOMIIETEHIIMHM MECTHOTO CyJa, KOTOPbIi, OJHAKO,
JIOJDKEH ObUT paccMaTpUBAaTh JI€TI0 B MPUCYTCTBUU OpHUTaHCKOro areHTa. bonee toro,
TaKOH MpPEeICTaBUTEIh OPUTAHCKUX BJIACTEH MOT 1O MPOIICHUIO YYaCTHHUKA MPOIIecca,
1100 COOCTBEHHOMY YCMOTPEHHUIO MOTPeOOBATh MOBTOPHOTO pa3OMpaTenbCcTBa Jeia
B JPYT'OM MECTHOM CYJ€E, €CIIM CUUTAI PELIEHHE WIH IPUTOBOP HECTIPABEAIUBBIM.

Cr. 7 moHavainy npeicTaBIsIETCs] «CIyYailHO BKIMHUBILIEHCS» MEXKY CT. 6 1 §,
MOCKOJIbKY KacaeTcsi ImpaBa OpUTAHCKUX IOAJAHHBIX UMETh B COOCTBEHHOCTH WJIH
Haiime 3eMJiH, IomMa U ckiaabl. OTHAKO CMBICI €€ BKIIIOUEHUS B OJIOK, MOCBAIIEHHbII
cTaTycy GPUTAHCKMX AMIIOMATHYECKMX MPEICTaBUTENeH B VMITTHIIApe, CTAHOBUTCS
MOHATHBIM M3 €€ BTOPOM YaCTH: HUKTO HE BIPaBe MPOHUKATH TyJa 0e3 pa3perieHus
MPeICTaBUTEIS, areHTa, & MPOHUKHOBEHHE Pa3pEIICHO TOJIbKO B MPUCYTCTBUU Ha3HA-
YaeMbIX UMU JIHILI.

Crt. 9 BKITIOYAET B YHCIIO JIUII, TOJB3YIOMIMXCS MTPaBaMH M TIPUBUJIETUSMU Ha TEP-
putopun MsTTHIIapa, Takke «IIOAIAHHBIX BCEX MHIMICKHX KHA3CH M TOCYIapcTB,
HaXOJAIINUXCS B COO3€ C €€ BEIMYECTBOM KOPOJIeBOI». Hike Mbl IpUBEIeM MPUYHHBL
BKJIFOUEHUS 3TOH CTAaThU B I0TOBOP.
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Cr. 10 umeer 4MCTO MpOLECCYaJbHBIA XapakTep: OHA ONpeleNseT MOPsA0K
MPEIOCTABIICHUS KOIMI MOKa3aHUN U MHBIX CYA€OHBIX JOKYMEHTOB U UX 3aBEPEHUS B
COOTBETCTBYIOIIIEM CYIE.

Cr. 11 kacaercs cyapObI UMyIIIeCTBa OPUTAHCKOTO ITOIaHHOTO, CKOHYABIIETOCS
HA TEPPUTOPHH M3TTHIIApA M, «C COOTBETCTBYIONIMMH KOPPEKTHPOBKAMMy» (mutatis
mutandis), cyap0bl UMyIecTBa MojaanHoro Sky0-Oeka, ymepmiero B bpuraHckoit
Wuaun. AHrnuyase nocrapajvch yCTAaHOBUTH «EBPOIEHCKUI» MPUHLIMIT pacopsiKe-
HUS TAKUM UMYIIECTBOM, B COOTBETCTBHH C KOTOPHIM OHO JOJDKHO OBLIO MEPeaaBaThCs
HacJIeTHUKaM MJIU AyLIeTPUKa3uuKaM YMEPILIEro, a He IPUCBAUBATHCA MECTHBIMHU BJIa-
CTSIMU.

Hakonet, ct. 12 omnpezensieT mopsiIoK B3bICKaHUS JI0JIra 3a CUET MUMYILIECTBA
GPUTAHCKOTO IOTAHHOTO €r0 KPEJUTOPaMH B M3TTHIIApE i TO 5Ke «C COOTBETCTBYIO-
IIMMH OTOBOPKaMM» B OTHOIIIEHUH MOAIaHHBIX SIky0-Oeka B Munuu. [IpaBna, u 3mech
MPeyCMAaTPUBALETCS «IIOCPEIHUIECTBOY» OPUTAHCKOTO MPEICTABUTENS B KAITAPCKUX
BJIAJICHUSIX.

Takum 00pa3oM, aHTIIO-KAIITapCKUii JOTOBOP, HECMOTPS Ha €ro «TOPTOBBII»
XapakTep, Kak BUAUM, COACPKUT MOJOKEHUS, Kacaroluecs: OpraHu3aliy JUIIoMaTH-
weckoro B3aumoeiicTeus bpuranckoit Mnaun n Msrrumapa. Bripouem, eciu nojoit
K 3THM TIOJIOKEHUSIM C TOUKH 3peHUs] OYKBAJIBHOTO TOJIKOBAHHUSA, TO MOKHO YBHUJIETb,
YTO (pOpPMANBHO 3TU MPEICTABUTENN JOJHKHBI OBLIM 3aHUMATbCS BOIPOCAMH, TaKKe
KaCalOMIMMUCS YKOHOMHUYECKOU cephl, U 3aIUIIATh HHTEPECH CBOMX IOJAHHBIX B
CIIy4asix BO3HUKHOBEHUS IPOTUBOPEUNI B CBSI3U C TOPrOBOU AEATENBHOCTHIO.

Kak u apmunnctpanus Typkectanckoro kpas, Bnactu bpuranckoit Maauu npu
COCTaBJICHHH MPOEKTa J0rOBOpa ONUPAINCh HA CBOW MPeIbIAyIIUNA ONBIT BEICTpAaUBa-
HUS JTOTOBOPHBIX OTHOIIEHUH C JPYTMMH CyOBEKTaMH MEXIYHAapOJHOTO MpaBa —
B YaCTHOCTH, C WHAMWCKAMHU KHsDKecTBaMu. Hambosee ONM3KUM IO XPOHOJIOTHH
3aKJTIOYEHUST M COJIEpKaHUI0 K JoroBopy 1874 r. Bumutcs 3axmroueHHoe B 1870 1.
COTJIAIIEHHEe MEXIy OpuUTaHCKMMHU BiacTsMu W PanOup CuHrxom, Maxapamxen
Hxammy u Kammupa.

DTOT TOKYMEHT TaKke O(QHUIMaIbHO UMEET CTaTyC J0TOBOPA M TOXKE MOATBEp-
X1eH Buie-koponeMm Mumun rpadgom Meito. Hapsiay ¢ monoxxeHusiMM 0 CBOOOIHOM
BBE3/IC Ha TEPPUTOPHIO OPUTAHCKUX TOPTOBIIEB M X CBOOOTHOM TPAH3UTHOM ITPOE3/IE
JIOKYMEHT TpeIycMaTpuBaeT Ha3HaueHHE OPUTAHCKUX YHMHOBHUKOB JIJISi KOHTPOJIS
TOProBhIX TyTed (cT. 1) M KoMHccapoB (commissioners) mJisi KOHTPOJsS cOOpOB
Y TIONIUTMH W PEIICHHs CIIOPOB C y4acTUEeM OpPUTAHCKHX MOJIaHHBIX (cT. 2). Bechma
JHOOOIBITHO, YTO 3TOT JIOTOBOP 3aKIJIIOUYAJICS B 3HAYUTEIHHON CTENEHH C IETbI0 00ec-
MeYeHUs TPAH3UTHOTO TMpoe3na Ui OPUTAHCKHUX MOJJAHHBIX UMEHHO B BoCTOYHBIN
Typkectan, SBISISCh, TAKAM 00pa30M, «IIOATOTOBUTENILHOMN CTaanen» K 3aKII0YCHUIO
corJaieHus ¢ camum SJky0-0exom.

UMHOBHUKOB M KOMHCCApOB OpUTAHCKOTO TMpaBUTENbCTBA B J[Kammy u
Kammupe MOXXHO OTOXIECTBUTH C MPEACTABUTEISIMU U KOMMEPUYECKHMMH areHTaMu
B Mb>TTHIIape, NEATENHEHOCTH KOTOPBIX IIPELyCMATpHMBanach Ioropopom 1874 .
OpHako mpH ATOM HeJNb3sl HE YUYUThIBaTh, uyTo JIkammy m Kammup emie B mepBoii
nonoBuHe XIX B. monaiu 1o KOHTPOJIb aHIJIMMCKUX BJIACTEN, CTAB BacCAJIbHBIM BIla-
nenreM bpuranckoit Unauu. [loaromy npeObiBaHUE B HEM aHTIMHCKUX YHHOBHUKOB
MIPEICTABISUIOCH BIIOJIHE JIOTUYHBIM 3JIEMEHTOM KOHTPOJIS CO CTOPOHBI TOCYJapCTBa-
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ctozepeHa. [lomydaercs, 4TO aHTIHMIICKHAE BIAcTH, pa3padaThiBasi MPOESKT COTJIAIICHHS
¢ SIKy6-6eKoM, M3HAYATbHO CTABUIM LENbI0 TOJYMHEHHe M3TTHImapa, uero Bosce
HE HaMepeBanach Jenars Poccus.

B cBa3u ¢ stuMm COBCPIICHHO JIOTMYHBIM HPCACTABIIACTCA CpaBHHTCHLHBIﬁ
aHaJIN3 POCCHIICKO-KAITapCKOTO M aHTJIO-KAITapCKOTo JIOTOBOPOB U TIOCIIEICTBHI UX
3aKJIIOYCHHUA, KOTOpBIfI MBI 1 IIPOBOJIUM HHIXKE.

CpaBHUTEILHO-NPABOBOM aHaM3 J0oroBopoB 1872 u 1874 rr.

Ha ocHoBe npoBeieHHOTO BbIlIe (POPMaATBHO-IOPHINYECKOT0 aHAIN3a KaKI0ro
U3 JIOTOBOPOB M HUX CPAaBHEHMS C JPYTMMU AaKTaMHM, 3aKIIOYaBIIMMHUCS OOOMMHU
rocyapcTBaMH € APYTUMU LIEHTPAIbHO-a3MaTCKUMU NApTHEPAMM, TEIeph IMOIbITa-
€MCsl OTBETUTh Ha BOIIPOC O CTEIEHU MX CXOJCTBA MEXIy cOOOM M, KaK CIIEACTBUE,
000CHOBAHHOCTH YTBEP)KACHUHN O MPU3HAHUU WIM HenpusHanuu Poccueil u Benuko-
6puTanmeii rocyapeTsa MarTHimap.

be3ycnoBHo, B ()OpMaIbHOM OTHOLIEHHWHU Cpa3y oOpalaeT Ha ce0si BHUMaHUE
pa3HOe Ha3BaHHE JJOKYMEHTOB: PYCCKO-KAaIITapCKUIl J0roBOp MPEACTaBIIAET COOOM
«yCJIOBUS», TOT/1a KAK QHIJIO-KAIITAPCKUM IIPSIMO HMEHYETCS «I0roBOPOM». Takke Mbl
y’ke 00paTiiii BHUMaHKUE Ha OCTOPOKHOE THTYJIOBaHHE SIKy0-0eka «BiaseTesemM» co
CTOPOHBI POCCUMCKHMX BIACTEW M NPU3HAHUE €T0 «IMUPOM U IPABUTEIEM», IIPUUYEM
HAaCJIeICTBEHHBIM, CO CTOPOHBI OPUTAHCKUX.

Bonpocsl, HENOCPEACTBEHHO KacarolMecs OpraHu3aliid TOProBOi AesATENIbHO-
CTH, B NPUHLHUIE, JOCTATOYHO CXOAHO PErIaMEHTHPYIOTCS OOOUMH JOKYMEHTaMH,
pa3Be 4TO B aHIJIO-KAIITapCKOM JOTOBOPE Topa3fo Oojblle BHUMAHUS YAEISIETCS
BOIPOCaM IPOLIECCYaTbHOTO XapaKTepa, CBSI3aHHBIM C pa30MpaTeabCTBOM CIIOPOB,
B3MMaHUEM JI0JITOB, CyJb0OOH UMYIIECTBA YMEPLINX HHOCTPAHHBIX TOPrOBIIEB U IIPOY.
BrpodeMm, ucxons u3 crnenu@uKy aHIVIMICKOrO MpaBa U €ro UCTOYHUKOB, MOXKHO
CUeCTh 3Ty JHETANU3alMI0 OTIMYUTENLHOH uepToil OpUTAHCKOrO pEryJupOBaHHs
YaCTHOIIPABOBBIX OTHOILIECHUM.

Bonwiie Bcero BonpocoB BeI3bIBatOT nojoxenus cT. Il u ct. 6 anrno-kamrap-
CKHMX COIJAIlICHM, Kacaroluxcs craryca npencraBureneil Poccun m bpurtaHckoi
WUnpnn B Uartimape. Kasanock Gb1, B 060MX Clydasx pedb HAET O JIMIAX, YIOTHOMO-
YEHHBIX Ha/3UpaTh 3a COONIIOJEHUEM MIPABUII TOPTOBIIU, 3aKOHHOCTBIO B3UMaHHUs I10-
IIUIMH U B L€JIOM — 3alIUThl HHTEPECOB KYII€4€CTBA COOTBETCTBYIOIETO FOCY 1apCTBa.
OnHaKo HETPyIHO 3aMETUTh NMPUHLUINHMAIBHOE OTIMYUE B IOJ0XKEHUSAX JOrOBOPOB
1872 1 1874 rr. Cr. 11l poccuiicko-Kamrapckoro CorjlalieHus peAoCTaBIIsIeT PyCCKUM
TOPTOBIAM «IIPaBO HMMETh» TOPrOBBIX areHTOB (KapaBaH-Oalleil), T. €. pedb HAET
0 IpeCTaBUTENE, BBIOOPHOM OT CaMHX TOPTOBIIEB U 10 UX ycMoTpeHuto. CT. 6 aHrio-
Kalrapckoro JoroBopa IpsiMo yKa3bIBaeT, 4TO MIPEeACTaBUTEINb NpH SIKyO-0eke U KoM-
MEpYECKHE areHThl Ha3HA4aloTCs OPUTAHCKUM IIPABUTEIbCTBOM. TakuM 00pas3om,
YaCTHOIIPABOBOMY XapaKTEpy Ha3HAYEHMS U AEATENbHOCTH PYCCKHUX TOPrOBBIX arcH-
TOB TIPOTHBOINOCTAaBIIAETCA OAHO3HAYHO ITyOJIMYHO-IIPABOBOM CTAaTyC OpPUTaHCKHUX
IpeJcTaBuTeNel, KOTOPBIH ele U MoJ4epKuBaeTcs (PakTOM MPUCBOEHUS UM «paHra u
MPUBWIETHI», COOTBETCTBYIOMIUM OGHLIUAIBHBIM AUIUIOMATHYECKUM IIpEJCTaBUTE-
JSIM — II0CJIaM U KOHCYJIaM.

[103BONAIOT M BBIABICHHBIE OTJIMYMS IPUCOCAUHUTHCS K BBILICYTIOMSIHYTHIM
MHEHUSM HCCIEN0BATEeNIed U OJHO3HAYHO KOHCTATUPOBATh, YTO AHIJIO-KAIITAPCKUI
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JIOTOBOP, B OTIMYKE OT POCCHICKO-KAIITapcKOro, CBUAETEILCTBOBAN O (POPMATbHOM
JTLIOMATHYECKOM MPU3HAHUM VTTHIIapa B KadecTBe O(GHMIMATLHOIO H CaMOCTOSI-
TEJIBHOI0 YYaCTHUKA MEXAYHAPOIHBIX OTHOLIEHUIA?

Kak mpencraBnsieTcs, OCHOBaHMN JJIsi TaKOTO YTBEP)KICHUS HEIOCTATOYHO.
Bo-nepBbIx, OpUTaHCKHE MPEACTABUTENb M KOMMEPUECKHE areHTHI, COTJIACHO JI0TO-
BOpY, JIUIIb «IPUPABHUBAINCEY, COOTBETCTBEHHO, K IOCIaM M KOHCyJaM, HO (op-
MAJIbHO He SIBJISUTMCh TAKOBBIMH CIIE/IOBATENBHO, HE IILIO Pedr 00 OTKPHITHU B MATTH-
1rape MOJHOIIEHHOTO MOCOJIBCTBA M KOHCYJIBCTB. BO-BTOPBIX, B OTJIMYME OT MpaB U
MPUBUJIETH TOProBLIEB, MPAaBO Ha HA3HAYEHHE TAKUX UYMHOBHUKOB CO CTOPOHBI
V>rrumapa goroop 1874 r. me npemycmarpusan. Hakosen, BbIle MBI yKe MPOBO-
T TTIApaJJIeNIb MKy dTUMHU MPEACTABUTEISIMA M aHTIUHCKUMU YMHOBHUKAMH B
kHspkectBe J[xkammy u Kammup, nmoakoHTponsHoM bpuranckoit WMuanmn. Takum
o0pa3oM, BIIOJHE OYEBUIHBIM IMPEACTABISAETCS HaMEpPEeHHE OPUTAHCKHUX BIIACTEH HE
npu3HaTh MATTHIIAP CAMOCTOATENBHBIM CYOBEKTOM MEKIYHAPOHO-IPABOBBIX OTHO-
HICHUH, a TOJYMHUTH €ro cede B HKOHOMHUYECKOM M IMOJUTUYECKOM OTHOILICHUH,
NpUPaBHAB MO CTAaTyCy K BaccalbHbIM KHsDKecTBaM CesepHoit Muauu (Baskhanov,
1990:120; Isiev, 1981:42—43). Kpome Toro, Helb3s cOpachiBaTh CO CUETOB U CTPEM-
JieHue OpUTAaHCKHMX BJIACTEH, YK€ O3HAKOMHUBIIHXCS C COJIEPKAaHUEM «Y CIIOBHH...»
1872 1., «miepemieronsaThy Poccuio ¢ moMoIeso 0ojiee BBITOIHBIX A1 SIKy0-0eka ycio-
BUI 0roBOpa, 0oJjiee BBICOKOTO CTaryca OpUTAHCKHUX IpeJICTaBUTENIeH B €ro Biaje-
HUSX U IIPOY.

EcTecTBeHHO, 3TO HAMEpEHUE HE MOIJIO HE CTaTh OYEBUAHBIM JUISl ONBITHOTO U
MPOHULATENILHOTO MonuTuka SIky0-0eka. [1oaToMy OH, OXOTHO MOANKUCAB JI0TOBOP C
aHTJIMYaHaMU, BECbMa KPUTUYHO OTHECCS K €ro IMOJIOKEHUSM, KacaBLIMMCS CTaTyca
OPUTAHCKOTO MpEACTABUTENs B VOTTHIIApe, W He 3aMEUIHN IPOABHTH CBOE
OTHOILIeHWE Ha mpakTuke. [locie 3axkimoueHHs JOroBOpa M OTOBITHS MOCOJBCTBA
T.JI. dopcaiiTa B Ka4eCTBE TAKOTO MPEACTaBUTENS («IMHOBHHKA JIJIs1 0COOBIX TIOpyUe-
Hui») nipu 1Bope SIKkyO-Oeka cpa3y 0wt octaBiieH P. [lloy (Shaw) — emie omuH onbIT-
HBI OpUTAHCKWH NUIUIOMAT, TakKe HEOMHOKPATHO Tpexae ObiBaBmmii B Kamrape
(Kim, 2004:145). Ilonavany ero npeObIBaHHS B TIOJHOU Mepe ycTpanBaiio Sky0-Oeka,
TIOCKOIIBKY MO3BOJISUIO IEMOHCTPHPOBATh Poccru, 4To He TONBKO ¢ Hell y MarTumapa
YCTaHOBJICHBI KOHOMHYECKHE OTHOIIEHHus. K ToMy e BCKOpe TOcie MOAIMUCaHUs
noroBopa, B 1874 r., B rocynapctBo SIky0-Oeka Obuta OoCTaBiieHa KPYIHAs MMapTHs
opyxuss u OoenpunacoB u3 MHmum (YTO OpSMO NPOTUBOPEUMIO POCCHHUCKO-
OputaHckuM noroBopeHHOCTsIM 1o Llentpanbroit Aszum) (Isiev, 1981:43). Omgnako
KOTrJ1a OpUTaHCKUH MPEACTaBUTENb MONBITAJICS BMEIIMBATHCS B OMUTHKY SIKyO-Oeka,
T. €. JIeNaTh TO, JUIA 4ero U ObUT (paKTHUECKH OCTABIICH NPHU JBOpPE NpaBUTeNs MaTTH-
1apa TOT MIPOCTO-HAIIPOCTO BBIIBOPUII €r0 U3 CBOMX BJIJIEHUI MOJ MPEIOrOM, UTO
HE COIJIacoBajJ €ro NnpeObIBaHUE CO CBOMM CHO3€PEHOM — OCMAHCKHM CYJITaHOM
(Alder, 1963:52; Alpysbes et al., 2018:164).

Takum 00pazom, AHIIIHS IPAKTHYECKH HUYErO HE BBHIUTPAjia OT CBOETO COIJia-
LICHUS1, KOTOPOE BIIOCIIEICTBUH COOIIOAATIOCH 00EMMH CTOPOHAMH B OOJIBIIICH CTETIEH!
HomuHanbHO (Alder, 1963:55). DTa HOMUHAJIBHOCTH CO BPEMEHEM CTalla TUKTOBATHCS
1 00BeKTHBHBIMH NpruuHaMu: ¢ 1876 1. rocynapcrBo Sky0-Oeka crano cnadbers moj
HaTUCKOM LIMHCKHX BOMCK, YCHJIMBABIIKX HATUCK HAa BocTounslit TypkecTaH ¢ Leiabto
BOCCTAQHOBJICHHSI CBOETO KOHTPOJISI HaJ PETMOHOM. B 3THX ycnoBusx OpHTaHCKUM
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BJIACTSIM, KOHEYHO K€, He OBLIO pe30Ha BCTyNaTh B KOH(poHTanuto ¢ umnepuein Llun
panu ruOHYBILEro CaMOIPOBO3IVIALIEHHOIO T'OCYAAapCTBA, U OHU BCAYECKH YKIIOHS-
JIMCh OT MONBITOK SIKy0-06eka BO30OHOBUTH U PACILIUPUTD TUIIIOMAaTHUECKUE KOHTAKThI
(Baskhanov, 1990:125—126).

OOBEKTUBHOCTH pajid, BIPOUYEM, CIEIyeT CKa3aTh, YTO M POCCUICKO-KaIrap-
CKOE COTJIallleHue He 0Ka3aJoCh CTOJIb dPGEKTUBHBIM, KaK HAJCSUIUCh 00€ CTOPOHEHI.
COBPEMEHHHMKH OTMEUAIH HE3HAYHTEIHHOCTh POCCHIICKON TOProBiy B Marruimape,
XOTSl U NMPHU3HABAJIM, YTO MEPCIEKTUBBI €€ POCTa BECbMa BEJIMKH, YUUTHIBAs JaBHUE
Toproseie ¢Ba3u Poccnn ¢ BoctounsiM TypkecTaHOM Kak B JOKUTAaUCKHI, TAK U B [IVH-
ckuit epuogs! (Kuropatkin, 1879:50—59; Maev, 1876:86, 89). Buny 3a cnaboe pas-
BUTHE TOPTOBBIX OTHOIICHUI OHU He 0e3 OCHOBaHMI Bo3ziaranu Ha SIky0-Oeka, KOTo-
phIil BCKOpE TocIie MOIUCAHUS «Y CIIOBUM. ..», BUIUMO, OCO3HAI UX HOMHUHAIBHBIN
XapakTep U BbIKa3bIBaJI HEJJOBOJILCTBO 3THM, CO3/1aBasi MPEMATCTBUS I POCCUMCKUX
ToproBueB B cBoux BiaaeHusix (Biddulph, 1874:75; Morrison, 2019). JIynuuue npa-
BUTENs MdTTHIIApA APKO MPOSBHIOCH B €70 KOPPECTIOH/IEHIIMN: B CBOUX HOCIAHUAX
KaydpmaHy, u LeHTpanbHbIM POCCUHCKHUM BIJIACTSIM OH BBIpa)Kayl YJIOBJICTBOPEHUE
JPY’KECKUMHM OTHOLICHMSMHU M 3aK/I04eHueM cornameHus ¢ Poccuel, Torma kak
B [IOCJIAHUAX APYTUM MYCYJIbMAHCKUM IIPABUTEIISIM PETUOHA (B YACTHOCTH — TOMY K€
KOKAaHJICKOMY XaHy XyA0sipy) MHUCal, YTO «HEBEPHBIM» IPEIOCTABIIEHO CIHUIIKOM
MHOTO IIpaB B €ro BJIAJCHUSIX, U XOpouio Obl UM BOOOIIE 3aMPeTHTh IOCTYI
B VorTimap.

Takum oOpa3oM, peanusanusi Ha MPAKTHKE POCCUICKO-KAIITapCKOTO U aHTJIOo-
KallrapCcKOro COTrJallleHui emle pa3 MpOoAEeMOHCTPUPOBAJA, HACKOJIBKO MPUHIIMIIN-
QIBHO OTJIMYAJIUCh NPEICTABICHUS €BPONEHCKUX M a3UaTCKUX BJIACTEH O MEXayHa-
POIHO-IIPABOBBIX OTHOLIEHMSIX, M YTO JIOTOBOPBI, COCTABJIEHHBIE B COOTBETCTBUU
C TIPUHIIAIIAMHA U HOPMaMH €BPOIICHCKON MPaBOBON TPAJUIINHU, OKA3bIBAIUCH HEA(-
(DEeKTUBHBIMH B IEHTPAIBbHO-a3HATCKUX MOJUTUYECKUX U TPABOBBIX PEATHAX.

3akJIoueHmne

ITpoBeneHHoOE Hccaea0BaHNE MO3BOISAET CAENIATh CIEAYIOIINE BBIBOBI.

Bo-nepBbIx, 06a 10roBopa, HECMOTpPSI HA OCOOEHHOCTH MPABOBOTO IOJIOKEHHS
MTTHiIapa, B MOJNHOM Mepe COOTBETCTBOBANM mMoiuTHKe Poccuu u bpuranuu
B LlenTpanbHOl A3WM M MMEIH 3HAYUTEIbHBIE CXOACTBA — BIUIOTH JI0 COBITAJCHUS
(hOpMyJIUPOBOK OTAENBHBIX MYyHKTOB, — C JOTOBOpPaMH, KOTOpbIe 00€ HMIIEpHH
3aKJII0YAIIH € IPYTHMU FOCy1apCTBaMH LIEHTPaIbHO-a3MaTCKOT0 PETHOHa, KOTOPhIE He
CUMTAIN CaMOCTOSITENIbHBIMU CYOBbEKTaMH MEXIyHApOJIHBIX OTHOmeHHH. C ydeTom
aTuX ocobeHnocteit Poccust u bpuranus de-facto mognep:xuBanu 10CTaTOYHO TOITHO-
LICHHBIE JTUILIOMATHYECKIE OTHOMIECHHS ¢ MATTHIIApOM BILIOTH 10 €ro MaeHHs.

Bo-BTOpBIX, HM OJIMH W3 MPOAHATU3UPOBAHHBIX TOTOBOPOB HE Ja€T OCHOBAHHIA
CUMTaTh, TEM HE MEHEEe, YTO BJIACTH MMIIEPUN NPU3HABAIIM 3aKOHHOCTh CYILIECTBOBA-
HUsl VISTTHIIApa M, COOTBETCTBEHHO, JIETHTHMHOCTD TIpaBieHus SIky6-6exa. M eciu
poccuiicko-Kamrapckuii Joropop 1872 r. 60JIbIIMHCTBO UCCIIEA0BATENEH U IPEKIE HE
paccMaTpuBaiM KaK CBHIETEIHCTBO OQHUIIMAILHOTO MPHU3HAHUS rocyaapcTBa SKkyO-
Oexa Poccueil, TO B OTHOILIEHUH aHTJIO-KAITapCKOro JOroBOpa TaKOTro €IMHOIYIIHS,
KaK Mbl yOGIMIINCH BBIIIE, HE ObUTO. AHAIHM3 €r0 (JOPMBI M COZIEPIKaHUs YOSKIAET, UTO
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Biacty bpuranckoit oy OTHIOAB HE CTPEMMIIMCH PACCMAaTPUBATh ﬁaTTHmap B Ka-
YeCcTBE MMOJHONPABHOIO NAapTHEPA, & HAMEPEBAIKNCh HaBSI3aTh €MY POJIb «BAaCCAIIBHOTO
BiIageHus». TakuM oOpa3oM, aHaIU3 000HMX JOKYMEHTOB, CPAaBHEHUE UX C aHAJIOTWY-
HBIMH JJOTOBOPAaMH, 3aKJIFOYABIIMMHUCS KaXKA0H U3 UMIIEPH, TO3BOJISET 10 U3BECTHOM
crereHH cOpMHUpPOBATh NPEACTABICHHWE O CTENEHH «KoJoHManu3Ma» Poccum u
Benukobpurtanuu B LlenTpansHoi A3un.

B-Tpetbux, o6TekaeMocTh (POpMYITHPOBOK 0OOUX TOTOBOPOB (0OCOOCHHO MTOATO-
TOBJIGHHOTO AHIIMYAHAMH) IO3BOJISIET CJENaTh BHIBOJ, 4TO cyapba Mrrmmapa
B TJla3aX POCCHHCKUX M OpWUTAHCKUX BIIACTEH SBISIIACh BEChbMa HEOTPEICTICHHOMH,
1, B 3aBUCUMOCTH OT CUTYyalllH, OHU MOTJIM B IaJIbHEHIIIEM MTO3BOJIUTH ce0e pa3InyHbIe
TOIKOBAHHSI TyHKTOB COINANICHHI KAK MPH BHICTPAMBAHMH OTHOIICHMII ¢ VsTTHima-
poM, Tak W Juisd JajdbHEHMIIEro AMIIOMATUYECKOro JaBieHHs Ha umneputo L{uH.
Ho kpaTkoBpeMeHHOCTh CyIIECTBOBAHMS 3TOTO TOCYIApCTBa, MPEKPATUBIIETO CyIIle-
CTBOBaHHE BCKOpe Tociie cMepTh Sky0-Oeka (ym. 1877), mpuBena K aHHYJIUPOBAHHIO
oboux gorosopos (Kiernan, 1955:319).

Haxkosner, HecMOTps Ha TO, YUTO 3aK/IIOUEHHE 10TOBOPOB TUKTOBAIOCH, B IEPBYIO
ouepenb, MPOTUBOCTOsIHUEM Poccun 1 AHrinu B pamkax «bombIioi urpen», UX corep-
HUYECTBOM 33 KOHTPOJIb HaJ paCIpOCTPAaHEHUEM BIUSHUS Ha/ TAKHUM CTPATETUYECKH
Ba)XHBIM PETHOHOM, Kak Bocrounsiii TypkecTaH, TeM HE MEHEe, UMIIEPUH YUUTHIBAIH
pasHble GAaKTOPHI MPH BHICTPAMBAHHH OTHOLIEHHMI ¢ MarTimapom. Tak, Poccuiickas
MMIIepHs B 3HAYUTEIBHON CTETIEHH YUYUTHIBAIA COCTOSIHUE CBOMX OTHOIIECHHUH ¢ MMITe-
pueii Llun u crapanach popMyaHpoBaTh YCIOBUS CBOETO B3aUMOJICHCTBUS C rocyaap-
cTBoM SIKy0-Oeka Tak, 9TOOBI HE YCIOKHHUTB M O€3 TOTO HETIPOCTOE B3aMMOJICHCTBHE C
MaHbWKYPCKHUMHU BiacTsMu. s BennkoOpuTaHWu K€ OCHOBHBIM CTHMYJIOM JIJIS
YCTAHOBIICHUS ¥ MOJIEPIKAHMS OTHOIICHHMI ¢ M3TTHIIAPOM CTAllo MMEHHO COTEPHH-
yectBO ¢ Poccuelt, Torma xak «kutaiickuii ¢axtopy» Binactu bpurtanckoit Mumumn
IPAKTHYECKH HE NPHHUMAIA BO BHAMAHHE BIUIOTH JIO NMajeHus MaTTHmapa.
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Abstract. The legal nature of judicial practice in the context of legal reality is investigated through
prism of phenomenological and axiological analysis. The purpose of the research is to form scientifically
proved knowledge of the place and judicial practice role in the legal reality. Methodology is based on
complex use of postclassical methods of investigation: integrative approach allows combining within the
category both activity of courts on ensuring justice and gained experience. The findings are as follows.
Judicial practice is analyzed as a part of social and legal practice. It shows organic unity of knowledge,
activity and result. Judicial practice promotes formation of uniform rules of interpretation, formulation
of legal norms and decision making in similar situations/cases that removes ambiguity in understanding
of norms and clarity of their content. Correlation of ordinary, professional and doctrinal understanding
of law as well as rapprochement of social expectations and judicial consciousness, which provide
legitimacy to legislation and judiciary practice, is ensured. Conclusions are as follows. Judicial practice
covers activity of judicial bodies in administering justice, taking in different values — pragmatist,
organizational, logic-intellectual, and formal-legal in a combination of experience generalizations. Due
to this, the feedback system between legal norms and individual acts that is reflected in actual formation
of models of interpretation and realization of norms, and finally leads to refining legislation is ensured.
Judicial practice, thereby, harmonizes legal reality, providing rapprochement of valuable orientations of
addressees and senders of law communication.
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BBenenne

N3yuenne cyieOHON NMPaKTUKU — OJHO U3 UCCIIEN0BATEIbCKUX HAIPABIICHUM,
TPAJUIMOHHBIX KaK JJIsl OTEYeCTBEHHOM, TakK s 3apyOeXHOH MpaBOBOM HAyKH. DTO
00yCJIOBJICHO KOMILIEKCOM O0CTOSITEIBCTB IOPUIMYECKOTO M COLMAIBHOTO XapaKTepa:
POJIBIO U MECTOM Cy/IeOHBIX OPTaHOB B T€HE3HCE U JalbHEUIIEeM (PYHKIIMOHUPOBAHUHI
roCyJapCTBEHHOIO amiapara U rocy1apcTBa B 1I€JI0M; 0COOBIMH 3a7adyaMy CcyaeOHOMN
MPAKTHKU — OT 3aIUTHI TJIABHBIM 00pa30M IPaBSIIIEH SJUTHl HA PAHHUX dTarax QyHK-
IIMOHUPOBAHUSA TOCYAaPCTBA JI0 3AIIUTHI PAaB U UHTEPECOB BCEX CYOBEKTOB MPABOOT-
HOIIIEHUH, pa3pelIeHNI0 IOPUINIECKUX KOH(PIMKTOB B COBPEMEHHOM IIPaBOBOM T'OCY-
JapCTBE; HANPABICHHOCTHIO CyIEOHON JEATEIHOCTH M COOTBETCTBEHHO CYACOHOM
MIPAaKTUKU B MIEPBYIO OYepeb Ha MMPUMEHEHHE MpaBa, YTO B KOHTHHEHTAJIBHOI eBpo-
MEeHCKON Tpaaunuu O3HavaeT ocoOyro ¢GopMmy peanm3anuu oOuied u aOCTpaKTHOM
HOPMBI IIpaBa K MHAMBHUIYAJIbHON CUTyallMl U MHAWBUIYaIbHBIM CYOBEKTaM U MpoY.
(De Somer, 2019:2—3).

AKTYaJllbHOCTh TEMAaTUKU WCCIIEOBAHUS CYyA€OHOW MPaKTHUKU Tpeaonpeaess-
€TCsl TaK)Ke 3a1a4aMi COBPEMEHHOM IOpUCTIPYACHIINH, TPU3BAHHON aJIeKBaTHO 00BsIC-
HUTH MIPABOBYIO PEATBHOCTHh M MECTO B Hell yenoBeka. CyneOHas mpakTuka Mmpu 3TOM
BBICTYIIAET HE TOJBKO B KAUECTBE 00BEKTA UCCIICIOBAHMS, HO U CYOBEKTOM KOHCTPYH-
poBanms (Berger & Luckmann, 1991:136) camoii mpaBoBO#i peaabHOCTH.

Heo0xonumo Takke y4uThIBaTh, YTO CyeOHas MPaKTHUKA Pa3BUBACTCS U QyHK-
[UOHUPYET HE TOJBKO B MPABOBOM, HO U COIMAJIBHOIN peaJbHOCTH, OyIy4YH B 3HAUU-
TEJILHOW CTETIEHH OTIOCPE0BaHa BHEIIIHUMU M BHYTPEHHUMH (PaKTOpamMu ee reHe3uca
u 3BomolMH. [1pu 3TOM cyiebHas npakTuka BHICTYIIAET KaK 4aCTh FOPUAUYECKOM Mpak-
THKH. DTO 00YCIIaBIMBAET, YTO HauOoJIee 11eIeco00pa3sHO paccMaTpuBaTh CyAeOHYIO
MPAKTHKY CUCTEMHO, C yUE€TOM HE TOJIKO MTPABOBOM, HO U COLIMOKYJIbTYPHOM COCTaB-
JSAIOLIECH.

[TonsiTe MpaBOBOI (FOPUANYECKON) MPAKTHKY MOIYYUIIO pa3paboTKy B oTede-
CTBEHHOM mpaBoBeaeHun ¢ 1960-x rr., B wactHoctH, B Tpynax M.IO. Tiopsaruna
(Dyuryagin, 1973:160), FO.U. I'peBnioBa, 1.10. Ko3muxuna (Grevtsov & Kozlikhin,
2008:219), koTopble MPaBOBYIO MPAKTUKY OTOXKIECTBISIIN C IOPUINYECKON JCSATENb-
Hocthio; C.C. AnekceeBa (Alekseev, 2009:254), C.1. BunpasHCKOTO (Vilnyansky,
1958:57), TpakTOBaBIIMX MPABOBYIO NPAKTUKY KaK HEKOTOPBIE MTOTH, PE3yJbTATHI
opuanyeckoit gesrensHoctu; C.H. Bbparycs, A.b. Benreposa (Bratus & Vengerov,
1975:73—74), B.H. Kapramosa (Kartashov, 2010:22), ocMbICIMBaBIIMX €€ KaK coye-
TaHUE IOPUTUIECKON ICATEIHHOCTH C €€ pe3yIbTaTaMu, HTOTaMHU.

B cBoto ouepenn, TeMaTHKa, CBA3aHHAS HETIOCPEACTBEHHO C CyIeOHOM MpaKTH-
KOH, 3arparuBanach B padorax C.U. Bunensuckoro (Vilnyansky, 1958:57, 60) (cyne6-
Has MpaKTHKa paccMaTpUBAECTCs KaK COBOKYMHOCTh BCEX CYIEOHBIX pelleHUil 1o
KOHKpeTHbIM genam), A.B. MunkeBnua, A.C. Iluronkuna, A.D. IllebanoBa
(Mitskevich, 1974:135) (ocHOBHBIE TEHICHIIMHM pa3pelIeHUS HOPUIUIECKUX eI
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cynamu), A.K. besunoii (Bezina, 2012:70, 72), M.H. Mapuenko (Marchenko,
2009:106), KOHCTaTHMpPOBABIIMX OKOHYATEIbHOE (POPMHUPOBAHHE TaK HA3bIBAEMBIX
IIMPOKOTO M Y3KOTO MOAXOJO0B K MOHMMAHHUIO CyAeOHON MPAaKTHUKH, C IPHOPUTETOM
nocienHero. [IpoGiemaTuke OTAEIBHBIX KOMIIOHEHTOB Cy/le€0HOI NMPAaKTUKU IMOCBS-
THJIM CBOM paboThl Takue ydyensle, kak C.B. bomno (Boshno, 2005), IT.A. I'yk (Guk,
2012), B.B. JIazapes (Lazarev, 2003), 1.A. Munaukec (Minnikes, 2009) u ap. CBoe-
00pa3HbIM UTOI'OM HCCIIE0OBAHUS CyeOHOM MPAKTHUKHU CTajla KOJUIEKTUBHAs MOHOTpa-
¢us «CynebOHast mpakTHKa B COBPEMEHHOM NpaBOBOM cucrteMe Poccum», B KOTOpOi
BOMPOCHI CyAeOHON MPAaKTUKH, KaK IEJIOCTHOrO 0O0pa30oBaHUsI pACCMOTPEHbI KaK Ha
o01IeTeopeTHIecKoM, Tak ¥ Ha oTpaciieBoM ypoBHe (Khabrieva & Lazarev (eds.), 2017).

B 3apyOexHoli Hayke cyneOHas MpaKTUKAa NPEUMYIIECTBEHHO H3Yy4aeTcs
Ha OCHOBE aHaJHM3a M WHTEPIPETAIIMH POJH CyA€OHOTO MpeleneHTa B Pa3BUTUU U
¢yHKIIMOHMpOBaHUH NpaBoBoi peanbHOCTH (Wesley-Smith, 1996:65—80), xoTs npu
9TOM HCCIIE0BATEIBCKUN HHTEPEC HE OTPAaHUYEH aHTIIO-aMEPUKAHCKUMHU IPAaBOBBIMHU
cucremamu (Hellman, 2013:63), HO u akueHTHpyeT BHHUMaHHE Ha MPAKTHUKE CYIOB
eBpomneiickux rocynapctB (MacCormick, Summers & Goodhart, 1997), a Takxke
MIPEIeICHTHOM XapaKTepe perieHuit MexyHapoaHbix cy o (Thirlway, 2019:131—132).

HccnenoBanne cyneOHON MPaKTUKKA OCYIIECTBIISIETCS HAMU Ha OCHOBE MHTETpa-
tuBHOU MeTomonoruu (Ershov, 2020:108—110, Krawietz, 2008:203), nmo3ponstomeii
W3yYUTh IPABOBYIO MPHPOY CyA€OHON MPAKTUKU U KOMIUIEKCHO MPOAHAIN3UPOBATH
O0COOCHHOCTH €€ BO3JICHCTBHSI Ha pPEryJupoBaHUE OOIIECTBEHHBIX OTHOILECHUN Ha
OCHOBE JIMAJIEKTMYECKOTO CHHTE3a pa3IUYHbIX METOAOJOIMYECKUX MOJIXO0J0B
K aHAJIM3Y COJIEP>KaHUS 3TOTO COIUAIBHOTO SIBICHUS.

Cyne0Hasi NpaKTHKa KaK BUJ IOPHANYECKON MPAKTHKH

AHaIu3 MOHSTHUS U CO/ICPKAHUS CYA€OHON IPAKTUKU U COIIMOKYIBTYPHOTO KOH-
TEKCTa Pa3BUTHUS M (YHKIIMOHUPOBAHMS MPABOCY/HsI 00YCIIaBIMBAET PACCMOTPECHUE
9TOTO SIBJICHUS HE KaK CAMOCTOSITEIIbHON CHCTEMBI, a KaK OJJHOTO U3 DJIEMEHTOB FOpPH-
JIMYECKOM, a uepe3 Hee COUAITbHON MPAaKTUKH KaK CI0KHOOPTaHU30BaHHOM COIUANIb-
Hoii cucrembl (Kartashov, 2010:19). Ilo metkomy 3ameuanuto W.JI. YectHoBa,
«IOpUINYECKas MPAaKTUKA... — JESATEIbHOCTh YEJIOBEKa, B KOTOPOH MEPECeKaroTCs
(TIpaKTHYECKH HUKOT/Ia HE COBNA/IAIOT) MHTEPECHI JINYHOCTHBIC M COITUATIBHBIE, TIPOSIB-
JIAIOIINECS BO BZaMMHBIX 3KCIICKTallUuAX, B COOTHECCHUU cebsc COHUAJIbHO 3HAYNMbBIM
Hpyrum» (Chestnov, 2012:166).

Hapsiny ¢ cucremoli mpaBa ¥ MpaBOCO3HAHUEM IOpUAMYECKAs MPAKTHKA SBIIS-
€TCsS OJIHUM M3 BRXHEWIIMX DJIEMEHTOB IMPAaBOBOW cUCTeMbl oOmiecTBa. braromaps
IOPUINYECKON MPAKTUKE CTAHOBUTCS BO3MOKHBIM OOecIieueHHe rapMOHU3AIMH TIpa-
BOBOM PEAJIbHOCTH B LIEJIOM.

Hcxons U3 3TOro aHanu3 ¥ MHTEpIIpeTalus CyJeOHOM MPaKTHUKU JTOJKHBI OCY-
LIECTBIIATHCS B OOIIEM COLMATBHOM KOHTEKCTE FOPUANYECKOH (MIPaBOBOi) MPAKTUKH.
[Ipu 3TOM HEOOXOMMO PEIIUTH BOIIPOC O CYLTHOCTH U COJEPIKAHUU 3TOW KaTeropuH,
OHpeﬂeHHeMOﬁ €C Ha3BaHUEM, IIOCKOJIbKY HOMHHALUA JUKTYCT CMBICI ITOHATUSA
1 0003HA4aeMOro UM SBJICHHUS B CO3HAaHUH HAOIIOAATEs.

B ¢unocodcekoii Hayke Kareropusi MpakTUKHA BBI3BIBAET MHTEPEC C IMEpuoja
JpeBHero Mupa. @unocodckas KaTeropusi MPaKTUKH UCIIONB3YETCS B HECKOJIBKUX

548 IroCYIAAPCTBO U ITPABO B COBPEMEHHOM MHUPE



Skorobogatov A.V. et al. RUDN Journal of Law. 2021. 25 (3), 545—561

KOHTEKCTaX — M KakK IMPOTUBOINOCTABICHUE MHTEJUIEKTYalbHO-MHCTPYMEHTAIBHOTO
pa3zyma yMO3PEHUIO, M KaK MPaKTUYECKHUI pa3yM, COYEeTaoui B cede BOMIO U CHITY, U
KaK HEKOTOpOE OTHOILLICHHE UeJIOBEKAa K OKPY’KarollleMy MUpPY B IUIaHE BO3MOXHOCTHU
ero npeodpaszoBanus. [IpuyeM nocieaHss MoJeb B ONPEIEIEHHON CTENeHH ObLIa U3-
BECTHA YK€ JIPEeBHETpeUYeCcKO (uinocockoll MBICIH, I/I€ B YACTHOCTH APHUCTOTENb
paccmarpuBai MpakTUKy B Teleosornaeckom cmbicie (Gritsanov, 2002:709).

XpHUCTHAHCTBO, B CBOIO OYEPE/Ib, MEHIET OTHOIICHNE K YEIOBEYECKOMY TPYIy
1, COOTBETCTBEHHO, IPAKTUKE KAaK K IMyTH PEIUTHO3HOTO BOCIUTAHUS U TOCTHYKEHUS
ACKe3bl, YTO HAXOJUTCS B PyClie KPeallMOHN3Ma, IPEAIOIaraoiero ConpuiacTHOCT
YelloBeKa K MCIOTHEHHWIO TBOpUYeckod Boiu boxkumeit (Vatin, Davidovich & Drach,
1997:167). OTmMeTuM, 4TO B paMKax MPOTECTAHTCKOTO YYEHHS TPaKTHUECKast AesITeIb-
HOCTb Y€JIOBEeKa Ha JII000M Mpo(eCCHOHAIBHOM MOMNPHUIIE HAUUHAET PACCMATPUBATHCS
Kak O0royroziHoe Jeio.

[lepunon HoBoro BpeMeHU 1 HECKOJIBKO €My IPEAIECTBYOIINNA JOCTaTOYHO Ya-
CTO paccMaTpPUBAIOTCS KaK 3110Xa 3apOoXkJIeHHs HayKu B Oosiee UM MEHEe COBPEMEH-
HOM CMbIcIIe c10Ba. IMEHHO Ha 3TOM OTpe3Ke COOCTBEHHO U (POPMHPYETCs KilaccHye-
CKas palMOHAJIbHOCTh, B paMKaX KOTOPOM, KaK M3BECTHO, CBOICTBa CyOBEKTa, €ro
MPEANOYTEHUS] HE YUYUTHIBAIOTCS MPHU MHTEPIPETALUU PEe3yJbTaTOB MCCIEI0BAHUS
TOro WM MHOro o0bekTa. COOTBETCTBEHHO, MpPaKTHKa Bce 0oJjiee paccMaTpUBAETCs
B TEXHUKO-UHCTPYMEHTAJIILHOM CMBICJIE, KaK HEKOE CPEJCTBO I'OCIOACTBA YeJIOBEKa
HaJ MPUPOJIOH; MPAKTUKA JaeT BO3MOXKHOCTb HMCTOJKOBAaHUS MPUPOABI MPOUCXOJIS-
miero Bokpyr (Bacon, 1978:68). BriBoabsl yMCTBEHHBIX pacCyKIE€HUH, MO0 MHEHHIO
P. Jlekapra, HaOmomaloTCss Ha TPAKTHKE, KOTOpas MOATBEPXKIAEeT JOBOJABI pazyma
(Descartes, 1994:482).

B nemenxoii kimaccuyeckod (MIOCOGUHM KaTeropus NMPAaKTHKH TAaKXKe Haluia
ornpeneneHHoe pa3Butue. B wactHoctu, ans Y. KanTa npakTika BBICTYNaeT Kak Jesi-
TEJILHOCTh MTPAKTUYECKOT0 Pa3yMa, COCPEJOTOYCHHEM KOTOoporo sBisiercs Boist (Kant,
1965:326). ['erens, B CBOIO 04epe/ib, pACCMATPUBAET MPAKTHUKY B KOHTEKCTE METAMOP-
(0361 a0COFOTHOTO JTyXa, KOTOPBIA HUAET 1O MyTH CAMOTIO3HAHUS M CaMOIIOJIaraHus,
MHTEPIPETHPYS €€ KaK OJIHYy U3 CTyneHel cmbicnononaranus xyxa (Hegel, 1972:287).
B 10 e BpeMst mpakTHKa BBIBOJUTCS UM M3 STHKO-TIOJINTUIECKON TEMAaTHKU B cepy
peaNbHOI KU3HU, TIpaBa, dKOHOMHKH.

®dunocous Mapkcu3ma, B CBOIO 04epe/ib, BBOAUT MPAKTUKY B TEOPUIO MO3HA-
HUs, Jeflasi €€ OCHOBHBIM KPUTEpPHEM HMCTUHHOCTM HayyHoro 3HaHus. boiee Toro,
MPAKTHUKA — 3TO SMIUPUUYECKUN UCTOUYHUK, OCHOBA HAYYHOTO 3HAHUS. UTO KacaeTcs
OIIpeIeJICHHs MPAKTUKH B (UIOCOPUHM MapKcH3Ma, TO OHO (OpMyJIHpyeTcs uepes
AKTUBHYIO, YyBCTBEHHO-TIPEIMETHYIO MaTEpUATbHYIO JESATEIbHOCTD JIIOCH, HAlpaB-
JICHHYIO Ha npeoOpa3oBaHue okpykatomeit aeiicreutenbHocty (Kokhanovsky, 1996:61).

Heobxomumo 0co00 MNOTYEpPKHYTb, 4YTO JUAIEKTHKO-MaTepUATHCTUUYECKUI
MOJXO0Jl M3HAYAJIIbHO MpPEIINoJiaraeT OTHOUICHHE K MPAaKTHKE B LIEJIOM M CyJIeOHOM
MPAKTUKE B YACTHOCTH KaK K SIBJICHUSAM Cyry00 OOBEKTUBHOTO XapakTepa, HE YUUThI-
Basg CyOBEKTUBUCTCKHE IMPEANOYTEHUS AaKTOPOB MPAKTHKH, BIUSHUE CO3HAHUS
COOTBETCTBYIOIIUX JIUL[, OCYILIECTBIAIOIIUX IOPUIUYECKH 3HAUYMMBbIe JEHCTBUS,
Ha (OPMHPOBAHUE COAEp)KaHUS CyAeOHON mpakTuku. Kpome Toro, Ha OCHOBaHUH
¢GmI0COPCKUX M COLMOJIOTHUECKUX METOIOB HCCIICAOBAHHMS BO BTOPOW ITOJIOBHHE
XX — nagane XXI BB. MOKHO TOBOPUTBH O TOM, UYTO IPABO — 3TO COMUOKYJIBTYPHOE
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SIBJICHUE, I€TEPMUHUPOBAHHOE OTHIOIb HE TOJBKO COLIMATIbHO-IKOHOMUYECKUMH, KaK
YTBEP)KJaeT MapKCU3M, HO M MHBIMU ()aKTOPaMU COLMOTYMAHHTAPHOTO XapakTepa —
KYJIbTYpHBIMH, PETUTHO3HBIMH, TIOJTUTUIECKUMHU U JIP.

B menom Mbl MCXOOUM W3 MOHSATUHHO-KATETOPHAIBHOTO psla, I/ie BO TJaBe
HaXOJUTCs OOIIeHay4Hask KaTeropus MPaKTUKH, Jlajee IO CTENEHU 00001EeHUs MOKHO
BBIICTIUTh OOILIECTBEHHYIO (COLMANbHYIO B IIMPOKOM CMBICIE) MPAKTHKY, 3aTEM
MPaBOBYIO MPAKTUKY KaK Pa3sHOBUIHOCTH OOIIECTBEHHOM MPAKTHKH, MPABOIMPUMEHHU-
TEJbHYIO MPAKTUKY KaK BUJ] TPABOBOM, M HAKOHEI] CyIeOHYIO0 MPAKTUKY KaK Pa3HOBH/I-
HOCTb IIPABOBOM MPAKTUKH.

OO01mecTBeHHAs MPAaKTUKA KaK MOHITHE OOMIECTBOBECHHS B IIEJIOM M COITHOJIO-
THH B YaCTHOCTH OXBAaTBIBAET Pa3HOOOpa3HbIE CTOPOHBI IEATEITHHOCTH YEI0BEKa, CBSI-
3aHHBIE C YAOBJIECTBOPEHHUEM MHTEPECOB MHAMBHIOB, COLMAIBHBIX TPYII, 00IIECTBA B
LeJoM, a Takke ¢ (OpPMUPOBAHUEM U pealu3alreldl MHOTOYHCIECHHBIX COLMAIbHBIX
HOpM. B KadecTBe pa3HOBUIHOCTEH OOIICCTBEHHOW MPAKTUKH MOXKHO 0003HAYWTH
MOJINTUYECKYI0, KyJIbTYpHYI0, SKOHOMUYECKYI0, TPABOBYIO M WHBIE BUABL. OTMETHM,
YTO B COLIMOJIOTUU COITHANIbHAS MPAKTUKA MOXKET PacCMaTPUBATHCS U KaK HHCTPYMEHT,
PacKphIBAIONMINN 0COOCHHOCTH IMTUPOKOTO CIIEKTPa COIMANBHBIX SBJICHUN M COOBITHIN
OOIIECTBEHHON KHM3HUM KaK pa3HOBUAHOCTEW coLManbHbIX mpakTuk (Schiitz,
1932:128—131).

Kax MbI oTMeTHIM BBILIE, CYIIECTBYET HECKOJIBKO BAPHAHTOB MOHUMAHUS Mpa-
BOBOM mpakTtuku. C Hamedl TOYKW 3peHusi, LenecooOpasHO CONMIAPU3UPOBATHCS
C KOMOMHHpPOBaHHOW (CHHTETHYECKOM, MHTETPAaTUBHOM) TOUYKOW 3pEHHMsI, COIJIACHO
KOTOPO# MpaBoBasi MPaKTHKa MPEICTAeT KaK €AUHCTBO IOPUINYECKH 3HAYUMOU Jesi-
TEJIbHOCTH U HAKOTUIEHHOTO, CHCTEMAaTU3UPOBAHHOTO 10 €€ UTOTaM OIIbITA.

IOpunuyeckas npakTHKa BBICTYIIAET B KAYECTBE TOUKH ITEPEeCceUeHUs IPaBOTBOP-
YeCTBa, MPABOPEATH3aLUH U IPABOBOT'O MOBEIEHU (KaK ypOBHEH MPaBOBOil peaabHO-
ctu (Skorobogatov & Krasnov, 2017b:58) Ha ocHOBe WHTEpIIpeTallid HOPM TIpaBa B
(dhopme, MaKCUMaITLHO OJIM3KOM CyOBEeKTaM B KOHTEKCTE VX IICHHOCTHBIX OPUEHTAITHH.
Tem caMbIM OHa OTpa)kaeT HE TOJIBKO CTENEeHb A(H(HEKTHBHOCTH 3aKOHOAATEIHCTBA, HO
u ero serutuMHOCTH (Tonkov & Chestnov, 2019:296—306).

XapakTep IOpUANMYECKOW INPAKTHKH OTPAXXaeT YPOBEHb IPABOBOM KYyJBTYpPBI
obmectBa. C OqHON CTOPOHBI, OCYIIECTBIICHUE FOPUIANIECKON MTPAKTUKU ITOKA3BIBAET
CTETeHb CXOXECTH MHTEPIIPETALNU COJIEPKaHUS M pealn3alii HOpM IpaBa Ha pas-
JUYHBIX YpoBHsIX NpaBoBoil peanbHocTH (Leushin, 1987:104). C apyroit cTopoHsl,
IOpUANYECcKas MPaKkTUKa, OCOOCHHO MPH €€ OTKPBITOCTH, CMOCcOOHA caMa BIUSTH Ha
LIEHHOCTHBIE OPUEHTHPHI CyOBEKTOB MPAKTUKH U (POPMUPOBAHUE MTPABOBON KYJIBTYPbI
obmectsa B 1esioMm (Zhinkin & Golovchenko, 2016:9).

Opunnueckass mnpakThka, Kak OJMH K3 BHUAOB COLMAJIBHON MPAKTUKU
(Kartashov, 2010:19), o6ycnoBieHa IpyruMu BUJaMH 3TOW MPAKTUKH U PEACTABISAET
coboif crneunpuynyto ¢Gopmy mpaBoBoro B3ammojeiictBus (Panchenko, 2016:30),
B XOZI€ KOTOPOIl CyOBEKTHI (KaK paBHBIE IO CTATYCY, TaK U MMEIOLIHE HePAPXUUCCKHUM
XapakTep B KOMMYHHUKAIIMA) OOMEHHUBAIOTCA HE TOJHKO MPaBOBOW HH(OpMAIHEl, HO
W pe3yJIbTaTaMH TIPaBOBOH AesTenbHOCTH. ViIMEeHHO Omaromapsi IOpHIAYECKON MpaK-
THUKE HAKOIUICHHBII COLMANBHBIA MPABOBOIM OMBIT MPUOOPETAET IOPUINIECKU 3HAYH-
MYIO POJIb, BIUSS HA WHTEPIPETALUIO TIOBEICHUS WHANBUAA HAa PAa3IMUHBIX YPOBHAX
npaBoBo# peanbHOCTH (Skorobogatov & Krasnov, 2017a:31—34).
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Lenbro IOpUINYECKOM MPAKTUKHU SBIISIETCS TpaHCc(hopMaIHs MPaBOBON pealbHO-
CTH, JETEPMUHHUPOBAHHAs LIEHHOCTHBIMH OpPHUEHTALUSAMH CYOBEKTOB HPAKTHUKH.
OpHako MpH 3TOM CTENEHb BO3ACHUCTBUSA KOHKPETHOrO CyOBEKTa Ha IPaBOBYIO
PEaTbHOCTH 3aBUCHUT OT €0 POJIU B ITpaBoBoi kommyHukarmu (Vinokur, 2007:86). [Tpu
TOPU30HTAJIBHOM XapakTepe KOMMYHHUKAIMH CYOBEKThl OJHOBPEMEHHO SBIISIOTCS
a/ipecaToM M aapecaHToOM U 00JIaJar0T paBHBIMHU NpaBaMHU U 005S3aHHOCTSIMU H JIUIIb
00MEHUBAIOTCS MPaBOBOM HH(OPMAIIHEH, BKIIFOUas €€ IICHHOCTHBIN KOMITOHEHT, OTIpe-
JIETSAIONINHN UX MMPAaBOBOE MOBEACHUE B JAbHENIEM. B citydae nepapXudecKku NocTpo-
€HHOW BEPTUKAIFHOW KOMMYHHKAIIMHM aJPECaHT CIOCOOCH HaBS3BIBATH aapecary
COOCTBEHHYIO CHUCTEMY IPABOBBIX LIEHHOCTEH, HE3aBUCUMO OT TOTO, IPOUCXOIUT JIU
BHYTPUIPYINIIOBOE IIPAaBOBOE B3auMojelcTBue wuiau MexrpynmnoBoe (Habermas,
2003:48). Tem cambIM OHOCpEIYETCsl XapakTep NesSTeIbHOCTH CyObeKTa B I0pHUIUye-
CKOMt IIPpaKTUKE, KOTOpBIﬁ pAMO NPOIMOPHHUOHAJICH HCHHOCTHBIM OPUCHTALIUAM: YEM
00JIbIlIe YPOBEHDb MO3UTUBHOTO BOCIPUATHS O(PUIIMATBHON CHUCTEMBI IpaBa (BbIpaKeH-
HOM B 3aKOHOJIaTEJIbCTBE), TeM Oosiee 0eCKOH(MIMKTEH MHAWBU ITPHU MPABOBOM B3au-
MO):[CﬁCTBPIPI HEC TOJIBKO C paBHbBIMHA Cy6’beKTaMI/I, HO U IMPEACTABUTCIIAMU I'oCyAapCTBa.

CyneOHasi pakTHKa B COBETCKUI MEPHOJ TPAKTOBAJIACh B TaK Ha3bIBAEMBbIX,
0003HaYEHHBIX BBIIIC, IIUPOKOM M Y3KOM CMBICJIAX, IIPUIEM HOCJ’IC,HHI/Iﬁ BapuaHT UH-
TepIpeTaly €€ COoAepk aHus CTall ropa3fo Oolsiee pacnpocTpaHeHHbIM. Kak muier
npodeccop A.K. be3una, cyneOHas mpakTHKa B IIUPOKOM CMBICIIE PacCMaTpUBAIACh
KaK BCS JICATEIBHOCTh Cy/IeOHBIX OPraHOB PAa3HBIX 3BEHBEB 110 OCYIIECTBICHHIO TIpa-
BOCYJIUs1, TOTJa KaK Y3KHI CMBICH JJAHHOTO MOHATHS MPEAIoiarajl OTHECEHHE K Cye0-
HOM MPAaKTHKE TOJILKO CIEUU(PUUECKUX TEHACHINH MPUMEHEHHS TeX WU HHBIX HOPM
mpaBa (Bezina, 1971:11—12).

Jaxxe B MIMPOKOW TPAKTOBKE MPABOBOM MPAKTHKH KaK JESITENHHOCTH IO U3/a-
HUIO IOPUIMYECKUX NpPEANHUCaHUN B €IMHCTBE ¢ HakorIeHHBIM ombiToM (Kartashov,
2010) 3ameTHO OrpaHuveHre 0ObeMa MOHATHS MPABOBOM MPAKTUKHU: BEIb JAJIEKO HE
BCE€ BUJIbI ITPABOBOW JEATEIBHOCTH 3aBEPIIAIOTCS pa3pabOTKO IOPUANYECKUX TIpe-
nucannii. OJTHAKO UCKIIIOYATh 3TH BUJBI JEHCTBUU M3 COJEPKaHMs MPAaBOBOU Mpak-
THUKH, 10 HAIEMY MHCHHIO, O/JTHO3HAYHBIX OCHOBaHUM HET, NOCKOJIbKY OHU IIPEAIIPU-
HUMAIOTCS B OPUINYECKOH chepe U MOTYT IPUBECTH K IIPABOBBIM IOCIJIEACTBUSM.

OcHoBHO# cnienuduyeckoit 4epToii Cy1e0HON MPAKTUKH B Y3KOM CMBICIIE CUU-
TaJIOCh MPUHATHUEC HE JIFOOBIX CYJIC6HBIX aKTOB, a TOJIBKO 0CO0BIX HpaBOHOJIO)I(eHPlﬁ, B
KOTOPLBIX OTPaAKaCTCA CMBICII U COACPIKAHNEC TPUMCHACMBIX HOPM IIpaBa, MMpOUCXOoaUT
X KOHKpeTu3anus u aetanusanus (Bratus, Vengerov, 1975:9—10, 16—17). Taxxke
OBIII0 BBICKA3aHO MHEHHE O TOM, YTO TaKUC IIPaBOIOJOXCHUA JOJ’)KHBI BHOCUTD OIIPC-
JIEJICHHYIO HOBU3HY B IIPABOBOE PETYIMPOBAaHHUE OOIIECTBEHHBIX OTHOIICHMH (Bezina,
2012:70, 72).

Conep:xaHue Cye0HOI MPAKTHKH

Heo06x0a1umMo yuuThIBaTh, YTO BIMSHUE HA PA3BUTHE NTPABOBOI pealbHOCTU MOTYT
OKa3bIBaTh HE TOJIBKO NPUHATHIE CYJJOM JOKYMEHTBI, HO U HEITOCPEICTBEHHO ACHUCTBHS
JIUL], BOBJICYEHHBIX B IIPOLIECC CYIOIPOU3BOACTBA, KOTOPBIE B 9TOM CIIy4ae TaKXKe CTa-
HOBSITCS 2JIEMEHTOM CyJ1e0HOI npakTuku. OIHAKO MIPU 3TOM CIIelyeT pa3rpaHnunBaTh
IOHMMaHKE CyleOHOU NMPAKTUKU B (POPMAJIbHO-IOPUIUUECKOM CMBICIIE KaK CHCTEMBI
IOPUJMYECKUX JOKYMEHTOB, M3/laBaéMbIX B Ipolecce CyaeOHON JeaTesbHOCTH,
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H B IIPOLECCYATBHO-ACITETbHOCTHOM CMBICIIE, KAK CAMHUX JIOTUKO-HUHTEIUIEKTyaJIbHBIX
BOJIEBBIX JICHCTBUI MO CO3JJaHUIO AKTOB U MPUHATHUIO CYACOHBIX PELICHUH.

Hcxons u3 Toro, yTo NOHATHE CyA€OHON MPAKTUKU HAXOAUTCS B €IMHOM IOHS-
TUHHO-KaTETOPHAILHOM DSy C OOIICHAYyYHOH KaTerOpued NpaKTUKH, TOHSTHEM
OOIIIECTBEHHOM, a TaK)Ke MPAaBOBON MPAKTUKH, MPEICTABIIAETCS HEAOCTATOYHO JOTUY-
HOW CITOKUBILASCS TPAIUIHS BBIIENIATH HEKOE COOCTBEHHOE OHATHE CyeOHOMN Mpak-
THKH, OXBAaTHIBAIOIEH HE BCE aCIEKTHI 3TOTO SBJICHUS, a JIUIIb HauOoJiee BaXKHbIE, C
TOYKHU 3PEHHS YUEHBIX, Ul TaTbHEHIIEro pa3BUTHS IPABOBOM U Cy/I€0HOI CHCTEMBI.
Ecnmn oOmenayyHast kKareropusi OOIECTBEHHON MPAKTHUKH OXBATHIBAET Pa3HOCTOPOH-
HUE SBIICHUS, TO MOYeMy cyZeOHas MpaKTHKa HE MOXET BKJIIOYATh B ce€0s1, K IPUMEpY,
MPUHSITUE HMCKOBBIX 3asBJICHUN, BBIHECEHHE OMpEJEiIeHUIl O MPUBICYCHUH K eIy
B KayecTBE CBUJIETENS] U MHOTHE JIPYyTH€ IOPUIUYECKHd 3HAUYMMble JEeWCTBUS cyna?
KoneuHo, Takoro poga Ae¥cTBHs HE HAIIPaBIIEHBI HA Pa3peLICHUE FOPUIUIECKOr0 JIena
10 CYIIECTBY, OJIHAKO, TEM HE MEHEE, OHU CBA3aHBI C IPUMEHEHHEM COOTBETCTBYIOIINX
HOpM mpaBa. Kpome Toro, MO>KHO TOBOPUTH O IIEJI0M Macce NEUCTBUM Cya U y9acCTHHU-
KOB Cy/le0HOro Ipolecca, KOTOpble UMEIOT ONPEAEICHHYI0 CTEIEeHb IOpPUINYECKON
3HaYUMOCTHU. B 11€710M B0OO111€ MOYKHO TOBOPUTH O Pa3HBIX AJIEMEHTaX JEesTeNbHOCTH,
OXBaThIBAEMOM CyJI€OHON MPAKTHUKOW — JIOTUKO-MHTEJUIEKTYJIbHBIX, OpraHU3aIlMOH-
HBIX, (POpMaAIbHO-I0KyMEHTAJIbHBIX, YUCTO JIEATEIILHOCTHBIX. Bee OHu, Tak mim nHayve,
HAMEIOT MPSIMOE OTHOILIEHHE K AESTENBHOCTH CyJla 10 PACCMOTPEHHUIO U Pa3pELIEHUIO
IOPUINYECKUX JIeJl. YKa3aHHbIE HAMU 2JIEMEHTHI Cy/IeOHOM MPaKTHKH HEJIb3s paccMar-
pUBaTh MCKIIOYUTENBHO Kak ee (popMbl. DopMa, UCXOA U3 TUATCKTHKO-MaTepHaIH-
CTHUYECKON Mapaaurmbl, MpeacTaBiIsieT coOoil crnocod opraHu3aldu COAEpKaHUS,
TOTla KaK JESITEIIbHOCTHBIE M JIOTMKO-MHTEIUIEKTYaJbHbIE AJIEMEHTBI NMPAKTHUKU HE
OpPraHMU3YIOT COJAEp)KAHUE, a SIBJSIIOTCS NPOSBICHUSAMH €ro CYIIHOCTHBIX CTOPOH.
JlanpHeliee ucciaenoBaHue CyJeOHON NPAaKTHKH TOJIBKO B Y3KOM CMBICIIE, B IUIAHE
BBIPAOOTKH JIMIIH IPABOTIOIOKEHUH CIIeN(UIECKOT0 XapaKTepa, 3aKphIBaeT MPOCTOP
JUIS1 ICCIIEIOBAaHHSI MHOYKECTBA JIPYTUX CTOPOH Cy1eOHOM MPaKTHKH — TaKHX, KaK Ipa-
BOBasi KOMMYHHKAIIHSI, BOIIPOCHI OPraHU3alUU CylIeOHBIX CIYLIaHUH, JTOTUKO-UHTE-
JIEKTyaJlIbHas 1€ATENbHOCTh CYAEHCKOro KOpIryca 1 Jp.

Kpome Toro, cnemyet cormacuthesi ¢ yrBepxkaennem A.K. besunoit 06 orcyT-
CTBUU B MOHATHH CYJIeOHON MPAKTHUKOW B y3KOM CMBICIIE OTPaKCHHsSI OCHOBHOMU II€TTH
CylneOHON MPAaKTHKH, @ IMEHHO OCYIIECTBJICHHUS CyJA€OHBIMA OpraHaMH MPaBOCYIHS
IyTEM pa3pelieHns cooTBeTcTByronmx aei (Bezina, 2012:73). He roBops yxe o ToMm,
YTO OTHECEHHWE TeX WMJIM MHBIX (JOPMYIMPOBOK, BBIBOJOB Cy/a K MPABOIOJIOKEHUSM,
KaK MOKa3bIBAET aHAJIN3 JOCTHXKEHH OTEUYECTBEHHOI'O MPaBOBEAECHUS, BBITJISIAUT J0-
CTaTOYHO CYOBEKTHBHO M €IUHCTBO BO MHEHUSX IO ATOMY BOMPOCY BBITJISIUT HEIO0-
CTHKUMBIM: BE/lb NPABOIOJIOKEHUSI MOTYT OXBaThIBaTh KaK BbIBOJABI M MPEAIUCAHUS
Cy/1a IO KOHKPETHOMY JI€JTy, TaK U IPABOMHTENPETALMOHHBIE CYKIEHUS, KOTOPbIE, KaK
U3BECTHO, B paMKaX CyZIeOHBIX aKTOB BBICIIMX Cy/1€OHBIX MHCTaHIIUN 00peTatoT ol1iee
3Ha4YeHue, OyAay4u COpPMYJIMPOBAHHBIMH HE MO KOHKPETHOMY Jneiy. UTo kacaercs
BbIBOJI0B KoHcTuTynmonnoro Cyga P® mo genam o COOTBETCTBMM HOPMAaTHBHBIX
npaBoBbIX akTOB KoHctutyuuu PO, To oHM Takxke 0OpeTaroT o01iiee 3HaueHue B COOT-
BeTCTBUM ¢ coaepxkanueM HopM PK3 «O Koncturynuonnom Cyne PO»!.

! denepanbHblii KOHCTUTYHMOHHBIH 3aKkoH oT 21.07.1994. Ne 1-®K3 (pen. ot 09.11.2020) «O KoncTuryuuon-
oM Cyne Poccuiickoit @enepaunm» // Codpanue 3akonomarensctsa PO. 25.07.1994. Ne 13. Cr. 1447.
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HesicHpIM HaM NpeaCTaBIseTCsS U PEIICHHE BOMPOCa O TOM, HACKOJBKO TaKHe
MOJIOKEHUSI MOYXHO MMEHOBAThH MPABOBBIMH. B TIaHEe MPHHAAIEKHOCTH K PEIICHHIO
MPAaBOBBIX BOMPOCOB 3TO jgomycTuMo. OJHaKo, Kak W3BECTHO, B HEKOTOPBIX
KOHIICTIIIUSX NTPABOINOHUMAHUS BBIBOJIBI CYJIOB KaK MHAMBHIYATBHOTO, TAaK M OOIIETO
xapakTepa MOTyT ObITh OTHEeceHHI K HeripaBy (Ershov, 2018:86—87).

[TpaBomonoxeHusi, ¢ HaIIeW TOYKH 3PEHHs, HAXOAATCS B OJHOM CMBICIIOBOM
Py C LIENBIM PSIOM MOHITUH. B mepByto oueperp, o cMBICTY UM OJM3Ka Tak Ha3bl-
BaeMasi IpaBoBas MO3UIH, KOTOpasi yIIOMHHAIACh U yIIOMUHAaeTcs B psije crareid PK3
«O Kouncruryunonnom Cyne PO» (ct. 29, 73, 79), penakunuu KOTOPHIX €O BpeMeHEM
npeTeprieBaiv K3MeHeHUs. MHEHUs, BRICKa3aHHbBIC B HAYYHOM JIUTEPATYPE MO TIOBOIY
COJICpKAaHUSI TTOHATHUS NIPABOBOM TO3UIIMH, HACTOJIBKO Pa3HOOOpAa3HBI, YTO UX UCCIIC-
JIOBaHUE B paMKax JIaHHON pabOThl HE MPEACTABISICTCS BO3MOXHBIM. OTMETUM JIHIIb
HanOoJiee XapaKTePHbIC BAPUAHTHI €€ MIOHMMAaHUS: UTOTOBBIC BBIBOJIBI U MIPUBOIUMAS
cynom aprymenrtanus (Luchin & Doronina, 1998:40); o6mmue u o6s13aTenbHbIe HOpMa-
TUBHO-UHTEpIIpeTaniMoHHble ycraHoBneHusi (Lazarev, 2003:74); oTHouieHue cyna
K IPaBOBBIM MPOOJIEeMaM, pe3yJIbTaT apryMEHTOB U BBIBOJIOB, 00pa3yIOIINX UHTEIUICK-
TyallbHO-IOpUANYECKOE cojepxkaHue cyneoHoro pemeHus (Anishina, 2000:11);
CHUCTEMa IMpPaBOBBIX apryMEeHTOB, oOpaseln (MpaBUJIO) MPELEACHTHOTO XapakTepa,
obmue nmpaBoBbie opueHTUpHI (Gadzhiev & Pepelyaev, 1998:56).

OTOT MpaBoOBOi (PEHOMEH MO CyTH 00O03HAYaeT OJM3KUE WIIM COBIIAAIOIIUE
MEXIy COOOH MpaBOBBIE SIBICHUS, CYTh KOTOPBIX COCTOUT B C(HOPMYIHMPOBAHHBIX
CYJIOM CY>KACHUSX 110 TTOBO/AY TOJIKOBAaHUS U (MJIM) MPUMEHEHHS HOPM IpaBa, JOCTa-
TOYHBIM 00pa30M apryMEHTUPOBAHHBIX M JIMOO HAMPABICHHBIX HA pa3pelieHrue KOH-
KPETHOTO IOPUAMYECKOro Jefa (C MOMyTHBIM Ka3yalbHBIM TOJKOBAHUEM JIEHCTBYIO-
IIMX MPABOBBIX HOPM WM 0€3 TOro), MO0 yKa3bpIBarOImUX Hanbosee 3¢ (eKTUBHBII
Iy Th IPUMEHEHHSI HOPM TIpaBa 10 HEOTPaHUUEHHON KaTeropuu Ael (B cirydae ¢ mocra-
HoBieHUAMU U onpenenenusmu KC PO mo moBoay cOOTBETCTBUS MIIM HECOOTBETCTBUS
HOpPMATHUBHBIX TPaBOBbIX akToB Konctutymum P®, mocraHoBienusmu I[lnenyma
BepxoBaoro Cyna P® u OpBmiero Bricirero ApoOutpaxkuoro Cyma P®, o63opamu
[Ipe3uanymMoB cy0B).

Cyne0Hasi NPAKTHKA KAK CPeACTBO TPaHC(OPMALMH PABOBOIi pealbHOCTH

B coBerckuil nepuoa pa3BUTHS OTEYECTBEHHOM HOPUANYECKON HAYKH IJIaBEH-
CTBYIOULIYIO POJIb B METOOJIOTHH 3aHUMAJI, 0€CCIOPHO, (hOpMaIbHO-A0rMaTHYECKUH
aHaJIU3 B pycCJie MO3UTUBUCTCKOIO NPAaBONOHMMAHUs, B OIPENEICHHOM COYETaHUU C
MAaTEepUATUCTUYECKON AUAIEKTUKOM. Ha TaHHOM 3Tarie pa3BUTHS COIMAIBHBIX U I'yMa-
HUTAPHBIX HAYK MOXXHO TOBOPUTH O BCe OOJNBIIEM NMPOHUKHOBEHHUH B POCCHUHCKYIO
FOPHCIIPYACHIMIO TOCTKJIIACCHYECKUX METONOB HCCIEAOBAHMS, KOTOPBIE MO3BOJISIOT
NPUHIUINAIBHO IO-IPYrOMY B3IVIIHYTh Ha W3BECTHBHIE SBJICHHs, B TOM YHCIE
cyneOHyI0 IpakTUKy. B yacTHOCTH, 3TO ()eHOMEHOJIOTHYECKass M aKCHOJOrMyecKas
METOJOJIOTHSI.

Kak nmpaBoBoii ¢eHOMEH Cy/ieOHast MpaKkTHKa XapaKTepU3yeTcs OpraHuuYeCKUM
TPUEIMHCTBOM II03HAHUS, JACIATEIBHOCTH U pe3yibTaTa. B3anMononoiaHsIeMoCcTh
U B3auMOOOYCJIOBJICHHOCTh 3THUX aCIEKTOB INPHJIACT €l OJHOBPEMEHHO 3aBEpIleH-
HOCTb U uxoToMu3M. C 0HOM CTOPOHBI, Cy/JeOHast IPAKTHUKA BBICTYIIAET B IIPOLECCY-
QJIBHOW POJIM M BKIIOYAET B ce0sl JESITENbHOCTb CyJEOHBIX OpPraHOB, CBSA3aHHYIO
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C PaCCMOTPEHUEM U pa3pelIeHUEM pa3INuHbIX opuandeckux aei. C qpyroi CTOpoHsl,
MaTepUAIbHO OHA BBICTYIIAET BBIPAXKEHHOM B Pa3HOOOpa3HbIX (hopMax BepOanu3anueit
HAaKOIUIEHHOTO MPaBOBOr0 ONbITAa yKa3aHHOW JesTenbHOCcTU. Ilpu sToM cyneOHast
MPaKTHKa MOXKET BBICTYHaTh B KadecTBe (DOpMBI MpaBa, a HE HMCTOYHHMKA IIpaBa
(Watson, 1984:90).

C nHameil TOYKu 3peHus, MOXXHO 00O3HAYUTh OCHOBHBIC HAINIPABICHHUS BO3/AEH-
CTBUS CyJIeOHOI MPaKTUKU Ha MPABOBYIO PEalbHOCTb:

1. CynebHast mpakTHKa BIUseT Ha (OpMUPOBAHHE €IUHBIX MTPABUI TOJKOBAHUS,
peanu3anuy PUITIECKUX HOPM U (OPMYITUPOBAHUS HA 3TOU 0a3e COOTBETCTBYIOLIMX
pelIeHHid B OJHOTHITHBIX (PAKTUYECKUX CUTYaUsX, T. €. 00ECIeYrBaeT eIUHO00pa3-
HBIM TIONXOJ K oOecriedeHuio npaBocyausi U 3akoHHocTH (Nersesyants, 1997:36),
C IIeTbI0 BOCCTAaHOBJICHUS OECKOH(IMKTHOTO COLMAIBHOTO COCYIIECTBOBAHHS H
rapMOHU3AIMH IPABOBOM pealbHOCTH.

2. B mponecce cyneOHON MPaKTUKKA WHAWBUAYAIN3UPYIOTCS, a Takke (hakTude-
CKM KOHKPETH3HMPYIOTCS IOPUAMYECKHE HOPMBI TNPHUMEHUTEIBHO K KOHKPETHBIM
*Ku3HEeHHBIM oOcTosTenscTBaM (Vlasenko & Zaloilo, 2016:55). Tem cambiM mponcxo-
JTUT COMMKEHUE TPABOTBOPUYECKOTO YPOBHS TPABOBOM PEATBHOCTH C IMPABOBBIM
MIOBEJICHUEM.

3. CyzneOHast mpaKTHKa Ha OCHOBE €IMHOTO TOKTPUHAIHHOTO MOIX0/a K HHTEP-
npeTanuy IOPUANYECKUX HOPM (OpMUPYET €AMHOOOpa3HOE MOHMMAHHE MPaBOBBIX
NpeInucaHuii BCeMU CyObeKTaMu MpaBa, KOTOPOe JOHKHO 00ecrieyrBaTh MOBBIIICHIE
OIIPEJICJIEHHOCTH CO/IEPKaHMsI HOPM IIpaBa U KOPPEJALUI0 00BIICHHOT0, Ipodeccuo-
HAJIBHOTO U IOKTPUHAJIBLHOTO MpaBonoHnuManus (Averin, 2008:36). B koneunom utore
3TO 00€CreYnBaeT eIMHCTBO CYACOHBIX PEIICHUH C COIMATIbHBIMU OXHUIaHUSMHU, T. €.
rapanTupyeTr 3QQPeKTUBHOCTh U JIETUTUMHOCTh 3aKOHOJATEIbCTBA M HOPUIUUECKON
MIPAKTUKH.

4. CyneOHas mpaKTUKa CIIOCOOCTBYET MPEoAoIeHHIO (10 (haKTy — BOCIOJIHE-
HUIO) NpPOOETIOB W YCTPAaHEHHUIO KOJUIM3UM B MpaBoBoM peryiaupoBanuu (Guk,
2017:134). bnarogaps o6o6mmenusim [Tnenymom Bepxosraoro Cyna P® npaBomnonosxe-
Hu# (mo3unuit), BBIpaOOTAHHBIX Cy/1aMU, PELICHHs 110 OTJEJIbHBIM BOIIPOCaM, CBS3aH-
HBIM C pa3pelnieHneM KOJUTH3UH 1 TIPE0I0JICHHEM MTPOOEIOB, MPUOOPETAIOT OOIIHIA Xa-
pakrep. Takum 00pa3oM, IPOUCXOAUT ACHCTBHE OOpPATHOHN CBSI3U MEXKIy HOpPMAaTHB-
HBIM ¥ WHIMBHIYaJbHBIM PETYJIHMPOBAHUEM, OINPENEICHHBI KPYTOBOPOT CyAeOHOM
MIPAKTUKU: OT BBIPAOOTKHU MPABOMOJIOKEHUI HAa OCHOBE HOPM IIpaBa B Ipolriecce cyzeo-
HOM TpakTHKH 4epe3 ux 0000menne BepxosasiM Cynom P® k coBeprieHCTBOBAaHUIO
3aKOHOJATENbCTBA MOCPECTBOM HCIIONB30BAHUS NpaBa 3aKOHOAATENbHONW WHHIINA-
THUBBI ¥ IPUMEHEHHIO 0000IIEHHBIX Pe3yIbTaTOB B HOBOH Cy/1€0HOM MTpaKTHKE.

5. CynebHas mpakTHKa B OIpEJEIEHHOM cerMeHTe (akrtudyecku (popmupyer
HOBBIE MOJIeNIU TIoBe/IeHNs cyObekToB mpaBa (Golovaty, 2016:28) npu yciaoBuu, 9To
3aKOHOJATEIbCTBO HE COJIEPKUT COOTBETCTBYIOIETO YKa3aHUS U  OCTaBIISET
npocTpaHcTBO 1t MmaHeBpa (Borulenkov, 2014:126). Onnako ganHble MoJenu OyIyT
UMETH IOPUINYECKOE 3HAUCHHE TOJIBKO B CUTYallMU HEOTHOKPATHOTO IPUMEHEHUS MIPH
paspenieHu CX0XKUX CIOpHBIX cutyarui (Zander, 2007:75). 910 kacaetcst npUMeHe-
HUS CyJlaMH HU3IIMX MHCTAHIUI MoJIoKeHuH, chopmynupoBanubix B IlocTtaHoBme-
Husix Koncturynuonnoro Cyaa P®, [locranosnenusix Ilnenyma Bepxosnoro Cynaa
P®, 0630pax [Ipe3uanyma 1aHHOTO Cya.
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[Tpumensist HOpMBI OPHUIHATBHOTO (TIO3UTHBHOTO) TpaBa, CyAeOHas MpaKTUKa
obecrieunBaeT TpebyeMoe TrocyIapcTBOM €IMHOOOpa3sHOe IOBeleHHE CyObEKTOB
npaBa, OJHOBPEMEHHO oOecrieunBasl IpaBoNOPSA0K U O€30MaCHOCTh IPaX/iaH, BKIIO-
yasi yJOBJETBOPEHHE HMX COLMAIBHBIX M MHAWBHUAYyanbHBIX uHTepecoB (Griffiths,
2016:159). bnaronaps aToMy cyeOHYIO MPAKTUKY CIEAyeT UHTEPIPETUPOBATH B TPEX
B3aMMOCBS3aHHBIX KOHTEKCTaX: TOCYAaPCTBEHHOM, COLIMATIBHOM U IICUXOJIOTHYECKOM.
XO0Ts1 B COBpEMEHHOM MPAaBOBOM pearabHOCTH Poccuu rocroicTByeT rocy 1apCTBEHHbII
KOHTEKCT, 3aKkpernennsie B Koncturyuuu PO? u HaloHansHoi paBoBoii Tpaumuy,
LIEHHOCTH 00€CIIEUYNBAIOT YUeT U BYX JPYTUX KOHTEKCTOB, YTO XapaKTEPHO JJIs TPaH-
3uTUBHBIX 00mecTB (Solomon & Foglesong, 2018:20). Dto BBIpa)kaercsi, ¢ OAHON
CTOPOHBI, B 3alIUTE MPaB U 3aKOHHBIX MHTEPECOB CyOBEKTOB IpaBa, a C JAPYrol —
B CO3JIaHUU U NOJIEpKaHUK 00pa3a MpaBoONoOpsAKa, MAKCUMAJIBHO COOTBETCTBYIOLLETO
COLIMAJIbHBIM M TPYMIIOBBIM MHTEpecaMm poccuiickux rpaxaan (Kasumov, 2008:41).
CyneOHasi mpakTHka, BbICTymas ¢opmoii ocymiectBienusi mnpasocynus (Thomas,
2005:267) B uHTEpecax rocyaapcTBa, OJHOBPEMEHHO MO3BOJISIET YEJIOBEKY pean30-
BaTh €r0 MPaBo Ha CyJIeOHYIO 3alUTy U 00ECIIEYUTh CBOIO OE30I1aCHOCTb.

B 10 e Bpems TpaauIMOHHAs dTAaTHCTCKU-MATEPHAIMCTCKAS MPABOBas Kyilb-
Typa pOCCHHCKOTO 00IIIecTBa 00YCIIaBIMBaCT KpaiiHe Crielu(puIecKoe BOCIIPHUITHE CY-
neOHoM mpakTHKH B oOmecTBe. [I0CKOIbKY OCyIecTBICHNE TPABOCY U SBIISETCS HC-
KIIIOYUTENIBHO TOCYAApCTBEHHOW (YHKIMEH, cyneOHas MpakTHKa U JIHIa, ee Ocy-
LIECTBIISAIOLIUE, BOCIPUHUMAIOTCA B KaueCTBE MPOBOJHUKOB I'OCYJIapCTBEHHOMN BOJIHU
KaK ajpecataMy MPaBOBOW KOMMYHHKAILIMH, TaK U ee aapecanTtamu. C 3TUM CBA3aHO
MOBBILICHHOE BHUMaHUE K COOJIOACHUIO HE TOJIBKO IOPUIAMYECKUX, HO U ATHUYECKUX
[IPaBUJI, @ TAKXKE BU3yalbHOE (hopMHpOBaHUE 00pa3a ClipaBeUIMBOT0 IPaBOCYAUs, KO-
TOpPOE OT UMEHU U IO MOPYUYEHHIO ITOCYAApCTBA CTOUT HA 3aLIUTE KOHCTUTYLIMOHHBIX
nenHocreil. Kak crnencrBue, npaBoBasi KyJbTypa JIUI, OCYIIECTBIISIOUIMX CYyACOHYIO
NPaKTUKY, IPEAIOoaraeT He TOJIbKO COOJII0IeHNE IPUHIIUIIOB U HOPM IIpaBa H cyieii-
CKOW AITHKM, HO ¥ BBHINIOJIHEHHE OIPENEIEHHOI0 PUTyala, CBSI3aHHOTO C OCOOBIM
ycrpoiictBoM nomemeHus (Walenta, 2019:7), HamuaueM omnpeeIeHHOW CUMBOJIMKH
(Vlasova, 2007:72) u onpeneneHHbIM mopsiakoM AeiictBuii (Starodumov, 2017:126).
ConmanbpHOE BOCTIPUATHE CYACOHOM MPAKTHKK 3a4acTyI0 CBSI3aHO HE CTOJIBKO C €€ pe-
QIBHBIMU pe3yJIbTaTaMH, CKOJIBKO ¢ cuMBoimdeckuM obpazom (Coskun, 2007:188).
[Ipu sTOM KOppensaLus pealdbHbIX U OXKHUAAEMBIX PE3yIbTaTOB CyACOHONW MPAKTHKH
onpeaensieT ee teruTuMHOcTh (Mack & Anleu, 2010:169—170).

B anTpononornyeckoM KOHTEKCTE LENbI0 CyAeOHOM MPAKTUKY SIBISIETCS CUHTE3
IPaBOBOTO PEryJIMPOBAaHUS OOIECTBEHHBIX OTHOLICHHWH C HMHTEpecaMH 4YellOBeKa.
CynebHas mpakTHKa JOJDKHA aKTUBHO BIIMATH Ha MPAaBOCO3HAHHME M IPABOBYIO KYJIb-
Typy JIMII, y4acTBYIOIINX B CyAeOHOM mporecce. Peub mpu 3TOM HIET HE TOJIBKO O
HETOCPEJCTBEHHBIX yYaCTHUKAX CyAeOHOTrO NeHCTBUA (CyIbsX, CTOPOHAX, MPHUCSIK-
HBIX), HO ¥ T€X, KTO BBICTYIIAaeT B JAHHOM CIlyyae B KauecTBE 3pUTeleid, Habmoaare-
Jei, T. €. He MIPUHUMAET HEMOCPEICTBEHHOTO Y4acTHs B CyA€OHOH KOMMYHHKAIIWU.
Wx BocnpusiTHe CyneOHOH MpaKkTHKH HOCHT OOpa3HbIi, HECUCTEMHBIH XapakTep H

2 Koncruryuus Poccuiickoit ®enepanuu (IpUHATa BCEHapOAHBIM ToocoBanreM 12.12.1993 ¢ usmeHeHusMy,
000peHHBIMU B Xoae obuiepoccuiickoro romocoBanust 01.07.2020) // OduinpanbHblii HHTEPHET-NOPTAIT
mpaBoBoi nHpopmaimu. Pexxum moctyna: http://www.pravo.gov.ru (gata obpauenus: 04.07.2020).
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3aBUCHUT OT CTENIEHU COOTBETCTBUS MPOUCXOIAIIETO IEHCTBUS U IPUHATOTO PELICHUS
HX OKUJAHUSM, T. €. B IIUPOKOM CMBICIIE pedb UJET O KOPPESIMH OCHOBAHHOTO Ha
IOPUAMYECKUX HOPMAaX MPaBONPUMEHEHUS U OTPaKEHHOW B MTPaBOBOM MEHTAIBLHOCTH
TpaauIuu. JTa 3aBUCUMOCTh HOCHUT TPSMO MPOMOPLIUOHATIBHBIA XapakTep U OIpesie-
JSET HE TOJBKO JIETUTUMHOCTH TPABOCYIUS M CHUCTEMBI 3aKOHONATENIBCTBA, HO H
a¢dexkTuBHOCTL mpaBoBoro perymupoBanus B 1enoMm (Polyakov, Denisenko &
Belyaev, 2017:69—91).

Teneonornyecku 1eab CyJAeOHON MPAKTUKHA HE OTPAHUYMBACTCS JIUIIb TTOEp-
KaHUeM MpaBonopsaka. Peub uaer o LeneHanpaBlIeHHOM KOHCTPYMPOBAaHMM HOBOM
npaBoBo# pearbHOCTU. OIHAKO IIeIeToaraHne HOCUT He PSIMOH, a (paKTaIbHBIN Xa-
pakrep. OTaenbHbIE aKThl CYJOB TMEPBOl MHCTAHIIMK MPHU3BAaHBI TPAHCHOPMUPOBATH
YpOBEHB TIPaBOPEATU3AIIMU U TIPABOBOTO TTOBECHHS C 1IEIbI0 IPUBEICHUS UX B COOT-
BETCTBHUE C YPOBHEM IIPABOTBOPUYECTBA. B TOXe BpeMs aKThI BBHICIINX CYJIOB, BHICTYTIast
HE TOJIBKO B MHTEPIIPETATUBHOM, HO U KBa3UIIPaBOOOPa30BaTEIHLHOM POJIH, CIIOCOOHBI
OKa3bIBaTh BO3/ICHCTBHE W HA yPOBEHb MPABOTBOPYECTBA M JIa)Ke MPABOTIOHUMAaHUE.
AHanu3 coJiepskaHusl THX aKTOB U MO3BOJIIET CHOPMYJIUPOBATH (PpaKTanibHas 1IETh
CyleOHON TPaKTHKH B MPABOBOW pealbHOCTH KOHKPETHOTrO XpoHoTtorma. [Ipumenu-
TeIbHO K COBpeMeHHOI Poccun (pakranbHyio 1enb cyAeOHOM MPakTUKU COCTOUT B
KOHCTPYHPOBaHUH €IMHOOOPAa3HOTO OTHOIIEHHS K TPAaBOBOM U TOCYIAapCTBEHHOM
MOJIUTHKE Ha BCEX YPOBHAX MPABOBOM PEabHOCTH.

BriBoabI

CyneOHas mpakTHKa, [0 HallleMy MHEHHIO, IPEJCTABIISAET COO0H NesITeNbHOCTD
CyJIeOHBIX OpraHOB IO OCYIIECTBJICHUIO MPaBOCYAMs, COBEpIIaeMas Ha OCHOBAaHUH
3aKOHOAATEIBHO 3aKPEIJICHHON KOMIETEHLIMH U MOJHOMOYMI, B35iTasi B Pa3IMYHBIX
cpe3ax — JEATEIbHOCTHOM, OpIraHM3AallMOHHOM, JIOTUKO-MHTEIEKTYyaJIbHOM,
(hopMaTbHO-IOPUIMYECKOM, B COUETAHUHU C COOTBETCTBYIOIIUMH 0000IIEHUSIMU OTIBITA
Takoi AearenbHOCTH. B (hokyce BHMMaHUS y4eHBIX, 00paTUM Ha 3TO BHUMaHHE, 3a4a-
CTYIO OKa3bIBAIOTCS HE BCE MPOSBICHUS Cy1e0HOM MPAKTUKHU, a HANOO0JIee BayKHBIS JUIS
pa3BHUTHA caMOi CyeOHOM MPAKTUKH U MTPABOBOM CUCTEMBI CTPAHBI B IIEJIOM BBIBOIBI
¥ MHEHUS (ITPABOIIOJIOKEHHUS, TIO3UIINHN) CyI0B 00 ICTUHHOM IIOHUMaHUH HOPM IIpaBa,
a Taxke HanOosee YPPEKTUBHBIX MyTSIX UX MPUMEHEHHUS C YYETOM CIIOKHUBIIECHCS Ha
JTAHHOM MCTOPHUYECKOM 3Tare CUTyaluu B oomiecTse (B PyHKIIMOHATIEHOM CMBICIIE).

HecMoTpst Ha BBICOKYIO CTENEHb 3HAYMMOCTH IPABOIOJIOXKEHUN (MO3UIINN
CyJIIOB), TEM HE MEHEe, OTPAHUYUBATH BCIO CYACOHYIO MPAKTUKY TOJIBKO UMM, KaK MbI
yKa3aJli BbIIIE, HELIEeIeco00pa3Ho C pa3HbIX Touek 3peHus. [IpaBononoxenus (mo3u-
IIUU CYJIOB) SIBJISIFOTCSI JIUIIIb KBUHTICCEHIIMEW, Haubosee coaepKaTeabHOU U BaXKHOM
BBDKMMKOH M3 BCETO CIEKTpa AeSITEIbHOCTH 110 OTIPABJICHUIO IIPABOCY U,

bnaronaps cyneOHOI mpakTHKE U BIpabaThIBaeMbIM €10 000011IeHUsIM paboTaeT
CUCTEeMa 0OpaTHOM CBSI3U MKy HOPMATHBHBIM U WHAUBUIYAIbHBIM PETYIUPOBAHUEM
OTHOIIECHUH: TPUHATHE PELICHUH CyAaMH W mocieayrouiee 0000IIeHne Tako mpax-
TUKHA TPUBOAMUT K (OPMYJIMPOBAHUIO MO3MUIMHA CYJOB MO Hambojee ONTUMAaIbHOMY
TOJIKOBAHUIO U PEaJU3alUl HOPM, YTO B KOHEUHOM CYETE CIIOCOOCTBYET COBEPILICH-
CTBOBAHMIO 3aKOHO/ATENbCTBA OJlarofaps MCIOJb30BAHUIO MPaBa 3aKOHOJATEIbHOM
VHUITMATUBBI BHICIIUMU cyaamMu PD.
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Kak ¢opma ocymecTBnenus mpaBocyausi cyaeOHas MPaKTUKa MMEET IIeNbI0
o0ecrieyeHre MpaBoIopsAKa, PeKNMa 3aKOHHOCTH U 0€30MacHOCTH CyOBEKTOB TpaBa,
BOCCTaHOBJIEHHE OECKOH(IMKTHOIO COLMAIBHOTO COCYIECTBOBAHMS, & B KOHEUHOM
cdeTe, €JMHOOOpa3HOE OTHOIIEHHE K TPaBOBOM M TOCYNapCTBEHHOH IOJIHTHKE,
OCYIIECTBIISIEMOM CYZIOM Ha BCEX YPOBHSX MPAaBOBOW peanbHOCTH. IMEHHO cyneOHas
MIPaKTHKa B HAWOOJBIIEH CTENEHH CIIOCOOHA TapMOHU3UPOBATH HPABOBYIO peallb-
HOCTB, 00€CTIEUYUTh €AMHCTBO [ICHHOCTHBIX OPUEHTAINH CyOHEKTOB IPABOBOM KOMMY-
HUKAllMM HE3aBHUCHUMO OT UX MPABOBOIO CTATyCa M BBIIOJHSAEMOW MMM COLUAIBHOMN
poun.
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AnHoTtanus. CoBeTckas IpaBoBasi CUCTeMa He 3HaJla JIeJIeHHUs IpaBa Ha YacTHOE U IyOJINYHOe,
MTOCKOJIEKY KOMMYHHCTHYIECKas! HICOJIOTHs He TPU3HaBaia HIYero YaCTHOTO. 3aBepIICHUEe KOMMYHHUCTH-
YEeCKOro SKCIEepHMEHTa M mepexox Poccnu K MpaBOBOMY TOCYJapcTBY, COLUAIbHOMY DPHIHOYHOMY
XO3SHCTBY U yBa)KEHHIO ITPaB YeI0BEKa 3aKOHOMEPHO MIPUBEN K HEOOXOTUMOCTH BO3POKACHHS YACTHOTO
IpaBa U €ro JajJbHeHIeMy pa3sBUTHIO, a IIOTOMY B POCCHHCKON IOPUCIPYIEHLUH CTaja aKTyaJbHOU
npo0seMa JieieHus paBa Ha YacTHOE U myOnuyHoe. [Ipedmemom ucciedosanus sBiseTcs GpaHIly3cKas
IIpaBOBasl JOKTPUHA IO JAHHOH mpoOieMe, U3yueHUe KOTOPOU MPOBOAUTCS IO HEOIMyOIMKOBAHHBIM B
Poccun nctounnkaM. PaccMaTpruBaroTCsl HCTOpUUECKHE KOPHI OCHOBHOTO pa3ZieieHHs IpaBa U ero 3Ha-
4yeHue Ui (HpaHILy3CcKoi MpaBoBoil cucteMbl. HeCMOTpsI Ha OTCYTCTBHE )KECTKHUX TPAHHMI] B YKa3aHHOM
Ppa3zesieHNH, OTMCHIBAIONIAs €T0 TeOpHus Oa3upyeTcs Ha peallbHON IPaBOBOH AEHCTBUTENEHOCTH POMaHO-
FepMaHCKOﬁ CEMbU IPABOBLIX CUCTEM; 3Ta TEOPUSL HE ABJISACTCA aGCTpaKTHbIM TCOPETUBUPOBAHUEM U T10-
JIe3Ha 11 IpaKTHKY, H00 HalleleHa Ha cCOXpaHeHHs OaaHca Mex 1y IyOIM4HO-TIPaBOBBIM 1 YaCTHOIIpa-
BOBBIM peryiaupoBanueM. O0Cy>k1aeTcsi BOIIPOC O HATUYUU OCHOBHOI'O Pa3JielIeHHs IIpaBa B IIPELeCHT-
HOW mpaBoBoii cucteme. [IpoBogures cpasHumenvHoe usydeHue npoOIeMbl B POCCHUHCKOW MPaBOBOH
JIOKTpHUHE. Jlenaercs 61600, UTO TpaBa YellOBEKa SBITIOTCS TOW OOIIeil 4acTbio, KOTopas OOBEeIIHSIEeT
myOIMYHOE M YacTHOE IPaBo, a IIOTOMY MX €IMHCTBO MMEET Hepa3phIBHBIM XapakTep: yMaleHHe 4acT-
HOTO IpaBa, KaK II0Ka3aj ONBIT CTPOUTENHCTBA KOMMYHH3Ma B Poccry, HEMUHYEMO IPUBOJIHUT K YHHUTO-
JKESHHIO IPaB YeJI0BeKa, a 3aTeM K IIPEBPAILCHHUIO Ty OJIMYHOTO paBa B IICEBIOIOPUANIECKYIO CUCTEMY.
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Abstract. The Soviet legal system did not know the division of law into private and public,
because communist ideology did not recognize anything private. The end of communist experiment and
transition to legal state, social market economy and respect for human rights naturally led to the need to
revive private law and to further develop it; therefore in Russian jurisprudence the issue of dividing the
law into private and public has become relevant. The subject is the French legal doctrine on this issue;
the study is carried out on the unpublished in Russia sources. The historical roots of the basic division of
law and its significance for the French legal system are in the focus. Despite the absence of rigid
boundaries in this division, the theory describing it is based on the real legal reality of the Romano-
Germanic family of legal systems. This theory is not abstract theorizing; it is useful for practice because
it aims to maintain a balance between public law and private law regulation. The issue of basic division
of law in the case law system is discussed. A comparative study of the issue in the Russian legal doctrine
is conducted. The author comes to the conclusion that human rights are the common part that unites public
and private law, and therefore their unity is inextricable: the abrogation of private law, as the experience
of building communism in Russia showed, inevitably leads to the destruction of human rights, and then
to the transformation of public law into a pseudo-legal system.
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BBenenue

CoBeTtckas mpaBoBas CUCTEMa HE 3HaJIa JeJICHHs TpaBa HA YacTHOE W ITyOJIy-
HOE, TIOCKOJIbKY KOMMYHHCTHYECKAsl MJICOJIOTHs HE NMpPU3HABala HUYEro YacTHOTO.
[Ipu 3TOM BCe yacTHOE OTPUIIATIOCH HE TOJIBKO B HAPOJHOM XO3SICTBE, O ueM B 1922 1.
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TOBOPUJI OCHOBaTelNb coBeTckoro rocynapcrsa B.U. Jlenun (Lenin, 1970:398), Ho u
B COLIMAJILHOM cHcTeME B LIEJIOM, TaK KaK OTAENbHBIN YeIOBEK — «4aCTHOE» JIMLIO0 —
paccMaTpuBalICs KaKk CPEACTBO LIS MOCTPOSHHSI HOBOTO M, KaK Ka3aloch TOrAa, Oonee
CIpaBEIIMBOrO 00IIeCTBAa, KOTOPOE U OOBSABISIIOCH B IAHHON TOCYJapCTBEHHO-IPABO-
BOH U COIMAITbHO-TTOJIMTUYIECKON UJICOJIOTHH TJIABHOM IICHHOCTHIO B YIIIepO HHTEpecam
U JIOCTOMHCTBY OTJIENIbHOW JINYHOCTHU. [IpaBoBOE perynupoBanue, Kak U BCs COLTHAIIb-
Hast cepa, OBUIO OrOCYAApPCTBIICHO, MPUOOPENIO TOTAIBHBIN ITyOJIMYHO-TIPABOBOI
XapakTep M MPEeBPaTHIIOCh B UTOTE B NICEBIOIOPUANYECKYIO, HEI()(HEKTUBHYIO U aHTHU-
YeJIOBEYHYIO 110 CBOCH CYTH CHCTEMY YIPABJICHHUS JlelaMu 0OIIecTBa. 3aMETHM, 4TO
YHUUTOKEHUE YaCTHOTO TMpaBa COIMAIM3MOM OBUIO TPEJCKa3aHO TEOPETUYECKH 3a
HECKOJIBKO JIET IO YKa3aHHOTO pacnopsbkeHus B.W. JIeHnHa n3BECTHBIM JOPEBOIIOIU-
ouHbIM mmBIWIUCTOM M.A. IlokpoBckuM B kHHMre «OCHOBHBIE MPOOJIEMBI TpakIaH-
CKOTO MpaBay, HanmucaHHoW B 1915—1916 rr. u omybOnukoBanHoi B Ilerporpane
B 1917 r. (Pokrovsky, 1998:45—48). MHorue sBieHUS 1 COOTBETCTBYIOIINE UM KaTe-
ropuM, HeoOXOIUMbIE B PAa3BUTHIX MPABOMOPSAKAX, MPEXKAE BCErO B TeX, KOTOPHIE
OpUEHTHPOBAHBl HA UJCI0 MPABOBOTO IOCYAApCTBA, MCYE3NIM BO BHYTPEHHEM IpaBe
CCCP 3a HeHallOOHOCTBIO: HaINpUMep, NMyOIMUYHBIA MOPSNOK, Oa3zupyroUIUiics Ha
(yHIaMeHTaJIbHBIX MPUHIUIAX MPaBa, a 3HAUYUT BKIIIOYAIOMIUNA B ce0s U HIEI0 TPaB
YeJI0BEKa, U BHICTYMAIOIIMK HE TOJNBKO JJIS 3allMThl OOIIEro COIMANIbHOTO HHTEpeca,
HO W JUIS OTpenesieHus rpaHull yacTHoi cBoOobl (Krief-Verbaere, 2003:151—175;
Verbaere, 2002:4—22; Litvinsky, 2005:464—555; Yarkov, 2020:246—250). Mcue3-
HOBEHHE IOCIIEHEH, TPEeBpaIleHNE BCETO COLUMAIBHOTO B HHTEPEC «OOIIECTBEHHBII»,
Kak ero npejacrapisuia cebe y3Kkas NmapTuiiHas BepXyllKa, IPUBEIO K MCUE3HOBEHUIO
MOTPEOHOCTH HE TOJIBKO B MyOJMYHOM MOPSAIKE, HO U BO MHOTMX HHBIX NPaBOBBIX
MeXaHu3Max, MPUHIUIAX U MHCTUTYTax. Beap KOMMYHH3M, IO YTBEP)KICHHUIO €T
KIJIACCUKOB, HAXOAUTCS B ONIO3UINH «IIPOTHUB MpaBa KaK MOJIUTHYECKOTO U YaCTHOTO,
TaK U B ero HauOoJsee odiei popme — B cMbIcie TpaBa yenoBeka» (Marx & Engels,
1950, VII:186).

3aBepliieHre KOMMYHUCTHYECKOTO JSKCIepUMEHTa B KoHie 80-Xx — Hayaie
90-x TIT. MpOLUIOro BeKa M MEJICHHBIH Mepexo/] K JeMOKPaTHH, IPaBOBOMY TOCYAap-
CTBY, COLMAJIbHOMY PHIHOYHOMY XO3SIIICTBY M YBaXXCHHUIO ITPAB YEIOBEKA 3aKOHOMEPHO
puBe K He0OOXOAMMOCTH BO3pOKACHUS YacTHOTO mpasa (Alekseev, 2016:448—450)
1 BOCccTaHOBJIEeHUs1 camoit ero unaeu (Alekseev, 2010a:323, 408), a noTroMy B poccuii-
CKOH IOpUIMYECKON HayKe aKTyaJu3HpoBaliach MpobdieMa OCHOBHOIO pa3eieHHs
npaBa, peleHne KOTOPO MO3BOJIUT ONPEAETUTh CAMOCTOSTENIbHOE, JOCTOMHOE MECTO
YaCTHOT'O MpaBa B CUCTEME «4acTHOe — MyOnnyHoe mpaBoy» Poccun. OTmeueHHas
aKTyaJIM3allys Hallllla CBOE€ OTPAKEHUE TAK)KE U B M3MEHEHUH HOMEHKIJIATYPbI HAYYHBIX
CHEIMAILHOCTEH, 10 KOTOPBIM MPHUCYKIAIOTCS YUeHbIe cTereHu B Poccun, u tenepb
BMECTO ISTHAALATH CIEHHATBLHOCTEH MBI UMEEM ISTh, LEHTPAIBHOE MECTO Cpeau
KOTOPBIX MPUHAJIEKUT My OIMIHO-IPABOBBIM U YaCTHO-IPABOBBIM HayKaMm .

! Tlpukas Munobpuayku Poccun or 24.02.2021 Ne 118 «OG6 yTBEepHKACHUM HOMEHKIATYPbI HAyYHBIX
CIIEIMAIBHOCTEH, 10 KOTOPHIM IPHUCYKAAIOTCS y4eHBIE CTENCHN, W BHECEHMH HM3MeHeHHs B [loiokeHue
0 COBETE I10 3alllUTe AUCCEPTALMt Ha COMCKAHWE YUSHOW CTENeHM KaHIHUIaTa HayK, HA COUCKaHHE Y4eHOH
CTEIEHH IOKTOpa HayK, yTBEpIKIeHHOe prKa3oM MuHUCcTepcTBa 00pa3oBaHus U Hayku Poccuiickoii denepa-
mun ot 10 HosOpst 2017 r. Ne 1093y // OdunmansHblii HHTEPHET-MOPTal OPaBOBOi MHpOpMaLuu. Pexum
nocryma: http://pravo.gov.ru (mata odparerns: 06.04.2021).
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B npaBoBoii cucreme @paHiuu AeneHue npaBa Ha MyOJIMYHOE U YACTHOE SIBJIS-
eTcsa Hanbosee spKO BBIPAKEHHBIM: OHO OTPAXKAaeTCsl B 0OCOOEHHOCTSIX yCTPOMCTBA €€
CyleOHON cUCTeMbl, B HOMEHKJIaType Hay4YHbIX CIIEUAILHOCTEH, B CUCTEME I0pUIU-
yeckoro oopaszoBanusl. [1o 3TUM nmpuyMHaM MpeaCcTaBisieT 0COObIN HHTEpEC UCCIIENO0-
BaHME JIOKTPUHAIBHBIX MOAXO0J0B K YKa3aHHOM IpoOjeMe UMEHHO B IaHHOM CTpaHe.
Poccus, kak u ®dpaHnus, NpUHALICKAT K POMAHO-TEPMAHCKON CEMbE IPaBOBBIX
CHCTEM, II0ATOMY TaK Ba)KEH aHAJIN3 ITOJIX0A0B K 3TOU IpobiIemMe B OJHOM U3 POICTBEH-
HBIX HaM IPaBOBBIX CHCTEM, YTO IO3BOJIUT 3a(UKCHpOBATh 0OIIee W OCOOCHHOE
B HAIIMX JOKTPHHAX, & TAK)KE MOHSATh, I0YEMY TaKOe JeJIeHHEe HEOOXOUMO U3ydaTh
B TEOPUH U YUUTHIBATh HA IIPAKTHUKE, YTO IMO3BOJIUT HAMETHUTD IIyTH JaIbHEUIIET0 pa3-
BUTHSI POCCUICKON IOKTPUHBI, OJIarOTBOPHO CKAaKETCsS Ha NPaBONOpsAKE U OynerT,
CMEEM BBIPa3UTh TAKYIO HAAEXKIy, CIOCOOCTBOBATH IPOrPeCCy MPABOBOU KyJIbTYpHI
Poccuu B nenom.

Jlis perieHust MOCTaBICHHOW 3aJayM HCIOJb3YeTCsl METOJ CPaBHUTEIBHOIO
[IPaBOBE/ICHUS: (paHIy3CKas IpaBoBas JOKTPUHA M3Y4aeTcsl B CONOCTaBUTEIbHOM
IUIaHE, XOTSI XapaKTepUCTHKA POCCUHCKON I0PUINUECKON HAyKH 110 JTaHHOMY BOIIPOCY
MHHHMMAJIbHA U 110 IPUYMHE HEOOJBIIOro 00beMa CTaThby, M 10 MPUYMHE XOPOLIETOo
3HAKOMCTBa POCCHUHCKOTO YHTATENs C JAHHOH mpobiieMoil. B Takom cirydae MOXHO
rOBOPUTH 00 IMMaHEHTHOM XapakTepe cpaBHeHHUs. Mcronb3yercs Takxke popMaIbHO-
OPUANYECKUN U UICTOPUUYECKUI METO/IbI, IPaBOBasi FEPMEHEBTHUKA (METO TOJIKOBAHUS
1paBa) U OTAEIbHBIE AIEMEHTHI KyJIbTYPOJIOrHYECKOr0 aHaIn3a.

HcTopuyeckue KOpHHU

Jlenenue npaBa Ha 4yacTHOE U MyOJMYHOE — MCTOPHUYECKOE HACIEHe U SpKas
OTJIIMYMUTENbHAS YepTa POMaHO-TepMaHCKOW ceMbH mpaBoBbIX cucteM (David &
Jauffret-Spinosi, 1998:60-61; David & Jauffret-Spinosi, 2002:63—64; Saidov,
2006:212; Schapp, 2006:19—23). AkTuBHO 00CYXIIAIOT 3Ty MPOOIEMY B B COBpEMEH-
HOU (hpaHITy3cKOW IopHIuYecKol ymreparype. [lyOindHoe u 9acTHOE MpaBO JETSAT
3/1eCh OOBIYHO HAa OCHOBAaHHM Kpyra CyOBEKTOB, YYaCTBYIOIIUX B YPETYJIHPOBAHHBIX
NPaBOM OTHOIIEHUSX, 005M3aTEIbHO OTMEYAIOT AyaJIu3M IOPHCIUKIMNA (CyneOHas —
«4acTHas», JUI YaCTHBIX JIUI] M aJIMUHUCTPATUBHAS — IyOJIMYHast), B paMKaxX KOTO-
PBIX COOTBETCTBYIOIINE CYOBEKTHI pa3pellialoT CBOU CIOPbI, YaCTO JOOABISIOT KpUTE-
puii uHTEpeca (MOAUEepKUBasi IPU STOM CIOKHOCTH B YCTAHOBJICHUM YETKUX T'PaHUI]
MEX/1y IMyOJIMYHBIM U YaCTHBIMU MHTEPECAMH ), B PSI/IE€ CIIy4aeB OTMEYAIOT MOJIOKEHUE
CTOPOH I10 OTHOIIEHHUIO MX JAPYT K JIpyry (CyOOpAMHAIMOHHBIE B MOJIb3Yy BIACTHOTO
cyonexta (Roubier, 2005:296)* uam KOOpAMHAIMOHHBIE, OCHOBAHHBIE HA PAaBEHCTBE
CTOPOH U aBTOHOMHH X BOJIN), APYTHE I0pUIHNYECKUE (OJHOCTOPOHHOCTD M PUHY/IH-
TEJILHOCTB, MMOPOW TpsIMasi, BIACTHOTO BOJICU3BSIBICHHUS U UMIIEPATUBHBIC TPABOBHIC
HOPMBI WJIM JIOTOBOpHAash TEXHHKAa W JHMCIO3UTHBHBIE NPABOBBIE HOPMBI Kak

2 DTOT KpUTEpH, 1O CrIpaBeIMBOMY 3amMedanuto [lons Py6be, He OAXOMUT JUIs MEXKTyHAPOIHOTO Iy Giny-
Horo npasa (MIIIT), B pamkax KOTOpOro rocyaapcTBa HaXOAATCSl B PAaBHOM IIOJIOKEHHUH 110 OTHOLIEHUIO APYT
K ApYTY, U IIpA OTCYTCTBUH KaKOI'0O-TO BBIILIECTOALICTO U1 HUX OpraHa HE MOXET 6bIT]> U p€Yr O BO3BHUKHOBEC-
HHUM 3JI€Ch MPABOBOTO PEXHMMa CyOOpIMHAIWH, YTO NPHUBOIAMUT B UTOre K BEIMYANIIEMY FOPHINIECKOMY
HECOBEPIICHCTBY M HE3aBEPILICHHOCTH B I1eJIoM ropuaudeckoii koHcTpykuun MIIII (Roubier, 2005:296).

STATE AND LAW IN CONTEMPORARY WORLD 565



Cemumro A.I1. Bectnuk PYIH. Cepust: IOpunuueckue nayku. 2021. T. 25. Ne 3. C. 562—585

MIPEUMYIIECTBEHHbBIE TIPABOBHIE CPE/ICTBA B KAXKJIOM U3 COOTBETCTBYIOIIUX MOJIpa3/ie-
JICHUH TpaBa), a MHOTIa ¥ TIOJIUTUKO-IIPABOBBIE, HIICOJIOTHYECKHE (YaCTHOE PaBO —
cBoOoja, myosmunoe — npuHyX)aeHue (Alland & Rials, 2003:522—525; Aubert,
2002:35—37) npu3HaK! U KPUTEPUH, KAKOBBIX (PpaHILy3bl HACUUTHIBAIOT, CO CCHUTKOM
Ha HEMEIIKOTO IOpUCTa Havasa mpolnioro Beka SkoBa Xosmrepa (padora 1904 r.),
cemuaanats (Roubier, 2005:295)°. EnuromymHO yKa3bIBAaIOT HAa PHMCKOE YacCTHOE
npaBo (1 ganee aurectsl OcTHHMAHA, CPETHEBEKOBYIO PELICTIIIUI0 PUMCKOTO TIpaBa B
EBporie) kak Ha HCTOYHHK pa3/ieIeHus IpaBa Ha MyOIMYHOE U YacTHOE BO (paHILy3-
CKOM ITPaBOBOW CHUCTEME M OTMEYAIOT, YTO B JIOKTPUHE YKa3aHHAs TUXOTOMHUS MOSIBH-
nace Jmmb B XVI—XVII Bekax (Thireau, 2003:355—357; Alland & Rials,
2003:520—522; Beaudet, 1997:84—93). B Cpennue Beka 3Ta ujes Oblia 3a0bITa Wi,
KaK MUHHMYM, OTOJIBUHYTa Ha BTOPOIl IUIaH, MMOCKOJBKY Oe3pa3feiabHO roCrnoICTBO-
BAJIO TPABO YaCTHOE: MyOJIMYHAst BIACTh U CYBEPEHUTET CaMU 10 ceOe OnpeeIsiIich
Kak COOCTBEHHOCTb, Kak BiajneHue KHszs, wim ['ocynapsi, u, HA00OPOT, COTIIACHO
3HaMEHHTOMY BBICKA3bIBAHUIO (PPAHITy3CKOTO FOPHCTA, TOCYJAPCTBEHHOTO JCSATEIIS
onnoro u3 aBropoB Konexkca Hamoneona — I'paxnanckoro xoaekca 1804 r. Iopra-
J1ca, BO BpEMEHa PEBOIIOIHIA «BCE CTAHOBHTCA IMyOIUYHBIM IpaBom» (Carbonnier,
1994:99; Malaurie & Morvan, 2005:48). 3amMeTuM, 9TO BEpPHOCTh MOCIIEIHETO Te3MCa
ObLiTa CITOJTHA TIOATBEPIKACHA Takxke U B Xoje OKTI0phCcKoii peBomonuu B Poccnn. Bo
¢paniry3ckom «CroBape npaBoBoii KyabTypb» (Alland & Rials, 2003:520) Takske noa-
yepkuBaeTcs, 4ro B CpelnHUe BeKa pUMCKas JAUXOTOMHUS «ITyOIMYHOE — YacTHOE
paBoy ObLIa 3a0bITa, OO CPETHEBEKOBBI MUP OBLT HEPOHULIAEM JIJISl PUMCKUX FOpH-
muaeckux kareropuit (Roubier, 2005:299—300). Ognako, 4To KacaeTcsi y4eHOM
MBICJIH CPEIHEBEKOBbsI, TO B HEW, IO MHEHHIO psifia aBTOPOB, aKTUBHO OOCYKIAJCs
JIAHHBII BOIIPOC M MOHATHE «ITyOJIMYHAS MOJTB3a» MIPAJIO PU ITOM OOJIBIIYIO POJIb B
TIOMCKAX KPUTEPUS ISl pa3rpaHUuCHHsI ITyOJIMYHOTO U YaCTHOT'O IIPaBa; 3TO MOCIICTHES
UMEJIO CIMHCTBEHHOE MPEUMYIIECTBO ObITh «yHUKAIBHBIM U 0€3 BCSKON TaMHCTBEH-
HOCTH TIOHSTHEM, OCHOBBIBAIOIIUMCS HCKIIOUHUTENFHO HA TIOJNb3€ OTAEIBHOTOY»
(Sourioux, 1987:84—85, 113—115).

B Becbma nonpodnom «VctopuyeckoMm BBeeHHU B npaBo» AHape Kacranbno,
aHanmu3upys GopMUpOBaHHE YaCTHOTO MPaBa B 3MIOXY CPETHEBEKOBbS, TIOAYEPKHUBALT,
YTO MPOUCXOJIAIINE MTOCIE UCUE3HOBEHUsI PUMCKOI MMIeprn M3MEHEHUS! OKa3bIBaJIH
CEphE3HOE BIMSHUE HA MOJIOKEHUE HHUBHIOB U TEPPUTOPUIN U 3aKITFOYAIHUCH OHH, Ha
CaMoM JieJie, B CIUSIHUU Ty OJIMYHOTO ¥ YaCTHOTO TpaBa, MOCKOJIBbKY IMPABO OMPEACIISLIIO
Tenepb HOBYIO couuanpHyto curyanuio (Castaldo, 2006:182; Cabrillac, 2019:62).
B naparpage «OOpIuHOE NpaBo U pa3zeieHne Ha MyOJINYHOE U YaCTHOE ITPABO» UCTO-
PHK IIpaBa MUIIET, 4To B iepro; CpeTHUX BEKOB 3apOIUIIOCh MHOKECTBO HHCTHTYTOB,
KOTOpBIE MOKHO PAacCMaTpHUBATh C TOYKH 3PEHHUS YaCTHOTO MpaBa, XOTS MPHPOJA U
(YHKIMOHUPOBAHME MX OTHOCATCS K TOJIMTHYECKOM OpraHu3ally CpeIHEBEKOBOM
SMOXH (BUAMMO, TIOATOMY JPYTHE aBTOPHI TOBOPST O MPEBATMPOBAHUN YACTHOTO IPaBa
Hax nyomumyabiM B Cpeanue Beka (Lovisi, 2003:112—115). Dta opranuzamnus, B 1eii-
CTBHUTEJIBHOCTH, SBISJIACH YACTO PE3YJIbTATOM BCTPEYU U JaXKe CIUSHUS ITyOJIMYHOTO

3 W3BecTHBIN poccuiickuii ydeHblii A.M. MuxaiiioB cHUCTeMaTH3UMpOBal U IJIyGOKO IIPOaHAJIU3UPOBAI
LIECTHAAATh KPUTEPHEB, HA «OCHOBE KOTOPBIX MOXKHO BBISIBUThH Pa3NYvs MEXIY YaCTHBIM M IyOJUYHBIM
mpaBom» (Mikhailov, 2016:400—407).
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M 4acTHOro mpasa X B. U SIBJSUIACh COCTaBHOW YacThIO CMEIIAHHOIO OOpa3oBaHus,
c(OpMHPOBAHHOTO B TUTJIE OOBIYHON (heoanbHON CeHbOpUH. Bennkoe pasrpanuye-
HHE Ha MyOJIMYHOE U YaCTHOE NIPAaBO MCUE3JI0 U ObUIO HalJEHO, U TO, IO MHEHHIO aB-
TOpa, ¢ OONBIIUM TpyAOM, Jiuiib B HoBoe BpeMsi. DTO JeieHHE CTajao XOPOIIo W3-
BeCTHO Ha KoHTHHEHTe ¢ XII B., HO 0OBIYHOE MMPaBO OCTABAIOCH K HEMY HEIPOHHUIIAC-
MBIM; HECKOJIBKO COOPHUKOB OOBIYHOTO ITpaBa, UCHBITABIINE HA ceOe CUIIbHOE BIIHSI-
HHE PUMCKOrO IpaBa, 0Opallajquch MHOTAA K 3TOH nuxoTomMuu summa divisio, HO
BEChMa HEYKIIIOXKE M HE JTOBOAMIHN €€ J0 (aKTHUECKOr0 NPUMEHEHHUS B PeallbHOCTH
oOwraHOTO Mpana (Castaldo, 2006:194).

Yro KacaeTcst puMCKOTro Ipaa, aurectoB FOcTrHMaHa, mociaeyomei ux perer-
LMY HAa KOHTUHEHTE U TOM INIaBEHCTBYIOIIEH pOJIM, KOTOPYIO OHU ChITPaJId B CTAHOB-
JEHUM paccMaTpUBaeMOM IMXOTOMHMM, TO OHAa HHMKEM HE ocrapuBaercs. Muieiab
Bunne BbIcKazan, HO IpaBia, IO JPyroMmy IOBOXLy eule Oojee (hyHIaMEHTaIbHYIO
MBICJIb OTHOCUTEJIBHO PUMCKOIO MpaBa Kak IMIABHOTO MCTOKA KOHTUHEHTAJIbHOM Ipa-
BOBOI CHICTEMBI (BBIPa3UB COKAIIEHHUE, UTO B yUEOHBIX TpOrpaMMax Jjisi FOPUCTOB pUM-
CKO€ MPaBO MPUHECEHO B XKEPTBY U3YUECHHUIO O0JIee MOJIE3HBIX, 10 MHEHUIO HEKOTOPBIX
BEChbMa M3BECTHBIX MpodeccopoB, MpeaMeToB, oH n06asui): «IIpaBo EBpomnsr — 310
3anmctBOoBanue Corpus Juris Civilis. IMEHHO B pUMCKOM IIpaBe Mbl HAXOJIUM CEKPET
€ro OTJINYMS 10 OTHOIICHHIO K APYTUM “BEIMKUM cucTeMaM’ (TaKuM, KaK KUTalCKoe,
HWH]TyCCKOE, €BPEHCKOe MPaBO, KAHOHMYECKOE MPaBO XpucTuaHckou llepkBu), Kimrod
€ro CTPYKTYpbl, €r0 MeTOJa, ero npuHuunoB. Hama Hayka npaBa ucxoaut u3 Puma;
9TO — M300pETeHUE PUMIISH, TaKXkKe Kak (puinocopus — nzodperenue rpexosy (Villey,
1975:89—90; Cuniberti, 2007:19, 25).

JlesleHHe MpaBa HA YacTHOE M My0JIMYHOEe —
summa divisio (ppaniy3ckoro npasa

JlaHHOE JeNieHre TMPHU3HAIOT HAWBBICIINM, TJIABHBIM, OCHOBHBIM — summa
divisio — genenuem (hpaHIy3cKOro TpaBa M (HpaHIly3CKOW IOPUIUICCKON TOKTPHHBI
(maxxe HOMEHKIIaTypa MPoeCcCOPCKO-TIPENOIaBATEIIHCKOTO COCTaBa JISITUTCS Ha «ITy0-
JUIMCTOBY» U «IIPUBATHCTOBY, IOPUINYCCKOE 00pPa30BaHUE TAKKE OPUEHTHPYETCS Ha
naHHyto cxemy (Miaille, 1982:173; Sourioux, 1987:114; Durand, Chéne & Leca,
2004:156; Auby & Freedland, 2004:9, 13), ¢ oHOI CTOPOHBI, a ¢ IPYTOil — HE Tiepe-
CTalOT KPUTUKOBATh M CTaBUTh 3Ty KJIACCHYECKYIO XapaKTEPUCTHKY IOJ COMHCHHE
(Cabrillac, 2019:65; Alland & Rials, 2003:520; Miaille, 1982:173—183; Sériaux,
1997:288—293; Mainguy, 2002:15—22; Aubert, 2002:34, 37; Aubert, 2004:17—26;
Durand, Chéne & Leca, 2004:156; Malaurie & Morvan, 2005:47—54; Roubier,
2005:294; Taormina, 2005:73; Beignier & Bléry, 2006: 65, 108; Malinvaud,
2006:169—171; Fabre-Magnan, 2009:13—14; Lacoste-Mary, 2009:32—35; Bonnet &
Deumier, 2010; Bioy, 2011:13; Cabrillac, 2019:63—69; Halpérin, 2019:227—228).
Tak, B 4aCTHOCTH, ()paHIy3CKHE TCOPETHKH IpaBa CIUHOIYITHO OTMEYAIOT yCIIOB-
HOCTb, HEOIIPEJICIICHHOCTh U HECTAOMIBLHOCTh (M3MEHUYMBOCTh BO BPEMCHHM) JICIICHUS
MpaBa Ha MyOJUYHOE W YaCTHOE, a MOTOMY HEBO3MOXKHOCTH YCTAHOBJICHHS UYETKUX
TpaHul] MeXay yka3zaHHeIMU mnojacuctemamu (Carbonnier, 1994:99; Petit, 1992:
10—11; Petit, 2006:14—15; Courbe, 2003:15—16; Bialés, 2006:18—19; Beaudet,
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1997:108—109 u np.). [Ipu 3T70M nOJUEPKUBAETCS, YTO HAJIMYKE U MIOYTH YTO 00s13a-
TeJIbHOE YIIOMUHAHUE JAHHOM JUXOTOMHHM MPAKTUUECKH B JIF000H paboTe, MOCBSIIECH-
HOI OOIIMM BOINpOCaM TEOpPHUM IpaBa, HE JOJDKHO CKPbIBaTh INIyOOKOrO €JIMHCTBA
npaBa Kak 11€J0ro, KOTOpoe MMEeT, KOHEYHO, pa3JIn4Hble acleKTbl U MO3TOMY €ro
MOYHO paccMaTpUBaTh C Pa3HBIX yIJIoB 3peHus. AneH Cepbo OTMEYAeT, 4TO «IIPaBo,
BCE IIPAaBO, MMEET ABOHHOE N3MepeHue — MyOnu4Hoe 1 yacTHoe» (Sériaux, 1997:293),
a 3HAMEHUTHII npodeccop aIMUHUCTPATUBHOrO IpaBa yHuBepcutera bopro Jleon
Hroru (1859—1928) roBopwi: «He cymiecTByeT npaBa myOJIMYHOTO U IpaBa YaCTHOTO,
cymectByet npaBo» (Gridel, 1994:133). Onnako, Oyay4Yu B ONIO3HUIMH K JaHHOMY
paznenenuto, Jleon [[rorm m cam, TeM He MEHee, UCHOIb30BaJl €r0 MHOI/Ia B CBOMX
pabotax (Auby & Freedland, 2004:20).

MOoHO cKa3aTb, YTO JAaHHBIH BOIIPOC BO (hPAHILYy3CKOW FOPUANIECKON JOKTPUHE
HaxOJMUTCS B CUTyalUU JIOCTATOYHO «CIOKOMHOW», HO NEPMAHEHTHOW AMCKYCCHH.
[ToaTomMy oueHb TPyJHO HAWTH pabOTy MO BBEACHHUIO B MpPaBO, 1€ Obl JaHHAs IMPO-
6nema He 00Cy>Kaa1ack, XOTs Obl B CAMOM KPAaTKOM BHJI€ (4AaCTO 3aTPAaruBaloT €€ TaKxKe
U B paMKax ()paHIly3CKOM TUCHUIUIMHBI «TPaXJaHCKOE MpaBoy). OpaHIy3cKuil Kype
«BBenenue B mpaBo» 1o CBOEMy MPEIMETY U COJIEP’KaHUIO COBIAIAET B 3HAUUTEIbHOU
Mepe ¢ COBPEMEHHOM POCCUICKOM 001IIel Teopreii IpaBa, a B HaIlIel JOPEBOTIOIIMOH-
HOW JuTepatype — ¢ 3HIuKIoneaued npasa (Slobozaninov, 2020:122), HeKoTOpEIE
y4€OHUKHU MO KOTOPOH UMEIU MPAKTUUYECKH TAKYIO )Ke CTPYKTYpy U 00CYy>KIallu MOXO0-
KU KPyr BONPOCOB, KaKk M COBpPEMEHHOE (paHIly3CKOE€ «BBEACHHUE B IPABO»
(Trubetskoy, 1999; Taranovsky, 2001)*. Cpenu Takux peikux HCKIIOUYEHHH, Koraa B
paMKax yKa3aHHOW JMCUUIUIMHBI HE HAIUIOCh MECTa JJisi 00CYXKIEHUs MpOoOIeMbl
«ITy0JIMYHOE — YacTHOE IPaBO» caMoi Mo cebe, MOKHO Ha3BaTh «YPOKHU I10 BBeJE-
HUIO B TIPaBO», aBTOPHI KOTOPBIX MPEUIOKIIN BECbMa OPUTHHAIBHYIO U MCKIIIOYH-
TEJIbHO MHTEPECHYIO CTPYKTYPY (KakK U cojiepKaHKe) TpeMeTa UCCieJoBaHus (BBeie-
HUS B IIPaBo — 0OIIei Teopuu mpasa). 3amedy, 4TO aBTOPHI Kypca He KPUTUKYIOT B He
OTPHLAIOT TAaHHYIO IUXOTOMHIO, OHH IIPOCTO YMATUYMBAIOT O HEH, YTO sBIIsETCS Oojee
WIA MEHee 3aKOHOMEPHBIM CIIEICTBUEM M30pPaHHOTO MMHU CTPYKTYPHOTO IMOJIXOAA K
MPEJCTABICHUIO M aHAIM3y OOLIETEOPETHYECKHX MpoOJIeM (paHIly3CKOrO Mpasa.
OpnHako OHU BCe-TAaKM MUILYT, HarlpuMep, npo «MMymiectBo myOiaMyHOe, UMYILECTBO
YacTHOE» (TaKOBO Ha3BaHHE COOTBETCTBYIOIIEH INIaBbl — YpOKa), I/ie B IEPBOM KaTe-
TOPUH BBIACISAIOT UMYLIECTBO, 00pasyrollee MyOIMyHy0 COOCTBEHHOCTb IOCYapCTBa
(He moayexariee o oOIIeMy NpPaBWITY, IPUBATU3AIMHK), U YaCTHYIO COOCTBEHHOCTh
rocyaapcTBa (CBOOOIHO yUaCTBYIOIIYIO B TPaXXIaHCKOM 000pOTe); B Kypce YIOMHHA-
eTCs O YaCTHBIX JIMIAX, a TAKXKE aHAIU3UPYIOTCS IOPUIUYECKUE JIHLA ITyOIMYHOTO U
gactHoro mpaBa u T. 7. (Benillouche, Chavrier & Delamarre, 2009:125—129,
138—142). YdeHble 1 HE MOTYT IIOCTYIIUTh HHAYE, KOO BO BCEX YITOMSIHYTBIX CITydasx

4 Bamernm, uTo uMerouIuiics B yueOuuke Tapanosckoro @. B. pasaen «O0luee yyeHHe 0 roCyapeTBe», Kak
MIPaBHJIO, OTCYTCTBYET B COBPEMEHHOI! (paHITy3cKoil muciumiuae «Beenenue B mpaBo». Bompocs! rocynap-
CTBa, €r0 IPABOBOT'0 PETYJINPOBAHHMS, YCTPOHCTBA M QDYHKIIMOHUPOBaHNUS BO DpaHIMy U3y4aloT B paMKax Kyp-
coB «Ilybimunoe mpaBoy», «[lonmnTHdeckre MHCTUTYTHI W KOHCTHUTYLIHMOHHOE IpaBoy», «KoHcTHTYyIMOHHOE
npaBo», «AL[MI/IHI/ICTpaTPIBHOe IpaBo», ((A):LMI/IHI/ICTpaTI/IBHble UHCTUTYTbD> «}OpI/ICL[I/IKLlI/IOHHbIe HUHCTUTYTBD>
(mocnenHMii coBNazaeT BO MHOTOM ¢ HalMM KypcoM «IIpaBooxpaHutenbHble opraib») u ap. (Georges, 1984;
Zoller, 2006; Pactet, 1991; Pactet & M¢élin-Soucramanien, 2007; Tiirk, 2009; Chapus, 2001; Maillot, 2006;
Perrot, 2020).
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UMEIOTCS CEPbE3HbIE PA3NUuYUsi B IMPABOBOM PErYJIMPOBAHHUH COOTBETCTBYIOIIMX
BOIIPOCOB, YTO M HAXOJTUT a/IEKBATHOE OTPAKEHUE B pPaMKax OOCYKIAECHUS MPOOIEMbI
OCHOBHOT'O pa3/ieeHus MpaBa, eciid Obl JaHHbIE aBTOPHI PELIWIM FOBOPUTH O HEH
npsmo. IlepedpaznpoBaB U3BECTHOE BbIpaKE€HUE, MOXKHO CKa3aTb, UTO JEJICHUE IIpaBa
Ha 9aCTHOE U IyOIMYHOE, KOTOPOE yYCHBIE MBITATHUCH IPOTHATH B IBEPH, «IIPOJIE3TION
B UX TEKCT 4epe3 OKHO. Bce 3To aeT ocHOBaHHME yTBEpKJIaTh, YTO PacCMaTpHUBAEMOE
B JIAHHOM cTaThe JeJIEHHE NpaBa HE SABJSAETCA aOCTPaKTHOM NOKTpUMHAIBHOM Hjaeei,
KOTOpasi MOTja BO (ppaHIly3CKOM FOpUAMYECKON Hayke (KaK M B APYTHX JOKTPHHAX
POMaHO-T€PMAaHCKOH CEMbH TIPABOBBIX CHCTEM) OBITh, @ MOTJIa OBl M HE OBITH, HO OTpa-
KaeT BaKHEHIITYIO U TI0CTaTOYHO NTyOMHHYIO YacTh MPaBOBOM PEaTbHOCTH.

B noarBepikaeHre JaHHOTO BBIBO/Ia MOYKHO COCJIATHCS M HA aBTOPUTET PUMCKUX
IOPHCTOB, BIIEPBBIE OTPE(ICKCHPOBABIINX U 3a()UKCHPOBABIINX yKa3aHHBIH JIyaTn3M
MIPAaBOBOW JICHCTBUTEIHHOCTH, MTOMHS, YTO OHH HE WUMEIH CKIIOHHOCTU K IIyCTOMY
abCTpPaKTHOMY TEOPETU3UPOBAHUIO, & eIl IPAKTUUECKUE IOPUANUECKHE 3a1a4l —
JaXke TOTAa, KOTAa MUCAJH, KaK, HalpuMep, YIIbIHaH, PO U3ydeHue (WM Mpo camo
cTpoenue mpasa? OgHaKo, CKOpee BCEro, B paBHOM Mepe 1 PO U3ydeHHe, ¥ Ipo CTPo-
€HMe) IpaBa, Ha YTO OOpaIleHO BHMMaHHE Kak B poccuiickoil (Maltsev, 2003:24;
Belov, 2007:39—40), Tak u B 3apy0exHOH (HO ¢ OTOBOpKaMH 00 aBTOPCTBE BBOIHOM
gacTtu 3Toi (ppasbl, a UMeHHO: Tpo «u3ydeHue» (Vecchio, 2004:292) ropuamdeckoit
HayKe — ¥ MOTOMY CJIOKMBIIAsCS B POMaHO-TE€PMAHCKOI NPaBOBOHM JOKTPHHE Ha
OCHOBE MX KOHCTaTallMii TEOpHS pa3/elIeHUs MpaBa Ha MyOJMYHOE M YACTHOE €CTh
OTpPaXCHHE PEaIbHO CYHISCTBYIOIIMX OCOOCHHOCTEH IMPaBOBOTO DPEryJIHMPOBAaHUS B
KaX/1011 U3 yKa3aHHBIX cdep.

Yro KacaeTcsi OTHOLICHUS HICH YIIbIIMAaHA U PUMCKHX FOPUCTOB JIMOO K CaMOMy
CTPOCHHUIO TIpaBa, JIUOO TOJIBKO K €ro M3y4eHHIO (WM K TOMY M JIPYroMy OIHOBpE-
MEHHO, 4TO 0ojiee JOTHYHO), TO HTalmbsHCKUU ¢uiocod mpasa Jlxopmxuo Jlenb
Bekkbo B «®unocodpun mpasa» (Ppaniysckoe mnepeusmanue 1953 r. ero pabGoTsl
1930 ., KoTOpasi TOTJa Ha3bIBAJACh «YPOKH MO (rtocodGun mpasa») OTMETHII, UTO,
COTJIACHO MHEHHIO HEKOTOPBIX POMAHNUCTOB, BBOJHAS YAaCTh BBICKA3bIBAHUS O TOM, UTO
B JJAHHOM HCCIICIOBAaHMM €CTh J[Ba HANpaBJICHUS («H3y4YCHHE IpaBa pacrnagaeTcs Ha
JIBa MOJIOKEHHS» ), BO3MOXKHO, HE MIPUHAIICIKUT YIIbIIHaHy, a OblIa 100aBJIeHa TO3XKe
(Vecchio, 2004:292). Dta runotesa yCHIMBACT MO3HUIIHIO TEX YUCHBIX, KOTOPHIC, KaK U
aBTOP 3TUX CTPOK, MOJATAIOT, YTO PUMCKHUE IOPUCTHI B JAHHOM CITydyae MMEJU B BHILY
HE CTOJIbKO (MJIM HE TOJBKO) U3YyUYEHHUE MpaBa, CKOJIbKO €ro IyOMHHOE CTPOCHHE —
€ro CTPYKTypy U INpUCYLIME KaKIO0H U3 ee yacTeil CBOU I0OpUANYECKHE OCOOEHHOCTH.
U, ucxons U3 MX MPAKTUYHOTO MBINUICHHS, 3TO — HaWOOJIee BEpOsATHAs TUIIOTE3a.
Jopesomonnonssiii poccuiickuii nusunuct H.JI. JlroBepHya, NpoUTHPOBAB 3TO BbI-
CKa3bIBaHWE YJIBIIMHA, PUBOIUT MHEHUE HEMEITKOTo poManucTa ['enpuxa J{epaOypra
(1829—1907), xoTopsIii B cBoux [lanmekTax oOpamaeT BHUMaHUE «HA NPAKMUYECKULL
XapakTep 3TOTO JAeJIeHUs ABYX cdep mpasa y pumiisH...» (Duvernois, 2004:31). IToms
PyObe, ¢ ogHOI CTOPOHBI, coramasch (o cchlikoi Ha padory E. Pusnepa 1938 1.)
C TeM, YTO MOTYT OBITh COMHEHHS B TOM, HACKOJBKO 3TO 3HAMEHUTOE BHICKAa3bIBAaHHE
VYibruaHa TOYHO BBIPAXKajo B3IJISABI PUMCKHUX FOPUCTOB HA HHTEPECHI KAK OCHOBaHUE
JIeNIiCHHsT MpaBa Ha MyOJIMYHOE M 4YacTHOE, MPUBOJHT, C IPYTOM CTOPOHBI, MHEHUE
[Manuuuana (D. 2, 14, 38) 0 ToM, 4TO «IIyOIMYHOE MPABO HE MOXKET OBITh U3MEHIEMO
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JIOTOBOPAMHM YaCTHBIX JIMID) U MUILIET, YTO 3TO MPABUIIO JEHCTBOBAIO UMEHHO MIOTOMY,
YTO YacTHbIE JIUIAa HE UMEJIM HUKAKOW BJIACTH B OTHOLIEHUHM MHTEpeca MyOJIUYHOTO
(Roubier, 2005:296—297). K atomy muenuto Il. PyObe noGaBuM Takke W TO, YTO
MakcuMa [lanmHuana mMpekpacHO CBUAETEILCTBYET O IIyOOYaillieM MOHUMaHUH
PUMCKHAMU FOPUCTAMH PA3TTUYUNA B IPABOBBIX PEKUMAaX IMyOJIUIHOTO M YACTHOTO TIPaBa,
CJIEIOBATENHHO, JTAHHOE JCJIEHUE CYIIEeCTBYEeT B CaMOW MPAaBOBOM MaTepUH, YTO UMH
IyOOKO 0CO3HABAJIOCH, AaHAIM3UPOBAIIOCH U YIUTHIBAIOCH B IPAKTUIECKON FOpUINYIC-
ckori gestenbHocTH. Kak ormeuan eme C.A. MypomiieB, NPOTHBOMOJIOKHOCTh
MyOIMYHOTO U YaCTHOTO (YUCHBIH Ha3bIBaJ €ro rpa)kIaHCKHM) IIPAaBOBOTO MOPSAKA HE
COCTaBJISIET TOJBKO UJIEI0 YUeHOro (YibIMaHa), HO «BbIPaXKaeTcs B LIEJIOM psAJI€ BHEII-
HuX ¢akToB. Eif cOOTBETCTBYET (XOT4 ajeKko He Bcerja) O0JbLIOe pa3auyuue B yupe-
KJICHUSIX, KOTOPBIC BBINOJHSIOT (YHKIHMU IOpUAMYECKON 3amuThDy (Muromtsev,
2004:169). Ilpeacrapinsercs, 4TO COBEPIICHHO HE MPaBbl TE yY€HbIE, KOTOPbIE YTBEP-
KJAIOT O MPOU3BOJIBHOCTH, YMO3PHUTEIHLHOCTH U UCKYCCTBEHHOCTH MOJA0OHOT0O poja
koHCTpykimit. Ux ytBepxkaenust (Ricci, 2002:9; Munagorri, 2006:12; Munagorri,
2019:15—16; Aubert, 2004:18; Labbée, 2005:13) BbITIAAST HHOTIa BHEITHE MPABIIO-
noIOOHBIMH JIMIIIb B CHJIy TOTO peajbHOro (hakTa, 4TO paccMaTprBaeMoe JEJICHHE
HE MMEET, Ha CaMOM JieJle, YeTKUX M KECTKUX T'PAaHUI], KOTOPBIE K TOMY e elle
Y MEHSIOTCS] BO BPEMEHH.

Jlenenue mpaBa Ha MyOJIIMYHOE U YACTHOE €CTh TEOPHs, KOTopast 0azupyercs Ha
peanbHON MPaBOBOM NEHCTBUTEIFHOCTH, KAK MUHUMYM, POMaHO-T€PMAaHCKOH CeMbHU
NPaBOBBIX CUCTEM.

HNmeercst im nogo0HOe JejieHNe B APYTUX CeMbsIX IPABOBbIX ceMeii?

Hannuue Takoii TuXO0TOMHUM, HO BeCbMa C1a00 BBIPAKEHHOM, OTMEUAIOT JaKe B
aHIJI0-aMEPUKAHCKOM NpeleIeHTHO ceMbe — B cucteme obmero mpasa (Auby &
Freedland, 2004:10, 14). XoTs BIIoJIHE BEpOSITHO, YTO MHOTOE, €CJIM HE BCE, 3aBUCUT
OT TMOAX0/1a, OT MPEABAPUTEIIHHON YCTAHOBKH CyOBEKTOB MPABOBOTO aHAIIM3a M TI0-
3TOMY TO, YTO «BHJST» B MPEICACHTHOW CUCTEME KOHTHHCHTAJIbHBIC IOPHCTHI — HE
3aMevaroT WK (4TO, CKOPEe BCEro) HE MPUAAIOT 0COO0Tr0 3HAYCHUS, @ IOTOMY HE HC-
MOJIL3YIOT B CBOCH MPAKTHUYECKOM paboTe I0pPUCTHI-a00pUTEHBI 001IIeTO0 MpaBa. Bee 3To
OTHIOJIb HE CBUJICTEILCTBYET 00 OTCYTCTBUHU B IAHHOM, KaK M B TIOYTH JIFO00H ApyTOM
COBPEMEHHOM NTPABOBOM CHUCTEME KAUECTBEHHOTO Pa3iuiusl B MyOJTUYHO-TIPABOBOM U
YaCTHOIIPABOBOM PETYJIMPOBAHMM COOTBETCTBYIOIIMX OTHOIICHHUU. VIcKimroueHue
CIIEyeT CleaTh I UICOKPATUYECKUX — KOMMYHHCTHUYECKUX U, BOBMOXKHO, PeI-
THO3HBIX CHUCTEM peryjupoBaHus. Tak, B MOCIEIHUX UMEIOTCS CBOM OCOOCHHOCTH B
IJJAaHE OCHOBHOTO DAa3J/IeJICHHs TpaBa, KOTJa TaKoe JeJIeHHe OO0 He MPU3HASTCS
BooOImIe, MO0, Kak, HAmpuMep, B HCIAMCKOH TPaBOBOH KYJIBTYpe, IMPOSBISETCS
BO BTOPOCTETICHHBIX I Hee Kiaccu(UKammsX: cHavajaa Bce MpaBo JCIUTCS Ha MPaBo
Bora, To ecTh CBsI3aHHOE C KYJHTOM, U Ha MPABO JIFOJICH — 3TO U €CTh KIIOUYCBOEC IS
JTAaHHOM TIPABOBOM CHUCTEMBI JICJICHHE; U YI)KE Jlajiee — B TIPABE JIFOACH — BBIJICISFOTCS
OTpacu, KOTOPBIC PETYIUPYIOT OTHOIIIEHUE YaCTHBIX JIUI], & TAKXKE OTPACIIH, KOTOPHIS
peryJupYIOT OTHOIICHUS BIACTBYIONIUX M TOJIBIACTHBIX, YCTPOWCTBO TOCYyAapCTBa
ut. 1. (Khallaf, 1997:47—48; Weiss, 2008:280), uTo u I0Ka3bIBaeT pPEaTbHOCTD
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OCHOBHOT'O pa3/ejieHHsl MpaBa Jlaxe B MYyCYJbMaHCKOM INpaBe (B IpaBe JIOJCH,
koHeuHo). JIxk. IllaxT oTMedaeT, YTO TUMIMYHON YEPTON UCIAMCKOTO MpaBa SBISETCS
€ro YacTHBIM M MHAWBUIYATUCTHUECKUN XapaKTep B LIEJIOM, YTO BIIOJIHE COTIAacyeTCst
C QHAJIM30M CTPYKTYPBI HCIAMCKOTO «ITyOJIMYHOT0» (CIIOBO «ITyOIUYHOE» Y TaHHOTO
aBTOpa — B KaBbIuKax) mpasa (Schacht, 1982:208—209). Takum oOpa3om, eciu pac-
cMaTpuBaeMas B JaHHOW CTaThe TUXOTOMUS HE aKIIEHTUPYETCS yY€HBIMU HITH MTPaKTH-
KaMH KaKOW-TO MPaBOBOI CUCTEMBbI, B TOM YHUCJIE aHTJI0-aMEPUKAHCKOM IOpUINIECKON
JOKTPHHOM B LIEJIOM W €CJIM OHAa He pealn30BaHa B MHCTUTYLHOHAJIHHOM TOCyap-
CTBEHHO-IIPABOBOM yCTPOMCTBE, TO 3TO CBHJIETEIBCTBYET JIUIIB O CI1a00M ee KOHILIeN-
TyaJbHOM (B CHIJIy HE3aMHTEPECOBAaHHOCTH YYEHBIX B JAHHOH mpolbiieme) aHau3e U
COOTBETCTBYIOIIEM IPAKTUYECKOM IPAaBOBOM DAa3BUTHUH (TOYHEE, HEPa3BUTOCTH
B JIAaHHOM OTHOLIEHHMH) MO MPUYHUHE BeCbMa OOJIBIIOT0 YKcia BO3MOKHBIX BAPHAHTOB
KaK aHalln3a, TaK U MPaKTHUYEeCKOro (hYHKIMOHHUPOBAHMUSA TOM WM WMHOU IMPaBOBOM
CUCTEMBbI, KOTOPBIE 3aBUCSIT OT UCTOPUH U KYJIBTYpPbI JaHHOTO COLIMyMa, €r0 MEHTaJH-
TeTa ¥ MacChl IPyrux (pakTOpoB COOTBETCTBYIOMIEH PaBoBoOM HAIUU. OpUTHHAITBHBIM
IPUMEPOM TaKOTO CIEU(UIECKOTO «BUACHUS», KOTOPOE 3aBHCHUT OT HAI[MOHAIBHO-
MIPABOBOM «IIPOMHUCKW», @ 3HAYUT M COOTBETCTBYIOIIECH YCTAHOBKH FOPHUCTA-HCCIIEN0-
BaTeJIsl MOXKET MOCITYKHUTh PUMEP PACCMOTPEHUS (HPAHILYy3CKOTO MPaBa aHTITUHCKUMHU
YUCHBIMH.

Taxk, mpodeccopa Tpex OPUTAHCKUX IOPUINICCKUX (PaKyJIbTETOB IMOATOTOBUIIH
oueHb WHTepecHyr KHUry «[lpuHnumsr ¢paniy3ckoro mpasa», B KOTOPOH OHH
CJIEyIOT B OCHOBHOM 3a CJIOKUBLIMMCS Bo PpaHLIMY JIJIEHUEM IpaBa Ha MyOauyHOoe
Y 4acTHOE, OJIHAaKO, BO-TIEPBBIX, BCE MPOIECCYATbHBIE OTPACIH CTPYKTYPHO BBIBOIST
3a mpelenbl yKazaHHOW JMXOTOMHMM (CHayajla paccMaTpUBAIOT MPOLECCYyalbHbIE
oTpaciid, KOTOpbIe JUIsl MX MPaBOBOM JOKTPUHBI MPEACTABISAIOT ropaszao OOoJbLINi
WHTEPEC ¥ 3HAYCHHE, a TIOTOM YK€ BBIICIISIOT Pa3Aeibl IyOJINYHOTO U YaCTHOTO ITPaBa,
/i€ peaIbHO aHAIM3UPYIOT OTPACIH JIMIITb MAaTEPUATIHLHOTO MpaBa, XOTS U YKa3bIBAIOT
paHee, 4TO JaHHAs ITUXOTOMHS PacHpOCTpaHsAeTCS KaKk Ha MaTepualbHbIe, TaK U Ha
npoleccyaabHble OTPacid MpaBa) M, BO-BTOPBIX, CTPYKTYPY YAaCTHOTO IpaBa Ipe.-
CTaBIISIOT HE IO TOMY OTPACIIEBOMY JICJIEHUIO, KaKoe MpUHATO BO DpaHiui, a Tak, KakK
BUJIAT OHM €€ CAaMH M KaK CUUTAIOT (IPUYeM, BO3MOXKHO, YTO BIIOJIHE OIPABIAHHO)
0oJiee IPOTYKTUBHBIM JUIsl OOBSICHEHUSI CBOUM aHTJIO-aMEPUKAHCKUMH MPABOBBIM CO-
OTEUYECTBEHHHUKAM, JUIsl KOTOPBIX OHU M MOATOTOBUIIN JAHHBIA TPY/, U TOITOMY YacT-
HOE MPaBO y HUX OKa3aJ0Ch pa3AelieHHbIM, CKOpee, 0 TeM pyOpHKam, KOTOpbIE pU-
HSATHI B IPELIEICHTHOM, @ HE B KOHTUHEHTAJIbHOM CHCTeMe, @ UMEHHO: CeMEMHOE NPaBo,
paBoO COOCTBEHHOCTH, 0053aTENLCTBEHHOE M KoMMepueckoe npaso (Bell, Boyron &
Whittaker, 1998:40). B stom nepeune otpacieii 6pocaeTcst B TJiasza, Mpexkae BCEro,
OTCYTCTBHE TPAKIAHCKOTO IMPaBa, B TO BpeMs KaK KOHTHHEHTAIBbHYIO CEMbIO MIPaBO-
BBIX CHCTEM HE PeAKO 0OOOIIEHHO HA3BIBAIOT, B TOM YHWCIIC U aBTOPHI IIUTUPYEMOM
paboter (Bell, Boyron & Whittaker, 1998:1), cuctemoii TrpakgaHCKOTO TpaBa
(Fabre-Magnan, 2009:18), u, kpoMe TOTO, OHH BBIICTSIOT CEMEWHOE MPaBoO, KOTOPOE
B0 @paHIMU BKIIIOUEHO B MpaBo rpaxkaanckoe (Roubier, 2005:292; Leveneur, 1995),
TO €CTh B paMKaxX YaCTHOTO IIpaBa OpUTAHCKHUE KOJUJIETH PACCMOTPEIH JIUIIb OJHY €ro
oTpaciib (KOMMEPUYECKOE), HECKOJIBKO YacTel IpakJaHCKOTO MpaBa 0003HAYMIIN KaK
CaMOCTOSITENIbHBIE OTPACIH, a CAMYIO IIaBHYIO (U 10 00bEeMY, U [0 3HAYEHHUIO) OTPACIIb
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HE CTaJIM YKa3bIBaTh BOBCE, YTO HCKAXKAET MPUHATHINA Y (PPAHITy3CKHX IOPUCTOB ITOIXO0]]
K JaHHoMY Bompocy. [IpaBaa, B 1pyroit paboTe 0ilMH U3 yKa3aHHBIX aBTOPOB /1a€T aHa-
713 (PpaHIly3CKOM CUCTEMBI ITpaBa, XapaKTEPHbII B OOIIEM H LIEJIOM ISl CTAHIAPTHOTO
OTMCaHUs €€ B KOHTUHEHTAJILHOM MTPaBOBOM TOKTPHUHE: aHAIU3UPYETCS IPaXkKIaHCKOE,
YTOJIOBHOE, aJIMUHUACTPATUBHOE U KOHCTUTYIIMOHHOE TIPaBO — WMEHHO TaKOU Mopsi-
JIOK TJIaB TIPUHAT Y aBTOPA, XOTS ISl FOPUCTa KOHTHHEHTAJIHHOW TIPaBOBOM CHUCTEMBI
ropaszzo 0osiee JIOTUYHBIM MPEACTABISETCS HAYaTh C aHAIM3a MPEKIE BCEr0 KOHCTU-
TYLIMOHHOT'O 1IpaBa, B KOTOPOM 3aJI0KEHBI OCHOBBI IPABOBOM CUCTEMBI B IIEJIOM, YETO
aHIJIMYaHe, 110 BUIMMOMY, CHJIBHO HEJOOLIEHUBAIOT B CHUILy OTCYTCTBHSI Y HUX IHCaH-
Hoii koHcTuTyrmu (Dell, 2001:64—242). Y1 Hao60poT, GpaHIly3CKHl FOPUCT, TPETO-
nasapimmii 14 et B Koponesckom komnemxke B Jlongone, — Era Illteitnep crnenm-
albHO JJI aHIVIMHCKOIO 4MTareNnsl Hamucajga KHUTYy «DpaHIly3cKuil opHIndecKuii
metoa» (Steiner, 2002:241), B KOTOpoH OHa MOCMOTpena Ha (PpaHIly3CKoe MpaBo Iia-
3aMHM aHTJIMICKOTO I0PUCTa U CAelana 3To, 10 MOEMY MHEHHIO, BEChbMa YCIEIIHO, XOTs
u 06e3 aHaM3a OCHOBHOTO pa3/eNIeHus IIPaBa, O KOTOPOM IHIIYT MPEJICTaBUTENN KOH-
TUHEHTAJLHOW CEMbH MPABOBBIX CHCTEM M KOTOPOE BPSII JIM 3aWHTEPECyeT aHTJINN-
CKOTO uMTaTes, yTo npekpacHo nonnmaet E. IlITeitHep, omyckas gaHHy10 mpodiiemy
U3 pacCMOTpeHHs B cBOeil MoHOrpaduu. B moboM ciyyae 3Ta ¥ yIOMSIHYTHIE BBIIIE
JIBE pabOThI, B KOTOPHIX aHAIM3UPYyeTCs (hpaHIly3cKas MpaBoBasi CUCTEMa, 000TanarT
IpeICcTaBUTeNell KaKk KOHTHHEHTAJbHOW, TaKk M, HAJEeMCsl, aHIJIO-aMEPUKAHCKOM
IIPABOBOM TOKTPHUHBI TOXKE.

B poccuiickoii 1opeBOIIOLIMOHHON JTUTEpaType NpU aHaIU3€ OCHOBHOIO pasje-
JICHHSI TIpaBa HEKOTOPHIE YUCHBIE MOJaraid caMo co00M pa3yMEIOUIMMCS €ro HaTHnine
U B aHIVIMIICKOM mpaBoBoil cucteme Toxe. Tak, H.JI. /{roBepHya, CTOpPOHHHUK TaKOTO
(hopMaIbHO-IOPUINYECKOTO KPHUTEPHs ICNIEHUs IMpaBa Ha MyOJMYHOE W YacTHOE,
KaK MHUIMATOP 3alMThl HAPYIICHHOTO MpaBa — IPEACTABUTENb TOCYIapCcTBa WIIH
Y4acTHOE JUI0 — mnucai: «Eciau Mbl BO3bMeEM 3a MPU3HAK YaCTHOTO MpaBa MCK JIMIIA,
HaIIPABJICHHBIA K OTPaKICHUIO HOPM B €ro MHTEpECe, TO OKaxercs, 4ro B Pume u B
AHTIIMY TIOJT ATOT NMPHU3HAK MMOJAOKACT KPYT SIBJICHUH, HEM3MEPUMO 00Jiee OOIIUPHBIH,
4yeM y (paHiry3oB, HemIleB, y Hacy» (Duvernois, 2004:54). Eciu ucxoauTh U3 JaHHOTO
KpUTEpUs pa3srpaHUuEHUs IpaBa Ha JIBE MOJACUCTEMBI, TO OKA3bIBAETCS, YTO B AHIJIMH-
CKOIi TIpaBOBOH cucTeMe cepa 4acTHOTO mpasa ropaso 6onee odmupHasi, yeM chepa
npasa MyoJIMYHOTO. A YTBEpXKIACHUE 00 OTCYTCTBHM TAaKOTO JCJIEHUS B AHTIUU AJIs
JAHHOT'O TOJX0/a ObLIO OBl IBHBIM HEIOPA3yMEHHEM.

[TonsiTHO, YTO HIEs «ITyOIMYHOE — YACTHOE MPABO» HE BOCTIPUHSTA JOKTPHUHOM
NPELEICHTHOTO TpaBa M MOTOMY OHa TaM He pa3BUTa M HE Mcnoib3yercsa. Ho B coBpe-
MEHHOM IIMBMIIM30BAHHOM OOIIECTBE XOTh 3amaja, XoTh BocToka, ¢ mouTH BCEOXBa-
TBHIBAIONIECH POJIBIO TOCYAAPCTBA BPSA JIM KTO-TO OyJIeT Cephe3HO HACTanBaTh Ha TOM,
YTO OTHOUICHUS TOCYapCTBEHHBIX OPTaHOB MEXy cO0O0M M ¢ YaCTHBIMU — (HU3UUe-
CKHMMH U IOPUINYECKUMH — JIMLAMU CTPOSATCS BO BCEX a0COIIIOTHO CIIy4asiX 10 TOH ke
caMoii MpaBOBOM MOJIENH, KaK M OTHOILIEHUS YACTHBIX JIMIl MEeXAy co0oil. B kakux-To
NPAaBOBBIX KyJbTYpax A3TOMY pe€ajbHO CYLIECTBYIOIEMY AyaJlu3My B CPEICTBax
MPaBOBOI'0 PETYJIMPOBaHUsS (IPUYEM ITU CPEACTBA MOTYT UCHOIB30BATHCS KaK MO OT-
JIEIbHOCTH, TaK ¥ B Pa3HbIX COUETAHUSX ), MPUBOAALIEMY K COOTBETCTBYIOIIUM Xapak-
TEPUCTUKAM B CTPOCHHUU TpaBa (€ro HOpM, HHCTUTYTOB, MPOLEAYP H T. J.) IPUIAETCS
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MEPBOCTENEHHOE 3HAYEHHE M MOITOMY BO3ZHUKAIOT CIIEUANIbHbIE IOPUCIUKLINOHHbBIE
MOPAJKU, APYyTrue 0OCOOCHHOCTH KaK MHCTHUTYLHOHAIBHOIO, B TOM YHCIIE CYJIeOHOrO,
YCTPOMCTBA, TaK U CTPYKTYPHOT'O pacrpe/iesieHus IPaBOBOW MaTepHH, a B IPYTUX pa-
BOBBIX KYJITYpax 3TOMYy HE NPUIAIOT OOJBIIOTO 3HAa4YeHHsI, oOpalas BHUMaHHE Ha
JpyTe€ MOMEHTHI U KJIaCCU(PHUKAIIUH, YTO TECHO CBSI3aHO, 10 BepHOMY MHeHUIo [Ibepa
CanpneByapa, HE TOJIBKO C 00pa30M MBIIIJICHHSI U METOJAMU PACCYKICHHS, TIPHUCY-
MIMMHA KaXJI0OMy TOJUTHYECKOMY COOOIIECTBY, WJIM C XapaKTEPUCTUKAMU Ka)IOM
CUCTEMBI IpaBa, HO M MOPOH J1aXKe BBIPAKAET «HACTPOCHHUE M HAKIIOHHOCTH TEX WIIU
uHBIX ropucToB» (Sandevoir, 1991:58; Sandevoir, 1994). B urore Bce 3T0 MPUBOIUT
K 00pa30BaHMIO U JabHEHIIIEMY Pa3BUTHIO CAMBIX Pa3IMYHBIX CEMEH NMPaBOBBIX CHU-
CTeM — T€X, B KOTOPBIX UMEETCS OTUETIMBO BBIPAXKEHHOE JIEJICHHE ITpaBa Ha YaCTHOE
1 yOJIMYHOE, U TeX, I'/Ie TAKOTO JIEJICHUS HET WM, TOUYHEe CKa3aThb, OHO HE BHISBJICHO,
KaK, HallpuMep, B CUCTEMe 0011ero pasa, 100 He 3aMHTEPECOBATIO COOTBETCTBYOILYIO
JOKTPUHY, HE OBLIO €10 3a(pUKCHUPOBAHO U HE HAXOAUT CBOETO JaIbHEHUIIETro pa3BUTHS,
a [OTOMY SIBJISIETCS], IO BEpHOMY 3amedanuto A.M. MuxailioBa, 4yKJIbIM AJis peLe-
NeHTHOW mpaBoBoi KynbTypsl (Mikhailov, 2016:417). Xota 3TO AeneHHe XOpPOILIO
U3BECTHO IOpHUCTaM OOILEro mpaBa M OHU €ro 00CYXKAAloT, HO, pasyMeeTcs, AaJeKo
HE TaK AaKTHBHO, KaK B KOHTHHEHTAJIBHBIX IIPABOBBIX JOKTpHHAX (Zipursky,
2004:623—655). [1pu 00Cy) 1eHUN HEMTPUKOCHOBEHHOCTH YaCTHOM KH3HH TIPpOodeccop
neHTpa npaBa YHuBepcutera JxopmkrayHa Anuta JI. AnteH ccbutaeTcs Ha paboTy
Munns «O cBo6oae» (1859 r.), KOTopblil JaBHO YK€ YETKO pa3rpaHuymil MyOIMuHYIO
¥ YacTHbIE cepbl, OJJHAKO ITO, KaK BUIHO, HE BOOAYIICBUIO aHIJIO-aMEPUKAHCKUX
FOPUCTOB, 32 HEKOTOPHIMH HE3HAUUTEIbHBIMHU HUCKIIOUEHUSMH, Ha MPOJIOJDKCHUE aHa-
JM3a JaHHOW ujieu B cdepe MmpaBa U €ro CTPOSHUS B 0COOCHHOCTH, HA YTO OHU UMEIOT,
pasymeercsa, moiHoe mpaBo (Allen, 1999:144). JleneHue aHTIIMIICKOW TPaBOBOM
CHCTEMBbI Ha ITyOIMYHOE U YaCTHOE MPaBO KaK caMO COOOM pa3yMeIoLIHics KITF0ueBOH
(dakT MOXXHO HaliTW M B y4eOHOW JMTepaType, NMpelHa3HAue€HHON [UIs aHIJIMHCKUX
FOPUCTOB, HO TAaKOH IMOAXOJ, O-BUIAUMOMY, — HcKitoueHue (Martin, 2001:3), yem
o01iee mpaBuiI0. ABTOPEI COBMECTHOM (paHITy3CKO-OpUTaHCKON KOJUIEKTHBHON MOHO-
rpa¢uu, CrienuaibHO MOCBSIIEHHON CPABHUTEIILHOMY U3yUSHHIO JaHHOU MPOOJIEMBI B
9TUX JIByX MPABOBBIX CUCTEMAaX, OTMETWIM: «B KOHEYHOM cueTe, OKa3bIBAETCs, YTO
HACTOsALIasi KOHBEPreHLMS — B IPOLIECCE CBOETO0 CTAHOBJICHHUS: JBE IPAaBOBBIE
CUCTEMBI YCTPEMJIEHBI K HEKOTOpPOH CpelHEel MO3ULMH, B KOTOPOH pa3/esieHue Ha
MpaBo MyOJIMYHOE U MPABO YaCTHOE He OyAeT HU (haHATHUYECKH 3aIlUIIaThCs, HU arpec-
CHUBHO OTPHULATHCS, HO MPOCTO OYAET pacCMaTpUBAThCS KaK PEJICBAHTHOE U YMEPEHHO
conepkatesnbHoe ogHOBpeMeHHO» (Auby & Freedland, 2004:10, 14).

I'oBops 0 Hanmmumm Bo Ppannmu cyneOHOU (0Omieil) U agMUHUCTPATUBHOU
ropucaukiui, @unmnm JXecTtas NUIeT, YTO HEKOTOPbIE CTPAaHbl — TaKUeE, KaK HaIpH-
Mmep, CIIA He 3HaIOT HOZOOHOTO Jyann3Ma, YTO MOXKET IMPUBECTH K MOCTICIITHOMY BbI-
BOJ1y, Oy/ITO OHM HTHOPHPYIOT pa3Indre IMyOIMYHOT0 U YacTHOTO npasa. Ha camoM ke
Jielie, 3TO pa3Iudre MPOCTO HE TaK PE3KO BBIPAKEHO, HO OHO HEU30€kKHO CYLIECTBYET,
MOCKOJIbKY COOTBETCTBYIOILIME UM J[BA TUIIA COLIMATIBHBIX OTHOILIEHUH Pa3InyaroTCs Mo
cBOeM mpupoze: Opak U HacjleIOBaHHE, apeHla U KYIUIA-MIPOoJaka He MOTUMHSIIOTCS
TOM k€ caMOM JIOTHKE, YTO U OTHOLICHHS MEXKIY I'pa)<I1aHaMu U MyOJIMYHON BIACThIO
(Jestaz, 2002:42—43). [lenenue npaBa Ha MyOJIMYHOE U YACTHOE CYIIECTBYET BO BCEX
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3aImaIHbIX MPABOBBIX CUCTEMax, B TOM YHCJIC U B aHTJIMHCKOM TIpaBe, IIe OHO, BIIPO-
4yeMm, mosiBuiIock nosnuee (Auby & Freedland, 2004:10, 14; Malinvaud, 2006:169).

Poccuiickasi npaBoBasi JOKTPUHA 0 MYOJIUYHOM U YACTHOM MPaBe

[TockonbKy POCCUICKOM 9acTHOE MPABO UMEET «MJIAJICHYECKHUID BO3PACT, TO U
camo 3TO JelieHue MosIBIIIOCh B Poccum He Tak maBHO. McTopusi Bompoca B IeJIOM
(ucTopust JOKTPHUHBI, HCTOPHSI CTAHOBJICHUS W PA3BUTHS Jyaln3Ma IpaBa) TpeOyer
crienuanbHOro uccienoBanus. Kpatko M riay0oOKoO MO CyTH BBICKA3ajiCs IO ITOMY
noBoay E.A. CyxanoB: «CymiectBoBanue cepbl 4acTHOrO mpaBa Kak OOJIaCTH, IO
oOuieMy NpaBUIy 3aKpbITOH JUIsl MPOU3BOJBHOTO BMELIATENbCTBA TOCYAApPCTBA,
B uctopuu Poccuu, Kk coxkanaeHHIo, 0Ka3aioch BECbMa HEMPOAOKUTEIBHBIM U BO MHO-
rom cumBoindeckuM. Emne B konrie XVII — nauane XVIII B., korna B 3amaaHoeBpo-
NEHCKUX rocyAapcTBax y>Ke akTUBHO Pa3BUBAJIOCh YACTHOKATUTATUCTHUECKOE XO03SH-
CTBO (4e€My aKTUBHO COJICHCTBOBAJIO IPU3HAHNE U 3aKPETUICHNE B UX TIPABOBBIX CHCTE-
MaX 4aCTHOTPABOBBIX Ha4Yall), B POCCHIICKOM 3aKOHO/IaTEIHCTBE OTCYTCTBOBAIM HEOO-
XOJUMBIC TIPEANOCHUIKM (YCTIOBHSI) YaCTHOIPABOBOTO peryiupoBanus» (Sukhanov,
2008, 1:25). [ToHsATHO, YTO OTCYTCTBHE HJIM HEPA3BUTOCTh YACTHON COOCTBEHHOCTH,
YaCTHOIIPABOBBIX HAa4all B IPABOBOI CUCTEME HE MO3BOJISIET TOBOPUTH U 00 OCHOBHOM
paszeneHuu npasa. J[opeBoOLMOHHBIN MEPUOJ PA3BUTHS BEIIHOTO MpPaBa paccMoOT-
pen M.®. Brnamumupckuii-bynanoB B «0O030pe HCTOPHH PYCCKOTO IpaBay
(Vladimirsky-Budanov, 1907:521—606), u3 K0TOpOro BUIHO, YTO CTAHOBIICHHE YaCT-
HOM COOCTBEHHOCTH — CEpALIEBHHBI YAaCTHOTO MpaBa — Mpoucxoausio B Poccun
KpaiiHe MeIJIeHHO W J0 MOMEHTa, KOrja oHa Obula JTUKBUIUpPOBAaHA B pe3yJibTaTe
Oxtsa6pst 1917 r. (Semitko, 2017:32—72) Bpsia 11 MOYKHO HACUUTATh OOJIee TIOTyBEKa,
cuntas ¢ 60-x rr. XIX B. — mocie pepopm Anekcanzapa II. Ecau k aTromy nepuomy
nobasute eme 30 mocneaHux jger — ¢ MomeHTta npuHATHA 3akoHa PCOCP ot
24.12.1990 Ne 443-1 «O cob6ctBenHoCcTH B PCOCP», Tie ObLT pasen, MoCBAIICHHbII
MIPaBy YaCTHOW COOCTBEHHOCTH, — TO B MTOTe HE OyAET Jake U OJHOTO BeKa, XOTs
BpSJ JIM UMEET CMBICH CUUTATh 3/I€Ch JOPEBOIIOLUOHHBIN MEPUOJ, TaK KaK OH ObLI
MOJIHOCThIO HHMBEJIMPOBAaH CoBeTCKoM 3moxoit (Alekseev, 2007:136—238; Vlasova,
2007:68—115). Cnenyer, o1HaKO, 3aMETUTh, YTO YAaCTHbIE U MyOIUYHBIE Je]la Pa3In-
YaJIUCh B POCCHIICKOM 3aKOHOJIATENbCTBE U Oo0Jiee paHHEro Mepuoja, To ecTh J0 pe-
¢dopm 60-x rr. XIX B. Tak, H.JI. lroBepHya, ananu3upys Takou, BbIJICICHHBII HEMEII-
KUM IOpUCTOM ABryctoM ToHOM, KpuTepuil pa3rpaHUYCHUs MpaBa HA MyOJMYHOE H
YaCcTHOE, KaK CyOBEKT MPUTSA3aHMS Ha 3allUTy HApYIICHHOTO MpaBa, OTMEYAEeT, 4TO B
PYCCKOM 3aKOHOAATEIHHOM SI3BIKE MPOBOIMIIOCH Pa3iIiyMe MEXIy JellaMu OOIIeHa-
POIHBIMH M 4E€JTOOMTYMKOBBIMHU, CCHUIASCH MIPU STOM Ha Psi/i aKTOB, TIEPBBIN U3 KOTO-
pBIX matupoBaH 1714 r., XOTs «IOJTHOTO COOTBETCTBHUS MOHATHS Jiela YeIT0OUTINKOBA
Y IIpaBa YaCTHOrO HET y HAcC..., HO OTMETUTbh YyTKOCTh Halled NMPaKTUKU K TEM e
MpU3HaKaM, K KOMM IPUBOJAT HACc TENEpelIHHMEe HEMELKHUE YYeHHs, KOHEYHO,
mo6oneiTHO» (Duvernois, 2004:47).

B nopeBosoiMoHHOM IOpUINYECKON TOKTpUHE MpobeMa OCHOBHOTO pasjere-
HUS TIpaBa, B TOM YHCJIE UCTOPHUECKHE €€ KOPHH, 00Cyk1aiach O4eHb aKTUBHO, aHa-
JIM3 9eTO COCTaBIISIET IPEAMET OTIEIBHOTO UcciieoBanus. OTHO JIUIITh MOYKHO CKa3aTh
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C TOJHOM yBEPEHHOCTHIO, YTO JAHHBI TEpPUOJ B Pa3BUTHH POCCUICKOW HAyKH
3aJI0KHJI  OYEHb CONMAHYI0 0a3y JUIs HallMX COBPEMEHHBIX HCCIEIOBaHUI
(Korkunov, 2004:208—228; Muromtsev, 2004:168—202; Duvernois, 2004:30—57;
Shershenevich, 1995. 11:123—172; Petrazhitsky, 2000:508—588; Taranovsky,
2001:226—241; Trubetskoy, 1999. C. 192—199 (224 c.); Ilyin, 2003:118—123;
Pokrovsky, 1998:37—48 u np.).

K my0nuuHOMY TIpaBy OTHOCSTCSI IPABOBBIE HOPMBI, KOTOPBIC PETYJIUPYIOT OT-
HOIICHHUS, CBSI3aHHBIE C OCYIECTBICHHEM I'OCYAapCTBEHHOM BIIACTH, C YIPABICHUEM
OOIIECTBEHHBIMU MPOIIECCAMH B MHTEPECAaX BCEX, TO €CTh B MyOJIMYHBIX WHTEpECax.
OTHOIIEHHSI PETyJIUPYIOTCS U3 «OJHOTO LIEHTPA» MyTEeM H3JaHUs TOCYJapCTBEHHOU
BJIACTHIO MMIIEPATUBHBIX, OOS3aTENbHBIX M rpaxaaH npennucanuii. [TyGmmunoe
paBo 0a3upyeTcsi Ha OTHOIICHUSX BIIACTH U MOTYHMHEHUS, TO €CTh Ha HEPAaBHOIPABUHU
roCyIapCcTBa M IPayKIaHUHA, a TAK)KE HEPABHOIPABUH B TEX MOJICHCTEMAX rOCyJapcTBa
(rocyiapcTBEHHOTO ammapara B Y3KOM CMBICIIE), KOTOPbIE MOCTPOSHBI HA MPHUHITUIIC
UepapXUUECKON TIOAYNHEHHOCTH.

YacTHoe IpaBo — 3TO MPaBO OTACIBHOMN JUYHOCTH, KOTOPOE 3aIMIIACT €€ HH-
TEPEChl BO B3aUMOOTHOIICHUSAX C IPYTUMHU YacTHBIMU JunaMu. OHO peryiupyer ot-
HOIIICHUSI MEXIY JIIOJbMH B WX €XKEIHEBHOW, OOBIIEHHOW >Xu3HU. [Ipm »TOM BCe
HAXOJATCS 37€Ch B PABHOIPABHOM IO OTHOILICHHIO JIPYT K APYTY HOJ0KEHUH, UMEIOT
OJIMHAKOBBIE MPAaBOBbIE BO3MOXKHOCTH. TaKOBBI, HAIPUMED, UMYIIIECTBEHHBIE OTHOIIIE-
HUS, CBSI3aHHBIC C 3aKJIIOUYEHUEM PA3IMYHBIX CICNIOK, 3aHATHEM MpPEINPUHUMATEIb-
CKOM JIeATENIbHOCTBIO, @ TAK)KE CEMEHHBIC U IPyrue UMYIICCTBEHHBIC U CBS3aHHBIC C
HUMHU JINYHbIE HeuMyIecTBeHHbIe oTHOIIeHus (Alekseev, 2010a:321—444). YactHoe
MpaBo — 3T0 00JacTh CBOOOABI, a MyOJIMYHOE — 00JaCTh HEOOXOUMOCTH, TOCIIO/-
CTBa UMIICPATHBHBIX, BIACTHO-MIPUHYIUTEIbHBIX Haual. OJHaKo ObUIO ObI OIIMOO0YHO
JIeNIaTh BBIBOJ O MPEBOCXOJICTBE OJHOM MOJCUCTEMBI MIPpaBa HaJ JAPYroW: OHU TECHO
B3aMMOCBSI3aHbI U B3aMMO3aBUCUMbI — HU OJIHA M3 HUX HE MOYKET MOJHOIICHHO (DyHK-
[IMOHUPOBATH O3 APYTOM.

B kadecTBe KpuTEpUEB JIeJIEHUs MpaBa HA YAaCTHOE W MyOJUYHOE (MM OCHOB-
HOTO pa3JeNICHHs MpaBa) OTMEYAIOT CJIEAYIOINE TapaMeTpsl, (HaKTOpbI, MPU3HAKH HITH
OCHOBAHUS, KOTOpPBIE MOXHO OOBEJUHHUTH B JIB€ TPYNIbl — MaTepPHAIbHBIN H
¢dopmanbHblil kpuTepun. O0IacTh OTHOLICHUH (NMPSMO WJIM KOCBEHHO CBSI3aHHBIC C
OCYILIECTBIICHHEM ITyOJMYHOW BJIACTH WJIM HE CBSI3aHHBIC C TaKOBBbIM). Lleny u uHTE-
pECHI, MOJIb3a, KOTOPHIC MO MPEHMYILIECTBY MPECICAYIOTCS CyObeKTaMH OTHOIICHU
(obmecTBeHHbIC, MyOaMUHbBIE UM YacTHbIE). KOpuanueckue HHCTPYMEHTHI (CpeacTBa
¥ MEpbl) 3aIIUTHl HAPYIICHHBIX MPaB, a TAKKE TO, KTO, MO OOIIEMY MPaBUIY, MOXKET
BBICTYIIaTh WHHUIIMATOPOM 3allIMThl HAPYIICHHBIX MpaB (TOCYAapCTBO WJIM YacTHOE
o). [IpenmyiiecTBeHHbIE TPUHIUITEI U METOABI (MMIIEPaTUBHBIE, IICHTPAIM30BaH-
HbIC WJIH JWCIIO3UTHUBHBIC, JCICHTPATN30BaHHBIC), & TaKKe CIocoObI (00s3bIBaHNE,
3arpeT WK JI03BOJICHHE B PA3HBIX COUETAHUSAX ) U MOJIEH (0OIIe103BOIUTEIbHBINA HITH
pa3pelIuTeNbHbIA, TO €CTh «3alpPETHTENbHBII» THIIBI) MPABOBOTO PErYyJIMPOBAHUS
OOIIECTBEHHBIX OTHOIIEHUH. Kpyr cyOBhEeKTOB MpaBOBBIX OTHOLICHUH (B MyOJIUYHOM
npaBe, KAK MUHHMYM, OJHOM M3 CTOPOH BCErja BBHICTYMAET TOCYIapCcTBO, Tocyaap-
CTBCHHBI OpraH, JIOJDKHOCTHOE JIMIO, HAJCJICHHBIC BIIACTHBIMH TOJHOMOYHUSIMH,
OTCYTCTBYIOLIMMH Y YacTHBIX JHI). [lOJOKEHHWE YYaCTHUKOB PEryJIHUPYEMbIX
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OTHOIIEHUH OTHOCUTENBHO APYT Jipyra (OTHOIIECHUs CyOOpAMHALIUY, TO €CTh BIACTU U
MOTYMHEHHMS B ITyOJIMYHOM ITpaBe JTUO0 KOOPIAWHAIINY, T. €. PABEHCTBA B YACTHOIIPABO-
BbIX oTHomeHusax (Alekseev, 2010a; Tcherepakhin, 1994; Dororkhin, 2006; Belov,
2007:35—63; Azmi, 2014; Mikhailov, 2016:398—430 u ap.).

B uTore MOXHO yTBEp)KIaTh, YTO OTHOIIEHUS MEXIY TaKUMHU CyOBEKTaMH
IpaBa, Kak roCy1apCTBEHHbIE OpraHbl U JOHKHOCTHBIE JINIA, — MYOIUYHbIE, a MEXITY
UHBIMU — HETOCYAApCTBEHHBIMU — CYObeKTaMH ((PU3NUECKHUMH U IOPHINYECKUMHU
JMIIAMH) — YaCTHBIE; CII0)KHOCTH BO3HUKAIOT IIPU OIPEICTICHUN THIIA PETYIUPOBAHUS
(myOiMYHOE WM YaCTHOMPABOBOE) IMPH OCYIIECTBICHHUH KOMMYHHUKALUKA rocyaap-
CTBEHHBIX OPTaHOB U JIOJDKHOCTHBIX JIUI C (PU3MYECKUMU U IOPUINUECKUMU JTUIIAMHU.
Ecnu cpaBHUTH pPOCCHICKYIO TPaBOBYIO CHUTyalui0 C (paHIy3CKOMl MpaBOBOit
CHUCTEMOM IO HCCIeAyeMOMY B CTaTh€ KpuTepuro, To B Poccum nenenue mnpasa
Ha IMyOJMYHOE U YACTHOE HE MPOBEIECHO TaK CTPOro U MOCIEA0BaTENbHO, Kak BO PpaH-
uuu. OHO HE JJOBEJIEHO y HAc J0 MHCTUTYLMOHAIBbHOHN cdeprl, mockoabKy B Poccun
OTCYTCTBYET JelieHHe CyAeOHOH CHUCTeMbI Ha CyJbl OOLIed M aJIMUHUCTPATUBHOU
FOPUCAMKIIMH, KaK 3TO UMeeT MecTo BO DpaHIiK, X0Ts B MPOLECCYaTbHOM 3aKOHO/1a-
TEJICTBE YUUTHIBAIOTCS OCOOEHHOCTH PACCMOTPEHHS J1eJI, BO3HUKAIOIIUX U3 ITyOIHy-
HBIX TPAaBOOTHOIIIEHUH.

Ecnu 1o cux mop myOnudHOE M 4acTHOE MPABO PACCMATPHBAIN KaK OTIHYAIO-
Mecs Mo psAy MPHU3HAKOB COCTABHBIC YACTH WIIM TOJICUCTEMBI IpaBa B LEIOM, TO
C.C. AnekceeB cjenal akIeHT Ha TO, YTO YKa3aHHOE JIeJIEHUe MpaBa — 3T, MPEK/Ie
BCEro, JeNieHue KoHyenmyavroeo nopsanka (Alekseev, 2010a:344), a He mpocTo U HE
CTOJIBKO KJIACCH(PMKALIMOHHOTO XapaKTepa, MO3BOJISIOLIETO PACHIPEAEIUTh Ipuanye-
CKH€ HOPMBI M TTPABOOTHOIICHHSI Ha JIB€ KPYITHBIE MTOJICKCTEMBI TTpaBa, TeM 0oJiee, 4To
C/IeNaTh 3TO IMOCJeIHee YETKO M IOCIIENOBATEeNIbHO KpaiHe CI0XHO, U00 TpaHHMIIbI
MEXJIy HUIMH HE BCETJa JOCTaTOYHO CTPOTHE — OHU 3bIOKHE, TIOJBHKHBIE, CTEPTHIC
peasibHOM JKM3HBIO, 3aKOHOJATEIBCTBOM M IOpUAMYEcKod mpaktukoi (Alekseev,
2010a:343; Alekseev, 1995:73; Alekseev, 2001:163). [IybanuHoe 1 YacTHOE PaBO —
9TO HE OTPACHH, a LeJble cephl, 30HbI PaBa, 3TO — pa3IMYHbIE TUIACTHI IPABOBOI
KynbTyphl (Alekseev, 1999:586—587), kauecTBEHHO pa3Hble 00J1acTH MPABOBOIO pe-
TYJIMPOBaHUS, JIBA PA3HBIX «KOHTHHEHTa» WM JBE «IOPUIUYECKUE TaTaKTUKI
(Alekseev, 2010a:348; Alekseev, 1999:218), riryOounHble mpaBoBbie Hauana (Alekseev,
1999:46—47; Alekseev, 2010a:351—352), pa3nsle «ropuandeckue Mupb» (Alekseev,
1999:586), koTOpbIE B pa3aIMuYHOM COOTHOLIEHUH PUCYTCTBYIOT B KOHKPETHBIX OTpac-
JISIX TIpaBa U BO MHOTHUX CITy4asiX OHU OKa3bIBAIOTCS «IIEPEMEIIAHHBIMI: B dKH3HEHHBIX
OTHOIICHUAX JIOBOJBHO YacCTO HAJIMYECTBYIOT Pa3iUYHbIe NMPO(UIBHBIC SJIEMEHTHI,
OJTHH M3 KOTOPBIX OTHOCSTCS K YaCTHOMY TIpaBy, a Apyrue — K myonumunomy. U xots
B K&XIOM CIIydae MOXXHO OIPENEeNINUTh, KaKue U3 HUX SBISIOTCS OCHOBHBIMH, 0a30-
BBIMH, HO BCE )K€ «IIPEJIEIbHO CTPOroil KiaccupuKamy, Korjaa Bech MpaBoBOil Mare-
pHal MOJTHOCTHIO, HCYEPIIBIBAIOIIMM 00pa30M pacrpeessieTcs 1o ,,CBOUM TIOJI0UKaM,
JIOCTUTHYTH 37IeCh HeBO3MOKHO» (Alekseev, 2010a:344).

[TpaB C.C. AnekceeB, TOBOpS, UTO «9aCTHOE MPABO, KaK W MPaBO MyOIMIHOE,
NpEJCTaBIsieT CO0OM B KOHIENITyaJIbHOM OTHOIICHHH BBIPAKCHHE TEPBHYHBIX
¥ MICXOJIHBIX Hadvajl MpaBa KakK sIBICHUS [UBWIM3AINH U KyJIbTYpHI (¢ umocodckoit
CTOPOHBI — Kak ,sBieHus pasyma“)» (Alekseev, 2010b:468). Takoit mnomxox
C.C. AnekceeBa MO>KHO COOTHECTH M ¢ KoHuenuueil ['ycraBa Pagbpyxa o Tom, uTto
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MOHSTHSI «4aCTHOE» U «IIyOJIUYHOE» MPABO — ITO «AIPUOPHBIE TPABOBBIE TOHATHUS:
OHM HE SIBJISIIOTCS MOHATUSAMHU IO3UTHUBHOIO IpaBa, KOTOPBIX MOIJO U HE OBITH
B KaKOM-JIMOO MO3UTHBHOM HpaBonopsake. JIornuecku oHu, CKopee, NpeIleCTBYIOT
J000My TPABOBOMY OIIBITY M HM3HAYaIbHO TpeOyroT ero mposiBiaeHus (Radbruch,
2004:141—142).

JlanHoe pa3rpanndeHue umeeT «pyHaaMeHTaIbHOE Ui IpaBa 3HaueHHe, BhIpa-
KaeT ero riIyooKue, UCXOIHbIC Havaja, a OTCI0Aa — MPUHIUITHATBHBIE OCOOCHHOCTI
(Alekseev, 1999:582). B aToM geneHUH CKPBITHI M PEATU3YIOTCS CaMU OCHOBBI U TIPHH-
IIUTIBI TIPaBa KaK MHCTUTYTA [IUBIJIM3AINN: B HEM 3QJI0)KEH MOTEHIIMAN PAIIMOHAIBHOM
opranuzauuu xu3nu mozaeil. C.C. AnekceeB npuBoaut Mmuenue U.A. [lokposckoro,
0 TOM, YTO IOPUCTIPYACHIINSA «AHCTHHKTUBHO YyBCTBYET» B Pa3IMuEHUU IyOIHMIHOTO
¥ YaCTHOTO TIpaBa «TIyOOKO MPUHIIMIHAIBLHOE; OHA CMYTHO YJIAaBIIUBAET TITyOOKYIO
pa3HUIy B caMOM JyXe TpaBa myonmanoro u yactHoro» (Pokrovsky, 1998:38).

Takum 06pa3om, pasrpaHudeHHe MpaBa Ha MyOJIMYHOE U YaCTHOE BhIPAKaET IITy-
OoKM1e, HCXOAHbIe HAaYaJ1a MpaBa, a OTCI0A U MPUHIUIHAIBLHBIE 0COOEHHOCTH, KOTO-
pble MPOSABISAIOTCA B paMKax JaHHBIX cdep MpaBa, Kaxaas U3 KOTOPBIX OTIMYAETCS
CBOE0Opa3HbIM opuandeckuM uHctpymentapuem (Alekseev, 2001:113). [Ty6auunoe
W 4aCcTHOE MPaBO UMEIOT CBOH coOCTBeHHBIH «1yX» (Alekseev, 2010a:351—352), cBoun
HCXOJHbIE Hayaia, IPUHLHUIIBI, OCOOEHHOCTH.

C.C. AnekceeB 0TMeUaeT, 4To BO BTOpoi mosioBuHe XX M Ha nopore XXI B.
HAa4YMHAIOT BBIPAOATHIBATHCS M MPUHUMATHCSA TPa’KJAHCKUE 3aKOHBI HOBOT'O IOKOJIE-
HUS, BBIpa)KaIOLIMe NyOOKOE €IMHCTBO YACTHOTO MpaBa U HEOTHEMIIEMBIX MPAB YEJI0-
BEKa — Takue, kak ['paxaanckuii kogekc Hunaepnannos, kanaackoi nposuHiuu Kse-
oek (Alekseev, 2010a:357—360, 397—398). YueHsblii BKIIIOYACT B 3TOT MEPEUEHb U
npuHsAThIN B Poccuu ['paxknanckuit kogekc (I'K PO B nanbHeinem), mOCKOIBKY B HEM
3aKperieHa MIe0JI0TrHYecKasi OCHOBA COBPEMEHHOTO TPaKJaHCKOTO OOIIeCTBa, onpe-
JEJIAI0Iasl yCTOU [IMBHIIN30BaHHOW PhIHOYHON 3KOHOMMKH, KOTOpasi, B CBOIO OYEPEIb,
SIBJISIETCS COCTABHOM YacThIO COBPEMEHHOT'O TPaKAAHCKOTO 00IIecTBa. DTH OCHOBBI,
Kak oTMe4aeT aBTop, Hurze, kpome 'K P, He 3akperuieHsl, XOTs OHU 110 CBOEMY CO-
JepKaHUIO  BAKHOCTH UMEIOT XapakTep (pyHIaMEeHTaIbHBIX, TO €CTh KOHCTUTYIIUOH-
HBIX TIPaB, MOCKOJIEKY OHHU 3aKPEIUIAIOT OCHOBBI CTaTyca CyObeKToB mpaBa. [IyHKT 2
cT. 2 'K P® ycranaBnuBaeT Takxe, YTO «KHEOTUYKAaeMble ITpaBa U CBOOO/IbI YeIOBEKa
U JIpyrue HeMmMaTepuaibHble Ojara 3alMIaloTCs TPAKIAHCKUM 3aKOHOIATEIIh-
CTBOM...». [Ipu 3TOM cTaTyc rpakJaHCKUX MpaB MO CBOSH IOPUAMUIECKOI oOecTieueH-
HOCTH TaKOH K€, KaK U IIPaB KOHCTUTYUMOHHBIX: 4. 2 11. 2 ¢T. 1 'K P® BocnpousBoaut
4. 3 cr. 55 Koncturynuu Poccun, HO BMECTO HIMPOKOH (OPMYITUPOBKH KOHCTUTYIIH-
OHHOTO TEKCTa — «IpaBa M CBOOO/IbI YENIOBEKA U IPa)TaHUHA» — UCIOJIB3YeT Pop-
MYJIMPOBKY «Tpa’kJaHCKHE MPaBa», 4YTO COOTBETCTBYET OTPACIIEBOM MPUPOJIE U TIPEeI-
METYy peryJupoBaHus rpaxaaHckoro npasa. He ciyuaitno Koncruryumonusii Cyn
Poccun (KC P® B ganpHeiieM) npuiai — U COBEPLISHHO CIPaBEAJIMBO — yKa3aH-
HBIM IOJIO)KEHUSIM KOHCTUTYLIMOHHO-IIPABOBOM CTaTycC: KOHCTUTYLHMOHHAs MpUpoJa
OCHOBHBIX Hauaj IpakJaHCKOro mnpaBa Obljia MPU3HAHA UM B PSJI€ CBOMX PELICHHI.
Taxk, B eciu B 11. 3 moctanoBaenus ot 21.04.2003 Ne 6° Cya oTMeuas, 4To OCHOBHBIE

3 Tlocranosnenue Koncruryunonnoro Cyna PO or 21.04.2003 Ne 6-IT «Ilo mety 0 NpoBEPKe KOHCTUTYLIMOH-
HOCTH monoxeHuil myHkToB 1 u 2 cratbu 167 'K PD B cBa3u ¢ xanodamu rpaxnan O.M. MapunnueBoi,
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Hayasia rpakjaHckoro 3akoHogarenscTna (1. 1 cr. 1 'K P®) BeitekaroT u3 Konctuty-
nun PO, To mo3xe OH cTan JaBath 00Jiee «CTaTyCHYI0» (OPMYIHUPOBKY, TPUIAIOIILY O
ropa3zo OOJbIINK «BEC» yKa3aHHBIM HayajaM, a MMEHHO: yKa3aHHble B 1. 1 cT. 1
I'K P® ocHoBHBIE Haualla TPaXAaHCKOTO 3aKOHOATENIbCTBA, 10 CIPABEITUBOMY MHE-
Huio KC PO, «iMeI0T KOHCTUTYLMOHHOE 3HaueHue»’. TeopeTnueckoe NpeiBuieHNE
C.C. AnekceeBa 0 (pyHZaMEHTAIBHOM 3HAYCHHWH JUIS Hamled (Kak M JII0OOW HWHOM,
UCTOpUYECKH Oa3upyromeiics Ha PUMCKOM IpaBe) MPaBOBOH CHCTEMBI U MOTOMY
KOHCTUTYLIMOHHOM YPOBHE YaCTHOIPABOBBIX Hayaj HALUIO NOJACPKKY B PEIICHUAX
Koncrurynmonnoro cyna PO, xoTopslil npugan uM opuandeckyo cury KoHctuty-
muu Poccun.

3akJIoueHmne

Amnanu3 (ppaHIry3cKoii FOPUANIECKOI JOKTPUHBI IO IIPoOIIeMe JIeIeHNs IpaBa Ha
YaCTHOE U MyOJMYHOE [TOKA3bIBAET, UYTO, HECMOTPSI HA OTHOCUTENILHOCTb M YCIOBHOCTh
TAKOTO JIEJICHHs, OHO JUTs (PpaHIly3CKOM MPABOBOW CHCTEMBI SIBJISIETCS] 0a30BBIM, (yH-
JTAMEHTAJbHBIM: BCE, YTO KAaCaeTCsl OCYIIECTBICHHUS rOCYAapCTBEHHOW BIACTH OTHO-
CHUTCS K IIpaBy MyOJIMYHOMY, @ OCTAJIIbHOE MPUHAIJICKUT cpepe YaCTHOTO MpaBa v, Kak
COBEpIIEHHO BEepHO OTMeUYeHO B «CioBape MpaBOBOM KyJIbTYpbI», IPU «TAKUX YCIIO-
BUSX TOJILKO MCUE3HOBEHHE TOCYIapCTBa TOJIOKHUT KOHEI[ dToMy nyanusmy» (Alland
& Rials, 2003:525).

PoccuiickoMy 9nTaTeNt0 XOPOIIO W3BECTHO OOCYXKIACHHE JaHHOW MpOOJIEMBbI B
OJTHOMMEHHOM IOPUINYECKOH TUTepaType M, eClii CPaBHUTH €r0 C 00CYKICHHEM BO
(bpaHIly3cKOi TpPaBOBOH IOKTPUHE, TO MOXHO yKa3aTb KaK Ha OOIIME MOMEHTHI
(o Bompocy O KpUTEpUsX NEIeHUs, HapUMep), TaK U Ha OCOOEHHOCTH (CBSA3aHHbIE
C OTHECEHHMEM TeX WMJIM MHBIX OTpacieil mpaBa K MyOJIMYHOMY MM YACTHOMY), B TOM
YHciie 0COOEHHOCTH, BBITEKAIOIINE U3 HAJIMYKS BO (paHIy3CKON MPaBOBOM cHUCTEME
ITyanu3ma ropucaukiuil. [lonaraeM, 4To BaXXKHOCTb 3TOTO pa3AesieHUs AJIsl POCCUMCKON
MPaBOBOM KyJIbTYPbI 3aKJII0YAETCS B HACTOSATEIbHON NOTPEOHOCTH BO3POXKICHUS YacT-
HOTO TpaBa U yKPEIUICHHUS €ro JOCTOMHOTO MECTa B paMKaxX pacCCMOTPEHHOMN AMXOTO-
MUH, YTO HEOOXOIMMO IJIsI pa3BUTHS KaK IIPABOBOM CUCTEMBI B 1IEJIOM, TaK M JEMOKpa-
THYECKUX TPaB M CBOOO B POCCUHCKOM 00II[eCTBE, HOCTPOCHHUS IPABOBOTO TOCyaap-
CTBa, MO0 YAaCTHOE TPaBO BHIpAKAET TIIYOMHHBIM W HauOoJiee BaKHBIA TyX MpaBa
B 11€JI0M, a TIPOUCXOASIINHA CErOAHS B Pa3BUTOM IPABOBOM MHpPE MPOILECC KOHCTUTY-
UOHAJIM3AMK [paBa MO3BOJSET HAM CHENaTh BBIBOJ O TOM, YTO IpaBa 4YeJIOBEKa
SIBIISTIOTCSI TOW OOIIEH 4acThio, KOTOpask 0ObEAMHSACT MyOJIMYHOE M YacTHOE IPaBo,
a IOTOMY MX €IMHCTBO MMEET HEpa3pbIBHBII XapakTep M yMaJjeHHE MpaB YeJOBeKa,

A.B. Hemuposckoit, 3.A. CxistnoBoii, P.M. CxisinoBoit 1 B.M. lupsiea» / Cobpanue 3aK0HOAATEIbCTBA
P®. 28.04.2003 1. Ne 17. Ct. 1657. Cm. taxxke n. 3 IlocranoBnenus Koncrurymumonnoro Cyma PO or
06.06.2000 Ne 9-IT «Ilo memy o mpoBepke KOHCTUTYLMOHHOCTH MOJOKEHHs ab3ala TPEThero MmyHKTa 2
crateu 77 ®enepanpHoro 3akoHa ,,O HECOCTOATENHFHOCTH (OAHKPOTCTBE) B CBSI3H C KaJ00OH OTKPBITOTO
aKIMOHEpHOTo 00mIecTBa ,, TBepcKast npsiavibHast Gpadpuxa“y // Cobpanue 3akoHoxarenseTa PO. 12.06.2000 .
Ne 24. Cr. 2658.

% IMocranosnenue Korcruryunonnoro Cyna P® ot 30.01.2009 Ne 1-IT «Ilo meiy 0 NpoBEpKe KOHCTUTYLIMOH-
HOCTH TOJIOKeHUH MyHKTOB 2, 3 u 4 cratbu 13 1 ab3ana Broporo nyHkra 11 crateu 14 @enepaipHoro 3akoHa
«O6 0bopoTe 3eMenb CeTbCKOXO03SMCTBEHHOTO Ha3HAYECHUs» B CBA3U C xajo0oil rpaxkaanku JI. I'. Tloroau-
Hoi» // Cobpanue 3akoHoaatenscrBa PO. 16.02.2009 r. Ne 7. Cr. 889.
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KaK MOKa3aJj OMbIT CTPOUTENbCTBA KOMMYHHU3Ma B Poccuu (1 B Ipyrux KOMMYHHCTHU-
YECKUX CTpaHax) HEMUHYEMO MPUBOAUT CHayajla K YHUUYTOKEHUIO YaCTHOIO MpaBa, a
MOTOM K NPEBpAIICHHIO MyOJUYHOTO MpaBa B IMCEBIAOIOPUAMYECKYIO CHUCTEMY, MO0
«I1yOJIMYHOE TIPaBO, JUIIEHHOE CBOETO «HAMapHHUKa» — YaCcTHOTO IpaBa, MpeBpalia-
€TCsl B IOPUIU3UPOBAHHBIN NMPUIATOK TUPAHUYECKOW BJIACTH, BCEMl pPENPECCUBHOMN
cuctemb» (Alekseev, 2010a:391).

B xadectBe Apyrux, Takke BeChbMa Ba)KHBIX, OOIINX BBIBOJOB IO CTaThe OTME-
TUM CJIEAYIOIE MOMEHTBHI.

Jlenenue npaBa Ha YaCTHOE U ITyOIMYHOE OBIIIO OTKPHITO PUMCKHMH IOPUCTAMH,
MOJIXBAYEHO M PAa3BUTO INIOCCATOPAMHU M IOCTIJIOCCATOPAaMHU M, B KOHEYHOM CYETE,
CTaJI0 BaXXHBIM HJIEWHBIM U CTPYKTYPHBIM 3JIEMEHTOM B paMKaX pOMaHO-I€pMaHCKON
CEMBH MPABOBBIX CHCTEM.

B ¢eomanbHbIX cOIUaNbHO-3KOHOMHYECKUX CHCTEMax OCHOBHOE pa3iefieHHe
IpaBa yTpauMWBaeT CBOW MPAaKTUYECKUN CMBICI U 3HaueHHe. [ B TeX cTpaHax, rIe B
mporecce CTaHOBIIEHHs Oypykya3HOW (opManuy B TEUEHHE UIMTEILHOTO BPEMEHHU
COXpaHAIOTCS (heoganbHble NEPEKUTKH, 3TO JEJIIEHUE Pa3BUTO cl1ab0 — Kak, Halpu-
Me€p, B TOPEBOTIOIMOHHOMN Poccuu.

[aHHOe neneHWe NPU3HAIOT HAWBBICIIMM, IJIABHBIM, OCHOBHBIM — summa
divisio — nenenuem (paHily3cKoro mnpasa U (HpaHIy3CKOU OPUANIECKON JOKTPHHBI
C OZIHOH CTOPOHBI, a C APYTON — CTaBAT €ro MO0J COMHEHHE, 0COOEHHO C Yy4eTOM Ipo-
UCXOMAIIMX B MpaBe MPOLECCOB B3aUMONPOHUKHOBEHHS M MEPETUICTeHUS Iy OIIMIHO-
MIPaBOBBIX U YACTHOIIPABOBBIX AIEMEHTOB B PaMKaxX IIPaBOBOI CHCTEMBI — IPOLIECCOB
My OMUIU3aIMK YaCTHOTO M IPUBATH3aLUH MyOnn4Horo npasa. B Poccuu nocie 3aBep-
LIEHUSI KOMMYHHCTHYECKOTO 3KCIIEPUMEHTA IPOUCXOAUT BO3POKIACHHE YACTHOIO
MpaBa, YTO MPUBOJUT K 3aKOHOMEPHOMY BOCCTAHOBJICHHIO U JIaJIbHEHIIIEMY Pa3BUTHIO
MPUCYILEr0 POMaHO-TEPMAHCKOW MPaBOBOW CHUCTEME OCHOBHOIO pa3JiejeHHs Mpasa.
Hamra noktpuHa aHamm3upyeT JaHHYI0 MpoOaeMy, HO 1ajeKo He TaK aKTUBHO, KaK 3TO
uMeeT Mecto Bo OpaHIiuu.

B npyrux coBpeMEeHHBIX Pa3BUTHIX MPABOBBIX cHCTEMaX (KpoMe KOMMYHHUCTH-
YECKUX) TaK)K€ MOXKHO HAWTH Pa3/IMyusl B MPABOBOM PEryJIHMPOBAaHUHM OTHOIICHUI
roCy/apCTBEHHBIX OPraHOB MEK/y COOOM M ¢ YaCTHBIMHU JINLIAMH, C OJTHOU CTOPOHBI,
MEX/1y MOCIEAHUMH, C APYTroM, 4yTo (PUKCUPYETCs BHYTPEHHUMH HAOIIOAATEIsIMU U
YYaCTHUKAaMHU COOTBETCTBYIOILIEH NPaBoBOil cucTteMbl. OJHAKO BBISBICHHUE, PA3BUTHE
U yriIyOJieHHe 3TOr0 PeajibHO CYIIECTBYIOIIETO Pa3Indusl 3aBUCUT OT UCTOPHUECKUX
TPaaUIKN ¥ OT KOHIENITYyaJbHBIX Pa3paOd0TOK B JAHHOM HAIPaBJICHUH B KaXKI0H KOH-
KpETHOM NpaBOBOU KynbType. Tam, rie JOKTpHUHA HE YIEISIET 3TOMY BOIIPOCY TOCTOM-
HOTO BHUMaHUsl 0COOEHHOCTH My OIMYHO-IIPABOBOI0 U YaCTHOMPABOBOI'O PETYINPOBa-
HUS HE BBIJCIISIOTCS, HE U3YYalOTCSl M HE 00CYKIA0TCS.

OcHOBHOE pa3z/iesieHue MpaBa HaXOJAUT CBOE 3aKOHOMEPHOE OTpakeHue J100 B
YEeTKOM JeJIEHHMH CyJeOHOW CHCTeMbl Ha CyneOHYI0 M aJIMUHHCTPATUBHYIO BETBH
FOPUCIMKIINA — B TaK Ha3bIBAEMOM B JTyalIn3Me CyJeOHOM CUCTeMBl, Kak Bo DpaHInu,
a00 B YpPEryJIMpPOBAaHHBIX 3aKOHOJIATEIBLCTBOM OCOOEHHOCTSIX CYIOIPOU3BOJICTBA
IO J1eJIaM, BO3HUKAIOIIUM U3 MyOJIMYHBIX TPABOOTHOIICHUH, 1 BCEM OCTAIbHBIM, KaK
B Poccun.

Teopust pazgeneHus npasa Ha IMyOIMYHOE U YacTHOE Oa3upyeTcs Ha PealbHOM U
JOCTaTOYHO 3aMETHOM Pa3IM4YUH B IPEUMYIIIECTBEHHBIX CII0CO0aX, METO/IaX, a TAKKE
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B MHBIX OPUINYECKHX OCOOCHHOCTSIX IPABOBOTO PETYIMPOBAHUS B paMKaX KaKI0U 3
yKa3aHHbIX MnoacucteM. [lo3ToMy OIIMOOYHBIM SBISETCS MHEHUE TEX YYEHBIX,
KOTOPBIE T0JIATar0T, YTO JAHHOU pa3jielieHUE He UMEET CBOUX OCHOBAaHHI B MPaBOBOM
MaTepHH, a SIBJIAETCS JIMIIb PE3YIbTaTOM JJOKTPUHAIBHOIO BOOOPAXKEHUS U KOHIENTY-
JIBHOTO NOCTpOoeHMs. B mocnenHeM ciydae MOKHO COTTIACUTHCS JIMIIb C TEM, YTO BHU-
MaHHE JIOKTPUHBI K JaHHOM IpoOjeMe M COOTBETCTBYIOLIAs €€ KOHIeNTYyaau3amus
NPUBOJAT K JAaJbHEUIIEMY pa3BUTHIO OCHOBHOTO Pa3/IeIeHuUs IpaBa, BIUSIET Ha 3aK0-
HOJIATEJIs ¥ IPABOIPUMEHHUTEIIS, Ha YCTPOICTBO Cy1e0HON CHCTEMBI H/HITH Ha TIpoLiec-
CyaJbHbIE OCOOCHHOCTH PAaCCMOTPEHHsI COOTBETCTBYIOIIMX JIENI B CyJaX, a TaKke H,
kak B0 ®paHiuuy, Ha CHCTEMY FOPUANIECKOr0 00pa30BaHMs U HOMEHKJIATYPY HayUHBIX
CIELMAIBHOCTEH; yIOMSIHYTbIE BO BBEIEHUHM U3MEHEHUS MOCIEAHEH, IPEANPUHSThIE
HenaBHO B Poccum, Takke OKaXyT B JajbHEHIlIEM 3aMETHOE BIMSHUE HA pa3BUTHE
AHAJIU3UPYEeMOW JUXOTOMUH KaK B PpOCCHIICKOM IOPUAMYECKOW Hayke, Tak U
Ha MpaKTHKe.

OcHOBHOE pa3ziesieHHue MpaBa HE MOKET OBITh YCTAHOBJICHO HAa OCHOBAaHHUHM Ka-
KOT0-1100 OJJTHOrO KpUTEpHsi: He00X0uMa UX CUCTeMa, IIPU KOTOPOH B KAKUX-TO CITy-
qasix spyue NPOSBISIOT ce0sl OAHU KPUTEPHUH, a B IPYTUX — JIpyTHe: Hauboiiee BaXKHbIE
U3 HUX — 3TO KPYT CyOBEKTOB, YYaCTBYIOIIUX B MPAaBOOTHOILICHHUSX, UX LIEJIH, HETO-
CpeACTBEHHBIE, MU ONIMKaNIIINe, MHTEPECH («OTAaJICHHBIC) ITyOIUYHbIC HIH YaCTHBIC
MHTEPECHI MPAKTUYECKH BCETAa MOTYT ObITh CBECHBI IPYT K APYTY) U MOJOKEHHUE UX
10 OTHOILIECHUIO JAPYT K APYTY, UCMOJIb3yEMbIE IO IPEUMYILIECTBY FOPUIUUYECKHUE CPEI-
CTBa M METOJbI PETyJIMPOBAaHUS OTHOLICHHWH, X mpeamer. B pasaenenun npasa Ha
YacTHOE M IyOJMYHOE HEBO3MOYKHO YCTAaHOBUTH 4YETKHE U TeM O0ojiee >KEeCTKUE
IpaHUILIbl — KaK IIOTOMY, YTO OHU MEHSIIOTCSA CO BPEMEHEM, TaK U IOTOMY, 4TO Iy0-
JMYHBIE UHTEPECHl HANIPABJICHbI B TOM YHCJIE YacTO Ha 3alIUTy B KOHEYHOM CYETe U
YACTHBIX HMHTEPECOB TOXKE, a 3alllMTa IOCIETHUX TIOCYIapCTBOM COOTBETCTBYET
My OJINYHBIM HHTEPECAM.

OpHOM M3 BaXHEWIIMX 3a1a4 U3y4eHHs MpPOOJIeMbI OCHOBHOTO DPa3JeleHUs
MpaBa, IMEIOIEH KOJIOCCAIBHOE MPAKTUUYECKOe 3HaYCHNUE, SABIISETCS He BOIPocC 00 OT-
HECEHMM TOW WJIM MHOW OTpaciu K OJHOM M3 MOACHUCTEM IpaBa (B TOM YUCIE K CMe-
IIAHHOM B Cily4ae ee BbIACJEHHUsS) U HE BOIPOC O TOM, IJI€ UMEHHO JIEKUT T'paHHLa
MEXy MOCIECTHIUMH, a TIOUCK OajlaHca B MCIOJIb30BAHUH ITyOIUYHO-IPABOBBIX /WK
YaCTHONPABOBBIX CPEACTB I JOCTIKEHUs Oosiee 3(h(PEeKTUBHOIO peryaupoBaHUsS
CaMbIX Pa3IMYHbIX, [IOCTOSIHHO YCIOXKHSIOIUXCS chep 00IIeCTBEHHBIX OTHOIIEHUH, U
6onee cOanaHCMPOBAHHON 3aIUTHI COOCTBEHHO MyOJIMYHBIX U COOCTBEHHO YaCTHBIX
MHTEPECOB B OOIIECTBE.

[Tpy Hamuumm ocoOEHHOCTEH MyOJIMYHO-IIPABOBOIO U YaCTHOIPABOBOTO
pETyJIMpPOBAaHUS IPABO NpPEACTaBIIET COOOH, TEM HE MEHee, LIEJIOCTHYIO, €IUHYIO CHU-
CTeMy — TOYHO TaKKe, KaK HaJIn4ue B JTF0001 MHOM CHCTEME TeX WIIM UHBIX MTOICUCTEM
U 3JIEMEHTOB, HE MPEBpAIAaeT €€ B HECKOJBKO PA3JIMYHBIX CUCTEM JHOO0 Jake B TaK
Ha3bIBaEMYIO «JIBYEAMHYIO» cuUcTeMy. YacTHOe M IMyOJMYHOE NPaBO HE SBISIOTCS
CaMOCTOSITEJIbHBIMU M HE3aBUCUMBIMH MOACUCTEMaMU IIpaBa, UX IPOTHUBOIOCTABIIC-
HUE WIN YCTAaHOBJICHUE UEPAapXUH MEKAYy HUMH €CThb 3aHsATHE Oecrose3Hoe, U00 OHU
TECHO B3aMMOCBSI3aHbI U 3aBUCAT APYT OT Apyra. B To ke camoe BpeMsl 1OCTHUXKEHUE
0oJsiee BHICOKOTO YPOBHSI CBOOOJBI MHIUBHUIA B OOIIECTBE KOPPEIUPYET C OOJIBLINM
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YPOBHEM pa3BUTHUS YaCTHONPABOBBIX Hayall B IpaBoBOil cucreme. YacTHoe mpaBo
Bcer/ia ObUIo U ocTaeTcs Hanbosiee BaXKHOM MOJICUCTEMOM MpaBa, MO0 UMEHHO B HEM
BEKOBOHM OMBIT 00Jiee BCET0 pa3BHJ U YCOBEPIICHCTBOBAJI CMBICI IpaBa B LEJIOM.
YMeHbIICeHHEe BIMSHUS Ha TIIOCIEAHEE IIOJACUCTEMBbl YacTHOTO IIpaBa IPHBEIET
K YMaJICHHUIO JyXa CIIPaBeUIMBOCTH B OOIIECTBE M K JIEBAIbBALMU NPaBa B IIEJIOM.
TparndeckuM u aGCONMIOTHO OECCIOPHBIM MOATBEPKICHUEM 3TOTO Te3HCa SBISCTCA
OIIBIT YHUYTOKEHUS YaCTHOTO IIpaBa B COBETCKOM Poccuu. Bricokas OLleHKa 4aCTHOTO
IpaBa HEe O3HAYaeT yMaJIeHHs NpaBa IyOJIMYHOTO, HE TOJDKHO OBITH TaKKe M PEUYH O
KaKOM-JIHOO MPEBOCXOJICTBE OJHOTO Haj ApyruM. OcoOOro BHUMaHUS M YCHUJICHHOM
3aIUTHl YaCTHOE TIPABO TPEOYET JIUIIb MOTOMY, YTO YHUUTOKUTH €T0 UITH MPEBPATUTH
B HepaboTaronyto, 0e31eUCTBYIONIYIO JACKIapaIHio, TO €CTh MyCTYI0 (DUKIHIO0, KaK
MOKa3bIBACT UCTOPHS, TOPA3IO0 JIerye, 4eM CIeaTh MoA00HOe )K€ B OTHOIIICHUH TTPaBa
nyOnrmaHoro. B COBpeMEHHOM, JEMOKPaTHYECKOM, OPHEHTUPOBAHHOM Ha HICAIIbI
MPaBOBOTO TOCYJAapCcTBa OOIIECTBE, YacTHOE MpaBo Oe3 mpaBa MyOaWYHOro OyJeT
TaKUM e IOPUIUYECKHM YPOIIEeM, KaKk U IMyOJInyHOe mpaBo — 6e3 yactHoro! OHu
MOTYT U JOJKHBI CYIIECTBOBATh U «pab0TaTh» TOJBKO BMECTE U KaKJJ0€ — B CBOEH
cdepe ¢ HeoOXOUMOI OTIOPOI APYT HA APYTA, & B YCIOBUSAX PA3BUTOTO IPAsKIaHCKOTO
o011ecTBa, B yCIOBUSX KOHCTUTYIIHOHAIN3MA, OCHOBOW KOTOPOTO SIBIISIIOTCA TpaBa
cBOOO/BI YENIOBEKa, U CBSI3aHHOIO C HUM IPOLIECCa KOHCTUTYLMOHAIU3ALUN BCEX
oTpaciieil 1000 pa3BUTONW KOHTHMHEHTAJIbHO-IPABOBOW CHCTEMBbI, OOLIEH YacTblo,
o0beIMHAOIIEH TyOIMYHOE U YaCTHOE MPaBO, CTAHOBSTCA MpaBa YeIoBeKa, YTO B He-
KOTOPOM OTHOIIEHUHU COJMKAET 3TU JBE MOJACUCTEMBI, HO HE MPUBOIUT UX K CIUSHUIO
WM TeM 0oJiee K HCYE3HOBEHHIO BECbMA CEPbE3HBIX Pa3INUUi MEXTy HUMU.

YHUUYTOXKEHNE TpaB YeIOBEeKa MPUBOIUT K JHMKBHIAIMKA YaCTHOTO IpaBa M
HA00OpOT, a TaKke — B OOOMX AITHUX CIIyyasiX — K IMPEBPAILECHHIO OCTAaBIIErOCs
B OJJMHOYECTBE O€3 CBOETO «HAApHHUKa» IMyOIMYHOr0 MpaBa B KBa3u- WK IICEBAONPa-
BoByto cuctemy (Alekseev, 2010 a:391), To ecTh K YHUYTOKECHUSI TYMaHUCTHIECKOTO,
MIEPCOHOIIEHTPUCTCKOTO TIPaBa B KOHEUHOM CUETe.
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Abstract. Medical waste management has always been relevant from a practical point of view,
but as a result of the pandemic declared in 2020, this topic has multiplied, leading to significant changes
in the legal regulation of medical waste. The realization that re-contamination from medical covid-waste
is possible led to the obligation to install disinfectants in medical and pharmacological organizations. The
division of medical waste into classes predetermined the assignment of medical covid-waste to class “B”,
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However, there is a huge amount of covid-waste outside medical and pharmacological organizations,
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AHHOTanus. Borpocsl yTunnzaniuu MEIUIMHCKUX OTXOJOB SIBJISUIMCH BCETJa aKTyallbHBIMH C
MPAKTUYECKOM TOYKHU 3pEHUS], HO B pe3yJibTaTe MaHJIeMHuU, 00bsBIeHHON B 2020 T., aKTyaJIbHOCTh TEMBI
BO3pOCIIa B Pa3bl, YTO MPUBEJIO K 3HAYUTEILHBIM U3MEHEHHSM IPaBOBOTO PETYJIMPOBaHHs B 00JacTh
MEIUIMHCKHAX 0TX0/0B. [lIoHNMaHue TOTo, YTO OT MEIUINHCKAX KOBHA-OTXOJOB BO3MOYKHO ITOBTOPHOE
3apakeHHe, MPUBENIO K 00SI3aHHOCTH MO BHEJPEHHUIO B MEIUIMHCKUE U (DapMaKOIIOTHUECKUE YUPEKIe-
HUS JIe3MHOUIUPYIOMNX yCTAaHOBOK. JleTIeHue MEeIUIMHCKHX OTXOJOB Ha KJIACCHI IPENONpeNelTHiio
OTHECEHUE KOBHJI-OTXOJIOB K Kiaccy «By, a mocne ne3nHdeknnn — K «A» — KJIaccy, BO3MOKHOMY K
MepeBO3Ke W YTWIU3ALUH II0cie Ne3nH(pEeKnnu. BMecTe ¢ TeM CymIecTBYeT OrpOMHOE KOJIHYECTBO
KOBU/I-OTXOOB, 06pa3y}oumxcsl BHE MEJIMIIMHCKUX U ¢apMaK0noqu60KHx yUpexKIeHUH, IBHO HE SBIIS-
fonecs MeqUIUHCKAMHE. CMENHBasICh ¢ TBEPABIMUA OBITOBEIMU OTXOIAaMH, IS OCYIIECTBICHHUS YCIYT,
10 TPAHCTIOPTHUPOBKE KOTOPBIX HET HCO6XOJII/IMOCTI/I MOJTYUCHHUS JIMIICH3WH, OHU YBCJIUIUBAIOT BEPOAT-
HOCTh MOBTOPHOTO HWH(HIMPOBAHUS I, pabOTAIOMNX C TAaKHMH OTXOAaMH. B paboTe mocraBieHa
3aJja4a UCCIIeIOBAaTh yKa3aHHbIC TEMbl U Pa3pelIuTh TaKOH BOIMPOC, KaK HEOOXOJIUMOCTb OTAEIBHOTO
MIPaBOBOTO PETYJINPOBaHHS HAKOIUICHUS U YTHIIH3aI[HU HEMEIUIIMHCKHX KOBU/I-OTXO/IO0B, a TAKKE Peallb-
HbIE ITyTU UX OCyllecTBICHHUs. [10MyTHO 3aTpOHYTHI BOIIPOCHI 3aTrPSI3HEHUS OKPYKaIOLIeH Cpelibl B CBA3U
C TaHAeMHeH, TOCKOJIbKY HEMEANIIMHCKIE KOBHI-OTXO/IbI MMOBBICHITM KOJHYECTBO TUIACTHKA, 3arpsI3Hs-
IOILIETO OKPY’KAIOIIYIO CPery.

KiawoueBble cjoBa. MeIHWIIMHCKHE OTXONBI, KJIACCHl OTXOMOB, YTHJIM3ALUS MEIHIIHCKUX
OTXO0JI0B, HEMEULIMHCKUE OTXO/bI, KOBUI-OTXObI, YTWIN3aLUsA KOBUA-OTXOA0B, KOBUI-OTXOBI B OKPY-
JKaronieu cpene

KonduaukT naTepecoB. ABTOp 3asBisieT 00 OTCYTCTBUU KOH(IIMKTA HHTEPECOB.

Jlama nocmynnenus 6 peoaxyuio: 31 mas 2021 e.
Jlama npunamusa k neuamu: 15 aneaps 2021 e.
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Alekseeva N.A. Legal aspects of environmental safety in the field of medical waste
management in the context of the pandemic / RUDN Journal of Law. 2021. T.25. Ne 3.
C. 586—601. DOI: 10.22363/2313-2337-2021-25-3-586-601

Introduction

The first official COVID-19 outbreak in Wuhan, China, was reported by the
World Health Organization' (here and further — WHO) on 31 December 2019. By
January 3, 2020, 44 cases of the new virus had already been identified. On January 22,

! Wuhan Municipal Health Commission briefing on the pneumonia epidemic situation. 31 December 2019
(in Mandarin). Available at: http://wjw.wuhan.gov.cn/front/web/showDetail/2019123108989 [Accessed
13rd April 2021].
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2020, Wuhan Province was closed to quarantine. On 30 January 2020, the World
Health Organization recognized an epidemic that was caused by a “public health
emergency of international significance” in connection with the spread of the virus. On
March 30, 2020, Russia closed its borders. Both this information and evolution of the
situation are well known?. A new coronavirus infection caused by SARS-CoV-2 is
included in the list of diseases that pose danger to others by the Decree of the
Government of the Russian Federation®. Today, the number of daily illnesses
worldwide, while declining, is significant. Despite the negative picture of coronavirus,
scientists have noted some trends in the impact of quarantine measures on the
environment: on the one hand, there are positive trends in the reduction of emissions
and discharges, This is due to a decline in economic and industrial activity in 2020, and
to an increase in the number of wastes associated with coronavirus infection.

There are some studies that address the legal management of medical waste, but
they do not give the comprehensive picture of the issue. There are just a few works
devoted to covid-waste, however, the topic demands additional coverage especially on
non-medical covid-waste.

Comparative analysis and synthesis are basic to identify legislative regulation
and to determine whether it can be applied to issues that are not directly related to
medical waste.

The purpose of the study is to investigate legal regulation of covid-waste and to
identify the need for its licensing. Environmental safety issues are related to the non-
medical treatment of covid-waste generated outside medical and pharmacological
institutions; potentially, they are prone to subsequent contamination due to mixing with
solid household waste and garbage so the environmental protection issues related to the
release of personal protective equipment into solid household waste are highly relative.

The purpose can be reached through studying the issues concerning medical
waste and licensing selected activities related to it. Also, in the focus is the question of
whether covid-waste is classified as medical and is it subject to legal regulation when
mixing with solid household waste.

Legal Regulation of Medical Waste

The topic of medical waste management is relevant in the field of legal
regulation, as it includes collection, storage, transport, treatment, recycling,
decontamination and disposal, what legislation calls “handling”. Researchers in this
field are A.Yu. Orlov, M.V. Ponomarev, O.V. Mironenko, 1.V. Mokrousov and
V.V. Perelygin, N.A. Sklyarova, S.G. Paramonov, T.A. Pyatizbyantsev (Orlov,
2010:170; Ponomarev, 2019:352—358; Ponomarev & Mironenko, 2004:431;
Mokrousov, 2006:177; Perelygin, Sklyarova, Paramonov & Pyatizbyantsev,

2 Statement on the second meeting of the International Health Regulations (2005) Emergency Committee
regarding the outbreak of novel coronavirus (2019-nCoV). Available at: https://www.who.int/news-
room/detail/30-01-2020-statement-on-the-second-meetingof-the-international-health-regulations-(2005)-
emergency-committee-regarding-the-outbreak-of-novel-coronavirus-(2019-ncov) [Accessed 3rd March 2021].
3 Decree of the Government of the Russian Federation No. 66 of 31.01.2020 On Amendments to the List of
Diseases that Pose Danger to Others”. Consultant Plus Legal System.
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2019:78—283; Cherevchina, 2012; Zudinova, 2017; Polyaninov & Cherevchina, 2011).
Thus, the topic under consideration is more or less sufficiently explored. However, in
the context of the present epidemiological situation, when appearance of a new
coronavirus infection 2019-nCoV or COVID-19 (hereinafter — a corona virus)* has
been confirmed and WHO?® has declared the pandemic®, when the numbers of those
infected and those who died are extremely high, new aspects came to the forefront and
need to be investigated and clarified.

It seems that medical waste management activities should fully comply with the
fundamental principles of health care in Russia, including the “priority of the patient’s
interests in providing medical care” envisaged by the Federal Law On Fundamentals
of Health Protection of Citizens®. After adoption of this law, the concept of medical
waste has been expanded to include medical, pharmaceutical and biological waste.
However, the question of whether to include all types of waste generated by medical
or pharmaceutical organizations in the course of their activities into the category of
medical waste is not yet resolved. Unresolved is also the question whether they are
subject to provisions of Art. 49 Par. 1 of the Law or they are subject to medical waste
(due to the provisions of the Letter of the Rosnatural Survey A-03-04-36/6554 of
22.04.20157, which bears recommendatory character). These issues complicate
understanding of the matter in spite of the position of the Supreme Court of the Russian
Federation®.

By virtue of Art. 2 Par. 2 of the Federal Law Federal Law On Production and
Consumption Waste’ relations in the field of handling medical wastes are regulated by
the legislation of the Russian Federation. However, one of the current problems in this
area is that there is no special law regulating the disposal of medical waste in the
Russian Federation, and it is necessary to refer to general legislation on waste
management (Art. 2, Par. 1). The specific legal regulation has been abandoned in
practice with various by-laws regulations.

Modern Russian legislation contains the concept of medical waste. According to
Art. 49 Par. 1 Law 323 medical wastes are “all types of anatomical, biochemical,
microbiological and physiological waste, generated in the course of medical and
pharmaceutical activities concerning production of medicines and medical products, use
of infectious pathogens and genetically engineered organisms for medical purposes, as
well as production and storage of biomedical cells products”. Although covid-waste is
clearly a source of infectious disease pathogens it is not covered by law as medical waste
(as activities exempting from medical waste management, according to this article).

4 Coronavirus. Chronicle of distribution. Available at: https://rg.ru/2020/03/03/koronavirus-hronika-
rasprostraneniia.html [Accessed 15th April 2021].

5> TASS Russian news agency. Available at: https://tass.ru/info/7952651 [Accessed 3rd March 2021].

S WHO declares a pandemic of the new coronavirus. Available at: https://www.bbc.com/russian/news-
51842591 [Accessed 3rd March 2021].

6 Art. 4 of the Federal Law No. 323 of November 21, 2011 On Fundamentals of Health Protection of Citizens.
Consultant Plus Legal System.

7 Letter of Rosprirodnadzor (the Federal Service for Supervision of Natural Resources Management)
No. AA-03-04-36/6554 dated 22.04.2015 On Clarifications. Consultant Plus Legal System.

8 Determination of the Supreme Court of the Russian Federation No. 306-KG 16-3171 of 27.04.2016 in case
No. A55-12937/2015. Consultant Plus Legal System.

°Federal Law No. 89 of June 24, 1998 On Production and Consumption Waste. Consultant Plus Legal System.
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However, on the basis of the legal status of all wastes and in the absence of
specific legislation on the issue of medical wastes, they are subject to civil law and
property rights. But this does not correspond to the concept of a public danger of
medical waste (Ponomarev & Tsomartova, 2019:145—158). Taking into consideration
the possibility of harm to human health and the environment (Chartier, Emmanuel &
Pieper (eds.), 2014), the status of medical waste is subject to clarification. Moreover,
there is a need to review the legislative approach to transportation and disposal of
medical waste by defining contract as a service related to a non-material good
belonging to the sphere of ownership, and connect it with a high-risk medical waste
(especially in its management (Pogodina & Baranova, 2018:33—37.).

Medical waste is differentiated in accordance with Art. 49 par. 2. of the
mentioned Law'® into epidemiological, toxicological and radiological hazards; their
adverse impact on the environment rests on the criteria established by the Decree of the
Government of the Russian Federation!' and falls into the following classes:
epidemiologically safe waste — class “A” is similar in composition to solid household
waste; epidemiologically hazardous waste — class “B”; extremely epidemiologically
dangerous waste — class “C”; toxicological hazardous waste is similar in composition
to industrial waste — class “D”’; and radioactive waste — class “E”.

The disposal of the waste in question is regulated by the Decision of the Chief
Medical Officer of the Russian Federation'?; in accordance with paragraph 1.3 its
regulation is extended to legal persons and individuals and to all activities concerning
the medical waste management. Thus, the Decree regulates both the activities of
medical institutions and the partners to such institutions that have concluded contracts
for the disposal of medical waste (in this respect the reference to citizens is at least
odd). According to the Decree of the Government of the Russian Federation, waste
management activities are divided into regulated phases, subject to mandatory medical
examination and vaccination.

Medical covid-waste

Due to the current epidemiological situation in the Russian Federation and the
lack of appropriate regulation, the Ministry of Health of the Russian Federation adopted
the following clarifications'® for a rapid response: “On the procedure for handling
medical waste in connection with the spread of coronavirus infection, the Ministry of
Health of Russia has transferred the resulting COVID-19 waste to medical waste class
“C”, extremely dangerous. Before adopting the explanation, these wastes could be

10Federal Law No. 323 of 21.11.2011 On the Fundamentals of Health Protection of Citizens in the Russian
Federation. Consultant Plus Legal System.

' Decree of the Government of the Russian Federation No. 681 of 04.07.2012 On Approval of Criteria for the
Division of Medical Waste into Classes According to the Degree of their Epidemiological, Toxicological,
Radiation Hazard, as Well as Negative Impact on the Environment. Consultant Plus Legal System.

12 Decision of the Chief Medical Officer of the Russian Federation No. 163 of December 9, 2010 On Approval
of Health Standards and Regulations 2.1.7.2790-10 Sanitary and Epidemiological Requirements for Treatment
of Medical Waste. Consultant Plus Legal System.

13 The Ministry of Health of the Russian Federation On the Procedure for Handling Medical Waste in
Connection with the Spread of Coronavirus Infection. Available at: https://www.rosminzdrav.ru [Accessed
3rd March 2021].
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attributed by the persons responsible for their disposal to “B”-class waste and even to
“A”-class waste with appropriate recycling procedure”.

Studies of the time of SARS-CoV-2 conservation on contaminated surfaces have
not given an accurate answer about the time of possible infection. In fact, the
information is rather confusing: “SARS-CoV-2 conservation in the air under
favourable conditions lasts three hours, on plastic surfaces — up to three days; it takes
6—7 days to completely destroy the virions on glass; on metal surfaces the activity of
virions lasts two days; RNA is destroyed after six days on paper and on money — after
four — five hours'®. Considering personal protective equipment, virus time
conservation on rubber medical gloves is from 8 to 20 hours”. The contact with a
possible carrier surface also involves a protective mask, where the virus can be active
for up to a week'?.

Thus, the time factor, as well as the forms of propagation and resulting
consequences, give all reasons to classify it into the “C”-class. However, the studies on
possible mutations of the virus'® raise the issue of classifying the covid-waste yet to
another level.

Due to the epidemiological situation, the Ministry of Health of the Russian
Federation explained the sanitary and epidemiological requirements for class “C”
medical waste that generates as a result of medical treatment of coronavirus infection
(COVID-19) (sanitary norms and rules 2.1.3684-21, instead of 2.1.7.2790-10)"". They
specify the manner of collection, methods and techniques of decontamination,
temporary storage and transportation of wastes of the appropriate class.

According to the Decision of the Chief State Sanitary Physician of the Russian
Federation of May, 22, 2020 On the Approval of Sanitary and Epidemiological Rules
3.1.3597-20 “Prevention of new coronavirus infection (COVID-19)”, coronavirus
infection (COVID-19) is new, relates to acute respiratory disease caused by the new
coronavirus (SARS-CoV-2), assigned to group II pathogenicity. The tests designed for
COVID-19, as well as other wastes after medical manipulation with coronavirus
infection (such as masks and gloves) also refer to medical waste class “C”; for example,
COVID testing uses a sample of biological fluid from patient’s nose or sputum from
patient’s respiratory tract, as well as laboratory reagents. Other staff also have a good
chance of contacting virus particles; all these are regulated by mentioned

14 COVID-19: Challenge the Innovation Community. Available at: https://sk.ru/news/covid19-vyzov-
innovacionnomu-soobschestvu/ [Accessed 3rd March 2021].

13 New Coronavirus Stable for Hours on Surfaces. Available at: https://www.niaid.nih.gov/news-events/new-
coronavirus-stable-hours-surfaces [Accessed 3rd March 2021].

16 Virologist assesses the danger of coronavirus mutations. Available at: https://rg.ru/2021/01/16/virusolog-
ocenil-opasnost-mutacij-koronavirusa.html [Accessed 3rd March 2021]; Rospotrebnadzor discovered almost
1.5 thousand coronavirus mutations in Russia. Available at: https://rg.ru/2021/01/15/rospotrebnadzor-
obnaruzhil-pochti-15-tysiachi-mutacij-koronavirusa-v-rossii.html [Accessed 3rd March 2021].

17 Decision of the Chief State Sanitary Physician of the Russian Federation No. 3 of 28.01.2021 On Approval
of Sanitary Rules and Norms of SanPiN 2.1.3684-21 Sanitary and Epidemiological Requirements for
Maintenance of Urban and Rural Settlements, Water Bodies, Drinking Water and Drinking Water Supply,
Atmospheric Air, Soils, Residential Premises, Operation of Industrial and Public Premises, Organization and
Conduct of Sanitary and Anti-epidemic (Preventive) Measures (Sanitary Rules and Regulations 2.1.3684-
21») // Available at: http://pravo.gov.ru. [Accessed 3rd March 2021].
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SanPiN. Medical waste disposal after laboratory tests is subject to special requirements
if coronavirus is suspected'.

The legal regulation of medical waste class “B” is also available in the adopted
Temporary Methodological Recommendations “Prevention, Diagnosis and Treatment
of a New Coronavirus Infection (COVID-19)"!8. According to it the wastes generated
in cow barns and being extremely epidemiologically dangerous, are decontaminated
(disinfected) or rendered harmless by thermal, microwave, radiation or other physical
methods. Developed in 2021 Temporary Methodological Recommendations
“Prophylaxis, Diagnosis and Treatment of New Coronavirus Infection (COVID-19)”
envisage similar measures considering the specific mutation of the virus. However,
recommendations to medical organizations on installing equipment to apply such
techniques'® do not contain any binding rules or penalties for absence of such policy at
the time of the present study. After decontamination, covid-waste can be accumulated,
temporarily stored, transported, destroyed and buried together with “A”-class waste.
Therefore, it is not necessary to obtain a license for such activity. However, in the
paragraphs below we will consider the cases of covid-waste from non-medical
institutions which leaves the question of whether this type of activity should be licensed
open.

In addition to legal regulations, there is a number of medical books, describing
methods of disinfection (Makagonov, 2020). For example, with the support of Chinese
scientists G.A. Makagonov has published Step-by-step Guide on Prevention and
Treatment of a New Coronavirus Infection COVID-19, which is a lecture for doctors
describing regulation of medical waste disposal. The issue is also addressed in
published handbooks, such as the Environmental Handbook, which explains the
obstacles to a modern, safe, high-technology waste management system.

Several disinfection technologies are based on WHO recommendations®’; in
accordance with them, disinfected medical waste can generally be disposed of together
with household waste and rubbish at a landfill or discharged in liquid form into a sewer.

Let us look through the environmental issues related to the pandemic. The purity
of ambient air during the lock-down period became better*!. According to the Finnish
Energy and Clean Air Research Centre Carbon Brief, CO emissions in China have
decreased by 25 % since the end of January*’. According to NASA satellite data,

18 Temporary guidelines of Ministry of Health of Russia of 1.10.2020 Prevention, Diagnosis and Treatment of
New Coronavirus Infection (COVID-19). Available at: https://minzdrav.gov.ru [Accessed 1st April 2021].

19 Temporary Guidelines of Ministry of Health of Russia of 08.02.2021 Prevention, Diagnosis and Treatment
of New Coronavirus Infection (COVID-19), Application of Methods of Amplification of Nucleic Acids,
Instructions for Diagnosis of COVID-19 with the Use of Immunochemical Methods, Recommended Treatment
Regimens in Outpatient Settings, Recommended Treatment Regimens in Hospital Settings, Recommended
Drug Prevention Regimens COVID-19, Instructions for Compliance with Infectious Safety Measures for Field
Emergency Medical Teams). Available at: https://minzdrav.gov.ru. Consultant Plus Legal System.

20 Rules and methods for the disposal of medical waste in the Russian Federation. Reference. Available at:
https://ria.ru/20100611/245052738.html [Accessed O1st April 2021].

2l Ministry of Ecology: against the background of the coronavirus pandemic, the air in the Moscow region has
become cleaner. Available at: https://mep.mosreg.ru/sobytiya/novosti-ministerstva/07-04-2020-08-24-25-
minekologii-na-fone-pandemii-koronavirusa-vozdukh [Accessed 3rd March 2021].

22Analysis: Coronavirus Temporarily Reduced China’s CO2 Emissions by a Quarter. Available at:
https://www.carbonbrief.org/analysis-coronavirus-has-temporarily-reduced-chinas-co2-emissions-by-a-
quarter [Accessed 3rd March 2021].
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nitrogen dioxide (NO) and carbon monoxide (CO) emissions have decreased, and fine
particulate air pollution has decreased by 20—30% from typical levels®. Meanwhile,
emissions to the ambient air from exhaust emissions decreased due to reduced traffic
at the time of the pandemic.

According to the Intergovernmental Panel on Climate Change, global emissions
must be reduced by 7.6 per cent every year in the current decade, amounting to
2,800 million tons of COz per year; only then there will be a chance of limiting global
warming. But within the context of climate change, a slow decline in emission intensity
in general does not seem to make such a progress and a significant leap in overall
performance will be seen if the full resumption of activities takes place.

Overall, coronavirus has had a negative impact on the environment. According
to the American Waste Dive magazine’® many enterprises in the US have stopped
recycling, and some regions have stopped sorting waste.

Chinese newspaper China Daily* published an article according to which Wuhan
produced 200 tons of medical waste every day, up from 50 tons. The amount of
incinerated waste has increased since this method of neutralizing waste of the
considered hazard class is more often used.

In the Russian Federation, even before the start of pandemic, “about 1 million
tons of medical waste was produced... in health care organizations of the city of
Moscow in the period from 2007 to 2016; it increased more than by 20 % in terms of
epidemiologically significant waste” (Pogodina & Baranova, 2018:33—37).

The result of the quarantine imposed at the time of the pandemic, according to
the United Nations, became “a huge contamination of the planet with plastic™*.

The study should highlight another issue of practical importance — the licensing
of a medical waste management, “C”-class waste. According to the licensing legislation
of the Russian Federation, a lot of activities and types of work or services can be
performed only with the license. As established in Par. 4.29 and 4.31 of the Sanitary
Regulations, only the export of waste for decontamination or recycling of “D” and “E”’-
class waste is subject to licensing. The licensing activities for “A”, “B” and “C” —
classes waste is not stipulated by the Sanitary Regulations or the Federal Law “On
Licensing of Individual Activities”, so it is not an activity subject to compulsory
licensing.

Thus, a wide range of economic entities that meet the requirements of the
Sanitary Regulations for the collection of medical waste are entitled to activities in the
field of medical waste generated by coronavirus infection. The medical waste market
is competitive, it is necessary to understand that the large number of persons are entitled

23 Airborne Nitrogen Dioxide Plummets Over China. Available at: https://earthobservatory.nasa.gov/images/
146362/airborne-nitrogen-dioxide-plummets-over-china [Accessed 1st April 2021].

24 Municipalities Suspend Recycling due to Coronavirus Impact on Prison Labor, Broader Safety Concerns.
Available at: https://www.wastedive.com/news/recycling-mrfs-prison-labor-suspensions-coronavirus-covid-
19/574301/ [Accessed 3rd March 2021].

25 Medical waste disposal capacity rises. Available at: https://www.chinadaily.com.cn/a/202003/11/
WS5e681df5a31012821727df81.html [Accessed 3rd March 2021].

26 Piles of disposable masks, gloves and packaging materials — how the COVID-19 pandemic has turned to
the environment. Available at: https:/news.un.org/ru/story/2020/07/1382841 [Accessed 3rd March 2021].
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to engage in this activity. Meanwhile, in accordance with the explanations given in the
Letter of the Federal Service for Environmental Management Supervision®’
(hereinafter — Rosprirodnadzor), since medical waste of classes “B” and “C” is subject
to disinfection, after which it can be classified as waste formed in the production
process for decontamination of medical and biological waste and regulated by the
Federal Law On Production and Consumption Waste?®.

By virtue of provisions of Art. 24.7 Par. 1 Law No. 89 provides the right of
regional operators to enter into service contracts with the owners of any type of waste.
The regional operator is thus entitled to deal with multiple waste types. There are no
requirements for transportation (or separation) of wastes of different hazard classes and
there is a clear risk of abuse when medical Class “C” waste and covid-waste are
transported together with solid household and garbage even after recovery. Therefore,
they must not be disposed this way, which could eliminate the possibility of exposure
and re-contamination.

However, considering the spread of a new type of infection COVID-19 and the
fact that this virus is not fully studied and there is are no guarantees of its destruction
with the applied methods of disinfection of class “C” waste, it is better to assign this
medical waste to the particularly hazardous I-IV-waste category. Such activities as
collection, transportation, treatment, disposal, neutralization, and placement are
licensing-compulsory in accordance with the Federal Law On Licensing of Individual
Activities?”. Organizations engaged in collecting, transporting and disposing of data on
waste should submit additional requirements. This action would be better carried out
at least until the nature of the new virus is fully understood and its viability is evaluated
under conditions of applied disinfection of class “C” waste. Licensing of this activity,
however, could reduce the next (expected virus mutation) outbreak.

There are legislative initiatives requiring licensing of enterprises who will engage
in activities with such waste® (it is currently unlicensed with the support from Federal
Service for Supervision of Consumer Rights Protection and Human Welfare,
hereinafter — Rospotrebnadzor)*!. A proposal for additional requirements for regional
operators (to deal with export and accumulation contracts, tariffs and export
regulations) has been partially implemented. The simplified electronic licensing has
been provided for.

Currently there are only two enterprises in Russia that are capable of processing
epidemiologically dangerous medical waste; they are technologically intensive and
environmentally friendly. Center of 100 Rostov-on-Don company has received

27 Letter of Rosprirodnadzor (the Federal Service for Supervision of Natural Resources Management) NO. AA-
10-04-32/26588 dated 04.12.2017 On clarifications. Consultant Plus Legal System.

28 Federal Law No. 89 of June 24, 1998 On Production and Consumption Waste. Consultant Plus Legal System.
2 Federal Law No. 99 of 04.05.2011 On Licensing of Individual Activities. Consultant Plus Legal System.

30 Official website of the government of the Moscow region. Available at: https://mosreg.ru/sobytiya/
novosti/organy/gubernator/andrei-vorobev-vystupil-s-ezhegodnym-obrasheniem-k-zhitelyam-moskovskoi-
oblasti [Accessed 3rd March 2021].

31 Do I need a license to collect and remove medical waste: Rospotrebnadzor comments. Available at:
https://medservise24.ru/blog/zakonadatelstvo-i-medotkhody/nuzhna-li-litsenziya-na-sbor-i-vyvoz-
meditsinskikh-otkhodov-kommentarii-rospotrebnadzora/ [Accessed 12th April 2021].
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permission for the disposal of medical class “C” waste in Rostov region®?. At the same
time, the priority area of its activity is the disposal of waste specifically related to
coronavirus epidemiologically hazardous waste (single-use suits, masks, napkins, tools
used in contact with infected persons). The covid-waste will be removed from the
premises of the institutions for subsequent recycling at the plant only after mandatory
chemical disinfection with modern solutions. Last year this specialized centre
processed 530 tons of medical waste’. At the same time, it may be necessary to
legislate for higher requirements for the organizations dealing with medical waste
management of the “C” class. But in practice we witness derogation rather than
tightening of requirements.

The second enterprise that recycles the covid-waste is “PT-Invest”; it is currently
constructing two new plants on the territory of waste processing complexes using
pyrolysis or pyrolysis incineration technologies**. Meanwhile, the waste is decomposed
into molecules (to gases) when burning, and the received gas is burned for the second
time to generate energy. The planned recycle amount is 45—50 thousand tons of
medical waste per year with generating electricity effect of 3—5 MW?>>. However,
environmental protection is clearly at stake. And within the ongoing reform of solid
household waste management, it has clearly been extended to include medical waste.

In early April 2020, the Prime Minister was requested to establish a centralized
State information system for accounting, monitoring the collection and disposal of
medical and biological waste. This proposal would make it possible to record, monitor
and supervise handling of bulk waste (Vlasenko & Shirobokov, 2021:601—620).
However, there is no legal requirement to collect covid-waste separately from other
medical class “C” waste, which will not allow to get correct information from such
accounting system.

“One hundred thousand tons of waste are formed from more than four thousand
medical institutions in Moscow every year and considering export from Moscow it
increases up to 300 thousand tons per year’>¢.

Another initiative related to covid-waste was to keep records of the places where
such waste was stored or disposed of during the epidemic, with the introduction of
territorial schemes and entrusting implementation to the Russian Environmental
Operator of Veterinary Services’. But such an initiative is unlikely to be realized due
to some separation of the two services and specificity of the profile of veterinary

32 The plant near Rostov received a permit for the disposal of waste associated with COVID-19. Available at:
https://don24.ru/rubric/ekonomika/zavod-pod-rostovom-poluchil-razreshenie-na-utilizaciyu-othodov-
svyazannyh-s-covid-19.html [Accessed 3rd March 2021].

33 The plant near Rostov received a permit for the disposal of waste associated with COVID-19. Available at:
https://don24.ru/rubric/ekonomika/zavod-pod-rostovom-poluchil-razreshenie-na-utilizaciyu-othodov-
svyazannyh-s-covid-19.html [Accessed 3rd March 2021].

3 The head of RT-Invest — RBC: “The garbage business is absolutely not rich”. Available at:
https://www.rbc.ru/business/10/02/2020/5¢3099¢29a79471f06ebb191b [Accessed 3rd April 2021].

35 The head of RT-Invest — RBC: “The garbage business is absolutely not rich”. Available at:
https://www.rbc.ru/business/10/02/2020/5¢3099¢29a7947t06ebb191b [Accessed 3rd April 2021].

36 Vorobiev proposed to create a system for the removal of medical waste during an epidemic. Available at:
https://www.rbc.ru/business/14/04/2020/5¢949a2d9a7947cbfef64bd8 [Accessed 3rd March 2021].

37 Vorobiev proposed to create a system for the removal of medical waste during an epidemic. Available at:
https://www.rbc.ru/business/14/04/2020/5¢949a2d9a7947cbfef64bd8 [Accessed 3rd March 2021].
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services. Similarly, another proposal to create a regional operator, specializing only in
collecting of medical and biological waste is difficult to implement in practice®®. It will
require separation of medical waste, which is difficult in practice; besides collection of
this type of waste in the non-medical sector may be out of control.

These concerns are not exhaustive, as it will also be necessary to amend existing
waste management legislation (Federal Law on Production Wastes and Consumption).
Such changes will entail the issue of the need to introduce tariffs and regulations on
accumulating and export of the type of waste in question, as well as changes to the
investment infrastructure and introduction of Public-Private Partnership in this area
before issuing licenses for handling such waste.

If there would be an operator that deals only with medical and specifically on
covid-waste, it is possible that the price of its services will increase significantly due to
the peculiarities of financing such activity as medical. Since financing of a regional
operator will come from the budgets of the Russian Federation and local governments,
this will also entail a financial interest in involving specific individuals and, likely,
corruption in tendering and contracting.

Meanwhile, the initiative to introduce additional disinfection of medical class
“C” waste and sewage in each medical organization with special equipment by trained
personnel for onward transportation and recycling at the plant seems quite successful.
It could minimize the risks to the environment and spread of the virus while
transporting the waste (in the event that the pre-disinfection rules are violated, or the
integrity of wastes packaging is compromised). In addition, if each medical
organization has such waste disposal equipment, there is no need to store the waste,
which, after disinfection, falls into category “A”. The implementation of these
requirements in the framework of planned inspections is to be laid on Rosobodnadzor
if there is no moratorium>®. A surprise inspection is possible in the case of mass disease
within a single enterprise; also, sanctions may be imposed on the medical enterprise for
violations. However, complying with the requirements of Sanitary Rules and
Regulations 2.1.7.2790-10 may prevent such outbreaks.

Non-medical covid-waste

All of the above is relevant to the management of medical waste in medical
institutions. However, in the context of the pandemic in 2020 other waste is also
important; many citizens diagnose COVID-19 in non-state medical enterprises and
laboratories, are treated in non-budgetary medical institutions, private hospitals, and
receive treatment from COVID-19 at home. There are also latent patients who are
unaware of a hidden disease and have not visited state medical institutions. They are

38 Vorobiev proposed to create a system for the removal of medical waste during an epidemic. Available at:
https://www.rbc.ru/business/14/04/2020/5¢949a2d9a7947cbfef64bd8 [Accessed 3rd March 2021].

3 Decree of the Government of the Russian Federation No. 438 of 03.04.2020 On the Specifics of the
Implementation in 2020 of State Control (Supervision), Municipal Control and on Amendments to Paragraph
7 of the Rules for Preparation by State Control (Supervision) Bodies and Municipal Control Bodies of Annual
Plans for Scheduled Inspections of Legal Entities and Individual Entrepreneurs. Consultant Plus Legal System.
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not included in the statistics of patients with COVID-19. To reduce the risk of infection,
people are advised to wear masks and gloves*.

In addition to residential buildings, covid-waste also occurs in public places. For
example, educational institutions have containers with the inscription “for used masks
and gloves”. But how are these wastes further disposed of? There is no obligation to
take them to medical institutions for the disposal. Rospotrebnadrzor has repeatedly
explained that medical masks and gloves must be packed in a separate package and
tightly closed, and only then discarded with household garbage*!, provided that the
package will not be damaged. However, there is clear understanding that not all waste
is packaged in this way. Another question is whether this waste is properly disposed of.

Public service announcements strongly encourage you to change your mask more
often. Disposed masks, gloves, etc. were in contact with the infected persons, so this
waste is essentially covid-waste. If they are discarded in a garbage bin, they will be
transported in a solid household waste and garbage container and then by conventional
vehicles are removed to incinerators or landfills of solid household waste and garbage.

So, the materials that were in contact with the covid-patients are the covid-waste
outside the medical enterprises. It is not the hospital waste that is of concern, but
household refuse, which actually ends up as covid-waste from solid household
waste. This can lead to contamination of other people (janitors, garbage collectors,
workers at landfills, etc.). At the same time, being covid-waste, it is not classified as
medical class “C” waste but is of the same danger as medical class “C” waste that is
improperly disposed of.

At present the treatment of household waste (inherently infected but legally
unrelated) is not regulated by law. Specific legislation is needed to regulate the
collection, storage and disposal of COVID-19 medical waste at home. A special
collection and disposal of such waste separate from ordinary household waste has to be
provided. For example, covid-waste used by infected persons at home has to be
collected in special containers. This waste has to be transported by specialized transport
to the disposal and provide free access to telephones of organizations involved in that
type of transporting and disposal, so that anyone can report about medical waste. People
have to be informed about the rules for collection and disposal of medical waste from
infected patients treated at home.

Such waste is not medical, although it is covid-waste. However, equating with
medical waste would mean significant legal consequences in general. Proposals to
extend the concept of medical waste by including other types generated outside
such institutions have been voiced by scientists on several occasions (Borodina,
2014:92—95). In examining these legal implications, the following conclusions have
been reached: in the event that non-medical covid-waste (not from medical facilities
and enterprises) should be regulated further, rules governing collection, storage and

40 Doctor: Wearing gloves and masks reduces the risk of mucosal infection. Available at:
https://rg.ru/2020/05/14/reg-cfo/vrach-noshenie-perchatok-i-masok-snizhaet-risk-zarazheniia-cherez-
slizistye.html [Accessed 3rd April 2021].

4l Information of Rospotrebnadzor of 10.02.2021 On the Disposal of Masks and Gloves at Home. Available at:
https://www.rospotrebnadzor.ru [Accessed 3rd March 2021].
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disposal of medical waste for COVID-19 treated at home should be adopted. In the
event that household covid-waste is assimilated to medical class “C” waste, it is
necessary to provide for separate collection of such waste, including separate from
household solid waste and garbage, presumably in special containers distributed to
infected persons at home (or to provide free access to such containers). Transportation
of covid-waste should be organized to decontamination at the facilities to be installed
in all medical establishments; actually, we speak about organized recycling centers.
At the same time, telephones of such organizations must be available. There is also a
need to inform population about the rules for collecting and disposing of medical waste
from infected patients treated at home. Responsible management of medical waste in
the context of the COVID-19 pandemic can help to eliminate new sources of infection
and prevent the spread of infection, thus preventing healthy people from contaminating
objects.

Legal regulation of issues related to managing medical waste, as well as
optimizing the processes of disposal of such waste, is of great importance. We need to
optimize the disposal of such waste without excessive transportation and recycling; the
first step was taken when medical institutions were recommended to introduce
decontamination plants for subsequent equating and assimilation of covid-waste to
“A”- class waste.

The issue of establishing administrative liability of natural persons as opposed to
legal persons (Gromova, 2014:1031-1038) for violation of regulations governing
handling of such wastes is being disputed. Liability for such acts (omissions) is least
probable because the covid-waste collection duties is almost impossible to control
(although there is certain experience in imposing penalties — fines for not wearing face
masks by individuals*?). The right option in our opinion is a massive social advertising
and moral responsibility for mismanagement of such waste.

At the same time the issue of non-medical covid-waste has been considered by
Rospotrebnadzor; in 2020 it recommended temporal suspension of waste sorting in
order to avoid re-infecting®. The number of people infected with COVID-19 rises daily;
it can be concluded that the amount of medical waste associated with treatment of such
patients has increased along with the amount of waste generated outside medical
institutions.

The annual worldwide event Let’s Clear the Planet of Rubbish has become more
relevant than ever, because according to Environmental Science & Technology Journal,
every month 129 billion masks and 65 billion gloves are thrown out with solid
household waste and rubbish*. The figures reflect both environmental issues and
potential for re-infection from covid-waste.

42 Non-contact disposal: how to recycle “covid” waste. Available at: https://rostec.ru/news/beskontaktnaya-
utilizatsiya-kak-pererabotayut-kovidnyy-musor/ [Accessed 13rd April 2021].
43 Rospotrebnadzor recommended to suspend separate waste collection. Available at: https://www.rbc.ru/
society/08/05/2020/5eb51bab9a79477f314a8a4a [Accessed 6th April 2021].
4 Non-contact disposal: how to recycle “covid” waste. Available at: https://rostec.ru/news/beskontaktnaya-
utilizatsiya-kak-pererabotayut-kovidnyy-musor/ [Accessed 13rd April 2021].
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Conclusion

The research studied the issues of attributing medical waste to the sphere of
ownership and specifics of legal regulation of contracts dealing with this type of waste.
The work has shown that medical waste being highly hazardous is regulated within the
framework of business service. Detailed analysis of medical waste management has
been carried out from different angles: legal, practical and organizational.

This topic has been in the focus as a result of the pandemic of 2020 and entailed
significant changes in the legal regulation of medical waste. Realization that re-
contamination through medical covid-waste is possible resulted in installing
disinfectants in medical and pharmacological organizations. Division of medical waste
into classes predetermined assignment of medical covid-waste to the class with stronger
responsibility. New approach to covid-waste and options for its recycling, obligatory
special facilities for disinfection of medical class “C” waste (including covid-waste)
and its subsequent assimilation to “A”-class after appropriate decontamination in
medical institutions — were the steps taken by the state in their fight with the pandemic.

Though the question concerning the nature of covid-waste and its classification
has been raised, it has not got its full answer so far; so, in practice, some types of covid-
waste are not recognized as medical. As a result, legislation does not require their
appropriate processing such as disinfection. Being mixed with solid household waste it
increases the likelihood of re-infection.

The study suggests equating personal protective tools that are not medical waste
with medical waste (taking into account the specific nature of collecting and storage)
in the context of a pandemic with the aim to reduce the amount of covid-waste in solid
household refuse in accordance with the provisions of Art. 49 of the Federal Law On
the Fundamentals of Health Protection of Citizens in the Russian Federation.

The work asserts that there is no regulation of collecting, stockpiling,
transporting and disposing of covid-waste generated outside medical institution since
it is not possible to regulate it as a moral and/or ethical matter. Despite the small
lifetime of the virus on surfaces it may be the source of infecting people; this also refers
to the issue of coronavirus resurgence, especially under conditions of mutation.

Another problem that was alerted is the fact that one does not need a transport
license to remove solid household waste; legislation does not require such a license in
spite of the presence in household waste non-medical covid-waste. This is the question
that still seeks its solution. The work raises the issue of separating accumulation and
disposal of non-medical covid-waste in legal regulation as well as the ways to
implement it into practice. Concerning the environmental pollution in the context of
the pandemic, the author is of the opinion that medical and non-medical covid-wastes
have added to the amount of plastic that pollutes the environment. All the above
problems are tied up into challenges that humanity faces as a result of coronavirus
infection.
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«PaBeHCTBO OpyXu1W» B YrorioBHOM npoLecce
B KOHTEKCTe NnpaBa Ha crpaseanuesoe cyaebHoe pa3bupaTenbCTBO
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AHHOTanusl. YpOBeHb pealn3anuy MpaBa Ha CIIPaBeUIUBBII Cy[ ABISAETCS OJHUM U3 OCHOBHBIX
nokKasareJsiel IeMOKpaTu3Ma B J1r00oi ctpane Mupa. s obecriedeHus JaHHOTO MpaBa BCE BBITEKAIONINE
MUHHUMAJIBHBIC CTAaHAAPTHI U3 HET'O JOJI)KHBI 6I)ITI) YE€TKO OCO3HAaHBI MPAaBOIIPUMEHUTEIbHBIMU OpraHaMu,
a TIpaBOIPUMEHHTENIbHAS MPAKTHKA JOJDKHA CTPOrO OTBEYaTh STHM CTaHIapTaM. Tak Kak HpUHIHMI
«paBEeHCTBA OPYKUI» He 3aKperuieH B MpsIMoM Tekcte cT. 6 EBpomnelickoli KoHBeHIIMK 10 IipaBam 4esno-
BEKa U HMeeT UMIUTHIUTHBIA XapaKkTep, BOIPOCHI O CYITHOCTH, COICPKaHUU U MPOSIBICHUSIX PacCMaTpPH-
BaeMOTr0 NPHUHIUIA OCTAIOTCS AUCKYCCHOHHBIMU B TEOPHH B CBSI3H C €M, aKTYaJH3HPYETCsl HayqHOE
nccreoBaHne JAaHHOW mpoOnemMaTnky. L{enbio cTaTbu sIBIsETCS Pa3bsCHEHHWE KOHIENINU MPUHLIHUIIA
«PaBEHCTBO OPY>KHI1», €0 POJIU B 00ECIIEUEHIHU CIIPABEUIMBOCTH BCETO YTOIOBHOTO CyIONPOU3BOICTBA
U KOPPEJATUBHBIX CBS3€H ¢ HHBIMU 3JIeMEHTaMU IIpaBa Ha CIPaBEUIMBBIN CYJ, CChUIAsCh Ha MPeLeIeHT-
Hoe npaBo EBponeiickoro Cyza u Ha COBpEMEHHYIO JOKTpUHY. B KadecTBe SMITUpUYECKUX MaTepHAaJIOB
WCCIIeJOBaHUS BBICTYIIHIIM HanOojee HHTEPECHbIe C TOUKU 3PSHMUS OCBEIICHHST TEMATHKH IPELeICHThI
Eporeiickoro Cyna. Teopermyeckue MaTepraibl MPEHMYIIECTBEHHO CBSI3aHbI C HAYYHO-NPAKTHICCKIM
TosnkoBaHUEM cT. 6 EBpometickoit KoHBEeHIINN 1 eBpONEHCKIME CTaHIAPTaMU YTOJIOBHOTO CYAOIPOH3-
BOJCTBA. B cratbe INPpUMEHEHBI METOAbl JUAJICKTUYCCKOI'0 IIO3HAHHA: ACTCPMUHHU3M, HHAYKIMUA,
ACAYKIU, B TOM YUCJIC METOAbI Ka3yHCTUKHU U TOJIKOBAHUS IIpaBa. PCSyJ’IbTaTOM HCCJIICAOBAHUS SABIISICTCA
YHHUKAJIbHBIH JOKTPUHAJIBHBI KOMMEHTAPUH K MPUHIMITY «PaBEHCTBO OPYXXUI», MOJrOTOBJICHHBIH B
KOHTEKCTE €ro KOPPEeJsIUU C MPUHIMIIAMH COCTA3aTeNIbHOCTH, OECIIPUCTPACTHOCTH U HE3aBUCHUMOCTHU
CyZa, a Tak)ke C MUHUMAaIGHBIMH TIPaBaMH YTOJIOBHO MPeCIeyeMbIX JIHLI.

KioueBble cjioBa: yroJoBHBIH MPOLECC, CIPABEIUBOCTD, COCTA3aTENILHOCTh, PABEHCTBO CTO-
pOH, MUHUMAIIbHBIE TIpaBa, Koppersiusi, EBpomeiickuii Cyn o mpaBaM 4eioBeKa, IpeLeIeHTHOe MPaBso,
TOJIKOBaHUE
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Introduction

The principle of a fair trial was unheard before the Convention; the concept
existed in European procedural systems in the form of the right to a hearing, the
audiatur et altera pars' of Romano-Canonical proceedings. The two equally vague
terms naturally had different connotations, but the principle was the same (Matscher,
2000:10).

The Convention is the initial comprehensive international treaty in the area of
human rights and the first to have established an International Court to safeguard those
rights. ECHR decides on contraventions of the rights guaranteed by the Convention
and allegedly committed by the Contracting States. It has developed an extensive
jurisprudence, which has played a critical role in shaping the concept of human rights
not only in Europe, but also on the other continents on earth (Golubovic, 2013:759).

The right to a fair trial provided by the Convention is important in and of itself.
Nevertheless, it is also central to the enforcement and vindication of other fundamental
rights. The “rule of law”, showed in the Preamble to the Convention and central to its
vision, cannot exist if there is no fair trial (Schabas, 2015:265).

Article 6 is influenced by the principle of “due process of law” in Anglo-
American law; thus the guarantee of Article 6 is worded in more detail and gives rise
to a greater number of cases before the ECHR than the classical civil rights and
liberties. The so-called judicial and procedural rights under Article 6 encompass
various legal positions. Their common denominator is the principle of effective legal
protection, which reflects the European constitutional principle of the rule of law
(Grabenwarter, 2014:100).

Article 6 requires a “fair hearing”. The notion of “hearing” may be equated with
that of “trial” or “trial proceedings”. It follows, firstly, from the French wording of the
provision®. Secondly, the right to be heard within a right time, reflected in the first
paragraph, refers to the proceedings as a whole. Thirdly, the second statement in the
first paragraph allows the exclusion of the public and the press from all or part of the
trial (Dijk, Hoof, Rijn & Zwaak, 2006:578).

Any person in a democratic community is guaranteed to be provided with the
right to a fair court regardless of his or her being accused of a serious crime, even of
one leading to serious consequences such as terrorism. In fact, the more severe actions
are intended for a person accused of committing a crime in a democratic society, the
more rights he or she has to a fair trial.

It is difficult to determine the right to a fair trial using a generally accepted
concept because it involves a number of parameters of legal proceedings, but it can be
understood as a set of rules to be followed in order to have a fair hearing (Cayan,

! Translation: It is necessary to listen also to adverse party.
2 In French: Toute personne a droit & ce que sa cause soit entendue.
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2016:19; Turan, 2016:77—78). In this respect, “equality of arms” is one of the rules
demanding to act accordingly in order to have a fair trial.

Materials and methods

The methods of the analysis and synthesis of the empirical basis were the most
commonly used in the present article. The case law of the ECHR has provided the
empirical basis.

A retrospective investigation of issues (the historical approach) was occasionally
used in addition to the above-mentioned methods. The formal and dogmatic research
method was equally experienced in the article because the goal of the study was not to
give a critical investigation of the ECHR’s legal views; on the contrary, the main
objective was to clarify issues under investigation precisely within the context of the
ECHR case law precedents.

The analysis method was adopted to choose the most significant and informative
atypical legal situations of the ECHR case law precedents. The synthesis method helped
to define the most frequent ECHR’s positions on the subject under study by
generalizing the provisions of a number of the ECHR’s decisions in one thesis.

The study of doctrinal sources provided a useful insight into the extent to which
other researchers had previously focused on certain issues that are part of the present
study. Based on this information, an attempt was made to present the issue under
investigation from a new stylistical perspective.

“Equality of Arms” as an element of fairness of trial

“Equality of arms” is not directly reflected in the text of Article 6. It is considered
to be an implied right (Morshakova, 2012:272, 360; Goss, 2014:90). Glancing at the
ECHR case law shows relatively few references to Arts. 31—33 in the Vienna
Convention on the Law of Treaties (hereafter — VCLT). Close as its strategies are to
the common rule of the purposive interpretation under Art. 31 VCLT, ECHR has
created its own labels for interpretative techniques such as “living-instrument”,
“practical and effective rights”, “autonomous concepts” etc. (Voskobitova, 2005:47;
Letsas, 2009:59). Identification of implicit rights is also a technique for interpreting the
Convention. The quintessence of a fair trial can be formulated as everyone is equal
before the law and has the right to equal legal protection without any discrimination
(Vasyaev & Knyaz’kin, 2015:6). In circumstances without “equality of arms” fairness
will never be achieved (McBride, 2018:14).

Therefore, the idea of equality of opposing parties in a trial is based on an
intentional interpretation of Article 6.

Accordingly, the ECHR case law provides the principle that “equality of arms”
is a part of the wider concept of a fair trial®. This principle acts as a procedural guarantee
of the equality of proceedings. As A.I. Kovler noticed, the defense of human rights
comprises 80 % in the procedure, the rest is establishing justice; this was the idea of

3 Ekbatani v. Sweden, 26.05.1988, A/134.
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the founding fathers of the Convention, judging by Travaux préparatoires (Kovler,
2019:127—128).

Some authors attribute this principle to functional guarantees, dividing the
fundamental guarantees provided for in the Convention into organic ones (the
establishment of a court by law, neutrality, the publicity of the trial, that is, which
entrust the State with many obligations whose goal is to make such a trial possible) and
functional ones aimed at ensuring equality, which must be observed at all stages of the
process (Tumanov & Entin, 2002:88).

“Equality of arms” was first noted in 1968, in Neumeister v. Austria®. Later, in
1993, in Dombo Beheer v. The Netherlands, ECHR indicated that although the phrase
is absent from the Convention, fairness in this regard has been preserved to require
“equality of arms”. Each party has to be provided with a right set of circumstances to
present their case — including their evidence — under conditions that do not put them
at a substantial disadvantage vis-d-vis their opponent’.

For criminal cases, where the very character of the proceedings involves a
fundamental inequality of the parties, the concept of the “equality of arms” assumes an
added importance, and the same applies, though to a lesser degree, to administrative
procedures®.

The “equality of arms” cannot be defined as the equality of the power of the
parties in either sides. It is important here that each party has equal opportunities for
claims and protection, and that one party can no larger exercise rights in the
proceedings than the other (Taner, 2019:97). In criminal cases, it requires the defense
to be in a similar situation with the prosecution (Matscher, 2000:13).

“Equality of Arms” & adversarial criminal procedure

Closely related to the right to adversarial proceedings, the “equality of arms”
implies that the parties should have the same access to records and other documents
pertaining to the case, at least insofar as these may play a part in the formation of the
court’s opinion’.

The hearing should take place on equal terms between the two parties. There
being some overlap between the requirements of the adversarial principle and those of
equality of arms (Matscher, 2000:16).

A core element of adversarial proceedings is the presumed capacity of each side
to challenge the probative force of evidence produced by the other. In order for the trial
to comply with Article 6 (1), the prosecution authorities must disclose to the defense
all material evidence against the accused. Failure to comply with this requirement
negatively affects the fairness of the trial®. The right to an adversarial trial implies the
parties’ ability to receive information and comment on all evidence or observations
presented in court by other party. It may be deduced from extensive case law that it is

4 Neumeister v. Austria, 27.06.1968, 1 EH.R.R. 91.

5 Dombo Beheer v. Netherlands, 27.10.1993, 18 E.H.R.R. 213.
6 Feldbrugge v. Netherlands, 29.05.1986, 8 E.H.H.R. 425.

7 Ernst and others v. Belgium, 15.06.2003, 39 E.H.H.R. 35.

8 Edwards v. United Kingdom, 25.11.1992, 15 E.XHR.R. 417.
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immaterial whether a person has chosen not to be legally represented, whether the
documents or observations in issue are important for the consequence of the
proceedings, whether the omission to communicate the document in issue has caused
any prejudice, or whether the observations give any fact or argument which already
appeared in the disputable decision. It is for the parties to evaluate whether a
submission deserves a reaction (Dijk, Hoof, Rijn & Zwaak, 2006:584—585).

In cases when an adversarial trial is not conducted, it becomes very difficult to
provide a fair balance arising from the “equality of arms” because breaking the
principle of the adversarial trial could disrupt the balance between the parties in terms
of defending their positions (Inceoglu, 2013:221, 249).

The impartial and independent court as a part of adversarial proceedings
and its influence on equality of arms

The decision maker’s impartiality and independence is one of the underlying
requirements for the existence of the adversarial principle. In its broadest sense,
impartiality can be viewed as prone neither to the prosecution nor to the defense, and
independence can be understood as the court’s independence from the prosecution and
the defense.

Article 6 (1) guarantees the right to a fair trial before ‘an independent and
impartial tribunal established by law’. There cannot be a fair criminal or civil trial
before a court, which is, or appears to be, biased against the defendant or litigant, and
the fair trial guarantees are meaningless if the tribunal’s decision is liable to be
overturned by some other authority, which does not offer such guarantees’.

The ECHR is concerned both with the subjective and objective elements of
independence and impartiality. The subjective element involves an enquiry into
whether the personal conviction of a judge in a particular case produces doubts about
his or her independence or impartiality. The judge's lack of bias is presumed unless
there is evidence to the contrary, and there are exceedingly few cases where subjective
bias has been established since in practice such evidence can be very hard to come by.
The objective element involves the determination of whether, from the point of
structure or appearance, a party’s doubts about the tribunal’s independence and
impartiality may be legitimate (White & Ovey, 2010:266).

When considering ‘equality of arms’ in the context of the rule of the independent
and impartial tribunal, it matters whether the judge who is to decide the case fulfilled
procedural duties in the previous proceedings. For example, in Piersack v. Belgium, the
judge who heard the applicant’s case previously acted as a member of the public
prosecutor’s department. It was considered as a violation of Article 6. In Wettstein v.
Switzerland, the petitioner’s case was heard by the court board that consisted of five
judges. The point was that two of them who were part-time judges acted as legal
representatives of the opposite party in other proceedings against the applicant.
Regardless of the fact that there were no substantive legal relations between the
applicant’s case and other cases in which part-time judges acted as legal

® Van de Hurk v. Netherlands, 19.04.1994, 18 E. H.R.R. 481.
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representatives, the cases’ overlapping in terms of time led the ECHR to the conclusion
that the applicant had his purposes to consider that the judges could see him as an
opposing party. The ECHR supposed that Article 6 was breached in this case'®.

The personal interest of a judge conducting the criminal proceedings in a case
makes him a party and seriously breaks the essence of ‘equality of arms’. Personal
partiality (having a personal interest in a case) leading to the violation of the principle
of Nemo debet esse judex in propira causa (Latin for ‘No one can be a judge in his
case’) can be couched in the existence of a direct or indirect interest in the result of the
case. Personal partiality can lead to either accusation or inclination to justification. As
personal partiality is closely linked with the category of personal interest, it can arise
during the court proceeding as well. An official who accepted jurisdiction does not
pursue personal interest at that time, whereas the personal interest of the individual in
charge of the case may arise in the folloiliing course of the case due to being illegally
influenced through bribes, etc. The prosecuting officer’s or the decision maker’s acting
for the sake of his or her personal interests impairs the interests of people having
different procedural status in the case, as well as those of justice in general, worsens
the public aspect of the court proceedings and its opportunities as a means of defending
the public interest.

The scope of subjects permitted to have a personal interest in criminal
proceedings is limited. They can be either victims of a crime (victim and civil claimant)
or persons who are involved in criminal or civil liability (a suspected person, an accused
person and a civil defendant). Being personally interested in the specific results of
criminal proceedings, other subjects of criminal proceedings, especially decision
makers, can not be an essencial part of the procedural status. In fact, this element
excludes the participation of a particular person as a subject with the decision-making
status in the due case.

‘Equality of Arms’ & ‘Favor defensionis’

As noted, the Convention requires that the prosecution party and the defense
party must have equal legal capacity in order to be fair in the criminal proceedings. But
is it realistic in fact to ensure this equality in practice? Some authors believe that as
long as the state acts as a prosecution party in the criminal proceedings, a prosecution
party and a defense party can never be equal in reality. The arguments of the supporters
of this idea are in fact persuasive. They note that as opportunities such as application
of coercive procedural measures and restriction of an individual’s rights will always
belong exclusively to the state, and as these opportunities can never be granted to
ordinary people, the state will always have greater legal capacity than human.
Therefore, the principle of ‘equality of arms’ is a fiction and cannot exist in real practice
(Golovko, 2020:113).

Although this argument seems reasonable at first glance, we do not think it is
necessary to rush to abandon the principle of ‘equality of arms’. It is true that the state
and the individual do not possess the same power, but there is also an issue that the

10 Piersack v. Belgium, 01.10.1982, 5 E.H.R.R. 169; Wettstein v. Switzerland, 21.12.2000, Application no.
33958/96.
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Convention does not deal with the ‘identity of arms’ between the state and the
individual, but with the ‘equality of arms’.

In other words, for a criminal trial to be fair, it is not necessary to equate the
capabilities of the state from the prosecution party with the capabilities of the defense
party, it is sufficient to equalize these possibilities as much as possible. We believe that,
in fact, it is impossible to equate the person and the state in practice. Because we must
either completely deprive the state of the powers or give the person the powers peculiar
to the state for that reason. On the contrary, we believe that in practice it is possible to
equalize the capabilities of the person and the state. Because this does not require
depriving the state of its power, nor it requires giving the person powers that are not
characteristic of a person.

Unlike ‘identity of arms’, ‘equality of arms’ can also be provided through making
a balance. In order to make a balance, it is not necessary to give the parties the same
rights and responsibilities; it is enough to provide supplemental obligations for the
‘strong side’ and additional privileges (concessions) for the ‘weak side’. Additional
privileges for the defense in criminal proceedings comprise the phenomenon of favor
defensionis, and some authors assert that only through such rules the capacities of the
defense party, that is weaker, become equal in comparison with the prosecution party
in the criminal proceedings. In other words, ‘equality of arms’ can also be achieved
through favor defensionis (Solov'ev, 2021:34—36). We also think that this approach is
more correct.

The rules of favor defensionis can be reflected in different forms in the national
criminal-procedual lagislation. For example, specific time limits may be set for a
person to remain in the status of a suspect, the period to claim about the acquittal may
be shorter than the period to raise a claim about the conviction, unlike the others, the
accused may be given the right to have the last word in court, and so on. Article 6 also
contains some favor defensionis rules, which provide some ‘equality of arms’ by giving
additional benefits to the defense to level capacities.

Article 6 also contains some favor defensionis rules, which provide ‘equality of
arms’ to some extent through giving additional benefits to the defense party. We regard
that these rules include onus probandi (burden of proof) and protection against self-
incrimination.

Thus, according to the presumption of innocence reflected in Article 6 (2) ‘onus
probandi’ lies on the prosecution. The prosecution party must urge the court that the
accused is guilty; it is not for the latter to establish evidence on his/her innocence. In
general, ‘onus probandi’ rests on the prosecution and any doubt should benefit the
charged. It is on the prosecution to adduce evidence convincing the guilt of the accused
and not the duty of the accused to demostrate his/her innocence''.

Evidently, the ‘onus probandi’ rule, established in Article 6 (2), improves the
condition of the defense party. Despite the principle of equality of arms reflected in the
Convention, the defense party does not bear the same burden of proof as the prosecution
party. However, in this case, the fact that the prosecution party has a heavier obligation

" Agapov v. Russia, 06.01.2021, Application no. 52464/15; Pasquini v. San Marino (No. 2), 08.03.2021,
Application no. 23349/17; Ilias Papageorgiou v. Greece, 10.03.2021, Application no. 44101/13.
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than the defense party does not violate the equality of the parties, but rather balances
the inequality of power between the state and the person.

Similarly, the rule of protection against self-incrimination also sets additional
concessions for the defense party. Thus, one facet of Article 6 (2) is the privilege
against self-accusation. It is closely related to the notion of ‘onus probandi’ and the
idea that the charged person should not contribute to or take part in meeting the
evidentary threshold (Schabas, 2015:300). Obviously, while the defense party has the
right to be passive from beginning to end, the prosecution party is not able to fulfil
his/her function being passive. Although this rule also gives the defense party an
advantage, in fact it aims to balance the legal possibilities between the parties.

‘Equality of Arms’ & the minimum rights established in Article 6 (3)

It is important to consider what ‘fairness’ requires in the circumstances of each
case. Fairness in the civil context requires consideration of factors different from those
that apply in determining whether ‘substantial injustice’ will result in the criminal
context. These factors can be gleaned from case law (Brickhill, 2005:298).

Rights established in Article 6 (3) are part of the guarantees under Article 6 (1).
Each safeguard is borne by the concept of effective defense; this happens by providing
for a time limit, by avoiding disadvantages due to the language barrier, ensuring contact
between the accused and the legal counsel, compensating for economic drawbacks or
ensuring effectiveness and ‘equality of arms’ in the hearing (Grabenwarter, 2014:153).

All the rights of a charged person are viewed as the manifestation of the ‘equality
of arms’ in Article 6 (3) of Doctrine (Ambos, 2004:27).

An interesting interaction can be observed between the minimum rights of
accused individuals and a fair trial and ‘equality of arms’ as its part (Rabcevich,
2005:131—132; Karakehya, 2008:38). Thus, according to the legal position of the
ECHR, the minimum rights list of persons charged with committing a crime provided
in the Convention, Article 6 (3) (a), (b), (c), (d) and (e) can not be understood as
numerus clausus (closed number). Importantly having guaranteed the minimum rights
noted in the Convention, Article 6 (3) (a), (b), (c), (d) and (e), is not enough for the
court proceeding to be regarded as compatible with a fair trial, as the ECHR considers
the relations between paragraphs 1 and 3 of Article 6 in the Convention as those of
general to particular; therefore, even if there is no violation of minimum rights set forth
in paragraph 3 of Article 6 in the Convention, proceedings do not meet the demands of
principles of a fair trial and ‘equality of arms’'2. The ECHR’s examination of the
absence/presence of ‘equality of arms’ is not to be directed at a particular feature of
procedure in isolation'?.

Article 6 (3) (a)

Anyone charged with a criminal offence has a right to be informed promptly, in
the language he/she understands (and in detail) of the nature and cause of the accusation
against them.

12 Artico v. Italy, 13.05.1980, 3 EH.R.R. 1.
13 Edwards v. United Kingdom, 25.11.1992, 15 E.H.R.R. 417.
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Two main points pertaining to the mentioned right deserve special attention.
First, a person should be informed of the nature and causes of the accusation against
him or her immediately and thoroughly. Second, the information should be provided in
the language the very person understands.

The first of the above-mentioned aspects is the most important one, as the
accused should be aware of further changes in the accusation. It is also highly important
for the accused to be able to comprehend the information in the language he or she
speaks fluently'*.

The importance of this right in terms of ‘equality of arms’ ensuring bears upon
the fact that the defendant is aware of the accusation against him/her and evidence
underlying it early enough to be able to decide on appropriate defense tactics against
the charges set forth, as well as on evidence to be obtained, and so on. In this way, the
accused is able to balance his/her argumentation opportunities with the prosecution.

Article 6 (3) (b)

The ‘equality of arms’ also applies to the ‘time and facilities’ available to a party
to prepare his or her case before the hearing. (Janis, Kay & Bradley, 2008:798;
Trubnikova, 2011:175).

According to the ECHR, the judge’s primary role in ensuring the mentioned right
is to provide a balance between the trial and the reasonable period of time it is to be
conducted. A number of factors should be taken into consideration in ensuring the
charged person’s right to have enough time to organise their defense: factual aspects of
the case, difficulties of the case, the proceedings and others. The most considerable
factor is the period of time for the accused person to be provided with a defense counsel.
The time for an accused to take advice from the defense counsel is fundamental to
preparation of the defense. In this light, in case a person charged with a criminal offence
is kept in detention, his/her defense counsel shall meet with them confidentially,
anytime without restriction to discuss relevant issues. In the ECHR case law, the right
of the accused to see his/her defense counsel is considered as the right of the accused
to communicate with their advocate.

In the ECHR case law, the accused person’s right to get familiarized with the
evidence is considered as an integral element of the right to have adequate opportunity
to organise his/her defense. The ECHR considers that it is a crucial point in terms of
Article 6 of the Convention for defense counsel of the charged person to have adequate
time and opportunities to get ready for the defense'.

Taking into account the right to have adequate time and opportunities to write a
statement of defense in the context of the principle of ‘equality of arms’, we can

14 Brozicek v. Italy, 19.12.1989, 12 E.-H.R.R. 371; Kamasinski v. Austria, 19.12.1989, 19 E.H.R.R. 36; Pelissier
and Sassi v. France, 25.03.1999, 30 E.H.R.R. 715 Salvador Torres v. Spain, 24.10.1996, Application no.
21525/93.

15 Albert and Le Compte v. Belgium, 10.02.1983, 5 E.H.R.R. 533; Campbell and Fell v. United Kingdom,
28.06.1984, 7 E.H.R.R. 165; Domenichini v. Italy, 15.11.1996, Application no. 15943/90; Goddi v. Italy,
09.04.1984, 6 E.H.R.R. 457.
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conclude that the defense party should have enough time and opportunities to organize
and effectively carry out the defense. This right must be recognized by the opposite
party.

In Bonisch v. Austria, both prosecutions against the applicant who was
prosecuted twice had been initiated by the same body'® on its own tests. In both cases
the director of the body who initiated the prosecutions was appointed as an expert by
the national court. In his first case an applicant was permitted to present alternative
expert as his own witness, but in his second case such permission was not granted. The
ECHR noticed impermissible inequality in both cases of the applicant. In spite of the
fact that the applicant had been permitted to invite his own expert witness, in his first
case the appointment of the Director as the court’s expert formally invested him with
the function of the neutral auxiliary of the court. As a result, the Director had been able
to participate throughout the proceedings and question the witnesses, while the expert
invited by the applicant had no such powers. Given the fact that it was the Director's
report that prompted the case in the first place, he played the role of a witness against
the defendant!’.

In Brandsteller v. Austria, the ECHR had to define the extent to which counter-
expertise is mandated by the Convention. The court expert was employed by the same
institute as the expert who filed the report that led to the prosecution. After the expert
had submitted his report, Brandsteller raised an objection against the perceived bias of
the expert. The ECHR held that the Austrian court had not breached ‘equality of arms’
in refusing the defendant’s request to appoint his own expert. The right to an adversarial
trial stands for the fact that both parties should be given the opportunity to have
information of and comment on the observations filed and the evidence adduced by the
other party. However, this does not imply that the expert should necessarily be present
at court or give oral evidence. An additional factor that is essential in establishing the
right to counter-expertise is the importance of the expert evidence in determining
issues. In Mantovanelli v. France, the ECHR considered whether there had been any
other supporting evidence besides that of the disputed expert, or whether the accused
had been convicted solely on the facts of the expert’s evidence (Meintjes-van der Walt,
2001:304).

At the same time in cases when the applicant may have been to some extent
disadvantaged in preparing defense, but the allowed time and/or granted facilities were
adequate to satisfy Article 6 (3) (b), the ECHR is not inclined to detect violation of the
‘equality of arms’. For example, no violations of 6. Article and in particular of ‘equality
or arms’ principle were found in Kremzow v. Austria in spite of the fact that the accused
received a copy of the Attorney General’s position paper three weeks before the
Supreme Court’s hearing on the case even though the Court had received it much earlier
and had, indeed, prepared a draft judgment based largely on Attorney General's position
paper. In this case the time allowed to the applicant to prepare his defense was held
adequate to satisfy Article 6 (3) (b) by the ECHR'®.

16 Federal Food Control Institute.
17 Béonisch v. Austria, 06.05.1985, 19 EH.R.R. 191.
18 Kremzow v. Austria, 21.09.1993, 17 E.H.R.R. 322.
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Article 6 (3) (c)

In the absence of the right of the charged person to defend himself, it is
impossible to talk either about adversarial or adequate opportunities of the opposing
parties.

A charged person’s being defended is of great importance to ensure a fair balance
via procedural functions carried out by parties to a legal dispute. In other words, in
order to ensure that criminal proceedings are fair, in addition to the prosecution
function throughout the course of the proceedings, the defense function must also be
implemented. It is true that the defense function may not be realised as actively as the
accusation function during all stages of the proceedings. For instance, the defense party
may prefer passive tactics in pre-trial proceedings, get acquainted with accusation
evidence and expose its primary evidence during the trial. Nonetheless, regardless of
the preferred tactics, the defense party is to possess an opportunity to realize adequate
defense function against the accusation function not only in terms of idea (for example,
only determining the lawyer, granting specific rights to the lawyer defined by law, etc.),
but also in that of reality (lawyer’s participation in all the procedural actions
accompanying the defendant with legal advice, presence of the mechanisms
guaranteeing the rights granted to the lawyer defined by law).

If a person exposed to criminal prosecution defends himself in person, it does not
mean that he refuses the assistance of a lawyer or any other counsel or that he does not
need them. However, the right of a person subject to criminal prosecution to protect
himself in person is not regarded as an absolute right'®. There are cases when national
lagislation does not accept the rejection of a defense counsel or when the lawyer's
participation is mandatory, or when the appointment of a defense counsel is to be
mandatory, etc. and does not conflict with Article 6 (3) (c).

A person exposed to criminal prosecution is entitled to the right of choosing a
legal counsel for himself if he owns enough money for lawyer’s services. An accused
person who takes advantage of a free legal aid because of financial grounds does not
have the right to choose any specific legal counsel or word out his own opinion on the
issue®.

However, when an accused person is affluent, his right to choose a legal counsel
for himself is not of the absolute right in nature®'. It means that national legislation
considering the rules regulating participation of lawyers in criminal proceedings, cases
excluding the lawyers’ access to the case or lawyers’ being removed from the case, etc.
does not contradict Article 6 (3) (c) and ensures the ‘equality of arms’.

Sometimes these rules derive from the interests of justice. In such cases, if the
accused is not able to afford their own lawyer, they should be provided with free legal
assistance.

Various cases explain the interaction between interests of justice and free legal
services. For example, rendering free legal assistance is of great importance in the light

19 Croissant v. Germany, 25.09.1992, 16 E.H.H.R. 135.
20 M v. United Kingdom, (1984) 36 D.R. 155.
2 X'v. United Kingdom, (1978) 15 D.R. 242.
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of interests of justice in cases when the accused is expecting serious sanctions,
especially imprisonment®?, when the law to be applied in solving the case is complex*,
when legal awareness of the person accused in complex cases is insufficient and only
an experienced lawyer is needed to carry out the defense in such cases®*.

If a person subject to criminal prosecution defends himself via free legal aid
provided to him, such legal assistance should be practical and effective in terms of
ensuring ‘equality of arms’. Although state agencies are not responsible for every
shortcoming on the part of a defender when providing free legal aid, they should either
replace the lawyer or force him/her to carry out the duties; certain decision is made if
they are aware of non-practical and non-effective legal aid because of the objective or
subjective reasons, for example, illness or shirking, among others®. In general, any
measures limiting the right of defense should be based on necessity and, if less
restrictive measures are enough, such measures should be applied in that case?.

Article 6 (3) (d)

In fact, it is not uncommon for evidence to be offered in such a form as to
eliminate or limit the effectiveness of such examination. Such evidence may, as in the
principal case, actually be presented to the decision-maker. Alternatively, undisclosed
facts never produced at trial might have helped to the other side in preparing its case
and in securing evidence that it did use in the trial (Janis, Kay & Bradley, 2008:808).

The right enshrined in Article 6 (3) (d) requires that the accused person should
be entitled to the following: to summon and examine any person whom he believes can
give testimony on the issues crucial to his case; to examine the witness against him;
and to summon and question a witness in case the accusation party refers to the
testimony of that witness.

But as shown in Rowe and Davis v. the United Kingdom, the entitlement to the
disclosure of relevant evidence is not an absolute right. Sometimes competition of
different interests in criminal proceedings is inevitable. For example, the security of
witnesses, or national security and the rights of the accused may compete. Therefore,
in cases where there are sufficient grounds, the restriction of certain rights of the
accused may be considered permissible in the context of Article 6. But, in order for
justice not to suffer, all difficulties arising from permissible restrictions on the rights of
the accused must be balanced by appropriate procedures?’.

The right to summon witnesses and interrogate them is not absolute in that case.
Domestic laws can determine the scope of persons who are allowed or not to be
summoned as witnesses. The restrictions and prohibitions enshrined in the law
regarding interrogation of persons who have diplomatic immunity, close relatives of a

22 Benham v. United Kingdom, 10.06.1996, 22 E.-H.R.R. 293.

23 Perks and others v. United Kingdom, 12.10.1999 (Application nos. 25277/94, 25279/94, 25280/94, 25282/94,
25285/94, 28048/95, 28192/95, 28456/95).

24 Pham Hoang v. France, 29.08.1992, 16 E.H.R.R. 53.

2 Artico v. Italy, 13.05.1980, 3 E.-H.R.R. 1; Kamasinski v. Austria, 19.12.1989, 19 E.-H.R.R. 36.

26 Van Mechelen and others v. Netherlands, 18.03.1997, 25 E. H.R.R. 647.

27 Rowe and Davis v. United Kingdom, 16.02.2000, 30 E.H.R.R. 1.
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person whose interests were affected during the criminal proceeding as a witness are
not reviewed as violations of Article 6. For example, in Unterpertinger v. Austria, the
ECHR points out that some states that are party to the Convention have adopted
provisions exempting family members to testify. Such provisions do not clearly
contradict with the provisions of Article 6 (1) and 6 (3)*.

As the right defined in Article 6 (3) (d) is not absolute, competent authorities
allow rejecting summoning (do not allow convening) some witnesses. However, in this
case, competent authorities should substantiate the evidence of those whose convening
was rejected to be not relevant to the case.

Sometimes summoning and examining the witness who testifies against the
charged person may not be possible for cetain objective reasons. For example, if the
witness is sick or has died, it will objectively be impossible to summon and question
him/her. In such cases, the ECHR considers it permissible to refer to the testimony of
a witness who does not participate in the court under certain conditions. Then a fruitful
environment for setting forth the counterargument should have been provided, as well
as alternative options should have to be reviewed. In this case, ‘equality of arms’ can
be ensured.

In some cases, the charged person is aware of the contents of statements against
him, nevertheless, he does not know the person who made the statements. It is called
anonymous testimony. In case law, witnesses whose identity remains undisclosed to
the defendant and/or their councel in order to guarantee their safety are called
anonymous witnesses. However, anonymity is of relative character and identity of
those who testified, as a rule, remains secret to defense party whereas the body deciding
the case has information about their real identity.

With regard to this issue, the ECHR is in the position of providing the balance of
interests. Provision of a fair trial requires, in some cases, a balance between the
witnesses called to testify in the interests of the defense or the victim’s interests. The
anonymity of witnesses should be compensated through applicaton of procedures
enabling to challenge credibility of their testimony (immediately, for example through
asking questions to witnesses testifying via a distorted video channel or later, for
example, in cases when the defendant does not attend the hearing when getting
acquainted with protocols after the testimony took place)®’.

A major challenge concerning anonymous testimony is that the defendant and
his lawyer find it difficult to challenge statements of witnesses. For example, in
Kostovski v. Netherlands, the ECHR stated that if the defense is not aware of the
identity of the person it wants to interrogate, it can be deprived of key details which are
able to prove that the witness’s position is partial, hostile and impossible to rely on.
Witness evidence or other information exposing the defendant can be deliberately false
or wrong and defense, having insufficient information enabling it to verify the validity
of a witness, can hardly clarify the issue. There is no doubt that such situations cause
threats”.

28 Unterpertinger v. Austria, 24.11.1986, 13 E.-H.R.R. 175.
2 Doorson v. Netherlands, 20.02.1996, 22 E.H.R.R. 330.
30 Kostovski v. Netherlands, 20.11.1989, 12 E.H.R.R. 434.
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The established case law of the ECHR defined the system of conditions of
permissibility of ‘anonymous testimony’ in court (the admissibility of witness
anonymity only in cases of a real threat to their security; a procedure ensuring
participation of the defense, at least defense counsel, in the examination of the witness;
inadmissibility of conviction based only on the testimony of anonymous witnesses).
Within these conditions, the application of ‘anonymous testimony’ is compatible with
the ‘equality of arms’.

Also, it must be noted that there is the right to find, challenge and interrogate
witnesses who can testify in favour of the defendant. The defendant is not obliged to
call and interrogate witnesses to prove his/her innocence. Ei incumbit probatio qui
dicit, non-qui negat’'. In criminal trial, an onus probandi (burden of proof) is imposed
upon the prosecution®?. The employment of a presumption of liability from the proof
of certain facts does not by itself violate Article 6 although it obviously confers a
comparative advantage on one party>’. The ECHR has also stated, however, that in
criminal cases where a defendant is entitled to the presumption of innocence, the ECHR
does not suppose presumptions of fact or law with indifference.

Article 6 (3) (e)

Under Article 6 (3) (e) any person accused of committing a crime has the right
to free assistance of an interpreter if he does not understand or speak the language used
in court.

There is no doubt that a person who does not comprehend the language of the
proceedings or cannot express himself in this language is deprived of the opportunities
to defend himself effectively. Likewise, some people who cannot understand the
thoughts uttered against him during the proceedings or respond to these thoughts
adequately, as well as those who are not able to get acquainted with written documents
as they are speech-, hearing- or visually-impaired find themselves at a disadvantage.
Therefore, in the broadest sense, the right to a fair trial and the relevant principle of
‘equality of arms’ requires that such person’s opportunity to respond to the accusation
adequately should be provided via involvement of an interpreter who can communicate
the language of the proceedings to the defendant including sign language.

In the mentioned cases an interpreter’s free assistance is of great importance in
terms of ensuring the right to fair trial.

The ECHR understands that ‘the free aid of an interpreter’ does not mean to
demand interpreter costs from the charged person. According to the ECHR, the law on
‘the free assistance of an interpreter’ does not imply conditional or temporary
exemption from interpreter costs, or cancellation of the payment of such costs. In
addition, it should be taken into account that in the light of proving Article 6 (3) (e) of
the Convention the law on ‘the free aid of an interpreter’ should concern all necessary

31 Translation: The burden of the proof lies upon him who affirms, not him who denies.
32 Telfner v. Austria, 20.03.2001, Application no. 33501/96.

3 Salabiaku v. France, 07.10.1988, 13 E.H.R.R. 379.

34 Salabiaku v. France, 07.10.1988, 13 E.-H.R.R. 379.
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written and oral materials, i.e. both documents and statements for a person to be able
to exercise the right of fair trial®.

In terms of providing ‘equality of arms’ as free legal assistance, free interpreter
services should not be formal, but practical and effective as well.

Results

‘Equality of arms’ is closely linked to the right to adversarial proceedings. The
interaction between the principles of ‘equality of arms’ and adversariality is so close
that it sometimes becomes difficult to draw a clear line between them. Even the
minimal rights provided in Article 6 (3) constitute additional guarantees for both the
principle of ‘equality of arms’ and that of adversariality. The main reason for this is the
fact that both principles are not directly identified in the text of Article 6 and that they
are products of intentional interpretation. However, the most common way to
distinguish between these two principles is as follows. ‘Equality of arms’ requires that
both sides of the judiciary (defense and prosecution) be subject to the same
consideration, while the principle of contention requires that both parties access all the
materials of proceedings. When an adversarial trial is absent, it becomes extremely
challenging to maintain a fair balance derived from the concept of ‘equality of arms’,
however, the breach of the principle of adversariality may not breach ‘equality of arms’.

One of the main requirements for the principle of adversariality realization is the
decision-maker’s impartiality and independence. In that sense, if the prosecutor that is
in charge of the criminal proceedings is personally interested in the case, it seriously
breaks ‘equality of arms’.

In practice the prosecution and defense parties do not always have equal
opportunities, because when the state acts on behalf of the prosecution party, it is
unrealistic for an ordinary person acting on behalf of the defense party to have equal
opportunities with the state. Thus, it is necessary to take into account that the
Convention deals not with ‘identity of arms’ but with ‘equality of arms’ between the
two parties. Unlike ‘identity of arms’, ‘equality of arms’ may be provided with the help
of a balance of interests between the two parties. That is why, whereas the rules of onus
probandi and protection against self-incrimination set up in Article 6 (2), involve
supplemental rights, concessions and privileges, it does not violate equality of the
parties, vice versa, it balances equality of powers between the state and the person to
some content.

The concept of ‘equality of arms’ is in a mutual relationship with the minimum
rights of a person accused of a criminal offence. The list of the rights noted in
Article 6 (3) can not be regarded as numerus clausus. Each of the rights being provided
is inadequate to account for the compatibility of a criminal prosecution with the right
to a fair trial. Even when the rights defined in Article 6 (3) are fully observed, the
proceedings on a case may be considered as not meeting the requirements of a fair trial,
including ‘equality of arms’.

35 Luedicke, Belkacem and Koc v. Germany, 28.11.1978, 2 EH.R.R. 149; Ozturk v. Germany 21.02.1984,
Application no. 8544/79.
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In terms of ‘equality of arms’, the importance of the right set out in
Article 6 (3) (a) is that it is due to this right that the defense party is specially aware of
accusation and against which evidence the accusation is based on, what defense tactics
should be chosen against the prosecution, what evidence should be obtained, and so on.
It can thus balance the argument with its accusation.

When the right in Article 6 (3) (b) is viewed from the perspective of the ‘equality
of arms’, it is reasonable to conclude that the time and facilities available to the defense
party are reasonable enough for preparation and effective realisation of defense.
Moreover, they should be adequate to the time and facilities available to the opposing
side.

The right provided in Article 6 (3) (c) is crucial in terms of ensuring the ‘equality
of arms’: if the person subjected to criminal proceedings has no right to defend himself,
neither adversity nor equality of the parties involved will be possible. Defending a
person charged with a crime is essential for the establishment of a fair balance through
the procedural aspects of the legal dispute between parties. In other words, in order to
justify criminal proceedings, the defense function should be implemented in the
response to the prosecution function throughout the entire course of the proceedings.
Regardless of the selected defense tactics, the defense is not always merely an idea
(for example, simply defining a lawyer, granting certain rights to a lawyer, etc.),
but also reality (e.g, attorney’s involvement in certain procedural actions and providing
his/her clients with advice, availability of real guarantees of the rights granted to the
lawyer, and so on) allowing to carry out a defense function that can adequately respond
to the prosecution function.

The right set out in Article 6 (3) (d) requires the accused to have the following
capabilities: the accused should be able to summon and interrogate any witness if
he/she supposes that the witness may testify to the details of his claim; the accused
should be able to get information from witnesses about who testify against him/her in
court; the accused should be able to convene and question any witness if the prosecution
cites the testimony of that witness.

The ECHR case law presupposes the system of permissible conditions for
‘anonymous testimony’ in the court. Under these conditions, application of
‘anonymous testimony’ is in line with the ‘equality of arms’. Such conditions are as
follows: the expression ‘anonymous witness’ can only be applied where there is a real
threat to the security of the protected person; the defense must, in each case, participate
in questioning witnesses who testify under the pseudonym and/or with the help of
technical means (an opportunity to interrogate those who give testimony should be
provided); the verdict of the court may not be based solely on the information given by
‘anonymous witnesses’.

Also, it should be noted that finding, convening and examining witnesses who
can give testimony is a right. The accused is not obliged to call witnesses to testify for
his innocence.

The right defined in Article 6 (3) (e) is of great importance in terms of the
principle of ‘equality of arms’, since a person who does not understand the language of
proceedings or is not able to express himself is deprived of the opportunity to defend
himself effectively and, thus, is facing unequal conditions. Likewise, persons who do
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not understand the language of the proceedings, as well as those who can not give
adequate answers to court, including those who are unable to get acquainted with the
written documents, are also disadvantaged.

For this reason, the ‘equality of arms’ as a substantive right to a fair trial, and its
integral part require that adequate response to the actions of the prosecution (for
example, to propose its own version of the case, to protest, to give cue, etc.) are
provided through persons who understand both the language of the proceedings and the
language of the accused, including the situation when the accused is hearing- and
speech-impaired. As is the case with free legal assistance in terms of ‘equality of arms’,
free translation services should be sufficient and effective rather than imaginary and
formal.

Discussion

The results mostly correlate with those of other research studies on the ECHR
case law in terms of analysis and synthesis in relation to the interpretation of the essence
and content of the right to a fair trial. The reason for this is the fact that the ECHR’s
sustainable cases act as the most reliable sources for such research.

One of the main issues left out of the present study is the complete list of the so-
called ‘minimum rights’ of prosecuted individuals, set forth in the Convention. More
specifically, we examined how ‘equality of arms’ correlates with minimum rights
defined in Article 6 of the Convention. However, we are of the opinion that, the
Convention contains a longer list of minimum rights of prosecuted individuals. As an
example, there can be no doubt that the minimum rights, set forth in the Convention,
in relation to persons who were detained (arrested) and imprisoned on suspicion of
committing crime are also the minimum rights of prosecuted individuals. In this regard,
further research is of interest on the correlation between the ‘equality of arms’ and other
minimum rights of prosecuted individuals, which are enshrined in other articles of the
Convention.

The obtained results could be used in both further theoretical research and law
enforcement. The outcomes of this research study could be useful in practical activities
of national courts and criminal investigation courts with a view to enhancing assurance
over the right to a fair trial and hindering typical violations of the right under study.
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AnHotanus. Konnenmnus co3ganus 1UU(GpPOBOro NpaBoCyAuUs ABISIETCS B COBPEMEHHOM MUpE
COBEPILEHHO HE HOBOI1, OJIHAKO €€ pealn3alys IPOUCXOAUT B Pa3HbIX CTPaHAX MO-Pa3sHOMY, Oy TUMBIX
ycrexoB nobuics Kuraii, B KOTOpOM IPOMCXOAUT MO3TAIIHAS UHTErPaLlisl TEXHOJIOIMH UCKYCCTBEHHOTO
UHTEIUIEKTa B CYAONPOU3BOACTBO. POOOT-Cy1bsl ABIISIETCS pealbHBIM MEXaHW3MOM Pa3pelIeHus CIopa,
IIpH YeM OTHOILICHWE JoJel K Takoi (opMe 3aIIUTHl OCHOBHOTO IIpaBa, TapaHTUPOBAHHOTO TOCYAap-
CTBOM, SIBIISICTCA HEOJHO3HAYHBIM, HO, KaK MOKa3bIBAeT MPAKTHKA B OONBIIMHCTBE CITydaeB, TAKOH CIIO-
co0 sBIIETCS MPUEMIIEMBIM B SMOXY IE(POBOH peBomonuy. HaywaHo-nccnenoBaTensCKol Hebio Ho-
TOTOBJICHHO! CTAaThH SBIIETCS BBIABIEHHE OCHOBHBIX TEHAEHLUH Ipolecca HHTETPUPOBAHUS «CMapT»
TEXHOJIOTHH B IpaxxJJaHcKoe cynonpousBoactso KHP, ocHOBOM KOTOPOTO SIBISIFOTCS] TEXHOJIOTUU UCKYC-
CTBEHHOT'0 MHTEJUIEKTA. BhIsABIeHBI: 1) o0Lue A BceX CTpaH MUpa 3Talbl KOL1abopaluy TeXHOIOT U
«UCKYCCTBEHHOT'O MHTEJUIEKTa» U 4elOBEKa; 2) pasiHyHble NMPENSITCTBUS Ha IIyTH BHEAPEHHS B Cyne0-
HYIO CHCTEMY CAMOCTOSITENIBHBIX 3BE€HBEB, CIECHUATU3UPYIOLIMXCSA HAa Pa3pelleHUH CIIOPOB, UMEIOIIUX
TECHYIO CBsI3b C ceTbio «MHTepHeT»; 3) 6a30BBIE TEXHONOTHH, HEOOXOIUMBIE IS CO3IAHHS «CMapT»
CyZOB; 4) OCHOBHBIE 3aJa4d IS OOECIICUCHNUS CONUANBHBIX TapaHTHH B IH(POBOIl (opMe 3amuThI
TpaXXJaHCKUX IIPaB; 5) OCHOBHBIC TEHIECHIUH Hpoliecca NU(GPOBU3ANNH IPAXKIAHCKOTO CyJOTIPOU3BOI-
crea. IIpoBeneHHOE HccenOBaHUE IO3BOIMIO CHAENATh BBIBOJ, YTO TEXHOJOTUHM «UCKYCCTBEHHOIO
HHTEJJIEKTa» MIyOOKO U IIPOYHO IPOHUKIIY B IpaBocyaue Kuras, kapAuHaIbHO U3MEHUB BCIO CYAEOHYIO
JeATeNIbHOCTb, a TakKe MpolecCyalbHble HHCTUTYTHL. TecHOe COTPYIHHYECTBO IpelcTaBUTENeH
IT-xoMmaHuid, CyIneiickoro cooOIiecTBa MW TOCYAAPCTBEHHBIX OpPraHOB, O0ECIEYMIIO YCIIEHIHOCTh
JAHHOTO IIpoLecca.

Kirouesble ciioBa: 1udpoBoe IpaBoCcyaAue, TPaXkJaHCKUH IIPOLIECC, CMapT-CyH, HCKYCCTBEHHBIN
HHTEIUIEKT, MHTEPHET-CyJ, POOOT, BUPTYaIbHBIA CyAbs, HH(POPMAIIMOHHO-TEICKOMMYHHKAIINOHHBIC
cpencrsa, Kuraii

KonpukT uHTepecoB. ABTOp 3asBIIsieT 00 OTCYTCTBUM KOH(IIUKTa HHTEPECOB.

HNudopmanus o puHancupoBanuM. VccienoBanue BHINOIHEHO NPU (UHAHCOBOH MOJJICPIKKE
P®DU B pamkax HayuHoro npoekta Ne 20-011-00276 «a».

Jlama nocmynnenus 6 peoarxyuio: 27 mas 2021 2.
Jlama npunsmus x newamu: 15 uona 2021 2.

Jast uuTMpoBaHMsA:

Pycaxosa E.II. IHTeTprpoBaHne «CMapT» TEXHOJIOTHH B IPaKIAHCKOE CYIOIPONU3BOJICTBO
KHP // RUDN Journal of Law. 2021. T. 25. Ne 3. C. 622—633. DOI: 10.22363/2313-2337-2021-
25-3-622-633

Introduction

In accordance with the requirements of the fifth five-year plan concerning the
reform of the people’s courts (2019—2023) and implementation of the five-year plan
for the construction of information system in the people’s courts (2019—2023), the
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task was set to integrate eighty-five innovative information technologies created by
Chinese IT manufacturers into the judicial system. Most of them are more or less
related to artificial intelligence technologies (Dudin, Frolova, Protopopova, Mamedov,
& Odintsov, 2019).

Introductions of robots in the field of law has forced the scientific community of
the People’s Republic of China to think about the limits of integrating such
technologies in both legal proceedings and legal advice. In 2017, a robot named Xiaofa
was put into operation in the Beijing Internet court. It answered questions asked by
visitors visitors in a child’s voice; the main function was to give explanations on
complex legal issues in the language of ordinary people. This robot can answer more
than 40,000 judicial and 30,000 legal questions, which has significantly accelerated the
process of applying to court. The choice of voice is not accidental either, as it allows
the litigants to bring their psychological state into balance. Currently China has more
than 100 robots in courts across the country; it makes the process of creating intelligent
justice more efficient, moreover, some of the robots are specialized, for example, in
business, law or specific disputes.

Scientists Zhou Shangjun and Wu Miao drew attention to the fact that it is
necessary to determine the scope of application of artificial intelligence technologies,
as well as to make sure that formulation of algorithms, rules and mechanisms in the
process of its application is correct. Artificial intelligence should be considered as
actions performed by a machine, but related to human abilities, such as learning,
perception,  thinking, understanding, recognition, judgment, reasoning,
communication, proving, designing, and planning.

There are three stages of the development of artificial intelligence:

— “weak artificial intelligence” (Artificial Narrow Intelligence);

— “strong artificial intelligence” (Artificial General Intelligence);

— “super artificial intelligence” (Artificial Super Intelligence).

These three stages can be correlated with the process of creating digital justice
in China. The first stage is characterized by the fact that machines will only process
information and systematize it; the second stage is associated with the adoption of
autonomous decisions and transfer of various functions related to reasoning and
perception; the third stage involves the achievement of human abilities, as well as the
possibility of anticipating them by artificial intelligence. However, scientists have not
proven the possibility of achieving such results yet.

Thus, only the achievement of the second stage guarantees the receipt of
adequate judicial protection, but so far this area reveals a large number of errors and
inaccuracies. Besides, society has not formed an clear attitude to robotic justice.

Each of the parties involved in the process of implementing digital subpoenas
has different aspirations and objectives, but the main thing should be to achieve a single
goal, namely, to ensure protection of the rights and legitimate interests of persons
applying to court.

! Priya Dialani. Artificial intelligence latest news. Available at: https://www.analyticsinsight.net/ai-will-have-
robot-judges-soon-what-about-human-judges [Accessed 15th May 2021].
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Another ambitious task is to enhance confidence in the judicial form of protection
of law due to the widespread demonstration of the “rule of law”. After all, many
disputes will be resolved automatically, due to the correct choice of keywords. The
decision-making process will be based only on the norms of law while the process will
be protected from external interference.

The problem of external influence on the judiciary in some provinces of China
can be solved by actively integrating high technologies into the judicial process. All
information on court cases will be accumulated on a single server; information placed
there can be analyzed by any person with access. Moreover, Internet court may conduct
a demonstration of the court session online, if this is not prohibited by law, which also
ensures publicity of the process.

We must not forget that China is a country with huge population and rapid
economic growth; most of citizens are engaged in commerce, hence the huge number
of disputes that arise need to be resolved daily (Zankovsky, et al, 2018; (Khabrieva,
2018). An acute problem is the lack of judicial personnel and, as a result excessive
workload of judges. Thus, in 2015, a judge had to resolve more than 300 cases a year;
this led to the reduction in the judicial apparatus. With introduction of artificial
intelligence technologies, the number of disputes per judge decreased to 228 cases in
2019 (Shi, Sourdin, & Li, 2021).

It should be noted that during the coronavirus pandemic, the judicial system
continued to operate normally. A special role in this was played by the Supreme
People’s Court, which accepted 39,347 cases, published 28 clarifications and
17 guidelines, and the people’s and specialized courts accepted almost 30,805 million
cases, of which 28,705 million cases were resolved in the amount of 7.1 trillion yuan?.
Most of the acts of the Supreme People’s Court concerned the implementation of the
necessary actions by all the people’s courts to ensure online legal proceedings in civil
cases, including with the assistance of artificial intelligence technologies, which proved
to be effective in regulating the process of digitalization of justice.

“Smart courts”

In 2019, the Supreme People’s Court of China issued a notice (General Office of
the Supreme People's Court, No. 243, 2019), which highlighted the success in creating
intelligent courts as well as implementing the goals set by President Xi Jinping to
improve the 3.0 courts’ information system. Further efforts should be focused on
artificial intelligence technologies, promoting ‘“‘smart” litigation, intelligent law
enforcement and judicial services, as well as monitoring the construction of “smart”
courts throughout China (Shi, Sourdin & Li, 2021).

It should be noted that the people’s courts of all levels are obliged to use in their
activities the results of the technical achievements of the national IT companies to
construct a common, unified and intelligent judicial system. Achieving these goals will

2 Report of the work of the Supreme People’s Court for 2020. Available at: http://www.court.gov.cn/zixun-
xiangqing-290831.html [Accessed 16th May 2021].
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allow to build a modern justice system and improve the quality of the judicial form of
protecting rights and legitimate interests.

The created judicial information platform has made it possible to conduct
proceedings in such a way that the courts of all levels are in constant interaction, and
provision of judicial protection is carried out without any intermediate links. Besides,
this system has made it possible to consolidate various ways of resolving disputes on a
single platform, so the parties will be offered mediation, judicial proceedings, expert
opinion, consultation, risk assessment and other mechanisms carried out online
(Gaivoronskaya, Miroshnichenko & Mamychev, 2019).

The main goal is to standardize the information support of courts by integrating
various applications for filing claims or complaints in the mobile platforms of micro-
courts, downloading electronic court files, and building up a blockchain system. The
use of technologies such as text recognition, voice interaction, and machine translation
allowed introducing the “Intelligent voice cloud platform of the judicial System”
responsible for unified management and control of all applications. The results of this
process were a fundamental change in the basic approaches to the dispute resolution
procedure, regime for providing judicial protection and, most importantly, procedural
institutions.

Adoption of a statement of claim for court proceedings now does not depend on
the personal considerations of the judge, but only on fulfillment of formal requirements
specified on the judicial platform. The same applies to the decision-making; “intelligent
search for similar cases, pop-ups with similar cases, evaluation and forecasting of trials,
as well as judicial statistics” allow the judge to make a legal decision while maintaining
the unity of judicial practice (Vlasenko & Zaloilo, 2016).

In March 2021, the National People’s Congress approved the 14th five-year
development plan, which sets out the desire to continue reforming the judicial system.
The most important is further implementation of “smart courts”, which transform the
Chinese judicial system into a digital form, making it transparent, accessible, efficient
and predictable. Such justice system organization will ensure monitoring of compliance
with the law throughout the country, and local authorities will not be able to abuse their
rights and interfere with the judicial process’.

The concept of creating smart courts demonstrated China’s commitment to the
rule of law, not only within the country, but also beyond its borders. Expansion of
online dispute resolution mechanisms with the use of various modern technologies and
openness of the judicial platform made it possible to achieve social equality in the
process of obtaining judicial protection. Many technologies used by judges at all stages
of legal proceedings have been replaced with artificial intelligence technologies, so the
search for the necessary files and documents on the case, analysis of judicial practice,
preparation of court acts and other functions are carried out automatically without any
human involvement. On the other hand, higher courts have been given the opportunity

3 Smart Courts and the Push for Technological Innovation in China’s Judicial System. Available at:
https://www.csis.org/blogs/new-perspectives-asia/smart-courts-and-push-technological-innovation-chinas-
judicial-system [Accessed 15th April 2021].

626 [IPOLIECCYAJIBHOE ITPABO. [IPOKYPOPCKMI1 HAJI30P



Rusakova E.P. RUDN Journal of Law. 2021. 25 (3), 622—633

to monitor the activities of lower courts, thereby increasing confidence in justice.
Moreover, the task of ensuring the uniformity of judicial practice throughout the
country will also be solved.

The openness, transparency and accessibility of trials in smart courts have made
them more popular among citizens and lawyers, who for a long time faced difficulties
related to getting familiarized with the case materials, procedure for conducting
interrogations, searching for evidence and others (Gronic, 2020). Currently, with
creation of online court platforms, lawyers have access to a variety of reference
services, online search as well as feedback from all participants in the process, which
allowed to solve some of the existed problems.

Many courts have created special rooms for lawyers to view multimedia files in
the courtroom, making it easier for them to work using modern equipment. Shanghai
has set up the platform for serving lawyers, which suggests 24 functions in five
categories, including online case registration, file viewing, etc.; some functions are
particularly popular among lawyers, among them are online case registration, online
payment, automatic scheduling of court sessions, automatic submission of related cases
and online application for attaching documents and exchanging evidence. As of the end
of December 2016, the platform was used by 1,581 law firms in Shanghai, as well as
309 law firms in other provinces and cities. The platform for lawyers was visited
2.04 million times, an average of 2,345 times a day, including 213,249 requests for
cases, and 50,065 cases”.

“Internet courts”

The next revolutionary step was the creation of “Internet courts”; there
are currently three of them in China, all located in the major commercial provinces
of Hangzhou, Beijing and Guangzhou (Huang-Chih, 2020; Rusakova, &
Inshakova, 2021).

Their competence includes hearing of civil and administrative cases as a court of
first instance at the level of city courts. All of them are conncected with business
internet aactivities, namely:

(1) disputes arising from online purchase and sale agreements, provision of
online services as well as small financial loans;

(2) disputes related to copyright infringement on the Internet;

(3) disputes concerning violations of personal rights and freedoms on the
Internet;

(4) disputes related to the liability of the manufacturer of goods under online
sales contracts;

(5) Internet domain name disputes; and

(6) administrative disputes arising from Internet management.

4 Development of China’s Court informatization in 2016 and prospect for 2017. Development report on China’s
Court informatization, No.1 (2017). Available at: http://www.raduga.com.cn/skwx_eypt/BookReading.aspx?
1ID=2894 [Accessed 11th May 2021].
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It should be noted that we are not talking about courts hearing a dispute online,
but about independent courts, where the procedure and actions, as well as procedural
documents are carried out through digital technologies (Dudin, et al. 2019).
Guangzhou Internet Court created “Electronic Legal Pavilions” based on 5G + 4K
technologies. They provide a clear and stable image of the trial during the entire
process, which made it possible to increase the efficiency of court’s interaction with
the parties located in different corners of the country. The proof process became much
easier and more convenient; such types of interrogations as direct and cross-
examination, explanation of the parties began to take place online and the interactive
mode of legal proceedings solved the problem of delineation of the administrative
division of the country.

In 2019, the Beijing Internet Court created a special center for providing
so-called smart judicial services in the online mode — “Online Smart Litigation
Service Center”, “Mobile micro-court” and a new resource called “Virtual Judge”
(Rusakova, Inshakova & Frolova, 2021).

Li Jingwei, vice president of the Beijing Internet Court, for the first time ever
presented a general scheme for building up intelligent online court proceedings,
including data storage, video mediation and real-time trial management.

In the press release of the Internet court, all the questions of users were answered;
most of them were related to the possibility of resolving civil cases by a “virtual judge”.
When asked what a virtual judge looks like, Li Jingwei said that it is the result of the
combination of various artificial intelligence technologies, having the image of the real
judge Liu Shuhang.

Judge Liu Shuhang demonstrated its functions and paid special attention
to the fact that since the Beijing Internet Court works around the clock, the court’s
services should not be closed, so it was necessary to change the mode and form of
obtaining judicial protection, which is perfectly handled by artificial intelligence
technologies.

The virtual judge gives clear answers to the parties to questions related to filing
a claim, response to the claim, mediation procedure and others; the search is carried
out on the basis of downloaded 20 thousand keywords and more than 120 possible
answers.

The Mobile Micro-Court app has made it possible to go to court “anytime,
anywhere”, including “video mediation”, audit and consultation procedures available
through this app on a mobile phone. For the convenience of users, it is possible to view
all the case materials, provide evidence and contact all participants.

In Internet courts, the average time for a case is 40 days; a court hearing usually
lasts 37 minutes. Almost 80 percent of litigants in Chinese Internet courts are
individuals and only 20 percent are legal entities. Ninety eight percent of rulings are
not further appealed®.

5 Tara Vasdani. Robot justice: China’s use of Internet courts. Available at: https://www.lexisnexis.ca/
en-ca/ihc/2020-02/robot-justice-chinas-use-of-internet-courts.page [Accessed 15th April 2021].
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Currently, due to the active implementation of technological applications
on the judicial platform, the participants in the process have received a faster, more
accessible and wide range of services. By the end of 2020, more than 98 percent
of courts had opened their websites on the Internet, and provided online access to
justice as well as mediation, case information retrieval, and payment for services via
mobile phone. All these innovations are aimed not only at meeting the higher
demands of the population but also demonstrate the desire to ensure justice through
high technology.

Between February 3, 2020 and December 31, 2020, courts across the country
handled more than 800,000 cases online, a 160 percent increase over the previous year;
the situation with the coronavirus epidemic played an important role.

According to Liu Yanbin, a researcher at the Chinese Academy of Social
Sciences, the current task of the Chinese judicial system is to ensure that all judicial
data is synchronized into a single database. He said that it was necessary to strengthen
the cybersecurity of online judicial platforms and suggested that courts across the
country should expand their capabilities to track and eliminate security risks®.

Recently, the number of disputes related to copyright infringement has increased
to 30,000 cases in 2020. One of the reasons is the active development of online trade
in cultural products; in addition, a new type of cases related to copyright infringement
on the Internet with the use of emoticons broadly employed in instant messaging and
content created by artificial intelligence technologies has appeared’

“Artificial Intelligence”

The desire for technological progress has been consistently reflected in various
policy initiatives, such as the “Made in China by 2025” strategy, which aims to make
China the world’s leading high-tech producer by 2025, and the “Next-Generation
Artificial Intelligence Development Plan”, which has the ambitious goal of becoming
the world leader in artificial intelligence (AI) by 2030.

The huge popularity of artificial intelligence technologies in the People’s
Republic of China has its own specific reasons, including civil proceedings.

Zhou Shangjun and Wu Miao, in their work “The possibilities and limits of
artificial intelligence judicial decision-making” (Shangjun & Miao, 2019), drew
attention to the fact that with the advent of a robot judge, it is necessary to limit the
process of judicial decision-making using artificial intelligence technologies, since
currently widely used legal information search systems and expert opinions
in the field of jurisprudence are intelligent auxiliary systems, the development
and use of which provide technical and empirical basis for intelligent judicial
decision-making systems.

¢ Courts get smarter, more convenient. Beijing Internet Court. Available at: https://english.bjinternetcourt.
gov.cn/2021-04/19/c_348.htm [Accessed 10th May 2021].

7 Cao Yin. Beijing Internet Court hears 30,000 online copyright cases. Available at: https://www.chinadaily.
com.cn/a/202104/20/WS607ed421a31024ad0bab9297.html [Accessed 14th May 2021].
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According to Professor Zhou Shang, Southwestern University of Political
Jurisprudence, artificial intelligence technologies currently do not have the proper level
of knowledge of legal reasoning, legal terminology and empirical knowledge to
adequately perform their assigned function, and for this, it is necessary to determine
the limits of replacing a human judge with artificial intelligence technologies. In
addition, like any other party, China should think about fulfilling its obligations
concerning international security. Despite integrating breakthrough technologies in the
judicial process, each State should think about the consequences of such process, since
this is one of the main guarantees provided to citizens and individuals located on the
territory of the State.

Zhou Shangjun Wuku also stressed that idea of creating machine judges even
more than a hundred years ago raised concerns with regard to the process of
“impersonal” action of the modern rule of law that would become a kind of objectivity
in the era of “artificial intelligence” technologies. Replacing a human judge with a
robot judge can lead to irreversible consequences and a mixed attitude to justice. On
the one hand, technology guarantees unbiased legal decision; on the other hand, it also
requires adequate knowledge and skills from persons applying for such protection to
properly reflect their claims on the judicial platform in the information and
telecommunications network “Internet”.

According to scientist Xu Song, China is tasked with ensuring fair, impartial
justice and effectiveness of the judicial system; they can be achieved only through
integration of artificial intelligence technologies. This position is explained by the fact
that a judge, like any person, is subject to emotions. Their believes and feelings may
sometimes contradict the norms of the law, hence, as judicial practice shows, decisions
on similar cases can be different. Besides, at various stages of the process, the machine
can adjust the actions of the persons involved in the case depending on the type of
production; it often performs certain actions instead of them (Edwin, & Yong, 2018;
Kuznetsov, 2020).

Scientists Zhou Shangjun and Wu Miao presented the basic algorithm of the
machine: “External information — processing system — knowledge base — completed
task”, such a mechanism allows to search for necessary information, including in law.

It is worth noting that despite the breakthrough steps in this process, currentl
artificial intelligence technologies are used everywhere in court proceedings, and are
limited only by agreement of the parties (Guo, 2021; Guo, 2018).

Conclusion

The ongoing digital revolution has fundamentally changed the judicial system
and civil procedure in China. The Chairman of the Supreme People’s Court of China,
Qian Xiaochen, said that the judicial form of protecting rights and legitimate interests
is more effective, as evidenced by statistics. For example, more than 3,500 people’s
courts provide 29 types of judicial services online, and in 2020 alone, more than
10 million cases were heard through WeChat. Placement of other applications on the
judicial information platform that offer parties to turn to other ways of resolving
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disputes has proved its relevance among the population. Only in one year 13.6 million
cases of mediation were conducted, of which 65 percent were successful. He also noted
that the judicial community is aimed at overcoming the “digital divide” in society,
especially for the elderly; so, when testing new applications, special attention is paid to
the needs of different age groups.

The conducted research allowes to conclude that Chinese judicial system is
adapted to integrate various artificial intelligence technologies as evidenced by judicial
practice.

It should be noted that traditional work of court employees is constantly
automated: manual records are replaced with machine translation, quick search for
necessary information and files, as well as digitization of evidence, significantly
accelerated the proceedings and prevented possible inaccuracies in the procedural
actions of all participants in the process.

One of the global challenges of legal proceedings is to achieve justice for all
persons seeking protection of their rights through strict compliance with the law, which
can be achieved, according to scientists and the Government of the People’s Republic
of China, through integration of digital technologies. The virtual judge is a source of
ensuring the rule of law, free from external influence.

Such approach can lead to the fact that most minor civil disputes will be resolved
automatically and the person applying for judicial protection will be deprived of the
right to defend their rights in court, to present their arguments and prove their point of
view. Court proceedings in the first instance will no longer be the main stage of civil
proceedings, where the case is considered on the merits; this may lead to an overload
of the appellate instance.

Despite identification of the positive and negative features of artificial
intelligence technologies in court proceedings, the limits of replacing a person with a
robot completely depend on humans but not on the uncontrolled action of machines.
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AnHoTanus. I[IpuBomurcss o0Imas XapakTepUCTHKA MPABOBOIO PETYJIUPOBaHUS JTMKBHIAINOH-
HOTO HETTHHIa B 3akoHomaTenbcTBe EC, a Takke OCYNIECTBISETCS aHANIW3 OCHOBHBIX IIOJIOKESHHH
CTaHJAapPTHOM JOKyMEHTAIlMH, MPUMEHSIEeMO# aJisi HeTTHHra Ha mpocTpaHcTBe EBpomeiickoro corosa.
JIMKBUIAIIMOHHBIA HETTUHT TPECTABIIsAET cOOOW Mpolecc NpeKpalieHust QUHAHCOBBIX CEIOK, HCIOIb-
3y€MbII>i IIpHU HapyHICHUU O6H3aTeJ'lI)CTB CTOpOHaMHU pPaMOYHBIX corname}mﬁ, B TOM 4YHUCJIC C YHaCTUEM
0aHKOB U MHBIX (PMHAHCOBBIX HHCTUTYTOB. B HacTosee BpeMs 3akoHoaaTenbcTBo EC 0 HeTTHHTe npe-
CTaBJIEHO JABYMS OCHOBHBIMH HAlPaBICHUSAMH (PEeKHMaMHU DPETryJIHPOBaHHUSA), K KOTOPHIM OTHOCHUTCS
NPy ICHIINATBHBIN PEXUM H PEXXUM HECOCTOSATEIBHOCTH. [I1epBhIl M3 JaHHBIX PEKUMOB MPUMEHSIETCS
K OaHKaM ¥ (UHAHCOBBIM MHCTHTYTaM M PETYJIHUPYET TPeOOBaHHS B OTHOIICHUH (DMHAHCOBBIX HOPMATH-
BOB M Harpy3KH Ha KallUTaJl KPeIUTHBIX OpraHu3anuii. bosee CoKHBIM SIBISETCS PEKUM HECOCTOSTEIb-
HOCTH, ITIOCKOJIBKY OH NPEACTaBJICH COBOKYITHOCTBIO Pa3JIMYHBIX JUPCKTUB U PEIVIIAaMEHTOB, 3aTparnBaro-
LIMX JACHCTBHE HETTUHIA B X0/€ Mpoleayp OaHKpOTCcTBa. B HeaBHEM MPOILIOM peXUM HECOCTOSTENb-
HOCTH IIpeTepIieN BaKHEHIINE U3MEHEHHUS, YTO 03HAMEHOBAJIO MEPEX0 OT Oe3yCIOBHOM 3aKOHOIATEb-
HOU TOAJEP)KKH HETTHHTA 0e3 KaKuX-JIMOO H3BATHI K OoJiee B3BELICHHOW MMOJHMTHKE, HAIPABICHHOM
Ha OrpaHUYCHHE JUKBUIALMOHHOTO HETTHHTa B OTHOIICHWM CHCTEMHO 3HAYMMBIX (DUHAHCOBBIX
OpTraHM3aIHid.
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BBenenue

C omnpeneneHHON [0Jei YCIOBHOCTH JMKBHAALMOHHBIA HETTUHT (close-out
netting) ciemoBao Obl OXapaKkTepHU30BaTh Kak CIOCcO0 MpeKparieHus 003aTeIbCTB 110
(DMHAHCOBBIM CJIEJIKaM, HCIIOJIb3YEMbIil NMPH HACTYIUIGHUH OAaHKPOTCTBA WJIM MHBIX
COOBITHI, CBHIETEIHCTBYIOIINX 00 YXyAIIEHUH SKOHOMHUYECKOTO TIOJI0KEHHUS OJHOM
u3 cropoH Takux caenok. Camu (puHAHCOBBIE CHETKH, MOJA KOTOPBIMHU IS IIeNei
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HacTOALIEH cTaTbu OYyAyT NMOHUMATbCS ONEpallM, COBEpIIaeMble HA BHYTPEHHUX M
MEXTYHApOAHBIX (PMHAHCOBBIX PhIHKAX, SIBISIOTCS CYIIECTBEHHBIM KOMIIOHEHTOM MU-
poBoit 3KOHOMUKU. COBOKYIHBII MHUPOBOW 00bEM BHEOHPIKEBBIX CHIEJIOK C IEPUBATU-
BaMU (MPOU3BOJIHBIMH (PUHAHCOBHIMU MHCTPYMEHTAMH) MPEBBILIAECT 15 TpiH aouia-
pos!, a o6wvem peiHka peno B Eppomeiickom corose (nanee — «EC») oleHuBaetcs
B 8 TpIH eBpO°.

B cuty 60mbmoro o6bemMa (PMHAHCOBBIX CIIEIOK Ha TIEPBBIi TUIaH BBIXOIUT BO-
MIPOC O CHWKEHUU CBSA3aHHBIX C HUMH PUCKOB, i OJJTHUM M3 TAKUX CIIOCOOOB BBICTYTIAET
TUKBUAMOHHBI HeTTHHT (Boger, 2013:233; Bliss & Kaufman, 2006:60; Wessels,
1997:188), KOTOPBIil CIYKHUT CBOETO POJa «3ALIUTHBIM «IUTOM» (protective shield)
B OTHOILIEHUU OIpOMHOr0 uHaHcoBoro psiHka (Paulus, 2015:542). B 6naronpustaom
SKOHOMHYECKOM 3(ekTe JTMKBUAALMOHHOTO HETTHHra KPOETCS MPHYMHA €ro MOJI-
JEP’KKHA CO CTOPOHBI aBTOPUTETHBIX MEXIYHAPOJHBIX OPraHU3alMi U acCOMaLUN B
o0yacT yHU(PHUKAIIMU YaCTHOTO MpaBa U peryaupoBaHus GUHAHCOBBIX PHIHKOB. K nx
uncny otHocarcas MOCKO?, Basenbckuif koMHTET Mo OaHKOBCKOMY Haa3opy’,
IOHCUTPAJI® u YHUJIPYA®. Ha obecriedeHre 3aKOHOAATENBHOrO MPH3HAHHUS
JMKBUJAIIMOHHOTO HETTHHTa B 3HAYMTEIBHON CTENEHW HAaIpaBJICHA JEATEIHHOCTh
MesxnyHapoaHO# accoruaiu 1o cBonam u aepuBatuBam (ISDA), naubonee Bims-
TEJHPHON OpPTaHW3aliY Ha III00ATbHBIX (UHAHCOBBIX pbIHKaX (Lipovtsev, 2012:115).

[Ton Bo3aelicTBHEM 3TOTO MOX0Aa (hopMupoBasiock U oTHomeHue Biacteir EC
K MPEKpaIIeHUIO JIOTOBOPHBIX O00s3aTE€IbCTB MO (DUHAHCOBBIM CHEJIKAM IyTEM
HerTuHra. Ilo Muenuto EBponeiickoil koMuccuy, «IMKBUAALIMOHHBIA HETTUHT 00JIa-
JTaeT BAXKHOCTHIO ISl 9((PEKTUBHOCTU (PUHAHCOBBIX PHIHKOB, CHUYKACT KPEIUTHBII
PYICK U T103BOJISET (PUHAHCOBBIM HHCTHTYTaM CHU3UTh HArPy3Ky Ha KanuTam» . Mcxos
U3 9TUX CBOWCTB JUKBUIAIIMOHHOTO HeTTUHTa B EC OBUT PUHST psAll AUPEKTHUB U pe-
TJIAaMEHTOB, KOTOpBIE YCIIOBHO MOKHO pa3leNuTh Ha nBe rpynmbl. IlepBas rpymnma
(TpyAeHIIMANBHBIN PEXKUM) TIPEICTABICHA aKTaMH, PETYJIUPYIOIUMHU YIeT HETTHHTA B
XOZI€ IeATENLHOCTH (PMHAHCOBBIX MHCTHUTYTOB, B TO BPeMs KaK BTOpas IpyIia aKTOB

I Global OTC derivatives market. Available at: https:/stats.bis.org/statx/srs/table/d5.1?f=pdf [Accessed
19 June 2021].

2 International Capital Market Association European Repo Market Survey Number 40. Available at:
https://www.icmagroup.org/assets/documents/Regulatory/Repo/Surveys/[CMA-European-repo-market-
survey-number-40-conducted-December-2020-230321v2.pdf [Accessed 19™ June 2021].

3 A Resolution on Providing Certainty of the Enforceability of Netting Arrangements for Over-the-Counter
Derivatives Transactions Passed by the Presidents’ Committee September 1996. Available at:
http://www.iosco.org/library/resolutions/pdf/IOSCORES13.pdf [Accessed 19 June 2021].

4The Supervisory Recognition of Netting for Capital Adequacy Purposes Consultative proposal by the Basle
Committee on Banking Supervision Basle 1993. Available at: http://www.bis.org/publ/bcbs1 1c.pdf [Accessed
19 June 2021].

SUNCITRAL Legislative Guide on Insolvency Law. Available at: https://uncitral.un.org/sites/uncitral.un.org/
files/media-documents/uncitral/en/05-80722_ebook.pdf [Accessed 19™ June 2021].

SUNIDROIT Convention on Substantive Rules for Intermediated Securities. Available at:
http://www.unidroit.org/english/conventions/2009intermediatedsecurities/ convention.pdf [Accessed 19" June
2021].

7 Report from the Commission to the European Parliament and the Council Evaluation Report on the Financial
Collateral Arrangements Directive (2002/47/EC). Available at: https://eur-lex.europa.eu/legal-content/
en/TXT/?uri=CELEX:52006DC0833 [Accessed 19" June 2021].
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(peXUM HECOCTOSATEIIBHOCTH) HalpaBiicHa Ha 00ecreYeHne HaIeKaero GyHKIno-
HUPOBAHUS JIMKBUIAIMOHHOTO HETTHHTa HAKAHYHE M B X0JIe 0aHKPOTCTBA.

B Hacrosimeld cratbe OyayT IOCIIEIOBATEIbHO PACCMOTPEHBI OCHOBHBIC
TepMI/IHBI, CBS3AHHBIC C HpI/IMeHeHI/ICM HCTTHUHIA, U HpI/IBCZ[eHLI HpI/IMepBI COFJ'IaIHeHI/Iﬁ
0 HeTTHHTE, ucnosib3yeMblx B EC. CaM MeXaHW3M JIMKBUIAITMOHHOTO HETTHHTA OY/IET
OIKCaH Ha OCHOBE OJTHOTO M3 TaKUX COTJIAIICHHH, KOTOPOE MOJrOTOBJICHO KPYITHEH-
MM 00beTMHEHHEM 0aHKOBCKHX accoluaiiii B pernone. OCHOBHas 4acTh ImyOIiKa-
IIUH TIOCBAIICHA XapaKTEPUCTHKE UCTIOJIb3yeMbIX Ha TeppuTopun EC nmpaBoBbIX pexu-
MOB JINKBHIAIIMOHHOTO HETTHHIA, a B 3aKJIFOUYCHUH aBTOP JeJIaeT BBIBOJIbI B OTHOIIIC-
HUH JIOCTATOYHOCTH perynpoBaHus HeTTHHra B EC 1 OCHOBHBIX TCHICHIIUH B TaHHOM
00J1aCTH.

HeTTUHT, JUKBUAAIUOHHbIA HETTUHT,
MoJI0KeHHEe 0 JMKBUAAUMOHHOM HeTTHHIE U CorjlallieHue 0 HeTTHHIe:
COOTHOIIIEHHEe MOHATH I

[TockonbKy HETTUHT SBIISETCS TEPMUHOM, IPUMEHSEMBIM B OOJIBIICH CTETICHH
cpemu mpodeccnoHamoB B 00MacTH (PMHAHCOBBIX PBIHKOB, HEOOXOJMMO KpaTKOE
BBEJICHHE B TEPMHUHOJIOTHIO, KOTOpasi OyJIeT MCHOIb30BaTHCS B HACTOSIIECH CTaThbe.
[Tox HETTUHrOM ClleyeT IMOHUMATh TPOLIECC, TOCPEICTBOM KOTOPOTO 00s3aTeNbCTBA,
HMEIOLUECS] Yy ONPEAEIEHHOr0 KOHTpPAareHta, W o0053aTeNbCTBa MO OTHOLIEHHUIO
K TaKOMY KOHTpPAareHTy MOT'yT ObITb 3auTeHbl ApYT npoTuB Apyra (Nassetti, 1995:145).
CymecTByeT Heckobko BUAOB HertuHra (Walters, 2020:574), Ho Hambosee 4acto
YIOMUHAIOTCS TIaTeXHBbIA HEeTTHHT (“settlement netting” mnm “payment netting”),
HOBAIIMOHHBIN HETTUHT (netting by novation) u JIMKBUIAMOHHBIN HETTUHT (close-out
netting) (Paulus, 2015:542). C To4uku 3peHUsI KOJTMYECTBAa YYACTHUKOB HETTUHTA BhIJIC-
nsercst aByxcroponHuit (bilateral) m mHorocTOpoHHHWIT (multilateral) HeTTHHT
(Wessels, 1997:188).

[Ipocreiiieit pa3HOBUIHOCTHIO HETTUHTA SIBISCTCS IUIATEKHBIA HETTHHT, IJIS
OCYIIECTBICHHUS KOTOPOTO CTOPOHBI IOTOBAPHBAIOTCS O B3aMMO3a4eTe 0053aTEIbCTB C
OJIHOM M TOH k€ JaTOW MCIOJHEHMS M B OJHOW M Toi ke BamtoTe (Cranston, et al.,
2018:350). [InaTexxHbIA HETTUHT KCIIOJNB3YETCS B XOAC HOPMAIBHOW JACSTEIHHOCTU
MJIATEXKECTIOCOOHOM (PUPMBI U UMEET MAaKCUMAIbHOE CXOJICTBO C OOBIYHBIM 3a4ETOM
(set-off) (Werner, 2012;50). HoBarmoHHBIH HETTHHT Tak)Ke MPUMEHSICTCS B OTHOIIIC-
HUU OJHOPOJHBIX 0053aTENbCTB, OJHAKO B 3TOM Ciydae MpeKpalieHrue OCYLIeCTBIIs-
eTcs Ha OoJjiee paHHEM dTare, T. €. ¢ KaKA0H Hocieayroniei caenkoil, a He B aary
pacueroB. Takum oOpa3om, Kakaasi HOBas CHENKAa «CIMBACTCS» C MPEIbIIyIIeH,
MIPUYEM ITOT MPOLIECC MOXKET MPOUCXOAUTH KaK aBTOMaTHYECKH, TaK U ITyTeM oOMeHa
noareepkneHusmMu (Nassetti, 1995:146).

[Toxainy¥i, HANMEHBIIIEE CXOCTBO C 3a4€TOM UMEET JINKBUIAIIMOHHBIN HETTHHT,
MIOCKOJIBKY €ro MPeIMETOM BBICTYHAalOT HEOJHOPOJIHBIE 005S3aTeNbCTBA C PAa3HBIMU
cpokamu ucrionHenus (Cranston, et al., 2018:350). @opmynupoBaHre TOYHOTO OIpe-
JIeJIeHUs] TUKBUJAIIMOHHOTO HETTUHTa NpeJCTaBiseTcss HerpocToi 3amayeil (Paulus,
2015:542), mosTomy cpeau uccieaoBareseii HeT eqUHCTBa B 3TOM Borpoce. [1o nmero-
LIUMCST TOKTPUHAIBHBIM OIpPEIEICHUAM JIHKBUIAIIMOHHBIA HETTUHT MPEACTaBISET
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co00if mporiecc, COCTOSAMMMA U3 ABYX WK TpeX craauil. CoriacHO nepBoMy MOAXO.Y,
JTAHHBINA BUJI HETTHHTA OCYIIECTBIsIETCs My TeM npekpanienus (Beendigung) ¢punanco-
BbIX KOHTPAaKTOB U B3auMmo3zauera (Verrechnung) mnm canpaupoBanus (Saldierung)
TpeboBanuii mo HuM (Casper, 1996:34, Fuchs, 2013:46). B cooTBeTcTBHM CO BTOPHIM
MOJIXOJIOM JIMKBHIAIIMOHHBIM HETTUHT BKJIIOYAET B ce0s JOCPOUYHOE IMpEeKpaIleHHe
00513aTeNBCTB, UX OIEHKY U B3anmo3auyeT (Benjamin, 2007:268).

CooTBeTCTBYIOIIEE JOTOBOPHOE MOJI0XKEHUE, B CHITy KOTOPOTO OCYIIIECTBIISIETCS
JVKBUIAMOHHBI HETTHHT, MPEJCTABISET COOOW «IOJIOKEHHE O HeTTHHre». Ero
jeranpHas Ae(QUHUIMSA, XOTh U OTpaHUYEHHAs CIydas MM HCIIONb30BaHUs (pUHAHCO-
Boro obecrnieuenus (financial collateral), npuBenena B mynkre (n) cratbu 2(1) dupex-
tuBbl Ne 2002/47/EC (nanee — «/IupektruBa 06 oOecriedeHun»): MOJI0KEHHE O JTIUKBU-
JAIMOHHOM HETTHHIe O3HayaeT II0JOXKEHHE JOroBOpa WJIM 3aKOHA, COIJIACHO
KOTOpOMY TpU HACTYIUIEHWU OOpalleHHs B3bICKaHUSA Ha (PUHAHCOBOE oOecredeHue
00s13aTeNbCTBA CTOPOH IMOAJNIEKAT HEMEIJICHHOMY HCIOJHEHHUIO (aKcelepalun) Uiu
MPEKPAIICHUIO U OIIEHKE C IIEJIbI0 BBISBICHHUS HETTO-CYMMBI, KOTOpasi TOIJICHKHUT
yIUIaTe OJHOU U3 CTOPOH.

[Tpencrasmisiercsi, 4To HauboIEe MOIHOE ONpeieIeHUe JTUKBUIAIMOHHOTO HET-
TUHTa OBLIO TpeutoskeHo ISDA B MOJeIbHOM 3aKOHOAATENBCTBE O JIMKBHIAIIMOHHOM
HETTUHTEe. ACCOLHMANNS HE TOJIBKO SBISETCA pa3pabOTYMKOM Hanboee MoIMyJIspHbIX B
MHpE MPOU3BOAHBIX (PMHAHCOBBIX HHCTPYMEHTOB paMoOuHbIX coriamenuii (GuyLaine,
2009:15), HO 1 BBICTYNAET MOCTOSHHBIM MPOBOJHUKOM HJIe 00 YMEHBIIEHUH PUCKOB
no cornamenusim o Herturre (Paulus, 2015:543). B pamkax 3toii gestensHocTH [SDA
CTaJla aBTOPOM TOCJIEJHEr0 N0 BPEMEHU MPUHATHS CTaHIapTa B 00J1acTH MPaBOBOTO
perynupoBanus HeTTuHra — MogaenbHoro 3akoHa ISDA o nertunre 2018 r. (nanee —
«Monensusiii 3ak0H ISDA 2018») 8, onmy6mukoBarnoro 15 oxtsabps 2018 r.

Ecin u3noxuts npegycMmorpenHoe B MozensHoM 3akoHe ISDA 2018 r. onpene-
JICHWE HETTUHTa MaKCUMAaJIbHO KPAaTKO, TO HETTHHTOM SIBJISIETCS IeHCTBUE (operation)
JIOTOBOPHBIX TMOJIOKEHUH, HampaBjieHHOe Ha (1) mpeKpaimieHue, JTUKBUAALUIO /U
aKcelepanuio mpaB TpeOOBaHMSA WM O0S3aTENBCTB MO OJHOMY WJIM HECKOJIBKHM
(uHAHCOBBIM crenkam, (ii) MoJACUeT WM OLUEHKY CTOMMOCTH TaKHX IpaB U 00s3a-
TEJICTB U KOHBEPTALIMIO MX CTOMMOCTHU B €IUHYIO BAIOTY U (iii) onpeeseHne HeTTo-
OayaHca CTOMMOCTEH IyTeM 3aueTa Ui UHBIM criocoOoM. Eciiu roBoputh 0 npakTuye-
CKHUX acleKTax MPUMEHEHHUS HETTUHIA, TO COOTBETCTBYIOIIME TOJOXKEHHS, Kak
NpaBWIO, coiepxarcs B pamMouyHbIx coriameHusx (Wessels, 1997:188; Jonson,
2015:112), koTOpbIe B CHITy HATUYHS MTOJIOKEHUN O HETTUHIE YaCTO HA3bIBAIOT COTJIa-
HICHUSIMUA O HETTHHTE.

Ornpezenenue coriameHust 0 HeTTUHre, npeanoxkenHoe ISDA, 3Byuunr cnenyto-
oMM obpaszom: «CorjameHne O HETTHHIE O3HAa4yaeT COIIALICHHE MEXIY IBYyMs
JHLIaMHU, TIpelyCMaTpUBAlOIIee HeTTHUHT, BKJItoYast, 0e3 orpaHndeHus, (a) cornamnieHue,
MpeyCMaTPUBAIOLIEE HETTHUHT CyMM, IPUYUTAIOIINUXCS 110 OJIHOMY HJIM HECKOJIBKUM
cornameHusiM o HertuHre; (b) oOeCIeYUTEeNbHBIA OrOBOp, OTHOCSIIUICA K WIH

8 2018 ISDA Model Netting Act and Guide Available at: https://www.isda.org/2018/10/15/2018-model-
netting-act-and-guide [Accessed 19" June 2021].
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ABJIAIOIIMICS YaCTBIO COIMIAIIEHHs] O HETTHHIe» . BaHK ISl MEXIyHApOJHBIX pacye-
TOB MOJI COTJIAIIEHUEM O HETTUHI€ MIOHUMAET MPEXK/Ie BCETrO COTJIAICHUs O HeTTHHIE
ISDA, uTo noguepKuBaeT BaxHOCTh JOTOBOPHBIX CTAaHAAPTOB acconuaiuu. CoriacHo
rioccapuio banka At MEXIIyHapOJIHBIX PacueToB, COTJIAIIEHUEM O HETTUHTE SBIIS-
€TCsl IOTOBOP, KOTOPBIH MO3BOJISIET OCYIIIECTBUTh HETTHUHT CYMM, IIPUYUTAIOLIUXCS T10
CeTKaM, TTOTYMHEHHBIM Pa3HBbIM COTJIAIICHUSIM, YaCTO BKJIFOUAIOIIUM OJTHO HITH OoJiee
IenepanbHpix cornamenuii ISDA.

Pazymeercsi, MeXIyHapOAHBIE COTJIAIIEHHUSI O HETTHHTE, KOTOphIe (haKTHUECKH
MIPETEHIYIOT Ha POJIb UCTOYHUKA lex mercatoria (Lipovtsev, 2012:82) u MoryT Haxo-
JUTBCSL B TI0JI€ 3peHUs baHKka JUIsi MEXyHAPOIHBIX pacuyeToB, HE OTPAHUYMBAIOTCS
crannaptHoit fokymenTauuen ISDA. K npumepy, Tpancrpannynsie onepanuu PETIO
OCYIIECTBIISIOTCS ITyTEM 3aKJIIOUEHHUsI CACJIOK HA OCHOBE JOKYMEHTAlMH, OJArOTOB-
neHHOM MexayHapoaHoi accoruarnueii mo peiHkaMm karmurtaia (ICMA), ocHoBoi
KOTOPOH BBICTYIAET reHepasibHoe cornamenne General Master Repurchase Agreement
(GMRA). Cpenku 3aiiMa 1ieHHbIMA OymMaramMd MOTYT OBITh COBEpPILEHBI HA OCHOBE
renepansHoro cornamenus Global Master Securities Lending Agreement (GMSLA)'!.

B Tom, 4TO KacaeTcs cornameHuii 0 HETTHHTE ISl CIIEIOK, 0a30BBIM aKTHBOM
KOTOpPBIX SIBJIIETCS MHOCTPAaHHAs BaJIlOTa, BUJIHBIE MO3ULMM 3aHMMaeT Komurer mno
BamoTHeIM onepanusM (Foreign Exchange Committee, FXC), mox pykoBoacTBOoM
KOTOPOTO OBLJIO MOATOTOBIIEHO HECKOJIBKO T€HEPAIbHBIX COTJIAlIeHui it (hopBapI-
HBIX W OMNIMOHHBIX JOrOBOPOB, KOTOPHIE XAPAKTEPU3YIOTCS MCIIOJIB30BAHUEM BCEX
TpeX pacnpoCTpaHEHHbIX pa3HOBUAHOCTEH HeTTHHTa. K mpumepy, renepalibHOe coria-
menue IFEMA (International Foreign Exchange Master Agreement) conepx ut
TIOJIOKEHHS O MIATEKHOM, HOBAIMOHHOM M JIUKBHIAIIMOHHOM HeTTuHTe 2,

[TonsiTue “netting agreement”, mepeBeIeHHOE HA PYCCKUH S3BIK KaK «cCOrJIalie-
HUE O B3aUMO3a4eTe», yIoOMUHaeTcs B PyKOBOJCTBE 171 3aKOHOAATEILHBIX OPTraHOB
[0 BOMNPOCAaM 3aKOHOATENbCTBA O HECOCTOATENBHOCTH (nanee — «PykoBoacTBO
FOHUCTPAIJI»)'?. XoTs npaBoBOE peryaupoBaHue HETTUHTA B X0Jie 0AHKPOTCTBA U He
SBJISIETCSI OCHOBHOW 11ebI0 JOKyMeHTa, pekomennanuu 101—107 PyxkoBojcTa
IOHCUTPAJI no3BoNIOT B CiIy4ae NPUHSITHSI COOTBETCTBYIOIIETO 3aKOHO1aTEILCTBA
OrpajiuTh JUKBUIALIMOHHBIA HETTUHI OT HETaTUBHOT'O BIMSHUS UMIIEPATUBHBIX HOPM
KOHKypcHoro mnpasa. Ilon «cornamenueM o B3auMoO3aueTe» B 3TOM JOKYMEHTE
noHuMaercsi popma (pUHaAHCOBOTO JOTOBOpAa MEXKIY IBYMS MU 0oJjiee CTOpOHAMH,
IpelyCMaTPUBAIOIIETO OIPeIeJICHHbIE AEHCTBUSA, K YUCTY KOTOPBIX MOT'YT OTHOCUTBCS
YHUCTBIA pacyeT Mo IUIaTekam, IpeKpalleHHe CAEIO0K C pacueTOM BOCCTAHOBUTEIHHOM
CTOMMOCTH WJIH 3a4€T CYMM I10 IBYM WM O0JIee COTIIAIICHUSIM O B3aUMO3ayeTe.

9 2018 ISDA Model Netting Act and Guide Available at: https://www.isda.org/2018/10/15/2018-model-
netting-act-and-guide [Accessed 19th June 2021].

10 BIS Glossary Updated 1 April 2019. Available at: https://www.bis.org/statistics/glossary.htm?&selection=
214&scope=Statistics&c=a&base=term [Accessed 19" June 2021].

11 Global Master Securities Lending Agreement Version: January 2010 Accessed at: https://www.isla.co.uk/
gmsla-title-transfer/ [Accessed 19™ June 2021].

12 International Foreign Exchange Master Agreement. Available at: https://www.newyorkfed.org/
medialibrary/microsites/fmlg/files/ifema.pdf [Accessed 19" June 2021].

I3 UNCITRAL Legislative Guide on Insolvency Law. Available at: https://uncitral.un.org/sites/uncitral.un.org/
files/media-documents/uncitral/en/05-80722_ebook.pdf [Accessed 19% June 2021].
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[locnenneit no BpeMenu npunstus nedpununueii Herrunra B EC corose sBnsieTcst
omnpeesieHue, mpeioxkeHHoe 3akoHoaaTeneM B Jlupextuse Ne 2014/59/EC (manee —
«upexTtuBa o canarum»). Cornacuo ¢ m. 98 m. 1 ct. 2 JIupeKTuBbI 0 cCaHAIUH JI0TO-
BOPEHHOCTBIO O HeTTHHre (netting arrangement) SIBJIS€TCS JOTOBOPEHHOCTD
(arrangement), B COOTBETCTBUU C KOTOPOW OIpEENICHHOE KOJIUYECTBO TPeOOBaHMIMA
WA 00513aTENTECTB MOXKET OBITh KOHBEPTHPOBAHO B €IMHOE HETTO-TPEOOBAHUE, BKIIO-
Yasi IOTOBOPEHHOCTH O JIMKBUIAIMOHHOM HETTUHTE. B mocnennem ciydae Jlupextina
O CaHallM¥ B TOM YHCJI€ CCBUIAETCS Ha YK€ O3BYUYCHHOE OIpEJICIIEHUE MOJIOKEHHUS O
JMKBUIAIMOHHOM HETTHHIe, peAcTaBiIeHHoe B JlupekTuse 06 obecrieueHHH.

CraHaapTHbIe COIJIALICHHS 0 HETTHHIE
B IIpaKTHKe (pMHAHCOBBIX PHIHKOB EC

JIMKBUIAIIMOHHBIA HETTHHT SIBJISIETCS HEOTHEMIIEMOM YaCThIO CTAaHAAPTHBIX CO-
TIAIICHUH JUTSI 3aKTF0YeHNS (PUHAHCOBBIX CIIETIOK, KOTOpPBIE pa3padaThIBAOTCS U IMy0-
JUKYIOTCSI TPO(QECCHOHANBHBIMU  aCCOIUAIMSIME, TPEACTABISIONIMMHA  HHTEPECH
y4acTHUKOB (puHaHCOBBIX phiHKOB EC. K uncny Takux accoumanuii MOXHO OTHECTH
EBponeiickyro 6ankoBckyro denepanuto (European Banking Federation), o0beauHsr0-
myo 32 HauMOHAIBHBIX OAHKOBCKMX aCCOIMALMU EBPOINEHCKOro OaHKOBCKOTO
CeKTOpa, a TaKXkKe HalMOHaJbHBIE accomuanuu — OpaHIy3CcKyl0 OaHKOBCKYIO
¢enepaunto (La Fédération bancaire frangaise), Hemenxwii OaHKOBCKUE COI03
(Bundesverbanddeutscher ~ Banken), HMcmanckyro  0OaHKOBCKYIO  acCOIMALIUIO
(Asociacion Espanola de Banca) u Ucnanckyro koHbenepanuio coeperaTelibHbIX 0aH-
koB (Confederacion Espafiola de Cajas de Ahorros).

[Tpu 5 TOM Ha3BaHUS CaMUX COTJIAIICHUH YaCcTO YKA3bIBAIOT HA XapaKkTep CIENOK,
3aKJIFOYaeMbIX B COOTBETCTBHH C HUMH. B 0COOEHHOCTH 3TO YTBEP)KICHHE SIBIISETCS
PEJIEeBAaHTHBIM 71l BHEOUPIKEBBIX IEPUBATHBHBIX HJIM CPOUHBIX CIEIOK, I KOTOPBIX
WCTOJIb30BaHNE PAMOYHBIX COTJIANICHUH SBIISETCS INUPOKO PacpOCTPAHEHHOH Mpak-
tukoit (Benzler, 1999:37). Hanmpumep, Bo ®@paniuun ucnosib3yercss PamouHoe cora-
nieHue o0 omnepanusax Ha cpouHbix peiHKax (Convention-Cadre relative aux Opérations
de Marché a Terme), B ['epmanun 1i1st 1iesieit 3aKIIFOYSHUS CIIENIOK C TIPOU3BOAHBIMU
(UHAHCOBHIMM MHCTPYMEHTAaMH Ha CpPOYHOM pBIHKE TpHMEHseTcs PamouHoe
coriameHue Ui CpouyHbIX  (uHaHcOBBIX  chenok  (Rahmenvertrag — fur
Finanztermingeschafte, DRV)'*.

Yacroe ucnonn3oBanue B EBporie (Johansson, 2009:71) HaxoauT pernoHaIbHBIHN
paMouHbIii ToroBop — ['eHepanbHOE coramieHue no (MHAHCOBBIM CAEIIKaM (J1aiee —
European Master Agreement, EMA), Ha OCHOBE KOTOPOTO TaKe MOTYT 3aKJIF0YaThCs
CIeNKH Ha cpodHOM phIHKe. [TonroroBinennoe EBpornelickoit 6aHkoBCKOM (hemeparueit
(EBF), nannoe cornaiienue 1moka He MOKET COCTaBUTh CYIIECTBEHHYIO KOHKYPEHIIHIO
TeHEPAJIBHBIM COTJIAIICHHSIM BEIYIIHX MEXKIYHAPOIHBIX aCCOIMALU, XOTs yBeIu4e-
HUE YacTOThl €ro UCIHOJIb30BaHUS M BO3MOXHO B Oyaymem. Hanpumep, no gaHHbIM

14 NAFMII Master Agreement (2009 VERSION). Available at: https://www.asifma.org/wp-content/uploads/
2018/05/nafmii_master_agreement _2009.pdf [Accessed 19" June 2021].

640 I'PAXIAHCKOE ITPABO



Klementyev A.P. RUDN Journal of Law. 2021. 25 (3), 634—653

Belfius Bank'’, GonbIMHCTBO BHEOMpPKEBBIX (DMHAHCOBBIX CHEIOK 3aKIIOYAETCS
JTaHHBIM (PMHAHCOBBIM MHCTUTYTOM Ha ocHoBe cornauienniit GMRA, ISDA u GMSLA,
a ponst EMA sBiseTcss 3HAaYMTENbHOM TOJNBKO B OTHOILUEHWH JEPUBATHBHBIX
JIOTOBOPOB (28%).

Tem He MeHee, TOCKOIbKy EMA sBisieTcs € ITMHCTBEHHBIM HOCSIIUM MEXyHa-
POAHBIN XapakTep COrjalleHHeM, CeHalIbHO CO3/JaHHbIM i ucnoib3oBanus B EC,
MPECTABIACTCS HEOOXOAMMBIM YISIUTh EMy caMOe TpUcTaibHOe BHUMaHue. Hanbo-
nee aktyanbHOM Bepcuedn EMA sBisiercst cornamenwe, noaroroBieHHoe EBF
B coTpynHudecTBe ¢ EBpomeiickoit denepamnmeii coeperarenpapix 6ankoB (European
Savings Banks Group) m EBpomeiickoii accomuanuieil KoONepaTUBHBIX OaHKOB
(European Association of Cooperative Banks) B 2020 r., cMeHuBIIEe O0Jiee PaHHIOKO
Bepcuto 2014 r. C Touku 3peHus crpyktypsl EMA 2020 cocTouT U3 ABYX 4acTeil:
O6umx mnonoxenuit (General Provisions)'® u Oco6eix monoxenuii (Special
Provisions)'”.

OtnenbHbIE CAENKH, HOTUUHSOLIKECS YeaoBUsIM EMA, MOryT 3akino4aThCs Kak
YCTHO, TaK U TIPH MOMOIIH APYTUX CIIOCOO0B KOMMYHHKAIMH 'S, IpH 3TOM HE3aMeLTH-
TEJBHO MOCIIE JOCTHKEHUS IOTOBOPEHHOCTH O C/IETIKE CTOPOHBI JOJIKHBI OCYIIECTBUTh
OOMEH TOATBEPKACHUSMH, COJIEP)KAIIUMH €€ YCIIOBHS, OJHAKO OTCYTCTBHE TaKUX
HOATBEPK/ICHNH He OKa3pIBaeT BIMSHMS HA JeHCTBHTENBLHOCTH clenok'’. Pasnen 3
COTJIAIIEHUS! MPETyCMaTPUBACT MOPSIOK OCYIIECTBICHUS IUIATEKEH W MCIIOIHEHHS
00513aTeNLCTB, B COOTBETCTBHU C KOTOPBIM CTOPOHBI 00sI3aHBI OCYIIECTBIISATH IJIATEKH
WJIM IOCTaBKY LIEHHBIX OyMar 1o cJielKkaM B COOTBETCTBUHU C UX YCIOBHSIMH, 32 UCKITIO-
YEHHEM CJIy4aeB, KOT/Ia OJIHa U3 CTOPOH JOMYyCTUJIa HapylIeHHe 0013aTeNbCTB.

CrangapTHbIe yCIOBUS OTACIBHBIX CAEIOK HAXOIAT OTPaKEHUE B TaK Ha3bIBae-
MBIX «IIPOIYKTOBBIX» npuioxkeHusx (Product Annexes), Takux kak [lpunoxenue nis
caenok perno (Product Annex for Repurchase Transactions), [Ipunoxenue ams 3aitMoB
neHHbIx Oymar (Product Annex for Securities Loans Transactions), [Ipunoxenne mist
nepuBatuBoB (Product Annex for Derivative Transactions). Paznen 4 EMA BxirouaeT
B ce0st HA0Op KIIACCHUECKUX 3aBEPEHUH, MPUMEHUMBIX B KOMMEPUYECKIX KOHTPAKTAX,
TaKue KaK HaJUIe)alasi perucTpanys U CylIeCTBOBAHNE KOHTpAreHTa, HaJIu4ue Kop-
MOPATHBHBIX OJOOPEHUH, MOJTHOMOYHMIA Ha 3aKIIOYEHUE COTJIAIICHHs, OTCYTCTBUE
HapyUIeHUH 3aKOHO/ATEeNbCTBA U KOPIIOPATUBHBIX JOKYMEHTOB, MOJIYYeHHE HE00XO0-
JUMBIX COTJIACOBAHUI TOCYIaPCTBEHHBIX OPTaHOB, IEHCTBUTEIILHOCTD 00S3aTENIBCTB.

[TonoxxeHus o HETTUHTE BKIIIOUEHBI B pa3aensl 3, 6 u 7 cornamenus EMA. Eciau
B YK€ YIIOMHHABILIEMCS pa3jieie 3 COrfalieHus UAET peyb O IUIATeKHOM HETTHHIE, TO
paznensl 6 1 7 peryaupyroT 0oJiee CI0KHYIO MPOLEAYPY JIMKBUIAIIMOHHOTO HETTHHTA.

15 European Master Agreement: experience at Belfius Bank Frankfurt, ECB — OMG meeting June 3rd 2019.
Available at:  https://www.ecb.europa.eu/paym/groups/pdf/omg/2019/201906/2019-06-03_ OMG Item?2
European_Master Agreement_views_of Belfius.pdf?cc51ea798d701e060edc99e2c48c3fe6 [Accessed
19™ June 2021].

16 Master Agreement for Financial Transactions General. Provisions Edition 2004. Available at:
https://www.ebf.eu/wp-content/uploads/2017/07/02GeneralProvisions-Edition2004-2004-02690-01-E.pdf
[Accessed 19" June 2021].

17 Master Agreement for Financial Transactions. Special Provisions. Available at: https://www.ebf.eu/wp-
content/uploads/2017/07/EMA-Special-Provisions-final.docx [Accessed 19" June 2021].

18 TTynxr 2(1) O6mux nonoxenui 2020 r.

19 Mynxr 2(1) O6mux nonoxenui 2020 r.

CIVIL LAW 641



Knemenmoes A.11. Bectuuk PYJIH. Cepusi: FOpuanueckue Hayku. 2021. T. 25. Ne 3. C. 634—653

OCHOBaHHSIMU JJIS1 €70 OCYIIECTBIICHUS SIBIISIIOTCS COOBITHS HercoMHeHus (events of
default), k yncity KOTOPBIX OTHOCATCSI HEOCYILIECTBICHHE TOCTABKH U ILIaTeXka, COObI-
The OaHKpPOTCTBA, HApyIIEHUE O0s3aTENbCTB MO CHEIHUAIBHBIM CIEJIKaM, Kpocc-
nedonT, HeACHCTBUTENLHOCTh 00eCieUeHUsI U UHbIe OCHOBaHMs. OTIENbHO BBIICIIS-
eTcs IpeKpalieHne BCIeICTBIE U3MEHEHUs 00cToaTenbeTB (change of circumstances),
K KOTOPBIM OTHOCSITCS] HAJIOTOBBIE COOBITHS, HE3aKOHHOCTh, HEBO3MOXHOCTh UCITOJTHE-
HUSl 0053aTeNbCTB M yXyAIICHHUE (UHAHCOBOTO COCTOSIHUS CTOPOHBI COTJIAIICHHS
BCJIEICTBHE KOPIIOPATUBHOMN pEOpraHnU3alHH.

[Tpy HamMUMKU cOOBITHS HEUCTIOTHEHUSI KOHTPAreHT IOy CTUBIIECH BO3HUKHOBE-
HUE TaKOro COOBITHS CTOPOHBI MOYKET HANpaBUTh €l YBEJOMJIEHUE O MPEKpaIEeHUH
0053aTeIbCTB M0 BCEM CIEJIKaM M Ha3HAYUTh JaTy JOCPOYHOrO MpPEeKpalleHus, KOTo-
pasi 10JKHA HACTYIHUTh He no3:ke 20 KaJeHAapHbIX JHEH ¢ JaThl HAPaBICHUS TaKOTO
yBeZoMIIeHHd. B cirydae TMKBUAIMKM UK BBEICHUS Ipoleayp OaHKPOTCTBA MpeKpa-
ieHre 0043aTeIbCTB OCYIIECTBIISIETCS B aBTOMATUYECKOM MOPSIKE, €CIIM CTOPOHBI HE
npexycMoTpen nHoe B OcoObIX MONTOKEHUsIX. B menoM «3amyck» TUKBHIAIIMOHHOTO
HETTHHTa 0€3 YBEIOMIICHUS B cilydae OaHKPOTCTBA SIBISIETCSA JOBOJIBHO pacipocTpa-
HEHHBIM SIBIICHUEM, B CBSI3U C YEM Ha BOBMOKHOCTh aBTOMATHUYECKOTO OCYIIECTBIICHHS
JMKBUIAMOHHOTO HETTHUHra HEOJHOKPATHO OOpaIlaioch BHUMAHHE U B JOKTPUHE
(Boger, 2013:235; Keijser, 2014:58).

[Tpu npekpameHnn 00s3aTeIbCTB BCIEACTBUE U3MEHEHHSI OOCTOSATENBCTB Ipe-
KpallleHHE OCYILECTBISIETCS B OTHOIIEHNHU HE BCEX, a JIMIIb 3aTPOHYTHIX COOTBETCTBY-
IOLIUM COOBITHEM clieloK. Kpome Toro, B HEKOTOPBIX CIIydasiX MPUMEHSIFOTCS IEPUOIbI
oxkuganus (waiting periods) 1 BO3MOXKHOCTb OCYIIECTBUTD Mepeaady 00s3aTeIbCTB MO
3aTPOHYTHIM CIETKaM (priIHagaM KOHTpareHTa Uiu HHBIM JIMIAM.

CocraButenu nokyMeHTanuu EMA onepaTuBHO pearupyroT Ha U3MEHEHUS pe-
rynsTopHoro nasmmadgra. B wactHocTH, B OTBET Ha npuHATHE Permamenta EMIR?
u JlenernposaHHoro 3aK0HOAaTeNbCcTBA>! EBF omy6nuKoBana crienuanbHOe IPHIoKe-
nue EMIR Annex. B nenom Pernament EMIR ycranaBnuBaeT efvHble npaBuiia s
COBEpPILIEHHS BHEOUPIKEBBIX CAEITIOK C MPOU3BOIHBIMU (PUHAHCOBBIMU HHCTPYMEHTAMHU
C LEJIbIO CHMKEHUS PUCKA, CBSI3aHHOTO C 3TUMU CIEJIKAMH, a TAaKK€ CBOEBPEMEHHOTO
MPEOCTABIIEHUSI OTYETHOCTU IO CHeNKaM peryaupyoumm opraHaMm. CooTBet-
cTBeHHO, mpuioxkenne EMIR Annex npegycmarpuBaeT HampasiieHHE HH(POPMALIUU O
C/IeKaxX TOProBOMY pErNo3UTapHuio, CBOEBPEMEHHOE MOATBEPKIACHUE (aKTa 3aKiIroue-
HUS CIEJOK W OCYILECTBICHHE TaK Ha3blBaeMOH pekoHcwsinuu (reconciliation),
T. €. CBEPKHM B3aUMHBIX TPEOOBAHUM IO 3aKIFOUEHHBIM KOHTPAKTaM.

Bonpoc o mpaBe, npuMEHNMOM K COTJIAIIEHUSIM O HETTHUHTE, 3aKII0YaeMbIM B
EC, ne npencrasmisier 0co00i CIIO)KHOCTH, MOCKOJBKY AoroBopHoe mpaBo EC Obuto

20 Regulation (EU) No 648/2012 of the European Parliament and the Council of 4 July 2012 on OTC
derivatives, central counterparties and trade repositories. Available at: https:/eur-lex.europa.eu/
legal-content/EN/TXT/?uri=celex%3A32012R0648 [Accessed 19™ June 2021].

21 Commission Delegated Regulation (EU) No 149/2013 of 19 December 2012 (“Regulation No 149/2013”).
Available at: https://eur-lex.ecuropa.cu/legal-content/EN/TXT/?uri=CELEX%3A32013R0149 [Accessed
19% June 2021].
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YHUDUIUPOBAHO ITyTeM NpuHATHs Pernamenta Pum 1?2, a panee myTem npunstus Pum-
CKOI KOHBEHIIMM O IpaBe, IPUMEHUMOM K JOTOBOPHBIM 0Os3aTenscTBaM. IIyHkT 3(1)
PernamenTa Pum I npexycMarpuBaer, 4To JOroBOp JOJKEH PETYIUPOBATHCS MPABOM,
U36paHHEIM cTopoHamMu™, [Ipu 5TOM Takoii BEIGOP MOXKET OBITH IPAMO BHIPAKEH MIIH
poHCTEKaTh U3 00CTOATENHCTB Jiena. [lockonbky Hanbosee MUPOKO NPUMEHsIEMbIE Ha
MPAKTHKE COTJIAIICHUS O HETTUHTE COJAEpKAT IMOJIOKCHUS O TPUMEHUMOM IIpaBe
(Boger, 2013:237), TO K OTHOIIEHUSM 110 HETTHHTY C Y4aCTHEM IOPUINYECKUX JIHII U3
EC Oyner npuMeHsAThCS TPaBo, YKa3aHHOE B TAKOM COTJIAIICHUH.

OmmmuutensHO 4yepToii EMA  sBIsieTCs BO3MOXHOCTh 0o0jiee CBOOOTHOTO
BBIOOpa JOTOBOPHOTO CTaTyTa, HEXETH YeM B APYTHX COTJAIICHHUSX O HETTHHTE.
B yactnocTh, B Paznene 11 EMA «lIpumenumMoe npaBo, IOPUCIUKLINSA U apOUTPaXd»
yKa3aHo, YTO CaMO COIJIalIEHHE U JIt0Oble BHEOTOBOPHBIE 0053aTEIbCTBA, BO3HUKAIO-
IIMe B CBSA3U C HUM, PETYJIUPYIOTCSA U TOJKYIOTCS B COOTBETCTBUU C IPaBOM, U30paH-
HBbIM cTOpoHaMH B OcCOOBIX MOJOXKEHUSX COIJIAIlIeHHs], KOTOpble, B CBOIO OY€pe.b,
JIAI0T CTOPOHAM BO3MOXHOCTb YKa3aHUs J1F000ro npuMeHnmoro npasa. Ecinu ke Takoit
BBIOOp HE OCYIIECTBIEH, TO coryiacHO MyHKTY 11(1) EMA mpuMensiercs mpaBo CTpaHsbl,
B KOTOPOW HaxoAsaTcst oCHOBHBIE o(uck (principle offices) cropow.

IpyneHunanbHBIA pe:XUM MPaBOBOro peryanposanus HertuHra B EC

Bynyuu HanpaBiieHHBIM Ha OJiepKaHUe (PUHAHCOBBIX MHCTUTYTOB «Ha IIaBY»
(as a going concern) (Cranston, et al., 2018:31), npyaeHunaabHOE PEryJIUpPOBAaHUE SIB-
JSIETCSI YaCThl0 OAHKOBCKOTO PETYyJIMPOBAHMS M CTAaBUT CBOEH 1LIETBbIO «oOecreueHue
CTaOUIIBHOTO U HAJIeKHOTO (PYHKIMOHUPOBAHUS OAHKOBCKOM CHCTEMBI TOCY/1apCTBa B
IIEJIOM, a TaKXkKe 3alIUTy uHTepecoB BkiaquukoBy (Erpyleva, 2011:25). Onaum u3 kom-
MOHEHTOB TPYJCHIIMAIFHOTO PETYJIUPOBAHUS BBHICTYIIAET YCTAHOBICHHE MHHHMAJIh-
HBIX TpeOOBAaHMU K JOCTATOYHOCTH KalWTalla, BHEIPEHHE KOTOPBHIX OBLIO BBHI3BAHO
arpecCMBHON MONMUTUKOW KPEIUTHBIX OPTaHU3allMil MO BO3AEHCTBUEM KOHKYPEHIIMHU
B OaHKOBCKOM cektope B 60-¢ u 70-¢ rr. (Erpyleva, 2004:182).

Benymias posb B 3TOM mporiecce Ha TI00aabHOM YPOBHE MIPHHAIIEKUT ba3zerns-
CKOMY KOMUTETY 10 OaHKOBCKOMY Ha/30py (nanee — «bazenbckuit komureT»). M3Ha-
yasibHO cTaHjapt basenbckoro komutera «MexayHapoHas KOHBEPreHIMs U3Mepe-
HUS KalUTajla ¥ CTAHAApTOB KalluTalay>*, Takxke U3BECTHHIH kak basens I, ne nmpusna-
BaJI JIMKBUAALMOHHBIA HETTHHT JUIsl LeJield YMEHbIICHUs Harpy3ku Ha kanuTain. [Ipu-
YUHOW JJIi TAKOTO OTHOLICHHS SIBJISJIOCH OMACeHHE, YTO JUKBHUIATOP KOHTpareHTa
0aHKa OTBEpPIrHET JOTOBODP, SIBJISIOLIMIACS HEBBITOAHBIM /s fospkHUKa (Paul, 1995:93).
[Ipu »TOM, He >kenmas co3JaBaTh CTUMYJBI IS OTKa3a OT HCIOJIb30BaHUS

22 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law
applicable to contractual obligations (Rome I). Available at: http://eur-lex.europa.eu/legal-content/en/
ALL/?uri=CELEX%3A32008R0593 [Accessed 19" June 2021].

23 Bonee Toro, npeamOyina Pernamenta Pum [ npsimMo ykasbIBaer, uto «cBo6G0/1a CTOPOH BHIOUPATH TIOUIEKAIIEE
NPUMEHEHHIO MIPABO JOJDKHA BBICTYNATh OJHUM U3 KPacyroJbHBIX KaMHEH CHCTEMBI KOJUIM3HOHHBIX HOPM B
00J1aCTH JOTOBOPHBIX 005I3aTEILCTBY.

24 International convergence of capital measurement and capital standards. Available at: https://www.bis.org/
publ/becbs04a.htm [Accessed 19" June 2021].
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JUKBUJAIIMOHHOTO HETTUHTA, ba3enbckuil KOMUTET yKazaj, YTO MPOJOJIKUT paboTy
HaJl OLEHKOM JOMyCTUMOCTH Pa3IUYHbIX BUOB HETTHHIA.

Htorom sToii pabothl crana myOnukanus KoHCYIbTaTUBHOTO MpPEIIOKEHUS
bazensckoro komurera B amnpesie 1993 r., ycTaHOBUBIIET0 MUHUMAaJIbHBIE KPUTEPUU
JUIS TIPU3HAHUS JIMKBUIAIMOHHOTO HETTHHTA. TaKUMH KPUTEPHUSIMH BBICTYIIHIIH:
(1) mamuume AOTOBOpAa WIIM KOHTPAaKTa O HETTHHIE C ONPEICIICHHBIMH yCIOBHSIMH,
(2) HanMUMe FOPUIMYECKOTO 3aKIFOUYCHHUS O ICUCTBUTEIIBHOCTH HETTHHTA BO BCEX MPH-
MEHUMBIX IOPUCIUKIUAX U (3) IpUMEHEHHUE NMPOLENYp MO OTCIEKUBAHUIO N3MEHEHUI
B 3aKOHO/ATEJbCTBE.

B 1994 r. B crangapt bazens | OblIM BHECEHBI U3MEHEHUS, HANPaBJICHHbIE HA
BHepeHue 3tux npemanoxennit (Paul, 1995:93), a 8 2004 r. Ob11 0yOIMKOBaH OOHOB-
JeHHbId ctanaapT basenbckoro komurera «MexayHapoiHas KOHBEPIeHLUST U3MeEpe-
HUS KalyTajga U CTaHJIapTOB KaluTaia: HoBbie oaxo e (basens II)25, cojepKaIuit
HOJIOKEHUs: 0 HeTTtuHre. [Ipu3HaHue NBYCTOPOHHHMX COIJIAIIEHWH O HETTUHIE OCY-
HIECTBIISUIOCH TPH HAJIWYUHU OTPEICIICHHBIX IOJIOKCHUH B CaMUX COTJIAIICHHSIX H
HAJIMYMU YBEPEHHOCTH B TOM, YTO OHM OyIyT ropuandecku ucrnoaHuMbiMu (legally
enforceable) B kax10# 3aTpOHYTON IOPUCIUKIIMM MIPU HACTYIUICHUH COOBITHS HEUC-
TOJIHEHHS BHE 3aBUCHMOCTH OT HECOCTOSTEILHOCTH MIIH GaHKPOTCTBA KOHTpareHTa”,

MesxayHapoaHbIe CTaHAAPTHl PETYIMPOBAaHUS OAHKOBCKOW JEATEILHOCTH BCE-
I71a OKa3bIBAJIM BIMSHUE HA MIPABOBOE PEryJupoBaHue 3Toro cekropa B EC — eme Ha
py0exe 80—90-x rr. HOpMAaTUB JOCTATOYHOCTH KamuTalla PeryaupoBalics MOCpe-
ctBoM Tpex aupektuB (Erpyleva, 2004:198). CoBpeMeHHOE NPy IEHIIMATBHOE PETYIIH-
poBanue Ha Tepputopuu EC npeacTaBieHo Tak HazbiBaeMbIM makeToM CRD IV, koto-
peii coctout n3 Jupextussl Ne 2013/36/EC?” u Permamenta (EC) Ne 575/2013%,
JlaHHBIN TaKkeT peryiaupoBaHus ObL1 mpepiokeH EBponeiickoit komuccueit 20 uros
2011 r. v npeaHa3HavyeH A peanu3anuu TpedoBanuii ctangapta baszens I11.

O06a nokyMeHTa TpeOyIOT COBMECTHOTI'O MPOUYTEHUS COTIACHO MX IpeamOyiam,
OJTHAKO TTOJIOKECHHS O HeTTHHTe coaepxkarcsa B Permamente (EC) Ne 575/2013, Bery-
nuBiieM B cuiy ¢ 1 ssaBaps 2014 r. Crates 296 qaHHOTO JOKYMEHTAa HOCUT Ha3BaHUE
«TPU3HAHUE JOTOBOPHBIX COTTIAIICHUN O HETTUHIE» U COACPKUT TPEOOBAHUS 11 IPU-
3HAHUS HETTUHIA YIIOJHOMOYEHHbIMU opraHamu ctpad EC s neneid npyneHuuaib-
HOTO peryiupoBaHus. JlaHHbIE OJIOKEHUS [TOYTH JOCIOBHO MOBTOPSIOT TPeOOBAHUS
BBIIIE O3BYYEHHBIX CTaHAapToB baszenbckoro komurera. CornameHus O HETTHHIE
JOJKHBI OBITH IOPUINYECKU JEHCTBUTENBFHBIMU U MOAJSKAIUME TPUHYAUTEIHLHOMY
WCIIOJTHEHUIO BO BCEX MPUMEHHMBIX FOPUCAMKINAX, MPEIOCTaBISAThH BO3MOXHOCThH

25 International convergence of capital measurement and capital standards. Available at: http://www.bis.org/
publ/bcbs107.pdf [Accessed 19 June 2021].

26 [Tynxr 173 Crangapra basens II. International convergence of capital measurement and capital standards.
Available at: http://www.bis.org/publ/bcbs107.pdf [Accessed 191 June 2021].

27 Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity
of credit institutions and the prudential supervision of credit institutions and investment firms, amending
Directive 2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC. Available at: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex:32013L0036 [Accessed 19 June 2021].

28 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential
requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012.
Available at: http://eur-lex.europa.eu/legal-content/en/TXT/?uri=celex%3A32013R0575 [Accessed 19th June
2021].
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MPEKPALLEHUS CACTIOK «MCIPAaBHOMY» KOHTPAreHTy U COJIeP>KaTh BO3MOXKHOCTh 3aueTa
HETTHHIa B OTHOILIEHUU MOJTYYEHHBIX CYMM.

Takum 06pa3zom, Ba)KHOE MECTO B YMEHbBIIEHUH HArpy3Kd Ha KamuTajd MyTeM
3aKJIIOYEHUs corjaleHnii o HerTuHre B EC 3aHUMarOT IOpUIMYECKHUE 3aKITIOYEHUS O
HerTuHre. Kak mpaBuio, Takue 3aKIIOYeHHs MyOJUKYIOTCS TpohecCHOHATbHBIMU
aCCOLMAITMSIMU, OTBETCTBEHHBIMH 3a TOATOTOBKY CTaHAAPTHOW JOKYMEHTAIHH
o ¢uHaHcoBbIM caenkaMm. K nmpumepy, ISDA perymnspHo o6HOBISET HHPOPMALIUIO O
MOJIyYEHHBIX FOPUIMYECKHX 3aKIYEHHUAX — B HACTOSIIEE BpPEeMsl accoluanueit
MTOJTYYEHBI 3aKJIFOUEHHUsT 00 MCIIOJIHUMOCTH HETTHHTa (netting opinions) u3 75 ropuc-
muknmiir’. EBF MPEIOCTABIIAET 3aKIFOUCHHS B OTHOIIIEHUY CBOMX CTAHAAPTHBIX COIJIa-
meHui mo 3anpocy>’.

Jig mony4yeHus: IOpPUIMYECKOrO 3aKIIOYEHUs COOTBETCTBYIOIIAS acCOLUAIIMs
CaMOCTOSITENTFHO BBIOMPAET IOPUAMYECKOTO KOHCYJIbTaHTA U 3a/1a€T €My BOIIPOCHI,
OTBETHI HAa KOTOpbIE HEOOXOJIUMBI JJIsi COOTBETCTBUSI KPUTEPUEM MPYICHIIMATIBEHOTO
perynupoBanus HertuHra B EC. K mpumepy, B 3anpoce Ha NpeaocTaBlieHUe ouepe-
HOro ropuamdeckoro 3akmoueHns (Request for New Advice)’! ISDA BriacHseT
BO3MOJKHOCTh TIPEKpAIIEHUs] BCEX CIEJIOK MO TeHEepaIbHOMY COTJIANICHHUIO ITyTeM
HamNpaBJICHUS YBEJAOMIICHHS WJIM B aBTOMAaTHYeCKOM Tmopsjake (automatic early
termination), BO3MOXHOCTb MPUHYAUTEIBHOTO HCIIONHEHHUS TTOJIOKEHUH O B3aMO3a-
gyeTe 00pa30BaBIIMXCSI CYMM H JIOITyCTUMOCTh UCIIOJIb30BaHUS HHOCTPAHHOW BaIOThHI
B OTHOIIICHUU TPEKPAIIaeMbIX 00s3aTeIbCTB B X0/1¢ OaHKPOTCTBA.

B HekoTOpBIX Cllydasx NPpUHLMIIMAIBHOE 3HAaYCHHE UMEET MOPSIOK MpeKparie-
HUS 00513aTENIbCTB B XOJI€ JIMKBUIAAIIMOHHOTO HeTTUHTA. K mpuMepy, B IOpUAMYECKUX
3aKJII0UEHUsIX 110 TipaBy [ 'epmanuu u Poccun ykazano, 4To Jiisi IpU3HAHKUS HETTUHTA B
STUX IOPUCIUKIUAX 11eIECO00pa3HO UCTIOIB30BATh OMIIMIO C aBTOMATUYECKUM MIPEeKpa-
menueM (Paech, 2014:428), mockonpKy 3aKOHOJATEIBCTBO 3TUX CTPaAH MperycMaTpu-
BAaeT, YTO MPHU BBEIICHUU MPOLEAYP HECOCTOSITEILHOCTH BCE CICIKH, 3aKITFOUCHHBIC B
paMKax reHepajIbHOI0 COIIAIEHUS, MOAIEKAT NPEKPALIEHHUIO C JaJIbHEHIIINM BBIYHC-
JICHHEM HETTO-00s13aTeIbCTBA.

PesxuM HecoCTOSATENbLHOCTH: Oﬁlllaﬂ XapaKTEPpUCTUKA

B noxnane [pesnaenta EBponelickoro 5JkOHOMHYECKOT0 U COITUATBLHOTO KOMU-
Teta*?, omy6nukoBaHHoOM emie B 1994 r., moguepkuBanach He0OOXOAUMOCTh obecreue-
HUA ﬂCﬁCTBI/ITCHbHOCTI/I JIMKBUJAIITMOHHOT'O HETTHUHIQA. B HACTOAIICC BPCM PCIKUM
HECOCTOATENBHOCTH 00ECIIeUnBAETCS COBOKYITHOCTHIO IMPEKTHB U pernamenToB EC,

2 ISDA Opinions Overview. Available at: https://www.isda.org/opinions-overview [Accessed 19™ June 2021].
30 The EMA Legal Opinions Are Available to Banks Subscribing to the EMA Legal Opinions Program.
Available at: https://www.ebf.eu/home/european-master-agreement-ema/ [Accessed 19™ June 2021].

3l The legal enforceability of the close-out netting provisions of the ISDA Master Agreement
and their consequences for netting on financial statements. Available at: https://www.isda.org/a/FgiDE/
the-effectiveness-of-netting.pdf [Accessed 19™ June 2021].

32 Opinion of the Economic and Social Committee on the Proposal for a European Parliament and Council
Directive amending Council Directive 89/647/EEC with respect to the Supervisory Recognition of Contracts
for Novation and Netting Agreements. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/
uri=CELEX:51994AC1001 [Accessed 15™ June 2021].
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4acTb U3 KOTOPBIX HEMOCPEICTBEHHO HAampaBieHa Ha PEeryJiMpoBaHHE OTHOILECHUMN
HECOCTOSITENIbHOCTH, B TO BpeMsI KaK JJpyras 4acThb 3aTparuBaeT BOMPOChl 0aHKPOTCTBA
onocpenosanHo. K nmepoit rpymime otrHocsarces Jupextuna Ne 2001/24/EC «O peopra-
HU3aIUU U JIMKBUJALNN KPEIUTHBIX OpraHu3aiuii», a Takxe [upektuBa o caHaIMH.
Ko Bropoii rpymnne otHocstes JupekrnuBa Ne 1998/26/EC «O6 okoHYAaTENbHOCTH pac-
yeTa B IUIATEXKHBIX CHCTEMaX M CUCTEMax pacyera IO IIeHHbIM Oymaram» (Jajiee —
«/lupextuBa o pacuerax») u dupextuna Ne 2002/47/EC «O ¢unancoBom obecreue-
Hum». [Ipu 3TOM 00IIMM aKTOM, HA OCHOBE KOTOPOTO OCYIIECTBIISIOTCS MPOLIEAYPbI
6ankporcTBa Ha TeppuTopun EC, B TOM YuCIie TpaHCTPaHUYHOTO, SIBIIsieTC Pernament
(EC) Ne 2015/848, mpunstsiii 20 mast 2015 T.

Hertunr ynomunaetcs B npeam0Oyie k Permamenty (EC) Ne 2015/848 B koHTEK-
cte lupektussl 0 pacyerax. [IyHkT 71 npeamOyibl JaHHOTO HOPMAaTUBHOTO aKTa MO/~
YEPKHUBAET, YTO €IMHCTBEHHBIM CTATyTOM, IPUMEHSEMBIM 10 OTHOILICHHIO K TJIaTeX-
HBIM CHUCTEMaM, B KOTOPBIX OCYIIECTBISETCS HETTHHT, SIBJISETCS 3aKOHOAATEIBCTBO
CTpaHbl, IPUMEHUMOMN K COOTBETCTBYIOIIEH IUIATEKHOW CUCTEME WIH PBIHKY. B MHBIX
nonoxkennsix Permamenta (EC) Ne 2015/848 kakoe-mnb0 ynmoMWHAaHUE O HETTHHTE
OTCYTCTBYET, OJJHAKO B JOKYMEHTE COJEPIKATCS MOJIOKEHUS O MOPSAAKE OCYIIECTBIIE-
HUs B3auMo3adera. Tak, myHKT 1 crarbu 9 Permamenta (EC) Ne 2015/848 npemxycmar-
pHUBAET, YTO OTKPBITHE MpoLEAYp OaHKPOTCTBAa HE JOJIKHO IMPEMSITCTBOBATH IPABY
KpEIUTOPOB MOTPeOOBaTh B3aUMO3aueTa UX TPeOOBaHUI 110 OTHOILLEHHUIO K TpeOoBa-
HUSIM JIOJDKHUKA, €CJIM TAaKOW B3aMMO3a4eT pa3pelleH MpaBoM, MPUMEHUMBIM K TpeOo-
BaHUSAM HECOCTOSITEILHOTO JOJKHUKA.

Amnanoruuno B Jlupextuse Ne 2001/24/EC, perynupytoliei BOpoch! peopraHu-
3allMM U JMKBUAALMU KPEAUTHBIX opraHusanuil Ha tepputopun EC, 3aTparusarorcs
BOTIPOCHI B3aMMO03a4eTa, KOTOPBIN SIBJISICTCSI MHCTUTYTOM, OIM3KUM HeTTHHTY. [o ee
npusiaTHd B EC He CylecTBOBaJIO €IMHBIX IPABOBBIX HOPM O MOPSAIKE MPOBEACHUS
MEpPONPUATHH 110 GHUHAHCOBOMY O30POBIICHHIO, PEOPTraHU3alNU U JIUKBHIAIMH Kpe-
muTHBIX opranm3anuid. CormacHo Qupektuse Ne 2001/24/EC (crates 10) Bce mporiie-
Iypbl 0aHKPOTCTBA JOJDKHBI OCYIIECTBIATHCS B COOTBETCTBHU C IIPABOM MECTa OTKPHI-
TUSI KOHKYPCHOIO IPOM3BOJCTBA B OTHOUIEHUU KPEIUTHOH opranusauuu (lex fori
concursus). JlaHHOe NpaBoO PEryJIUpyeT, B YACTHOCTH, PEKUM UMYIIECTBA KPEJUTHOU
OpraHu3aliy, MOJHOMOYHS JUKBUIATOPA, YCIOBUS IPUMEHEHHS B3aUMO3a4eTa, BIU-
SHUE JIMKBUJALMOHHBIX MPOLEAYP Ha AEHCTBYIOLIME JOIOBOPHI, MOPSIOK HECEHUs
pacxo/IoB.

JlupekTBa 0 pacderax SBISETCS HanOoJiee pAHHUM HOPMATHUBHBIM aKTOM, pe-
TYJUPYIOLIMM IPOLeypy HETTUHTa Ha TeppuTopun EC, M IpUMEHsAeTCs K IIIaTEKHBIM
cucTeMaM, KOTOpbIe TIOAYMHSAIOTCS MpaBy J000r0 u3 rocynapcts — uiaeHoB EC BHe
3aBUCHUMOCTH OT BaJIOThI pacyeToB. [Ipu 3ToM o miiaTeXxHON CUCTEMON TOHUMAETCst
(hopmanbHOE B3aUMOICHCTBHE MEKY TpeMs U 00JIee yIaCTHUKaMH, KOTOPOE OTBEYaeT
pALY KpUTEpUEB, U3TOKEHHBIX B J(MpeKTHBE O pacueTax. Y4aCTHUKAMU IUIaTEKHON
CUCTEMBI MOTYT BBICTYIIaTh KPEIUTHBIE OpraHU3aU1, UHBECTUIIMOHHBIE (PUPMBI, ITyO-
JMYHbIe 00pa30BaHUs, LIEHTPAIbHBIE KOHTPAreHThbl, paCue€THbIE areHThl U KIUPUHIO-
Bble Masarhbl. COrIacHO ONpe/IeNICHUIO HETTUHTA, IPUBEJCHHOMY B IIEpeuHe TEPMUHOB
U ornpeneneHuit JJupeKTHBBI 0 pacyeTax, HETTUHT MPEACTABISET COO0M KOHBEPTALIUIO
B elMHOE TpeOOBaHNE WM HETTO-0053aTeNILCTBO MPaB U 00s3aTEIbCTB, BOZHUKAIOIINX

646 I'PAXIAHCKOE ITPABO



Klementyev A.P. RUDN Journal of Law. 2021. 25 (3), 634—653

U3 TUIATEXKHBIX MPUKA30B YYaCTHUKOB CUCTEMBI, B PE3yJIbTaTe KOTOPOM TOJIBKO OJHO
HETTO-TPEOOBAHUE MOXKET OBITh MPEABSIBICHO U TOJIBKO OJJHO 00s3aTEIbCTBO MO/LIE-
YKUT UCIIOJIHEHUIO.

Jannast nepuHUIUS CKOpEe OTHOCUTCS K TUIaTEKHOMY HETTUHTY, a HE K JIMKBU-
JTAIMOHHOM (popMe HeTTHHTa, HO B pasnene 2 «HeTTuHr u mpHKasbl O meperavyer
JMpeKTHUBbI 0 pacyeTax MPUCyTCTBYIOT (DOPMYITHPOBKH, TIO3BOJISIONINE OTHECTH JIaH-
HBII aKT K PEKUMY PETyJTUPOBAHUS JTUKBUIAIIMOHHOTO HETTHHTA MPH HECOCTOSITEIh-
Hoctu. B coorBercTBUM ¢ myHKTOM 1 crathu 3 JIMpEeKTHBBI O pacdyeTrax HETTHHT
JOJDKEH OBITh ropuaudeckn ucromHuMbiM (legally enforceable) B cimyuae 6ankpoTcTBa
YYaCTHHKA IUIATEKHOW CHCTEMBI IIPU YCIOBUH, YTO IUIATEKHBIA MPHUKa3 ObLUT HaIpaB-
JICH B CUCTEMY JI0 MOMEHTa OTKPBITHUS IIPOLIEAYP HECOCTOATENbHOCTH. Takum 00pazom,
IOpUANYECKas MCIOJIHUMOCTD TMOJOXKEHUH O JHMKBUIAIMOHHOM HETTUHIE MpH
HECOCTOSITETLHOCTH 00eCTIeYMBaeTCs B TOM YHUCIIE U JaHHOM aupekTruBoit (Mantysaari,
2010:380).

OnHuM u3 ocHOBHBIX akToB EC, HampaBieHHBIX Ha YIOPSIOYMBAHUE OTHOILIIE-
HUH TI0 JIMKBUAAIIMOHHOMY HETTHHTY, siBiisieTcs: lupektuBa 06 obecnieuennu (Boger,
2013:253). Ilpunsatuto JupexktuBsl 00 oOecrieueHNN CrIOcOOCTBOBAI 3HAYNUTEIBHBII
poct ¢dunaHcoBbIX peiHKOB EC B koHie 90-x rr. (Yeowart & Parsons, 2016:5),
KOTOPBIA BBIpA3HWIICS B OOJBIIMX OObeMax 00ecIeYeHHs IO CAENTKaM C JepUBaTHB-
HBIMH HHCTPYMEHTaMH, KOTOPOE YCTaHABIMBAJIOCH B IOJb3y HOPUANYECKHUX JIUI,
3apeructTpupoBaHHbIX Ha Tepputopuu EC. [Ipu 3TOM 3aKOHOJATENBCTBO OTAEIBHBIX
rocyaapctB — wieHoB EC B faHHOM 001acTH pa3inyaioch, YTO CO3/1aBajo MPaBOBYIO
HeonpeneneHHocth (Chun, 2012:138). Ilpornecc wmmruiementanuu J[upekTUBBI 00
oOecrnieueHn ObLT TOBOJBHO AJTUTENBHBIM U 3akoHumIIcs Tosbko B 2005 1. (Lober &
Klima, 2006:203).

JlupekTrBa UMeeT CBOEH IIeIIbI0 CO3/IaHNe MUHUMAIBHOTO PEKIMa PETYITUpOBa-
HUS BCEX THIIOB 0053aTEIbCTB, CBA3aHHBIX C TOPTOBJICH IIEHHBIMUA OyMaramMu W BaJlio-
TOW, B KOTOPBIX MPHUCYTCTBYeT obecriedenne (collateral) (Rusen, 2007:250). K npu-
Mepy, B CHIENKax ¢ BHEOMPKEBHIMHU MPOU3BOAHBIMH (PUHAHCOBBIMH MHCTPYMEHTAMHU
ISDA 6511 BEIpaboTaH crierupuveckuii cnocod odecrieueHus 00s13aTeIbCTB Ha OCHOBE
[punoxenus o kpeautHoit moanepskke (Credit Support Annex)*®, nomamaromuii B
chepy aevictBust upektuBbl 00 obecriedeHuH. [I[pUMEHHUTENPHO K T'eHEPAIbHOMY
cornamieHnto EMA peneBaHTHBIM MIPUMEPOM B KOHTEKCTE JAHHOW JUPEKTHUBBI SIBIISI-
ercs [lpunoxkenue o mMoIJEpKaHUM Map)KH C Tepeaadeil mpaBa COOCTBEHHOCTH
(Margin Maintenance Annex (Title Transfer))**.

CornacHo npeamOyse JupekTuBbl 00 00ecTieYeHUH B IETSX TOBBIIICHHUS PaBO-
BOH ONpeeNIeHHOCTH B 00JacTH MPUMEHEHHUSI MEXaHW3MOB (PMHAHCOBOTO oOecreue-
HUs rocyaapctBa — wieHbl EC ycTaHAaBIMBAIOT WCKIIOUEHHS] U3 OMNPEAETICHHBIX
MIOJIOKEHUH 3aKOHO/IATENILCTBA O HECOCTOSITEIBHOCTHU. JJaHHBIE HCKITIOUEHUS TOJIKHBI
KacaTbCsl 3aKOHOJATENBHBIX AaKTOB, CIACPKHMBAOMINX 3((EKTUBHYIO pean3aIfio
(uHaHCOBOrO oOOECHEeYeHUsT WIM CTaBALUIMX IOJI COMHEHHUE JEeWCTBUTEIbHOCTh

33 Credit Support Annex (CSA). Available at: https://www.isda.org/tag/credit-support-annex-csa/ [Accessed
19 June 2021].

3 Margin Maintenance Annex (Title Transfer). Edition 2020. Available at: https://www.ebf.eu/
wp-content/uploads/2020/06/EMA-Margin-Maintenance-Annex_-2020.pdf [Accessed 19 June 2021].
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MIPUMEHSIEMBIX MPOLEAYP, K YHCITY KOTOPBIX OTHOCUTCS JAIBYCTOPOHHHUIN JTMKBUIAIIUOH-
HBIA HETTHHT. [Ipy 3TOM BO3MOXXHOCTh IPUHYUTEIBHON PeaTn3aluy JBYCTOPOHHETO
JTMKBUIALMOHHOTO HETTUHTA JJOJDKHA OBITh TapaHTHPOBAHA HE TOJBKO B TE€X CHETKAX,
KOTOpBIE B CHITy CBOEH MPHUPOABI IIPETyCMaTPUBAIOT Nepeiady TUTYIBHOTO o0ecrieye-
HUS (HapuMep, CIEIKU PEero), HO M B JPYTUX (PMHAHCOBBIX ONEpanusiX, B KOTOPBIX
nepenada o0ecrieueH s SBISIETCS JTOTIOTHUTENILHOM OMIHeH (CETKH ¢ IPOU3BOTHBIMH
(hMHAHCOBBIMH HHCTPYMEHTAMHN).

Heobxomumo otMetuTh, uTo JlMpekTnBa 00 00ECHEYeHHH IpeaycMaTpuBaeT
JNe(QUHUINIO TIOJIOKEHUSI O JIMKBUJIAIIMOHHOM HETTHUHTE, MOJ KOTOPBIM HMOHHUMAETCS
MOJIO)KEeHHE MexaHu3Ma (arrangement) uHaHCOBOro oOecredyeHHs WM MEXaHHU3Ma,
Y4acThI0 KOTOPOT'O SABJIAETCS MEXaHU3M (PMHAHCOBOTO 00ECTIeUeH s, UM JI00as HopMa
3aKOHOJATEIbCTBA, B CHITy KOTOPOH MPH HACTYTUIGHUH OCHOBAHWUS JUTSI IPHHY IUTEIb-
HOW peanu3aluy 00eCTeYeHUs] OCYIIECTBISIETCS JTHKBUIAMOHHBIM HEeTTHHT. [lpm
3TOM HETOCPEICTBEHHO JIMKBUIAIIMOHHBIA HETTHHT MOXET IPOBOJUTHCS KaK IyTeM
HETTHHTa 00s3aTeNbCTB, TAK U IyTEM 3a4eTa 00s3aTeNbCTB WIIM HHBIM 00pa3oM Hpu
YCJIOBHH, YTO B IIPOIIECCE €r0 OCYIIECTBICHUS 00pa3yeTcs eANHOE HETTO-TpeOOBaHHE.
JlanHOe TpeboBaHME MPEICTABISET COO0H pa3HUILy PaCYETHON CTOMMOCTH B3aUMHBIX
00513aTeNILCTB CTOPOH (PMHAHCOBBIX CHIEJIOK.

JIMKBUIAIIMOHHOMY HETTUHTY TaKXe MOCBAIIeHa cTaThs 7 JupekTuBsl 00 obec-
MIEYCHHH, B COOTBETCTBUU € KOTOPOI rocyaapctBa — wieHbl EC 10KHBI 00eceunTh
JeWCTBHE MOJ0KEHUH O TMKBUAAIMOHHOM HETTHHIE B COOTBETCTBUY C X YCIOBUSIMHU.
JlaHHast 00SI3aHHOCTD JIOJDKHA OBITh BBITIOJIHEHA BHE 3aBUCHMOCTH OT BBEACHUS HITU
OCYIIECTBIICHHS MPOLEAYp HECOCTOSATEIBHOCTH, JTUKBUIALNH WIA PEOPTaHU3AINH B
OTHOILICHUU TIOCTABIIMKA WM IoyydaTens (uHaHcOBOro obecnedenus. CrenoBa-
TENbHO, 3aKOHOAATEeILHBIM OpraHaM rocyaapcts — wieHoB EC BMeHsieTcst B 00s13aH-
HOCTb IPU3HAHNE JUKBHIAIMOHHOTO HETTHHTA 110 (PMHAHCOBBIM CJIEJIKaM, B KOTOPBIX
WCIIOJNIb3YeTCsl PUHAHCOBOE OOecTieueHne B BUE BATIOTHI WU IIeHHBIX Oymar. Ocy-
IIECTBJICHUE TAKOTO MPU3HAHUS B XOZA€ MpoUeAyp OAHKPOTCTBA U aHAJIIOTHYHBIX MEp
nenaet [lupexTiBy 00 oOecriedeHnn BaKHEHIIINM 3JIEMEHTOM PEKUMa HECOCTOSATEIb-
HOCTH B 4aCTU PETyJupoBaHus JukBuaaunonHoro Herruura B EC (Vardi, 2011:83).

Pexum HecoCTOSITEJILHOCTH: CMEHA nmapaaurMbl

[TocnemHrM 1O BPEMEHU MPUHSITUS 3aKOHOIATSIIbHBIM HHCTPYMEHTOM B OTHO-
[ICHUH JIMKBUIAIIMOHHOTO HeTTHHTa B ripaBe EC siBnsiercs [{upexTiBa o caHaiuu, 000-
3HAYMBIIAS IEPEXOJ1 OT OE30rOBOPOYHOTO MMPU3HAHUS HETTUHTA B CJTyYae UCTIOIb30Ba-
HUs PUHAHCOBOTO obOecrieueHns Ha pohiHKax EC k 0ojee B3BEIICHHOW MOJUTHKE.
Kak ykazano B mpeamOyiie JaHHOTO JIOKYMEHTa, BBEICHUE B AeWCTBHE J[MPEKTHBBI
O CaHAIlMU HEMOCPEICTBEHHO CBS3aHO C MOCJEICTBUSMHU (PHMHAHCOBOTO KpU3HUCa
2007—20009 rr. 1poAeMOHCTPUPOBABLIETO HEAOCTATOK a/IEKBATHBIX MHCTPYMEHTOB Ha
ypoae EC, koTopble mo3BoIsLIH OBl pa3pemarb MpodJIeMbl, CBSI3aHHbIe ¢ (PHHAHCO-
BBIMU 3aTPyTHEHHUSIMHU KPEAUTHBIX OPraHU3aluil 1 MHBECTUIIHOHHBIX (DUPM.

Kpwusuc 6bu1 0TMEUEH H3MEHEHUEM OTHOIICHHSI CO CTOPOHBI psijia UcclieioBarTe-
Jeil ¢ TpeOOBaHUSMH O TEPECMOTPE MPEUMYIIECTB JIMKBHIAIIMOHHOTO HETTHHTA,
MPEJOCTABICHHBIX B PAaMKaxX pPEXUMa HECOCTOSTEIBHOCTH, IMOCKOJBKY B PaMKax
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O0ankporcTBa Jleman bpaszepc mnpowusomio mpexpaiieHue OOJIBIIOr0 KOJUYECTBA
caenok ¢ nepuBatuBamu (GuyLaine, 2009:16) uro crano mMpUYMHONW JalbHEUIIETO
pasButus Kpusuca. HecMoTpst Ha 03By4eHHbIE PU3bIBbI, BaHK U1 MEXTyHApOIHBIX
PacyeToB MOATBEPANI HPUBEPKEHHOCTh HETTHHIY>, HO C IIPH3BIBOM K YCTAHOBIECHHIO
HEOOJIBIINX MEPEPHIBOB B €T0 OCYLIECTBICHUH B OTHOIICHUH (DMHAHCOBBIX MHCTHUTY-
TOB C IIETIbI0 OCYILECTBIICHHS Tepenayd (PUHAHCOBBIX KOHTPAKTOB ILIATEXECHoco0-
Homy uHcTHTYTy (Werner, 2002:50).

[Ipencrasnsiercs, 4To NpUHATHE J{MPEKTUBBI O CaHALIMM SBISETCS JOTUYECKUM
MIPOIOJKEHNEM MOJIX0/1a K HETTUHTY, 03BYUEHHBIM B JIPyTOM Ba)KHEHIIIEM JJOKyMEHTE,
SBIISFOIIIUMCS peaKIMel Ha oCeTHNHN TI100ambHbIN (PMHAHCOBBIN Kpu3uc — Kirode-
BBIX arpuOyTax 3(QQEeKTUBHBIX PEKUMOB ypETyJIUPOBaHUS HECOCTOSTEIBHOCTH (H-
HAHCOBBIX HHCTHTYTOB (nanee — «KioueBble aTpubyTh»)*®. JlaHHBIH HHCTPYMEHT
«MATKOTO TpaBa» Obl1 npuHAT COBETOM IO (PMHAHCOBOM CTaOMIBHOCTH B OKTSIOpe
2011 r. u 3aTparuBaer, IOMUMO ITPOYEr0, BOIPOCHI OCYIIECTBICHUs HETTUHTA. B cBsi3n
C 9TUM YSICHEHHUE NOJIOKEHUH JIUPEKTUBBI O CaHAIMHU SIBJIIETCS] HEBO3MOXKHBIM 0€3 00-
pamenus k KiroueBbIM aTpuOyTaM.

Paznen 4 KiroueBbix aTpuOyTOB HOCUT Ha3BaHUE «3a4yeT, HETTUHT, O0ecrieueHne
U cerperanysi akTUBOB KJIMEHTOB» M COCTOUT U3 YeThIpeX IyHKTOB. B uwacTHOCTH, B
JTAHHOM pa3Jielie yKa3aHo, YTO HETTHHT He JO0JDKEH CIIY)KUTh IoMexoi s 3¢ dhekTus-
HOT'O IPUMEHEHUsSI MEp 10 YPETYJIUPOBAHNIO HECOCTOATENBHOCTU (PUHAHCOBBIX UHCTU-
TyToB. [IprMeHeHHe Mep MO YperyJupOBAHUI0 HECOCTOSATEIIBHOCTH HE JIOJDKHO
SBJIATBCSI OCHOBAaHUEM JUIl JIOCPOYHOIO NPEKpAllleHHs CIEJIOK WM aKcelepalnuu
TpeOoBanuii mo HuM. CornacHo nyHKTY 4.3 KitoueBbIx aTprOyTOB, €ClIU OCYILECTBIIE-
HUE JTUKBUJAIIMOHHOTO HETTUHIA IO OCHOBaHMM HACTYIUIEHHS IIPOLIEYp YPEryJInpo-
BaHUSI HECOCTOSATENILHOCTH BCE XK€ OyJeT MMETh MECTO, TO PETYJISTOPHBIA OpraH
(resolution authority) noKeH MMETh MPaBO Ha BBEIECHUE MOPATOPHUS B OTHOIICHUH
aKceJepaluy U npeKpameHns GUHAHCOBBIX CAETIOK.

Taxoit Moparopuii (stay) Takke MOXKET ObITh TIPUMEHEH aBTOMATHYECKH, HO B
TI000M CiTydae JOJKEH ObITh HEeTPOJODKUTENBHBIM (HAlpUMep, BBOAUTHCS Ha CPOK
He Oojee AByX pabo4MX JHEW) U JOIMyCKaTh NPUMEHEHUE 3al[UTHBIX MEXaHU3MOB, a
TaKXXe He paclpOCTPAHATHCS HAa HHBIE CITyYau OCYIECTBICHHS IMKBUAALIMOHHOTO HET-
THHTa, HE CBS3aHHBIE C BOCCTAHOBJICHHEM IIJIATEKECIIOCOOHOCTH COOTBETCTBYIOIIETO
¢unancosoro uHcrtutyta. [Ipunoxenne IV k KimroueBsiM aTpubyram mpemgycmarpu-
BaeT BO3MOXKHOCTB IEpeaydl TPEThbeMy JIMIy BCEX JIOTOBOPOB, KOTOpPHIE OXBAThIBA-
IOTCSI COTIALIIEHHEM O JIMKBHJAIMOHHOM HETTUHIE, IIPU 3TOM 4YacTH4YHas nepeaaya
00s13aTenbCTB He fomyckaercs. [locie npekpalienus MopaTopust UCIIpaBHAsi CTOPOHA
COIJIAIIEHHs O HETTUHIe UMEET IIPAaBO OCYLIECTBUTh aKCEJIepaIHio 00s3aTeIbCTB UIH
IIpeKpalleHe CAEIOK U ONPEAETIUTh pa3Mep HeTTo-00s3arenbeTBa. Ecin perynupyto-
IIUH OpraH YBEAOMHT TaKyl0 CTOPOHY O TOM, 4TO Iepeayda 10roBOpOB HE COCTOUTCH,
TO JTUKBUJAIIMOHHBIM HETTUHT MOKET ObITh OCYILIECTBIIEH 10 OKOHYaHHUS MOPATOPHSI.

Kak Oyner nokazaHo nasee, yka3aHHbIE Bbllle 1oyiokeHus KiroueBbix aTpuoy-
TOB Jieryid B ocHOBY [lupektuBbl 0 caHanuu. CyOBeKTHBIM COCTaB OpraHM3aluid, Ha

35 Report and Recommendations of the Cross-border Bank Resolution Group. March 2010. Available at:
https://www.bis.org/publ/bcbs169.pdf [Accessed 14™ June 2021].

36 Key Attributes of Effective Resolution Regimes for Financial Institutions. October 2011. Available at:
http://www.fsb.org/wp-content/uploads/r_111104cc.pdf [Accessed 09 June 2021].
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KOTOpPBIE paclpoOCTpaHsIeTCsl ACHCTBHE TAHHOW IHPEKTHBBI, BBITJISIUT CIIEIYOIIUM
o0pazom. Bo-mepBbIX, 3T0 (MHAHCOBBIE HHCTUTYTHI, TO €CTh KPEIUTHBIE OpraHU3aIIH
Y MHBECTULIMOHHBIC PUpMBI. BO-BTOPBIX, 3TO (prHAHCOBBIC XOJIIUHTOBBIC KOMIIAHUU H
MaTEepPUHCKHE (PMHAHCOBBIC XOJIIUHIOBbIC KOMIIAHUH, a TAKKe QHTHabl (PUHAHCOBBIX
MHCTHUTYTOB. [Ipy 3TOM B IUPEKTUBE MOCIEOBATEIBHO MPOBOAUTCS PA3THIHE MEXKITY
NIBYMsl peKUMaMH €€ NPUMEHEHUs — (UHAHCOBBIM O03]10poBieHHEM (resolution)
U caHaluen (recovery).

[Ton ¢hmHAHCOBBIM 03AOPOBIEHUEM MOHMUMAIOTCS JEMCTBUS, COBEPIIAEMBbIE /IS
PECTPYKTYpHU3AIMH CUCTEMHO 3HAYUMBIX (PMHAHCOBBIX MHCTUTYTOB ITyT€M HCIOJB30-
BaHUS MHCTPYMEHTOB (prHAHCOBOTO 03/10pOBIeHuUs (resolution tools) st TocTKeHUs
nenei (PMHAHCOBOTO O3JJOPOBJICHUS, TAKUX KaK MPOJODKEHUE OCYIIECTBICHUS BaK-
HEHIUX QYHKIUI CUCTEMHO 3HAYUMOT'O MHCTHUTYTA, N30eraHne HeraTUBHBIX P QeK-
TOB BO3/I€WCTBUS HA (PMHAHCOBYIO CUCTEMY, COXpaHEHHE (PMHAHCOBOW CTaOUIBLHOCTH,
a TaK)Ke MUHUMU3AIHSI UCTIOJIb30BaHMsI OFOJKETHBIX CpeACTB. K 4rciay HHCTPYMEHTOB
(h)MHAHCOBOTO O3/I0POBJICHHUS OTHOCSTCS WHCTPYMEHT Mpojaxku OmsHeca (sale of
business tool), mcnosnp3oBaHue mpomexxyTouHoro uHctuTyTa (bridge institution),
paszeneHue akTUBOB (separation of assets) u uHCTpyMeHT bail-in.

Crartbst 68 JOKyMEHTa COJIEPKHT MOJI0KEHUE O TOM, YTO BBEJICHUE MED, MPEy-
CMOTPEHHBIX TMPEKTUBOM, CaMoO IO ce0e He SBISCTCS COOBITUEM OOpAICHHS B3bICKA-
Hus (enforcement event) B cooTBeTCTBHH ¢ J{MpEeKTHBOI 00 0OecrieyeHnn 1 MpoLeIy-
poii 6ankporcTBa (bankruptcy proceedings) B 3HaueHnn [{MpeKTHBHI 0 pacuerax. [1pu
BBEJICHUU (DMHAHCOBOTO O3J0POBJICHUS WJIM CaHAIMU JOTOBOPHBIE OOS3aHHOCTH MO
IUIATEeXKy, MOCTaBKe W IepeAade O0ECHeueHHs NMPOAOJDKAIOT COXPAHAThCS. Takum
00pa3oM, B OTCYTCTBHE WHBIX OCHOBAaHHMH IJIS Ha4aja MPOLEAYp JIUKBHUAAMOHHOTO
HETTHHTA IJIaTEKECIIOCOOHAst CTOPOHA HE CMOJKET IPEKPATUTH CHIENIKH ¢ PMHAHCOBBIM
MHCTHTYTOM, B OTHOLIEHUH KOTOPOTO BBOAATCS MEPHI (PMHAHCOBOTO 03JI0OPOBJICHHS
(resolution) unm cananuu (recovery).

CornacHo cratbe 71 JlupexTuBsl o canaruun opran EC mo ¢puHaHCOBOMY 03110-
POBJICHHIO U CaHALMM MMEET BO3MOXKHOCTh IMPHUOCTAHOBUTH MPEKPAIIEHUE TOTOBOP-
HBIX 0053aTeNbCTB C MOMEHTA IyOJIMKAIMK COOOIICHUS O BBEJICHUH COOTBETCTBYIO-
el mporeaypsl A0 KOHIIA JTHS, CIEIYIOMEro 3a JHeM nyonukanun. CrnenoBaTeibHo,
JlaKe TP HAJTMYUW OCHOBAHMIA /7S TMKBUIAIIMOHHOTO HETTHHTA, TAKUX KaK HEHCIIOI-
HEHHE 00513aTebCTB I10 [UIATEXKY WK MOCTABKE, HApyIIeHHE (PMHAHCOBBIX KOBEHAHT U
JIPYTUX OOCTOSATENbCTB, Yy IUIATEKECIMOCOOHOH CTOPOHBI OylIeT OTCYyTCTBOBATh
BO3MO’KHOCTH OIIEPAaTHBHO NPEKPATHTh CICIKH W PAacCYMTaTh CyMMY HETTO-00s3a-
TEeNbCTBA, ecli BiacTsMU EC OBIIO MPHHATO COOTBETCTBYIOIIEE aJIMUHUCTPATUBHOE
pemenne. KpaTkoBpeMeHHBIN MOpaTOpHii HEOOXOUM AJIsi BBIOOpAa KOHKPETHBIX MEp
10 CaHaIMU TMPOOJIEMHOTO (PMHAHCOBOTO WHCTHUTYTAa, TAaKUX KakK Teperada o0s3a-
TEJBCTB IO CIIEJIKaM IMPOMEKYTOYHOM opranu3anuu (bridge institution).

Jpyrum BayKHBIM OrpaHHYEHHEM Ha CBOOOY CTOPOH B OCYIIECTBICHUU JIUKBH-
JAIMOHHOTO HETTHHTA SBJISICTCS MHCTUTYT bail-in, mpemycMarpuBaronmii Tpanchop-
MalMio0 J0Jdra MpOoOJIEMHON KPEAWTHOW OpraHW3allMd B €€ aKIUH WK JOJTOBHIC
WHCTPYMEHTHI. Eciiu  perynsTopHbeIM oOpraHoM OyJIeT MpHHATO pelieHue o0
UCTOJIb30BaHUM JAHHOTO MEXaHW3Ma, TO KOHBEPTAIHsl JIOMYCKAETCS B OTHOIICHUH
CYMMBI HETTO-0053aTeIbCTBA, M OpraH 10 (GHHAHCOBOMY O3JOPOBIICHUIO M CaHAIMH
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HMMEET NPABO CAMOCTOSTENBHO OCYIIECTBUTh JTUKBUIAIIMOHHBIM HETTUHT JIJIs1 BO3HUK-
HOBEHHSI TAKOTO HETTO-00s13aTeNbCTBA. JJaHHOE TOJI0KEHHE TAKXKE SBIIETCS UMIEpa-
TUBHBIM U MIPUMEHSETCSI BHE 3aBUCUMOCTHU OT BOJIM CTOPOH U HAJIMYMsI OCHOBAHUH JJIst
OCYIIECTBIICHUS] HETTHUHTA, MPEAYCMOTPEHHBIX B JOKyMEHTAlMU MO (UHAHCOBBIM
caenkaMm. [lopsimok vcyucieHus: HETTO-0053aTENbCTBA, IPETYCMOTPEHHBIN corJalie-
HUEM O HETTUHTE, TAaKXKe HE SBISETCS 00s13aTEILHBIM ISl PETYJISITOPHOTO OpTaHa.
OrpaHuveHus B OTHOIIEHNH HETTHHTA PUMEHUTEIHHO K (PMHAHCOBBIM OpraHH-
3alMsM, cozeprkalecs B JJUpeKTUBE O caHallMy, CO3BYYHBI IIOJIOKEHUSAM MexyHa-
POIHOrO CTaHIapTa rapMOHU3ALMU [IPABOBOIO PETYJIMPOBAHUS HETTUHTA, IPUHITOTO
ABTOPUTETHEWINICH opraHu3amueii B 00JacTH YHU(PUKAUKW YacTHOTO IpaBa —
MexnyHapoAHBIM HHCTUTYTOM M0 yHH(ukanuu dactHoro npasa (YHUIPYA).
Hpuamunsr YHUJIPYA 06 ocyliecTBIeHHH TMKBUAALMOHHOrO HeTTunra 2013 r.’’
BKJIFOYAlOT B ce0s [Ipunuum 8§, coriacHo KOTOpoMy 3aKOHOJATEIbHbIE YCTAHOBICHUS
0 3aIUTe JUKBUIAIIMOHHOTO HETTUHTA MPH YCIOBUSAX HECOCTOSITELHOCTU M OaHKPOT-
CTBa HE JIOJDKHBI CIIY)KHTh MPENSTCTBUEM s 3()(HEKTUBHOTO OCYIIECTBICHUSI MED,
HaTpaBJICHHBIX HA BOCCTAHOBJICHHE TUIATEKECTIOCOOHOCTH (DMHAHCOBBIX HHCTUTYTOB.
IToka3zarenpbHO, YTO aHAJOTHYHOE MOJIOKEHNE OBUIO BKIIIOUYEHO B MOIEIbHBIN
3akoH ISDA 2018 r., xoTst ISDA, B oTnu4ne OT peryisiTOPHBIX OPTaHOB M MEKyHa-
POIHBIX OpraHMU3aLUi, B CHIIy XapaKTepa CBOCH NEesTeIbHOCTH ABISETCs 0oJiee 3auH-
TEPECOBAHHON B BO3MOXXHOCTH OECHPENSATCTBEHHOTO OCYIIECTBICHHUS JTMKBUIAIIUOH-
HOTO HETTHHTA, HEXEIM YeM B COXPAaHEHUHM CTAOMIBHOCTH (DMHAHCOBOW CHCTEMBI.
Cormacuo 1. 4(j) 3akoHa moyioxkeHus: pasnena 4 MogaenbHoro 3akoH ISDA 2018 r.,
HamnpaBlieHHbIE Ha oOecleueHnue MNPUHYIUTEILHOTO HCIIOIHEHUS TOJIOKEHHM
0 HETTHHIE, HE 3aTParuBalOT JCUCTBUE 3aKOHOJATEIHCTBA, BBOSIIETO OTpaHUYCHHE
Ha MpeKpalieHue 00s53aTeNbCTB U HETTUHT B OTHOUICHUH (DUHAHCOBBIX HHCTUTYTOB.

3akiaouenune

N3ydeHne 3aKkOHOAATENbCTBA O JIMKBUAALMOHHOM HETTUHIE, BBIPAOOTAHHOIO B
EC, no3Bosiser caenate cienyromue BoIBOAbBL. [IpyneHInanbHbIi pekKuM JTMKBUAALIN-
OHHOT'O HETTUHI'A B PETMOHE MPEICTaBIeH 00J1aat0IUMU IPSIMbIM JIEHCTBUEM periia-
MEHTaMH, KOTOpbIE€ B JAaHHOW YacCTH COOTBETCTBYIOT aKTyaJbHBIM MEXIyHApOJHBIM
TpeOOBaHUAM O MPU3HAHUH OJArOTBOPHOTO BIUSHHS HETTUHTA HA MESTEIILHOCTD Kpe-
JUTHBIX OPTaHU3alUN U APYTUX (UHAHCOBBIX HHCTUTYTOB. [IpH 3 TOM peskum HECOCTO-
SITETLHOCTH, CPOPMUPOBAHHBIN MPH MMOMOIIN AUPEKTUB, paCCUUTaH Ha JajbHeIee
TIPUHSITHE JIOKAJTLHOTO 3aKOHO/IaTehCTBA, HATIPABJIEHHOTO HA MX UMIUIEMEHTAIIHIO.

Pexum HecocTosTenpbHOCTH HeTTHHTa B EC MMeeT 1Ba BUIUMBIX HEIOCTATKa,
TEPBBIN U3 KOTOPBIX HOCUT CKOpPEE FOPUIUKO-TEXHUUYECKHM, & BTOPON — CYIITHOCTHBIN
xapakTep. Bo-mepBbIxX, 04eBUAHON sBIsETCS (PparMeHTapHOCTh PEeXMUMa HECOCTOS-
TEIbHOCTH, IOCKOJIbKY HOPMBI, OTHOCSIIMECS K JAHHOMY PEXHUMY, COJEPIKaTCs
B Pa3pO3HEHHBIX aKTaX, MOCBALICHHBIX PETYJIMPOBAHUIO PACUETOB B IUIATEHKHBIX
CUCTEMaX, UCMOJIb30BaHUIO (DUHAHCOBOIO OOECNEeUYeHHsl, HECOCTOATEILHOCTH U BOC-
CTAaHOBJICHUIO TIaTeKecITocoOHOCTH 6aHKOB. [IpencraBnsercs, 4To JaHHas nmpodieMa

37 Principles on Close-Out Netting. Available at: https://www.unidroit.org/official-languages-netting/english
[Accessed 19 June 2021].
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HE HOCUT peruaroliero xapakrepa, nockoiabky Hu FOHCUTPAJL, utu YHUJIPYA nHe
TpeOyIOT MPHUHATHUS €IUHOTO aKTa B 3TOW O0JIACTM B CBOMX CTaHAapTax MpPaBOBOTO
pEryJaupoBaHUs HETTUHTIA.

Yro kacaercs CyHHOCTHOIO HEOCTATKA, TO PEKUM HECOCTOSATEIILHOCTH HE 103~
BOJISICT B TIOJTHOW Mepe 00eCIIeYnTh MPUHYAUTEILHOE UCTIOTHEHHE MOJIOKEHUH O HEeT-
tuHre Ha ypoBHe EC B ycioBusAx 6aHKpOTCTBA, UTO JieNIaeT 3aKOHOAATENbHYIO 3aLIUTY
HeTTHHTa Juib yacTuaHou (Johnson, 2015:111, Boger, 2013): cynpba nmosoxxeHuit o
HETTHUHTE B XOJl¢ 0AaHKPOTCTBA 3aBUCHT OT CyOBEKTHOTO COCTaBa MPAaBOOTHOLICHHUH,
BO3HHUKAIOIMUX M3 (PMHAHCOBBIX CIIEJIOK, M UCIIONIb30BaHus obecnieueHus. K cuactsio,
yKa3aHHBIH MpoOes B yHU(UKAIIUK OTHOILIEHHIA IO HETTUHTY B paMkax EC BocmounHs-
€TCsl HAallMOHAJIbHBIM 3aKOHOJATENbCTBOM rocyaapctB — wieHoB EC: mo maHHbIM
ISDA, 3akoHbl O HETTHHIE€ NPUHATHl B MOJABJISAIONIEM OOJBIIMHCTBE T'OCYIApCTB
Espocoroza®®, uto nemaer nanHoe oOpasoBaHue «OIaronpuATHBIM» (netting friendly)
10 OTHOIICHUIO K HETTUHTY.
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AHHOTaNUs. AKTYyaJTbHOCTh O0YCIIOBIICHA BCEOOBEMITIOIINM pa3BUTHEM HU(POBBIX TEXHOJIOTHI
U HEoOXOIUMOCTHIO CBOEBPEMEHHOTO IIPAaBOBOTO PETYJIUPOBAHHMS HOBBIX SIBIEHUH OOIIECTBEHHON
xu3HU. [{udpoBusanus He TONBKO CTPEMUTENBHO NIPOHUKAET BO BCE CEKTOPA S3KOHOMUKH, HO SBISIETCA
TPUTTEPOM JUIS CO3/1aHUsI KaUeCTBEHHO HOBBIX 9KOHOMHYECKUX oTHoIeHuH. Iudposas Tpanchopmarus
SKOHOMMKH U PBIHKOB KpOME OOBEKTHBHBIX IIPEUMYILECTB HECET U HeraTUBHBIE TocyeacTBus. HeraTus-
HBI€ IIPOSIBJIEHNUS] BO3MOKHBI B MOHOIIOJIM3ALlMM TOBapHBIX PHIHKOB. AHTUMOHOIOJIBHOE 3aKOHOIATENb-
CTBO M3MEHSETCS B COOTBETCTBUH C paclIupeHreM IU(POBLIX PEIHKOB. B cTaThe BBIIBICHBI OCHOBHBIE
HPENATCTBUS PETYINPOBAHNUS MOHONIONUH B IU(POBOH 3KOHOMHUKE. PaccMOTpeHa MpakTHKa aHTUMOHO-
MOJIBHOTO peryiaupoBaHus HUdpoBbix miardgopm. O003HAUCHBI 33Jaud MPUHATHS ISATOTO aHTUMOHO-
MOJIBHOIO IaKeTa Kak pacimupenus aeiicteus HopMa @3 «O 3amute KoHKypeHIun». Kpome Toro, mpo-
AQHAJTM3UPOBAHO MOHATHE 3KOHOMHUYECKOHW KOHIEHTPALMH, a TAKKe NPU3HAKH OIpPaHUYEHUSI KOHKYpEH-
UM TIPH PACCMOTPEHHH CIIENIOK B €€ ycloBusax. Ocoboe BHIMaHUE yIeNseTCs Pa3IHYHsIM B MOAX0AaX K
perynupoBanuio 1udposoro peiHka B Poccun, @pannuu u CHIA. IIpoBeneH KoMIapaTuBHBIA aHAIH3
aHTHMOHOIIOJIbHOTO 3akoHoAaTenbcTBa Poccun, ®pannun u CLIA, BHI0B 95KOHOMUYECKON KOHLIEHTpa-
I[H, PETIAMEHTOB KOHTPOJIS 32 KOHIICHTPAIMAMHU Ha YPOBHE Pa3HbIX ropucauKiui. [TonpodHo paccMoT-
peHBbL (a3bl KOHTPOJIS 32 S3KOHOMUYECKON KOHIIEHTpAalUel, MOTHOMOYHS aHTUMOHOIOJIBHBIX OPraHoB,
OLICHKA IIPECTYIHBIX MOCATATENbCTB HA KOHKYPEHIUIO.
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Abstract. The relevance of the topic is due to the comprehensive development of digital
technologies and the need for timely legal regulation of new phenomena of public life. Digitalization is
not only rapidly penetrating all sectors of the economy, but is a trigger for the creation of qualitatively
new economic relations. The digital transformation of the economy and markets, in addition to objective
advantages, also carries negative consequences. Negative manifestations are possible in the
monopolization of commodity markets. Antitrust laws are changing in line with the expansion of digital
markets. The article identifies the main obstacles to regulating monopolies in the digital economy. The
practice of antimonopoly regulation of digital platforms is considered. The tasks of adopting the fifth
antimonopoly package as expanding the scope of the Federal Law “On Protection of Competition” are
outlined. In addition, the concept of economic concentration is analyzed, as well as signs of restricting
competition when considering transactions in its conditions. Particular attention is paid to differences in
approaches to regulating the digital market in Russia, France and USA. A comparative analysis of the
antimonopoly legislation of Russia, France and USA, types of economic concentration, regulations for
control over concentrations at the level of different jurisdictions has been carried out. The phases of
control over economic concentration, the powers of the antimonopoly authorities, the assessment of
criminal encroachments on competition are considered in detail.
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BBenenune

PoccuiickiM aHTUMOHOTIOIBHBIM 3aKOHOIaTEIHCTBOM HE IPETyCMOTPEHO MOHSI-
THE «PKOHOMHYECKAsi KOHIICHTPAIIH», TOITOMY 00paTUMCS K SKOHOMHYECKOW HayKe.
[Tox ppIHOYHOM, MJIM IKOHOMUYECKON KOHIIEHTpALMEH IOHUMAETCS «COCPENOTOUEHHE
9KOHOMHUYECKH 3HAYUMBIX IPU3HAKOB WIIA XapaKTEPUCTHK B PyKaX HE3HAUYUTEIHHOTO
KOJIMYECTBA XO3SHCTBYIOIIMX CYOBEKTOB (€OMHHUI] WM HOCUTeNed HHbOpMarmm»
(Popondopulo, 2017).

Henps mogo6HOro poja TpeOOBaHUN OYEBUIHA — HUCKIIIOUEHHE HETaTUBHBIX I10-
CJICAICTBUH JJIs1 pHIHKOB U KOHKypeHiuu (Starikov, 2020:69), ncnonb3ys Habop KO-
YECTBEHHbIX U Ka4yeCTBEHHBIX KpuTepues (Seregin, 2020:30—32). Takoro posa noaxo
JNEMOHCTpUpYeTcs U B 3apyoeskHoii murepatype (Greenfield, Lange & Calln, 2020).

Taxum 00pa3om, SKOHOMHUYECKast KOHIIEHTPALUs XapaKTepU3yeTcst KakK MpoLecc
[0 YKPYIHEHHUIO IPOU3BOJICTBA, KanmuTajga Uik pecypcoB. C OJHOI CTOPOHBI, TaKoe
YKPYITHEHHE MOXET OCYIIECTBISITHCS B IENIAX Pa3BUTHSI KPYITHOTO POCCHICKOTO MPO-
W3BOJICTBA, TPEOYIOIIETO JOPOTOCTOSIINX U HAYKOEMKHX TEXHOJIOTHA. B 7TOM KOHTEK-
CT€ BaYKHBI 00BEKTHBHO CYIIECTBYIOIIHE 3aKOHBI SKOHOMHUUECKUX OTHOIIEHHH BOOOIIIE
W SKOHOMHYECKOH KoHIeHTpanuu B dactHocTH (Vasil’eva, 2012:269; Tolochko,
2016:162—163). B Takom city4ae yBeTU4YE€HNE SKOHOMUYECKON KOHIIEHTPAIIMU MOYKET
OBITHb OLIEHEHO BO OJ1aro.

OnHako HEpeIKO Takoe YKPYIMHEHHE MOXKET MNPUBOIUTh K MOCIEIyOIINM
HETaTUBHBIM TOCJIEJCTBUSAM Uil KOHKYPEHIIMM B pE3yJIbTaTe COKpAIICHHs 4ucia
XO3SICTBYIOIIUX CYOBEKTOB — KOHKYPEHTOB, YTO 00pa3zyeT BO3MOXKHOCTH [Tt
3II0YTIOTPEOJICHUST PBHIHOYHOW BIIACTHIO Y BHOBH TIOSBUBIIUXCS MOHOIIOJHCTOB.
B Takux ycioBHsx BO3HHKAET HEOOXOAMMOCTh KOHTPOJIS 32 SKOHOMUYECKOW KOHIIEH-
Tpamuen co CTOPOHBI AaHTUMOHOTIOIBHBIX OPTaHOB. Tak, OCHOBBI KOHTPOJIS 32 SKOHO-
MHUYECKOM KOHIIEHTPAIMEH 3aJI0’KeHbI B HALIMOHAIBHOM M Ha/IHAIIMOHAJIbHOM aHTHMO-
HOIIOJIbHOM 3aKOHO/IaTEeNILCTBE.

Hcxons u3 peanuit pocCHiCKOro 3aKOHOAATEIbCTBA YKOHOMUYECKYIO KOHLIEH-
TPALHUIO CIEAYET pacCMaTPUBATh B HECKOJIBKUX UIIOCTACAX:

® HKOHOMMYECKAsl B paMKaX PacCMOTPEHHs JIeJI O HapyIIeHUH aHTHMOHOIIOIb-
HOTO 3aKOHOJATENNbCTBA;

® CJENKH SKOHOMUYECKOW KOHIIEHTPAIMU CHIEIKH, HHBIE IEHCTBUS B OTHOIIIE-
HUM Haxonadmuxcs Ha tepputopun Poccuiickoil denepannuy OCHOBHBIX IPOU3BOJ-
CTBEHHBIX CPEJICTB U (M) HEMATEPUAIbHBIX aKTUBOB JHOO B OTHOIIEHUH TOJOCYIO-
IIMX aKIui (7071ei), TpaB B OTHOIICHUH POCCUHUCKAX KOMMEPUYECKUX M HEKOMMepUe-
CKHUX OpraHm3anuii’.

'K ux uMCIly CJIe/lyeT OTHECTH U COTJIAIIEHHUS O COBMECTHOM JEATEILHOCTH, U JOTOBOPHI MPOCTOIO TOBAPUILIE-
ctBa. Cm. (Petrov, 2016:28—29).
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[TogoOHYI0 TIO3WIMIO TOATBEPKAAIOT ¥ (POPMYJIMPOBKH, HCIIONB3yEMbIC
B IIpukaze ®AC Poccum ot 25.05.2012 Ne 345 «O0 yTBepkaA€HUN aJIMUHUCTPATUB-
HOTO peryiaMeHTa DenepabHOW aHTUMOHOIOJIBLHOW CITY>KOBI 110 UCTIOJTHEHHIO TOCY-
JApCTBEHHOW (YHKIUH MO YCTAHOBIICHHIO JOMHUHUPYIOLIETO MOJIOKEHHS X035 HCTBY-
IOIEro cyObeKTa MPU PAacCMOTPEHUHW 3asiBICHUN, MaTEpHasoB, JIeJ O HapyIIeHUH
AHTHUMOHOIIOIBHOTO 3aKOHO/ATENbCTBA M TMPHU OCYIIECTBICHUH TOCYJapCTBEHHOTO
KOHTPOJISI 32 SKOHOMHYECKOM KOHLIEHTpaLue».

B Toxe BpeMs HEKOTOpbIE yUeHbIE UMEIOT MHYIO TOUKY 3pEHHsS M paccMmaTpu-
BaIOT YIKOHOMHUYECKYIO KOHIIEHTPAIMIO B IBYX APYTHX (POPMax: OCYLIECTBICHUU JICH-
CTBUH (peopraHu3aliiy Wid CO3JaHMsl KOMMEPUECKUX OpraHu3aIliii) U MOCPEICTBOM
3aKJIIOUEHUs clIeNoK. [Ipr 3TOM CTOUT OTMETHUTB, UTO HE JII0ObIe AEHCTBUS WIIN CIETKU
XO3SICTBYIOIMX CYOBEKTOB MOTYT CUMTATbCd SKOHOMHYECKOM KOHLEHTpaluei
(Puzyrevskiy (ed.), 2019:154).

Kak cripaBeuinBo otmeuaer [I.A. IletpoB, mpuoOpeTeHne yka3aHHBIX aKTHBOB,
KaK COBOKYITHOCTh IUIAHUPYEMBIX K COBEPIICHHIO JIEHCTBUM, SBISETCS JIUIIb
CPEIICTBOM YBEIMYECHUS JOJIH XO3SMCTBYIONIMX CYOBEKTOB Ha PHIHKE U TPeOyeT ux
OCYIIECTBJICHHS IO OINPEIEICHHBIM MpaBUiIaM BO UMsI OOIIECTBEHHO 3HAYMMOMN LIETH
oOecrniedyeHuns: KOHKYpEHTHOM cpe/ibl Ha ToBapHOM pbiHKe (Petrov, 2018:16—17).

KiroueBbIM (hakTOpOM SIBIIIETCSI OIEHKA BO3JACHCTBHUSA TaKWUX ICHCTBHHA WIIH
C/IETIOK Ha COCTOSTHUE KOHKYPEHTHOM cpe/ibl Ha KOHKPETHOM TOBapHOM PBIHKE.

[Ipencrasisiercs, yTo HanboJee aKTyaJIbHOU MPOOIEMOI POCCUIICKOTO peryJiu-
POBaHUSI SKOHOMHUYECKOW KOHIIEHTPAIMU SBJISIOTCS CIACIKUA C HUPPOBBIMU ILIATPOP-
MaMH U ClIeNKH ¢ OONbIIMMHU JaHHBIMU. B HacTosimee Bpemst B Poccun orcyTcTBYyeT
OT/ENbHBIC TIPaBHUJIa MPU COBEPIICHUH C/IEJIOK MOJIOOHOTO MPEeAMEeTa, a TAKXkKe OTCYT-
CTBYIOT CTICITHAIIFHBIC MEXaHU3MBI IIPH MIPOBEICHUH aHAJIN3a COCTOSHHS KOHKYPESHIINH.

B 10 e Bpems nerictByromnid [Topsiok npoBeieHNs aHANIN3a COCTOSIHUSL KOH-
KypeHLIMM Ha TOBapHOM pblHKe, yTBepxkaAeHHbIM Ilpukazom ®AC Poccunm ot
28.04.2010 Ne 220, npenocTaBisieT METOJUYECKAE OCHOBAHUS JIJIsl OIICHKH BIUSHUS
CEJIOK SKOHOMHUYECKOM KOHIIEHTPALMK Ha PBIHKAX CO 3HAYMTEIbHOW HHHOBALIMOHHOM
COCTaBJISIONIECH Ha COCTOSTHME KOHKYPEHIIMH, & TAK)KE OIEHKH WX TMOCIEACTBHMA IS
POCCHICKHX MOTpeOUTENeH U SKOHOMHYECKOTO PAa3BUTHS B I[ETIOM.

[IpencraBisiercs, 4TO K YUCITY MIPU3HAKOB OTPaHUYEHUSI KOHKYPEHIIUU, KOTOPBIE
JIOJKHBI OBITh OLIEHEHBI POCCUMCKUM PETYIISTOPOM MPU PACCMOTPEHHUH CHIETKU SKOHO-
MUYECKON KOHIIEHTPAIMK Ha PbIHKAX, 3aBUCSIIUX OT TEXHOJOTMYECKUX MHHOBALUH,
MO>XHO OTHECTH CJIEeTIyIOIIHE:

1) BO3HMKHOBEHHE HOBBIX M YCHJIEHHE JICHCTBYIOIUX OaphepoB BXOAa Ha
PBIHKH;

2) ycuJeHHE CTUMYJIOB JUIsl aHTUKOHKYPEHTHBIX COIJIACOBAaHHBIX ACHCTBUU U
COIJIALLEHUH 1OC)Ie IKOHOMUYECKON KOHIIEHTPALHH;

3) IOBBIIEHNE BEPOSTHOCTH 3JIOYMOTPEOJIeHNsT O0BEIMHEHHOW KOMITAaHUEH
CBOEM PHIHOYHOM BJIACTHIO.

Bce atu pucku 10KHBI OBITh IPEIMETOM NMPUCTATBHOTO aHAIM3a B KOHTEKCTE
TEXHOJIOIMYECKUX O0COOEHHOCTEN M MPOMCXOAIIEel TpaHC(HOpPMAUU COOTBETCTBYIO-
IUX PHIHKOB?.

2 Ha HEOGXOAMMOCTh TIIATENBHOrO KOHTPOIIS 3a COBIIOIEHHEM aHTHMOHOIMOIBHOTO 3aKOHOIATENbCTBA KaK
MaccuBa HOPM KOMIUICKCHOTO BO3ZEHCTBUS Ha OOLIECTBEHHO-SKOHOMHYECKHE OTHOLICHHUS O0paliaeTcs
BHUMaHUE U B 3apyOexHoi murepatype (Marinescu & Posner, 2020; Melamed, 2020:269—271).
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[ToaTOMy Ba)KHBIM SIBJISIETCS BOIIPOC ONPEIEIIEHUS MOMEHTA «OCYIIECTBICHUS
CENKWU», JOBOJIBHO YaCTO CBSI3bIBAEMbIH C BOSHUKHOBEHHEM O00S3aHHOCTH X03SICTBY-
IOIIer0 CyObeKTa MpeICTaBUTh XOoJaTacTBO uiaM yBenomienue (Vinchkovskiy,
2020:28), HecoOI0IeHIEe KOTOPOH BIIeYeT HEICHCTBUTEIIBHOCTD CIIEIKH.

He MeHee BaXHBIMM B Ji€Jie 3alLUThl KOHKYPEHIMM SIBISIOTCS aIMHUHHCTpa-
TUBHO-IIPAaBOBBIE MEXAHMU3MBbI 3alIUTHl KOHKYPEHIIMM U OTPaHMYEHUS] MOHOMOIUCTH-
YECKOM JEeATENIbHOCTH, BIMSHHE TOCYJapCTBA HAa 3KOHOMHMYECKYIO KOHIIEHTPALUIO
(Dyukarev & Migacheva, 2020:29; Pisenko, 2010:144), onpenenenue mopsaka mpose-
JeHUs aAMUHACTpaTUBHBIX Tiporieayp (Loboda, 2013), B cBs3M ¢ yeM Hemb3sl OTPUTIATH
HEOOXOMMOCTh Pa3BUTHUSI MEXaHU3Ma aJIMUHUACTPATHBHO-TIPABOBOTO PETYIHMPOBAHHUS
U COBEPIICHCTBOBAHUS aIMUHHCTPATHBHO-TIPABOBOTO PEKMMa B yKa3aHHOW cdepe
(Vasil’eva, 2012:67—72; Kinev, 2013:89).

Heo0x0amumMo OTMETHTb, 4TO €CITN TPAAUIIMOHHBIE PHIHKA MOHOTIOTH3UPOBAIHCH
Yyepe3 MoJydeHue Bce OOJIBIIEro KOHTPOJIS Hall MPOW3BOICTBEHHBIMU MOIIHOCTSIMH
(B 4acTHOCTH, TaK MOHOTIOJIM3UPOBaIa PEIHKK He(TernpoyKTOB Kommnanus Pokderne-
poB Standard Oil — dyepe3 koHTposib Haa HedTenepepadbaThIBAIOIIMMU 3aBOJAMH),
TO PBIHKHU IU(POBON SKOHOMUKH MOHOTIOIH3UPYIOTCS Yepe3 KOHTPOIb HaJl OOIbIIUMU
JaHHBIMU M ceTeBble ((EKThI, KOTOPbIE MO3BOJSIIOT KOHTPOJIUPOBATH B IEPBYIO
ouepellb MOBeJeHNe oTpeduTenei (crnpoc), a He TPOU3BOACTBEHHbIE aKTUBHI (IIpe/I-
noxenue) (Ivanov, 2018:111).

JlMcKyccust OTHOCHTENBHO BIUSHHA LUQPPOBBIX MIatGopM, B TOM YUCIE U
COLIMAJIbHBIX CETEH, Ha PHIHOYHBIE OTHOUICHHMSI U COCTOSIHUE KOHKYPEHLUHU BEIETCS
YK€ JIOCTaTOYHO JaBHO M B pa3inmyHbix acrmekrax (Carlton & Heyer, 2020—2021:
24—25; Hemphill & Grimmelmann, 2020:36—37).

C 01HOI CTOPOHBI, 3TOH BBI3BIBAET 00ECTIOKOEHHOCTh 3KOHOMHYECKHUX areHTOB,
a ¢ Apyrod — HEO0OXOAWMOCTh MPUCHOCAOIMBATHCA K M3MEHSIOUIMMCS YCIOBHSIM
(Tenreiro, 2021:26—27).

M3HayalbHO KOMIIETEHTHBIE OpraHbl HE TaK CEPbE3HO BOCIPUHUMAIHN CETEBBIC
3¢ GEeKTH OT UCTIONB30BaHHUS OOJBIINX JAHHBIX, KOUMH BIIAJICIOT COIMANILHBIE CETH,
MapKETHHTOBBIE BO3MOXHOCTH, KPOCCIIATPOPMEHHBIE OTHOLICHHUS U HHBIE 0COOEHHO-
cti rdpoBbIX IarGopm. OTHAKO ¢ KaXKIBIM T'0JI0M KOJIMYECTBO CACIOK SKOHOMHYE-
CKOM KOHIIGHTpalMu W BIUSHUE MU(PPOBBIX TUIaTHOpM (B TOM YHUCIIE COIMATBHBIX
CeTeil) HEYKIIOHHO POCIJIO, YTO TPHUBENIO K M3MEHEHHUIO BEKTOpa OIEHKH TOIO0HBIX
CJIETIOK.

OpHako B HACTOsAIIEE BPEMsI TIPOMCXOIUT TOJIBKO YCHIICHHE M COCPEIOTOYCHHE
PBIHOYHOM BIIACTH B pykax AByX matdopm: Anaexc u CoepOaHk.

Panee MOxHO OBUIO TOBOPUTH O HATMYMU TPEX KPYMHBIX MIATPOPM, TOMUMO
yKa3aHHBIX BBIIIE, K ATOM TpyIrme MOXHO Ob1o oTHecTH Mbiin ['pynn. OnHako yka-
3aHHasA MIatgopma MOTUXOHBKY TEPSET CBOE BIMSHHME HA PBIHKE, O YEM CBHJICTEIIb-
cTBYeT paszenenue ydactus B Cutumobun u Jlenusepu Kiab co Coepbankom.

[locnenuuii Kk HacTOsIILIEMY MOMEHTY — CEPBUC MO jJ0cTaBKe eapl COepMapkeT
u Camokar, onnaitH-kunotearp OKKO, arperarop coObituii Aduiia, a Takxke UHbIE
CepBHCHI. SIHIEKC TaKXke BiaJeeT IIUPOKHUM MacCHUBOM IMPOAYKTOB, TOM YHCIE
arperatopamu Takcu JHaekc Takcu u YOep, cepBrucamu 1o goctaBke enbl Angexc Ena
u Auaexc JlaBka, mHTepHET-MarazuHoMm SHIekc MapkeT, cCepBUCOM MO MOAOOPY
My3bIKH SIHAEKC My3bIKa U UHBIMH.
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VY4uuThIBas MHBECTHIIMOHHBIA TOTEHLMAN, a TaKXKe KpPOCCIUIATPOPMEHHOCTh
COepOank u SHneKc, NpeacTaBIseTCsl, YTO POCCUNCKAs 1eUCTBUTENILHOCTD JIBUYKETCS
Mo MyTH aMEepUKaHCKUX Kojuier. Peusr B jmanHOM ciydae uaer o Google, Facebook,
Twitter 1 UHBIX TUPPOBBIX TUIATGOPMAX U COLUAIBHBIX CETSIX, YbH JCHCTBUS CTAIN
MIPEIMETOM PAaCCMOTPEHHUSI KOMIIETEHTHBIX OPTaHOB.

Y4uuThIBasi COBpEMEHHbIE PEaii, B CIIyyae €CIIM Thl BBINAIaellb U3 HHPOpMa-
LIMOHHOTO ITPOCTPAHCTBA, TO ThI (DAaKTUUECKH MPOMagaens ¢ pplaka. Bunmanue Cenata
CIIA xax pa3 u nmpuBjeKajia BO3MOKHOCTh COLIMANBHBIX CETeH M IPyTuX IaThopm
(haKTUYECKH OTACIATh XO3AUCTBYIOMINX CYOBEKTOB OT phIHKA. [IpuMepoM SIBISFOTCS
neiicteus Twitter B oTHomeHny kpynHoi rasetsl New York Post. ITocienuss Ha cBoem
o(uImanEHOM aKKayHTe OIyOJIMKOBaJa MOCT, KOTOPBINA OCBEIa)l BaXKHYIO HH(pOpMa-
mto o npencrosmmx Beioopax I[Ipesmaenta CIHIA. Ilpu stom Twitter orpaHmumi
noctyn razersl New York Post k ceru, a mosnp3oBarenedt K MmyOiaMKanusM ra3eTsl.
[Tomydaercsi, 4TO ceTh B OJHOCTOPOHHEM MOPSIKE MOXKET aKKyMyJIHpOBATh CyIe-
CTBEHHYIO BJIACTh B CBOMX PYKax, MPH 3TOM JIOJDKHOTO PETYJIMPOBAHUS JIEATEIBHOCTD
COLIMAJILHBIX CETEH /10 CUX MO HE UMEET.

Cxokas cuTyanus 1 ¢ coBMecTHbIME JieiicTBusiMU Google u Facebook, nanpas-
JICHHBIMU Ha pa3JIeJIeHe PHIHKOB OHJIAItH-pEKIIaMbl MEXKY YKa3aHHBIMU CyOBEKTaMu.

YkazaHHbIe TPUMEPHI OOJIMYAIOT €I1Ie OJJHY CJIA0YI0 TOUYKY B POCCHUHCKOM aHTH-
MOHOITIOJILHOM 3aKOHOJATENbCTBE MpPHU PEryJIMpPOBAHUU JEATEIBHOCTH LU(PPOBBIX
m1aTGopmM, a IMEHHO BO3MOKHOCTb IIPECEUEeHUS MOA0OHBIX HApyILIEHUH U ocliabieHue
KOHLEHTPALMU PHIHOYHOM BJIACTU B pyKax OJHOI0 CyObeKTa.

Crout OTMETUTH, YTO B Poccuu CylecTBYIOT MEXaHU3MBbI MIPECEUEHHsI 10100-
HBIX ICHCTBHU:

e BblJaua MPEANUcaHus CyOBEKTY, OCYHIECTBIIAIOIIEMY CAEIKY 3KOHOMHUYE-
CKOM KOHLIEHTpal1u;

e oOpamieHre aHTUMOHOIIOJIBHOTO OPTraHa C UCKOM B CYy/I, B CITydae HapyIICHHS
TOPSIKA COTIIACOBAHUS CIIEITKH YKOHOMHYECKON KOHIICHTPAIIHH.

AHTUMOHOTIONIFHBIA OpPTraH BIIPaBe BBIAATh KaK MMOBEACHUYECKOE IMPEANCaHue
(comeprkaiee oInpeneyeHHBIN TepevYeHb ACHCTBUI, HAPABICHHBIX Ha COOJOJICHUE
AHTHUMOHOIIOJIBHOTO 3aKOHO/IaTENIbCTBA), TAK M CTPYKTYPHOE IIpeanucanue (coaepika-
niee TpeOboBaHME O peaau3aluy ONpeaeIeHHON YacTh CBOMX aKTUBOB B LIEJISIX MPUOO-
pPETEHUS HOBBIX).

Tak ecnu ectb MexaHu3MbI, B yeM npoden? [Ipoben 3axirouaeTcss B TOM, YTO
OOJIBIIMHCTBO IU(PPOBBIX MIATPOPM yKe HAOpaiu «XO» U CKOHLIEHTPUPOBAIIN B
CBOHMX pyKaxX JOCTaTOYHYIO PBHIHOYHYIO BJIACTh, @ MEXaHHU3M JIPOOJICHUsI MOJOOHBIX
cyobekToB (kak, Hanpumep, B CIIIA) poccuiickoe KOHKYPEHTHOE MPaBO HE COJICPIKHT.
B CHIA, nanpumep, UCKH B OTHOLIEHUH LU(POBBIX MIATPOPM 3a4aCTyIO COACpPKAT
TpeOoBaHNEe 00 OTMEHE C/IE€JIOK, COBEPIIEHHBIX B MPEABIIYIIUE FObl. SIpKUM puMe-
pOM sBISieTCS KOJUIEKTHBHBIH HMCK TpokypopoB CIIIA B orHomenuun Google
u Facebook, rae mpencraBuTenn BiaacTu TpeOYIOT OTMEHHUTH cieiku Facebook 2012
u 2015 rr. mo mpuobperennto WhatsApp u Instagram, OCKOJIbKY YKa3aHHBIC CHACTIKU
MTO3BOJIMJIN COLIMAIBHOM CETH 3HAUYUTEIHHO YBEINYHUTS ITyJI OOJIBIINX JAHHBIX U TOTY-
YHUTH JOCTYI K MOJIb30BATEIbCKON HH(OpMAIIHH.

B 10 e BpeMs cymecTBYIOT B POCCUICKON JEUCTBUTEILHOCTH MTPUMEPHI, KOT 1A
AQHTUMOHOIIOJIHBIA OpraH OTKa3aJl KpyHnHO# rmiar¢opme B MpuoOpeTeHHH aKTHBOB
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MHOTO yYaCTHHUKA phIHKA, & UMEHHO peub HJET 0 caenku SAnnexc-Be3ér. AHTUMOHO-
MOJIBHBIM OpraH YCTaHOBMJI, YTO B CJIy4ae COIJVIACOBAHMS CAEJIKHU COBOKYMHAs JOJs
JByX kKoMItanuii coctasmia 061 70 % B Poccuu, cBoitie 80 % B rpanuniax 19 cyonekToB
ctpansl 1 cBble 50 % B rpannnax 32 cyObeKTOB, 3asBUIH B BeZJoMcTBe. Ho mmpu a3Tom
HE BCE KOMIIAHMM MOTYT CUHTaThb HEOOXOJUMBIM BecTH celsi 100pOCOBECTHO,
a MexaHu3M oOpalieHHus aHTUMOHOIIOJBHOTO OpraHa TepsieT aKTyaJlbHOCTb,
MIOCKOJIbKY, UCXOAS U3 WH(POPMALUU U3 OTKPBITHIX UCTOYHUKOB, MOCIEIHUNA CITydait
00paIleHns] aHTUMOHOIIONBHOTO OpraHa ¢ MckoM jgatupyercs 2011 r.?

OCHOBHBIMH TIPETIATCTBUAMHU PETyJINPOBAHHS MOHOIIONINH B IIU(PPOBOH SKOHO-
MUKE SIBIISTIOTCSI:

1) MHOTOCTOPOHHOCTH LIM(POBBIX PHIHKOB;

2) GoupIIoe KOJIMYECTBO CEPBEPOB Ha U(POBOH TIaThopMme;

3) SKCHOTEHIHANBHBIA POCT BBIPYUYKH U NPUOBUIN IIU(PPOBBIX TUTAHTOB;

4) CII0)XHOCTH OLIEHKH PBIHOYHOM BJIACTH MOCPEACTBOM KauECTBEHHBIX M KOJIH-
YEeCTBEHHBIX ITOKA3aTeIICH;

5) CIOKHOCTB ONpEAETCHHs TPAHULL PHIHKA;

6) HCII0JIb30BaHUE IICHOBBIX AJITOPUTMOB B KapTEIHHOM CTOBOPE.

[IpakTka aHTUMOHOMNOJBHBIX paccieaoBanuii @AC Poccum 3a mocienHue
HECKOJIBKO JIET CBUJICTEIILCTBYET O POCTE JIE], CBA3AHHBIX C PhIHKaMU HWH(GOPMAIMOH-
HBIX TEXHOJIOTUH U MONBITKAMU MOHOIOJM3ALUU PhIHKA.

Takum 00pa3oM, yUUTHIBasi COBPEMEHHBIE pPEaTHH, POCCUICKOE aHTUMOHOIIOJb-
HOE 3aKOHOJATENBCTBO TpeOyeT 0osee JKECTKOro MOJX0/a MPH PEryJIUpOBaHUH H
OLIEHKE JIeHCTBUI UPPOBBIX MIATPOPM, B IPOTUBHOM CIIy4yae, phIHOYHAS BJIACTHh HA
OOJIBILIMHCTBE PHIHKOB YCIYT OyJIeT COCPEIOTOUEHA B pyKaX HECKOIbKUX KOMIAHUM.

OOcyXIeHne «IsTOro aHTHMOHONOJBHOTO MakeTa» B Poccum Havanock B
2018 r. UmnynibcoM K M3MEHEHHUI0 POCCHUICKOTO aHTUMOHOIIOIBHOTO 3aKOHOIATEIhb-
CTBa TIOCIYXWIO yTBepkaeHne HammonamsHo# nporpammel «L{ndpoBas skoHOMHKA
Poccuiickoit @enepannny», a 3aTEM U aHATOTUYHOTO HAITMOHAIBHOTO ITPOEKTA, a TAKKE
MHUPOBBIE TPEHbI IM(PPOBU3ANUN U AKTUBHOM MOBECTKU TpaHC(HOpPMAIUU 3aKOHO1a-
TEJILCTBA IS YCIOBUH IU(PPOBOI SKOHOMHUKH B PA3HBIX IOPUCIUKIUAX, IPEKIE BCETO
B EBpocoroze u crpanax ODCP. Crnenuanuctsl B 00JIaCTH KOHKYPEHTHOTO TIpaBa
OTMEYAIOT, YTO MPH OIIEHKE YKOHOMUYECKOW KOHIICHTPAIIMH PHIHKOB C BHICOKOW HHHO-
BAIlMOHHOMN COCTABJIAIOIIEH ClIeyeT yUYuThIBaTh ocodennoctu (Ivanov, 2018).

3amavya MpUHATHS MATOTO aHTUMOHOTIOIBHOTO MAaKeTa — ATO PaCIIupEeHue Jeii-
ctBust HopM D3 «O 3ammre KoHKypeHimn» Ha oTtpacie MKT, nugpossie poHKH,
arperaropsl, HU(PpoBbie MIATGOPMBI U MapKETIUICHChl. BBOIUTCS HOBBIA KpUTEPHIA
OLICHKH JJOMUHHUPYIOLIETO MOJI0KEHUS — CeTeBOM 3(PPeKT — mosryueHue 3KOHOMHYe-
CKO# BBITOJIbI OT HCIIOJIb30BAaHUS JAHHBIX U KOJMYECTBA IOJIb30BATENCH, HAaIpUMeEp,
OHJIAaH-TIIIATPOPMBI, Ha KOTOPO 3aKITIOYAIOTCS CACTKU MEXIy MPOAaBIlaMU U MOKY-
natensmu. Bmecte ¢ Tem MunucrepctBo mudposoro pazsutus Poccuiickoit denepa-
LUK OCTOPOKHO B paciuperuu noiHomounit ®AC Poccun.

[14TBI1 aHTUMOHOTIONBHBIN MAKET ONPEENISIET HOBbIE KPUTEPUU «IOMUHHUPYIO-
LIETO MOJIOKEHHS» Ha PhIHKE HHTEPHET-IIPOCTPAHCTBA, B TOM YHCIIE: BiIaJieHUE HHPpa-
CTPYKTYpoii (mporpaMmoii uinu nporpammamu Juist 9BM), koTopast uCHOIb3yeTCs IS

3 Tocranosnenue @DAC TIlosomxckoro okpyra or 29.11.2011 mo gemy Ne A65-25267/2010 //
CIIC Koncynsrantllitoc.
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3aKJIFOUEHUS CIIETOK MPOJABIOB U MOKynaTenel; cereBble 3¢ dekTol; 1o 6omnee 35 %
Ha pbIHKE B3aMMO3aMEHSIEMBIX yCIyT 10 00eCnedeHunIo 3aKiIoueHus caenok. Kiroue-
BOM BOINPOC 3aKJIHOYAETCSA B MOBBIIEHUH (P(EKTUBHOCTH aHTUMOHOIIOJIBHOTO KOH-
TPOJIS 32 PKOHOMHUYECKOM KOHLeHTpauued. C Mmo3uuuu KOHKYPEHTHOI'O IpaBa 3TO
HaNpaBJICHO HA MPEAYNPEKICHUE TPUINHEHUS Bpea HOTPEOUTENISIM, TOCKOIBKY KOM-
MTaHUHU-MOHOIIOJIMCTHI CO3/1al0T Oapbepbl BXOa Ha PHIHOK HOBBIX KOMITAHUI — ITOTEH-
LUAIbHBIX KOHKYPEHTOB, a TAaKK€ TOPMO3ST pa3BUTHE LIUBUIIMN30BAHHOIO TOBAPHOIO
pBIHKA. DKOHOMHYECKas KOHLEHTpalus Ha TPaHCPOPMHUPYIOIIMXCS WA HOBBIX
(dhopmupyromuxcs mupoBeIX paHax uMmeet crienuduky. [Ipexae Bcero ona o0ycioB-
nena nponukHoBeHHeM WKT (nHDOpMAanMOHHO-KOMMYHUKAIIMOHHBIX TEXHOJIOTHIN)
B MHHOBAIIMOHHBIE online-OM3HeC-TPOIIECCHI.

[TsTBIi1 aHTUMOHOMIOJIBHBIH MakeT 0100peH ObecTBeHHBIM coBeToM rpu PAC
Poccun B anpene 2021 r. B ciy4yae npuHITHS HOBOW PEJAaKLUU «IIATOTO aHTUMOHO-
MOJIBHOTO TIakeTa» MUQPOoBBIM MoHOMoHcTam Google mnmm Apple rpo3sT Oosbliue
mrpadel ¥ (pakTHUECKOE JIMIIEHUE SKCKIIO3MBHBIX IpaB Ha MPOMBIIUICHHYIO
COOCTBEHHOCTh B KaueCTBE HAaKa3aHUS 3a HEUCIIOJHEHHUE MPeIUCaHUi POCCUIICKOTOo
AHTHUMOHOIIOJIBHOTO OpraHa.

®AC Poccun mpenyiaraeT CIEAYIONIME MEpHI, HalpaBJICHHbIC HA MPECCUCHUE
370yNOTpeOIeHH Ha HU(PPOBBIX PHIHKAX:

1) pacmpocTpaHeHue 3ampeToB 3JI0YNOTPEOSEeHUS] JOMUHUPYIOLIUM IOJI0XKe-
HUEM Ha IUQPOBbIE TUIATPOPMBI, 00ECIIEYHBAOIINE COBEPIICHUE CICIIOK MPOIaBIIOB
U NoKynaTeneu B cetn IHTepHeT;

2) ompexaeneHue KpUTEpUEB U(PPOBBIX MIATHOPM;

3) HOBBIE OAXOJIBI K CIIEIKaM SKOHOMHUYECKON KOHLIEHTPALIUH;

4) ucronb30BaHUs HU(PPOBBIX AITOPUTMOB B aHTUKOHKYPEHTHBIX COTIIAIICHUSX
JIOJDKHO CTaTh OTATYAIOIINM O0CTOSITETHCTBOM.

C nozunu PAC Poccnn aHTUMOHOMOIBHOE 3aKOHOIATENLCTBO JIOJKHO obec-
M€YHNBATh KOHTPOJIb HE TOJILKO MPHOOPETEHUsI MAaTePHAIbHBIX aKTUBOB, HO U HEMaTe-
pUAIBHBIX AaKTUBOB (HAaIpuUMeEp, pe3yJbTaTOB HMHTEUIEKTYaJIbHOM [EATENbHOCTH),
MOTOMY YTO YacTO caMa KOMITAHHUS CTOUT HE MHOTO, & €€ TeXHOJOTHs — HAIpOTHB.
Takue HemMaTepualibHbIE aKTHBBI MOTYT BIIMSATH HA COOTHOIICHHWE PHIHOYHOW BIIACTH
Y9aCTHUKOB YKOHOMHUYECKHUX OTHOIICHUH.

[Tockonbky B M()pOBOI SKOHOMHKE HHPOPMAIIHS SBISETCS TPOBOAHUKOM BCEX
MPOIIECCOB, B TOM YHUCIIE OHA CTAHOBUTCS O0BEKTOM HHTEJUIEKTYaIbHON COOCTBEHHO-
ctu. O3 «O 3ammTe KOHKYPEHLMN» HE PACIPOCTPAHSIET IEHCTBUE HA UHTEIUIEKTYallb-
HYI0 COOCTBEHHOCTb. B pamkax MHSTOro aHTHMOHOIIOJBHOTO TMaKeTa Ipeasiaraercs
WCKIIIOYCHHE «UMMYHUTETa» JUIS TNPUMEHEHHS K OOBEKTaM HHTEJUIEKTYaIbHOMN
COOCTBEHHOCTH AaHTUMOHOIOJILHOTO PETYJIMPOBAHUS. DTO aKTyalbHO, IIOCKOJIbKY 3HA-
YeHHE WHTEJUIEKTYalbHOH COOCTBEHHOCTH BO3PACTaeT B YCIOBHSX LHU(PPOBU3ALUU
Y MOSIBJICHUSA 3JEKTPOHHBIX IUIOIIA0K, SJIEKTPOHHBIX KHUT, BUPTYyaJIbHbIX KOMIIAHUI
¢ coOcTBeHHBIM OpeH1oM U p. HeoOxo1umMo npuHsATHE HOPMATUBHBIX aKTOB, KOTOPbIE
o0ecreuynBaOT MPEOI0JIEHUE OTrPaHUYMBAIOUIMX WHHOBAIIMOHHOE Pa3BUTHE BUJIOB
370YNOTPEOICHUH MHTEIUICKTYaIbHBIMU MIPaBaMU, TIO0ATU3AIMI0 PEXHMa 000poTa
00BEKTOB HHTEIJICKTYAJIBHBIX IIPAaB B MHTEPECaX Pa3BUTHS HUPPOBOH SKOHOMHUKH.

ITo »TOil mpHuYHMHE BBOAUTCA TaKOM KPUTEpPUU, KAK «I€HA CHENKW». Ecnm
LleHa CJEJIKM TMpeBbIaeT 7 Mipa pyOsed, To oHa Toxe OyAeT NpeaMeToM
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AHTUMOHOIIOJIBHOIO KOHTPOJII HE3aBUCUMO OT CTOMMOCTH AKTHBOB YYaCTHHKOB
CIEJIKH, CYMMBI TOBapOB, KOTOPBIE OHH PEATTM30OBAIIH.

Hogemnoil msToro aHTUMOHOMNOJIBHBIN MaKeT SBJSETCS BBEIEHUE WHCTUTYTa
3KCIepTa B aHTUMOHOIOJBHBIN IIpoliecc. AHTUMOHOIOJIBHBINA OpraH BIPaBe caM WK
M0 MHUIIMATHUBE JIMLIA, YYACTBYIOILETO B JIeJie O HAPYIIEHUH aHTUMOHOTMOJIBHOTO 3aKO0-
HOJIATENIbCTBA WIIM B pPaMKaxX MPOIEAYyPbl pACCMOTPEHHS XOAaTaiicTBa 00 0100peHUH
C/IENKH (IeWCTBUS) B paMKax KOHTPOJIS 32 SKOHOMHUYECKOW KOHLIEHTpAIel IKCIepTa
MO>KHO IIPUBJIEKATh MIPH OCYILECTBICHUN MTPOLEAYPbl PACCMOTPEHNUS Jej1a O Hapylle-
HUU aHTUMOHOIIOJIBHOTO 3aKOHOJATENIbCTBA WJIM B paMKax MpOUEAypbl. 3aKOH
0 3aIlMTe KOHKYPEHLIMH IPEAyCMaTpPUBAET NPABO aHTUMOHOIIOJIBHOIO OpPraHa B paM-
Kax IpoLeaypbl KOHTPOJISA 3a SKOHOMHUYECKON KOHIIEHTPAIMKU OA00PUTh X0JaTaiiCTBO
3asiBUTENSI O COBEPILEHUM CHEIKU (IEHCTBUI) U MPH 3TOM OAHOBPEMEHHO BBIJIATh
MpEeANMCaHUE O COBEPLIEHUH JIEHCTBUI, HAIIPABJICHHBIX HAa Pa3BUTHUE KOHKYPEHIIMHU Ha
TOBApHBIX PbIHKAX, KOTOPbIE 3aTParuBalOTCs cleIKou (aevictBuem). [1aThiif aHTHMO-
HOTIOJIBHBIN TIAKeT TMpeajaraeT BBECTH KaHAMAATYpYy O3KCIepTa, KOTOpble OyaeT
CJIEIUThH 32 UCTIOTHEHUEM KOMITAHUEH BBIJAHHOT'O MPEIIUCaHUS.

Kpowme toro, nsaTeiit aHTUMOHOMOJIBHBIN TAKET BBOAUT BO3MOXKHOCTD MPOAJICHUS
CpOKa pacCMOTPEHHUS XoJaTaicTBa 00 ogo0peHun caenku (aeictsus). Jlns Tpancrpa-
HUYHBIX CJIENOK, 3aTparuBaronux poccuiickuii peiHok, DAC Poccum mnpennaraer
IPEyCMOTPETh BO3MOXHOCThH MPOJUIEHUSI 9-MECSIYHOrO0 CpOKa PacCMOTPEHUs XOJia-
TalicTBa no corjacoanuto ¢ IIpaBurenscTBoM Poccuiickoit @enepaunn. Ilpu aTom
KOHKPETHBIII CPOK MpPOJIEHUS PACCMOTPEHUs XoAaTaicTBa OyIeT OIpeneisiThes
[IpaBurensctBoM PO.

[1aTBI1 aHTUMOHOIIOJIBHBIN MMAKET BBOJAUT 3aKJII0OUEHUE 00 OOCTOSITETHCTBAX B
paMKax KOHTpOJII 32 3KOHOMMYECKOW KOHIIEHTpalued U OYHOE pPacCMOTPEHHE
Xo0/laTaiicTBa. 3aKOH BBOJMT BO3MOXKHOCTh HAIpPAaBIIEHUS JIMILY, KOTOPOE HAIMpaBUiO
XOJIaTACTBO O TIOJYYEHUH COTJIACHS HA CHENKY (IEHCTBHE), 3aKIIOUYEHUs 00 00CTOs-
TeNbCTBAX JAeia. JJaHHOE 3aKII0YEeHHE HANpPaBIIETCS B CUTYyallMd, KOTJa aHTUMOHO-
MOJILHBIN OpraH MPUXOIUT K BBIBOJLY, UTO CIEJNKa (IeHCTBHE) MOTEHIMAIBHO OIacHast
JUIsl KOHKYPEHIIMM M BO3MOXXHO HEOOXOJMMO BbIIAaTh MPEANHMCAHUE WU OTKa3aTh
B 0JI00pEHNH ClIeNKHU. B 1TaHHOM 3aKIIF0U€HIMM aHTUMOHOIIOJIbHBIN OpraH yKa3bIBaeT Te
(akTHyeckue 0OCTOATENBCTBA, KOTOPHIE OH YCTAaHOBMJI, U JAa€T OLIEHKY JOBOJOM 3a-
sBuTeneil. Takxke B 3aKJIFOUEHUH YKa3bIBAIOT BO3MOXHBIE (POPMYIUPOBKH OYTyIIETO
npeanucanus. B cinydae BblJauM 3aKIOUEHUS aHTHUMOHOIOJIBHOTO OpraHa o CBOEH
WHULMATUBE WUJIM TI0 XOJaTalCTBY JIMIIA, KOTOPOE MOJAJ0 XOAAaTalCTBO, HA3HAYAET
MPOLIEyPYy OYHOTO PACCMOTPEHUS CEIIKH.

KoHTposb 3a s5KkOHOMUYECKON KOHIEHTpanued Bo dpaHuyyu — sBICHUE CPaB-
HUTEJIBHO HenaBHee. llepBble 3aKOHOJATENbHBIE TEKCTHl HAa 3Ty TEMY HOSBHIUCH
19 wronst 1977 1. m ObUIM OYEHB MAJIO UCIIOJBL30BAHBI B IOPUIAMUYECKON (PpaHITy3CKOM
npakThke. Pedb Iula B HUX O KOHTPOJIE HAJ SKOHOMHYECKOM KOHIEHTpaluel
NpeAnpusITuii, 60pb0de C HE3aKOHHBIMHU CACIKAMH H 3JI0YNOTPEOJIEHHEM MOHOMOMb-
HOTO TOJIOKEHUS.

Bo ®panuuu ynpasiieHHE 1 KOHTPOJIb 3JKOHOMUUYECKUMH KOHLIEHTPALUsIMHU MOJI-
HOCTBIO OCYILECTBIISIETCA KOMIIETEHTHBIM HE3aBUCHUMBIM OPraHoM, AHTHUMOHOIIOJIb-
HBIM KOMHTETOM, B COCTaB KOTOPOTO BXOMST TMPEIACTABUTEIN CyIeOHOW BIIACTH,
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a TaKKe B Cilydae, €ClIM 3aTPOHYThl OOIIECTBEHHBbIE WHTEPEChl, — MHUHHCTD,
OTBETCTBEHHBIH 3a c]epy OIKOHOMHKH, — €ro MOJHOMOYHS IPEIyCMOTPEHBI
ct. L. 430-1 Toprosoro Konekca @paniry3ckoii Pecrrybnuku.

Takast cTpykTypa AHTHMOHONOJBHOTO KOMHUTETa 3aKperjieHa 3aKOHOM
n° 2008-776 ot 4 aBrycra 2008 T., corjaacHO MOJIOKCHHUSAM (PAHITY3CKOTO 3aKOHOa-
TenbcTBa U3 3aKkoHa «O MoaepHu3auu 3koHoMHUKN» (Lol n° 2008-776 du 4 aott 2008
de modernisation de I’économie. 3akon Ne 2008-776 ot 04.08.2008 . «O MoaepHU3a-
UM YKOHOMHKH»). Ha OCHOBaHMH 3TOT0 JOKyMEHTa OBbUIM PacTpe/IeieHbl TIOJTHOMO-
YHsl TAKUM 00pa3oM, 4TOObI OHHM MEPELUTH MOTHOCTHI0 OT MUHUCTPA SKOHOMUKH K CO-
3nanHoMy KomwureTy, aAMMHUCTPATUBHOMY U HE3aBHUCHMOMY OpraHy, «CHEIHaIu3U-
pYIOIIEMYCsl TOJIBKO Ha PErYJIMPOBAaHUH U KOHTPOJIE IKOHOMUYECKON KOHKYPEHIIUI.

Crarbs L. 430-1 Toprosoro kojekca ®paniry3zckoii PeciryOnmku XxapakTepusyer
«OTIEpAIHIO MO0 KOHIIEHTPAIMI» CIIeTYIOIUM 00pa3oM:

1° Korma nBa wim 6oJj1ee peanpusITHiA, paHee He3aBUCUMBIX, 00bETUHSIOTCS;

2° Korja oiHO ¥ HECKOJIBKO JIUII, BIAJCIONTUX KOHTPOIBHBIM MAKETOM MPEITPH-
STUS WM KOT/1a OZJHO U HECKOJIBKO MPEANPHUITHN TPHOOPETAIOT, HANPSAMYIO HITH Yepe3
MIOCPEIHUKOB, BO3MOYKHOCTb YIIPABJICHHS U KOHTPOJIS 3@ YACTHIO OJJHOI'O MJTU HECKOJIb-
KUX TPEANpUATHN MyTeM (HUHAHCHUPOBAHUS TPEANPHUATHS 32 CYET COOCTBEHHBIX
CPEICTB, JINOO Yepe3 MOKYINKY aKTHBOB, JOTOBOPHBIM CITOCOOOM, a TaKyKe WHBIM CIIO-
coOOM.

Bo BTOpOi1 4acTH TOM e CTaTbU OIMCBHIBAETCS IPYTrOW BUJ KOHLIEHTPALUHU, — TOT,
KOTOPBIN SIBISIETCS PE3YJILTATOM «CO3/IaHMs OOIIel KOMITAaHWM Ha JIOJTHI CPOK ITyTeM
pacnpeieneHust Bcex (PyHKIMH eI0CTHOTO aBTOHOMHOT'O SKOHOMHYECKOTO CyObEeKTay.

OnHo U3 onpeaeneHnil TepMUHA KOHIEHTPALMU KaK pe3yJibTaTa CIUSHUS Mpe-
MPUATHIA periaMEeHTHPOBAHO BO (PpaHIly3CKOM IpaBe, a HMEHHO B MOJOXKEHUSX CT. 3
EBporneiickoro pernmamenta Ne 139/2004 ot 20 stuBaps 2004 r., MOCBSAIICHHBIX KOH-
TPOJTIO 32 KOHIIEHTpAIuen MpenpruaThii, IIeIbi0 KOTOPOU SIBISETCS IPEA0TBpallleHUe
CUTyalluH, IpU KOTOPHIX MPOUCXOJUT CMEHA YIIPAaBJICHUS U KOHTPOJS KOMIIaHUEH Ha
JUTUTENbHBIA CPOK.

B cr. L. 430-1-1I1 Toprosoro xonekca @paniy3ckoit PecnyOnuku ynorpeois-
€TCsl TePMHMH «KOHTPOJb» 3a MPEANPUSTHEM, KaK pe3yJbTaT MNepeJaHHbIX IpaB,
3aKJIFOUYEHHBIX JIOTOBOPOB WIK APYTUX CPEACTB NMEpeladyd yIpaBICHUs, €IUHBIX WU
COBMECTHOTO YIIPaBIICHHS, IPUHUMAsI BO BHUMaHHE (PAKTUYCCKHE WIH FOPUANICCKHE
ACIEKThl, BO3MOYXKHOCTh OKa3bIBaTh OKOHYATEJIbHOE BIMSHHUE HA IEATEIBHOCTh KOMIIa-
HUU U B KQ4ECTBE MPUMEPA: — YaCTUYHOE WIN MOJHOE MPaBO yNPABICHUEM WUJIU BJIa-
J€HUEM MMYIIECTBOM KOMIIAHUH; — IPABO YIPABICHUEM WM IPABOM 3aKIIOUEHUEM
JIOTOBOPOB, KOTOPBHIE BJIEKYT 3a COOOW OKOHYATEIbHOE BIMSHUE HA BBHIOOpP ydpenu-
TEJNBHOI'0 COCTaBa NPEANPUATHUS, IPUHATHE PEIICHUH, Y4aCTHE B COBELIAHMSIX».

OmHako yIep)KUBAaHUE «PEIIAlOIIeT0 BIMSHUS» HE O3HAYaeT TOJHBIA «KOH-
TpOJb». B TakoM ciyyae Hy»KHO, OCHOBBIBAsSICh Ha OIBITE PAOOTHl aHTUMOHOIIOJIBHOTO
KOMUTETA M FOPUIUIECKON MTPAKTHKE, ONIPEICTUTh MPU3HAKH CYIIECTBOBAHUS TOT'O HITH
WHOTO dJIEMEHTa BIMSHHS, BBISBISAS HawOoyiee BaKHBIA, — Jeas BBIBOJM, KaKOH
KOHTPOJIb SIBJIIETCS MOHOIIOJIFHBIM YIIPaBIEHUEM, — JIMOO COBMECTHBIM YIIpaBIIe-
HueM. B ciydae ecnu yaepxanue O0MbIIel YaCTH YCTaBHOTO KamuTajda HaXOAUTCS B
OJIHUX PYyKax, 3TO IMO3BOJIAET OXAapaKTEPHU30BATH PEIIAIOIIEe BIUSHUE, HO JaHHOE
orpezieNieHNe He SBISETCS] €MUHCTBEHHBIMU KPUTEPHEM.
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[IpaBa ympaBiieHus, HAXOIALIMECS B pyKaX MUHOPUTAPHOTO aKI[MOHEpa, 100aB-
JICHHbIE B JOTOBOPHbIE WM (PMHAHCOBBIE OTHOILLIEHUS, MOTYT yKa3aTh Ha CYIIECTBYIO-
niee BiusgHue. Kak yrounser panee uutupyemas cr. L. 430-1, AHTUMOHONOJIbHBIN
KOMHUTET JIOJDKEH NPUHATh BO BHUMaHHUE, B KaXJIOM Clly4yae OTAEJIbHO, BCE COCTaBIIs-
IOIIME OTNepany, (PaKTHYECKHU | IO MPaBy, MPUMEHUTHh TEXHHUKY IIEJIOCTHOTO aHaJIH3a.

B kadectBe npumepa, MUHOPUTApHBIA aKUHUOHEP, KOTOPOMY IPUHAIJICKUAT
paBo-BeTO (TIPaBO, O3HAYAIOIIEE MOJHOMOYHE JIMIAa B OJHOCTOPOHHEM TOPSAKE 3a-
OJIOKMPOBATH MPUHATHE TOTO HJIM WHOTO CTPATETUYECKOTO PEIICHUs KOMITAHUH), TO
€CTh UMEIOLIETO BIMAHNE HAa HA3HAUEHUS U OTIYUYE€HHE OT JIOJKHOCTEHN YIPABIISIOIINX,
Ha pEUIeHUs MO MPHUHIATHIO OW3HEC-TIPOEKTOB, COTJIACOBAHHUIO TOJOBOTO OrOIKETa
Y WHBECTUIIMOHHBIX IIPOrpPaMM, TO €CTh UMEET PELIAIOLIEE BIUAHUE HA JAESITEIbHOCTh
KOMIIAHHUH B LIEJOM. J[pyTrHe 31eMeHThI TakKe MOTYT ObITh YuTeHbl. Harpumep, koraa
MHHOPHUTAPHBIH aKIMOHEp SBISETCS KPEIUTOAATENIeM MPeAIpUATHs",

Bo ®panuuu, B TeX ciaydasx, KOr/ia HE3aBUCUMbIN OpraH yIpaBJIeHUs, HaXOs-
mieics Mo KOHTpoJieM cyA€OHBIX MHCTAHIM, YIIOJTHOMOYEHHBIN HE HAapyIIaTh 001Ie-
CTBEHHBIN SKOHOMUYECKHUI MOPSII0K, OTpaHUYMBATH CBOOOY yNpaBiIeHUs MPEANPUs-
TUH, — HaIpalluBaeTCsl IOPUINYECKHI BBIBOJ — KOHKYPEHTHOE IpaBo U, CJeA0Ba-
TEIbHO, KOHTPOJb 3a 3KOHOMHYECKHMHU KOHIEHTPALMSAMH IPEACTaBIsET COO0M
CHEIHMAJIbHBIA OT/IEN aJMUHUCTPATUBHOIO HAA30pa; OTIEN MOJULUHN 3a KOHTPOJIEM
32 YKOHOMUYECKUMH KOHLEHTPAUUsAMHU, AHTUMOHOIOJIBHOE 3aKOHOIATENbCTBO PpaH-
LMY ¥ UHbIE HOPMATUBHBIE [TPABOBBIE AKThI O 3AILUTE KOHKYPEHIIUH.

Bo ®paHuum KOHTPOJIbF 3a KOHUEHTPALMSAMH MPEANPUATHN TPaIULHOHHO
a priori npedcmaeier Kak KOHTPOJIb 332 CTPYKTYPOH SKOHOMHYECKOTO PHIHKA.

[IpenMeToM KOHTPOJS 32 KOHUEHTPALUUSMHU SIBJISIETCS JIOTOBOPHOE IPaBO U
HaJM4KMe HApYLUIEHWH MOHOIOJIBHOTO TOJIOXKEHHsI, MHAYE TOBOPS pPeyb UJET O CIIOCO-
6ax 3aIUTHl KOHKYPEHTHOTO PHIHKA® U «IKOHOMHYECKHX HHTEPECOB TIOTpeOuTenein’,

KoHTposb 3a KOHUEHTpalUs MU OTPAHUYMBAET MOJHOMOUYHMS MO PYKOBOJCTBY
MpeANnpUATHEM, TaK KaK CYIIECTBYET NpeAyNpeauTebHbIN MeXanusM, Jlekper, npeay-
CMaTpUBAIOLIMNA aIMUHUCTPATUBHBIC B3bICKAHUS U CaHKIUU. Mmest Xxapakrep npeumy-
IIECTBEHHO MPEAYIPEIUTENbHBIN, IIENIb JOKYMEHTa — 3alluTa (YHKIIMOHAILHOTO CO-
CTOSIHUS PBIHKA C YIIOPOM Ha €0 CTPYKTYPY U JUHAMUKY.

KonTposp HeceT riaaBHbIM 00pa3oM MpeaynpeauTenbHblii xapakrep. [lomumnus
(KOHTPOJIB), OTAEN OCYLIECTBIISIOIUN KOHTPOJIb 32 IKOHOMUYECKON KOHIIEHTpAIUEH,
BBITMOJHSIET (PYHKIUIO MPEABAPUTEIHHON OLIEHKH BEPOSTHBIX MOCIEICTBUIN Omepaliu
JI0 TOTO, KaK OHU OyIyT UMETh MecTO (akTuuecku. Takum 0Opa3oM OCHOBHAsl 4acCTh
KOHTPOJISI OCYLIECTBIISIETCS /10 MOSBICHUS ONEPaLUU MO KOHIEHTpauu (A), 0HaKO
OH, KOHTPOJIb, MOXET 3aTSIHYThCSl HA HEKOTOPBIN cpok (B).

[IpenBaputenbHblii KOHTPOAb. O0S3aTENBHOCTh MPEABAPUTENHHOTO YBEIOMIIE-
HUS 00 orepaIuu.

Bcest  omepanusi  KOHLIEHTpaluu, KOTOpas COOTBETCTBYET TpeOOBaHUM,
npeaycmotpeHHsix cr. L. 430-1 u L. 430-2 ToproBoro kojekca, IOJICKUAT

4 Conseil d'Etat, Section du Contentieux Ne 294896. 31.01.2007. Publi¢ au recueil Lebon / TocynapcTBeHHbiit
coBeT ®@pannmu, Cyaednas cexkuust Ne 294896. 31.01.2007. Ony6nukoBano B kosuiekiuu Lebon. (in French).
3 Décision n° 2012-280 QPC du 12 octobre 2012. (in French).

6 Conseil d'Etat, Section du Contentieux Ne 294896. 31.01.2007. Publié au recueil Lebon / TocynapcTBeHHbrit
coset ®panuunn, CynedHas cexis Ne 294896. 31.01.2007. OnybnukoBato B koswiekiuu Lebon. (in French).
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YBEIOMJICHHIO U (DAKTUYECKH HE MOXKET OBITh OCYILIECTBIICHA J0 MMOJIyYeHHs pa3pelie-
HUS OT AHTUMOHOIIONBHOTO KomuTeTa (cT. L. 430-4).

AHTUMOHONOJBHBIA KOMUTET HE AA€T 3aKJIOYEHH 110 BCEM ONepausaM 10 KOH-
HEHTpAIUH, peannu3yrommxcsa Bo OpaHium, a TOJIBKO MO0 TEM OIepalusiM, KOTOpbIe He
BXOJISIT B HOPMATUBHI  MOJIEKAT aHAIIHZY.

Takum 00pa3oM MOKHO BBIZICITUTE TP TIPU3HAKA OTICpaIUii:

— OO6muit 060poT 6e3 yuera Haslora Ha J0OaBJICHHYI0 CTOUMOCTh OT HECKOJIb-
KUX MEXIyHAPOJHBIX MPEANPHUATHIA WU TPy GU3NYECKUX UIH IOPUINYECKUX JHII,
YYacTBYIOIIMX B KOHIIEHTPANUH, Bbie 150 MIIIJTHOHOB €BpO;

— OO6muit 06opoT 6e3 ydera Hajiora Ha J0OABJICHHYIO CTOMMOCTh BO DpaHIn
KaK MHHUMYM JIBYX TPEANPUATHN WU TPYNI (PU3UUECKUX WIH IOPUANYCCKUX JIUI,
Y4acTBYIOIIMX B KOHIIEHTPALUH, Bhile 50 MUJUTMOHOB €BPO;

— Omnepanus He BXOAUT B KOMIIETeHIMIO EBporneiickoro coobiecTsa.

B kauectBe npumepa, B 2019 r. AHTUMOHOIIONBHBINA KOMUTET U3y 270 3asBOK
Ha KOHLEHTPALMIO, HU OJJHA U3 HUX HE MOJIyuynsIa OTKa3, a 9 3a4BOK MOIYUYHIIU pa3pe-
IIEHUE HAa HEKOTOPBIX yCIOBHUAX, 261 6€3 KaKuX-I100 JOMOITHUTEIbHBIX YCIOBHA .,

YBegomieHne o0s3aTeNbHO sl (PU3HUYECKUX M FOPUIUIECKHUX JIUII, MOJIeKa-
IIMX KOHTPOJIIO BCETO WJIM YacTH HPEANPHUATHS, B CIIydae CIUSHHA, OO0 CO3MaHUSL
o0uIero mpeanpusTHs, Ha HUX BO3JAraercs mojada COBMECTHOTO OJIHOBPEMEHHOIO
yBeaomienus (C. com., ct. L. 430-3).

Cratpa L. 430-3 ToproBoro kojekca yTOUHSIET, YTO «yBEIOMIIEHUE paccMaTpH-
BAeTCs B Cllydae, €CJIM OJHA WJIM HECKOJBKO CTOPOH, MOJJIEKAIINe KOHTPOIIO CIIO-
COOHBI MPEIOCTABUTH JICTATBHBIIN MPOEKT WU MPUHIUIIHAIBHOE COTJIAlIeHNe, TPOH-
CaHHOE B MMMChME O HAMEPEHHH HITH C MOMEHTa O(UIHATIBHOTO MpeuIoskeHus». Hapy-
HIeHHE 0053aTeNbCTBA B YBEJIOMIICHUN «PACIICHUBAETCS, B TOM BHJI€ B KOTOPOM OHO
€CTh M KaKiUM ObI OHO HU OBLITO, KaK JIEHCTBUE, HAIIPABIIEHHOE MTPOTUB KOHKYPEHITUH B
JIAHHOM ONepaluK M Kak HeJOMyCTUMOE HapylleHue»®. B 5ToM ciiyuae AHTHMOHO-
MOJIBHBIM KOMUTET MPEANUCHIBACT, MO/l CTPAXOM yIJIaThl mTpada, CTOpoHaM YBEIO-
MUTB 00 Omepaluu, eciiv TOJIbKO OHU HE MPUMYT PEUICHHE He COBEpIIATh ONEPaIuio
10 KOHIICHTPAIINH, a TAKXKE UMEET MPaBO HAIOKUTh HAa CTOPOHBI, HA KOTOPHIX BO3JIO-
KeHa 0053aHHOCTH YBEIOMJICHHUS, IEHE)KHOE B3bICKAHUE.

KoHTposib MOXeT ocyIiecTBIAATHCS ABYMs (pa3aMu, €CJIM 3TO HEOOXOAUMO, HO Ha
MPaKTHKE 10 BTOPOH (a3bl O0JIbIIast YaCTh JIE]T HE TOXOIHT.

®aza 1. Kak TompKO MOCKE 00 YyBEIOMIIEHUH OBUIO JOCTaBJICHO B AHTHMOHO-
TTOJIEHBIA KOMUTET, OH 0053yeTCs B TeUeHHe 25 pabounx THEH 1aTh CBOE 3aKIIOYCHHE,
HauyWHas ¢ AaThl Moxy4YeHus moiaHoro gocke (C. com., ct. L. 430-5-1). CtopoHsl, y4act-
BYIOIIHME B OMEpaIiK, MOTYT He3aMeUIMTEIbHO MIPUHUMATh MEphI, HAlIPaBJICHHbIE HA
NpEeIOTBpAIllCHHe JEHCTBUI Olepamuy, HANpaBIEHHBIX TPOTHB KOHKYPEHIIUH
(C. com., ct. L. 430-5-1I).

CormacHo 3TOM CTaJuM MPOBEPKH, Ha3BaHHOU «daza 1», AHTUMOHOIIONHHBIN
KOMUTET yIOJTHOMOYEH:

7 Rapport 2019 du Comité frangais de lutte contre les monopoles / OTueT AHTHMOHONOJIBLHOTO KOMHUTETA
Opanunu 3a 2019 rox.
8 CE, 24 juin 2013, Société Colruyt France et établissements FR Colruyt Décision N°360949. (in French).
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a) KOHCTaTHUpPOBaTh, YTO OIEpalus, 0 KOTOPOil OBbUIO 3asiBIEHO, HE BXOIMT
B chyuaif, npenycMmotpenHelid cr. L. 430-1 u L. 430-2 ToproBoro Kojekca
(B aTOM cnydae He TpeOyeTcst pa3penicHus );

b) paspemmTh omnepanuo, ¢ COMPOBOXKAAIOIIIM 000CHOBAHHBIM PEIICHUEM; B
pas3pelieHne BXOJUT IIOMETKa O COOJIIOZICHUH HEOOX0AUMBIX 0053aTENIbCTB 0] OTBET-
CTBEHHOCTb CTOPOH;

C) €CJIM €CTh MPEIITOJIOKEHUE, YTO TaHHAS ONepalliy MPUBEAET K KOHKYPEHIIUH,
TO MOTpeOyeTcss MpOBeIEHHE TOMOJHUTEIBHOTO aHAIN3a, a 3TO 03HAYAET OTKPBITHE
«BTOopoi a3 (C. com., ct. L. 430-5-111). OTKpbITHE BTOPOH CTaAMK H3YUYCHHS T0ChE,
npenycmarpuBaet cT. L. 430-6 ToproBoro kojekca, 1 MOXKET pacLICHUBATbCS KakK Ie-
penaya AHTHMOHOIIOJIBHBIM KOMHUTETOM 3afBKM MMHHUCTPY MO JejaM 3KOHOMKH
(C. com., ct1. L. 430-7-1-I).

®a3a 2. AHTUMOHONOJBHBIN KOMUTET JOJKEH NPUHSATH pellieHuE B 65-THEBHBIN
CPOK 00 OTKPBITUU BTOPOM CTaUU U3yUEHUS 3asiBKU. A CTOPOHBI MOTYT MPEIIOKHUTh
MEPBI 110 YCTPAHEHUIO JEHCTBU, HaNIPaBJIEHHBIN IPOTUB KOHKYPEHIIUU OIIEpaLUH.

CornacHo (a3e 2, AHTUMOHOTIOJBHBI KOMUTET MOKET:

— Ppa3peuuTh ONepanuio;

— 3aIpPEeTHTH ONEPALHUI0 KOHICHTPAIMH U IPEINHUCaTh B ClIydae He00X0aUMO-
CTH CTOpPOHAM CJeJaTh BCE BO3MOXKHOE IO BOCCTAHOBJIEHUIO HEOOXOAMMOTO ypOBHS
KOHKYPEHIUH;

— pas3peluTh ONepanuio, 0053ysl CTOPOHBI MPUHATH BCE HEOOXOUMBIE MEPBI
1o 00ECNEeYeHHIO JOCTAaTOYHOIO YPOBHS KOHKYPEHIMH WM U3YYUTh PEKOMEHIALUN
TaKUM 00pa30M, YTOOBI IPUBHECTU B SIKOHOMUYECKHI POTPECC CYIIECTBEHHBIN BKJIA]]
JUIs ycTpaHeHus: HapymeHuil. TpeboBaHus v 3aMedaHusi, KOTOPbIE OBbLIN YIIOMSHYThI
BBIIIIE, MOTYT OBITH TOJIBKO B (haze 2 U BHOCATCS B ITyHKTHI JOTOBOPA CTOPOHAMH B TOM
BUJI€, B KOTOPOM OHH OBIIM MpPENOCTaBICHbl YIOIHOMOYEHHBIM opraHoM. (C. com.,
ct. L. 430-7-11I).

[TonrHOMOYMSI MUHHCTPA, YIIOJTHOMOYEHHOTO B O0JIACTH SKOHOMHUKH.

B cpoxk (25 paGouux mHEl), OTCYUTHIBAS OT JAThI TIOTYUYCHUS 3asiBKH AHTHMO-
HOMOJbHBIM KOMUTETOM, MUHUCTP IO IKOHOMUYECKHM BOIPOCAM MOKET ObITh MPUO0-
nieH k aeny. Korna on mpucrymnaer x paborte, OH JaeT cO CBOEH CTOPOHBI MOTUBUPO-
BaHHOE 3aKJIIOUEHUE 00 Omepaluyu MOcie O3HAKOMJIEHHUS C 3asBICHUSAMU OT O0EHX
CTOpPOH, YYacTBYIOIIMX B KOHIIEHTpAIMH. DTO peuieHHe OyIeT HCXOAUTh U3 TeX
00513aTeNbCTB, KOTOPBIE AOJKHBI B35Th Ha ceds ctoponsl (C. com., cT. L. 430-7-1-111).

CTopoHBI, y4acTBYIOIME B OIEpallld, JODKHBI B OO0S3aTEILHOM TOPSIKE
JIOXK/1aThCsI OKOHYATEIBHOTO PElIeHNs AHTUMOHOIIOIBHOTO KoMuTeTa. B ciydae ecnu
CIIMSIHUE TIPEANIPHUSITHIA IO TIOJTYUYSHHsI COTJIACHSI CO CTOPOHBI KOMHUTETA (Takue Iei-
CTBHSI HOCAT HAa3BaHUE «ZUN jumping) HAKJIAbIBAIOTCS CAHKITUH.

B kadectBe mpumepa: B 2016 r. ObUIM HalOXEHBI CAaHKIIMU Ha Tpymry Altice.
I'pynma Altice Haxonmmmace B Tpolecce TOCPOYHON pealn3alldil JIBYX OIEpaIfii
(mokymka KpynHbIX TenedoHHbIX onepatopoB SFR u Virgin Mobile), eii Obu1 Ha3HAYCH
mrpad B cymee 80 MUISTMOHOB €BPO 3a AOCPOUYHYIO ONEPALUIO O KOHLUEHTPALUU B
CEKTOpEe 3JIEKTPOHHON KOMMYHHKAIIMH, 0€3 COOTBETCTBYIOLIETO COTJIAIICHUSI.

Pemenne Takoro macmraba ObIJI0 MEPBBIM MTPUMEPOM B MPAKTUKE CAHKI[MOHU-
poBanus B EBporie u B 11eJloM B MuUpe. ITO TakKe MEepBOE pPEIICHHE TaAKOTO YPOBHS,
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npussToe Bo @panuuu. Eciau panee npeanpusTs Mojiydaid CaHKIMU 33 OLIMOKU B
YBEJOMJICHUH WM 32 HEBBIIIOJIHEHUE 005I3aTENILCTB, TO 3TO OBLJIO NEPBOE HA MPAKTHKE
peleHre co CTOPOHbI AHTUMOHOIOJIBHOTO KOMUTETA 10 OTHOLIEHUIO K JOCPOYHBIM
oIepaLusM 110 KOHLEHTpaluuu 0e3 coryiacusl ynoJHOMOYEHHOr0 OpraHa 1 Oblia mpe-
nucaHa crienuduieckasi CaHKIKA 33 JaHHOE HapyIIECHUS.

Brinaua paspemenus o npoBeIeHUI0 KOHIEHTPAMM Ha ONPECIIEHHBIX yCIIO-
BUSIX SIBJISIETCS] COOOI KOHTPOJIEM allOCTEPUOPH.

I. AnoctepuopHbIil KOHTPOJIb HIIH «EX POSt).

O3HakoMJIeHHE C TIPEANMCAaHUAMH, 3aKIIIOYCHUSIMH U 00s3aTeNbcTBaMH (Ha3bl-
BAaE€MBIMH «KOPPEKTUBHBIE MEPBD»). B cilydae eciiu cTOpoHBI HE U3YyUHIIN 3aKIIOUEHUS,
HE BBINIOJHWIN NPEANUCAHNS I 0053aTeNIbCTBA, MIPEANUCAHHbIE YIIOJHOMOYEHHBIM
OpPraHOM WJIM MUHUCTPOM B TOJOXEHHBIH CPOK, AHTUMOHOIIOJIbHBI KOMUTET UMEET
MpaBo MPUHSATH JBa TUMa pemeHus. [Ipexae Bcero oH MOKET OTMEHHUTh PelIeHHe 00
OCYIIECTBIICHUH OTEPAIH 110 KOHIEHTpAIUH (peiieHne 00 aHHY IMPOBAaHUH PEIICHUS
Kak Mepbl B3bICKaHUs 3a HapyumeHue). [lo kpaiiHell Mepe, BEpHYBIIUCH K MPEIbIIY-
IeMy COCTOSIHUIO TIPEANPHUATHS 10 KOHIICHTPAIMH, CTOPOHBI JTOJKHBI YBEIOMHUTH
BHOBB 00 OTiepaIiiil B CpOK HE MeHee | Mecsiia HauuHas C 1aThl OTMEHBI PEIIeHUS, 3a
WCKJTIOUEHHEM, €CJIM ObUIM MPUHSTHI MHBIE PEIICHHUS MO B3BICKAHUIO, PEIYCMOTPEH-
Heie cT. [ L. 430-8 ToproBoro koaekca ®paniysckoii PecrryOnmku.

3areM AHTUMOHOMNOJBHBIH KOMHUTET MOXKET HAJIOXHTH IMOJ CTPAXOM YIUIATHI
mTpadoB HA CTOPOHBI, KOTOPHIE HE MPUHSAIN BO BHUMaHHUE MPEANUCAHUs, 3aMEUaHHs
nin oOs3arenbcTBa B ykazaHHbIM cpok (C. com., ct. L. 430-8-1V). Kpome Toro,
AHTUMOHOMOJBHBIA KOMUTET MOXKET HaJOXKHUTh JICHEKHbIE CAaHKIIUH JIULIAM, KOTOPbIE
HE BBITIOJTHWIJIA 0053aTeIbCTBA, YTOUHSS, YTO IaHHAS CAHKIIUA HE CBS3aHA C PEIICHUEM
006 OTMeHe pa3pelneHus, 00e CAHKIIUU MOTYT ObITh HPUMEHEHBI .

II. KoHTpoJIb 321U THI CTPYKTYpPBI JUHAMHUKH PBIHKA

B pamMkax maHHOTO KOHTPOJS AHTUMOHONOJBHBIA KOMHUTET JOJDKEH BBISBHTH
JIeiCTBUE, BIMSIONICE Ha KOHKYPEHTHOE COCTOSHHE CTPYKTYpPBHI phIHKA (A), a Takke
ONpeAEIuTb, €CIM OHO MOXXET YCTPAaHEHO IIOCPEACTBOM BKJIaJa B pa3BUTHE
SKOHOMUKH (B).

A. UnenTudukanys 3HAYUTEIHHOTO HAPYIIEHHSI KOHKYPEHIIMU PhIHKA

B nomHoMouMs AHTHMOHOIIOJIBHOTO KOMHUTETa BXOJUT KOHTPOJIb 32 KOMIIa-
HUEH — MOKyMaTejaeM Uil CTPYKTYpOi, 00pa30BaHHOM B Mpoliecce CIUSHUS, HE UMe-
IOLIeH 3HAYUTENHFHOTO BIMSHHS HA PBIHKE, YTOUHSS, YTO IMOJ BIMSHUEM Ha PHIHOK
«HYXHO TOJIpa3yMeBaTh ClIOCOOHOCTh OJHOTO MJIM HECKOJIBKUX MPEANPUSTHI yYBETu-
YUBaTh [IEHBI, YMEHBIIATH MPOU3BOJICTBO, BRIOUPATH MPOIYKIIUIO U YUYUTHIBATH Kade-
CTBO TOBApOB U YCIIYT, YMEHBIIIATh UCTIOIh30BaHIE WHHOBAIIUN HITH HA000POT, BIHSITH
B 1I€JIOM Ha (haKTOPBl KOHKYpEHIMH». B Oomee c:kaToM KOHTEKCTE 3TO O3HA4YaeT, —
OXapaKTepU30BaTh BIUSHHE HA PHIHOK TaKUM 00pa3oM, 4TOOBI «CUTyalus BIUSHHS
PBIHOK JIUIIOM, COBEPIIAIOIINM OTIEPALINIO, €My ITO3BOJIIIIA H30eXKaTh BO3/ICHCTBHS Ha
konkypennuo»'’ (Ph. et P. Didier, Topeoswiii kodexc, Economica, 2005, Ne 593).
Takum 00pa3oM HY>KHO MOHATH MOYEMY, TaKOE IMOJIOKEHHE Ha PbIHKE, CIOCOOHOE

° C. com., ct. L. 430-8-1V. — CE, Ass., 21 décembre 2012, Société Groupe Canal Plus, Société Vivendi, no
353856, au Recuei. (in French).
10 Code de commerce de la République Frangaise. (in French).
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MOBJIMATH HA MOJOKHUTEIBHOE 0KUAAEMOE BO3ICICTBHE PHIHOYHOIO MEXaHU3Ma (TJ1aB-
HbIM 00pa3oM B MHTEpecax MOTPEOUTENs), ABISETCS IJIaBHBIM MPEAMETOM KOHTPOJIS
BCEX aHTUMOHOIOJBHBIX OPTaHOB.

KonkypeHiust MOxeT ObITh pacCMOTpEHa IByMsi crioco0amu. OHa Mpesk/ie BCero
MOXXET OBITh KaK IMPOCTOE COCTOSIHHE PBHIHOYHOTO ceKTopa. DYHKIIMOHWPOBAaHUE
pPBIHKA MOKET TakXKe OBITh MPOAHATM3UPOBAHO KaK CIIOCOOHOCTH OJHOM OTPACIH KO-
HOMUKH YJIOBJIETBOPUTH TOTPEOHOCTH MOTpeOUTENEH, KOTOpasi B CBOIO OYepelb BeIeT
CBOE€ HA4ajio OT CTPYKTYPHI PhIHKA «IOJIXOJ CTPYKTYPaIUCTOBY»). Yem Oouibliie urpo-
KOB, YYaCTBYIOIIIUX B ONepaluu, TeM oHH dppexTruBHEe AeicTBy0T. KoHndurypanumu,
TaKKe KaK OJIUTOTIONIHS UJIM MOHOIIOJINS, KOTOPBIE MPEATNONAraloT CUIbHOE MOJI0KEHNE
Ha pbIHKE, OOBIYHO pacCMaTPUBAIOTCS C OOJBIIMM HEAOBEpHEM. AHTUMOHOIOIbHBII
KOMUTET CYMMHUPYET JIOJIM PhIHKA CTOPOH, MPEICTaBICHHbIEC HA OJHOM WJIM HECKOJIb-
KHX 3HAYUMBIX PBIHKAX J0 MOSBIEHUS KOHIIEHTPAIMU IS TOTO, YTOOBI OMPEACTUTh
Touky npezena (ot 40 %), CTpyKTypa pbIHKa YYTeHa.

KonkypeHiuss MOXeT Takke OBITh pacCMOTpEHa KakK IMPOIECC HEMPephIBHOTO
IBWOKEHHS. B TakoM aHaM3e MOKyTKa OMPEeIeIICHHOTO TIOJI0XKEHHs Ha PHIHKE HE TIPU-
BOJMT K TOH K€ CHCTEME KaK B CTPYKTYPHOM IOAX0J1e. ITO CBSI3aHO ¢ (PaKTOM, KOTO-
pBIii OBLT MPENIOKEH KaK HEM30CSKHBIM M TIEPEeXOJHBIN Mpu3HaK. BTopoi momxos Be-
JIeT TJIaBHBIM 00pa3oM K HCIIOJIb30BAaHHIO KPUTEPHs, HA3bIBAEMOTO «3HAYMTEIBHOE
NpUOIMKEHNE K KOHKYPEHIIUMY, IS aHajdu3a HaJM4Msl MpoOJIeMbl, BHI3BAHHON KOH-
LIEHTpAaIUEN.

CMemaHHbIN XapaKkTep KpUTEpHs OLIEHKH MPECTYMHbBIX MOCATaTeIbCTB Ha KOH-
KYPEHIIHIO.

B cootBerctBuu co ct. L. 430-6 Toprooro kojekca, AHTUMOHOIOJIbHBIA KOMU-
TET JOJDKEH M3YUYUTh, €CIIM ONEPaIns «TI0 CBOCH MPUPOE JOCTHUTIA KOHKYPEHIUH, a
MMEHHO IIOCPEACTBOM CO3/IaHUS WM YCWICHHS JOMUHUPYIOUIEH MO3ULMHU HA PHIHKE
WIK OTKPBITHSL MPENNpHUITHS W YCWIECHHS €ro IOJIOKEHHsS KakK pe3yJbTaTa
MOKYNKH U TEM CaMbIM IOCTaBUTh ITOCTABIIUKOB B CUTYAlIUI0 YKOHOMUYECKOW 3aBU-
CHUMOCTH, YTOUHSS, YTO 9TO HAPyLIECHHE JOIKHO OBITh «3HAYUTETBHBIM» .

B npotuBoBec ToMy, YTO MOXKET ObITh OBICTPO MPOUYUTAHO B Pa3HBIX UCTOYHU-
Kax, (hpaHIly3CKO€ MpaBO HE HCKIIOYAET KOHTPOIb JOMHUHHUPYIOIIETO ITOJIOKEHHS
B TIOJB3Yy IIOKa3aTessl 3HAUUTENBHOTO HapylIeHHs KOHKypeHuuu. be3ycnoBHoO,
cT. L. 430-6 ToproBoro koaekca yKa3bIBaeT Ha MPU3HAK 3HAUUTEJIbHOIO HapyLIEHUS
KOHKYPEHIIUH, BBITEKAIOIMUN U3 0TYeTa. BO BCSIKOM cilydae OH SIBISIETCS CIEICTBHEM
YCHJICHUS] IOMUHHUPYIOIIEH TO3UIINN KaK TUITHYHOTO MPUMEpa CUTYalllH, B KOTOPOH
BO3MOKHO Takoe HapylieHue. Eciu mpusHak HapymieHus ObII BRIABUHYT HA TIEPBBIi
IJIaH IS TOTO, YTOOBI MPEATONI0KUTh HATHINE CUTYAIlHid, KOTJa MPOBEpKa Pelaro-
e mo3uIuHy (BIUSHUSA) OOHApY>KeHa, U SBJISIETCS JIUIIB YaCThIO TIEPBOTO 3TAra BCETo
KOHTPOJISI IPEIMETA U3yUEHUSI KOHLICHTPALUH.

B cBs13u ¢ 3TUM BaKHO OTMETUTH, YTO Ta YaCTh PhIHKA, KOTOpPasi BXOJIUT B IJIaB-
HBIM MpHU3HAK, CIOCOOHA 0XapaKTEpHU30BaTh JOMUHHUPYIOIIEE MOJ0KEHUE, HO OHA HE
SIBJIIETCSA €IMHCTBEHHBIM Npu3HAKOM. CyIIECTBYET Mpe3yMMIMsl JTOMHUHUPYIOLIErO
TIOJIOKEHNS, HaunHas oT 40 % OT JIOJM BCEro phIHKa 2.

' CE, 27.07.2007. Komnanus Métropole télévision, p. 280. (in French).
12V. Comm. CE, déc. COMP/M.2337, préc. pp. 48—50. (in French).
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AHTUMOHONOJBHBIA KOMUTET JIOJDKEH BBIICIUTh «KOHKYPEHTOCHOCOOHBIE
PHUCKHU ONEpalyy, HAUMHAs C aHAJIW3a MEePCIEeKTUBHOTO MIPOrHO3UPOBAHUS, YUUTHIBAS
COBOKYITHOCTb OTHOCSIIIUXCSI K JIEJTy TJAaHHBIX U OCHOBBIBAsSICh HAa BEPOSTHOM IKOHOMHU-
4eCKOM MPOTHO3E PA3BUTHUA .

KoHueHTparust MOKeT MPUBECTH K TPEM THIIAM ITOCIIEICTBUIL:

(a) T'opuzoHTaNBHBIE TOCIEACTBUS, — KOTAAa CTOPOHBI, YYaCTBYIOIIHNE B OIe-
panuu, sBISIOTCS KOHKYPEHTaMU Ha OJTHOM M TOM K€ PBIHKE;

(b) BeprukanbHble TOCIEACTBHS, — KOT'JIa CTOPOHBI HAXOIATCS HA Pa3IHYHBIX
cTaguiax OCIO4YKHU CTOMMOCTH,

(¢) KomriekcHble mocieacTBUs, — KOIJla HOBasl CTPYKTypa JOCTHTaeT WU
YCMIJIMBACT CBOC HNPHUCYTCTBUC Ha PA3JIMYHBIX PbIHKAX, OTKY/Ja CBA3b IIO3BOJIACT
JOCTHUYb CBOCTO BJINSHUSA HA pBIHKeM.

Peur mmeT o mepBoHaYaIbHOM pEIIEHHH 00 OTKasze, KOTOpoe OBUIO MPUHSTO
AHTHMOHOIIOJIBHBIM KOMUTETOM 110 KOHTPOJIIO 3a KOHICHTpaIusAMU C MOMCHTA IOJY-
YCHUA JaHHBIX HOJHOMOYHH.

Onepanus npuBena Kk 00pa3oBaHUI0 KOHKYPEHLIMU MEXAY IBYMs MPOAaBIIaMHU,
MOHOIOJU3UPYIOIUMHI PBIHOK, MEXAy CTpyKTypamu rurnepmapkeroB Carrefour u
E. Leclerc B ropone Troyes ¢ 1iespto co3aHusi TMHAMUKA B COOTBETCTBYIOLIEH 30HE;

Onepanys Takke NpUBeia K MOBBIIICHUIO 1IEH, UCUE3HOBEHUIO KOHKYPEHIIMU
MeX1y pHoOpeTeHHbIM runepMapkeroM U runepmapkerom E. Leclerc, yxxe Haxons-
IIMMCS B 9TOH 30HE.

3a OTCYTCTBUEM JPYTUX Mep (IIpEeKpalIeHHe eATEIbHOCTH IPYTUX Mara3uHoB)
AHTUMOHONOJBHBIA KOMHUTET pEIINI 3alpeTUTh OCYIIECTBICHUE 3aBaJICHHOMN
OTIepaIuH.

AHTHMOHONOJIBHBIA KOMUTET, ONPEACIUBIINN PUCK HAPYIIEHHUS KOHKYPEHIIHH,
YIOJIHOMOYEH MPHUHATH PELICHHUE O MIPUHATHH OIIPEeIICHHBIX MEP WIIH JK€ NHOE pellie-
HHUE O MPHOCTAHOBKE MECTA MPOIAXK.

B kauecTBe WILTIOCTpAIlMM MOKHO PacCMOTPETh CIIy4ail KOHIIEHTPAIMH IIpe]-
npusTuii Bpukopama u bpuxomapmie'’,

AHTUMOHOTIOJLHBIA KOMHUTET 0I00pHIT OTIepaIio Ha TIepBoi (a3e n3ydeHus 3a-
ABKH, C YCJIOBHUCM 3aKPBITHUA IIATH TOYCK HPOAaX U IMPEKPALICHUA COIJIAIICHUS I10
¢panmmze. AHTUMOHOMIOIBHBIM KOMUTET YTBEPAWI, YTO CIEACTBUEM 3TOM oneparuu
OyzeT MosIBICHHE HOBOW CTPYKTYPBI, KaK YacTH BIMATEIBHON O PhIHKA. AHTHMO-
HOIIOJIbHBIN KOMHUTET PELINI, YTO B KaXAOH M3 30H mOTpeOuTenu OyIyT JIMIIECHBI
aJIbTEPHATUBHOTO MPEAJIOKEHUSI, KPOME TOTO, TOCIIE TMOSBIEHUS HOBOW CTPYKTYpBI,
OyZIeT CIpOBOIIMPOBAaHA KOHKYPEHIIMS.

B xkauectBe mpumepa mnpucoeauHenue rpynmbl Marie Brizard kommanueit
Cofepp (ankoronbHBINA CEKTOP).

Pa3pemenne Ha peanuzanuio onepanuu ObUIO BBIAAHO MPU YCIOBUHU, YTO TOPTO-
BbIe MapKu nopTBeliHa Pitters u Tekuibl Tiscaz OyayT MPUOCTaHOBICHBI B TPOU3BO/I-
CTBE, OTH YCJIOBUS HPUHATHI C ILEJIbI0 COXPAaHEHHS KOHKYPEHLUMH Ha pPbIHKaX

3 CE, ass., 21.12.2012, n°362347, GCP, consid. P. 95. (in French).

14 C. Vilmart, Les nouvelles Lignes directrices sur le contrdle des concentrations: conc. consom. oct. 2013,
n° 10, étude 13); C. Vilmart, Les nouvelles Lignes directrices sur le contréle des concentrations : conc. consom.
oct. 2013, n° 10, étude 13. (in French).

15 Décision 17-DCC-215. 18.12. 2017. (in French).
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MOPTBEHA M TEKWJIbI U TapaHTUH, B PAaBHOW CTENCHH W ISl JUCTPHOYLUHU, WU JJIsS
NOTpeOUTENEH, TPaB KOHKYPEHIMH TIPOYKIIMH U 1IeH'C,

Kak TonpKO (pakT BMemIaTeabcTBa B KOHKYPEHIIUIO ObUT YCTaHOBIIEH, AHTUMO-
HOTIOJIHBI KOMHUTET «OIIEHUBAET, MOXKET JIM COBEPIICHHAs Olepanus ObITh paclieHeHa
KaK 3HAQUNTENIbHBIN BKJIA/I B PA3BUTHE SKOHOMHKH, KaK KOMIIEHCAIIHS 32 HAPYLICHHUS CO
cTopoHbI yuacTHUKOB onepanuu (C. com., cT. L. 430-6). [Tox «pazBuTHEM SKOHOMUKH,
Iporpeccay moIpa3yMeBaeTCs «IPUOBLTb OT IKOHOMUIECKON 3P PEKTUBHOCTIY, KOTO-
past IO3BOJISIET MEPEUTH OT KOHKYPEHTHOTO MOX0/1a B MOJIB3Y MOJIX0/1a, KOTOPHIN 3a-
KIItoYaeT B ceOe MHbIe pe3ysIbTaThl. [I[puObLTh OT SKOHOMUYECKON 3P PEKTUBHOCTH BBI-
TEKaeT W3 «IPOAYKTUBHOW MPUOBUIM» (Kak, HarpuMep, NMPHOBLIbL OT CTOUMOCTH
BHYTPU KOMIIAHUU KaK pe3yJbTaTa ONepaluy, IIe pedb UeT O IpUObUTH OT Y deKTa
MacmTada Wi IPOAYyKTHBHAS NMPHOBLIb), pe3yibTaThl 3((GEKTUBHON HPOIyKTUBHO-
cTH» (KaK HalpuMmep, NPOAyKTUBHOCTh, MHHOBAIIMU KaK IIPUMED YIyUILICHHUS KauecTBa
HOPORYKIMH U YCIYT NPEJUIOKEHHBIX MOTPEOUTEINI0), PACCMOTPEHHAasi IPUObLUIb, KakK
pe3yiabTaT SKOHOMHUYECKOH 3((HEKTUBHOCTH KOMIIEHCUPYET HApYIIEHUS KOHKYPEHLIUU
HOCPEICTBOM KOHIIEHTpPALMK, TAKUM 00pa3oM, omnepanys MO KOHIEHTPALUU MOXKET
OBITh pa3pelieHa.

[Ty6Gnn4HO-1IpaBoBOE€ BO3ACHCTBHE HA NPEANPHUHUMATENLCTBO B IM(PPOBOM
MHDpE, B TOM UHUCJIE YePE3 MEXaHU3M aHTUMOHOIOJIBHOTO PEryJIMPOBaHUS U KOHTPOJIS
3a PKOHOMHYECKOH KOHLIEHTpalel, Bce 0ojiee COBEpIIEHCTBYETCS B MUPOBOM KOH-
TekcTe. PaccMaTpuBas ombIT paBoBoro peryinupoBanus Poccun, ®pannuun u CLIA,
C HalIel MO3UIUH, BAXKHBI HE TOJIBKO COOCTBEHHO OTPAHUYUTEIIbHBIC HOPMBI, HAIIPaB-
JICHHBIC Ha 3aIIUTY MyOJUYHBIX YKOHOMHUYECKUX U (PUHAHCOBBIX HHTEPECOB, HO TAKXKE
Y HampaBJCHHBIE Ha CO3/aHUE OJATONPHUATHBIX YCIOBHU IpEINpPUHUMATEIbCTBA,
3alUTy YaCTHONIPABOBBIX HHTEPECOB. JlyalbHOCTh IMyOIMYHBIX U YACTHBIX HHTEPECOB
00yCIaBIUBAIOT CHIENM(PUKY aHTUMOHOIIOJIBHOTO perynupoBanus. [Ipunimmne: 1o6po-
COBECTHOCTH, Pa3yMHOCTH M CIIPaBEUIMBOCTU MPUCYTCTBYIOT KaK B POCCHICKOM, TaK
1 (paHIly3CKOM aHTUMOHOIIOJILHOM U SKOHOMHUYECKOM 3aKoHoaTeabcTBe. Dpanirys-
CKO€ TPaKTAHCKOE 3aKOHOAATENbCTBO, MOMYEPKUBASI COLMAIBHBIM XapakTep HOPM
IpaBa, B IPUHLUII CIIPABENTUBOCTH BHEPSET 3JIEMEHTHI IICHHOCTEH U MOPAJIH.

B ycnoBus mudpoBuzanum Hen30€KHO MOSBICHHE MOHOIIOIUCTOB HHU(POBOTO
pBIHKA, IU(POBBIX TUraHTOB. KOHTPOJIb 32 SKOHOMUYECKOH KOHIIEHTPALUEH, aHTUMO-
HOIIOJIbHOE 3aKOHOIaTEIbCTBO B IIM(PPOBOI SKOHOMHKE JIOJKHO BBICTYIIATh OaphepoM
37I0yNOTPeOICHUs PHIHOYHON BIACThIO. MeXaHU3MBbl aIMHHUCTPATHBHO-IIPABOBOTO
perynupoBanus, kak Bo @paniuu Tak v B Poccun, HanpaBiieHbl Ha 3alUTy KOHKYPEH-
IIUM ¥ OTPaHUYEHHE MOHOIIOJUCTUYECKOH AesTenbHocTu. OCOOEHHO aKTyaleH aHTH-
MOHOIOJILHBIA KOHTPOJIb 32 CETEBBIMU 3(PeKxTamu, UCTIOIH30BaHUEM OOJBIINX JIaH-
HBIX, IU(poBBIMU TUIATHOpPMaMu M IU(PPOBBIMU OIXOAAMH K LIEHOOOPa30BaHUIO.
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AnHoTtanus. L{udposas snoxa onpenensder akTyaabHOCTb CTaTbH, KOTAA XHU3Hb YEJIO-
BeKa Hepa3phIBHO CBA3aHa C IU(POBEIMU TEXHOJIOTHAMH, OTHOH U3 KOTOPBIX SBIISETCS UCKYC-
CTBEHHBI HHTEIIEKT. [IpaBoBOE perynupoBaHue pa3pabOTKH U HCIOIb30BAHUS UCKYCCTBEH-
HOTO MHTENJIEKTa OKa3bIBaeT KOMIUIEKCHOE BO3/IEHCTBHE HA PABOBYIO CHCTEMY POCCHICKOTO
obmiecTBa. B cBA3M ¢ 3THM npobieMa HHTErpalii HCKYCCTBEHHOTO HHTEIIEKTA B IPaBOBYIO
CHCTEMY XapaKTepHU3yeTcs BBICOKOM Hay4HO-IPaKTHUECKOI 3HaUNMOCTBIO U OTBEYAET CTpaTe-
THYECKUM ITOTPEOHOCTAM IpaBoBOi moiauTuku Poccumiickoit ®enepanun. Llens craten —
copMyIMpOBaTH OCHOBHBIE SJIEMEHTHI KOHLETIIINH HHTETPalliy HCKYCCTBEHHOTO HHTEJIEKTa
B IIPAaBOBYIO cucTeMy. MeToibl UccIe0BaHUS: (hOPMATbHO-IOPUINYECKUI, aHATIOTHs, SKCTpa-
HOJISIIUS, KyJIbTYPHO-UCTOPHUCCKHIN, MOJICTUPOBAHUE, IIPOTHO3UPOBaHNE. Pe3ynbTaTh! uccie-
noBarus. Hanbonee onTuMansHEIM BapHAHTOM Pa3BHTHS OTECUECTBEHHOI NMPAaBOBOW CHCTEMBI
B YCJIOBUSX IU(POBOTO 0OIIECTBA ABJIACTCS TYMaHHCTHYECKHH TTOIXO0J], B paMKaX KOTOPOTO
HCKYCCTBEHHBIH MHTEIJICKT €CTECTBEHHBIM 00pa30M M HE3aMETHO BCTPAUBAETCS B OKPYIKaro-
IIYTO YeNTOBEUECKYIO CPEy B KAUECTBE «yMHOTO» HHTEIIIEKTA, BBIOIHSAIOMETO (QyHKITHH «yM-
HOTO» perynaupoBanus. Ciieayer ¢ pa3yMHOH OCTOPOKHOCTBIO M ITPEACKa3yeMOCThIO BBOIUTE
B JICHCTBHE MPABOBOE PETYJIMPOBAHUE BOILUIOUIEHHOTO (POOOTH3UPOBAHHOT0) M POEBOTO (KO-
JEKTHBHOT0) HCKYCCTBEHHOTO MHTEIJIEKTa Ha YPOBHE TEXHUUECKUX CTaHAAPTOB M KOHTPOIH-
PYEMBIX TIPaBOBBIX AKCIIEPHMEHTOB, IIPEIBAPUTENHHO IIPOBOAS MaKCHUMAaJIbHO IIHPOKYIO 3TH-
4eCcKyIo SKcIepTu3y. BeiBoasl. IIpu dhopMupoBaHHY KOHLIENIMY UHTETPAIIUY HCKYCCTBEHHOTO
HUHTCJIJICKTA B IIPAaBOBYIO CUCTEMY OCHOBHBIMHU JJICMECHTAMU KOHUCIIIUHN JOJI)KHBI BBICTYIIUTH
TPU TPUHIHUITHATGHBIX WAEH: IIPABOBOH NMPESeMCTBEHHOCTH JOKTPUHAIBHOTO IOPHIMYECKOTO
3HaHUs, UG PepeHIIIalui IPABOBLIX PEKUMOB U yueTa KyJIbTypHO-IUBIIIN3AI[MOHHOTO KOJa,
IICHXOJIOTUH ¥ MEHTAJIUTETa TOr'0 0OIIECTBa, B KOTOPOM pa3pabaThIBACTCS U BHEAPSIETCS TAKOE
IIPAaBOBOE PETYINPOBAHHE.

KiroueBble €10Ba: 4eIOBEK, UCKYCCTBCHHBIH UHTENJIEKT, HHTETPALUs, [IPaBOBas CH-
CTeMa, IpaBOBasl JOKTPUHA, IPAaBOBOM PEKUM, HALIMOHAIBHBIN IIPaBONOPSIOK, YMHOE PETYJIU-
poBanue, udpoBoe 0OIIECTBO

Kondaukr unrepecoB. ABTOp 3asBIsIeT 00 OTCYTCTBUHM KOH(IIMKTa HHTEPECOB.

Jlama nocmynnenus 6 pedaxyuio: 26 ¢espans 2021 e.
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Introduction

Russian legal scholars pay certain interest to the issues of artificial intelligence.
Among them are E.A. Voynikanis, G.A. Gadzhiev, A.A. Kartskhiya, P.M. Morkhat,
A.V. Neznamov, L.V. Ponkin, A.V. Popova, A.l. Redkina, V.I. Shershulsky,
O.A. Yastrebov, etc. They investigate various aspects of the above phenomena
including legal problems of artificial intelligence development, challenges and risks of
its widespread functioning for human society, etc. Scientists are unanimous in their
opinions concerning the importance of artificial intelligence application for the
mankind; they predict longer life expectancy, better understanding of the world and the
universe, further spiritual development of the humans, etc. All these are optimistic
scenarios.

However, implementation of these technologies raises doubts about their
humanization along with the declared effectiveness of artificial intelligence in creating
a better living space for people.

To begin with, the human world is fragmented and is often replaced by virtual or
hybrid forms. Economy and government administration are striving for digital
environment. Digital regulators are beginning to claim the role of universal regulators
degrading the value of other regulators (legal, moral, etc.). Peoples’ lives and existence
of entire countries and regions are under threat not only because of the total “digital”
control over the private and public spheres but also because of the threat of deadly
weapons use in solving global and regional military-political conflicts.

Finally, the future of traditional labor relations is uncertain due to the rapidly
developing automation of production which entails ambiguous socio-economic
consequences, especially disappearance of traditional types of employment and, as a
result, large-scale unemployment.

This article aims to introduce the main elements of the concept of artificial
intelligence integration into the legal system, based on the humanistic perspectives of
society development. Such elements have been already highlighted in monographic and
dissertation studies; however, such publications are not yet numerous. We understand
artificial intelligence integration as a socially equitable legal regulation of public
relations with the use of artificial intelligence; it is related to comprehensive expert
support and risks that might occur, as well as efforts to minimize the negative
consequences of its implementations into the life of society.

The recently published documents — the Strategy for the Development of
Artificial Intelligence for the period until 2030, approved by the decree of the President
of the Russian Federation No. 490 of 10.10.2019 (hereinafter referred to as the
Strategy), and the Concept for the Development of Regulation of Relations in the Field
of Artificial Intelligence and Robotics Technologies until 2024, approved by the order
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of the Government of the Russian Federation No. 2129-R of 19.08.2020 (hereinafter
referred to as the Concept) — have given rise to the wide discussion attracting all the
interested parties.

It should be emphasized that these documents, despite their unquestionably
important significance, are of a framework and programmatic nature, and need essential
normative specification. It can be achieved both by the formation of a fundamentally
new legal reality and development of the potential generally accepted legal structures:
special regulation, legal fiction, analogy, subsidiary law enforcement, subject of law,
person, legal liability, etc.

In this regard, the author does not seek to assess the efforts of European Union,
United States, South Korea, Japan, Germany and other advanced states in this sphere;
the analysis of this kind has already been carried out in many domestic legal studies.
Instead, it seems more appropriate to focus merely on the main elements of the concept
of artificial intelligence integration into the legal system. As a result, artificial
intelligence technologies will become an integral part of the modern technical and
technological way of life and an organic complement to the legal system of society
representing the origins of natural and human intellect.

Artificial intelligence and development of legal doctrine

The legal doctrine is the key factor in comprehending the place and role of
artificial intelligence in legal regulation. The legal science offers two cardinal strategies
for finding the legal meaning of artificial intelligence in the modern period:
revolutionary and evolutionary.

A revolutionary strategy means a radical scrapping of existing scientific and
theoretical models. Arguments are given about the impossibility of adapting the current
normative-legal schemes and the accepted scientific terminology to the pace of
digitalization development (Mamychev & Miroshnichenko, 2019:132). Projects and
plans are proposed for the formation of a new type of public relations and a new digital
reality (Panchenko & Romashov, 2018:107). The psychological mechanism of such a
strategy includes the statement of the approach to the point of technological
“singularity”, axiological pessimism, and the substitution of legal reality with legal
futurology.

The evolutionary strategy offers an optimistic plan for the formation of a trusted,
safe and comfortable environment of the human’s and artificial intelligence coexistence
of (subsection 4 of section 1 of the Concept). Forecasting should be reasonable and
sufficient for state to develop the legal system in the conditions of artificial intelligence
engagement (instead of the legal futurology). Such development should be based on
the traditional concepts and institutions of law, established doctrinal approaches and
problem-solving methods for artificial intelligence integration into the legal system
(Yastrebov, 2018:325).

Within this strategy, integration of artificial intelligence performs as an extension
of the action scope of legal phenomena and concepts contributing to clarification and
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interpretation of their legal content in the judicial practice, classification and
comparison, generalization and explanation of new features of artificial intelligence
from the perspective of consistency of the existing legal knowledge.

From modern philosophical and general scientific discussions, it is known that
there is no general concept of intelligence. Most scholars seem to share this opinion. It
is asserted that natural human intelligence involves three levels: verbal, sensory and
cognitive (Estep, 2006:223). Various artificial intelligence systems are created
according to similar “patterns”: talking androids, bots, robotics, etc.

Artificial intelligence does not stem from the laws of nature, is not associated
with biosocial evolution, is designed by humans for certain applied goals and put into
a certain technical form. However, some functions of the natural human intelligence
can be programmed in the artificial intelligence, but only to the extent
of human ambitions in terms of scientific knowledge and within the limits of its
formalization.

It correlates with the opinion expressed in recent scientific publications that the
technologization of artificial intelligence concept in legal studies is unpromising and
useless, because it cannot add value to law. It is necessary either to legalize the
technical definition of artificial intelligence, or to seek for the relevant special legal
term clearly describing it (Spitsyn & Tarasov, 2020:106).

This opinion is quite reasonable and aims at protecting the fundamental approach
to the anthropocentric paradigm in law. However, it is necessary to confess that a
human being, things and objects are no longer separated from each other in the modern
digital world, and technology has become an inseparable part of human life. Therefore,
reluctance to include technological features into the legal definition of artificial
intelligence means dismissal of that part of anthropocentric aspect that is predetermined
by such technologies. Norms regulating technological innovations have never been
denied by law, so the main task of legal science is to find correct ratio between hi-tech
and legal norms, as well as to determine the legal limits of feasibility of artificial
intelligence technologies.

GOST R 43.0.8-2017 goes along this path; it defines artificial intelligence as a
modeled (artificially reproduced) intellectual activity of human thinking. Herewith, a
human is considered as a technical operator of information processes with machine
participation that can supplement the human’s own cognitive resources by machine
activation (hybrid intelligence) or machine simulation of human mental activity
(artificial intelligence).

At the same time, legal doctrine should answer the fundamental question of the
digital age concerning legal personality of artificial intelligence. We recognize the right
to different approaches to the problem; however, in our opinion, legal personality of
artificial intelligence is a speculative concept. Just as a human being remains the
authentic keeper of legal personality, artificial intelligence is only a technology.
If we allow legal personality of artificial intelligence systems, we can only tentatively
speak about the secondary and derivative (artificial) character of legal personality of
such systems. In fact, a human being can transfer a part of their legal personality
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to an artificial intelligence; they can also terminate their actions applying such
technology.

Paragraph 49 of the Strategy and subsection 9 of section 2 of the Concept propose
to adopt the rules in the legislative order allowing only “step-by-step” delegation of
decision-making to artificial intelligence in specified cases with respect to the
constitutional rights of citizens, defense and security of the state. The objective
expediency of such delegation is currently not clear and generally debatable, since the
danger of restricting constitutional rights of an individual can be found in any sphere
of life activities of modern humans.

In any case, judicial, prosecutorial and investigative functions should not be
delegated to artificial intelligence whereas notarial and lawyer functions can be
transferred, but on certain conditions. They relate to cases of incorrect advice when
providing legal assistance, errors in databases that entail incorrect interpretation of laws
and confusing the client, etc. We believe that not the artificial intelligence, but the
human being that confers a partial legal personality, bears responsibility for the
decisions made in all such situations. Be this person a head of a government body, a
civil servant, or other kind of official, the question is formally within the limits of
legislative discretion and creates ethical problems due to the fact that decision is not
completely under the control of the human being.

The conceptual basis for the development of this thesis is the long-established
institution of delegation of authority in public law and in private law (primarily civil)
— the institution of representation. Transactions and legally significant actions
generate rights and obligations for the represented person directly if they are performed
by the representative on behalf of and in the interests of the represented person. The
direct written approval of the transaction by the represented person is required in the
absence or abuse of powers. If he/she does not approve the deal, an unauthorized person
is deemed liable (Articles 182, 183 of the Civil Code of the Russian Federation).
However, it entails the unconditional cancellation of decisions and acts of the
unauthorized body (official) in public law.

There can be no such unconditional responsibility, and it is also impossible to
automatically cancel such decision in the case of artificial intelligence, since it acts as
an inanimate (lifeless) technology. Therefore, it is probably necessary to modify the
institutions of actions in the interests of other persons and to outline management
actions in terms of their improvement by artificial intelligence. Decisions made by
artificial intelligence should be deemed as preliminary or draft. A human being must
either approve the decision of artificial intelligence, thus enforcing it, or deny it. Only
such approach will meet the legal essence of relations involving artificial intelligence
as a technology controlled by a human being.

A few words about the proposal to treat artificial intelligence as a quasi-subject
of law, so called “electronic person” (Popova, 2020:121). This issue can be solved only
in conjunction with the concept of human legal personality. We think that constructions
of an individual and a legal entity should remain intact, since they have been elaborated
by the joint legal thought of mankind. In case of the “electronic person” metaphor, it
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should be clearly understood that this is only a projection of an individual or legal entity
with a delegated to it artificial legal personality in a virtual digital environment. It is
introduced conditionally to speed up and standardize implementation of socially
significant activities. Virtual companies, digital personalities, etc. are structures that act
as a substitute representative form of human economic activity to maximize the utility
and efficiency of business with the help of digital technologies. In this case, digital
tools express only one of the levels of modern legal ontology. So, they should be
perceived as those within the legal doctrine.

Artificial intelligence in the context of different legal regimes

The doctrinal justification of the concept of artificial intelligence integration into
the legal system should take into account the construction of a categorical series of
legal regulation. Fetyukov F.V. suggests an effective approach that considers the type
(order) of legal regulation in analyzing the public relations development prospects
related to human cloning (Fetyukov, 2020:890). When regulating public relations
concerning the legal status of artificial intelligence, such approach can also be applied;
however, it requires more fine-tuning and detailed differentiation.

First of all, it is impossible to speak about artificial intelligence only within the
framework of general permission or general prohibition (Alekseev, 1989:132—183),
since the potential of the permissive-prescriptive regime (Cherdantsev, 2002:345) is
not taken into account. But it is relevant for securing the public powers of state bodies
regulating the sphere of artificial intelligence application. Indeed, the high risk of this
area determines the need to allow only what is directly prescribed by the statute for the
vital interests of the individual, society and the state (paragraphs 48-51 of the Strategy).
We will try to modify the terminology and define the regimes of legal permission, legal
restrictions and legal prohibitions keeping in mind that the types and regimes of legal
regulation are categories of the same order.

Secondly, there are different types of artificial intelligence, depending on the
multicriterial approach: software execution (imperative or declarative paradigm),
nature of the contextual environment (open or closed), possibility of hardware or
physical implementation in the material world, etc. Among these types, we distinguish
mainly software-algorithmic, embodied and swarm (collective) artificial intelligence.

Different legal regimes may regulate each of them. Moreover, the algorithmic
component is present in all the mentioned types of artificial intelligence, but it differs
in the execution model. Therefore, it determines the specifics of the operation of one
or the other legal regimes.

The regime of legal permission creates favorable conditions for achieving a
socially useful result of activity. It is applied in digital technologies for the simplest
classical and “closed” algorithms, where the developer always defines the goal with
strict sequence of steps to be followed (the imperative programming paradigm).

These are, for example, data mining and processing in the process of monitoring
legislation and law enforcement practices. A step-by-step algorithm of using various
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criteria for its implementation is formulated in the Methodology for Monitoring Law
Enforcement in the Russian Federation, approved by the Decree of the Government of
the Russian Federation No. 694 of 19.08.2011. However, the list of these criteria is not
exhaustive, and they can be programmed both through modification of the program and
use of artificial intelligence. It is obvious that automated schemes of performing such
operations are controlled by a human being in case they do not cause any damage and
only bring benefits. Under these circumstances they are realized in the form of legal
permissions by the humans.

The regime of legal permission can also be used for developing and applying of
“smart home” or “smart office” intelligent systems with the possibility of individual
restrictions explicitly named in the statute. This phenomenon is called “sensor
networks” in the American doctrine and “ambient intelligence” — in the European
doctrine. It must be noted, however, that there is a distinctive terminological difference
between

American and European domestic word usage of “smart” intelligence and
“smart” regulation.

If the question arises about “smart” intelligence systems that demonstrate a
certain degree of autonomy in relation to a human being and their traditional
environment, then it should be clarified that these systems are defined as small, light
and low-cost sets of sensor devices connected to distributed wireless networks and
organizing communication with a human being and their environment. Their task is to
capture the current context comfortable for a user and sometimes to predict the future
context, as well as to independently perform a number of technical operations, creating
comfortable conditions for living, entertainment and recreation (light control,
switching on / off utility appliances, planning household chores, etc.).

The positive role of “smart” systems is to detect events and recognize the context
of some typical human actions, to support easy and simple access to all functions, to
adjust to the emotional sphere of an individual, to adapt and respond to the changing
context of the user, and to be autonomous (Fu et al., 2018:115).

Existing legal norms, which require some clarification, can be used in order to
improve legal regulation of “smart” intelligent systems. So, in particular, it is necessary
to revise the list of technically complex goods approved by the Decree of the
Government of the Russian Federation No. 924 of 10.11.2011 (as amended on
27.03.2019). The list should include the phrase “intelligent systems that interact with
the physical environment without explicitly contacting the consumer due to
management installed devices”.

At the same time, it should be noted that application of “smart” intelligent
systems does not guarantee that they will not have technical and software failures,
faulty design and/or engineering defects. It can result, for example, in gas equipment
engaging at the wrong time or under unspecified circumstances causing harm to life,
health and property of the consumer, etc. However, the issue of legal consequences is
resolved in this case by the statute.
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In accordance with paragraph 4 of Article 14 of the Statute of the Russian
Federation “On Consumer Rights Protection” No. 2300-1 of 07.02.1992 (as amended
on 08.12.2020) the manufacturer, seller or contractor is responsible for the damage
caused due to application of materials, equipment, tools and other means necessary for
the production of goods (performance of works, provision of services). The
responsibility occurs regardless of whether the level of scientific and technical
knowledge allowed to identify their specific properties or not. Consequently, the
artificial intelligence organically fits into the construction of this article as “other means
used to provide services”.

Here is another example. The traditional institution of a source of increased
danger (Article 1079 of the Civil Code of the Russian Federation) can be applied to
legal regulation of unmanned vehicles with full confidence. The owner or other legal
owner of an autonomous vehicle is responsible for the damage caused by such
vehicle. Regarding responsibility of developers, programmers, engineers and
manufacturers discussed in the legal literature, there might be a recourse action on
the claim of the owner or legal owner depending on the degree of their guilt. The
structures “retirement from possession”, “operation” of an autonomous vehicle, etc.,
will be clarified; the new structures “programming of an unmanned vehicle”,
“building the route of an unmanned vehicle”, “beginning of movement”, “end
of movement”, etc. will be introduced. However, the basis for legal regulation
of responsibility remains traditional.

The regime of legal restrictions creates unfavorable conditions for
implementation of socially significant tasks of protecting human rights and ensuring
legality, law order, public and state security. In our opinion, classical software-
algorithmic intelligence is generally harmless and falls under the regime of legal
permission whereas such phenomenon as embodied artificial intelligence increases
risks and poses new challenges to the development of law, legislation and legal
system.

This is due to the fact that the embodied artificial intelligence represents a
revision of the “bodiless” (ideally mathematical) form of algorithmic programming at
the early stages of informatics development and introduction of body morphology,
movement and plasticity into this process. That is how the robots and anthropomorphic
“mobile” devices appear. Their significant difference from classical artificial
intelligence lies in the presence of touch sensors (“reading” from the environment) and
possibility of independent physical movement in space in order to perform the task
assigned to them with the sensory information they acquire. This knowledge is
inextricably linked with the action, i.e. “embodied” knowledge.

If the question of the so-called legal personality of artificial intelligence did not
arise and did not make sense in relation to classical algorithmic artificial intelligence
due to its “formlessness’ and dematerialization, the question about the legal personality
of systems of embodied artificial intelligence can theoretically be raised. This is
determined by several factors.
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First, the fundamental principle of embodied artificial intelligence is its ability
to structure its own input sensory space through identification of statistical
dependencies (relationships); information is received by sensitive receptors and is
then measured using quantitative information methods. This allows to optimize
management of neural and cognitive processes in a proactive manner and “select”
only relevant data from the environment, just as perceptual experience is generalized
in human cognition. It follows from this that the statistical structure of sensory inputs
is the most important component of learning and development of this system (Sporns
& Pegors, 2004:74,75).

Secondly, the display of the geometric model of the surrounding space and its
division (clustering) into certain areas are carried out using the all-pervading computer
vision of the robot, which distinguishes the path of movement and emerging obstacles
in order to avoid them. This model of behavior, comparable to the function of human
spatial orientation, is clearly not encoded, but it is the result of dynamic feedback
between the robot and the environment and engaging visual homing mechanisms
(Hafner, 2004:180).

Third, dealing with uncertainty/incompleteness of knowledge about the genuine
world is a major challenge for robotics in a real, unrestricted and uncontrolled
environment. In this case, the robot (embodied artificial intelligence) faces difficulties
of cognitive reasoning in many complex and unknown for it environments. A possible
way out of this problem can be probabilistic assessments of reality, similar to human
value assessments. They combine a priori knowledge and models with inference not in
the standard digital range from 0 to 1, but by probability degree of an event:
0, 0.1, 0.2 ...1, which is a more understandable process that reduces complexity of the
environment perception (Bellot et al., 2004:186).

Fourth, sensory structures, spatial orientation and probabilistic assessments may
allow to form an internal model of the world that belongs to the system of embodied
artificial intelligence. However, the difficulty is that this model of reality is interpreted
by it through the model of its own body. It turns out that sensory information modulates
the picture of reality and constant introduction of its updated version into the robot
program (rewriting) undoubtedly leads to better machine learning and will raise the
question of the so-called “machine” consciousness in the future (Holland, 2004:37).

At the same time, the optimism of foreign scientists regarding the fate of
embodied artificial intelligence on the example of individual local successes is
premature. The presented technological solutions show, in general, imitation,
artificially modeled image of the complex mechanism of the structure and functioning
of human consciousness.

The regime of legal restrictions should extend to “open”, i.e. self-learning, self-
programmed and self-improving algorithms along with the embodied artificial
intelligence. Here the developer formulates only the goal, and the ways and means of
its achieving are determined by the algorithm (declarative programming paradigm).

For example, the search for texts of legal documents in reference legal systems
through a set of keywords (instructions to the user) can be supplemented by a popup

682 IMTPABO U ITU®POBBIE TEXHOJIOI' MU



Gavrilova Yu.A. RUDN Journal of Law. 2021. 25 (3), 673—692

hint (elements of artificial intelligence) based on the analysis of the experience of
previous requests of the user or other persons. However, to do this, the machine must,
as they say, learn and develop these abilities.

Hence, there is a substantial difficulty associated with the possible loss of full or
partial human control and the problem of decision-making transparency by such
autonomous/semi-autonomous systems of artificial intelligence. And as long as the
degree of autonomy increases, the probability of full human control over their actions
will only decrease; this requires adequate legal regulation.

The variants for solving this problem are as follows. First, Constraint
Programming, which prescribes the impossibility of the artificial intelligence action in
contradiction with the goals and objectives of a human being. Restriction can be
imposed on the chosen means of achieving the goal, multi-purpose projects, amount of
hardware capacity, etc. Legislative consolidation of this duty under the threat of
sanctions will only strengthen the role of such technological restrictions.

Secondly, the programmed self-destruction of an artificial intellectual system,
which is applied for military purposes to prevent the use of exported military technics
against its own state by creating a “friend-foe” code. Herewith self-destruction as a
civil technology can be carried out if it is impossible to implement programmable
restrictions in the current environment, and if there is an attempt to overcome such
restrictions (removal of protection by the system itself, malicious hacking, etc.) in other
cases. The legislative consolidation of self-destruction may be conditioned by the
absence of violations of the rights and legitimate interests of other persons and public
interests (Part 3 of Article 55 of the Constitution of the Russian Federation).

Third, the “red button”, i.e. a software function that allows to independently
make a decision to terminate operation of an artificial intelligence system for the
developer (at the code level) or the user (at the software interface level) if its
functioning causes or creates a real threat of harm to a human being and/or civil rights,
freedoms, public and state interests. Obviously, such right of the developer or user must
be specified by the statute, and, for obvious reasons, it cannot be limited or excluded
by the conditions of the contract.

Fourth, the “black box’ model, based on the presumption that it is hardly possible
to fully argue and explain a decision made by an autonomous or semi-autonomous
artificial intelligence. Herewith it is necessary, at least, to record the decision-making
process, the set of performed actions in this case (in the form of an unique log file or
transaction log), and then to make efforts at the expert level to explain the made
decision. At the same time, such a model leaves doubts about its social and legal
effectiveness due to its hypothetical character. Moreover, the opinions expressed in the
literature concerning legislative consolidation of the individual’s right to receive
information about the reasons and grounds of the legal decision concerning him/her
made by an “open” artificial intelligence system raise skepticism (Kuteynikov et al.,
2020:147). Consolidation of such subjective right is a fiction; it will not have any signs
of feasibility due to insufficient level of scientific and technical knowledge about
machine learning of such algorithms.
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Fifth, creation of dual expert systems with the functions of mother control over
the child agent. The child intelligent system constantly moves in the surrounding
information environment and corrects the dynamics of its behavior based on the data
of the environment. The mother system also performs remote monitoring of the
autonomous unit using broadband wireless communication. The purpose of such dual
systems is to prevent the designing of prototypes or changes to their knowledge base
that are unacceptable and violate social norms (Stefanuk et al., 2020:460).

Swarm (collective) artificial intelligence is a community of artificial
intelligences, including robots, which interact locally with neighboring intelligent
systems based on certain principles. Thus, a collective coordinated behavior
of the community is born; it has the quality of integrity (emergence) with the joint
efforts of all. This technology has spread from biological approaches that have studied
the behavior of ant colonies, bee swarms, schools of fish and flocks of birds. Hence,
we see such characteristics of swarm artificial intelligence as autonomy, self-
organization (decentralization), adaptability, stability and scalability (Farooq &
Di Caro, 2008:101).

The main difficulty in programming swarm intelligence is to find optimal
trajectories of interaction of such artificial members of the community; balanced with
a single environment, the desired collective behavior (reliable and flexible) can be
obtained from simple individual rules of interaction (Trianni et al., 2008:164).

Application of the principles of swarm artificial intelligence entails ambiguous
consequences for society and individual. In paragraph 30 of the Strategy, the
achievement of complete algorithmic imitation of individual and collective biological
organisms (“swarm of bees” and “anthill”) is stated as one of the priorities of the state
scientific and technical policy in the context of the possible implementation of the idea
of universal (strong) artificial intelligence. However, this thesis seems controversial
and at the moment insufficiently justified. We suggest to seriously think about whether
a modern human being needs a so-called “strong” artificial intelligence?

The more freedom is given and the more artificial intelligence learns, the more
likely it gets out of human control. It is becoming increasingly difficult for a human to
compete with collective artificial intelligence communities that process large amounts
of legal information with the highest speed and accuracy. Is not the process of searching
for its technological models connected with the voluntary humanity’s rejection of
leadership in the modern world and, in particular, with transformation of law into a
secondary “software” application to digital codes?

The legal risks of swarm artificial intelligence application are extremely high,
even if the embodied approach is applied. There is a tendency to centralize the idea of
a collective swarm in engineering and technical research, to single out in it the leader
of a global project, the owner of the main “recipe” and to hierarchically lock the
management structure.

For example, the model of a qualitative cognitive agent includes, according to a
number of authors, a knowledge representation model, behavioral planning, subsystem
of agent interaction, and a general system of component’s management (Kulinich,
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2018:102, 103). A top-level management algorithm is proposed; it switches
management between the basic algorithms of reinforcement learning, random walk,
and rule-based planning, which allows an individual robot to purposefully (but without
a human!) solve various tasks in the specified for it environment and under changing
environmental conditions (Rovbo, 2019:44).

We believe in the current circumstances that the law should provide guarantees
against the uncontrolled use of swarm intellectual systems in the regime of
restrictions and prohibitions. If we are guided by the generally recognized norms and
principles of international law, swarming technologies of drones and other devices
for military purposes should obviously be prohibited. But the development and pilot
operation of such systems for civilian purposes should be carried out in closed
environments under the control of specialists. For example, this may be limited to the
local scope of the enterprise (robotic production of household appliances) or the
general training ground in the process of acquiring digital competencies by students
(Bokova, 2020:286).

Hence, the corresponding legal regulation of swarm artificial intelligence can be
carried out today both within the framework of experimental legal regimes and be
developed for introduction into Russian civil circulation through technical standards
and regulations.

Artificial intelligence and national legal order

The problem of artificial intelligence is characterized in the digital age by a
universal significance for humanity. Human and artificial intelligence differ among
many criteria on the question of values, since it is generally assumed in philosophy that
values are a phenomenon of exclusively human, social and cultural nature. It is
correctly noted that the value bases of law cannot be completely “copied” by artificial
intelligence due to the mismatched essential basis: human creative activity vs
algorithms and machine operations (Rafalyuk, 2020:860). We call artificial intelligence
“friendly” if it is able to reproduce our values that we have created for ourselves in
society.

However, teaching human values to artificial intelligence is an almost unsolvable
task in the current conditions of neurosciences and cybernetic sciences development. It
is fundamentally different, for example, from teaching the rules of navigation in a
certain space. Hence, the values can only be “put” into robots as programs and uploaded
to their database as “knowledge”’; this imposes high ethical requirements on the creators
of such programs. If we teach artificial intelligence to independently formulate goals
and classify useful (important) information in accordance with these goals, i.e. to
extract knowledge, then we recognize that it can formulate its own goals and objectives
that may not conform with our goals and objectives. There is only one step from
“"friendly” to “hostile” artificial intelligence in this case.

Each legal order retains its own specifics in the digital age, depending on the
national and cultural identity. The attitudes to artificial intelligence are influenced by
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the philosophical worldview of the population and scientists, traditions, psychology,
religious norms and other factors, so it is necessary to take into account the peculiarities
of the society where this problem is discussed and modeled. The boundaries between
different legal systems are often within their fundamental values.

There are two major axiological research directions for the development of
artificial intelligence and robotics in national legal order. One of them, more typical of
Western and European legal order, is called human cyborgization, which is an
expansion of the human body capabilities through incorporation of programmable
technological components. These include 1. Musk’s “brain chips”, medical implants,
products of biomedical technologies and engineering genetics. The general problem of
this direction is difficulties of distinguishing between therapeutic and experimental
(risk) technologies; the boundary between them is flexible and requires careful ethical
and legal discussion.

The second direction, which is widespread in the countries of Southeast Asia, is
called the anthropomorphization of robots, where artificial intelligence mechanisms
and technologies are improved through biological simulation innovations. The idea of
“animating” things, endowing technics and technologies with “soul” and “intelligence”
inherent in Eastern cultures, is placed in humanoid robots as representatives of this
approach. (Seredkina, 2010:138—141). This second path is closer for the Russian legal
order. Although, as noted above, positive therapeutic bioengineering is also popular in
Russian society, and this sphere of public relations has long been waiting for detailed
legal regulation.

When choosing a direction, the main criterion for the necessity and usefulness of
artificial intelligence is improving quality of life and social well-being of the humans
(Rybakov, 2021:31).

The development of artificial intelligence transforms traditional views about the
process of domestic law-making, including it into the general trend of digitalization of
public management. Nevertheless, we are very critical about ideas of direct regulation
of public relations with the help of self-changing digital codes, “machine-readable”
law, digital microdirectives, etc. The main problem raised by such ideas is the
principle of similarity between law as a regulator of public relations and codes as
regulators of technical processes. In fact, this similarity rests in their common
algorithmic basis; it is argued that law is also, to a certain extent, an algorithm (Zenin
et al., 2020:99).

A complete isomorphism between law and codes is impossible due to the genesis
of these phenomena at different levels of matter: mechanical (technical) and social.
Natural human language is available for everyone to understand as a means of
communication and awareness of the meaning of legal rules. The change of the human
language paradigm of law to a unified international digital legal language can lead to
the elitism of such language and its specific producers — programmers. It will be
difficult or impossible to understand the code sequences of characters for a simple
citizen.
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At the same time, the law exists as a means of social management for common
people. Moreover, the same problems of ensuring the security and confidentiality of
personal data from virus attacks, technical failures, etc. remain topical for this new
language. This is especially noticeable when the code is incorrectly unpacked and the
equipment is “frozen”, when we still turn to the system administrator for help. It turns
out that “who owns the codes, he owns the law”. Is a new paradigm of law proposed in
this formulation?

The option of developing and adopting the statute in the traditional “paper” and
human format is more realistic and reliable, however, the mechanism of its execution
may well be partially “digitized”. It is necessary to improve the software and optimize
information and communication technologies that accompany law-making
procedures. We can fully agree on these grounds with M.L. Davydova that the so-
called “smart” regulation in the legislative process is nothing less than an analogue
of the most rational, effective and goal-oriented human law-making (Davydova,
2020:27).

The issue of recognizing verbose and complex expressions is relevant when
legislative texts are being “digitized” through popular technologies of vector
representation of words (Loukachevitch & Parkhomenko, 2018:112). Modern legal
reference databases often contain direct cross-references to interrelated legal
documents, but it is necessary to reveal implicit links between them in accounting
practice. It simplifies the procedure for interpreting statutes and involves constructing
and describing labeled datasets for marking the corpus of legal texts and tracing
relationships between them (Devyatkin et al., 2020:229).

The needs of the time determine the necessity to organize and process big data
in legislative process, including personal data of citizens, which are most often poorly
structured (Djukova et al., 2019:116), or generally unstructured (Nevzorova &
Nevzorov, 2019:130). The result of this analytical activity in the Russian Federation
must become marked-up and structured datasets that are uploaded and stored
on public accessible national digital platforms (paragraph 37 of the Strategy).
Therefore, the large-scale introduction of personal data of citizens into commercial
circulation to accelerate digital economic development (Magomedova et al.,
2020:1017—1020) seems the least preferable. Russian society does not seem to be
ready for this yet.

Finally, introduction of artificial intelligence in justice, which is a popular topic
today, assumes solving a fundamental ethical problem: can a robot be a moral agent?
Implementation of the concept of a legal and fair justice by a robot determines the
importance of his clear understanding of such ethical categories as: free will,
responsibility, social role, moral concept, distinction between “right” and “wrong”. The
main ethical categories that have been debated for centuries.

The robot judge must be able to experience emotions and empathize with
people, as well as have social communication skills. In addition, a number of key
issues of justice rest on the concept of “I”, i.e., the presence of self-consciousness in
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the robot judge (Karpov, 2020:62). Still, the available technological groundwork for
these problems is very small. Therefore, there is still no sufficient reason to believe
that a robot can properly replace a human in carrying out activities with such a high
mission.

Conclusion

Thus, the main elements of the concept of artificial intelligence integrating into
the legal system are the following:

1) preservation and further evolution of traditional basis of legal regulation in the
form of “paper” statutes, practice of their application, generally recognized conceptual
and categorical apparatus of legal science and ensuring the continuity of legal
development,

2) establishing the features of legal regimes depending on the type of artificial
intelligence,

3) critical comprehension and adaptive inclusion of foreign experience of legal
regulation of artificial intelligence into the legal order, considering domestic value
approaches.

The watershed between the projects of humanistic digitalization and digital
dehumanization of society is, among other issues, the problem of general (strong)
artificial intelligence. However, scientific community does not currently have a
unified well-established view of what cognitive architecture it should have, how to
classify its models and on what mechanisms and principles of operation it can be
built. Consequently, as long as we are talking about weak (highly specialized)
artificial intelligence, any prospects of digital “slavery” of the humans by the machine
are hardly justified and are likely an exaggeration. However, just a reasonable and
responsible human approach to the artificial intelligence integration into the legal
system will allow to realize the slogan: “digit” for a human being, but not a human
being for a “digit”.
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*HarnmoHanbHblil ucciienoBaTenbekuii Huskeropockuii rocy1apcTBEHHBINA YHHBEPCHTET
nmMm. H.U. JloGaueBckoro,
2. Huorcnuii Hoszopoo, Poccutickas @edepayus
D<olyutova@hse.ru

AnHoTanus. OcBsIIEHbB MPOOIEMbl COBEPIICHCTBOBAHUS HAJIOTOBOTO 3aKOHOJATEIHCTBA
Poccun Ha 3Tarne akTHBHOTO BHEIPEHHUS OJIOKYCHH-TEXHOJIOTHHU, KOTOPBIH XapaKTepru3yeTcsi HPOTHBOPE-
YUBOCTBHIO TCHJCHIMI MIPABOBOTO PETYJIMPOBAHUS IU(PPOBBIX TEXHOIOTHHA. AKTYalbHOCTh HCCICI0BA-
HHSL BOIIPOCOB PHMEHEHHsI OJIOKYCHHA B HAJIOTOBBIX OTHOLICHUSX 00YCIIaBIMBACTCS HEOOXOJMMOCTHIO
OIIEHKH HAJIOTOBBIX MOCIEACTBHUH CICIOK, COBEPIIAEMBIX C UCIOIb30BaHUEM ITH(PPOBBIX (HHHAHCOBBIX
AaKTHBOB, OCHOBAaHHBIX Ha TCXHOJIOI'HHU 6HOK‘{CI>’IH, a TaKXKE IMOSABJICHHUEM HOBBIX Hal'[paBJ'[CHI/Iﬁ COBCPIICH-
CTBOBaHUs HAJOTOBOTO KOHTPOJIS C TMPHMEHEHHEM ONOoK4YeHH-TexHonoruu. Llenp uccrnenoBaHus —
[IPOBECTH aHAIN3 TOJIOKEHUI POCCHICKOTO U 3apy0eKHOr0 HaJOTOBOIO 3aKOHOMIATENBCTBA, & TAKKE
JOKTPUHAIBHBIX MCTOYHHUKOB 110 BOMPOCY (DOPMHUPOBAHMS HAMPABICHHH COBEPIICHCTBOBAHMUS IIPABO-
BOr'0 pEryJMpoBaHus HAJIOTOBBIX OTHOMCHHﬁ, pCaIn3yCeMbIX NIPU YCIOBUU HUCIIOJIB30BAHUSA 6HOK‘{CI}H-
TexHosoruu. [IpoBeZieHHOE UCCIIeIOBAaHNE MTOKA3hIBACT OMOCPEIOBAHHOCTh aHAN3a OJIOKYEHHA AJIsI 1ie-
Jiell HaJIOTrOBO-TIPABOBOT0 PErYIMPOBAHHUS, OCYIIECTBIISIEMOTO MyTEM BBIPAOOTKH KOHIEMIHHA HCIONB30-
BaHUSI TAKOTO TEXHOJOTHYECKOTO PEIICHHUS B KAYECTBE WHCTPYMEHTA IIPU OCYIIECTBICHHU KPHIITOBA-
JIOTHBIX omepanuii. TeopeTHyecKkas 3HAYMMOCTD MCCIICAOBAHMUS 3aKII0YACTCs B aBTOPCKOM Ompe/eie-
HUM TIOHATHSI OJIOKYEHH-TEXHOJIOTHUHU JUISL LIeJIeH HAaIoroo0M0XKEeHHUs, a TAK)KE B JI0Ka3aTenbeTBe (pakra
LEHHOCTH MPAaBOBOTO PETYJIMPOBAHKS HAIOTOBBIX OTHOILICHUI C MPUMEHEHHEM OnokueiiHa. [IpakTuue-
CKasi 3HAYMMOCTh BBIpaXKaeTcs B (OPMYJIMPOBAHHU BBIBOAA O HEOOXOIMMOCTH Pa3BHTHUSI MPABOBOTO
PEryIMpOBaHUsl HCIIOIB30BAHUSI TEXHOJOTHU OJIOKYEHH MPH CO3[aHHH CHCTEMbl TPAH3aKIIMOHHOTO
(aBTOMATHYECKOTr0) HAIOrOOOIOKEH S M B3MMAHHIHU TaK HA3bIBACMBIX «yMHBIX HAJIOTOBY, IPH HCIIOJIHE-
HHH HAJIOTOBBIX O6H3aHHOCTCﬁ B YCJIOBUSAX BHCAPCHHUSA MEXaHNU3Ma IIPOCIIC)KUBACMOCTH TOBAPOB, a4 TAKIKE
JUTS MUHUMU3AIMU HAJIOrOBO# OTYETHOCTH. B KauecTBe METOI0B MCCIeIOBaHUS H30paHbI 00IICHAY YHbIC
U YaCTHOHAYYHbIE METOJbI MO3HAHKS: (OPMATBHO-IOPHIMICCKHN, aHaIn3a, CPABHUTEIbHO-IIPABOBOI,
a TaKXKe METOJIbI POTHO3MPOBAHKS M MOJEIUPOBAHUS, IPUMEHIEMOCTh KOTOPHIX B HAIIOTOBOM IIPABE
BO3pAacTaeT Mo BIusSHUEM (HaKTOPOB IH(PPOBU3AIUH U TI00ATH3ALINH.

KuroueBble cjioBa: OJI0KYCHH-TEXHOJIOTHS, PACIIPEACIICHHBIH PeecTp, HATOrOBbIE 00sS3aHHOCTH,
KPHIITOBAIIIOTa, CMAapT-KOHTPAKT, HAJOroBOC aJMHHUCTPHPOBAHUE, MPOCICIKUBAEMOCTh, HAJIOT Ha
po(heCCHOHATBHBII I0X0]], CAMO3aHSAThIC, TPAH3AKIHOHHOE HAIOT000I0KEHHE
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Introduction

Digitalization is one of the most ambitious challenges for all branches of Russian
law. In the field of taxation and fees, the process of introducing new digital technologies
is manifested as substantial since there is no possibility at present to imagine
implementation of tax administration as well as development of the tax law theory
without taking into account the impact of the factor of technological development on
real tax relations.

At the same time, it is generally recognized that the most discussed digital
technology in legal science is blockchain. According to the fair remark of E.V. Talapina
(Talapina, 2019:77—382), the whole world, to one degree or another, is trying to
understand where blockchain can be used, what risks it avoids, and what, on the
contrary, it creates.

It should be noted that blockchain technology as such is not a new phenomenon,
and its practical application and theoretical studies have traditionally been associated
with the fact that it is a necessary technological condition for cryptocurrencies, as
well as a necessary technological element in the process of smart contracts
functioning.

This means that the task of developing both general legal and sectoral (first of all
in the field of tax law) approaches to the issue of legalization in general, as well as to
the normative regulation of the scope, forms and methods of using blockchain
technology is recognized as one of the primary tasks of the state. For tax law, it is
relevant in terms of applying blockchain technology to reduce the costs associated with
document flow. In 2020, based on the blockchain technology, a digital platform of the
Federal Tax Service of Russia was set up'; it provides information exchange between

! Decree of the Government of the Russian Federation dated 02.04.2020 No. 422 “On approval of the Rules for
the provision of subsidies from the federal budget to Russian credit institutions for reimbursement of lost
income on loans issued in 2020 to small and medium-sized businesses for urgent needs to support and maintain
employment” // Collection of legislation of the Russian Federation. 2020. No. 15 (part IV). Art. 2279;
Resolution of the Government of the Russian Federation dated May 16, 2020 No. 696 “On Approval of the
Rules for Granting Subsidies from the Federal Budget to Russian Credit Institutions for Reimbursement of Lost
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taxpayers, banks (VTB and Sberbank were the first to connect, and later other banks
joined the project), extra-budgetary funds and tax authorities to ensure concessional
lending to small and medium-sized businesses in the context of the new coronavirus
infection (COVID-19)?. Besides it is planned to expand introduction of blockchain
technologies into tax relations to completely abandon tax reporting.

In our opinion, these facts and processes add to the relevance of blockchain
technology from the point of view of legal consequences analysis of its expansion in
the field of taxation. Such analysis should be based on theoretical studies related, first
of all, to the assessment of the blockchain technology in terms of existence/non-
existence of legal content. Then it will be clear whether there is the need to develop
appropriate legal regulation and/or transform the existing tax legislation of the Russian
Federation to create the conditions for the progressive development of digital economy
allowing to actively apply the blockchain technology in tax administration, as well as
establish and execute tax obligations.

To date, a significant number of studies have been accumulated and various
normative acts have been adopted. Some of them raised dispute concerning the techno-
legal aspects of legal regulation of tax relations. Presumably, the time has come to
summarize such discussions and assess the prospects for the development of the tax
legislation of the Russian Federation in the context of introduction of blockchain
technology into relations between taxpayers and tax authorities.

Blockchain as a category of tax law:
state and prospects of legal regulation

The definition of the concept of blockchain for the purposes of tax and legal
regulation determines studying its meaning in a general legal context. The term
“blockchain”, stemming from technological sphere, is ambiguous. The palette of
opinions on the legal nature of blockchain due to the absence of its legal definition is
widely represented both in domestic (Tabernakulov & Koifman, 2019:3—28)
and foreign literature (Abramov et al., 2019; Antonopoulos, 2014; Tapscott D. &
Tapscott A, 2016; Xu & Huang, 2020:17434—17441).

The definition of a blockchain is most often formulated by listing its necessary
and sufficient features. In our opinion, a uniform understanding of blockchain is
fundamentally important since it may serve as a theoretical basis for the formation of
legal regulation in the field of application of this technology in practice. Currently there
are no such concepts as “blockchain” and “blockchain technology” either in Russian
legislation or in legal science as there is no legal regulation of financial (including
banking, payment and tax) system functioning with respect to such technology.

Incomes on Loans Issued in 2020 to Legal Entities and Individual Entrepreneurs for the Resumption of
Activities” // Collected Legislation of the Russian Federation. 2020. No. 21. Art. 3277.

2 See: Information of the Federal Tax Service of Russia dated 04/23/2020 “Daniil Egorov presented a service
for confirming concessional loans to businesses at a video meeting with the President of Russia” // The
document was not published. Access mode of the SPS “ConsultantPlus”.
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The issue of the need for legislative definition of the concept of blockchain seems
rather controversial and requires further scientific discussions since today blockchain
is a projection solution, the architecture of which is especially promising in the
financial sector, primarily because of its potential for cost reduction.

Currently, most researchers adhere to the opinion that there is no need for legal
regulation of the concept of blockchain technology both in a general manner and
specifics of industry regulation. For example, K.V. Nam (Nam, 2019:24—27) argues
that it would be better if blockchain is not normatively defined since, in his opinion,
the legal definition of technical solutions cannot always bring certainty to legal
regulation, and vice versa. E.Yu. Barakina is of the opinion that it is not technologies
that should be subject to regulation, but the activities carried out with their use
(Barakina, 2018:53—58).

Besides, there is an opinion that from a legal point of view it is the digital asset,
subject for exchange in the blockchain, that matters, and the blockchain itself only sets
certain technical properties that lawyers need to distinguish between blockchain and
other technologies (Rozhkova, 2018:336). In turn, we believe that if the scientific
community and the legislator come to the conclusion that there is need for legal
regulation of the blockchain or its individual properties (functions), then it is worth
considering the issue of developing an appropriate concept to identify the tax
consequences of the activities of entities using blockchain technology.

In tax law, the blockchain category also did not develop as a distinctive
phenomenon. For the purposes of tax and legal regulation, the main discussions were
focused on the problem of establishing the tax consequences of activities using
cryptocurrencies, indicating that blockchain is the technological basis for their
functioning.

An example of application of the concept of blockchain in modern tax relations
is the legal regulation of digital financial assets and digital currency recognised with
the adoption and entry into force of the Federal Law No. 259-FZ of July 31, 2020 On
Digital Financial Assets, Digital Currency and Amendments to Certain Legislative
Acts of the Russian Federation (hereinafter referred to as the Federal Law On DFA);
as a result, the concept of a digital financial asset has been shaped. Its release,
accounting and circulation is possible only by making (changing) entries in the
information system based on a distributed register. It is important to note that the
Federal Law “On DFA” did not include the rules on the peculiarities of taxation of
digital currencies despite their obvious need, which has been repeatedly emphasized in
the literature on tax law (Zhuravlev, Brisov, Yankovsky & Levashenko, 2020:32—35).
For this reason, the Draft Law No. 1065710-7 “On Amendments to Parts One and Two
of the Tax Code of the Russian Federation (in terms of taxation of cryptocurrencies)’™
supplements paragraph 2 of Article 38 of the Tax Code of the Russian Federation with
the provision recognising digital money as property subject to tax purposes. Some

3 The system for ensuring the legislative activity of the State Automated System “Lawmaking”. Available at:
https://sozd.duma.gov.ru/bill/1065710-7 / [Accessed of February 5, 2020].
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additions to and amendments of certain norms of the second part of the Tax Code were
also introduced.

Strictly speaking, the novelties of tax legislation warranted by the emergence of
a digital financial asset do not solve the most important issues related to taxation of
taxpayers’’ activities connected with blockchain technology. It is assumed that the
association of a digital financial asset for tax purposes with other property is temporary
and entails a number of problems of tax law enforcement.

Another reason to recognise the need to apply blockchain technology in tax law
is a significant amount of information carried out between participants in tax relations.
As you know, the bulk of such information exists in electronic form and is processed
by numerous digital services of the Russian Federal Tax Service (for example, ASK
“VAT” and AIS “Taxpayer”). At the same time, part of such information, in terms of
its structure and content, is electronic registers (in particular, the register type has the
Unified State Register of Legal Entities and the Unified State Register of
Sole/Individual Entrepreneurs), which are of a public nature and are constantly
updated. However, they are not engaged in blockchain operations due to the lack of
absolute involvement of private subjects of tax relations.

This gives grounds to define blockchain technology as a theoretical basis for
further formation of tax and legal regulation. So, we believe that for the purposes of
legal regulation of taxation blockchain technology can be described as a database of
assets implemented by a digital (technological) platform that ensures effective
interaction between participants in tax relations.

Thus, tax legislation has not yet undergone revolutionary changes associated
with recognition of digital financial assets; the need to develop new approaches to both
transformation of traditional categories of tax law and development of tax and legal
regulation of digital entities is evident. At the same time, the need for active
implementation of blockchain technology in tax relations urges the development of
appropriate legal regulation to use such technology in taxation.

Blockchain technology in tax administration:
risks and prospects of application

Blockchain technology is one of the digital tools traditionally considered by tax
researchers as a promising tool for improving tax administration and automating
business processes (Tikhonova, 2020:6).

This determines the study of blockchain technology as the basis of tax procedural
law of the digital period and assessment of possibilities for its application in the tax
process. At the same time, we consider it important to explain the meaning of the
concept of tax administration used in this study. The term is used in the context of
assessing the development of tax legislation through the active use of blockchain
technology in the activities of tax authorities.

In the absence of a legal definition of the concept tax administration in the
science of tax law, it was conventionally accepted to understand it as the activity of tax
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authorities in exercising tax control over statutory compliance by organizations and
individuals. When assessing the directions for improving tax administration, the
exclusively imperative manner of the term is often criticized. For example,
[.V. Mamonova notes the value of transparent combination of interests of participants
in tax relations in defining the concept of tax administration and emphasizes the
correctness of its understanding in a broader sense, adequate to modern realities. She
suggests interpreting it as interaction of all participants in tax legal relations ensuring
the parity of their interests and effective functioning of tax mechanism (Mamonova,
2018:37—41). A.V. Demin points out that in order to achieve the goal of forming
constructive interaction between taxpayers and tax authorities, tax administration
should be based on the principles of mutual trust, understanding, transparency and
cooperation (Demin, 2017).

We think that in the context of active introduction of digital technologies,
including blockchain technology, the core feature is transition of tax administration
from the predominantly imperious nature of tax relations to constructive cooperation
between private and public subjects of tax law. Thus, for the purposes of this study, tax
administration will be understood as a system of organizational measures carried out
by tax and other state bodies to form a service tax environment that ensures not only
satisfaction of the budgetary interests of public law entities associated with the full and
timely budget replenishment but also the mechanisms of partnership with taxpayers to
stimulate their voluntary fulfilment of tax obligations.

It should be noted that significant attention is paid to the employment of
blockchain technology by various government bodies of the Russian Federation. The
tax authorities are known to be the leader among other state bodies in the development
of new technologies (Migacheva, 2018:21—25).

For example, the possibilities of distributed ledger technology applied by tax
authorities in their interaction with taxpayers and other private entities are described by
A.V. Varnavsky in the monograph “Blockchain in the service of the state”: they involve
automation of VAT payment, personal income tax and insurance premiums
(Varnavsky, Buryakova & Sebechenko: 2020:35—46).

In particular, the author notes that the use of blockchain technology in
administering taxes will lead to a total rejection of tax declarations due to formation of
decentralized information database able to track the chains of taxable transactions in
real time and ensure the automatic execution of tax obligations.

This approach seems to be quite reasonable, since, as V.E. Rodygina
(Tsindeliani, 2019:243) asserts, one of the main challenges in the field of tax
administration in the last decade have been various tax evasion schemes and illegal
VAT refunds from the budget. In this regard, it seems quite logical to improve legal
regulation of tax administration with new technological achievements. It is most
relevant for indirect taxation where the use of blockchain will allow to algorithmize
formation of the budget by paying VAT through the state digital platform.

There are also other prospects for applying blockchain technology to ensure
transition to the model of relations between tax authorities and taxpayers. With regard
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to such prospects, it is essential to indicate both their benefits and possible risks that
might arise in fulfilling tax obligations based on blockchain technology.

1. Creation of the system of transactional (automatic) taxation with “smart” taxes
whose collection is carried out automatically at the time of the taxable transaction, that
is, in “real time”.

Such taxes can be oriented towards the use of distributed business ledgers in the
online system. S.A. Filin and L.A. Chaikovskaya note that such introduction of
blockchain technology into the process of calculating and paying (collecting) taxes is
currently the area of tax authorities’ activity that is discussed at the conceptual level
due to existing technical and other problems; their solution is necessary for its
successful implementation (Filin & Tchaikovskaya, 2020: 940—958).

It must be assumed that the first step towards “smart taxes” introduction is
creation of a taxation system in the form of a tax on professional income for the
so-called self-employed taxpayers on the basis of the provisions of the Federal Law
No. 422-FZ dated November 27, 2018 On the Experiment to Establish Special Tax
Regime on Professional Income (hereinafter — Federal Law No. 422).

Mikhail Mishutin, being the head of the Federal Tax Service of Russia,
announced formation of transactional virtual environment operated by tax authorities
with launching My Tax mobile application; its creation is associated with
administration of calculating and payment of the special tax regime called Professional
Tax income. Describing the tax on professional income and emphasizing the
importance of its legal structure in the process of digitalization of taxation sphere,
Mikhail Mishustin noted that it creates a virtual transactional environment in the form
of a closed digital ecosystem where all business entities will make transactions. As a
result, the economy will become transparent by default and the Federal Tax Service of
Russia will be able to automatically calculate and withhold taxes right at the time of
transactions®.

According to the authors, transactional taxation in Russia is currently at the stage
of formation, which follows from the analysis of the content of the provisions of
Federal Law No. 422. Calculation and payment of tax on professional income is carried
out on the basis of the “classical mechanism” which involves calculation of tax by the
tax authority and sending notification to the taxpayer for payment.

2. To realize the possibility of paying tax “in real time”, it is necessary to
develop legal regulation that determines the status of the so-called (in accordance
with Article 3 of the Federal Law No. 422) operators of electronic platforms who are
playing the role of intermediaries in relations between tax authorities, taxpayers
and banks (Lyutova, 2020:56—67). Only then functioning of such
operators/technological intermediaries based on the blockchain technology will be
possible. In this case, calculation and payment of professional income tax will be
carried out automatically upon receipt of payment for services provided to

4 Digital transformation of tax authorities became the main topic of the XII plenary session of the OECD Forum
on Tax Administration. Available at: https://www.nalog.ru/rn77/news/activities_fts/8587982/ / [Accessed of
February 5, 2021].

700 IMTPABO U ITU®POBBIE TEXHOJIOI' MU



Lyutova O.1. et al. RUDN Journal of Law. 2021. 25 (3), 693—710

self-employed persons. It is assumed that the function of “automatic tax deduction”
should appear as the additional option for each of the operators of electronic
platforms. Therefore, tax authorities will not take part in the process of calculating
the professional income tax since it will be automatically transferred to the accounts
of the Federal Treasury. Further on, information on taxable transactions will come to
the tax authorities directly from operators of electronic platforms which implies the
exemption of the taxpayer from obligation to create a check and transfer it through
My Tax application.

The risks that may arise from blockchain technology introduction into
transactional taxation consist in potential possibility of abandoning tax control as a type
of activity in the future. R.M. Yankovsky analyzing the process of employing
blockchain notes: “In blockchain technology... there is a threat to government
regulation since technology implies effective self-regulation on the basis of consensus
without involving legal mechanisms. In the future, this will lead to the loss of a part of
the functions of the settlement sphere by the state which, naturally, does not correspond
to its interests” (Yankovsky, 2018:45—51). In our opinion, transactional taxation
transforms tax administration; as a result, tax control will be minimized through the
active use of the tax monitoring method.

It must be assumed that the use of operators of electronic platforms as
technological intermediaries in tax relations does not imply that they will replace tax
authorities and claim to perform the functions / exercise the powers of a public
authority, at least in the short term. Such a model of relationship is aimed, in our
opinion, solely at stimulating taxpayers to “get out of the shadows” and redistribute
functions among private subjects of tax legal relations. It seems that further
informatization in one way or another will lead to the transfer of a number of actions
performed by counterparties and having tax consequences into a digital format. The
sphere of taxation will be no exception.

In this regard, tax control can also relate to taxpayers’ tax registration, as well as
tax audits. We consider it logical to establish the tax authority for random inspections
of operators of electronic platforms with regulatory restrictions on their timing and
number, which in the near future will be mainly carried out in the form of tax
monitoring in accordance with the provisions of the Government Order of the Russian
Federation No. 381-r of February 21, 2020 On approval of the Concept for the
Development and Functioning of tax monitoring system in the Russian Federation. The
issues of legal regulation of tax authorities’ powers applying a risk-based approach in
implementing tax monitoring are one of the most controversial when discussing
digitalization of tax control (Kucheryavenko, 2017:45—63; Khavanova, 2017:81—91;
Khvan, 2017:161—189).

3. Application of blockchain technology in the implementation of goods
traceability.

The regulatory framework for the formation of a traceability system was
laid by the Agreement on the mechanism of traceability of goods imported into the
customs territory of the Eurasian Economic Union, concluded in Nur-Sultan
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on May 29, 2019. In pursuance of the international agreements reached on the territory
of the Russian Federation, initially by the Decree of the Government of the Russian
Federation No. 807 dated June 25, 2019 On Conducting an Experiment on the
Traceability of Goods Released in the Russian Federation, it was established that a
corresponding experiment was carried out from July 1 to December 31, 2020.

On the basis of Federal Law No. 371-FZ dated 09.11.2020, Article 23 of the Tax
Code of the Russian Federation was supplemented with clause 2.3, which comes into
force on 01.07.2021. Under this clause, taxpayers carrying out transactions with goods
subject to traceability in accordance with the legislation are required to provide reports
on transactions with goods subject to traceability, and documents containing
traceability details, in the cases and in the manner established by the Government of
the Russian Federation.

R.M. Shishkin asserts (Shishkin, 2019:124) that the main characteristic of the
system of traceability of goods (works, services) will be an electronic document flow,
including for taxpayers applying special tax regimes, which, in his opinion, will
significantly simplify interaction between the state and a conscientious taxpayer.
Indeed, information transmission by a taxpayer in fulfilling a tax obligation
arising from the product traceability system is carried out electronically; at the same
time, the modern stage of traceability can be considered “documentary”,
since it does not imply full automation of the corresponding process and refusal from
tax reporting.

Thus, an obvious drawback of the traceability system in its modern version is
the increasing burden on the tax authorities and taxpayers associated with the
emergence of a new reporting obligation for goods that fall under the traceability
system. According to the just remark of A.N. Tregubov (Tregubov, 2019:16—18),
the tax and customs authorities thus increase the burden associated with the
comparative analysis of a large amount of data contained in accounting, shipping and
customs documents.

It seems to us that the use of blockchain technology to analyze the data array
associated with functioning of traceability system would be very effective. This
conclusion is confirmed by foreign experience; for example, this practice is quite
common in Kazakhstan.

According to information provided by E.S. Sinyagovskaya and N.B. Kuroptev,
Virtual warehouse module is implemented in traceability system based on the
Electronic invoices information system which allows to automatically calculate the
balances of goods in the taxpayer’s warehouse, as well as track the movement of
goods chain (from import to final consumption,) in real time (Sinyagovskaya &
Kuroptev. 2020:33). As potential difficulties that may arise on the way of
implementing new technologies in the product traceability system, the authors
mention the initial need to create product classifiers in the form of unified digital
registers, access to which will be the same as for government agencies and private
entities. The most controversial issue in this project is the volume of information
contained in such registers.
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When introducing blockchain technology into legal regulation of relations
concerning traceability of goods, based on such foreign experience, it is necessary to
be guided by the following principles: security, protection of personal data,
decentralization, transparency, accessibility, and consensus (trust).

Safety. Each participant engaged in the system is obliged to ensure security by
encrypting the data. Those who commit unreasonable actions are responsible for a
frivolous attitude towards safety.

Hacker attacks, fraud, identity theft, spam, malware, viruses — all these threaten
human security. The average user has to rely on the protection of his/her information
with simple passwords.

In the digital age, technological security is a prerequisite for human security in
society. With the vulnerability of digital identity protection, a fraudster from the other
end of the world can commit illegal actions; as a result, a person can lose all of his/her
money. The blockchain has a robust design and transparency thanks to which people
can safely exchange values and control everything that happens with their data
(Tapscott, 2018:70).

In Russia, this principle is implemented in the comprehensive protection of
consumer rights to receive financial services. For example, the Bank of Russia plans to
adopt basic standards to protect the rights and legitimate interests of consumers of
financial services, consisting of control measures, increasing financial literacy of
population, and communicating information on variability of financial products
provided (Tsindeliani, 2019:42).

Protection of personal data. Individuals control their own data. A person
decides what, when and how much to say about their personality. Privacy is a
fundamental human right and the foundation of a democratic society. Over the years of
Internet existence, public and private organizations have accumulated in their databases
a large amount of confidential information about citizens and organizations, including
without their knowledge.

There is no personal identification in the blockchain. You do not need to
provide personal information (name, email address, phone number) to use the Bitcoin
software. The network itself does not require identification. In a simplified way, the
action is as follows: side A transfers bitcoins from its address to side B. Personal data
does not appear. The network confirms that certain number of bitcoins was controlled
by side A, who then authorized the transaction. Afterwards the network records that
these bitcoins are now controlled by side B. For comparison, you can imagine the
credit card system. At the center of such a relationship is personal data. And it is
possible that a huge number of addresses and phone numbers can become the prey of
intruders if the security system is violated. In the blockchain, the participants, can
remain anonymous if they wish (Tapscott, 2018:71—72). The network allows to
select a specific level of anonymity for each transaction. Thus, the personal data of
each participant is more reliably protected in the blockchain. The subject of the
cryptocurrency market cannot access the personal data of another user. The only thing
that can be found out is the pseudonym (nickname) of the other party.
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Decentralization. Cryptocurrency transaction data and cryptocurrency wallet
data are stored on a distributed system consisting of many separate computers. This
distributed system does not have a single control center. Neither side is capable of
crashing the system. If a powerful actor needs to disconnect or isolate one or more
participants, the system will continue to work as no one can control the entire
network.

Organizations with a larger user base, such as banks, can, at the request of the
state, collect, analyze and release information without the consent of the people, i.e.
to act contrary to their opinion. In the blockchain, the costs of trying to control
bitcoins significantly exceed the potential financial benefits, namely, huge computing
power and, therefore, electricity will have to be consumed. Bitcoins do not exist on
their own; they are not documents or files, they only represent constantly changing
income and expenses. Therefore, they cannot be copied or lost. Bitcoin ownership
rights are recorded in the main journal and identified as belonging to a specific owner.
The owner may lose the ability to manage the account, for example, by losing the
password to the electronic wallet, but it is literally impossible to lose cryptocurrency
(Vigna, 2018:166).

Availability. The physical availability of a blockchain must be weighed against
affordability and ease of use. In accordance with the Strategy for Increasing
Financial Inclusion in the Russian Federation, approved by the Bank of Russia,
consumer protection in the financial sector and increasing financial literacy is a
priority’. In this sense, it is planned to improve the regulatory framework. Also, the
concept of financial affordability has been defined; it is the state in the financial
market where participants in financial relations (small and medium-sized businesses,
citizens) have an affordable opportunity to receive the required amount of financial
services®.

In this regard, one can note a significant growth in automated financial services,
an increase in the level of self-service in the banking sector.

Consequently, the principle of accessibility is characterized not only by the
physical simplicity of the provision of financial services, but also by their quality,
safety, economy, uninterrupted operation, variability, continuity and extraterritoriality
(Tsindeliani, 2019:40).

Transparency. Any participant in the cryptocurrency market has access to all
information on transactions that are stored using blockchain technology. At the same
time, the data cannot be changed by participants or other subjects, it cannot be
manipulated; such state of things considerably reduces the possibility of financial fraud.

Personal rights and freedoms are transparent, universally recognized, respected
and legally protected. In the early days of the digital economy, people sought to find
ways to exercise these rights. Internet became a new medium for news, entertainment,

5 Official website of the Bank of Russia. Available at: https://www.cbr.ru/Content/Document/File/44104/
str 30032018.pdf/ [Accessed February 5, 2021].

¢ O¢uuuansHeii caiit banka Poccun. Pexum jpoctyna: https:/www.cbr.ru/finmarket/development/
development_affor/ (mara obpamenus: 05.02.2021).
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copyright establishment and protection, sale and purchase, etc. Thus, people had to rely
on intermediaries to manage transactions, who could refuse, delay, conduct or cancel
the deal.

In combination with crypto-protection, the blockchain does not allow double-
spending and registers the ownership of each unit of the digital currency in
circulation. Any transaction cannot be changed or canceled. In the blockchain, it is
impossible to sell what does not belong to the participant (both material and
intellectual property).

Consensus (trust). Trust is an internal element of the entire process. Compliance
with ethical standards is coded and distributed among all participants and is not
monitored by anyone. The interaction of subjects proceeds from the fact that everyone
acts honestly, responsibly, transparently, taking into account other people’s interests.
Elements of ethics are encoded in decision-making rights and in the operations
themselves. Violation of ethics requires a lot of money, time, reputation, or is ruled out
altogether.

Before the digital age, it was impossible to conduct business directly on the
Internet, since money is inherently different from other material or intellectual values;
it cannot exist in two places at the same time. A mechanism has been created in the
blockchain that deals with the problem of double spending in the same way as a reliable
third party. The network records the time of the first transaction and prevents
respending of this bitcoin. Transactions in the blockchain are open and cannot be
hidden. Hence, this platform provides trust in transactions and other recorded
information, regardless of the actions of the other party. Trust is a prerequisite for the
digital economy, and blockchain opens up many opportunities for a new type of
reliable, credible and massive collaboration (Tapscott, 2018:56—60).

4. Application of blockchain technology to minimize tax reporting, as well as to
exempt from the obligation to submit it for certain categories of taxpayers.

According to the authors, the issues of legal regulation of the tax obligation to
provide tax reporting in the context of the blockchain technology deserve an
independent scientific study; this article is only outlining separate “benchmarks”
that characterize the main problems and directions of development of tax legislation in
this area.

First of all, it should be noted that despite being mentioned in a number of
policy documents, the need to take measures to minimize tax reporting through the
use of information technology, which became available in the context of developing
digital services, in practice this approach has the opposite trend. In fact, the Address
of the President of the Russian Federation to the Federal Assembly of 03/01/2018
points out the value of “drastic simplification” of tax reporting for entrepreneurs
using cash registers, and for individual entrepreneurs and the self-employed using
digital services; according to Russian President it is necessary to exempt these
categories of entrepreneurs from reporting and turn the tax payment into a simple
transaction. Also, simplification of tax reporting as a goal of national development
was indicated in the National Project “Small and Medium Enterprises and Support
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for Individual Entrepreneurial Initiatives”, adopted in pursuance of the Presidential
Decree of the Russian Federation No. 204 of May 7, 2018 On National Goals
and Strategic Development Objectives of the Russian Federation for the Period
up to 2024.

An example of a simplified procedure for submitting tax reports is, for example,
reporting on the property tax of organizations (this procedure came into force in
2020): a taxpayer registered with several tax authorities of the constituent entities of
the Russian Federation at the location of the real estate objects belonging to him,
whose tax base is determined as their average annual value, has the right to submit a
tax return in respect of all such objects to one of the specified tax authorities of their
choice. For this, in accordance with paragraph 1 of Art. 386 of the Tax Code of the
Russian Federation, he/she must annually notify the Federal Tax Service
Administration for the constituent entity of the Russian Federation about the
choice of the tax authority in the prescribed form. Despite the fact that property tax
is regional, the tax legislation does not provide for the powers related to regulating
tax reporting issues for the constituent entities of the Russian Federation; the rights
and obligations of tax authorities in relation to tax returns are regulated by the Tax
Code of the Russian Federation uniformly, without taking into account regional
specifics.

For the purposes of simplifying tax reporting, it would be advisable to provide
for the obligation to submit only one declaration without the need for notification and
establish the right of the regional FTS of Russia to automatically exchange
information about submitted reports in cases where this is provided for by the law of
a constituent entity of the Russian Federation, as well as establish the procedure for
such an exchange. In our opinion, imposing obligation on a taxpayer to provide
notification of tax return submission does not facilitate the procedure. At the same
time, such a procedure does not make sense because the tax authorities have the
relevant information in the information resource; it is regulated by tax authorities, but
the rules are not available for the taxpayer to study. Establishing the possibility of
information exchange between tax authorities of the constituent entities at the level
of regional laws, but not at the level of the documents for official use, will become
an effective tool to protect taxpayer’ interests in potentially possible cases of their
rights’ violation.

As a universal option for minimizing tax reporting and subsequent general
exemption from the corresponding tax obligation is accessing by tax authorities the
primary documents of taxpayers “in real time”, which can be ensured with the help of
blockchain technology.

In this regard, tax monitoring as well as the use of online cash registers may be
looked at as “preparatory measures”, provided that blockchain is introduced into tax
administration.

Another option for using blockchain technology for the prospective refusal of tax
reporting may be inclusion of tax authorities into the smart contract mechanism used
in relation to taxable transactions; as a result, tax can be calculated in an automatic
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transactional manner, and the need for tax reporting is levelled by the properties of the
distributed ledger as the basis for blockchain operation. Such properties imply the
ability to track taxable actions of taxpayers at the time of their commission without the
possibility of any retroactive changes. It seems that such approach can be introduced
and tested by the state in the near future, provided that the tax authorities obtain access
to the primary documentation of taxpayers.

In addition to the obvious benefits of using blockchain technology to optimize
tax reporting, there are a number of possible negative aspects that should also
be taken into account when developing legal regulation of blockchain implementation
in tax administration. For example, [.A. Khavanova points to certain difficulties in
taxation of transactions that may arise when using smart contracts: for example,
problems associated with transfer pricing arising from profits gained through
changes in the value of cryptocurrencies in case of connecting smart contracts
to various decentralized exchanges for automatic transactions with cryptocurrencies
and tokens; issues of documentary confirmation of transactions, proof of
justification of expenses, justification of tax benefits and business purpose (Khavanova,
2020:38).

In addition, it can be noted that when using smart contracts in tax administration,
other questions may arise: who will create and administer a smart contract, will it be
private or public, and how, when choosing one or another option, is their security
ensured and transparency guaranteed? Other relative questions are: where is surplus
value created and how should it be taxed?

Another risk of using blockchain technology to waive the obligation of tax
reporting is conventionally designated by researchers ‘“subjective factor”. As
Gra-cheva argues “not all taxable persons have the opportunity, the necessary compe-
tencies and the desire to use modern digital methods” (Gracheva (ed.), 2020:118).

Conclusion

Thus, the review of academic literature on the development of tax and legal
regulation on applying blockchain technology, carried out within the framework of this
scientific article, allows us to draw the main conclusion about the undoubted value of
legal regulation of tax relations that arise, change and terminate due to the transition of
taxation to a new stage of digital development — digital maturity.

It seems that the main drawback of the current state of legal regulation of tax
relations associated with blockchain technology is the lack of a unified terminological
and methodological approach to the formation of tax legislation development process.
The result of this is legal uncertainty in the following issues: lack of the mechanism for
legal regulation of tax consequences of relations associated with digital financial assets
that is adequate to modern realities; incompleteness of transition process to
transactional taxation, experimentally established for self-employed taxpayers;
introduction of product traceability system, which implies additional “documentary”
tax obligations.
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NMpaBo — HeOTHLEMIIEMbIA INIEMEHT KYJbTYypbl:
K 85-neTuro npodceccopa PYOH
NenHagua UnnapmnoHoBnya MypomueBa

A.B. Kopuenl<
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AnHoTanus. IlocBsamaercst 85-meTHeMy I0OMJIEI0 JOKTOpa IOPUAMYECKUX HaykK, mpodeccopa
KadeIpsl TEOPUH TMpaBa M TocyJapcTBa, PYKOBOIUTENO HAYYHOTO HampaBieHHS «COMHOKYIBTYypHBIC
uccienoBanus npasa» ['enHaguio MimapuoHoBuuy MypoMieBy. AHanM3UpyeTCsl BKJIAJ, Y4EHOTO
B IOPHANYECKYI0 HayKy. Peub HIET 0 ero HCCcIeoBaHuAX B 00JIACTH MIPABOBBIX U MOIHTHYECKUX CHCTEM
Pa3BHUBAIOIIUXCS CTpaH, OOIIEH TEOpUH NpaBa, a TAKKe CPABHUTENBHOTO MpaBoBeaeHHd. Crenuduky
IIPaBOBBIX CUCTEM pa3BHUBaroIiuxcs crpad I'.J1. MypoMIieB BUAUT B COUETaHHU B PaAMKaX «HALMOHAIIb-
HBIX» IPABOBBIX CHCTEM 3JIEMEHTOB Pa3HOTUIIHBIX MPABOBBIX KyJbTYp, YTO MPHIAAET 3HAUYUTEILHYIO
IIPOTUBOPEUUBOCTb UX CTPYKTYpE, CUCTEME HMCTOYHUKOB IIpaBa, TEXHUKHU €r0 CHCTEMATH3alUu U T. 1.
IIpodeccop I'.'1. MypomueB BIiepBble B OT€UECTBEHHON TEOPUH IpaBa pacKpbll crelu(uKy Tpaguiu-
OHHOTO TIpaBa U 3aKOHOMEPHOCTH €T0 BO3HHKHOBEHHs. TakxKe BIIEPBBIC UM OBLIO JaHO YHHUBEPCAIBHOE
OIlpeZeNIeHNe MTOHATHS UCTOUYHHKA IpaBa, IPUMEHUMOE He TOJIBKO K eBPONEHCKOMY, HO U K TPaAUIMOH-
HoOMY IIpaBy. [IpaBo paccMaTpuBaeTCsl UM KaK HEOThEMIIEMBIH 3J1EMEHT KyJIbTYpBl, CKBO3b IIPU3MY KOTO-
poil OH HccienyeT COBpeMEHHOE poccuiickoe mpaBo. MM 1aHa opuruHagbHas TPAKTOBKA IOPUIUYECKON
TexHUKH, CBOJIa 3aKOHOB IIPUMEHHTENHHO K POCCHHCKHAM ycIoBHsAM. M pa3paboTaHa NpUHIUITHAIEHO
HOBBI€ KOHLIENIUH IIPABOT€HE3a, MOHOHOPMBI, HCTOPUYECKON TUIIOJOIUH IIPaBa, BIIEPBBIE C MAaTEpUAIIH-
CTUYECKUX IO3ULUI paCKPBITHI 3aKOHOMEPHOCTH IIPOUCXOXKACHUS, CTPYKTYPBI U SBOJIIOLUH MYCYIbMaH-
CKOro IIpaBa.

KiroueBble c10Ba: BceMHpPHas 3BOJIIOIMS, IIPABOTE€HE3, MOHOHOPMA, UCTOPUUECKAS THIIOJIOTUS
IIpaBa, IPaBoBas KyJIbTypa, IPaBOBas IOJUTUKA, COBPEMEHHOE POCCHICKOE IIPAaBO
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Law is an integral element of culture:
to the 85th anniversary of RUDN professor
Gennady lllarionovich Muromtsev
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Abstract. Dedicated to 85th anniversary of the Doctor of Legal Sciences, Professor of the Theory
of Law and State Department, Dead of the Scientific Direction “Social and Cultural Investigations of
Law” Gennadiy Illarionovisch Muromtsev. The scientist’s contribution to legal science has been
analyzed. The focus is on his investigations in the sphere of legal and political systems of the developing
countries, general theory of law, and comparative law. G. I. Muromtsev looks at the specifics of legal
systems of the developing countries in combination with different elements of legal cultures within the
national legal systems; this makes their structure, the system of sources of law, the technique of its
systematization and so on significantly inconsistent. Professor G. I. Muromtsev for the first time in the
theory of law of this country revealed the specifics of the traditional law and law-governed nature of its
origin. Also for the first time ever, he gives the universal definition to the notion source of law, which is
acceptable not only to European but also to traditional law. He investigates law as an integral part of
culture; through this prism he examines contemporary Russian law. He gives original interpretation to
legal technique, the code of laws in reference to Russian conditions. He has developed fundamentaly new
conceptions of genesis of the law, mononorm, historical typology of the law; for the first time from
materialistic standpoint he revealed the law-governed nature of the origin, structure, and evolution of
Muslim law.
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legal politics, contemporary Russian law
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Bes HayuyHas W memarormyeckas JesiTeNbHOCTH mpodeccopa MypomiieBa
cBs3aHa ¢ PoccuiickuM yHHBEPCUTETOM JAPY>KObI HapoaoB (10 1992 r. YHuBepcuteT
npyx0b1 HapogoB umenu [larpuca JlymymOs1). B 1964 r. on moctynui B ero acnupaH-
Typy, 10 OKOHYaHHHM KOTOpOH yke Oojiee mojyBeka paboTaeT B YHHUBEpCHUTETE.
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B 1968 r. 3amuiena kanauIaTckas auccepramus Ha TeMy «HekoTopbeie 0coOeHHOCTH
HaIlMOHAJILHOTO NpaBa B cTpaHax AQpPHUKH, Pa3BUBAIOLIUXCA MO HEKAUTAIUCTHYE-
cKoMy ImyTH». Tema auccepTaluy OTpa)kajia B TOM YHCIIE XapaKTep 3ajay, CTOSBIINUX
nepe MOJIOABIM Y HUBEPCUTETOM, U BKJIHOYAJa Be cocTaBiisitomux. OHa U3 HUX —
npaBo cTpaH AQpuUKH, Ipyras — KOHIIETNS HEKAMUTATUCTUIECKOTO MyTH Pa3BUTH
OCBOOOJMBIIMXCS CTpaH. AKTyaJbHOCTh TIEPBOM BBITEKAJA M3 MPAKTUYECKON HEU3Y-
YEeHHOCTH a(pUKaHCKOTO TpaBa B OTEYECTBEHHOM IIPABOBEACHUH, AKTYaJIbHOCTh
BTOPOH — W3 MOTPEOHOCTH OOOCHOBATH BO3MOXKHOCTDH JBHMKCHHS DPa3BHBAIOLIMXCS
CTpaH — 4Yepe3 psJl UCTOPUYECKH IMPOMEKYTOUHBIX CTyNEHEH — K COLMAIU3MY.
PazpaGotanHast COBETCKMMH OOIIECTBOBEIaMH KOHIIECTIIIUS HEKAUTAIHNCTUIECKOTO
MyTH Pa3BUTHUS (WIM COLMAIMCTHYECKON OPHEHTAIMN) Pa3BUBAIOIINXCS CTpaH ObLia
[0 CYTH JIEMEHTOM MOJMTUKH, HAIIPABJICHHON Ha YKpEIUIeHHE MO3ULUI coluanu3ma
B mupe. Ee mpobemMHOCTh mposiBUTCs mo3xe, ¢ pacnagom CCCP, a Toraa, B 60-x rT.
MPOLIOTO BEKA, €Ille COXPAHSITUCH WILTIO3MH OTHOCUTEILHO BO3MOXHOCTH €€ yCIelll-
HOH peanu3aiuu.

B 1990 r. MypoMi1ieB 3a1iuTiII JOKTOPCKYIO AUCCepTalnio Ha TeMy «cTouHuKH
npaBa B pa3BHBAIOIIMXCS CTpaHax Asun u AQpukH (TEOPETUKO-TIPABOBBIE TIPO-
6membl)». IT0 ObUIa IepBast B HAIICH TPABOBOM JINTEPAType TOKTOPCKAs AUCCEPTAIHS
Ha CTBIKE TEOPUHU IIpaBa M CPAaBHUTEILHOIO MPABOBEACHUS CO CTOJIb 3HAYUTEIbHBIM
OXBaTOM IIPABOBBIX CUCTEM, CYILIECTBEHHO OTJIMYHBIX B PSAJIE CBOMX aCIEKTOB OT €BPO-
neiickoro npasa. B ocHoBe 3THX OTIMUMi ObUIM COXpaHSBIIMECS B OOJIBIIMHCTBE
YKa3aHHBIX CTpaH NEPEXKUTKU J0OYpKya3HbIX, a HOPOH U A0(eo1aabHbIX OTHOIIECHUH,
a Takxke crnernudurka GopMHUPOBAaHUS TpaBa dTUX CTPaH, MPOXOJAMUBIIETO KaK Obl B JBa
pycia. Tak, ¢ OJTHOIl CTOPOHBI, HA MECTHOW KYJIbTYPHOW MOYBE 3[€Ch UCTOPUUECKU
CJIOKHJIOCH MPABO TPAAMIIMOHHOTO TUMa (0OBIYHOE, MHAYCCKOE, UCIaMCKOE U T. 1.),
C JIpYyTroM, B YCIOBUSX MPOIUION KOJOHUAIBHOW M MOJyKOJIOHHUAJIBHON 3aBUCHUMOCTH
MOJIABJISIONIETO OOBITUHCTBA ATUX CTPAH €BPOINEHCKUN CErMEHT UX TIPABOBBIX CUCTEM
B OCHOBHOM OBUI BOCIIPHUHSAT U3BHE M HACAXKEH «CBEPXY» KOIOHU3aTopamu. [IpaBoBrie
CHUCTEMBI YKA3aHHBIX CTPaH OTJIMYAET KpalHss MPOTUBOPEUUBOCTD, MTPOSBIAIOLIASICS,
MIPEKJAE BCEr0, Ha CTBHIKE €BPOIEHCKOr0 M TPAJAMLMOHHOIO CETMEHTOB IPAaBOBBIX
cucteM. Tak, «CIUTHOE» TPAJUWLUOHHOE MPaBO MOXKET OBITh M «HAI», U «HOI» IO
OTHOIIEHUIO K KOHCTHUTYLUH, OTpa)xkash COOTHOILIEHUE PA3HOTHUIIHBIX 3JIEMEHTOB
MPaBOBOM KyJbTYpHl 00IIeCTBa. A yCTHOE OOBIYHOE MPABO MMOAYAC COXPAHAET CBOE
JeiCTBHE U 32 paMKaMH O0(UIIHAIbHOM MPaBOBON CUCTEMBI («GKUBOE MPABOY).

He yauButensHO, 4TO pH UCCIEA0BAHNHU TAKOTO MIPaBa MPUHSTAs B OTEUECTBEH-
HOI HayKe MpaBoBasi METOAOJIOTHS ITO19acC IEMOHCTPUPOBAIA CBOIO HEAIEeKBATHOCTb.

Cdepa nayunsix uaTepecon npodeccopa I'.1. MypomriieBa BkirodaeT mpooiie-
MaTHKY pa3BUBAIOIINXCA CTpaH, OOIIel TEOpHH MpaBa M TOCYAapCTBa, a TAKXKE CPaB-
HHUTENBHOTO npaBoBeneHus. [Ipu stom I'.11. MypomiieBa OTAIMYaET UCIIOIB30BAHUE B
HAYYHBIX MCCJIEIOBAHUSAX B OCHOBHOM MaJIbIX JUTEPAaTypHBIX (opM. B ero Haydnom
Oara’xe HECKOJIBKO KPYITHBIX paboT (oxHA aBTOpCKash MOHOTpadwus, /1Ba Y4eOHBIX
MOCOOWs, TTIaBbl KOJUIEKTUBHBIX MOHOTpaduil (UX MSITh), TTIaBbl Y4€OHUKOB (UX TPH).
CBOMM HayuyHBIM HCCIEIOBAaHUSIM OH TMpuaaeT OoJybliell YacTeio (QopMmy crareid,
(koTOpBIX Y HETO OoJiee COTHH). X OTIMYaroT 1Be 0COOEHHOCTH. DTO, BO-TIEPBBIX, Pa3-
HOOOpa3ue TeMaTuku. Tak, B uncie ero padboT Mo mpobieMaM ImpaBa pa3BUBAIOIINXCS
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CTpaH ecTh Takue, kak «KoHCcTUTyMH apabCcKux rocynapctsy», « MHCTUTYT KOHCTHUTY-
LIMOHHOT'O KOHTPOJIs» (TJ1aBa B TPEXTOMHOM Kypce « KOHCTUTYLIMOHHOTO IpaBa pa3Bu-
Baroluxcs crpan»), «Cucremartuzanus W Koau(puUKalus MpaBa B Pa3BUBAIOIIUXCS
cTpanax», «[lomutnueckue cuctembl apabckux cTpan», «O HEKOTOPBIX OCOOEHHOCTIX
TPAJUIIMOHHOTO IIpaBa B pPa3BUBAIOLIMXCS cTpaHax Asun u Adpuxm», «lcmam
¥ MYCYJIbBMaHCKOE TPaBO B CTpaHaX COIMAIMCTHYECKON opueHTanum», «VcTouHnKm
MH]IyCCKOT0 npaBa», «O HEKOTOPBIX acleKTaxX CTPYKTYpHI IIpaBay» u T. .

Jpyroii 0cOOEHHOCTBIO ATUX ITyOIMKALNI SBISIOTCS HAYYHBIE BHIBOJBI, K KOTO-
PBIM IPUXOAUT aBTOpP. Hemarnoe ux 4uciio CylecTBEHHO MEHSET Hallll IPECTABICHUS
00 uccnenyemsix npoodnemax. Tak, I.JI. Mypom1iieB nepBbIM B OT€UECTBEHHOMN IPaBoO-
BOM JUTEpaType onucai creuupuKy TpaJulOHHOrO npaBa (00bIYHOT0, UHIYCCKOTO,
HCIAMCKOTO H T. JI.), COCTOSIIIYIO B TOM, YTO Ha paHHUX CTaJHUSIX CBOEH HCTOPUU OHO
MOBCEMECTHO CIUTHO C PEJIUTueit, MOpasbio, MU(OIOTHEN 1 B CHITy 3TOTO0 HEM3MEHHO,
BOCIIPMHUMAETCS KaK BO3HUKAIOIIEE «caMo co00i», U He Hy’KAArolleecs B anmnapare
rocynapctBa. Oco3HaHWE TMPUYMH STOW CHEIU(PHUKH, a TakKe 3aKOHOMEPHOCTEH
BO3HMKHOBEHMs M DPa3BUTHs TAaKOTro IpaBa 3aHsiuo Hemano jer. Ha pyGexe 90-x
u 2000-x TT. OH CyMen OOBSICHUTH JIMIIb, KaK ATO MPOHUCXOIWIO, a MOUYTH 4epes3
20 ner — oOBsCHUTH nMpu4rHbI. CTaHOBIICHHE TpaBa, — IMHCAT OH B 3TOW CBSI3U B
KoHIe 90-X IT., — HauMHAeTCA 37Iech C (HOPMUPOBAHUS CIUTHOM PETUTHO3HO-(UIO-
co(hCKOil CHCTEMBI U TIOCTETIEHHOTO BBIJCNICHHS B €€ paMKaX COOCTBEHHO MPABOBBIX
HopM. [loaTOMy cucTemMa MCTOYHMKOB MpaBa CBOEH BEPIIMHON YIHUpaeTcs B «HEOO»,
a caMmbli JIpEBHUN HCTOYHHMK SIBISETCS 3/1€Ch M CaMbIM BaXKHbIM. [IpaBOBBIX HOpPM
B HeM JIHOO KpaifHe MaJio, JIN0o ele BooOIIe HeT. Ha paHHuMX cTaausx 3Toro mporecca
MPaBO — €I1€ HEOTHEMJIEMBIH 3JIEMEHT KOCMUYECKOTO MUPOBOCTIPUSITHS U MPEACTACT
KaK HEroCyJJapCTBEHHOE B OCHOBE CBOEH SIBJICHHE, IIPH ATOM HE TOJIBKO COLUAJIBHOE,
HO U KocMu4eckoe. ETo HOpMBI elie «pacTBOPEHBI» B MPEANMCAHUAX HPaBCTBEHHOTO,
PEJIUTHO3HOTO, STHYECKOTO XapaKTepa'.

K takomy mpaBy ObUI0 HETPUMEHHMO IPUHATOE B HAIlICH TEOPUH IIPaBa MOHSATHE
nucrounuka npasa. [Ipodeccop I'.11. MypomiieB — BIepBBIE B TEOPETHKO-TIPABOBOI
auTepaType — chopMyIHpoBall yHUBEPCAIbHOE €ro OIpe/ieleHne, IPUMEHUMOE KaK
K COBPEMEHHOMY €BpPONEHCKOMY, TaK M K TPaJULUUOHHOMY IpaBy. MlcTouHuK npaBa
MMOHUMAETCSA UM KaK O00YCJIOBJIEHHBIH XapakTepOM MPaBOINOHUMAaHMs JaHHOIO O0Ie-
CTBa CrOCO6 IIPU3HAHMUS COLUALHBIX HOPM B KauecTBE 0053aTeIbHBIX .,

Uccnenys mpobieMy cuctemaTH3alMi U KoAu(UKAIMKU TMpaBa B pPa3BUBAIO-
IIMXCSl CTPAaHaxX, OH MPUXOJNT K BBIBOJY, UTO KaTETOpHUU OOIIEH TEOpUU TpaBa 37eCh
HE BCETJa MPUEMJIEMBI, IIOCKOJIbKY CUCTEMAaTH3allUsl CIIMTHBIX HOPM TPaIUIIHOHHOTO
npaBa IpeaIoiaraeT aJeKBaTHOE M3MEHEHHE OOIIECTBEHHOIO CO3HAHMA, a TaKXKe
COLIMAIIBHBIX CTPYKTYP, Ha YTO HEOOXOAMMO BPEMsI, CPABHUMOE C STIOXAMHU HCTOPHUH.

PaccmarpuBas nonstue ropunndeckoil Texuuku, I'. M. Mypomues, moxanyi,
BIIEPBBIE B HALLEH JIUTEPATYpPE MOCTABUII BOIPOC O €€ UCTOPUUECKUX KOPHAX U MYTAX
CTaHOBJICHUS B YCJIOBMSIX PA3JIMYHBIX MPABOBBIX KyJIbTyp. OH — €IMHCTBEHHBIA U3
OTEUYECTBEHHBIX aBTOPOB — Jall «MHOTOMEpHOe» ee ompezaeneHue. Opunuueckas

I Mypomues I''Y. Ucrounuku ungycckoro npasa // Bectnux PYJIH. Cepus IOpumuueckue nayku. 1997.
Ne 1. C. 38.
2 Mypomues I'.11. UcTounuku 1pasa (TeopeTHYeCKUe aceKThl pobiemsl) // IlpaBosenenue. 1992, Ne 2. C. 29.
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TeXHHKa OTNPEIEIAETCS UM KaK IIMPOKasi MHOTOACIEKTHAsI KATErOpHsl 1Sl BBIPAKEHUS:
1) npukiIagHBIX acHeKTOB MNpo(hecCHOHANBFHOW —IOPUIAMYECKOH JIeATeNbHOCTH;
2) dopManbHO-CTPYKTYPHBIX aCIIEKTOB TEOPUH IIPaBa, a TAKXKE JEHCTBYIOILIEro MpaBa;
3) creneHu coBepiIieHCTBA (OPMBI, CTPYKTYPBI U si3bIKa mnpaBa. Mimes coOcTBeHHOE
COJIEp)KaHUE, HOpUANYECKAas TEXHHKA MOXKET B M3BECTHOM KOHTEKCTE CIUBAThCS
¢ paBoM”.

B cratbe «Hy>xen nmu Poccun CBoji 3ak0HOB?)» OH ITPU3HAET OIMOOYHOMN OLIEHKY
Cgopna 3akonoB CCCP B coBetckoii nuteparype. CBoj 3akoHOB Poccuiickoil nMnepuun
ObUT IPUHAT B 310Xy, Koraa 3amagHas EBpoma yxe koauduuupoBaia cBoe 4aCTHOE
npaBo. OH KoHcepBHpOBan oTcTanocth Poccuu. B gocoBerckoill OTedecTBEHHOMN
autepaTtype CBOJ Moiydajl B OCHOBHOM pPE3KO OTPHUILATENbHYIO OLIEHKY, TOTJa KaK B
autepatype coBeTckoil CBoj 3akoHOB CCCP paccmarpuBaicsi kak Bbiciiasi gopma
koaudukauu. Ha npumepe ombita 3apy6exxnbix ctpan .M. MypomiieB nmpuxoaut
K BBIBOJIY O TIPUEMJIEMOCTH CBOJIa 3aKOHOB KakK (pOpMBbI YyHOPSAOUYCHHS paBa JHILb B
(denepaTuBHBIX rocyjgapcTBax. Bmecte ¢ TeM OH cuuTaeT OMIMOKONW Ha4yaBIIYIOCS
B cepennHe 90-X IT. MOATroTOBKY K u3aaHuio Ceozaa 3akoHOB PD, MOCKOJIBKY 3aKOHO-
JIaTeJIbCTBO, KOTOPOE JOJKHO COCTaBUTh €r0 OCHOBY, OTPAXKAeT BUEPAIIHUN JEHb
Poccun®.

Cy11ecTBEHHBIM IIarOM B Pa3BUTHH IIPEICTABICHUN O IPABOBOM KYJIbTYpE CTana
ritaBa nmpodeccopa I'.1. MypomiieBa «KynbTypa u mpaBo: acreKThl COOTHOIIECHUS» B
KoJUIeKTUBHOM MoHorpapuu «IIpaBo u kyneTypa» M., 1999. On ormeuaer, 4To
C OTKa30M OT MAapKCHCTCKO-JIEHUHCKOM, WJIA KJIACCOBOM KOHLENMH IPaBa B HAYYHBIX
UCCJIEIOBAHUAX HAUYMHACT JOMUHHPOBATH AKCHOJOTHUECKHA (IIEHHOCTHBIN) MOAXO0I K
IpaBy KaKk BaKHOMY KOMIIOHEHTY uesloBeuecKoi KyabTypbl. Ha 3ToM (oHe Bce oTuer-
JMBEE TPOSIBISETCS OAHOCTOPOHHOCTH CJIOKMBILMXCS B IPOLUIOM IPEACTABICHUI.
Tak, B yueOHOI ¥ Hay4yHOU JUTEpaType NpaBOBasi KyJIbTypa MPeICTaeT KaK BHEIIHEe
10 OTHOILICHHUIO K IIpaBy sIBJIEHHE. MeX Iy TEM KyJIbTYpPOJOTHYECKHM OAX0/ IPEATIO-
JlaraeT BUJICHHE MPaBa HE TOJBKO BO B3aWMOJICUCTBUU C HEKOW KYJIbTYPHOM CpemoOu,
HO U B Ka4e€CTBE HEOTHEMJIEMOI'O 3JIEMEHTA KYJIbTYpPbI, BHE CBA3H C KOTOPOW HEJIb3sl
O0O0BSICHUTh MHOTHX SIBJICHUH TIPABOBOM JICHCTBUTEIHLHOCTH.

OnHo u3 HUX — (PEeHOMEH MOCTCOBETCKOro poccuiickoro mpasa. Ilo MHeHHIO
I'. MypomueBa, B COBpEMEHHON OTEUYECTBEHHOU JINTEPATYpe OOBIYHO HE YUUTHIBA-
eTcs YHUKaJIbHas clelM(rKa ero CTaHOBJICHHUS, CBA3aHHasl C [IPOU3OLIE/IIEH B CTpaHe
COLIMAJILHON M MOJMTUYECKONW PEBOJIOIUEH, B X0JI€ KOTOPOI OOILECTBEHHBIN CTPOii,
OCHOBaHHBI Ha TOCYJAapCTBEHHOW M OOILIECTBEHHONW COOCTBEHHOCTH Ha OPYAMS M
CpeAcTBa MPOU3BOCTBA, ObLI 3aMEHEH NPOTUBOIIOIOKHBIM OOILIIECTBEHHBIM CTPOEM,
NPU3HAIOMINM IUTIOpasiu3M (opM coOcTBeHHOCTH. VIcTOpUyeckas yHUKaIbHOCTh 3TOM
PEBOJIIOLIMK COCTOUT B TOM, 4TO Poccus ABMKETCS K KalUTaNIU3MY, PEABAPUTEIBHO
BBIKOPYEBAB B COBETCKOE BPEMS €T0 OCHOBBI. JTO CEPhE3HO OCIOKHSAET MpolieMy
(hopMHPOBaHUS TPAKIAHCKOTO OOIIECTBA, CTAHOBJICHHE KOTOPOTO HAET BO MHOTOM B
nopsinke, oOpatHoM ToMmy, uTo ObuIO B 3amagHoit EBpome. Tam rpaxmaHckoe

3 Mypomues I'.U. IOpuauueckas TexHuka (HEKOTOpbIE TeopeTudeckue acnektsl) // [IpaBosenenue. 2000.
Ne 1. C. 20.

4 Mypomues I''Y1. Hysxen i Poccun Csop 3axonos? // Ilpaso. Xypnan Beiciueii mkoss! sxonoMuku. 2011,
Ne 1. C. 3—23.
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00111eCTBO OBLIIO OCHOBOH (hOPMHUPOBaHUs OYPKya3HOTO paBa, 371€Ch y Hac, HAIPOTHB,
(6ymymias) Mmosiens o0IIIecTBa CHavasa 3aKkperuisieTcst B mpase. OTcroga — poccuiickast
PEBOJIIOLMS TPOU30LILIA [TPU OTCYTCTBUU €€ COLUATIBHBIX U MOJIUTUYECKUX IIPEANOCHI-
JIOK, TO €CTh YaCTHOM COOCTBEHHOCTH, Kacca — €€ HOCUTENISl U MOJUTHUYECKOUN CHJTBI,
CIIOCOOHOM B3ATh BIIACTh. DTUM ke OOBSICHSIECTCA U €lIe OJIHa €€ 0COOCHHOCTbh, COCTO-
q11ass B TOM, YTO €€ JBIMXKYLIEH CHJIOW cTaja B OCHOBHOM BYEpAIlHss MapTUHHAs
Y COBETCKasi HOMEHKJIaTypa.

B aTuX ycnmoBusx HOBOE IpaBo oOiamaeT KpaiiHe HHU3KOH 3()eKTHBHOCTHIO:
BEJlb OHO B OCHOBHOM IIPUBHECEHO M3BHE, a HE BBIPOCIO Ha MeCTHOM nmouse. Kpome
TOT0, Kypc Ha MOJIeJb 00IIeCcTBa 110 00pa3ily pa3BUTHIX CTPaH MPEIoiaraeT, o CyTH,
COBETCKHI BapuaHT B3aUMOJICHCTBHS MOJIUTUKH U TIPaBa, TO €CTh IPUMAT MEPBON HaJ
BTOPBIM.

3akpernennsie B Koncturyuu PO npunumne! (mpaBoBoe, 1€MOKPaTHYECKOE,
COLIMAJIbHOE TOCYAapCTBO, BBICIIAS IIEHHOCTh IPaB YeJIOBEKa) BO3HUKIIM B CTPaHaX
EBpoOIIBI B yCIIOBUSX TOCTATOYHO 3pesIoro kanuTanuzMa. OJHaKo B pOCCUHCKOM 00111e-
CTBE, I'JIe OH BO3HUK «C CETOJIHSI Ha 3aBTPa», yCIOBUS ISl UX MOJTHOLIEHHOTO ACUCTBUS
eme He cospenu. OTcroa OCHOBHOM 0coOeHHOCThIO 3ToiM KoHcTuTynmu, kak u
(hopMHpOBaBIIETOCS HA €¢ OCHOBE MpaBa, ObliIa MX HEaleKBaTHOCTh XapaKTepy COIH-
QIBHBIX OTHOIICHUH M 00ImecTBeHHOro npaBoco3Hanus. [lo muermno .M. Mypowm-
1IEBA, aJICKBAaTHBIMM OHU CTAHYT JIMUIb 110 MPEOJ0JIEHUN UCTOPHUUECKU MEPEXOIHOTO
NEepUO/Ia, B YCIOBUAX KOTOPOTO roCyAapcTBO 00JIa1aeT UCKIIOUUTENIBHON caMOCTOs-
TEJILHOCTBIO M0 OTHOUICHHUIO K 00IIecTBy. B aTOT mepuon Hanbosee mpuemieMoi oH
CUMTAET BPEMEHHYIO KOHCTUTYLIMIO, KOTOPYIO OTJIMYAIOT HAJIWYHE MpPOTrPaMMHBIX
10JI0KeHUH 1 Gollee y3KHMii epeueHb npaB U CBOOOJL YENIOBEKA M MPaKIAHUHA" .

Hcnons3ys HOBbIe Moax0bl, ipodeccop .M. MypomiieB mpuien K BbIBOAAM,
CyIlIECTBEHHO M3MEHHUBIIIUM HAIIK IIPEJICTABIICHHUS O PaBOre€HE3€ U UCTOPUUYECKOM TH-
oJioruu npasa. HoBH3Ha m0X0/1a COCTOUT 3/1€Ch B 3HAUUTEIBHOM PACIIMPEHNN MTPEI-
MeTa MCCIIE0BaHUs U BBIHECEHUU MCXOJHBIX TOYEK Ipolecca MpaBoreHesa B 6osee
rIyOOKHe TIACThl BpEMEHH, 32 paMKHU UCTOpUU. B UTOre B MCClIeJ0OBAHUN HCIIONb3Y-
F0TCS HapaOOTKH HE TOJIBKO FOPUCTIPYACHIINH, HO U IPYTUX HAyK, KaK TYMaHUTApHBIX,
TaK U €CTECTBEHHBIX, @ CTAHOBJICHUIO MEXAHU3MOB PETYJIALIUN IOBEICHUS B 3apOXK/Ia-
IOIeMCsl OOIIECTBE MPEIIIECTBYIOT aHAIOTUYHBIE MPOLIECCHI HA JI0- JTMOO MPeICou-
AJIBHOM CTaJIMM BCEMUPHOM 3BOJIONMHU. B TakuxX yclI0BHUAX IIPaBO U 0OIIECTBO BO3HU-
KaloT OJTHOBPEMEHHO, YTO 00YCJIOBIUBAET MPEBPAIICHHE MTPaBa B MIPUPOTHO-COIHAITb-
HOE siBieHHe. PaccmarpuBasi MOHOHOPMY Kak 3apOJBIIIEBYI0 (pOopMy HOPMATHBHOTO
perynupoBanus, [.11. MypoMIieB IpeaOCTEPETAET IPOTUB BOCIIPUATHS €€ KaK JIUIIb
CIIMTHOM COBOKYMHOCTH (OYyIyLIUMX) HOPM pEIMIUU, MOpaju MU mpaBa. B ycnoBusx
OecnuCbMEHHON KyJIbTYPbl MOHOHOPMA BKJIIOYAET, MPEXKJIE BCETro, KKApTHHY MHUPay,
r7ie CJIMTHBI COLIMAJIbHAS, IPUPOIHAS U CBEPXbECTECTBEHHAsI cocTaBistoue. C ogHon
CTOPOHBI, OOBIYali-MOHOHOPMA OTPAXKAaeT OIBIT MHOTMX TIOKOJICHHH IPEIKOB,

> Mypomues [.U. O nekoropbix ocobGennoctsx Hamei Koncrurymu / Becruuk PYIH. Cepus IOpuanueckue
Haykn.2004. Ne 1. C. 46—52. On xe. KynsTypHo-ucropuueckas creruduka Poccun u Koncrurynus PO
1993 r. // KoHCTUTYIHsI Kak OCHOBA MPaBOBOW cHCTeMbI rocyaapctBa B X X1 Beke. Martepuansl MexayHapo/1-
HOM Hay4HO-mpakTHYecKoi kKoHpepenimu 30—31 okrsdpst 2008 r. M., 2009. C. 408—420. O xe. [IpaBoBas
nonuTHKa: npobnemsl Mmetoponoruu // IIpasoeaenue. 2005. Ne 1. C. 9—24.
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C IPYTOii, €e CBEPXbECTECTBEHHAsI COCTABIIAIOMIAs (00KECTBA, IyXH U T. [I.) BBICTYIIAET
KaK SKBHUBAJICHT amnmapaTta NpHUHYXJIeHUus K ee coOmopaeHuto. [Ipouecc 3apoxxaeHus
IpaBa HAYMHAETCS C BBIJCJICHUS B PaMKaX CIIMTHBIX MOHOHOPM T€X M3 HHX, COOJ0Ie-
HUE KOTOPBIX 00EeCIIeYnBaET BEKMBAHNE U BOCTIPOM3BOJICTBO COLMATBHON OOIITHOCTH
(Opak, cembsi, COOCTBEHHOCTb, HaClIeIOBaHNE, BOSMEIICHUE Bpeaa u T. 11.). Mx «mapa-
METpPbI» (HECOTBOPHUMOCTh, — OHHM BO3HHMKAIOT KaK Obl «CaMH COOO», — CIMTHOCTD,
HEU3MEHHOCTh, PACIPOCTPAHEHUE WX JIEHCTBUS Ha 00JIACTh CBEPXBECTECTBEHHOTO)
OBUTH BOCTIPUHSATHI MPABOBBIMU CHCTEMaMH PAaHHEKIIACCOBBIX OOIIECTB (MyIEHCKOM,
HWHJTyCCKOH, 30p0acTpUCKOM, UCIAMCKOM | T. 11.). TOJKOBaHWE X HOPM IIPEJICTABH-
TEJISIMU PEJIMTHO3HOTO KyJIbTa OBUIO MCTOPUYECKU HadaIbHOM (pOpMOii mpaBoTBOpUE-
cTBa. U ik B cTpaHax eBpONecKoi KyJIbTyphl TPAaBO OCBOOOKIAETCS OT PEIUTHUO03-
HOH (opMBI 1ociie OyprKya3HbIX PEBOIOLNH.

Crnemys 3Tol KOHIenuu npasoreHesa, [.11. MypomiieB BriepBbie B TEOPETHKO-
MPaBOBOM M HCIAMOBEIUYECKON JIUTEPAType OOBSICHUI C MATEPUATTUCTHUECKUX TO3U-
Uil cnenuguKy BOZHUKHOBEHUS, CTPYKTYPBI M 3aKOHOMEPHOCTEH pa3BUTHUSI MYCYJIb-
MaHCKOTO TpaBa, KOTOpPbIE HEBO3MOKHO OOBSICHUTh, PACCMaTPUBAsi MPaBO M rocyaap-
CTBO KaK MapHble KaTeropuu’.

IIponomxkeHnnemM U pa3BUTHEM KOHLEMLMU NPaBOre€HE3a SIBISETCS NMPEIIOKEH-
Hast ipodeccopom .M. MypoMIIeBbIM KOHIICTIIIHS UCTOPHYCCKONW THIIOJIOTHH IMpaBa.
OH BbIACIAET B MIPABOBOIM HUCTOPHUU JIBE 3MOXH, B OJAHY M3 KOTOPBIX MPaBO CIUTHO C
penurueil 1 Mopaiblo, B Ipyrylo BBICTYNAeT B «4uCTOM» Buje. I[lepByro U3 HuUX OH
Ha3bIBa€T 3MOXO0M TPAJULMOHHOIO IpaBa, BTOPYKD — BIOXOH «TOCYJapCTBEHHOI O
npaBa. Kaxjas U3 HUX SIBISIETCS OCHOBOW COOTBETCTBYIOIIETo THMa mpasa. [lepBbIit
THUT XapaKTepeH /IS MPEIKIACCOBBIX M PAHHEKIACCOBBIX OOIIECTB M BKIIIOYAET 00bIU-
HO€ MpPaBO Ha €ro JOroCyJapCTBEHHOM CTaJuH, TPaJULMOHHO-PEIMTHMO3HOE MPaBO
(nyneiickoe, MHyCCKOE, 30pOACTPHIICKOE, HCTIAMCKOE), a TAK)XKEe PUMCKOE IPaBo apxa-
MYECKOH 3MOXH.

Bropoii Tum npaBa opMupyeTcsi B cTpaHax eBpONEHCKON KyIbTypPhI C T0Oen0u
OyprKyasHbIX peBortonnid. Ha3zBaHme «rocynapcTBeHHBI» MPU3BAHO 3/1€Ch MMOTYEPK-
HYTbh BaXXHYIO POJIb TOCYAApCTBa B €ro pa3BUTHH. [[OMUMO KOHKPETHBIX NMPaBOBBIX
CHUCTEM OH MOYET BKJIK0YaTh TAK)KE UX COBOKYITHOCTH, Ha3bIBAEMbIE€ «CEMbH IIPABOBBIX
CUCTEM.

B cuity HepaBHOMEPHOCTH UCTOPUYECKOTO Pa3BUTHSI OJUH U TOT K€ THUII IIpaBa
MOJKET CYIIECTBOBATh Ha Pa3HBIX CTAIUSAX MPABOBOW MCTOPHUH M HAOOOPOT: pa3HbIE
THUIIBI IPaBa — COCYIIECTBOBATh B OJTHO U TO %€ BPEMsI, [1014ac B paMKax OJHOM U TOi
K€ TPaBOBOM CHUCTEMBI (HANpUMEp, €BPOIMEHCKOe 3aKOHOJATENbCTBO U OOBIYHOE
IpaBo, UCIAMCKOE TPaBo U T. [1.).

B kauecTBe nepexoHOro 0T TPaAUILIMOHHOTO TUIIA K «TOCYJapCTBEHHOMY» IIPO-
¢deccop I'.'I. MypomriieB paccMaTpuBaeT eBporieiickoe ¢eolaibHOE MPaBo, KOTOPOE
BO3HMKAET KaK TPAAULIMOHHOE, a CXOJIUT C UICTOPUUECKOU apeHbl TP LICHTPATN30BaH-
HOW MOHAPXWYECKOW BIACTH U Pa3BUTOM IIPABOTBOPYECTBE rOCYyAapCTBA.

¢ Mypomues I'. . Mycy/ibMaHcKOe IpaBo B KOHTeKcTe npaBorenesa // IIpaso. XKypuan Breicuieii mkosst
skoHOMHKH. 2021. Ne 2. C. 80—106.
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Ocob6oe MecTo B 3TOM THUITOJIOTHH 3aHUMAET COLUAIMCTUYECKHIA THII IIPaBa, T/e
NpaBsAlias MapTUs MO CYLIECTBY CIMTHA C TOCYIapCTBOM, a MAPTUHHAA JUPEKTUBA
UMEET IPUOPUTET Nepe]] 3aKOHOM. 1o ero MHEHMIO, IpUPOJA ATOrO MpaBa €uIe KIET
CBOETO UCCIIEN0BATENS.

B ron ro6unes npodeccop I'.JMI. MypomIiieB 10JIOH HOBBIX HJI€H U TBOPUECKUX
3aMBICIIOB.
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MHdopmaumoHHas cTtaTbs

Mpo6nembl U NnepcnekTUBbI pa3BUTUS MECTHOIO camoynpaBrieHus
B Poccuinnckon ®egepaumnm n 3apybexHbiX cTpaHax:
0630p Bcepoccumnckon koHdepeHLUn
C MeXAyHapoAHbIM yYyacTuem

JIL.T. Unxaanse, E.1JO. Komaes =<

Poccuiickuii yHUBEpCUTET IpyKOBbI HAPOJIOB,
2. Mocxksa, Poccutickas ®edepayus
DK omleve@mail.ru

Annotamusi. 19—23 ampens 2021 r. B IOpunndeckom macTUTyTe PoCcuiickoro yHuBepcuTeTa
JIpy>KObl HapoJoB Ha 0a3ze KadeIpbl MyHHIUIIAILHOTO IpaBa Oblla OpraHW30BaHa Bcepoccuiickas
koH(pepeHuus ¢ MeXIyHapoAHEIM ydacTHeM «IIpoOneMbl M MepCrIeKTHBBI Pa3BUTHS MECTHOTO CaMo-
ynpasienus B Poccuiickoit @enepanun 1 3apy0eKHBIX CTpaHax», B KOTOPOI NPUHSIN ydacTue Ooiee
150 ygensix u3 Poccun u 3apy0exnsix crpad. Kondepenius npuodpena TpaIuLUOHHBIA XapakTep U
mpoBoauTcs B mAThIM pa3z. B 2021 r. oHa o3HaMeHOBalach 3HAYUTEIbHBIM PACIIUPEHUEM COCTaBa
poccuiicKuX 1 3apyOeKHBIX YIaCTHUKOB. J[OTOTHUTETbHAS aKTyaIbHOCTh KOH(pEPESHIINN ObUIA BEI3BaHA
BHeceHHbIMU B 2020 r. B Koncrutynuro Poccuiickoit denepaniui n3MeHEHUIMH, TIPU3BaHHBIMH OKa3aTh
CYyIIECTBEHHOE BIIMSIHUE HA Pa3BUTHE HHCTUTYTa MECTHOTO camoympaBieHus B Poccuiickoit deneparum.
B nactosmeM o630ope mpeacTaBieHa o0mas XapaKTepuCTHKa KOH(epeHInH, colep kaHue IIeHapHOro
U CEeKIIMOHHBIX 3acCeIaHuH.

KirodeBble cj10Ba: MECTHOE CaMOYIIpaBIeHUE, IyOIu4Hasl BIAaCTh, OPraHbl MyOIUYHON BlACTH,
KOHCTHUTYLsI, KOHCTUTYLIUOHHAsl peopMa
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Abstract. On April 19—23, 2021, an All-Russian conference with international participation
“Problems and Prospects for the Development of Local Self-Government in the Russian Federation and
Foreign Countries” was held at the Law Institute of the Peoples’ Friendship University of Russia on the
basis of the Department of Municipal Law. More than 150 scientists from the Russian Federation and
foreign countries took part in the Conference. The Conference has acquired a traditional character and is
being held for the fifth time. The 2021 conference was marked by a significant increase in the number of
participants, both Russian and foreign. The additional relevance of the Conference was caused by the
Russian 2020 constitutional reform, which has a significant impact on the development of local self-
government institution in the Russian Federation. This review presents a general description of the
conference, the contents of the plenary meeting and sessions.
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O01mas xapakTepucTHKa KOH(epeHInH

19—23 anpens 2021 r. B PoccuiickoM yHuBepcurere IpyxkObl HapoOaOB
(manmee — PY JIH) cocrosutace Beepoccutickas KoHPEPEHIUS ¢ MEKTyHAPOIHBIM y4a-
ctueM «lIpoOieMbl U epCcHeKTHBB! pa3BUTHS MECTHOTO caMoynpasieHus B Poccuii-
ckoit ®enepanuu u 3apyOexHBIX cTpaHaxy (nanee — KondepeHnmus), opranuzoBaHHas
Kadenpoii MyHAIIMTIATBHOTO TipaBa FOpunndeckoro nactutyta. B 2021 1. nomonHu-
TeJIbHAs aKTyaJbHOCTh TeMaTHKH KoHdepeHun BeI3BaHa KOHCTUTYIIMOHHOM pedop-
Mmoit B Poccun B 2020 r.: HOpMBI KoHCcTHTYIIME Poccuiickoit denepannu o6 opranuza-
LMY MyOJIUYHON BAACTU B LEJIOM U MECTHOTO CaMOYIIPABIICHUS B YaCTHOCTU NOJBEPT-
JUCh CYILIECTBEHHBIM U3MEHEHUSIM.
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AxrtyanbHOCTh KOH(epeHn Halia CBoe MOITBEPKICHHE B CIOBaX 3aMECTH-
Tenst MuUHUCTpa Hayku W Bbicuiero odpaszoBanusi Poccuiickoit denepauuu, A.10.H.,
npocdeccopa I1.4. Kyuepenko, KOTOpBIA B paMKax LEepeMOHUH 3akpbiTusi KoHdepen-
UM OTMETHI, 4T0 «Kongepenyus cmana oOnum u3 nepevix KpYNHEUwux Hay4yHuIX
cobvimuti 8 Poccuu nocne npunamus nonpasok ¢ Koncmumyyuro Poccutickou @ede-
payuu. Onpederums poib U MeCmo Op2ano8 MeCmHO20 CAMOYNPAGIEeHUs 8 CUCeMe
0p2aHo8 NYOIUYHOU 611ACMU — CEe200HS MO He NPOCMO BANCHASL HAYUHAS 3A0a4d,
HO makaice U 8axcrelulee Hanpasienue pazeumus Haue2o 20Cy0apcmeay.

B OGonpmmHCTBE TOCYAapCTB MHUpPa HMHCTUTYT MECTHOTO CaMOYIPaBIICHHS B
HACTOSIIee BPeMsI CTAJIKUBACTCSI C MHO)KECTBOM BBI30BOB, TPEOYIOIINX PEAKIIUH B TOM
YHCJIe HAYYHOT0 coo01IecTBa. B Takux yCloBUsAX aKTyallu3upyeTcs UCCIEJOBAHUE 3a-
pyOexHOro onbiTa. AKTYalbHOCTh MCCIEAOBAaHUS 3apy0eKHOI0 OINbITa B YKa3aHHOU
cdepe noaTBEpKIAET CocTaB y4acTHUKOB KoH(epeHun: B kKayecTBe CIUKEPOB U CITy-
miaTesield BBICTYIWIIM MPEACTaBUTENN YeThIpHaauatu rocynapcts. [lomumo Poccuii-
ckoit ®enepanun B KoHdepenuuu npuHsuin ydactue mnpezacraBurenu benmapycw,
bpasunmun, Benrpun, Wcmanum, Utanum, Kaszaxcrana, KyOwi, JlatBum, [lonbmm,
V36ekucrana, Ounnaaaun, Yexuu, Yum.

Pabounmu si3pikamu KoHepeHmn crainy pycCKui, aHTITMHCKUN U UCTIAaHCKHA.
Pa6ora Kondepenmum Obl1a OpraHrn30BaHa M0 YE€THIPEM CEKIUSM: CEKIIUS Ha PYCCKOM
A3BIKE JUISl YYEHBIX M MPAKTUKYIOLIUX IOPUCTOB; CEKLUS HA aHIJIMMCKOM SA3BIKE JUIS
POCCHUHCKHX U 3apyO€KHBIX YUEHBIX; CEKIIMSI Ha HCITAHCKOM SI3bIKE JUIsl POCCUMCKHUX U
3apyOexHBIX YUEHBIX; CTyIeHUECKasl ceKLus «Monoaoi yueHbIi» Ha PyCCKOM SI3bIKE.

IlienapHoe 3aceganmne KoHGepeHIUn

B pamkax muieHapHOTO 3aceiaHus A.10.H., mpodeccop, 3aBeayrommii kagenpoi
myaununanbaoro npasa PYJIH JI.T. Yuxnaoze otmernn, uto Kondepenmus npuypo-
4YeHa Ko J[HI0O MECTHOTO CaMOYTPABIEHUS, KOTOPBIA B COOTBETCTBUU C YKa3oM [Ipesu-
nenta Poccuiickoit @enepanuu ot 10.06.2012 Ne 805 ormeuaetcs 21 anpens. B kaue-
ctBe nenu nposeacaus Kondepennuu J1. T. Yuxnaose ykazan cTpeMIIeHHE YYaCTHHKOB
BHECTH CBOM BKJIa/l B Pa3BUTUE MHCTUTYTA MECTHOI'O CAaMOYTPABIICHHUSL.

3aenyroumii kageapoil KOHCTUTYLIMOHHOIO IpaBa benopycckoro rocynap-
CTBEHHOT'O YHUBEPCHUTETA, JI.10.H., Tpodeccop [ 4. Bacunesuy MOCBATUAI CBOM JOKIIA]T
aKTyaJIbHBIM HampaBJCHHUSIM COBEPIICHCTBOBAHUS MECTHOW NMPEACTaBUTEIbHON Blia-
CTH B KOHTEKCTE€ KOHCTUTYIIMOHHOW pedopmbl B benapycu. Jlokmaauuk oTMeTHI 10-
MUHHUPYIOIIEE MOJ0KEHUE UCTIOTHUTEILHON BJIACTH HA MECTHOM YPOBHE, YKa3aB, 4TO
B KOHTEKCTE MPEICTOAIIEH KOHCTUTYIIMOHHOH pedopmbl B PecmyOnuke bemapych
MIPEJCTABIISIETCS LIEIeCO00Pa3HBIM PACCMOTPETh BOIIPOC O PACIIUPEHUH ITOJTHOMOYHUI
MECTHBIX COBETOB JICIIyTaTOB, YTO JIOJDKHO CHOCOOCTBOBATH MOBBIIMICHUIO UX POJIU H
cTaTyca B CHCTEME MECTHBIX OPIaHOB BJIACTH.

Jouent kadenpsl Mmynunpnaisaoro npasa PYIH, k.10.1. E.FO. Komnes npoana-
JU3UPOBAT M3MEHEHUS 3aKOHOJAATENILCTBA OO a/JBOKAaType B YacCTH BO3MOXKHOCTH
COBMEILIEHUS TOJPKHOCTH MYHUIIMIIAILHOTO JIeMyTaTa U cTaryca agBokarta. Konctury-
UHOHHBIN cya Poccuiickoit denepanuu ykasan Ha NPUHLUIIKAIBHYIO BO3MOXXHOCTh
COBMEUIEHUS JOHKHOCTH MYHHUIMIAIBHOIO JENyTaTa U cTaTyca aJBOKaTa, OJHAKO B
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HacTOsIIIIeE BpEeMsl 3aKOHOJATENIeM TPHUHSITO pEIIeHWe He JIOMyCKaTh TaKoro
coBMeleHusl. BrpicTynatonuii OTMETHN 11e1eco00pa3sHOCTh TPUMEHEHHs Ooliee
TMOKOro moaxoa.

Cexumnonnbie 3acenanus. IlepBblii U BTOpO 1HU

19 n 20 anpesns 2021 r. Obls1a OpraHU30BaHa CEKIMS HA PYCCKOM SI3bIKE /IS yue-
HBIX U MPaKTHKYIOIIKUX IOPUCTOB. MoJeparopaMu CEKLMH BBICTYIWIM 3aBEAYOLIUI
kadenpoit myHununaieHoro mnpaBa PYIIH JILT. Yuxnaosze u poueHT Kadempbl
MyHununansHoro npasa PY/IH E.FO. Komnes. Pabota cexuun Obliia OpraHu30BaHa 1o
HECKOJIbKUM HampaBleHUsIM. [lepsvim nHanpasnieHuem cTajo oOCYKIEHHE BOIPOCOB,
CBSI3aHHBIX C KOHCTUTYLIMOHHOU peOopMOK.

3amecTuTenb JIeKaHa Mo Hay4yHOU paboTe, mpodeccop nenapraMmeHTa myoand-
HOTO IpaBa Breicuield WWIKOJbl 3KOHOMHKHU, 1.10.H. A.A. Jlapuuesé B cBOeM AOKIale
oOpaTtui BHUMaHUE Ha TEHICHIMIO PO(ECCHOHATN3AIMN OPTaHN3allMOHHBIX OCHOB
MYHHIIATIATHHON BJIACTH, YTO MOJIYYHIIO OTpaKeHHE cHadana B DenepaibHOM 3aKOHE
Ne 131-®3, a teneps u B Koncruryuuu. I1o Muenuto 4.4. Jlapuuesa, BellIeyKa3aHHas
npodeccruoHaIn3anys, B ciaydyae ee MIpUMEHEeHHUs, BCe ke TpeOyeT MpeIbsIBICHHS T0-
BBIIICHHBIX TPEOOBAaHM K KaHAWJATaM Ha JOJDKHOCTH IJ1aBbl MyHUIIMIIAIBHOTO 00pa-
30BaHUs U IJ1aBbl MECTHOM aJIMUHUCTPALIUH.

Hupekrop Llentpa uccnenoBanuii npodieM TEPPUTOPUATIBLHOIO YIPABICHUS U
camoyTtpaBiieHHsE MOCKOBCKOTO FOCYJapCTBEHHOTO O0JIACTHOTO YHUBEPCUTETA, K.10.H.
B.B. banvimnukoé CKOHUEHTPUPOBAJICS Ha aHAIMW3€ MPUHIMIA (HYHKIHMOHAIHHOTO
€IMHCTBA TYOJIMYHOW BIACTH, TJIABHBIM HAy4HBIH coTpynHuk Ilentpa, .10.H.
A.H. Yepmkog oOpaTuil BHUMaHHE HAa MEXaHHU3MbI 00ECIICUCHHUSI OPTaHU3AIIHOHHOTO
¥ (YHKIIMOHAIILHOTO €IWHCTBA IyOJUYHOM BIIACTH; CTAPIIWK HAYYHBINH COTPYIHHUK
Hentpa, k.10.H. B.B. IlImyxun npencTaBul BO3MOXKHbBIE BAPUAHTHI COBEPIIEHCTBOBAHUS
3aKOHOJIATEIbCTBA B 00JIACTH TEPPUTOPUATEHOTO OOIIECTBEHHOTO CaMOYIPABIICHHS.

IIpaBoBOMYy cTaTycy OpraHoB MECTHOI'O CaMOYIIPaBJIEHUsI B KOHTEKCTE KOHCTH-
TYLMOHHOW pedopMbI ObLT MOCBALICH JOKJIAA K.F0.H, JOIEHTa Kadeapbl KOHCTUTYIIHU-
OHHOTO W MeXAyHapoaHoro mnpaBa OpeHOyprckoro ¢uivanga YHHBEPCUTETa HM.
O.E. Kyradpuna (MI'FOA) O.fO. I'anunoii. C noxnanaom Ha temy «lIpunyun Hapooo-
eracmus u KoHcmumyyuonnasn pegpopma 2020 200a» TaxxKe IPUHSI y4acTHE aCTTUPAHT
kadenpsl mynununansaoro npasa PYJIH A.B. Jleiic.

Bmopuwim nanpaénenuem paboThl CEKLIUU CTAJIO 00CYKIEHUE BOIIPOCOB, CBSI3aH-
HBIX C OCOOEHHOCTSIMH OCYIIECTBICHHUS MECTHOTO CaMOYIPaBIIEHUS HA OTAEIHHBIX
teppuropusix. Ocoboe BHUMaHHE YYaCTHUKU YJEIWIN HOBOMY BHIy TEPPUTOpPHAIIb-
HBIX 00pa3oBaHuil — QenepanbHbIM TepputopusM. [Ipodeccop kadeapsr KOHCTUTY-
uonHoro npasa CaskTt-IlerepOyprckoro rocyaapcTBEHHOrO0 YHUBEpCHUTETA, [I.10.H,
npocdeccop E.B. [ puyenxo B CBOeM JIOKJIa/le OTMETHIIA, YTO JajbHEHIIas HHTepIpeTa-
uus  (emepasbHBIM 3aKOHOJATENIEM COOTBETCTBYIOUIMX KOHCTUTYLIIMOHHBIX HOPM
JIOJKHA CTPOTO YUYMTHIBAaTh PaMKH, YCTaHOBJIEHHbIE HOpMaMu TaB 1 u 2 Konctuty-
un. [Ipodeccop kadeapbl KOHCTUTYIHOHHOTO MpaBa Y paabCKOTro roCy1apCTBEHHOTO
OPUJIMYECKOTO YHHUBEPCHUTETa, M.F0.H., Tpodeccop O.A. Koowcesnukos TpuIIET
K BBIBOIY, 4TO mosiokeHuss denepanmpHoro 3akoHa «O ¢enepanbHON TEppUTOPUH
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«Cupuyc» B 4aCTH IIPUMEHEHHUs 1e(YUHUIINN «OPTaHbl yOJIMYHOM BIacTW» U Hajele-
HUS UX MOJIHOMOYMSMH IO PEUICHHIO BOIPOCOB MECTHOI'O 3HAUYEHHS HE OTBEYAIOT
tpeboBanusam Koncturymuu Poccnu u neiicTByromum mpaBoBbIM no3utusmM Koneru-
TynMoHHoro cyaa Poccuiickoit denepanuy, a KOHCTUTYUUOHHBIE n3MeHeHus 2020 r.
TpeOyIOT Cephe3HO 3aKOHOIATEIHPHON MPOPAOOTKHA M BAYMYHBOTO aHaimu3a. JJokTop
IOpUANYECKUX HayK, mpodeccop A.H. [lemenmves (PAHXul C) npoananuszupoai oc-
HOBHBIE T0JI0’KeHUs1 CTpaTeruu MpoCTPAaHCTBEHHOTO Pa3BUTHS, B TOM YHCJE COOTHO-
[ICHWE aJMHUHUCTPATUBHOTO-TEPPUTOPHUATBHOTO W MYHHIIMIIAIHHO-TEPPUTOPHATH-
HOTI'0 YCTpPOICTBa, a Takke cooTHOIeHne CTpaTeru U HOBBIX BUJIOB TEPPUTOPUI.

OcCy1IecTBIEHNIO MyOJUYHOM BIACTH B TOpPOJAaxX IMOCBSALIEHbI BBICTYIUICHUS
J1.10.H, mpodeccopa, 3aBeAyIomero kageaApoi KOHCTUTYIIHOHHOTO W MEXYHAPOHOTO
npaBa ['ocynapcTBeHHoro yHuBepcurera ympasineHuss B.B. Taboauna W K.10.H.,
Jo1ieHTa KaeIpbl KOHCTUTYITMOHHOTO ¥ MEXTyHapo1HOTo TipaBa OpeHOyprckoro ¢hu-
mana Yuuepcutera uMm. O.E. Kyrapuna (MI'TOA) A.Z. Coxonosoil, KOTOpBIE,
Hapsy C HHBIMH YYacCTHUKaMU KOH(EpEeHLUH, OOOCHOBBIBAIOT (POPMHUpPOBAHHE
IOPUIMYECKO yPOAHOIOTHU KaK HOBOTO HAIIPABJIEHUS I0PUIMUECKOH HayKu'.

OcoOeHHOCTH OpraHU3alMd MECTHOTO CaMOYTpaBlIeHUs B ropojie MOCKBE C
MPAKTUYECKOM TOYKM 3PEHMs] OCBETHJI B CBOEM JIOKJIAJle TJlaBa MYHHULMIAIBHOTO
okpyra Taranckuii ropona Mockssl /. 7. Ceupuoog, 0603Ha41B OCHOBHBIE HaIpaBJie-
HUS JIeATEITHPHOCTH OPraHOB MECTHOTO caMmoympasieHus B Mockse. C IpaKTHYECKOM
TOYKH 3PEHHUS MPECTaBIII JIOKJIAJ K.F0.H., CTAapIIUi MpernoaaBaTeb Kadeapsl mpaBo-
BBIX OCHOB YIpaBlieHHs (PaKyJbTe€Ta TOCYAapCTBEHHOro ympamieHus MIY umeHu
M.B. Jlomonocosa I'".B. Tpy6unos. Jloknagauk npoaHaIn3upoBai MpooIeMbl B3aUMO-
JEHCTBHSI OPTaHOB MECTHOTO CaMOYIPABIEHHS M OPTaHOB TOCYJapCTBEHHOW BIIACTH
Ha npumepe JIEHHHCKOro TopojcKoro okpyra MockoBckor o6mactu. OcoOeHHOCTH
MeCTHOro camoymnpanienus B PecriyOnnke Mopaosus npoananusuposana M.B. Mac-
JI06CKAs — K.10.H., JOLEHT Kadeapbl TOCy1apCTBEHHOI0 M aIMUHUCTPATUBHOIO IIPpaBa
HanuonansHOro nccnenoBaTeabckoro MopaoBCcKOro rocy1apcTBEHHOIO yHHBEPCH-
tera uM. H.I1. Orapesa.

Tpemvum Hanpasnenuem padOTHl CEKIMH CTAI0 HCCIEIOBAaHHE 3apyOeKHOTO
OIIbITa OpPraHU3alM¥ MECTHOTO caMoyIpaBiieHUs1. CpaBHUTENBHOE UCCIIEI0BAaHKE T1OJI-
HOMOYHI PErHOHAIBHOTO U MECTHOTO CaMOYIIPaBIIeHUS B cepe 3ApaBOOXPAHEHUS B
Wranuu u Poccun B paMkax 4pe3BbIYAiHOTO MOJIOKEHUS B YCIOBUAX MAHAEMUU MIPO-
Bena K.10.H. B.M. Huxumuna (KamMHUHTpaACKUIT WHHOBAIIMOHHO-TEXHOJIOTHYECKUIT
ueHtp). OnbiT [Tonbm npoaHanTU3upoBaH B JOKIAAaX K.(pHUIOC.H., TOIEHTa Kadeapbl
roCy/apCTBEHHOI'O U MYHUIIMTIAIILHOTO yrpasieHus 3amnagHoro ¢ummana PAHXul C
B.U. Pomanoeckozo 1 cTapiiero npenojaBaress kageapbl KOHCTUTYIIHOHHOTO TpaBa
Benopycckoro rocynapctBennoro yausepeureta [ .1 Kynesuua. Onwit FOxHO-AdpHu-
KaHckoi PecnyOimku ocBeTH1 3aMeCTUTENb HauallbHUKA OT/ela KaAPOBOW MOJTUTHKU
B OTHOIICHUU PYKOBOJAMTENIEH 00pa3oBaTEIbHBIX OpraHu3alinii MUHHUCTEpCTBA HAYKH
u BbIcIIero obpa3oBanus Poccuiickoit @enepanuuu P.A. Anues.

! TToxpo6uee cMm.: IOpuauueckas ypbanonorus. YpOaHoIoruyeckas Teopys: MOHOrpagus: B 2 T. / KOJJIEKTHB
aBTOPOB; o oom. pen. B.B. Tabonuna. M.: IOctunundopm, 2021. 824 c.
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Ewe oonum nanpasenenuem paboThl CEKIMH CTAIN JOKJIAIbl yYACTHUKOB, Kaca-
IOLUXCS OTJENbHBIX MHCTUTYTOB M MPUHLIMIIOB MECTHOTO camoynpaBieHus. JloueHT
kKadenpsl KOHCTHUTYLMOHHOTO, AaJMHUHUCTPATUBHOTO W MYHHIMIIAIBHOTO IpaBa
Cubupckoro (enepanbHOr0 YHUBEPCUTETA, CyAbs 1pPeThero apOuTpaxHOTO aresis-
LIMOHHOTO CyJa, K.10.H. H.A. Mopo3osea npoaHanu3nupoBaia pojab OPraHOB MECTHOTO
caMOyIpaBJieHUs B 00JIaCTU aJMUHUCTPATUBHON OTBETCTBEHHOCTH, KoTopas de facto
CyllecTBeHHO mmmpe, yeM de jure. B 3Tol cBA3M MOJIHOMOYUS OPraHOB MECTHOIO
camoyIpaBiieHus, o MHeHMI0 H.A. Mopo3zosoii, NTOMXHBI OBITH OoJsiee IETalbHO
yperyJiupoBaHsl B (pefiepaibHOM 3aKOHOAATEIbCTBE.

Hupekrop Llentpa mectroro camoynpasienuss PAHXul'C, k.10.H. K.A. Heanosa
MOCBETUJIAa CBOE BBICTYIUICHHE TeMe LU(POBHU3AIMHU MYHULUIAIUTETOB, 0003HAUMB
cocTaBJsifonMe MUPpoBOro MyHuiunanurera (mudpossie maarGopmsl, UGpPOBOE
yTpaBiieHUE, Ka/Ipbl, B3aUMOJICHCTBHE C JKUTENSIMH) ¥ BO3HUKAIOIINE TPpY IU(pOBU3a-
MU I€ATEIbHOCTH OPraHOB MECTHOT'O CaMOYIIPaBJICHUSI TPOOIEMBI.

[IpencraButenu Ypansckoro uHcturyta ymnpasienuss PAHXul'C k.¢umnoc.H.,
npodeccop B.A. Anmowun n K.punoc.H., 1oueHT A.A. Dedoposckux TPEACTABUIN
JOKJIa1 00 MHPOPMALMOHHOM 00ECIIeYeHUH AESITEIbHOCTH OPraHOB MECTHOTO CaMo-
yhOpasieHus: Ha mnpumepe ropoaa ExatepunOypra. KomiuiekcHoe wuccieaoBaHue
MHCTUTYTa MEXMYHUIMIIAIBHOTO COTPYJHUYECTBA MPECTABICHO B JOKJIAJE K.}0.H.,
JIOTIEHTA, AOIeHTa KaeIpbl aIMUHICTPATHBHOT'O M MYHUIIMTIAIBHOTO TTpaBa CapaToB-
CKOM TOCYJapCTBEHHOMW opuanieckon akagemuu A.B. Konecnuxosa, KOTOphI cripa-
BEJUIMBO OTMETHJI, YTO PAa3BUTHE MECTHOTO CaMOYIpAaBJIEHHUS B paMKax €IMHOMI
CHCTEMbI IIyOJIMYHOM BIACTH TOJIBKO 110 BEPTHKAIN HEBO3MOXKHO, HEOOXOAUMO TaKXKe
pa3BUTHE MO TOpHU30HTAIM. JlOKJIa/abl HA CTHIKE FOPUCTIPYACHLIHU M COLMOJIOTHH O
IpaXJaHCKOM YYacTUH MOJIOJICKH B MYHUIIUMAIBHBIX 00pa30BaHUIX M COIMAIBHOMN
AKTUBHOCTH JIMYHOCTHU NMPEACTaBUIN K.COUUON.H. A.C. Huxumuna (Y paabCKuil UHCTU-
tyT ynpasienuss PAHXul'C) u k.10.H., nouent H.FO. Kuprowuna (Huwxeropoackuit
rocyaapcTBeHHbIN yHuBepcuteT uM. H.U. JlobageBckoro) coorBercTBeHHO. CTapmnit
npernonaBatens CrepauTaMakckoro ¢uiamnana bamkupckoro rocyjapcTBEHHOTO yHU-
BepcuteTa E.B. Haymosa pacckazana o ¢opMHPOBaHUU NMPO(HECCHOHATBFHON KOMITe-
TEeHIMHM OakaiaBpoB Mo HarnpasieHuto «KOpucnpyaeHus» u pojau MECTHBIX OPTaHOB
BJIACTH B 00pa30BaTEeILHOM IpOILIECcCe.

CexumnonHble 3acefaHus. /leHb TpeTuii.
BricTynUIeHHs HA AaHTJIHHCKOM fI3BIKE

21 ampens 2021 1. ObuTa OpraHM30BaHa MEXTyHAPOTHAS CEKIHA C JOKIIaIaMH Ha
AHIJIMHACKOM si3bIKe. MozepaTopaMu CEeKUUH BBICTYIHIM Tpodeccop IenapTaMeHTa
nyOnuyHOro mpasa Beiciieit mikonbl 5koHOMUKU A.A. Jlapuues n NOUEHT Kadeapsl
myHununansaoro npasa PYJIH E.FO. Komnes. C IpuBETCTBEHHBIM CJIOBOM K TOCTSIM
oOparuJcs 3aBeayromuil kadeapoit myHununaibHoro npasa PYIH JI.T. Yuxnaose.

Bonbiioe BHMMaHuE B paMKax padOThl CeKLMU ObUIO yeseHo onbITy [lonbuim B
obnactu MecTHOro camoymnpasieHus. IIpodeccop Munanckoro yHuUBepcutTeTa
(The University of Milan) Arianna Angeli ckoHUIeHTpUpOBaJlaCh Ha pePOPMUPOBAHUH
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TEPPUTOPUAILHON OpPraHU3allii MECTHOTO camMoyTpasiieHus B [losble B mocTkoMMy-
Huctuueckuil nepuof. Ilo Muenuto npodeccopa Angeli, mporecc TeppUTOpUATBHON
JEIEHTPAIU3AlUU ABJISIETCS OJTHUM UX BaKHEWIIMX aCHEKTOB YCIEIIHOTO Iepexoa
[Tonpmm OT KOMMYHHCTUYECKOW CHUCTEMBI K IEMOKpaTHdecKkoMy pexkumy. OTHaKO B
mocjenHee BpeMsl TEPPUTOPHATBHOE CaMOYIpAaBJICHHE BCe OOJbIE IOJBEPraercs
BIMSIHAIO IIEHTPAJIBHOTO TpaBUTeNbcTBA. [IpencraBurens YHuBepcutrera Mapuu
Crutonorckoii-Kropu (Maria Curie-Sklodowska University) Katarzyna Kué-Czajkowska
HOCBSATHIIA CBOM JOKJIa] MpobiemMaM ynpasieHus arioMmepanusmu B [lonbiie u npo-
aHaJIM3UpOBajia MPUMEHSEMbIE B E€BPOMEWUCKUX CTpaHaX MOJIXOAbI K YIPABICHUIO
TakuM# Tepputopusimu. [Ipodeccop sroro xe yauBepcurera Monika Sidor obpatuna
BHUMaHHUE YYaCTHHKOB Ha MPOOJIEMbI MPABOBOTO PETYJIMPOBAHUSA M PACIIPEICICHUS
KOMIIETEHIINH 110 BOIIpocy oOpareHus ¢ orxoxamu B [losnbire.

[Tpodeccop Yuusepcurera JlarBuu (The University of Latvia) Edvins Danovskis
MIPOaHAIM3UPOBAJl CTATyC MyHHIIMNIAIILHBIX 00pa30BaHUM, a TaKXKe pa3BUTHE pedopM
a/IMUHUCTPATUBHO-TEPPUTOPHATIBHOTO YCTPONCTBA T'OCYAApPCTBA. 3aKOHOAATEIILCTBO
JlatBuw B 3TOM chepe UIET MO IMyTH COKPAIIEHUS KOJTMYECTBA MYHUITUTIATUTETOB M UX
ykpynHenus. Ilpencrasurens YHuBepcuteta Can-Ilaymy (The University of Sao
Paulo) Pedro Sherni Rodrigues mnpoaHamu3upoBasl OCOOEHHOCTH Opa3mIIbCKOTO
(denepanuzma U KOHCTUTYIITMOHHO-TIPABOBOM CTAaTyC MITATOB M MyHHIIMIIAJILHBIX 00pa-
30BaHu# B bpaswimmn, o0paTvB BHUMaHUE YYaCTHUKOB KOH()EPEHIINN Ha KOHCTUTYIIN-
OHHOE 3aKpeIUIeHHE TPaBOBOT0 CTAaTyCa MyHHUIIMITAIUTETOB KaK 00s3aTeIbHBIX COCTaB-
asronMx  Opasuibekoro rocynapcersa. O MpaBOBOM CTaTryce OpPraHOB MECTHOTO
camoynpasieHus B KbIprel3crane pacckasajla B CBOEM JIOKJIa/le aCUpaHT Kadeapsl
MmyHununaibHoro npasa PY/IH Marasulova Aziza, ocBeTuB HampaBiieHHE pa3BUTHS
[IPABOBOTO PETYIUPOBAHUS MHCTUTYTa MECTHOTO camoympasiieHus B Kelpreizcrane B
MOCTCOBETCKHI EPUOI.

CexnunonHnble 3aceganusi. JleHb YeTBepTHIil.
CryaeHdeckasi CeKIIUA «MOJIOAOM yYeHBbIID)

22 ampens 2021 r. OblIa OpraHM30BaHa CEKLUS ISl BBICTYIUIEHUH CTYJIEHTOB
OakayaBpuaTa M MarucTparypbl. MojepaTopaMu CEKIIMH BBICTYIWIHA 3aBEIYIOTHIA
kadenpoii myaurunansaoro npasa PYIH JI.T. Yuxnaodze n noueHT Kadenapsl MyHHU-
nunansHoro npasa PYIH E.FO. Komnes, KOTOpbIE B paMKax OTKPBITHSI CEKITHH BBICTY-
MWJIA C TIPUBETCTBEHHBIMU CIIOBaMU JJISl YYACTHUKOB.

PaGora cekiumn Obla OpraHU30BaHa MO CIEAYIOIIUM HAINPAaBJICHUSM: OpPTaHbI
MECTHOTO CaMOYIIPABIICHUS B CHCTEME OPTaHOB ITyOJUIHON BIIACTH; OTBETCTBEHHOCTh
OpPraHOB U JTOJKHOCTHBIX JIMI] MECTHOTO CaMOYIIPABIIEHUS, KOHTPOJIb M HAJ[30D 32 UX
JEeSATENIbHOCTBIO; 3apyOeX HBI OIBIT MPABOBOTO PETyJIMPOBAHHMS MECTHOIO Camo-
yIpaBJIeHHs; 0COOCHHOCTH OCYIIECTBIICHUS OTACTBHBIX MOJIHOMOYHI OpraHaMu MeCT-
HOTO CaMOYIIPABJICHHUS; MECTHOE CAMOYTIPABJICHHS B OTIENBHBIX CyOBhekTax Poccwmii-
ckoii denepaiii 1 MyHHUIMIIAIBHBIX 00pa30BaHMAX; OTACIbHBIC HHCTUTYTHI U TIPUH-
LUITBl MECTHOT'O CaMOYIIPaBIEHUS.
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Cexnmnonunble 3aceqanus. Jlenb mATbIiA.
BbicTynuieHusi HA HCTIAHCKOM SI3bIKe

23 ampens 2021 r. opraHM30BaHa MEXAyHapoAHAas CEKIHs C AOKIAAaMH Ha
HCIAHCKOM $I3bIKe. MOIepaToOpOM CEKIIUH BBICTYIWII TOLEHT Kadeapbl MyHHIIUTIATb-
Horo npasa PYJIH E.fO. Komnes, KOTOPBIN TaKkKe BBICTYNHII C JOKJIAJ0M U MpOAaHa-
nu3upoBan BHeceHHble B Konctutymuio Poccum mompaBké B 4acTd, Kacaromiencs
MECTHOTO CaMOYTIPABIICHHS.

VY4acTHUKH CEKIMH TPEACTABISIN BeAylIue yHUBepcuTeThl Mcnannu, Ynnm u
Ky6b1. O6 0c00EHHOCTSIX TEpPPUTOPHAIBHOIO yCTpoicTBa Mcmanum pacckasal Impo-
deccop Manpuackoro yauBepcuteta Kommmyrence (La Universidad Complutense de
Madrid) José Carlos Cano Montejano, OTMETUB KOMIIPOMHUCCHBIH XapakTep HOPM
Koncturynun Mcnannu (BeIpakasich CIIOBaMU JOKJIQMYMKA — MPHHIUI «KO(E IS
Bcex»). Ha aHanmse pa3muuHBIX JTallOB pa3sBUTHS MOJEIH TOCYAapCcTBa aBTOHOMUIA
CKOHIICHTpHUpoOBasics mpodeccop YHuBepcuteta bapcemonsl (La Universidad de
Barcelona) David Moya. 1lenblit psj 1oknafaoB kKacaics akTyaiabHou juisi Vcrnanum
Mpo0JIeMbl MAJICHBKUX MYHHIIMIIUEB — Ha HEe 0c000e BHUMaHuE oOpaTuiu mpodec-
cop Yuuepcuteta bapcenonst Marc Vilalta Reixach (B OCHOBHOM NPUMEHHUTEITHHO K
Karanonun), npodeccop Yuuepcurera KopmoOsr (La Universidad de Cordoba)
Manuel Rebollo Puig, a Taxxe npodeccop YauBepcuteta Banencuu (La Universidad
de Valencia) Joaquin Martin Cubas. IlpumedarensHa no3uius npodeccopa Rebollo
Puig, yka3zapiiero Ha HeOOXOJUMOCTb MPUMEHEHNS HHANBUAYAIBHOTO MOIX0/1a K pe-
IICHUIO YKa3aHHOW MpOOJIeMbl: B BOIPOCE MECTHOW TEPPUTOPHATIBHOIN OpraHu3aIlluu
HEOO0XOIMMO MMETh B BHJLy UCTOPHIO, @ TAK)KE OCTABHTh MECTO JUISl UyBCTB JKUTEICH
TaKUX TEPPUTOPUHL.

OcCoOeHHOCTH MPABOBOTO CTATyCa OTAENBHBIX TEPPUTOPUI CTAlU MPEIMETOM
HecKoNbKuX AokianoB. IIpodeccop YumBepcurera Hasapper (La Universidad de
Navarra) Mercedes Galan Lorda na npumepe HaBappsl goKa3aina, 4To 0coObIi cTaTyc
HEKOTOPBIX aBTOHOMHBIX COOOIIECTB MCaHuM HampsMy CBSI3aH C HMCTOPHUECKUM
pasButueM pernona. [Ipodeccop Manpunckoro yauBepcutera Kommryrence u YHu-
BepcuteTa nMeHn Kopomns Xyana Kaprnoca (La Universidad Rey Juan Carlos) Daniel
Martinez Cristobal pacckazan o craryce npoBUHIMU CeroBus, SBISIONICHCS TPOBUH-
1ue B cocraBe aBTOHOMHOT0 cooOrmecTBa Kactumnus u JIeon, ogHako paHee mpeanpu-
HUMABIIAs MTOTBITKH MOIYYUTh CTaTyC aBTOHOMHOTO COOOIIECTBA.

IIpodeccop Yumupepcurera Xadna (La Universidad de Jaén) Lourdes De La
Torre Martinez mocBsiTHIa CBOM JIOKJIa]] JOKTPUHE MHCTUTYIIHOHAILHOW TaApaHTUH, KO-
TOpast SBJISETCS SAPOM MPUHIIUIIA MECTHOW aBTOHOMHHU. YKa3aHHas JIOKTpUHA ObLia
3aMMCTBOBaHa B ['epMaHuM ¥ MHKOPIIOPUPOBAHA B UCITIAHCKYIO PABOBYIO CUCTEMY I10
Oonbuieid yactn KoHctutynmonunsiM cynom Mcenmanuu. CrnopaM B 3aIlIUTy MECTHOU
aBToHOMUH B KoHCcTUTYIIMOHHOM cyze Mcnanun ObUT MOCBSIEH TOKIIaA nmpodeccopa
Vuusepcurera XasHa Eloisa Carbonell Porras, npoaHaauM3upOBaBIIasi BIHSHUE
JTOKTPUHBI HHCTUTYIIMOHAJILHON TapaHTUH Ha MPeJIeNbl 3alUThl MECTHOM aBTOHOMUH
CpeAcTBaMH KOHCTUTYIIMOHHOTO CYyJIONPOU3BOJACTBA W O003HAUMBINAS OT/EIbHBIC
HE/IOCTATKU 3aKOHO/IaTENILHOTO PEryJIMPOBaHMs JAHHOTO BOTIPOCA.
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VYuusepcurer Jleona (La Universidad de Ledn) Obu1 mpencraBieH AByMs
noknamgunkamu. [lpodeccop Mercedes Fuertes oTMeTHIIa HEOOXOIUMOCTD COBEPIIICH-
CTBOBaHMS MEXaHHM3Ma y4yeTa MHEHHS OpPraHOB MECTHOTO CaMOYIIPaBJICHUS IPH
pa3paboTKe MPOEKTOB HOPMATHUBHBIX aKTOB BCEX YPOBHEH, BKIIOYAs HAJHALIMOHAIIb-
HBII (€BpPOIENCKHI), TOCKOJIBKY TaKh€ HOPMATHUBHBIE aKThl HEMOCPEICTBEHHO BIHSIIOT
Ha JIeSATEIHHOCTh OPTaHOB MECTHOTO camoymnpasienus. Ilpodeccop Henar Alvarez
Cuesta npoaHaIM3upoOBaiIa BIMsSHUE [IM(DPOBU3ALUYN HA PHIHOK TPYAA, B TOM YHCIE B
paMKax MHCTUTYTa MyHUIUITAIBHOMN CITyKOBI.

[Tpobneme mpaBOBOrO cTaTyca MECTHBIX MOJULEHCKUX CyA0B (KOMMYHAJIbHBIE
cynel) B Unmim ObUT TOCBAIIEH AOKiIan mpodeccopa Yummiickoro YHHBEpCHUTETa
(La Universidad de Chile) Cristian Letelier Galvez. Jloknamdik OTMETHII, 9TO B HACTO-
s1Iee BpeMs yKa3aHHbIE Cy/Ibl UMEIOT ABOMHOM CTAaTyC M HAXOATCS B 3aBUCUMOCTHU OT
CyIeOHOM BJIACTH CTPaHBI M OT MECTHOM MOJIUTUYECKOH BIIacTH.

[TpencraButenu 'aBanckoro Yuuepcurera (La Universidad de La Habana),
npodeccop Lissette Pérez Hernandez n npodeccop Orestes Diaz Legon npoaHaiu3u-
posanu BiusiHue Koncturynun Ky6s1 2019 r. Ha pa3BuTHE MECTHOTO CaMOYTIPaBICHUS
B 9TOH CTpaHe, a TakKe 0003HAYMIN OCHOBHBIE 33/1a4M, KOTOPbIE IPEACTOUT PELIUTh
3aKOHOJATENI0 B yKa3aHHOH cdepe.

Crynent YuuBepcuteta umeHu Kopons Xyana Kapnoca Manuel Garcia del
Pino npencraBun ananu3 [IBeiiiapckoro onbITa opraHU3auy MyOJIUnYHON BIACTH.

3akiaoueHune

HecmoTpss Ha MHOXECTBO OTIMYMNA, MHCTUTYT MECTHOTO CaMOYIpaBICHUS
B Pa3JIMYHBIX PErHMOHAX U CTpaHaX CTAJIKMUBAETCS CO CXOKUMHU MpolIeMaMu: HeJ0CTa-
TOYHOCTb (PUHAHCUPOBAHUS; HEOOXOAMMOCTh TOUCKA OalaHca MEXYy YKPYIHEHUEM
MYHUIIUTIABHBIX O0pa30BaHWK W TIPUHIMIIOM CYOCHIWApPHOCTH; pacipeeiicHue
KOMIIETEHLIMM MEXIy OpraHamMH MyOJIMYHOM BiacTH; cyneOHas 3alluTa MECTHOTO
camoyrtipaBieHus. J[aHHBIN Te3UC HAXOIUT CBOE MOATBEPKACHUE B IOKJIAAaX POCCUI-
CKUX M 3apyOexHbIX y4acTHHKOB KoH(epeHuuu. B 3Toil cBsS3u 00MEH OMBITOM MO
BONPOCY OpraHU3aldyd MECTHOTO CaMOYIPABJICHUS SIBISIETCS KpailHEe Ba)KHBIM JIJIS
YCIIEMIHOTO ()YHKIIMOHUPOBAHUS JAHHOTO MHCTUTYTa B COBPEMEHHBIX JIEMOKpaTHYe-
CKUX TOCYJapCTBaXx.

Poccwuiickuii yHUBEpPCUTET JIPYKOBI HAPOAOB CTaJ TUIOIIAIKOM, 00hEIMHUBIICH
CHEUUANMCTOB B O0JIACTM MYHHMIMIAIBHOTO IMpaBa co Bcell Poccum m MHOKecTBa
3apyOeXHBIX CTpaH, mpoBeaeHHas KoHdepeHIMs nmpu3BaHa cTaTh OCHOBOW IS MX
naybHenero corpyaaudectna. [1o pesynpratam Kondepennnu Oy et nznan cOOpHUK
cTaTeil y4acTHHUKOB, Onaromapst yemy c(hOpMyJIHpPOBAHHBIE B PAMKAX MEPOIPHUSATHS
UJICH ¥ TIPEUIOKEeHUs OyayT JOCTYIHBI AJI1 O3HAKOMIJICHHUS M KPUTHYECKOTO aHAJIN3a
HIUPOKOMY KPYTY JIHII.
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