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THE DUALISTIC MODEL AND “RATIONAL CENTRALIZATION”
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Abstract. The analysis is given on the correlation of state power and local government within
the public power system of Russian Federation. The authors note that the interaction of relevant ele-
ments can be described as a dualistic model, based on a combination of centralization and decentraliza-
tion principles. It is maintained, that the principle for interaction between state authorities and local
government, especially in light of recent constitutinal amendments, should rest in clear delineation of
functions and powers, excluding their arbitrary and unreasonable redistribution. It is also noted that for
the effective functioning of local government, interaction between central and local authorities is im-
portant, based on the support of the latter by the state. State intervention implies the concept of “rational
centralization”, which envisages strengthening state role in the implementation of both organizational
and functional foundations of local government in strictly limited cases and without violating Art. 12 of
the Russian Constitution.
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Introduction

At the heart of the modern constitutional order of the Russian Federation, es-
tablished by the Constitution of 1993 lies a democratic political regime. Democracy is
one of the effective forms of organization, both of the society and of the state. There-
fore, the popular will is seen as a fundamental constitutional value, which is also as-
sociated with the legitimization of public authority (Komkova, 2017:7).

The constituent elements of the system of democracy, in turn, are state pow-
er and local government (part 2 of Article 3 of the Constitution of the Russian Fed-
eration). The relevant constitutional provisions are confirmed and disclosed in the
legal positions of the Constitutional Court of Russia. For example, in the decision
No. 15-P® of November 30, 2000 it is stated, that according to part 2 of Art. 3 and
Art. 12 of the Constitution, local government is a necessary form of exercising the
power of the people and is one of the foundations of the constitutional system of the
Russian Federation.

From a theoretical point of view, local government is the quintessence of el-
ements of civic initiative, social self-organization and regulation inherent in civil so-
ciety entities (public organizations, movements), with public power, which is a char-
acteristic of public (primarily state) bodies. The corresponding synthesis is deter-
mined by the very nature of self-government, in which, within the framework of clas-
sical understanding, the subject and objects of management coincide. At the same
time, the widespread in academic literature idea is that, due to the close interweaving
at the local level of the elements of self-government and professional governance, the
classical mechanism of self-government is only partially applicable to municipal in-
stitutions.

3 postanovlenie Konstitucionnogo Suda RF of 30.11.2000 No. 15-P [Decision No. 15-P of November 30,
2000], available at: http://www.consultant.ru. (Accessed 17 January 2020).
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The dualistic model of local government as a form of relationship between state
and municipal authorities in the public authority mechanism

An important factor, determining the role and place of local government, is
the question of its relationship with central institutions. In each state, public institu-
tions have a set of functions and tasks that reflect their purpose — that is, first of all,
ensuring safe and comfortable conditions for the sustainable development of groups
of the population (society in general) that inhabit the territory of the state. The corre-
sponding tasks have both national scale of solution — e.g., defense, security, strategic
infrastructure, as well as regional and local — life support of the population in the ter-
ritories of its residence, provision of social services, development of local infrastruc-
ture. In order to ensure the performance of the corresponding tasks, state authorities
and local government bodies are vested with public authority, and this conceptually
separates them from civil society institutions — both on state and local level. This
factor also unites two sub-institutions of public authority — state power and local
government — in a single system.

The issue of autonomy or independence of local government from central
government (state power) has always been a topical, yet never a completely resolved
problem. On the one hand, it cannot be argued that local government is completely
separate from the state and in terms of its degree of autonomy is a “state within a
state”. Yet on the other hand, the specificity of local self-government in the full sense
of its meaning lies in the fact that it, as a complex phenomenon, cannot and should
not completely belong to the state mechanism. After all, local government is one of
the forms of democracy, but not technically an ordinary form of state power.

World practice shows that although local government, in the well-known ter-
minology of J. Vedel, is rather a form of decentralization of public authority in the
state than deconcentration; inherent in state administration, it cannot be left out of
public authority as such, and in this context, it should be considered as being, if not
placed within the hierarchy, but connected with the state power mechanism (Vedel,
1973:392-93).

With that in mind, the general definition of local government given by Prince-
ton University professor D. Lockard should be recognized as fair. It runs as follows:
“Local self-government is a public institution, part of a regional or national institution
of power, empowered to decide or organize a wide range of is-sues within a relatively
small area ... Local self-government is at the core the pyramid crowned by the nation-
al government, whereas the middle strata are represented by regional authorities”
(Lockard, 1968:45).

It should be said that the semantic content of this definition does not indicate
the predetermination of the rigid subordination of the elements of the public authority
mechanism, because even in the conditions of its pyramidal structure a certain degree
of independence of its sub-parts is possible — both in the implementation of their own
competence and in matters of their self-organization. The self-government mechanism

CONSTITUTIONAL AND MUNICIPAL LAW 235



Yuxnanze JI.T., JlapuueB A.A. Becmnux PY/[H. Cepus: FOpuouueckue nayku. 2020. T. 24. Ne 2. 233-251

itself presupposes the self-organization of local residents and a certain degree of au-
tonomy in solving local problems directly or through elected bodies. Meanwhile, this
definition emphasizes the unity of local government and other elements of the public
authority mechanism and the impossibility of their opposition. In this sense, the
uniqueness of local self-government phenomenon does not mean its opposition to oth-
er public power forms within the state. The denial of the actual unity and interconnec-
tion between local and central government in the public power system of Russia ig-
nores a number of important legal and socio-economic factors signaling the opposite.

According to Article 12 of the Russian Constitution, local government bodies
are not included in the system of public authorities, and local government is autono-
mous within its own powers. Thus, the Constitution declares the organizational (insti-
tutional) and functional autonomy of local government, which has previously been
repeatedly noted in the decisions of the Constitutional Court of the Russia (Decisions
No. 15-P of November 30, 2000, No. 3-P of January 15, 1998, etc.).

Local government is viewed as a full-fledged political and legal institution,
and its definition as a form of democracy and an element of civil society allows us to
look at it the context of the legal status of an individual, recognizing the right to local
government as one of guaranteed and protected rights. At the same time, in the Con-
stitution of the Russian Federation, local government is considered primarily as an
objective-legal principle of organizing power at the local level, and its autonomy is
strained by the limits of municipal competence.

In relation to Art. 12 of the Constitution of the Russian Federation N. Mironov
writes: “In the formal institutional sense, the Constitution of the Russian Federation
provides for both centralization and decentralization of competence on issues of local
importance. The level of municipal autonomy can be quite flexibly regulated by fed-
eral laws, without the threat of a direct violation of the Constitution” (Mironov, 2006:
21-27).

We can partly agree with the Mironov’s academic view. However, it would be
more correct to talk about the elements of centralization, but not about centralization
as such. The system of limits of local government autonomy is widely regulated in
Federal Law No. 131-FZ “On General Principles of the Organization of Local Self-
Government in the Russian Federation™. Thus, on the one hand, we are dealing with
organizational and functional autonomy, and on the other hand, with the subordinate
nature of the local government functioning, the limits of which are determined by the
legislative bodies of the state. This testifies for the existence of the dualistic model of
local government in Russia (Chikhladze, 2011:109-114), based on a combination of
managerial principles of centralization and decentralization. Accordingly, local gov-

4 Federalny Zakon ot 06.10.2003 (red. 02.08.2019) No. 131-FZ “Ob obshchih principah organizacii mestnogo
samoupravleniya v Rossijskoi Federacii” [Federal Law No. 131- FZ “On General Principles of the Organiza-
tion of Local Self-Government in the Russian Federation], available at: http://www.consultant.ru (Accessed
19 January 2020).
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ernment, being a form of self-organization of the population and a form of democra-
cy, at the same time discovers signs of both a state and public institution.

The peculiarity of the dualistic model is that there is no direct subordination
between the levels of central and municipal authorities, however, local governments
can act only within the framework of legally established powers. Therefore, the con-
sideration of local government being an element in the framework of decentralization
of public administration is an objective reality. It is also fair enough that this model
should be based on a combination of central and local governance and, therefore, op-
erate in coordination of actions between public authorities. Is it then possible to re-
gard the interaction in coordination as a violation of the principle of local autonomy?
It does not seem so: local governments cannot function completely independently,
since they do not possess sovereignty and are an integral part of public authority. And
if so, then their co-relation should be ensured through rational mechanisms and forms
that create effective interaction between central and municipal authorities.

Constitutional judicial and legislative foundations of the unity
of public authority in the Russian Federation

The fact that local governments are not, and by definition cannot be complete-
ly independent has been repeatedly established in legal positions of the Constitutional
Court of the Russian Federation. For example, the Decision of March 1, 2012 No.
389-0-0° stipulates that local government autonomy should be carried out in accord-
ance with the general principles of its organization. The establishment of the latter is
referred to joint jurisdiction of the Russian Federation and its constituent entities.
Therefore, local government activities should be carried within the established legal
framework, elaborated on the state and national level. Thus, local government auton-
omy, determined by its competence, is not an absolute category.

Another important Constitutional Court decision No. 30-P® of December 1,
2015 also emphasizes that the proclamation of local government self-sustainability as
the main principle of its relationship with central authorities should account for the
absence of its infinite independence. This does not imply a denial of organizational
and other forms of autonomy of local authorities from other public authorities. How-
ever, according to the legal position of the Constitutional Court, the autonomy of lo-
cal government is not based on the denial of organizational and other forms of inter-
action between public power levels either. At the same time, both the decisive partici-
pation of central authorities in the formation of local government bodies and the sub-
stitution of the latter by central authorities is unacceptable. It seems that the im-

5 Opredelenie Konstitucionnogo Suda RF of 01.03.2012 No. 389-0-O [Decision of March 1, 2012 No. 389-
0-0], available at: http://www.consultant.ru (Accessed 19 January 2020).

6 Postanovlenie Konstitucionnogo Suda RF of 01.12.2015 No. 30-P [Constitutional Court decision No. 30-P
of December 1, 2015], available at: http://www.consultant.ru (Accessed 19 January 2020).
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portance of this decision lies in clear demonstration that the line of local autonomy is
defined by law and there is an objective dependence of municipal authorities on the
institution of the state.

Following the logic of the decision of the Constitutional Court of Russia, in
special cases stipulated by law, the state may limit the principle of local government
autonomy. However, such a restriction should be rational and aimed at the effective
functioning of local government. In general, the regulatory impact of the state ensures
the effectiveness of local government in solving issues of local importance.

We should pay special attention to the fact that in almost all decisions of the
Constitutional Court, which address the issue of relations between central authorities
and local government, the emphasis is put on the fact that according to paragraph “n”
of Art. 72 of the Russian Constitution, local government is the subject of joint juris-
diction of the Russian Federation and its regions. It appears that this wording, in pub-
lic authorities’ view, is a rational argument for the possibility of local autonomy re-
striction. If considered in a systemic bond with Part 2 of Art. 76 of the Constitution,
this provision envisages local government regulation by federal laws and the laws of
Russia’s regions. Consequently, the issue of strict legality of local government —
both institutional and operational — is quite topical. Accordingly, municipal legal
acts as a regulatory instrument for the implementation of municipal authority should
be based on higher regulatory legal acts.

A striking example of the combination of centralization and decentralization
in the dualistic model of local government is the 2014 Federal Law No. 136-FZ’
which laid the foundation for a new stage of municipal reform in the Russian Federa-
tion. The essence of the reform was in the provision of Russian regions with the pos-
sibility of determining, within the framework of the Federal Law on Local Self-
Government of 2003, territorial, institutional and competency models of municipal
institutions. That increased the powers of Russian regions in the field of local gov-
ernment regulation, which, in light of the aforesaid, does not contradict the Constitu-
tion of the Russian Federation

The Constitutional Court, in its already quoted decision No. 30-P of Decem-
ber 1, 2015, agreeing with the position of the legislator, established that the increase
of legal powers of Russian regions in the field of local government is aimed, firstly, at
ensuring the coordinated functioning of regional and local authorities, and secondly,
at their mutual responsibility in the implementation of constitutionally significant
tasks to ensure integrated socio-economic development of the territory of the federal
subject of Russia, and finally, at the unity of the functional foundations of the organi-
zation of public authority.

However, the provisions of federal legislation, presently in their dynamics,
have been criticized by the expert community. Negative reaction was expressed to

7 Federal Law No. 136-FZ, available at: http://www.consultant.ru (Accessed 21 January 2020).
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a new legislative approach on the organizational foundations of local government,
namely the non-electoral procedure of filling the post of head of the municipality. The
Federal Law No. 8-FZ of February 3, 2015 provides for the possibility of a new form
of indirect election of the head of the municipality: he (she) can be elected by the rep-
resentative body of the municipality from among the candidates presented by a spe-
cial selection commission. The head of the municipality, elected indirectly, heads the
local administration. It should be noted that members of the selection commission are
partly appointed by the regional governor.

The power of the head of a Russian region to determine the composition of
the selection commission confirms the participation of central power in the local gov-
ernments’ organization, therefore this case is a vivid example of the presence of
a centralization element. Yet this legislative approach causes great concern among
many researchers. Although the number of government representatives in the selec-
tion commission is strictly limited, it is hardly possible to deny the obvious possibility
of the regional governor’s potential influence on the composition of local govern-
ments and their policies (Chikhladze, Hazov, 2016: 392).

Analyzing the most controversial provisions of legislative novels regarding
the organizational foundations of local government, V.I. Vasiliev concludes that the
order they determine is contrary to Art. 12 of the Russian Constitution. In other
words, the constitutional principle of guaranteeing the organizational autonomy of lo-
cal authorities from the central authority structure is violated — the presence of gov-
ernment representatives in the selection commission limits the autonomy of local
government (Vasil’yev, 2014: 51-58). It is hard to deny yet another academic view,
according to which “under the changed conditions, the head of a municipality, as the
sole body of public representation, legally endowed with a special public law status,
becomes a figure fully controlled and accountable to the state (its regions)” (Bazhe-
nova et al., 2019:14).

The official position of the state on the matter, however, as expressed in the
Constitutional Court decision No. 30-P of 2015, is that the procedure for electing the
head of a municipality does not contradict the provisions of the Constitution. Accord-
ing to the Court, the text of the basic law does not directly indicate that the head of
the municipality is an elected official. In addition, constitutional norms do not deter-
mine any procedure for filling this position. Therefore, the procedure requires legisla-
tive regulation.

Thus, despite the criticism in the academic doctrine, the analysis of the above
legislative norms through the prism of their interpretation in the Constitutional Court
judgments allows to conclude that there is currently a framework of state legal regula-
tion of local government in Russia, promoting the penetration of centralization ele-
ments in the organization and functioning of municipal authorities. The strictly cen-
tralized legislative regulation of local government contains elements that make it pos-
sible to talk about the existence of a close relationship, that is the unity of the public
authority system both on institutional and functional grounds. This proposition is also
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supported by the 2020 amendments to the Constitution, confirming and affirming (al-
beit not without a degree of legal uncertainty) the doctrinal developments of the re-
cent years.

The problems of interaction of public power levels within the framework
of the dualistic model and in the context of central and local government
functions correlation

The important factors determining both the target value and the effective-ness
of public authority as a whole are the volume and meaningful characteristics of those
issues that are resolved at its various levels, and, accordingly, the set of tools that are
available to solve them. In this case, we are talking about the concept of “compe-
tence”.

As Professor Yu. Tikhomirov points out, in any state the activities of public
institutions is connected with legal provisions. The meaning of the concept of “com-
petence”, respectively, is derived from the Latin competentia — that is, the number of
powers of an institution or person, belonging by law (Tikhomirov, 2010:22).

Professor S. Avak’yan also defines competence as a set of rights and obliga-
tions of a state body, local government body, an official, secured by regulatory legal
acts (Avak’yan, 2015: 382). Thus, the classical definition of competence indicates
that it belongs directly to public authorities or officials.

At the same time, difficulties in law and legal science lie both in defining the
basic categories of “competence”, “subject matter” and “authority”, and in delimiting
them to the possessing subjects, which is caused, in the first place, by the contradicto-
ry and ambiguous use of legal concepts in constitutional acts (Larichev, 2018:266).

According to Professor T. Byalkina, the essence of competence as a legal cat-
egory lies in the fact that it acts as a legal means to determine the role and place of a
particular in the management process by assigning him a certain amount of public af-
fairs through legislation. According to the author, the objects of competence and spe-
cific powers are components of “competence” as a concept, while public institutions,
including local government, are subjects of competence (Byalkina, 2007:13-14).

The contradictions in the legal nature of municipalities and their place and
role in the public authority system lead to the situation when, acting as agents of state
in solving local problems, municipalities do not directly represent its interests when
interacting with citizens in the implementation of state functions.

In this regard, over the course of many decades, both in Russia and many oth-
er countries, there has been a debate on whether co-participation of various levels of
government (federal, regional, municipal) in resolving certain issues at the state or
municipal level (multilevel governance) is desirable, or a clear delineation (disentan-
glement) of functions between the corresponding levels is necessary.

A number of academic works indicate that a complete separation of functions
is not only unattainable, but also undesirable (C6té, Fenn, 2014:28). For example,
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Canadian experts R. Young and D. Henstra note the positive experience of joint im-
plementation by provincial and municipal authorities of programs for emergency pre-
vention and response to natural disasters (Henstra, 2013:209-210), which ensures co-
ordination and adequate level of preparedness in all municipalities, regardless of their
infrastructural capabilities. On the other hand, the authors of the study from the Uni-
versity of Toronto believe that a complete disentanglement of state and municipal
functions is a precondition for management efficiency (Mendelsohn et al., 2010:9-11)
whereas the resolution of the same issues at different levels and appropriate interac-
tion of bodies should be carried out in exceptional cases.

In Russia, despite the experience of special working groups and government
commissions on the delimitation of powers between state authorities and local gov-
ernment, the confusion and interlocking of powers continue, whereas the specter of
local issues ranges from garbage collection and road repairs to participation in coun-
tering terrorism and extremism.

As Professor L. Andrichenko notes, referring issues such as implementation
of measures for civil defense, combating extremism and emergency preparedness to
municipalities in Russia, contradicts the substance of local issues, which should nor-
mally be connected with the direct provision of vital services to the population. In ad-
dition, the resources of municipalities are not aimed at and do not match the solving
of such complex problems (Andrichenko, 2010:236). In case of social security, the
author, analyzing Russian Constitutional Court’s practice, notes that the social func-
tion, for example, is inherent in both the state and local government levels. However,
the implementation of this function should be carried out with the financial support
from the state, which guarantees the provision of social rights.

Despite the fact that federal legislator makes an attempt to systematize the
specific powers of local authorities to resolve local issues by listing them in Art. 17 of
Federal Law No. 131, there is no clear system of such. Firstly, the list itself is not
closed, and secondly, according to Part 1.1 of Art. 17, the powers of local govern-
ments can be additionally established by federal laws, charters of municipalities, and
in respect to intracity municipalities — by the laws of Russian regions (Larichev,
2017:69). Moreover, in 2014 Russian regions received the right to redistribute, with
a few exceptions, powers between local and regional authorities. The specified re-
form, as some experts believe, calls into question the functional autonomy of local
governments (Kostyukov, 2015; Byalkina, 2016).

A large-scale intrusion of sectoral legislation in determining the range of is-
sues and powers exercised at the local level also leads to the expansion of the compe-
tence of municipal bodies, which is not financially supported. From the general provi-
sions established by Russian legislation, it is also not possible to conclude that local
governments can exercise legal regulation only in areas designated by law.

According to Professor V. Tabolin, local government carries out independent
legal regulation not only on issues that are generally pre-determined by state and re-
quire “local legal concretization”, but also in cases where central regulation is com-

CONSTITUTIONAL AND MUNICIPAL LAW 241



Yuxnanze JI.T., JlapuueB A.A. Becmnux PY/[H. Cepus: FOpuouueckue nayku. 2020. T. 24. Ne 2. 233-251

pletely absent and there is no need for its existence or when legislation is not able to
cover the diversity of local circumstances (Tabolin, 1997:64).

According to Part 2 of Art. 14.1, Part 2 of Art. 15.1, Part 2 of Art. 16.1 of the
Federal Law No. 131, local governments have the right to deal with other issues that
are not within the competence of local governments of other municipalities or state
government bodies, and are not excluded from their competence by federal laws or
laws of constituent entities of the Russian Federation, implementing them at the ex-
pense of local budget revenues, with the exception of inter-budget transfers provided
from the upper budgets, and tax revenue for additional deduction rates.

Thus, we would agree with the position of A. Dzhagaryan that Russia “does
not exclude the primary municipal legal regulation both on issues of local importance
and those social issues that are, although not directly related to local issues but are
closely associated with them and have not received a meaningful regulation in the
current legislation, on precondition that a municipality does not intrude in the compe-
tence of other public entities” (Dzhagaryan, 2011: 6-9). After the introduction of state
regulation, municipal acts adopted in an advanced manner should be brought into
compliance with it.

It should be noted that the judicial practice regarding the determination of lo-
cal authorities competence is contradictory. The Resolution of the Plenum of the Su-
preme Court of Russia of November 29, 2007 does not contain comprehensive rules
for identifying the content of the competence of local authorities in case of conten-
tious issues. The document indicates that when checking compliance with the compe-
tence of the body or official who adopted the municipal act, it is necessary to find out
whether the issues settled in the contested act or part thereof relate to issues of local
importance. However, as discussed above, the competence of local authorities is not
limited to issues of local importance.

The Resolution also states that if an act or part thereof was issued without vio-
lating constitutional provisions on delimiting the competence of the Russian Federation,
its subjects or local governments, the powers of the body or official who issued the dis-
puted act should be checked for their ability to exercise legal regulation of this issue.

When checking the authority of a local government body (official), it is nec-
essary, in particular, to consider the following: a) The courts are not entitled to review
the appropriateness of the adoption of the disputed act by the body or official, since
this falls within the exclusive competence of local authorities and their officials;
b) The issues of local importance are enshrined in Art. 14, 15 and 16 of the Federal
Law No. 131; ¢) Normative legal acts of local authorities or officials cannot establish
any responsibility for their non-fulfillment (sanction as a measure of coercion). Such
liability is established by federal laws and the laws of the constituent entities of the
Russian Federation.

If the court establishes that the impugned act or part thereof was adopted on
the issue that could not be settled by a regulatory legal act of a given level, or was
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adopted in violation of the authority of the body that issued this act, the impugned act
or part thereof shall be deemed invalid.

Considering the foreign experience of local government, E. Belousova notes
that municipal authorities of most countries act within their own powers, and use
them depending on financial capabilities. At the same time, along with their own (op-
tional) powers, the municipal bodies are assigned with mandatory (established by the
state) and delegated powers, the implementation of which is controlled by central
governments (Belousova, 2016:31-34).

Mandatory powers are exercised with the participation and under the control of
the state, since the state, having supreme sovereignty, vests a certain minimum of pow-
ers on self-government bodies, and local government bodies are not entitled to refuse
those powers. The powers delegated (transferred) by the state, in turn, are close in their
functional significance to mandatory powers, but are financed from the state budget.

Professor A. Kostyukov, analyzing the Anglo-Saxon model of local govern-
ment on the example of the United States, indicates the presence in the structure of
local authorities competence of two elements: objects of competence and respective
powers. The latter, as the author notes, can be divided into two groups — mandatory
and optional (Kazannik, Kostjukov, 2015: 440). Summarizing the content of the com-
petence of local authorities in foreign countries, L. Chikhladze also distinguishes the
circle of its compulsory and optional powers (Chikhladze, Hazov, 2016:288-289).

Yu. Fenenko subdivides the competence of self-government into primary and
secondary. The primary competence, according to the author, is limited by the local
affairs (housing and communal services, school education, beautification, etc.). The
secondary competence is what local authorities most often carry out on behalf of
higher authorities: registration of voters, draftees, public safety events, and those oth-
er issues that are not directly related to local affairs and what the central government
is more interested in (Fenenko, 2004:35).

The European Charter of Local Self-Government plays a significant role in
determining the competence of local authorities in those Western states, that are mostly
attributable to the continental model of local government. In accordance with Part 1 of
Art. 3 of the European Charter, local government is understood as the right and real
ability of local governments to regulate and manage a significant part of public af-
fairs, acting within the framework of the law, on their own and in the interests of the
local population.

The Charter does not intentionally specify the range of public issues subject to
municipal administration, leaving the definition of the relevant list to the state party,
and only maintains that “the exercise of public authority should, as a rule, be vested
primarily with the authorities closest to citizens”, and “allocation of responsibility to
another authority should weigh up the extent and nature of the task and requirements
of efficiency and economy” (Part 3, Art. 4).

Thus, it seems that within the framework of the dualistic model of the rela-
tionship between state authorities and local government, both theoretical and norma-
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tive work is required to eliminate defects and optimize the functional load of munic-
ipal institutions. It should be determined, inter alia, whether and to what extent the
joint management of issues by state and municipal bodies is acceptable (Peshin,
2007:130-135; Gulina, 2013), what are the criteria for determining the possibility
and extent of compensating municipalities for expenses incurred by state decisions,
and, in the absence of a mechanism of transfer of certain state powers to the local
level, what are the limits of competence of municipal bodies outside the lists, estab-
lished by law.

The need for clarification on those issues becomes even more pressing with
the aforementioned constitutional amendments to Art. 132 and 133 of the Russian
Constitution, introduced in early 2020. The amendments not only recognize the unity
of local and state bodies in the public power system (Art. 132), but also contain the
formula of “cooperation of local and state bodies in the implementation of public
functions of state importance” (Art. 132—-133). However, despite a reference to a cer-
tain mechanism of compensation of local government expenditures in the relevant
sphere, these new provisions leave a great amount of ambiguity in respect to the ex-
tent of such cooperation, the content of the functions in question, as well as the spe-
cifics of financial and material base of their implementation.

It seems that the basis for interaction of state and local authorities in this area
should be the principle of clear delineation of functions and powers, excluding arbi-
trary, unreasonable redistribution of them. The use of the appropriate mechanism
should be strictly thought out, regulated and detailed. It should be emphasized, that
the legal subordination of local government within the system of public authority
does not mean dictatorship, and any centralization here should be rational.

Rational centralization as a principle of sustainable development of municipal
institutions within the framework of the dualistic model of local government

Since the very formation of the state, it is difficult to talk about the complete
autonomy of local government from state power. The historically developed territo-
ries in which members of territorial public collectives compactly resided became the
immediate distribution area of a unified state power. Such a situation, by definition,
makes the direct impact of the state on society as a whole and on the local community
in particular inevitable.

On the one hand, power and subordination give a rise to a tendency to devel-
op a universally acceptable model for interaction between public authorities and local
governments. Consequently, the search for an optimum here leads to the desire in de-
veloping a new, relatively conflict-free paradigm of relations that combines the inter-
ests of the state and local government. On the other hand, if central institutions tend
to dominate over local government institutions, this inevitably leads to an uncon-
trolled concentration of power in the hands of the state, which will sooner or later re-
sult in a conflict of interest between public authorities and society.
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It seems that for the effective functioning of local government, the interaction
between central authorities and municipalities is important as it is based on the sup-
port of the latter by the state. This need for interaction a priori creates the phenome-
non of dualism in local governance. It also determines the mandatory presence of
both imperative and dispositive methods in relevant interaction mechanism.

Close rational interaction with government bodies through the development of
uniform (for all levels of public authority) standards of ensuring the livelihood of lo-
cal population is in this context a priority. It therefore seems acceptable to define in
federal legislation (along with the legislation of Russian regions) the standards and
volumes of social and infrastructure services provided at the local level. It seems that
the level of their provision cannot depend on the socioeconomic status of individual
municipalities as this violates the constitutional principle of equality of citizens in ex-
ercising their own rights and freedoms. Central governments, therefore, should pursue
a more active policy of budget and resource support of municipalities in local issues
maintenance. Such an approach would be consistent both with the newly introduced
constitutional norms and with legal positions of the Constitutional Court of the Rus-
sian Federation expressed in the Decision No. 33-P®of July 18, 2018, where the Court
maintained that local government, through its bodies, is integrated into the general in-
stitutional system, implementing the functions of a democratic state on the territory of
a municipality on the basis of interaction with both federal government bodies and
regional authorities.

Speaking about such an approach, i.e state intervention only in certain areas
and within reasonably justified limits in order to ensure national welfare, we mean
that implementation of the concept of “rational centralization” leads to strengthen-
ing the role of the state through interference in the regulation and operation of both
the organizational and functional foundations of local government in cases, strictly
limited by law, without violating the relevant provisions of Art. 12 of the Russian
Constitution.

Summary

The presence of centralization elements in the modern model of local gov-
ernment does not give grounds for absolutization of local government autonomy from
the state. Moreover, the integration of state authorities and local government in the di-
rection of mutual cooperation to solve common problems is perfectly acceptable.
However, this integration should not be reduced to the mere inclusion of local author-
ities in the system of state authorities and, as a result, to the complete local govern-
ment assimilation as central government local units. Otherwise, this would not be in-
tegration, but rather a disintegration, leading to the destruction of the true meaning of

8 postanovlenie Konstitucionnogo Suda RF of 18.07.2018 No. 33-P [Decision No. 33-P of July 18,
2018], available at: http://www.consultant.ru (Accessed 19 January 2020).
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local self-government as a concept. Only the implementation of the principle of “ra-
tional centralization” can preserve both the special self-government nature of munici-
pal institutions and contribute to their effective functioning within the public authori-
ty system, in order to ensure safe and comfortable conditions for the sustainable de-
velopment of groups of people living in certain areas.
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I'ocynapcTBeHHast BJIACTh U MECTHOE CaMOYIIPABIICHUE SIBIISIOTCS COCTABHBI-
MU 3JIEMEHTaMHU CHUCTEMbI HapojoBiacTus B Poccuiickon Denepauuu, jiexaniei B
dbyHIameHTe ee KOHCTHUTYIHOHHOTO CTposi. HecMoTpss Ha pasznuyHyl0 MPaBOBYIO
IIPUPOJly PAaCCMAaTPUBAEMBIX HHCTUTYTOB, aKTyaJlbHOM M 10 KOHLIA HE PELICHHOMN
po0JIeMOit sIBJIIeTCS: 000COOJIEHHOCTh U CAaMOCTOSITEITILHOCTh MECTHOTO CaMOYyTIpaB-
JIEHUS OT TOCYJapCTBEHHOM BIIACTH.

B kaxnoMm rocynapctBe myOJIMYHO-BJIACTHBIE HMHCTUTYTHI HMMEIOT HaOOp
GYHKIMH W 3a/a4d, OTPAKAIOUIMX WX IEJIEBOC HAa3HAYCHHUE — 3TO, MPEXKIE BCETO,
obecrieyeHrne 0€30MacHbIX U KOM(OPTHBIX YCIOBHHA YCTOWYMBOTO Pa3BUTUS TPYII
HaceneHus (B IIEJIOM — COLMyMa), HaCEJISIOIIET0 TEPPUTOPHIO TocyaapcTBa. B obec-
MEYCHHUE PEIICHUsI COOTBETCTBYIOIIMX 3a/lady KaK OpraHbl TOCYJapCTBEHHOM BJacTH,
TaK ¥ OpraHbl MECTHOTO CAMOYTPABICHHUS HANEISIOTCS MyOIMYIHO-BIACTHBIMU T0JI-
HOMOYHSIMH, W 3TO KOHIIETITYQJIbHO OTIENSET WX OT MHCTUTYTOB TPAXKIAHCKOTO 00-
IeCTBAa — KaK HAI[MOHAJIBHOTO, TAK M JIOKAJIbHOTO YPOBHSA. YKa3aHHbIH (akTop 00b-
eIMHSET BAa CYOMHCTUTYTA ITyOIMYHOMN BIACTH — rOCYIapCTBEHHYIO BIACTh M MECT-
HOE caMoOyTpaBiieHue — B equHylo cucremy. C npyroii CTOpOHEI, crieruduka MecT-
HOTO CaMOYIPAaBJEHUS B MOJIHOM €ro KOHLENTYyaJbHOM 3HAYEHHMM 3aKI0YaeTcs B
TOM, YTO OHO KaK CJIO’)KHOE M KOMILJIEKCHOE SIBJIEHUE, HE MOKET U HE JOJKHO IMOJHO-
CTBIO MPUHAJICKATH TOCYIAPCTBEHHOMY MEXaHHU3MY.

B crarbe naercst aHaiu3 COOTHOUICHHS TOCYJaPCTBEHHOM BIACTH U MECTHOTO
caMOYTIpaBJieHUs B cucTeMe myOnuuHol Biactu Poccuiickoit denepainn. ABTopaMu
OTMEYAeTCsl, YTO B3aUMOJCHCTBHUE COOTBETCTBYIOUIMX 3JIEMEHTOB MOXKHO OXapaKTe-
PHU30BaTh KaK JyaJTUCTHUECKYIO MOJIENb, Oa3UpYONIyIOCcsS HA COYETaHUH YIPaBJICHYE-
CKUX MPUHIMIIOB IEHTPAIM3ALUU U JelneHTpann3aunid. OCoOOCHHOCTh dyalnucTHUe-
CKOM MOJIETIM 3aKJIFOYAETCsl B TOM, YTO MEXAY YPOBHSMH I'OCYJapCTBEHHON U MyHHU-
LUIAIBHON BJIACTH HET MPSAMOro MOJYMHEHHUS, OJHAKO OpraHbl MECTHOIO Camo-
YIOpaBJIeHUS] MOTYT JEWCTBOBATh TOJIBKO B paMKaxX 3aKOHOAATENbHO YCTAHOBJIEHHBIX
noJiHoMO4Mii. B cTarhe, CKBO3b MpHU3My aHaiM3a CBSI3aHHOIO 3aKOHOJATENbCTBA
pewienuii KoncruryumonHoro Cyna P®, paccmaTpuBaroTcs KOHCTUTYLIMOHHO-
MIPABOBBIE 3JIEMEHTHI YKa3aHHON MO/JICIIH.

Mexay TeM Ha CEroAHSAIIHUNA NeHb B3aMMOJAEHUCTBHE YpOBHEW MyOIMYHOMN
BJIACTH B PAMKax TyaJIMCTHYECKOW MOJEenu HeOecnpoOIeMHO: 3TO KacaeTcs, Ipexe
BCETr0, COOTHOIICHNS (DYHKITMOHATIBHBIX OCHOB WX JESATENBHOCTH. [0 MHEHUIO aBTO-
POB, B OCHOBY B3aMMOJEHCTBHS OPraHOB IOCYIapCTBEHHOM BIACTH M MECTHOIO ca-
MOYHpaBiIeHusl, 0COOEHHO B CBETE€ KOHCTUTYLUMOHHBIX M3MeHeHuil 2020 r., nomkeH
OBITH MOJIOKEH MPUHIIMI IPEAETbHO YETKOTO pasrpaHUdeHust QYHKIMHA U TOJHOMO-
YU, UCKJIIOYAIOLIUI, B TOM YMCJE U MPOU3BOJIbHOE, HEOOOCHOBAHHOE UX Iepepac-
npenenenue. [IpuMeHeHHe COOTBETCTBYIOLIETO MEXaHHM3Ma JOJDKHO OBITh CTPOTO
MPOIYMaHHBIM, PETJIAMEHTUPOBAHHBIM U JAETaau3upoBaHHBIM. CyOopanHaIUs MecT-
HOTO CaMOYTPaBJICHHs B CUCTEME IMyOJIMYHON BJIACTH HE O3HAYaeT JUKTAT, a LEHTpa-
JU3alKs B pacCCMaTPUBAEMOM BOIIPOCE JTOJDKHA OBITh pa3yMHOM.
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B cratee oTmeuaeTcs, 4yTO ISl pe3ybTaTUBHOTO (YHKIIMOHUPOBAHUS MECT-
HOT'O CaMOYNPaBJICHUsI BaXXHO B3aMMOJIEHCTBHUE MEX]y OpraHaMu rocylapCTBEHHOM
BJIACTH U MECTHOI'O CaMOYIIPABJICHUS, OCHOBAHHOE Ha IOJJIEPKKE IOCIEAHErO TOCy-
apcTBOM. TecHOe palHOHAIBHOE B3aWMOJICUCTBHE C OpraHaMH TOCYyAapCTBEHHOU
BJIACTH TIOCPEACTBOM BBIPAOOTKH €JMHBIX (U1 BCEX YpOBHEW IMyOJWYHOM BIAcTH)
CTaHAApTOB 0OeCHeueHHsI )KU3HEACITEIbHOCTH MECTHOTO HACEJICHUs SIBISIETCS TIep-
BOOYEPETHON 3aJaueld MECTHOI'O caMoynpaBieHus. B 3ToM KOHTEKcTe cliefyeT cuu-
TaTh BIOJHE JOMYCTHMBIM OIpEleleHUE B (eepallbHOM 3aKOHOAATEIbCTBE (3aKO-
HOJaTeNbCcTBE CyOBhekToB P®D) craHAapTOoB M 00BEMOB MPEIOCTABISEMbIX HA MECT-
HOM YPOBHE COLIMAIBHBIX U MHOPACTPYKTYPHBIX YCIyr. YPOBEHb MPEIOCTABICHUS
COOTBETCTBYIOIIMX MECTHBIX YCIYT, KaK MPEACTABIISIETCS, HE MOXKET 3aBUCETh OT CO-
HAAJTBbHO-3KOHOMUYECKOT'O COCTOSIHUS OTAEJIbHBIX MYHUIIMTIATUTETOB, IOCKOJIbKY Ta-
KOW IMOAXO0J HapyllaeT KOHCTUTYLIMOHHBIN NPUHIIKI PABEHCTBA IPaKJaH B peaiu3a-
UM UMHU COOCTBEHHBIX IpaB U cBOOO. ['ocynapcTBO, B 3TOH CBS3H, JOKHO BECTH
OoJiee aKTUBHYIO MOJIMTHKY OIOJKETHOW M PECYpPCHOM MOJAECPIKKH MYHUIUITAIUTETOB
B cpepe pemeHust MECTHBIX BOIIPOCOB.

I'oBOops 0 TakOoM MoAXO0Jl€ — BMEIIATENbCTBE I'OCYJapCTBa TOJBKO Ha OT-
JENbHBIX HAMpPaBICHUSIX U Pa3yMHO OOOCHOBAHHBIX IMpeJenax, B IeNsX 00ecrneyeHus
0O0IIEHAIIMOHAIBHOTO  0JIarOCOCTOSHUS, TOAPA3yMEBAETCsl pealn3alusl KOHLEMIUH
«pa3yMHOM LEHTpalM3alUW» — YCWIEHHE POJIM TOCYIapCTBa B PETYJIHPOBAHUU U
peaM3anyy Kak OpraHu3alMOHHbIX, TaK U (YHKIIMOHAJIBHBIX OCHOB MECTHOT'O CaMo-
YIpaBIeHUS 10 MEpe HEOOXOIMMOCTH M B CTPOTO OTPAHWYCHHBIX 3aKOHOM CIydasX,
0e3 HapylIeHUs COOTBETCTBYIOMMX ToJiokeHui cT. 12 Koncrurymum Poccuiickoit
denepanuu.
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NOKAJIbHbIE AKTbI BY30B KAK CPEICTBO
NMPOTUBOAENCTBUA KOPPYIMNLUNA

A.B. Tagos!, O.A. flcTpedon?

MucrutyT rocynapcrsa npasa Poccuiickoii akajgemMun HayKk
119019, 2. Mocksa, Poccuiickas @edepayus, yi. 3namenka, 0. 10

2Poccuiickuii yHMBEPCUTET APYkKOBI HAPOIOB
117198, 2. Mocksa, Poccuiickas @edepayus, yn. Muxnyxo-Maxnas, 0. 6

Lenpto cTaThy sIBIISIETCA aHAJIU3 TaKOTO MPABOBOTO CPEJCTBA NMPOTHBOACHCTBHSA KOPPYILIMH,
KaK KOJEKCHl 3THKH. ABTOPBI aHAIU3UPYIOT KOPPYIIHMIO B cepe BBICIIETO0 00pa30BaHUs; yKa3bIBaIOT,
YTO BpeZ OT Hee HOCUT KyMYJIATUBHBII XapakTep. OTMedaeTcs, 4To B HACTOSIIEEe BpeMsl 3aKOHOIaTeNb-
CTBO HE OTPaHUYUBACTCS MPOTUBOJICHCTBHEM KOPPYNIUU B OpraHax roCyJapCTBEHHOHN BIAcTH. 3aKOH O
npotuBoAeiicTBUH Koppynuun ¢ 2012 r. onpenensier 00s3aHHOCTh KaXKJOH OpraHU3aldy MPUHUMATh
MeEpBbI 10 MPOTUBOJACHCTBUIO KOPPYNUUU. ABTOPBI MOKa3bIBAIOT HA NMPUMEPAX JTOKYMEHTOB OpraHH3a-
Ui BhICHIEro OOpa30BaHUSA, YTO HAAJEXKAIIEMy UCIIOIHEHHIO 3TOH OOSM3aHHOCTU CO CTOPOHBI TaKUX
OpraHM3alMil ynensercs: Bce Ooliplliee BHUMaHWe. [Ipy 3TOM MeXaHHW3M HCIIOJIB30BAHHMS ITOJIOKEHHUH
JTUYECKUX KOJAEKCOB TECHO IEPEIUIETaeTCA C UHBIMU CPEACTBAMU IPEIyHNpPEXICHUS U IPOTUBOACH-
CTBHSI KOPPYIILIUH, HCTIOJIB3YyEeMBIMU 00pa30BaTeIbHBIMI OPraHU3alUsAMH. TakKe OTMeJaeTcsi, 9To I10-
JIOXKEHMS, COJEep KaIlUecs B ATUUECKUX KOJAEKCaX, yTPauuBalOT CBOIO IPHUPOAY U «IIE€pepacTaror» B
HOPMBI TIPaBOBBIE.

KnioueBble cjoBa: koppynuus, o0pa3oBaTelbHas OpraHu3alys, Bbicliee 00pa3oBaHUe, IPo-
THUBOJICHCTBHE KOPPYIIIIUH, KOJIEKC THKU

KonpuKT HHTepecoB. ABTOPBI 3asBJIAIOT 00 OTCYTCTBUU KOH(IUKTA HHTEPECOB.

© I'agos A.B., Slctpe6or O.A., 2020.
@ ® This work is licensed under a Creative Commons Attribution 4.0 International License
ov https://creativecommons.org/licenses/by/4.0
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Abstract. The purpose of the article is to analyze such a relatively new legal means of com-
bating corruption as codes of ethics. The authors note the harm caused by corruption in higher educa-
tion; they point out that such harm is cumulative. It is noted that currently the legislation is not limited
to combating corruption in public authorities. The anti-corruption law since 2012 defines the obligation
of each organization to take measures to combat corruption and take the necessary measures to do so.
The authors conclude that more and more attention is being paid to the proper performance of this duty
by organizations. At the same time, the mechanism for implementing provisions of ethical codes is
closely intertwined with other anti-corruption tools used by universities. It is also noted that the provi-
sions contained in the ethical codes lose their nature and “grow” into legal norms.
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Beenenue. IlocranoBka npodJieMbl

Poccuiickas mpaBoBasi cuCTeMa B MOCJIEIHUE TOMBI CAeNaNa CyIIeCTBEHHbII
MPOPHIB B 4aCTH (POPMUPOBAHUS KOPITyCa HOPMATHBHBIX IOJOKCHHUNA, HATIPABICHHBIX
KaK Ha MPEBEHIMIO KOPPYIIMOHHBIX MPOSIBICHUN B pa3nu4HbIX cepax oOmiecTBeH-
HOW M TOCYJapCTBEHHOM JKM3HHU, TaK M Ha YCTaHOBIJIEHHE OTBETCTBEHHOCTH 3a KOp-
PYIIMOHHBIE MPAaBOHAPYLICHUs. B HMCCIenoBaHMAX CHPABEIMBO OTMEUAETCs, YTO
«IIPOTHBOACUCTBUE KOPPYNIMH U 00prOa ¢ Hel mpuodpenu B Poccuu cuCTeMHBIN U
HacTynatenbHbli xapakrepy (Khabrieva, 2016:21).

DTOT BBIBOJ] KacaeTcsl Kak CUTYallud B CTpaHe B 1EJIOM (BO Bcex cdepax), Tak
u B cepe o0pa3oBaHUs U HAYKH B YACTHOCTH.

Hecmotps Ha To, uTo cdepa Bbicuiero oOpazoBaHus He SBISETCS (MO pa3iny-
HBIM J0KIazam®) Hanbosee mpobneMHoOl cepoil ¢ TOUKH 3PEHHs paCHpPOCTPAHEHHS
KOPPYHNIIMOHHOTO TIoBeieHus (oTMeTuM, 4To B 2019 1. MHUHHCTEpCTBO HAyKH U BBIC-
mero oopasoBanus Poccuiickoit @eneparnmu monyqriio okoio 600 oOparieHnii ¢ xa-
n06aMH Ha KOppymuuio?!), TeM He MeHee, KaK OTMEYAlOT MCCIeI0BATENH, TIPOOIEMbI
MIPOTHBOACHCTBHSI KOPPYMIIUU B HEHl yXKe JATUTEIbHOE BpeMs OCTalOTCs B (POKyce aK-
TUBHOTO BHUMaHHUS CO CTOPOHBI OPraHOB T'OCYJAapCTBEHHOM BJIACTH, MHCTUTYTOB
IPaXKIaHCKOro 0o0mecTBa, odmecTBeHHbIX opranusanuii (Plyugina, 2016:123-124)
(oTMETHM, YTO KOPPYIIHUS B 00pa30BaHUU SABISETCS OOLIEMHPOBON MPOOIEMOH, a He
TOJILKO POCCHICKOI). MOKHO BCTPETUTH OLEHKH, COIJIACHO KOTOPBIM B HACTOSIIEE
BpeMs B 3TOH cdepe HeT opraHmu3aiuii, CBOOOIHBIX OT OTACIbHBIX MPOSBICHUN WIH
oT ouaroB Koppymuuu (Stavilo, 2008). 3xaech, BupodyeM, BaXKHbI HE KOJIHMYECTBECHHBIE
orieHkH. Koppynimst OTHOCUTCSI K YUCITy TaKHX SIBJICHHUN, O KOTOPBIX CYAST HE TI0
CTaTUCTHKE, a 110 TOMY, YTO TpakJaHe HAOIIOAAIOT B PEATbHON JKU3HHU, B TOM YHCIIE
gyeprasi CIOKEThl U3 CPEeACTB MaccoBoi mHGpopmauuu. OAUH pa3, CTOJKHYBIIHUCH C
HETaTUBHBIMH NPUMEpaMH, TPaKAaHe, KaK MPaBUiIo, MPOCIHUPYIOT UX Ha BCIO CHCTe-
My oOpa3oBaHusl B 1eqoM. HemapoM conmonoru JTOBOJBHO JAaBHO MOAMETUIM — B
0OIIECTBEHHOM CO3HAaHUHM OOpa3oBaHME — OJHA W3 HambOoyiee KOPPYMIHPOBAHHBIX
cdep (Gorshkov, Markin 2012: 225).

[TpuunH U1 TaKOrO BOCHPUSATHS HEMAJIO: Jake Oerfiblii aHaau3 CpelcTB Mac-
COBOM MH(OPMAITUH 32 MOCEeIHUE TOIbI IO3BOISIET COOPATh MECATKU (€CIIM HE COTHH)

3 Cm.: TenmpokypaTypa Ha3Bajia JIHEPOB MO YPOBHIO KOPPYMIMH — CHIIOBHMKH, CYIIbl, MCTIONHHUTEILHAS
BJIacTh, available at: https://pasmi.ru/archive/245653/ (Accessed 13 January 2020).

4CM.: MunoGpHayku monyumsio okono 600 obpaumieHuil ¢ sxkanobamum Ha Koppymuuio, available at:
https://ria.ru/20191204/1561936578.html (Accessed 01 February 2020).

5 3neck Henp3a He npusecty caosa Vincent R. Johnson nmo sTomy nosoy, ckasanusie B pa6ote 2008 r.: «In
every educational institution, in every country and generation, there is a struggle between corrupt practices
and the continuing quest for high ethical standards», cm.: (Johnson, 2008:1)). CymiecTByOT U OIyOJIHKOBBI-
BAIOTCs CIIEIHAIBHbBIE HCCIEIOBAHUS 10 ATUM BOIpocaM, K npumepy, cM.: (Glendinning, Orim, King, 2019;
Heyneman, 2004:637-648).
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MaTepHuaioB (cooOImeHuit) o (akrax KOppyniuu B 0Opa3oBaTENbHBIX OpraHU3ALMUSX,
KOTOpBIC B a0COJFOTHOM OOJIBIIIMHCTBE CITy4aeB 3aKaHYMBAOTCSI BHIHECCHUEM OOBUHH-
TENLHBIX TIPUTroBOpoB. Hanbosee 00111ecTBEHHO-0MaCHBIE KOPPYIIIMOHHBIC HAPYIICHUS
B cpepe BBICIIECro 00pa30BaHUs MOKHO CTPYIIITAPOBATH CIICIYIONM 00pa3oM:

— B3SITOYHUYECTBO M KOMMEPUECKHUI MOJKYII 32 cady SK3aMeHa, IMOCTyIuIe-
HHE B 00pa3oBaTebHyIO0 OpraHusanuio u npouee’. IIpuMepos Takoro poja abcomoT-
HOe OONBIIMHCTBO, U (alyia Aen 3[4ech HE OTIMYACTCS OPUIHHAIBHOCTBIO OT roja
K TOJLy: MOXHO TTOCMOTpeTh uMeromuecs mpumepst 2013 1.7, 2017 1.8, u npomnoro —

2019 r.%; Takue neWCTBHS YacTo COIPSIKEHBI C nomtorom™’;

6 Vccnenoatenu mpo6iieM KOPPYIIUH yKAa3bIBAKOT, UTO B3SATKH SABJSIOTCS «OCHOBHBIM TIPOSBIEHHEM KOp-
pyniwmuy» B chepe obpasosanus, cM.: (Damaskin, 2009:15).

7 «...Cobpannbie [1laxyHCKUM MEKPAOHHBIM CIECTBEHHBIM OT/eN0M CIIEICTBEHHOTO KOMHTETA JTOKA3aTENb-
CTBA MPU3HAHBI CyJOM JOCTaTOYHBIMU JUTS BBIHECEHHMS IIPUTOBOpa ObIBIIeMy aupektopy lllaxyHckoro ¢mmana
BV3a, ooBrunsieMoro B norydeHnu B3sTku. Kak coobmaer npecc-ciyx6a CY CK P® o Hmkeroponckoii obia-
CTH, CIICICTBHEM U CYIIOM YCTaHOBJIEHO, uTo 25 deBpans 2013 roga AupekTop yueOHOTO 3aBEICHHUS, HAXOSICh
Ha pabodem MmecTe B momereHun IllaxyHckoro ¢uiiana BBICIIET0 y4eOHOTO 3aBEIEHHUS, PACIONIOKEHHOTO B
[axyHbe, moTy4mIa OT CTYIEHTOB MO CIIENHAIHOCTH «DHUHAHCH M KPeIuT» depe3 MOCPEAHHKA B3STKY B pas-
Mepe 50 ThICsY pyOiIeit 3a yCHenHyro cady rocyIapcTBEHHOTO SK3aMeHa U 3aIlUTy JUIUIOMHBIX padot. [Ipu-
TOBOPOM Cy/ia MOACYANMON OBUIO Ha3HAYEHO HaKa3aHWe B BHAe mTpada B cymme 1,5 MuiutioHa pyonei» (cm.:
Jupexrop ¢unmana By3a B Hinkeroponckoil 0071acTv mpu3HaIM BHHOBHOM BO B3sTOYHHYECTBe, available at:
http://newsroom24.ru/news/criminal/72266/?sphrase_id=300373 (Accessed 13 December 2019).

8 «...Ha ckaMbe TOJICY/TMMBIX OKA3aJICs JOMEHT Kadeapsl «O60pyI0BaHHE M TEXHOJIOTHS CBAPOYHOTO TPOU3-
BojctBay ¢mmana JII'TY B Taranpore. Ero oOBHHWIN B IOJyd4eHHHN B3TKH M MolleHHU4YecTBe. [1o Bepcun
cnenctBus, 31 Aneaps s3mozo 200a npenodasameib NOIYYUL Om CHyoeHma oenvau 3a «coauyy sksamena. Tpu
omMmemxuU, NPOCMAsIeHHble UM 8 3a4emHYI0 KHUNMCKY, hedazoe oyenun ¢ 20 muicau 500 pyoneu. Cmyoenmy oH
CO00WUT, YUMO MOdcem makxice NOCOOeUCMB08aMyb 8 NOIOICUMENbHOU coaye U OpyeUux OUCYUNIUH, KOMOopble
cam He npenooasan. B 3TOT e eHb MOTydui OT y4amerocs emte 22 toicstan 500 py0ieit, HO Bckope ObLI 3a-
JiepikaH COTPYAHUKAaMH NoiuIuu. [ToacyIMMoro mpuroBOpHiIM K YETHIPEM roJaM JIMIIEHHs CBOOOIBI C OT-
ObIBaHHEM HaKa3aHHsl B UCIIPABHUTEIBHOW KOJIOHMHM OOIIero pexxuma. Takxke eMy TpH roja 3aIpeiieHo npe-
nojasathk, — cooduan B PoctoBckoM obGmactHoM cyne» (cm.: Mimoxuna /1. [IpenogaBaTtens HJOHCKOTO By3a
OCYIXKJIeH 3a B3sTKY, available at: https://161.ru/text/gorod/51654771/, 4 nexabpst 2017).

9 «JIONEHT arpapHOTO YHHWBEPCUTETA 32 B3ATKH CTABHJ ONEHKH cTydeHTam. Kak coobmmmm B CoBeTCKOM
paiioHHOM cyze, TOoleHT Kadeapsl «Dumocopuu, MOJUTONOTHH U TpaBay Boil'AY... momydan B3STKH OT
CTY/IEHTOB Uepe3 MoCcpeJHNKa. 3a JIEHEKHOE BO3HATPaX/ICHHE MpenoiaBaTelb (aKyIbTeTa cepBUCa U TypH3-
Ma MIpUHAMANT dK3aMeHbl. Pa3mep B3saTkn He mpeBbiman 10 Teicsta py6neit. [IpotuBomnpaBHas OesTeNbHOCTH
nperoaBatesst OblIa MpecedyeHa COTPYJHUKAMU OT/Iella SKOHOMUUECKOH Oe30ITaCHOCTH M MIPOTUBOACHCTBHS
xoppynuuu I'Y MBJI coBmecTHO ¢ komuteramu u3 Y@®CB. PacciienoBannem 3aHUMAIICS peTHOHANIBHBIN clielt-
cTBeHHBI KoMuTeT. HakanyHe CoBeTCKuil pallOHHBIH CyZ OIJIacHJ IPHUIOBOP.... 32 B3STKHU... OTIEJNAJICS
mrpadom B pasmepe 150 Teicsu pyOuneit» (cm.: AOpamoB A. Bonrorpaackmii mpemopaBaTeib 3aIUIaTHT
urrpad 3a B3stkH, available at: https://volga-kaspiy.ru/courtroom/volgogradskiy-prepodavatel-zaplatit-shtraf-
za-vzyatki.html (7 ®espans 2019 r.)).

10 «B Marnutoropcke YensOuHCKOlH 06IacTH MpenojiaBaTelb YHHBEPCHTETa CTABMI CTYJEHTaM 3a4eThl 3a
JIeHbI'H. PemenneM cyia My)K4IMHE Ha3HAUYeHO YrOJOBHO-TIPaBOBOE HakasaHwe. OO0 3ToM coolmuinm B mpecc-
CIryk0e pernoHaIBLHON NPOKypaTypel. B JIeHHHCKOM paifOHHOM Cyze yCTAHOBJIEHO, YTO CTAPIIMH IperoaBa-
Tenb kKadenpsl «CrnopTuBHoe coBepiueHcTBoBaHue» MI'TY nmenn HocoBa. .. moyduin Menkue B3sSTKU OT HSTH
CTyZIeHTOB Ha o0uyto cymmy 3900 py6neid. Ilocie 3Toro My)xunHa BHEC B JJOKYMEHTBI JIOXKHbIE CBEACHHS O
cmade ctyaeHTamu 3adeta. CyJ mpu3Hai npenoaaBaresis BAHOBHBIM 10 yacTH 1 cratei 291.2 YK PD «menkoe
B3ATOUHMYECTBO» M YacTH 1 cratbn 292 YK P® «cmy)keOHBII MOATION 1 Ha3HAYMI HaKa3aHHE B BUE mTpada B
pasmepe 20 Teicsa pyoiein» (cm.: [Ipemogasarenss MI'TY moiimanu Ha B3siTkax, available at: https://telefakt.ru/
lenta/prepodavatelya_mgtu_pojmali_na_vzyatkax.html (16 mast 2019 r.)).
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— TMOJIyYEeHHE JIEHEKHBIX CPEACTB 3a cllady 3K3aMEHOB WJIM TIOCPEIHUIECTBO
B MOJIYYCHUU JEHEKHBIX CPEJICTB JIMIIOM, OT KOTOPOTO 3aBUCHUT OILIEHKA dK3aMeHye-
MOTO TpU OTCYTCTBUHM pPEaJbHOW BO3MOXKHOCTH BIMSHHS (KBaIU(UIHPYETCS Kak
MOIIICHHUYECTBO B PAKTHUKE);

— Pa3IUYHOrO POAa HAPYIICHHUS NPU OCYLIECTBICHUHU 3aKyITOYHOU JesATelb-
HOCTH M3 YHCJIa TeX, YTO BBI3BaHbBI pealbHBIM KOH()IMKTOM HHTEPECOB;

— XUILEHUE JCHEKHBIX CPEJCTB Yepe3 X HAUMCIICHUE U BBIIUIATY «MEPTBBIM
JTyIlIamy UM Yepe3 MOBBIIIEHHbIE IPEMHUH C BO3BPAIIEHUEM YaCTU TaKUX CPEACTB Op-
raHU3aTopaM KOPPYMHIMOHHBIX CXEM (TaKhe HapyIIeHHsS B HACTOAIIECE BpeMs KBaJu-
(buIupyIoTCcs Kak MOIIEHHUYECTBO). B kadecTBe mpumepa MOKHO MPHUBECTU HEIaB-
HUU IpUMeEp C 3aJiepKaHleM PyKOBOJCTBA OJTHOTO U3 By30B BopoHnexa, rae «mo Bep-
CHH CJIEIICTBHUS, PEKTOP B TEUCHHE TISATH JIET TOTy4asl OT MOJIYTOpa NECATKOB MOAUU-
HEHHBIX... HATMYHBIMY BBITMCAHHBIE UM IPEMHH B OOMEH Ha TOKPOBHTENLCTBON .

Bpen ot xoppynuunu B BeIcIIeM 00pa3oBaHuM (BIIPOYEM, KaK U B 00pa30BaHUU
BOOOIIIE) UMEET KyMYyJIATUBHBIN XapakTep.

Ha mepBbIii B3I, iepel HaMu 0OBIYHBIC SKOHOMHYECKHE TIoTepu. Ha camom
JieNie Bpel 3HAUUTENIbHO OOJIbIIE U «UIMHHEE» 110 BpEMEHU BO3AeHCTBHS. OTaeNbHbIE
aBTOPBI YKa3bIBAIOT, YTO TAKOH BpEJl BHIPAXKAETCS B ATUUECKUX MOTEPSIX, NOJPHIBE MO-
panbHbIX ycroes obmectra (Aliev, Solovykh, 2019:46-50).

Ho cutyanus eme Xxysxe: KOppynuusi BelAe€T K MOSBICHHUIO JUI, JHIIb (Gop-
MaJbHO BJAJCIONIMX HEOOXOJUMBIMU KBaTU(UKALMOHHBIMU HAaBBIKAMH, 3HAHUSMHU.
B pesynbraTte Takue suna, monanas B NpoQecCHOHANBHYIO Cpeldy, B KOTOPOil ocy-
HIECTBIISIOTCS BRICOKOPUCKOBBIC BHIIBI JICATEIBHOCTH, MTOJABEPTalOT OMACHOCTH KHU3Hb
u 3110poBbe mozei. Koppymius B BeiciieM 00pa30BaHUM BelET K MOCTOSHHOMY BOC-
MIPOM3BOJICTBY TAKOTO POJA «CHEIUAINCTOBY, YTO IOMUMO MPOYETO CIIYKUT IEMOTHU-
BUPYIOIIMM HEKOTOPBIE HCCIIEAOBATENH 37ECh HCHOJB3YIOT CIOBO «IEMOPATH3YIO-
mmm» (Johnson, 2008:4) dakropom (st AEHCTBUTEIHHO TANAHTIMBOW MOJIOJCKHU
(kak oOydaromuxcs, Tak U Openoaapareneii’?), HeBO3MOKHOCTH POCTA TATAHTIMBEIX
u npodeccuoHaNbHbIX criennanuctoB. [skerox B. Konoako, monbckuii 5KOHOMHCT,
uccienyst mpodaeMbl SKOHOMHUK MEPEXOJHOr0 Mepuo/ia, OLICHUBAsi BPEll OT KOPPYII-
WU 75 SKOHOMHKH B IIEJIOM, CPEIU MPOYEro KOHCTATUPOBAJ, YTO «KOPPYIIIHUS
0cIabIIsIeT MOTHUBAIIMIO»; OH OTMEYAJI, 9YTO KOPPYIIIIHS BICYET CHUKECHHUE CTPEMIICHHS
HATPSHDKEHHO TPYAUTHCS U YBaXKaTh 3aKOHBD», B KOHEYHOM UTOTe, 3amedaeT I sxerox
B. Konoako, 3T0 MOXKET «CKa3amuvcs HA Kauecmee 4enoseueckoeo Kanumaid, ympa-
mueuieco cmumyivl K cogepuiencmeosanuto ceoux naswvikos» (Kolodko, 2000:162)
(TaHHBI aBTOp B OTHOIICHWH BpeJa KOPPYMIHU TaKXKe HMCIOJIh30BaJ BBIPAKCHHE
«KOPPYHIHMS — 3TO 0OPEUYEHHOCTb HAACKI).

1 Cm.: Kanammnukos C., IletkoB A. Pekrop npemupoBan cebs 3a cueT NOJYMHEHHBIX, available at:
https://www.kommersant.ru/doc/4275475 (Accessed 07 March 2020).

120 memortuBHpyromem BausHEE Koppymmu Takxke cM.: (Khabrieva, 2012:499 — 508), aBTops! riaBel —
A.B. T'abos, A.E. MOJIOTHHKOB.
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[TocnencTBrue KOppynuuu B BhICIIEM OOpa30BaHUM — CHIDKEHUE JOBEPHUS
K chepe oOpa3oBaHMs, KaK y TpakJaH, TaK U Y MHOCTPAHIIEB — IMOTEHIIUATBHBIX
aOUTYpPHEHTOB POCCHUUCKHX O0Opa3oBaTelbHbIX opranu3anuid. Kak ormewaer Cru-
BeH. 1. XeiitHeMaH, «B pslle ciydaeB KOPPYIIHS HACTOJIBKO MPOHUKAET BO Bee ce-
pBl YHUBEPCUTETCKON AESATENBHOCTH, YTO JOBEPUE K pe3yJjbTaTaM HCCIEI0BaHUI
U BBIIAHHBIM JUIUIOMaM OKa3bIBaeTcs Moj BompocoM. ClencTBHEM 3TOr0 CTaHO-
BUTCS CHM)KEHHME PEHTAa0ENbHOCTH UHBECTULIMH B c(hepy BbICIIEro 00Opa3oBaHUs Kak
OTJIENBHBIX JIIOZCH, TaK U 00IIECTBA B LEIIOM. AKademMuueckas penymayus HeKomo-
PbIX CIMPAH HACMONbKO UCHOPYEHA, YMO NOO 8ONPOCOM HAXOOUMCS KAK KAYecmeo
BbIOAHHLIX 6 DMUX CMPAHAX OUNIOMO8, maxk u kasecmeo 6y306» (Heyneman,
2014:8). Pe3ynbTarhl 3TOr0 — HE MPOCTO MPSIMbIE IKOHOMUYECKUE TTOTEpU sl 00-
pa3zoBaTeNIbHBIX OpPTaHM3alil U OrO/KeTa, HO U CHIKEHHE KOHKYPEHTOCTIOCOOHO-
CTH CTpPaHbl B IIE€JIOM, CHIDKEHHE BO3MOXKHOCTEH €€ BIIMSHHS Ha OKPYKAIOIIHA
MHUpP®3, yMeHbIIEHNE e «MATKOM CHITBD.

Crennduka xoppyniuu B chepe o0pa3oBaHUsS COCTOUT B TOM, YTO KOPPYII-
LIMOHHBIE CBS3M CKJIAJBIBAIOTCS B T€UEHHME JUIMTEIBHOIO MEPUOJIa BPEMEHH M OXBa-
THIBAIOT 3HAYUTEJIBHOE KOJIMYECTBO YYAaCTHMKOB KaK BHYTPU OpraHu3alldd, OCYy-
LIECTBIISAIOLIEH 00pa30oBaTeNbHYIO AEATENbHOCTD, TaK U BHE ee. MccnenoBarenu mpo-
65eM npoTuBoAeicTBUA Koppynuuu B oopazoBanuu (M.B. [Tnroruna), mia ksanudu-
Kalluy KOPPYIIMH B 3TOM cepe UCIONB3YIOT ClIoBa «cUCTeMHBINH xapakTtep» (Putilo,
Volkova 2015:222). VIMeHHO MO3TOMY JIsi POTUBOJACUCTBUS KOPPYIIIMU HEOOXO-
IMMa CHUCTEeMHas paboTa C BOBJICUEHHEM B HEE U IperojaBaTeneii, 1 00yJyaromuxcs.
CosepmenHo mpasunbHo moaMetun M.M. Kotiokos!®, oTseuas Ha Bompoc o ToM,
BO3MOYKHO JIM ICKOPEHUTHh KOPPYIIIMIO B By3aX, YTO paboTa 1o u30aBICHUIO OT KOp-
pyNuMU — 3TO A0POra BCErja ¢ ABYCTOPOHHHMM JIBUKEHHUEM — CO B3ITOYHUYECTBOM
JOJDKHBI OOPOTHCSI KaK CTYJCHTHI, TaK W MPENOoJaBaTeN; C OAHON CTOPOHBI, K B3f-
TOYHHUYECTBY JIOJKHBI HETEPIMMO OTHOCUTBHCS B CaMOM IPENOJIaBaTEIbCKOM CO00-
LIECTBE, a C IPYroil — CTYAEHTHI JOJKHBI MOHUMATh, YTO 3TO HE €CTh Ta MPAKTUKA,
KOTOPOH HyKHO MPUIEPKUBATHCS ™.

OnHO U3 MPAaBOBBIX CPEACTB, MPEACTABISAIONIMX KaK pa3 MpUMep Takou J10po-
TH C IBYCTOPOHHUM JIBUKECHHEM — BHYTpPEHHHE (JIOKAJIbHBIE) TOKYMEHTHI 00pa3oBa-

13 HpaKTI/I‘IBCKI/I 06HII/IM CTaJI0 IOHUMAHHUC 06paSOBaHI/IH CCrogHA Kak OZ[HOfI U3 CTaTbU 3KCIIOPTA U KakK CIIO-
coba mepeMeleHns Ha TePPUTOPHIO OIPEIeICHHbBIX rOCYIapCTB TanaHTimBoi Mooneku: «High school as an
instrument of international competition. The global market of educational services, higher education has be-
come an international business, and the export of educational services has become a significant sector of
economies of different countries. Modern universities have become a way of attraction of young people from
wide ranges of education, selection of them, general cultural and vocational training. Educational migration
allows countries with an aging population and its natural decrease (Europe, Canada and others) to support the
population and provide high quality human capital» cm.: (Efimov, Lapteva, 2011:149).

14 Ha ToT MOMeHT — MHUHHMCTp BEICIIEro 06pa3oBanus U Hayku Poccuiickoii @enepanum.

15 MunoOpHayku moiyumwio okojo 600 of6pamenuii ¢ kanobamu Ha Koppynuuio, available at:
https://ria.ru/20191204/1561936578.html (Accessed 01 February 2020).
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TENbHBIX OpPraHu3alui, 1EeJbI0 KOTOPBIX SIBJISETCS YCTAHOBJIEHHWE STUYECKUX HOPM
MOBEACHHUS.

IIpaBoBasi npupoaa JOKAJIbHBIX JIOKYMEHTOB, COIEPKAIIUX ITHUECKHE HOPMBI.
IIpumepsl npuMeHeHU s

WHTepecHo, YTO M3HAYAIBHO, KOTZIa CO37aBajOCh COBPEMEHHOE 3aKOHOMA-
TEJNBCTBO O MPOTUBOJCHCTBUN KOPPYMIMK, HUYETO HE MPEIBEIaIo pocTa HHTepeca
K TaKOMY WHCTpYMeHTY. OT4acTu MOTOMY, YTO KOPPYIIIUS paccMaTpHUBaiach mpuMe-
HHUTENbHO K cepe roCyIapcTBEHHON U MyHHIMIAILHOM CITyKObI'®, COOTBETCTBEHHO,
CO3/IaHME CUCTEMBI MPOTUBOACHUCTBUS KOPPYIIIMHM Ha YPOBHE OpraHu3anuu (Kak ous-
HEC-OpraHu3aliy, TaK U OpraHu3aluy OIOKETHOM, HO HE BXOJALIEH B CUCTEMY Op-
raHoB BJIACTH) HE IIPeTyCMaTPHBAIHCE .

Opnnaxo yxe B 2012 r. B 3akoHe 0 MPOTUBOJECHCTBUN KOPPYILMH (Ha OCHOBA-
HHHM, B TOM YHCIIEe, pa3pabOTOK YUEHBIX — MPABOBEAOB M PEKOMEHALUI HAyqHOTO CO-
obmecrea (Khabrieva (ed.), 2012:535-536, aBtops! raBesl — A.B. I'aboB, A.E. Mo-
notaukoB), (Vlasenko (ed.), 2012:181, aBtopsl riaBel — A.B. I'a6os, A.E. Moinot-
HUKOB) TOSBUJINCH HOPMBI, 00S3BIBAIOIINE OpPraHU3aluy (IOpUINUECKUE JIUIA) «pa3-
pabarbIBaTh M NPUHUMATH MEPHI MO MPEAYNPEKACHUIO Koppynuumn» (cT. 13.3 3akoHa
o nporuBoeiicTeun koppynuun) (Khabrieva (ed.), 2018:371—379).

CornacHo yKa3aHHOH CTaTb€, MEpbI N0 IPEAYNPEKICHUIO KOPPYILUH, MPHU-
HUMAaeMble B OPraHU3allid, MOTYT BKIIOYATh:

— OmIpeJeNieHre MOAPa3IeICHUA WIH JODKHOCTHBIX JIMI], OTBETCTBEHHBIX 3a
NpOPUIAKTUKY KOPPYIIIMOHHBIX U MHBIX PABOHAPYIICHUN;

— COTPYAHUYECTBO OPTaHU3AIMH C TIPABOOXPAHUTEIHHBIMU OpraHaMHU;

— pa3paboTKy M BHEAPEHWE B MPAKTUKY CTAaHIAPTOB U IPOLENyp, HAIpaB-
JICHHBIX Ha o0ecreueHne J00pOoCcCOBECTHOM PabOThl OPTaHU3AIINN;

— npuHAmMUe KOOeKca dSMUKU U CIYyHceOH020 nogedenus pabomHUKO8 Op2aHU-
3ayuu,;

— MPEIOTBPAIICHUE U YPETYTUPOBaHNE KOH(IMKTa HHTEPECOB;

— HEJIOINYIIEHUE COCTaBJIEHUs] Heo(UIMaTbHON OTUYETHOCTH M HCIOJIb30Ba-
HUS IOJACTBHBIX JIOKYyMEHTOB.

Kak BuIHO M3 NMpuUBEIEHHOTO (PparMeHTa, OpraHu3anusM ObUT JTaH BBHIOOD
B YaCTH NMPUMEHEHUS YKa3aHHBIX Mep 10 MPOTHBOACHCTBHIO KOPPYIIIMH; KOHKPET-

6 To ecTh MCTIONB30BATOCH TPAIUIMOHHOE TIOHUMAHHE KOPPYTIIMH KaK SIBIICHHS, BO3HUKAIOIIETO B CBS3H
C MCHOJIb30BaHHUEM CITy>KEOHOTO TOJIOKEHHS Ha FOCY1apCTBEHHOM ciryk6e. COOTBETCTBYIOIINE ONpPEAEIECHUS
KOPPYILHUH JIETKO HaHTH BO MHOXECTBE paboT (K mpUMepy, KOPPYIILHs — «HCHOJIb30BaHHUE IOCYIapCTBEH-
HOH JOJDKHOCTH B JIMYHBIX LEIAX», cM.: (Campos, Pradhan, 2010:38).

17 Cm. nepponauanbHyio penakiuio DenepanbHoro 3akona ot 25 aexadps 2008 r. Ne 273-®3 «O npoTuBo-
neiictBuu koppymiuu» // Cobpanue 3akoHomaresnbetBa PO. 2008. Ne 52 (4. 1). Cr. 6228 (nanee — 3akoH
0 TIPOTUBOJCHCTBHH KOPPYIIHK), HalmoHanbHbIH 11aH npoTuBoaeicTBrs koppynuu Ha 2010-2011 romsr,
yrBepkaeHHbl [Ipesunenrom PD ot 31 urosst 2008 r. Ne IIp-1568 u psin UHBIX JOKYMEHTOB.
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HbIE€ MEpPHI HE HABS3BIBAINCH OPTaHU3ALMUAM, K MPUMEPY, OHH MOTJIH (HO HE OBbLIN
0053aHbI) IPUHATH COOTBETCTBYIONIHUI KOJIeKC STHKM S,

JanpHedmum pa3BuTHEM 3TOro cpeiacrBa cran Yka3 Ilpesupenta Poccuii-
ckoit @depepanun ot 2 ampenst 2013 1. Ne 309 «O Mepax mo peanuzanu OTIEIbHBIX
nosockeHnit depepanbHOro 3aKkoHa «O MPOTUBOACUCTBUU KOPPYHIUH» (I, «O»
. 25). OtuM akTOM MUHHCTEPCTBY TpyAa U colnanbHou 3amuTsl Poccuiickoit Oene-
pauuu ObLIO MOPYYSHO COBMECTHO C 3aMHTEPECOBAaHHBIMH (heiepabHBIMUA OpraHaMu
WCTIOJIHUTEIBHOW BIIACTH W OHM3HEC-OOBEIMHEHUSIMH «IOJATOTOBHTH METOANYECKUE
PEKOMEHJalUU 110 BONIPOCcaM, KacarolUMcs MPEayIpexXIeHUsl KOPPYILUHU, B COOTBET-
cTBUU co cTaTheil 13.3 PenepanbHOro 3akoHa «O NpOTUBOAEHCTBUN KOPPYILIUID.

CootsercTBytomue «MeToaudyeckre peKOMeHauK 110 pa3paboTKe U MPUHS-
THIO OPTaHHM3AIMAMH MEp MO TPEAYNPEKICHUIO M MPOTUBOACHCTBUIO KOPPYILIHIDY
(manee — MeToauueckue peKOMEHIAIMK) ObLIM YTBEPKAE€HB MUHUCTEPCTBOM TpY-
71a ¥ COIMaNbHOI 3ammThl Poccuiickoit ®eneparmu 8 HostOps 2013 1.1°

B Mertoandeckux pexkoMeHAAlUsIX pa3paboTKa M MPUHATHE KOAEKCAa ITHUKU
U CITyeOHOTO TIOBEIeHUST Ppa0OTHUKOB OpPraHU3alliy ObllIa OTHECCHA K YHCITY TPOBO-
JUMBIX OpraHM3alUeil aHTUKOPPYNIIMOHHBIX MEPONPHUSATHHA, JJIEMEHTOM KOpIOpa-
TUBHOU KyJbTYPbI OpraHU3aLUH.

B oTHOmIEHUM coaepaxaHus KOAEKCa 3TUKU OTMEUaNoCh, YTO OH «HUMeeT 00-
Jiee IUPOKUN CHEKTP JACHCTBHSI, YeM PETyJIUpPOBAHHUE BOMPOCOB, CBSA3AHHBIX HEMO-
CPEACTBEHHO C 3allpeTOM COBEPLICHUs KOPPYNLUOHHBIX IpaBoHapymeHui». Co-
rIacHo MeTon4ecKUM PeKOMEHIAIUSAM B TaKOW KOJEKC CIIeAyeT BKJIIOUUTH IOJIO-
’KEHHUs, YCTAHABJIMBAIOUINE PAJ MPABUI U CTAHAAPTOB MOBEAECHUS pabOTHUKOB, 3a-
TparuBaromuX OO0 STUKY JAEJIOBBIX OTHOIICHUN M HANpPaBJICHHBIX HA (POPMHUPOBA-
HHUE STHYHOTO, TOOPOCOBECTHOTO MOBE/ICHHS PAOOTHUKOB U OPTraHU3alKH B LIEJIOM.

Mertonndeckne peKOMEHIAIMA OTMEYaJIH, YTO KOJIEKC ITHKH U CIy)XKeOHOTro
MOBEJICHUS MOXET 3aKPETUISTh:

— Kak o0IIxe IEeHHOCTH, IPUHIIMITBI U MPaBHUjIa MOBEACHUS (KOTOPBIE MOTYT
OBITh PACKPBITHI U ACTATU3UPOBAHBI IS OTACIBHBIX cpep (BUIOB) AEATEILHOCTH),

— TaK M ClelualIbHbIC, HAPaBJICHHbIC HAa PEryJIHMpPOBaHHUE MOBEACHUS B OT-
nenbHbIX cepax. To ecTb KOJEKC 3TUKHU U CIyKeOHOTr0 IOBEACHUS MOXKET HE TOJIBKO
JEKJIapupOBaTh ONpe/IeleHHbIe IEHHOCTH, IPUHLIUIBI U CTAaHAAPThI OBEJCHUS, HO U
YCmanasnueams npasuia U npoyeoypvl Ux GHeOpeHus 6 NPAKMuKy OesmenbHOCmU
opeanuzayuu.

[Tpu sToM pazpaboTunku MeTOoIUYeCKuX PEeKOMEHIAlNi CIPaBeNINBO yKa-
3bIBAJIM HA TO, YTO COJEpKaHUE KOJAEKCAa STHKH MOXET OBITh 3HAYMTENbHO audde-

18 Haspanue J0KyMeHTa, Kak IyMaeTcs, GONBIIOrO 3HAYEHHS HEe UMEET, BaXHO ero copepxkanue. O pasiuy-
HOTO pojia KoJeKcax moBeeHus takske cM.: (Karpovich, Truntsevskii, 2016:78-102).

19 Cm.: MeTonmueckie peKOMEH/IATAH 10 pa3paboTKe M MPHHATHIO OPTaHU3AIMSIMA Mep IO MPETyperxIe-
HUIO U [IPOTUBOCHCTBHIO KOppymiwmy, available at: https://rosmintrud.ru/docs/mintrud/employment/26 (Ac-
cessed 01 February 2020).
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PEHLIUPOBAHO, B YACTHOCTH «HO CMENeHU JHCeCMKOCMU YCMAHAGIUBAeMOU pe2id-
MeHmayuu.

B wacTHOCTH, yKa3bIBAJIOCH, YTO:

— «C OJTHOM CTOPOHBI, KOJAECKC MOXKET 3aKPENHUTh TOJIbKO OCHOBHBIE I[EHHO-
CTH W NPHUHLUIIBI, KOTOPBbIE OPTaHM3aIlMs HAMEpPEeHa KyJIbTHUBHPOBATh B CBOCH nes-
TEIBHOCTHY;

— «C JIpYrOM CTOPOHBI, KOJEKC MOXKET YCTaHABIMBATh KOHKPETHBIE, 00s13a-
TEJbHBIC JJIS1 COOJIOICHUS MIPABHJIIA TTIOBEICHHS.

CootBeTcTBeHHO, MeTonnyeckue peKOMEHAAlUK yKa3bIBald Ha HEOOXOoIu-
MOCTh Pa3pabOTKH KOJIeKCa OpraHU3allMh «HUCXOJs U3 COOCTBEHHBIX MOTPEOHOCTEH,
3a/1a4 U CHCHU(PUKHU IEATEITHbHOCTI.

WuTepecHo, uto B MeTonndeckux peKOMEHIAINIX UCTIOIb30BaHIE TUTOBBIX
(GbopM TIpH TAaKOM COCTABJICHUU OIICHWBAJIOCh HETaTUBHO («HUCTIOIH30BAHUE THUIIOBBIX
pEILICHUI SBIISETCS HeXKETaTeIbHBIMY ).

OpHako He OTBEPrajoch UCIOIb30BAaHHE TUITMYHBIX ITOAXO00B IS OpraHu3a-
U 13 OJHOU MpodecCHOHATEHOM Cephl ACITETLHOCTH («BMECTE ¢ TEM IPH MO0~
TOBKE CBOETO KOJIEKCa OPraHU3aIMs MOXKET HCIIOIb30BaTh KOACKCHI 3TUKU U CITyKeO-
HOTO TIOBEJICHUS, IPHHATHIC B TAHHOM NPO(EeCcCHOHAIEHOM COOOIIECTBEY ).

[TprMeHUTENbHO K MPOTUBOJCHCTBUIO KOPPYILUHU B cepe oOpa3oBaHUs BO-
mpoc O KOJEKCe OTUKM Hamiel CcBoe  pa3BuTHE B Pexkomenmauumsx
[0 OpraHU3alMd MEPOTPHUITUH, HATIPABJICHHBIX HAa Pa3pa0dO0TKy, NPUHATHE U MTPHMe-
Henne Kopnekca mpodeccnoHanbHOM 3THKM MEJarorudeckuM CooOILIecTBOM, CO00-
HICHHBIX MUCbMOM MuHHCTEpCTBa 00pa3oBanus U Hayku PD ot 6 despans 2014 r.
Ne 09-148 «O HanpaBiieHUN MaTEPHATIOBY.

Otmetnm, uto DenepanbHblii 3akoH oT 29 aekabps 2012 1. Ne 273-03 «O6
obpasoBannu B Poccuiickoit ®enepannn»? (nanee — 3akoH 06 06pa30BaHNK) B Ie-
peuHe 00S3aHHOCTEH MeAaroruyecKrux paOOTHHUKOB MPSIMO yKa3bIBaeT O0S3aHHOCTH
«co0r01aTh MPaBOBbIC, HPABCTBCHHBIC M STUYECKUE HOPMBI, CIIEI0BATh TPEOOBAaHU-
aM nipoeccnonanbHoOM HTHUKU» (CT. 48 3akoHa 00 0Opa3oBaHUN).

VYkazanubeIM Bbillie TucbMoM 2014 T. OBIT JOBENICH 0 CBEACHUS OpraHu3a-
nuii B cpepe oOpazoBanust MojieabHbIN KOJIEKC TPOPECCHOHATBLHON ATUKH Te1aro-
THYECKUX PAOOTHUKOB OpTaHM3AIUi, OCYIIECTBISIONMX 00pa30BaTENbHYIO J1esi-
TETBHOCTD.

CornacHo yka3zaHHOMYy MoJenpHOMY KOJEKCY Menarorndeckue pabOoTHUKU
NPU3BAHBl «UCKITIOUATh JEHCTBHSA, CBA3aHHBIC C BIHMSHHEM KaKHUX-THOO IJIMYHBIX,
MMYIIECTBEHHBIX ((PMHAHCOBBIX) W HMHBIX HMHTEPECOB, MPEMATCTBYIOMUX T0OpOCO-
BECTHOMY HCIIOJIHEHUIO TPYAOBBIX OOS3aHHOCTEW» M «BO3AEP)KUBATHCA OT IMOBEE-
HUS, KOTOPOE MOTJIO Obl BBI3BaTh COMHEHHUE B I0OPOCOBECTHOM HCIIOJHEHUH Te1aro-
THYECKUM PaOOTHUKOM TPYIOBBIX O0s3aHHOCTEH, a Takxke u30erarb KOH(MIMKTHBIX

2 OenepanpHblil 3ak0H 0T 29 mexadps 2012 1. Ne 273-03 «O06 obpazoBanmnu B Poccuiickoit Geneparyum» //
Co0Opanue 3akoHoaatenbcTBa PD. 2012, Ne 53 (u. 1). Cr. 7598.
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CUTYyaIlui, CTIOCOOHBIX HAHECTH ymepO €ro pemyTalud Wi aBTOPUTETY OpraHHu3a-
[IUH, OCYIIECTBIIAIONMIEH 00pa30BaTEIbHYIO AeITEILHOCTEY (II. 8).

OTtaensHO B 3TOM JoKyMeHTe (1. 10) moquepKruBaIoch, 4To «Ieaarorndeckum
pabOTHUKAM HAJUIEKHUT IPUHUMATH MEPHI IO HEAOMYIICHUIO KOPPYIIIHOHHO OITacHO-
ro TIOBEACHUS MEJarorn4eckux pabOTHUKOB, CBOMM JIMYHBIM TOBEACHUEM I10/1aBATh
TIPEMeEp YECTHOCTH, GECTIPUCTPACTHOCTH U CHPABEITHBOCTHN .,

Poccust He sBNsieTCs, K COXKaICHHUIO, TMOHEPOM B 00JIACTH MCIIONB30BAHMS IS
MIPOTUBOACUCTBUS KOPPYMHIMU B 00pa30BaHUU ITHYECKUX HOpM. B mccnenoBanusx u
MPAKTHKE IEJIOTO0 Psijia 3apyOeKHBIX rocynapcTB B Havane — cepeaune 2000-x rr. ObI-
7a 000CHOBaHa HEOOXOIMMOCTh HCIOJB30BAHUS AITHUECKUX HOPM, Hapsly ¢ HOpMa-
MU MpaBoBbIMH, K mpumepy, Vincent R. Johnson (Johnson, 2008) B patcore 2008 r.
ormeuan: «Basic principles for structuring a legal regime to fight corruption in educa-
tion can be drawn from other fields of endeavor raising important issues relating to
ethics in public life... corruption should be fought with a combination of legal and
ethical tools (Beimeneno asropamu. — A.I'., O.51.), including (a) prohibitions of clear-
ly improper conduct, (b) disclosure requirements that expose questionable practices to
public scrutiny, and (c) clear statements of aspirational principles» (Johnson,
2008:23-24).

B pasBUTHEC NPUBCACHHBIX HOPMATHBHBIX AOKYMCHTOB W OOKYMCHTOB, CO-
JIepKallluX pa3bsCHEHUS HOPMATHBHOTO XapakTepa, YKa3bIBAaIOIIUX HAa HEOOXOaU-
MOCTb OCYILECTBJICHHSI MEP MO MPOTUBOJAEHCTBUIO KOPPYIILHUU B OpraHU3alusixX B 1ie-
JJOM U B 06pa3OBaTeJ'H>HBIX opranusanugax B 4YaCTHOCTHU, B IOCJICIHHUEC T'OJbl MbI
HaAO0JI0/TaeM MPAKTUKY CO3/IaHus 00pa30BaTeIbHBIMUA OPTaHU3AIMSIMH BBICIIIETO 00pa-
30BaHUs Pa3IMYHOIO pOJa JIOKAIbHBIX AKTOB, COAEPKAHUEM KOTOPBIX (MHOIZA 3TO
OTpa)kaeTcsl ¥ B HA3BAHHM) SIBJISTIOTCS] STUYECKUE HOPMBI.

[lenpro HacTosmIel pabOTHl HE SBISICTCS MOJIHOIICHHBIN aHAIN3 BCEX MPUHS-
TBIX B 00pa30BaTEIbHBIX OpraHU3alusIX POccHU KOIEKCOB STHKH, MBI JIUIIb XOTEIN
OBl OCBETUTHh HECKOJIKO MPHUHIUITHAIBHBIX MOMEHTOB, CBSI3aHHBIX C MPHUHATHEM, pe-
anu3almen yKa3aHHbIX KOJIEKCOB.

BO-HepBBIX, IMpaKTUKa IMPHUHATUA TaKUX OOKYMCHTOB KaK JJIA ueneﬁ HCIIOJI-
HCHHA IMPABOBLIX HOPM M PA3JIMYHOI0 poaa paSBHCHCHI/If/'I, HOCAIIUX HOpMaTHBHBIﬁ
XapakTep, Tak M Ui Ieseil MpeaynpekaeHus: KOppyniuuu B 00pa3oBaTebHON opra-
HU3AIUN «HAJIOKUJIACh» Ha MPAKTUKY HCIOJE30BAaHUS JIOKAIBHBIX aKTOB OpraHU3a-
LU, COAEPKAIUX ATHYECKUE HOPMBI, I MHCTUTYLHOHAIU3ALUU OIpPEIeICHHON
MpaBOBOM KyJbTyphl B opranuzanuu (Tuguz, Lyausheva, 2013). B otaensHbIX pado-
TaX 00 TUYECKOM KOJEKCE TOBOPHIIOCH KaK 00 «OCHOBOIIOJATalOMIeM JOKYMEHTE
KOPIOPATUBHON KYyJIbTYpbl OpPraHU3alldn»; OTMEYaNIOCh, YTO «IIOSBJIEHUE B COBpE-

2L OrMeTuM, 4TO MOCKe co3aaHus MuHUCTEpCTBa npocBelienus Poccuiickoit Menepauuu aeiicTBEE 3TOro
JIOKyMeHTa OBbLIO 3aMEHEHO Ha COOCTBEHHBIN (cM.: mucbMo Munnpocsenienns: Poceun, ITpodeorosa pabot-
HHUKOB HapoaHOTo oOpa3oBanus U Hayku P® ot 20 asrycra 2019 r. Ne 1I1-941/06/484 «O npumepHOM I10-
JI0)KEHHUH 0 HOpMax MpoQecCHOHATBHON ITHKY MeJarOrn4ecKUX PaOOTHHKOBY ).
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MEHHOW POCCUIICKOM EHCTBUTEIBHOCTH STHYECKUX KOJEKCOB, UM KOJIEKCOB KOPIIO-
paTUBHON ATHUKHU, ObLIIO 00YCIOBIEHO MOTPEOHOCTHIO PYKOBOJICTBA KOMIIAHUI, Opra-
HU3aLWK, TPEANPUATHA B (popMann3alvd ¥ YCTAaHOBJICHHH COOCTBEHHBIX MPaBUI
B3aMMOOTHOIICHUH MEXAy COTPYAHWKAMH BHYTPH OpraHU3alMid U YCTaHOBIICHHIO
€IMHOTO TMOJIX0/1a, MPUHIMIIOB ¥ HOPM BO B3aMMOOTHOIICHUSX UX C «BHEITHUM)» MU-
POM — MPEaNPUATHIMHU, OPraHU3ALUSAMH, (QU3NYECKUMHU JTUIIAMIY; KOHCTaTHPOBA-
J0Ch, 4TO «...llenb BBeneHHs Takoro BHYTPUOPTraHU3ALUMOHHOTO MOBEIEHUYECKOIO
ennHO00pa3usi MOCPEICTBOM ITHUECKOTO KOJEKCa — 00ecledeHUe yrpaBisieMOCTH
KOJUJIEKTHBA COTPYAHHUKOB, JOCTH)KEHUE COCTOSHUS OCCKOH(IMKTHOCTH BHYTPH Op-
raHu3aiuu, GopMUpPOBaHUE U MOJJCPKAHUE MPUBJIEKATEIHHOIO UMHUJHKA OpraHu3a-
LMY BO B3aMMOOTHOIICHUSAX C BHEILIHEH cpeloi, B OCHOBE KOTOPOTO MPHUBJIEKATEINb-
HOCTbH TIOBEJICHUSI M B3aUMOJEHCTBHS KaXKJIOTO U3 COTPYIHUKOB M, BOBMOXKHO CaMO€
rJIaBHOE, MOTUBUPOBAHHASI MOOWIN3AIUS BCEX PECYPCOB HA MAKCHUMAJIbHYIO CaMOOT-
Jlady COTPYIHUKOB JUISl TOCTHKEHUS OOBEAMHSIOMNX 1eneid oprannzanum» (Sidorin,
Sidorin, 2015:105).

Cnenyer oTMeTuTh, uTO ¢ Hadana 1990-x rr. mony4ywnia MHAPOKOE Pacmlpo-
CTpaHEHUE NPAKTUKA MPUHATHS KOJIEKCOB 3TUKU B paMKaX Pa3lIMYHbIX Mpodeccro-
HAJIBHBIX CTpAT.

Kak ormeuaercsa uccnegoBarensamu, «c HauasioM llepecTpoiiku, ¢ pa3BuTHeM
B CTpaHE PHIHOYHBIX OTHOIICHUN U MPUHATHEM MOPOH HECHUCTEMAaTH3UPOBAHHOTO U
IPOTUBOPEYMBOIO 3aKOHOJATENILCTBA MHOTME MNpodeccHOHalbHBIE COOOIIECTBa,
¢dopmuposasmmecs B 1990-e rr. omyTuian NoTpeOHOCTh B OMPEIEICHHOM CaMOpery-
JUPOBAaHUM, B YACTHOCTH B CO3JIaHUM TPABHJ TOBEIEHUS I CBOUX UJICHOB)»
(Finogentova, Polozkov, 2013:16). MccienoBarein yka3blBalOT Ha OPraHUYHOCTD
(dbopmupoBaHus MpodecCHOHATLHOW ITHKH, TIPU 3TOM OTMEYAIOT, 4TO «Impodeccro-
HaJbHAS JTHUKa He (pyHKIMOHHWpYeT cama 1o cebe. [y B3auMOIEHCTBHS C 0OOIIIe-
CTBOM OHa JIOJDKHA MPUHATH (hopMy 3THUecKuX KojekcoB. KoanpunupoBanHbie KOH-
Henuuu npohecCHOHATBLHON STHKH SIBISIFOTCS CPEJICTBOM MOPAJIBHOM PeryJssiuu Jie-
ATEJIBHOCTH COTPYIHHUKOB OTAEJIBHBIX OpraHu3aluii, mpodhecCHoHaIBLHOr0 cO00IIe-
cTBa B eaom» (Safonov, 2013:55).

Bo-BTOpBIX, MpUHSTHE JIOKATHHBIX aKTOB, COAEPIKAIIUX ITHUECKUE HOPMBI, B
KOTOPBIX OTpa)K€Ha aHTUKOPPYIIIMOHHASI COCTABIISIONIAs, STO HE €NMHUYHAS, a Mac-
coBasl MPaKTHKA.

Takue JOKyMEHTHI MOTYT HOCHTH pa3inyHble HauMmeHoBaHus — Komekc
pohecCHOHaTBLHON ATUKH TieAarorndeckux padbotaukos (bantuiickuit dhenepanbHbIi
yHuBepcuteT uMm. Mmmanynna Kanta®?), Druueckuii kojiekc MpemonaBaTtens U co-

22 Cm.: Kogeke npogeccuoHaIbHOM STHKHM Ilearoruueckux pabotuukos, available at: https://www.kantiana.
ru/upload/iblock/9ab/kodeks.pdf (Accessed 03 February 2020).
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tpynuuka IB®Y (JlansHeBocTounblil (enepanbhbiil yauepeuteT)>, Koaeke sTuku
U CIIy’)keOHOro NoBeJeHUs (elleparlbHOro ToCyAapCTBEHHOIO0 aBTOHOMHOI'0 00paso-
BaTEJILHOT'O yupeAeHus Beicuiero oopasosanus «Kaszanckuit (IlpuBomkckuit) dene-
panbHBIH yHHBepcHTET»??, DTHUecKNit Konekc MI'Y, Konekc yrusepcanta CII6TY?,
Konexc yectn npenonasatens PYJIH?®, Konekc STHKH yHHBEPCHTETCKOTO COOOIIE-
ctBa ®I'AQY BIIO «Ypansckuii OeaepanbHblii YHUBEpCUTET UMEHHU TiepBoro [Ipe-
sunenta Poccun B.H. Enprmaan?’.

Mo>HO npHUBOINTH MPUMEPHI C UHBIMU Ha3BaHUsAMU. Ha camom nerne HazBaHue
3[1ech He UMeeT OOJIbILIOr0 3HAUCHUS; OHO, CKOpee, OTpaXxaeT TpaJuLul 00pa3oBaTelib-
HOW OpraHu3alliy, KU3HEHHBIH U MPOopECCUOHATBHBIN OMBIT, 00pa30BaHUE U KYJIbTYPY
aBTOPOB COOTBETCTBYIOIIUX JIOKYMEHTOB, KEJaHHE U BO3MOXKHOCTb OXBaTHTb TOT
WA NHOU CYyOBEKTHBIN cocTaB (3/1€Ch, KaK BUIAHO, B OJJHUX CIIy4asiX TOBOPUTCS TOJIb-
KO O IpernojaBaTessaX, B APYrUX — U O COTPYAHHUKAX, B-TPETbUX — M 00 oOyuaro-
IIUXCSI, B-4€TBEPTHIX — 000 BCEX JIMIAX, CBA3aHHBIX OTHOMICHUSIMH ¢ 00pa30BaTelib-
HOW OpraHHW3aIeil WM YWICHaX YHUBEPCUTETCKOTO cooOmecTBa). BaxkHee Ha3BaHUs
JIOKYMEHTA JIpyroe:

— BCE€ JIOKYMEHTBI coldepoicam Haubonee obwue mpebosanusi (MOXKHO CKa-
3aTh — NPUHIUIIBI) K MOBEACHHUIO MpenojaBaTencii u/umm odydaronmxcs (a B psie
CJIy4aeB — W MHBIX JIUIT);

— TpeOOBaHMs aHTUKOPPYILIMOHHOTO XapaKTepa, KOTOpbIE COAEpXKATCS B Ta-
KHUX aKTax, (GOpMyJIHUPYIOTCS MO-Pa3HOMY, U, KCTaTH, HE BCET/a C MCIOJIb30BAHUEM
CJIOB «KOPPYTILHS» WIH «aHTUKOPPYIIIHNOHHBIE» UM CX0XKUX CIIOB.

K mpumepy, B Konekce yectu npenonasatens PYJIH ykazano Ha TpeboBaHue
«HE BCTyNaTh ¢ 00yJaromuMucs U nocrymnamomumu B PYJIH B oTHOmEHUS TPOTEK-
[IMOHU3Ma, B TOM YHCJIe B Kakue-I1100 (PrHAHCOBO-IKOHOMHUYECKHE B3aWMOOTHOIIIE-
HUS, 32 UCKIIIOYEHHEM CIIydaeB, MPEIyCMOTPEHHBIX 3aKOHOAATEIBCTBOM M HOpMa-
TUBHBIMH JOKYMEHTaMU Y HUBEPCUTETAY.

CxonHoe nojyoxkeHue npenycMorpeHo B Koxpekce yectu oOyuaromierocst B
PYJIH (Ilpunoxenue k I[IpaBuiam BHYTpEHHEro pacmopsjika OOy4aroluxcsi B

23 Cm.: DTHyeckuit KoJekc Tpenojasatens u cotpyanuka JBDY, available at: https://www.dvfu.ru/upload/
medialibrary/a9f/3tnueckuii%20konekc%20npenoaasarens%20u%20cotpynanka%20B®@Y.pdf (Accessed
02 February 2020).

24 Cm.: Kojieke 9THKY | CITY)KeOHOTO MOBeIeHUs (heepalbHOrO TOCYIAPCTBEHHOTO aBTOHOMHOTO 00pa3oBa-
TEJNBHOTO YYPEKACHHUS U Bbiciiero oopasoBanms Kazanckuit (IIpuBoimkckuii) demepanbHbI YHUBEPCHTET,
available at: https://kpfu.ru/portal/docs/F1352310852/kodeks.etiki.i.sluzhebnogo.povedeniya.pdf (Accessed
03 February 2020).

%5 Cwm.: Koneke yHusepcanTa, available at: https://spbu.ru/openuniversity/documents/kodeks-universanta (Ac-
cessed 13 February 2020).

% Cwm.: Komekc uectn npenogasarens PYJIH, available at: http://www.rudn.ru/u/wwwifiles/kodeks-chesti-
prepodavatelya-rudn.pdf (Accessed 03 February 2020).

27 Cm.: Konekc oTukm yHHBepcuTeTcKoro coobmectea ®TAOY BO «Yp®Y umenn mepsoro Ipesuaenta
Poccun B.H. Enbuunay, available at: https://urfu.ru/fileadmin/user_upload/common_files/employee/other/
Kodeks_ehtiki.pdf (Accessed 03 February 2020).
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PYJIH?), raie ykaszaHo, 4to o6ydaromiuiics He JOJKEH BCTYNATh C IPenoiaBaTeaMu
U COTPYJHHKaMHU YHHBEPCUTETa HU B Kakue (PMHAHCOBO-PKOHOMHYECKHE B3aHMMOOT-
HOILIEHUS, HE MPEIyCMOTPEHHBIE 3aKOHOAATENLCTBOM P®d M HOpMAaTUBHBIMH JTOKY-
MEHTaMU Y HUBEPCUTETA.

B DTrueckom kojaekce mpemnogaBaTens U corpynauka JIBOY (B wactu mpo-
(beccroHaIbHON STHKH TperojaBaTelsi) yKa3aHbl TaKHe TPEOOBAHMS: «BO3JIEPKH-
BaThCsl OT OTHOIICHHH ¢ OOy4YaloUMMuUCs B OpMaTe «JapuTellb U Moiydareib IOo-
JAPKOBY, «IIPEeIOTBpALIaTh JOXKb, MOIIEHHUYECTBO, KPAXKU. ..».

B Kopaekce npodeccronanbHO#M 3THKH TieAarorudeckux paboTHUKOB bantuii-
ckoro ¢enepanbHOro yHusepcutera M. Mmmanywmna Kanra Bcrpedyaem takue Tpedo-
BaHUS: «UCKJIIOYATh JCHCTBUSI, CBSI3aHHBIC C BIMSHUEM KaKUX-THOO JIMYHBIX, UMYIIIE-
CTBEHHBIX ((PMHAHCOBBIX) U MHBIX WHTEPECOB, MPEMATCTBYIOMINX T0OPOCOBECTHOMY
WCTIOTHEHHUIO TPYIOBBIX OOS3aHHOCTEW», «BO3IEPKUBATHCSA OT MOBEACHUS, KOTOPOE
MOTJIO OBl BBI3BaTh COMHEHHE B JI00POCOBECTHOM HCIIOJHEHHHU IEeIarorn4eckuM pa-
OOTHUKOM TPYAOBBIX 00S3aHHOCTEH, a TaKke M30eraTh KOHMIMKTHBIX CUTYaIUH. ..»,
HE JIOMYCKaTh «IPUHATHS OT OOYYaroIIMXCsl MOJApKOB, IEJbI0 KOTOPBIX SIBIISETCS
BJIMSIHAE Ha pe3yJbTaThl 00pa3oBaTENLHOTO IMpOIecca, Ha3HAYCHUs O00ydaromnuMmcs
Y TIPUHATHUS Y HUX IJ1aThI 3@ aTTECTALMIO UM MHbIE 00pa30BaTeIbHbBIE YCIYTH».

B Koaekce stuku yamBepcuterckoro coobmectea @I'AOY BIIO «Ypaib-
ckuil @enepanbHblil YHUBEpcuTeT nMeHu nepsoro Ilpesunenta Poccun b.H. Enbuu-
Ha» K YMCIY HOPM 3THUYECKOIO MOBEACHHUS JIO0O0r0 4YleHa YHUBEPCUTETCKOTO CO00-
IIeCTBA OTHECEHO (CT. 32) nmpeAnpuHUMaHNEe MEp AaHTUKOPPYIIIMOHHON 3aIlUTHI.

B Otunueckom kogexce MI'Y ykazaHo, 4yTO MpernojaBaTeiM U HAay4YHbIE CO-
TpyaHUuKd MI'Y nOIKHBI BO3ZEPKUBATHCS OT TAKUX OTHOLIECHHM C yYalIUMUCS, KO-
TOpPBIE MOTYT MPEMSTCTBOBATh A(P(PEKTUBHOMY OOYYCHHIO M 3aTPYAHSATH OECrpH-
CTPAcTHYIO OIICHKY pe3yJIbTaTOB Y4YeOHOH NeATeNbHOCTH (KOMMEpUYecKoe HapTHep-
CTBO; OTHOILLEHUS JAOHKHUKA M 3aMMOJIaBLA, JApUTEII U MOdTydaTess MOJAapKOB), s
yuammxcst Jtudeckuil kogekc MI'Y mpemycMaTpuBaeT 00sS3aHHOCTH HE HCIOJIB30-
BaTh JIMYHBIX WJIM WHBIX CBSI3€H Ui MOTy4YeHHUs Oojiee BHICOKOM OLIEHKH WU ISl TO-
ro, 4T0ObI TOOUTHCS MHBIX MCKIIOYCHHUH M3 OOLIEro peryjiupoBaHUs; HE IpeiaraTh
BO3HArpa)<ICHUH MpernoaaBaTeNsiM WiIH aAMUHUCTPALUU ISl TOTO, YTOOBI 00JIErYuTh
MIPOXOXKICHNE TIPOIEAYP KOHTPOJIS 3HAHUHM, YMEHUI M HABBIKOB, WIIH TOOUTHCS MHBIX
UCKJTIOUEHHUH U3 00ILEero peryIupoBaHus.

Konexc yamBepcanTta CIIOI'Y mpemycmarpuBaeT 3ampeT OKa3aHHs HETpaBo-
MEpPHOTO BO3ACUCTBHS HAa YHHUBEPCAHTOB, UCIOJIB3Ysl CBOE CITy>KEOHOE IMOJIOXKEHHE,
npodeCCHOHATBHBIN MM y4eOHBIM CTaTyc, WHbIE OOCTOATENbCTBA IS TOCTHYKEHUS
TOOBIX 1IeNel, MPU3HAaeT HECOBMECTUMBIM CO CTaTyCOM YHHBEPCAHTA UCIIOJIb30BaHUE

28 Cwm.: TIpukas pexropa 06 yTBEPKICHUM MPABMI BHYTPEHHETO TPYAOBOIO PACMOPAAKA M IOPSIKA IIPEo-
craBieHst ormyckos, available at: http://www.rudn.ru/u/wwwi/files/svedenia_ob_organizasii/Pravila_trud_
rasporyadka_07_09_15.pdf (Accessed 13 February 2020).
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HEZ00POCOBECTHRIX MPHUEMOB U CHOCOOOB MpPH MPOXOKIACHUM TEKYIICH, MPOMEKY-
TOYHOW M UTOTOBOM aTTeCTALIMU U €€ OLICHKE.

Becbma nperanpHO mpopaboraH Koaekc 3THKM U Cly)K€OHOTO TOBEICHHS
OI'AOY «Kazanckuit ([IpuBomkckuit) demepanbHblii YHUBEPCUTET» (M 311€Ch 3TOT
JIOKYMEHT MOXHO PEKOMEH/I0BaTh KaK OAWH U3 JIy4LIMX MPUMEPOB JJIsl HCIIOJIb30Ba-
Husl). B kadecTBe mpuHIUNA AEATENFHOCTH PaOOTHHKA By3a 3[1€Ch YKa3aH M TaKOH
«HE JIONyCKaTh COBEpLICHHUE U (WJIM) yYacTHE B COBEPILIEHUU KOPPYMIMOHHBIX Mpa-
BOHApYyIlIEHUH B HHTEpecax uiau oT umeHu KOV, Bo3nep:kuBaTbcs OT MOBEACHMUS, KO-
TOpPOE MOXKET OBITh MCTOJIKOBAHO OKPY’KAIOIIUMHU KaK TOTOBHOCTh COBEPIIUTH HIIU
Y4acTBOBATh B COBEPLIEHUH KOPPYILIMOHHOTO MTPaBOHAPYIIEHUSI B UHTEPECaX MM OT
umenu KOVYy, «nezameanurenbHo HHGOPMUPOBATH HEMOCPEACTBEHHOTO PYKOBOU-
Tens ¥ (WIH) JUIO0, OTBETCTBEHHOE 3a PEATM3AIMI0 AHTUKOPPYIIIMOHHON MOJIMTHKA
B KDV, B ciryuae ux orcyrcrsust, pekropa KOVY:

— 0 CIyYasiX CKJIOHEHHs pabOTHHKA K COBEPIICHUIO KOPPYIIIHOHHBIX MPaBO-
HapyLIEHUH;

— 0 cTaBIIeil W3BeCTHON pabOTHHMKY MH(OpPMAIMK O CIIydasX COBEPIICHHS
KOPPYHNIMOHHBIX IPaBOHAPYUIEHUA APYrUMU pabOTHUKaMH, KOHTpareHTamu KOV
WM MHBIMU JIMIIAMHU», «COOOIIATh HEMOCPEACTBEHHOMY PYKOBOJIUTENIO WU PEKTOPY
K®VY 0 BO3MOXXKHOCTH BO3HUKHOBEHHSI WJIM BO3HHUKIIIEM KOH(IUKTE HHTEPECOBY, «HE
MCIOJIb30BaTh CBOE CIIYKEOHOE MOJIOKEHHUE ISl OKAa3aHUs BIUAHUS HA IEATEIbHOCTh
K®V B nensx pemieHus BOMPOCOB JIMYHOTO XapaKTepay, «UCKIoUaTh AecTBus (6e3-
JIEHCTBHE) CBSI3aHHBIC C BIUSHUEM KaKUX-JIHOO JIMYHBIX, UMYIICCTBCHHBIX ((pHHAH-
COBBIX) U MHBIX MHTEPECOB, MPEIMATCTBYIOMHUX T0OPOCOBECTHOMY HCIIOJIHEHHUIO TPY-
JIOBBIX 00S3aHHOCTEW», «HE JOOMBATHCS MPSMO WIIM KOCBEHHO, B CBSI3U C BBITIOJHE-
HUEM CBOHMX TPYAOBBIX OO0S3aHHOCTEH, HE MPEIyCMOTPEHHOTO 3aKOHOJATEIHCTBOM
Poccutiickoii @eneparuu 1 okanbHbIMU akTamMu KOV monydeHus: BO3HArpax1eHus
OT UHBIX IOPUAMYECKUX, (PU3MYECKUX JHI (MIOAAPKU, IEHEKHOE BO3HArPaXACHUE,
CCYJIbl, BBITOJIbI, YCIIyTH, OIUIATY Pa3BJICUCHUN U UHbIE BO3HATPAKIACHHUS. ..» U T.[.

B-Tpetbux, ckoab Obl HM ObUIM MOJAPOOHO OMHUCAHBI B ATHX JOKYMEHTaX aH-
TUKOPPYNIMOHHBIE TPEOOBaHUS, OHHM HE MOTYT «paboTaTh» BHE CUCTEMBI JIPYTHX
BHYTPEHHUX JOKYMEHTOB 00pa30BaTeIbHONW OpPraHU3allUU, B KOTOPBIX OMpPEAEsSeTCs
MEXaHU3M UX pealiu3alliy, YCTaHaBIUBAIOTCS OPraHbl, OCYUIECTBISIONINE KOHTPOJIb
UX coOMOIeHNs U Tpod. Takue JOKYMEHTHI BCET/ia SIBIISIOTCS YacThIO OOIIeH aHTH-
KOPPYIIIMOHHON TMOJIMTHKH 00pa3oBaTeNbHON opraHu3anuu. Bo mHOTHX 00pa3oBa-
TEJIbHBIX OPTaHU3ALUAX JAaKe TPUHUMACTCS OTJENbHBIN JOKYMEHT — IOJIOKEHUE 00
AHTUKOPPYMIMOHHON MOTUTHKE?’, IJIle MOTYT YaCTMYHO AyOIHpPOBATHCA M ITHUECKHE

TpeGOBaHNs AHTUKOPPYMIMOHHOTO XapakTepa™.

29 B nuTepatrype OTMEYAETCS, 9TO C IENBIO TPENOTBPAIEHUS KOPPYIIIMOHHBIX JESHUI B Cepe BricmIero 06-
pa3oBaHU B KaXJOM By3e JOJDKHA OBITH pazpaboTaHa aHTHKOPPYNIHOHHAS MOJNUTHKA KaK KOMIUIEKC B3aH-
MOCBSI3aHHBIX MPHHIUIIOB, TPOIEAYP W KOHKPETHBIX Mep, HAlpaBJICHHBIX HA MPEIYNPEeKACHHE U MPEnoT-
BpallleHHe KOPPYNIMOHHBIX IPaBOHAPYNIEHHH CO CTOPOHBI paOOTHHKOB BY30B, KOTOpas SIBISIIACH OBI JIO-
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B-4eTBepTHIX, MONOXKEHHUS TOKYMEHTOB, COAEpXKAIIUX JTUYECKHUE HOPMBI,
TECHO B3aMMOYBS3aHbI C JIOKAJbHBIMHM aKTaMH 00pa3oBaTeIbHbIX OpraHU3aluil B 4a-
CTH NPEIOTBPAILCHUS KOH(IUKTAa UHTEPECOB, KOTOPBIH, KaK N3BECTHO, JIEKUT B OC-
HOBE JI000M Koppyniuu. Takue JIOKaabHbIe aKThl COACPKAT OpraHU3AI[MOHHBIA Me-
XaHU3M CO3JAaHUS W JESATEIbHOCTH OpPraHoB OOpa30BaTEeNbHBIX OpraHU3alui,
HaNpaBJICHHBIX HA OLIEHKY HATMYMs KOH(IMKTAa HHTEPECOB, €TO BHISIBIICHUE U IPUHS-
THE Mep MO ero ycrpaHeHuio. B oOpa3oBaTenbHBIX OpraHU3alUsX paclpocTpaHEeHa
MPAKTHKA CO3AaHUS TAKUX OPraHOB (KOMHMCCUM, COBETOB), B KOMIIETEHIIUIO KOTOPOTO
BXOJUT KOHTPOJIb 32 COOJIIOAECHUEM TPeOOBaHUM K MOBEJCHUIO yUallluXcs, Npenoja-
BaTesei, HAyYHbIX COTPYJHUKOB U JAPYTUX paOOTHUKOB 00pa3oBaTeIbHON OpraHu3a-
MU U YPEeryJupoBaHuIO0 KOH(IUKTAa uHTEpecoB. Hampumep, B DTHUECKOM KOJIEKCE
MOCKOBCKOro rocy1apcTBEHHOro yHuepcurera umeHu M.B. JIomoHOCcOBa yka3aHo,
4YTO aJMHHUCTpAIys, yueHble coBeTbl MI'Y u (hakynbTeTOB COBMECTHO C 0OIie-
CTBEHHBIMU OpPIaHM3ALMAMHM INpenofaBaTesiel, COTPYAHUKOB U y4alluXcs MOTYT CO-
3/1aBaTh 3TUYECKUE KOMUCCUH, KOTOPBIE HA/IEIEHBI IOJTHOMOUYUSAMU M0 aHAJIU3Y CIIy-
JaeB HapyLIEHHs] KOJAEKCAa M BBIHECEHMIO CAaHKLMH, B TOM YHCJE MPaBOM XOAaTai-
CTBOBATh NEpPE]] pPyKOBOJCTBOM YHHBEPCUTETA O MPUMEHEHUN MEp TUCLMIUIMHAPHOMN
OTBETCTBEHHOCTH 10 OTHOLICHHIO K HapymwmTensM. B PYJIH B nensx npodunakTuku
KOPPYILHH U KOHTPOJIA 3a MPOBEACHUEM B YHUBEPCUTETE aHTUKOPPYILIUOHHOM IIO-
JUTHKU CO3AAH IOCTOSIHHO NEHCTBYIOIIUI OpraH, KOTOPBIM SBIIIETCS KOMUCCHUS II0

KaJbHBIM HOPMAaTHBHBIM aKTOM B chepe MPOTUBOACHCTBHS KOPPYMIHHY, 00s3aTeIbHBIM HEe TOJBKO JUTS BCEX
pabOTHUKOB, HO M O0YYarOLIMXCSl — CTYACHTOB By3a; OCHOBHBIMHU LIEJISIMA aHTHKOPPYHIUOHHOW ITOIUTHKH
B BY3aX JOJDKHBI CTaTh CIEYIOIIME LETH: MHUHUMM3AIUs PHCKOB yJacTHs HayYHO-TIEJArOTHYECKHX KaapoB,
JpyTux pabOTHUKOB M O0OYYAIONHMXCSI B KOPPYNIIMOHHON IEATETbHOCTH; (POPMUPOBAHKE y BCEX COTPYIHUKOB,
HE3aBHCHMO OT 3aHMMAaEeMOi! JIOJKHOCTH, U CTYJEHTOB, €ANHOOOPA3HOTO0 MOHUMAHUS aHTHKOPPYTIHOHHON TT0-
JIMTHKH, a MUMEHHO HEMpHUsITHE KOPPYMIMH B J0ObIx ee (opmax u mposiBieHmsix, cm.:. (Aliev, Solovykh,
2019:46-50).

30 K nmpumepy, B [Monoxennn 06 aHTHKOppynuoHHOH monutike PYJIH 2019 T. 3aKperuiensl 0613aHHOCTH
pabOTHUKOB M 00YYaIOIINXCSI YHHBEPCHTETA, CBI3aHHBIX C MPEIYHpEeKIACHHEM H IPOTHBOAEHCTBHEM KOp-
PYIILMK: BO3AEPKUBATHCA OT COBEPIUCHUS M (MJIM) YyYacTHs B COBEPIUCHUU KOPPYILMOHHBIX MPaBOHApYILeE-
HUH B HHTEpECAX WIHM OT UMEHU YHUBCPCUTETA; BO3ACPIKUBATHCA OT ITOBEACHUS, KOTOPOEC MOXKET 6l>lTb HcC-
TOJKOBAHO OKPY)KAIOIIMMHU KaK TOTOBHOCTH COBEPIIHTH MM Yy9JacTBOBAaTh B COBEPIICHUH KOPPYMIIMOHHOTO
MPaBOHAPYIIEHUS B MHTEpecax MM OT UMEHH YHHBEPCHTETA; HE3aMeUTUTENbHO HH()OPMUPOBATh peKTopa /
HETIOCPEACTBEHHOTO PYKOBOAUTENS / PYKOBOAMTENS O CIydasX CKIOHEHHS Pa0OTHHKA WM 00ydaromerocs
K COBEPLICHUIO KOPPYIIHMOHHBIX MPaBOHAPYLICHHUIT; HE3aMEeUIUTEIbHO HHPOPMUPOBATh pekTopa / Hero-
CPE/ICTBEHHOT'O PYKOBOIUTEISI / PYKOBOIUTEIISI O CTaBIIEH MU3BECTHOW pabOTHHKY MM 00ydaroliemycs WH-
(hopManuy o Ciry4asx COBEpLICHHs! KOPPYIMIIMOHHBIX IIPaBOHAPYIICHHH APYTUMH PaOOTHHKAMH, 00YJarONIH-
MHCsI, KOHTPareHTaM#i OpPraHW3alliy WM WHBIMHU JIHIAMH; COOOIIUTE PEKTOPY / HEMOCPEICTBEHHOMY PYKO-
BOJIMTENIO / PyKOBOJAUTEINIO O BO3MOXKHOCTH BO3HHKHOBEHHS JINOO BO3HUKIIEM Y paOOTHHKA MM 00ydaromie-
rocsi KoH(pukTe uHTEpecoB (cM.: [lonokeHne 00 aHTHKOPPYMIMOHHON MONHUTHKE (elepalbHOro rocyaap-
CTBEHHOT'O aBTOHOMHOTO 00pa30BaTEIbHOTO YUPEXKSHHUS BRICIIETO 0O0pa3oBanHus «Poccuiickuii yHUBEpCHUTET
npyx6sr Hapomosy».pdf, available at: http://www.rudn.ru/u/wwwi/files/Polozhenie-ob-antikorrup-tsionnoy-
politike-federalnogo-gosudarstvennogo-avtonomnogo-obrazovatelnogo-uchrezhdeniya-visshego-obrazovaniya-
RUDN(1).pdf (Accessed 13 February 2020).
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IPOTUBOAEHCTBHIO KOpPYIIUK .. OCHOBHBIMH LIEIAMH KOMHCCHU TO IIPOTHBOJEH-
CTBMIO KOPPYIILHUH SBJISIETCS aHAIN3 CYLIECTBYIOIUX MPo0JieM U yrpo3 B chepe Kop-
PYIIINU |, KaK CJIEICTBUE, BEIPAaOOTKA MOIX0J0B K UX YCTPAHEHHIO, OCHOBaHHBIX Ha
JeicTByromeM (enepanrbHOM 3aKOHOAATENBCTBE U JIOKAIBHBIX HOPMATUBHBIX aKTOB.
Kpome Toro, B 11e51X COBEPIICHCTBOBAHHS MPO(PECCHOHAIBHBIX KOMIIETEHIIMN Hay4-
HO-TIEJarOrMYeCKUX KaJapoB, aJIMUHUCTPATUBHOIO MEPCOHANIA, COTPYAHHUKOB IIPaBO-
OXPaHMUTEIbHBIX OPraHOB U JPYI'MX 3aMHTEPECOBAHHBIX JIML B 00JACTH MPOTUBOACH-
cTBUS Koppynuuu B oOpazoBanuu B PYJIH npenycmoTpeHna nporpamma mnoBbIIIEHUS
kBanpukauuu «lIpotuBozaeiicTBue KOppynuuu B chepe 00pazoBaHUsI».

B-nisaThIX, cnepyeT oOpaTUTh BHUMaHKUE Ha TpaHCOpPMAIHMIO MpaBui (HOpM),
KOTOpBIE COAEpkKAT JOKYMEHTBI, COJIepKallie dTuueckue HopMbl. Ilepen Hamu n3Ha-
4aJIbHO OBLTM HOPMBI HE TIPABOBEIE, 4 MHBIE BHIBI COMATBHBIX HOPM 2 HOPMBI MOpa-
71 (WM DTUYECKUE HOPMBI), PEryJIHpYIOIINe TTOBECHHE JIHII, Ha ONPEACICHHBIN I1e-
pHOJl BPEMEHH yCTOMYHMBO CBSI3aHHBIX C 00pa3oBaTeIbHOW OpraHHW3aIei (TO eCcTh
nepea HaMH TO, YTO B TEOPUH IpaBa OOBIYHO MMEHYIOT KOPHOPATHBHBIMH HOPMaMH
win Hopmamu opranuszanmii (Cherdantsev, 1999:329; Marchenko, 2007:116-117,
Kulapov, 2019:222-223) u mHOro apyrux pador). B Toii yactu, B KOTOpoii OHU ObLIH
HanpasJieHbl Ha (HOPMHUPOBAHUE BHYTPEHHEH KyJIbTYpbl OPraHU3allMK, OHU Yallle BCe-
TO HE CBA3BIBATNCH C AEHCTBMEM MpaBa’. A BOT B 4aCTH AHTHKOPPYIIHOHHBIX Mpa-
BUJI OHM OBLIM HAIpaBlIEHbl Ha YCHJIEHUE NEHCTBHUS HOPM 3aKOHOB O MPOTUBOJEH-
CTBUM KOPPYIILIMH, & B ONPEACICHHON YacTH U Ha JOMOJIHEHUE TakuxX HopM. OTcrona
BECbMa MHTEPECHBIN TPEH/ Ha Pa3BUTHE YKAa3aHHBIX HOPM, COACPKAIIUXCS B JOKY-
MEHTax OpraHu3alfii, B TOM 00pa30BaTEJIbHBIX:! B HACTOSIIEM Mbl HaOII00aem no-
cmenenHoe nepepacmanue 3Mudeckux Hopm 6 Hopmwsl npasogvie. CTporo rosops,
IpaHuLa MEXAY PEryJISITOPAMHU 31€Ch CTUPAETCS» U Ha3BaHUE PETYNIATOpAa — «ITH-
YECKUE HOPMBI», KHOPMBI 3TUKH» — CTAHOBHUTCS HE B IIOJHOW MEpE a/IeKBaTHBIM €ro
pPOJIM U MECTY B PETyJIMPOBAHUU OTHOLIEHHI; caM PEryysiTop yTpaunBaeT CaMOCTOs-
TEJIbHOE 3HAYCHUE: nepeo HAMU He dMUdecKue HOpMbvl, HOPMbl MOPAIU, d HOPMbl
npasogvle; ux HapyuweHue ecmy OCHO8AHUE O OMBEMCMBEHHOCU.

31 Cwm.: IMonoxenue o Komuccuu o npoTHBOAEHCTBUIO KOPPYIIUHK (heaepaIbHOr0 roCy1apCTBEHHOrO 00pa-
30BaTEIbHOTO YUPEXKICHUS OOIIECTBEHHOTO 00pa3oBaHMs «POCCHHCKHI yHHUBEPCHUTET IPY>KOBI HApPOAOBY,
available at: http://www.rudn.ru/u/wwwi/files/Polozhenie-o-Komissii-po-protivodeystviyu-korruptsii-federal-
nogo-gosudarstvennogo-avtonomnogo-obrazovatelnogo-uchrezhdeniya-visshego-obrazovaniya-RUDN.pdf
(Accessed 13 January 2020).

2B HekoTopeIx paboTax MCIONB3YIOT TEPMUH «HETIPABOBHIE CONMATbHBIE HOpMBD (cm.: Marchenko,
1996:265).

33 OTMeTHM, 9TO 371eCh €CTh U MHbIE TOuKH 3peHus. Tak, A.B. Cunopun u B.B. Cunopun (Sidorin, Sidorin,
2015) monaratoT, 4To 000K STHIECKUI KOJEKC OPTaHU3ALNH «KaK JOKAIbHBINA aKT AOTOJHSAET U KOHKPETH-
3UpYET 3aKOHOJATENbCTBO, MPUBOIUT K «OOMIEMy 3HAMEHATEIO» MOBEJCHUE M OTHOUICHHE K mpodeccuo-
HaJIbHBIM 065{3aHHOCTﬂM, a B OTACJIBHBIX CIIy4dasaX — W MHUPOBO33PCHNUE COTPYAHUKOB C Pa3HbIM YPOBHEM 00-
pa3oBaHud, pa3JIMYHBIX CONUAIBHBIX, KYJIbTYPHBIX U BO3PACTHBIX I'PYIII C YUCTOM ocobeHHOCTEH OpraHusa-
umy, eM.: (Sidorin, Sidorin, 2015:105).
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Vixe B MoaiennbHOM Ko/IeKce YKa3bIBasloch (1. 16), 4To «coOmtoieHre neaaro-
THYECKHM pabOTHUKOM MoJiokeHui Kojiekca MOXKET yUUTBIBATHCS MPH MPOBEIACHUU
aTTECTAllUU TeJarOTMYeCKUX paOOTHUKOB Ha COOTBETCTBUE 3aHUMAEMOM JIOJKHOCTH,
[pY PUMEHEHUH TUCIMIUITMHAPHBIX B3BICKAHUN B CIIydae COBEPILIEHHS PaOOTHHUKOM,
BBITOJIHSIONIMM BOCHHMTATENbHbIE (DYHKIIMH, aMOPaJIbHOTO MPOCTYIKA, HECOBMECTHU-
MOTO C TIPOJODKCHUEM TaHHOW paboThI, a TaKKe MPH MOOIIPEHUN PaOOTHUKOB, 100-
POCOBECTHO MCTIOJHSIOMINX TPYAOBBIC O0SI3aHHOCTI.

31ech MHTEPECHO U MECTO MPHUBECHHOTO 1. 16 B cTpyKkType MOAEIbHOTO KO-
nekca: oH Haxogutcs B pasznene |l «Omseemcmeennocms 3a HapylieHue Moyi0KeHUN
Konekcay. YcuineHrne HOPMATUBHOIO XapakTepa IMOJIOKEHUH KOJCKCOB ITUKHU BO3-
MOXHO 4Yepe3 BKIIOUCHHE OOS3aHHOCTH WX WCIIOJIHCHMS BCEMU pa0OTHUKaMU oOpa-
30BaTEJIbHON OpraHU3alluyi B yCTaB OPraHU3allHH.

Crates 336 TpynoBoro koxaekca («JlomomHUTET HBIE OCHOBAHUS MPEKparie-
HUS TPYJIOBOTO JOTOBOpA C MEJAaroru4ecKuM pabOTHHUKOMY) YKa3bIBAa€T, YTO IIOMHMO
OCHOBaHUH, MPETyCMOTPEHHBIX TPYJIOBBIM KOAEKCOM M MHBIMH (ellepaIbHbIMH 3a-
KOHAMH{, OCHOBAaHUSIMH IPEKpAIIEHUs] TPYJOBOTO JIOTOBOPA C TEJAroru4ecKuM pa-
OOTHHMKOM SIBJISIETCSI B TOM YHUCIIE U «NMOBMOPHOE 6 meyeHue 00H020 200a epyboe
HapyuieHue yCcmasa opeanuzayuu, ocyujeCcmensiouell 0opazoeamenvHyio Oesmensb-
Hocmby. COOTBETCTBEHHO, HAJTMYKME B YCTaBE 00S3aHHOCTHU COOJIOATh KOACKC STHKH
(a aTO AemaeTcs MPaKTUYECKHU Be3Je B pa3HBIX opMax, XoTs cT. 25 3akoHa 00 oOpa-
30BaHUM B YacCTH 00s3aTEIbHBIX TPEOOBAHMI K yCTaBy 00pa3oBaTelIbHON OpraHu3a-
[IUM Ha TO HE YKa3bIBACT) MPHUBEACT K BO3MOXKHOCTH HCIIOJIb30BAHHSI €r0 HOPM IS
NIPUHATHS KOHKPETHBIX MPABOBOTO XapaKTepa PelIeH it ",

Takum 00pa3om, 3aKOH, OTBETCTBEHHOCTh — 3TO T'apaHThI JACUCTBUS MOJIO-
YKEHUW KOJIEKCOB ITHKH; YK€ HEllb3s, KaK paHee, cka3aTh (DTuueckuit kojekc MI'Y
2009 1.*), 4TO0 «HMCHONHEHNE JAHHOTO KOJEKca OOEcIeunBaeTCs Ha OCHOBE HPAaB-
CTBEHHOT'O CaMOKOHTPOJISI PA0OTHUKOB M YYalIMXCSl YHUBEPCUTETA, aBTOPUTETHOTO
MHEHHS aKaJIeMHUYECKOro cooOIiecTBa, NposBisitoniero ceds uepe3 (GopmalbHbIE
1 He(opMallbHBIE CPEICTBA BhIpaKEHHs». [10Ka3aTenbHO, YTO B OTACIBHBIX CIy4asx
NPUHSATHE KOJACKCOB ATHKH CO3/1a€T 3HAYUTEIbHBIN KOH(MDIMKTHBIA MOTEHIMAI B 00-

3 Toka e OTMETHM, YTO TIPAKTHKOMN ABISETCS BKIIOYEHHE OOSI3aHHOCTEH, BHITEKAIONIMX U3 aHTUKOPPYTIIH-
OHHBIX TpeOOBaHWII B TPyAOBBIC NOTOBOPHL. llpuuem memaercss 3T0O Ha CHCTEMHOW M IIJIAHOBOH OCHOBE.
Hanpumep, B [Tnane antukoppynunonasix Meporpusatuii CII6I'Y na 2018-2020 roxer ot 22 asrycra 2018 .
Ne 8303/1 mpemycMOTpEeHO BKIIOYEHHE B TPYAOBBIE JOroBOpsI HonKHOCTHBIX Jmiy CIIOIY, B3anumomeicTBy-
IOIIUX C TpaXAaHaMH (B TOM YHCIIE C MPEACTaBUTENIIMA CTOPOHHHUX OpPraHW3aluii), 00s13aHHOCTH HMHChMEH-
HOTO yBEJIOMJICHHMS IIPEJICTABUTENs paboToaaTelst 00 0OpalleHHsIX B IEIIX CKIOHEHHS K COBEPIIEHUIO KOp-
PYILHOHHBIX AEHCTBHMH, a TakKe BKIIOYEHHE B TPYZOBBIC J0roBopbl padotHukoB CIIGI'Y obs3aTenbcTBa
YBEIOMJIATH 00 00CTOSATENBCTBAX, CBUICTEIBCTBYIOMINX O BO3MOXKHOM KOH(HMKTe HHTepecoB (cM.: [Ipnka3
00 yrBepskaeHun IDlnana aHTHKOPPYMUMOHHBIX Meponpustuii CIIOI'Y na 2018-2020 roxsi, available at:
https://spbu.ru/openuniversity/documents/ob-utverzhdenii-plana-antikorrupcionnyh-meropriyatiy-spbgu-na-
2018-2020 (Accessed 13 January 2020).

35 Cm.: Dtuuecknii xomeke MI'Y, available at: https://socio.msu.ru/documents/eticheskij_kodeks_MSU.pdf
(Accessed 13 January 2020).
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pasoBaTeNbHOM OpraHu3auu’’; Bpsil JIM NPUHATHE TOKYMEHTA BBI3BIBAJIO Obl HAMPS-
’KEHHUe, eclIi Obl BOIPOC UCUEPIIBIBAJICS TOJIBKO MOPAJIbHBIM BO3/I€HCTBHEM.

Hcxons U3 M3MEHHBLIETOCS 3HAYEHHUs MOJIOKEHUH KOJEKCOB 3THKH, (aKTH-
YEeCKOro MepepacTaHusl ITUX MOJOKEHUI B MTOJHOLICHHBIE IPABOBBIE HOPMBI, CJIEAYET
CKa3aTh, YTO HE MOTYT PacCMaTpUBAaTBCS TOJNBKO B KOHTEKCTE CPEICTB Iperynpe-
KIIEHUSI KOpPYNIHMH (TIPEeBEHLIMH), 3TO TEHeph W IMOJHOIEHHOE CPEACTBO MPOTHBO-
JEUCTBUS KOPPYIILIUH.

BaxxHO OTMETUTH, YTO Takue€ JOKYMEHTHI YK€ CII0)KHO MMEHOBAaTh B Y3KOM
CMBICJIE KOPHOPAaTHUBHBIMHU, TOCKOJBKY TpPEOOBAaHUS TaKWX JOKYMEHTOB AaKTHBHO
«HaBS3bIBACTCS KOHTPAareHTaM OpraHu3aluii dyepe3 BKIIIOYEHUE B JOTOBOPHI T.H. aH-
TUKOPPYILIMOHHBIX OroBopok. Kak Ham JTymaeTcs, Teopus IpaBa I0Ka HEJOCTaTO4-
HOE BHHUMAaHUE y/IEJsIeT YKa3aHHOMY IIPaBOBOMY ()€HOMEHY.

BrIBoAbLI HCCIe10BaAHNSA

ITonBOAs UTOTH, OTMETUM CIIEAYIOLIEE.

TpeboBaHMs 3aKOHOAATENBCTBA O MPOTHUBOJCHCTBUN KOPPYIIHMH, O HEOOXO-
JUMOCTH pa3pabaTbiBaTh W NMPHUHAMATh MEPHI IO TMPEIyNPEeKICHUI0 KOPPYIIUH B
Ka)KJI0M OpraHr3alnuy, CO3JaHHON U AeiCTBYIoLIEN Ha Tepputopun Pocculickoin De-
JIepallii, HaxXoIT MPAaKTUUYECKOE BOILIOLIEHHE B ACSATEIbHOCTU OOJIBLIIMHCTBA KPYII-
HBIX opranuzauuii B Poccuiickoit denepanuu, B TOM Yuciie ¥ 00pa3oBaTeIbHBIX Op-
FaHU3aLHM.

PacnpocTpaHeHHOH cTana NMpakTHKa MPUHATUS Pa3IMYHOIO POAA KOJEKCOB
(cBOIOB, TpaBMII) MOBEACHUS (ITHKH, aHTHKOPPYNLUOHHBIX), B KOTOPBIX OpraHU3a-
IIUM yCTAQHABIIMBAIOT STHUECKUE MPABUIIA MOBEJCHHUS IS JIMII, COCTOSIIUX C HUMH B
Pa3IMYHBIX OTHOLIEHMSIX. DTa MPAKTUKA PACIPOCTPAHAETCS HAa MAPTHEPOB TAKUX Op-
raHU3alyil Yepe3 UCIOJIb30BAaHUE B 3aKJIFOYAEMBIX JOTOBOpax T.H. «aHTUKOPPYIMLH-
OHHBIX OTOBOPOKY.

CooTBeTcTBYyIOIIAas] MPaKTHKa MO MNPUHATHIO MEp MO MNPEAYNPEkKACHUIO M
MPOTHBOACHCTBHIO KOPPYIIIIMH CTAHOBHUTCS BCEe OOJiee pacnpocTpaHEeHHOH B 00pa3o-
BaTEJIbHBIX OpPraHU3aIMIX BbICIIEro oOpasoBaHus. Cpenu Mep Mo NpeaynpexIeHHIO
U IPOTUBOAECUCTBHIO KOPPYIIMU B TAKMX OPraHU3AIMIX aKTUBHO MCIOJIB3YIOTCS KO-
JIEKChI 3TUKH, KOTOPbIE COZep kaT yale Bcero Hanboisee odmme TpeOoBaHus (MIPHUH-
ITUIIBI), TIPEXKJIE BCETO, K MPEeToiaBaTesiM 00pa3oBaTeIbHbIX OPraHU3aINi, XOTs, KaK
MIOKa3bIBACT aHAIN3, MHOTHE TaKHE OPTaHM3aIlUH 3HAYUTEIHHO PACHIUPSIOT CyObEKT-
HBIM COCTaB JIUII, HA KOTOPBIX TAaKHE JOKYMEHTBI PACIIPOCTPAHSIOTCS.

Takue NOKYMEHTHI (KOJAEKCHI 3TUKH, 3TUYECKUE KOAEKCHI) B CHIy JIOBOJIBHO
o0IIero xapaxkrepa MX MpPEeANUCaHui ACWCTBYIOT B €HMHOIN CHCTEME C JPYTUMH JIO-

% Cm.: Komekchl 5THKHM By30B: pasbop moxertos // https://trv-science.ru/2015/12/08/kodeksy-etiki-vuzov-
razbor-poletov/ (Accessed 02 February 2020).
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KaJbHBIMH aKTaMH OOpa30BaTENbHOM OpraHU3alny, MPEXIe BCEro TEMH, KOTOpBIE
HarpaBJIeHbl Ha pa3pelieHue KOH(QINKTOB UHTEPECOB.

C Hamrelf Touku 3peHus, 1esnecoodpasHo, uroosl MunobpHayku Poccun, coB-
MecTHO ¢ MunTpynoM Poccun mnpoaHanM3MpOBalM CKIIABIBAIOIIYIOCS IPAKTHKY
NPUHATHS M IPUMCHEHHUS JIOKAUIBHBIX aKTOB B 00pa30BaTENbHBIX OPraHU3AIMAX JUIs
1esell npeIynpekaAeHNs U IPOTHBOICHCTBUIO KOPPYIIIIMH C HETbI0 BBIICICHUS JIyd-
IIMX HPaKTUK U pa3pabOTKU MPAKTUUECKUX MPEIJIOAKEHUH MO X BHEAPEHUIO B Jes-
TEJILHOCTH 00pPa30BaTEIbHBIX OPraHU3ALIH.
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NMPABOBOW PEXXUM CO3[AHUA BE3OMNACHON LLU®POBOU
OBPA3OBATEJIbHOWU CPE[bI

JI.H. BoxoBa

MockoBcKkuil Tocy1apcTBeHHbIN yHUBepcureT uM. M.B. JlomoHOoCOBa
Beicias 1kosa rocy1apCTBEHHOTO ayanuTa
119991, 2. Mocksa, Poccuiickas @edepayus, Jlenunckue eopwl, 0. 1, cmp. 13

AKTyanpHOCTb CTaTBH, COCTOSIIEH M3 YeThIpeX dYacTell, B TOM, YTO B HEH paccMaTpPHBAIOTCS
MIPABOBBIE ACHEKTHI UCIIOIb30BaHUS MH(GOPMAIMOHHBIX TEXHOJOTUI B 00pa30BaHMM, a TaKkKe HX Oe3-
OIIACHOCTb, SBIAIOIIASCS MPABOBOH OCHOBOI AT PETYNUPOBAHUS JAHHBIX OTHOLICHHWH. Mexay TeM
CJIelyeT OTMETHTh, YTO B IOCIEAHHME NECATHIETHS B HAYYHBIX paboTax MO IOPUCTIPYACHLWH JaHHON
npobJIeMaTHKE yIeJICHO HEeIOCTaTOYHOe BHUMaHue. TeM He MeHee, B IPaBOBBIX HCCICIOBAHUAX 10 CHX
TIOp HE UCCIIEA0BAHBI IOPUANIECKHE KOHCTPYKIMH MOHATHH «MHTEPHET-3aBUCHMOCTDY, «IU(ppoBas 00-
pasoBaTesibHasl Cpesiay, «OHNalH-00yueHuey, «udposas nndpacTpykrypa» u ap. Llens uccnenoBanus
3aKirovaeTcs: 1) B ONpeeeHnH aKTyalbHBIX HallpaBICHHH COBEPLIICHCTBOBAHHS 3aKOHOIATENILCTBA 00
nH(OPMALOHHON 0€3011aCHOCTH 00pa30BaTENbHOM cpelbl; 2) B 000CHOBAHUU TOUKHU 3PEHHUS, COTTIACHO
KOTOpOI HEOOXOIMMO CO3/1aBaTh W BHEAPATH MPOrPaMMBI OOYYEHHs JEeTeH W MOIPOCTKOB IMpaBHIIaM
0e30MacHOro TMOBENCHUS B HHTCPHET-NMPOCTPAHCTBE M OCYLIECTBIATH NPOMUIAKTHKY HHTEPHET-
3aBUCHMOCTH; 3) OommcaTh 0COOEHHOCTH MOHMMAaHHWS TEpMHHA «0E30MacHOCTh 00pa3oBaTENbHOM cpe-
Ibl». B mporiecce ucciaenoBaHus ObUT NPUMEHEH IMHPOKHH METONOTOTMYECKHIl CHEKTp, Kyla BOLLIH:
1) AMaNeKTHYCCKUIl U HICATUCTUICCKUN METOIbI, OTHOCAIIHMEC K 00meduaocohckum); 2) BXOASIIHEC
B COCTaB OOIICHAYYHBIX METOJOB — CHHTE3 U aHAIN3, CPABHECHHE, AHAIOTHS, ACIYKIMSI U MHIYKIHS;
3) a TakKe ClielHalbHbIe METOABI — JIOTHYECKUH, HOpManbHO-IOpHINYECKUil, HOPMAaTHBHO-IOTMAaTH-
4yeckuid; 4) KpoMe TOro, ObLT HCIOJIL30BaH METOJ HHTEPIPETAllH, C NPHUMEHEHHEM IpOoOIeMHO-
TEOPETHIECKON PEKOHCTPYKIWH. B paboTe mpoBelqeH aHali3 OCHOBHBIX HOPMATHBHBIX JOKYMEHTOB,
KOTOpPBIE UCIIOIB3YIOTCS [UISl peann3anny TudpoBoii oOpazoBaTenbHOl cpenpl. OCHOBHBIMH pe3ylbTa-
TaMH JIOCTIDKCHHS LETM UCCIICOBAHMS CTANM MPEUIOKEHHS 10: 1) BBEICHHUIO B HAy4YHBII 000pOT TIpa-
BOBEIECHHS TOHATHA «0€30MacHOCTh 00pa30BATENILHOM Cpenb»; 2) aKTyalbHBIM 3aKOHOTBOPYECKHM
WMHUIIMATHBaM B paccMaTpuBaeMoi cdepe. TeopeTnyeckas 3HaUMMOCTh HCCIeOBaHUS. B pabore pac-
CMOTPEHBI MPAaBOOTHOIICHHS CIOKUBIIMECS B chepe HCIONb30BaHUs HH()OPMAIIMOHHBIX TEXHOIOTHIA
B 00pa30BaHHUHU, IPEIUIOKEHO ABTOPCKOE ONpEJENCeHUE MPABOBOTO PEXKUMA CO3AaHUS COBPEMEHHOM
u Oe3omacHON MH(OPMAIMOHHOW 00pa30BaTENbHOM Cpeabl. ABTOPOM c(HOPMYIMPOBAHBI MPHOPHUTET-
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Lyudmila N. Bokova

Moscow State University M.V. Lomonosova
High School of State Audit
1 p. 13 Leninsky mountains, 119991, Moscow, Russian Federation

Abstract. The relevance of the four-part article is that it examines the legal aspects of the use
of information technologies in education, as well as their security, which is the legal basis for regulating
these relations. Meanwhile, it should be noted that in recent decades insufficient attention has been paid
to these problems in scientific works on jurisprudence. In legal studies the legal constructions of the
concepts of “Internet addiction”, “digital educational environment”, “online training”, “digital infra-
structure”, etc. have not yet been investigated. The purpose of the study is: 1) to determine the actual di-
rections for improving legislation on the information security of the educational environment; 2) to sub-
stantiate the point of view according to which it is necessary to create and implement programs to edu-
cate children and adolescents on the rules of safe behavior in the Internet space and to prevent Internet
addiction; 3) to better understand the term “safety of the educational environment”. In the research pro-
cess, a diverse set of methodological tools was used: 1) general philosophical methods (dialectical and
idealistic); 2) general scientific methods — analysis and synthesis, deduction and induction, analogy,
comparison; 3) private (special) methods — logical, comparative legal, formal legal, normative dogmat-
ic; 4) method of interpretation, including a method of problem-theoretical reconstruction. The paper an-
alyzes the main regulatory documents that are used to implement the digital educational environment.
The main results of achieving the goal of the study are proposals on: 1) introduction of the concept of
“safety of the educational environment™ into the scientific circulation of jurisprudence; 2) relevant legisla-
tive initiatives in this area. The theoretical significance of the study. The paper discusses the legal rela-
tions prevailing in the field of using information technologies in education, proposes the author’s defini-
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tion of the legal regime for creating a modern and safe information educational environment. The author
formulated priority areas for improving this activity. The indicated research results can be used to im-
prove the science of information law.

Key words: digitalization of education, online education, minors, Internet addiction, digital
educational environment, security of the educational environment, “digital school”
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BBenenune

[TonsiTe «1paBOBOM pexuM» 001alaeT CIOKHON OPUIANYECKONH KOHCTPYK-
uuei. B 3aBucMMOCTH OT OTpaciu mpaBa OHO MMEET pa3iaudus. M0OKHO OTMETHUT,
YTO yKa3aHHOE MOHATHE HanboJiee YacTO UCMOJb3YETCs B HAyKE aIMUHUCTPATUBHO-
ro Inpasa.

[IpaBoBO# peXHUM — 3TO COBOKYIHOCTH IIPaBOBBIX OTHOILUEHUM U JEUCTBUH,
cUCTeMOOOpa3yoImuM (HaKTOpoM Jisi KOTOPBIX SIBJISIOTCS CHElHaIbHbIE IOpUaANYE-
CKHE CPEeJICTBA BO3JIEHCTBUS (JUIICH3UPOBAHUE, KOHTPOJIb, TPUHYKIICHUE U JP.).

[Ipr TakoMm mMOAXOMIE K OMPEICIICHUIO 3TOTO TOHSTHS «IIPAaBOBOU PEKUM))
NPaKTUYEeCKUE COBIMAJAET C TOHATHEM «cuctema mpaBa». OO0 yKa3aHHOM IHUIIYT
baxpax JI.H., Pocunckuii b.B., Crapuno O.H. (Bakhrakh, Rossinskii, Starilov,
2008:816).

B To e Bpems, Ha Halll B3V, «IIPABOBOM PEXXUM» — 3TO CUCTEMa IIPaBoO-
BbIX HOPM, KOTOPBIE€ PETYIUPYIOT AEATEIBHOCTh COBOKYIMHOCTH PA3IUYHbBIX CyOBEK-
TOB B OTHOILIEHUH KOHKPETHOTO 00OBEKTA.

C.C. AnekceeB (Alekseev, 1989:287) ormedaeT, 4TO «IIPaBOBOM PEKUM» —
3TO CBOETO POja MOPAIOK PEryJIMpPOBaHMS KOHKPETHOM c(epbl MPaBOBBIX OTHOIIE-
HUH, KOTOPBIN BKIIOYAET JI03BOJICHUS, 3aMPETHI, TO3UTHBHBIE 00s3bIBaHus. B CBsI3M ¢
STHM MPABOBON PEIKUM CO3MIAET «HATIPABICHHOCTh PErYIUPOBAHU.

B.b. Hcakos (Isakov, 1985:392) cumraer, 4TO MpaBOBOW PEKUM — 3TO pe-
KMM COLIMABHBIN, 0053aTeIbHO 3aKPETICHHBI HOpMaMH MpaBa U MOAECPKUBAEMBII
COBOKYITHOCTBIO IOPUIMYECKHX CPE/ICTB.

Kak ormeuaror H.. Marty30B 1 A.B. MaibsKko, K IpaBOBOMY PEXKUMY CIEAYET
OTHOCUTH OCOOBII MOPSAZAOK MPAaBOBOTO PETYJIUPOBAHUS, BhIPAXKAIOIIUNCSA B OIpee-
JICHHOM COYETaHUM IOPUINYECKUX CPEACTB, CO3AIOIINX KEJIAeMOE COIMAIBHOE CO-
CTOSIHWE U KOHKPETHYIO CTENEHb OJIaronpHUsATHOCTH JIMOO HEOIAronpHUsITHOCTH IS
YAOBIETBOPEHHSI UHTEPECOB CyObekTOB mpasa (Matuzov, Malko, 1996).
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I[Tepeiinem k paccMOTPEHUIO BOMPOCOB CO3JaHUs U (PYHKIIMOHUPOBAHUS UG-
poBoii 0Opa3zoBarenbHON cpenbl. CTPEMHUTENHHOE Pa3BUTHE U MacCOBOE PacCIpoOCTpa-
HEHHE NU(POBBIX TEXHOJOTHH CO371aeT HEOOXOAUMOCTh UX TIPUMEHEHUS U KOHTPOJIS
BO Bcex c(epax nmesTenbHOCTH oOmiecTBa M rocyaapctBa. KiroueBast posib B 3TOM
MIPUHAICIKUT, KOHETHO ke, chepe 00pa3oBaHHUs.

I'moGanpHast 3ama4a oOMIEMHUPOBOTO TMpOrpecca M, B YaCTHOCTH, INporpecca
rOCyJapCTB 3aKJIIOYACTCs B PA3BUTUU UYEIOBEUECKOTO KaIlUTala, OPUCHTUPOBAHHOTO
Ha TpeHbl 1H(ppoBoil skoHOMUKH. [TocienHre AUKTYIOT HE00X0AUMOCTh (POPMHUPO-
BaHUS y HACENICHHsI TOCYJapCTB HaBBIKOB, KOTOpPbIC MOTPEOYIOTCS B OyIayIIieM s
MOJTHOIICHHOT'O y4YacTHsl B MPOIEccax, Ha OCHOBE KOTOPBIX OyJeT (yHKIIMOHUPOBATH
«undpoBoe 00IIECTBOY.

3amaua 3aKOHOJATENBHBIX OPTaHOB T'OCYIApPCTBA 3aKJIHOYAETCS B COBEPIICH-
CTBOBaHMHM HOPMAaTHUBHO-TIPABOBOI 0a3bl, KOTOpasi Oy/IeT HAKAIUIUBAaTh U CUCTEMATH-
3MpOBaTh HOPMBI IpaBa, CrOcOOCTBYyIONIME (YHKIMOHUPOBAHHIO CHUCTEMBI yIOBIIE-
TBOPEHHUS MOTPEOHOCTEH PBIHKA TpyJa B BBHICOKOIPO(ECCHOHATBHBIX Kaapax, o0Ja-
JAIOIIUX CHENHATbHBIMUA HaBBIKAMH «IIM(PPOBOH SKOHOMHKH». YKa3aHHBIC HABBIKU
MOTYT OBITh C(HOPMHUPOBAHBI TOJILKO Yepe3 CIEIHATH3UPOBAHHYIO CUCTEMY JOTOIHHU-
TENBHOT0 00yueHHsI pabOTHUKOB, (PYHKIIMOHHPYIOUIYIO HEMPEPHIBHO, B TOM YHUCIIE
B YCIIOBUSIX pabOUnX MECT.

B cBsI3M ¢ M3I0KEHHBIM TpENJIaracTcsi OMPENeNATh MPABOBOUW PEKUM 0Oe3-
omacHoil u(ppoBoil 00pa30BaTENILHON Cpebl KaKk OCOOBI PEeKUM MPaBOBOIO PEry-
JTUpoBaHus cepsl UPPOBU3ALUU CUCTEMbI 00pa30BaHus, BKIIIOYAIONIINI HanpaBJie-
HUS TIPABOBOTO PETYJIMPOBAHMsI, COBOKYITHOCTh MPABOBBIX CPEJICTB, 00ECIICUNBAIO-
MIUX TOAJIEPKAHNE ¥ COBEPUICHCTBOBAHUE CIIOKHUBIINXCS B YKa3aHHOH cdepe mpaBo-
BBIX OTHOIIEHUI, KOHTPOJIb U OLEHKY YPPEKTUBHOCTH YKa3aHHOU JEATEILHOCTH.

Cpenu OCHOBHBIX 3a7ad (OPMHPOBAHUS «UIU(PPOBONW SKOHOMHKH» MOMKHO
0c000 BBIACTUTH IMOBBIIIEHNE IPAMOTHOCTH HCIIOIB30BAHUS COBPEMEHHBIX HUDPO-
BBIX TEXHOJIOTHi, B TOM YHCIIE TP OpPTaHU3alMKd OOyUYEHHs M MEPEroAroTOBKE pa-
OOTHHUKOB.

OO0parmasicb K BOIPOCY O «IU(PPOBBIX» HABBIKAX, CIEAYET YYHUTBIBATH, YTO
OHU TIPEJICTABIISIOT COOOM CITOCOOHOCTH PaOOTHUKOB obOecmeunBaTh MNpodeccro-
HAJIBHYIO JESITEIFHOCTh Ha BBICOKOKIIACCHOM YPOBHE.

B TO ke Bpems Hy)XHO MOHUMATh, YTO CAMH HABBIKH MMEIOT TUHAMUYCCKYIO
CYIIHOCTb. DTO CBSI3aHO C TE€M, YTO caMo pabouyee MecTO M caM pabOTHHK TMpeTeprie-
BalOT U3MEHEHHUS B paMKax TpynoBoro mporecca. «L{udpossie» HaBBIKH mpHcOenu-
HSIOTCS K 001eit mpodeccruorpamme pabOTHHKA U 00Pa3yIOT BMECTE C HUIMHU EAUHYIO
cucreMy. B paMkax IWHAMHYHO pPa3BHBAIOLIEHCS «IH(POBOH SKOHOMHUKH» OTH
HaBBIKH TPEOYIOT MOCTOSTHHOTO COBEPIICHCTBOBAHMS.

OOpatumcs K KJIacCU(PUKAIUN «IIH(PPOBBIX» HABBIKOB, MPEUIOKEHHON Mpo-
beccopom MOCKOBCKOro rocyaapcTBeHHOro yHusepcurera uM. M.B. JlomonocoBa
B.A. CyxoMiMHBIM:
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1) HaBBIKK OOIIEro XapakTepa, KOTOpble HEOOXOMUMBI JIIOASIM JIFOOOH TMpo-
beccun;

2) HaBBIKK TPO(ECCHOHATBLHOTO XapaKkTepa, TPeOyIOTCsI CrieluaincTam, pabo-
tatomuM B | T-cdepe, s mpon3BoacTBa 00IIECTBEHHOTO MPOTYKTA;

3) HaBBIKK pabOTHI C KOHKPETHBIMH HPOTPAMMHBIMH «IIU(PPOBBIMUY TTPOIYK-
TaMu (MpoOIEMHO-OPHUECHTHPOBAHHBIC);

4) HaBbIKH PabOTHl ¢ MH(POPMAIMOHHOW KOMMYHUKATUBHON cpenoil (KoM-
IJIEMEHTapHbIE);

5) HaBBIKKM PaOOTHI CO CICIUATN3UPOBAHHBIMU MPUIOKEHUSIMHU (CEpPBHUCAMHU,
IPUIOKEHUAMH) .

PaccmoTpum 00IIyr0 XapaKTEpUCTHUKY HABBIKOB B «IIM(PPOBOH IKOHOMUKE.
BaxxHoi nX XapaKTepUCTHKOW SIBIISIETCS TeCHas CBs3b ¢ pabounm mectoM. «L{udpo-
BBIC» HABBIKM 110 CBOCH CYTH SIBJISIFOTCS MEXIUCIUIUIMHAPHBIMY, B CBSI3U C 4e€M 00Yy-
YEHHE UM HOCUT JIOCTAaTOYHO CJIOKHBIN XapakTrep.

3amava 1Mo co3JaHUI0 COBPEMEHHON M Oe3omacHoi mudpoBoii oOpa3zoBaTeib-
Holt cpenst Ao 2024 roma mocraBneHa [Ipesuaentom Poccuiickoii Denpepanuu
B.B. [TytunsimM?. TakuM 06pa3om, BHeApeHHe HPPOBLIX TEXHOIOTHIA B CHCTEMY 00-
pa3oBaHMs SBISETCS CTPATErMUECKOM 3a1adeil rocynapcrBa. AKTYalbHOCTh JaHHOU
3aJla4M HE BHI3bIBAET COMHEHUH.

B HacTosmee BpeMs B Poccun nMeercs Bcero okono 75 MiIH paboumx MecT .
ITo omenkam 3kcnepToB, B Ommkaiiiee aeciaTwieTie 6,5 MIITHOHOB pabodnx MeCT
ucuesHeT, a 20—25 MJIH U3 HUX HM3MEHAT KAaueCTBEHHbIE TPEOOBAaHUS K TPYJOBBIM
¢yukuusm. byayt BoctpeGoBaHbl apyrue TpeboBaHus k paborHukam (Bobylev,
Grigoriev, 2018).

MO’KHO KOHCTaTUpPOBaTh, YTO HA CETOAHSIIHUI JEHb 3aJa4a 110 IMOArOTOBKE
MOJIOZBIX MPO(GECCHOHATIOB K YCIOBHUAM IU(PPOBOH 3KOHOMUKH OKOHYATEIFHO MOKA
He pemieHa. Tak, Hampumep, B OTYETaX KOHCAJITHHIOBOM KoMmaHuu Boston
Consulting Group B WorldSkills Russia otmeuaercs, uto He MeHee 66% mpeanpusi-
TUW UCOBITHIBAIOT OMACEHUS O TOM, YTO HE CMOTYT IIPOJODKUTH CBOE Pa3BUTHE U3-3a
HEXBATKHU CHEIHAINCTOB C COOTBETCTBYIONIEH KBamudukaueii’,

[Tporieccrsr hopmupoBanust «UPpPOBOTO 0OIIECTBa» TPOUCXOMAT CETOIHS
HACTOJIBKO OBICTPO, YTO HEOOXOAUMO FOTOBUTH CIICIIUATICTOB C OTIEPEKECHUEM.

! Cyxommma B.A. IludpoBbie HaBBIKM W TIpoOIeMbl X (opMHupoBaHms, available at: https://www.econ.
msu.ru/sys/raw.php?0=50566&p=attachment (Accessed 28 October 2019).

2 Cwm.: Vkas IIpesunenta Poccuiickoit @enepanuu ot 07.05.2018 Ne 204 «O HaMOHAILHBIX LENSIX H CTpaTe-
IHYECKHX 3a1a4ax pa3BuTus Poccuiickoit ®eneparmu Ha nepuon ao 2024», available at: http://kremlin.ru/
events/president/news/57425 (Accessed 28 October 2019).

3Cwm.: The Future of Jobs Report 2018, available at: http://reports.weforum.org/future-of-jobs-2018/?
doing_wp_cron=1572209276.8092539310455322265625 (Accessed 28 October 2019).

4 Cwm.: Jipmxenne Worldskills: HoBerii B3ris Ha 06pasosanue u npodproaroroeky B Poccun. Kax Worldskills
MEHSIeT cucTeMy obpasoBaHusi W mpodmoarotoBkd B Poccum, available at: https://ria.ru/20171226/
1510749424 .html (Accessed 28 October 2019).
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IIpaBoBoii pexum nndpoBU3alUM CUCTEMBbI 00pa30BaHuUs

Crparerust pa3Butus nHpopmannoHHoro obmectBa B Poccuiickoit denepa-
nuu Ha 2017-2030 rogsl, yrBep:xxaeHHas YkasoM Ilpesunenta Poccuiickonn denepa-
uuu ot 9 masg 2017 roga Ne 203, siBnsieTcs MPOrpaMMHBIM JJOKyMEHTOM TI0 BOIIpOcam
(dbopMupoBaHUs HHPOPMAIIMOHHOTO TIPOCTPAHCTBA C YUETOM MOTPEOHOCTEH TpakaaH
1 O0IIECTBA B MOIY4YEHUH KaYeCTBEHHBIX U JIOCTOBEPHBIX CBEICHUI.

B Crparerun pa3sutust uHpopmanmonHoro ooduiectsa B Poccuiickoit dene-
panuu 0cob0 OTMEUYaeTCs, YTO OCHOBHBIMH HAINpPABJICHUSMHU CO3JaHHUA MH(pOpMAIIH-
OHHOT'O MPOCTPAHCTBA SIBISIOTCS COBEPILICHCTBOBAaHHE HAYYHBIX 3HAHMI, OpraHu3a-
Usl TPOEKTOB MPOCBEIIECHUST U OOpa30BaHUs HaceseHus, (OPMUPOBAHUE E€IMHOMN
oO1IeHayYHON KapTUHBI MUPA, MOBBIIIEHHE O€30MacHOCTH HHPOPMAILIMOHHOMW CPEeIbl,
KOTOPYIO HCIIOJIB3YIOT JIETH.

HNudopmaiimonHoe MpOCTPAHCTBO 3HAHUN TOJICKHUT HATOJTHEHHUIO TIPOEKTa-
MU IIPOCBELIEHMS], PACKPBIBAOIIMMU COBPEMEHHBIE HayYHbIE U KYJbTYpPHBIE JTOCTH-
xeHus. PopmupoBanue 0e30macHON MHPOPMAIIMOHHOM Cpellbl MOXKET OBITh oOectie-
YEHO dYepe3 MOMyJSIpU3alMi0 WHPOPMALMOHHBIX PECYpPCOB, COAEPIKAIIMX 3HAHUS
0 POCCHUHCKHUX TPaJAMLMOHHBIX JyXOBHO-HPAaBCTBEHHBIX IEHHOCTSX. Heobxoanmo
YAENSATh BHUMAHUE COBEPIICHCTBOBAHUIO TEXHOJIOIMH oOMeHa 3HaHusMu. Obecneue-
HUE OJaronpUsATHBIX YCJIOBHHA HAayYHO-TEXHMYECKOTO PAa3BUTHUS MOXKET PEaTU30BBI-
BaThCS Yepe3 CO3/AaHUE CICHUAIU3UPOBAHHBIX TUIATHOPM ISl HAYYHOTO COOOIIECTBa
1 00IIECTBEHHOCTH B 1IesIoM. B pamkax coBpeMeHHON 00pa3oBaTeabHOU Cpelbl clie-
JyeT COBEPUICHCTBOBATh MPHUMEHEHHUE PA3MYHBIX 00pa30BaTEIBbHBIX TEXHOJOTHH,
TaKUX Kak TUCTAHIIMOHHBIC, DJIEKTPOHHOE OOydYeHWe, MpW peanu3aiuu oOpas3oBa-
TEJIBbHBIX IPOTPAMM.

B T0 ke BpeMs AOKHBI OBITH CHOPMUPOBAHBI U MEXaHU3MBI yIPaBICHUS
JOCTYTIOM K 3alpelIeHHON (heJepantbHbIM 3aKOHOIATEICTBOM K PAcIpOCTPaHEHUIO
B Poccuiickoit deneparuu nHPOpMAaIMK, U TEXHOJIOTHH €€ JIMKBUIAIINH.

Ha coBpemMeHHOM 3Tare pa3BUTHS POCCHHCKOTO 3aKOHOJATENLCTBA HEOOXO-
JUMO co37aBaTh M 3(PPEKTUBHO KCMOJIB30BaTh CIHEIHATU3MPOBAHHBIE MH(OpMALIU-
OHHBIE TUIAT()OPMBI, COMEpKAIINE TOCTOBEPHYIO M Ka4eCTBEHHYIO MH(OpMaIUio 00
OOIIECTBEHHOM M TOCYAapCTBEHHOM Pa3BUTHH.

Kpome Toro, cTparermueckne acnekThl pa3BUTHS cepbl 00pa30BaHUS 3aJI0-
xeHbl KoHIenmumen 10arocpoYHOro CONrUaIbHO-IDKOHOMUYECKOTO pa3BuTusi Poccwii-
ckoit Denepanuu Ha nepuoA 10 2020 roma, yTBepKaeHHON pacniopsokenueM [IpaBu-
tenbcTBa PO ot 17 HOosOpst 2008 roma Ne 1662-p (manee — Konmenmus pa3BUTHS 10
2020 roxa).

Konnenuusi OTHOCUT K OCHOBHBIM II€JISIM TOCYAapCTBEHHON MOJIUTUKU B ce-
pe COBEpIICHCTBOBAHUS MH()OPMAIIMIOHHO-KOMMYHHMKAIIMOHHOTO MPOCTPAHCTBa, (op-
MUpOBaHHE WH(OPMAIMOHHOTO OOIIECTBA, YBEIMUYCHHE MOKa3aTeIei KauecTBa Ku3-
HU Tpa)/JaH, COBEPIICHCTBOBAHKE BCeX cep OOIIECTBEHHOM KU3HU, BKIIOYAs COILIU-
QJIBbHYI0, KyJBTYPHYIO U JYXOBHYIO.
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Konnenuust conep XUt u HampaBiIeHHs pa3BUTHS paccMaTpuBaeMoi cepbl Ha
JIOJITOCPOYHYIO MepcreKTHBY. K HUM OTHECEHBI paji HallpaBJICHUH, BKIIOYAIOIIUX T10-
BBHIIIEHWE KAa4eCTBEHHBIX IOKa3aTesell oOpa3oBaHMS HAa OCHOBE HH(OPMAIIMOHHO-
KOMMYHHKAIIMOHHBIX TEXHOJIOTUI, B TOM YHUCIIE:

— paboTa 1o pacrnpoCTpaHEHHUIO HHTEPHET-CBSA3U B COLUAIBHBIX YUPEKICHH-
aX (IIKOJIBI, My3€H, MEAUIUHCKIE OpraHU3aIly, ONOINOTEKN U Ip. OOBEKTHI, OTHO-
CSIIMECS K COLIMATIBHO 3HAYUMBIM);

— YBEJIMYCHHUE YKCIIa MOJIb30BaTeNnell MH)OPMAIIMOHHBIX M TEIEKOMMYHHKA-
LMOHHBIX TEXHOJIOTHH, 00yueHre HOBbIM (popMaM U MeTozaM paboThl C HUMU, B TOM
YHCJIE UCTIOJB30BAaHUIO BO3MOXHOCTEH JUCTAaHIIMOHHOTO 00pa3oBaHUs U Meauaoopa-
30BaHUsl, OpraHU3aIlHsl CUCTEMbl HEMPEPHIBHOTO MPO(EeCCHOHATBLHOTO 00YUYeHHs pa-
60te ¢ nH(HOPMAITMOHHO-KOMMYHHUKAITMOHHBIMH TEXHOJIOTHSIMH.

Cpenn cTpaTernieckux AOKYMEHTOB, BIUSIONIMX Ha (opMupoBaHue U po-
BOI 00pa3oBaTeIbHOM Cpefbl, caenyeT oTMEeTuTh CTpaTernuio pa3BUTHs HHGopManu-
oHHOTO oOmecTBa B Poccuiickoit @eneparu Ha 2017-2030 rossl, cpeau enei Ko-
TOPOW MOYXHO BBIJCIIUTH CIIOCOOCTBOBAHME MHTEHCU(UKAIUK Pa3BUTHA U IPUMEHE-
HuUs «udpoBBIX» TexHOJIOTHH B Poccuiickoi denepanuu.

Crnenyer Takke OTMETUTh NMPHOPUTETHBIA MpoekT «CoBpeMeHHas mudposas
oOpa3zoBatenpHas cpena B Poccuiickoin deaepanumy, yTBepKACHHBIH MPE3UTUYMOM
Cogera nipu IIpe3sunente Poccuiickoit @enepanuu Mo cTpaTerHuecKoMy pa3BUTHIO U
IIPHOPUTETHBIM HpOeKTaM (IpOTOKON OT 25 okTsA6ps 2016 roga Ne 9)°, nensio KoTo-
poro omnpeneneHo coznanve K 2018 romy ycioBus JJIsi CHCTEMHOTO MOBBIIICHUS Ka-
9YeCcTBa M PacCHIMPEHUS BO3MOKHOCTEH HEMPEPHIBHOTO 00pa30BaHus I BCEX KaTEro-
pHii rpaxkIaH 3a CUET Pa3BUTH POCCHUICKOTO IU(PPOBOro 00pa3oBaTEIHHOTO IPO-
CTpaHCTBAa M YBEIMUYCHHMS YHCIAa OOYYaromUXcsi 0Opa3oBaTENbHBIX OpraHU3aIUi,
OCBOMBIINX OHJIAWH-KYPCHI, 10 11 MitH yenoBek Kk koHIty 2025 rona.

Ha cerogusmnuii neHs B VIHTepHeTe co3laHa cnelUalu3UpOBaHHAs IUIaT-
dopma «OTKpBITOE 0OpazoBanHue»®, Ha KOTOPO BEAYIIMMHU By3amMu Poccum pasme-
IICHBI OHJIAMH-KYPCHI 0 PAa3IMYHBIM JUCHUTUITMHAM.

['maBHBIM OT/IMYMEM TIATGOPMBI SBISIETCA TO, YTO JOCTYH K pa3MEIICHHBIM
Ha Hell 00pa3oBaTeIbHBIM MpOorpaMmMaM CBOOOIHBIN U He TpedyeT omnaThl. K moceru-
TeJIAM IUIATGOPMBI HE TIPEABSABISIOTCS TpeOOBaHUS K BO3PACTy M 00pa30BaHUIo.

Ecim obyvaromuiicsi ciaeT KOHTPOJIbHBIC 3a/IaHUS Ha MOJIOKHUTEIHHYIO OICH-
Ky, OH MOXET TOJIy4YUTh CEPTUPHUKAT, TPEACTABISIONINNA CBOETO POa JOKYMEHTAIIb-
HOE TIOATBEPIKJCHNE PE3yIbTaTOB 00y4YEHHSI.

5 IIpuoputetHslii npoekt «CoBpeMenHas uudpoBas obpaszoBaTeibHas cpena B Poccuiickoil Menepauun»
(«CoBpemennast tmdposasi obpasoBatenbHas cpenar), available at: http://government.ru/projects/selection/
643/ (Accessed 28 October 2019).

6 O6pasosatenshas miargopma «OTKpEITOE 0OpasoBanue», available at: https://openedu.ru/ (Accessed 28
October 2019).
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OCHOBHBIM HOPMATHUBHBIM MPABOBBIM aKTOM, PETYIUPYIOMINUM (OPMHUPOBAHNE
oOpa3oBaTtensHON cpefbl, BeicTynaer denepanbHbiii 3akoH oT 29 nexabps 2012 roxa
Ne 273 — @3 «O6 obpazoBanuu B Poccuiickoit @eneparumn». OH yxe npeaycMaTpu-
BaeT NPHMEHEHHE AJIEKTPOHHOTO OOYYEeHHS M IUCTAHIMOHHBIX 00pa30BATEIbHBIX
TEXHOJIOTHH. 3aKOHOM YCTAHOBJICHBI OCHOBOIOJIATAIOIINE MPUHIMITBI U YCIOBHUS MX
NPUMEHEHHUS B paMKax 00pa3oBaTeIbHOTO MPOIEcca Ha BCEX YPOBHAX 00pa30BaHusl.

[Tpu peanuzanuu 00pa3oBaTENIbHBIX MPOrpaMM C MPUMEHEHUEM JIaHHBIX TEX-
HOJIOTHA B OpTaHU3alMsX JOJDKHBI OBITH CO3MaHBI YCIOBUS (DYHKIIMOHHPOBAHUS
3JICKTPOHHON MH(POPMAIMOHHO-00pa30BaTeIbHON Cpeibl, BKITIOYAIONICH B ceOs DIIeK-
TPOHHBIE MH(POPMAIIMOHHBIE U 00pa30BaTEIbHBIE PECYPCHI, 00ECIEeUNBAIOIINE OCBOE-
HUe 00ydJaromuMucs 00pa3oBaTebHBIX MIPOrPaMM B IOJTHOM 00bEME HE3aBUCHUMO OT
MIX MECTa HAXOXKICHHUS .

[Topsimox mpuMEHEHHs JEKTPOHHOTO W JUCTAHIIMOHHOTO OOydYeHUs yTBEp-
’KJIeH COOTBETCTBYIONIMMH MpUKa3oM Muno6pHayku Poccuu®, KOTOpsIM mpeycMoT-
peHa HeoOX0IMMOCTh OOecIedeHHsT 00pa30BaTEIIbHBIMHA OPTaHU3AIUsIMU psIa yCIIo-
BUH, B TOM YHCJIE€ COOTBETCTBYIOIIETO YPOBHS MOJTOTOBKH KaJpoB, Yy4eOHO-
METOIMYECKON OMOIIM 00yYarOLUMCS U Jp.

OenepanbHblii 3aKoH 0T 29 nexadps 2012 roma Ne 273-03 «O6 obpazoBaHun
B Poccuiickoit @enepannn» obecrieyuBaeT:

— peryJaupoBaHHe MMPaBOBBIX OTHOILICHUI B cepe 00pa3oBaHMUs;

— peanu3aiuio nmpaBa Ha oOpa3oBaHME, FOCYIAPCTBEHHBIX TAPaHTUN HA IO-
JTy4eHNe KaueCTBEHHOTo 00pa30BaHMS;

— o0ecnedyeHne 3allMIIeHHOCTH TIpaB U cBOOOJ rpaxknaH B cdepe obdpaszo-
BaHUSI.

B ®denepanbHOM 3aKOHE 3aKpeTICHbI KaKk OOIIHE MONI0KEHUs! (HarpuMmep, oc-
HOBBI TIPaBOBOTO pETyJMpoBaHus cdepbl oOpazoBanusi B Poccuiickoit deneparum),
TaK U MOJIOKEHUS, PEryIUPYIOIIKe CIEMATN3UPOBaHHbIE CErMEHThI 00pa30BaHUsl.

B uwactHOCTH, cTaThell 2 PenepalibHOrO 3aKOHA K CPEACTBaM 00y4YeHUs U BOC-
NUTaHUA Hapsdy ¢ nmpubopamu, o0OpyIOBaHHEM, BKIIIOYAs CIIOPTUBHOE 00OPYI0Ba-
HUE M UWHBEHTAph, MHCTPyMEHTaMU (B TOM YHCIE MY3bIKQIbHBIMH), Y4eOHO-
HATJISIHBIME TIOCOOMSMU OTHECEHBI KOMIBIOTEPBI, HH(POPMALMOHHO-TEIEKOMMYHH-
KallMOHHBIE CETH, alllapaTHO-TIPOTPAMMHBIE U ayTMOBU3yaJIbHBIE CPEICTBA, TICUATHBIE
Y 2JICKTPOHHBIE 00pa30BaTeNbHBIE U WH(POPMAIIMOHHBIE PECYPCHI U HHBIE MaTepHaITb-

HBIC 06’b€KTBI, H€06XOI[I/IMLI€ JJIA OpraHu3anuu O6pa3OBaT6J'IBHOI71 I[C}ITGJ'H)HOCTI/IQ.

7 Cm.: YacTs 3 craThu 16 denepanbroro 3akona ot 29.12.2012 N 273-®3 «O6 obpasosanuu B Poccuiickoit
Deneparuny // Cobpanue 3akonoaarenbeTBa Poccuiickoit @enepanmu. 31.12.2012. Ne 53 (4. 1). ct. 7598.

8 Cm: Ipuxas MunucTepcTBa 0Opa3oBaHus U Hayku Poccuiickoit ®enepamuu ot 23.08 2017 Ne 816 «O6
yTBepxaeHun [lopsiika MPUMEHEHHUs OpPraHU3alUsIMHI, OCYIIECTBISIOIINMH 00Pa30BaTEIbHYIO ISSITEILHOCTD,
JNIEKTPOHHOE 00yUYEeHHUE, TUCTAHI[MOHHBIX 00Pa30BaTENbHBIX TEXHOIOT Ui TPU peann3aiui 00pa3oBaTenbHBIX
nporpaMmy, available at: http:// pravo.gov.ru (Accessed 28 October 2019).

9Cm.: ®DenepanbHbiii 3ak0H oT 29.12.2012 N 273-d3 «O6 obdpazoBanuu B Poccuiickoit ®enepammmny» // Co-
Opanue 3axoHonarenbeTBa Poccuiickoit @eneparmu. 31.12.2012. Ne 53 (4. 1). ct. 7598.
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Crartbeli 12 ®enepallbHOrO 3aKOHa IPELyCMOTPEHO, YTO MPU peaU3aluu
00pa30BaTeNbHBIX MPOrpaMM HCIOJB3YIOTCS pa3iuyHble 00pa30BaTElIbHBIE TEXHO-
JIOTHM, B TOM 4YHCJIE JUCTAHLMOHHBIE 00pa3oBaTeIbHbIE TEXHOJIOIHHU, IEKTPOHHOE
obOydenue. Tak, ctatheit 16 denepalbHOTO 3aKOHA OMPEIEICHO, YTO CIIEIYET IMOHH-
MaTh O] «AJEKTPOHHBIM 00yueHHeM» (OpraHu3anus 00pa3oBaTEIbHON AesITEIbHO-
CTH C IPUMEHEHHEM COJIeprKallelicss B 0a3ax JaHHBIX U MCIOIb3yeMOU NpHU peasun3a-
UM 00pazoBaTEeNbHBIX MPOrpaMM MHPOPMALUU U 00ECIEUNBAIONINX €€ 00paboTKy
MH(POPMAIIMOHHBIX TEXHOJIOTHH, TEXHUYECKHX CPEJICTB, a TaKKe WH(POPMAIMOHHO-
TEJICKOMMYHHUKAIIMOHHBIX CeTel, O0eCreuMBalOMIUX Iepeaadyy MO JHHHUSIM CBSA3H
yKazaHHOH MHQopManuy, B3auMoJeicTBUE O00y4aroLMXCs U MEJarornyeckux pa-
OOTHHUKOB).

[Ton «aucTaHIMOHHBIMUA O0OPa30BATEIBLHBIMUA TEXHOJIOTUSAMWY» TOHUMAIOTCS
0o0pa3oBaTeNnbHbIE TEXHOJOTHH, peaju3yeMble B OCHOBHOM C NPHUMEHEHHEM HH(pOp-
MAaIMOHHO-TEJIEKOMMYHHUKAIIMOHHBIX CETeH MPH OMOCPEIOBAHHOM (HA PACCTOSHHN)
B3aMMO/JICHICTBUU O00YYAIOUINXCS U TIEJarOTHYeCKUX paOOTHUKOB.

Crnenyer oOpaTuTh BHUMaHUE Ha TO, YTO B XOJE OpPTaHU3AIMK Ipolecca 00-
pa3oBaHMsl, OPUEHTUPOBAHHOTO IPEUMYILECTBEHHO HA UCIIOJIb30BAHNE COBPEMEHHBIX
MH(OPMALMOHHBIX TEXHOJIOTUH, B TOM YHCJI€ TUCTAHIIMOHHO, Ba)KHBIM HAIlPaBJICHU-
eM obecrieueHus: PyHKIIMOHUPOBAHUS JIEKTPOHHON 00pa3oBaTenbHOM cpebl OyaeT
KOMIUIEKCHOE HCIOJIb30BaHHE BCErO CIEKTpa 3IIEKTPOHHO-TEXHUYECKUX CPEICTB,
a TaKke 00yueHHe HaBbIKaM pabOThl C HUMU MOJIb30BaTENCH.

B nacrosmee Bpems MunoOpraayku Poccun yTBep» AeH NepedeHb HampaB-
JICHUH MOJTOTOBKH, IO KOTOPBIM HE JIOMYCKAeTCsl MCIOJIb30BaHHE BO3MOXKHOCTEH
JTUCTaHIIMOHHOTO 00pa3oBaHus. Takoil mepevyeHb yTBEPKIeH IPUKa30M YKa3aHHOTO
Munucrepcra ot 20 saBaps 2014 roma Ne 22 «O0 yTBep)KIEeHUU TEPEYHEH TIPO-
deccuii U crienuaIbHOCTEH CpeHEro MPOoQEeCCHOHATBLHOTO 00pa3oBaHus, pean3a-
1usi 00pa3oBaTEIbHBIX MPOTPAMM MO KOTOPBIM HE JIOIYCKAETCs ¢ IPUMEHEHUEM HC-
KJIFOUUTEIBHO 3JIEKTPOHHOTO 00YUYEHUS!, TUCTAaHIMOHHBIX 00pa30BATENbHbBIX TEXHO-
JIOTHI».

BaxHbIM ycioBueM opraHuzanuu o0pa3oBaTeNbHBIX IPOTrPaMM C IpUMEHE-
HHUEM 3JIEKTPOHHOTO 00Yy4YeHHs, AUCTAHLIMOHHBIX 00pa30BaTEIbHBIX TEXHOIOIUN 5B-
nsieTcss o0ecredeHre 3allnuThl CBEICHUM, OTHOCSAILIMXCS K TOCYAapCTBEHHOW M WU
WHOTO BHJIa OXPaHIEMON 3aKOHOM TaliHe, OpraHu3alfel, OCYIIeCTBISAIONe 00pa3o-
BaTENIbHYIO AEATEIbHOCTb.

B cratee 18 denepanpHoro 3akoHa («IleuaTHble U >MeKTpOHHBIE 00pa3oBa-
TeNbHBIE U MH(POPMAIIMOHHBIE PECYPCHI») COAEPIKUTCS HOpMa O TOM, 4TO B 00pa3oBa-
TEJIbHBIX OpPraHMU3alMAX JOJKHBI (POPMHPOBATHCS LUPPOBbIE (IJIEKTPOHHBIE) OMO-
JHOTEKH, Yepe3 KOTOphIe TOJDKEH ObITh 00ECIEeUYeH N0CTyM K 0a3aM IpodeccuoHanb-
HBIX 3HaHHWM, THPOPMAIIMOHHBIM CIPABOYHBIM, a TAKXKE CHCTEMaM IOMCKa JaHHBIX
Y UHBIM MH(QOPMAITMOHHBIM pecypcaM. BaxHbIM TpeOOBaHUEM SIBISIETCS YKOMILICKTA-
st OubnmoreyHoro (hOHA MeYaTHBIMUA U (MJIH) 3JIEKTPOHHBIMH y4eOHBIMU H3IaHU-
AMU (BKJIIOYasi yueOHUKU U ydeOHbIe TTOCOOHS), METOANYECKUMHU U MEPUOTUIECKUMHU
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u3gaHusMU. [Ipu 3TOM BeCh 3TOT MEPEUYCHb JIOJIKCH OXBAaThIBATh BCE JMCIUILIUHBI,
MpeIyCMOTPEHHBIE B pamMKax 00pa3oBaTelbHOW MporpamMmbl (enepalbHbBIMH TOCY-
JApCTBEHHBIMU CTaHAApTaMu B cpepe oOpa3oBaHMUsL.

Taxoke yka3zaHHas CTaThsl PETJIAMEHTHUPYET NMPHUMEHEHHE B 00pa30BaTEIbHOM
mporiecce MEKTPOHHBIX y4eOHBIX m3gaHuid. [Ipu 3TOM OHM TOKHBI ONPENEeNATHCS
00pa30BaTEIHLHOTO OpPTaHU3alMeH CaMOCTOSTEIBHO C Y4eTOM TpeOOBaHMI JCHCTBY-
IOLIETO 3aKOHOATEIbCTBA.

Kpome aToro, k cepe KOMIIETEHIIMN OpraHU3aIiK, peaau3ylomlei oopa3zoBa-
TEJIbHBIE TPOTpaMMbl, cTaThel 28 denepanbHOro 3aKOHAa OTHECEHBI, B YACTHOCTH,
pacnpocTpaHEeHHE M COBEPIICHCTBOBAHHE MPUMEHSEMBIX METOJIOB OOYy4EHHS U BOC-
MUTaHMs, TEXHOJOTHM B cdepe oOpazoBaHusi, 00yUeHUs, MPOBOJUMOTO C MCIIOJIB30-
BaHUE JIEKTPOHHBIX CHCTEM.

Cpenn HEeTIOCPEICTBEHHBIX 00513aHHOCTEH OpraHMU3aIiy, peaTu3yIomiei oopa-
30BaTeIbHBIC MPOTPAMMBI, MOKHO BBIJCIUTH, B YaCTHOCTH, PEATU3AIMIO IOJIHOTO
o0bemMa mporpamMmbl 00pa3oBaHHs, 00ECIEYCHHE BBICOKOTO KayecTBa TOIATOTOBKH
00y4aromuxcsi B COOTBETCTBUU C TPeOOBAHUSMH, YCTAHOBICHHBIMH (eepatbHbIM
3aKOHOJIATEIbCTBOM, COOTBETCTBHSI UCIOIB3YEeMBIX (POPM, CpEICTB, METOJIOB 00yUe-
HUSl M BOCIIUTaHHS BO3PACTHBIM, NMCUXOPH3MUECKUM OCOOCHHOCTSIM, CKIIOHHOCTSIM,
CHOCOOHOCTSIM, MHTEpEcaM M MOTPEOHOCTIM 00yUYaIOLTIXCS.

3a HEBBINOJIHEHHE WM HEHAJJICKAIIEe BHIMOJHEHHE (DYHKIHMIA, OTHECEHHBIX
K €¢ KOMIIETCHIIMHY, 3a peaju3alui0 He B MOJTHOM 00beMe 00pa3oBaTelIbHBIX MPO-
rpaMM B COOTBETCTBUU C Y4EOHBIM IIAHOM, KauyeCTBO OOpa30BaHUSI CBOMX BBIITYCK-
HUKOB, a TaK)K€ 32 JKU3Hb U 3/10pOBbE 00yUArOIUXCs, pAOOTHUKOB 00pa30BaTEIbLHOM
OpraHu3alMy TOCIIEAHSS HECET OTBETCTBEHHOCTh B YCTAHOBJICHHOM 3aKOHOJATEIb-
ctBOoM Poccuiickoit denepanm mopsake.

B pamkax wmHpOpMAMOHHOW OTKPBITOCTH 00pa30BaTEIbHBIX OpTraHU3AIUil
(craTbst 29 Denepa’abHOTO 3aKOHA) OPTraHU3ALMUSAM, OCYIIECTBISIONINM JIESITEIHLHOCTD
B c(hepe oOpa3oBaHus, HEOOXOIUMO (HOPMHUPOBATH PECYPCHI, colepxKamue HHpopma-
U0 00 WX ACATENBHOCTH B cepe 3IEKTPOHHOro o0pa3oBaTeILHOrO Ipoliecca, 00-
JA/IAI0IIME XapaKTEPUCTHKAMU OTKPBITOCTH M OOLIEIOCTYIHOCTH, IMOAJIEP>KUBATH
CBOOOIHBIN TOCTYI K 3TUM pecypcaM MpU MOMOIIM pa3MelleHHus UX B WHGopMaIu-
OHHO-TEJIEKOMMYHHUKAIIMOHHBIX CETSIX, B TOM YHCIEe Ha OPHUIIMAILHOM caiite o0pas3o-
BaTeIbHON OpraHn3anuu B cetn « HTepHETY.

B pamkax nmiieH3MOHHBIX TpeOboBaHUil B chepe oOpasoBanus (ctaths 91 De-
JIEpAIbHOTO 3aKOHA), YCTAHOBIICHHBIX TIOJIOKEHHEM O JIMICH3UPOBAaHMH 00pa3oBa-
TenbHOU NesTenpHocTh (moctanoBnenue [IpaBurennscTBa Poccuiickoin Deaepanuu oT
28 okta0pst 2013 roga Ne 966 «O nuneH3npoBaHUHA 00Pa30BATENbHOMN NEATETLHOCTI)
JIOJDKHBI OBITh YYTEHBI XapaKTEepHBbIE 0COOCHHOCTH OPraHU3aIiU JACATEIHLHOCTH B Ce-
pe o0pa3oBaHus C MOMOIIBIO UCMIOIB30BaHMSI CETEBOM (HOPMBI peann3aluy NporpaMmm
00pa3oBaHUs; OpraHU3aIuH JISATSIHPHOCTH B chepe 00pa3oBaHUs C MOMOIIBIO DJICK-
TPOHHOTO 00y4YEHUSsI, IUCTAHIIMOHHBIX 00pa30BaTEIbHBIX TEXHOJOTUN (HATUYKE yCIIo-
BUHl 111 (DYHKIMOHUPOBAHUS SJIEKTPOHHOM MH(OpMAIMOHHO-00pa30BaTENIbHON Cpe-
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JIbl, BKJTFOUAIOIIEH B ce0sl 3JIEKTPOHHBIE MHPOPMAIIOHHBIE PECYPCHI, IEKTPOHHBIE 00-
pas3oBaTeNbHbBIE PECYPChl, COBOKYITHOCTh WH(OPMAIMOHHBIX TEXHOJIOTHIA, TEIEKOMMY-
HUKAIIMOHHBIX TEXHOJIOTMHA M COOTBETCTBYIOIIUX TEXHOJIIOTHUECKUX CPEJCTB U obecre-
YHBAIOIICH OCBOCHUE O0YYAIOUIMMHUCS HE3aBUCHMO OT MX MECTOHAXOXKJCHHUS 00pa3o-
BaTEJbHBIX IPOTPaMM B IOJHOM 00BEME, B COOTBETCTBUH CO cTaTthell 16 Denepanb-
HOTO 3aKOHa — JUIsi 00pa30BaTEeNbHBIX MPOrpaMM C MPUMEHEHHEM HCKIIOUUTEIHHO
AJIEKTPOHHOr0 00yUYEHUs!, TUCTAHIMOHHBIX 00pa30BaTEeNbHBIX TEXHOIOTHUIA).

[TpaButenscTBoM Poccuiickoit @enepaunu B 2017 romy Obiia paspaboTana
u yTBepxaeHa nporpamma «lludposas skonomuka Poccuiickoit @eneparmny», ogHa
u3 nenel koropoir — k 2024 roay exerogHo BeITycKaTh 0ojee 120 Thic. cnenuanm-
cTOB B MH(OpMalmoHHOH cepe. B mporpamMmMe nocrasieHa 3ajiaya BHEAPEHUs B 00-
pa30BaTeNIbHBIN MPOIECC HHANBUIYAIBHBIX TPACKTOPHIA 00pa30BaHuUs € MOJAEPIKKOM
WH(OPMAITMOHHBIX TEXHOJIOTUH.

Wzydenne conmepkanus mporpammbl «l{udpoBas skoHommka Poccuiickoit
®enepannn», yTBEpKIACHHON noctaHoBieHueM [IpaButenscTtBa Poccuiickont @ene-
patuu ot 2 mapta 2019 rona Ne 234, mo3BomsieT c/ienaTh BBIBOJ O TOM, UYTO Ha CETo-
JHSIIHUKA J1IeHb B 00pa30BaTeNbHOM Cpelie MPOUCXOAMT pacUIMpEHUE MPUMEHEHUs
MH(POPMALMOHHBIX TeXHOJOrwi. Tak, mKojlaMm, By3aM M APYTHM 00pa3oBaTEIbHBIM
OpraHu3alysIM MPEeAoCTaBlIeH CBOOOAHBIA AocTyn B MHTepHET, OHM HMEIT C00-
CTBEHHbIE caiiThl. Kpome Toro, pacumpsiercss HopMaTuBHas 0a3a, BHEIpHUBILAs B 00-
pa3oBaTeNbHbIE CTaHIApThl TPEOOBaHUS K O0YUEHUIO «IIU(PPOBBIM HaBbIKam». Peanu-
3YIOTCSI TIPOTPAMMBbI YTITyOJICHHON MOATOTOBKH KaapOB, 00JIAAIONINX TAKUMH HABBI-
kKamu. B TO ke Bpems KOJIMYECTBO MOATOTOBICHHBIX KAIAPOB M MOTPEOHOCTH B HUX
pasusaTcs. OOpa3zoBaycs CyIIECTBEHHBIN aedumut nepBoix. Jns Gonee TOYHOW Mpo-
BEPKH MX HaBBIKOB TPEOyeTCs MOBCEMECTHOE BBEACHUE MPOLIEAYPHI JICKTPOHHOM aT-
TECTaLUH.

Cpenu riaBHbIX HallpaBJIEHUH COBEPLIEHCTBOBAHUS Ipolecca HU(ppoBU3aun
HSKOHOMHKH MOXKHO BBIICIHTB: PACHIMPEHHUE MPAaBOBOM 0a3bl, MOATOTOBKA KBAIU(U-
LIMPOBAaHHBIX KaAPOB, oOecreueHre nHHOpMalMOHHON 0e30MacHOCTH.

OOpatumcsi K BOMPOCY O MOJATOTOBKE KBANU(UIIMPOBAHHBIX KaJApPOB JUIS
«n(poBON IKOHOMUKIY», PEIICHUEM KOTOPOTO MOXKET CTaTh (PyHJAaMEHTAIbHbBIC U3-
MEHEHHS B MOAXO0/aX K MX IMOATOTOBKE, B TOM YHCIIC YBEIHMUEHHUE JOTH MPAKTHKO-
OpHEHTHPOBAHHOTO OOyYeHHUs B CTpPyKType oOpa3oBaHus. Ha TakTHueckoM ypoBHE
obecrieynBaeTCs yIpaBJieHNE BRIOJHEHUEM TUIAHOB U peaji3aineil IpoeKTOB Mo Ta-
KOMY HarpaBJIeHHIO, Kak ()OpPMHPOBAHNE HOPMATHBHOM 0a3bl KOMIIOHEHTOB 00pa3o-
BaTENbHBIX MPOTPaMM, CYIIECTBEHHBIX JJs HU(POBOM SKOHOMHKH, BKJIOYasi CTaH-
JapThl U TOCYJapCTBEHHbIE TPEOOBaHUs, a TaKKe MPUMEpPHbIE MPOrpamMMbl (HampH-
Mep, penepanbHble rOCyAapCTBEHHbIE 00pa30BaTeNbHbIE CTAaHAAPTHI B paMKax TpeOo-
BaHU K MaTepHATbHO-TEXHUYECKUM YCIIOBHSIM, CO/IEPKaT KOMIOHEHT ITU(POBOI CO-
CTaBJIsfOIIEH 00pa30BaTeILHOTO TpoIecca).
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B Crparerun pasButus uHpopmarmonHoro odmectsa B Poccuiickoit dene-
paruu 110 2030 rosa MpHOPUTETHRIM CLIEHAPHEM Pa3BUTHSI HHPOPMAITMOHHOTO 00IIIe-
ctBa B Poccuu npenycMoTpeHo:

— pocCcHiiCKME OpraHU3ali CO3Jal0T U COBEPLICHCTBYIOT NPOPHIBHBIE WH-
(dbopManMOHHBIE W KOMMYHHUKAIIMOHHbIE TEXHOJIOTHH, WX HHTEPECHl 3alUIIAIOTCS
rocy1apCcTBOM;

— c(hopMUpPOBaHbI HALMOHAIBHBIC TEXHOJOTHUYECKUE IIaT(OpPMBbI OHIIAIH-
00pa3oBaHMsl, TPaKIaHe OCBEIOMIICHBI O TPEUMYIIECTBAX MONIyYeHHs] WHPOPMAIINH,
nproOpeTeHHsl TOBapOB U IOIYy4EHUs YCIyr ¢ HCIOJIb30BaHUEM ceTH «lIHTepHeT»,
a TaK)Ke UMEIOT BO3MOYKHOCTh NOJIy4aTh OHJIAMH-00pa3oBaHUe, YCIYTH 3JIEKTPOHHBIX
O6uOIMOTEK, TOCYJapCTBEHHBIE U MYHUIIUTIAJIbHBIEC YCITYTH.

Taxoke He0OX0IMMO OTMETHUTh U IPUOPUTETHBIN NPoeKT «CoBpeMeHHas -
poBasi oOpasoBatenbHas cpena B Poccuiickoit ®eneparum» (BKIIOYAOIMNNA TPOEKT
«IIudposas mkona»)'®. DTOT NPOEKT MPUHAT B LENAX CO3NAHMS YCIOBUH IS CH-
CTEMHOTO MOBBIIICHHSI KAUeCTBA U PACHIMPEHUS BO3MOKHOCTEH HETPEPhIBHOTO 00pa-
30BaHUs AJIs BCEX KaTeropuil rpaskaaH.

Peanusamnust nmpHOpPUTETHOrO NPOEKTa MPEAyCMaTpUBAET PsA  KIHOYEBBIX
HarfpaBJIeHUI pabOThI, B TOM YHUCIIE: COBEPIICHCTBOBAHNE HOPMATUBHO-TIPAaBOBOH Oa-
36l B c(hepe oHnaitH-00ydeHus (Tak, HeOOXOAMMO MOIPOOHO 3aPUKCUPOBATH €ro Ipa-
BOBOH CTaTyC U BHEApPEHUE B 00pa30BaTEIbHbIN MPOLIECC); CO3JaHUE CUCTEMBI OLICH-
KU KauecTBa TaKoro o0yueHHs OCPEACTBOM SKCIEPTHBIX MHEHUH U OIpOCa MOJIb30-
BaTelneil; co3nanue MHGOPMALMOHHOTO pecypca, ¢ JOCTYINOM K OHJIalfH-KypcaM I10
MPUHIUITY OJJHOTO OKHA.

Co3znana MexBY30BCKas maTdopma « Y HUBEpcapuyMm», Ha KOTOPOH 3aperu-
CTpUpPOBaHO OoJiee MOJIYTOpa MUJUIMOHA YEJOBEK, a TaKKe MeIuaTeKka JIEeKIUH Ha
pycckom si3bike «Jlekropuym». Ilmatdopma «YHUBepcuTeT 0€3 TpaHUID» YXKE CO-
JIepKUT B ceOe 34 oHNaliH-Kypca M0 pa3IMYHBIM HAlpaBICHUSM MOATOTOBKHU ((u-
3MKa, acCTPOHOMHUs, OMOJIOTHS, MaTeMaTHuKa, T'eoJIorus, reorpadus, KOJIOTHUsl, XU-
MU, UCTOPHSI, IOPUCIPYACHIINSA, HHOCTPAHHBIE SI3BIKUA U T.1.), peanuzyembie MI'Y
umenu M.B. JIomoHocCOBa.

B pamkax npoekta (pyHKIMOHMPYET AECATh PEerHOHAIbHBIX LIEHTPOB KOMIIE-
TEHIMH B obnacTu oHnaitH-oOpasoBanus. [Ipennonaraercs, 4ro Ha uX 6a3e mpemnoaa-
BaTeIM PErMOHAIBHBIX BY30B U LIKOJ CMOTYT IOJIYYHMTh 3HAHHUS O TOM, KaK IIpUMe-
HATh OHJIAMH-TEXHOJIOTMH, a TAK)KE HAy4yaTcsl 1aBaTh UM SKCIIEPTHYIO OLICHKY.

Peanuzamus mpoekra «L{udposast mkona» mosiedeT 3a co0oil 0OHOBIEHHE
cofZiep>KaHusl OOpa30BaHUs U U3MEHEHHE POJIM YUHTEIsl, KOTOPBIA JODKEH OBITh KY-
paTopoM, OPHUEHTUPYIOIUM peOeHKa B COOTBETCTBUM C €r0 3allpOCaMU U IPUOPUTE-
TaMu. Takke MPOEKT MO3BOJUT MAaKCHUMAJIbHO HHAWBHUIYaU3UPOBATH TPAECKTOPUU

10 Cm. Tpuopwretrbiii mpoekt «CoBpemMeHHas rmdpoBas obpasoBatenbHas cpena B Poccuiickoii ®enepa-
wun» («CoBpemennasi mudpoBass oOpa3oBaTenbHas cpena»), available at: http://government.ru/projects/
selection/643/ (Accessed 28 October 2019).
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00yueHHs MKOJBbHUKOB. [10SIBUTCS BO3MOXKHOCTh IPOXOXKAECHUS aTTECTAllUU U CIauu
roCyJapCTBEHHOM arrtectranuu B 1MdpoBoil ¢opme. brnaromaps 3ToMy HMIKOJIBHUKA
CMOTYT MPUMEHATH MOJyuYeHHbIE KOMIETCHIIMN B YCIOBUSIX CTPEMUTEIHHO Pa3BUBA-
OIIETOCS UPPOBOTO MHUPA.

Coznanuio COBpeMeHHOHN u(poBoii 00pa3oBaTeIbHON cpebl OyIeT Croco0-
cTBOBaTh peanusanus HaumonaneHoro mpoekra «O6pasoBaHue»'!, koTopwii BKIIO-
qaeT B ceOs 10 deaepanbHBIX MPOEKTOB, HEKOTOPBIC U3 KOTOPHIX HAIIPSMYIO CBSI3aHBI
¢ uudposuzanueit 0opazoBaHusl.

BaxxupiMu HarpaBJIEHUSIMU JESTEILHOCTU M0 HAIIMOHAIBHOMY MPOEKTY CTa-
HyT co3nanue k 2020 rony Ilentpa mudposoii Tpanchopmanuu oOpazoBaHus, a Tak-
)K€ yTBEpXkJICHUE LIeJeBOr Mozenu nudpoBoi 00pa3zoBaTebHON Cpeibl, B TOM YHCIIE
B CyOBEKTax, U BHeApeHHe (enepanbHO MH(POPMALMOHHO-CEPBUCHON IUIAT(HOPMBI.
ITpenycmarpuBaercsi, uto k 2024 romy Bce HIKOJIBI OyayT oOecreueHbl MHTEpPHET-
COCITMHCHHEM C HOPMATHBHOW CKOPOCTHIO, a TaKke co3nanbl 340 meHTpoB 1udpoBo-
ro oopazoBanus naetei «T-kyo».

Panee 3amaua nmudposuzanuu oOpazoBaHuUs ObLIa TOCTaBJICHA TAKXKE B MPO-
rpamme «Lludposas sxoHoMuka Poccuiickoit denepanumny, 0aHON U3 Lenel KOTOpoit
Oyzer obecrieueHHe MOJATOTOBKU BBICOKOKBATH(DUIIMPOBAHHBIX KaJIpoOB ISl IUQPPO-
BON SKOHOMUKHU.

Crnenyer Takke OTMETUTb, UTO (pelepasibHble rOCYJapCTBEHHbIE 00pa3oBa-
TeJIbHBIE CTAHJAPTHI COEPIKAT MOJOKEHUS, HAMlpaBJIEHHbIE HA (opMUpOBaHUE UG-
pOBOI 00pa30BaTEIHLHON CPEIBI.

CTaHapTOM HayaibHOTo 00IIero 06paszoBaHus’? MpeaycMOTPEHO, Y4TO JETH
JIOJKHBI YMETh UCTIOIB30BaTh OMPEIEICHHBIC CITOCOOBI TOMCKa, cOopa, 0OpaboTKu
U aHajM3a nHPOpMalNK, OpraHu3alUK NepeJadu, HHTepIpEeTaluy 3Toi HHPOPMALIUT
B COOTBETCTBHH C IO3HABATEILHBIMU 33Ja4aMH y4eOHOrO IMpeaMeTa U B COOTBET-
CTBHUH C BO3pPacTOM.

B crangapre ocHOBHOro o0Imiero oOpazoBaHUs > coiepkarcs TpeOOBaHUS
K (OPMHUPOBAHUIO U PAa3BUTHIO KOMIETCHLUUN B cepe mpuMeHEeHUs: HHPOPMAIUOH-
HO-KOMMYHHKAIIMOHHBIX TEXHOJIOTUH, B TOM 4HcIe K ()OPMHUPOBAHHIO HABBIKOB
«un(ppoBOH KyIbTYpb» U aKTUBHOTO IOJIb30BAHUSI TOUCKOBBIMH PECYpPCaMH.

13

11 Pazpa6otan B coorsercTBM ¢ YkazoMm [Ipesunenta Poccuiickoit @enepamuu ot 07.05.2018 Ne 204 «O Hauy-
OHAJIBHBIX LEJISIX U CTpaTeruuecKux 3agadax pazsurus Poccuiickoil denepanuu Ha nepuos 1o 2024 rogax.

12 Cm.: Tpuxas MunucTepcTBa ob6pasoBanus U Hayku Poccuiickoit ®eneparuu ot 06.10.2009 Ne 373 «O6
YTBEP)KJCHUU M BBEJICHUH B JeUCTBUE (e/iepabHOrO TOCYAapCTBEHHOTO CTaHIapTa HayaibHOro 00Iero 00-
pasoBaHus» // bromnereHb HOPMAaTHUBHBIX AaKTOB (DelepalbHBIX OPTraHOB HCIOJHHUTEIBHON BIIACTH.
22.03.2010. Ne 12.

13 Cwm.: TIpukas MunucTepcTBa 00pasoBaHus U Hayku Poccuiickoii ®enepamuu ot 17.12.2010 Ne 1897 «O6
YTBEpIKICHHH (eAepaIbHOTO TOCYAAPCTBEHHOTO 00pa30BaTeIbHOTO CTaHIapTa OCHOBHOTO o0miero obpasoBa-
HUsD // BrojeTeHb HOpMaTHBHBIX aKTOB (peiepabHBIX OPraHOB MCIOIHUTENBHOI BiacTh. 28.02.2011. Ne 9.
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B cTanmapTax cpeaHero o6mero o6pa3zoBaHKS ! mepe yUaluMICs CTaBsATCS
TaKUEC LICJIU, KaK YMCHHUE UCII0JIb30BATh CPECACTBA I/IH(bOpMaHI/IOHHLIX TEXHOIOTUH JUUISL
peuICH KOMMYHUKATHBHBIX, KOTHUTUBHBIX, OPIraHU3allMOHHBIX 3a/1a4 C Tpe60BaHI/I—
€M MpaBHUJI, )KECTKUX MPABOBBIX M STHYECKHX HOPM, a TaKke MHPOPMALMOHHON 6e3-
OMAacHOCTH.

B cranmaprax BBICHIETO 0Opa30BaHHs TAKKE 3aKPEIUICHBI TPeOOBAHUS K HMH-
(GopMaIMOHHO-00pa30BaTENLHOI cpesie By30B.

Takum 06pa3zoM, HOpMAaTUBHO-TIpaBoBas 0a3a, obecreunBarolas (pOPMHUpPO-
BaHUeE IUPPOBOI 00pa30BaTEILHON Cpe/ibl, B LIEJIOM CO3/1aHa.

IIpo6aemMsbl peasu3anyu NPOeKTa «UM(PPOBasi HIKOJIA» U MYTH UX PeleHUs!

BMmecte ¢ Tem BaxkHO obOecrednTh 0€30MacHOCTh 00pa30BaTENLHOM Cpeadbl.
JleiicTBYOIMM 3aKOHOJIATEIILCTBOM 3arpeIiaeTcss paclpoCTPaHsITh CpeAu IeTed HH-
(dbopmanio, CKIOHSIONIYI0 WM TMOOYXITAIONIyI0 JeTei K COBEPIICHUIO JCHCTBUH,
TIPe/ICTABIAIONIMX YIPO3y NPUUMHEHHUS Bpeia CBoeMy 310poBbio’°. MndopmarmonHas
MIPOAYKLMS, 3apelleHHast A1 JeTel, He TOIMYCKaeTcs K paclpoCTPAaHEHUIO B IIPEHA-
3HAUEHHBIX JUIs IeTel 00pa30BaTeIbHBIX OPraHU3AIUX.

AKTYyaJbHOCTbh BOIIPOCOB oOecreyeHHst 0e30macHOCTH 00pa3oBaTeIbHON cpe-
el otMevaroT B paborax Kpymozeposa E.I1., Kpynoneposa K.P., Kpyunnuna I'.A.,
Kansuuna T.U., Crnenyxun A.B., Cremanoa C.}O. (Kanyanina, Krupoderova,
Stepanova, 2017:211; Kruchinina, 2003:113-115; Krupoderova, Krupoderova,
2015:604-608; Krupoderova, Krupoderova, 2016:66—-70; Krupoderova, Krupoderova,
2018:176-179; Slepukhin, 2014:195-205; Stepanova, 2017:95-98) u ap.

3a HapyllIeHHEe 3aKOHOAATENbCTBA B 00JacTH MH(POPMALMOHHOW 0e30macHo-
CTH J€TEH NMpeayCMOTPEHA IMUHUCTPATUBHASL U YTOJIOBHAS! OTBETCTBEHHOCTD.

Meps! o obecriedeHno HHPOPMAITMOHHON OE30TTACHOCTH JIETEH OTPEIeICHbI
KOHIICTITYaTbHBIMU JOKYMEHTaMH JOJITOCPOYHOTO IJIAHUPOBaHUs. Takue Mepbl ObLTH
npexycMoTpeHbl B HanmonanbsHOM cTpaterun AeicTBUi B MHTEpecax aetei Ha 2012—
2017 ronel. Ilocne 3aBepieHust peanusanuu HanuoHabHOW CcTpaTeruu JIEHCTBHMA
B MHTEpecax JeTel TeMa obecriedenns 0e30MacHoro JeTCTBa Hallljla CBOE€ OTPasKEHUE
B HOBOM JOJTOCPOYHOM IMPOEKTE «JlecsTuierne NeTcTBay, peaju3alus KOTOPOTo
Hayanack 2018 roxy™®.

14 Cwm.: Tpukas MunucTepcTBa obpasoBanus U Hayku Poccuiickoit ®enepanuu ot 17.05.2012 Ne 413 «O6
YTBEPKICHUH (heIepabHOTO rOCyIapCTBEHHOTO 00pa30BaTeIbHOTO CTaHAapTa CPEHEro odiero oopasosa-
uus» // Poccuiickas razera. 21.06.2012. Ne 139.

15 Cm.: @enepanbhbiii 3akon «O 3amure geteil 0T MHGOPMALUH, TPHUMHSIOWIEN BPEL MX 310POBBIO U Pa3BH-
Tuioy» ot 29.12.2010 Ne 436-03 // Cobpanue 3akoHomatenbcTBa Poccutickoit @eneparm. 03.01.2011. Ne 1.
Cr. 48.

16 Cm.: Vka3 IIpesunenta Poccuiickoit dexpeparm ot 29.05. 2017 Ne 240 «O6 oObsiBieHun B Poccuiickoit
Oenepannn [ecsrunerns nercrsa» // Cobpanne 3akoHonaTenberBa Pocemiickoit @epepanun. 05.06. 2017
Ne 23. Cr. 3309.
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Konnenus uHbOpMANHOHHON Ge3omacHocTH jereit Ha 2018-2020 rogsr’
HampaBJieHa Ha TO, YTOOBI peOEHOK C AETCTBA MPHUBBIKAJI CBOOOAHO OPUEHTHPOBATHCS
B MEAMANPOCTPAHCTBE, YMEN B3aUMOJEHCTBOBATh C PA3IMUHBIMU UCTOYHUKAMU HH-
¢dopmanuu, He TOJABAICS MAHUIYJISALIUSAM HW3BHE M MOT JIeJaTh CaMOCTOSITEIbHbIC
BBIBOIBI O Ka4eCTBE MH(OPMAIIMOHHBIX MPOTYKTOB.

BaKHBIM aKLIEHTOM AAHHBIX JOKYMEHTOB CTaJIO CO3JaHHE U BHEIPEHHE IPO-
rpaMM oOydeHust AeTel U MOJPOCTKOB MpaBuiaM 0€30MacHOr0 MOBEACHUS B UHTEP-
HET-MIPOCTPAHCTBE U MPOPHIAKTUKE HHTEPHET-3aBUCUMOCTH.

Coger @enepanuu SBISIETCS UHUIMATOPOM U OpraHusaropom EquHoro ypoka
0e30macHOCTH B ceTH MHTEpHET, KOTOPBI MOXOIUT exeroano HaunHas ¢ 2014 roja.
Enunblil ypok cTan ogHUM U3 KpYIMHEUIINX MEPONPpUATHI B cepe aeTcTBa, a 6iaro-
Japst €ro MPOBEACHUIO U PeATU3alMU IPYTHX MPOrpaMM 0OyYEHHUS MOBBIIIACTCS YPO-
BEHb 3HAHUH IIKOJBHUKOB B chepe MHPOPMAIIMOHHOM 0€3011acHOCTH.

Hrorom nposenenus EanHoro ypoka 3a Bce BpeMsi €ro CyLIeCTBOBAHUS CTAJI0
NpUBJICUCHNE BHUMAHUS I€aroroB, pOAWTENed M caMux jAereil k mpobiemam Oe3-
oracHocTH BO BecemupHoit nadopmanmonnoit cetn MaTEpHET.

C MoMeHTa Hayala MPOBEACHUS YPOKOB IMpobOiieMa oOecreyeHus: IETCKOU
0e3onacHocTu B cetd MHTEpHET cTana 00Cy IaThCs Ha MEACOBETaX U POAUTEILCKUX
cobpanusx, cyobekTsl Poccuiickoit Denepanuu cTany caMOCTOSTENILHO pa3padaThi-
BaTh MaTepuabl i1 TAKUX YPOKOB U NMPOBOJUTH UX C YUETOM METOJUYECKHUX PEKO-
MeHanuii Bpemennoit komuccun. Exxerono ¢ 23 mo 31 oktsi6pst mpoBoAsSTCS Mepo-
npusitus B paMkax Exmnoro ypoka. CambIM MOMYJSIPHBIM M JTIOCTYITHBIM (popmMaTom
Enunoro Ypoka sBISIOTCSI BUIEOYPOKH, O YEM CBUIETEIBCTBYET MIPAKTUKA.

Takue BUIEOYpPOKH pa3paboTaHbl U CHATHI Jluroit O6e3omacHoro MHTepHeTa,
UNncturyrom Pazsutust Untepuera, POIIUT. Ha cerogusimauii 1eHs co3nad crenua-
JTU3UPOBAHHBIA CAUT eMUHBINYPOK.pJ, HA KOTOPOM pa3MENICHbl METOJINICCKUE PEKO-
MEHJAalKKU [0 NpoBeaeHuto EquHoro ypoxka.

B 2018 rony mporpamma EnuHoro ypoka paciimpeHa HOBBIMH HalpaBil€HUS -
MU U MEpPONPUATHSIMHU, KOTOpBIE HAIUIM CBOE OTpaxkeHue B llnmane meponpustuii
KOHIICTIIIMH MH(POPMALMOHHO# 6e30nacHocTH aereii Ha 2018-2020 ropsi ™.

Bmecre ¢ Tem mmeercs ps MPENATCTBUHN, CIEPKUBAOIIUX (OPMHUpPOBAHHE
coBpeMeHHOM u Oe3omacHoi 1 poBoil 00pazoBaTeNbHOM cpeabl B Poccun.

OnHUM W3 HUX CTAHOBWTCS 3HAYWTENbHAs TU(QdepeHIranus ypoBHSI dKOHO-
MHUYECKOTro pa3BUTHs cyOhekTOB Poccuiickoit depepaiivy U, COOTBETCTBEHHO, BHE/I-
peHust THPOPMAITMOHHBIX TEXHOJIOTHH B MX 00pa30BaTEIbHOE MTPOCTPAHCTBO.

17 Cwm.: Pacniopsixenue Ipasutenscrea P® or 02.12.2015 Ne 2471-p «O6 yreepxaenun Konuenuun uudop-
MalMoHHOW Oe3omacHocTu zetei» // Cobpanne 3akoHoaaTenbcTBa Poccuiickoit @eneparmu. 07.12.2015. Ne 49.
Cr. 7055.

18 Cwm.: TIpukas Munkomcssasu Poccun ot 27.02.2018 Ne 88 «O6 yTBep KIeHUM IIaHa MEPOIPUATHUH 1O pea-
nm3anuu Koxnenmn nHpopManuoHHoi 6e3onacHocty aetei Ha 2018—-2020 roasn» // CripaBodHast IpaBoBast
cucrema «Koncynprantlliocy.

288 OBPA3OBATEJIbHOE ITPABO



Bokova L.N. RUDN Journal of Law. 2020. 24 (2), 274-292

Ecnun B skoHOMHYecKkH pa3BUTBIX cyObekTax Poccuiickoit denepanuu He
MMeeTCs 3HAYMTENFHBIX 3aTPYAHEHNI ¢ MaTepHalbHBIM obOecrieueHrneM HHpOopMaIy-
OHHOHN MH(PACTPYKTYpbI, TO B JOTAIIMOHHBIX PETHOHAX M3-3a HEIOCTATOYHOCTH (u-
HAHCUPOBAHUS KpalHEe 3aTPyIHUTEIBHO CcHOpPMHUPOBATH IHUPPOBYIO 0Opa30BATEIIb-
HYIO Cpeny.

OcTtpoit pobremMoii, 0COOCHHO I CENbCKUX 00pa30BaTEIBHBIX OpraHW3a-
Ui, cTaja HeXBaTKa KBATM(UIIMPOBAHHBIX MENAarOrMYecKHX KaapoB. B cenbckoit
MECTHOCTH, KaK MPaBUJIO, HWXKE 3apaboTHas 1uiata (1o CpaBHEHHIO C KPYIHBIMU TO-
pollaMu), B MEHbBIIEH CTeneHu pa3BuTa MH(PpacTpykTypa. [losTomMy kBamuduumpo-
BaHHBIE CIICIIHAINCTHI CTPEMATCS N30€kKaTh pabOThI B CEIBCKUX IIKOJAX.

B ycnoBusax cBoOOAHOTO phIHKA Tpya JaHHas mpobiemMa olrymaeTcss Haubo-
aee octpo. 3a nocaeanue rogsl B ['ocynapcreennyro [Iymy u B CoBeT 3akoHOqaTENIEH
npu PenepanbHom Cobpanun Poccuiickoit denepannn HEOJHOKPATHO BHOCHIINCH
3aKOHOIIPOCKTHl U TPOEKTHl 3aKOHOJMATENbHBIX HHUIUATHB, IPEIyCMaTpUBAIOIINE
00s13aTeNbHOE PACTPE/ICTICHUE MOJIOJBIX BBIMYCKHUKOB JUISI PaOOTBI B CEIILCKOM
MECTHOCTH, B TOM YHCJIE€ B CEITLCKUX IIKOJIAX, OJHAKO BCE OHU OBUIN OTKIJIOHEHBHI.

B kauecTBe OCHOBHOIO HMHCTPYMEHTa IMpPEOJOJIEHHs YKa3aHHOH HpoOsieMbl
OpraHbl BJIaCTH PaCCMaTPUBAIOT MEXaHU3M IIEJICBOTO IPUEMA.

[IpencraBnsiercst HEOOXOIUMBIM COBEPIICHCTBOBATH 3aKOHOAATEIBHBIE MEPHI,
HaNpaBJICHHbIC Ha CTUMYJMPOBAHHE KBATU(HIUPOBAHHBIX CHEIUAINCTOB K padoTe
B CEJICKMX 00pa3oBaTEeNbHBIX OPTaHMU3AIMSIX M B PErHOHAX C HEBBHICOKUM YPOBHEM
HKOHOMHYECKOTO PAa3BHUTHSL.

®opmupoBanuio 1M(PPoBOH 00pa30BATENBLHOIN Cpeibl MOXKET CIIOCOOCTBOBAThH
HETIPephIBHOE OOHOBIICHNE NPO(ECCHOHANBHBIX 3HAHUM ITyTEM JUCTAaHIIMOHHBIX METO-
noB oOydeHus. OHAKO I OOYYECHHUSI 3TUM METO/aM U TOIEPKaHUs HEOO0XOIUMON
UHPPACTPYKTYPHI TPEOYIOTCS KBaTH(PHUIIMPOBAHHBIC CTICIMAIMCTH HA MECTaX U JOCTa-
TOYHBIH JJIs TOJIepKaHus HUPPOBOI MHPPACTPYKTYpHI YPOBEHb (PMHAHCUPOBAHUSL.

C aKkTUBHBIM BHEIPEHHUEM WH(POPMALMOHHBIX TEXHOJIOTHI BO3HUKAET U HOBAs
npobyiema. @okycupoBaHHEe BHHMAHHS Ha HOBBIX TEXHOJOTHMSAX MOXET HMPUBOAUTH
K CMELICHUIO IPHOPUTETOB B 00pa30BaTEIbHOM IIPOLIECCE U CHI)KEHHIO KayecTBa 00-
pa3oBaHusl.

3akjaoyeHue

[Tpencenarens Coera denepanun DenepanpHoro codpanus PO B.M. Mar-
BUEHKO oTMeTnna: «Kak Ob1 XopoIro HU OblTa OCHAIIIEHA IIIKOJIA, CKOJIBKO OBl B HEll HU
OBUTO KOMITBIOTEPOB, DJIEKTPOHHBIX JOCOK M BCEr0 OCTAIBHOTO, TIABHOE B IIKOJIE —

9TO JIIOAU, YYCHUK U quTCHB)>19.

19 MaTBuenKo: 00pa3oBaHHE OCTAECTCS BaKHEHIIMM IIpHopuTeToM B Poccuu, available at: https://tass.ru/
obschestvo/3583276 (Accessed 28 October 2019).
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Jlia ycriexa B BOCIIMTaHUM, — ITUCAJl U3BECTHBIN coBeTckuil neparor A.C. Ma-
KapeHKO, — BOCIIHTATEII0 HEOOXOAMMO XOPOIIO 3HATh KU3Hb M OCOOEHHOCTH Xapak-
Tepa KakJI0r0 BOCIIUTAHHHUKA, €r0 CTPEMJICHHS, COMHEHHUA, CI1a00CTH, JOCTOMHCTBA.
[Tpu >TOM He ciemyer, yka3plBald OH, paCCYMTHIBATh Ha d3PPEKTUBHOCTH Oecel] ¢ BOC-
NUTAHHUKAMH, a CJIeAyeT IIOMOYb UM IIeJIECOO0pa3HO OpraHU30BaTh WX KU3Hb
¥ IeSTeNbHOCTH,

I'maBHO# xe «popMyIoi ycrenHoro oopa3oBaHusi OH Ha3bIBAT: KaK MOYHO
Oonblie TpeOOBAaTh OT YEJIOBEKAa M KaK MOXHO OOJIbIIE C yBaKCHHEM OTHOCHUTHCS
K Hemy2.,

IMpencenarens Ilpesuanyma BepxosHoro Coera CCCP M.U. KanunuH ro-
BOpPWI: «Y4uHTelb paboTacT HaJ camMoOil OTBETCTBEHHOH 3ajadeii — OH (popmupyer
genoBeka. [lemaror — 3To WHKEHEP YeTOBEYECKUX TYIID).

Takum oOpa3zom, He ClIeayeT NOMyCKaTh Ype3MEPHOTO YCIOKHEHHUs 00pazo-
BaTeJIBHOTO TMporecca MHYOPMANMOHHBIMU TeXHOJOTHsAMH. HeobOxommmo obecrie-
9HUTh, YTOOBI OHU CITYKHJIU BO 0J1aro, a He BO BpeJl 00pa30BaTeIbHOMY MPOIIECCY.

Ha ocHOBaHMH HM3]I0’)KEHHOTO MOKHO BBIJEIIUTH CIIEAYIONIHE EPCIEKTUBHBIC
HarpaBJIeHUs cO3aHus 0e30macHol (PPOBOI 0OPa30BATENBHOM CPEIbI:

— COBEpIIEHCTBOBAaHUE MPABOBOIO PEryJIUPOBAHUS aJMUHUCTPATUBHON U YroO-
JIOBHOW OTBETCTBEHHOCTH 33 HapyLICHHE 3aKOHOAATENIbCTBA B 00JACTH MH(OpPMALIH-
OHHOI 0€30IIaCHOCTH JCTCHi;

— BHEJIpEHHUE AMCTAHIIMOHHBIX METO/I0B 00yUYeHHs Ha BCEX YPOBHSIX 00pazo-
BaHUS;

— aKTUBU3BAIlMS MPABOBOTO MPOCBEMICHUs B chepe nHPOpMAIMOHHON Oe3-
OTNIACHOCTH JieTel B ceTH IHTEepHET;

— COBEpIIICHCTBOBaHWE TpeOoBaHWE K WH(HOPMAIMOHHO-00pa30BaTEIBHOM
cpeae OpraHM3alui, OCYIIECTBISIOMNX CBOIO JESATEIBHOCTh B cdepe oOpa3oBaHUs,
U Ipyrue.

[TogBOast UTOTH, OTMETHM, YTO MPABOBOM PEXUM Oe30MacHO UPPOBOH 00-
pa3oBaTenbHOM cpenbl B Poccun okoHuarenbHO He copmupoBan. Brniepeau oOump-
Hasi 3aKOHOTBOpUEcKas paboTa B pacCMOTPEHHOM cepe.

Bubnmnorpaduueckuii cnucox / References

Alekseev, S.S. (1989) Obshchie dozvoleniya i obshchie zaprety v sovetskom prave [General per-
missions and general prohibitions in Soviet law]. Moscow, Yuridicheskaya literatura
Publ. (in Russian).
Anexcees C.C. O0upie 103BOJICHHST U OOIIHE 3arpeTsl B coBerckoM npase. M.: FOpun.
JIur. 1989. 287 c.

20 MakapeHKo 0 mejarore M MejarorudeckoM MacTepeTse, available at: http://www.rcvdo.ru/publ/publikacii/
prepodavateli_dvorca/makarenko_o_pedagoge/11-1-0-5 (Accessed 28 October 2019).
2l MakapeHKoO 0 Iejarore U nejarorudeckoM MacTepeTse, available at: http://www.rcvdo.ru/publ/publikacii/
prepodavateli_dvorca/makarenko_o_pedagoge/11-1-0-5 (Accessed 28 October 2019).

290 OBPA3OBATEJIbHOE ITPABO



Bokova L.N. RUDN Journal of Law. 2020. 24 (2), 274-292

Bakhrakh, D.N., Rossinskii, B.V., Starilov, Yu.N. (2008) Administrativnoe pravo. [Administrative
law]. Uchebnik [Textbook]. 3-e izdanie, peresmotrennoe i dopolnennoe [3rd edition, re-
vised and supplemented]. Moscow. Norma Publ. (in Russian).
baxpax J1.H., Poccunckuii B.B., Cmapunos FO.H. AIMAHHCTpaTHBHOE NPaBo. YUYeOHUK.
3-e uznanue, nepecmotpernoe u gononuennoe // M.: M3x. Hopma. 2008. 816 c.

Bobylev, S.N., Grigoryev, L.M. (eds.) (2018) Chelovek i innovatsii. Doklad Analiticheskogo tsen-

tra pri Pravitel'stve Rossiiskoi Federatsii o chelovecheskom razvitii v Rossiiskoi Feder-
atsii [Man and innovation. Report of the Analytical Center under the Government of the
Russian Federation on human development in the Russian Federation]. Moscow, LLC
“4T Design” Publ., available at: http://ac.gov.ru/files/publication/a/19663.pdf (Accessed
28 October 2019). (in Russian).
UYenosek u uHHOBanuu. Jloxman AHanutuueckoro nentpa npu IIpasurensctse Poccuii-
ckoii denepannu 0 yeaoBeueckoM pa3Butuu B Poccuiickoit @enepannu // Tlox penakuu-
eit C.H. boosuiea, JI.M. I'puropseBa. Mocka, OOO «4T auzaitn». 2018, available at:
http://ac.gov.ru/files/publication/a/19663.pdf (Accessed 28 October 2019).

Isakov, V.B. (1985) Problemy" teorii yuridicheskix faktov [Problems of the theory of legal facts].
Dis...d-ra yurid. nauk [Dis ... dr. jur. sciences]. Sverdlovsk. (in Russian).

Hcakos B.b. TIpobmembl Teopun opuaudeckux ¢akxtos: Juc...n-pa ropua. Hayk. CBepa-
moBck. 1985. 392 c.

Kanyanina, T.l., Krupoderova, E.P., Stepanova, S.Yu. (2017) Internet-proekt: ot idei do reali-
zatsii. Metodicheskoe posobie [Internet project: from idea to implementation. Toolkit].
Nizhny Novgorod. NIRO Publ. (in Russian).

Kansnuna T.U., Kpynooeposa E.I1., Cmenanosa C.FO. IHTepHET-IPOEKT: OT UJEH JIO pe-
anuzanmu. Meroguueckoe nocobue. Hukauit Hosropoa. HUPO. 2017. 211 c.

Kruchinina, G.A. (2003) Metod proektov v usloviyakh informatizatsii obrazovaniya. V shornike:

Problemy teorii i praktiki podgotovki sovremennogo spetsialista. Mezhvuzovskii sbornik
nauchnykh trudov [Project method in the conditions of informatization of education. In
the collection: Problems of theory and practice of training a modern specialist]. Pod red.
M.A. Vakulinoi. Nizhegorodskii gosudarstvennyi lingvisticheskii universitet im. N.A. Do-
brolyubova [Interuniversity collection of scientific papers. Ed. M.A. Vakulina. Nizhny
Novgorod State Linguistic University named after ON THE. Dobrolyubova]. Nizhny
Novgorod. 113-115. (in Russian).
Kpyuununa I"A. Meton npoekToB B ycIoBHAX MH(MopMaTH3aunu obpazoBanui. B cOop-
Huke: [TpobiaeMbl Teoprun U MPaKTUKK NOATOTOBKU COBPEMEHHOTO CIICIACTa. MEXBy-
30BCKHi COOpHUK Hay4HBIX TpynoB. [Ton pea. M.A. Bakynunoii. Hmxeroponackuii rocy-
JIApCTBEHHBIH JHMHrBUCTHYECKUH yHuBepcureT uM. H.A. Jlo6ponro6osa. H. Hosropos.
2003. C. 113-115.

Krupoderova, E.P., Krupoderova, K.R. (2015) Internet-proekt kak sredstvo motivacii obuchayush-
hixsya k polucheniyu obrazovaniya v oblasti IT [Internet project as a means of motivating
students to get an IT education]. In the World of Scientific Discoveries. V Mire Nauch-
nykh Otkrytiy. Vol. 71 Issue 11.1. 604-608. (in Russian).

Kpynooeposa E.I1., Kpynooeposa K.P. VIHTepHET-TIPOEKT KaK CPEACTBO MOTHUBALIUK 00Y-
YaloMUXCcA K MONydeHHio oOpa3oBanus B obmactu IT // B Mupe HaydHBIX OTKpBITHH.
2015. Tom 71. Beimyck 11.1. C. 604-608.

Krupoderova, E.P., Krupoderova, K.R. (2018) Internet-servisy dlya postroeniya personal'noi
tsifrovoi sredy sovremennogo uchitelya [Internet services for building a personal digital
environment of a modern teacher]. Problems of modern teacher education. Collection of
scientific papers: Yalta: RIO GPA. 61-4. 176-179. (in Russian).

EDUCATION LAW 291



Bokosa JI.H. Becmuux PY/[H. Cepus: IOpuouueckue nayxu. 2020. T. 24. No 2. 274-292

Kpynooeposa E.I1., Kpynooeposa K.P. IHTepHET-CEpBHCHI LIS TIOCTPOSHUS NIEPCOHAITB-
HOHW UQPOBOH cpebl COBpeMeHHOro yuurens // [IpobaeMbl coBpeMEHHOTO Teaarornye-
ckoro obpaszoBanusi. COopHUK HaydHbIX TpynoB: Snra: PUO T'TIA, 2018. Bem. 61. Y. 4.
2018. Ne 61-4. C. 176-179.

Krupoderova, E.P., Krupoderova, K.R. (2016) Organizatsiya vneurochnoi proektnoi deyatel'nosti
obuchayushchikhsya s pomoshch'yu setevykh servisov [Organization of extracurricular
project activities for students using network services]. Experiment and innovation at
school. (3). 66-70. (in Russian).

Kpynooeposa E.I1., Kpynooeposa K.P. Opranuzamys BHEYpOYHOIl MIPOSKTHON IESTENbHO-
CTH 00YYAaIOIIUXCA C TIOMOIIBIO CETEBBIX CEPBHCOB // DKCIEPUMEHT W MHHOBAIMHU B IIIKOJIE.
2016. Ne 3. C. 66-70.

Matuzov, N.I., Malko, A.V. (1996) Legal Regimes: Questions of Theory and Practice. Pravove-
denie. (1). 16-29. (in Russian).

Mamysoe H.U., Manvko A.B. TlpaBoBble pe)KHMBI: BONPOCHI TE€OPHH U TpakTuku // I1pa-
BoBeneHue. 1996. Ne 1. C. 16-29.

Slepukhin, A.V. (2014) Usage of personal educational environment in the process of individualiza-
tion of mixed learning of students. Pedagogical Education in Russia. (11). 195-205. (in
Russian).

Cnenyxun A.B. Vcnionp30BaHNE MTEPCOHATBHON 00pa30BaTEIEHON Cpebl B IPOIIecce WH-
JAUBUAYyaIN3allii CMCIIAHHOTO 06yqu1/I;1 CTYACHTOB // Hez[arornquKoe O6p330BaHI/IC B
Poccun. 2014. Ne 11. C. 195-205.

Stepanova, S.Yu. (2017) Sostavlyayushchie uspeshnosti internet-proekta [The components of the

success of the Internet project]. V sbornike: Sovremennye obrazovatel'nye Web-
tekhnologii v sisteme shkol'noi i professional’noi podgotovki sbornik statei uchastnikov
Mezhdunarodnoi nauchno-prakticheskoi konferentsii [In the collection: Modern educa-
tional Web-technologies in the system of school and vocational training collection of arti-
cles by participants of the International scientific and practical conference]. 95-98. (in
Russian).
Cmenanosa C.IO. CocTaBisiolie yCIenHOCTH UHTepHeT-poekTta // B cGopruke: Co-
BPCMCHHBIC O6paBOBaTCJ'ILHLIC Web-TeXHOJIOTHH B CHUCTEME IIKOIBLHOU M HpO(l)eCCI/IO—
HAIBHOW TIOATOTOBKM COOpHUK CTaTed yYacTHUKOB MeXKIyHapOmAHOW HaydHO-
npaktuyeckoit kondepennuu. 2017. C. 95-98.

00 aBTOpE:

bokosa Jltoomuna Hukonaeena — CraTc-ceKpeTapb — 3aMECTUTENs MUHICTPa MH(PO-
BOTO pa3BUTHS, CBSI3U U MacCOBBIX KOMMYHHUKaluid Poccuiickoit denepanun, couckareib Kade-
PBl KOMITBIOTEPHOT'O TIpaBa U MH(popMaMoHHO# Oe3onacHocTH BhICIIeH 1KOJIBI TOCY1apCTBEHHO-
ro aynura MocKOBCKOIO rocyAapCTBEHHOro yHuBepcurera umenu M.B.JloMmoHocoBa

ORCID ID: 0000-0002-1842-6312

e-mail: ludmila@bokova.top

About the author:

Lyudmila N. Bokova — State Secretary — Deputy Minister of Digital Development,
Telecommunications and Mass Media of the Russian Federation, applicant for the Department of
Computer Law and Information Security of the Higher School of State Audit of M.V. Lomonosov
Moscow State University

ORCID ID: 0000-0002-1842-6312

e-mail: ludmila@bokova.top

292 OBPA3OBATEJIbHOE ITPABO



BecTtHuk PYOH. Cepus: lOpuaunyeckue Hayku 2020 T.24. Ne2. 293-313

e
=

RUDN JOURNAL OF LAW http://journals.rudn.ru/law

AOMWHUCTPATUBHOE N PUHAHCOBOE MNPABO
ADMINISTRATIVE AND FINANCIAL LAW

DOI: 10.22363/2313-2337-2020-24-2-293-313

Hay4dHag cTtaTtbs

NMPABOBOE OBECIEYEHWE NTOCYJAPCTBEHHbIX MHTEPECOB
B HAJTOTOBOU COEPE (KOHLIEMTYAJIbHbIU ACTIEKT)

JI.M. Hapunsin
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B ocHOBe paccMmaTpuBaeMoil IPOOIEMBI JISKHUT YCIOBHBIH HANOTOBBIN MapagoKC, CYIIHOCTHIO
KOTOPOTO SIBJISICTCSI TPOTHBOPEYNE MEKIY OCO3HAHHEM HEOOXOMMMOCTH IUTATUTH HAJIOTH U BOCHPHSTH-
€M HaJIOrOBOI OOS3aHHOCTH KaK HEHYKHOM W 4yXJoil. I[IpudyrHA Takoro MpPOTHBOpPEYMs, Ha HAI
B3[JIS, KPOCTCs B IIyOMHHBIX MPOOJIEMax, CBA3aHHBIX C HECOBEPIICHCTBOM MEXaHH3Ma HajJoroo0Io-
JKCHUsI, C HEJAOCTAaTOYHBIM MPOSIBICHUEM IICNEIONIATaHUsl B HAJOTOBOW JESTENILHOCTH TOCYIapCTBa,
C OTCYTCTBHEM OajlaHCa YacTHOTO M TOCYAapCTBEHHOTO HWHTEPECOB B cdepe HaIOrooOJOKEHHUS, YTO
B KOHEYHOM HTOT'e HETaTHBHO CKa3bIBACTCS KAaK HA COCTOSIHMM SKOHOMHKH, TaK M Ha )KU3HEJCATEIBHO-
ctu obrecTBa B 1eiaoM. J{ist Toro, 9To0b HAMETHTD IIyTH HIPEOJOJICHUS HA3BaHHBIX HEOCTATKOB, CJIe-
JIyeT, 10 HalleMy MHEHUIO, C(OpMYIUpOBaTh M BHEIPUTH PsJl HOBBIX JJIEMEHTOB B KOHIICIIIMIO HAJO-
roBoro mpaea. HeoGX0AuMO Takke paclidpUTh CIIEKTP 3JIEMEHTOB, BKIOYAEMBIX B OOBEKT IIPABOBOTO
obecrieyeHus] HAJIOTOBBIX J0XO0B, C YUETOM DPsla BHEIIHUX U BHYTPEHHHX (DaKTOPOB, KOTOPHIE 00y-
CIIABJIMBAIOT XapakTep Hanoroobmoxenus. [Ipexe Bcero, peus uaer o0 yuere HHTEPECOB BCEX ydacT-
HHUKOB HaJIOTOBBIX HpaBOOTHO[HCHI/Iﬁ, TO €CTb BCC O6HI€CTBO KakK BbITOZ[OHpI/IO6pCTaTeJ'IH HaJIOTOBBIX
JI0X0JI0B. B 3701 cBsI3u B paboTe MPEANPUHSATHI MOIBITKA OINPEACIUTH CYIIHOCTh KATETOPHH «TOCYyaap-
CTBCHHBIC MHTEPECHD), KOTOPpas ABJIACTCA OAHUM H3 Ba)KHEHIIINX 3JIEMEHTOB }II/IaHCKTH‘ICCKOﬁ B3auMO-
CBSI3H JIMYHBIX, ITyOIMYHBIX M TOCYIAPCTBEHHBIX MHTEPECOB, U Ha 3TOM OCHOBE ONPENEIUTh KPUTCPHU
U COACPKAHKE LIENCMONAraHusl e TeIbHOCTH TOCYIapCTBa, KOTOPBIMH OHO 00SI3aHO PYKOBOACTBOBATh-
cst B chepe HAoroobnoxeHus. B crucreMe NpUHIUIIOB (PUHAHCOBO-TIPABOBOrO 00ECIICUCHHUSI TOCYIap-
CTBEHHBIX HHTEPECOB B HAJIOTOBOH cepe BbIACICHA POJb OajJaHCa HHTEPECOB rOCYIapCTBa U HAJOro-
IUIATEIBIINKOB, KOTOPBIHA BBICTYIIAET KaK NPHHIKI 00eCIeYeH sl HHTEPECOB rOCYIapCcTBa B HAJIOTOBOM
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CHUCTEME U OJHOBPEMEHHO KaK KpPUTEpUIl HajJeKalllero Lejienojaradus. BeleneHsl OCHOBBI MOpsiKa
YCTaHOBJICHHUS LIEJIeTIoIaraHus Kak 0co00To MpaBOBOI'O MHCTUTYTa B CHUCTEME HAJIOTOBOTO Ipasa, 000-
3HAUCHbl HEpa3pelleHHbIe MPOOJIEMbI, CBA3aHHBIE C MPABOBBIM CTAaTyCOM M (YHKIMOHHPOBaHHEM
YIHOJIHOMOYEHHBIX CyOBbEKTOB TOCY1apCTBa, B 33/1a4y KOTOPBIX BXOIUT 00ecreueHHe roCyJapCTBEHHBIX
WHTEPECOB B Ha3BaHHOU ctepe. Teopemuueckasn 3Hauumocms pabOTBI COCTOUT B TOM, YTO B HEH IIpo-
aQHATM3UPOBAHO COJIEPXKAHUE, Pa3BUTHE U OCHOBHbIE OCOOEHHOCTH MPOSIBICHHUSI HHTEPECOB IOCYIapCTBa
B cepe HaJIoroo0IokeHus1, chOPMYIMPOBAHO MPEIOKEHNE O BBEACHUH B JOKTPUHY HAJOTOBOTO Mpa-
Ba MHCTHUTYTA LIEJIENIONIaraHus Kak crocoba o0ecreyeHns HHTEPECOB rocy1apcTBa B MPOLECCe peryJiu-
pPOBaHUs HAJOTOBBIX OTHOIIEHUH. [IpeanoxkeHo noHsTHE HAJIOra HCXOS U3 €ro COLMAIBHOM CYIIHOCTH
KaK Croco0a coy4acTus B JICHEe)KHOH (OopMe YJIEHOB 00OIIECTBA B PELICHUH OOIIMX /I U OJHOBPEMEH-
HO KaK TNpeIMeTa 3a00Thl JIMYHBIX HHTEPECOB IUIAaTENbIIMKA B PaMKax pEIIeHHs OOmuX MpolsieMm.
VmeHnHO 3TOT (hakTop NOIDKEH MpenoIpenesTh XapaKkTep ero npaBoBOro peryiupoBaHus. [1ockoiabKy
MPEUIOKEHHBIE B PadOTe BBIBOABI M MOJOXKEHHS 0a3MPYIOTCS Ha KaTErOPHH «HHTEPEC» BO BCEX €ro
(opmMax U NpOSIBICHHUSAX, TO COOTBETCTBEHHO MOTPEOYIOTCS AOIOIHUTENBHBIE CCIIEA0BAHUS IO TaHHON
TemaTHKe. TeopeTHdeckoli OCHOBOM HMCCIENOBAHMUS SIBISIOTCS MOJIOKEHHUS 00 MHCTUTYTE LeNeroiara-
HUS, KOTOPBII MpencTaBisieT co0Oi HaNpaBICHHOCTh Ha JOCTIIKEHHE TOCYIapCTBEHHBIX HHTEPECOB
B miporiecce (YHKIIMOHUPOBAHUS HAIOTOBOM cHUCTeMbl Poccuiickoit deneparmu. Memodonocuueckyio
OCHOBY VICCJICIIOBAHUSI COCTaBHJIM OOILEHAYy4YHBIC (aHAJIM3, CUHTE3, ONHCAHUE, CUCTEMHBINH) M YacTHO-
Hay4YHbIEe METOJBI ((POopMaIbHO-IOPUANIECKHN, CPABHUTEILHO-IIPABOBOM, HCTOPUKO-TIPABOBOI) U JpY-
rue. Meron aHaju3a MO3BOJMI MEPEOCMBICIUTh METOJI0JIOTMYECKUE ACHEKThl U TEOPETHUKO-KOHIIEII-
TyalbHbIE MMOIXOIBl K MOHATHIO «TOCYIapCTBEHHBI MHTEpeC B HAJIOTOBOH cdepey, chopMynnupoBaTh
U YTOYHUTHh HEKOTOpBIE ero 0co0eHHOCTH. CHCTEMHBIH MOAXO0J] CIIOCOOCTBOBAJ PACKPHITHIO LIEJIOCTHO-
ro, KOHIIENITYaJIbHOTO XapakTepa LeNenojaraHus Kak OTAENbHOr0 MHCTUTYTa HaJoroBoro mpasa. Ha
OCHOBE (hOPMaTBHO-IOPUIUUECKOTO METO/Ia MPOAHATM3UPOBAHO JACHCTBYIOIIEE 3aKOHOAATENbCTBO Poc-
cuiickoii denepanuy 1 MpaKTHKa €ro NPUMEHEHHs B cepe HATOTOBHIX NPaBOOTHOIIEHHUH, B KOTOPBIX
0003HaYEHBI IyTH TOCTHXKEHHS OanaHca HHTEPECOB HAJIOTOIJIaTEeNbIINKa U TocyaapcTBa. [IpumMeneHue
HCTOPHUKO-IIPAaBOBOTO METOJIa MO3BOJIMIIO BBIIBUTH OCOOEHHOCTH peajn3allid MHTEPECOB IOCYAapCTBa
B HAJIOTOBOI cepe.

KuaroueBble cioBa: nenenoiaranie, MyOIMIHbIE HHTEPECH], TOCYAapCTBO, HATOT000I0KEHHE,
00111€CTBO, HAJOTOILIATEBIIUK

Konduuxt narepecoB. ABTop 3asBisieT 00 OTCYTCTBUU KOH(IIMKTA HHTEPECOB.

Jasi nuTupoBanus:

Hapunsn JI.M. TlpaBoBoe obecriedeHrE TOCYAapCTBCHHBIX HHTEPECOB B HAJIOTOBOH cdepe
(xoHIIENITYaNTBHEIH actiekT) // BectHuk Poccuiickoro yauBepcurera apyx0s1r HapoaoB. Cepust: FOpu-
nuaeckue Haykd. 2020. T. 24. Ne 2. C. 293-313. DOI: 10.22363/2313-2337-2020-24-2-293-313.

Hama nocmynnenus 8 pedaxyuio: 13 gpespansa 2020 e.
Jlama npunsmus x neuamu: 10 anpens 2020 e.

294 AIMUHHUCTPATUBHOE U ®PMUHAHCOBOE ITPABO



Narinyan L.M. RUDN Journal of Law. 2020. 24 (2), 293-313

DOI: 10.22363/2313-2337-2020-24-2-293-313

Research Article

LEGAL SUPPORT OF STATE INTERESTS IN THE TAX SPHERE
(CONCEPTUAL ASPECT)

Levon M. Narinyan

Russian State University of Justice
69 Novocheremushkinskaya str., 117418, Moscow, Russian Federation

Abstract. At the heart of the problem under consideration there is a conditional paradox with
taxes in the minds of people. It consists in that everyone understands that taxes must be paid, but in the
minds of many people taxes are perceived as an unnecessary duty. The reason for this contradiction, in
our opinion, lies in the unsolved deep problems connected with the existing deficiencies in the taxation
mechanism, inadequate manifestation of the goal-setting in the tax activity of the state, and in the ab-
sence of a balance of private and state interests in the field of taxation, which generally negatively af-
fects the state of the economy and in general life of society. In our opinion, in order to identify ways to
overcome these shortcomings, several new elements should be formulated in the concept of tax law.
First, it is necessary to expand the range of elements included in the object of legal support of tax reve-
nues by considering a number of external and internal factors that determine the nature of taxation. Pri-
marily, it envolves taking into account the interests of all participants in the tax sphere, including the
whole society as a beneficiary of tax revenues. In this regard, efforts have been made to identify the es-
sential nature of the category of “state interests” as an element of the dialectical relationship between
personal, public and state interests, and on this basis to determine the criteria and substantial elements
of the state’s activities goal-setting, which must be guided by in taxation, being simultaneously a sepa-
rate tax law institution. The role of balancing the interests of the state and taxpayers is highlighted as
a principle of ensuring the interests of the state in the tax system and at the same time as a criterion for
proper goal-setting within the framework of the system involving principles of financial and legal sup-
port of state interests in tax sphere. The foundations of the procedure for establishing goal-setting as
a special legal institution in the tax law system are highlighted; unresolved issues of the legal status and
functioning of authorized state entities obliged to ensure state interests in this area are identified. The
theoretical significance of the work lies in that it analyses the content, development and main features
of the manifestation of the state interests in the field of taxation, formulates a proposal to introduce the
goal-setting institution in-to the doctrine of tax law as a way to ensure the interests of the state in the
process of regulating tax relations. Understanding of the tax according to its social nature as a way of
monetary participation of society members in solving common affairs is proposed. At the same time,
tax is a matter of concern for the personal interests of a payer about solving common problems. It is this
factor that should determine the order of its legal regulation. Since conclusions and provisions proposed
in the work are based on the application of interest in all its forms, which has not yet been worked out in
tax law, additional studies on this topic are required. The theoretical basis of the study are the provi-
sions on the institution of goal-setting, which assumes a focus on achieving state interests in functioning
of the tax system of the Russian Federation. The research methodology is based on general scientific
methods (analysis, synthesis, description, systematic approach), particular scientific methods (formal-
legal, comparative-legal, historical-legal), and other techniques. The analysis method allows to rethink
the methodological aspects, and theoretical and conceptual approaches to the concept of state interests
in tax sphere assist to formulate and clarify some of its features. The systematic approach contributs to
the disclosure of the holistic conceptual nature of goal-setting as a separate institution of tax law. The
application of the formal legal method makes it possible to analyse the current legislation of the Russian
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Federation and the practice of its application in the field of tax legal relations regarding ways to achieve
a balance of interests between a taxpayer and the state. Application of the historical — legal method al-
lows to identify features inherent in realization of the state interests in the tax sphere.

Key words: goal-setting, public interests, state, taxation, society, taxpayer
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BBenenne

AKTYaJIbHOCTh pacCMaTpUBAaEMON TeMbl, Ha Halll B3I, 00ycIoBlIeHa HE00-
XOJMMOCTBIO BBISIBJICHUS] KOHIICNITYAJIbHBIX HEIOCTATKOB B C(hepe HAJIOTOBOT'O pPaBa,
KOTOpbIC, B YaCTHOCTH, HALIUIA OTPAXKCHUE B OTJACIBHBIX JOKTPUHAIBHBIX MO3UIIUIX
TEOPHH HAJIOTOBOTO IPaBa, B PaMKaX KOTOPHIX 00O3HAYEHbI MHOTOUYHMCIIEHHBIE TPO-
Omembl B cdepe HaimoroobmoxxkeHusi. OOMme HanmpaBICHHOCTHIO OOJBIIMHCTBA HAYY-
HBIX paldOT MO BONPOCAaM IMPABOBOTO PETYJIMPOBAHUS HAJIOTOBBIX MPABOOTHOLICHUH
BBICTYIAET WX MpPEAMETHasi OTPaHUYEHHOCTh aHAJM30M MeXaHH3Ma IPaBOBOro odec-
nedeHus: (QyHKIIMOHUPOBAHUS HAJIOTOBOM cUCTEeMBIL. [IpH 3TOM He yYUTHIBAeTCS POJIb
IeJIenojiaraHusl Kak ONpeIelIsoNnIero dIeMeHTa ooecneueHus dppexkTuBHOCTH TIpa-
BOBOI'O PEryJIMPOBaHMs HAJIOTOBBIX OTHOIICHWH. HemoctaTouHO McciieoBaHbl HAJIO-
rOBbIC MPOOJIEMBI B KOHTEKCTE TUAJICKTHYECKOW B3aUMOCBSI3M YACTHBIX, TOCyJap-
CTBCHHBIX M ITyOJIMYHBIX HHTEPECOB.

[TpoGaembl HAMOT00OIOKEHHS B HENAX uX 3(P(HEKTHBHOTO MPABOBOTO o0ec-
NeYeHNs: He0OX0AMMO paccMaTpUBaTh, Ha HAIll B3IJIA, B COBOKYITHOCTH C IOHSTH-
€M «HMHTEpEec», OJHAKO BO MHOTHX HMCCJIEIOBAaHHUAX IO JAHHOM TeMaTHKe, a TaKxKe
B TEKCTaX HOPMATHBHBIX MPABOBHIX aKTOB 3TOMY MOHSATHIO Y/EISIETCS HE3HAUNUTEIb-
HOe BHMMaHue. Ha MaHHBII MOMEHT HE CYyNIECTBYET HAYYHBIX TPYJOB, B KOTOPBIX
C TO3UIMH CUCTEMHOTO W KOMILIEKCHOTO MOAX0/a PaCCMaTPUBAIUCH OBl MPOOIIEMBI
HAJIOTOOOJIOKECHHUS YepPe3 MEXaHU3M TIPABOBOTO 00ECIICUEHUS Ty OIHYHBIX HHTEPECOB,
KOTOPBI SIBIISICTCS OJJTHAM U3 BaXKHEHIIINX CIIOCOOOB JIOCTIKEHHSI OallaHCca MHTEPECOB
MEXy HAJIOTOILIATENBIIMKAMU U TOCYIaPCTBOM.

['unoTe30# MPOBOAMMOIO aHAIM3a SABJSICTCS UES O BO3MOXKHOCTH TOCTPOE-
HUSI CHCTEMbI HAJIOTOOOJIOKEHHs Ha 0a3e MPHHIMIA IeNenoaraHus, ¢ eNblo J0-
CTIKEHHUS Ha 9TON OCHOBE OajaHca MHTEPECOB CTOPOH HAIOTOBBIX OTHOILICHHA.
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OIIeHKa TEKYIIECro COCTOAHMUSA NOKTPUHBI HAJIOT0BOI'0 IMMpaBa

B HacTosiee BpeMsi 3HaYUTENTFHOE MECTO B TEOPUH (PMHAHCOBOTO TpaBa 3a-
HUMAIOT WCCJIEIOBAHMS, IIOCBAIICHHBIE HAJIOTOBOM mpobiemaTnke. OTmeuaeTcs
OoubIIas 1011 HAyYHBIX pa3pabOTOK MO0 HAJIOTOBOMY IIPaBy IO CPABHEHHIO C APYTH-
MU HanpaBJICHUSIMH (pUHAHCOBO-TIPaBOBOW HAyKH, a Takxke (popMupoBaHHE Ha HTOMH
OCHOBE JIOCTaTOYHO ITOJIHOTO HAJIOTOBOTO 3aKOHOJATENbCTBA 110 CPABHEHUIO, HAIPH-
Mep, C OHKETHbIM 3aKOHOJATEeNbCTBOM. HOpMBI HaJOroBOro 3aKOHOJATENbCTBA
ONpPEEIAI0T CTaTyC CYOBEKTOB HAJOrOBOM AESTEIbHOCTU TOCYNapcTBa, HAJIOTOBO-
00s3aHHBIX JIUII, TOPSAJOK YCTAHOBJICHHS U B3UMAaHMS HAJIOTOBBIX IIATEXKEH, MOPAI0K
MPEJICTaBICHUS HAJIOrOBOM OTYETHOCTH W OCYIIECTBJICHHSI HAJOTOBOIO KOHTPOJIS,
MPUBJICYCHHS] K OTBETCTBEHHOCTH 3a HAJIOTOBbIC IMpaBOHAapylieHHs. [laHHBIE MOJ0-
KCHHsI SIBJISIIOTCS. BECbMa 3HAUMMBIMH JIJIS LIEJIeH pean3aliii HaJIOTOBOTO 3aKOHO/1a-
TEIBbCTBA, JJISI 0OECIEYeHHsI BCETO MEXaHW3Ma HajaorooOyiokeHus. OgHaKo B HHUX
pelKO coaepKaTcsi HOPMBI MTPaBa, B KOTOPBIX YCTAHABIUBAIOTCS LI€TIH TOTO WJIM WHO-
ro HOPMaTHUBHOTO MPABOBOTO aKTa, B CHIIy YEro HEPEeIKO HAOIIOAAIOTCS Clyyau He-
MIPOYMAaHHOTO BO3JICHCTBUS HAJIOTOBBIX MEXAaHM3MOB HA YKOHOMHYECKHE TPOLIECCHI,
YTO HEM30EKHO MPUBOJUT K CAEP>KUBAHNUIO SKOHOMHUYECKOTO POCTA CTPAHBI.

B cBsi31 ¢ 3TUM JOKTpHHA HAJIOTOBOTO MPaBa HE HAILIA JO0JDKHOTO BOILIOLIE-
Hus B npaktuke. [loarBepxkaeHnemM Tomy sBisieTcs 00JIbIIOE KOJIMYECTBO HAIOTOBBIX
KOH(JIMKTOB, KOTOPBIE 3a4aCTyI0 MEPEXOAST B CTAUIO CYNEOHBIX HAJIOTOBBIX CIO-
poB. JlaHHbIA (akTOp OOBEKTHUBHO MOPOXKAACT HEAOBOJILCTBO OOIIECTBA CUTYAIMEH
B HAJIOTOBO#1 cepe.

C omHOM CTOPOHBI, OPTaHU3AIMIO HAIIMOHAIBHOTO HaJOrooOsnoxenus B Poc-
curickoi denepanyii MOXKHO MPEICTABUTH KaK HATOTOBYIO CUCTEMY, KOTOpasi BBICTY-
MaeT KaK 4acTh M Pe3yJIbTaT OOILIe OpraHu3allMOHHOW ESTEILHOCTH TOCyIapCTBa.
C npyroii — OpraHu3aiiio HaJOroOOJIOKEHHUs] MOKHO HPEICTaBUTh KaK COBOKYII-
HOCTb CJIO)KMBILUXCSI UCTOPUUECKHU OJU3KHUX IO COACPKAHUIO U IMPEIHA3HAYCHUIO
WHCTUTYTOB, IMPEICTABICHHBIX HAJOTOBHIMH OTHONICHHSMHU, CYOBEKTAaMH TaKOBBIX
OTHOIICHUH, CTIOCO0aMHU U CPEIACTBaMH, Oyiarojaps KOTOPBIM TOCYJapcTBO obecrie-
YUBaeT MOCTYIJICHUE HAJIOTOB B Ka3Hy. JlaHHBINA (QakTop 03HAYAET, YTO CaMO TOCy-
JAPCTBO TaK)KE OPTaHU3YeTCs IS 1iesiel HalIoroo0J0KeHUs TOCPEACTBOM pactpeie-
JICHWS] HAJIOTOBBIX TIOJIHOMOYHN MEXIy MyOIHMIHO-TIPAaBOBBIMU OOPa30BAHUSIMU,
a TaKk)Ke HAJOTOBBIX KOMIIETEHITUH MEXIY YIOJTHOMOYEHHBIMH OPTaHaMU ITyOJINYHO-
MPaBOBOTO 00pa30BaHUS M MHBIMH TNPHBICYCHHBIMU CYOBEKTaMH, EHCTBYIOIINMHU
BHE rOCyIapCcTBEHHOTO (MyHHUITMNAIbHOT0) anmapara (Shchekin, 2007:67).

B ocHOBe HanoroBwIx mpoOieM rocyaapcTBa JEKUT 00BEKTHBHOE MPOTHUBO-
pedre MeXIy pacTylleil ero noTpeOHOCThIO B JOMOJHUTENBHBIX pecypcax, MOCKOJIb-
Ky YBEJIMYUBAETCS B LIEJIOM POJIb TOCYAApCTBa B peUIeHUH MpodieM oOLecTBa, 1 pe-
QIBHBIMH BO3MOXKHOCTSIMH HAJIOTOIUIATENBIIMKOB MEPEeAaTh TOCyJapCTBY yCTaHOB-
JICHHYIO 3aKOHOM JIOJIIO CBOETO MMYIIECTBA.
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B nuTepatype, nocBsIEeHHONW PAaCCMOTPEHHUIO HAJIOTOBBIX MPOOJIeM, KaK I0pH-
JIUYECKON, TaK M YKOHOMHYECKOH, HEOJJHOKPATHO CTABHJIMCH BOMPOCHI MO YCTaHOB-
JICHUIO KBOTHI Ha 00BEeM HaoroBoro OpemeHu. O HEOOXOAMMOCTH KBOTHUPOBaHUS
HAJIOTOBOTO OpeMEHU Ha OJHOTO HAJOTOIUIATENbIINKA, HA HAll B3IJISA, yIA4HO BbI-
CKazajcsi MmBeAcKuid ydeHwld D. Jlunmans: «HIWBHUIYaTbHOMY MOTPEOUTENIO HET
Ha/I00HOCTH TIOJHOCTBIO OIUIAYMBATH CTOMMOCTB, CBSI3aHHYIO C TIPEIOCTaBICHHUEM
rocyJapcTBOM 0OJiara BceMy OOIIECTBY, JJOCTATOUYHO BHECTH HEKOTOPBIN BKJIAJ, COOT-
BETCTBYIOIINN NEPCOHAIIBHON TOTOBHOCTHU IIATUTh. [Ipy 3TOM onTUMyM 0CTHraeTcst
B TOM CJIy4ae, €CJIi CyMMa OIpEAEICHHBIX TAKUM 00pa30M BKIJIaJJOB paBHA ajbTepHa-
TUBHON CTOMMOCTU PECYPCOB, KOTOPbIE HEOOXOAUMBI JJISl MOJyUYEHUSI €UHHIIBI 00-
niecTBeHHOTO Omaray. [lo maenuro JI.A. Mopo3oBoii, «3T0 no3Bonuio 3. JIuamamo
YTBEPKAATh, YTO IICHBI OOIIECTBEHHOTrO Ojara JUisi pa3IMYHBIX WHAWBHIYYMOB, OT-
pakatomue TudepeHIHauo MpeaeIbHbIX HOPM 3aMEIEHHs], MOTYT CIIyKUTbh OC-
HOBOH pacripeliesieHHsi HaJIOrOBOro OpeMeHHM B HIKOHOMHYECKOH CHCTeMe»
(Morozova, 2009:13). JlanHOe BBICKa3bIBaHUE MOAYEPKUBACT B3aUMOCBS3b WHIUBH-
IyaJbHBIX HHTEPECOB KaXKI0TO HAIOTOIUIATEIbIINKA 1 HHTEPECOB BCETO OOIIECTBA.

OpnHako JaHHBIN MPUHLIMIT HE BCET/Ia HAXOAMUT BOIUIOLIEHUE B MPAKTHYECKOM
nesitenbHOCTH. Tak, MuHuH Poccun HEOIHOKPATHO CTaBHJI BONPOCHI 00 yBelInde-
HUU HAJIOTOBBIX CTABOK IO OTAEIbHBIM HAJIOTaM, MOTHUBUPYS CBOIO MO3HUIIMIO TEM,
YTO YMEHBIIWINCH 10X0/bI B Ot0/keT. B pe3ysnbTare 3a mociaennue 5 et pocT HaJo-
rOBBIX J0X0A0B mpeBbicun cpeanuil poct BBII B nmecarku pa3. B cBoro ouepens,
HAJIOTOBBIE OPTaHbl MPOSBISIOT (HaKT HATUYUS CBOMX MHTEPECOB, HE 0003HAUYECHHBIX
B TEKCTaX 3aKOHOJATEIhCTBA. B CBS3M C ATHM ClIeIyeT COTJIaCUTHCS, Ha HAIl B3I,
C BBIBOJIOM KOJUICKTHBa aBTOpOB ydeOHWKa mox penakmuerd ¢ C.I'. Tlenensesa, co-
IJIACHO KOTOPOMY «HAJIOTOBBIM OpraH peajin3yeT CBOM IMOJHOMOYHS (OpMajbHO 3a-
KOHHO, HO BHE PAMOK 3aKOHa, Ipecienysl WHbIE L€JIM, MOKHO TOBOPHUTH O 3JI0YIO-
TpeOJICHUH HAJIOTOBBIM OPraHoM cBouMH momHoMmouusmuy» (Pepelyayev, 2015:619).
Crnenyer TakXe OTMETUTb, YTO B 3aKOHE HE 3aKpEIUICHBbI B JEATENBHOCTH TrOCylap-
CTBEHHBIX OPraHOB CIIELHUANIbHBIEC TIOJHOMOYHSI TI0 00ECIICUEHUIO0 HHTEPECOB TOCyap-
CTBa MMOCPEACTBOM MHOTOOOPA3HOT0 UCIIOIB30BAaHMS MEXaHU3MAa HAJIOT000JI0KEHUSI.

Bo3mokHO, 110 3TO# mpuynHe oTMedaeTcs OoJbliasi A0S COKPBITHS 00BEK-
TOB OT YIUIaThl HAJOTOB, OCTAETCS Ha BHICOKOM YPOBHE TCHIICHITUS «OETCTBay KaIlv-
tana 3a pyoex. [Ipuuem daxt HenocTaToUHON FPPEKTUBHOCTH MPUMEHAEMBIX (HOpM
¥ METOJIOB HAJIIOTOOOJIOKEHHS JOBOJIBHO YacCTO YIOMHHAETCS B JIUTEPAType, OJHAKO
WCTUHHBIE €r0 IPUYHUHBI HE PACKPBIBAIOTCS.

BoapmmHCTBO MccnenoBaTenel He HaXOAsAT OTBETa Ha BOIPOC O TOM, IToYe-
My € roCyAapcTBO, B34B Ha ce0s MUCCHIO IO (POPMUPOBAHUIO U OOECIICUEHUIO pe-
anu3anuy OT UMEHHM OOLIECTBAa OCHOBHBIX HANpaBIEHUN €ro pa3BUTHs, HE OINpaB-
JIBIBACT OXUJAHWUN OOJIBIIMHCTBA TMPEICTABUTENCH 3TOr0 OOIIECTBAa, B TOM YHUCIE
1 B HajoroBoi chepe? OaHa U3 BaXKHEHIIUX MPUYWH, HA HAII B3TJSA, — METOJ0-
nornyeckas. HemoctaTkoM MHOTUX palOT, MOCBSIIEHHBIX HUCKIIOYUTEIHHO aaMU-
HUCTPATHBHOMY acCIeKTy B JEATEIHHOCTH TOCYJapcTBa, Coco0aM OCYIIECTBICHUS
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UM YIIPaBJICHYCCKOW JCSITEIbHOCTH, SBIISETCS TO, YTO B HUX HE 3aTparuBacTCs
CBSI3b I'OCYJApCTBa C OOIIECTBOM, KOTOPOE JOJDKHO BCAKHU pa3 paccMaTpUBaThCs
KaK TPUOPUTETHOE HAdajo B JEATENILHOCTH rocyaapctsa. [loaTtomy u Hamorosas
cepa B OCHOBHOM TPAKTYeTCsl KaK Pa3HOBHIHOCTH aJMHUHUCTPATUBHBIX OTHOIIE-
HUH, T€ OCHOBHBIMU KAaTETOPUSIMH CYyOBEKTOB BBICTYNAIOT HAJOTOBBIE OPTaHBI
W HaJIOTOIUIATENBITUKA. B psge paboT rocyaapcTBO BOOOIIE HE SABISETCS CYyOBEK-
TOM HAJIOTOBBIX MPAaBOOTHOIIEHWH. MecTo rocynapcTBa B HaJOTOBBIX MPABOOTHO-
HICHUSAX 3aHUMAIOT HAaJOTOBBIE OPTaHbl.

B pamkax qaHHOW KOHIENIIMU HEKOTOPBIC YUSHBIC OMPEICIISIOT HaJIOroIa-
TelbIIMKa Kak qoivkHuka. Hampumep, Bacsauuna E.JI. ormeuaer, yto «mon ¢uckom
CJICAyeT TIOHMMATh BO3HUKINYIO B paMKax ()MHAHCOBOTO 00s3aTENILCTBA 00sI3aHHOCTD
(GU3MYECKOTo JIMIIa WU OpraHW3aliH (JIOJDKHUKA) TO YIUIaTe JIEHEXHBIX CPEICTB
B HEJISIX (POpMUpPOBaHHS MyOJHUHBIX JCHEKHBIX (DOHIIOB, KOTOpPAsk BO3HUKACT B CHITY
MPEIYyCMOTPEHHBIX 3aKOHOAATEIBCTBOM OCOOBIX ropuarueckux (akrosy (Vasyanina,
2015:14). Takoit abcTpakTHBIN MOAXOM K MOHMMAHUIO HaJlora 0e3 y4deTa posm oo1ie-
CTBa MOKET CTaThb OCHOBOW TPAaKTOBKH OT/AEIBHOTO YEJIOBEKa HE MPOCTO KaK JIOJIXK-
HUKAa, HO W KaK MOTCHLIUAIBLHOTO MpaBOHApymUTeNs. B mogoOHOM moaxoxae mpo-
CMaTpPHUBAETCSl HEKOE OTUYYXKICHHE HAJIOTOIJIATEIBIIMKOB OT TOCYIapCTBa, MOTOMY
YTO CaMoO IrOCYAAapCTBO OKA3al0Ch OTUYKACHHBIM OT O0IIECTBa.

Takum o6pa3zom, obpaiieHue K Haubosee oOUIMM aclieKTaM HajJIoroBOro mpa-
Ba TIOKa3bIBACT HEJOCTATOYHYIO PE3YJIbTATHBHOCTH aHAIW3a COACPIKATEILHBIX dJIe-
MEHTOB HAJIOTOBOI'O 3aKOHOJIATEIILCTBA, MPAKTHKH €ro MPUMEHEHHs. PeleHue Hao-
TOBBIX MPOOJIEM, OCHOBAHHOE HAa COBEPIICHCTBOBAHMH TPOICAYPhI OCYIICCTBICHUS
HAJIOTOBOHM JIEATENIFHOCTH TOCYapCTBA, OTPAHWYCHHOE HCKIIOUUTEIBHO TEKCTaMHU
3aKOHOB, HE €T CEPhE3HBIX MOJIOKUTEIBHBIX PE3yIbTATOB.

O HeoOX0AMMOCTH 00HOBJIEHHMS NAPAMTMBbI HAJIOTOBOM JOKTPUHBI
HA OCHOBeE NMOHATHA «HHTEPec»

Ha naHHBIM MOMEHT, Ha Halll B3IVISA, Ha3pena HEOOXOAMMOCTh IEpecMOTpa
TPaJULMOHHBIX IOPUIUYECKUX JOKTPUH B 00JIaCTH HanorooOiaoxenus. Cuuraem, 4To
OyzeT 1enecoobpa3HO BHECTU B COJIEPKAHUE HAYUHBIX UCCIIEOBAaHUN IO HAJIOrOBO-
My IIpaBy JAONOJIHUTENIbHBIE HHCTPYMEHTBI, KOTOPbIE MOIJIU Obl CYILECTBEHHO MOBJIHU-
ATh Ha (POPMHUPOBAHNE OOHOBJICHHOW MapagUrMbl IPAaBOBOTO 00ECIICUEHUS BCETO Me-
XaHHU3Ma HAaJOroOOJIOKEHHsI, MO-HOBOMY B3IVIIHYTh Ha POJIb HAJIOTOIJIATENbIINKA
U TOCYJapCTBa, KOTOpBIE OBl CIIOCOOCTBOBAJIM MPEOJOJICHHIO TaK HA3bIBAEMOTO
«HAJIOTOBOTO KOH(IIMKTa MHTEPECOB» M TMO3BOJMIN NMPHUTH K OaJaHCy MHTEPECOB
CTOPOH HAJIOTOBBIX MTPABOOTHOIICHUH.

Ecmu paccMaTpuBaTh HaJIOT BCETO JIMIIb Kak (OpMY B3aUMOOTHOLICHHUH
HaJIOTOIIJIATENbIUKA C TOCYAAPCTBOM, TO BHE IOJIsI 3pEHUS OCTAETCsl CaMO OOLIECTBO
KaK BBITOJIONPHOOpETaTeslb OT MPUMEHEHUSI HAJOrOB M, COOTBETCTBEHHO, TEPSIETCS
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CBSI3b (XOTS M OMOCPEIOBaHHAS Yepe3 AESTeNbHOCTh TOCYapCcTBa) MEXKIY HaJIOro-
TIATEJIBIIUKOM M OOIIECTBOM.

Ecnu paccmarpuBaTh Hajor Kak pe3yJbTaT B3aMMOJICUCTBHUS BCEro 0o0IIecTBa
Y OTZEJBHOTO HAJIOTOIIATEeNbIINKA, TO MOXKHO HAOMIOAATh MOTCHIUAIBHYIO 3aUHTe-
PECOBAHHOCTb IIJIaTENbIIMKA HAJIOTa YIUIATUTh €T0 B IEJSX 00ecneueHus YCIeIHOTO
(YHKIMOHUPOBAHMS OOIECTBA, MOCKOJIBKY OH OCO3HAET, YTO TEM CaMbIM BHOCHUT
CBOM BKJIaJ B pPa3BUTHE COLMAJIBLHOW Cpellbl, B paMKax KOTOpPOH OH CYyIIECTBYET
u paszBuBaerca. OIMH U3 KJIACCUKOB Hajnorooil teopuu, U.WM. SAwxyn, 3amerun no
3TOMY MOBOJY, YTO MO HAJIOTaMHU «JI0JKHO Pa3yMeTh TaKhe OAHOCTOPOHHUE HKOHO-
MUYECKHE TMOKEPTBOBAHMUS TPa)<IaH WIM TOJJIAHHBIX, KOTOpbIE TOCYJapCTBO WIIH
MHBIE OOILIECTBEHHBIC TPYMIBI B CHJIy TOTO, YTO OHH SIBJSIOTCS MPEICTABUTEISIMHU
oOmiecTBa, B3UMAIOT JIETATBHBIM MyTEM M 3aKOHHBIM CIOCOOOM W3 YaCTHBIX UMY-
IIECTB /ISl yIOBJICTBOPEHHSI HEOOXOAMMBIX OOIIECTBEHHBIX MOTPEOHOCTEH M BBI3BI-
BaeMbIX umu uznepxex» (Yanzhul, 2002:240).

B cBsi3u ¢ BhIIIECKa3aHHBIM 11€51eCOO0pa3HO, HA HAll B3IJISAJ, PAacCMOTPETh
MIOHSATHE «UHTEPEC» KaK SBJICHUE, OTPAXKAIOIee CBOMCTBA KaK OTAEIBHOTO CyObeKTa,
MpEeXIe BCEro YeloBeKa, TaK M OOIIero, B TOM YHCJe MyOIMYHOrO MHTEpeca, Kak
CYMMBbI COBIAJIAlOIUX UHTEPECOB HEOIMPEAEICHHOIO Kpyra JIMLI, BKIKO4as OOJbIINH-
CTBO YJICHOB O0IIIECTBA.

B npaBoBoii Hayke HaJIOTOBBIN aCIEKT KaTErOPUHN «UHTEPECY HE SIBISIETCS HO-
BbIM. Yalie Bcero JaHHas KaTeropus NpUMEHSETCsl Kak MoKa3aTesb JOCTHKEHus 0a-
JaHCa MHTEPECOB CTOPOH HAJIOTOBBIX NpaBooTHOomeHWH. Cam mokazartenb OanaHca
paccMaTpuBaeTCs Kak CpPeJACTBO MUHHMH3AIUM KOH(DIMKTAa HHTEPECOB, KOTOPHIA
HabJroaeTcs B Mpoliecce peaan3aiuy HATOTOBBIX PAaBOOTHOIIEHUH. B apyrux ciy-
Yasgx pedb WAET O NMPHOPUTETE MyOIUYHBIX MHTEPECOB B (DMHAHCOBOM, B TOM YHCIIE
HAJIOrOBOH, IEATENIBHOCTH FOCYAApCTBA, YTO PACCMATPUBAETCS KaK MPUHLMII — IIe-
Jeonpeensonee Hayano (QyHKIMOHMPOBAHUS rocynapcTBa B (PMHAHCOBOM cdepe.
Ho uamie Bcero npu 3TOM He yKa3bIBaeTCs, YTO MOHMMAETCS MOJ MPU3HAKOM «ITyO-
JUYHOCTH» MPUMEHUTENILHO K HHTEPECaM.

[TonsiTe «MHTEpEC) paccCMaTPUBACTCS B HayKe KaK OCO3HAHHAs MOTPEOHOCTD
cyOBeKTa, KOTOpas MOXKET UMETh WHIANBUAYAIbHYIO WIH OJUHAKOBYIO JIJIsl OOJBIINH-
cTBa 001yt ¢opMy. B 4acTHOCTH, OCHOBOIOJIOKHUK FOPUCTIPYACHIINA WHTEPECOB
P. Uepunr ormeuan: «Koonepauus MHOTUX JIIOAEH pagy OJHOM M TOM XKe LEIH BO3-
MO’KHA JIMIIb TOTOMY, YTO MHTEPECH! BCEX YYAaCTHUKOB KOOIEPALUHU, TEPEIIETAsACH,
CXOJIATCSI B OJJHOM KOHEYHOM TyHKTe. Kax/plif U3 TaKuX y4YaCTHUKOB, MOXKET OBITh,
HE UMEET B BHJY II€JH KOOTEpaINU, PyKOBOJCTBYSCH HCKIIOYUTEIBHO COOCTBEHHBIM
MHTEPECOM, HO COBIAJIEHUE BCEX MHTEPECOB C OOLIEH 1IeNIbI0 BEIET K TOMY, YTO KakK-
Il 3a00TSCH TOJMBKO O cebe, COMEHCTBYET MOCTIUKEHHIO obmiei memm» (lering,
1881:30; Jhering, 1905).

CrnemyeT 3aMeTUTh, YTO MHTEPIPETAlUs MpaBa KaK 3allUIIEHHOT0 MHTEpeca
B HACTOSIIEe BpEeMs BBIIUIA JAJIEKO 3a TPEIeIIbl YaCTHOIPABOBOM Cephl, C KOTOPOM
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P. UepuHr «npeuMyIiecTBEHHO CBS3bIBAJl CBOM TEOPETHKO-TIPABOBBIC Pa3paOOTKI»
(Gorban, 2017:92; Gorban, 2018).

Baxxno, yToOBI MHTEpEC BCETJa TPAKTOBAJICS KaK pe3ysbTaT OCMBICICHHOTO,
CO3HATENIFHO BBIOPAHHOTO M3 psija APYTHMX BapHAHTOB JCHCTBUS, HANPABICHHOTO HA
obecrieuenne noTpebHOCTEH cyOnekTal,

B HamemM NOHMMaHWMM HMHTEpEC KaK OCO3HaHHAs CyOBEKTOM IMOTPeOHOCTh
B 4eM-T00 MOXeT ObITh oOecrieueHa MPaBOBBIMU HOPMaMHM, HO MOXET UM M TPOTH-
BOpeuuTh. MIHTEpechl BO3HUKIIM paHbLIE UX HOPMATUBHOIO 3aKPEIICHMS, HO Yepe3
MpaBOBOE 00ECIIEUEHNE OHU TMOJIYUUIIM CBOIO BCEOOIyI0 (hOpMY KaK MHTEPECHI TOCY-
napctBa’. TocynapcTBO BBICTYNAET KaK CPEACTBO OCYIIECTBICHHS OOBEIMHEHHBIX
B MacmTade Halluu UHTEPECOB U OJTHOBPEMEHHO SIBIISIETCA (POPMOU pealin3aluy Ku3-
HEYCTPOWCTBA TI0 00ECTIEYCHNIO TAKOBBIX HHTEPECOB.

Kakyto ObI MBI HE paccMaTpUBaIX CTENEHb 00OOIEHHSI HHTEPECOB, OHU BCE-
r7la MOTYT Peain30BaThCsl TOJIBKO 4Yepe3 JeHCTBUS OTAEIHHOM JIMYHOCTH, YEIOBEKA.
[ToaTromy ¢yHIaMEHTOM, OCHOBAaHHUEM HEpApXHHU OOOOIICHHS HWHTEPECOB JIOJDKEH
paccMaTpuBaThCA UHTEPEC OTACIBHOTO 4YejaoBeKa. Eciu B ensx TOCTHKEeHUs 00X
MHTEPECOB U TTI00ANBHBIX 33/1a4 O0IECTBA HAYMHACT TEPATHCS MOTPEOHOCTH OTEIb-
HOT'O YeJIOBEKa, TO 3TO MOXKET 03HayaThb TOJBKO TO, YTO OOIee MOAYMHAETCS, a CKO-
pee MoaMEHsIeTCs, HHTEpPEeCaMu OTJIENbHON YacTU WIIM TPYIIbl CyObEKTOB TOTO WMIIU
HWHOTO coobIiecTBa. B aTom mane 3acinykuBaet noaaepxku Beisoa A.Jl. CenmrokoBa
0 TOM, YTO «B OCHOBE BCEX BHJIOB COI[MAJILHBIX MHTEPECOB JIeXKAT UHTEPECHl OTIEIIb-
HOTO YeJIOBEKa, KOTOPhIE HE JOJDKHBI MOTEPSTHCS B CTPYKTYpE OOIIMX MHTEPECOB Ha
ar060M ypoBHe ux 0006mmeHus» (Selyukov, 2017:12).

B cBsi31 cO cKa3aHHBIM MOKHO MOJYEPKHYTh MCKIIOUUTEIIFHOE 3HAYCHUE T10-
noxenus ctarbn 7 Koncturynuu Poccuiickoit @eaepainn, B COOTBETCTBUM C KOTO-
PO OCHOBHOW HAITPaBICHHOCTBIO JIESITENBHOCTH POCCUHUCKOTO FOCYIapCTBA SBISIETCA
«CO3/1aHUE YCIIOBHM, 00ECMEUMBAIONINX JTOCTOWHYIO XH3Hb U CBOOOJHOE pa3BUTHE
yenoBeka». K cokaneHuto, MpaBoOBblE MEXAaHU3Mbl peaNTM3alMU ATOrO MOJOKEHHS
B pEaJibHON AEHCTBUTENBHOCTH HE COBEpLUEHHBI. [losiBieHHe y TpaxaaH >KellaHus
IUIATUThH HAJIOTU MOCTYKUT MOKa3aTeIeM CTEIIEHU Pean3yeMOCTH CTaThbH, MOCKOJIBbKY
ctatbst 7 Konctutyuuu P® BricTynmaer cBoeoOpa3HbIM MHAUKATOPOM 3¢ (HEKTUBHOM
COIIMAJHbHOM TOJIMTUKU TOCYAAPCTBA U OJTHOBPEMEHHO yCIOBHEM Pa3yMHOTO TOCTPO-
€HHS CHCTEMBI HAIOT000I0KEHHS.

! Tox MHTepecoM TPHHATO TOHMMATEL TO, YTO JUI CyOBEKTa UMEET 3HAuYEHHUE, SBISCTCS MOTHBOM €ro jeii-
CTBHS, TO, B YEM OH HCIIBITHIBACT HYXXIy, TOTPEOHOCTB, YTO HaeT Beiroxy. Cm.: Oxeros C.U., IlIeenosa H.IO.
TonkoBelii c10Bapb pycckoro s3bika; Edpemosa T.d. HoBslit ciioBaps pycckoro s3bika. TonkoBo-cioBooOpa-
3oBarenbHbIid. B 2 1. T. 1 // U3a. «Pycckuit s3p1x», 2001 1. 1233 c.

2 KOHEYHO, MBI OT/[A€M OTYET, 9TO MHTEPECH TOCYAAPCTBA, Oy Iyr 0GOPMIEHHBIE HOPMAMU MPaBa, OTpaXa-
10T 00LIME JUTs BCEX M KAXKIOTO 4ejoBeKa HOTpeOHOCTH. B 3TOM mitaHe make moTpeGHOCTH B Hajorax, Oy-
JIy4H HHTEPECOM rOCyIapCcTBa, IPH HPAaBUIBHOM HAJOTOBOIl MOJUTHKE OJHOBPEMEHHO CTAHOBHUTCS OTHOBpE-
MEHHO HHTEPECOM Ka)KI0TO HaIOTOILIATEIIBIHKA.
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Bmecre ¢ TeM HEOOXOAMMO YYHUTHIBATh KPUTEPHUH M CTETEHb JOIYCTHMOCTH
TOT0, HACKOJIbKO MHTEPECHl OTIEIILHOTO YeJIOBEKa SIBISIOTCS (PYHIAMEHTOM IOCIIe-
IyIOoIIel uepapXuu OOIIMX WHTEPECOB, a TAK)KE — HACKOJIBKO OHU MOTYT HE COBIIa-
nath ¢ oomumu uHTepecamu. OHU UMEIOT IPUOPHUTET TOJBKO B TOM CIIydae, €ClId He
3aTparuBalOT 3aKOHHBIE MHTEPECH! APYTHX JIOJCH, X rpymi u Bcero obmiectsa. Kpu-
TEpUEM CTENeHH CBOOOIbI OTJEIIFHOTO YEJIOBEKA B PEATM3allii CBOUX HHTEPECOB BbI-
CTYIAeT TO, YTO €0 MHTEPEChl JOCTUTAIOTCS €r0 JUYHBIMH YCHIIMSMH, a HE 3a CUET
WCTIONIb30BaHMsl YCHIIMI APYTUX JII0o/Iei 6e3 X 100poBOILHOTO cornacus. TonbKo Tak
OHM MOTYT pealu30BbIBaTbCA Oe3 orpaHumueHuil. OcHOBaHUEM Ui (POPMHUPOBAHUS
00X UHTEPECOB MOXKET CTaTh JIIOOON MHAMBUAYAIbHbBIN HHTEPEC, €CIIH OH SIBIISICT-
Csl TUIIMYHBIM JJIs BCETO COOOIECTBA JIOJIEH M OCO3HAH JPYTMMHU JIIOJAbMH KaK 3Ha-
YUMBIN U JJTs] HUX HHTEPEC.

OnnHako, ¢ APyrod CTOPOHBI, B CiIy4ae KOH(IIUKTAa HHTEPECOB HEIb3sI JIOIY-
CTHTb IPUOPHUTETA €ANHUIHOTO HHTEPECA 110 OTHOUICHUIO K 00IIeMy HHTEPECY, B TO
BpeMsl KaK IMPUOPUTET OOIIEro MHTepeca Mo OTHOUICHUIO K MHIUBUAYAIbHOMY WH-
Tepecy BIOJHE JOIYCTHM, & B HEKOTOPBIX ciydasx HeoOxoaum. O01mas conuanpHas
cpella eCTh CHOoco0 CyIIECTBOBaHHMS M Pa3BUTHs OTAEIBHOrO ueioBeka. Eciu mo-
ruOHeT cpena, TO He BBDKUBET M OTJCNbHBIN YenoBek. [103ToMy eaMHUYHBIH WHTe-
pec He MOXKET UMETh MPUOPHUTETA Mepea OOIUM HHTEPECOM, €CIM BO3HUKAET KOH-
(ITUKT HA3BaHHBIX MHTEPECOB. DTO KacaeTCs U HAJIOTOBOU cdeprl. JIMUHbBIN nHTEpEec
BO3MOXEH KaK MPUOPUTETHBIM, €CIM OH peaqu3yeTcs Ha OCHOBAHMM OOIIMX JIs
BCEX MpaBWJI, HE BCTyMaeT B KOH(MJIUKT C 3aKOHHBIMH WHTEpPECaAMHU JIPYTUX JIHI]
M BCEro 00IIecTBa.

B nHanoroBo#i chepe AelCTBYIONIMIA COITUABHBI MEXaHU3M B3aMOIIOIIEPIK-
KU JIIoJei dyepe3 (hopMalbHO CO3JaHHBIE MEXaHH3MBI, BKIIOYasi TOCYIapCcTBO, IMOJI-
KpeIIeH KOHCTUTYLMOHHON 0053aHHOCTBIO KaXK/I0TO JIMIIA TUIATHTh HAJIOTH.

Takum 00pa3oM, akTy BOJH, CyOBEKTHBHBIN CMBICI KOTOPOT'O COCTOUT B 005-
3aHHOCTH Ipa)XIaHMHA OTJATh YacTh JICHET, ObUT NPUAaH OOBEKTUBHBINA CMBICI ITyTEM
CaHKIIMOHUPOBAHUSA TAKOT'O aKTa HOPMOM, KOTOpasi «T€M CaMbIM MPUOOpETaeT 3Haue-
Hue “Ooiee BricOKOi” HOpMBI» (Kelzen, 2015:18).

B nenoM, COOTHOILIEHME MOKa3aTelel IOJHOM U CBOCBPEMEHHOM YIIIAThI
HAJIOTOB W TIOKa3aTesiel YKIOHEHHUS OT HUCIIOJIHEHUS TaKoW O0O0S3aHHOCTH CBHIIETEIb-
CTBYET O COTJIACHH U >KETIAaHWH OOIIECTBA IUIATUTh HAJIOTH.

[TosToMy mpuHIUN OanaHca MHTEPECOB MEXIy OOUIMM W €AWHUYHBIM HWHTE-
pecoM MBI paccMaTpuBaeM uepe3 aOCTpaKTHOE MOHWMAaHHWE €AWHUYHOTO WHTepeca,
TPaKTyeMO€ KaK OJMHAKOBBIN MOAXOJ K OLIEHKE pealu3aliy KaX10ro HHIAUBUIYalb-
HOTO MHTEpeca. DTO 03HAYaeT MOJAYMHEHHE MHTEpPEca KOHKPETHOTO YeJIOBEeKa MHTE-
pecam o01ero B ciiydyae KOHQIMKTa €JUHUYHOTO M OOIIEro, HO Ha OCHOBAHUU €/M-
HOOOPA3HOTO MOPSAKA U €MHOTO JJIs BCEro 00IIeCTBAa KPUTEPHSL.

B ocHOBe nuaneKTHYeCKOro €IWHCTBA €AMHUYHOTO M 00IIEero myOIrMyHOTro
MHTEpeca JEKUT TO 00CTOSATENIbCTBO, UTO MPAKTUYECKH Y KaKJIOTO YeIOBEKa MPUCYT-
CTBYET JIB€ TPYIIIHI MHTEpEecOB. JIMYHBIE WHTEPECH HANpaBICHBI HAa OOECTICueHUE
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COOCTBEHHBIX TIOTPEOHOCTEH B CPEACTBAX CYIICCTBOBAHUS W pa3BUTHs. HO MOCKOIb-
Ky YeJIOBEK — CYIIECTBO OOIIECTBEHHOE M HE MOXKET JKUTh BHE OOILNECTBA, TO €My
TaKXe MPHUCYIIN UHTEPECHl MO0 OOCCICYCHUIO OOIIMX MOTPEOHOCTEH ColMyMa WU
JIpyrux oTaenbHbIX Jronaeh (Selyukov, 2015:10-14).

C y4eToM HM3II0’)KEHHOTO peaTn3anus JMYHBIX HHTEPECOB YEIOBEKa HE MOXKET
paccMaTpuBaThCS B OTPBIBE OT OOMIMX B MacmTabe Bcero o0IiecTBa HHTEPECOB.

KoneuHo, peanpHasi MpakTHKA MMOKAa3bIBAET, YTO HA JAHHBI MOMEHT CO3HAHUE
HAJIOTOTIJIATENIBIIMKOB HE TOCTUIJIO €IIe COOTBETCTBYIOIIETO YPOBHS, OITOMY HE00-
XOAMMO PaboTaTh ¢ KKABIM OTIACIbHBIM HAJIOTOILIATENBIIMKOM WM C MPEJICTaBUTE-
JIEM OpraHU3alMH-HAIOTOIIATeIbIMKA. B OCHOBY peIleHHsI TUIEMMbI «IIATUTh HITU
HE TUIATUTh HAJIOTH» MOXKET OBITh MOJIOXKEHA 00Ien3BecTHas UCTHHA. Eciiu yemoBek
KaK COLIMAJIbHOE CYIIECTBO HEOTJACIMM OT COI[MyMa, B KOTOPOM OH HaXOJHTCS, TO
HEOOXOJIMMO TaKXe MPH3HATh KaK €MHCTBO MHTEPECOB COIMYyMa, TaK U UHTEPECOB
OTAETHHOTO €ro 4ieHa, MPH HAJMYUU BO3MOXKHBIX (HECYIIECTBEHHBIX) PACXOKICHHH
MEXy €AMHUYHBIMU MHTEPECAMH, a TAK)KE MEXKITY OTIEIbHBIM €AMHUYHBIM U 00IIUM
MHTEpPECOM. DTOT MOAXOJ, 10 HAIIeMy MHEHHIO, JIOJDKEH CTaTh 0a30BBIM /IS pelie-
HUS TIPOOJIeMbl KOH(IUKTa HHTEPECOB B HAJIOTOOOJI0KEHUH. MBICTH 0 HEOOXOIUMO-
CTH CITy’)KCHHS YeJIOBEKa OOILIeMY NIy B MaKCUMaJIbHOM CTETeHU OJDKHA OBITh I10-
JIO)KEHA B OCHOBY MOCTPOCHMsI OajaHca MHTEPECOB B cpepe HATOT000I0KEHHSI.

Cunrtaem, 4YTO HAJIIOTOBBIE HHTEPECHI FOCYIAPCTBA MOTYT OBITH OJHOBPEMECH-
HO MHTEpecaMu Bcero oOmiecTBa. MHaue BO3HMKAeT BONPOC — B YbUX MHTEpECax
roCy/IapCTBO B3UMAET HaJOru? 3a4acTylo B HaJOroBo# cepe HaOIr01aeTcs OMbITKA
MOJMCHUTH CYIIHOCTh W 3aJ1a4ll TOCyIapCcTBa MHTEPECAMH rOCYIapCTBEHHOTO arima-
para. B pe3ynbTare Mbl MOXKeM HaOJIO/1aTh SBHYIO MOJAMEHY MHTEPECOB rOCy1apCcTBa
MHTEpPEecaMu OTIENFHOTO BeJOMCTBAa. Ha OTIEeNbHBIX 3Tanax HMCTOPUYECKOTO pa3BH-
TUSl YIOJHOMOYCHHBIE MPEICTABUTENN TOCyNapCTBA, KOTJa BO3HHUKAET HEOOXOIM-
MOCTb, MOTYT JTHOO OTKPBITO CUMUTATh CBOM HMHTEPECHI MOJIHOCTHIO COBMANAIOIINMHU
C TOCYAapCTBEHHBIMU MHTEpecamMH (Kak 3To Obuto B mepuoj Bemukoit OtedyecTBeH-
HO BOIHBI), 1100 OHU 3aByaJTUpOBaHO, B Oosiee CTAOMIbHBIE MEPUOJIbI, TTOAMEHSIIOT
MHTEPEChl TOCYAapCTBa YaCTHBIMH MHTEpecamMH. B mocienHeM ciydae rocyaapctBo
MOJTHOCTBIO WJIM YaCTHYHO TEPEXOJIUT IMOJI KOHTPOJIb T€X CHJI, KOTOPhIe OT MMEHHU
rOCyJIapCTBa OCYIIECTBIISIOT €ro (DyHKIIHH.

B sku3HeneATenpHOCTH O0IECTBa BO3MOXKHA CHUTYyallMs, KOTJa HAaJOTH yCTa-
HaBJIMBAIOTCSI B HEKOTOPOW OTCTPAHEHHOCTH OT MHTEPECOB OOJBIIMHCTBA, OJHAKO
Takas CUTyalHs HE MOXET MPOJOJDKATHCS J0JITr0oe BpeMsi, OCOOCHHO KOTJIa PacX0K-
JIEHUS MEXIy WHTepecaMu OOIIeCTBa M HAJOTOBOW MOJIMTHUKOW rOCyIapcTBa YBEJH-
yuBarTCs. « MHUpPOBast U OTEYECTBEHHAS MTPAKTHKA HAIOTOOOJIOKEHHUS HE pa3 MOKa3bl-
Bajia, YTO FOCYJAPCTBO MOXKET OKa3bIBaTh M3JIHIIHEE HAJOTOBOE JIABICHUE HA XO35i-
CTBYIOIIMX CYOBEKTOB, YTO, B CBOIO OY€PElb, MOXKET MPHUBECTH K IKOHOMHYECKOMY
ymaaky» (Narinyan, 2016:135-139). Cuutaem, 4To eCiii TOCYAapCTBO HE 00ecHeyn-
BaeT MOTPEOHOCTH HAIMOHAIBHOTO OOIIECTBA, B TOM YHCIIC B HAJIOTOBOH cdepe, TO
TaKas CUTYallusi MOKET MPUBECTH K COIIMATIBHBIM MTOTPSICCHUSM.
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KoneuHo, HeNb3st HE YYUTHIBATh TOT (DAKT, YTO HCTOPUYECKU HAJIOT KaK TaKoO-
BOH SBIISIETCA TMPOJO/DKCHWEM HACHIIMS KaK HaJl 4yXHM oOmecTBoM (cOop maHu
C 3aBOEBAHHOTO TOCYJIapCTBAa), TAK M CBOMM, KOTJA B MEpPHOJ a0COI0TH3MA MOHAPX
MOT yCTaHaBJIMBaTh HAJIOTH, JACUCTBYS 1O cBoeMy ycmotpeHwuio (Ivanova, 2009). Ho
0 Mepe pocTa IMUBHIN30BAHHOCTH OOIIECTBA TOCYIapCTBO BCe Oosee u Oosiee BBI-
HYXX/ICHO YYHUTBHIBATh PEabHYI0 TOTOBHOCTH OOIECTBA COTJIACUTHCS C MPOBOIUMOM
HaJIOTOBOU MOJIUTHKOM.

BaxxHo Takke MOHATH, YTO eciyd Obl OOJBIIMHCTBO HAJIOTOIUIATENIBLUIMKOB
cuuTany (HaKkT ymiaThl HAJIOTOB KaK HEYTO MPOTUBOCTOSIIEE U UYXKAOE ISl CBOUX
MHTEPECOB SIBJICHUE, TO TOCYIaPCTBEHHOCTh KakK (hopMa opraHu3alnuu oOIecTBa Ime-
pectana Obl CyllecTBOBaTh. TakuM 00pa3oM, HaJOTOBble MHTEPECHl TOCylapcTBa
B CBOEW OCHOBE JOJDKHBI COOTBETCTBOBATH MHTEpecam obOmiectBa. Ecim y rocynap-
CTBa TOSIBJIAIOTCS 000COOJIEHHBIE OT 00IIeCTBa HAIOTOBBIE HHTEPECH], TO OHU CBH/IE-
TENBCTBYIOT O (DaKkTe OTUYXKAEHUS rocyaapcTa oT odmiectsa. [loaTomy mox maTEpe-
caMHM TOCyJJapCTBa B HAJIOTOBOU cepe MOHUMAIOTCS HHTEPECHl 00IIeCTBa KaK €HMHO-
ro IeJIOCTHOTO 00pa30BaHMs, KOTOPOE IJIATUT HAJIOTH JUIS PEIICHHs] KOMIUIEKca 3a-
Jlad B 5KOHOMHUYECKOH U coIManbHO# cepax.

Crnemyer OTMETHUTH TOT (aKT, YTO B TEOPUU HAJIIOTOBOTO IpaBa emie He cdop-
MUpPOBaJach ONpeAeTCHHAs TPAAUIMS U Hay4YHbIE LIKOJIBI MO MCCIEAOBAHUIO MyTEi
obecreyeHnss MHTEPECOB TOCyAapcTBa B Ipouecce (yHKIMOHUPOBAHUS HAJIOTOBOM
CUCTEMBI.

B nacrosimee Bpems B HanmoroBom konekce Poccuiickoit @enepanuu (na-
nee — HK P®) u uHBIX akTax HaJIOroBOI0 3aKOHOJATEIbCTBA IOHATHE KMHTEPEC) He
ynotpebnsercs. B geiictBytomieit pegakiuu cratbn § HK P® ykazano, uto Hamoru
B3MMAIOTCS «B IEIX (PMHAHCOBOTO 00ECTIEYECHNUS ACATEIILHOCTH rOCy1apcTBa U (MIIN)
MYHUIMITATIBHBIX 00pa3oBaHui». BmecTe ¢ TeM HeMaaOBaXHBIM OOCTOSTEIBCTBOM,
CBUJETEILCTBYIOLIEM O HEOOXOUMOCTH HOPMATHBHOI'O 3aKPEIUICHUS MOHATHS «UH-
Tepec» B HAJIOTOBOM 3aKOHOJIATENILCTBE, SIBJIICTCS €r0 MPUMEHEHNE B CyIeOHOM Mpak-
tuke BepxosHoro Cyna Poccuiickoit denepaiyu u CyJ10B HUHKECTOSIIIIMX MHCTAHIIUM,
Hanpumep, onpeaencauu Bepxoaoro Cyna P® ot 22.07.2016 Ne 305-KI'16-4920,
pemennn Apo6utpaxHoro cyna MockoBckoit oomactu ot 05.03.2018 mo nemy Ne A41-
48348/18.

Poab n MOPAAOK MPUMEHECHUSA LEJICTIOJAIaHUA KaAK OTACJIbHOI0 HHCTUTYTA
HaAJO0roBoro nmpasa

Ecnu paccMaTpuBaTh KOMILIEKC HAIOTOBBIX MPOOJIEM depe3 MpHU3MYy JUaleK-
TUYECKUX B3aUMOCBSI3€H JINYHBIX, OOMUX (ITyOIMYHBIX) U TOCYJAapCTBEHHBIX HHTEPE-
COB, B KOTOPOH rOCy/JapCTBEHHbIE MHTEPECHI BHICTYMAIOT YacCThlO Haubolee 3Hayu-
MBIX MyOJUYHBIX HHTEPECOB, TO OOHAPYKMBAETCS TIIyOMHHAs CKpbITas MpUYMHA
HAJIOTOBBIX MPOOJIEM, BbI3bIBaeMasi OTCYTCTBHEM IIEJICTIONIaraHUsl B HAJIOTOBOU Jiesi-
TEJIBHOCTU TOCYAApCTBa, COIEP>KATEIbHOW HANpaBIEHHOCTH €ro 3aKOHOAATEeNbCTBA
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W HEIOCTaTKaMH B TPAKTHKE ero peanusaiuu. [loj nenenonaraHueM NOHUMAETCS
KOMILIEKC KOHKPETHBIX PE3yJIbTATOB JCATEIbHOCTH TOCYAapCTBA B HAJIOTOBOM cdepe,
KOTOpbIE aKKyMYJIMPYIOTCSl OOIIUM ITOHATHEM I'OCYIapCTBEHHBIX HHTEPECOB.

B 3Toif cBs3M, Ha HAII B3I, MEXaHU3M IIPABOBOTO PETyIHUPOBaHHS HAJIOTO-
BBIX OTHOIICHHWH JOJDKEH OBITh MPEACTABICH JIOTHUECKON LEMOYKOW CIIeIyFOIIHX
AJIEMEHTOB: OOIIECTBO C €r0 MOTPEOHOCTAMHU, KOTOPBIE O(OPMIISIOTCS KaK HHTEPECHI
roCyJapcTBa; IeNeTnoNaranue JUis HaJlorooOJIOKEHHs, OMpeeNsionee B KOJIude-
CTBEHHBIX M KAQUYeCTBEHHBIX MapaMeTpax OCOOCHHOCTH MPEIIOMIICHHS Yepe3 HaJIOTro-
BbIC [MOKA3aTEeIN COOTBETCTBYIOIIUX HMHTEPECOB IOCYAPCTBA; MOPSIOK IPUMEHEHUS
OECICBBIX rokasarejiet neicnojaranus B KOHKpCTHOﬁ JACATCIBHOCTH JJICMCHTOB
CTPYKTYPbI HaJIOTOBOM CUCTCMBI; IOJYYCHHBIC PE3YyJIbTAaTbl OCYIICCTBJICHHBIX IIO-
TpeOHOCTEI 00IIEeCTBA, SBJISIFOIIUXCS OJJHOBPEMEHHO M MHTEPECaMU TOCYAapCTBA.

B ciyuae oTCyTCTBHSI IeNeNONaraHusl MM HEYETKOro ero o(GopMIICHUs pe-
aJIbHBIC TTOTPEOHOCTH OOIIECTBA, OTACIBHBIX €r0 CI0EB MOTYT 00€CIIeYrBATHCS JTHOO
YaCTHYHO, WM TIOJIHOCTBIO HTHOPHPOBaThes. Hedwerkoe odopmiieHne mernernonaranus
BBI3BIBACT OIPECICHHBIC TPYAHOCTH B OLICHKE POJIH ITyOINYHBIX HHTEPECOB B HAJIO-
roBOM cdepe, 4eMy CrocOOCTBYET TaKXKe U OTCYTCTBHUE TEOPETHUYECKOW M MpaKTHU4e-
CKOW OCHOBBI JUISl MX OOecleYeHusl B Ha3BaHHOU oOnactu. JlaHHBIE (aKTOpbI MOTYT
COIMPOBOX/IATHCS B HAJOTOBOM JEATEILHOCTH TOCYJIAapCTBa MOAMEHOW MyOIMYHBIX
HUHTCPCCOB YaCTHBIMMU.

C y4eToM BBIIIECKA3aHHOTO COCPEOTOUCHHE YCHIIHMIA 3aKOHOIATEIs JIUIIb Ha
MMpouCaAyYpPHBIX, MPOLUCCCYATIbHBIX ACHEKTAaX KAaK B OTHOIICHUH 6IOI[)K€THOI‘O, TaKk Hu
HAJIOTOBOT'O 3aKOHOJATENIbCTBA 0€3 HAUICKAIICTO [IEJICTIOIaraHusl, XOTsS U MOXKET CO-
3[1aTh OTHOCUTEJIBHOE BHEIIHEE OJIaronoiydue, HO U MOXKET MPOSBUTH ce0s B HEKOH
HaJIOTOBOM crarHanmu. [lomoOHas cuTyanusi CBHACTENBLCTBYET O TOM, YTO B CIIydae
YXYIIICHAS YKOHOMHUYECKOTO TIOJIOKCHUSI KOJMYECTBO HAPYIICHUI HAJIOTOBOTO 3a-
KOHOZATENIbCTBA YBEINYUBACTCS.

Takum 00pa3oM, €ciIM UMEIOIIUICS KOMIUIEKC TPAaBOBBIX HOPM, OIPEEIIsIo-
IMUX IMPHUHOMUIIBI IIPaBOBOI'0 PETYJIUPOBAHUA HAJIOTOBBIX OTHOMCHHﬁ, yCTaHaBJIMBa-
OImnx HpaBOBOﬁ CTaTyC UX YYaCTHHKOB, IIOPAAOK B3MMaHHA HAJIOI'OBBIX HJ'IaTe)Keﬁ,
MOPSIIOK TIPE/ICTABJICHUS] OTYETHOCTH M OCYIIECTBIICHUSI KOHTPOJIS 332 COOJIIOJCHUEM
HAJIOTOBOTO 3aKOHO/IATENILCTBA, JOMOJIHUTH HOPMaMH IpaBa, yCTAHABIHUBAIOIIUMHU
MIPAaBOBOM PEKUM U XapaKTep COAEPKaHUSA LIEIEOIAralus, TO Mbl BOCIIOJIHUM HEJ0-
CTaIOIIMi AMeMeHT 3((GEKTUBHOTO MPABOBOTO MEXaHHM3Ma pPEryJHpPOBAaHHS HAJIOro-
BBIX OTHOIICHUH, TIO3BOJISIONICE MOTYIUTh 0KUIACMBbII OOIECTBOM U KaXK/IbIM HaJIo-
TOTLIATENBIIINKOM Pe3yIbTaT.

B 00001meHHOM BHJE COAECPIKATEILHBIM 3JEMEHTOM LEJIeNoaraHusi BBICTY-
NaroT MyOJUYHBIE HMHTEPECHl, B KOTOPBIX OTPAXKAIOTCS 3HAYMMBIE IMOTPEOHOCTH
OOJBIIMHCTBA HACEJIEHUSI HAa ONPEICICHHBIX TEPPUTOPHUSX, BKIOUAst 00OOIICHHbBIE
noTpeOHOCTH OOIIECTBA B paMKaX TEPPUTOPUHU BCETO rocyaapcTa. ['ocyapcTBo Kak
OpraHu3aIMoOHHO-TIoNUTHYECKas (popma olImecTBa 00s3aHO 00eceunBaTh CTPATET -
YECKHU 3HAYUMBIC Hy6J'II/IqHI>IC HHTCPECHI, YTO ITOJIKHO (bI/IKCI/IpOBaTBCH B KOHKPETHBIX
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MoKazaTeJsIxX IeJiernoaaranus, oopMIeHHOTO HOpMamHu IpaBa. Takoi moaxon o0y-
CIIOBJIEH TEM, YTO TOCYJapCTBO KaK MPOIYKT Pa3BUTHsS OOILIECTBA IO CBOECH CYIIHO-
CTH 00s513aHO pemIaTh MpoOJieMbl OOLIECTBA, a HAJIOTH €CTh MPOAYKT JEATEIbHOCTH
rocyJapcTBa, U OHH, B CBOIO O4epelb, NIPU3BaHbl BBHICTYNATh (DHHAHCOBBIM HMHCTPY-
MEHTOM TOCyIapcTBa U 00ecreYnBaTh MOTPEOHOCTH OOIIECTBA TTOCPEICTBOM pean-
3a1uM OI0PKETHO-TIPABOBBIX MEXAHNU3MOB.

[TosTOMY MBI HCXOAMM M3 TOTO, YTO HAJOIH KaK 00beM COOpPAaHHBIX JOXOIOB
HE SIBIISIIOTCS] CAaMOLIENBIO ISl TOCYAapCTBa. DTO BCETO JIHMIIL HE00X0AUMOE CPEICTBO,
pecypchl ATl peIICHHs] CTPATerHYeCKUX U TEKYIIMX 3a/lad rOCYAapCTBEHHOTO yIPaB-
JICHUSI, YTO JOJDKHO OBITh KOHKPETHU3UPOBAHO IO KOJIMYECTBY M Ka4eCTBY pe3yJjbTa-
TOB B OIOJKETHOHM cepe U JOIKHO ObITh MOHSATHO KaXKIOMY HAaJOTOIIATENBIINKY.
Ecnu nannoe nonoxxenue 3apukcuponars B Hanorosom konexce Poccuiickoit ®ene-
panuu u pa3paboTaTh MOPSAIOK €ro pean3alyi, TO C OJIHONW YBEPEHHOCTBIO MOKHO
ObUTO OBl TOBOPHUTH O PEATBHOM OCYIIECTBICHUU HIICATHHOTO MEXaHHW3Ma HAJIOTr000-
JIOXKEHUs. B nelicTByromeln HaloroBol MOJIMTHKE TOCYAapCTBA HE MPOCMATPUBAETCA
JIOTHYECKasi CBSA3b MPUMEHSEMOr0 MEXaHW3Ma HaJIOTr000JIOKEHHSI U HHTEPECOB BCErO
oOrmiecTBa, KOTOpbIE, B KOHEYHOM HTOTE, JOJDKHBI OBITh MHTEPECaMHU TOCyIapCTBa.
Ecnu onieHMBaTh AEATENBHOCTh HAJIOTOBBIX OPraHOB, TO OHU 110 CBOEH CYTH paccMar-
pUBAIOT 00BEM COOpPAHHBIX HAJIOTOBBIX JOXOJIOB KaK CaMOLIEIb.

Ba)xHO MOHATH, YTO 0 TEX MOp, MOKA He OyAeT HaBeIeH XOTS Obl OTHOCHUTEIb-
HBIN TOPSIZIOK B JIENIe PAMOHAIIBHOTO UCIIONBb30BaHMS TTOJyYCHHBIX J0XO0/I0B, HAJIOTO-
TUTATEINIBIIUKH HE TPOSIBAT JOJDKHOM CO3HATENIFHOCTH M CBOETO MHTEpEeca B IKEIAHUU
TUTATHTH HAJIOTH.

B nmaHHBIM MOMEHT CJIOKHO TOBOPUTH O TAPMOHUHM B TIOHUMAaHUU M COOTHO-
[IEHUW NOTPEOHOCTH TOCyAapcTBa B HAJOrax M KEJIAHWU TPaXKJIaH UX YIUIAYUBATh.
Hannune TeHEBOro ceKTopa 3KOHOMHUKH, CYIIECTBOBAHHE KOTOPOTO TPYIHO OTpH-
1aTh, SBJSICTCS CYHIECTBEHHBIM IMPEMSATCTBUEM Ul PeaH3aluy MPUHIMIA BCEOOII-
HOCTH HaJIOTO00JIOKEHHS.

Takum oOpa3om, HaOTH, Oyydd CBOCOOPAa3HOW CMBIYKON MEXAY JTUIHBIMH
U yOIMYHBIME UHTEPECAMHU, B ONPEICIICHHON CTEIIEHU BBICTYMAIOT (PAKTOPOM Pa3b-
eIMHEHHsI TAKOBBIX HHTEPECOB, ()aKTOPOM OTUYKJCHHUS HAJIOTOIUIATENbIINKA OT I'OC-
yIapCcTBa, a MO CYTH OT CBOMX JK€ JIMYHBIX MHTEPECOB, KOTOPBIE OJHOBPEMEHHO SIB-
JISIFOTCS YacThIO ITyOJIMIHBIX HHTEPECOB.

CornacHo mpemiaraeMoil KOHIEMIMH HAJIOTH JOJDKHBI CTaTh CBSA3YIOMIUM
3BEHOM MeX1y (OPMHPOBAHHEM M OCYIIECTBICHHEM HHTEPECOB IOCyNapcTBa, OT-
JIENBHOTO WieHa oOmiecTBa (HAJOTOIIIaTeNbIINKa) U OOIIECTBa KaK €IUHOTO LEIO0CT-
HOTrO opranu3Ma. MakT TOro, YTO HAJIOTH MOTYT yCTAaHABIUBATHCS M30paHHBIM OOIIIe-
CTBOM JICTTyTaTCKUM KOPITYyCOM, 3aKOHO/IATEILHON BIACTBIO, €CTh HE TOJBKO MPU3HAK
JIEMOKPATHYECKOT0 TOCY/apCTBa, HO, MPEXkAE BCETO, 3TO PeaH3allisi COBOKYITHOMN
BOJIM M30Mparenei, KoTopas BeIpa)kaeTcs B TOM, YTOOBI Yyepe3 HaJIOroBble MEXaHU3-
MBI 00ECIICUUTh PECYpPCHBIE BO3MOXKHOCTH ISl TOCYIapCTBa, KOTOPOE, B CBOIO OYe-
penb, 00S3aHO OCYIIECTBIATh WHTEpechl obmecTBa. OMHAKO BEHINICHA3BAaHHAS CBSI3b
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MHTEPECOB TOCYJIapCTBAa W HAJIOTOILIATEIIBIIUKOB TPOSIBUT CBOK 3()(HEKTHBHOCTH
TOJILKO B TOM CIIydae, €M TOCyJapCcTBO PEaln3yeT CBOE IpeJHA3HAYEHUE B OTHO-
[IeHUH OOIIeCTBa.

Ecnu B HasIoroBoi NoJaUTHKE HE HAWIET BOILUIOIIECHHUE UJesl TI0 00BETUHEHUIO
CIMHUYHBIX U OOIIMX WHTEPECOB IMOCPEACTBOM B3UMAaHHMS TOCYJapCTBOM HAJOTOB
Y HCIIONB30BAHUS MX Ha IEJTM Pa3BUTHs OOIIEeCTBa, YTOOBI KXl 4ieH o0I1ecTna,
Oy/y4r HAJIOTOIIATEIBIIUKOM, PEAIbHO BUACI PE3YJIbTaThl IPUMEHEHHUST HAIOTOBBIX
JIOXOJIOB, TO HE MCKITIOYAETCsl BAPHAHT, YTO rOCYIApCTBO MyTeM JuKTarta (0e3 ydera
MHTEPECOB 00IIeCTBA U BO3MOXXHOCTEH HAJIOTOIUIATEIbIUKA) HAYHET YCTaHABINBATh
JUISL CBOETO HACEJICHUS] HETIOCUIIBHOE HAJIOTOBOE OpeMsi U UCTIOJIb30BaTh MOTY4YCHHBIC
JI0XO0/Ibl B MHTEpecax M30paHHOW YacTh OOLIeCTBa WM, €Ile XyXke, — 3apyOesKHbIX
BeIrofonpuodperareneil. Ilo stomy nosoay eme M.X. O3epoB B Hauane XIX Beka
nucan: «HamoroBoe Opemsi pa3BemmBaeTCs MEXIy OTIEIBHBIMHU TpynnamMu B 00pboe
MHTEPECOB, NP 3TOM 00Jiee CUIbHBIC YCIIEBAIOT B TOW MM MHOM CTENEHU YKIOHHUTH-
csl OT Hero, a Obosee cinadbie HecyT ero nenmukom» (Ozerov, 1906:3). B Takoii cutya-
UM HAJIOTOIUIATENBIINKH CTPEMSITCS CO3HATEIBHO YHTH OT HAJIOTOB, CBOPAYUBAIOT
CBOIO SKOHOMHYECKYIO JIeSITeIbHOCTD, @ TOCY/IapCTBO BCe OOJee YCHIIMBAET perpec-
CHBHBIC MEPbI B OTHOILICHHH HAJIOTOILIATEIbIIHKOB.

C y4eToM CKa3aHHOTO MOXHO TPEAINOJIOKUTh, YTO BKIFOUEHHE B HAJIOTOBOC
3aKOHOJIATEIbCTBO IIEJICTIONIaraHusl, BRIPAXKCHHOTO B KOJHMYECTBEHHBIX M KaueCTBCH-
HBIX MapaMeTpax, OTPaXKAIIIUX pealbHble MOTPEOHOCTH 00IECTBA U Oazupyroleecs
Ha MpUHIUIE OalaHca MHTEPECOB HAJIOTOIIATENbIIMKA W OOIIECTBA, MOXKET CTaTh
TOH CBS3YIOIIEH UAEEH, KOTOpas pealbHO MOXKET MpUAaTh NEHCTBYIOLIEH OpraHu3a-
[IUOHHON CHCTEME HaJOroo0JIOKEHHs IPU3HAK IIETIOCTHOCTH. TOIBKO B 3TOM Cllydyae
BCE 3a/ICHCTBOBAHHBIC CTPYKTYPHBIC 3JIEMEHTHI HAJIOTOBOM CUCTEMBI OyayT IEHCTBO-
BaTh KaK €IUHBII OpPraHn3M.

Cuntaem, 4TO Ba)KHEHIIMM SIIEMEHTOM B COBEPIICHCTBOBAHMHM MEXaHHM3Ma
HAJIOTOOOJIOKEHHUSI TOJDKEH CTaTh OajlaHC MHTEPECOB MEX/Y HaJOrOILIATENBIINKOM
U TOCYJapCTBOM, KOTJa MOYHO OyJET TOBOPHUTH O TPEOJOJICHUU BCEBO3MOXKHBIX
NPUYHH IS CYyIIECTBOBAHUS B HAJIOTOBOH cpepe KOH(IMKTAa HHTEPECOB, KOT'/Ia TOCY-
JAPCTBO J0OBETCS TOTO, YTO CaM HAJIOTOIUIATENBIIMK C KEJaHHEeM OyJIeT IUIaTHTh
HAJIOTH, a TOCYAapCTBO BECh 00BEM HAJOTOBBIX JOXOJOB B MOJHOM oOBeMe OyneT
WCIIONIb30BaTh Ha olecmedeHue moTpedHocTeil obmectBa. [Ipu 3TOM TOCYmapcTBO
0053aHO PYKOBOJICTBOBATHCSI KPHUTEPHEM HEOOXOIUMOIO W JOMYyCTUMOTrO OOBeMa
HAJIOTOBBIX JOXO/I0B, TOJy4aeMbIX OT OOIIECTBA.

[TpuMeHHTENBHO K HAJOraM BBIIIEHA3BAaHHBIN OajJaHC MHTEPECOB MOXKET pac-
CMaTpHBAThLCS KakK MPUMEHseMas U IPHHUMaeMasi CO CTOPOHBI 00IIEeCTBa, HO 0(OpM-
JsieMasi TOCYAapCTBOM OOSI3aHHOCTB KaXKJOTO WiIEHA OOIIeCTBa MM CO3AaHHBIX KOJ-
JICKTHBHBIX CYOBEKTOB IEpeaTh TOCYIapCTBY YacTh CBOETO MMYIIECTBA Ha o0ecre-
YeHUe MyOIMYHBIX MHTEpecoB olmiecTBa. ['ocyaapcTBO Kak CyBepeH, UCTOUHUK BJia-
CTH B 3TOM cuTyanuu o0sA3aHO YCTaHOBHUTH B MpaBoBOW (hopme oO0I1e00s3aTeNbHBbIH,
Kacarolencsl KaXI0ro yKa3aHHOTO B 3aKOHE JIMIA, PEKUM YIUIaThl HajoroB. [lpu
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3TOM TOCYAAapPCTBO OJKHO MMETh TaKyl0 BO3MOKHOCTh Ha OCHOBE COTJIacHs o0Iie-
CTBa C JACUCTBUSAMH MOJOOHOTO poja M IMPH YCIOBUHU, YTO TOCYAAapCTBO OyAeT uc-
M0JIb30BaTh MOJTYYEHHBIE TOXOJbI HAa MOTPeOHOCTH camoro obmiectBa. OueHb BaXKHO
B JAHHOW CUTYyalluW YYHUTHIBAaTh, YTO BOIPOCHI OajlaHCa MHTEPECOB HEBO3MOXHO pe-
IINTH, €CITU allPHOPHU OPUEHTUPOBATHCS HA MPU3HAHNE KOH(DINKTa HHTEPECOB MEXITY
roCy1apCTBOM U HAJIOTOIIATENIbIIUKAMHU.

[Ipy 3TOM SICHO NPOCIEKHBACTCS HEOOXOIMMOCTb CO3JaHMsI MEXaHU3Ma,
YCIIOBHOT'O «KaMe€pTOHa» HACTPOWKH AESITEIbHOCTU rOCyJapCTBa UCKIIIOUUTEIBHO Ha
obecreyeHrne HallMOHAJIbHBIX HHTEPECOB, NHTEPECOB BCETO COIIMyMa B IMpeeax roc-
YAApCTBEHHO-TEPPUTOPHATILHOTO 00pa3oBaHus. CuuTaem, 4TO OOLIECTBO Kak Iie-
JIOCTHBIN CyOBEKT OMOCPEOBAHHO, YEPE3 rOCyAapCTBO, AOKHO YCTaHABIMBATh IS
MJIaTEIIBIIUKOB HAJIOTOB COOTBETCTBYIONIYIO 00s13aHHOCTh. [I0CKOIBKY OHO COCTOUT
M3 MAacChl OTIEIBHBIX IJIATEIBIIMKOB, TO MPUHIMITHAILHO BaXHO B MpoOsieMe ycra-
HOBJICHHUS HAJIOTOOOJIOKEHUSI JOOMTHCS, YTOOBI KaXXIbl MOTCHIMAIBHBIA HAaJOoro-
TUTATENIBIIMK TOHUMAJI CBOIO CBSI3b CO BCEM OOIIECTBOM M JIOBEPSUI OBl rOCyIapCTBY
KaK CyOBEeKTY, UMEIOIIEMY IIPAaBO B3UMATh HAJIOTH U PACXOA0BATh uyepe3 Ol PKEeTHBIC
MEXaHHU3MbI TIOJTYYEHHbIE UM HaJOT'OBbIE 10XO/bI.

Ha Takyro ocobenHocth HanoroB emie B XX Beke oOpaian BHUMaHUe OANH
U3 OCHOBOIIOJIO)KHHUKOB TeopuH HanoroB A.A. CokoJOB, yKa3biBas Ha B3aUMOCBSA3b
MHTEPECOB TOCYapCTBa, MO KOTOPHIM OH MOHMMAJ MyOIMYHO-XO3SHCTBEHHYIO Op-
raHU3alMIo, ¢ WHIUBHIYAIbHBIME HHTEpPECAaMU U HHTepecamu xo3siictB (Sokolov,
2003:61). 13BectHbli pycckuit ydenslid M.M. SIHxyn B 3TON CBsI3M yKa3bIBaj, 4TO
«HAJIOT €CTh Ta JIOJIsA, OMpeiesieHHas 3aKOHOM, KOTOPYIO TOCYIapcTBO TpeOyeT u3
HMMYILECTBA NOJAHHBIX JUIsl JOCTHIKEHUS BBICIIUX LIEJIEH CBOEr0 CyLIECTBOBAHUS.
[TpaBo rocymapcTBa TpeOOBaTh HAJIOTH U OOSI3aHHOCTD MOAJIAHHOTO IUIATUTH UX TeC-
HO CBSI3aHBI JPYT C JPYTOM, BBITEKAIOT OJAWHAKOBO M3 CaMOTO (PaKTa COCIMHEHUS
rpaxaaH B TOCYIApCTBEHHBIH COKO3 sl JOCTIKeHMs oOmux menei» (Yanzhul,
2002:241). B cdepe HAIOroB HET MPSAMON IOPUAMYECKON CBSI3H MEXK]y HAJIIOTOBBIMH
0053aHHOCTSIMH HAJIOTOIIATENIbIIIMKA U OOIIECTBOM KaK IIEJIOCTHBIM O00pa30oBaHUEM,
3Ta CBSA3b MPEIYyCMOTPEHA MEXIY rOCy1apCTBOM, B TOM UHUCJE €r0 YIOJTHOMOYEHHBI-
MU CyOBEKTaMH U KaXIbIM B OTACTBHOCTH 00S3aHHBIM HAJIOTOIJIATEIbIIMKOM.

OpHako ecny Ha ypOBHE OOLIMX MPUHIMIIOB MBI He Oy/leM YYHUTHIBAThH JHa-
JEKTUYECKYIO0 B3aMMOCBS3b €IMHUYHBIX U OOIIMX WHTEPECOB HAIOTOIUIATEIbINNKA U
ob1mecTBa, He OyAeM CTPEMUTHCS K JOCTIDKECHHMIO B HAJIOTOBOH cdepe peann3aniu
NpUHIHNA OalaHca eTUHUYHBIX M OOIINX WHTEPECOB, TO TEM CaMbIM OYAET CepPbe3HO
OrpaHWYEHAa BO3MOYKHOCTb COTPYAHHYECTBA MEX]y HAJIOTOIUIATENbIIMKaMU U ToCy-
JapCTBOM, JACWUCTBYIOINIMM Il oOecnedeHusi uHTepecoB oOuiectBa. [loaTomy, mo
HalleMy MHEHUIO, ciielyeT Ha ypoBHe Hanorosoro konekca Poccuiickoit @enepannn
OTpa3uTh B YETKOU (hopMe HAmpaBICHHOCTh HAJIOTOBBIX JI0XOJOB Ha IIEJIU Pa3BUTHL
oOmiecTBa, YTO BO3MOXKHO JIMIIL Yepe3 HaJyIexalee Lesenonaranie B (MHaAHCOBOM
JIESITEIbHOCTH TOCYJapCcTBa M B 1LIEJIOM B COIMANBHOM M AKOHOMHUYECKOU cdepax.
CumraeMm, 9TO yKa3zaHWE HANPABICHHOCTH HAJOTOB Ha oOecreueHue (yHKIHA Trocy-
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JlapCcTBa HEAOCTATOYHO, MOCKOJIbKY 3Ta MpaBoBas Gopmysa 0JKHA UMETh CBOE JIO-
IrMYECKOe MPOI0JDKEHNE — HAJIOTH MIPeJHa3HayeHbl s o0ecnedeHus QyHKIMH roc-
yAapCTBa, HAITPABJICHHBIX HAa PEaIN3alii0 HHTEPECOB HAIIMOHAIBHOTO O0IIeCTBa.

B pamkax mep mo JOCTIKEHUIO OallaHca MHTEPECOB TOCYJapCTBa W HAJIOTO-
TUIaTeNbIIUKA IIeTIECO00pa3HO BHECTH B TIOPSIOK HAJOr000JIOKEHUS (DHU3MUecKux
JUI] 00SI3aHHOCTH JIJIS1 HAJIOTOBBIX OPTraHOB MPUCHUIATH KAKIOMY (GU3HYECKOMY JTUITY
eXeroJHo uHpopmaluoo 00 00beMe NMePEeUNCICHHBIX HAJOTOBBIM areHTOM U3 J10XO-
JIOB HAJIOTOIUIATEIIBINNKA, a TAKXKe UHPOPMAIHIO 00 MHBIX 00s3aTeIbHBIX TIaTeXkaxX,
B3UMAaEMBbIX C (PU3UYECKUX JINI, B TOM 00beMe, KOTOPBIA U3bIMAETCS U3 JOX0JI0B (u-
3MYECKOT0 JIUIIA.

Crnenyer OTMETUTh OTPUIATEIBHOE BIIMSHUE CIIOKUBIICHCS B TEOPUHM HAJO-
rOBOTO MpaBa MapajurMbl 00 W3HAYATBHON KOHMIMKTHOCTH HAJIOTOBBIX OTHOLICHUH,
COTJIACHO KOTOPOW Pa3BOMAATCS IO pa3HbIE€ CTOPOHBI OappUKaibD» HAJIOTOIIATEIhb-
MKW U HAJIOTOBBIC OpraHbl. [10100HBINH TI01X01 00yCIIOBIMBACT HEHY)KHYIO H BPEII-
HYIO CKPBITYIO BOMHY MEXIy HUMH, IIOPOXKIAET MACCy CyA€OHBIX HAIOTOBBIX CITOPOB
M B IIEJIOM HETaTHBHO CKa3bIBACTCS HAa DSKOHOMHYECKHX IOKA3aTEeNSIX CTPaHbI.
B 5To#l KOHIENIIMK HALIUTM CBOE MJICOJIOTHUYECKYIO0 U TICHUXOJIOTUYECKYIO TIOAEPKKY
T€, KTO YXOJHUT OT yIUIaThl HAJIOTOB.

B 9T0ii CBSI3M MOKHO JaTh OLICHKY JOCTHXKCHHIO PAaBEHCTBA HHTEPECOB BCETO
o0IIecTBa U KaXIOTO B OTJICIIbHOCTH HAJIOTOIJIATENbINKA KaK OCHOBY JJIsl yCTpaHe-
HUSI KOH(JIMKTOB ¥ JIOCTHXKCHHUS OaJlaHCa MHTEPECOB TOCYAapCTBa M HAJIOTOILIATEb-
HIMKOB. B CBsI3Kke «rocynapcTBO — OOIIECTBO» TOCYJAPCTBO BHICTYMAET KakK MOCPEI-
HUK MEXIy OOIIECTBOM W HAJOTOIUIATENBIINKAMH, a OOIIECTBO BBITOJONPHOOpETa-
TeJeM, TTOCKOJIbKY BCE HAJOTOBBIC JOXOIb! JOJDKHBI UCTIOJIh30BAaTHCS B €r0 MHTEpPE-
cax. [Ipy TakoM TOJIX0O/IC TOHATHE CYBEPEHUTETA TOCYIapCTBa, KOTOPOE paccMaTpH-
BaeTCs KaK HE3aBUCHMOCTh TOCYIapCTBa OT KOTO-JIMOO M3BHE M OTACIBHBIX ITOJHTH-
YECKUX CHJI BHYTPH CTPaHbl, MpeyIaracTcs IOMOJTHUTE (DOPMYITMPOBKOH O TOM, YTO
B paMKaX CBOCH TEPPUTOPHHM TOCYAAapCTBO JOJDKHO OOECIeYMBaTh MOTPEOHOCTH
HallMOHAJIBHOTO OOIIECTBA U HE MOXKET OBITh HE3aBUCHUMO OT Hero. Takum oOpaszom,
roCyJapcTBO, OyIy4Yd NPOMEKYTOYHBIM CBSI3YIOIIUM 3BCHOM MEXIY OOIIECTBOM
M HAJIOTOIUIATENIbIIMKAMHU, JOJKHO OJHIIETBOPSTH YPOBEHB JOCTUTHYTOrO OaliaHca
WHTEPECOB €AMHUYHOTO HAJIOTOTUIATENIBIINKA W BCETO0 OOIIECTBa KaK €IUHOTO IIe-
JIOCTHOTO OpraHu3Ma, KOTOPOE OTPAKAET COBOKYITHBIN HHTEPEC WICHOB O0IIeCTBa.

[Tpennaraem B3sTh B KAUECTBE KPUTEPUS ONTUMATBHOCTH TOPSIKA B3UMaHUS
HAJIOTOB TPHU3HAKA COPa3MEPHOCTH O0BbEMa HAJIOTOBOTO OPEMEHH BO3MOXKHOCTSIM
HAJIOTOTUIATEIIBINKA, TOCTYITHOCTH TEXHOJOTHU OCYIICCTBICHHS TUIATEKa TSI KaXK-
JIOTO TUIATENbIINKA, HHPOPMAIIMOHHOE 00CTYKHBAaHNE HAJIOTOILIATENBIINKA B JOCTA-
TOYHOM O0BEME JUISl JIOCTHKECHHUSI YPOBHS KOM(MOPTHOCTU MPOLIECCAa UCTIONHEHHS UM
CBOMX O053aHHOCTEH.
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3akJarouenune

Cka3aHHOE TTO3BOJISIET ClIeIaTh OOIINE BHIBOIBI:

— Ha OCHOBC aHaJIn3a HHaHeKTH‘IeCKOﬁ B3aUMOCBA3U JIMYHBIX, HY6J'II/I"IHBIX
¥ TOCYJIapCTBEHHBIX WHTEPECOB ClHIEJaHa IOTMBITKA PACKPHITh CYIIHOCTH TOCYIap-
CTBCHHBIX HMHTEPECOB KaK COBOKYITHOCTH HawnOoJiee 3HAYUMBIX I OOCCIICUCHHUS
KHU3HEACITCITLHOCTH O0IIeCTBa, MPUYEM ITyOJUYHBIE UHTEPECHI BBHICTYIAIOT KaK 00-
Jiee IUPOKasl 0 COMCPIKAHUIO KAaTeropHus MO CPAaBHEHHIO C TOCYJIApPCTBEHHBIMH HMH-
TepecamMu. ['ocynapcTBeHHbIC MHTEPECHl (DOPMHUPYIOTCS M3 COBOKYITHOCTH ITyOJIHY-
HBIX MHTCPCCOB, HO BKIIIOYAlOT B CBOH COCTaB OMpPECACIICHHYIO UX YaCTb, KOTOPLIC AB-
JISIFOTCA HaI/I6OHee BaXXHbIMHU, CTPATCTUUCCKN 3HAYUMBIMHU, YTO OIPEACIIACTCA pacCTa-
HOBKOM OTIENBbHBIX CHJI BHYTPH CaMOro OOILIECTBa, CHEHHM(PHUKON TOCyIapCTBEHHON
IMMOJIUTUKHU, BIIUSIHUCM PA3JIMYHBIX BHYTPCHHUX W BHCHIHUX (baKTOpOB. HOI[ HUHTCPC-
caMM TOCyJIapCcTBa B HAJOTOBOW cepe MOHUMAIOTCS MHTEPECHhl HAIIMOHAIBHOTO 00-
IeCTBa KaK €IUHOTO IIEJIOCTHOTO OO0pa3oBaHMs, KOTOPOE COIJIalIacTcs Ha YIUIaTy
OTIpeICTICHHOTO 00beMa HAJIOTOB ISl PEIICHUS KOMIUIEKCa 3371a4 B SKOHOMHYECKOM
U conpabHOM cdepax. Ha ocHOBe cka3aHHOTO CleJIaH BBIBOJ O TOM, YTO MOSIBIICHUE
y TOCyJ1apcTBa 000COOJECHHBIX OT OOIIECTBA HAJIOTOBBIX HHTEPECOB CBUICTEILCTBYET
0 (hakTe OTUYKIIEHUS TOCYIapCTBa OT OOIIECTBA;

— BHHUMAaHHIO YUTATENs peaiaraeTcs c¢hopMyIMpOBaHHAs TUIIOTE3a O HEO0O-
XOJUMOCTHU paCcCMaTprUBaTh B3aMMOCBA3b UHTCPECOB OTACJIbHOI'O HAJIOTOIIaTCIIbIIN-
Ka 1 O0IECTBa KaK IEJIOCTHOrO 00pa30BaHusl KaK MPUYMHY BOSHUKHOBCHHS HAJIOTO-
BbIX HpaBOOTHOHIeHI/Iﬁ, CKIIAABIBAOIUXCA MECKAY YIOJIHOMOUYCHHBIMU CY6'beKTaMI/I
rocyaapCrBa U KaXKAbIM OTJACJIbHBIM HAJIOTOIUIATCIIBIIUKOM WJIW UHBIM HaHOFOBOO6$I—
3aHHBIM TI0 HaJOTOBOMY 3aKOHOJIATENIbCTBY JIMIIOM. 3a OCHOBY TakKOTO Tojxoza Oe-
peTcs pa3rpaHUYCHUE MHTEPECOB KAKIOTO YEJIOBEKA HA JIMYHBIC WHTEPECHI, HAIPaB-
JICHHBIC Ha YJOBJIECTBOPEHHE €ro YacTHBIX MOTPEOHOCTEH, M TaKKe HWHTEPECHI,
HaInpaBJICHHBIC Ha pelIeHHe oONMX I conumyma mnoTpedHocTed. Ha 3Toli ocHOBe
mpeyIaraeTcsl pacCMaTpUBaTh HAJOTM KaK HEKYIO JTOOPOBOJBHYIO JKEPTBY HAJOTO-
MIaTeNbIIMKA B MOJIb3Y PeLIeHHs MpolsieM 00IIecTBa;

— rOCY/IapCTBO PacCMATPHBACTCSl KaK OPraHU3al[MOHHO-TIONUTHYECKass (opma
o01miecTBa, 00s3aHHOE 00CCIICYMBATh MOTPEOHOCTH OOIECTBA, M B 3TOM Ka4eCTBE BbI-
CTYyIaeT KaK MOCPEITHUK MEX/Ty OOIIECTBOM KaK IIEJIOCTHBIM 00pa30BaHUEM U HAJIOTO-
TUIATENBIINKOM, KOTOPOTO OHO 00S3bIBACT B MHTEPECaX BCErO OOIECTBA BHOCUTD HAJIO-
TOBBIC TUIaTeXU. Ha 0OCHOBE TaHHOW KOHCTPYKIIMM B3aUMOJICHCTBUS HHTEPECOB JINIHO-
ro ¥ MyOJWYHOTO XapaKTepa JOCTHTACTCS COBIAJICHUE YCTAHOBJICHHOW 3aKOHOM 0O0S-
3aHHOCTH TIO YIUIaTe HAJIOTa W COOTBETCTBYIOIIETO JOOPOBOJILHOTO JKEJIAHHS CaMOTO
HAJIOTOILIATENbIIHMKA. J{eraeTcs BBIBO O TOM, YTO HAJIOT 110 CBOSH COLMAIILHOM CYIIHO-
CTH — €CTh CIIOCO0 COyJacTHs B JICHEKHON (popMe WICHOB OOIIECTBAa B PelICHUN 00-
IUX JIeJ U OJTHOBPEMEHHO CITOCO0 3a00THI IIATEIBINMKA O PEIICHUH 00X MTPOOJIEM;

— B paMKax MpeJiaraéMoil KOHIICTIH 000CHOBAHO MPEIOKEHHE CPOPMH-
pOBaTh B CTPYKType 0a30BBIX HAIOTOBBIX 3aKOHOB MOJIOXKEHUE O IICTICTIONIaraHuH B TIe-
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JIOM HaJIOTOBOM JESATENLHOCTH TOCYJIapcTBa W €ro OTACIBHBIX HAampaBICHUIA.
B cTpykType cucTemMbl HaJOrOBOTO TpaBa I1eIeCO00pa3HO BBECTH HOBBIH MHCTHUTYT
eJIeToIaralusi, B 3aJ1a4y KOTOPOTO JIOJKHO BXO/JUTH PEIICHUE MPOOJIEM O TOM, YTO-
ObI caMO LeNeroaraHie MPUCYTCTBOBAJIO B KaX/IOM 3HAYMMOM HOPMAaTHUBHOM IIpa-
BOBOM aKTe, IPU3BaHHOM PETYJIMPOBATH HAJIOTOBBIC PABOOTHOIICHUS, a TAKXKE MpPHU-
JIaTh HANpPaBJICHHOCTh COJEPIKAHUS TAaKOBBIX HOPMATUBHO-TIPABOBBIX aKTOB Ha 00ec-
nedeHnue MHTepecoB odmiectBa. DakTop HaIIekKalIEro IEJIeroiaraHusi B paMKax
(GYHKIIMOHUPOBAHMSI HAJIOTOBOM CHCTEMBI €CTh HEOOXOIMMBIH CHCTEMOOOpa3yOIIHiA
3JIEMEHT, CTIOCOOHBIN 00eceunTh d3h(HEKTUBHOE e¢ PYHKITMOHUPOBAHHUE;

— Ha ypoBHe HanoroBoro kojaekca Poccuiickoit @eaepanum HeoOX0AUMO OT-
pasuTh B 4ETKOM (hopMe HANPaBICHHOCTh HAJOTOBBIX JIOXOJ0B Ha LIEIU Pa3BUTHUS 00-
IIECTBA, YTO BO3MOXKHO JIMIIb Yepe3 HauIeKallee 1esernoiaranue B (PMHaHCOBOM Jes-
TEJIFHOCTU TOCYJapCTBA U B LIEJIOM B COLMAIIBHOM M SKOHOMUYECKOU cepax. B atom
clly4ae BOIPOC O COBIAJCHUH MHTEPECOB KAXKJOr0 HAIOTOIUIATEIBIINKA U UHTEPECOB
rOCyJapCTBa MOXKET OBITh PEIICH B CaMOM OOOOIIIEHHOM BHJIE TOJLKO TAKHM 00pa3oM,
KOT/Ia TOCYApCTBO BCE CBOM JCHCTBHS, B TOM YHCIIC PACXOAbI 32 CUET COOPAHHBIX
HAJIOTOB, HANPABJISIET B MHTEPECaX COBOKYITHOTO OOJIBIIMHCTBA HAJIOTOIIATEIBIINKOB;

— LieJernoiaraHie KaK MpUeM B YIPaBICHYECKOH eATeTbHOCTH TOCy1apCcTBa
MNPUMCHUTECIIBHO K HaﬂOFOO6HO)KeHI/IIO npeaycMaTpmuBacT JOCTUKCHUEC KOJIUYCCTBCH-
HBIX U KaueCTBEHHBIX PE3YyJbTaTOB B cepe (PyHKIMOHUPOBAHUS HAJIOTOBOM CHCTE-
MbI, CHKCHHUE KOJMYCCTBA HAJIOT'OBBIX CIIOPOB IO IMPUYUHE CHHMIKCHHA HAJIOI'OBBIX
KOH(JIMKTOB, MOBBIINICHUE YPOBHA 3aWHTEPECOBAHHOCTH Ka)JOTO IUIATENbIINKA
HAJIOTOB ¥ COOPOB B yIIJIaT€ COOTBETCTBYIOIINX IJIATEKEH.

Takum 00pa3oM, HA OCHOBE BBEICHUS B KOHTEKCT HAJIOTOBBIX MPABOOTHOIIIC-
HUI KaTerOpUU «MHTEPEC) TMOHATHE HAJIOTa MPEAJIaracTcsi paccMaTpuBaTh Kak HE0OXO-
IMMOE MaTepUalibHOE YCJIOBHE CYIECTBOBAHUs OOIIECTBA, a 10 OPraHU3ALUOHHOMY
NPU3HAKY CBOETO OCYIIECTBICHHS — KaK OJWH M3 CIOCOOOB CYIIECTBOBAHUS CaMOTo
o01ecTBa, 00beIMHEHHOTO TrocyaapcTBoM. Hamor ects criocod obecnieuenust noTpeod-
HOCTEH olmiecTBa B MpoILEcce ero Ku3HeaesTeaIbHocTH. CaMo rocy1apcTBO MPHU3BAHO
JIMIIb O6CCHC‘{I/IB3TB BOJIKO U COIJIaCue O6H.leCTBa, HCIIOJIB3YA HaJOrOBBII MEXaHU3M
B uHTEpecax obmiecTtBa. OJHOBPEMEHHO MOXHO pacCMaTpUBaTh HAJIOT HE TOJBKO Kak
BBIHY)KJICHHOE YMaJICHHE YaCTHBIX MHTEPECOB B IMOJIb3Y OOIIMX, HO U CBOETO poja J0-
3UPOBAaHHOE TOCYAapPCTBOM, PAaBHOE M €MHOOOPA3HOE MO0 CBOMM KPUTEPHUSIM ITOXKEPT-
BOBAaHHE HAJOTOIUIATENBINNKA B MOJB3Y TOrO OOIIECTBA, B KOTOPOM OH CYIIECTBYET.
B menom, Hanor MomKeH MMETh NPU3HAKH M JOOPOBOJBHOCTH KaK OTPAXKEHUS BOIHU
TUIATENbIIMKA OTAATh TOCYAAapPCTBY YacTh CBOETO MMYIIECTBA, U OOSM3aTEILHOCTH KaK
(bopMBI CIIIIOUEHHUS JIIOJEH /U1 oOecTiedeHus MyOIMYHBIX HHTEPECOB OOILECTBA.
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NMOBEOEHYECKUA HAO3OP BAHKA POCCUN B COEPE 3ALLUTDI
NMPAB NOTPEBUTENIEX ®UHAHCOBbIX YCNYT

N.B. MuxeeBa, E.A. /loakoBa

HannonaibHbli HCCae10BaTENbCKUM YHUBEPCUTET «BrIcIas 1IKoIa 9KOHOMUKNY
603000, 2. Huxcnuit Hoseopoo, Poccuiickas @edepayus, yi. borvwas Ileuepckas, 0. 25/12

Cratbsa IMOCBAILIICHAa HOBOMY BHAY HaA30pa 3a yHaCTHUKaMH q)MHaHCOBOFO PBIHKA — MOBEACH-
yeckoMy Hanzopy banka Poccun. IloBenendeckuii Haq3op B chepe 3amiuThl IpaB morpedutenelt dpu-
HAHCOBBIX YCIIYT' pacCMaTpHUBacTCd B «30HE Z[CP’ICTBI/IH)) MCEXaHu3Ma aJMUHHUCTPATUBHO-IIPABOBOI'0 pe-
TYJIMpOBaHMs. YKa3bIBaeTCs Ha ITyONMYHBIN XapakTep CyOBEKTHOTrO coctaBa ero peamusaunuu (bank
Poccuu un OpraHbl HCITOJHUTEIBHOM BJ'[aCTI/I); BO3MOX>XHOCTbh HCIIOJIb30BaHUSA HOCTHLIMOHHBIX (paCCMOT-
peHue oOpaleHuit rpakaan) U (110 UTOraM) IOPUCIUKINOHHBIX (IPUBJICUSHNE BUHOBHBIX B HApyLICHUH
paB NoTpeOuTeNel PUHAHCOBBIX YCIYr OpraHU3alUuil K aIMHUHUCTPATHBHON OTBETCTBEHHOCTH) IPO-
HecCyalbHBIX aJIMHHUCTPAaTHBHO-TIPABOBBIX AITOPHUTMOB. B cTaThe 0003HAUSHBI BUABI PEKHMA IOBE-
neHuyeckoro Haa3opa banka Poccun. PeakTruBHBIN Hag30p paccMaTpuBaetcs Kak peakiust banka Poccun
Ha JKaJoObl WM TOCTYIMHUBINYIO HHMOPMAIHIO O HEJOOPOCOBECTHOM NMOBEAECHHH (DMHAHCOBOH KOMITa-
HUM TI0 OTHOLICHHUIO K MOTpeOuTento. [IpeBeHTUBHBIN NMOBEACHYECKUN HA30p CBA3BIBACTCS C MPEay-
NpeXIEHIEM Cepbe3HBIX HapyIICHHUH MpaB rpakaaH MOJHAI30pHBIME opranu3anusmu. Ocoboe BHUMa-
HUC YICJICHO HOTpCGI/ITCHbCKI/IM pUCKaM, BBIABJICHUE KOTOPBIX SABJISCTCA O}J,HOP’I us3 uenef/i IIOBEACHYC-
ckoro Haa3opa. [loBeneHuecKkre HaA30PHbIE ACMIEKTHI TECHO CBSI3BIBAIOTCS C 3alUTON MpaB NMOTpeduTe-
Jiel (PMHAHCOBBIX YCIYT KaK Ba)KHEWIIEH 4acThi0 KOHTPOJIBHO-HAI30PHON JAesTenbHOCTH banka Poc-
cun. B craThe oTMeUaeTcs UCIONIb30BaHNE PUCK-OPHEHTHPOBAHHOIO MTOX0/1a KaK MPUHIUIIA ITOBEICH-
yeckoro Hamzopa LIb P®. Taxxe aBTOpamMm paccMOTpPEHBI LENH W COAEpP)KAHWE MMOBEACHUYECKUX HH-
CTPYMEHTOB yTpaBiieHHst cpepoil (PMHAHCOBBIX yCIYT, UCIOJIb30BaHHE KOTOPHIX HAIPABICHO Ha MUHH-
MH3aLHUI0 HeZ0OPOCOBECTHBIX MPAKTUK. B X0/e McciienoBaHus HCIIOIB30BAINCH METOIBI O0IIeHAyIHO-
ro Mo3HaHUs (CHHTE3a M aHAJIN3a, MHIYKIUU U AeAYKUUH, 00001IeHuil) 1 crienuanbHble MeToab! (Pop-
ManbHO-IOpuAnYecKkrid). OOmeHayYHbIe METOIB! MO3HAHUSA U (OPMATBEHO-IOPUINIECKHI METOJ JajlH
BO3MOXHOCTb IPOAaHAIM3UPOBATh OPraHU3aLMOHHBIE U IPABOBbIE OCHOBBI PEAIM3allH TOBEAEHYECKO-
ro Hajzopa B Poccum, BBISIBUTE €ro JOCTOMHCTBA W HENOCTATKU. B 3aKITIOUE€HNN BBICKA3BIBACTCS CYXK-
JIeHHe O HEOOXOJUMOCTH IMOMECTHTh NMOBEICHYECKUH HalI30p B 3aKOHOJAATENbHBIE PAMKH, JJISl YEro
chopMyIHpoBaTh NeGUHHUINIO MOBEJICHYECKOTO HAA30pa, YTOUYHUTH KPYT M MOJHOMOYHS CyOBEKTOB
€ro peanu3alyy, ONPEIeIUTHC C COACPKAHUEM aJMUHHCTPATUBHBIX MPOLENYp OCYIIECTBICHUS pa3-
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JIMYHBIX BHUJIOB MOBEIEHYECKOI0 HaJ30pa B pamkax B3aumopencTBusi banka Poccuun u 3ameiicTBoBaH-
HBIX B €0 peajii3alyi OPraHoB UCIIOJHUTEIbHON BIACTH.
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BEHAVIOURAL SUPERVISION OF THE BANK OF RUSSIA
IN PROTECTION OF FINANCIAL SERVICES CONSUMERS' RIGHTS

Irina V. Mikheeva, Elizaveta A. Dolkova

National Research University Higher School of Economics
25/12 Bolshaya Pecherskaya str., 603155, Nizhny Novgorod, Russian Federation

Abstract. The article is devoted to a new type of supervision of financial market partici-
pants — behavioral supervision of the Bank of Russia. Behavioral approach to the protection of finan-
cial services consumers’ rights is treated in the “zone of action” of the administrative-legal regulation
mechanism. The authors point to the public nature of the subject composition of its implementation (the
Bank of Russia and the executive authorities); the possibility of using the judicial (consideration of citi-
zens' appeals) and (as a result) jurisdictional (bringing the violators of the financial services consumers’
rights to administrative responsibility) procedural administrative and legal algorithms. The article out-
lines the types of the behavioral supervision regime of the Bank of Russia. Reactive behavioral supervi-
sion is a reaction of the Bank of Russia to complaints or received information about unfair behavior of
the financial company towards the consumer. Preventive behavioral supervision is associated with the
prevention of serious violations of citizens’ rights by supervised organizations. Particular attention is
paid to consumer risks, the identification of which is one of the goals of behavioral supervision. Super-
visory behavioral aspects are closely associated with the financial consumer protection as an important
part of the control and supervising activity of the Bank of Russia. Also, the authors analyze the goals
and content of behavioral approach to the financial management aimed at minimizing unfair practices.
To gain the aim of the research the authors apply general scientific methods (synthesis and analysis, in-
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duction and deduction, generalizations) and special methods (formal-legal method). By using general
scientific methods and formal-legal method authors investigate the organizational and legal basis for the
implementation of behavioral supervision in Russia and determine its advantages and disadvantages.
The study expresses assertion that there is the need to place behavioral supervision in the legislative
framework, to formulate a definition of behavioral supervision, to clarify the scope and powers of the
subjects of its implementation, to determine the content of administrative procedures for the implemen-
tation of various types of behavioral supervision within the framework of the interaction of the Bank of
Russia and the executive bodies involved in its implementation.
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BBenenne

JleiicTBre 3akOHA O TOCYAapCTBEHHOM KOHTpoOJe (HAA30pe) W MYHHUIIUIAIb-
HOM KOHTPOJIE, POEKT KOTOPOro pa3padboTano MUHHCTEPCTBO SKOHOMUYECKOTO pa3-
BUTHSI, HE PacIIpOCTpaHsIeTCss Ha KOHTPOJIb (HAA30p), ocyiecTBiusieMblit bankom Poc-
cun’. B To ke Bpems camocTosTensHOCTh 1[B P® B BHICTpamBaHWM KOHCTPYKIHi
KOHTPOJIS (HaA30pa) 3a y4aCTHUKaMU (PUHAHCOBBIX PHIHKOB, C OJTHOW CTOPOHBI, U aK-
KyMyJISILUS. UM TOCYAApCTBEHHO-BIACTHBIX MOJIHOMOYHMI MO KOHTPOJ U HAA30py
B oTOU cdepe, ¢ aPyroi, mpeaonpenenseT HeoOX0UMMOCTh YUUTHIBATh OOLIME TEH-
JIeHIUU pedOpMHUPOBAaHUSI TOCYAAPCTBEHHOTO KOHTpOis (Ham3opa) B Poccuiickoit
O®epnepaunn. B coznaBaemoii bankom Poccum cucreMe mnoBeneHYECKOro Haja3opa
HAIlUTM OTPa)KEHHE KOHIIENITyaJbHbIE BEKTOPBI COBEPIICHCTBOBAHUS OOIIEH CHCTEMbI
rOCYJapCTBEHHOTO0 KOHTpOJIA (HAA30pa): CHIKEHHE aJMHHHCTPATHBHO-HAI30pPHOMN
Harpy3KH Ha OKa3bIBAIOIINE YCIYTH XO3SMCTBYIOIINE CYOBEKTHI, 3aIlUTa IpaB MOTpe-
ouTenelt 3TUX YCIIyT, pUCK-OPUEHTHPOBAHHBIN MOAXO/ U T.1I.

HccnenoBanue npaBoBOM M OPraHU3alMOHHON OCHOB peain3aliii HOBOTO JUIs
¢unancoBoit cepsl Poccun Buaa Hag3opa MO3BOJSET BBIACTUTH Pl HEPEIICHHBIX

! Mpoekr DenepanbHoro 3akoHa «O TOCYIAPCTBEHHOM KOHTpOINE (HAA30pE) U MyHHIUIAIGHOM KOHTPOJIE
B Poccwuiickoit ®enepanuu» (moaroroBieH MwuHIKOHOMpa3BUTHS Poccum) (TEKCT 1O COCTOSIHUIO Ha
16.05.2019), available at: http://www.consultant.ru/cons/cgi/online.cgi?req=doc;base=PRJ;n=184165#
05513184337555538 (Accessed 29 November 2019).
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BonpocoB. [Ipexne Bcero, peub 0 TOMHUHUPOBAHUU TOJI3aKOHHBIX akToB banka Poc-
CHH B MPABOBOM perjaMEeHTally peau3allii MOBEIEHYECKOr0 Haa30pa MpU OTCYT-
CTBUM 3aKOHOJIATEJILHOTO 3aKpeIUIeHUs Ha (enepaJbHOM YPOBHE €ro JeUHUINH,
COoZIep KaHusl, alNropuTMa ocymiecTBieHus. OT4acTu U3 ITOrO BHITEKAIOT U ApPYyTHE
npoOaeMHble OJIOKH. DTO: HEUETKOCTh pasrpaHuueHus nmonmHomounii banka u ymon-
HOMOUCHHBIX Ha OCYIIECTBJICHHE DPAa aIMHHHUCTPATHBHBIX MPOLEIYP pean3aliu
MOBEIEHYECKOr0 Ha/A30pa OPraHOB MCIOIHUTEIbHON BiiacTu — denepanbHON CITyK-
ObI IO Ha/I30pY B cdepe 3alIUThI TPaB MOTpedUTENei 1 01aronomyyus yenoBeka (1a-
nee — Pocnorpebnanzop), PenepaibHO Ci1y>kObl CyJEOHBIX NPUCTABOB U T.H.,
a TaKXKe CaMOpPETyJIUPYEMBIX OpraHM3alliii; HECOTJIaCOBAaHHOCTh JAcicTBUil banka
Poccun u PociorpeOnaazopa mpu paccMOTpeHUH oOpallleHui rpakIaH B paMKax 3a-
IIUTHI IpaB NOTpeduTeneil PUHAHCOBBIX YCIYT U JIp.

[ToBbIIEHHBIE KOPPYIIIMOHHBIC PUCKA CHCTEMBI KOHTPOJIA M Haa30pa MpH
BBICOKOW KOHIIEHTPAIIMM HOPMATHBHOTO PETYJIMPOBAHUS U HIMPOKOTO JHANa3oHa aj-
MUHUCTPATUBHOTO YCMOTPEHHSI MOTYT CEPbE3HO BJIHATh Ha CTAOMIBLHOCTH U dPPeK-
TUBHOCTh TOCYJIapCTBEHHO-YIPABJICHYECKOI nestenbHOCTH. [loToMy Bompocsl 3¢-
(EKTUBHOCTH KOHTPOJIBHO-HAA30PHOTO MEXaHM3Ma B PAa3NU4YHBIX cepax rocymap-
CTBEHHOI'O YIPABJIEHUS, €r0 BUJOB, IPUHIUIIOB, LI€J€H, pUCKOB U, HAKOHEL], 3aIIUThI
MpaB MOJKOHTPOJIbHBIX (ITOJHAI30pPHBIX) CYOBEKTOB M WX KOHTPAreHTOB SIBISIETCS
CYTbIO pe(hOpMBbI TOCYAAPCTBEHHOTO (MYHULIMIIATBHOTO) KOHTPOJIS (Haa30pa) U Ipe-
CTaBJIAIOT OOJIBILION MHTEPEC AJISl IEPCTIEKTUB €ro pa3BuTHsA. OCOOEHHO 3TO KacaeTcs
cdepbl PUHAHCOBBIX PHIHKOB.

C y4eToM HHM3KOW aKTHBHOCTH HaceJIeHHs Ha (PMHAHCOBOM PBIHKE, HEOBEPHUEM
notpeduTenel GUHAHCOBBIX YCIYT K OKa3bIBAIOUIMM 3TH yCIyTH OpraHU3alMsAM TEKy-
mas aearenbHocTh banka Poccuu kak meraperynaropa ¢UHaAHCOBOTO phIHKA 00ycCIaB-
JIMBAETCS M3MEHEHHEM IOJXOJI0B K MCIIOJHEHHIO KOHTPOJBHBIX M HAI30pHBIX (DYHK-
1uil. OTO MPOSBISETCS B OCYIIECTBICHUU OBEJEHYECKOTO HAA30pa, IBMKEHUH B CTO-
POHY MOCTPOEHUSI MPABOBOI'O PETYJIMPOBAHUS B 3aBUCHUMOCTU OT BHJA JESTEIbHOCTU
IOPHIMYECKOTO JUIA U ONTUMM3ALMK PEryISTOPHON HATPY3KUZ. B 3TOM cMBbIce mpu-
BHECEHHUE B JIeATeIbHOCTh [|b P® koHTpOIIA 32 MOBEACHUSCKMMY acTieKTaMHu CyObeK-
TOB (PMHAHCOBOTO PHIHKA MOXKET B TIEPCIEKTUBE Pa3HOOOPA3UTh MHCTPYMEHTapuil Bcen
pedopmupyemoii cepbl TOCYIapCTBEHHOTO KOHTPOJIS (HaI30pa).

PedopmupoBaHue KOHTPOJIbHO-HAI30PHOI JesiTeIbHOCTH B Poccnu
U (pMHAHCOBas cpeaa

B nocnennee Bpems uaet akTuBHas paboTa MO MOJEPHU3AIUHN CHCTEMBI TOC-
YAApCTBEHHOI'O KOHTPOJIS ¥ Ha/A30pa, KOTOpast 10JKHA ObITh 3aBeplleHa 10 1 sHBaps

2 OcHOBHBIE HAMPABIIEHHS PA3BUTHs (PMHAHCOBOTO phIHKa Poccwmiickoii ®eneparmu Ha mepron 2019-2021 ro-
noB // Bectuuk Banka Poccuu. 2018. Ne 89-90. Available at: https://www.cbr.ru/Content/Document/File/
71220/main_directions.pdf (Accessed 16 December 2019).
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2021 roma®. J{yns OCTHXEHHUs HAIMOHATBHBIX Iemneil pasBuTus Poccuiickoit denepa-
uu Ha niepuoj 10 2024 roma, 0003HaYEeHHBIX B MaiickoMm ykase [Ipesumenta (2018 r.),
MO-TIPEKHEMY aKTyaJIbHBIM OCTAETCSI PEIICHHUE 3a/1a4 «COKpAIICHUS a/IMUHICTPATHB-
HBIX TPOLENYp U 6apbepoB»”’. AHOHCHpYETCS NPHHATHE KOHTPOJIBHO-TIPOIECCYalb-
HOTO Koziekca®. IIpesmonaraeTcs, 4To HOBas CHCTEMA TOCYIapCTBEHHOTO KOHTPOIS
(Ham3opa) OyZeT OCHOBBIBATHCS Ha JBYX (elepalibHbIX 3aKOHOJATEIBHBIX aKTax.
OnuH U3 HUX OMpENeNnuT 00s3aTeNbHbIe TPEOOBAHUS sl TPOBEACHUS MEPONPHUSTHIA
rOCYJJapCTBEHHOT0 KOHTPOJISI U Hajg3opa — «O rocyaapcTBEHHOM KOHTpoJie (Haa30-
pe) u MyHUIIMNIanbHOM KOHTposie B Poccuiickoit @eaepanum». Bropoii (ero wHOrAa
Ha3bIBAIOT KOHTPOJIBHO-TIPOLIECCYATBHBIM KOJEKCOM) — 0003HAYUT KPYT JIUIL, YIIOJI-
HOMOUCHHBIX Ha OCYIIECTBJIICHHEC KOHTpOJIs (Hau30pa), MEepeYeHb M MOPSIOK KOH-
TPOJIbHO-HA/I30PHBIX MEPOIPHUSITUH, MPOLEAYPhl MPOQUIAKTUKNA HAPYIICHUNA TPEIb-
SBIISIEMBIX TOCYIapcTBOM TpeOoBaHui U T.. OT10 DenepanbHblii 3akoH «O0 00s3a-
TeNbHBIX TPEGOBAHUIXN®,

B sToi#i cBsA3M mpoBogumas pedopma MpearnonaraeT JUKBHIMPOBATH H30bI-
TOYHBIC HAJ30PHBIE U KOHTPOJIbHBIE (PYHKIUH U UX HOCHUTENICH MOCPEICTBOM «PETy-
JSTOPHOM THIBOTHHBD. Peub uaeT He 00 ocnabiIeHuu KOHTPOIIS, a TpaHC(HOpPMALUU
KOHTPOJIbHO-HA30PHON CHUCTEMBI B IOHSATHYIO, YECTHYIO M 3 PeKTHBHYI0». KoH-
KpETHEE — ATO MUHHMH3AIUS OYHOTO OOIICHUS] YHHOBHHUKA C TPaXIaHUHOM, YETKas
(buKcanys KOHTPOJIbHO-HAA30PHBIX MPOIEIYP, KPATHOE CHUKCHUE PUCKOB — PHUCK-
OPUCHTUPOBAHHBIN MMOAXO0J] KaK MPHHLIUI KOHTPOJIS, MEPEHOC aKIIEHTa C MOA3aKOH-
HOTO Ha 3aKOHOJIATENbHBIN YPOBEHS ' .

B pedopmupyembiii MEXaHU3M TOCYJApPCTBEHHOTO KOHTPOJISI M Haa30pa IJis
MOBBIIICHHS Y(P(HEKTUBHOCTH PETYJISATOPHOU JEATECIHHOCTH TOCyAapcTBa, obecrede-
HUSI COOTBETCTBHS KOHTPOJILHO-HAI30pPHON NESTEIHbHOCTH COBPEMEHHBIM YIPABJICH-
YeCKMM TEXHOJIOTHSAM BKJIIOYAIOTCS U «moBeaeHdeckue ¢opmyie»y (Tikhomirov,
2011:104). OHu paccMaTpuBarOTCs Kak (akTop cOMMKEHUs TpakJaHWHA U TIpaBa,
CPEACTBO OILCHKH YCTOWYHMBOCTH €ro MPaBOMEPHOTO TIOBEACHUS U OTHOLICHHUS K TIpa-
By. K ToMy ke TeHneHIMs K nu(pOBU3aIUK YIIPABICHUYECKUX MPOLIECCOB MO3BOJISET

3 TepMUHBI «KOHTPONb» M «HAA30P» YNOTPEOAIOTCA Kak AyOJMpYIONIUE, UCTIONb3YIOTCS B COOTBETCTBUM
C HOPMAaTHBHO 33aKPEILUICHHBIMHU JIEHCTBYIONIMM 3aKOHOJATEIBCTBOM (DOPMYIHPOBKAMH.

4 Vka3 Ipesunenta PO or 07.05.2018 Ne 204 (pex. 19.07.2018) «O HalMOHANBHEIX LEIAX U CTPATETHYECKUX
3amadax pa3Buths Poccuiickoit Mexepanun Ha nepuoxn no 2024 roga» / Cobpanue 3akoHOmaTeabcTBa Poc-
cuiickoit denepanun. 2018. Ne 20. Ct. 2817. Yka3 [Ipesunenra PO ot 06.05.2018 Ne 198 (pex. 06.05.2018)
«06 OcHoBax rocynapcTBeHHON monuThKN Poccuiickoit denepanuu B 061acTH IPOMBIIIICHHOH Ge301macHo-
ctH Ha nepuox no 2025 rona u nanbHeHnIyro nepcrnektuBy» // CobpaHue 3akoHonarenscTBa Poccumiickoit
Deneparuu. 2018. Ne 20. Cr. 2815.

5> HoBbIfl KOHTPOJIBHO-TIPOLIECCYATBHBIN Komeke P® 3apabortaer ¢ 2021 roma. Available at: https://www.
kommersant.ru/doc/3968613 (Accessed 16 December 2019).

6 Inan MeponpuATUH («IOPOKHOH KapThl») MO PEAIU3alMd MEXAHH3MA «PEryJIATOPHOM TI'MIBOTUHBD,
available at: https://www.garant.ru/news/1275531/ (Accessed 19 December 2019).

" Hocnanue Ipesunenta PO depepansuomy Cobpanuio ot 20.02.2019 // Poccuiickas rasera ot 21.02.2019.
Ne 38.
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UCIOJIb30BaTh LIEJIbIH apceHaa BO3MOXKHOCTEH JUIs ONpeeseHus «JI0IycKaeMoi He-
IMPaBOMCPHOCTU», AJId BBIABJIICHUS, IHIPOTHO3UPOBAHUA U MPCAOTBPAICHUA NECTPYK-
THUBHBIX ITPABOBBIX MaHI/IHy.HSIIII/Iﬁ (1)I/I3I/IUICCKI/IX U IOPpUIUYCCKUX JIUI, CO3JaHUsA CU-
CTEMBI OIPEJENICHHBIX «aHTUPHUCKOBBIX JCHUCTBHI» B paMKaxX pealn3alli Tocyaap-
CTBOM CBOUX (DYHKIIHIA, B TOM YKCJIE KOHTPOJbHO-HaM30pHbIX (Abakirova, Abdyraev,
Vasilevitch, 2018:24-26, 28, 31). B aToM cMbicie Hapsity ¢ BBeACHHEM HU(POBBIX
MHCTPYMEHTOB YIPaBICHUs (TEXHOJIOTUYHOCTh KOHTPOJIBHO-HAJA30PHBIX MPOLEIYP
C LEeJbI0 MUHUMU3UPOBATH OYHBIM KaHall B LEMNOYKE «KOHTPOJIUPYIOLIUE CYyOBEKTHI
Y MIOJIKOHTPOJILHBIC 00BEKTHI»), BBIICISIOTCS €IIe IBA BAXKHBIX JIECMEHTa COBEPIIICH-
CTBOBaHHs KOHTPOJbHO-HAI30PHOM TOCYJapCTBEHHO-YIIPABICHUECKONW JAEsITEIbHO-
CTH: TIOBEJIEHYECKHE aCMeKThl (IPOrHO3MPOBAHME BO3MOXKHBIX PHCKOB U Mperyrnpe-
KJIeHHE HapylIeHU TpeOOBaHMI MOCPEICTBOM aHajIM3a IOBEIEHYECKUX (PAKTOPOB-
nokasaresei), OpUeHTHPOBAHHOCTh HA PUCKU B OIPEJCIICHHMHM BUIOB U alropuTMa
MPOBEICHUS KOHTPOJIBHO-HAI30pHBIX MeponpusTuii (Khan, 2018).

B pamkax pedopmMupoBanus rocy1apcTBEHHOTO KOHTPOJIS (Ha/30pa) HHTEpEC
MPENICTABISIFOT KOHTPOJIBHO-HAA30pHBIC MmostHOMOouus lleHTpansHo OaHka Poccwmii-
ckoii @enepanyu (nanee — LB PD) B cucreme prHAHCOBBIX PHIHKOB — HX IPHPOJIA,
pOJIb TOBEACHYECKUX (PAKTOPOB B COBOKYITHOCTH PETYJSTUBHBIX HHCTPYMEHTOB
obecrieyeHnss yCTOMUMBOCTH (PMHAHCOBOM c(ephl TOCYTApPCTBEHHOTO YIpPaBICHHS
(xorma, HampuMmep, peyb UAET O KOHTPOJIUPYEMBIX KOJIMYECTBEHHBIX HHIMKATOPAX
yrpo3 HectabunpHocTu (Shcherbinin, 2015:103-108)), Bkirouasi co3iaHue CTaHaAAp-
TOB BeJIeHHs OM3HEca, MPOTHO3MPOBAHUE PUCKOB U (POPMHPOBAHME KAUYECTBEHHBIX
MOBEJICHYECKHX MOJEIeH KOHTPOIUPYEMBIX OOBEKTOB.

OcoOenHoctr GopMHUpPOBaHUS HAI30pHBIX motHOMounit banka Poccun npen-
OIIPENEIIIOT MPUPOIY BCEX OCYIIECTBISIEMbIX UM BHIOB HaJ30pa M MO3BOJISIOT CKOP-
PEKTHPOBATH JOMUHHUPYIOUIYIO TOKA TEHICHIMIO MX IMOJ3aKOHHOTO PETYJIMPOBAHUS
3a cYeT pacluupeHus (eaepaibHOro 3aKOHOIATEIbHOTO KOMIIOHEHTA.

«IToBenenveckue (popmyJibl» M 3alIUTA NPaB NOTpedUTeNeii PUHAHCOBBIX YCIYT

MHorue roasl cobmroeHue GopMalbHBIX, HOPMATHBHO 3aKPEIUICHHBIX Tpe-
O0oBaHui (MUHUMAJBHBIM pa3Mep KaluTaja, MPEBBIINICHHE CTaBKU KpeauTa U Ap.)
KOHTPOJIUPOBAIOCH B paMKax mpyaeHnuansHoro Haasopa (Lui, 2017). Uccnenosare-
JISIMH OH paccMaTpUBAETCs Kak Mpoleaypa peryaupoanus bankom Poccun nocryma
Ha (DMHAHCOBBIN PHIHOK, YCTAHOBJICHUS Pa3pPEIIUTEILHBIX TPEOOBaHHI, PHHAHCOBBIX
HOPMAaTHBOB, 0053aTENBHOTO MPEJICTABICHUS OTYETHOCTH ()MHAHCOBBIMH OpraHU3a-
UMM, 2 TaK)Ke OLIEHKH CHUCTEM YIPABJICHUS PUCKaMU B (PMHAHCOBBIX MHCTHTYTAX
(Korischenko, Morozov, 2017:5, 7). Otme4aeTcss OpUEHTHPOBAHHOCTD MY ICHIIHAb-
HOTO HajJ30pa UMEHHO Ha COXpaHEHHE U obecrieueHHe (PUHAHCOBOH YCTOHYMBOCTH
opranu3anyu. [1o OTHOMEHHIO K KPEAUTHBIM OpPTaHU3AIMAM MOJYEPKUBAETCS, YTO Ha
ypoBHE (eaepasbHOTO 3aKOHOJATEIBCTBA MPYACHIIMAILHBIMU HOPMaMHU pErJIaMeH-
TUPYIOTCS TPeOOBaHUSI K IKOHOMUYECKHUM IOKA3aTesIM JICATEILHOCTH KPEIUTHBIX
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OpraHu3allii, a Ha ypOBHE MOJ3aKOHHBIX aKTOB UMM YCTaHABJIMBAETCS OTBETCTBEH-
HOCTh 3a HapylleHue mopsiaka mnpemoctaBiaenus otdetnoctu (Kurakin, Karpukhin,
2017:10-19).

Pacnipoctpanenne Ham3opHbIX mpouenyp banka Poccnn eme um Ha noBeneH4e-
CKHE KOMIIOHEHTHI JESTEIbHOCTH YYaCTHHUKOB (DMHAHCOBBIX PBIHKOB JIA€T BO3MOXK-
HOCTh MaKCHMAJIbHO KOHTPOJHMPOBATh Pa3HOOOPa3HbIE acleKThl (PYHKIMOHWPOBAHUS
CyOBEKTOB (PMHAHCOBOT'O PHIHKA, BKIIIOYAsl UX OTHOIIEHUS C IPYTMMHU YYaCTHUKAMHU —
PErynsaTopoM, KIMEHTOM, KOHTPAreHTOM, KOHKYPEHTOM U T.JA. DTO MO3BOJSET rOBO-
puTh 0 HOBOM st Poccun Buae Hazm3opa B cepe 3ammThl npaB norpedurenend du-
HAHCOBBIX YCIYT' KPEIUTHBIMU U HEKPEAUTHBIMU (DPMHAHCOBBIMU OpraHU3ALUSIMU —
MoBeJIcHYCCKOM Haj3ope banka Poccuu, KOTOpEI paccMaTpuBacTCs Kak «npoyedypa
KOHMPOJIAL 34 NOBEOEHYECKUMU MOOEIAMU YUACMHUKOE PbIHKA C (hOKYCOM HA npoyec-
ce 63aumooeticmeus nocmasuwukos u nompebumeneii gunancosvix yciayey®. Tlope-
JIEHYECKMI HaJ30p BKIIIOYAET BCE HAJ30PHBIE MPOLENYPbI, KOTOPHIE pEaIU3yIOTCH,
IIPEX/IE BCETO, C MPEBEHTUBHOM LIETbI0 — NPEAYNPEAUTH HAPYLIEHNS TIOAHAJ30PHBIMU
OpraHu3alsIMu TpeOOBaHM K UX B3aUMOJECHCTBUIO CO CBOUMH areHTaMH, OTpedouTe-
JsiMA (PUHAHCOBBIX yciyT. KpoMe 3Toro, moBeieHYeCKUM Ha30pOM OXBAThIBACTCS BbI-
SIBJICHUEC TPUMEHEHHs YYaCTHUKAMM (PHHAHCOBOTO PHIHKA HEHAJICKALIUX IPAKTHUK
U UX yCTpaHeHHe. DT TpU 0a30BbIX BEKTOpa (MIPEayIpEkKACHUE, BHISBICHUE U MpPECce-
YeHHEe HapyLIeHUH) JIF00Oro KOHTPOJIsS (HAA30pa) HAXOIAT OTPpaXKeHHE U B (DYHKIMAX
MOBEIEHYECKOro Han3opa banka Poccun.

B cymmoctu, peus uzper o npusnedenun 1[b P® k coxpelicTBuio «ciaboii»
CTOpOHE (PMHAHCOBBIX CHENOK (MpaXXIaHUHY, IOPUIUUECKOMY JIMIlY) BO B3aUMOOTHO-
MICHUSIX ¢ (UHAHCOBOM OpraHu3aiueil («CHJIBHOI» CTOPOHOHN) ¢ LENbI0 TpUIAHUS
0anaHca ATUM OTHOIICHHUSM, allPHOPH CKJIAJBIBAIOIIUXCS C TPUOPUTETOM (PMHAHCO-
Bo# opranuzanuu. C JaHHOW TOYKH 3PEHHUSI MMOBEJCHYSCKUN HAA30p paccMaTpuBacT-
Csl TAKKE KaK «cucmema KOHMpoas 3a 000pOCO8eCmMHOCIbIO (DPUHAHCOBLIX OP2AHU3A-
yutl npU NPOOANCAX, 3AKTIOUEHUU 00206006 U GbINOTHEHUL CE0UX 0OA3aAMenbemen’
¥ KaK «0OUH U3 Choco606 nosbiuieHus sauuuernocmu nompebumens»'®,

[Tpu popmasibHOM BBINOJIHEHUU TPEeOOBAHMIA, C OJTHOM CTOPOHBI, U HATUYUHU
OJIHOBPEMEHHO TMOTOKA Kajlo0 Ha T€ WJIM MHbIC OKa3bIBarolue (PUHAHCOBBIC YCIYTH
OpraHm3aIyu, C JIpyrod, Ha (oHe MageHUs YpOBHS JOXOJOB TOTPEOUTENEH 3THX
YCIIYT U CHUYKEHHS BOCTPEOOBAHHOCTH BO3HHKAET BOIIPOC O TOM, Ha YTO M KaK pearu-
poBatb banky Poccun mpu ocyIiecTBIEHHHM CBOErO KOHTPOJS 3a IMOJIOKEHHEM Ha

8 OcHoBHBIC HamnpaBieHus pa3BUTHS (PUHAHCOBOTO phiHKa Poccuiickoii Menepamuu Ha nepron 2019-2021 ro-
noB // Bectuuk banka Poccun. 2018. Ne 89-90, available at: https://www.cbr.ru/Content/Document/File/
71220/main_directions.pdf (Accessed 17 December 2019).

9 Beicrymenue Ilpencenarens banka Poccuu Dnbeupsl HabuyinHOM Ha muieHapHOM 3acemanuu ocynap-
crBenHoi Tymer P® 30 mas 2019 roxa, available at: http://cbr.ru/press/st/gd_2019-05-30/ (Accessed 18 De-
cember 2019).

10 OcHoBHBIE HampaBieHUs pa3BUTHS (UHAHCOBBIX TexHONmormi Ha 2018-2020 romer. C. 46. Available at:
https://www.cbr.ru/StaticHtml/File/36231/ON_FinTex_2017.pdf (Accessed 18 December 2019).
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(uHAHCOBBIX pBIHKaX. B 3TOM cMpbIciie MOBeIeHUYECKHU HAA30p MO3BOJISIET CIEIaTh
aKIEHT Ha MPHUHIMIIAX ¥ MPUOPUTETAX B3aUMOJACUCTBUS OpraHHU3allfii, MOJAIaIaro-
mux noxa Haazop LIb P® (kpenutHbix M HekpeauTHbIX opranuzauuii, CPO B chepe
(MHAHCOBOTO PBIHKA), C TOTPEOUTEISIMI (PUHAHCOBBIX YCIIYT (MHBECTOPAMH, CTPaXo-
BaTeIISIMH, 3aCTPaXOBAaHHBIMH, BBITOJONIPHOOpETATENSIMHU, BKJIQAYUKAMH, yJYaCTHUKA-
MH HEroCyJapCTBEHHOTO TIEHCHOHHOTO ()OHAA MO HErOCYJapCTBEHHOMY IEHCHOHHO-
My obecrieuenmio u zp.)'. 3ammura mpaB moTpeGuTenel (PMHAHCOBBIX YCIyT CTAHO-
BUTCS Ba)KHEHIIEW YacThblO KOHTPOJIbHO-HAA30pPHON JesTenbHOCTH LleHTpanbHOro
6anka Poccuiickoii @enepanuu.

Jeno B TOM, 4TO YCTOMYMBOCTb (DMHAHCOBBIX PHIHKOB 3aBUCUT HE TOJBKO OT
MyOJIMYHOW COCTAaBJISIONICH TOCYAapCTBCHHOTO YIIPABJICHUS, CBA3AHHOW C JCATENb-
HOCTBIO OPraHOB HWCIIOJIHUTEIBHON BJIACTH, HO W TIPEIOCTaBICHHEM (DUHAHCOBBIX
yciyT opranuzanusMu. He MeHee BaKHBIM SIBISIETCS M CTAaTyC TIOTPEOUTENS, ero 0e3-
OIAaCHOCTh M Y/IOBJIIETBOPEHHOCTH IOJIy4aeMbIMH (PMHAHCOBBIMH ycimyramu. [lotpe-
outenb (PUHAHCOBBIX YCIYT B3aUMOJCHCTBYET C ()MHAHCOBBIMH OpPraHU3ALMSAMH Ha
NPEUIOKEHHBIX €My YCIOBUSX, He 00agas crieaabHBIMKU 3HAHUSAMH, OTYaCTH TO-
TOMY €My CIIO)KHO MPOCUUTAaTh BO3MOXKHBIE PHCKH, AuBepcuduimponars ux. Ilo-
TpeOUTENIO TPYJHO CHPOTHO3UPOBATH YCTOWYMBOCTH M TOOPOCOBECTHOCTh TOM (hu-
HAHCOBOM OpraHM3alliU, K yCIIlyraM KOTOPOW OH 0OpaTHiICs, OLICHUTh TPABOMEPHOCTh
TeX WIN UHBIX TpeOOBaHM npeacTaBuTeNsl GPMHAHCOBOM OpraHU3AlMid MPU OKa3aHUU
¢unancoBoit yciyru. [loToMy ocyriiecTBieHre Haa30pa 3a OPraHU3aLUSIMHU, OKa3bl-
BalOIMMHU (DMHAHCOBBIC YCIyTH, UMEET KpailHe Ba)KHOE 3HA4YCHHE, MPEXKIE BCETO,
B KOHTEKcTe oOecredeHuss Oe30MacHOCTH MOTpeOuTeNed, 3alliuThl UX HHTEPECOB,
Y, KOHEYHO, YCTOMYMBOCTH (DUHAHCOBBIX PBIHKOB. Tem Oojiee B mocienHee Bpems
PBIHOK (PMHAHCOBBIX YCIYT aKTHBHO Pa3BUBACTCA, MOSBISIOTCS HOBBIC PA3HOBHIHO-
cTH (PMHAHCOBBIX YCIYT U KaHAIIBl peaan3anui (PMHAHCOBBIX MPOIYKTOB, B TOM YHCIIE
NIEKTPOHHBIE, co3aaeTcs cucTema «Mapkermneiic» u T.4. (Rakhmanina, 2018)*. Uro
KacaeTcss HOPMaTHBHOM (UKcAlMi OCOOCHHOCTEH MX CO3JaHUS W Pa3BUTHSA, TO ITO
HAXOHTCA MOKa B MEPCHEKTUBHOM PAa3BUTHUU 3aKOHOAATEILCTBA M MpaBa, Kak, co0-
CTBEHHO, Y BBOJUMBIH MOBeneHueckuil Han3op 1Ib POD.

IIpexxne Bcero, 3T0 KacaeTcs ONpeAeiIeHHs] MOBEIEHYECKOro Haa30pa, 3aKo-
HOJATeNIbHOE 3aKPEIJIEHUE KOTOPOT0 OTCYTCTBYET. B MOMBITKAX ONpEEeNUThCs € COo-
Jiep>)KaHUEM TIOBEIEHYECKOTO Ha/[30pa OOIINUM SIBJISIETCS B3aUMOJICHCTBHIE C TOTPeOU-
TENSAMHU YCIyT YYaCTHUKOB (PMHAHCOBOTO PBIHKA, KOTOPOE paccMaTpUBAETCs depe3
npu3sMy J0OpPOCOBECTHOM aKTUBHOCTU MOCIEAHMX. Pa3HOpPOIHBIM MpeacTaBIsAETCS
0003HAaYEeHNE 3TOTO MOHATHS KaK MPOIEIyphl, KaK CHCTEMBI KOHTPOJIA, KaK crocoda
(uHCTpYMEHTa) 3alUThl. [[ymaercs, OTOKIECTBIEHUE €r0 ¢ «IPOLEAYPO» COOTBET-

1 Tlosenenueckuii Hag3op kak Hopas raiika 1B, available at: https://www.finversia.ru/publication/banks/
povedencheskii-nadzor-kak-novaya-gaika-tsb-15269 (Accessed 19 December 2019).

12 OcHoBHBIE HampaBieHUs pa3BUTHs (PMHAHCOBBIX TexHONOTHH Ha 2018-2020 romer peiakam, available at:
https://www.cbr.ru/Content/Document/File/71220/main_directions.pdf (Accessed 20 December 2019).

ADMINISTRATIVE AND FINANCIAL LAW 321



Muxeesa U.B., onkosa E.A. Becmuux PY/[H. Cepus: IOpuouueckue nayku. 2020. T. 24. Ne 2. 314-334

CTBYIOILIETO KOHTPOJII HEKOPPEKTHA B paMKax pedOpMUPOBAHUS aAMHHUCTPATUBHO-
[IPOIECCYaIbHOTO 3aKOHOAATENILCTBA M MHOTO3HAYHOCTH IMOAXOJO0B K pasrpaHuye-
HUIO [IPOIECCYyaJbHOIO U IPOLEIYypHOro OJIOKOB aJAMHUHHCTPATUBHOIO IIpaBa
(Bonner, 2016:24-51; Starilov, 2018:7-23). BeiaesieHue ero HHCTPYMEHTOB (HarpH-
Mep, UCIOIH30BAHUE MEXaHU3Ma PUCK-aHAJUTHUKHN), [IeJiei BBEJICHUS U TIp. B cTpare-
TMYECKHX JOKYMEHTaX, IMPE3CHTAIMsIX, BBICTYIJICHUSAX JOJDKHOCTHBIX JHIl baHka
Poccun 1 akTax BeIOMCTBEHHOIO HOPMOTBOPUYECTBA HE pEIIAET 3aJlauy MepeHoca ak-
LIEHTa B PEryJIMPOBAaHUM T'OCYJIaPCTBEHHOTO KOHTPOJIS (HaI30pa) ¢ MOJ3aKOHHOTO Ha
3aKOHOJIaTEIbHBIN YPOBEHb, 3asBleHHOT0 B [locnanuu Ilpesunenta P® B 2019 roay.
OTcyTcTBHME HOPMATUBHOW J€(PUHULIMK MOBEACHYECKOTO HAA30pa U Pa3HOPOAHOCTH
COJIEP>KATENIbHBIX XapaKTEPUCTHK MOXKET YCYTyOUTh YK€ CYIIECTBYIOLIUE MPOOIEMBI
pasrpaHUYeHUs] KOPPEIUPYIOIINUX CETOJHS TOCYAapCTBEHHBIX HA/I30PHBIX MOJIHOMO-
ynii banka Poccun u apyrux OpraHoB MCIOJIHUTENBHON BIIACTH, 3aJCHCTBOBAHHBIX
B 00€CIIEYCHNH 3alIUTHI PaB OTpeduTenel (MHAHCOBBIX YCIIYT.

Hanpumep, moaHOMOYMSIMH IO B3aMMOJICHCTBHIO C IOTPEOUTENSIMUA (PHHAHCO-
BBIX YCITYT, 3allIUTOM WX MPAB M 3aKOHHBIX MHTEPECOB HajzleneH kpome banka Poccun
takke Pocnorpe6uanzop®. TIpu stom Bank Poccuu kak Meraperyistop (pHMHAHCOBBIX
PBIHKOB MOJKET NMPHOCTAHOBHUTH JEATEIFHOCTh (PUHAHCOBOW OpraHU3aliu B aIMUHH-
CTPaTUBHOM TMOPSAIKE B Clyyae HapyIICHUS 3TUMH OPraHM3alUsSMHU YCTaHOBIIEHHBIX
MpaBuj, B TOM YKCJIE M NPaBWI OKa3aHUs (PMHAHCOBBIX yCiIyT notpedurensM. [lomHo-
Mouus PocriorpeGHaa30pa orpaHMUMBAIOTCS JIUILL IPOBEPKOM UCTIOIHEHUS CIIELUab-
HOT'O 3aKOHa O 3amuTe npas notpedureneii. C nmpoaBMKeHHEM KOHIETIIUH MTOBEICHYe-
CKOTO Ha/130pa U co3anueM B cTpykrype banka Poccun Ciry:xObI 1o 3amuTe mpas mo-
TpebuTesel 1 00eCIIeYCHNIO TOCTYITHOCTA (PMHAHCOBBIX YCIIYT Y (PMHAHCOBBIX MHCTH-
TYTOB MOSIBUJIOCH YK€ KaK MUHHUMYM J[Ba «IICHTPA» OTYETHOCTU M OTBETCTBEHHOCTH 32
HapyUICHUs PY B3aUMOJICUCTBHH C TIOTPEOUTEIAMHU (PUHAHCOBBIX YCIIYT.

Bonee Toro, B OTHOIIEHHSX Ha (DUHAHCOBBIX PHIHKAX MPUHUMAET y4acTHE
u DenepanpHas ciryx6a cyneonsix npuctaBoB (PCCII Poccun). C 1 saBaps 2017 roga
K €€ KOMIETEHIMM OTHECEHB! MOJHOMOYUS IO (hefepalbHOMY IOCYAapCTBEHHOMY
KOHTPOJIIO (HaA30py) 3a JAEATENbHOCThIO IOPUAMUYECKUX JIMI[ IO BO3BpaTy MpOCpo-
YeHHOM 3a/I0JUKEHHOCTH B KauecTBE OCHOBHOTO BMja AeaTelbHocTH ™, CobironeHne
MIpaBMJI B3BICKAHUS HaXOUTCS B KOMIeTeHIIMU U banka Poccum, mockonbKy 3T Tipa-

13 3akon P® ot 07.02.1992 Ne 2300-1 (pen. ot 18.03.2019) «O 3ammre mpas motpebuTenei» / Cobpanue
3axoHozarenbscTBa Poccuiickoit @epepanuu. 1996. Ne 3. Cr. 140; Cornamenue o B3aUMOJCHCTBUU MEXIY
LenTpansaeiM GankoM Poccuiickoit @eneparn n denepanbHoii ciyk00i 1o Hag30py B cdepe 3alluThl
npas notpedureneil u Giarononyuns yeaoBeka ot 10 pexkabps 2014 roga. Available at: https://www.cbr.ru/
StaticHtml/File/11339/27_10122014.pdf (Accessed 14 December 2019).

14 Yka3 Tlpesunenta P® or 15.12.2016 Ne 670 «O BHecenuu usmenenuit B Ykas Ilpesumenta Poccuiickoit
Oenepanuu ot 13 okta6ps 2004 1. Ne 1313 «Bompocst MunncreperBa roctuin Poccuiickoit deaepanmimy
u B IlonoxxeHne, yTBEpKIECHHOE STUM YKa3oM, B Yka3 [Ipesnnenta Poccuiickoit deneparun ot 13 oKTAOps
2004 1. Ne 1316 «Bompocsr denepanbHOii Ciry:KObI CyeOHBIX TPUCTABOB» H B [lomoxkeHne, yTBEPKICHHOE
atuM Ykazomy» // Cobpanue 3akoHozaarenbcta Poceuniickoit deneparmu. 2016. Ne 51. Cr. 7357.
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BUJIA JIOJDKHBI COOJIIOJAThCS HE TOJIBKO KOJUIEKTOpaMH, HO U KpPeIUTOpaMu, B Kaue-
CTBE KOTOPBIX BBICTYHAIOT NOAHAaA30pHble banky Poccum opranmsaumu. Ilotomy
B PACCMOTPEHUH OOpallleHUi rpa)/laH Ha HEeIpaBOMEpHbIE NEHCTBUS KPEIUTOPOB,
K MpPHMEPY, MUKPO(PHHAHCOBBIX OpPraHU3alMii, NMPU B3BICKAHUM IMPOCPOUCHHOH 3a-
JIOJDKCHHOCTH Y9acTBYIOT B uUTore aBa cyobekta — bank Poccum m @CCII. Tlpu
3TOM HEKOTOpbIe KOHTPOIbHO-HAM30pHBIe moHOMOuHst DCCII u banka Poccun me-
pexnukatorcsi. Harpumep, aqMMHUCTpaTUBHAsE OTBETCTBEHHOCTD 32 HapyllleHHe TpeOo-
BaHU 3aKOHOJATEILCTBA O 3ALIUTE MPAB U 3aKOHHBIX MHTEPECOB (PU3UUYECKUX JIUL] TPH
B3BICKAHUH MPOCPOUYEHHOM 3aJ0JDKEHHOCTH mpenycMmorpeHa cT. 14.57 KoAll PO®.
[TotHOMOUMSIMU 11O COCTaBJIEHUIO NIPOTOKOIA 00 aAMUHUCTPATUBHOM IIpaBOHAapYyILIe-
Huu HajeneHbl nobkHocTHRIe ruia @CCIT Pocenn (1. 104 9. 2 cr. 28.3 KoAIl P®
u Ipuxas ®CCII Poccun)™®. DTOT IPOTOKOJ MOXKET OBITH COCTABIEH MO UTOTaM TIPO-
BEPOYHBIX MEPOIPHITHIA, B paMKaX KOTOPBIX JOJDKEH OBITH CHIENaH 3arpoc B MUKPO-
(MHAHCOBYIO OpTaHU3AIMIO KaK KPEIUTOPY, CaAMOCTOSTENBHO OCYIIECTBISIOMIEMY
B3bICKaHUE MPOCPOUYECHHOMN 3aJ0JDKEHHOCTH IO JOTOBOpY 3aiiMa. HampaBieHwe xe
MOJOOHBIX 3aIPOCOB OTHOCUTCS TOJIBKO K KomreteHunu banka Poccun (moam. 2 m. 3
ct. 14 ®enepanbHoro 3akoHa «O MUKpO(QHUHAHCOBOW AEATEIBHOCTH U MUKpO(HUHAH-
COBBIX OpraHm3anusax»)®. Takas KOMIETEHIIHOHHAS GUIIONSAPHOCT TIPHBOIUT K BO3-
HUKHOBEHUIO CJIOKHOM OINOCPEIOBAaHHON MOJENIN HAA30pa 3a ACATEIbHOCTBIO MUK-
pOoHHAHCOBBIX OpraHM3alui W 3alIUThl npaB mnorpeduteneid. bank Poccun ocy-
HIeCTBIeT cOOp MaTepuanoB IpU PACCMOTPEHUM OOpallleHUs IpakJaHUHA U B CIYy-
yae BBISIBJICHUS BO3MOKHBIX NMPU3HAKOB aJMUHUCTPATUBHOTO MPABOHAPYIICHUS IO
crarbe 14.57 KoAlIl P® namnpasnser sce marepuansl B DCCII Poccun ans npussTus
pemeHnus 0 BO30YXIEeHUH Jiefla 00 aJMUHUACTPATHBHOM NPABOHAPYIICHUH U COCTaB-
JeHus npoTtokona. [Ipu 3ToM yBeTMUUBAIOTCS CPOKH IPUMEHEHUSI HEOOXOAMMBIX Mep
pearupoBaHus, paclIupseTCs 30Ha aJMUHUCTPATUBHOIO YCMOTPEHHUS IIPH TIOPOH pas-
JUYAIOLIEHCST MPABONPUMEHUTENBHON MPAKTUKE JBYX BJIACTHBIX CYOBEKTOB, HAaKO-
Hell, CHIKaeTcst 9(pQeKTUBHOCTD 3aIUTHI PaB MOTpeduTeneil pruHaAHCOBBIX yCITYT.
To e MOXHO cKazaTh U 0 cooTHOIIeHUU nmoaHoMmounit [{b P® u PocnioTpe6-
HAJ30pa MPHU BBISBICHUHM MPHU3HAKOB HABA3BIBaHUS (PUHAHCOBOTO MpOAykKTa. Jlew-
CTBUTENILHOCTh TaKOBa, YTO MpH 0(popMIIEHUH KpenuTa B 0aHKe MEHEHKep Mopoil 3a-
CTaBJIAET 3aKIIOYUTH JIOTOBOP CTPAaxXxOBAHMS JKU3HU WIHM 310poBbi. To ke Inpu

15 Kopeke 06 aIMHHICTPATHBHBIX MpaBoHapymenusx ot 30.12.2001 Ne 195-®3 (pen. ot 29.05.2019) // Co-
Opanue 3axoHomarenscTBa Poccuiickoit ®@eneparm. 2002. Ne 1 (4. 1). Cr. 1; IIpuka3z ®CCII Poccun ot
28.12.2016 Ne 827 «O6 yrBepxnenun Ilepeuns nomkHOCTHBIX jnl DenepanbHOi CirykObl CyJeOHBIX TpH-
CTaBOB, YIOJHOMOYEHHBIX COCTABISATH IPOTOKOJBI 00 aJMHHUCTPATHBHBIX IPABOHAPYIICHUSX IIPU OCY-
IIECTBIICHUH KOHTPOJIS (Haq30pa) 3a JEATEIBHOCTBIO FOPHIMYECKHX JIMII, BKIIIOUCHHBIX B FOCYIapCTBEHHBII
peecTp IOPUINYECKUX JIHL, OCYIISCTBISIONIMX ACATEIBHOCTh 10 BO3BPATy HMPOCPOYCHHOW 3aJ0JKEHHOCTH
B KayecTBE OCHOBHOTO BUAa AeATENbHOCTH» // OduumaibHBIA WHTEPHET-TIOPTAN MPaBOBOH HH(popManuu
http://www.pravo.gov.ru, 29.12.2016.

16 denepansrbiil 3akon ot 02.07.2010 Ne 151-®3 «O MUKPOGHHAHCOBOW NEATENBHOCTH U MHKPO(DHUHAHCO-
BBIX opraHm3amsix» (pea. 27.12.2018) // Cobpanue 3akoHomarenbcTBa Poccuiickoit ®enmeparmm. 2010.
Ne 27. Cr. 3435.
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odopmiuenun poroopa OCAI'O, xorga NnpeacTaBUTENN CTPaXOBBIX OpraHHU3aLUN
cTaparorcsi yoemuTh morpeOutenss (GUHAHCOBOM YCIYrd B TOM, YTO B JOIOJIHEHUE
K CTPaxOBaHHUIO aBTOMOOWJIS HEOOXOAUMO (MHade CTpaxOBaHHE aBTOMOOWIIS HEBO3-
MOYKHO) e1ie 0hOpMUTH U CTPAXOBaHHE KU3HHU. TO €CTh MOIydYeHHe OAHOM (prHaAHCO-
BOH yciyru (moTpedutensckuii kpeaut, noroBop OCAI'O) oOycnaBauBaroTCs Mopoit
ycinyramu 100poBosibHOTO cTpaxoBanus (Guznov, Rozhdestvenskaya, 2019).

B atux cnyuasx nonHomouusi banka Poccun n PociorpeGHaaszopa no 3amure
npaB noTpeduTeneil GUHAHCOBBIX yCIYT KOppenaupyroT. O4eBUIHOE HApyLICHHUE 3a-
KOHOJIATEJIbCTBA O 3alIUTE MpaB MOTpeOUTeNeH Npy BKIOYCHUH B KPEAUTHBIN A0T0-
BOp YCJIOBUH, YIIEMIISIIOIIUX YCTAHOBJIEHHBbIE 3aKOHOM IIpaBa HOTpEOHTENs, pac-
cMmarpuBaercst PocriorpeOHan30poM Kak HaBs3bIBAHUE YCIIYT, YTO IMOITBEPHKIACTCS
¥ cy1e6HO# mpakTuKoii 110 4. 2 c1. 14.8 KoAIl P®Y. Tlogo6HOe HapyIeHHe Npu3Ha-
eTcs HecoOmoaeHneM TpeboBanuil nMeHHO 3akoHa PD «O 3amure npaB norpedute-
Jei», a He CIeUUAIbHBIX HOPM OaHKOBCKOTO M CTPaxOBOTO 3aKOHOJATEILCTBA,
HaJ30p 3a coOI0ACHHEM KOTOporo ocymectiser bank Poccuun. B cBoro ouepens,
00yCJIOBIMBaHUE 3aKIIIOYCHHUS JOTOBOPa 0053aTENFHOTO CTPaXOBaHUs (B YaCTHOCTH,
norosopa OCAI'O) npuoOGpeTreHueM TOMOIHUTEIbHBIX YCIYT, HE MPETyCMOTPEHHBIX
TpeOoBaHUSIMH (eepaTbHOTO 3aKOHA, SBISETCS MPABOHAPYIIEHHEM, OTBETCTBEH-
HOCTb 33 KOTOpoe coaepur cT. 15.34.1 KoAIT P®. TIpusneucHne kK OTBETCTBEHHO-
CTH 3a 3TO aAMUHUCTPATUBHOE [IPABOHAPYIICHUE HAXOAUTCS B IOJHOM KOMIETEHIIUU
banka Poccuu. Ilpu Tom, 4ro ciienoBaHue paccMaTpuBaeMOMY NMPUHLUIY — OTCYT-
CTBHME IPU3HAKOB HABS3bIBaHMS (PUHAHCOBOIO MPOAYKTAa — MPEACTABISIETCS B KOH-
TEKCTE MOBEIECHYECKOT0 Haa30pa KpaiHe BaXKHBIM, K COXKaJICHHUIO, BOIIPOC COIJIACO-
BaHUs MO3WIMI W B3auMmonelcTBusi banka Poccum m PocrotpeOHam3opa mpu pac-
CMOTpPEHHH MOJOOHBIX 00PAIIEHNI Ha CETOTHS OCTAETCSI HEPa3pPEIICHHBIM.

B nmoBeneHuYecKoi MI0CKOCTH HAXOAUTCS M MTPOOIeMa HaBsI3bIBAHUS TOTIOTHH-
TenbHBIX ycayr. bankom Poccun mMEHHO MOBeAEHYECKUI HAA30p paccMaTpUBaeTCs
KaK MHCTPYMEHT, MO3BOJISIOIIUN «HCKIIIOUYUTh HEAOOPOCOBECTHBIC MPAKTHUKU U TOK-
CHYHBIE IPOTYKTED» U3 chephl GyHKIMOHUPOBAHUS (UHAHCOBLIX phiHKOB'®. TeM 6o-

17 Cwm., manpumep: Pemenne ApGurpasknoro cyna Kemeposckoii obiactu ot 9 susaps 2019 r. no geny Ne A27-
14650/2018, available at: https://sudact.ru/arbitral/doc/xcgiG4RzGxL1/; Peuienne 3aBOIKCKOr0 paifOHHOTO Cy-
nar. Teepu Ne 2-1852/2018 2-1852/2018~M-1524/2018 M-1524/2018 ot 26 oxtsi6pst 2018 r. rio nemy Ne 2-1852/
2018, available at: https://sudact.ru/regular/doc/hqd1Zt55LCO/; Perenne Coerckoro paiionHoro cyna r. Kaza-
Hu Ne 2-8406/2018 2-8406/2018~M-7152/2018 M-7152/2018 ot 25 oxtsi6ps 2018 r. o nemy Ne 2-8406/2018,
available at: https://sudact.ru/regular/doc/DpKZdYbL37Wh/ (Accessed 11 December 2019).

18 Cwm., nanpumep: Pemenne Ap6urpaxuoro cyna HoBocubupckoii obmactu ot 17 mekabps 2018 r. no meny
Neo A45-34397/2018, available at: https://sudact.ru/arbitral/doc/hlYZ0oCMCToK/; Pemenne ApOuTpaskHOro
cyna r. Mockssl ot 14 mexabps 2018 r. mo geny Ne A40-225931/2018, available at: https://sudact.ru/arbitral/
doc/Eu5HJCUoke5j/ (Accessed 11 December 2019).

9 TToenenueckuii Han3op: nouemy ceituac. Murepppio Muxauna MamyTa, pykosoautesist CiryskObl 110 3aIiu-
Te TpaB NMoTpeOuTeNnel GUHAHCOBEIX YCIYT U MHHOPUTApHBIX akiuoHepoB banka Poccun Dnpmany MexTre-
By, Buie-npesunenty APB, available at: https://www.finversia.ru/publication/banks/povedencheskii-nadzor-
pochemu-seichas-19662 (Accessed 13 December 2019).
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jee, YTO MPAKTHUKA BBEJEHHUS 3TOr0 MHCTPyMEHTa ecTb. OH CTajl OpraHUYHBIM 3JIe-
MEHTOM (PUHAHCOBOW MOJUTHUKU OOJIBIIMHCTBA 3apyO€XHBIX CTpaH, BIMSIONIMM Ha
KauyeCTBO B3aMMOJACHCTBUS YYACTHUKOB (DMHAHCOBBIX PHIHKOB M Ha YKpEIUICHHUE CTa-
OUIIBHOCTH TIOCIIETHHX.

B EBpone u Amepurke o00HBII Ha30p OCYIIECTBISIETCS YKe 00JIee TSATH JIET
CIIEIMATbHBIMU TOCYJapCTBEHHBIMUA OpPraHaMH W WHBIMU IyOJMYHBIMHU CYOBEKTaMHU,
HAJICICHHBIMU aIMHUHUCTPATHBHO-BIACTHBIMU TIOJIHOMOYHSIMHU (K TIpUMepy, YIpaBie-
HreM ¢unancosoro nosenenus (Financial Conduct Authority — FCA) B Benuko0pu-
taHuu U bropo ¢unancosoii 3aumtel norpeduteneit (Consumer Financial Protection
Bureau — CFPB) B CIIIA). Co3nanue 3THX OpraHoB ObUIO OOYCJIOBIEHO MOCIEN-
CTBUSIMU MHpoOBoOro (unancoBoro kpusuca 2008 roma, 3acTaBUBIIETO MO-HOBOMY
B3MVIAHYTh Ha IMpoOjeMy 3aluThl NpaB MoTpeduTene (QUHAHCOBBIX YyCIyT
(Sannikova, 2017; Grace, Klein, 2009; Abrams, Taylor, 2000; Baily, Klein, Schardin,
2017). B gacTHOCTH, OH MPOJEMOHCTPUPOBA CITa0bIe MECTa KIACCHYECKON IKOHO-
MHYECKOM TEOPUH OTHOCUTENHHO IOBEJICHHS CYyOBEKTOB Ha PBIHKE (PUHAHCOBBIX
ycnyr. B pe3ynbrare KOHTPOIbHO-HAA30pPHBIE OPTaHbl B cepe (PMHAHCOBBIX PHIHKOB
ObUTM BBIHY)KJEHBI IO-HOBOMY IPOAHAIU3UPOBATh TOBEJICHYECKUE ACHEKTHI Jesi-
TEJNBHOCTU TOTpeOuTenel (MHAHCOBBIX YCIYT W OpPraHU3alMid, UX MPEJOCTaBIISIO-
HIUX, ONPEACTUTh HauOoJee MprueMieMble PAMKH B3aUMOJICHCTBUS JAHHBIX CyOBEK-
toB (Armour, Awrey, Davies, 2016; Porter, Glauber, Healey, 2011; Kovas, 2015).
Taxxxe ormeuaercs, uro FCA ¢ 2010 roga cMeHHJIO aKIIEHT B CBOEH NESTEIHbHOCTH
C PEaKTUBHOT'O Ha IIPEBEHTHBHBIN HAJ30p € LIEIbI0 MOCTPOCHUS 3PPEKTUBHON Moje-
JM 3alUThl TpaB motpeduteneii ¢unHancoseix ycayr (Hodges, 2015:636; Brener,
Chiu, 2019).

Tak, npu mepexose K MOBEIEHUYECKOMY HaJa30py CO3/AlOTCsl CTaHAAapThI BeJe-
HUsT OM3Heca, 3ampelarone HeI0OpOCOBECTHbIE MPAKTHKU W TTO3BOJISIONINE KOM-
TUIEKCHO BIUSTH Ha (DMHAHCOBBIN PHIHOK B II€JIOM, a HE TOJIBKO pearnpoBaTh Ha KOH-
KpeTHbIe 00palieHus NoTpeduTenell (PMHAHCOBBIX YCIIYT, YbU MpaBa ObLIM HAPYILIEHBI.

OTcyTCcTBHE 3aKOHOAATENILHOIO PEryJIMPOBAaHUS MOBEIEHUYECKUX KOMIIOHEH-
TOB KOHTPOJILHOM NIEATEIbHOCTH Ha JAaHHOM JTarie BOCIOJHSACTCS BEAOMCTBEHHBIMU
HopMaTuBHbIMU akTaMu LIb P® u crangapramu CPO. IlosiBnenue 6a30BbIX cTaHAap-
toB CPO 1o 3amuTe npaB notpeOuTeNnell 1enaeT BO3SMOKHBIM H JKETTaHHBIM BKITFOUE-
HUE TOBEJICHUECKUX PETYISITUBHBIX TEXHUK B KOPIIOPATUBHBIE CTAHIAPTHI, YIIpaBIIe-
Hue puckamu u T.1. (Guznov, 2017). DTo MO3BOJISAET pacCMaTPUBATh HAI30p 32 TIOBE-
JCHUEM yYaCTHUKOB ()MHAHCOBOT'O PHIHKA 0 OTHOIICHHIO K MOTPEOUTENIO (PHMHAHCO-
BBIX YCIIYT CTpaTeTHUECKOW 3a7ayeil peryasTopoB 3Toro peiHKa. bomee Toro, cosna-
Hue 0a30BBIX CTAHAAPTOB IO 3aILUTE NMpaB MoTpeduTeneil (MHAHCOBBIX YCIYT MOMO-
raeT CKOHCTPYHPOBATh MPUEMIIEMbIE CIIEHAPUHU B3aMMOACHCTBUS C KIMEHTaMHU, MU-
HUMU3HUPOBATH BO3MOXKHOCTh MPUMEHEHUS HETOOPOCOBECTHBIX MPAKTUK HA pPHIHKE.
B wactHocTH, B nHpopmarmonnom nuckMe banka Poccun ot 28.11.2018 Ne TH-01-
59/69 CPO pexomeHnayercsi pa3paboTaTh TUMIOBBIE CIIEHAPUH (MHCTPYKIIUH) B3aHMO-
NEUCTBUS ¢ QU3UYECKUMU JIUIIAMH B XOJI€ MPOJaXh (PMHAHCOBBIX MPOAYKTOB C yde-

ADMINISTRATIVE AND FINANCIAL LAW 325



Muxeesa U.B., onkosa E.A. Becmuux PY/[H. Cepus: IOpuouueckue nayku. 2020. T. 24. Ne 2. 314-334

TOM MPUHIUIOB, YCTAHOBIEHHBIX 3TUM MHCHMOMZ. DTH MPHHIMIIBI TIPEICTABICHBI
pPSAIOM TOJNOXKEHUH O HEIOMyCTUMOCTH HaBA3BbIBaHUS (PUHAHCOBOTO MPOAYKTA,
Ha/ijIeKalero HHGOPMUPOBAaHUS TPaKAAaH O IpeasaraeMoM (UHAHCOBOM IPOAYKTE
u mp. 3ameruM, yto CPO HazjeneHbl TOJTHOMOYHSMHU 10 TPOBEJICHUIO MPOBEPOUHBIX
MEPONPHUATHN U IPUHITUIO MEP PEarupoOBaHUs B OTHOIICHUH MUKPO(GUHAHCOBBIX Op-
TaHM3AIWHA, ABISoNMXCs WwieHamu nanHoi CPO, Ha 0oCHOBaHWHW oOpalieHuit OpraHoB
Biactu, banka Poccun mnu monmyuareneil (MHAHCOBBIX YCIIYT Ha IpeAMET coOroe-
Hus TpeGoBanmii 6a3oBoro cranaapra (ct. 23)2.

[ToBenenueckuii Han3op banka Poccuun, Takum 00pa3om, HampasiieH HE TPO-
CTO Ha YHU(UKALNMIO KOPIOPATUBHBIX MPAKTUK (PMHAHCOBBIX OpraHU3alii, a Ha 3a-
LIUTY MpaB NoTpeduTenel Kak NPUHIMIHUAIBLHYI0O OCHOBY MX NMpPUMEHEHUs, (PyHKIU-
OHHMpOBaHKE (PMHAHCOBOTO PHIHKA Yepe3 MPU3MY ITyOJTUIHON MPHUPOIBI KOHTPOIHHO-
Ha/I30pHBIX nosHoMounil banka Poccun. Mexay TeM npu MHOrocyOBEKTHOCTH KOH-
TpoJis 32 (UHAHCOBBIMU PHIHKAMU OTCYTCTBHE YETKOCTH B ITPABOBOM PETYJIHMPOBAHUHU
MIOBEICHYECKOT0 Ha/30pa, ONPaHUYEHHUE €€ JIMIIb BEJOMCTBEHHBIMH, JIOKAIbHBIMHU
HOpMaTUBHBIMU akTaMu banka Poccuu, He naeT npeacraBieHMs O JTOJDKHBIX MPaBH-
Jax B3aMMOJIEHCTBUSL BCEX CYOBEKTOB (DMHAHCOBBIX PBIHKOB, CHHUXKAET A(P(EeKTUB-
HOCTh IPUMEHEHUS «IIOBEICHYECKUX (POPMYID» JJIs 3alIMTHI MpaB NnoTpedurenet ¢hu-
HaHCOBBIX YCIYT.

IHoTpeduTenbCKHE PUCKH KAK MPeAMeT NMOBeIeHYeCKOro Haa30pa

Poccuiickas opMysia moBeIeHYECKOrO Ha30pa OXBATHIBACT CBOCBPEMEHHOE
BBISIBIICHHE MOTPEOUTEIILCKUX PUCKOB M pearupoBaHHe Ha HUX. Pucku — cioxHOe
SIBJICHHE, CBSI3aHHOE C MPHUPOJION CaMOro 4esoBeka, oOmiecTBa, rocyaapcrsa. OHu
NPEICTABISIOT COOON Yrpo3bl YCTOWYHUBOCTH TOTO MJIM HHOTO MHCTUTYTa W OMpEle-
JISIFOTCS. BEPOSITHOCTHIO HEMPABOBOTO OTKJIOHEHHS OT CYHIECTBYOIICH (TIPUHSTOM)
MPaBOBOM MOJENM W JekcTByrommx mpaBoBeix HopM (Tikhomirov, 2010:33, 146).
BeicTparBaHue cucTeMbl OBEICHUECKOTO HA30pa COIPSIKEHO C MOTPEOUTEILCKIMU
pHCKaMH, KOTOPbIe M BJIEKYT HapyIICHHE MpaB MoTpeOuTeneil (GUHAHCOBBIX YCIYT.
Pe3ynbpTaTom OLleHKH TaKUX PUCKOB SIBISETCS PUCK-TIPOGUIIb, KOTOPBIN JOKEH OBITh
CO3/IaH ISl KaKI0HM OXBAYECHHOM MOBEJCHYSCKUM HaI30poM opranuszanuu. K mpume-
py, B Hactosimiee BpeMsi baHkoM Poccum ompemensioTcsi Cleayrolme KIHUueBbIe
HaIlpaBJICHUS aHAJIN3a MIPH OIPECIIEHUH PUCK-TIPO(UIIS HEKPEIUTHBIX (PUHAHCOBBIX
OpraHu3aluii: OleHKa ()HHAHCOBOTO COCTOSIHHS OpPTaHM3alliH, OLCHKa MOoKa3aTenei

20 Padopmanmonnoe mickMo banka Poccuu ot 28 Hos6ps 2018 r. Ne MH-01-59/69 «O npoxaxe ¢uHAHCO-
BBIX TPOJYKTOBY, available at: https://www.cbr.ru/Content/Document/File/54646/20181128_in_01_59-69.pdf
(Accessed 15 December 2019).

21 Ba30BbIi CTAHAAPT 3ALIMTHI IPAB U MHTEPECOB (PM3MUECKMX M FOPUAMIECKHX JIMIL — IOJydYaTeeil puHan-
COBBIX yCIYT, OKa3bIBaCMBIX WICHAMH CaMOPETYJIHPYEMbIX OpraHu3anuii B cepe GUHAHCOBOTO PBIHKA, 00B-
CAMHSIOMUX MUKpOoQHHAHCOBBIE opraHu3anuyu (yrB. bankom Poccum, [Iporokor ot 22.06.2017 Ne KOHII-
22), available at: https://www.cbr.ru/Queries/UniDbQuery/File/47448/13 (Accessed 15 December 2019).
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JeSITeIbHOCTH, OLIEHKA IOKa3aTellel MOBeIeHYeCKOro Haj3opa (B TOM YHCIe Xapak-
Tep U KOIMYECTBO Kan00), HaTH4He HAJ30PHBIX MEp U UX MCHOIHeHne??. B urore ya-
CTBhIO (DOPMUPOBAHUS PUCK-TIPODUIISI OPTaHU3AIMUA CTAHOBHUTCS MPEACTABICHUE O IO~
BEJICHUYCCKON MOJICIIA OPTaHHU3AIINH, 33]ICHICTBOBAHHOW Ha PhIHKE (PMHAHCOBBIX yCITYT.
MMeHHO 3Ta MOZENh M BKIIOYAET MHTEPECYIOIIUE PEryIsATOpPA XapaKTEPUCTHKHU J1es-
TEJBHOCTH KOHTPOJIUPYEMOTO OOBEKTa, allTOPUTM B3aMMOJIEHCTBHS €ro (M ero areH-
TOB) C MOTPEOUTENSIMU (PUHAHCOBBIX YCIIYT.

bankom Poccum mianupyeTcs UCHOIb30BaHME MEXaHU3Ma PHUCK-AHATUTHKU
JUISl OCYILECTBJICHHsI MOBEAEHUYECKOTO HaJ30pa: OLEHUBAETCS COOTHOUIEHHE YHUCIa
’KanoO Ha KOHKPETHYIO OpPTraHM3alldi0 B CPABHEHUHM CO CPEIHUMHU 3HAYCHHUSIMH T10
poIHKY. [IpeBbllieHre MOPOTrOBBIX 3HAYCHUI — MOBO/J U1l YCHJICHUS! HAJ30PHBIX MEp
B OTHOLIEHWH COOTBETCTBYIONINX YUACTHHKOB (PMHAHCOBOTO PHIHKAZ. PHCK-TIpOdIIIB
HEKPEIUTHOW (PMHAHCOBOW OpraHM3AIMU MPEIONPEACIISET U MEPHUOIUIHOCTD MTPOBE-
pok co croponsl LIb P®. [ToHnMaHne 1 BUACHHE BBIIBICHHBIX PUCKOB, TPOTHO3UPO-
BaHUE BO3MOXHBIX IyTeH MX peajau3aliy MO3BOJIIET BOBPEMS pearupoBaTh Ha He-
IIPABOBBIE MOBEIECHYECKUE OTKIOHEHHs. BMmecTe ¢ TeM HOPMAaTHBHOI'O 3aKperICHUS
YKa3aHHOTO TIOJNIOKEHHUS TTOKa HeT,

Boiaenstorces pasHble BUIbl pekruMa noseieHYeckoro Haa3zopa banka Poccun:
peakTUBHBIM W npeBeHTUBHBIN. [lepBblil nmpennonaraer peakuuto banka Poccun Ha
’Kano0bl WU MTOCTYNHBIIYIO WHOOPMAITUIO O HETOOPOCOBECTHOM IMOBEICHUN (hUHAH-
COBOM KOMIAHHMH 0 OTHOILIEHUIO K MOTpeduTento. Bropoil cBsizan ¢ mpeaynpexe-
HUEM CEphEe3HBIX HAPYIICHWH NpaB TpakJaH C YYETOM MHOXeCTBa (HaKTOPOB,
HarnpumMep, B KOMIIAHHUH, TJIe OOJIBIION MPOLEHT kanod oT 001ero yucaa norpedure-
JIEW YCIIyT, WX B KPYNMHOW KOMITAHWH, BIIMSIOIIEH HA PBIHOK, TA)KE€ €CIM OHA cama
pelllaeT BOMPOCH! 10 MOCTYMAOIIMM Kano6am>. B neifcTByIoIeM 3aKOHOIATeNbCTBE
eCThb NMPUMEPHl HOPMATUBHOM (PHKCALIMU MOBEJCHUYCCKUX MEXaHU3MOB. JTO, K NpH-
Mepy, HOPMBI 00 OTpaHUYEHUH MPOIEHTHON CTAaBKU 1O MOTPEOUTEILCKOMY KPEIHUTY
JUIE MUKPO(QHMHAHCOBBIX OpraHM3alluii, TpeOOBaHHUS K PACKPBITUIO B BHJE TAOIUIIBI
MHAMBUIYAJIbHBIX YCIOBUU JIOTOBOpa 3aiimMa, K OOIIMM YCJIOBHUSAM JOrOBOpa 3aiima;

B CCKTOPEC CTPAXOBAHUA — «KIICPUO[ OXHa)K,[[eHI/ISI»26.

22 KoHuenmusi NponopL{oHaIbHOro Haazopa u peryiuposanus HPO (bank Poccuu, 2018 rom), available at:
https://www.cbr.ru/Content/Document/File/46871/PropNadz.pdf (Accessed 11 December 2019).

23 OcHOBHBIE HAMPABIIEHUs Pa3BUTHS (PUHAHCOBOTO phIHKa Poccuiickoii denepanuu Ha nepuox 2019-2021 ro-
noB, available at: https://www.cbr.ru/Content/Document/File/71220/main_directions.pdf (Accessed 11 De-
cember 2019).

24 KoHrenuus MpornopIEOHATLHOTO Hajizopa U perynuposanus HOO (Bank Poccuu, 2018 ron), available at:
https://www.cbr.ru/Content/Document/File/46871/PropNadz.pdf (Accessed 12 December 2019).

% [[oBeeHUCCKUi HaJ30p: nouemy ceiyac. MiuTepBbio Muxauna MamyTa, pykoBoautesnst CiiyObl 10 3aIiu-
Te mpaB noTpeduteneil GMHAHCOBBIX YCIYT M MUHOPHTapHBIX akunoHepoB banka Poccun Onpmany Mextue-
By, BHIe-Tipe3uaeHTy APB, available at: https://bosfera.ru/bo/povedencheskiy-nadzor-pochemu-seychas (Ac-
cessed 14 December 2019).

2 Mdenepanbhei 3akon ot 21.12.2013 N 353-@3 (pex. ot 27.12.2018) «O moTpeOHTENLCKOM KpeauTe (3aii-
Mme)» // Cobpanne 3akoHonarenscTBa Poceniickoit denepanum. 2013. Ne 51. Ct. 6673.
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[To muenuto FO.A. TuxoMupoBa, «pHCKH Kak TEHEBOE SIBJICHUE OYAyIIEero BO3-
HUKAIOT BONPEKH KeJTaHUIO CyObEKTOB MPABOBOIO peryaupoBaHus». OHU MOTYT ObITh
CBSI3aHbl CO MHOKECTBOM (PaKTOPOB, KIACCU(PHUIIMPOBATHCS MO CTENEHU UX MpeAcKasy-
€MOCTH U OMACHOCTH JIJIsl YYaCTHUKOB PETYIMPYEMbIX OTHOIIECHHUH, BhIpaKaThCs B Mps-
MOM WJI KOCBCHHOM HapylieHUH MpaBoBbix HOpM u mp. (Tikhomirov, 2015:177-178,
173). CoOTBETCTBEHHO, B XOJ€ OCYIIECTBJIECHUS MOBEACHUYECKOro Haazopa bankom
Poccuun MoryT ObITh HPUHSTHI M CTPOIHE MEPHI IO OTHOILIEHHUIO K OPraHu3alliK, HE CO-
Onronaromieil mpenbsBiIsieMble TPeOOBaHMS K KadyecTBY OKa3bIBaeMoW (pUHAHCOBOM
yenyru. KpaitHeir Mepoil MOXeT cTaTh B TOM YHCIIE€ UCKITIOUEHHE U3 COOTBETCTBYIOLIE-
ro peecTpa, 4To BJICYET 3a COOOH yCTpaHEHHE NaHHOW OpraHu3aluHu C (HHAHCOBOTO
peiaka. K mpumepy, B ssHBape 2019 roga BrepBbie 1Be MUKPOGUHAHCOBBIC OpraHHU3a-
UM OBUTM MCKITIOYEHBI U3 TOCYAapPCTBEHHOTO PeecTpa MUKPO(PHHAHCOBBIX OpraHH3a-
Ui Ha OCHOBAaHMM HEOIHOKPATHOTO HApyIIEHUS NpaB NoTpeduTeneld (pUHAHCOBBIX
YCIIYT, BBISIBJICHHBIX B XO/I€ TIOBEACHYECKOTO Haa30pa. B 1eATebHOCTH 3THX OpraHu-
3anuid ObUIM yCTAHOBJICHBI (DAaKTHl HETpeCTaBICHUS MH(POPMAIMM B OTHOIICHHUHU 3a-
EMIIMKOB HH B OJJHO U3 OIOPO KPEIUTHBIX MCTOPUI; HAUMCIICHUS TIPOLIEHTOB Ha HE TI0-
TaIllICHHBIC 3a€MIMKAMH YaCTH CYyMM OCHOBHOTO JI0JITa TIOCJIE JOCTHKEHUS TIPEICTHHO
BO3MOKHOTO pa3Mepa, YCTAHOBJIEHHOTO 3aKOHOAATEIILCTBOM; HEBKIIOUCHHS B WHJIM-
BUJyaJIbHBIC YCJIOBUSI JOTOBOPOB 3aiiMa yCJIOBHSI O BO3MOKHOCTH 3ampeTa YCTYIKH
KPEIUTOPOM TPETHUM JIMIIAM TIpaB (TpeOOBaHmit) 1o 10roBopy 3aiiMa’’.

Puck-opueHTHPOBAaHHOCTh KaK OJMH M3 MPUHIMIIOB OpPraHU3allid MOBEACHYE-
ckoro Haopa L[b P® npenmonaraetT Haa30pHbIC ACHCTBUS, OCYIIECTBISIEMBIE ¢ HEOO-
XOJUMON MHTEHCUBHOCTBIO ¥ IEPUOJUYHOCTBIO. [IpriueM KOHUEHTpUpYETCsl Hal30pHBIN
(axTOp Ha BHIABICHHBIX PUCKAX, KOTOPbIE COAEPKATCS B MOBEACHYECKOM PUCK-TIPOIIIE
opranmu3zauun — o0bekTa Hajzopa. CpecTBa aHanM3a, MPOrHO3UPOBAHUS M PearupoBa-
HUSl Ha BBISBIISIEMbIE PUCKU pa3liMuHbL. B MoBeneHUECKOM HAA30pe MOTYT HCIOIb30-
BaThCs TaKUE 3a/IeHICTBOBAHHBIC YK€ MHCTPYMEHTHI, Kak pekomeHaunu banka Poccun.
Hampumep, npopaka 6ankamMu HeOAHKOBCKHMX (DMHAHCOBBIX MPOIYKTOB 0€3 MOsICHEHUI
UX MpUpoabl (K MpUMepy, NPOIAYKT SBIISETCS HE BKIJIAJIOM, a JIOTOBOPOM CTpaxOBaHMS)
BbI3BaJI HEOOXOAMMOCTh HAIPaBUTh B KPEIUTHBIE OpraHU3allii MUChMa HaJA30pPHOTO Xa-
pakTepa O HEIOMyCTUMOCTH «MHCCEJUIMHIa», YToO0bl M30€KaTh HEONpaBJaHHBIX U He-
060CHOBAHHBIX PHCKOB TMOTpebuteneii”®. Tono6HbIe Mephl TIOBEIEHYECKOTO HAI30pa

27 Pemenus Banka Poccuyn B OTHOIIEHMH y4acTHMKOB (DMHAHCOBOTO phIHKa, available at: https://www.cbr.ru/
finmarket/rbr/ (Accessed 17 December 2019).

28 [ToBeneHuecKUii Han30p: moyeMy ceifuac. MuTepBbIo Muxauna MamyTel, pykoBoautens CIryk0bl 10 3al1uTe
npaB norpedureneil (MHAHCOBBIX YCIYyr ¥ MHHOPUTapHBIX akinoHepoB banka Poccum Dnemany Mexrtuesy,
suie-nipesuaenty APB, available at: https://bosfera.ru/bo/povedencheskiy-nadzor-pochemu-seychas (Accessed
14 December 2019); Ciy»x6a 1o 3amure 1pap noTpeduTeNneil # 00eCneYeHHIO JOCTYTHOCTH (DMHAHCOBBIX YCIIyT:
IMucemo ot 12.10.2018 Ne 59-3-5/72148 O npoBeaeHNH MEPONIPHUATHIT IT0 MOHUTOPHHTY IIPOLIECCOB TIPUBJICUCHHS
KPEIUTHBIMU OPraHU3alMsAMU JIEHEKHBIX CPEICTB IPakaH B MHBECTUIIMOHHBIX 11eiisx, available at: https://arb.ru/
b2b/docs/bank_rossii_uvedomlyaet_o_presechenii_deystviy napravlennykh_na_nedobrosovestnuyu-10236898/
(Accessed 20 December 2019); Nudopmanronroe mucbMo barnka Poccuu 0 niposake GHUHAHCOBBIX MPOIYKTOB
or 28.11.2018, available at: https://Aww.cbr.ru/Content/Document/File/54646/20181128_in_01_59-69.pdf (Ac-
cessed 14 December 2019).
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MPUMEHSIOTCS TaK)K€ U B OTHOILICHUU HEKPEAUTHBIX (PUHAHCOBBIX opraHu3auuii. Tak,
B CBSI3U C BBIABICHUEM CIIy4aeB MPEUIOKEHUNA (PUHAHCOBBIMU OPTaHU3ALUIMU MPU
3aKJIIOUEHUU JIOTOBOPOB 3aiiMa IUIATHBIX YCIYT MO MPEeIOCTaBICHUIO MH(POpPMAIUU
0 COCTOSIHUM MPOCPOYCHHON 3aJ0KEHHOCTH MO KpenuTy (3aiimy) bankom Poccumn
OBUIO MOATOTOBJICHO W HampariieHo uHpopMmannoHHoe mucbkMo NelIH-06-59/38 ot
18.04.2019 o HegONMyCTUMOCTH TIOJOOHOM HpaKTI/IKI/Izg.

CozlaHue CUCTEMbI ONPECIICHHBIX «aHTUPUCKOBBIX AEHCTBUI» TECHO CBsI3a-
HO U ¢ nudpoBuzanuen puHancoBoil chepnl. K 2022 roay miaHupyeTcs MOJTHOCTHIO
«oudpoBaTh» OTHOLICHHUS (DUHAHCOBBIX OpraHU3aIMil APYr ¢ APYroM U C KIMEHTa-
Mmu. [To MHEHHIO HTHUIIMATOPOB PEPOPMBI, ITO MO3BOJIHT MPEBPATUTH OAHKU B OTKPHI-
ThIE «9KOCHUCTEMBI», TIe KaXIbIi CMOXKET BHJIETh, YEM 3aHUMACTCS OpPTraHU3aIHS.
[Ipexne Bcero, 3To kacaercs LIb P®. Cuuraercs, uto BBefeHue HOBoM [T-cuctemsl
MO3BOJIMT CO3/1aTh OOIIMII peecTp HYXHOM HMH(OpMAIMK; CHU3UTH PUCKH TIPH CO-
TPYAHUYECTBE C ONPEACIEHHBIM KPYIOM JIML]; YMEHBIIUTH PACXO/Ibl HA IIPOBEPKY HE-
o0xoauMoii nHpopManuu 00 00BEKTE HAA30pa, HANPUMEP, MUHUMH3HPOBATH BO3-
MOJKHOCTH Y4acTHs B COMHHUTENbHBIX M HE3aKOHHBIX clenkax u mpouee™. Ilpapna,
ecTb M OOpaTHas CTOpOHA HU(POBOIM PEKOHCTPYKIUH CEKTOpa (PMHAHCOBBIX YCIYT.
OTO0 — 3aTpyJAHEHHS B 3aIIUTE CBOUX MPaB B CyJE, HOTAPHAILHOM 3aBEPEHUH JIOKY-
MeHTOB 1 T.7. (Petrov, 2018:23). Mexay TeM co3iaHue U pa3BUTHE LHUPPOBOIA Cpebl
B POCCHICKOM 3KOHOMHYECKOM IPOCTPAHCTBE, BKJIOYas (DUHAHCOBBIA CEKTOp, —
HEN30€)KHOCTh OCYIIECTBIISIEMBIX ceroHs pedopM. OHU BKIIOUAIOT TPU BAKHBIX ac-
MEKTa COBEPIICHCTBOBAHUSI KOHTPOJBHO-HA30PHON TOCYIapCTBEHHO-YIIPABIEHYEC-
KO JIeATEIIbHOCTH: «TI0BeieHIecKue GopMyb, HU(PPOBbIE HHCTPYMEHTHI yIpaBiie-
HUS M OPHEHTHUPOBAHHOCTb HA PUCKU. Bce 3TO «CXOOUTCS» M B MOBEAEHUYECKOM
Haazope banka Poccun, KOTOpBIN HyXJaeTcsl B CO3JaHUM OpraHU3allMOHHOMN, HH(pa-
CTPYKTYpPHOW U HOPMATUBHO-TIPABOBOM 0a3bl.

3akiouenmne

WTak, y4er 4acTHBIX MHTEPECOB IOJHAA30PHBIX OpraHU3alMi U noTpeduTe-
nei (PUHAHCOBBIX YCIYT, SKOHOMHUYECKOTO U IICUXOJIOTUYECKOT0 ACIIEKTOB MIOBEAECHUS
YYaCTHUKOB (DMHAHCOBOT'O PBHIHKA B LEJIAX JOCTHKEHUS U COXPAHEHUS CTaOMIBHOCTH
(MHAHCOBBIX PHIHKOB U MOBBIIIEHUS 3P PEKTUBHOCTH TOCYAAPCTBEHHOTO YIIPABICHHS
B 3TOM cdepe MO3BOISIET TOBOPUTH O KOMILIEKCHOM XapaKTepe HOBOI'O MHCTPYMEHTa
Ha pbIHKE (PMHAHCOBBIX YCIyr — IMOBeIeHYeCKoro Hamzopa. [lyOmmunas mpupona
cyObekTHOro cocraBa ero peanmzauuu (bank Poccum m opranel MCIOTHHUTEIBHOM
BJIACTH); BO3MOKHOCTh HCIIOJB30BaHUS IOCTHIIMOHHBIX (paccMOTpeHHe oOparieHuit

2 MnopmannonHoe nucbMo banka Poccuu 0 HanpabieHUH 3aeMIMKY MHPOPMALMU O HAIMYMU HPOCPO-
yeHHol 3amoipkenHoctd NelIH-06-59/38 or 18.04.2019, available at: https://www.cbr.ru/StaticHtml/File/
59420/20190418 _in_06_59-38.pdf (Accessed 14 December 2019).

%0 [Mudppopusamus GaHKOBCKOIO CEKTOpa: MEPCIEKTHBHI U mpobiemsl, available at: https:/monr.pd/news/
economy/tsifrovizatsiya_bankovskogo_sektora_perspektivy_i_problemy/. (Accessed 20 December 2019).
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rpaxjaH) u (1o UTOram) IOPUCAUKIMOHHBIX (IIPUBJIEUCHUE BUHOBHBIX B HAPYLICHUU
npaB norpeduTeneil GUHAHCOBBIX YCIyI OpraHM3aluil K aIMUHUCTPATUBHON OTBET-
CTBEHHOCTH) IPOLIECCYaTbHBIX AJTOPUTMOB J1a€T BO3MOXHOCTb PAacCMaTpHUBATh I10-
BEJCHYECKHI HAI30p B «30HE JIEHCTBHA» MEXaHM3Ma aJIMUHHUCTPATUBHO-TIPABOBOTO
pEryJIMpOBaHusl.

OcymiecTBIEHHE MOBEAECHYECKOTO HAA30pa Ha JBYX YPOBHSX: PEAKTUBHOM,
CBSI3aHHOM C YK€ COBEpIICHHBIMU HAPYLICHUSIMH NpaB NOTpeduTeneil (PMHAHCOBBIX
YCIIyT, 1 IPEBEHTUBHOM, HAIPAaBICHHOM Ha HEAOIYLICHUE HENMPUEMIIEMBIX MPAKTHK
Ha (UHAHCOBOUW pPBIHKE, TPEOYyET UETKOW HOPUAMYECKOW (opMau3aiuy MPOLeIyp
MIOBEJICHYECKOI'0 HAJ30pa C aKLEHTOM Ha UX MyOJIMYHO-IPaBOBOM Xapakrepe. JTO
MO3BOJIMT «Pa3BECTH» KOPPEIMPYIOLIME KOMIETEHIMH BJIACTHBIX CYyOBEKTOB IIOBeE-
neHdeckoro Hamgzopa — banka Poccun, Pocnorpebnanzopa, ®CCII Poccun u T.1.,
NOBBICUTh 3()()EKTUBHOCTh IMyOIMYHO-TIPABOBOTO OOECIIEUYECHHUsI ITOBEIEHYECKOTO
Ha/30pa, IPUBHECTH PALMOHAIBHOCTb B COOTHOIIEHUE PE3yJIbTaTOB HAJ30pHOM Jesi-
TEJILHOCTU B CHCTEME IOCYJapCTBEHHOTO YIIpaBiIeHUs chepoil (PUHAHCOBBIX PHIHKOB
U OKa3aHUs (GMHAHCOBBIX YCIIYT ¥ HEOOXOIMMBIX PECYPCOB JUIs JOCTHXKEHUS ITUX Pe-
3yJIbTaTOB.

B T0 xe Bpems moBblieHHE 3()(HEKTUBHOCTH MOBEJEHYECKOrO HaJa30pa Ha
pBIHKE (PMHAHCOBBIX YCIYI, PEaIM3yeMOro C LIEIbI0 BBISBICHUS PUCKOB HApYyILEHUS
npaB notpeduTenel PUHAHCOBBIX YCIAYT W Jajiee WX 3alIUThI, TPeOYeT pa3perieHus
HaCYIIHBIX BOIPOCOB.

Bo-nepBbix. Bce COXKHOCTH M MEPCHEKTUBBI IOBEICHUYECKOTO Haa3opa
JOJDKHBI TTOMEIIATBCS B 3aKOHOAATENIbHBIM HepumeTp. MHOroypoBHEBas cucTeMa
HOPMaTHBHO-TIPABOBOI'O PETYJIMPOBaHUS (PUHAHCOBBIX PHIHKOB BKIIIOYAET (esepab-
HBIC 3aKOHBI; M10J[3aKOHHBIC HOPMATHBHBIE aKThl CyOBEKTOB MOBEAECHYECKOr0 HaJ30-
pa, HaJCIEHHbIX AaJIMHHHCTPAaTUBHO-BIACTHBIMU IIOJIHOMOYHUSAMH; JIOKAIbHBIE AKTHI
CaMOpETYJIMPYEMbIX OpraHU3aLUi y4acCTHUKOB (DMHAHCOBOTO pbIHKA (Hampumep, Oa-
30BbIE€ CTAHJAPTHI OKAa3aHMs OTICIIbHBIX BUJIOB (PUHAHCOBBIX yciyr). [Ipu aToM cam
MOBEJCHUECKHH HaJI30p, €r0 MECTO B CUCTEME aIMUHUCTPATUBHO-IIPABOBBIX peryJis-
TOpoB AearenbHocTH banka Poccun B enepanabHbIX HOPMATHBHBIX NPABOBBIX AKTax
ellle He 3aKperieHbl. JIefcTBYIOT Il BEJJOMCTBEHHbIE TMChbMA, HHCTPYKIIUHU, PEKO-
MeHjauy, npukassl banka Poccuun. Omnpenenenue B HUX MOBEISCHUECKOTO HAA30pa
gyepe3 coiepikaHue Coco0O0B €ro pean3aluy, ABYyX(pakTOpHYIO HAA30PHYI0 MATPUILY
PUCK-OPUEHTUPOBAHHOIO IOJX0Ja, Yepe3 BBIJEICHUE OOBEKTOB MOBEAEHUECKOTrO
HaJa3opa U (GopMm ero peaausanuu MOXKET 0003HAYMUTh JHIIb KOHTYPbI HOBOTO MJIS
Poccun unctutyTa®l. ECIH ske rOBOPUTH 0 JalbHUX MEPCHEKTUBAX, TO HAyKoH pa3pa-
0OTaHbI MIPaBUJIA IOPUINYECKON TEXHUKH, MO3BOJIIOMUE CHOPMYIUPOBATH Ae(HUHH-
LIUI0 TOBEIEHYECKOT0 HaJ30pa U MOMECTUTh €€ B JIETAIbHYIO IUIOCKOCTh (heaepalb-
HOTO 3aKOHOJIaTeNIbCTBA. DTO OIpeJesIeHHe JTOJKHO OyAeT coiaepxkarb 0a3oBbIE Xa-

31 Banura npas wHBeCTOPOB. [loBeneHUeckuii Hamzop, available at: https://www.cbr.ru/statichtml/file/44137/
20.pdf (Accessed 20 December 2019).
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PaKTEPUCTUKH IOBEJECHYECKOrO HAJ30Pa, PACKPBIBAIOIIUE €r0 OCHOBHYKO LENb —
(dbopMupoBaHUEe KaYECTBEHHBIX MOJIENIEH MOBeIeHUsT (DUHAHCOBBIX OPTaHM3ALNN, OKa-
3BIBAIOIINX (DMHAHCOBBIE YCIYTH MPH B3aUMOJICHCTBUH C TOTPEOUTETEM.

Bo-Bropsix. CyIiiecTBOBaHHE HECKOJIBKUX MOTCHIUAIBHBIX CYOBEKTOB MOBE-
neHdeckoro Haazopa (Pocogpeduanzop, ®CCII Poccun u T.14., a Takke CPO) nmpen-
oIpeneNsieT ¥ HeOOXOAMMOCTh YETKOTO OIpEeNICHHs] UX KOMIIETCHIIMH, COTIacoBa-
HUS TIPABOBBIX MO3UIMHA MO0 KOPPETUPYIOIIUM BOIPOCaM M OpraHu3auui dp¢hexTus-
HOT'O B3aUMOJEHCTBHS NP COBMECTHOM OCYIIECTBICHUHM aJMUHUCTPATHUBHBIX IPO-
LeAyp OBEACHYECKOT0 Ha130Pa.

B-tpetpux. Mcxons u3 KOHTPOIbHO-HAA30pHBIX NojiHOMouni banka Poccun
IIPOLECCYaIbHbIE OCHOBBI pEalM3ally MIOBEACHYECKOr0 HAA30pa MPEAIOIaralT Io-
CJIEI0BATEIBbHOCTh aIMUHUCTPATUBHBIX MPOLELYpP, KOTOPHIE TaKXe JOJKHBI BCTpau-
BaThCs B CUCTEMY HOPMATHBHON (PMKCAIMU HOBOTO HHCTPYMEHTA — IOBEJICHUYECKOTO
Ha/a30pa ¥ obecreunBaThcs pecypcamMH IMyOJIMYHO-TIPABOBOrO (aJIMHUHHCTPATHBHO-
[IPAaBOBOI'0) MHCTPYMEHTapus Il PEAKTHUBHOI'O M MPEBEHTUBHOI'O IMOBEIEHUYECKOTO
Ha/30pa, ¢ yueToM nesitenbHocTH banka Poccun kak Meraperymnstopa (pMHaHCOBOTO
pBIHKA U €ro KoMIieTeHInH. [IoToMy Ha MOBECTKY JIHS BCTAIOT BOMPOCH! (hOPMHPOBA-
HUS YETKOTO NPEICTABIEHUS O MOHATUU MOBEAECHUECKOIO0 Haa30pa, YTOUYHEHUs €ro
CyOBEKTOB M COACpN aHHUS aIMUHUCTPATUBHBIX MPOLEAYP OCYIIECCTBICHUS pa3ivy-
HBIX BUJIOB [TIOBEJEHUYECKOI0 HaA30pa.

Takum 00pa3om, B KOHTEKCTE peOpPMHUPOBAHHS KOHTPOJIBHO-HAA30PHOM Jesi-
TENILHOCTH TOCYAAapCTBa MEPCIEKTUBHBIMU BEKTOPAMU BHEAPEHUS MOBEJAEHUECKOTO
Hag3opa L{b P® moxeTr ObITh MO BO3MOKHOCTH YeTKas Ae(PUHUTHUBHAS OMpPEICIICH-
HOCTb HOBOro aisi Poccuy MNOHATHS «IOBENEHYECKUI HAA30p»; KOHKPETH3ALUs
HA/I30PHBIX TOJHOMOYMHN BCEX 33/IeHCTBOBAHHBIX B HEM CyOBEKTOB, BKJIIOUas Qene-
pasibHBIC OpraHbl WCIOJIHHUTENBHOW BIIACTH; BHIBEICHHE HAa YPOBEHb (elepaIbHOTro
3aKOHO/ATEIbCTBA HOPMATUBHOM pEerjaMeHTallud OCHOBHBIX XapaKTEPUCTUK €ro Co-
JiepkaHusl (MPUHIUIOB, CYOBEKTHOTO COCTaBa €ro peajv3allid, MpoLeccyaabHble
a/IMMHUCTPATUBHO-TIPABOBBIE AJITOPUTMBI MTPABOIIPUMEHEHHUS U TIp.) KaK 4acTU Mexa-
HH3Ma aJIMUHUCTPATUBHO-TIPABOBOrO PEryJIMPOBAHUS.
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PA3BUTUE NMPABOBbLIX OCHOB «3EJIEHOIO»
®PUHAHCUPOBAHUA B POCCUN, EC U KUTAE:
CPABHUTENbHO-NMPABOBOW AHANU3

E.Il. EpmakoBa

Poccuiicknit yHUBEpCUTET APYKOBI HAPOIOB
117198, 2. Mocksa, Poccuiickaa @edepayus, yn. Muknyxo-Maxnas, 0. 6

Cratbsl MOCBSILIEHa aHATM3Y TPABOBOTO PETYIUPOBAHHS «3€JIeHOro» GuHaHCHpoBaHUS B EB-
poneiickom Cotose, Kurae u Poccun. O60cHOBaHO, YTO CTPOHHON M 3aBEpIICHHONH CHCTEMBI HOpPMa-
TUBHOT'O PETyIUpoBaHUs «3eneHoroy» ¢uuancupoBanus Hu B KHP, an B EC moka He CIOXHIOCH.
B cBsI3u ¢ 9TUM CpaBHUTENBHBIM aHAIM3 yKa3aHHBIX BBIIIE BOIIPOCOB MPUOOpETaeT 0coboe 3HaUCHUE.
Llenvio ctaTbu siBIsieTcsl GOPMHUPOBAHUE MPEACTABICHHS 00 OCHOBAaX MPaBOBOTO PETYJIUPOBAHHS «3€-
nenbix» (uHancoB B Eppormeiickom Cotrose, Kutae u Poccun Ha ocHOBe aHaii3a HOPMATUBHBIX aKTOB
W Hay4YHBIX HCTOYHHKOB. MCIIOIB30BaHBl Takue HAYYHBIE Memoobl, KaK SMIIMPUYECKHH, CpaBHEHUS,
OIUCAHMS, HHTEPIPETAINN; TEOPETUIECKHE METOAbl (OpMaIbHON U JUaNeKTHIecKor Joruku. IIpume-
HSUTUCH YaCTHOHAYYHBIE METOJBI: IOPUANKO-IOTMATHYECKUI 1 METO]] TOJIKOBAHHS IPABOBBIX HOPM. Pe-
3ynbmamul: MPOBEJECHHOE HCCIIOBaHUE MOKA3aJI0, YTO «3eJIHOEe» (PMHAHCHPOBAHUE OTHOCHUTCS K (U-
HAHCOBBIM OIIEpPAIMsIM, KOTOPBIE MOIEPKUBAIOT ITEPeX0]] K SKOHOMHUKE C HU3KAM YPOBHEM BHIOPOCOB
yIilepoJia B OKpY’Kalollylo cpely U 00opr0y ¢ M3MEHeHHeM Kiaumara. JInaepoM «3eneHoro» QuHaHcu-
pOBaHHs B MOCICAHUE TOABI siBisieTcst Kutait — Ha Hero mpuxoautcs 28%, win $32 mupn, BeImymieH-
HBIX B 2018 T. «3enenbix» obmuranuii. Boigoov:: B KHP moHsTHE ¥ OCHOBBI MPABOTO PEryJINPOBAHHUS
«3eNIeHBIX» (PMHAHCOB 3aKperuieHbl B «PyKOBOJICTBE 1O CO3aHUIO 3€lIeHOW (DMHAHCOBON CHCTEMBD)
2016 r. K oCHOBHBIM 3JIEMEHTaM, BXOJSIIUM B COJICPKAHUE MOHSATHUS, OTHOCATCS: 1) MUJIOTHBIC 30HBI
3eJeHOro (pMHAHCHPOBAHUsS, 2) 3eJeHbIe KPEAUTHI, 3) 3eJeHble (OHABI M TOCYAapCTBEHHO-YaCTHbIC
MapTHEPCTBA, 4) 3eNieHbIe IIEHHBIE OyMaru; 5) 3eleHoe CTpaxoBaHue, 6) FIKOJOrHYecKas KpeJuTHAs TOP-
roist, 7) skojorudeckue pucku. EBponeiickuii Coro3 Takxke CTPEMHUTCS OBITh MHPOBBIM JIHJIEPOM
B OopnOe ¢ m3meHeHuneM kinuMmata. Llensiii psa pernamenToB u aupektuB EC perynupyer pa3indHbie
acleKThl «3eneHoroy» ¢uHaHcuposaHus. 11 nexabps 2019 r. Espomneiickas Kommuccus npencraBu-
na EBpONeNiCKyI0 «3eIeHyI0» CAENKY — HOBYIO KOHIEHIUIO JKOHOMUYECKOTO POCTa, IeTb KOTOPOH —
caenars EBpory mepBbIM KIMMAaTHYECKH HEUTPaIbHBIM KOHTHHEHTOM. Camblii aMOMIIMO3HBIN HPOEKT
YKa3aHHO#H mporpamMmbl — pa3paboTtka OOIIeeBpONeiickoro 3aKoHa 0 KiuMare (KoJekca o KiuMare),
IIPOEKT KOTOPOT0 JIOJKEH OBITh IpeAcTaBieH B MapTe 2020 .

© Epmakosa E.IT., 2020.
This work is licensed under a Creative Commons Attribution 4.0 International License
ov https://creativecommons.org/licenses/by/4.0
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THE DEVELOPMENT OF THE LEGAL FRAMEWORK
FOR “GREEN” FINANCE IN RUSSIA, THE EU AND CHINA:
A COMPARATIVE LEGAL ANALYSIS

Elena P. Ermakova

Peoples’ Friendship University of Russia (RUDN University)
6 Miklukho-Maklaya str., 117198, Moscow, Russian Federation

Abstract. The article is devoted to the analysis of the legal regulation of “green” financing in
the European Union, China and Russia. It has been substantiated that a harmonious and completed sys-
tem of regulatory regulation of “green” financing has not yet developed either in the PRC or the EU. In
this regard, a comparative analysis of the above issues is of particular importance. The purpose of this
article is to form an understanding of the legal framework for green finance in the European Union,
China and Russia based on an analysis of regulatory acts and scientific sources. The following methods
have been applied: empirical methods of comparison, description, interpretation; theoretical methods of
formal and dialectical logic. Private scientific methods employed in the work are legal-dogmatic and the
method of interpretation of legal norms. Results: the study showed that green financing refers to finan-
cial transactions that support the transition to an economy with low carbon emissions and the fight
against climate change. In recent years, China has been the leader in green financing, accounting for
28%, or $ 32 billion, of green bonds issued in 2018. Conclusions: In the PRC, the concept and founda-
tions of the legal regulation of green finance are enshrined in the 2016 Guide to Creating a Green Fi-
nancial System. The main elements included in the concept comprise: 1) pilot areas of green financing,
2) green loans, 3) green funds and public-private partnerships; 4) green securities; 5) green insurance;
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6) environmental credit trading; 7) environ-mental risks. The European Union also strives to be a global
leader in the fight against climate change. A number of EU regulations and directives regulate various
aspects of green financing. On December 11, 2019, the European Commission introduced the European
Green Deal, a new concept for economic growth aimed at making Europe the first climate neutral con-
tinent. The most ambitious draft of this program is the development of a pan-European climate law
(climate code), a draft of which is due in March 2020. Russia is still lagging behind world leaders on
the regulatory regulation of green financing, but the first steps in this direction have already been tak-
en. The study was prepared with the financial support of the Russian Federal Property Fund in the
framework of the scientific project No. 20-011-00270 "a" (Scientific adviser — E.E. Frolova).

Key words: Russian law, European Union law, PRC law, green financing, green insurance,
green bonds, green loans, green financing pilot projects
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BBenenune

[TonsiTne «3eneHbix» obnuranuii mosiBuiaock B 2008 r., korna nogoOHbie Oy-
Maru BeIycTUa BecemupHblil 6aHK. 3a AeciITh JET 00bEM MUPOBOTO PHIHKA 3KOJIOTH-
YEeCKMX M COIHAIbHBIX OOyuranuii, mo manasiM Bloomberg, npessicun $430 mipa
Y TpojoJiKaeT pacTH. Tak, TpeTh BCEX BBINMYIIECHHBIX OyMar (CyMMOU pa3MelleHUs
$114 mupn) npuxonutcst Ha oauH TobKO 2018 T. Bobie MoNIoBUHBI BCEX pa3Melle-
Huit 2018 r. oTHOCATCA K (PUHAHCOBOMY CEKTOPY. B permonanbHOM paspese TuaupyeT
Kurait — Ha Hero npuxoautcs 28%, wiu $32 mupn, BeimyiieHHbIX B 2018 1. «3ere-
HBIX» OOJHTAIHii’.

C MOHATHEM <«3elIeHbIe» OOJHMTalii HEepa3phIBHO CBS3aHBI MOHATHS «3e€lie-
HOE» (pMHAHCHUPOBAaHUE U «3€JICHas» SKOHOMHKA. «3eJIeHOe» (PHMHAHCHPOBAHUE OTHO-
CUTCS K (PMHAHCOBBIM OTEpalUsIM, KOTOPbIC MOICPKUBAIOT MEPEX0] K IKOHOMHKE
C HU3KHM YPOBHEM BBIOPOCOB YIJIEpO/a B OKPYKAIOIIYIO Cpeny U OOph0y ¢ M3MeHe-
nuem kiaumara (Li, 2019; Frolova et al., 2016). «3enenble o0nuranumy — 3TO OJHA
M3 COCTABJISAIONTIUX TOHATHS «3eJIeHbIe (DMHAHCHD, U 00JIee TII00aTbHOTO MMOHATHS —
«3eJieHas 5KOHOMHKA», KOTOPOE B IMOCIEAHHE HECKOJIBKO JIeT OyKBaJbHO B30PBAJIO
YMBI YUYEHBIX, TIPOTHO3UPYIONIUX JajbHeWIee pa3BUTHE denoBedecTBa. Ha cmeHy

! Oummanbherii caiit PocbusnecKouncantuar (PBK), available at: https://www.rbc.ru/trends/green/5d6422
b19a7947efa673ac48 (Accessed 14 January 2020).
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KOHIEMIHH «)YCMOUYUB020 PA3BUMUSL IKOHOMUKUY YBEPEHHO TMPHILIA KOHIEIIIIS
«3e1eHOoll IKOHOMUKUY — DKOHOMUKH, CTaBSIEH MPUOPUTETAMH YIIydIlIEHHE 3/10pO-
Bbsl U COIIMAJIbHOM CIIPABEJIMBOCTH HACEJICHUsI, CHHX)KEHHE OIAaCHbIX BO3JECHCTBUMN Ha
OKpYJKaroIyro cpeny u skosoruueckoro aeduuuta (Dudin, Frolova, Kucherenko, et
al., 2016:8706).

HecomHEHHO, 4TO PKOHOMHMYECKOE Pa3BUTHE KaXIOM KOHKPETHOU CTpaHBI
HANpsSIMYIO 3aBUCUT OT JIEHCTBUI MapjaMeHTa U MPaBUTEIbCTBA 3TOM CTPAHBI, OT TE€X
MPUOPUTETOB, KOTOPbIE MAPJIaMEHT M MPABUTEIBLCTBO OIpPENEIsIET B CBOMX HOpMa-
TUBHBIX aKkTax. [loaToMy m3yueHue 3apy0exHOro OnbITa MO YINPABICHUIO «3€JICHBIMU
(uHaHcamMu» HE0OXoaMMO M BocTpeboBaHo. He oTcTraBarh Ha JECATHIICTHS, a TIOJb-
30BaThCSl HAKOIJICHHBIM 3apyOEKHBIM OIBITOM M CBOEBPEMEHHO YUUTHIBATH OLIUOKHU
HOPMAaTHUBHOTO PETyJHPOBAHMS — TaKOBa JIOJDKHA OBITh 337a4a COBPEMEHHBIX yde-
ueix (Khabrieva, Kurbanov, 2019:112). Beibop crpan mis ucciaemoBanust (Poccus,
EBpomnetickuii Coro3 u Kutait) 0611 00yCIIOBIICH CISAYIONIMMHE IPUYNHAMHU.

B 2015 r. 6putH 3aBepieHbI paObOTHI HAJT Pa3TUIHBIMU MEXTyHAPOIHBIMH CO-
TNIAIIeHNSMH, TAKUMH Kak Ilapmkckoe kamMartumdeckoe cormamenne («COP 21y)
n «lloBectka must OOH u Ilenn ycroiiumBoro passutus Ha nepuoi a0 2030 roma»
(«UN SDGs»). Eppomeiickuii Coro3 cTpeMHTCsi OBITH MHUPOBBIM JIHJEPOM B O0OphOE
C U3BMEHEHUEM KiiuMara U B peanuzauuu [lapuxkckoro cormamenus 2015 r. ITockonb-
Ky M3MEHEHHUE KIIMMaTa BCE Yallle pacCMaTpUBAETCs KakK (DaKTOp pUCKa B OTHOLLICHUH
(vHaHCOBOH CTAaOMILHOCTH, B HacTosmee Bpemss EC cocpenoTounBaeT cBoe BHUMA-
HUE Ha ()MHAHCOBOM CEKTOpPE B CBOMX YCHJIMSX IO OcyIliecTBIeHuto [lapuxckoro co-
TJIAIICHUS ¥ TIOBBIIIICHUIO YCTOMUMBOCTH M KOHKYPEHTOCTIOCOOHOCTH SKOHOMUKH EC
(Gargaro, Wockener, Hauman, 2019).

VYuactaukamu Ilapmxkckoro cornamenus sigisitores 197 ygactHukoB Pamou-
Hoit koHBeHIMU OOH 006 mw3menenun kimmara (PKUK) (193 crpansi-unena OOH,
a taxoke [lanecruna, Huys, OctpoBa Kyka u EC). Ilo nanusim Becemupnoro banka,
HauOOIBIINMU 3arps3HuTensiMu atMochepsl sisitorest Kurait, CHIA, Unaus u Poc-
cusi. Poccust moanucana Ilapmxckoe cornmamenue B 2015 1., HO patudunuposaia
TonbKko 23 centsaops 2019 r. Kutaii u CILIA noanucanu u patuduiupoBaiy coria-
menue B 2016 r., onnako 1 uronst 2017 r. nmpesuaent Jonanba Tpamn 0ObSBHI O BbI-
XOJIE CTpaHbl U3 ITOTO JOKYMEHTA.

Hurne npuBep>keHHOCTH 3elieHbIM (PUHAHCAM HE TPOSBISETCS TaK 3aMETHO,
kak B Kutae, rje nmpaBUTENbCTBO HAAEETCS MCIOIB30BAThH 3€JCHBIC OOIUTAIH JUIS
JOCTHKEHMSI IBYX HEOTJIOKHBIX LI€JIEH: YMEHBIIUTh 3arps3HEHUE, KOTOPOE CAEPKH-
BaeT MPOM3BOJUTEIBHOCTh U YTPOXKAET TpakJaHaM, U 00ECTIEYUTh YCTONUUBBIA POCT

2 Tlapurkckoe corvialieHne coriacHo PamouHol koHBeHIMH 06 u3MeHennu knumara 2015 r. (Paris Agreement
under the United Nations Framework Convention on Climate Change). ITaprkckoe cornaiieHie J0JKHO TPHid-
TH Ha cMeHy Kuorckomy npoTtokoiy 1997 r. o cokpamieHin BEIOPOCOB ITapHUKOBBIX T'a30B B aTMochepy 3eMiH
JUISL TIPOTHBOJICUCTBUSI TJIO0ATFHOMY TIOTEIUICHHIO, JeiicTBHE KoToporo 3akaHumBaeTcs B 2020 r. [apmkckoe
cornamenue O0bu10 puHATO 12 nexabps 2015 r. va 21-it Kondepenmun cropon PKUK (Pamounas koHBeH-
ust OOH 06 u3menennn kmumara, PKUK (UNFCCC)).
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peanproii skoHomukH (Dudin, Frolova, Protopopova, et al. 2019:1704-1713). B 13-i
narunerke, oxparbiBaomei 2016-2020 rr., npaBuTeabcTBO KuTasi BbIABUHYJIO aM-
OMIIMO3HYI0 MHUIIMATHUBY TIO BBITIOJHEHUIO HAIIMOHAIBHBIX 00S3aTENILCTB MO OXpaHe
OKpY>KaloIlel cpe/ibl, HalpaBJICHHBIX Ha COKpAIlleHHe II100aIbHBIX BEIOPOCOB MapHU-
KOBBIX Ta30B U pEIICHHE pa3pyILIUTENLHONW MPOOJIEMBI 3arps3HEHUs] OKpYIKarolei
Cpelbl, B IIEPBYIO OYEPE/b CBA3AHHOM C MCIIOJIIB30BAHUEM YISl U APYI'MX BUIOB HC-
Komaemoro Toruiuea (Sedov, Mattison, 2017).

Poccus moka HaxoaUTCs TOJIBKO B Haydaje MyTH «3€JIEHOT0» (PMHAHCHPOBa-
Hus. 24 nekabps 2018 r. pemenunem npesuauyma Cosera npu [lpesunente PO no
CTPAaTErHYeCKOMY Pa3BUTHIO M HALIMOHAJIBHBIM MpOeKTaM ObL yTBepkaeH [lacmopT
HAIMOHAIBHOTO MpoekTa «DKoiorus»®. B mae 2019 r. IIpaBurensctBo PP yTBep-
JUIIO CBOMM mocTaHoBjIeHHeM «[IpaBuma cyOCHAMPOBAHKS “3eNeHBIX 06muTarmii”y®.
[IunoTHBIE TPOEKTHI «3€JIEHBIM OOJMUTAIUsAM» 3amymeHbl MockoBckoil bupxeit
u llenTpaneabiM 6ankoM P®, ogHako Poccust karactpoduuecku orcraer ot EBpo-
neiickoro Coro3a u Kurtas B cepe mpaBoBOro peryimpoBaHus «3eJeHOro (uHaH-
CUPOBAHHUSI.

Poccus

B Poccun 24 nexabpst 2018 r. pemenuem npesuanyma Cosera npu [Ipesu-
geHre P® mo crparermyeckoMy pa3BUTHIO W HAIlMOHAJIBHBIM  MPOEKTaM
6611 yTBepaKaeH IacniopT HayuonansHozo npoekma «xonoeusy°. A yxe B mae 2019 r.
npaBUTENbCTBO PD yTBepnuino cBouM mocraHoBiieHueM «lIpasuna cybcuouposanus
«3enenvix obnueayuii»® — IlpaBuna IpegocTaBIeHHs CyOCHIMI Ha KOMIIEHCAIHIO 3a-
TparT 1o BBIIIATaM KYMOHHOTO JI0X0/a MO O0JIUTausIM, KOTOPbIC IPEINPUITHS OYIyT
BhbITyckath mocie 1 saBaps 2019 1. B pamkax BHeapenus HAT (Hammydmumx gocTyri-
HBIX TEXHONOTHH). DTO KacaeTcs 00bEKTOB, OKA3IBAIOIINX HETATHBHOE BO3/IEHCTBUE
Ha okpyxaromryto cpeny. Cornmacuo [IpaBunam cyOcuauy KomMnanusMm OyxyT mpezo-
CTaBJIEHBI B CTy4yae, €CJIM peaan3alisi HHBECTUIIMOHHOTO MPOEKTa CIIOCOOCTBYET I0-

8 Opunmanshbiit caifr IpautenscTsa Poccun. Hanmonansubie mpoekxTsl, available at: http://government.ru/
rugovclassifier/848/events/ (Accessed 02 December 2019).

4 Bepesuna E. (2019). IIpaBUTeNbCTBO yTBEPAWIO IIpaBWia CyOCHIMPOBAHUS «3€JIECHBIX OOJIMIaldii».
12.05.2019. OduumanbHeiii caiit Poccuiickoit rasersl, available at: https://rg.ru/2019/05/12/pravitelstvo-
utverdilo-pravila-subsidirovaniia-zelenyh-obligacij.htm (Accessed 01 August 2019).

5> Opummansrerii caitr Tpasutenscta Poccun. Hanmonanbsasie npoekTrr, available at: http://government.ru/
rugovclassifier/848/events/ (Accessed 02 December 2019).

6 TTocTanoBEHHE O MPaBHMIIAX MPEIOCTABICHAS CYOCHIMH POCCHICKMM OpraHM3aIisaM Ha BO3MEIIEHHUE 3aTpaT
Ha BBIIUIATY KYIIOHHOI'O A0XOJa IO O6HI/IFal_II/l$[M, BBIITYIIIEHHBIM B paMKax peain3allii MHBECTULIMOHHBIX IIPO-
€KTOB 10 BHE/IPCHHIO HAMITYYIIHX JOCTYIHBIX TeXHojoruii (mocraHopienne Ne 541 or 30.04.2019 r.) // Odu-
[UAITBHBIA HHTEPHET-TIOPTAI MpaBoBoii nH(popManuu, available at: http://publication.pravo.gov.ru/Document/
View/0001201905060005 (Accessed 12 January 2020).

"Bepesuna E. (2019) IIpaBuTENbCTBO YTBEPAMIO IIPaBWia CyOCHIMPOBAHMS «3€IEHBIX OOJIUIraluii».
12.05.2019. Odwummansueii caiit Poccniickoit ['azersl, available at: https://rg.ru/2019/05/12/pravitelstvo-
utverdilo-pravila-subsidirovaniia-zelenyh-obligacij.htm (Accessed 01 August 2019).
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ATATHOMY JTOCTHKEHHIO TEXHOJOTUYECKMX HOPM JOMYCTUMBIX BHIOPOCOB U cOPOCOB
BBICOKOTOKCHYHBIX BEIIECTB M BEIIECTB, 00JIAJAOIINX KAHIIEPOTEHHBIMU U MyTareH-
HBIMH cBOMcTBaMHU. Cpenu Ipyrux BO3MOMKHBIX Mep TOJIEPKKH OOCYKIArOTCs
JBTOTHBIE CTaBKU MO KpEAWTaM, KOMIEHCAIUS 3aTpaT Ha BEPU(PHUKALNIO U MOHUTO-
PHHT «3€JIEHOrO» CTaTyca GyMmar u Apyrue nocnabnenus’.

OpHako pa3pO3HEHHBIX HOPMATUBHBIX aKTOB HA 3TO TEMY SIBHO HEJOCTATOYHO.
OTO OTMEYAIOT POCCUICKHE yueHble. «XOpOLIMe MUJIOTHI M0 “3eJICHBIM 00JUranusam”
3amy1eHsl MockoBckoi bupxeit u 11b, — otmeuana 1 aBrycra 2019 r. A. JleBarieH-
ko — pykoBojurensb [{entpa Poccus-O9CP PAHXul'C npu IIpesunente PO, — Ho,
K COXKaJICHHIO, MBI TIPbITaéM B CTPEMUTENBHO YXOISIIMA 1moe3. B mupe yxe naBHO
c(hopMHUpOBaHbI JIaHBI OTBETCTBEHHOTO BEJCHMS OM3Heca. MBI Tako#l IjaH celvac
numieM Uit Muaskonompassutus. Kpome Toro, copMrupoBaHbI ONpeieIeHHbIE 0051-
3aTeIbCTBA W CTUMYJIBI JUISI KOMIIAHHA, 9TOOBI OHM MMEIH B CBOEM MOpTderne “3ene-
HbIe oOymramuu” u “3eneHble aknuu »°. C nexadps 2018 r. mo mexadpp 2019 r. Ha
MocKkoBcKo# Oupke ObLT pa3MeIeH Psifl 3EJICHBIX OOTHTaITHI:

1) 19 nexabps 2018 r. B Poccuu nmpou30I110 3HaKOBOE COOBITHE — pa3Meliie-
HUE MEPBOro B CTPaHE BBIMYCKA 3€JEHBIX 00aurauuii komnanuu «Pecypcocbepeoice-
Hue XMAOy. Kak roBoputcst Ha HHBECTULIMOHHOM nopTaiie XMAOQO, komnaHus nep-
Bas BBIyCTUJIA 3€JICHbIE OOJUraluu — JUIsl CO3/IaHUsl MEKMYHUIIUIAIBHOTO TMOJIH-
rona TKO B Hedretoranckom paiione. CymmapHbiii 00beM BbIlTycka paBeH 1,1 mupg
pyOeii.

2) 17 mas 2019 1. xommanus «Poccutickue scenesnvie oopoecuy (PXKI) pazme-
cTHjIa 3eNeHbIe eBpoodmranuu oobemMoM 500 MiTH eBpo, cTaBKo# KymoHa 2,2% u cpo-
koM moramenust 8 ser. Opranuzatopsl pazmenienns — JP Morgan, BTb Kanwuran,
UniCredit. Llenp pasmeniennss — (GUHAHCHPOBaHUE U peHUHAHCHPOBAHUE KPEIUTOB,
NPUBJICYEHHBIX Ha IMOKYIIKY MACCAKUPCKUX M0e3/10B «JlacTouka» 1 371eKTPOBO30B.

3) 15 Hos6ps 2019 rona 6auk «llenmp-uneecmy 3aBeplini pa3MeLIEHUE Ha
MockoBckoii oupske OupkeBbix obnurammii cepurt bO-001P-06 HomuHaNBHOM cTOU-
MocCTbiO 250 mMiiH pyOiieil u cpokoM oOpaiieHusi oJuH rog Ha MOCKOBCKOH Oupke.
[TpuBneyennHsle cpeacTBa OyayT HalpaBiieHbl Ha (PMHAHCUPOBAHUE U PEPUHAHCUPO-
BaHUE KPEAUTOB JUIS pealu3ali dHeProdPEeKTUBHBIX MPOEKTOB, Pa3BUTHS BO300-
HOBJISIEMBIX UCTOYHHKOB SHEPTUHU M SKOJIOTHUECKH YHCTOTO TPAHCTIOPTA.

4) 17 nmexabpst 2019 r. xommanus «Kommepueckasn neosudicumocms PIIK
«l'apanm-Hneecmy 3aBepiimia pa3MenieHne Ha MOCKOBCKOW OWpike BBITycKa OHp-
xkeBbIx obmuranuii cepun 001P-06 Ha obmryro cymmy 500 muH pyOneii. Panee BbI-

8 Oguumansubiii  caiit  PocbusnecKoncantunr (PBK), available at: https://www.rbc.ru/trends/green/
5d6422b19a7947efa673ac48 (Accessed 14 January 2020).

® Opummanereii caiitr PUA Hosoctu, available at: https://ria.ru/20190801/1557053176.html (Accessed 14
January 2020).
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myck oOnuranuii Obut BKitoueH B CerMeHT 3eneHbix obnuranuii Cekropa yCTOHYHBO-
ro pazsutus Mockobckoii 6upxu’?.

OpHako poccuiickMe aHAJUTUKU HACTPOEHBI CKENTUYECKU. DKOHOMUYECKHE
CTaTbM HA 3Ty TEMY M BBIIIYCKH HOBOCTHBIX ar€HTCTB, KaK MPABUJIO, LIUTUPYIOT 3asB-
JICHWE PYKOBOJUTENS TPYIIBI aHAIUTHKOB LleHTpa aHaIMTHKK M (UHAHCOBBIX TEX-
Hosoruii M. T'olixmaHa: «3eeHble HHBECTUIIUN, TO €CTh BIIOKCHUS B (DMHAHCOBBIC
MHCTPYMEHTBI HKOJIOTUYECKUX MPOEKTOB, MOKAa BOCIPUHUMAIOTCS CKOpEe Kak HeKas
OIaroTBOPUTENHLHOCTh. Takue KOMITAHUH, KaK MPaBUIIO, TPEOYIOT 00JIee BHICOKUX H3-
JIepKEK Ha BIJIOKEHHBIN KanuTall IpU peanusanuu npoektoB. [loaromy naxe eciu
OHU BBIXOJAT B IUIIOC IO NPUOBUIBHOCTH, PEHTA0EIbHOCTb HHU3KAa U 3HAYUTEIBHO
MEHbIIE CPEJHEPBIHOYHBIX BO3MOXKHOCTEH JOXOAHOCTU JIaXke HU3KOPHUCKOBBIX BJIO-
xKeHui. Harmpumep, 0HO U3 MUIIOTHBIX pa3MEIIeHUH KOJIOTHYecKoi chepsr — 3e-
nensle obnuranuu PXKJ] B eBpo Ha Moc6upxke npeanonararor 1,28% romosix»™,
VY4auTeiBas, 4YTO TEPBBIC «3€JIEHBIE» OONUTralMM MOSIBHINCH 32 pyOexxom 12 ner
Hazag — B 2008 r. — Poccusi, 1eficTBUTENBbHO, CHIIBHO OTCTAeT B 3TOM BOIIPOCE.

Esponeiickuii Coio3

B nokymentax EC mocratouHo moapoOHO pa3paOOTaHbl KIIFOYEBBIC MOHSTHS,
CBSI3aHHBIC C «3eNeHbIM» (uHaHCcupoBaHueM. Ha BeOcaiite EBponeiickoii Komuccun
JTAaHO TIOHSITHE «3€1eH020 PUHAHCUPOBAHUAY», KOTOPOE, KaK MPaBUIIO, OTHOCUTCS K MPO-
Leccy JOJHKHOTO yueTa SKOJIOTHUECKUX M COLMAIbHBIX COOOpaXCHUW MPU MPUHATUU
MHBECTUIIMOHHBIX PELICHUH, 4TO BEACT K YBEIMYCHUIO WHBECTUIIMH B JOJITOCPOUYHbIE
Y YCTOWYMBBIC BUIBI NEATEIHHOCTH. B 4acTHOCTH, 9KOJIOTHYECKHE COOOpaKEHUS OT-
HOCSITCS K CMSITYEHUIO TTOCIICJICTBII M3MEHEHHS KIIMMaTa M alaliTallii K HAM, a Tak-
Ke K OKpyxaromeil cpere B neiom. ConuanbHble COOOpaKeHUST MOTYT OTHOCHUTBCS
K BOIPOCAaM HEPAaBEHCTBA, NHKIIO3UBHOCTH, TPYAOBBIX OTHOILCHW, NHBECTULIUI B Ye-
noBedeckuid karmtan u coodbmectBa (Dudin et. al., 2016). YnpaBienue rocy1apcTBeH-
HBIMU U YaCTHBIMHU YUYPEXKIECHUSIMU UIPACT OCHOBHYIO POJb B 0OECIEUEHHUU BKIIOYE-
HUS COLMAIIBHBIX M 3KOJIOTMYECKUX COOOpaXXeHUH B MpoLecc NPUHSTUS peleHuid. Bee
mpu KOMROHEHMa — SKOI0SUHeCKUll, COyuanbHulil u ynpaeienyeckui (environmental,
social and governance (ESG)) — sBISIOTCS HEOTHEMIICMBIMH YAaCTSIMH YCTOMIUBOTO
SKOHOMUYECKOTO U (PUHAHCOBOTO PA3BUTHS 2,

B xontekcte nomutuku EC «3eneHbie GUHAHCHD TOHUMAIOTCS KaK (UHAHCHI
JUTSE TIOJIZICPKKH SKOHOMHYECKOTO POCTa MPH OJHOBPEMEHHOM CHIDKEHUH Harpy3Kd
Ha OKPY’KAIOIYI0 CPENy, U C YUETOM COLMAIBHBIX U YIPABICHUECKUX aCIEKTOB. «3e-

10 Opunmanshbiit caift: Investinfra, available at: https:/investinfra.ru/novosti/pervye-zelenye-obligaczii-v-
rossii-cherez-prizmu-rossijskix-i-zarubezhnyx-smi.html (Accessed 15 January 2020).

1 Toitxman M. (2019) 3enenslii ceer «3enensiM» naBecTHnaM B Poccun? // Fusion Media Limited, available
at: https://ru.investing.com/analysis/article-200261971 (Accessed 14 January 2020).

12 O¢punmansheni caitt EBporneiickoit Komuccun. 3enenoe ¢punancuposanue, available at: https://ec.europa.
eu/info/business-economy-euro/banking-and-finance/green-finance_en (Accessed 14 January 2020).
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JeHOoe» (PMHAHCHPOBAHHE TAK)KE BKIIIOUAET B ce0s MPO3pauHOCTh PUCKOB, CBSI3aHHBIX
¢ ¢pakropamu ESG, KkoTOpbIEe MOTYT MOBJIUATH HA (PUHAHCOBYIO CUCTEMY, M CHIDKEHUE
TaKUX PUCKOB MOCPEICTBOM HAAJIEKAIIETr0 yrHpaBieHUs (PUHAHCOBBIMHU M KOPIIOpa-
TUBHBIMHU CyOBEKTaMHU.

Ha moment noanucanus [Mapmxkckoro cornamenusi B EC yxe aeiictBoBain
peanameHmol u OUPEKmusyl 6 cpepe «3e1eH020» PUHAHCUPOBAHUSL:

— Pernament ArenrctBa no kpeautnomy peiitunry (EC) 462/2013 ot 21 mas
2013 r. %3,

— Jupextusa 2009/65/EC ot 13 uronsg 2009 r. o npeaAnpusaTHIX KOJICKTUB-
HOT'O MHBECTUPOBAHUS B IICHHbIE Oymaru;

— Hupextusa 2011/61/EC ot 8 utons 2011 r. 00 ynpaBisiomux ajbTepHa-
TUBHBIMU MHBeCTUIIMOHHBIMU (hormamu (AIFM Directive);

— Jupextusa 2014/65/EC ot 15 mas 2014 1. 0 pblHKax (PMHAHCOBBIX HH-
ctpymertoB (MiFID II Directive);

— Jupextusa 2009/138/EC ot 25 Hos0ps 2009 r. (Solvency II), kotopast ko-
TUGHUIMPYET U TapMOHM3UPYeET npasuia crpaxoBanus EC.

— Ucxonga u3 Ilapuxckoro cornamenust 2015 r. EBponeiickas KoMuccusi B
20162019 rr. BHecna psii U3MEHEHHI B JACWCTBYIOLIME PErJaMEHTBhl U JTUPEKTUBBI
EC u npennoxenuit o mpuHiaTHM HOBbIX persiaMmeHToB W aupektuB EC (Frolova,
Zankovsky, Dudin, 2018:1236).

Beimu npuHSTHIL:

— Pernament (EC) 2016/1011 ot 8 utons 2016 r. 0o ¢hMHAHCOBBIX WHAUKATO-
pax, HCIOJIb3YEeMbIX Y4aCTHUKaMH (PMHAHCOBOTO PHIHKA, U O BHECEHUH MOMPABOK
B Jlupextussr 2008/48/EC n 2014/17/EC u Pernament (EC) Ne 596/2014;

— Jlupextusa (EC) 2016/2341 ot 14 nexadpst 2016 1. 0 mpodeccrnoHaIEHOM
IIEHCHOHHOM 00€CIIEYEHNH,;

— Jupexrusa (EC) 2016/97 ot 20 suBaps 2016 r. o pacnpeneneHiun cTpaxo-
BbIX B3HOCOB (IDD Directive);

— JupextuBa EC 2014/95/EC ot 22 oxts16ps 2014 r. no packpsituto Hedu-
HaHCOBOHW MH(pOpMAITIH.

OnHako psifi pa3pO3HEHHBIX HOPMATUBHBIX aKTOB HE CO3/Ia)l CTPOMHON CHCTEMBI
«3eneHoro» punancupoBanus B EBpormeiickom Coroze. DKOHOMUYECKHI 0003peBaTeih
3. Ilexep oTmeuain, uro, no cnoBaMm X.B. duecrac, 3amecTuTens pyKOBOAUTENS MO BO-
npocaM ycroiurBoro pazputusi «BNP Paribas Asset Management» u coBetHuka EBpo-
MEHCKOM KOMHUCCHH, ONpPENENICHUE «3€JEHBIX» WHBECTULMI PAaBHO3HAYHO CO3/IAHHIO

13 Regulation (EU) No 462/2013 of the European Parliament and of the Council of 21 May 2013 amending
Regulation (EC) No 1060/2009 on credit rating agencies Text with EEA relevance EUR-Lex, available
at: http://data.europa.eu/eli/reg/2013/462/0j (Accessed 30 January 2020).

14 Regulation (EU) 2016/1011 of the European Parliament and of the Council of 8 June 2016 on indices used
as benchmarks in financial instruments and financial contracts or to measure the performance of investment
funds and amending Directives 2008/48/EC and 2014/17/EU and Regulation (EU) No 596/2014 // EUR-Lex,
available at: http://data.europa.eu/eli/reg/2016/1011/0j (Accessed 30 January 2020).

342 AIMUHHUCTPATUBHOE U ®PMUHAHCOBOE ITPABO



Ermakova E.P. RUDN Journal of Law. 2020. 24 (2), 335-352

METPUYECKON CUCTEMBI 21-T0 BeKa: «MHOTOUYHCIICHHBIE KIacCU(UKALUN U HHTEpPIIpeTa-
UK TOTO, YTO SIBJISIETCS «3€JIEHBIMY, COCYIIECTBYIOT cerofns. OTCyTCTBHE Ha/Ie)KHOCTH
W CTaHIApTHU3AIMHU SIBISETCS MPUUMHON TOTO, YTO MHOTHE, OCOOEHHO Ha PO3HHUYHOM
PBIHKE, CKENTUYECKH OTHOCATCS K TOMY, YTO CKPBIBAaeTCs 32 (PMHAHCOBBIMHU MPOTYKTa-
MU, MPOAABAEMBIMHU KaK «3€JIEHbIE»». MHOIMe MHBECTOPBI KPUTHKYIOT MHBECTHIIMOH-
HYIO MHAYCTPUIO U KOMIIAHUM 32 TO, YTO OHU PEKJIAMUPYIOT Ce0s KaK «3EJICHbIC» WU
«yCTOWYMBBIE» 0€3 KaKoro-imbo COrIacoBaHHOIO ONPEAETECHUs TOro, YTO 3TO 3Ha-
YUT. DTO MPUBEJIO K HEKOTOPHIM OUYEBHJIHBIM MAPaJ0KCaM, TAKUM KaK TaK Ha3bIBaeMble
«ycToitunBbIe (POHIBDY, KOTOPbIE HHBECTUPYIOT B HehTera3oBble KOMIAHHH ™.,

Hns peanuzauuy KOHLENIMU YCTOMYMBOM CTpareruu, npenjnoxeHHoil Ila-
prxckum cornamenuem 2015 r., EBponeiickas komuccust B mae 2018 r. npuHsiia uo-
evill [lakem npeonosicerui:

— [IpoexT PernmameHTta o cO34aHUM OCHOBBI [JIsl COAECUCTBHUSI KOHLETILIMU
YCTOWYHMBOTO HHBECTUpOBaHUS («Peciamenma o maxconomuuy (Taxonomy
Regulation))*®. Takcoromus — 9T0 KIacCHDHUKAIMOHHAS CTPYKTYPa, B COOTBETCTBHH
C KOTOPOW MOKHO OIICHUBATh BHJIBI JCSITEIBHOCTH, YTOOBI ONPEICINUTD, SBISIOTCS JIN
OHM 3KOJIOTMYECKH ycToiunBbiMU. CorjacHo mpeanaraeMomy PeriameHTy, 4ToObI
OBITh DKOJOTMYECKH YCTOWYMBBIM, IEATEILHOCTh JOJDKHA COOTBETCTBOBAThH YETHIPEM
omnpezeneHHbM yeaosusim (Townsend, 2019).

— IlpoekT Pernamenrta packpbITisi MH(QOpMALIUU, KaCAIOUIHICS YCTOWYHBBIX
WHBECTHIIMI W PHUCKOB ycToWumBocTH, M m3MmeHeHue J(upektuBol (EC) 2016/2341
(«Peznamenm packpoimus ungpopmayuu» (Disclosure Regulation))’

— IIpoext PernameHnta o BHeCEHMM M3MEHEHHMH B 0a30BBIH pErIaMeHT I10
HHU3KOYTJIEPOHOMY JTAIOHY («Pecnramenm no nuskoyenepoowomy smaiony» (LOW
Carbon Benchmark Regulation))®.

B mapte 2019 r. EBponeiickuii napnameHnT u rocyaapcrBa-uiensl EC goctur-
mu Cornamenust 006 onmyOnukoBaHuKM HOBBIX «[IpaBui 0 TpeOOBaHHSX PACKPBITUS
uH(pOpMaLUHU Ul YCTOMUMBBIX MHBECTULUNA M PUCKOB YCTOMYMBOCTU MOCPEICTBOM

15 peker, E. (2019). What Qualifies as a Green Investment? EU Sets Rules. The Wall Street Journal. Dow
Jones & Company, Inc., available at: https://www.wsj.com/articles/eu-seals-deal-to-create-regulatory-
benchmark-for-green-finance-11576595600 (Accessed 23 January 2020).

16 proposal for a Regulation on the establishment of a framework to facilitate sustainable investment (the
“Taxonomy Regulation”) COM(2018)353/978670.//EUR-Lex, available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?2uri=CELEX%3A52018PC0353 (Accessed 20 January 2020).

17 Proposal for a Regulation on disclosures relating to sustainable investments and sustainability risks and
amending Directive (EU) 2016/2341 (the “Disclosure Regulation”) // EUR-Lex, available at: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52018PC0354 (Accessed 20 January 2020).

18 Proposal for a Regulation amending Regulation (EU) 2016/1011 on low carbon benchmarks and positive
carbon impact benchmarks//COM/2018/355 final. EUR-Lex, available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?2uri=COM%3A2018%3A0355%3AFIN (Accessed 20 January 2020); Piticchio, T. (2019)
The European Commission proposals on “Green” finance and the financial regulators’ initiatives on sustaina-
bility//EU Law Analysis. Expert insight into EU law developments, available at: http://feulawanalysis.
blogspot.com/2019/12/the-european-commission-proposals-on.html (Accessed 30 January 2020).
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“perymupoBanus packpeitusi» (Rules on disclosure requirements for sustainable in-
vestments and sustainability risks via a “disclosure regulation”). B «IIpaBmiax pac-
KPBITHS HH(OpMALUN) ONHUCAHO, KaK YYaCTHUKHM (PUHAHCOBOTO PhIHKA U (PMHAHCOBBIE
KOHCYJIbTAHTBI JIOJDKHBI YYUTHIBATh PUCKH M BO3MOXKHOCTH ESG B cBOMX mpomeccax,
nporeaypax u nomuruke (Davies, Green, 2019).

«IIpaBuna o TpeOOBaHUSIX PACKPHITHS MH(DOPMAIMM» OCHOBAHBI Ha Tpex Oa-
30BBIX NMPHHIUIAX:

1) VYcrpanenue «3eieHol cTUpkm». «3ereHas ctupka» (“Greenwashing”) —
3TO MPEJOCTaBICHUE KOMMaHHEW HEOOOCHOBAHHBIX WJIM BBOSILMX B 3a01y)KIEHUE
YTBEPXKJICHUN OTHOCUTEIBHO XapaKTEPUCTUK YCTOWYMBOCTH M MPEUMYIIECTB MHBE-
CTHLIMOHHOTO MpPOAyKTa. PerynupoBanue pacKpbITHUs WHPOPMALMU HAINPABICHO Ha
YCTPaHEHHUE «3E€JIEHOTO MBIThS» U MapajuleIbHO Ha IMOBBIINICHHE OCBEJOMIIEHHOCTH
(MHAHCOBOTO PHIHKA 00 YCTONYMBOCTH.

2) Hopmarushelii Heritpamuter (Regulatory neutrality). Permament mpemo-
CTaBJISIET MHCTPYMEHTApUi PacKpbeITUS WH(POPMALIUHU, KOTOPBIM JOJKEH OIMHAKOBO
NPUMEHSTHCS Pa3IUYHBIMU OnepaTopaMu (PMHAHCOBOTO phIHKA. EBpormeiickoe 6aH-
KOBCKO€ ympaBiieHHe, EBpormelickoe ymnpaBieHHE MO IICHHBIM OymaraM M pbIHKaM,
EBpomneiickoe ynpaBieHue 10 CTPaXOBaHUIO U TPYIOBBIM MEeHCUSIM 1 OO0beIMHEHHBIN
KoMHTeT EBpOneiickix Haq30pHBIX OPraHOB OYIyT OCYIIECTBISITH MOHUTOPHHI rap-
MOHM3AIMH PACKPBITHI BO BCEX COOTBETCTBYIOIINX CEKTOPAX.

3) Poenoe urposoe nose (Level playing field). Ilpasuna packpertust nH(pOp-
MalMM BKJIFOYAIOT MHBECTHIIMOHHBIC (DOHJIBI, CTPaXOBbIC MHBECTHIIMOHHBIC MPOIYK-
ThI, YaCTHBIC U MPO(ECCUOHANBHBIC NIEHCHUH, YIIPABICHUE WHAUBUIYAIBHBIMU MOPT-
¢ensMu, cTpaxoBble KOHCYIbTAlMU U MHBECTUIIHOHHBIC KOHCYIHTAIUH.

Esponetickas «zenenasn» coenxa (European Green Deal (EGD)) 2019 ..

11 mexabpss 2019 r. Empomeiickas Kommccus mpencrasmia EBponeiickyro
«3eIeHyI0» CIEeNKy'’ — HOBYIO KOHIIEHMIMIO SKOHOMHYECKOTO POCTa, Heldb KOTOPOil
cnenate EBpory mepBbIM KIMMaTHYECKH HEUTpPalIbHBIM KOHTHHEHTOM (climate
neutral continent) x 2050 r. «3erenas coenxka» — 3TO MaKeT Mep, KOTOPBIi JOIKECH
MO3BOJIMTH CBPONCHCKUM IpaXkJlaHaM U MPEINPUSATHIM U3BJICUb BBITOAY H3 «)CHMOl-
4uB020 3enenoeo nepexooay (sustainable green transition), T.e. mepexoa OT KOHIIEI-
MU «YCTOWYMBOTO PA3BUTHSI SKOHOMHUKHM» K KOHICIIUH «3€JICHOW SKOHOMHKI.
Mepsl, conpoBokaaembie JJoposkHOI KapToi, BApHUPYIOTCS OT COKpAIICHUsT BBHIOPO-
COB JI0 MHBECTHIIMI B MEPEOBbIC MCCIEIOBAaHNUS U UHHOBAIIUH, a TAKXKE B COXpaHe-
Hue npupoaHoit cpensl EBpons?’. Kak otmeuan T. OranecsH, «hopManbHO 9TO MOA-
pasymeBaet Boixoa EC Ha HyneBo#l ypoBeHb 3arpsi3HEHHS OKPYXKaroIeil cpeabl, a mo
CYTH MPOEKT HANpaBJIeH Ha TOTAIBHYIO JeKapOOHHU3AIMIO €BPONEHCKON YKOHOMUKH,

19 Tepmun «EBponeiickas “3eneHas” cIeNKa» MOKET OBITh IIEpEBECH HA PYCCKMii fA3bIK U Kak «EBpormeii-
CKUIl 3eIeHbli Kypc» — IPUM. aBTOpa.

20 OdunmansHbl caiit Esponeiickoit Komuccun. 3enenas cienka, available at: https://ec.europa.eu/info/
strategy/priorities-2019-2024/european-green-deal_en (Accessed 14 January 2020).
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TO €CTh MMUHHUMU3AIIUIO MPOMBIIICHHBIX M OBITOBBIX BHIOPOCOB MAapHUKOBBIX Ta30B,
TIPekIe BCETO YIIEKUCIOTO»2,

«3eneHas caeska» MO3BOJIUT MOOMIM30BATh HE MeHee | TpJIH eBpO yCTOMH-
YUBBIX MHBECTULMH B TEYEHHUE CIEAYIOIIEro AecaTuieTus. [lo MHeHNIO aHamuTHKa
C. Moprana, uentp miaHa — co3ganue PoHma cnpapemnuBoro mnepexoaa (Just
Transition Fund (JTF)), nensto KOTOPOTo SBIISIETCS MOOMIIM3AIIHS KalMTajla Ha CyMMY
100 mapa EBpo mocpeacTBoM IpaHTOB, YaCTHBIX MHBECTHIMN W MOAICPKKH EBpo-
neiickoro uHBecTHLMOHHOrO OaHka. IToutn 50 xonkperHsix mep EGD oxBatbiBatoT
MPAaKTUYECKH BCE CEKTOpa SKOHOMUKU. OnHako obemmanHas Pongom nudpa B 7,5 Mipa
€BPO YK€ MOABEPIIIACh KPUTHKE 3@ TO, YTO OHA CIMILIKOM Maja, YTOObl COOTBETCTBO-
BaTh MacmTabam nmpeacTosmeii 3anaan’,

He 3aTparmBasi 5KOHOMHYECKYIO CyTh BONpPOCA, OCTAHOBUMCSI Ha TPABOBBIX
acriektax IvtaHa. [ImaH mpemycMaTpuBaeT MPUHSATHE NIEPBOTO B HCTOPHH 0Oujeespo-
netickoeo 3akona o kiumame (pan-European climate law), koTopbiii MOKET OIPEACTUTh
HarmpaBiieHue pa3BUTHs Bcel skoHoMukn EC Ha Oymymiee. [Ipoekt 3akoHa 0 KimMmare,
no cytu HoBoro Konekca EC o knmumare, gomKkeH ObITh MpeCTaBlieH pa3padoTunKa-
mu mapre 2020 r.

5 nexabps 2019 r. Coser EC npunsin 3akiroueHne o CTPYKType HaJIOroooo-
skenust EC B o0mactu sHepreTku. JTo 3aKI0YeHHE JODKHO ObITh yuTeHO EBpomeii-
CKOM KOMHCCHEH IpU pa3paboTke 0oOlIeeBpOIEeiCKOro 3aKkoHa O KiIumare U pedop-
mupoBanus JupextuBa Cosera 2003/96 / EC ot 27 okts06ps 2003 r. 0 Hanoroo0i10-
xeHun dHeprun. OKugaeTcs, 9To BMECTe ¢ 3aKOHOM O kiuMare B Mapte 2020 r. Oy-
JIET TAKKe MPEACTABIICH NPOCKT «Egponeiickozo knumamuueckozo nakmay (European
Climate Pact (ECP))?.

B HOBBII 001IIEEBPONICHCKHUIT 3aKOH O KJIIMMATE TaKXKe JODKHBI BOUTH YIIOMSI-
HYTBIC BBIIIE « Pecniamenm o makconomuuy, «Pecnamenm packpvimus uHghopmayuuy,
«Peenamenm no HU3K0y21epOOHOMY SMATIOHY Y.

Ecnu Bce 3asBIeHHbBIE MPOEKTHI OYAYT MPEICTaBICHBI, PACCMOTPEHBI U MPH-
HaTel CoBetoM EC, To MOKHO 0uaaTh, 4yTo 3aKoHoAareascTBO EC B cepe perynu-
pOBaHMS «3€JCHBIX (PUHAHCOBY OyJEeT YMOPSJOYEHHO U W30aBJICHO OT MPOOENIOB
W HETOYHOCTEH, CYIIECTBYIOIIMX HA TEKyLIUH MOMEHT. MOXHO NPHUCOECIUHUTHCA
K MHEHHIO eBpOIeHCKuX 0bo3peBareneii o ToM, uTo, EBpomnelickas «3eneHas» crienka
(EGD) siByisieTcst aMOMITMO3HOM |, Ka3aJI0Ch Obl, BCEOXBATHIBAIOIIEH, HO TOJILKO Bpe-
Ms TOKQXET, OKAXETCS JIM 3Ta MOJMTUKA YCIEIIHOW, a €€ MPEAJIOKEHUS YCIIEIIHO
MNPUHATH EBpomapiaMeHTOM U KaKI0H €BPOIEUCKON CTONHIIEH.

2L Turpan Oranecsn. Bonbmas «3enenas» caenka EC // Be6caiit sypuana STImyn. 17 nexa6ps 2019, availa-
ble at: https://stimul.online/articles/sreda/bolshaya-zelenaya-sdelka-es/ (Accessed 16 January 2020).

22 Morgan, S. (2020) Question marks raised over scale of EU’s new climate fund. EURACTIV, available at:
https://www.euractiv.com/section/energy-environment/news/question-marks-raised-over-scale-of-eus-new-
climate-fund/ (Accessed 24 January 2020).

28 Odunmansrbii caift «Bernard Energy», available at: http://bernardenergy.com/lastestdevelopments/
european-green-deal-start-cross-sectoral-revolution/ (Accessed 14 January 2020).
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Kuraii

B 2017 r. IIpomsinuieHHo-kommepueckuid 6ank Kuras (Industrial and Com-
mercial Bank of China), onun u3 rocy1apcTBeHHBIX KOMMEPYECKHX OAHKOB CTPaHBbI
«bonpmioit 4eTBepKM», BRITYCTUI KIMMAaTHYECKYI0 obmuranuio «OUH mosic — oHa
nopora» Ha o0yt cymmy 2,15 mupa gosut. (Dudin, Lyasnikov, Ivashchenko, Frolo-
va, 2017:83). Orto mepBas kiMMatudeckas oonmranus B Kurae, monyduBmias cepTu-
bUKaIMIO KIUMAaTHYECKOH B COOTBETCTBUHM C BHYTPEHHHUMH U MEXITyHApPOIHBIMH
HKOJIOTHUECKUMH cTaHaapTamMu. OHa cTana eIUHCTBEHHOW IO BEJIMYMHE €BPOOOIIHU-
raiyeu, BBITYIIEHHON KUTaCKUMHU 3MUTEHTaMU B TO BpeMsi. BelpyueHHbIE CpeicTBa
JIOJKHBI ObUTM OBITh MCHOJB30BaHbI JJISI SKOJOTMYECKH YHMCTHIX MPOEKTOB, CBS3aH-
HBIX C BO30OHOBJISIEMOW SHEPTUEH, TPAHCIOPTUPOBKOW C HU3KUM COJAEP)KAHUEM YT-
nepoxa u sHeproddpdexrusHocThiO (LI, 2019).

Ionamue «3enenoeoy ¢unancuposanus 66u10 cPopMyInpoBaHo B «PykoBo-
CTBE TI0 CO3JIaHUIO 3eJIeHON (hmHAHCOBOH cucTteMbl» 2016 .2 BBIITYIIICHHOM CEMbIO
muHucTepcTBaMu Kutast n omodpernom ['ocympapctBeHHbIM CoBeToM: «3eneHoe (u-
HAaHCHPOBAHHE OTHOCUTCSI K SKOHOMHYECKOH NEATETLHOCTH, KOTOpas MOACPKUBACT
yIIydllIEeHUE OKpY Karollel cpeibl, KOTopask MOXKET CIPaBUTbCS C M3MEHEHUEM KIIU-
MaTta 4 3((HEKTUBHO UCHOIB30BaTh PECYpChl. JpyrumMu cioBamMH, 3TO MHBECTHUIIMH,
(¢buHaHCHpOBaHME, YIPABICHUWE MPOCKTAMH M YMpPaBICHHE pPHUCKaMH MPOEKTOB,
HAIPaBJICHHBIX Ha OXpaHy OKPYKaIOLIEH Cpeibl, IHEprocOepeKeHne, YUCTYyI0 IHEP-
THIO, 9KOJOTHYECKH YUCTBIM TPAHCHOPT U (PMHAHCOBBIC YCIYTH B OOJIACTH 3€JIEHOTO
CTpOUTENHCTBAY. [l0 MHEHHIO KUTACKUX YYEHBIX, 3TO CaMOe aBTOPUTETHOE Ompeie-
nenue 3enenbix ¢punancos B Kurae (Peng, Lu, Zhou, 2018:95).

B nmexabpe 2017 r. Komuccus mo peryiavpoBaHWIO IeHHBIX Oymar Kwuras
(CSRC) Beimyctimia CtanaapThl [J1s copepkanus U Gpopmara nHGOpMAaIIH, MPECTaB-
JICHHOH B TIOJYTOJIOBBIX M TOJIOBBIX OTUYETAX, MPEICTABICHHBIX JMCTHHIOBBIMU KOMIIa-
HUSIMU. DTH CTaHJAPTHI BKIIOYAIOT TPEOOBAHUSI K KOMITAHUSIM COOOILIATh O COOTBET-
cTByrOIMX Borpocax ESG (3KoI0rnuecknx, CONMalbHBIX U YIPABICHUECKHX KOMIIO-
HEHTaxX yCToi4uBOro pasButus — environmental, social and governance (ESG)) (Ar-
temieva, Ermakova, lvanovskaya, et al. 2019:345). TpeboBanus sBIAIOTCS 00s3aTENb-
HBIMU JI1 OCHOBHBIX 3arpsi3HUTENCH U MPUMEHSIOTCS ISl BCEX IPYTUX KOMITaHUM, 3a-
peructpupoBaHHbIX Ha Oupxke. Oxunaercs, uto Komuccus CSRC BBener tTpeboBanus
JUTS BCEX TIEPEUMCIICHHBIX KOMITAHUI W SMUTEHTOB OOJHMTaIlid TI0 PACKPBITHIO KOJIO-

24 Guiding Opinions of the People's Bank of China, the Ministry of Finance, the National Development and
Reform Commission, the Ministry of Environmental Protection, the China Banking Regulatory Commission,
the China Securities Regulatory Commission and the China Insurance Regulatory Commission on Building a
Green Financial System. Yinfa 2016 Doc Ne 228. English version. Promulgation date: 2016-08-31// Global
China Law, available at: https://www.globalchinalaw.com/documents/f60c13a4-ba38-4fca-90d4-2cae94d2e
080/bilingual (Accessed 02 December 2019).
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TUYECKHUX PUCKOB, CBS3aHHBIX C MX JIEATENBbHOCTHIO, K 2020 T., 1 K TOMY BpEMEHU 3TO
TpeGoBaHNe CTaHET 00A3aTeNbHBIM ISl BCEX MepPEedHCIIEHHBIX KOMIaHH,

K ocnosnvim snemenmam, BXOJAIUM B COJIEpKaHUE TIOHATHS «3elleHble PU-
HaHCB» B KuTae, MOXKHO OTHECTH cliiefyromee: 1) MMIOTHBIC 30HbI 3€JICHOTO (PHHAH-
CHUpOBaHUS, 2) 3€JCHbIE KPEeIuThl, 3) 3elieHble (DOHABI M TOCYIapCTBEHHO-YaCTHBIC
MapTHEPCTBa, 4) 3eJICHbIC IICHHBIE OyMaru, B T.4., 3€JICHbIC OOHIBI, HJTH 3€JICHBIC 00-
JWranuu; 5) 3eleHoe cTpaxoBaHUE, 6) IKOIOTHYECKas KPEAUTHAs TOProOBIIs, 7) KO-
JIOTMYECKHe PUCKU B (pHHAHCOBOI cucTeme®®.

1) nunomuwie 30mnbl 3enenoeo gunancuposanus (Green Finance Pilot Zones):
14 uronst 2017 1. I'ocynapcTBeHHbIM coBeT KuTast npuHsUT pelleHre O CO3AaHuM MU-
JIOTHBIX 30H JJig pedopMbl M WHHOBAIMKA B 00JIACTU 3€JICHOTO (DMHAHCHPOBAHUS
B poBUHLUAX Wixkd13sH, L3saucy, 'yanayH, ['yliwkoy u CHHBIBSH, TOCIIE Yero ObLTu
COCTaBJICHBI OOIIME TUTAHBI JJIs1 KQKIOW MHJIOTHON 30HBI, O00OPEHHBIE CEMbIO MUHU-
CTEpPCTBAMHU.

2) zenenvie kpeoumst (Green Credit): kpeauT sIBISETCS OCHOBOM pacrpejeie-
HUS pecypcoB B ¢uHaHCOBOI cucteme Kuras. Ha HanmonambHOM ypoBHE MpaBOBOE
peryiupoBaHue 3eeHbIX KpenuToB B Kurtae onmupaercs Ha cledyrolue HOpMaTUB-
HBIC aKThI: a) «PyKOBOJCTBO IO CO3/IaHHIO 3€JIeHOM (UHAHCOBOH cuctembl» 2016 r.,
0) YBegomiieHHE O CHCTEME CTATUCTUYECKOTO yUeTa «3elIeHbIX» KpeauTos (Statistical
system) u B) YBenomiieHHE O KJIIOUEBBIX MoKa3aTesiax 3()pPeKTUBHOCTU BHEAPEHUS
«3eneHoro kpeautay (evaluation system) (Wang, Yang, Reisner, Liu, 2019).

3) zenenvle honowi u 2ocydapcmeenno-uacmuvie napmuepcmea (Green Funds
and Public-private Partnerships (PPP)): na HarmonansHOM ypoBHe DOHI MeXaHU3Ma
gucroro pa3sutus (Clean Development Mechanism Fund — CDMF) Munuctepcta
¢unancoB Kurtas mHBecTHpOBan B 0OMIEH CIIOKHOCTH 223 3KOJOTHYECKH YUCTHIX
Y HU3KOYTJICPOIUCTHIX MPOEKTa, KOTOPBIE IMO3BOJIMIIM COKPATUTH BBHIOPOCHI HAa IKBU-
BasieHT 46,5462 MIIH TOHH AMOKCHIA yriepoaa. Ha MecTHOM ypoBHE BO MHOTHX IpO-
BUHIIMSIX M TOPOAAX CO3JaHbl PETMOHANBHBIC (DOHBI AKOJIOTHUECKOTO PA3BUTHUS IS
JanbHenero o3eneHeHus ropoaos. K koniy 2016 r. B Acconuanuu ynpaBlieHus ak-
tuBaMu Kutas Obl1O 3aperucTpupoBaHO B OOIIEH CIIOKHOCTH 265 3eneHbIX (POHI0B.
OpaHaKko OTCYTCTBHE KOMIUIEKCHOTO 3aKOHOJATENbCTBA 0 3eeHbIX ¢onmax u ['UIl Ha
HAIlMOHAJILHOM ypOBHE 3aTpynHseT pa3Butue 3eneHbix ¢onmoB u ['YIT (Frolova,
2019:103).

4) zenenvie yennvie Oymaeu (green bonds): 1o 2015 r. pbIHKA 3€E€HBIX 00JIH-
raiuii B Kutae npaktudecku He cymectBoBasio. Ho yxxe B 2016 r. Kutait BoimycTHI

25 piticchio, T. (2019) The European Commission proposals on “Green” finance and the financial regulators’
initiatives on sustainability // EU Law Analysis. Expert insight into EU law developments, available at:
http://eulawanalysis.blogspot.com/2019/12/the-european-commission-proposals-on.html (Accessed 30 Janu-
ary 2020).

26 O¢umnmansHbIi caitr International Institute of Green Finance, Central University of Finance and Econom-
ics, available at: http://unepinquiry.org/wp-content/uploads/2017/11/China_Green_Finance_Progress_Report_
2017_Summary.pdf (Accessed 18 December 2019).
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3eneHbIX obnuranuii Ha cymmy 238 muipa roaneit (36,2 mapn gosmut. CILIA), uro co-
craBwio 39% mupoBoi smuccuu B 3ToM roay. B 2017 r. Kuraii BeimycTi1 3eeHble
oOnuranuu Ha cymmy 37,1 mupa nomn.; B 2018 r. — Ha cymmy 42,8 mupa Ao
CHIA, 4To yKpenuso MO3UIMH CTPAHBl KAaK BTOPOTO IO BEIMYMHE PHIHKA 3€JICHBIX
obnuramuii B Mupe®’. B HacTosIiee BpeMs IPaBUTENbCTBO Kutas cTpemMurcs ynops-
JOYUTh BHYTPEHHHE PYKOBOSIINE MPUHIIUITBI BBIITYCKa 3€JICHBIX OOMUTAli U MpH-
BECTH UX B COOTBETCTBHE C MEXKTYHAPOJHBIMH CTaHIAPTaAMH.

27 nexabpst 2017 r. bank Kuras u Komuccus mo neHHsIM OymaraM cOBMeCT-
HO BBIMYCTHIN «PyKOBOJSIIME NPUHIIMITBI TIO OIICHKE U MPOBEPKE IKOJIOTMYESCKH YH-
cteix oOnuramuit» (Green Bond Assessment and Verification Guidelines
(Provisional))?®, cosnanmsie mo o6pasiy MexayHapoaHoro CTaHmapTa U cepTH(UKa-
M KnmuMaTudecknx obnmrammit’ (Climate Bonds Standard and  Certification
Scheme) (Jiang, Guo, Gordon-Jones, 2018). HoBsie pykoBOASIIHE IPUHIHAIIBI Oy YT
HaXOIUTHCS O] HaOoieHreM HOBoro «KoMuTera o cTaHAapTHBIM SKOJIOTHYECKUM
o0UranusImM».

5) zenenoe cmpaxosanue (green insurance): B 2013 r. 6butH npUHATHL «PyKo-
BOJSIIIME MHEHHS 10 MWJIOTHOM CXeMe 00S3aTeNbHOr0 CTPaXxOBaHHUS OTBETCTBEHHO-
CTH 3a 3arpsi3HeHHe Ookpyxkaromiei cpeab» 2013 r. (Guiding Opinions on Pilot
Scheme for Compulsory Environmental Pollution Liability Insurance). B oGuueit
cioxHocT 30 nmpoBuHIMI KuTas npucTynuin K OCyIIECTBICHUIO SKCIIEPUMEHTAIIb-
Hbix nporpamM. C uronga 2016 r. npoBuHuuM XoinyHu3siH, ['yanayH u CsMbIHB
YCHEIIHO 3ayCTHIA MAJIOTHBIE CXEMBI JJII CUCTEMBbl CTPaxOBaHUS Ha CIIy4ail Kata-
ctpod. JIBa roga CIycTs BOMPOCHI 3€JIEHOTO CTPAaXOBaHUs ObLUTH BKJIFOUEHBI B HOBBIH
3akoH 00 oxpaHe okpykarorei cpeapl Kuras 2018 r. (Chinese Environmental Law).
9 wrons 2017 r. ObuM omyOMKOBaHEI «PykoBOISAIIME MHEHHS TI0 MUAJIOTHOW CXEMe
00513aTENbHOTO CTPAaXOBaHMs OTBETCTBEHHOCTH 3a 3arps3HEHUE OKPYXKaromei cpe-
ne» 2017 r. (Guiding Opinions on Pilot Scheme for Compulsory Environmental Pol-
lution Liability Insurance)*® (Wiendieck, 2017).

6) mopeosns sxonocuneckumu kpeoumamu (Environmental Credit Trading):
MOJIICP)KUBAET YIPaBJIEHUE PUCKaMU B cpesie (PMHAHCOBOTO PHIHKA ITYyTEM CO3TaHUS
nyOJIMYHOTO, TPO3PAYHOTO0 MEXaHM3Ma OLEHKH U OICHKH DKOJOTHYECKHX H3JIEPIKEK.
[Tocne 3amycka mnana 12-# narunerkun Kutaii mociaenoBaTenbHO BBEN YETHIPE OCHOB-

27 \Whiley, A. (2018) New: China Green Bond Market 2018 Report: HEZEEHEEMH 2018. Climate

Bonds. Feb 28, 2019, available at: https://www.climatebonds.net/2019/02/new-china-green-bond-market-
2018-report-2018-china-cements-position-leading-green (Accessed 12 December 2019).

28 OdunmansHbi caiit: The Central Bank of the People's Republic of China, available at: http://www.pbc.
gov.cn/goutongjiaoliu/113456/113469/3449947/index.html Accessed 11 December 2019).

2 O¢puumansueii caiir: Climate Bonds, available at: https://www.climatebonds.net/certification (Accessed 11
December 2019).

30 Wiendieck, S. (2017) China: Compulsory Environmental Pollution//Rédl & Partner in China, available at:
https://www.roedl.com/insights/newsletter-china/2017-12/china-compulsory-environmental-pollution-insurance
(Accessed 09 December 2019).
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HBIX HKOJIOTHUECKUX KPEIUTa, a IMEHHO: 1) KBOTBI Ha BBIOPOCHI yrieposa, 2) mpasa
Ha 3arps3HeHue, 3) cepTU(HKATHI Ha SHEProcOepekeHNe U UCIOJIb30BaHUE YHEPTUU
u 4) npasa Ha Boay. C 2013 r. KuTail npoBesl NUIOTHYIO TOPTOBJIIO SKOJIOTUYECKUMU
kpenutamu B [lekune, Taupizune, llanxae, Yynnune, Xy0s#, 'yanayne u 1lI>Hb-
wroHe. B 2016 r. o0uue KBOTH B CEMH MPOBUHIMAX M MYHHUIIUTIATUTETAX JOCTUTIIN
1,2 mapn TonH, oxBaTuB 2391 npeanpustue. Cucrema paspelieHuil Ha 3arpsi3HEHHUE
(The pollution permit system) 6bu1a 3amyiieHa B 2016 ., 4T0 MO3BOJSET MPEANIPHUSITH-
SIM ¥ JJaJiee BBITIONHATH CBOM OOSI3aHHOCTH 110 KOHTPOJITIO 32 OOIIMMH BBIOpOCAaMH TO-
CPEICTBOM OrpaHuYeHus u Toproiu. B siuBape 2018 r. 6bu10 BhimyieHo «PykoBo-
CTBO IO YNPABJICHUIO JJISI PETYJIMPOBAHUS CBOCH CHCTEMbI Pa3pelICHUN Ha BBIOPOCHI
sarpsasromux Bemiect» (Guideline to regulate its pollutant emission permit system),
KOTOpOe 06ECcHeunIo KOHTPOIb 3a KaKIBIM BBHIOPOCOM B BO3AYyX, BOAY M MOYBY° .
Ecnn xommanusi moiiMaHa Ha BBIOpOCE 3arps3HSIOMIMX BELIECTB 0e3 paspereHus,
TO €€ MPOU3BOJACTBO MOXKET ObITh MPHUOCTAHOBJICHO MJIM MOJIHOCTBIO, U B COOTBET-
CTBUU ¢ PykoBoAsIIMMM NPUHLMIIAMU €H IPpO3UT WTpad B pazmepe A0 | MIH roa-
He#t (155 000 momn. CIIA).

7) skonocuueckue pucku 6 ¢punancosou cucmeme (Environmental Risks in the
Financial System): B nepuon ¢ 2008 mo 2015 rr. kommeTeHTHbIe Opranbl Kutas BbI-
MyCTUJIM CEPUI0 PYKOBOJCTB TIO PACKPBITHIO dKoJorndeckoir nHpopmanuu. [Tocne
nyOnukamun «PyKoBOACTBa MO CO3JaHUIO 3elieHoM (uHaHCOBOM cuctemb» 2016 r.
packpbITHE dKOJIOTHYecKor nH(popManuu ctano obs3arensHbM. B 2017 1. Komuccus
M0 PETyJIMPOBAHMIO IIEHHBIX Oymar Kurtas mocraHoBmiIa, 4To KIFOUYEBbIE KOMIIAHUH-
3arpsi3HUTENN JTOJDKHBI PACKPBIBATh SKOJIOTHYECKylo nHpopMmarmoo. 3atem B 2018 r.
B OTOT CITUCOK ObUTH TOOABIICHBI IPYTHe KOMIIAHUH, OT KOTOPBIX MOTPeOOBaIH 100
PacKpBITh IKOJOTHYECKYI0 MH(pOpManmio, 1100 OOBSICHUTH OTCYTCTBHE PACKPBITHS
AHAJIOTUYHO YKa3aHUIO «coOmronail win oobscHsin» (comply or explain) va I'onkoHr-
ckoit onmoBoit Ompke. 3arem k 2020 T. Bce KHTalCKWE KOMIIAHWH JOJDKHBI pac-
KPHITh HH(POPMAIIUIO O PUCKAX [T OKPYKAIOIIEH cpepr 2.

3akiouenmne

B cBs3u ¢ M3NOKEHHBIM CIIENyeT MOAUYEPKHYTh, YTO «3eJeH0e» (pruHaHCHPO-
BaHHME OTHOCUTCS K (DUHAHCOBBIM OIEpalUsIM, KOTOPBIC IMOICPKUBAIOT TEPEXO.
K DKOHOMHKE C HU3KUM YPOBHEM BBIOPOCOB yTJIepo/ia B OKPYXKAIOIIYIO Cpey v 00phOy
C U3MEHEeHHEM KimMara. JlugepoM «3ereHoroy» (GMHAHCUPOBAHHS B TIOCIETHHUE TOJIBI
sBisiercst Kurait — na Hero npuxoaurcst 28%, wmu $32 mupa, BeimymeHHbx B 2018 1.
«3eJIeHbIX» obymraryid. [ToHATHE M OCHOBBI MPABOTO PETYIUPOBAHUS «3EJICHBIX» (H-

31 O¢uumaneueii caiit: Xinhua. 2018-01-18, available at: http://www.xinhuanet.com/english/2018-01/18/c_
136904880.htm (Accessed 02 December 2019).

32 McGregor, D. (2018) Where is the e in ESG Disclosure In China? China Water Risk. 16 May, 2018, avail-
able at: http://www.chinawaterrisk.org/resources/analysis-reviews/where-is-the-e-in-esg-disclosure-in-china/
(Accessed 18 December 2019).
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HAHCOB 3aKperuieHbl B «PYKOBOJICTBE IO CO3JJAHUIO 3€JICHON (PMHAHCOBOI CUCTEMBD»
2016 r., BeimyieHHOM ceMblo MuHHcTepcTBaMu Kutas. K oCHOBHBIM 31eMeHTaM,
BXOJISINM B COJIEp )KaHUE MOHATHS «3elieHble puHaHch B Kurtae, otHocsTes: 1) nu-
JIOTHBIE 30HBI 3€JICHOT0 (PMHAHCUPOBAHUS, 2) 3€JICHbIC KPEIUTHI, 3) 3eeHble (OHIbI
Y TOCYJIapCTBEHHO-YaCTHBIE MMAPTHEPCTBA, 4) 3eJeHbIC 1IEHHbIE OyMard, B T.d., 3€Je-
Hble OOHJIBI, WU 3€JICHBIE O0NHranuu; 5) 3eJeHOE CTpaxoBaHue, 6) dKOJorndecKas
KpEeAWTHAs TOPTOBJIsL, 7) SKOJIOTHYECKUE pUCKH B (prHAHCOBOM cucteme. [IpaBuTeib-
crBoM Kuras nponenana 6onpinas padora 1o mpomnarasje uiei 3e1eHoro GuHaHCH-
poBaHus, pa3paboOTKE aKTOB Pa3IMYHOr0 Xapakrepa B chepe peryaupoBaHus 3eJIE€HO-
ro GUHAHCHUPOBAHHUS U 1O OPraHU3AIMH MWIOTHBIX MPOEKTOB PA3INYHOTO TUIIA.

EBpomneiickuii Coro3 Takke CTpEeMHTCS OBITh MHPOBBIM JIHIEPOM B OOphOe
C U3MEHEHUeM Kiaumara u B peanusauuu [lapmwkckoro cornamenus 2015 r. ensrit
psaa pernameHToB M qupekThB EC perynupyer pazaudHble acleKThl «3€JIeHOro» (u-
HaHcupoBaHus. 11 nexadps 2019 r. EBponeiickas Komuccus npencrasuia EBpomneii-
CKYIO «3€JICHYIO» CIEIKY — HOBYIO KOHIICTIIMIO SKOHOMHUYECKOI'0 POCTa, LEeb KOTO-
poit cnenats EBpomy mepBbIM KIUMaTHYECKH HEUTpaJIbHBIM KOHTHUHEHTOM. CaMblii
aMOMIIMO3HBIA MPOEKT yKa3aHHOM Mporpammbl — paspaboTka OO1ieeBporneickoro
3aKOHa O KJmMare (KoJeKca O KJIMMare), IPOeKT KOTOPOro JIOJDKEH OBbITh MpeacTaB-
neH B mapte 2020 r. Poccus noka oTCTaeT OT MUPOBBIX JIMIEPOB IO BOIIPOCY HOpMa-
TUBHOTO PETYJIMPOBAHUS «3€JIEHOr0» (PUHAHCUPOBAHUSI, OJTHAKO MEPBbIC MIATH B ’TOM
HaNpaBJICHUH YK€ CIICIIaHBl.

OpnHako CTpOWHOM M 3aBEPIIEHHONW CUCTEMbl HOPMAaTUBHOIO PEryJIHMpPOBaHUS
«3enenoro» ¢gunancuposanusi Hu B KHP, vu B EC noka He crnoxunocs. OTcyTcTBHE
YETKUX MPUOPUTETOB MPHU OOJIBIIOM KOJUYECTBE TOKYMEHTOB U MPOKJIAMAaLUN MOJIH-
TUYECKOT0 XapaKTepa MEIIAaeT MECTHBIM OpraHaM BJIACTH, OTACJIbHBIM KOMITaHUSM
U MPOCTBIM T'pa)KAaHaM BOCIPHHATH BCE NMPEUMYIIECTBA MOJUTHKH «3€JIEHOT0» (-
HAHCUPOBAHUS U BHEAPUTH €€ Ha mpakTuke. K aToMy cienyer 100aBUTh, YTO OTCYT-
CTBHUE HAJIC)KHOCTH M CTaHAAPTU3ALNH «3EJICHBIX» (PHMHAHCOB SBJISETCS MPUIUHOM TO-
ro, YTO MHOTHE, OCOOCHHO Ha PO3HHUYHOM PBIHKE, CKENTUYECKH OTHOCSTCS K TOMY,
YTO CKpPBIBAETCS 32 (PMHAHCOBBIMH MTPOAYKTAMH, TIPOJIABAEMBIMH KaK «3€JICHBICY.
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Abstract. Corporations of attorneys-at-law (in Russian this term is a synonym to “advocate”
and similar to “lawyer”; it means a legal professional who passed qualification exam and obtained spe-
cial status of a lawyer) in the Russian Federation and the Republic of Korea passed complicated histori-
cal way and now have many common and even universal features, though circumstances of their form-
ing were completely different. In both Russia and Korea lawyers are members of one of the most signif-
icant civil society institutions, which protect rights of their citizens, seeking legal advice or receiving
such advice by other means (for example, when a lawyer was designated by investigator in the Russian
Federation). Attorneys-at-law face challenges in their qualification and practical experience. Candidates
for the status must pass a special test (the qualification exam), but there are some exceptions. One of the
important differences is Korean law on the bar and lawyer activities regulated by the Russian legisla-
tion. If in Russia every candidate for lawyer's status must pass qualification exam without any excep-
tions in terms of experience and previous employment, in the Republic of Korea former prosecutors and
judges have privileged position and are exempted from the examination as appropriate level of their
qualification is presumed. At the same time, in the Russian Federation a candidate for lawyer's status is
a priori jurist what means that he must have higher education in the field of law, while in the Republic
of Korea access to the attorneys’ corporation in open to everyone regardless of the level and profile of
education. However, non-jurist candidates must pass a bar exam. This article provides a comparative-
legal analysis of the development and modern regulation of the legal status of a lawyer in the legislation
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Introduction

The judicial representation existed all around the World in various shapes after
the judicial institutions emerged and society realized need for qualified legal advisers.
Obviously, the vision of the appropriate level of “qualification” and functions of judi-
cial representatives has changed over time, because it is hard to imagine that something
more than ability to read and write was initially required from them. Gradually, the bar
developed from judicial representation and became a corporation of professional and
independent advisers that provide legal assistance to their clients (principals) and pro-
tect their interests both in legal proceedings and in other circumstances.

The bar can rightly be considered one of the oldest and most significant hu-
man rights institutions, which is “based on the human mind and the pursuit of jus-
tice”. Moreover, the right of a person for a defender (a lawyer, not only an adviser
and representative, but also an advocate) has been considered inalienable and natural
since olden times (Stoyanov, 1869:1-2).

Over time, the bar has become a respected community, whose members have
reputation of competent lawyers, carrying out their activities in strict accordance with
the law and corporate ethical principles. Such communities formed both in Russia and
Korea. However, the historical path of the bar associations in these states was quite
thorny.

The bar in Russia emerged from nowhere in 1864 as a result of the judicial re-
form of tsar Alexander Il — at least, the barristers of imperial-era Russia insisted on
such approach to the history of their corporation. “We didn’t come from them, we
didn’t even come from their ashes, we are completely new people, we don’t have any
historical relationship or consistent connection with them, and we are proud of that
fact”, claimed Pavel Potekhin in 1900, denying any connection between post-reform
barristers (primarily attorneys-at-law) and pre-reform scriveners and lawyers (Gessen,
1914:1-2).
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In 1860, Alexander Lokhvitsky (Lokhvitsky, 1860:43-44) noted that the pre-
reform attorneys who were professionally involved in legal services may be condi-
tionally divided into two types. The first one evolved from previously existed scribes
and provided not only “normal” legal assistance to their clients, but also made fake
passports for them and took 1.23 litres of vodka (an old Russian measure “shtof”) or
a few rubles as payment. In the same time the others called themselves “lawyers”
without any real reason and right for it; generally, they had higher education and de-
manded several hundred rubles for drawing up a document. By the way, even in 1820
in governmental papers scriveners were identified as the main culprits of lawsuits and
unfair decisions. Therefore, it was not recommended to entrust them with participa-
tion in proceedings (Solomatin, 2011:185).

In 1864, with the adoption of the Decree on Judicial Statutes, an institute of
attorneys-at-law was established. They were lawyers with clearly regulated activities
and reputation completely different from that of pre-reform scriveners and other so
called “lawyers”. Only persons with a higher education in the field of law were en-
trusted to become an attorney-at-law. In addition, candidates were required to have
employment experience not less than five years in the judicial system on positions
where they had an opportunity to obtain practical knowledge about court proceedings,
or at least five years be candidates for such positions, or be engaged in judicial prac-
tice as assistants of attorneys-at-law.

There were some basic restrictions for candidates. Persons younger than
twenty-five years, foreigners, state officials (even on elected positions), bankrupts as
well as suspects under investigation or those convicted by court sentence and/or those
who had lost status of attorney-at-law had no access to the Bar.

To join the bar association a candidate had to submit an application to the
Council of attorneys-at-law and add all documents characterizing his/her personality,
skills and compliance with law requirements. Acting legislation did not contain any
regulation of qualification exam procedure and personal interview with candidate, so
the Council of attorneys-at-law made decision on every candidate after analyzing the
submitted documents and information they contained?.

Although until 1864 in the Russian Empire there were no lawyers corporation
as an institution close to modern sense (Chabaeva, 2006:175), it should be noted that
judicial representation arose in Russia much earlier and this fact is confirmed in writ-
ten documents from the 15" century (Osadchuk, 2013:82).

In 1917, the bar association and all other forms of representation and rights
advocacy based on the criteria of professionalism were liquidated by the very first
legislative act of the Soviet government ( On the Court Decree) as a bourgeois rem-
nant and a full-fledged “counter-revolutionary class” (Solomatin, 2009:252-253).
However, the judicial representation itself has survived; any Soviet citizen with an

1 Complete collection of laws of the Russian Empire. — The second edition, volume XXXIX, second divi-
sion. SPh: Printing House of His Imperial Majesty’s Chancery, 1867. Pp. 209-214.
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impeccable reputation could enjoy the right to carry out the functions of representa-
tives and defenders in courts (Gavrilov, 2018:65).

Since 1918, the Soviet advocacy has undergone many changes, affecting, in-
ter alia, the legal status of lawyers. At first, lawyers and representatives found them-
selves in the public service as officials with a fixed salary from the state treasury
(Mishina, 2013:76-77). Then, the requirement for two-year experience in the field of
jurisprudence was introduced for the candidates for the respective positions (Kamalo-
va, 2015:13). Finally, with adoption of the USSR law On the Advocacy of the USSR
in November 30, 1979 the higher education also became mandatory and the formation
of the Soviet advocacy was generally completed (Zakharenkov, 2017:12-13). With
some amendments and additions Soviet legislative regulation of the advocacy as legal
profession persisted until July 1, 2002, when the acting Federal Law No. 63 of May
31, 2002, “On Lawyer Activities and the Bar in the Russian Federation came into
force (another semi-official translation is On the Practice of Law and the Legal Pro-
fession in the Russian Federation)”.

The historical path of the bar association in the Republic of Korea was differ-
ent and it is important to underline, that legislation of Korean kingdoms was based on
Chinese law until the end of XIX century. For example, from 1395 to 1905, “The
Great Code of the Ming Empire; with explanations” was in force there — it was
a Chinese criminal code with comments by Korean officials, supplementing some ar-
ticles of the law to better applicability in local conditions (Bourgon, Roux, 2016:21).
Such situation was typical for Korean legislation and fully related to judicial repre-
sentation and rights advocacy.

There is a stereotype in the Korean law science, that residents of Korean states
in the past preferred to avoid participation in court proceeding by any ways. Similar sit-
uation was observed also in Russia before 1864. At the same time, survived documents
show a relatively large number of lawsuits in which the parties defended their civil
rights and property interests. This fact, as noted by South Korean researches, allows to
conclude that there was a wide participation of the citizens in legal proceedings, in
which they were assisted by representatives, some of whom served as scribes (Sim,
2016:136-137). However, judicial representatives were often family members or other
relatives of their client even at the end of the 19" and beginning of the 20" centuries in
Korea and most of them participated in the proceedings only once and did not partici-
pate in such function in other cases (Sim, 2018:84-85).

In 1894-1895, large-scale Gabo Reform took place in Korea. This reform
significantly changed many aspects of social relationships and modified judicial sys-
tem according to the Western standards of court proceedings organization. Although
such standards were adopted by Korean legislation indirectly, not Western states, but
Japan was the main source of “inspiration” for Korean reformers. By this time, Japan
opened itself for external influence and at the same time began to spread its own in-
fluence on neighboring countries, including Korea (Son, 2016:300).
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However, in Korea the bar association did not emerge to modern form until
1905, when the Korean state lost its sovereignty and became a protectorate of the Jap-
anese Empire (Sin, 2008:121). The loss of sovereignty transformed political and legal
life of the state more than national reforms, because Japanese legislation and legal in-
stitutions were intruded. The new Korean association of lawyers was not fully “Kore-
an” not only in legal regulation but also in practice, because since 1909, Japanese
lawyers have gained the right to practice law in Joseon (the Korean kingdom, and lat-
er the puppet “empire” under the complete control by Japan) according rules which
were adopted at the insistence of Japanese administration. It is worth mentioning that
from 1906 to 1908, only twenty Korean lawyers were registered and practiced law in
Korea, half of them studied in Japan, and about a third were retired state officials
(Son, 2016:299)

Only in 1949, when the Korean state was independent for several years but al-
ready divided into antagonistic northern and southern parts, the South Korean Attor-
ney-at-law act was adopted. The first edition of this law was very different from the
acting one and reflected many of the “specific” features of the young Republic.

For example, until 1973, attorneys-at-law did not have any purposes of their
activities set in legislation because the Attorney-at-law act simply established an ap-
propriate legal institution. The attorneys-at-law were obliged to participate in court
proceedings and to deal with other legal issues at the request of a person, or by order
of governmental offices — neither the protection of human rights, nor the independ-
ence of lawyers were mentioned in the law.

In 1973, Article 1 of the Attorney-at-Law Act was amended by including pro-
visions on purposes of the attorneys’ activities; these provisions have not practically
changed their essence until now. So, from 1973 to the present, the South Korean bar
association has two purposes. The are to protect fundamental human rights and to en-
sure social justice, though in fact attorneys-at-law begun actively participate in the
human rights advocacy and public life of the state only in 1988. In the same year
“The Assembly of lawyers for a democratic society” was established and the mission
of the organization was identified; it aimed to provide legal assistance in cases related
to human rights (Tikhonov, Kan, 2011:292).

It is noted in the acting edition of the Attorney-at-Law Act that to achieve
these purposes each lawyer must responsibly fulfill his/her duties and contribute to
maintaining public order and improving the legal system as a whole (article 1).

Fundamentals of a lawyer legal status in the Russian Federation

Russian purposes of the lawyer (hereinafter term “lawyer” will be used to
Russian attorneys-at-law, because as it was mentioned in the abstract these terms are
synonymous in the Russian language) activities significantly differ from Korean ones.
Article 1 of the Federal law on lawyer activities and the bar determines that lawyers
provide qualified legal assistance to protect rights, freedoms and interests (only law-
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ful of course) of their principals as well as to ensure their access to justice. So, despite
the bar is sometimes called the main human rights institution in Russia (Evseenko,
Kopylov, 2017:125), its defending function extends primarily to clients of lawyers
but not to all society. However, it is necessary to note that representatives of the Rus-
sian bar often take an active part in the state's public life, provide legal assistance free
of charge and within the activities of human rights organizations. Consequently the
bar itself is rightfully one of the most important civil society institutions which sup-
ports the rule of law in the state (Belozerova, 2017:49-50).

A lawyer in the Russian Federation is an independent professional legal ad-
viser (Paragraph 1 of Article 2 of the Federal Law on Lawyer Activities and the Bar),
an equal and rightful member of the professional association of lawyers. Every lawyer
in Russia must be a member of the chamber of lawyers in the region of her residence
(federation constituent) which are parts of the Federal Bar As-sociation; national
chamber of lawyers is isolated from the system of state offices civil society institution
(paragraphs 1-2 of article 3, the Federal law on lawyer activities and the bar). A law-
yer has the right to give consultations, draw up documents and represent the interests
of the principal in court proceedings and in state offices. These competences do not
exhaust the list of the lawyer’s rights — Paragraph 2 of Article 2 of the above-
mentioned federal law contains 10 subparagraphs. Moreover, in accordance with Par-
agraph 3 this article a lawyer al-so has the right to provide other types of legal assis-
tance, which are not directly prohibited by law. Thus, the list is open and the legal
provisions under study may be summarized as “a lawyer is entitled to provide any le-
gal assistance, which is not prohibited by law”.

The legal status of a lawyer in the Russian Federation compares favorably
with the ones of other legal professionals regarding the possibility of combining law-
yer activities with other types of activity and employment. A lawyer cannot combine
his/her legal practice with employment in governmental offices of federal and region-
al levels of the state authority in Russia, and in municipal administrations as well
(Paragraph 1 of Article 2 of the above-mentioned federal law). In addition, a lawyer
has no right to have labor relations as an employee apart from employment for scien-
tific, educational and other creative activities. The Code of Professional Ethics of
Lawyers (adopted by the First National Congress of Russian Lawyers on January 31,
2003) clarifies this provision, indicating that lawyers are not entitled to provide legal
services outside lawyer activities. There are exceptions for dispute resolution (as
a mediator or arbitrator, etc.) and participation in charity projects initiated by other
civil society institutions to provide legal assistance without payment. At the same
time, a lawyer has the right to invest funds and dispose of his/her property and real
estate, as well as to derive income from other sources, which are not related to his/her
status (Paragraph 3 of Article 9 of the Code of Professional Ethics of Lawyers). Thus,
a lawyer can engage in entrepreneurial activity if such activity does not involve the
provision of legal assistance, while, for example, a public notary in Russia has no
right to engage in any activity other than scientific, pedagogical and creative (Article
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6 of the Fundamentals of Legislation of the Russian Federation on Notaries, which
was approved by the Supreme Council of the Russian Federation No. 4462-1 of Feb-
ruary 11, 1993). It may be interesting to note, that notaries in Russia have no right to
dispose of their own property for the purpose of systematic profit-making (ex., to
lease real estate (rent)) and violation of such prohibition entails deprivation of the
right to engage in notarial activities?.

It is appropriate here to consider in more detail the term “other creative activi-
ty”. In accordance with the “List of positions and professions of creative workers of
the media and cinematography organizations, television and video crews, theaters,
theater and concert organizations, circuses and other persons involved in the creation
and (or) performance (exhibiting) of arts, features of whose labor activities are regu-
lated by the Labor Code of the Russian Federation” (approved by Decree of the Gov-
ernment of the Russian Federation No. 252 of April 28, 2007) such activities can be
carried out in the respective fields of art by persons working as employees (ballet
dancers, conductors, cameramen, television editors, etc.) and workers (costume de-
signers, pyrotechnics, photographers, etc.). Consequently, since the law contains an
indication of creative activity and specific types of such activity can be determined in
accordance with the mentioned list, a lawyer has the right to combine his/her main
(i.e., lawyer’s) activity with employment under a contract as a photographer in a thea-
ter or a producer on television or in other positions (the list includes almost two hun-
dred positions).

The status of a lawyer may be obtained by Russian and foreign citizens (as
well as stateless persons) who have a higher education in the field of law, received
under a state-accredited educational program, or an academic degree in a legal spe-
cialty (paragraphs 1 and 6 of article 9, the Federal law on lawyer activities and the
bar). However, the legislation does not specify which level of higher legal education
is required to apply for the status of a lawyer. The term “higher education” in the
Russian Federation refers to under-graduate programs (bachelor degree), specialties
(specialist degree), master's programs and training of scientific and pedagogical per-
sonnel (postgraduate studies; Paragraph 1 of article 69 of the Federal Law No. 273 of
December 29, 2012, “On Education in the Russian Federation”). Any of these educa-
tional levels should be considered consistent with the requirements of the Federal
Law on Lawyer Activities and the Bar because there are no clarifications in this law.
Such clarifications can be found in another law, for example, in Paragraph 3 of Arti-
cle 12 of the Federal Law No. 79 of July 27, 2004 On the State Civil Service of the
Russian Federation, which sets the requirement of compulsory higher education not
lower than the level of specialist or master’s degree for applicants for civil service po-
sitions (employment in governmental offices) in the categories of managers, assis-
tants (advisers), specialists of the highest and main groups of civil service posts.

2 The decision of the Constitutional Court of the Russian Federation No. 1523-0O of July 2, 2015.
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It should be noted that lawyer activities in the Russian Federation can be car-
ried out not only by Russian lawyers, but also by lawyers who have received the sta-
tus of a lawyer abroad. To provide legal assistance in Russia, lawyers of a foreign
state must be registered in a special register maintained by the Ministry of Justice of
the Russian Federation (the rules of such assistance are approved by the Ministry of
Justice order No. 151 of July 31, 2012). The registration gives them right to provide
legal assistance in cases involving the legislation of their home state if the state se-
crets of the Russian Federation are not affected (Paragraphs 5 and 6 of Article 2 of the
Federal Law on Lawyer Activities and the Bar).

Current normative regulation of the practice of foreign lawyer activities in
Russia allows, as some authors note, a double interpretation (Vorontsova, 2013: 28).
On the one hand, a foreign lawyer, as a result of his/her registration in Russia, re-
ceives the right to provide legal assistance to his/her clients both on foreign law issues
and in other cases; their status as a lawyer in Russia is confirmed, so their rights must
be identical to those of Russian lawyers. On the other hand, a foreign lawyer can pro-
vide legal assistance only on issues of foreign law thus enjoying the status different
from the status of Russian lawyers. That second interpretation seems to be correct,
but while it does not give rise to contradictions, it can infringe on the rights of per-
sons seeking legal assistance. The client cannot ask for legal assistance only a foreign
lawyer (even if such lawyer speaks the language of legal proceedings and demon-
strates sufficient knowledge of the Russian law), he/she must also find a Russian law-
yer if the case involves legal relations regulated by Russian legislation. At the same
time, a foreign lawyer in Russia can participate in civil and arbitration proceedings as
a representative, for this he/she needs to have appropriate powers and confirm his/her
higher education in the field of law (it must be recognized by the Russian Federation).
These requirements are not necessary if the case is in jurisdiction of justices of the
peace or district courts (article 49 of the Civil Procedure Code of the Russian Federa-
tion and Article 61 of the Arbitration Procedure Code of the Russian Federation).

The applicant for the status of a lawyer must have at least two years of expe-
rience in the legal profession or a traineeship in any law firm from one to two years
(Paragraph 1 of Article 9, Paragraph 1 of Article 28 of the Federal Law on Lawyer
Activities and the Bar). In contrast to the level of higher education, the legislation
specifies types of employment experience in the legal specialty necessary for acquir-
ing the status of a lawyer. These types include rendering services as a judge, lawyer,
assistant of a lawyer, public notary, a lecturer of legal disciplines in professional edu-
cational organizations, educational organizations of higher education and scientific
organizations, as well as positions in state and municipal services, in legal services of
private organizations and in scientific research institutions, if such positions require
a higher legal education (Paragraph 4, Article 9 of the above law).

A person who is recognized as incapable or whose legal capacity was limited
(as the result of mental or other decease) and a person who has a criminal record for
intentional crime cannot be a lawyer in the Russian Federation (Sub-paragraph 2 of
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Paragraph 2 of Article 9 of the above law); however, having a criminal record for un-
intentional crime is not an obstacle to obtaining the status of a lawyer.

Regardless of employment experience, academic degree, previous positions
and any other circumstances, any person applying for the status of a lawyer must pass
a qualification exam, which consists of two parts (computer testing and interview).
However, an academic degree gives the applicant certain advantages — he/she is ex-
empted from the questions during interview in the scientific specialty of his/her dis-
sertation research (Paragraph 7 of Article 2.3 of the Regulation on the Qualification
Exam for Assignment Status of a Lawyer Procedure, approved by the Federal Bar As-
sociation council on April 25, 2003, protocol No. 2).

If the exam was passed successfully, the qualification commission decides on
granting the status of a lawyer, which comes into force on the day the applicant takes
the oath of a lawyer (Article 12 of the Federal Law on Lawyer Activities and the Bar).
Members of the commission are representatives of both the lawyer community and
the state (employees of a regional directorate of the Ministry of Justice, the legislative
(representative) authority of the federation constituency and the judges (Article 33 of
the above law).

A lawyer carrying out his professional activities has some universal powers
which are applicable to all cases of providing legal assistance (individual “special”
powers of a lawyer as a participant in a particular type of court procedure are regulat-
ed by the relevant procedural legislation). Article 6 of the Federal Law on Lawyer
Activities and the Bar set the rights to collect information necessary for the provision
of legal assistance, to interview persons allegedly owning information relevant to the
case in which the lawyer provides legal assistance (but only with the consent of the
respondents), to collect and submit objects and documents that may be recognized as
material and other evidence. In general, a lawyer has the right to take any action that
is necessary to provide legal assistance and which does not violate the legislation; the
list of powers of a lawyer ends with Subparagraph “7”, setting the right to “perform
other actions that are not contrary to law”, so the list is open.

At the same time, a lawyer does not have the right to accept and execute de-
liberately unlawful instructions of the client, accept instructions of the client in case
of a conflict of interest, or act in any way against the interests of the client (an excep-
tion is when a lawyer is aware that his/her client has slandered him-self/herself (Para-
graph 4 of Article 6 of the above law). A lawyer bears responsibility for violation of
these and other prohibitions in accordance with the Code of Professional Ethics of
Lawyers (up to the disbarment) and other regulations, including legislative ones. For
example, a lawyer may be liable under article 310 of the Criminal Code of the Rus-
sian Federation for violating investigation confidentiality and this is just one of many
situations when a lawyer may be punished. In addition, with adoption of the Federal
Law No. 400 of December 2, 2019, there is a new ambiguous rule (which will be en-
acted on March 1, 2021) on the prohibition of judicial representation by disbarred
persons due to the entry into force of a court sentence on an intentional crime (Sub-
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paragraph 4 of Paragraph 1 of Article 17 of the Federal Law on Lawyer Activities and
the Bar), ignoring or improper provision of professional duties by a lawyer, violation
of the rules of the Code of Professional Ethics of Lawyers, illegal use and (or) disclo-
sure of information falling within the concept of professional secrecy of lawyer ac-
tivities or systematic non-compliance with requirements for a lawyer's request (Sub-
paragraphs 1-2.1 of Paragraph 2 of Article 17 of the above law). This new rule not
only strengthens the severity of the disciplinary liability of lawyers, but also forms the
extrajudicial measure of disciplinary liability (disbarment) almost the same as the
criminal punishment of “deprivation of the right to occupy certain positions or engage
in certain activities” (article 47, the Criminal Code of the Russian Federation) that
violates the logic of delineation of these types of legal liability.

A lawyer in the Russian Federation can carry out his/her activities both indi-
vidually (by opening a lawyer’s office for private legal practice) and by joining an as-
sociation (collegium) or firm (bureau), which he/she may establish together with oth-
er lawyers. To set up a lawyer’s office and establish a collegium or bureau a lawyer
must have experience of lawyer activities for three years and more (from March 1,
2020; previously, experience for five years was required; Articles 21-23, the Federal
Law on Lawyer Activities and the Bar). There is the fourth form of organization of
lawyer activities, named legal consultation, which may be established only by a re-
gional chamber of lawyers on the proposal of a regional directorate of the Ministry of
Justice if there is a shortage of lawyers in the corresponding judicial district. The
number of lawyers in such district should be less than two per one federal judge (Ar-
ticle 24, the Federal law on Lawyer Activities and the Bar).

The Russian bar is a self-governing professional community. The state partici-
pation in lawyer activities is minimal and includes, first of all, maintaining the register
of lawyers (Article 14 of the above law), issuing legal practicing certificates to lawyers
(Article 15, ibid) and ensuring accessibility of lawyers’ legal assistance for the people
(by supporting the independence of the legal profession and financing the activities of
lawyers providing legal assistance to citizens of the Russian Federation free of charge
in special cases (for example, provision of free legal assistance to military personnel on
issues related to military service; Paragraph 3 of Article 22 of the Federal Law No. 76
of May 27, 1998 “On the Status of Military Personnel”; Article 3, the Federal Law on
Lawyer Activities and the Bar). The autonomy of the bar is also emphasized by the fact
that state offices (including the Ministry of Justice and its regional directorates) have no
right to disbar a lawyer by their own decision; they need to send a corresponding sub-
mission to the regional chamber of lawyers and only if the chamber does not consider
the request within three months, regional directorate of the Ministry of Justice will gain
the right to initiate disbarment proceedings in court (Paragraph 6 of Article 17 of the
Federal Law on Lawyer Activities and the Bar).
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Fundamentals of a lawyer (an attorney-at-law) legal status
in the Republic of Korea

The legal status of an attorney-at-law in the modern Republic of Korea has
three main features: an attorney-at-law is independent in the performance of his/her
duties due to their status; an attorney-at-law is a priori positioned as a professional in
the field of law; an attorney-at-law acts as a public person (Article 2 of the Attorney-
at-Law Act).

The duties of a lawyer, in a broad sense, include the actions in the framework
of preparation and conduct of court proceedings, participation in administrative (and
any other) proceedings as a representative of the parties, other interested persons or
on behalf of national and local authorities and other state offices (article 3, the Attor-
ney-at-law act).

Persons applying for the status of an attorney-at-law must meet at least one of
the three requirements set in Article 4 of the Attorney-at-Law Act. So, an applicant
needs to undergo specialized studying program at the Judicial Research and Training
Institute after obtaining a higher education degree in the field of law, have experience
of serving as judge or prosecutor, or pass attorney’s exam without obtaining a higher
education degree. It is important to note that any of these requirements is enough for
the candidate to become an attorney-at-law (candidate must also register in the Kore-
an Bar Association).

Persons falling under at least one of ten conditions set in Article 5 of the At-
torney-at-Law Act have no right to become attorneys-at-law. The following are the
most characteristic conditions: (1) sentencing to imprisonment without corrective la-
bor (this measure is considered as a less severe punishment than imprisonment with
corrective labor, and, of course, the death penalty) or a more severe punishment for
committing a crime when a five-year term after the completion of the assigned punish-
ment has not yet expired (Paragraph 1 of Article 5); (2) dismissal by impeachment or
as a result of a disciplinary procedure, or disbarment according the Attorney-at-Law
Act and a five-year period thereafter (Paragraph 4 of Article 5); dismissal here refers
to the previous place of work, including public service; (3) suspension of
a state official from office as a disciplinary measure during the entire term of such
suspension (retirement from service before end of term will not remove this re-
striction (Paragraph 7 of Article 5); (4) deprivation or limitation of legal capacity
(Paragraph 8 of Article 5); (5) bankruptcy (Paragraph 9 of Article 5); (6) perpetual
disbarment according to the Attorney-at-law act (Paragraph 10 of Article 5). Last
condition needs additional comment. According to Article 91 of the Attorney-at-Law
Act an attorney-at-law may be disbarred without the right to restore his/her status in
case of at least two convictions for an intentional crime related to his/her professional
activities with imprisonment without correctional labor or a more severe punishment
or recognition of an attorney-at-law as not appropriate for his professional status after
at least two disciplinary offenses with suspension of powers or more severe penalties.
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In the Attorney-at-Law Act, the South Korean legislator does not concern the
citizenship of attorneys-at-law and candidates for their status. Until 2009, the general
rule was that only a Korean citizen had the right to be an attorney-at-law in the state.
However, on March 3, 2009, the Ministry of Justice announced opening the legal ser-
vices market (Choi, 2009:101) and a few weeks later (on March 25) the Foreign Legal
Consultant Act was adopted (Act No. 9524 of March 25, 2009). As in the Russian
Federation, attorneys-at-law from other states must be registered by the Ministry of
Justice, which confirms their qualifications and issues certificates giving the right to
have legal practice, but only on the issues of the legislation of the state where they re-
ceived status of attorney-at-law. Any foreign attorney-at-law (in other words “foreign
legal consultant”) registered in the Republic of Korea for professional activities has
the right to provide legal services (consultations) on issues of his/her national law and
international agreements of which his home state is a party to, as well as act as a rep-
resentative in cases considered in international arbitration courts (Article 24 of the
Foreign Legal Consultant Act). At the same time, it is important to note that only
a foreign attorney-at-law whose home state has concluded a Free Trade Agreement
with the Republic of Korea or any other agreement aimed at trade liberalization and
its legal sup-port can practice in Korea (Articles 2 and 6 of the Foreign Legal Con-
sultant Act).

The South Korean legislation sets certain rights and obligations that determine
the procedure of professional activities for attorneys-at-law. They have the right to es-
tablish law offices (firms), but if an attorney-at-law who obtained his/her status as
a result of passing the exam wants to exercise this right, he/she must have experience
in the legal specialty (in courts, prosecutor’s offices, public and private law offices
and organizations providing legal services, and some other organizations, including
international ones) for at least six months (Article 21.2 of the Attorney-at-Law Act).
Attorneys-at-law also have the right to hire personnel for their offices whose training
and “other necessary matters” are determined by the Korean Bar Association (Para-
graph 3 of Article 22, ibid). However, hired staff must comply with a number of re-
quirements, including a certain period after serving a sentence of imprisonment with
corrective labor or a more severe punishment (three years in case of conviction to the
actual serving of the sentence and two years to the suspended sentence; Subparagraph
1 of Paragraph 2 of Article 22, ibid) and full legal capacity (Subparagraph 3 of Para-
graph 2 of Article 22, ibid).

The right of attorneys-at-law to advertise their professional activities in news-
papers, magazines, television and radio programs, as well as using computer commu-
nication tools is enshrined in the Attorney-at-Law Act separately. The advertisements
may contain only truthful, correctly formulated (without exaggeration and ambiguous
data) information on the level of education, career, main types of legal assistance pro-
vided by an attorney-at-law and generalized results of such assistance. It is important,
that information from advertisements must not discredit the reputation of other attor-
neys-at-law (Article 23). Additional requirements for advertising and the procedure of
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their publication are established by the Korean Bar Association, which, like the local
bar associations, creates a special commission (committee) that checks the content of
all advertisements placed by attorneys-at-law (Paragraphs 3 and 4 of Article 23).

The obligations of attorneys-at-law defined in the legislation are more numer-
ous and concern both the general principles of the organization of lawyer activities (for
example, the obligation to preserve dignity; an attorney-at-law must not hide truthful in-
formation or make false statements, as well as perform any actions that could damage
their reputation; Article 24). Very specific rules concern obligation to annually provide
legal assistance in the public interest (pro bono assistance; each attorney-at-law is re-
quired to provide legal assistance in the public interest for at least a certain number of
hours per year. Duration, content and procedure of the assistance are regulated by the
Korean Bar Association, local bar association or a governmental office, and an attor-
ney-at-law has no right to avoid this obligation (Article 27 of the Attorney-at-Law Act).
Also, an attorney-at-law must maintain a register of their current (and past) cases, indi-
cating all the basic data, such as the date of the case, the amount of the fee, personal in-
formation of the client and other details (Article 28, ibid).

The Attorney-at-Law Act also provides an extensive list of prohibitions (Arti-
cles 29.2-38), violation of which is the basis for liability up to criminal punishments.
For example, it is forbidden to conduct independent practice in any cases for lawyers
who have received legal status by passing the appropriate exam, if they have less than
six months of experience in the legal profession (Article 31.2). It is also forbidden to
visit courts, investigative offices, correctional and medical institutions to find clients
and impose paid legal assistance (the prohibition applies both to attorneys-at-law and
to their employees and any other third parties acting in the interests of an attorney-at-
law or the firm (Article 35).

It is noteworthy that there is also prohibition to create commercial enterprises or
participate in their activities, as well as hold the positions of a managing partner, direc-
tor of a commercial organization or employ any staff in such an organization. This pro-
hibition applies to attorneys-at-law with a valid status (to ones whose status is suspend-
ed, even if it is disciplinary measure, the prohibition does not apply), but it can be lifted
by the decision of the local bar association (Paragraph 2 of Article 38, ibid). It should
be emphasized that after receiving permission from the local bar association, an attor-
ney-at-law can participate in the activities of only non-legal commercial organizations
(which not provide legal assistance), since the Attorney-at-Law Act sets a separate pro-
hibition on hiring an attorney-at-law by a person who does not have the same status to
open or secure activities of the organization providing legal assistance.

Supervision of compliance with requirements established by law is carried out
by the local bar associations (there are 14 such organizations in Korea) in whose terri-
tory they have practice, the Korean Bar Association and the Ministry of Justice jointly
(Article 39, ibid).

Finally, it is important to underline, that the rights and obligations that charac-
terize the legal status of an attorney-at-law are set not only in the Attorney-at-Law
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Act. As in Russian legislation, certain provisions are also enshrined in other regulato-
ry legal acts. For example, the Criminal Procedure Code of the Republic of Korea
(Act No. 16850 of December 31, 2019) defines, inter alia, the procedure for defense
counsel participation (which can only be an attorney-at-law, although in exceptional
circumstances, by decision of a court, other persons also may act as a defense counsel
(Article 31) in interrogating the suspect and protecting his/her rights during investiga-
tive actions (to make statements and protests, check the interrogation protocol and so
on (Article 243.2).

Conclusion

The modern Russian bar faces difficulties of both external and internal na-
ture (which are related, inter alia, to the interaction of lawyers chambers and con-
flicts between them?®), the internal challenges directly concern the legal status of
a lawyer and guarantees in providing professional activities. For example, in crimi-
nal proceedings, the bar is traditionally considered as an opponent of state law en-
forcement agencies®, however, there is no equality between these opposing parties,
although it should be by virtue of the constitutional norm on the adversarial system
of proceedings with equal rights of the parties (paragraph 3 of article 123, the Con-
stitution of the Russian Federation).

The Constitutional Court of the Russian Federation indicates that mentioned
adversarial system and equal rights involve separation of the function of resolving
a criminal case from the functions of the prosecution and defense, separation of pro-
cedural powers and positioning of the court as an objective and impartial arbitrator °.
Although the procedural powers of the prosecution and defense parties are really di-
vided, the “adversarial” process is almost completely under control by the prosecu-
tion, so the defense faces more or less active, and sometimes even illegal, opposition
of prosecution.

The legal powers of a defense lawyers (attorneys-at-law) in providing legal
assistance are very diverse and include collection and presentation of evidence, invi-
tation of specialists, participation in investigative actions, suggestion to pro-vide in-
vestigative actions and so on (Article 53 of the Criminal Procedure Code of the Rus-
sian Federation). At the same time, investigators as representatives of the prosecution
often ignore lawyers, unreasonably refusing their suggestions and requests (usually,
to interrogate a witness or conduct other investigative actions) and even violating pro-

3 The Federal Bar Association. (2019) Responsible profession and corporation interests, available at:
https://fparf.ru/news/fpa/otvetstvennoe-otnoshenie-k-interesam-professii-i-korporatsii/ (Accessed 20 Novem-
ber 2019).

4 Pilipenko, Yu.S. (2019) Advokatura svoy vybor sdelala [The Bar Has Made Its Choice]. 20.08.2019,
available at: https://fparf.ru/news/fpa/advokatura-svoy-vybor-sdelala (Accessed 25" November 2019.

5 Decision of the Constitutional Court of the Russian Federation No. 18-P of December 8, 2003; Decision of
the Constitutional Court of the Russian Federation No. 13-P of June 29, 2004.
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fessional secrecy of lawyer activities, providing searches and other actions against the
lawyers, which directly contradicts both the law on advocacy and the Criminal Proce-
dure Code®.

In January 2019, the State Assembly of the Republic of Bashkortostan pro-
posed to add phrase “as well as in the activities of a defender in order to obstruct the
implementation of lawyer activities in criminal proceedings” to the article 294 of the
Criminal Code of the Russian Federation’. The authors of the initiative noted that the
current edition of article 294 of the Criminal Code sets the criminal legislative guar-
antee of non-interference in the activities of court, prosecutor, investigator or person
conducting an inquiry, while lawyers are deprived of such security. This fact leads to
an accusatory inclination (in other words — presumption of guilt) in court proceed-
ings and impunity of encroachments on the lawful activities of lawyers®.

Legislative commission of the State Duma considered this initiative and then
advised its authors to refrain it from introducing for voting, since the representatives
of the prosecution and lawyers have different statuses, and “the defender’s powers are
not imperious, they are a set of means to protect rights and lawful interests of clients
and provide them legal assistance in criminal proceedings as it is the procedural func-
tion of a lawyer™. In fact, both the procedural and personal rights of lawyers are
regularly violated sometimes even physical force may be used against lawyers by rep-
resentatives of state offices 1°.

Moreover, although a lawyer is the so-called “special subject” (it means that
a lawyer refers to the number of persons in respect of whom the special order of crim-
inal proceedings is defined in chapter 52 of the Criminal Procedure Code of the Rus-
sian Federation), the immunities and procedural privileges of judges, prosecutors and
other persons are not applicable to lawyers. This circumstance leads to the fact that
lawyers are often prosecuted both for the crimes committed by them, and in cases
where the criminality of their actions is dubious!. For example, a lawyer may be

6 Shuvalova, M. Professionalnye prava advokatov: osnovnye narusheniya | sposoby zashchity [The Profes-
sional Rights of Lawyers: Major Violations and Methods of Defense]. 21.03.2019, available at:
https://www.garant.ru/news/1264584/#sdfootnote2sym/ (Accessed 25 November 2019).

7 Legislative Activities Support System. (2019) Draft of legislative initiative No. 7-768, available at:
https://sozd.duma.gov.ru/bill/7-768/ (Accessed 20 November 2019).

8 Legislative Activities Support System. (2019) Draft of explanatory note for draft of legislative initiative No.
7-768, available at: http://sozd.duma.gov.ru/download/8FF3FE45-F1B5-4817-B412-CC82517BC4D0/ (Ac-
cessed 20 November 2019).

% Legislative Activities Support System. (2019) Draft of conclusion of the Council of legislators commission
on draft of legislative initiative No. 7-768, available at: http://sozd.duma.gov.ru/download/8CDBF4D9-6B92-
44D7-B8D5-E85E5ED2FFOF/ (Accessed 20 November 2019).

10 The Federal Bar Association. (2019) Running along the court corridor ended with the detention of a law-
yer, available at: https://fparf.ru/news/fpa/beg-po-koridoru-suda-zakonchilsya-zaderzhaniem-advokata/ (Ac-
cessed 20 November 2019).

1 Pravo.ru. (2017) Criminal liability of lawyers: from defenders to accused, available at: https:/pravo.ru/
review/view/142170/ (Accessed 25 September 2019).
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prosecuted for an unreasonably high, from the point of view of law enforcement of-
ficers, fee for providing legal assistance?.

In its turn, the Bar of the Republic of Korea also faces some practical “difficul-
ties” and ambiguous legislative decisions. For example, the right of former judges and
prosecutors to obtain the status of an attorney-at-law without confirmation of their qual-
ifications seems controversial. This legislative rule exempts such candidates from addi-
tional exam which may be considered by someone redundant due to their previous posi-
tion and experience; at the same time some scholars criticize presumption of their com-
petence which may hardly be guaranteed in all cases. In this regard, the procedure al-
lowing lawyer activities set in Russian legislation seems more preferable.

The obligation of an attorney-at-law to receive permission to engage in other
paid activities while preserving the practice of law is also ambiguous. Due to the ab-
sence of the unconditional and legislatively set right of attorneys-at-law to combine
certain types of activities, it is impossible to exclude the occurrence of corruption
risks and abuse during approval of such permits.

In addition, the scientific community of the Republic of Korea draws attention
to the problem of the effectiveness and “quality” of legal assistance provided by at-
torneys-at-law, which is often quite low (Cho, 2016:351-352). However, efforts to
overcome the shortcomings of regulation and practice of lawyer activities are carried
out both at the scientific (doctrinal) and legislative levels as shows the analysis of the
bar evolution in the Republic of Korea.
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5 I'IPA?OBOIZ CTATYC AOBOKATA
B POCCMUCKOU ®EAOEPALIMU N PECNYBJIMKE KOPEA:
CPABHUTENbHO-NPABOBOW AHAIN3

H.A. ToopsikoB

Poccuiickuii yHUBEPCUTET APYKObI HAPOIOB
117198, 2. Mocksa, Poccuiickas @edepayus, yn. Muxnyxo-Maxnas, 0. 6

Anpoxkarckue kopnopauuu Poccuiickoit @enepauuu u Pecny6muku Kopes npomnu gocra-
TOYHO CJIOXKHBIH MCTOPHIECKHI TyTh U, XOTA OHU CHOPMHUPOBAINCH B PA3MHYHBIX YCIOBHAX, B HACTO-
si1ee BpeMsi MMEIOT HeMallo o0IuX U Aaxe yHuBepcanbHbIX 4epT. Kak B Poccuiickoii @enepanun, Tak
u B Pecryomuke Kopest anBokaTypa SBIsieTCS OJHUM U3 BaXKHEHIITMX HHCTUTYTOB TPaskIaHCKOTO 001IIIe-
CTBa, OCYIIECTBIISIONINM 3alUTy IIPaB U CBOOO] 4eJIOBEKA U TPaXXJaHUHA, OOPATUBILETOCS K aJBOKATY
3a IOPUAUYECKON MOMOLIBIO JHO0 IOJIYyYaroUlero 3Ty HOMOIIb IO UHBIM OCHOBaHUAM (HaIpumep, MO
Ha3HAuCHHUIO CIIeIOBATeNs WU fo3HaBarelss B Poccuiickoil @enepanun). K anBokaram npeabsaBisioTes
BBICOKHE TPeOOBaHUS B aCTH UX KBaTH(HUKAINH 1 OIBITa MPAKTHIECKO JeaTeNbHOCTH. [IpeTeHaeHTh
Ha IOJIy4eHHe cTaTyca aJBOKaTa JOJDKHBI IPOUTH CleLMAIbHOE UCIIBITaHUE (KBATH(UKALMOHHBINA K-
3aM€H), XOTs M3 3TOr0 IPaBUIIA €CTh U UCKIIOUYEHUS, B UEM COCTOUT OJHO U3 BaJKHBIX OTJIMYUIl KOpel-
CKOT'O 3aKOHOJATENbCTBAa 00 aABOKAaType M aJABOKATCKOM AESITeNbHOCTH OT poccuiickoro. Eciu B Poc-
CHHM MI000H MPETEHAEHT Ha IIOIyYeHHE CTaTyca aJBOKaTa BHE 3aBHCHMOCTH OT €ro OIBITAa M paHee 3a-
HHMAaeMbIX JIOJDKHOCTEH 00s3aH caTh KBanu(UKaMOHHbIH 9k3aMeH, To B PecnyOnuke Kopest ObiBiine
TPOKYPOPHI U CyIbU MMEIOT IPHBUICTHPOBAHHOE MOJOXKEHHE W OCBOOOXKHAIOTCS OT K3aMeHa — JIO-
CTaTOYHOCTh UX KBAIU(UKAIMU mpe3tomupyercs. B To xe Bpems B Poccuiickoit eneparu mpeTeH-
JICHT Ha MOJIyueHHe cTaryca ajBokaTa a Priori sBisieTcss IOPUCTOM, TO €CTh JOJKEH UMETh BbICIIEE
fopuIIIecKoe oopasoBanue, Toraa kak B Pecry6nmke Kopest mocTyn B aqBOKaTCKyr0 KOPHOPALHUIO OT-
KpBIT IS BCEX BHE 3aBUCHUMOCTH OT ypOBHs U Ipoduiist oOpa3oBaHus, HO HE SBIIAIONINECS IOPUCTaMU
NpPETeHAEHTH TOIDKHBI B 00SA3aTEIBHOM TOPSIKE CAATh aJBOKATCKHI ’K3aMeH. B Hacrosmiel craTbe
IPOBOJIUTCS CPABHUTENBHO-NIPABOBOM aHamM3 pa3BUTUS M COBPEMEHHON pEraMeHTalUH IIPaBOBOTO
craryca ajJiBoKaTa B 3aKoHozarenbcTBe Poccuiickoit ®@eneparuu u Pecriyonuku Kopesi, paccmaTpuBa-
I0TCS KaK OTIMYUTEIbHbIE 0COOCHHOCTU 3aKOHOJATENLCTBA Ha3BaHHBIX CTPaH (HEKOTOPbIE U3 KOTOPBIX
OBUIM YITOMSIHYTHI BBIIIIE), TAK U OOIIHUE, TaKe YHUBEPCAJIbHbBIC YepThl. [[pUMEHUTENBHO K KOpeHCKOn
a/IBOKAType aHHOE HCCIIEI0BaHUE SIBJISIETCSI OJHAM U3 IIEPBLIX B OTCUECTBECHHON IOPUIUYECKON HayKe.

KiioueBble ciioBa: aBOKaTypa, aIBOKATCKas AESATENbHOCTh, HCTOPHs aABOKATYPbI, IPABOBOM
CTaTycC aJBOKAaTa, IpaBo3alllUTHas AEATEIbHOCTh

Kouduukt naTepecoB. ABTOp 3asBisieT 00 OTCYTCTBUU KOH(IIMKTA HHTEPECOB.

Jast nuTMpoBaHus:

Hoopsixos JI.A. TlpaBoBoli ctaryc amBokara B Poccuiickoit @enepanuu u PecryOnuke
Kopest: cpaBHuTeNnsHO-TIpaBoBON aHanmu3 // BectHuk Poccuiickoro yHmBepcureTa IpykOBI Hapo-
noB. Cepusi: FOpunmueckue nayku. 2020. T. 24. Ne 2. C. 353-388. DOI: 10.22363/2313-2337-
2020-24-2-353-388.
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BBenenune

HNHCcTUTYT CyneOHOTO MpeCTaBUTENhCTBA IIOBCEMECTHO CYIIECTBOBAN B pas-
JUYHBIX (hOpMax ¢ MOMEHTAa BO3SHHUKHOBEHHS CyIEOHBIX YUPEKICHUH W OCO3HAHUS
00IIecTBOM TOTPEOHOCTH B KBATU(UIIMPOBAHHBIX FOPHUCTAX-TIPEACTABUTEIAX (TIPH
3TOM OYEBHJIHO, YTO BUICHUE HEOOXOAMMOTro YpOBHS KBadu(pUKauuu U GyHKIUH Cy-
neOHOTO MpEeACTaBUTENsI MEHSIOCh, BEb €[Ba JIM MEPBOHAYAIBHO OT HEro TpedoBa-
JIOCh YTO-TMOO0 KpOMe YMEHHSI YNTaTh, MUCATh U BHATHO M3JIaraTb CBOU MbIcin). [1o-
CTEIIEHHO Ha OCHOBE CyJeOHOr0 MpEeACTaBUTEILCTBA Pa3BUIIACh a/IBOKATypa — KOp-
nopanusi npo(ecCuOHANbHBIX M HE3aBHUCHUMBIX COBETHHUKOB, OKa3bIBAIOIIUX FOPUIU-
YEeCKYI0 MOMOIIb JAOBEPUTEISIM U 3AIIULIAIONIMX WX MHTEPEChl Kak B paMmKax CyJIo-
MPOU3BOJICTBA, TaK U B MHBIX OOCTOSTEILCTBAX.

AJBOKaTypa MOKET CIPaBEIINBO CYMTATHCS OJHUM U3 IPEBHEHIINX M HAOO-
Jiee 3HAYUMBIX MMPaBO3AIIUTHBIX COIMATLHBIX HHCTHTYTOB, «OCHOBAaHHBIM Ha YEJIOBE-
YEeCKOM pa3yMe M CTPEMJICHHHM K CHpPaBEJIUBOCTH», NMPUYEM IPABO HA 3AIIUTHHKA
(amBOKaTa, HE TOJIBKO COBETHUKA M MPEICTABUTENS, HO U MPABO3aCTYHHUKA) U3/IaBHA
noJiaracTcs HEOTUYKIaeMbIM U €CTEeCTBEHHBIM (Stoyanov, 1869:1-2).

C TeueHueM BpPEMEHM a/IBOKATypa cTaja yBa)kaeMbIM COOOILIECTBOM, YJIEHbI
KOTOPOT0 MMEIOT PEMyTalUI0 KOMIETEHTHBIX MPABOBEIOB, OCYIIECTBIISIFOIINX CBOIO
JIESITEIBHOCTh B CTPOTOM COOTBETCTBUHU C 3aKOHOM U KOPIIOPATUBHBIMU ATHYECKUMU
npunuunamu. ChopmupoBanuch Takue cooOuiectBa Takxe B Poccuiickoit denepa-
uuu u Pecmybninke Kopee, onHako B 00erx 3THUX cTpaHaX UCTOPUYECKUH MyTh aBO-
KaTypbl ObUT BEChbMa TEPHUCT.

B Poccum agBokarypa Bo3HuKIa B 1864 roay B pesynbrare cynedHou pedop-
Mbl Anekcanjapa [l — mo kpaiiHel Mepe, Ha TaKOM TMOJX0JI€ K UCTOPUH aJIBOKATYPHI
HaCcTanBaJIl CaMM aABOKAaThl uMIepckoil Poccun. «Mbl HapOOWINCh HE U3 HUX, MBI
JTa’ke HE TPOM3OILIN U3 TeTJia UX, Mbl COBCEM HOBBIC JIFOM, HU UCTOPUYECKOTO POJI-
CTBa, HU IOCJEI0BATEIIbHON CBSI3U C HUMU HE MMEEM, Y€M M MOXKEM TOPAUTHCA»,
yrBepxkaan [1.A. ITorexun B 1900 romy, OTKa3biBasCh OT POJCTBA MOPEPOPMEHHBIX
a/IBOKATOB (MpeXJie BCEro MPUCSKHBIX MOBEPEHHBIX) C 10Pe(POPMEHHBIMH CTPSIMYU-
mu 1 oBepenubivu (Gessen, 1914:1-2).

B 1860 roay A.B. Jloxsumkwuii (Lokhvitsky, 1860:43-44) ormedai, 4ro 10-
pedopMeHHBIE TTOBEpEHHBIC, 3aHUMABIIIHECS CTPSITIECTBOM MPOodhecCHoHaTFHO, MOT-
71 OBITH YCIIOBHO pa3fefieHbl Ha JBa BHIA: MEPBBIC MPOMCXOAWUIN OT paHee CyIIe-
CTBOBABIINX MOJBIYNX U Opajyl «I0 ABYTPUBEHHOMY U IITO(}Y BOJIKHU 32 COYMHEHHE
POCHOBI, TI0 MATH U AECATH LENKOBBIX 3a (haNbUIMBBIN MACIOPT» W OKa3bIBaBIINE
MpoYre YCIyTH COMHUTEIHHOTO CBOMCTBA M KayecTBa, TOTAA KaK BTOPbIE HA3bIBAIU
«ce0si TPOMKUM UMEHEM a/IBOKaTOB — HEU3BECTHO IO KaKOMY IIpaBy U Ha KaKOM OC-
HOBaHHMM», OpajiM 3a COCTaBIEHHE OyMar «Io HECKOJbKY COT pyOuei» u mo Oonblueit
JacTH MMeEJH Bbiciiee oOpaszoBanue. Ilpu stom yxe B 1820 romy crpsmuue maxe
B T'OCYJapCTBEHHBIX JOKYMEHTaX OMpEIeNsNCh KaK OCHOBHbIE BUHOBHHKHU CYJe0-
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HBIX TsDKO M HECIIpaBeIJIMBBIX PEIICHUM, B CBSI3U C YeM HE PEKOMEHI0BAJIOCh JOBE-
psate uM Benenue aen (Solomatin, 2011:185).

B 1864 rony ¢ npunatuem YupexaeHus CyleOHBIX YCTaHOBJIEHHH ObLI co-
3[1aH UHCTHUTYT MPUCSHKHBIX TTOBEPEHHBIX — IOPHCTOB, Ubsl JESTEIHHOCTD ObLIAa YETKO
periaMeHTHpOBaHa, a MOJyYeHHAs! BCKOPE PeMyTalysl pa3uTeNbHO OTIMYANIAch OT Ta-
KOBOW y JOpe(OpMEHHBIX CTPAMYMUX U MPOUYUX «aJBOKATOB». lIpMCSIKHBIMU TIOBe-
PEHHBIMU MOTJIM CTaTh JIMIA, UMEIOIIUE BBICIIEE IOPUIMYECKOE 00pa3oBaHHe, U KO-
TOpBIE IIPOCITYKUJIM HE MEHEE TISITH JIET IO CyJJe0HOMY BEIOMCTBY B TaKUX JIOJKHO-
CTSIX, IPU UCIIPABIEHUU KOTOPBIX MOTJIM MPUOOPECTH MPAKTUYECKUE 3HAHUS B MPO-
M3BOJICTBE CYJICOHBIX JIEJI, WIIM TaK)K€ HE MEHEE IIATH JIET COCTOSUIM KaHAuIaTaMHu Ha
JOJKHOCTH MO CyJIeOHOMY BEIOMCTBY, WJIM € 3aHUMAJIMCh CyJIeOHOM MpaKTUKON
MOJT PYKOBOJICTBOM TPHUCSKHBIX MTOBEPEHHBIX B KAYECTBE WX MIOMOIITHUKOBY.

He momyckanuch B KOPIOpannio NPUCSHKHBIX MOBEPEHHBIX, IIOMUMO TPOYHUX,
JMIA, He JOCTUTIIHNE JIBAALATH TISTH JIET, UMEIOIIe HHOCTPAHHOE MOJIIAHCTBO, 3a-
HUMAIOIINE JIOJHDKHOCTH Ha TOCYAAapCTBEHHOW Ciry’kOe (B TOM 4ucie W BBHIOOpHEIE),
HaXOJISIIIHECs IO/ CIEACTBUEM WIIM OCYXJICHHBIE IPUTOBOPOM Cy/a, OaHKPOTEHI, a PaB-
HO ¥ MCKJIIOUYEHHBIE U3 YKCIIa IPUCSHKHBIX TOBEPEHHBIX.

Kanaunar, xenaromuii cTaTh NPUCSHKHBIM MTOBEPEHHBIM, JOJDKEH OBbLIT MOJATh
3asBiieHue B COBET MPUCSKHBIX MMOBEPEHHBIX, MPUIIOKUB K 3asBIICHUIO TaKXKE JOKY-
MEHTBI, TOATBEPKIAIONIIE, YTO OH, KaHIUIAT, OTBEYAET BCEM MPEIbIBISIEMbIM 3aK0-
HOM TpeboBanusM. [Ipoueaypa KBaTu(pHUKaLMOHHOTO 3K3aMEHA 3aKOHOM IIPEyCMOT-
peHa He OblTa, Kak HEe TPeOOBAIOCH M JIMYHOE coOeceqoBaHNe C KaHAUIATOM — pPe-
nieHne npuHUMaioch COBETOM MPHUCSDKHBIX TMMOBEPEHHBIX Ha OCHOBE aHAlM3a IMpeJ-
CTaBJIEHHBIX JIOKYMEHTOB U CBEJICHHIA, CONEPIKAIIMXCA B 3aSBICHUN >,

Xots 10 1864 rojia B pOCCHIICKOM TOCYAapCTBE aJIBOKATYPhI KaK MHCTUTYTA
B OJIM3KOM COBPEMEHHOMY TOHUMaHWM (akTudecku He cymectBoBaio (Chabaeva,
2006:175), HEnB3s1 HE OTMETHTH, YTO CyJeOHOE MPEICTaBUTEILCTBO BO3HUKIIO B Poc-
CHM TOpPAa3I0 paHbIlIe, YTO HAXOIHUT MOATBEPKICHHWE B MUCHMEHHBIX JOKYMEHTaX
HauuHas ¢ XV Beka (Osadchuk, 2013:82).

B 1917 roay cymecTBoBaBIiast Koprnopauus rnpodeccuoHaaIbHbIX IOPHCTOB-
IpeJcTaBuTeNe U Bce OCTalIbHble OCHOBAHHBIE Ha MpoeccuoHanu3Me (popMbl npe-
CTaBUTEIHCTBA M TPABO3aCTYIMHUYECTBA OBUTN JIMKBUAMPOBAHBI TIEPBBIM )K€ 3aKOHO-
JATeNIbHBIM aKTOM coBeTckoil Biactu ([lexkpetom «O cyne») xak Oypikya3Has «ia-
BOYKa» W TOJIHOIICHHOE «KOHTPPEBOJIONMOHHOE cocioBue» (Solomatin, 2009:252—
253). OgHako camo 1o cebe cyaeOHOe MPEeACTaBUTEIBLCTBO COXPAHMIIOCh — TEIeph
(GYHKIMU TpeAcTaBUTENeH W MPaBO3aCTYyITHUKOB MOTJIM OCYIIECTBISTH JIHOOBIE CO-
BETCKHE Tpaxk/aHe, uMeronue 0esynpeunyto penyranuto (Gavrilov, 2018:65).

C 1918 roma coBeTckas aBoKaTypa mperepresia MHOKECTBO U3MEHEHUH, 3a-
TPOHYBIIMX B TOM YHUCIIC U TIPABOBOM CTaTyc aaBokaroB. CHavyasia 3alUTHUKU U TIpe-

13 Tlonmoe cobpanue 3akoHoB Poccwmiickoii Umnepun. — Cobpanue Bropoe, Tom XXXIX, OTIeneHne BTOpoe.
CI16: Tumorpacdus 11 Otnenenus CobecrBennoit E.M.B. Kannenspun, 1867. 209-214.
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CTaBUTENIM OKA3aJIUCh HAa TOCYJApPCTBEHHON CIy>KO€ B KayeCTBE JOJKHOCTHBIX JIHI]
¢ uxcupoBanHoil 3apaboTHOI ruiatoit u3 kasuel (Mishina, 2013:76-77), 3atem K mipe-
TEH/IEHTaM Ha 3aMEIIEHHE COOTBETCTBYIOIIMX JOJDKHOCTEN OBIJIO MPEIbsSBICHO Tpe-
OoBaHWE O JIBYXTOJUYHOM CTake paboThl B oOmactu topucnpyneHimu (Kamalova,
2015:13), a ¢ 30 HOs10ps 1979 rona, xorma O6but mpuHAT 3akoH CCCP «O06 agBokaTy-
pe CCCPy», crano 00s3aTeIbHBIM M HAJIMYHE BBICIIETO 00pa30BaHMs, BMECTE C YeM
(bopMUpOBaHUE COBETCKOW aJBOKATypsl ObUIO B IienoM 3aBepiieHo (Zakharenkov,
2017:12—13). C oTae/bHBIMH M3MCHECHUSMHU W JIOTIOJTHCHUSMHU CJIOKHMBILICECS B CO-
BETCKOE BpEMs 3aKOHOJATEIbHOE PEryJIMpOBaHHE AJBOKATCKOW AESTENBbHOCTU CO-
XpaHsuiock BIIOTh 10 1 uronst 2002 roja, Korjaa BCTYNWI B CHUILY HbIHE I€MCTBYIOIIMIMA
®enepanbhbiii 3akoH OT 31.05.2002 Ne 63-D3 «O06 agBOKATCKO NEATSITBHOCTH U al-
BoKkatype B Poccuiickoit denepanum.

WNuaue ncropudeckuil MyTh aJBOKaTypsl ckiaasiBaics B Kopee, rae 3akoHo-
JIATEJIbCTBO MECTHBIX KHSKECTB M KOPOJIEBCTB BIUIOTH 10 KOHIA XIX Beka OCHOBBI-
BaJIOCh HAa KUTaiickoM TipaBe (Hampumep, ¢ 1395 roma mo 1905 rox B KOpOJEBCTBE
JeVCTBOBAN «Benmukuii KoJeKCc umIepud MUH; ¢ MOACHEHUAMMWY, MPEICTABISIBIIAN
co00i KUTAWCKHI YTrOJOBHBIM KOJEKC C KOMMEHTApUSIMH KOPEHCKHUX YMHOBHHKOB,
JOTIONTHSIOIIMMH OTJENIbHBIC CTaTbU 3aKOHA JUIS MX OOJBIIEr0 COOTBETCTBHUS MECT-
HbeIM ycnoBusiM (Bourgon, Roux, 2016:21)), uTo B monHO#M Mepe Kacaiaoch TaKke Cy-
JIeOHOT 0 MPEJCTAaBUTEIHCTBA U MTPABO3aCTyTHUUECTBA.

B kopeiickoil Hayke CyIIECTBYET CTEPEOTHII, YTO >KUTEJIM HEKOrJa pacroJa-
raBmmxcs Ha KopeiickoM ToIyocTpoBEe TroCyapCcTB MPEANOYNTAII BCEMH BO3MOXK-
HBIMH CTIOCO0aMH M30eraTh yuacTHs B CyIeOHBIX pa3OuparenbcTBax (Kak, HalpuMmep,
310 ObTO U B Poccum mo 1864 roga). OmHako COXpaHMBIIUECS JOKYMEHTBHI CBHJIC-
TEJNBCTBYIOT O CPAaBHUTEIHHO OOJIBIIOM YHCIIE CyIeOHBIX MPOIECCOB, B paMKaX KOTO-
PBIX CTOPOHBI OTCTAaUBAIM B TOM YHUCJIE CBOM I'Pa)</JIaHCKHE MPaBa U UMYILECTBEHHbIE
UHTEPECHl. DTO, KAK OTMEYAETCs B FOKHOKOPEHCKUX MCCIEA0BAaHUAX, MTO3BOJISET ClIe-
JaTh BBIBOJI O IIMPOKOM YYaCTUHU HACEJIEHUS B CYIOMPOU3BOJACTBE, B KOTOPOM I'pak-
JlaHaM OKa3bIBaJIM COJIEHCTBUE OOYUYCHHBIC IPaMOTe U MMEBIIME OOIIee MpeaCTaBIIe-
HUE O 3aKOHOJATENIbCTBE CyJCOHbIC MPEICTAaBUTENIM, YaCTh M3 KOTOPBIX CIIyXKHUJa
nuciamu (Sim, 2016:136-137). Ilpu stom emnie B konne XIX — nauvane XX BekoB
B Kopee B kauecTBe CyneOHBIX MpEICTaBUTENEH JIMIla HEPEIKO BBICTYIATH YJICHBI
CEeMBH TSKYIIETOCS JIMIA WIA WHBIE POJICTBEHHUKH, MPUYEM OOJIBITUHCTBO M3 HUX
Y4acTBOBAJIO B pa30HpaTenabCcTBE TOJIBKO MO OAHOMY Jely U Oosee mogo0Hy0 QyHK-
IIUIO B MHBIX JIeJIaX He BBINOIHIO (Sim, 2018:84-85).

B 1894-1895 rogax B Kopee mpoBoaminch MacmradHble pedopmbl, H3BECT-
HBIe KaK pedopmbl Kabo (Z2) u bluemu (20| 7§%). O1i pedopMbI CyIIeCTBEHHO U3-
MEHHJI MHOTHE CTOPOHBI )KM3HU KOPEHCKOTro O0IecTBa, 3aTPOHYB H CyIeOHYIO CH-
CTeMy, KOTopasi B HEKOTOPOH CTeneHu MpuOIM3HUiIach K 3amaJHbIM oOpas3nam (XOTs
U ONOCPEIOBAHHO — OCHOBHBIM HMCTOYHUKOM «BJOXHOBEHMS» JJIsi KOPEUCKHUX pe-
¢dopmaTopoB Obl1a AMOHMS, K TOMY BPEMEHHU YK€ OTKPBIBIIASCS BHEUTHEMY BIMSHHUIO
U 320/IHO HayaBIlIasi PacHpOCTPAHATh CBOE COOCTBEHHOE BIIMSHHE Ha Oyn3iekalnue
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CTpaHbl, Cpean KOTOphIX Obuta 1 Kopest) opranuszanuu cy1onpou3BojacTBa ¢ 060co0-
JICHHEM MHCTHTYTOB ITPOKYpaTypbl U aaBokatypsl (Son, 2016:300).

OpHako B OJM3KOM COBpPEMEHHOMY BUJY aJBOKaTypa Bo3HHMKiIa B Kopee
tonbko B 1905 roay, Korna Kopeickoe rocyIapcTBO YTPATHIO CYBEPEHUTET U CTAJO
npotekropaTtoM Snonckor umrepun (Sin, 2008:121), 4To cunbHEe COOCTBEHHBIX pe-
¢dbopM OTpa3mwiioch KaK Ha IMOJUTHYECKOW, TaK M Ha MPABOBOM XH3HH CTpPaHbI, IO-
CKOJIbKY SIIMIOHCKOE 3aKOHOAATEIbCTBO IOCJIEJOBATEIBHO CTAJNO BHEAPATHCA HA KO-
peiickoii Tepputopun. Bripouem, coOOCTBEHHO «KOpEMCKOW» Takasi alBOKaTypa MOXKET
ObITH COUTEHa JHIIL YCIOBHO — ¢ 1909 roma simoHCKHE IOPUCTHI MOJYYMIIM MPABO
BECTHU aJ[BOKATCKYIO MPAaKTUKY B YocoHe (KOpEWCKOM KOPOJIEBCTBE, a MO3Ke U Mapu-
OHETOYHON «HMMIIEPUI», HAXOAUBIIEHCS B TMOCJIEIHUE TOJbl CBOCTO CYIIECTBOBAHUS
MOJI TIOJTHBIM KOHTpoJIeM SIMOHWHM) B COOTBETCTBUU C BHOBb YCTAHOBJICHHBIM II0
HACTOSIHUIO SITTOHCKON aJIMUHUCTPALMA HOPMATHUBHBIM PETryJIHpPOBAHHEM FOPUIUAYC-
ckoit aesitenbHOCTU Ha Kopelickom nmonyoctpose. [lokazarensno, uro ¢ 1906 mo 1908
roasl B Kopee ObUTO 3aperucTpUpOBaHO M 3aHUMANIOCh MPAKTHKOW BCErO JIBAILATh
a/IBOKAaTOB-KOPEHIIEeB, U3 KOTOPHIX MOJIOBHHA MPOILIA COOTBETCTBYIOIIEE OOyUeHHE
B SIMOHMHU, @ OKOJIO TPETH ObUIO OTCTAaBHBIMH I'OCYaPCTBEHHBIMH CilyKaiumu (Son,
2016:299).

Tonpko B 1949 rony, korma Koperckoe rocyJapcTBO HECKOJIBKO JIET KakK 00-
peslo HEe3aBUCUMOCTb, HO YXK€ OBbLJIO Pa3/ieleHO Ha aHTATOHUCTUYECKHE CEBEPHYIO
Y IOKHYIO YacTh, ObuT mpuHAT 3akoH PecrmyOnmku Kopest 06 amBokarype (manee —
3akoH 00 anBokatype; HZALE, No 63, Al 1949.11.7). [lepBas penakiusi 3TOro OX-
HOKOPEHUCKOro 3aKOHA Pa3sUTEIbHO OTIMYAIAch OT COBPEMEHHON U OTpakaja MHOTHE
«crienupudecKre» 4epThl Moo PecyOmukn.

Hanpumep, 1o 1973 rona y aaBokaToB He ObLIO KaK TAKOBBIX LIEJIECH JesTEb-
HOCTH, a 3aKOH 00 a/JIBOKaType MPOCTO Y4pekaall COOTBETCTBYIOIINI MPaBOBOIl MH-
cTUTYT 0e3 Kakoro-nubo mnenenoiaranus. Ha agBokaToB Bo3naraigach 00S3aHHOCTD
Y4acTBOBaTh B CyJIEOHBIX Pa30MpaTENbCTBAX W 3aHUMATHCS WHBIMH IPAaBOBBIMHU BO-
pOCaMy MO 3asiBICHHIO JIUIA, JTUOO0 MO PACTIOPSHKEHHUIO TOCYIAapPCTBEHHBIX OPraHOB
() — um o 3amMTe MpaB YEIOBEKA, HU O HE3AaBHCHMOCTH aJBOKATOB B WX Jes-
TEJBHOCTHU HE OBLIO U PEYH.

B 1973 rony B cT. 1 3akoHa 00 agBOKaType ObUIM BHECEHBI U3MEHEHHUS, ONpe-
JIeNUBILIME LIETU JIEATENbHOCTH aaBokaToB B PecmyOnnke Kopes, B ¢popmynupoBky
KOTOPBIX C T€X TOP BHOCUJIMCH JIUIIb HEOOBIINE YTOYHEHHUS 0€3 U3MEHEHHUS UX CYTH
(BH=ALE, Ne 2452, Al 1973.1.25). Tak, ¢ 1973 roma mo Hacrosiiee BpeMs Tepen
F0)KHOKOPEHCKUM MHCTUTYTOM aJIBOKATypbl CTaBATCS JBE EJIM — 3aluTa (pyHIaMeH-
TaJbHBIX TpaB yenoBeka (7% ¢IA) u obecneueHre COLMANIBHOM CIIPABEIMBOCTU
(At2|H), mpuyem B EHCTBUTEIBHOCTH aKTHBHO YYacTBOBATh B IPABO3AIIUTHON U 00-

LIECTBEHHOM JKU3HU CTpaHbl I0KHOKOpEICcKas aBoKaTypa Havajia jJuiib B 1988 roay,
Korzna Obuto yupexnaeHo «CoOpaHMe aJBOKATOB 3a JEMOKPATHYECKOE OOILECTBOY,
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ONpelieNUBIIEE CBOEH MUCCHEW OKa3aHHE IOPUIUYECKO MOMOIIM B JENax, CBSI3aH-
HBIX ¢ mpaBamu uenoseka (Tikhonov, Kan, 2011, 11:292).

JUig mocTrkeHUs 3THUX Lielled, KaKk OTMEYaeTcsl B JACHCTBYIOIIEH penakuuu
3akoHa 00 agBOKaType, KaKIbli aJBOKAT JOJDKEH HE TOJIBKO OTBETCTBEHHO BBIIOJI-
HSTh CBOU OOSI3aHHOCTH, HO U CIOCOOCTBOBATH MOJIECPKAHHIO OOIIECTBEHHOTO TO-
ps/IKa M COBEPIICHCTBOBAHHUIO NIPABOBOM cHCTeMBI B 11eoM (cT. 1 3akoHa 00 agBoka-
Type; HZ A, Ne 15974, A3 2018.12.18).

O0mas xapakTepucTHKA MPABOBOI0 CTATYCA aIBOKATA
B Poccuiickoii @enepanuu

3akpernseHHble B 3akoHozatenbcTBe Poccuiickoit ®enepanuu 1eau aJBoKat-
CKOM JIeATEJIbHOCTH OTIIMYAIOTCS OT FO’KHOKOPEMCKMX BechbMa CyLIeCTBEHHO. B crathe 1
®denepanbHoro 3akoHa ot 31.05.2002 Ne 63-d3 «O0 aaBOKaTCKOW JEATEIBHOCTH
u aaBokarype B Poccuiickoii @eaepanuny» (nanee — D3 06 agBokarype) onpesene-
HO, YTO KBaJU(PHUIIMPOBAHHAS IOPHINYECKAsi TOMOIIh OKa3bIBACTCS aIBOKATAMU B II€-
JISIX 3alIUTHI TIPaB, CBOOO M MHTEPECOB TOBEPUTENICH, a TaKkKe I 00ECIICUCHUS MX
JIOCTyTa K MPaBOCYINIO, TO €CTh, XOTS aJJBOKaTypa W HAa3bIBACTCS MHOT/A (M BITOJHE
CIpaBe/UTMBO) OCHOBHBIM IpaBO3amUTHBIM WHCTHTYTOM B Poccum (Evseenko &
Kopylov, 2017:125), ee npaBo3arutHast QyHKIHS PacpoOCTPaHICTCs MPEKIC BCEro
Ha JIML, KOTOPBIM aIBOKATHI OKa3bIBAIOT IOPUINYECKYIO TOMOIIb, @ HE Ha BCe 00IIIe-
cTBO. BripoueM, Henb3si HE OTMETHUTb, YTO MPEACTABUTENN POCCUNUCKOIN alBOKATYpbI
HEPEAKO MPUHUMAIOT aKTHBHOE y4acTHE B OOIECTBEHHOW JKU3HU CTPAHbI, OKa3bIBa-
10T IOPUIUYECKYIO0 TIOMOIIb OECIUIaTHO M B paMKax JAEATEIbHOCTH MPaBO3AIIUTHBIX
OpraHu3alliii, a cama aJBOKaTypa Mo MpaBy MOXET ObITh Ha3BaHAa OJHUM M3 BaXK-
HEUIIMX WMHCTUTYTOB TMPABOBOTO TOCYIapcTBa M TPAXKIAHCKOTO  OOIIeCTBa
(Belozerova, 2017:49-50).

Ansokatr B Poccuiickoit denepanuu SBIsSETCS HE3aBHUCHUMBIM TIPO(eccho-
HAJIBHBIM COBETHHUKOM IO TIPaBOBBIM BompocaM (1. 1 ct. 2 d3 06 agBokaType), KOTO-
pBIii HA OCHOBE MPUHIIMIIA PABHONPABHS BXOAUT B MPO(ECCHOHAIBHOE COOOIIECTBO
a7BOKaTOB (KaXKblii anBokaT B Poccuiickoii deneparinu 4omKeH OBITh YJICHOM MaJia-
ThI aJIBOKATOB TOTO WJIM MHOTO CYyObEKTa (eiepalii, KOTOpble, B CBOIO O4Yepelb, CO-
crosaT B denepanbHO Majare aJlBOKAaTOB), 3aKOHOAATEILHO OTHECEHHOE K YUCITY MH-
CTUTYTOB TPaKIAHCKOTO 00IIecTBa M 000COOJEHHOE OT CHCTEMBI TOCYAapCTBEHHBIX
opratoB (m. 1-2 ct. 3 @3 006 agBoKaType). AJBOKAT BIpaBe JaBaTh KOHCYJIbTALWH,
COCTaBJIATh JOKYMEHTBI, NIPEICTABIATh HHTEPECHI JTOBEPUTENS B CYIONPOU3BOJICTBE
¥ B OpraHax rocyJapCTBEHHOW BIIACTH, OJJHAKO ITUM IEepPeUeHb MOJTHOMOYHHA aJIBOKa-
Ta He ucuepnbiBaeTcs (1. 2 cT. 2 @3 06 agBokaType comepkut 10 moamyHKTOB), 60-
Jlee TOTO — 3TOT MepeueHb OTKPHIT, IIOCKOJIBKY B COOTBETCTBHH C 1. 3 cT. 2 @3 00
a/IBOKaType aJBOKAT BIPABE OKa3bIBATh M WHYIO IOPHIMYECKYIO ITOMOIIb, HE 3arpe-
MIEHHYIO 3aKOHOM, T.€. BCE 3TO MOKHO ObUIO OB 0000IUTE TaKOH (POPMYITHPOBKOM:
«BIPaBE OKa3bIBaTh JHOOYIO FOPUANYECKYIO TIOMOILb, HE 3aPEIICHHYI0 3aKOHOM.
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ITpu sTOM NpaBOBOE MONOKEHUE aBOKaTa B Poccuiickoi denepanuu BBITOJHO
OTJIMYAeTCS OT MOJIOXKEHUS IPYTUX MPEACTaBUTENCH FOPHINUECKOro coo0IecTBa B a-
CTH BO3MOKHOCTH COBMEILIEHHS aJJBOKATCKOM NEATETLHOCTH C WHBIMU BUJAMHU JEs-
TenbHOCTH. B cootBercTBUM C 1. 1 cT. 2 @3 00 agBOKaType amBOKaT HE MOXKET COBME-
IIAaTh a/IBOKATCKYIO JEATEIBbHOCTh C 3aMELIEHNEM TOCYAAPCTBEHHBIX TOJDKHOCTEN Poc-
cuiickoii deneparuu U ee CyOBEKTOB, JODKHOCTEH rOCyIapCTBEHHON CITY:KOBI U MY-
HULMNAIbHBIX AOJDKHOCTEH. Takke aBOKaT He BIIpaBe BCTYNATh B TPYIOBbIE OTHOLIE-
HUSl B KaueCTBE Pa0OTHMKA, 3a UCKIIOUYEHHEM HAay4yHOM, MPEenoJaBaTesIbCKOW M MHOU
TBOpUecKoi nesrenbHocTH. Kogeke npodeccronanbHoi 3Tuky aasokara (mpunst [lep-
BbIM BcepoccuiickuM cbe3ioMm anBokatoB 31 sHBapst 2003 roja) yTOYHSIET 3TO IMOJIO-
JKEHHE, YKa3bIBasi, UTO aJJBOKAT HE BIIPaBE BHE PAMOK aJBOKATCKOW NESTEIbHOCTU OKa-
3bIBaTh IOPUMYECKUE YCIYTH, 32 UCKIIOUYEHHEM JESTEbHOCTH IO YpPEryJIUPOBAHUIO
CIIOpPOB (B TOM YHCJIE€ B KaUeCTBE MEIMATOPa, TPETEHCKOro Cy/bH) M y4acTus B Onaro-
TBOPUTEIBHBIX MPOEKTAX JPYTHUX HMHCTUTYTOB IPasKAAHCKOTO OOIIECTBA, IPeTyCMaTpH-
BaIONINX OKa3aHWE FOPUIAMYCCKON MOMOIIM Ha OE3BO3ME3IHON OCHOBE. B TO ke Bpems
aZIBOKaT BIPAaBE WHBECTHPOBATh CPEACTBA U PACIOPSKATHCS CBOMM HMMYILECTBOM,
BKJIIOYAsl HEJBMIKUMOCTbD, a TAKXKE U3BJIEKATh JOXOJ U3 APYTHMX UCTOYHUKOB, €CIH MPU
ATOM HE HUCMOJIB3YeTCs cTatyc anBokara (1. 3 cr. 9 Konekca npodeccroHanbHOM 3TUKU
anBokata). Takum 00pa3oMm, aJIBOKaT MOXKET 3aHUMAaThCS B TOM YHCJIE MpPEANpUHUMA-
TEJbCKOM JIeATENIbHOCTBIO, €CIIM TaKas eSTeIbHOCTh HE MpeInojaracT OKka3aHus 10pu-
JIMYECKOM TIOMOIIH, TOT/Ia KaK, HalpuMep, HOTapuyC HE UMEET IpaBa 3aHMMAaThCs Ka-
KOM-JIN00 AeATEIbHOCTBIO, KPOME HAay4YHOM, IeJarorunueckoi u TBopueckoit (ct. 6 Oc-
HOB 3aKoHonaTenbcTBa Poccuiickoit denepanuu o Hotapuare (yrB. BC PO 11.02.1993
Ne 4462-1)) — He uMeeT OH MpaBa M PacHoOPSKATHCSI COOCTBEHHBIM UMYIIIECTBOM B IIC-
JSIX CHCTEeMaTHYEeCKOTO M3BJICYCHHUS! MPUOBLIN (B YaCTHOCTH, CIaBaTh HEIBIKHUMOCTH
B apeHy (HaeMm)), MpU4eM HapylIeHHe 3TOT0 3arpeTa BIeUeT JUIICHUE IpaBa Ha 3aHsl-
THE HOTApUATTLHOM JeSTeTbHOCTHIO .

3/1ech yMECTHO MoApoOHEe OCTAaHOBUTHCS HA «MHOM TBOPUYECKOH NeATeNbHO-
cT» — B cooTBeTcTBUU ¢ «IlepeuneM mpodeccuil U AOKHOCTEH TBOPUYECKHUX pa-
OOTHUKOB CPEICTB MaccoBOW WMH(OpMallMu, OpraHu3aluii KuHemarorpadpuu, Tene-
Y BUJCOCHEMOYHBIX KOJJIEKTUBOB, T€ATPOB, T€ATPAJIbHBIX M KOHIIEPTHBIX OpTraHU3a-
[UH, IUPKOB ¥ MHBIX JIUI], YIACTBYIONINX B CO3JaHUH U (WJIM) MCTIOHEHUU (IKCIIO-
HUPOBAHWM) TPOU3BEACHNUN, OCOOCHHOCTH TPYIOBOHN NEATEIHHOCTH KOTOPBIX yCTa-
HOBJIEeHBI TpynoBeiM KoaekcoMm Poccuiickoit denepamuu» (yTB. IlocTanoBnenuem
[TpaButensctBa PO ot 28.04.2007 Ne 252) Takas nesiTeIbHOCTh MOXKET OCYIIECTB-
JSATHCA B COOTBETCTBYIOLIMX TBOPUYECKUX OOMACTAX JHIIaMH, pabOTaIONIMMHU B Kade-
CTBE CIyXallux (apTUCTOB OaneTa, AMPUIKEPOB, KUHOONIEPATOPOB, PEAAKTOPOB Tele-
BUJCHUS U NPOY.) U pabouux (KOCTIOMEpPOB, MUPOTEXHUKOB, (oTorpadoB U Mpod.).

14 Onpenenenne Koncturyrmonnoro Cyma PO or 02.07.2015 Ne 1523-O «O6 oTka3e B NPUHATHH K pac-
CMOTpPEHHIO JKAI00BI rpakaannHa OBUYMHHUKOBAa AHZpes AJICKCaHAPOBMYA HA HApPYIIEHUE €0 KOHCTUTYIIH-
OHHBIX ITPaB IMOJIOKEHUSIMU cTaTeit 6 u 23 OcHOB 3akoHOIaTeNbCTBa Poccuiickoit denepannu o HoTapuarey.
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Takum 00pa3oM, KOJb CKOPO 3aKOH COJEPKUT yKa3aHHE Ha TBOPYECKYIO JIEsATellb-
HOCTb, @ KOHKPETHbIE BHU/Ibl TAaKOW JEATEIBHOCTH MOTYT OBITh ONpENENIEeHbl B COOT-
BETCTBUU C HA3BAaHHBIM IIEPEYHEM, aJBOKAT UMEET IIPABO COBMEUIATH CBOK) OCHOB-
HYIO (T.€. aJIBOKATCKYIO) JIEATENFHOCTh C pabOTOH MO TPyAOBOMY JIOTOBOPY B Kaue-
CTBe, Hanpumep, ¢ororpada B TeaTpe WM MPOJIOCcepa Ha TEICBHICHUU (YIIOMSHY-
TBIA TIEpEYCHb JTOJDKHOCTEH U mpodecchii TBOpUECKUX paOOTHUKOB HACUUTHIBACT TI0O-
YTH JBECTH MO3ULUH).

CraTyc ajiBOKaTa B COOTBETCTBUM C POCCUHCKUM 3aKOHOAATENIHCTBOM BIIPaBE
npuoOpeCcTH POCCUICKHE W MHOCTPAaHHBIC IpaXkIaHe (a TakKe amaTpHIibl), UMEIOIINe
BBICIIIEE FOPHINUECKOE 00pa30BaHuE, NOITyUYE€HHOE 110 aKKPEAUTOBAaHHOM roCcy1apCTBOM
00pa3oBaTeIbHOM Mporpamme, JIMOO y4eHYHO CTENEHb 110 FOPHIUYECKOH CIelHalIbHO-
cru (1. 1, 6 c1. 9 @3 06 anBokatype). IIpu 3TOM B 3aKOHE HE YTOUHSETCSI, KAKOW MMEH-
HO YPOBEHb BBICIIEr0 IOPUIMYECKOT0 00pa30BaHUsl HEOOXOIUM JUIs MOMYUYEHUs IpaBa
NpeTeHI0BaTh Ha MPUOOpPETeHHE CTaTyca aJBokara. B Hacrosiiee BpeMs MOJ «BBIC-
M obpa3oBanuem» B Poccuiickoit denepariy moHUMaeTCss OCBOCHUE TPOrpaMM Oa-
KaJaBpuara, CIELUAINTETa, MarucTparypbl M IMOATOTOBKM HAYYHO-IIEAArOrMYECKHX
kaapoB (4. 1 cT. 69 denepanpHoro 3akona ot 29.12.2012 Ne 273-®3 «O6 obpa3oBaHun
B Poccuiickoit @eneparnyny). [lomyuenne moOoro U3 3TuX ypoBHei oOpa3oBaHus Clie-
JyeT CUMTaTh COOTBETCTBYIOHUIMM TpeOoBaHusM P3 00 ajnBOKaType MOCTONBKY, IO-
CKOJIbKY B JaHHOM 3aKOHE OTCYTCTBYIOT KaKHUe-THMOO YTOYHEHMs, KOTOpPbIE €CTb,
Hanpumep, B 4. 3 cT. 12 ®enepanpHoro 3akoHa ot 27.07.2004 Ne 79-®3 «O rocynap-
CTBEHHOM TpakaaHckoil cimyx0e Poccuiickoit denepammmy, Tae 3aKperuieHo TpedoBa-
HHE 00 00s3aTeIbHOM HAJIMUUH BBICIIEr0 00pa30BaHUs HE HUXKE YPOBHS CIICIIMAINTETa
WIA MarucTparypsl JUlsl NPETEHJIEHTOB HA 3aMELICHUE JOJDKHOCTEH TIpakJaHCKOM
CITyKOBI KaTeropuii «pyKOBOJIUTEIN», IIOMOIIHUKH (COBETHHKH)», «CHELUAIHCTHD)
BBICIIICH W TIIABHOM TPYTII JIOJDKHOCTEH TPAKIAHCKOM CITY KOBI.

CrnenyeTr OTMETUTh, YTO aJIBOKATCKYIO I€ATEIbHOCTh Ha TeppuTopru Poccuii-
ckoit denepanyy MOTYT OCYILIECTBIATh HE TOJIBKO POCCUIMCKHE aIBOKAThI, HO U IOPH-
CTbI, NOJIY4MBIIHNE aJBOKATCKUH cTaryc 3a pyOexxom. s oka3zaHMs IOPHINYECKOM
noMom B Poccum aaBokaThl MHOCTPAHHOIO TOCYAApCTBA JOJKHBI OBITH 3aperu-
CTPUPOBAHbI B CHELUAIILHOM PEECTpe, KOTOPBIA BeAeTCsl MUHHUCTEPCTBOM FOCTULIUU
P® (B cOOTBETCTBHUM C PEINIAMEHTOM, YTBEP)KIACHHBIM IPHKa3oM MMHIOCTA OT
31.07.2012 Ne 151), mpuuem Takasi perucTpalus 1aeT UM IIPaBO Ha OKa3aHHUE IOPUIH-
YeCKOW MOMOIIM IO BOIpOCaM IpaBa JaHHOTO MHOCTPAHHOI'O TOCYJapCTBa, €CIU
B JIeTie HE 3aTparuBaeTcs rocyaapcTBeHHas taiiHa Poccuiickoit @enepammu (MyHKTHI S
u 6 cT. 2 @3 06 amBoKaType).

Takoe HOpMATHBHOE PETYJIMPOBAHHME OCYILECTBICHHS AJBOKAaTCKON AESTENb-
HOCTH Ha Tepputopun Poccuiickoit @enepanin HHOCTPaHHBIMHU aBOKaTaMH JOITyCKa-
eT, KaKk OTMEYalOT HEKOTOphIe aBTOPHI, JBOsikoe ToikoBanue (Vorontsova, 2013:28).
C ongHOM CTOPOHBI, MHOCTPAHHBINA aJBOKAT BCJICACTBHE PETUCTPALMM B YIOMSHYTOM
peecTpe MoJIydaeT IpaBo OKa3blBaTh IOPUANYECKYIO IIOMOIIb CBOUM JOBEPUTEISAM Kak
[0 BOIPOCAM MHOCTPAHHOTO MpaBa, Tak M B 00IIEeM — BEb €ro CTaTyC Kak aJBoKaTa
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Ha POCCHHCKOW TEppUTOPUHU MOATBEPXKJICH, a 3HAYUT U IpaBa JOJDKHBI OBITH TOXKJIe-
CTBEHHBI TAKOBBIM y POCCUMCKHX Koyuier. C Opyroil CTOpOHBI, HHOCTPAHHBIN aJIBOKAT
MOXET OKa3bIBaTh FOPUIUYECKYIO ITOMOIIb TOJIBKO [0 BOIPOCAM MHOCTPAHHOI'O IpaBa
1 IMEET CTaTyC, OTJIMYHBIN OT CTaTyca POCCUMCKHUX aJBOKATOB. 1 XOTS MMEHHO BTOPOE
TOJIKOBAaHWE BUJUTCS NPABWIBHBIM, OHO €CIM U HE MOPOXKJIAET IPOTUBOPEYHs, TO MO-
KET B ONPE/ICICHHON CTENEeHN YIIEeMJISTh MpaBa JIHi, OOpaIlalomuXcs 3a opuanye-
CKOM momotipio. Tak, JOBEepHUTENb HE MOXKET 00pPATUTHCS 33 MIOMOIIBIO TOJIBKO K UHO-
CTPaHHOMY aJBOKATy (XOTs Obl OH @K€ U BIJIAJEN S3bIKOM CYAONPOU3BOACTBA U UMET
JIOCTaTOYHBIC MMO3HAHUS B POCCUIICKOM MpaBe), a JODKEH HAMTH TaKKe U POCCHIICKOTO
aJIBOKAaTa, €ClIU JIeJIO 3aTParuBaeT MPaBOOTHOLICHUsS, PEryJIUPyEeMble POCCUIICKUM 3a-
KOHOJZIaTeNbCTBOM. BMecTe ¢ TeM MHOCTpaHHBIM aJBOKAT MOXKET y4acTBOBATh Ha Tep-
puropun Poccuiickoit @enepannu, HarpuMmep, B rpakJaHCKOM M apOUTPAaKHOM CYJ10-
MPOU3BOJICTBE B KAUECTBE MPEJICTABUTEIS-IOPUCTA, JUIL YEro eMy HEOOXOAUMO MMETh
COOTBETCTBYIOIIHE (M HaIUIekKAIUM 00pa3oM 0(hOpMIICHHBIC) TIOJTHOMOYHS U TTOJITBEP-
JINTh HAJMYUE BBICIIETO FOPUAMYECKOro oOpa3oBaHus (Tpu3HaBaeMoro Poccuiickoit
denepanueii), KOTOpoe U BOBCE HE TpeOyeTCs, €CIHU /IO PacCMaTPUBACTCSI MUPOBBIMH
CyabsiMU Win pailonHbIMU cyaamu (cT. 49 TTIK PO u ct. 61 AIIK P®).

[IpereHneHT Ha NMOJTyYEHUE CTaTyca aJlBOKaTa JOJKEH UMETh CTaXX paboThI 1O
IOPUIMYECKON CHIELMaIbHOCTU HE MEHEe JIBYX JIET TM00 MPONUTH CTaKUPOBKY B JIFOOOM
aJIBOKaTCKOM 00pa30BaHUU, CPOK KOTOPOH MOXKET COCTAaBIATH OT OJHOIO A0 JABYX JIET
(m. 1 cr. 9, m. 1 ct. 28 @3 00 agBokarype). B omimuume ot ypoBHs BbICIIEro oOpa3oBa-
HUSI CTaX PabOTHI MO IOPUAMYECKON CHEeNNaTbHOCTH, HEOOXOIUMBIH Ui mpuodpere-
HUSI CTaTyca aJBOKaTa, 3aKOHO/ATEIeM YTOUHEH — B TaKOM CTak BKIIIOYaeTcsi paboTa
B KaueCTBE CYy/IbH, a/IBOKATa, [IOMOIIHMKA a/IBOKaTa, HOTApHyca, B KaUeCTBE Mpernoa-
BaTeNsl IOPUANIECKUX TUCIUILIMH B PO(eCCHOHANBHBIX 00pa30BaTeIbHBIX OpraHU3a-
[USIX, 00pa30BaTENbHBIX OPraHU3aIMAX BBICIIEr0 0Opa30BaHUS M HAYYHBIX OpraHHU3a-
[USIX, @ TAKXKE Ha JOJDKHOCTSAX TOCYJAAPCTBEHHOW M MYHUIMIIAIBHON CITYXKOBI, TOIK-
HOCTSIX B IOPUAMYECKHX CIY’kOax YaCTHBIX OpraHU3alMil U B HAYYHO-HCCIIEI0BATEIb-
CKHUX YUPEXIEHUSX, €CIM TaKue JOHDKHOCTU TPEOYIOT BBICILIETO FOPUANYECKOT0 00pa-
3oBaHus (1. 4 ct. 9 @3 06 agBOKATYPE).

He moxer ObITh anBokatom B Poccuiickoit denepanuu TOJIBKO JHIO, MPHU-
3HAHHOE HE/IeeCIIOCOOHBIM WIIM OTPAaHUYEHHO JIEeCIIOCOOHBIM, JINOO NMEIoIee Hemo-
TalICHHYIO WA HECHATYIO CYIUMOCTh 3a COBEPLICHUE YMBIIIICHHOTO MPECTYIUICHUS
(moam. 2 m. 2 ct. 9 @3 06 apBokaType). B cBorO ovepenp, HaTUUHE CYIMMOCTH 3a CO-
BEPILEHNE HEYMBIIUIEHHOTO MPECTYIUIEHUS HE SBISIETCA NMPENATCTBUEM JUISl MTOJTyde-
HUS a/IBOKATCKOIO cTaryca.

BHe 3aBuUCHMMOCTH OT cTa)ka, HATMYMSA YUEHOM CTENEeHH, paHee 3aHUMaeMbIX
JOJDKHOCTEH M KaKMX-THMOO MHBIX 0OCTOSITENBCTB, JIH000€ JIMIO, MPETEHAYIOIIee Ha
NOJIy4eHHe cTaTyca a/IBOKaTa, I0JKHO CAATh KBAIM(UKAIIMOHHBIN SK3aMeH, COCTOs-
MH U3 IBYX 4YacTell (KOMIbIOTEPHOE TECTUPOBAHUE U ycTHOe cobecenoBanue). On-
HAKO yueHas CTETEeHb BCE e JIaeT MIPETeHICHTY ONpeieIeHHbIe MPEUMYIIECTBA — OH
0CBOOOYXTaeTCsl OT TIPOBEPKH 3HAHMIA B XOJI€ KBATM(PHUKAIIMOHHOTO 3K3aMeHa (YCTHOM
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9acTH, T.e. coOeCce0BaHus) 10 HAYYHOH CIENUATbHOCTH €ro AUCCEPTAIMOHHOTO HC-
cienoBanus (a063. 7 m. 2.3 TlonoxkeHus: o MopsAaKe CAayl KBATM(PUKAIIMOHHOTO JK3a-
MEHa Ha MPHCBOEHUE cTaryca aaBokata, yTB. CoBetom PIIA PP 25.04.2003 (mpoTo-
Koxt Ne 2)).

B cnyuae ycnemHoii cnaun sk3aMeHa KBann(UKaIMOHHAs KOMUCCHS, (popMu-
pyemasi U3 MpeACTaBUTENCH Kak OT aJBOKATCKOTO COOOIIECTBA, TaK U OT rOCyJapcTBa
(COTpYIHMKH TEPPUTOPUATBHOTO OpraHa HOCTULMH, 3aKOHOJATEIbHOIo (IIpelCcTaBu-
TENILHOT0) OpraHa BJIacTH CyObekTa (enepanuu U cynpy; cr. 33 d3 006 aaBokarype),
MPUHUMAET PELICHHE O MPUCBOEHHM CTaTyca aaBoKara, KOTOpPOE BCTYMAaeT B CHIY CO
JTHS TIPUHSATHS IPETEHACHTOM MPUCATH aiBokaTta (cT. 12 @3 00 agBokarype).

[Tpu ocymiecTBiIeHUH cBOEH MPO(heCcCHOHATBHON NeSTEIIbHOCTH aJIBOKAT UMe-
€T P YHUBEPCATBHBIX TTOTHOMOYHNA, PACIIPOCTPAHSIONIMXCS HA BCE BUIBI U CIydan
OKa3aHUs IOPUINYECKON MTOMOIIH (OTACTbHBIC «CIEIMATBHBIC» TTOTHOMOYHS a/IBOKA-
Ta KaK Y4aCTHHKA TOI'O WJIM MHOTO BHJIA CYAOIPOU3BOACTBA PETYIUPYIOTCS COOTBET-
CTBYIOIIIMM TPOIIECCYATbHBIM 3aKOHOAATeLCTBOM). Cpeant HUX B 1. 3 cT. 6 @3 00
a/IBOKaType yKas3aHbl IpaBa cOOMpaTh CBEICHHS, HEOOXOIUMBIC I OKa3aHHs IOpH-
JUYECKOW IMOMOIIH, ONPAIIMBATH JIML, TPEANOIOKUTEIHHO BIACIOINX HH(pOpMAIIH-
eil, oTHOcsIIeHcs K [Ny, 10 KOTOPOMY aJBOKAT OKa3bIBAET IOPUIUYECKYIO MTOMOLIb
(HO TOJBKO C COTJIacHs ONPALIMBAEMBIX JIUILL), COOMPATh U MPEICTABIATh MPEAMETHI
U TOKYMEHTBI, KOTOPbIE€ MOT'YT OBITh NMPU3HAHBI BEIIECTBEHHBIMU U MHBIMH JI0Ka3a-
TEJIbCTBAMH — B 1I€JIOM aJIBOKAT BIPABE MPEANPUHUMATD JHOObIE AEHCTBUSA, KOTOPHIE
HEOOXOUMBI JIJIsi OKa3aHUs IOPUIWYECKOW MOMOIIM M HE MPOTUBOpPEYAT 3aKOHOJa-
TEIBCTBY (TEpEUeHb MOJTHOMOYMI a/IBOKATa 3aBEPIIACTCS MOAIYHKTOM «7», 3aKperi-
JSAIOUIMM IIPABO aJIBOKATa «COBEPIIATH MHBIE NEHCTBHSI, HE NPOTHUBOPEYALIUE 3aKO-
HOJIaTEJIbCTBY, T.€. OH SBJISIETCS OTKPBITHIM).

B TO ke Bpems agBOKaT HE BIIpaBe IPUHUMATh U BBIIOJIHATH 3aBEIOMO HE3a-
KOHHBIE TTOPYYCHHUS TOBEPHUTENSI, IPUHUMATh MTOPYUCHHS JTOBEPUTENS MPH KOH(IUK-
T€ MHTEPECOB, a TaKKe KaKuM-TH00 00pa3oM JeHCTBOBATh MPOTHB MHTEPECOB JIOBE-
putenst (MCKIIOUEHHE COCTABISET CUTYyalusl, KOTJa aJBOKaT YOSKICH B TOM, YTO €ro
JoBepHuTeNnb oropopui ceds; m. 4 cr. 6 ®3 06 axBokarype). OTBETCTBEHHOCTh 3a
HapyIICeHWEe 3TUX U MPOYUX BEChMa MHOTOYHCIICHHBIX 3alIPETOB aIBOKAT HECET B CO-
otrBercTBHU ¢ Komekcom mpodeccoHanbHON ATHKU aJBOKaTa (BILIOThH 10 MpEKparie-
HUS CTaTyca aJBOKaTa) U MHBIMUA aKTaMH, B TOM YHWCJIE€ M 3aKOHOJATEIbHBIMU. Tak,
a7IBOKAT MOXET HECTU OTBETCTBEHHOCTH 10 cT. 310 YK P®D B cBsi3u ¢ pazriamieHuem
a/IBOKATOM TalHBI MPEIBAPUTEILHOTO PacCieOBaHUS — M JTO JIMIIb OJUH M3 MHO-
xectBa npumepoB. Kpome Toro, ¢ 1 mapra 2021 rona (®denepanbHbi 3aKOH OT
02.12.2019 Ne 400-®3 «O BHeceHun uaMeHeHuil B DenepanbHbiil 3akoH “O0 anBo-
KaTCKOM JesTeNbHOCTU U aaBoKkaType B Poccuiickoii denepanuu™y) BCTynaer B CHITy
MoJIo’keHue (KOTOpOe — HEeMb3d He 00paTHTh Ha 3TO BHUMaHHE — SIBJISIETCA BeChMa
HEOJIHO3HAYHBIM) O 3alpeTe OCYIIECTBICHUS Cy1e0HOTO MPeICTaBUTENLCTBA JINLIAMH,
JUIIEHHBIMH aIBOKATCKOTO CTAaTyca BCJEJICTBUE BCTYIUIEHUS B 3aKOHHYIO CUJTy TIPHU-
roBOpa Cy/Aa O MPU3HAHUU a/IBOKATa BUHOBHBIM B COBEPIIEHUH YMBIIUIEHHOTO Mpe-
crymienus (moamn. 4 m. 1 cr. 17 @3 00 agBokaType), HEUCIOTHEHUS WM HEHaJ|jIeKa-

380 IMPABO3AIIUTHAA 11 TIPABOOXPAHUTEJIbHAA JEATEJIBHOCTD



Dobryakov D.A. RUDN Journal of Law. 2020. 24 (2), 353-388

LIer0 MCIOJHEHMs aJBOKATOM CBOMX MPO(eCCHOHANIbHBIX O0S3aHHOCTEH mepen J0-
BEpUTENEM, HapyLIECHUs] HOPM KoJeKca MpOopeCcCHOHATbHOM 3TUKHM aJBOKaTa, He3a-
KOHHOTO HCIMOJb30BaHMs M (WJIM) pas3riamieHus MH(pOopMaluuu, MOANagaronied mof
MOHSTHE aJJBOKATCKOW TalHBI, TM00 CHCTEMAaTHYECKOI0 HEeCcOOI0AeHUs TpeOoBaHUIt
K aJBoKaTtckoMy 3ampocy (moam. 1-2.1 m. 2 cr. 17 @3 06 agBokaType). JTa HOBeLIa
HE TOJbKO YCWJIMBAET CTPOTOCTh JUCLUIUIMHAPHON OTBETCTBEHHOCTH a/IBOKATOB, HO
u (pakTHYecKH MPUOIIDKAET BHECYICOHYIO MEPY TUCHUTUIMHAPHONW OTBETCTBEHHOCTH
«TpEeKpallleHue cTaTyca aJBOKaTa» K YroJOBHOMY HAaKa3aHUIO «JIHMILEHUE IpaBa 3a-
HUMAaTh OIPENEICHHbIE TOJDKHOCTU WIN 3aHUMAThCS ONPEAEIEHHON AeSITEIbHOCTBION
(ct. 47 YK P®), uro, Kak npeacTaBisieTcsl, HApYIIAET JIOTUKY pa3rpaHU4YeHUs dTUX
BHUJIOB FOPUIMYECKON OTBETCTBEHHOCTH.

AnBokar B Poccuiickoit ®eepanii MOXKET OCYIIECTBISTh CBOIO JESATENb-
HOCTh KaK MHIUBUIYaJIbHO (OTKPHIB aJJBOKATCKUX KAOWHET), TaK U BCTYIIUB B KOJUIE-
THIO0 WK OIOpO, KOTOPBIE OH BIPABE TAKXKE M YUPEAUTh COBMECTHO C IPYTHMH aJBO-
Katamu. [ OTKPBITHS aJBOKATCKOTO KaOMHETa U yUPEkKACHUS KOJUIETHH WU OI0po
YCTaHOBJICH II€H3 CTa)Ka aJIBOKATCKOM JMEATEIbHOCTH, KOTOPBIH COCTABIISET TPU roja
(c 1 mapra 2020 roga; paHee 3TOT CpPOK COCTaBJISLI IATH JIeT; cT. 21-23 @3 06 axBo-
karype). CymecTByeT u ueTBepTasi (hopMa OpraHU3aIMH aJIBOKATCKON JIESTEIbHOCTH,
MMEHyeMas IOpUIUYEeCKON KOHCyNbTanuei. B ornuane ot mpounx dopm ropuande-
CKasi KOHCYJIbTAIUSl yUPEKIACTCSI HE CAMHMHM aJIBOKaTaMH, a aJIBOKATCKOW ManaToi
cyObekTa (heaepaluu 1o MnpeicTaBiICHUI0 TEPPUTOPHATILHOTO yrpaBieHuss MuHIOCTa
Poccun, mpuuem asnst ee yupexaeHus HeoOX0IUMO, YTOObI B COOTBETCTBYIOILIEM CY-
neOHOM paiioHe HaOJIroIallach HEXBAaTKa aJIBOKATOB — HMX YHCIO BO BCEX aJBOKAT-
CKUX 00pa30BaHUAX JOJKHO COCTaBJISATh MEHEE JIByX Ha OAHOro (heaepaiabHOro cy-
Ibio (cT. 24 @3 00 agBoKaType).

Poccuiickas agBokaTypa SBISIETCS CaMOYNpPaBIsIEeMbIM MPOPECCHOHATBHBIM
COOOILECTBOM, UTO BBIpPAXKAETCSd B MUHUMAJIbHOM Y4aCTUU CO CTOPOHBI FOCYAAapCTBa,
KOTOpPOE COCTOUT, MIPEXKIE BCEro, B BEICHUU peecTpa aJABoKaToB (cT. 14 @3 06 aaBo-
KaType), Bbladye ajBokaraM yaocroBepeHuit (ct. 15 @3 06 agBokaType) u B obecre-
YEHUH JOCTYMHOCTH JUIsl HACEJIECHUs IOPUINYECKOW MOMOIIM aBOKATOB (MOJAEpKKa
HE3aBUCHMOCTH aJBOKATypbl M (DUHAHCUPOBAHUE NEATEIBHOCTH aJBOKATOB, OKAa3bl-
BalOIIMX FOPUIMYECKYIO TOMOIIL TpakaaHaMm Poccuiickoit denmepamuu OecIiaTHO
B MPEyCMOTPEHHBIX 3aKOHOM CIy4asx (Harmpumep, OecIiaTHOe OKa3aHue IopHIude-
CKOW TOMOIIM BOCHHOCITYXAIIUM, MPOXOASIINM BOSCHHYIO CIYyXO0y IO HpPHU3BIBY, MO
BOIIPOCAM, CBSI3aHHBIM C IPOXO0XKIEHHEM BOSCHHOM cIy»ObI; 1. 3 cT. 22 denepanbHO-
ro 3akoHa oT 27.05.1998 Ne 76-®3 «O craTyce BoeHHOCTYXamux»); cT. 3 @3 06 ax-
BOKaType). ABTOHOMHUIO aIBOKATYphI MOTYEPKUBACT TAK)KE U TO 0OCTOSITETLCTBO, YTO
JUIS TIPEKpAIleHus CTaTyca aJBOKaTa TOCyAapCTBO B JIMIIE TEPPUTOPHATIBHOTO OpraHa
IOCTUIIMM HAalpaBisieT COOTBETCTBYIOIIEE NMPEACTABICHHE B aJBOKATCKYIO IajaTy
U JIUIIB B TOM CIIy4ae, €CiiM aJBOKaTCKas Iajara He paCCMOTPUT TaKOe MPEICTaBICHNE
B TPEXMECSYHBIN CPOK, TEPPUTOPHAIBHBIN OpraH IOCTUIIMK BIIPaBe OOPATHUTHCS B CYIT
1 000UTH BHYTPUKOPIIOPATUBHBIN MOPSIOK pa3peieHus: moJo0HbIX BOMPOCOB (1. 6
cT. 17 @3 00 agBOKaType).
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OO0mas xapakTepuCTHKA IPAaBOBOIO cTaTyca agBokara B Pecniydsmke Kopes

ITpaBoBoii cTaryc ajnBokara B coBpeMeHHOH Pecnybnuke Kopest xapakrepu-
3yeTcsl TpeMsi OCHOBHBIMH MPU3HAKAMU: aJIBOKAT HE3aBUCHM IIPH MCIIOJHCHUU CBOMX
00513aHHOCTEH, O0YCIIOBJIEHHBIX €0 CTaTyCOM; a/JIBOKAT alpropy MO3HIUOHUPYETCS
Kak TpodecCoHaN B 00J1aCTH TIpaBa; aJBOKAT NEHCTBYET KaK MyOmyHOe JUIO (CT. 2
3akona 00 ajBoOKartype).

B 00s13aHHOCTH a/IBOKaTa — B HIMPOKOM CMBICIIE — BXOJUT BBIIIOJHEHUE HE-
00XOAMMBIX NEHCTBUH B paMKax IOATOTOBKH W TPOBEACHUS CYyAEOHBIX pazOupa-
TEJIBCTB, & TAKIKE y4acTHE B MPOU3BOJICTBE MO aJIMUHUCTPATUBHBIM («H KaKHM-JINOO
WHBIM») JIeJlaM B KaueCTBE MPEICTABHUTENS CTOPOH WM WHBIX 3aHHTEPECOBAHHBIX
JIMII, @ PABHO M MO0 NOPYYCHHUIO HALIMOHAIBHBIX M MECTHBIX OPTaHOB BJIACTH U MHBIX
rOCYJJapCTBEHHBIX OpraHoB (CT. 3 3akoHa 00 aJBoKaType).

Jluia, mpeTeHAyIoIIMe Ha TOTy4YeHUE CTaryca aJBOKaTa, JIOJDKHBI COOTBET-
CTBOBATh XOTsI OBl OJIHOMY M3 TPEX TPeOOBaHMIA, 3aKpEIUICHHBIX B CT. 4 3akoHa 00
anBokatype. Tak, aZIBOKaTOM MOXET CTaTh JIUIIO, Mpouie/iee npoduiabHoe 00yueHne
B MHcTuTyTe CcyneOHbIX uccnenoBannii (At A==8l; nocioBHbI nepeBog — «MHCTH-
TYT CyJCOHBIX UCCIICIOBAaHUIA W OOYUCHHS» ) TIOCIIE CIA4YM dK3aMeHa 110 FOPUCTIPYICH-
1uu (Kak utora o0ydeHus: B po(MIbHOM BEICIIIEM yU4eOHOM 3aBElICHUH ), THO0 paHee
3aHUMaBILEE JOJDKHOCTh CYAbH HMJIHM MPOKYpOpa, JH0O0 claBlliee aaBOKATCKUI HK3a-
MeH (0e3 MOoJTydYeHHUs BBICIIEro IpUAnYecKoro oopasosanus). Heobxomumo eme pas
MOTYEePKHYTh, YTO JJIsl TOJYYEHHUsS aJBOKAaTCKOro craryca B PecmyOnmke Kopes
HEOOXOAMMO COOTBETCTBOBAThH JIOOOMY W3 ATHUX TPeOOBaHWI U MPOUTH MPOIEAYPY
peructpanuu B Kopeiickoii acconmanuu anaBokatoB (CHEHHS AL Z]; cr. 7 3akoHa 00
aJIBOKaType), MPUUeM CpeIu TaKuX TPeOOBaHUI HET 005S3aTETLHOTO HATUYHS BBICIIIC-
ro IOPUIMYECKOr0 00pa3oBaHMs y BCEX MPETEHACHTOB Ha IOJIyYEHHE CTaTyca ajiBo-
Kata — JIJIs JIOMycKa K c/ladye aJIBOKATCKOro 3K3aMEeHa HeOOXOAMMOCTh HAJIHUHS Ta-
KOT0 00pa30BaHus 3aKOHOM MPSIMO HE YCTAHOBJICHA.

B cBotO ouepen He MOTYT OBITh JIOMYIIEHBI K 3aHSATHIO a[BOKATCKOM MPaKTH-
KOH (M HOJy4eHHUIO cTaTyca aJBOKaTa B II€JIOM) JIMIA, KOTOPbIE MOAMAJAI0T XOTs Obl
O] OZTHO M3 JIECSATH OOCTOSTENBCTB, 3aKPEIICHHBIX B CT. 5 3akoHa 00 aJBOKaTrype.
Cpenu >TUX OOCTOSATENBECTB MOYKHO BBLICIHTH HauOoOJee XapaKTepHBIC: OCYXKICHHE
K JIMIICHUIO CBOOOJBI O€3 MCIpaBUTENIHHOTO Tpyna (= 1; JaHHAsS Mepa CUUTASTCS
MEHee CTPOTMM HaKa3aHHWEM, YeM «KaTopray, T.e. JIMIIEHHEe CBOOOBI C TPUBICYCHU-
€M K HCIIPAaBUTEIILHOMY TPYAY, H, Pa3yMeeTcs, CMEpTHasI Ka3Hb) WK O0Jiee CTPOroMy
HaKa3aHWIO 32 COBEPILEHHE MPECTYIUICHUSI U HEMCTEUEHHE MATUIETHETO CPOKa MOCTe
OKOHYAHUS MCIIOJTHEHUSI HA3HAYSCHHOTO Haka3aHus (1. 1; Takoil CPOK SBISIETCS] CBOETO
pOJia UCTBITATEIBHBIM TIEPUOJIOM, ITOXOXKUM IO CBOEW MPaBOBOH MPHPOJE HA poC-
CHICKYIO CyTUMOCTb, XOTs MOA00HBIE MEPBI B YTOIOBHOM Kozaekce PecryOmmku Ko-
pest OTICIIFHO HE OTOBAPHBAIOTCS); YBOJIBHEHUE B TIOPSIKE MMITMYMEHTA WIN BCIIC]I-
CTBHE TUCIMIUTMHAPHOM MPOLEAYPHI JINOO JUIIEHHE aJBOKATCKOTO CTaTyca Ha OCHO-
Be 3akoHa 00 aJBOKaType M HEHMCTEUCHHE MATHIETHEro Cpoka mocie 3toro (1. 4;
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YBOJIbHEHUE B IAaHHOM CJTy4yae KacaeTcs MpeIblayIIero Mecta paboTel — B TOM YHUCIIE
Y TOCYapCTBEHHOM CITy>KOBI); OTCTpaHEHHE TOCYTAPCTBEHHOTO CIYXKAIEro OT JTOJDK-
HOCTH B TMOPSAKE JUCHUIUIMHAPHOTO B3BICKAHHUS B TE€YCHHE BCETO CPOKA OTCTPAHEHUS
OT JOJDKHOCTH (IIPU 3TOM HEOOXOIMMO TOJIHOE OTOBITHE JAHHOTO CPOKA — YXO CIIy-
XKaIero B OTCTAaBKY JEHCTBUE JAHHOTO OOCTOSITEIbCTBA HE MPEPBIBACT; I1. 7); JIUIIIE-
HUE WIN OTPaHUYEHHUE JEEeCHOCOOHOCTH C HAXOXIEHUEM IO/ ONEKOW WMJIM MOIeYu-
TENBCTBOM (1. §); HEBOCCTAHOBIICHHE B MPaBax IOCIe MpU3HaHUS OaHKpoToM (1. 9);
OeccpodHOe JIMIICHHE TpaBa Ha 3aHATHE aJBOKATCKOH NEATETHLHOCTHIO B COOTBET-
cTBuU ¢ 3akoHOM 00 angBokarype (. 10; ocHOBaHUAMM AJiE OECCPOYHOTO JIUIICHUS
MpaBa Ha 3aHATUE aJIBOKATCKOM JIEATEIbHOCTbIO — JIMIICHUS aJBOKATCKOIO CTaTyca
0e3 mpaBa ero BOCCTAHOBIICHUS SIBJISIFOTCS, BO-TIEPBBIX, HE MEHEE JIBYX CIy4aeB OCYK-
JICHUS aJBOKaTa 3a COBEPIICHHWE YMBIIUICHHOTO TMPECTYIUICHHUS, CBSI3aHHOTO C €ro
mpo(hecCHOHATBPHON /IEATENHbHOCThIO, C Ha3HAUCHHWEM HaKa3aHWs B BUJC JIMIICHUS
cB00OIBI 0€3 MCTIPABUTEIBHOTO TPY/Ja WM 0OJiee CTPOroro Haka3zaHus (B TOM YHCIIE
1 OTOBIBAEMOTO YCIIOBHO), U BO-BTOPBIX, IPU3HAHKE JIMIIA HE COOTBETCTBYIOIIUM CTa-
TyCy a/IBOKaTa B CBSI3U C COBEPILICHHEM MM HE MEHee JIByX NHCLUUIUIMHAPHBIX TPO-
CTYIIKOB, 32 KOTOPbIE €r0 MOJHOMOYHS MPUOCTAHABIMBAIIUCH, TUOO OH MOJBEPrajcs
Oounee crporomy B3bickaHuIO (cT. 91 3akoHa 00 aBOKATYypE)).

HutepecHo, uto B 3aKkoHe 00 aJIBOKaType I0KHOKOPEUCKUI 3aKOHOAATENh BOBCE
HE KacaeTrcsl TpaKIaHCTBA aJBOKATOB M IMPETEHJICHTOB Ha IMOJIyYeHHE aJBOKATCKOTO
craryca. Jlo 2009 roga no oOreMy MpaBWily MPEAIoaraiochk, 4To aJBokaToMm B Pec-
ny6mke Kopes MOXxeT ObITh TOJIBKO TPa)KIaHWH 3TOTO IOCYNapCcTBa, OJHAKO 3 MapTa
2009 roga MuHHMCTEPCTBO FOCTULIMU 3asIBUJIO, YTO PHIHOK IOPUIMYECKUX YCIYT BCKOPE
OyleT 4YaCTHYHO OTKPBIT U JIIsl HHOCTpaHHbBIX topuctoB (Choi, 2009:101), uro u mpo-
M301IUI0 25 MapTa TOro K€ roja ¢ nmpuHsTHeM 3akoHa PecnyOmmku Kopes 06 mHO-
CTpaHHBIX TNMPaBOBBIX KOHCyIbTaHTax (Ne 9524). Kak m B Poccuiickoit @eneparum,
aJIBOKaThl M3 JPYTUX CTPaH IOJDKHBI OBITh 3apErUCTPUPOBaHbBl MUHHCTEPCTBOM FOC-
tuin PecriyOnuku Kopest, KoTopoe MOATBEpKIAeT MX KBATHM(PHKALMIO U BBIAACT
cepTu(uUKat, 1AM MPaBO UMETh IOPUINUYECKYIO TPAKTUKY, HO TOJBKO MO BOMIPO-
caM 3aKOHOJATEJIbCTBA CTPAHbI, TJI€ OHU MOJYYHJIM aJBOKaTcKuii craryc. JIroOoi
WHOCTPaHHBIN aJIBOKAT, HAJUJISKAIIMM 00pa3oM 3aperUCTPUPOBAHHBIA U OCYIIECTB-
JISIOIINI CBOIO JIeATenbHOCTh B Pecmybmuke Kopest, MoXeT oka3pIBaTh FOPUANYECKIC
yciryra (KOHCYJBTAIMH) IO BOTIPOCAM €T0 HAIlHOHAIBHOTO MpaBa M MEXKITyHAPOIHBIX
COTJIAIIEHHUH, YIaCTHUKOM KOTOPBIX SIBJISIETCSI €r0 CTpaHa, a TAK)Ke BBICTYMATh Mpe.-
CTaBUTEIIEM B JIENaX, PacCCMAaTPUBAEMBIX B MEXIyHAPOAHBIX apOUTPaKHBIX Cynax
(ct. 24 3akoHa 00 MHOCTPAHHBIX MPABOBBIX KOHCYJbTaHTax). [Ipu 3TOM BakHO, YTO
MOXKET UMETh NMpakTuky B PecmyOnuke Kopest TOnbko TOT MHOCTpaHHBIM aJBOKAT,
CTpaHa «IPOUCXOKICHHS» KOTOpOro 3akitoumia ¢ Pecnmy6nukoit Kopes cornamenue
0 cBOOOJIHOM TOproaiie, 1100 J1000e IPYroe corjaiieHue, HanmpaBieHHOe Ha ubepa-
JIN3AIMIO TOPTOBIM U €€ MPAaBOBOT'O COMPOBOXKIACHUS (CT. 2 U 6 3akoHa 00 MHOCTpaH-
HBIX TIPABOBBIX KOHCYJIbTAHTAX).
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HOxHOKOpeCKUM 3aKOHOIaTeIbCTBOM YCTaHOBJIEHBI KOHKPETHBIE IpaBa v 00s-
3aHHOCTH, KOTOpPbIE ONPEAEISIIOT MOPSAA0K OCYIIECTBIEHHs aJBOKaTaMH mpodeccuo-
HAJILHOW JIESTEIbHOCTH. AJIBOKAThI MMEIOT MPaBO yupexIaTh O(UCHI (KOHTOPHI,
HEAIRA), IpUYeM eclii JaHHOE MIPAaBO XOUET Pealn30BaTh aJBOKAT, MOJYIHUBIIHI a/1-
BOKATCKHM CTaTyC B Pe3yJbTaTe Claud 3K3aMEHa, OH JOJDKEH MMETh CTaX PabOThI 10
IOPUIMYECKON CHEeNnalbHOCTH (B CyJax, MPOKyparype, TOCYIapCTBEHHBIX U YaCTHBIX
OpraHax M OpraHU3alusaX, OKa3bIBAIOUIUX MPABOBBIC YCIIYTH, H HEKOTOPBIX IPYTUX Op-
TaHW3aIUAgX, B TOM YHCIIe U MEXKIyHApOIHBIX) HE MeHee mecTtr mecsieB (cT. 21.2 3a-
KoHa 00 aaBokartype). Kpome Toro, anBokaTsl BipaBe HAHUMaTh B CBOM O(HCHI Tep-
COHaJI, MOPS/IOK MOJATOTOBKHA KOTOPOTO U «IPOYUE HEOOXOMMBIE BOIIPOCHD) OIpe/e-
nsirotest Kopeiickoit acconmanuedd agokaroB (4. 3 cr. 22 3akoHa 00 ajBoOKaType),
OJIHAKO HAaHMMAaeMbIe PAOOTHHUKH JTOJDKHBI COOTBETCTBOBATH PSy TPEOOBaHUIA, CpeIu
KOTOPBIX UCTCUCHHE OMPE/ICICHHOTO CPOKa MOCIEe OTOBITHS HaKa3aHUs B BUJC JIUIIIC-
HUS CBOOO/IBI C MCIIPABUTEIILHBIM TPYIOM MM 00Jiee CTPOroro HakasaHus (Tpu roja
B CJIy4ae OCYXK/ICHHUS K pealbHOMY OTOBIBAHMIO HAKa3aHUsI M JIBA TOJ1a — K YCJIIOBHO-
My; . 1 4. 2 c1. 22 3akoHa 00 afBOKaType) M MOJTHAs AEeCIIOCOOHOCTh (HAX0XKICHNE
MOJ] OTIEKOM WJIM TIOTIEYHUTENILCTBOM JIeJaeT HEBO3MOXKHBIM 3aMeEIleHHe JOJDKHOCTEH
paboTHHKOB o¢uca anBokara; 1. 3 4. 2 cT. 22 3akoHa 00 aJBOKaType).

OtnenbHO B 3aKoHEe 00 aJBOKAType OroBapUBaeTCs MPAaBO aJBOKATOB Ha pa3-
MEIIIEHHE PEeKIaMbl B Ta3eTax, XKypHajax, Telie- U paJuornepeaadax, a Takxke mpH Io-
MOIIM «KOMITBIOTEPHOH cBsizn» (AFEE4l 52|), a Taxke ycTaHAaBIUBaIOTCS TpeOOBa-
HUS K PEKIAMHBIM OOBSBJICHUSM, KOTOPBIE MOTYT COZIEP)KaTh TOJBKO MpPAaBIHBBIC,
KOPpeKTHO chopMynupoBaHHbIe (0e3 mpeyBearnueHud U MHQOpMAIIHH, TOITYCKArOIIeH
HEOJITHO3HAYHOE TOJIKOBAHHME) U HE MOPOYAIIHE PEIMyTAIMI0 IPYTUX aJIBOKATOB CBE-
JeHust 006 ypoBHe o0Opa3oBaHMsl, Kapbepe aJBoKaTa (WK aJIBOKaTOB — YJICHOB aJBO-
KaTCKOTO 00pa3oBaHus1), OCHOBHBIX BHJIaX OKa3bIBAEMOW MPABOBOW MOMOIIX U 0000-
IIEHHBIX PE3yJIbTaTax OKa3aHUs Takoi momomH (cT. 23). JlonoiaHuTeNIbHbIE TpeOoBa-
HUS K peKyiaMe M MOPSAJIOoK ee MyOnukanuu ycraHaBnuBaroTcst Kopeiickoil acconma-
IMei aJBOKAaTOB, KOTOpasi, KAK ¥ MECTHBIC acCOIMAIMH aJBOKATOB, CO3AAET CIEIH-
AIbHYI0 KOMUCCHIO (KOMHTET), TPOBEPSIONIYIO CO/IEPKaHIE BCEX PEKIAMHBIX O0BsIB-
JIeHWH, pa3MeniaeMbIxX aaBokaTamu (4. 3, 4 ct. 23).

OO0s13aHHOCTH aJIBOKATOB, ONPE/ICIICHHBIE B 3aKOHE, 00Jee MHOTOYHCICHHBI
M KacaroTcs KaK OOIIUX MPUHIIMIIOB OPTaHU3aIlMU aJBOKATCKON JESTeIbHOCTH (HAIpH-
Mep, 00S3aHHOCTh COXPAHSITh JOCTOMHCTBO — aJIBOKAT HE JOJDKEH CKPBIBAThH IPaB-
JIUBBIC CBEJICHUS MJIH JICTIaTh JIOKHBIC 3asIBIICHHSI, & PABHO U COBEPILATh KaKHe-JINO0
JIEHCTBUS, CIIOCOOHBIE HABPEIUTH €ro penyTaiuu; cT. 24 3akoHa 00 aJBoKaType), Tak
U BIIOJIHE KOHKPETHBIX BOMPOCOB, CPEIH KOTOPHIX, TOMHUMO MPOUYUX, 00S3aHHOCTH
©XKETO/IHO OKa3bIBaTh MPABOBYIO TIOMOIIH B OOIIECTBEHHBIX HHTEpecax (MIOMOIIb Pro
bono; kaxxaplil aABOKAT 00s3aH BBHIMOJIHATH JACHCTBHS B MHTEpecax oOIecTBa HE Me-
HEe OIPEeeNICHHOTO YHCIa YacoB B TOJl — KaK COJEpKaHWE U MOPSI0K OCYIIECTBIIe-
HUA, TaK ¥ TMPOJOJDKUTEIHHOCTh TAKUX JICMCTBUI ycTaHaBimuBatoTcs Kopetickoii ac-
colMaIyei aJlBOKaTOB, MECTHON acCOIMALMEH aJBOKATOB MU TOCYAapCTBEHHBIM Op-
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TaHOM, IIPHU 3TOM TPABO aJBOKATa OTKA3aThCsl OT TAaKOH JESTENFHOCTH C YIUIATON TO-
BBIIIEHHOTO B3HOCA MJIM MHOW «KOMIICHCAIIMW» 3aKOHOM HE MPEAYCMOTPEHO; CT. 27
3akona 00 aJBOKaType) M BEICHUE peecTpa Jell, ¢ KOTopbiMH paboTan (u paboTaer)
a/IBOKAT C YKa3aHUEM B HEM BCEX OCHOBHBIX JIaHHBIX 10 KAKIOMY €Iy, Kak TO JaTa
NPUHATHS JIeNla, CyMMa roHOpapa, epcoHaibHast HH(GOpMaIys JOBEPUTEINIS U IPOUUe
CBeZICHHS 1 00CcTOATEIhCTBA (CT. 28 3akoHa 00 agBOKaType).

Taxxe B 3akoHe 00 aJIBOKAType 3aKperyieH MPOCTPaHHbIN NepeYeHb 3apeTOB
(ct. 29.2-38), HapyleHHE KOTOPBIX SIBJISETCS OCHOBAHUEM JUIS MPHUBICYCHUS K OT-
BETCTBEHHOCTH — BIUIOTh /0 YroJIOBHOH. B yacTHOCTH, 3ampelaercs BECTH camo-
CTOSATENbHYIO MPAKTUKY IO JIIOOBIM JeJaM aJBOKaTaM, MOJTYYUBIIMM aJBOKATCKUI
CTaTyc MOCPEJICTBOM C/Iaud COOTBETCTBYIOLIETO 3K3aMEHA, €CIM OHM HUMEIOT CTax
paboThI MO IOPUINYECKON CIIEIUANIBHOCTH MEHee mecTu MmecsaneB (ct. 31.2), 3anpe-
IIaeTcs MOCemaTh CyIbl, CJICACTBEHHBIC OPTaHbl, NCTIPABUTEIBHBIC U METUITTHCKUE
YUpEXKIEHUS B LIENAX HaBA3BIBAHUS BO3ME3/IHOM NPAaBOBOM MOMOIIH (3alpeT pacrpo-
CTpaHseTCsl KaK Ha aJBOKATOB, TaK W HAa COTPYJHHKOB aJBOKATCKUX OOpa30BaHUIA
U JIIOOBIX IPYTUX CTOPOHHMX JIMI, IEHCTBYIOIIMX B MHTEpECcax aJBOKaTa WIIM a/IBO-
KaTCcKoro oOpa3oBaHus; cT. 35), U Tak janee.

OOpamiaer Ha ce0s BHUMAaHHUE U 3allPeT CO3/1aBaTh KOMMEPUECKUE MpEeANpusi-
THSL UJIU yYacTBOBATh B UX JESATEILHOCTH, @ TAK)KE 3aHUMATh JIOJDKHOCTH YIPABIISIO-
IIEro MapTHEpa, JUPEKTOpa KOMMEPUECKON OpraHM3aluy WK JH00ro HaeMHOIro pa-
0OTHHKA B MOAO0HON opraHu3aruu. Takol 3ampeT pacpoCTpaHsIETCsS Ha aJBOKATOB,
UMEIOIUX JECHCTBYIONIMN cTaTyC (aJBOKATOB, Y€ CTAaTyCc MPUOCTAaHOBIEH, B TOM
YHCIIe U B TIOPSAKE MPUBIICYCHUS K JUCIUILUTMHAPHON OTBETCTBEHHOCTH, ATOT 3ampeT
HE Kacaercsi), HO OH MOET OBbITh CHAT PEIICHHEM MECTHON acCOIMAIH aJBOKATOB
(4. 2 cr. 38). IIpu 3TOM HEOOXOAUMO TTOTICPKHYTH, UTO, ITOJIYIUB pa3pEIICHAE MECT-
HOW accolMaIiy aJBOKATOB, aJ[BOKAT MOXET B TOH WM WHOW (opMe y4acTBOBATh
B JICATEIILHOCTH JIMIIb HEIOPUIUUYECKHX KOMMEPUYECKUX OPraHU3alui, MOCKOJIbKY 3a-
KOH 00 aJIBOKaType COIEPKUT OTAEIbHBIN 3alpeT Ha HAeM aJBOKaTa JIMLOM, HE UMe-
IOLUM aJIBOKAaTCKOTO CTaTyca, B IIENISAX OTKPBITHS WM 00ECHedeHHUs AEATEIbHOCTH
OpraHu3ally, OKa3bIBAIOILEH IPAaBOBYIO IOMOILIb.

KoHTpob 3a coOmoieHreM aJBOKaTaMH yCTAHOBJIEHHBIX 3aKOHOM TpeOoBa-
HUW OCYIIECTBIISIETCS MECTHBIMH aCCOIMAIIMSMHU aJBOKATOB (TaKMX OpraHU3aIuil
Bcero 14), Ha TeppUTOPUH KOTOPBIX OHU UMEIOT NMpakTHKy, Kopeiickoi accormanueit
aJIBOKaTOB 1 MHUHHCTEPCTBOM FOCTHIIMHA COBMECTHO (cT. 39 3akoHa 00 agBoKaType).

3nech crnenyeT OTMETHTD, YTO TIpaBa M 00s3aHHOCTH, XapaKTePHU3YIOILIHe Mpa-
BOBOM CTaTyC aJBOKaTa, yCTaHABIMBAIOTCS HE TOJIBKO B 3aKOHE 00 aJBOKarype —
KaK M B POCCUIMCKOM 3aKOHOJATENbCTBE, OTJENbHbIC MOJTOKEHUS O HUX 3aKpPEIUICHbI
U B JpyTUX HOPMaTHBHBIX MTPABOBBIX akTax. Hampumep, B Yroja0BHO-TIpoIECCyaTbHOM
konekce PecnyOmuku Kopest (BAMASH, Ne 16850, A& 2019.12.31) omnpenenen, mo-
MHUMO MPOYEro, NOPSAAOK y4acTus 3alUTHUKA (KoTopbiM B Peciybnuke Kopest moxer
OBITh TOJIBKO a/IBOKAT, XOTS B UCKIIOYUTEIBHBIX OOCTOATEILCTBAX MO PELICHUIO CyAa
K YYaCTHIO B MPOIIECCE B KAYECTBE 3AIIMTHUKA MOXET ObITh AOMYIIEHO U APYroe JIn-
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10; cT. 31) B Jompoce Moao3peBaeMoro M ero mpaBa B XOJE OCYILIECTBICHHS 3TOTO
CIIEICTBEHHOTO JICHCTBUS (JleNaTh 3asiBICHUS, MPOBEPATH MPOTOKOJ JONpPOCa, 3asiB-
JSATh MIPOTECTHI U TaK jgajee; cT. 243.2).

3akioueHnue

CoBpeMeHHas pOCCHICKasl aJBOKATypa CTaJIKUBAETCS C TPYAHOCTAMHU Kak
BHEIIHET0, TAK U BHYTPEHHETO CBOMCTBA (CBSI3aHHBIMU B TOM 4YHCJIE C B3aUMOJEH-
CTBHEM OpPTraHOB aJBOKATCKOTO CAMOYNPABJICHUS W BO3HUKHOBEHHEM KOH(IUKTOB
MeXIy HUMH'®), IpHUeM TepBble HEMOCPEJCTBEHHO KACAIOTCS MPAaBOBOIO CTaTyca
aJiBOKaTa M 00ecreyeHHs rapaHTHil ero He3aBUCUMOCTU MPU OCYIIECTBICHUH MPO-
(beccuoHanbHON neATenbHOCTH. HanmpumMep, B yroloBHOM CyJIONPOM3BOJICTBE a/IBO-
KaTypa TPaJUIHOHHO IONAraeTcss NPOTUBHUKOM MPAaBOOXPAHHTEIBHBIX OpPraHoB'®,
OJIHAKO PaBEHCTBA MEXKy dTUMHU MPOTHBOOOPCTBYIOIIMMHU CTOPOHAMHU HE HaOrO/Ia-
€TCsl, XOTSI OHO U JIOJDKHO MMETh MECTO B CHJIy KOHCTHTYIIHOHHOW HOPMBI 00 OCy-
IIECTBICHUU CYAONPOU3BOACTBA B Poccuiickoit denepaliui Ha OCHOBE COCTA3ATENb-
HOCTH ¥ paBHOIMpaBus cTopoH (4. 3 cr. 123 Koncturyuuu POD).

Koncturynuonnsiii Cyn P® yka3piBaeT, 4TO yHOMSHYTBIE COCTSA3aTENBHOCTh
Y paBHONpABHUE MPEAINONATraloT OTAeNeHHEe (PYHKIMH pa3pelieHus] YTOJIOBHOTO Jeia
oT (YHKUMH OOBHHEHHMS W 3alUTHI, Pa3[CIIEHHE NPOLECCYalTbHBIX IOJHOMOYUI
1 060cobneHne cyna Kak 00BbEeKTUBHOTO U OecnpucTpacTHOro apoutpal’. U xors mpo-
LeccyalibHbIE TIOJIHOMOYHS CTOPOH OOBUHEHMS U 3aIUTHI ICHCTBUTEIBHO Pa3/ICIEHBI,
«COCTS3aTENIbHBIN» MPOLIECC MPAKTUYECKH Oe3pa3aeabHO HaXOAUTCS BO BJIACTU CTOPO-
HBI OOBHHEHUS, OKa3bIBAIOIICH CTOPOHE 3alIUThI O0Jiee WM MEHEe aKTHBHOE, a TIOPOit
W BOBCE HE3aKOHHOE MpoTHBOJCHcTBHE. [IpemycMoTpeHHBIE B 3aKOHOAATEIHCTBE
MOJIHOMOYHMSI 3alllUTHUKA-a/IBOKATa IPU OKAa3aHUU FOPUIMYECKON MOMOILUM BEChbMa
pa3HOOOpa3HBI M BKJIIOYAIOT B ce0s1 cOOp M MpEICTaBIICHUE JTI0KA3aTeIbCTB, IIPUBIIC-
YEeHHE CIIELUAINCTOB, YY4aCTHE B CJIEACTBEHHBIX NEHCTBUAX, XOAaTalCTBO O MPOBEE-
HUU CIICJICTBEHHBIX AeicTBUi U Tak ganee (cT. 53 YIIK P®D), ogHako mpeacraButenu
CTOPOHBI OOBMHEHHMS B JIMIIE ClIelOBaTeNell U JO3HABaTeNIe HEPEAKO UTHOPUPYIOT
1X, HeOOOCHOBAHHO OTKa3bIBasl aJBOKATaM B YIOBJIETBOPEHUH XOJIATAaHCTB (OOBIYHO

15 OrBercTBEHHOE OTHONIEHHE K MHTEpecam npodeccun u Kopropanuu // MenepanbHas Tanata aJBOKATOB
PO, available at: https://fparf.ru/news/fpa/otvetstvennoe-otnoshenie-k-interesam-professii-i-korporatsii/ (zata
obpamenust: 20.11.2019).

16 Tununenko FO.C. AnsokaTypa cBoii BbIOOp cienana / ®enepanbHas nanata aasokatos Pd, 20.08.2019,
available at: https://fparf.ru/news/fpa/advokatura-svoy-vybor-sdelala (Accessed 25 November 2019).

17 Cwm.: Tocranosnenne Koucrurynuonunoro Cyna PO or 08.12.2003 Ne 18-I1 «Ilo aeny 0 MpoBEpKE KOHCTH-
TYLHOHHOCTH HOJIOXKEHHH crateit 125, 219, 227, 229, 236, 237, 239, 246, 254, 271, 378, 405 u 408, a Takxe
rnaB 35 u 39 YronoHo-mporeccyanbHoro kogekca Poccuiickoit denepanmu B CBSI3M C 3apocaMH CyIOB
o0liei IpUCANKIMY U xKanobamu rpaxaay»; [locranoBnenne Koncrurynuonnoro Cyma P® ot 29.06.2004
Ne 13-I1 «Ilo nmemy o mpoBepke KOHCTHTYIHOHHOCTH OTAECNBHBIX MOJOXKEHUH ctareit 7, 15, 107, 234 u 450
VYronoBHO-TIpOIiecCyanbHOTO Komekca Poccuiickoit denepanuy B CBS3H ¢ 3alIPOCOM TPy AeIyTaToB [ oc-
yaapcTBeHHON JlymbD».
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0 JI0IIpoce CBUAETENs MO0 NPOBEICHUH UHBIX CIIEACTBEHHBIX AECHCTBHI), ToMycKas
TaKXe HapyllleHHe aJBOKaTCKOW TalHbl, IpOBe/IeHNEe OObICKOB M MHBIX JIEHCTBUH yiKe
B OTHOILICHUU CAMHUX aJ[BOKATOB, YTO MPSIMO MPOTUBOPEUUT KaK 3aKOHOIATEILCTBY 00
anBokatype, Tak u YIIK PO,

B suBape 2019 roma I'ocymapcrtBennoe Cobpanue PecrnyOmmku bamkopro-
CTaH NPEUIOKHUIO TPOEKT 3aKOHOAATEIBHOW HMHULMATHBBI, INPELyCMaTPUBAIOLIUI
BHeceHue B cT. 294 YK P® nononnenus B Buae GopMyIUpOBKH «a PaBHO B JIESATEIb-
HOCTb 3alIUTHHUKA B LEJSAX BOCIPEMSITCTBOBAHUS OCYIIECTBICHUIO aJIBOKATCKON J1es-
TEIHLHOCTH B YTOIOBHOM CYIONPOU3BOACTBE» . B IpoeKTe MOSCHUTENBHON 3aIiCKH
aBTOpbl MHULMATUBBI OTMEYalH, 4YTO JAeicTByromas penakuus ct. 294 YK PO 3a-
KpEeIUIseT YroJOBHO-IIPABOBOE 00ECIIEYEHUE FrapaHTUU HEBMEIATENILCTBA B JIE€SATEIIb-
HOCTh CyZa, IPOKYpOpa, cliefoBaTess JU00 JTUIa, IPOU3BOIAILETO JT03HAHNUE, TOTa
KaK aJlBOKaThl TAKOrO OOECHEYEHHUs JIMIIEHBI, YTO TPUBOAUT K OOBHUHHUTEIHLHOMY
YKJIOHY CYJOIIPOU3BOJICTBA M (PAKTUYECKON Oe3HAKa3aHHOCTH TOCSTATEeNILCTB HA 3a-
KOHHYIO JICSTEIBHOCTh aBOKaTOBZ,

ITocnme paccMoTpeHHs JaHHOM 3aKOHOJATEIBbHONW HHHUIMATHUBBI €T0 aBTOPAM
OBLTO PEKOMEHI0BAHO BO3/ICPIKATHCS OT BHECEHHSI COOTBETCTBYIOIIETO 3aKOHOIPOECK-
ta B ['ocynapctBennyro aymy P®, mockonbKy MpeacTaBUTENH CTOPOHBI OOBHHEHUS
U aJBOKaThl OOJIafal0T pa3HbIM CTAaTyCOM, a «IIOJIHOMOYUS 3alUTHHUKA HE HOCST
BJIACTHBIA XapaKTep, a BBICTYNAIOT CPEACTBOM peaIM3allUd UM IpOolecCyalbHON
(GYHKIIMM IO 3alKTE MPaB U UHTEPECOB MOI03PEBACMbBIX M OOBUHSAEMBIX U OKAa3aHUIO
UM IOpUAMYECKON MOMOIIM M0 YTOJIOBHOMY A€y, IPOU3BOACTBO 10 KOTOPOMY OCY-
LIECTBISAET Cyjl, Cief0BaTeNb Wil Jo3HaBaTenb»?.. BMecTe ¢ TeM peryjispHO Hapy-
LIAFOTCS KaK MPOLIECCyalIbHbIE, TaK U JIMYHBIE ITpaBa aJBOKATOB — BCTPEYAIOTCA CIIy-
Yay MpUMEHEeHHs (PU3MYECKOr0 HACHIINS B OTHOILICHUH aJBOKATOB CO CTOPOHBI MpeI-
CcTaBUTENEl TOCYIAPCTBEHHBIX OPTaHOB2,

Bonee TOro, XOTS aIBOKAT M SIBISIETCS TaK HA3bIBAEMBIM «CHELCYOBEKTOMY,
T.€. OTHOCHUTCS K YHCHIY JIMII, B OTHOLIEHUH KOTOpbIX B I'maBe 52 VIIK P® onpenene-
Hbl OCOOEHHOCTH TPOU3BOACTBA MO YTOJIOBHBIM JIeJIaM, 3aKPEIJICHHbIE B YIOJIOBHO-

18 [1lypanosa M. [IpodeccHoHANbHBIE PaBa aJBOKATOR: OCHOBHBIE HAPYIICHHS M CTIOCOOBI 3aIuTh // apant.py,
21.03.2019, available at: https://www.garant.ru/news/1264584/#sdfootnote2sym/ (Accessed 25 November 2019).
9 TIpoekT 3akoHOMaTENEHON MHMIMATHBEI Ne 7-768 «O BHECEHHM M3MEHEHH B cTaThio 294 YTOJI0BHOIO KO-
nekca Poccumiickoit ®enepannmn» // Cucrema obecriedeHHs 3aKOHOAATENFHOM JAesATENBHOCTH, available at:
https://sozd.duma.gov.ru/bill/7-768/ (Accessed 20 November 2019).

2 TIpoeKT MOSACHUTENLHOMN 3aMMCKK MPOEKTA 3aKOHO/[aTebHON nHuuaTuBsl Ne 7-768 // Cuctema obecrede-
HUSI 3aKOHOJIATENbHOM fesTenbHocTH, available at: http://sozd.duma.gov.ru/download/8FF3FE45-F1B5-4817-
B412-CC82517BC4D0/ (Accessed 20 November 2019).

2 [TpoexT 3akmodenus komuccun CoBeTa 3aKOHOJATeNeH 10 IPOEKTy 3aKOHOAATENbHON HHUIMATHBE No 7-
768 // Cucrema obecnedenus 3aKOHOJATEIbHOW nesTenbHocTd, available at: http://sozd.duma.gov.ru/
download/8CDBF4D9-6B92-44D7-B8D5-E85E5ED2FFOF/ (Accessed 20 November 2019).

22 Ber mo Kopuaopy Cyja 3aKOHYMICS 3ajepkaHueM ajaBokara // (denepanbHas Hanata aaBoKaToB P,
available at: https://fparf.ru/news/fpa/beg-po-koridoru-suda-zakonchilsya-zaderzhaniem-advokata/ (Accessed
20 November 2019).
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MpOLIECCYaJTbHOM 3aKOHE UMMYHHUTETBl U MPEUMYLIECTBA CyJIed, IPOKYPOPOB U IPO-
YMX JIML HA aJJBOKaTOB HE PACIpPOCTPAHAIOTCA. DTO IPUBOJUT K TOMY, YTO aJBOKAThI
4JacCTO IPUBJICKAOTCA K erJ’IOBHOfI OTBETCTBCHHOCTH KakK 3a HeﬁCTBHTeHLHO COBEp-
IIEHHBIC UMH MIPECTYIUICHUS, TaK U B T€X CIy4asiX, KOTr/la IPeCTYIHOCTh UX JeHCTBUI
BBI3BIBAET COMHEHHA’> — HANpUMep, B CBA3U C TIOMydYEHHEM aJBOKATOM HEOBOCHO-
BaHHO BBICOKOTO, C TOYKH 3PEHHS MPABOOXPAHUTEIBHBIX OPTaHOB, BO3HATPAKICHUS
3a OKa3aHUe IOPUANYECKOi momomum?,

B cBoro ouepenp, 10)KHOKOpEHCKas aJIBOKAaTypa TaKKe CTAJIKUBACTCS C HEKO-
TOPBIMU IMPAKTUYCCKUMU «CIIOXKHOCTAMH» W HCOAHO3HAYHBIMH 3aKOHOAATCIIbHBIMH
pemieHussMUA. Tak, CHOPHBIM MPEACTABISICTCS 3aKPEIUICHHOE B 3aKOHOAATEIbCTBE
mpaBo OBIBIIMX CYZEH M MPOKYpPOPOB Ha MOJYUYEHHE CTaTyca agBoKaTa 0e3 MoJTBEp-
KIACHUA KBaJII/I(bI/IKaHI/II/I, qTo OCBO60)KII3€T TaKUX KaHAUAATOB OT HOIIOJIHUTCIIBHOI'O
H CIIOCOOHOI0 IOKAa3aThCId U30BLITOYHBIM B CUITY UX IIPCIKHETO IMOJIOXKCHHA 3K3aMCHA,
HO B TO K€ BpeMs MPE3IOMHUPYET MX KOMIIETEHTHOCTh — €/IBa JIM BO BCEX CIy4asx
umeroIyrocs. B 3Toii cBs3m Oonee mpeamouTUTENIeH MOPSAOK JIOIMyCKa K aJBOKAaT-
CKOW IeITENBHOCTH, TPEAYCMOTPEHHBIN B POCCHUICKOM 3aKOHOIATEIbCTBE.

Heonno3HnauHOW BUIUTCS W HEOOXOIUMOCTH IOJyYEHHs aJBOKATOM paspe-
[ICHUS HA 3aHATHE WHOW OIUIaYMBAEMON JEATENIBHOCTHIO OJJHOBPEMEHHO C COXpaHe-
HUEM aJIBOKaTCKOM MPAaKTUKH — H3-32 OTCYTCTBHS O€3yCIOBHOTO M 3aKOHOJATEIBHO
3aKpPCIVICHHOI'O ITpaBa aJIBOKATOB Ha COBMCUICHUC OTACJIBbHBIX BUAOB ACATCIBHOCTHU
HEJb3sl MCKIIIOYUTh BO3HMKHOBEHHE KOPPYIIMOHHBIX PUCKOB M 3JI0YMOTpPEOICHUMN
MIPH COTJIACOBAHMH TaKUX Pa3perieHM.

Kpome Toro, HayuHoe coobmiectBo Pecny6nmku Kopest oOpariaer BHuMaHue
Ha TIpoOsIeMy 3PPEKTUBHOCTH U «Ka4eCTBa» MPABOBOM MOMOIIH, MPEIOCTABISICMOM
aJIBOKaTaMu, KOTOpasi IOBOJLHO YacTO OKa3biBaeTcs Hebesympeuna (Gho, 2016:351—
352). Bipouem, paboTa, HanpaBJICHHAs Ha TIPEOI0JICHUE HEIOCTATKOB HOPMATHBHOTO
pEeryIupOBaHUsl U TPAKTHKH aJBOKATCKOW JESATEIBHOCTH, BEAETCS KaK Ha JOKTPH-
HAJILHOM, TaK W Ha 3aKOHOAATEJILHOM YPOBHE, YTO MOXXKHO 3aMETUTh IMPH aHaIN3e
HBOJIIOLIMM MHCTUTYTa aaBoKaTyphl B PecniyOnuke Kopest.

00 aBTOpe:

Hoopakos /lenuc Andpeesuy — KaHAUJAT IOPUIMYECKUX HAYK, CTapIIMKA MpernojaBa-
Tesb Kadeapsl cyieOHON BIIACTH, MPAaBOOXPAHUTEIBLHOW U MPaBO3alIMTHON JesrensHocTH, HOpu-
JIMUECKUH MHCTUTYT, PoccHiiCKUil yHUBEpCHUTET APYKOBI HAPOJIOB.

ORCID ID: 0000-0002-2384-8659; SPIN-kon: 7147-4646

e-mail: den-dobryakov@yandex.ru

23 YrooBHas OTBETCTBEHHOCTh aJBOKATOB: M3 3alMTHHKOB B 06BuHsAeMbIe // ITpaso.ru, 07.07.2017, available
at: https://pravo.ru/review/view/142170/ (Accessed 20 November 2019).

24 Kmosrautr B. O MPECIICIOBAHUN aJBOKAaTOB 3a TOoHOpap // ®PenmepanpHas manara agBokaTtoB Pd,
23.05.2019, available at: https://fparf.ru/polemic/interview/o-presledovanii-advokatov-za-gonorar/ (Accessed
25 November 2019).
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CYOEBHbIU KOHTPOJ1b B OGECNEYEHMU 3AKOHHOCTHU
N OBOCHOBAHHOCTW PELLEHUNA,
NMPUHUMAEMbIX ONEPATUBHbIMU NOAPA3AENEHUAMU
OPIrAHOB BHYTPEHHUX OEN

JI.A. baOu4yesB

KocTpoMckoii rocynapcTBEHHBIH YHUBEPCUTET
156005, . Kocmpoma, Poccutickas @edepayus, ya. [zepoicunckoeo, 0. 17

Hccnenyroress 0cOOEHHOCTH CyIe0HOTO KOHTPOJISl B 00€CIIeYeHUH 3aKOHHOCTH U 0OOCHOBAH-
HOCTH pEIIeHHUH, MPHHIUMAEMbIX ONEPAaTUBHBIMH TOAPA3JIEICHUSIMA OPTaHOB BHYTPEHHUX Nel. AKTY-
AJIBHOCTH pa60T1>1 3aKJIF0YaACTCs B IIOIIBITKE COBepHICHCTBOBaHI/Iﬂ HpaBOBbIX MEXaHU3MOB OCy]_LleCTBJ'IC-
HUS CyZIeOHOTO KOHTPOJIS B BBIIIEYKAa3aHHOW cdepe Ha OCHOBE U3YUYCHHUS CYNCOHON NMPAKTHKH, a TAKXKE
MPaBOBBIX KOJUTU3UH M MPOOEIOB JCHCTBYIOUIETO ONEPATUBHO-PO3BICKHOTO 3aKOHOAATENLCTBA. [Ipeo-
MemoMm uccie0o8anusi BRICTYIIAET CHCTeMa KOHTPOJIBHBIX TIOTHOMOUYWH cyaa: 1) mpoBepka 3aKOHHOCTH
U 000CHOBAaHHOCTH DPEIICHUI ONEPaTHBHOTO MOAPAa3ACiICHUS O MPOBEICHUU OTIEIBHBIX ONEpPATHBHO-
PO3BICKHBIX MEPOIIPHUATHHA ITyTeM MPEIOCTABICHUS CYIOM pa3pelleHus] Ha X MPOBEAeHHE; 2) MPOBEepKa
3aKOHHOCTH U OOOCHOBAaHHOCTH PEUICHUI ONEpPaTHBHOIO MOJIpA3ZCICHUs O MPOBEACHUH OTICIbHBIX
OTIEpPAaTUBHO-PO3BICKHBIX MEPONPUATHH MPU UX HEOTIONKHOM (IKCTPEHHOM) TPOBEACHUH; 3) pOBEpKa
3aKOHHOCTH M OOOCHOBAaHHOCTH DEIICHHH OINEpaTHBHOIO IMOJApa3JeNieHus 00 OCYIIECTBICHHUU OIepa-
THBHO-PO3BICKHOW JIESTEIBHOCTH IO Kajno0aM rpaxaaH. [leibro paboThl SBISETCS UCCIICAOBAHHUE CYIII-
HOCTHBIX XapaKTEPHCTHK KOHTPOJILHBIX MOJHOMOYHMU CyJa B 00ECIIEYeHUH 3aKOHHOCTH U OOOCHOBaH-
HOCTH pelIeHUH, MPUHIMAEMbIX OTIepaTHBHBIMU TOPAa3ICICHUSIMA OPraHOB BHYTPEHHUX Aen. Memo-
0o02ut0 TIPOBEICHHOTO HCCIICAOBAHHS COCTABISIOT OOLICHAYYHBIH TUAICKTHYECKHI METOJM MO3HAHHS
U BBITEKAIOIIME U3 HEr0 Hay4YHbIE METOJIbI: CUCTEMHBIH, JIOTHYECKHH, CPABHUTEIBHO-TIPABOBOIO aHAJIH-
3a, CTATUCTUYECKHI, CTIENNATBHO-IOPUINIECKIA U apyTHe. 1eopemuueckyio 0CHOBY UCCIEIOBAHUS CO-
CTaBIAIOT HayuHble Tpyasl B.B. AGpamouxuna, B.A. Asaposa, 0.M. I'pomesoro, C.B. EcbkoBa,
H.C. XXenesunska, B.1. UBanosa, U.M. Mcmannosa, H.A. Konokonosa, E.JI. Hukutuna, M.A. Onnorre-
BuHa, P.X. Paxumsozsr, A.M. TamGoBuesa, A.H. Xanukosa, U.J[. [llaToxuHa U APYruxX aBTOPUTETHBIX
YYEHBIX, KOTOpPbIC BHECIH BECOMBIH BKIIAJ B PELICHHE IOKTPUHAIBHBIX M MPUKIAIHBIX MPOOJIEM Cy-
JIeOHOTO KOHTPOJIs B cpepe omepaTuBHO-PO3BICKHOW JeATENbHOCTH. B pe3ynbrare HaydyHOro aHaiu3a
CyJeOHOM MPAKTHKA U FOPUAMYECKON JIUTEPATyphl aBTOPOM MPEIUIOKEH DSl MPABOBBIX MHCTPYMEHTOB,
BJIMSIOIINX Ha OLICHKY CYJIOM 3aKOHHOCTH M OOOCHOBAHHOCTH OIEPaTHBHO-PO3BICKHBIX PELICHUH O Mpo-
BeaeHnn OPM UHTpY3HMBHOTO XapakTepa, 0003HAUCHBI TPABOBBIC KOJUTM3HHU, TPEOYIOIIUE ACTUKATHOTO

© baouues JI.A., 2020.
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M3YYCHHUS] U TEXHHYECKOrO ycTpaHeHus. Kpome 3Toro, apryMeHTHpOBaHO BHECCHHE M3MCHCHHUH B ITO-
noxenuss denepanpHoro 3akoHa «OO0 OIEPaTHBHO-PO3BICKHON NEATENHHOCTH», HAINPABJICHHBIC HA
YIpeXACHNE MPELEeICHTOB IPH3HAHMU 0Ka3aTeNbCTB, NOMyYCHHBIX B X01¢ npoBeaeHus OPM B ciyua-
SIX, KOTOPBIC HE TEPIIAT OTJIAaraTelIbCTBa U MOTYT MPUBECTH K COBEPIICHHUIO TSHXKKOTO MIIA 0CO00 TIKKO-
r0 NPECTYIUICHHS, HEAOMYCTUMBIMH. Pe3ybTaThl HCCIICOBAHHMS MOTYT OBITh MCIOJIB30BAHBI B TIPABO-
MPUMEHHUTENIFHON MPAKTUKE CYOBEKTOB ONMEPaTHBHO-PO3BICKHON NEITENBHOCTH, CYCH, YIOIHOMOYEH-
HBIX MPOKYPOPOB, & TaKXKe B Hay4yHOH paboTe MpH aHaiM3e MpoOJIeM OCYIICCTBICHHS CYAeOHOTO KOH-
TpOJIs B chepe OnepaTUBHO-PO3BICKHON ICATEINEHOCTH.

KiioueBble €lIoBa: OIEpaTHBHO-PO3BICKHAS CATEIBHOCTD, CYACOHBIN KOHTPOJIb, ONEPATHB-
HO-PO3BICKHOE pelIeHHe, ONePaTHBHO-PO3BICKHOE MEPOIPUATHE, 3aKOHHOCTh, ONIEPATUBHOE MOApa3e-
JICHHE, OTPaHUYCHNE KOHCTUTYIIMOHHBIX [IPAB IPaKAaH, ONIEPAaTHBHO-PO3BICKHOE [0
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Research Article

JUDICIAL CONTROL IN ENSURING THE LEGALITY AND VALIDITY
OF DECISIONS TAKEN BY OPERATIONAL UNITS OF INTERNAL
AFFAIRS BODIES

Dmitriy A. Babichev

Kostroma State University
17 Dzerzhinsky Street, 156005, Kostroma, Russian Federation

Abstract. The article examines the features of judicial control in ensuring the legality and va-
lidity of decisions made by operational units of internal affairs bodies. The relevance of the work is de-
termined by an attempt to improve the legal mechanisms for the implementation of judicial control in
the above-mentioned area based on the study of judicial practice, as well as legal conflicts and gaps in
the current operational search legislation. The subject of the study is the system of control powers of the
court: 1) verification of the legality and validity of decisions of the operational unit to conduct certain
operational search activities by granting permission to the court to conduct them; 2) checking the legali-
ty and validity of decisions of the operational unit to conduct certain operational search activities ac-
cording to their urgent (emergent) conduct; 3) checking the legality and validity of decisions of the op-
erational unit to carry out operational search activities on citizens' complaints. The purpose of this
work is to study the essential characteristics of the control powers of the court in ensuring the legality
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and validity of decisions made by operational divisions of internal affairs bodies. The methodology
of the research is based on the General scientific dialectical method of cognition and the scientific
methods that follow from it: system, logical, comparative legal analysis, statistical, special legal, and
others. The theoretical basis of the research rests on the scientific works of V. V. Abramochkin,
V. A. Azarov, Yu. M. Groshevii, S. V. Eskov, N. S. Zheleznyak, V. I. Ivanov, Ch.M. Ismailov, N. A. Ko-
lokolov, E. L. NKkitin, 1. A. Odnoshevin, R. H. Rakhimzoda, A. I. Tambovtsev, A. N. Khalikov, I. D. Sha-
tokhin and other authoritative scientists who have made a significant contribution to the solution of doc-
trinal and applied problems of judicial control in the field of operational search activity. As a result of
scientific analysis of judicial practice and legal literature, the author proposes a number of legal tools
that affect the court's assessment of the legality and validity of operational search decisions on conduct-
ing intrusive OSM, and identifies legal conflicts that require delicate study and technical elimination. In
addition, it is argued that amendments to the provisions of the Federal Law “On Operational Search Ac-
tivities” aimed at preempting precedents for recognizing evidence obtained during the OSM in cases
that can’t be delayed and may lead to a serious or particularly serious crime are unacceptable. The re-
sults of the study can be used in law enforcement practice of subjects of operational search activity,
judges, authorized prosecutors, as well as in scientific work when analyzing problems of judicial control
in the field of operational search activity.

Key words: operational search activity, judicial control, operational search decision, opera-
tional search event, legality, operational division, restriction of constitutional rights of citizens, opera-
tional search case
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BBenenune

CynebHblii KOHTPOIb B cdepe OnepaTuBHO-PO3BICKHON NesTenbHOCTH (1a-
nee — OPJ]) sBnseTcs OIHUM U3 BUAOB FOCYAAPCTBEHHOI'O KOHTPOJIS,, OPUEHTHUPO-
BaHHBIX Ha oOecreueHne 3aKOHHOCTH ONEepaTHBHO-PO3BICKHBIX pemieHnii. Ero ocy-
miecTBieHue Oepet Havano B 1993 roay u cBs3pIBaeTCs ¢ MpUHIATHEM KOHCTHUTYITUH
Poccutickoii deneparuu, a Takke 3akoHOB, pernamentupyromux OPJl mo 6opnbe
C IpecTyNmHOCThI0. OCOOEHHOCTh YKa3aHHOTO KOHTPOJSI COCTOMT B CUMOMO3€ TaKHUX
BCTPEUHBIX BUOB JCSATENLHOCTH, KaK 3all[UTa MpaB, CBOOO M 3aKOHHBIX MHTEPECOB
rpaxjaH, okazaBmmxcs B opoure OPJIl, ¢ oHOM CTOPOHBI, ¥ pa3pelicHre Ha Herac-
HO€ OIpaHUYECHHE ITUX MPaB U CBOOO] B YCTAHOBJICHHBIX 3aKOHOM CITy4asiX W MOPs/I-
K€, C IPYTOM.

CornacHo ouIManbHON CTAaTHCTHKE, Pa3MEIIeHHOW Ha HMH(OPMAIMOHHBIX
pecypcax MBJI Poccwuiickoii ®@enepariu, HaumOOJbIIEE KOJIUYECTBO OIEPATHBHO-
PO3BICKHBIX PELICHUI NMPUHUMAETCA OJHUM M3 cyObekToB OPJl — omepaTUBHBIMU
nonpazaeneHusmu OBJl. Oto o0bscHsAeTCS, Ipekae BCEro, MUPOTOM KOMIIETEHIIUN
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OB/l u npakTHuecKUMU MOKa3aTeNIIMU UX JIEATeIbHOCTH. B yacTHOCTH, UMU BBISB-
nsietcst okosio 93 % OT Bcex 3aperrucTpUpOBAaHHBIX MPECTYIUIEHUH, a pacKpbIBaeTCs
TPU U3 YETHIPEX COBEPIIEHHBIX NPECTYIIICHHI .

B To ke Bpems Ha (GOHE TPEICTABICHHBIX CBEICHUH BBI3BIBAIOT 03a00YCH-
HOCTb JaHHbIe ['eHepanbHON NpoKyparypsl Poccuiickoit @enepannn, B COOTBETCTBUU
C KOTOPBIMH YTIIOJHOMOYEHHBIMHU MPOKYPOPaMH €3KET'0JIHO BBISBIISIECTCS CBBIIIE MATH-
COT ThICSY HapymieHu# 3akonoaarenscTBa 06 OPJI (). M3 Hux abcomroTHOE OOMBIIHH-
ctBo Kacaercst cuctembl OB/l (2016 r. — 481101 u3 516 145; 2017 r. — 508395
u3 520 884; 2018 r. — 497559 u3 507 934; 3a stuBapb-utonb 2019 r. — 275537 u3
281 763). He meHee TpEeBOXKHOW BUIAMTCS CTaTUCTHUKA BBISBICHHBIX HE3aKOHHBIX OITC-
paTUBHO-PO3BICKHBIX perieanid. [lo muaun OBJ] Takux HapymieHuld 3aUKCUPOBAHO:
B2016T.—14619; 82017 1. — 24416; B 2018 1. — 7 684; 32 stuBapb—uroHb 2019 1. —
4 039.

CrnoxuBIIasICS CUTYaIUsl OTpakaeT HAJIMIWE TPOOJIEM B IIIOCKOCTH CyIeOHO-
T'O KOHTPOJIS 32 3aKOHHOCTHIO M 00OCHOBAHHOCTHIO PEIICHUH, TPUHUMAEMBIX OIepa-
TUBHBIMU TIoapazneneHusiMu OBJl, o0yciiaBiuBaeT akTyalbHOCTh UCCIICIOBAHMS H €T0
CBOCBPEMEHHOCT.

CyneOHblil KOHTPOJIb B ONIEPATHBHO-PO3BICKHOM 1eATeJIbHOCTH
BO33PEeHUs HA CYIIHOCTh, KOHTPOJIbHbIE MOJHOMOYHS Cy/Aa

3aHKMMas BaKHEHIIIee MECTO B TOCYJapCTBEHHO-IIPAaBOBOM MEXaHH3Me odecre-
YEHMS 3aKOHHOCTH OCYIIECTBIICHHS OTNEPAaTUBHO-PO3BICKHBIX MEPONPUSATHH (Janee —
OPM), cobmonenust mpaB rpaxjaaH, okazaBimuxcs B opoute OPJI, cyneOHbIil KOH-
TPOJib HEPCAKO BbI3BIBACT HAYUHLIC JTUCKYCCHUHU, CBA3AHHBIC C KPUTUYCCKUM aHAJIU30M
3aKOHOJATEIbHO ycTaHOBICHHBIX ¢GopMm ero peanuszanun (Nikitin, 2007:80;
Rahimzoda, 2015:95). OcobeHHO MpHBICKAIOT BHUMAHUE CYXICHHS aBTOPOB, BbI-
CTYyHaroIUX NPOTUBHUKAMU paciupeHus cynednoro koutpoius B OPJI. K ux gucmy
otHocutcs npodeccop H.C. XKenesHsik, KOTOPBI OTpUIIAET HATHMYUE KOHTPOIBHOM
¢byukuuu cyna. OH yTBEp)KIaeT, 4To Takas QyHKUIUS — 3TO He Oosiee yeM (aHTaznu
OTACJIBbHBIX aBTOPOB, HUYCM HE IMOJKPCIUICHHBIC ITOIBITKKW BbIAABATH XXEJIAaC€MOC 3a
JIEWCTBUTENIbHOE. ABTOPUTETHBIN YUYEHBI Npeajaraer 3akpernuTbh KOHTPOJbHYIO
(GYHKLIMIO CyAa Ha 3aKOHOJATENbHOM YpPOBHE, apryMEHTHPYsS TE€M, UTO KOHTpPOJIb
IpeAroaraeT HemoCPeJACTBEHHOE BMENIATeILCTBO KOHTPOIMPYIOMIETO OpraHa B KOH-
TPOJIUPYEMBIN MPOLIECC, a CyJ HE MOXKET IIPEKPATUTh MPOBEICHNE HAYABLIETOCS Me-
pOTIPUATHS M, HA00OPOT, PEKOMEHI0BAaTh OoJiee A(P(GEKTUBHBIN BapHaHT €ro MpoBe-
nenus (Zheleznyak, 2009:23).

! Opunmansherii caiit MBJI Poccuiickoii ®@enepamuu. CTaTucTika U aHATHTAKE. COCTOSHHE MPECTYITHOCTH
B Poccun 3a sHBapb—1exkabps 2019 rona, available at: https://xn--blaew.xn--plai/reports/item/19412450/
(Accessed 02 February 2020).
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Mnuenue H.C. JKene3zHska BUAMTCS HaM HE JMILEHHBIM JIOTUKU. OJgHOBpe-
MEHHO CYHTAeM €ro HEHICAIbHBIM, TPEOYIOIIMM YTOYHEHHS C Y4eTOM HapaOOTOK
MPABONPUMEHUTEIbHON MPAKTUKU. BBIHOCS MONEMUKY 3a CKOOKHM, TOUKM HaJl «i»
B JJAaHHOM BOIIpOCE NO3HaBaTeNnbHO paccTasiisieT [locranoBnenne KoHCTUTYIMOHHOTO
Cyna Poccuiickoit @enepanuu ot 9 utons 2011 roga Ne 12-IT «Ilo nemy o nposepke
KOHCTUTYLIMOHHOCTHU MOJIOKEHUH NyHKTa 7 cratbu 16 3akoHa Pocculickoit @enepa-
nuu «O cratyce cyaeit B Poccuiickoit denepanum» 1 yactu nepBoit crateu 9 Dejne-
panbHOTO 3aK0oHAa «OO0 OMEpaTHBHO-PO3BICKHON IEATEIHHOCTH» B CBS3HM C KAIOOOH
rpaxaanuHa M.B. AnocoBa». B HeM yka3bIBaeTcs, UTO paccmompenue cyoom Onpo-
ca o npogedenuu OPM 0o nauwana npou3eoocmea no y20108HOMY Oeny Henocpeo-
CMBEHHO CBA3AHO C BO3MONCHBIMU OCPAHUYEHUAMY KOHCMUMYYUOHHBIX NPA8 U Npeo-
cmaensiom coboli 00Ky u3 Qopm npedeapumenvHozo cyoebHo2o konmpons® (Briaene-
HO HamMH — /[.5.). DTo# Mo3uIKU 1 OyJeM MPUIACPKUBATHCS MO XOY HCCIICIOBAHUS.

OTMeTHM, YTO B COBPEMEHHOM HOPUIUYECKON JOKTPHUHE C(HOPMUPOBAIUCH
yOenquTenbHbIe BO33PECHUS HAa OTIMYUTEIBHBIE OCOOCHHOCTH CyIEOHOTO KOHTPOJIS
B CpPaBHEHHMH C MHBIMU BUJaMH rocynapctBeHHoro koutpoius B chepe OP/l. Cpenu
HUX — TE3UC O TOM, YTO pealin3alus KOHTPOJIbHON (GYHKIIUH CyJa He 00JiajaeT UHU-
[UATUBHOCTHIO. VIHBIMU CITIOBaMH, CyJl OCYILECTBIISICT CBOM KOHTPOJIBbHBIE (YHKIUU
TOJIKO B pe3yJibTaTe MHUIMATHBHI cyObekToB OPJl npu mocTynineHnn Kk Hemy Xoja-
TalcTB O pa3zpewieHuu nposeaeHuss OPM, orpaHMYMBaOIINX KOHCTUTYLIMOHHBIE ITpa-
Ba TrpaxiaaH, 00 >xanod Ha opranel, ocymectistone OPJ] (Odnoshevin,
2018:190). OmpaBHaHHOCTh W TMEPCIEKTHUBHOCTh TAKOTO 3aKIIIOUEHUSI OOBSCHSIETCS
TEM, 4TO CyJ IO XapaKTepy €ro KOMIETEHIMU NEHCTBUTEIBLHO HE MOXKET U HE JI0JI-
’KEH OKAa3blBATh BIIMSHUE HAa MPUHATUE PELICHUM ONEPAaTHBHO-PO3BICKHBIMU OpraHa-
MU, B Kakoi-mn6o opme BMemuBaThes B nporecchl ocymmectsieHust OPJl. Cyn tak-
K€ HE BHUKAET B OPTaHU3ALMIO U TakTUKY npoBeaeHus OPM. B nannom ciayuyae Ham
umnonupyet MmHeHne C.B. EcbkoBa u unbix aBropos (Groshevii, Eskov, 2009:47-52;
Eskov, Cherkov, 2010:58-60), koropble, omupasch Ha aHAIU3 ONECPATUBHO-
PO3BICKHOTO 3aKOHOJATENbCTBA, a TAKKE BBIPAOOTAHHBIX MPAKTHKOH (GopM ocy-
IIECTBJICHUS] CYIEOHOTO KOHTPOJISI, BBIIEISIOT CJIEIYIOUIYI0 COBOKYMHOCTH KOH-
TPOJIBHBIX MOJIHOMOYHII cy/a:

1) mpoBepka 3aKOHHOCTH M OOOCHOBAHHOCTH PEIIEHUN ONEpaTHBHOIO MOJ-
pazneseHus 0 npoBeAcHUH oTAeabHbIX OPM myTeM npenocTaBiieHus CyioM paspe-
IICHUS Ha UX TPOBEJICHHE;

2) mpoBepKa 3aKOHHOCTHM M OOOCHOBAHHOCTH PEIIEHUIN ONEpPaTHBHOIO MOJ-
pasneneHus 0 MpoBeAeHUH OTAeNbHBIX OPM mpm mMX HEOTIONKHOM (IKCTPEHHOM)
MIPOBEJICHUH;

2 ITocranosnenue Koncrurynuonnoro Cyna Poccuiickoit @enepamuu ot 9 mions 2011 roga Ne 12-IT «ITo ze-
Jy O MpoBepKe KOHCTUTYLHOHHOCTH MOJOXXEHWH IMyHKTa 7 cTateio 16 3akoHa Poccuiickoit ®Deneparyn
«O craryce cyzneit B Poccuiickoit @enepannu» u yactu nepsoii craten 9 denepansHoro 3akona «O6 omepa-
THBHO-PO3BICKHON JIEATEIFHOCTH» B CBSA3H C kayoboi rpaxaaHuHa 11.B. AHocoBay, available at: https:/rg.
ru/2011/06/22/postanovlenie-ks-dok.html (Accessed 02 February 2020).
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3) mpoBepka 3aKOHHOCTH U OOOCHOBAHHOCTH PEIICHUI OMEpaTUBHOTO TMOJ-
paznenenus o0 ocymectsieann OP/] mo skamo6am rpaxkaaH.

Kaxxnoe u3 BbIIeyKa3aHHBIX HAMpaBiIeHWN CyneOHOTOo KOHTposii B cdepe
OP/] 3acnyxuBaeT OTACIHHOTO BHUMAaHHS, B CBSI3M C YeM OCTAHOBHMCS Ha UX pac-
CMOTPEHUH JeTallbHEe.

IIpoBepka 3aKOHHOCTH pelIeHHi 0 MPOBEACHUH
ONEPATHBHO-PO3BICKHBIX MEPONPHUATHIA

[TpoBepka 3aKOHHOCTH U OOOCHOBAaHHOCTH PELICHUH ONEpaTHUBHBIX MOJpa3/e-
JieHu# o npoBeAeHuH oTaenbHbIX OPM myTem npenoctaBieHus CyJoM pa3pelleHuil Ha
UX TIPOBEJICHHUE SBJISAETCS OJHUM W3 HauOoJee OTBETCTBEHHBIX HAlpaBIICHUH peann3a-
UM KOHTPOJIbHBIX MOJTHOMOYMI CyZeOHON BIacTH, 00eCIIeUNBAOLINX TPABOMEPHOCTh
OTPaHUYCHUS ONIEPATHBHO-PO3BICKHBIMU OpPraHaMH KOHCTHTYIIMOHHBIX TPaB TPaKIaH.
CornacHo «cratuctndeckuM JaHHbIM Ha 2009 rog B cpefiHeM 3a rof Cybl pa3pelaroT
nposezenne OPM, orpaHMUYMBaONIMX KOHCTUTYIIMOHHBIC TpaBa TpakaaH, Oojee yemM
B 200 ThICSY cimydaeB. OOIIee KOJIMYECTBO OOpAIIEHU M XOJIATACTB C yU4ETOM TeX,
B KOTOPBIX CY/ZIOM OTKa3aHO B J1ay€ CAaHKUUHM HA UX MPOBEICHHE, KAaK MMOJIYEPKUBAIOT
crienmanicTel, HaMHoro Oosbine» (Kolokolov, 2009:2-5; Ismailov, 2015:44). Ipose-
JICHHOE HaMH HCCJeI0OBaHME TOKa3bIBAeT, 4TO Mo ucredeHun 10 ner cutyauus usme-
HWJIACh HECyIIeCTBeHHO. Ecim oOpaTuthcs K OQUIMAIBHBIM JaHHBIM, aKKyMYJIHpYe-
MbIM ['eHepanbHOIl Tpokyparypoil Poccuiickoii ®denepaunu, TO OKa3blBaeTCs, YTO
B 2017 romy Tonbko 1o uanu OBJI uzydeno 248 374 marepuana o nposeaenuu OPM,
MMEIOIMX Ha TO cyneOHoe paspemenne. B 2018 roay nmpeameTroM npoKypopcKoit mpo-
Bepku cTall yxke 274931 cooTBETCTBYIOIIUN MaTepral.

[Ipenmucanusimu ct. ct1. 23, 25 Koncrutyuun Poccuiickoit denepanuu, a Tax-
xe 1. 2 cT. 8, 4. 1 c1. 9 DenepanpHOro 3akoHa «OO0 OMepaTHBHO-PO3BICKHOMN JESITEIb-
HOCTH» YCTaHOBJIEHO, YTO TOJIBKO CyJl UMEET IIPABO JaBaTh Pa3pelICHHE HA MPOBEE-
Hue OPM, cBsi3aHHBIX C OrpaHMYEHUEM IpaB U cBOOOJ rpaxaaH. K takoro pona me-
PONPUATHSM OTHOCATCA: 00Ce0BaHUE MOMEIECHUH, 31aHNUl, COOPYKEHUH, ydacT-
KOB MECTHOCTH U TPAHCIOPTHBIX CPEACTB; KOHTPOJb MOYTOBBIX OTHPABICHUM, Tese-
rpadHBIX U UHBIX COOOIICHUH; MPOCTYIIMBaHUE Tele()OHHBIX MEPEroBOPOB; CHATHE
MH(pOPMAIIMU C TEXHHYECKUX KAaHAJIOB CBSI3U; MOJyUYE€HUE KOMIBbIOTEpHOU MH(pOpMa-
. UTo XapakTepHO, 00s3aHHOCTH OOOCHOBBIBATH IEPEZ CYAOM HEOOXOIUMOCTD
BBINNICYKA3aHHBIX MEPONPUATHHN JISKUT HA OTNepaTUBHBIX moapasneneausx OB/, ko-
TOpBIE, OOpaIasch B CyA 3a paspernienueM Ha npoBeneHrne OPM mHTpy3uBHOTO Xa-
pakTepa, 00s3aHBI PYKOBOACTBOBATHCSA HE aOCTPAKTHBIMH JOTAIKAMH U TPEAIOIO-
KEHUSIMM O HAJIMYMM MPU3HAKOB MOJTrOTaBIMBAEMOI0, COBEPIIAEMOIO WM COBEP-
LIEHHOT'O MPOTUBOINPABHOrO JiesiHUsA. B OCHOBE MPUHMMAaEeMbIX ONEpPaTUBHO-PO3BICK-
HBIX PEIICHUH JOJKHBI JIeKaTh KOHKPETHbIE cBeleHHs ((hakTuuecKue JaHHBIE), MOJ-
TBEPKAAIOLIUE COCTOATENBHOCTD IIPEATIONIOKEHUH O pe3ysbTaTax mianupyemsix OPM.
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B mopsake mpumanusi 0630pHOCTH paccMaTpUBAaEMOMY BOIPOCY MPHUBEAEM
Omnpenenenne KoncrurynuonHoro Cyaa Poccuiickoit @eaepauun «Ilo gemy o mpo-
BEpKe KOHCTUTYLIMOHHOCTH OT/IENbHBIX MoJoxeHui PenepanbHoro 3akona “O6 ore-
PaTHBHO-PO3BICKHOM JeATeIbHOCTH 10 k)anooe rpaxmaanku W.I'. YUepHOoBOI». DTUM
OmnpeneneHneM pazbsICHIIOTCS MPOLETypHbIC U HHBIE OCOOCHHOCTH MPHHSATHUS CYIOM
pemenus o nposeneHun OPM, orpaHMuMBaroMX KOHCTUTYLMOHHBIE IpaBa Ipak-
JIaH. B wactHOCTH, cya, onupasick Ha noyiokeHus cr. 9 denepanbHoro 3akoHa «O0
ONEepPaTUBHO-PO3BICKHOM JI€ATENbHOCTH», YKa3bIBAET, UTO CY/bsl HE BIPAaBE OTKAa3aTh
B PAaCCMOTPEHUH MaTEpHaJIOB 00 OrpaHUYCHUH KOHCTUTYIIMOHHBIX IPaB rpaskJaH, HO
He 00513aH aBath paspenicHue Ha nposeneHre OPM nuiis Ha OCHOBE MOCTYUBIIETO
K HEMY NPEACTaBIEHUS] PYKOBOAUTENS opraHa, ocyuectsisitomiero OPI, eciu ne npu-
Xooum K 6618600y 0 HE0OXO0OUMOCMU MAK020 pa3peuleHus, e20 000CHOBAHHOCMU U 3a-
konnocmu® (BeiaeneHo namu — JI.5.).

Ha nam B3rnsin, nanHoe Ompexnenenvne Konctutynmonnoro Cyma Poccuii-
ckoii denepaiii BHOCUT CYIIECTBEHHYIO KOHKPETHKY B OPTraHHU3alUI0 B3aUMOIEH-
CTBHA MEXAy cynamu u cyorekramu OPJ, paccTaBisist akleHTHI B IpaBUIIaX MPUHS-
TUS U OLIEHKHM ONEepaTUBHO-PO3bICKHBIX perieHuid. Ero npeanucanus oco0o akTyalb-
Hbl B CETOAHSIIHUX pEalMiX ONEepaTUBHO-PO3BICKHOrO mporecca. Tak, B COOTBET-
CTBUH C TIOJIOKEHUSAMU 4. 3 cT. 9 DenepanbHoro 3akoHa «O0 onepaTUBHO-PO3BICKHON
JIESITEIIbBHOCTH» €IMHCTBEHHBIM «OCHOBAHMEM Ui PELICHUs CyIbeil BOIpoca O 3a-
KOHHOCTU U 000CHOBaHHOCTH mpoBeaeHuss OPM, orpaHnunBaromero KOHCTUTYIIUOH-
HBIC TIpaBa TPaKJaH, SBISETCS MOTHBHPOBAHHOE IMOCTAHOBJICHUE OJTHOTO U3 PYyKOBO-
nuTeneit oprana, ocymiectsistomero OPJI»*. Takoe MOCTaHOBJEHHE MpPEICTABIIAET
co0oif MMChbMEHHOE OOpalieHrne (X0JaTaiicTBO) JOHKHOCTHOTO JIMIIA OpraHa, OcCy-
mectisitomero OPJl, B cyn Ju1st monmyyeHust paspenieHus: Ha kKonkperHoe OPM, Bie-
Kylllee OrpaHUYEHHE TOTO WJIM MHOI'O0 KOHCTUTYLIMOHHOIO IpaBa yenoBeka. MOTHBH-
POBAHHOCTb MOCTAaHOBJICHHSI, O KOTOPOM HJET pPeub, J0JKHA MEPEKIUKAThCs, a TOY-
HEe TECHO YBS3BIBATHCS C TPEOOBAHUSIMH 3aKOHHOCTH U 0OOCHOBaHHOCTH.

O0603HauMM, 4TO BBILICYKa3aHHbIE TPEOOBAaHMS K MOCTAHOBJICHHUIO Olepa-
THBHO-PO3BICKHOTO OpraHa, eciiu OpaTh UX B CHCTEME, HOPMATHUBHO HE YPETyIupo-
BaHbI, a B CyJeOHOW NMPAKTUKE MPEUMYIIECTBEHHO YYHUTHIBAIOTCA MO YMOJIYAHHIO.
B crnoxuBmieiicss cuTyanuu MOMOIIb OKa3bIBaeT IOpHUIMYECKas Hayka, Ipejiaras
OCHOBaHHBIC Ha TPEANHCAHUSAX 3aKOHOIATENBHBIX aKTOB KoHIenmuu. Hampumep,
no MHeHHIo P.X. Paxum30/1b1, ¢ KOTOPBIM MBI COJIMJAPHBI, «3aKOHHOCTh MOCTAHOB-
JIEHUS IPEIoaraer:

% Onpenenenne Koncruryrmonnoro Cyaa P® ot 14 mrons 1998 1. Ne 86-O «Ilo feny o npoBepke KOHCTHTY-
LUOHHOCTH OTAENBHBIX MoJoxeHnid denepanpHoro 3akoHa “O0 onepaTnBHO-PO3BICKHON NESTEIBHOCTH TIO
xanobe rpaxnanku W.I'. YepHoBoii», available at: http://base.garant.ru/1351540/#ixzz5yDHCZ5rf (Accessed
02 February 2020).

4006 omnepaTHBHO-PO3BICKHON HesTensHOCTH: Denepanbublii 3akoH oT 12.08.1995 Ne 144-d3, available at:
http://www.consultant.ru/document/cons_doc_LAW_7519/ (Accessed 02 February 2020).
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— COOTBETCTBUE COJECpXKaHUs JOKyMEeHTa ero (opme (Ha3BaHME U JIpyrue
HE00XO0/IMMbIE PEKBU3UTHI);

— €ro BBIHECEHHE KOMIIETEHTHBIM JOJDKHOCTHBIM JIMIIOM (Cy/Abs JIOJKEH
UMETb BO3MOXKHOCTBH YJIOCTOBEPUTHCS B ITOM, JIMYHO 3HAKOMSICH C HEOOXOIMMBIMHU
BEJOMCTBEHHBIMH HOPMATHBHBIMH NPABOBBIMU aKTaMH, B KOTOPBIX MPUBEICH Iepe-
YeHb JIOJDKHOCTHBIX JIMII, TPABOMOYHBIX MPHHUMATh PEUICHUsI 00 OrpaHMYCHUN KOH-
CTUTYLIMOHHBIX NPaB rpaxaaH rnpu ocymectsieHnn OPM);

— COOTBETCTBUE COJICP’KAHHS IOCTAHOBJCHHUS TONy4aeMOW (3amparmiiBac-
Mo#) pakTudeckoit nadopmanum» (Rahimzoda, 2015:97).

OOGOCHOBaHHOCTb IOCTAHOBJICHUS ONPEAEISACTCS UCXOAS U3 aHaIu3a JIOKY-
MEHTaJIbHO O0(OPMIICHHBIX MaTEpHAJIOB, HAXOAIIMUXCS B J€JIe ONEPAaTUBHOIO y4derTa.
B ee ocHOBe JEXUT JOrMYECKHH KOHCTPYKT, 0Opa3yeMblii cUCTEMOH (PaKTHYEeCKUX
JAHHBIX, KOTOPbIE C JIOCTATOYHOI CTENEHbIO BEPOSITHOCTU IO3BOJISIOT KOHCTATHPO-
BaTh JIMOO TIPOTHO3WPOBATH MPOTHBOIIPABHOE TMOBEJCHHUE Pa3padaThiBaeMoro (hury-
panta. OOOCHOBAaHHOCTH JOJDKHA OTPAXaTh NPUYMHHYIO CBSA3b MEXKIY NMPUHITHEM
KOHKPETHOTO OIEPATUBHO-PO3BICKHOTO PEIICHHUS U CIOKHBIICHCS ONEepaTUBHON 00-
CTaHOBKOM.

[TpoBepsiss MOTUBUPOBAHHOCTH XOJATalCTBA 00 OrpaHUUYEHHH KOHCTHTYIIMOH-
HBIX MpaB rpaxjaH, numer M.A. OgHOIEeBUH, «CyI0M OCYIIECTBISETCS CBOE0Opas-
Hasi HEe3aBHUCUMasl IPOBEpKa KadyecTBa BEJIOMCTBEHHOI'O KOHTpOJIA. XOAaTaicTBO
JOJDKHO COJIepXkaTh KOHKPETHBIC JlaHHbIC, KACAlOIIMECs OCHOBAaHMM IPOBEAEHUS
OPM, no3Bosstonue cienaTh BbIBOA O NPUYACTHOCTH JIMIA K MPECTYIHON NeSTelNb-
HoctH. IIpu cocraBiennn xomaraiicTB BaxHO M30erate o0muXx (pas, yKa3bIBaAIOIIMX
TONBKO Ha MyHKT PenepanbHoro 3akoHa «O0 OnepaTMBHO-PO3BICKHON JAEATEIBHO-
CTH», B COOTBETCTBHH C KOTOPHIM BO3MOXHO mpoBeaeune OPM»y» (Odnoshevin,
2018:189).

CroHuT OTMETUTH, B NPABONPHUMEHUTEIHLHON MPAKTUKE HAIPaBIsIeMbIE B CYIl
MOCTaHOBJICHUS] ONEPATHBHO-PO3BICKHOTO opraHa o nposeaeHun OPM, orpannunBa-
IOLIMX KOHCTUTYLIMOHHBIE TpaBa Ipax/iaH, B CHJIy Pa3HbIX NpUUYUH (B OoJblIei cTe-
NEHU CyObEKTUBHBIX, TAKMX KaK XaJJATHOCTb) HE BCErJa OTBEYAIOT BBILICYKA3aHHBIM
TpeOOBaHUAM, BCIEACTBUE YEro MPEACTABISAIOTCS cyabe HeyOeautenbHbMU. Ha Ta-
KOI cilyuyail 3aKOHO/ATeNIb HAAETIHI CYJIBI0 IIPAaBOM 3aTpeOOBaTh MHBIE MaTepHalbl,
Kacaromecs ocHoBaHu# a1 nposegeHust OPM. VckitoueHue cocTaBiIsitoT CBEICHUS
0 JIMIaX, BHEJPCHHBIX B OPTaHU30BAHHBIC MPECTYIHBIE TPYIIIHI, O IITATHBIX HETJac-
HBIX COTPYJHHMKaX OpraHoB, ocymecTBisromux OPJl, 1 o nuiax, oKa3bIBaloOIMX UM
cofieiicTBHE Ha KOH(HUIECHIINAILHON OCHOBE, 00 OpPraHW3aluy U O TAKTHKE TMPOBEe-
Hust OPM (u. 4 ct. 9 ®enepanbHoro 3akoHa «O0 onepaTuBHO-PO3BICKHON AESITEIbHO-
cTW»). [laHHBI HOPMATHBHO 3aKPEIUICHHBIHM MOAX0/, O HAllleMy MHEHHUIO, T03BOJIs-
€T CyJIb€ COJEPKAaTEeIbHO BHUKHYTh B HETJIACHYIO OIEPaTHBHO-PO3BICKHYIO MHMIIMA-
TUBY, YIIIyOUTh IIO3HaHUE (PAKTOB, AETCPMUHHUPYIOUIMX HEOOXOAUMOCTh HErJIACHOTO
OrpaHUYEHUS] KOHCTUTYIIMOHHBIX MPaB IPaXk/1aH, U, B KOHEYHOM CYETE, ONPEIEIUTHCS
C 3aKOHHOCTBIO U 0OOCHOBAHHOCTBIO MPUHATOTO ONEPATUBHO-PO3BICKHOTO PEIICHUS.
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On dopmupyer ycTOWYHBBIC MPEANOCHIIKA ISl CyIeOHBIX PEUICHHH O CaHKIIMOHU-
poBaHuM 100 3arpere NpoBeeHnss KOHKpeTHbIX OPM.

U emie oguH HeManoBakHBIN acnekT. JlefcTByrollee OnepaTuBHO-PO3BICKHOE
3aKOHOJIATEIbCTBO HE 0OS3BIBACT CYABIO CIEANUTH 32 TEM, TOCTUIJIIO JIH 1IN CaHKIIHU-
onnpoBanHoe M OPM. OxHako cormacHo 4. 7 cT. 5 @enepansHoro 3akoHa «O0 orme-
PaTUBHO-PO3BICKHOM JESTEIbHOCTIY CYIbs JOJDKEH OBITh YBEIOMJICH 32 TPU Mecsla
JI0 JHS YHUYTOXEHHSI MaTepuasoB, oTpaxaroumx pesyinbratel OPM, npoBeaeHHbIX
HAa OCHOBAHHH Cy[eOHOTo pemenus”. JIaHHbIe PEMUCAHNs, HA HAII B3TIIA, BBICTY-
MAlOT AOMOJHUTENbHBIM IIPAaBOBHIM HHCTPYMEHTOM B OLIEHKE CyJI0M 00OCHOBaHHOCTH
paHee MPUHATOTO ONEPATUBHO-PO3BICKHOTO pelieHus o npoBeaeHun OPM unTpy3uB-
HOTO XapakTepa, a TaKXe Ba)KHOW rapaHTHell 3alMThl IpaB Ipa)J1aH, BUHOBHOCTb
KOTOPBIX B COBEPIICHUH IPECTYIUICHHUsI He Oblja JI0Ka3aHa B YCTAHOBJIEHHOM 3aKO-
HOM IOPSJIKE.

IIpoBepka 3aKOHHOCTH pellieHHii 0 MPOBeJAeHNHU ONePATHBHO-PO3BICKHBIX
MepOoNpHUSTHII HHTPY3UBHOI0 XapaKkTepa B HEOTJIOKHOM MOPsI/AKe

[TpoBepka 3aKOHHOCTH M OOOCHOBAHHOCTH PEIICHUH ONEpaTHBHOTO MOJpa3-
nenenus o nposeaeHn OPM, orpaHMyuBaroMX KOHCTUTYLIMOHHBIE MpaBa rpaxaaH,
B HEOTJIO)KHOM (IKCTPEHHOM) MOPSIIKE SBJSETCS HE MEHEE BAKHBIM HAIPABIICHUEM
peaiv3alid KOHTPOJIbHBIX TMOJHOMOYMU CyJa, OCYIIECTBISIEMBIM B COOTBETCTBUU
C moyiokeHussMu 4. 3 cr. 8 denepanbHoro 3akoHa «O0 onepaTuBHO-PO3BICKHOMN Jesi-
TEIBHOCTH». B 4acTHOCTH, COTJIACHO MPEANHUCAHUSM TOW HOPMBI B CIIydasiX, KOTO-
pble He TepIAT OTIaraTeabCTBa U MOTYT IIPUBECTH K COBEPILEHHIO TSXKKOTO MIIH OCO-
00 TSHKKOTO MPECTYTUICHUS, @ TAaKXKe TPU HAJTMYNUU JAHHBIX O COOBITUSX U IEHCTBUAX
(Oe3meicTBUM), CO3MAMOIINX YIPO3y TOCYIAapCTBEHHOW, BOCHHOH, 3KOHOMHYECKOM,
nH(GOPMAITMOHHON MJTM JKOJIOrHueckoi OezonacHocTn Poccuiickoit deneparyn, Ha
OCHOBAaHMM MOTHBHMPOBAHHOI'O ITOCTAHOBJIEHHS OJHOIO M3 PYKOBOJAWTENIEW OpraHa,
ocyuiectsisitoiero OPJl, nonyckaerca npoeaenne OPM, koTopble OrpaHuYMBarOT
KOHCTUTYIIMOHHBIC TIPaBa YelIOBeKa M TPaKIaHWHA Ha TallHY MEPenucKu, TenedoH-
HBIX TEPErOBOPOB, MOUYTOBBIX, TeNerpadHbIX U UHBIX COOOIIEHUH, MepelaBaeMbIX 110
CEeTAM 3JIEKTPUUECKON M MOYTOBOH CBS3M, a TaKXKe MPaBO HAa HENPUKOCHOBEHHOCTb
KUIIUIIA, ¢ 003aTeNIbHBIM YBEJIOMJICHHEM cya (Cylbu) B TeueHue 24 yacoB. B Teue-
Hue 48 yacoB ¢ MOMeHTa Havana nposeneHuss OPM opras, ero ocyuecTBIISIFOIINMN,
00s13aH MONTy4uTh CyJeOHOe pemeHre o nposeaeHun Takoro OPM nubo npekpatuth
ero mpoaesenmue’.

5 006 omepaTHBHO-PO3BICKHOMN JesATenbHOCTH: Denepanbubiii 3akoH or 12.08.1995 Ne 144-®3, available at:
http://www.consultant.ru/document/cons_doc_LAW_7519/ (Accessed 02 February 2020).
606 omepartmBHO-pO3BICKHON AesTensHOCTH: Desepanbubii 3akoH oT 12.08.1995 No 144-®3, available at:
http://www.consultant.ru/document/cons_doc_LAW_7519/ (Accessed 02 February 2020).
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Ecnu cMoTpeTh Ha 1aHHYIO HOPMY B TEOPETHYECKON IIOCKOCTH, ITPECTaBIISET
MHTEpEC CYITHOCTh HE TEPIAIIMX OTIaraTelbCTBa CUTYalMii U MX 0COOEHHOCTh B Op-
oure OPJI. IlpoBeneHHOE HAMH HCCIIEIOBAHUE MTOKA3bIBAET, YTO K TAKOBBIM B IOPHIHU-
YEeCKOH JUTepaType OTHOCAT: 1) cUTyalMH, KOTOPbIE BO3HUKAIOT MPH MOCTYIUIEHUU
nH(GOPMAIIMU O TOJTOTaBIMBACMOM JIMOO 3aMBINLIIEMOM TPECTYIICHHH, TPEOyIO-
meld HEOTIOKHOTO pearupoBaHUs, KOTAAa HENPUMEHEHHE JIMOO HECBOEBPEMEHHOE
npuMmeHenne OPM no3BoiuT o103peBaeMbIM COBEPIIHUTD TSKKOE UIH 0CO00 TAKKOE
npectymieHue ¢ HeoOparumbimMu nocnenctBusmu  (Alekseev, Ovchinsky (eds.),
2011); 2) curyamuu, TpeOyromue 0e30TIaraTeIbHOr0 peardpoBaHus, KOTaa OTCYT-
CTBYeT OOBEKTHUBHAsI BO3MOXHOCTb IOIY4YHUTh COOTBETCTBYIOLIEE CYJe0HOE pelleHe
K HayajJy OpraHu3aluu U npaktudeckoro nposeaeHus OPM (Takue cuTyauuu MOTyT
BO3HHKHYTh B CIy4asx HEOOXOIUMOCTH cpouyHoro mnposeneHuss OPM nemocpen-
CTBEHHO TIOCJI€ MOJYYCHHUS COOTBETCTBYIOMIECH MH(POPMAIIMA BO BPEMEHHOU MEPHOI,
KOTJa Cya He paboTaeT — Iociie OKOHYaHUs pabodero JHs, B BBIXOJHBIC W TMpa3.-
Huuneie auu U T.01.) (Ovchinsky (ed.), 2019:175). Kak Buaum, OCHOBOM Ipe/yiarae-
MBIX aBTOpaMH OINpPEAEIEHUI BBICTYNAET TEOPETHYECKAass KOHCTPYKLHMS, B KOTOPOM
00CTOSTENILCTBA, HE TEPILIINE OTIAraTelbCTBA, MO3UIIMOHUPYIOTCS C CUTYalHsIMHU,
TpeOYIOUIMMH HE3aMEeUIUTEIBHOIO ONEPAaTUBHO-PO3BICKHOTO pearupoBaHusl.

PaccmaTpuBas HOpMY B MPUKJIAJHOM TIOCKOCTH, MTOAYEPKHEM, YTO UHOM (OT-
JUYUTENBHBIN UM 0COOBIN) mopsiiok npoBeaeHus OPM, orpaHnunBarommx KOHCTH-
TYIIMOHHBIC TpaBa TpakaaH, 0e3 COMHEHMsI, O0YCIOBIIEH MPAKTUYECKOW HEOOXOau-
MOCTBIO ¥ JIS)KAIIUM B €€ OCHOBE OMBITOM OOpHOBI C MPECTYMHOCTHIO. Peun wmumer
0 Cllydasix, KOTJa B YCJIOBHSX IEHTHOTA TOTEPs] BPEMEHU Ha PACCMOTPEHHUE CYIbei
OIIEPAaTUBHO-PO3BICKHBIX MAaTEPHAJIOB MO OOIIMM IMPOLEIYPHBIM IPaBHJIAM MOXKET
MPUBECTH K TSKKUM MOCIIEICTBUSAM, HECOBMECTUMBIM C MPEBEHTUBHBIMU 3a/a4aMH
u KmoueBsIMU puHIMnamMu OPJ] (onepaTHBHOCTD, HACTYNIATENBHOCTD U JIP. ).

AHanu3 npaBONPUMEHUTENILHOW MPAKTUKU CBUIECTEIbCTBYET, YTO OTACIbHbBIE
noJjiokeHus 4. 3 c1. 8 PenepanbHOro 3akoHa «O0 onepaTuBHO-PO3BICKHOMN AEATEIbHO-
CTU» HEJIOCTaTOYHO KOHKPETU3HPOBAHBI, BCIEICTBUE YETO CO3JAIOT MpoOIeMbl B Ipa-
BONPUMEHUTENILHON MpakTuke. Tak, B HAYYHBIX Kpyrax 0OCYXAaeTcs pe30HaHCHBII
npumep, korna CyneOHast KoJuierus mo yrojoBHbIM fenaMm BepxoBHoro Cynma Poc-
cuiickoii ®eneparu csoum OrmpenenenueMm ot 13 gexabps 2012 roma m3meHuna
npuroBop Yens6uHckoro obmactHoro cyna ot 24 utonst 2012 rona B oTHoueHuu b.
u K., OCY)KIIEHHBIX TIO TLII. «a», «I» 4. 3 cT. 228.1 ¥ APpyruM cTaThsiM YTOJIOBHOTO
konekca Poccuiickoin @enepanun, UCKIIOYNUB MOJOKEHHBIE B OCHOBY MPUTOBOpa Te-
ne(OHHBIE IEPETOBOPHI U3 YHCIIA JOKA3aTENbCTB, IPU3HAB UX HEJIOIYyCTUMBIMHU.

CyneOHast KoJJIerus omnpezenuia, 4YTo «B OCHOBY BBIBOJOB O BUHOBHOCTH b.
u XK. nonoxens! nosnydyeHHslie B xone OPM nanubie 00 uX TeneOHHBIX IeperoBopax
C YYaCTHUKAaMM OpraHM30BAHHOW I'pyNIbl B BeuepHee BpeMsa 20 MapTa U B yTpEHHEe
BpeMs 21 mapra 2010 roma, a Takxke B BeuepHee Bpemsi 27 aBrycTta U B yTpPEHHEE
Bpems 28 aprycta 2010 roga. OPM Obutn npoBeieHbl HA OCHOBAHUU TIOCTAHOBIICHUS
cyneit ot 21 mapra 2010 roma u 28 asrycra 2010 roma coorBeTcTBeHHO. TenedoHHbIE
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MIEPETOBOPHI MOJIYYEHBI ONEPATUBHBIMH CIIy>)KOaMU KaK He TepISIIME OTJIaraTeIbCcTBa
MIpU HATUYUU UH(OPMAIIMU O COBEPIIEHUH 0C000 TSHKKOTO mpecTyruienus. [Ipu atom
YenstOunckuii obnacTHOl ¢y Obl1 yBeoMieH o Havyane npoBeaenuss OPM. Oxnako
B COOTBETCTBHH C TOJIOKEHUSIMU 4. 3 cT. 8 DenepanbHoro 3akoHa «O0 omepaTUBHO-
PO3BICKHOHM JeSITeIBbHOCT) B 3TOM CiIydae TakKe HEOoOXOIUMO cyneOHOe pelieHne
0 3aKOHHOCTH U 060CHOBAHHOCTH UX TIPOBEICHUS .

B Onpenenenun cyaa kacCalluOHHOW MHCTaHIIMU TAK)KE CKAa3aHO, UTO «CYJIOM
HE JJaHa OLIEHKAa TOMY OOCTOSITENIBCTBY, YTO B MOCTAHOBJIEHUSX CyAE€H COOTBETCTBEH-
HO otT 21 mapta 2010 roga u 28 asrycra 2010 roma paspemnieHo MpoBOJIUTH MPOCITY-
IMBaHUE Tee(OHHBIX MEPErOBOPOB YKA3aHHBIX JIMI[ JIUIIb C MOMEHTA BBIHECEHUS
nocraHoBieHuil. To ecTh (pakTHUeCKH He MOJSYyUYeHO CyAeOHOE pellleHHe Ha MpoCiy-
MBaHUE TeNePOHHBIX MEPEroBOPOB B yKa3aHHOE BhIIIe BpeMs. [losromy maHHBIE
JI0KA3aTeNbCTBA ABJIAIOTCS HEJOIMYCTUMBIMUN»S,

Ananmusupys BelmienpusefeHHoe OmnpezneneHue cyaa, UCCIeNoBaTead INpH-
UM K OJIM3KUM, 10 CYTH, BbIBOAaM. B wactHocTH, B.B. AGpaMo4KkuH cripaBeayinBoO
3aMedaeT, 4To «4. 3 cT. 8§ denepanbHOro 3akoHa “O0 OmepaTUBHO-PO3BICKHOM JTes-
TEIBHOCTU HE OO0S3BIBACT CYyJ MPOBEPATH 3aKOHHOCTh U OOOCHOBAHHOCTH MPOCIY-
[IMBaHUS TeNE(POHHBIX MEPErOBOPOB, HAYaTOro 0e3 CyJeOHOro pemeHHs, Kak 3TO
yperyiupoBaHo, Hampumep, B 4. 5 cT. 165 YIIK Poccuiickoit ®@enepanuu. OqHako
9TO TpeOOBaHUE BBITEKAeT U3 ob1ero cmpicia ct. 23 Koncrutyuu Poccun u ct. cT. 8
u 9 deaepanpHOro 3akoHa “O6 onmepaTUBHO-PO3BICKHOU AesTenbHOCTH » (Abramo-
chkin, 2014:30).

Bonee xareropuuHsle 3aKiOYeHUs NMPUBOAMUT B cBoeil pabore U.M. Hcman-
noB. OOpammasch K HAy9HOMY COOOIIECTBY, OH KOHCTATUPYET, UYTO «CyAeOHas Mpo-
BEpKa 3aKOHHOCTHU TPOBEICHHUS CIEICTBEHHBIX JICHCTBUII — OCMOTpa, OOBICKA U BBI-
eMKH B JKWIHIIE — B Cly4ae MX NpoBeAeHus 0e3 cynebHoro paspemenus B YIIK
npexycMoTpena (4. 5 cr. 165), a cyneOHas npoBepka 3akoHHOCTH nposeaeHus: OPM,
3aTparvBarolUX HENPUKOCHOBEHHOCTh >KUJIMILA, B Cllydyae MX NpPOBEACHUS 0e3 Cy-
nebnoro pemenus denepanbHbiM 3aKOHOM «O0 OMEpaTUBHO-PO3BICKHOM AESITETHHO-
CTU» He npeaycMoTpeHa. [1o3TomMy, 0 MHEHHIO aBTOPA, B IaHHBIN 3aKOH HEOOXOIU-
MO BHECTH JIONIOJIHEHHs], IpelycMaTpHUBAIOIINe 00s3aTe/IbHOE 00pallieHue B Cy/l B CIIy-

7 Kaccauunonnoe onpenenenue CK 110 yronosbiM nenam Bepxosroro Cyna P® or 13 nexaOps 2012 r. Ne 48-
012-110. Cyx U3MEHHI NPUTOBOP, CHU3UB OCY)KACHHBIM Ha3HAYCHHOE HAKa3aHHE, MOCKOJBKY PE3yJIbTaThl
OIIEPaTHBHO-PO3BICKHBIX MEPOIPHATHII — «IPOCITYIIMBAHHS TEIC(GOHHBIX IEPErOBOPOB» IPHU3HAHBI HENO-
IYCTUMBIMU JIOKa3aTelbCTBAMY, TaK KaK Ha WX IpoBeJeHHe (akTHIecKH He OBUIO IIONy4eHO Ccyneo-
HOE pellIeHHe, available at: http://www.garant.ru/products/ipo/prime/doc/70201682/#ixzz5yBkjvRDg
(Accessed 02 February 2020).

8 Kaccanuonnoe onpenenerne CK 1o yronosusiM aenam Bepxosroro Cyaa P® ot 13 nexabpst 2012 1. Ne 48-
012-110. Cyx u3MeHHJI TIPHUTOBOP, CHU3UB OCYKICHHBIM Ha3HAYeHHOE HaKa3aHHE, IMOCKOJIBKY PE3yIbTaThl
OIIEPATHBHO-PO3BICKHBIX MEPOIPHATHII — «IPOCITYLIMBAHHS TEIC(QOHHBIX MEPErOBOPOB» IMPU3HAHBI HENO-
MYCTHMBIMH JIOKa3aTe/IbCTBAMHU, TaK KaK Ha MX IPOBEACHHE (aKTHYECKH He OBUIO MOJyYeHO cyneOHoe pe-
nrenwue, available at: http://www.garant.ru/products/ipo/prime/doc/70201682/#ixzz5yBkjvRDg (Accessed 02
February 2020).
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qasix rnpoezieHnss OPM 6e3 cyeOHOoro peieHus i IpOBEPKU €ro 3aKOHHOCTH U J10
BHECEHMS Ha3BaHHBIX JOMOJHEHMH Ha ocHoBanuu Koncrurynuu Pocenn (4. 1 ct. 15)
oOpamiarbcsi B Cya JUlsd MPOBEPKH 3aKOHHOCTU IpoBeaeHHoro OPM, orpanuunBaro-
Ier0 KOHCTUTYIIMOHHBIC MpaBa rpaxkaan» (Ismailov, 2015:41).

[TpoBenenue nmapanieneii MeXy MPaBOBHIMH MEXaHU3MaMH CyZeOHOTO KOH-
TPOJIS 32 3aKOHHOCTBIO CJIEACTBEHHBIX JAEHCTBUM, OIPAaHUYMBAIOINX KOHCTUTYLMOH-
HbIE€ MpaBa IPa)<1aH, U 3aKOHHOCTbIO pelieHuil o npoeneHuu OPM HMHTpY3HBHOTO
XapakTepa BUAMTCS HaM PE30OHHBIM, a NPEACTABJICHHbIE KPUTHKA U TPEAJIOKEHUS
00ocHOBaHHBIMH. OUYeBHIIHAS CXOXKECTh IOPUIMYECKONW NPUPOJBI YKA3aHHBIX JEH-
CTBUI U MEPOIPHUATHI, MPOBOJUMBIX B HEOTIOXKHOM MOPsIKE, 3aKOHOMEPHO are’-
JUPYET K YHUPUKALUU TPUMEHIEMON CEroAHs 3aKOHOIaTeIbHOM TEXHUKHU, MTPUBE/IE-
HUIO ee K eauHooOpa3Hoii cucteme. Hermacnocts OPM u cBsi3aHHas ¢ Hel HeocBe-
JIOMJICHHOCTh TpaKAaH 00 OrpaHWYCHHH WX KOHCTUTYIMOHHBIX TMpPaB HE JOJIKHBI
JIMCCOHUpPOBaTh ¢ npeanucanusmMu Koncrutynuun Poccuiickoit @eaepannu, rapaHTu-
PYIOLIMMH 3aIIUTY 3TUX MPaB rocyapcTBOM. B cBs3M ¢ 3THM U cyneOHas mpoBepka
3aKOHHOCTH PEIIEHUH O MPOBEJEHUU B HEOTIOKHOM mopsyke OPM, orpannuunBaio-
HIMX KOHCTHTYIIMOHHBIC TIPaBa IPaXki1aH, TOJDKHA ObITh aIeKBaTHOW M MOJHOLEHHO.

Onwupasick Ha pe3yJbTaThl aHAIU3a CYJeOHON MPAKTUKU U HAYYHBIX U3bICKAaHUH,
B LEJSIX YOPEKICHUS MPELEICHTOB MPU3HAHUS JI0KA3aTelIbCTB, MOMYYCHHBIX B XOJIE
nposeneHust OPM B citydasx, KOTOpbIE HE TEPIAT OTIaraTesibcTBa U MOTYT MPUBECTH
K COBEPILICHUIO TSKKOTO MM 0CO00 TSDKKOTO MPECTYIUICHUS, HEIOMyCTUMBIMHU, a TaK-
Ke UCKIIOYCHUS PAa3HOYTCHHU HOPMATHBHO YCTAaHOBJICHHBIX MPEIMUCAHUA Tpesia-
raeM BHECTH HW3MeHeHus B 4.3 cT. 8 DenmepampHoro 3akoHa «O0 omepaTHBHO-
PO3BICKHOM AESTEIbHOCTIY ITyTEM H3JI0KEHHSI OCIEIHUX JIBYX MPEAJIOKEHUN B Clle-
IyIoLIe penakuuu: «B meuenue 48 uacoe ¢ momenma nauana npogedeHus onepa-
MUBHO-PO3LICKHO20 MEPONPUAMUSL OP2AH, €20 OCYUeCMEIAIWUl, 00s3aH NOIYYUMb
cyoebHoe peuleHue, paspeuiaroujee HeOMIOHCHOE e20 nposedeHue, 1Ubo NpeKpamums
e20 nposeoenue». B crayuae npexkpaweHusi nposeoeHus maxo2co OnepamueHo-
PO3bICKHO20 MEPONPUAMUSL OP2AH, OCYWECMEIAIOWUL ONEPAMUBHO-PO3bICKHYIO 0esl-
MeNbHOCMb, 0053aH NOIYYUMb CYOeOHOe peulerue 0 3aKOHHOCMU €20 NPOBEOEHUs.

B pakypce ocyriecTBieHus TPOBEPKU CYAOM 3aKOHHOCTH U 0OOCHOBAaHHOCTH
OTIepaTUBHO-PO3BICKHBIX perieHnid o npoeneHud OPM B HEOTIOKHOM TOpSIKE pe-
30HHBIA Bomnpoc 3amarT IO.M. I'pomeBoit u C.B. EcbkoB: «lIpuHnmas pemenue
0 3aKOHHOCTH JINOO He3aKoHHOCTH npoBeaeHus OPM, kakue cBefeHUs T0KEH OpaTh
BO BHHMAaHHE CyJ — CYIIECTBYIOIIHE HA MOMEHT peIIeHUs] 00 UX HKCTPEHHOM IpO-
BEICHNH JINOO TIOTy4YeHHBIE B pe3yJIbTaTe UX NnpoBeaeHus ?». [lpuaepxuBasich mepBo-
ro BapHaHTa, aBTOPBI PACCyKJAIOT, YTO, €CJIM OlleHKa o0ocHoBaHHOCTH OPM Oyner
OCYUIECTBIIATHCS HMCXOJAS W3 MPUHIMIOB «HOOeAUTENe He Cynar» Jubo «Ielb
OIpaB/bIBAET CPEJACTBAa», TO OUEHb CKOPO chopMUpyeTcs MO30pHas JUls MPaBOBOTO
rocy/apcTBa MPaKTUKA, MPH KOTOPOH OyIyT SKCTPEHHBIMH BCE CIIydau MPOBEICHUS
OPM, cBsi3anHbIX ¢ orpanndeHueM mnpas rpaxaad (Groshevii, Eskov, 2009:49-50).
Ha mam B3rnisan, Takue CyKICHHS MOKHO CYMTATh apTyMEHTHPOBAHHBIMH, TIOJIE3HBI-

400 IMPABO3AIIIUTHAA 11 TIPABOOXPAHUTEJIbHA A JEATEJIBHOCTD



Babichev D.A. RUDN Journal of Law. 2020. 24 (2), 389-409

MU | TIPEJENbHO cripaBeuBbIMU. OHM HE MCKIIIOYAIOT OCHOBAHHM, C KOTOPBIMHU 3a-
KOH (pOpMasIbHO CBS3BIBAET BO3MOXKHOCTH HEOTJIOKHOTO mpoBeneHuss OPM, u B To
e BpeMsl JIOTHYECKHU MOJABOAAT K BHUMATEIbHOMY aHalIu3y cyaoM matepuanoB OPJ]
B MPUBS3KE K OCOOCHHOCTSIM ONEPATHBHO-TAKTHYECKON CUTYAIMH, HE JIOIyCKaroIei
B MOMEHT IIPUHSATHS PELLICHUS IPOMEICHHUSL.

IIpoBepka 3aKOHHOCTH penieHUii 00 OCylIeCTBIEHUHU
ONepPaTHBHO-PO3bICKHOI 1eSITeIbHOCTH MO0 KaJI00aM IpaskaaH

[TpoBepka 3aKOHHOCTH U OOOCHOBAHHOCTH PEILLEHUH ONEpPaTUBHOIO MOApa3zie-
nenust 00 ocymectriennd OPJl mo »kamobaMm TrpakgaH — 3TO €IIe OJHO BaXKHOE
HarpaBJICHUE pealn3allii KOHTPOJIbHBIX MOJHOMOYMIA CyJla, CBSI3aHHOE C OIICHHBAEM
CyIbEl OMEepaTHBHO-PO3BICKHBIX MAaTEpUAJIOB IO pE3yJIbTaTaM YK€ MHpPOBEIACHHBIX
OPM Ha npenMer ux npaBoMepHocTH. O €ro 3HaYMMOCTH MOXET CBUJIETEIILCTBOBAThH
aHanMTUYecKas MHPOPMaIUs, OTpaskarolias MacmTaObl 00KaJTOBaHUs JTUIIAMU OTepa-
THUBHO-PO3BICKHBIX PEIICHUH U JJEUCTBUN B COOTBETCTBYIOUINX Cy1eOHBIX MHCTAHITHSIX.

Hamnpumep, no cocrostauto Ha 2016 roa, eciu BepuTh TaHHBIM OTKPBITON Tie-
yatu, Toibko KonctutynmonueiMm Cynom Poccuiickoit Deneparuu mo Bompocam
OPJ1 BeineceHo cbiiie 160 pemenuii. B 19% xano6 Bonpoc cTaBuUiCcs 0 HapyLIEHUH
IpaBa Ha JIMYHYIO HENMPUKOCHOBEHHOCTb; 18,5% — HENpUKOCHOBEHHOCTb YaCTHOM
*Ku3Hu; 17% — TaiiHy TeneoHHBIX neperoBopos; 12,6% — kBanupUIHUPOBAHHYIO
IOpUIMYECKYI0 oMonlh (ydactue aaokata); 11,3% — BO3MOKHOCTh 03HAKOMIICHUS
C JIOKyMEHTaMH, 3aTparuBaroluMu MpaBa u cBo00abl; 7,3% — HENPUKOCHOBEHHOCTh
xwummia u ap. (Shatokhin, 2016:36-40; Halikov, 2017:280). CoBMeCTHO ¢ pelieHus-
mu ECIIY 1 nHBIX MEXIyHApOIHBIX MHCTAHIMH 00l1ee KoIu4ecTBO (PakToB 00Kajo-
BaHUs pe3yabTatoB OPJl 3HaunTeNbHO OOJBIIIE.

Ha namr B3risiz, npeacTaBlieHHbIE IPOLEHTHBIE MOKA3aTeNN BEChbMa 0XH1ae-
Mbl. OHHU SIBIISIIOTCSI PE3YJIBTATOM JEHCTBUS (OPMHUPYIOUICHCS MHOTO JI€T CHCTEMBI
HOPMAaTUBHBIX AaKTOB, 3aKPEIUISIIOIIMX MPUOPUTETHYIO LIEHHOCTh MpaB U CBOOOA ue-
JIOBEKA, PErVIaMEHTUPYIOLIMX MEXaHU3Mbl MX 3alllUThl OT HApYIICHUH, B TOM YHCIIE
opraHaMy rocyaapcTBeHHoOU Biactu. CTOJIMOM 3TOM cUCTEMBI BhICTymaet cT. 46 Kon-
ctutyu Poccuu, rapaHTHpYOIIas KaXI0My CylIeOHYI0 3allUTy ero MpaB U CBOOO.
CornacHO ee TOJIOKEHUSIM pellIeHus U AeicTBus (Wi 0e3eiCTBIE) OpraHoB rocy-
JTAPCTBEHHOM BIIACTH, OPTAaHOB MECTHOTO CaMOYTIpaBJIeHHsI, OOIIECTBEHHBIX 00BEIH-
HEHWil ¥ JOIKHOCTHBIX JIUI MOTYT OBITH 00KaTOBAHBI B CYT'.

AHanu3 B LIEJIOM ONEPAaTUBHO-PO3BICKHOTO 3aKOHOAATEILCTBA MTO3BOJIET BbI-
JeNUTh JIBa MOJBUAA CyACOHOTO KOHTPOJIS HCCieayeMol (opManuu: KOHTPOIb I10
kanmobaM TrpakJaH O HApYUIEHWH MX KOHCTHUTYIIMOHHBIX MpPaB W CBOOOJ INPH OCY-
miectiieHud OPJl u KOHTpoIb 1O jkano0aM rpaxaaH 00 0TKa3e OpraHoB, OCYIIECTB-

9 Koncturynus Poccuiickoit ®enepamuy (MpUHATa BCEHAPOAHBIM rojocoanueM 12.12.1993) (B akryanbHoi
penaxin) / Cobp. 3akononarenscTBa Poc. deneparuu. 2014. No 30 (Y. 1). Cr. 4202.
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mronx OPJI, mpenocraButh cBeleHus, noaydeHHsle npu nposeaeHun OPM. Pac-
CMOTPHUM Ka)KJIbIii U3 HUX B OT/AEIHHOCTH.

Cy0ebHblll KOHMPOL NO HCANOOAM 2PANHCOAH O HAPYUIEHUU UX KOHCIUMYYU-
OHHBIX Npag u c60600 npu ocywecmenenuu OPJ/] peanu3yeTcsl COrNIacHO Mpeanuca-
HUSAM 4. 3 cT. 5 DepepanbHOro 3aKoHa «O0 OMepaTHBHO-PO3BICKHON NEATEITHBHOCTH,
B COOTBETCTBUHU C KOTOPBIMH JIMLIO, NIOJIArarollee, 4YTo AeMCTBUS OPraHOB, OCYILECTB-
nsrommx OPJI, mpuBeny K HapyILISHUIO €ro MpaB M CBOOOJ, BIpaBe 00KaJIOBAaTh 3TH
JeicTBus B cyll. B cBoro ouepenp, npoiecc cy1e0HOro 00kanoBaHus peleHuii opra-
HOB U JOJDKHOCTHBIX JHI, ocywecTBistomux OP/l, kak opraHoB rocygapcTBeHHOU
BJIACTH, IPOBOJUTCS B MOPSAKE aJIMUHUCTPATUBHOTO CYAONPOU3BOICTBA, PETIaMEH-
THpoBaHHOTO KoJekcoM aiMHMHHMCTPaTMBHOIO CyIdomnpou3BojcTBa Poccuiickoit ®Pe-
nepanuu (ct. 1).

OtnaBas nomKkHOE HapaOoTKaM 3akoHojatelns W Biajes cnenupukoit OPJL,
3aKOHOMEPHO HAIpAlIMBAIOTCS [Ba B3aWMOCBA3aHHBIE MEXIy CO000i Bompoca:
«MOXHO M CYMTATh pEaTU3yeMyI0 CETOJHs HOPMATHBHYIO MOJENb O0KaTOBaHHS
OTIePaTHBHO-PO3BICKHBIX penieHni d3pdexTuBHON?» 1 «SIBiseTcs M CyIeOHbIN KOH-
TPOJIb MO Kajno0aM rpaxk/iaH O HapyLIEHUH UX KOHCTUTYLIMOHHBIX IIPaB U CBOOO MpHU
ocyuiectiieHu OPJ] monHoneHHbIM?». OTBET OAMH: K COXKAJECHHIO, BCE €IIE HET.
Kak u3BecTHO, pacCMOTpEHHE CyJJOM ONEPAaTUBHBIX MATEPUANIOB, OJOXKEHHBIX B OC-
HOBY OINEPAaTUBHO-PO3BICKHBIX pelleHni o npoBeaeHun OPM UHTpy3MBHOTO Xapak-
Tepa, MPOBOAMUTCS BHE paMOK CyJIeOHOro pa3duparenbcTBa U BTAaWHE OT JIML, YbU
KOHCTUTYIIMOHHBIC TpaBa IMOJICKAT OTpaHWYeHUI0. FIMEHHO MOATOMYy B OOJBIIMH-
CTBE CIIlyyaeB 3a HEMMEHHEM HMH(POPMALMU HE CleAyeT M 00XaJoBaHUS JIMIIOM He-
000CHOBAaHHO MPOBEICHHBIX B OTHOIIEHUH HETO MEPOIIPUATHIA.

Yro xapakTepHO, UMEIOILYI0 MECTO KOJUIU3UIO HEOJHOKPATHO NOTYEPKUBAIN
CHCIMAITUCTHI, MPOo(ecCHOHATFHO pa3duparonirecs B OCOOCHHOCTSIX OIEPaTHBHO-
poO3bICKHOTO mnpouecca. Hampumep, spkuil npeicTaBUTENb ONEPATUBHO-PO3BICKHOTIO
coobmectBa A.M. TamOoBIIeB yKa3bIBaeT, uTo «HernacHblil xapakrep OPJI, ocoOwrii
PEKUM JIeIONPOU3BOJACTBA U JIOKYMEHTOOOOpOTa, MCHOJIb30BAHUE CIELHUAIBLHOIO
TEXHUYECKOTO MHCTPYMEHTAPUS W MPUHIMI KOHCIHPAIMH AENAloT OecrepCreKTuB-
HBIMH PAcCYXJICHHUS O TOM, UTO JIUIO TOJDKHO UMETh Kakue-11u00 MaTepralibHbIe WU
ueanbHble JOKa3aTelbCcTBA MpOBENeHHS B OoTHomeHMH Hero OPM mo anamorum
C JI0Ka3aTelIbCTBAMH B YTOJOBHOM JIMOO TPaKIaHCKOM CyJONpPOM3BOACTBE. JIMio
MOJKET M HE JIOTaAbIBAThCS, YTO B OTHOIIEHUH HETO NMPOBOAMWINCH Kakue-mb6o OPM,
u TeM Oosiee IUISI HECBEAYIIETO YellOBeKa MPOOJEeMAaTHYHO HAWTH MaTepHalibHbIE
(B TOM YMCIIe JTOKYMCHTAIBHBIC) WU HcabHBIC CBUICTEIbCTBA TOMY» (Tambovtsev,
2016:19).

He menee yGeauTenbHbIM MPEICTABISIETCS CyKIEHHE MOYETHOTO pabOTHHUKA
npokyparypsl C.B. VBanoa. Pa36upas npoOiemsl peain3anuu mnpaBa Juia Ha 00-
KaJIOBaHUE ONEPAaTUBHO-PO3BICKHBIX PEUICHHH B MEXIyHAPOIHBIX CYIeOHBIX Opra-
Hax (4. 3 c1. 46 Koncrtutyuuu Poccuiickoit denepannn), aBTop Ae1aeT yTOUHSIONYIO
OTOBOPKY: «Jisi Toro, 4To0bl o0patuthes B ECIIY ¢ xano0oii Ha mpoBeneHne He3a-
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KoHHbIX OPM, 4enoBek JOJKEH 3HATh O TOM, YTO OHU NMPOBOMASITCS B OTHOILIEHUU He-
ro. Kpome Toro, oH 1oKeH 0Ka3aTh WX HE3aKOHHOCTh. Y UHUTHIBAS, YTO pedb HIIET
0 HETJIACHBIX, 3aCEKPEUCHHBIX MEPOIPHUITUSAX, PUCK TOTO, YTO O HUX CTaHET U3BECT-
HO, MuHHMaIeH» (lIvanov, 2016:24-33).

Ha nam B3rmsin, onupasce Ha no3unuio Koncrurynumonnoro Cyna Poccuii-
ckoit dexeparuu, COrIacHO KOTOPOIH HETJIACHOCTH MPOIEAYPhl CYJAeOHOTO CaHKIIHO-
HupoBanuss OPM, orpaHn4uBaroOmMX KOHCTUTYLIMOHHBIE IpaBa I'pa)</J1aH, MpU3HaHA
TIPaBOMEPHOI'’, BO3MOKHBIM pPEIIEHHEM CIOKMBIIEiicS MPoOIEeMbl MOXKET BBICTY-
MUTh YBEOMJICHUE JIUL, B OTHOLICHUH KOTOPbIX ObUIH mpoBeneHsl OPM uHTpy3uB-
HOro xapaktepa. COOTBETCTBYIOIIAs 3aKOHOJATeNIbHAS MPAKTHUKA YK€ CYIIECTBYET.

Hanpumep, B HalMoHaJIbHOM 3aKOHOJATEILCTBE 3apyOCKHBIX CTpaH, peryJiu-
pytomem Bonpockl OPJI, B 1emsix obecneueHnss HHTEPECOB TPaX/1aH, MpaBa KOTOPbIX
ObUTM OTpaHWYEHBI TIPU OCYIIECTBICHNU B OTHOIIeHNH HUX OPM, B kadyecTBe nomosn-
HUTEJIBHON IMPOIECCYAIbHON TapaHTHH TPeLyCMOTpeHa OO0SI3aHHOCTh COOTBETCTBYIO-
IIMX TOCYIAapPCTBEHHBIX OPTaHOB yBEIOMIISTH 00 3TOM mocie 3aBepireHuss OPM. Tak,
B 1990 rogy B ®PI" ObLT IPUHSAT 3aKOH O 3aIIUTE CBEICHHUHA O ACATEIFHOCTH U JIMIHON
*u3HU rpaxaadn OPI'. DTuM 3aKOHOM YCTaHOBJIEHO, YTO (eaepaabHOE BEIOMCTBO 110
oxpane KoHctuTymmu 00s3aHO co0OImIaTh TpaXkaaHaM O MEPIIOCTPALMU UX ITHCEM,
JIMYHBIX JJOKYMEHTOB U MOJCTYIIMBAaHUM TeNe(OHHBIX MEPErOBOPOB MOCIE OCYIIECTB-
JIEHUS] 3TUX MEPONpUATUN. AHaJOrMYHas HopMma mnpexycMmorpeHa B 3akoHe CILIA ot
1968 rona «O KOHTpOIIE HAJ] MPECTYITHOCTHIO U OE30MaCHOCTHIO Ha yiuiax». CorimacHo
3aKOHY TpaKJaHUH, [IEPErOBOPHI KOTOPOTO MPOCTYIIMBAIUCH, 10 UcTeueHuu 90 anei
yBemomisieTcss 00 3ToM U 3a 15 mHe# no cymeOHOro pa3dompareibcTBa MMEET MPaBO
O3HAKOMHTBCS ¢ TAKUMHU MaTepuanamu (Azarov, Ilvanov, 2010:22-23).

Cxo0xuM ImyTeM monuia 1 YKkpauHa, kotopas ¢ npusastueM B 2012 rogy HOBOro
VIIK kapauHaJIbHBIM 00pa30oM YKpETniia CUCTEMY TapaHTHi COOJIIOJICHHS TIPaB M CBO-
0on denoBeka, nomnasiiero B opouty OPJl, 1 ux 3amuThl B ciiydyae HEOOOCHOBaHHOTO
orpannuenus (Hapymenus). B YIIK Vkpaunsl BBeneHa cr. 253 «YBeaomieHue JMil,
B OTHOIIEHUHM KOTOPBIX MPOBOJWIMCH HETJIACHBIC CIIEJCTBEHHBIC (PO3BICKHBIC) ICii-
ctBus». COracHO ee MOJIOKEHUSIM <JTUIla, KOHCTUTYLIMOHHBIE MpaBa KOTOPHIX ObLIN
BPEMEHHO OTPaHUYEHBI BO BPEMsI MPOBEJICHUS HETJIACHBIX CIIEICTBEHHBIX (PO3BICKHBIX)
JIECTBUH, a TaKk)Ke IMOI03PEBAEMbI, €r0 3aIIUTHHUK JOJDKHBI OBITh MUCHMEHHO yBE-
JIOMJICHBI TIPOKYPOPOM JIHOO TI0 €0 MOPYUEHHUIO CIIEA0BATENIEM O TAKOM OTPaHUYCHUH.
KonkpeTHOoe BpeMsi yBeOMIIEHUS ONPEAEISIETCS ¢ YUETOM HaIW4Msl TM00 OTCYTCTBUS
yIpo3 Ui JOCTIDKEHHS IIeTH YTOJIOBHOTO CYAONPOU3BOJCTBA, OOIIECTBEHHOH 0€3-

10 Onpenenenue Koncrurynuonsoro Cyma P® ot 14 urons 1998 r. Ne 86-O «Ilo meiy o mpoBepke KOHCTH-
TYLMOHHOCTH OTAENbHBIX NonoxkeHuH denepanbHoro 3akoHa “O0 onepaTHBHO-PO3BICKHON NESTENbHOCTH
no xanobe rpaxaanku W.I'. YepHosoit», available at: http://base.garant.ru/1351540/ (Accessed 02 February
2020); Onpenenenne Koncrurynuonuoro Cyma P® ot 4 despans 1999 r. Ne 18-O «ITo xanobe rpakiaH
M.b. Huxonsckoit © M.W. CanpoHoBa Ha HapyIIeHHEe MX KOHCTHTYIHOHHBIX MPaB OTJEIBHBIMH MOJIOKECHHUS-
mu @enepanbHoro 3akoHa “O6 orepaTHBHO-PO3BICKHON jaestensHOCTH », available at: https://www.garant.
ru/products/ipo/prime/doc/12016636/ (Accessed 02 February 2020).
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OTTaCHOCTH, KU3HU JIUOO 3I0POBbsI JIUII, TPUIACTHBIX K MPOBEICHUIO HETJIACHBIX CIIE/I-
CTBEHHBIX (PO3BICKHBIX) AeHcTBHiA. COOTBETCTBYIOIIEE YBEJAOMIIEHHE O (aKTe U pe-
3yJIbTaTax HETJaCHOTO CJIEICTBEHHOTO (PO3BICKHOTO) NEHCTBUS OJKHO OBITH OCY-
LIECTBJIEHO Ha MPOTSHKEHUM JBEHAILATH MECALEB CO JHS MPEKPAIICHUS TaKuX Ieu-
CTBHIA, HO HE TI03/IHEE OOPAIEHHUS B CyJl C OOBUHMTENLHBIM aKTOM» L,

ITonnmaeM, 4TO BBILNIEYKAa3aHHOE HAMM IPENJIOKEHHE HE HCKIIOYAeT BO3-
MOKHOM KpUTHKU. OCOOEHHO OCTPO €ro MOTyT BOCIPHUHSATH AEATENN B 00JACTH OIle-
pPaTUBHO-PO3BICKHON HAayKH, TBEPJO OTCTAUBAIOLIME BEJOMCTBEHHbIE UHTEPECHI U BBI-
CTpaMBaIOIIME HA OCHOBE CBOMX YOESKICHUH IIeJIble HayyHbIe IIKOJIBL. M oTyacT oHU
OyayT mpaBbl. B HEKOTOPBIX ONEpPaTUBHO-PO3BICKHBIX CUTYAIUSIX YBEAOMIICHHE JIUI]
0 MPOBEACHUMU B OTHOUIEHWHU HUX HernacHbIXx OPM MHTpY3MBHOTO Xapakrepa Jucco-
HUPYET C UHTepecaMu OOphOBI C MPECTYMHOCTHhIO, OCOOCHHO KOTJa pedyb UAET 00
OTIepaTUBHON pa3paboTKe WICHOB OPraHM30BAHHBIX MPECTYMHBIX Tpymin. MoxeT a1
TaKoe yBeIOMJICHHE paciin(poBaTh MPOIECCHl ONMEPATHBHOTO JOKYMEHTHUPOBAHMUS?
KoneuHo, 1a, co BCeMM BBITEKAIOIUMHI HETaTUBHBIMU MOCIEACTBUAMU. EcTh U py-
I'Yi€ BECOMbBIE apTyMEHTHI.

Tem He MeHee, CyLIECTBYIOLIAs KOJUIM3MS JOJKHA ObITh ycTpaHeHa. Ee 00-
CyXJeHHue TpeOyeT NEeNMKaTHOIO, B3BELIEHHOIO0 W BCECTOPOHHErO IMOAXO0Ja C MpH-
BJICUCHHUEM CTOPOHHHMKOB M MPOTUBHUKOB Mpoueccyanu3anun OPJ, a Takxe skcnep-
TOB, MPEACTABISAIOUINX CY/ U IPOKYpaTypy.

Pemenne BhlleykazaHHOW NpoOJEeMbl 3aTparuBacT HEMAJIOBAXKHBIA aCIEKT
CyIeOHOTO KOHTPOJISl, KOTOPBIH B HAYYHBIX Kpyrax MperMYIIECTBEHHO HE 00CyXa-
ercsi. Peub uzet o npase auia oOpaTUThCS B CyA C 5kano0oi 0 HapyIIEHHH OIepaTUB-
HbIMU ToApazaeneHusaMu OBJl cpokoB XpaHEHHs] MaTepHaOB, IOJYYEHHBIX B XOJ€
nposeneHusst OPM, korja BUHOBHOCTh B COBEPIUEHUM INPECTYIUIEHHUS HE JIOKa3aHa.
Kak noka3zano nmpoBeJjeHHOE HaMH UCCIIEJOBAHNE, B ONIEPATUBHO-PO3BICKHOM IPAaKTH-
K€ MMEIOT MECTO Clly4ad UTHOpHpoBaHMs TpeOoBaHuil denepanbHOro 3akoHa «O06
ONEpPaTUBHO-PO3BICKHON NEATEIBHOCTHY» 00 YHUUYTOXEHHM YKAa3aHHBIX MaTepUalioB
B yCcTaHOBJIEHHOM mopsiake (4. 7 cT. 5). COOTBETCTBEHHO, 0OBEKTOM CyJI€OHOTO KOH-
TPOJSL MOTYT OBITh HE TOJIBKO PEIICHUS M KOHKPETHBIE HEIMPAaBOMEPHbIC EHCTBUS
onepaTUBHBIX noapasaenenunii OBJl, Ho u dakTbl ux 6e371eicTBHS, KOT/Ia B pe3yibTa-
T€ 370ynoTpebaeHnH MO0 GaHaTbHOM XaTaTHOCTH MOIMMPAIOTCS MpaBa rpaxaaH, ra-
PaHTHPOBAHHBIE 3aKOHOM.

Cy0ebnbiti KOHMPOIb NO AHCATOOAM 2PANCOAH 00 OMKA3€e OP2aAHO8, OCYUIeCmE-
wsowux OPJ], npedocmasumsv ceedenus, noayuennvle npu nposedenuu OPM, ocy-
IIECTBISAETCS TAKXKE Ha EUCTBYIOMIEH B Poccnn HOpMaTuBHOUM ocHOBe. Tak, coriiacHO
npeanucaHusaM 4. 4 cr. 5 @enepanbHoro 3akoHa «O0 OnepaTUBHO-PO3BICKHOW Jes-
TEJBHOCTIY «JIUII0, BUHOBHOCTh KOTOPOTO B COBEPIIEHUH MPECTYIUIEHUS HE JOKa3aHa
B YCTAHOBJIEHHOM 3aKOHOM TIOPSIKE, TO €CTh B OTHOIIEHWH KOTOPOTO B BO30Y>KACHUU

11 Kpuminanenuii mpouecyanbHuii komekc Ykpainu Big 13.04.2012, available at: https:/ips.ligazakon.net/
document/view/T124651?an=1921 (Accessed 02 February 2020).
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YTOJIOBHOTO JIeJIa OTKa3aHo MO0 YTOJIOBHOE JAEJIO0 MPEKPAIIEHO B CBS3U C OTCYTCTBHEM
COOBITHSI TIPECTYTUICHHUS UM B CBSI3U C OTCYTCTBHEM B JISTHHUH COCTaBa MPECTYIUICHUS,
¥ KOTOpOE pacronaraeT (pakramu nposeaeHus B otHoienuu ero OPM u nonaraet, 4to
npy 3TOM OBUTH HapyILICHBI €ro MpaBa, BIIPaBe HCTPeOOBATh OT OpraHa, OCYIIECTBIIS-
toriero OP/l, cBeneHus o MOTy4eHHON 0 HeM WHGOPMAIIMU B TIPEIeiaX, JOMyCKaeMbIX
TpeOOBaHMSAMH KOHCIHPAIUU U UCKITIOYAIOMINX BO3MOKHOCTh pasIiIallieHHs Tocyaap-
CTBEHHOW TaliHbl. B ciydae, ecau OyneT OTKa3aHO B MPEAOCTABICHUU 3aIllPOIIEHHBIX
CBEJICHUM WM €ClIi yKa3aHHOE JIMLO MOJIaraeT, 4YTO CBEIECHHS MOITY4YEHbl HE B TIOJTHOM
o6BeMe, OHO BIPaBE 06KATIOBATH 3TO B CyIeOHOM TOpsIKe» 2.

Kpome toro, B coorBercTBuM co cT. 24 Koncturyuuu Poccuiickoit @eneparu
cOop, XpaHEeHHE, UCTIOIB30BAHUE U PACIIPOCTPAHEHUE HH(GOPMAIIMK O YaCTHOM KU3ZHU
nia 6e3 ero corniacusi He JomyckaroTcesi. OpraHbl TOCYIapCTBEHHOM BIIACTH M OPTaHbI
MECTHOTO CaMOYMPABJICHUS, UX JTOJDKHOCTHBIC JIMIA OO0SM3aHBI O0ECTICYUTh KaXKIOMY
BO3MOYKHOCTh O3HAKOMJIEHUS C JOKYMEHTaMHM M MaTepHalaMi, HEMOCPEACTBEHHO 3a-
TparuBaloNIMMH €ro MpaBa U CBOGOIBI, ECITH HHOE HE MPETyCMOTPEHO 3aKOHOM™,

Ha namr B3riisi, nNpuBEIEHHBIE HOPMBI ONEPATUBHO-PO3BICKHOIO 3aKOHOJA-
TEJIbCTBA OTBEYAIOT 3aIpocaM OOIIECTBA Ha PEaTbHOCTh FapaHTUil 0OecreueHus mpaB
u cBobox uenoBeka. [l koHKpeTHoro juna, numer Y.M. Ucmaunos, «saBisercs
BAKHBIM HE TOJIbKO BUJ AESTENBHOCTH, B paMKax KOTOPOrO NPUHUMAETCS! PELICHHE
00 orpaHMYEHUM KOHCTUTYLIMOHHBIX MpaB, a 00OCHOBAaHHOCTh TAKOTO OIPAaHUYEHUS,
SICHOCTb OCHOBAaHHMI M YCJIOBHM WX OIPAaHUYEHUS, a TAaKXKe JOCTYNMHOCTb CPEICTB
U pa3paboTaHHOCTh MEXaHWU3MOB cyaeOHOM 3amuTey (Ismailov, 2015:45). Tlpuaep-
KHUBASICh AHAJIOTUYHOMN TO3UIIMK, 0003HAYNM OCHOBHBIC HOPMATHBHO 3aKpPEIIJICHHBIE
NpaBUiIa, periJaMeHTHPYIONe Cy1eOHbI KOHTPOJIb B HCCIIEYEMOM CEKTOpe omnepa-
THUBHO-PO3BICKHBIX OTHOLIECHHUH.

Tak, paccMOTpeHHE XaloObl T'pakJaHWHA MPOM3BOJUTCSA B IOPSIKE, YCTa-
HOBJICHHOM aJMUHUCTPAaTUBHBIM CYyIONPOM3BOACTBOM. Opras, OCYLIECTBIISIOLIUI
OP/1, 00s13aH Mpe1oCTaBUTh CyIbE MO €ro TPEOOBAHHIO ONEPATUBHO-CITYKEOHBIE J10-
KYMEHTBI, COJIep)KaIllUe CBEJCHHS, B MPEAOCTABICHUN KOTOPHIX ObUIO OTKa3aHO 3a-
ssBuTeNt0. VICKIIOUeHHE COCTaBIISIOT CBENICHUS O Jullax, BHeaApeHHbIX B OIII', o mrat-
HBIX HETJACHBIX COTPYAHMKAX W O JUIaX, okaspiBatommx cyowrexktam OPJl coxeii-
CTBHME Ha KOH(pHIEHIHATbHON ocHOBe. Ha ciyuaii npu3HaHus pemeHus onepaTuBHO-
PO3BICKHOTO OpraHa HEOOOCHOBAHHBIM CyJibs HANEJICH MOJHOMOYHMSIMH OOS3bIBATH
3TOT OpraH NPeAOCTABIATH 3asIBUTEIIO COOTBETCTBYIONTYIO0 HH(POPMALIHUIO.

B menoM, cTpykTypupOBaHHas JIOTHMKA 3aKOHOJATENsl B BBIIIECYKa3aHHBIX
HOPMATUBHBIX MPEAMUCAHUAX MPEACTABISETCS HaM IOCIEeIOBATENbHON U cOaIaHcu-
POBaHHOM, OTBEYAIOUIEH COBPEMEHHBIM TPEOOBaHUIM, MPEAbIBIIEMbIM K TapaHTUAM

1206 onepatuBHO-PO3LICKHOI AesTenbHOCTH: DenepanbHblii 3axon oT 12.08.1995 Ne 144-D3, available at:
http://www.consultant.ru/document/cons_doc_LAW_7519/ (Accessed 02 February 2020).

18 Koncturyuus Poccuiickoii ®enepanuu (MpUHATa BCEHAPOAHBIM rojocoanuem 12.12.1993) (B akTyansHoii
penakin) / Co0p. 3akononarenbetBa Poc. denepamun. 2014. No 30 (Y. 1). Cr. 4202.
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3alIUThl KOHCTUTYIIMOHHBIX IIpaB M CBOOOJ IpakJaH, BOBJIeYeHHBIX B cepy OP/I.
EnuHcTBEHHOE, HA YTO CTOUT OOpaTHTh BHUMaHHE, Tak 3TO oTcyTcTBUE B Denepaib-
HOM 3aKoHe «O0 onepaTUBHO-PO3BICKHON JIEATENTLHOCTH» U BEIOMCTBEHHBIX HOpMa-
TUBHBIX aKTaX YCTaHOBJIEHHOI'O MOpSIKa MPEIOCTaBIEHHs ONEPaTHBHO-PO3BICKHBIX
JIeJI B CYyJl, @ TAKKE BBIAEIEHHS MaTepPUaIOB, COAEPKAIMX CBEJCHUS O KOHPHICHTaX.
B nanHOM ciyyae cunTaeM HEOOXOIUMBIM B BEJOMCTBEHHBIX HOPMAaTUBHBIX aKTaXx,
pernaMeHTUpyromux opranusanuto OPJI, onmpenenuTs Mpouexypy BbIIEIEHUS CEK-
PETHBIX MaTepHaJIOB, HE MPENOCTaBIsIeMbIX B cyl. IIpu aTom B denepanbHOM 3aKOHE
«O0 onepaTuBHO-PO3BICKHOMN JESATENLHOCTH» 0003HAYHUTh, YTO BBIJCICHUE MTO00HO-
r0 poJia MaTe€pUaoB OCYLIECTBIISIETCS C COIIIACHUS YIIOJHOMOYEHHOTO IIPOKYPOPA.

3akiouenmne

[TpoBeneHHOE HAMH HCCIIEIOBAaHUE KOHTPOJIBHBIX MOJHOMOYHIA Cyna B o0ec-
MEYCHUN 3aKOHHOCTH U 00OCHOBAHHOCTH OIEPATHBHO-PO3BICKHBIX PEIICHUA TO3BO-
JSeT NPUITH K CIEAYIOLUIUM BBIBOJAM:

1. Hernacusiii xapakrep OPJ/] He mo3BoJsieT JuIaM, BOBJICYCHHBIM B OpOUTY
OTIEPaTUBHO-PO3BICKHBIX OTHOIICHUH B CBSI3M C TIPOBEJCHUEM B OTHOIIeHHH HUXx OPM
MHTPY3UBHOI'O XapakTepa, B MOJHOW Mepe OCYIIECTBIATh 3alUTY CBOMX KOHCTHTYIIH-
OHHBIX TpaB. B CBS3U ¢ 3THM pOJIb CyAeOHOTO KOHTpOJIS B MPOBEPKE 3aKOHHOCTH
1 000CHOBAaHHOCTH ONEPATUBHO-PO3BICKHBIX PEIICHUM SBISETCS OAHOM M3 Haubosee
3HAYUMBIX.

2. lenbio cynebnoro koHTpois B cgepe OPJl BbicTymaeT 3amura rnpas u CBO-
00J1 4yenoBeKa, JOCTUraeMasi CIIYIOIMMHU My TsMHU: 1) MpeaynpexIeHueM HapyIIeHUH
cyobexkrtamu OPJl KOHCTHTYIIHOHHBIX TPaB W CBOOOJ IPaXk[aH; 2) BOCCTAHOBJICHHEM
HapyleHHbIX B pesynbrate OPJ] mpaB u cBoOOJ rpakian; 3) BO3MEIICHUEM TpaXKia-
HaM MAaTepUalbHOTO M MOPAIBHO BpENA, NPUYMHEHHOI'O PEIICHUSIMH OPraHoB, OCY-
mecTteistomux OP/I.

3. CymecTByeT HEOOXOIMMOCTh B YCOBEpIIeHCTBOBaHUN DenepabHOTO 3a-
koHa «OO0 onepaTHBHO-PO3BICKHON NIEATETBHOCTH» ITyTEM BHECEHHUSI B HEro 0OOCHO-
BaHHBIX M3MEHEHUH, B apTYMEHTHUPOBAHHOW KPUTHUKE HEKOPPEKTHBIX M3MBINUICHUH,
TOPMO3SIINX MPOIECCHl Pa3BUTHUS IOPUIUYECKON TOKTPUHBI, @ TAaK)KE B HOBBIX Hayd-
HBIX M3BICKaHHUSIX TEOPETHUUYECKUX TMOJIOKEHUN, YUUTHIBAIOIUX COBPEMEHHBIE MTPABO-
BEIC HJIEH, CYICOHYIO U TTPABOOXPAHUTEIHHYIO MTPAKTHKY.

4. 3ammTa KOHCTUTYIIMOHHBIX TIPaB M CBOOOJ TpaKIaH, MOJIEKAIIUX Orpa-
HuueHuio B mporecce OPJl, He momkHa MpensTCTBOBAaThH peanbHOW Oopbde ¢ mpe-
CTYITHOCTBIO. TOJBKO NTEHCTBEHHBIN CYICOHBI KOHTPOJb 32 COOIOCHHEM HOpMa-
TUBHBIX NpEANHCAHUM, ONPEAENAIOINX OCHOBaHMS M ycioBus mnposeneHuss OPM,
WCIOJIb30BAaHUE HMX pPE3YyJbTaTOB B JOKa3bIBaHHM, JeJaeT OOECHEeUYEeHHOCTh IpaB
rpax/iaH peaJbHOCTHIO.

5. Ycranosnenue OanaHca MeXAy COOJIOJEHHEM NpaB YeJIoBeKa W Ipakia-
HUHA, C OJHOM CTOPOHBI, U OTPAHMYEHHEM 3TUX IpPaB B YCTAHOBJICHHBIX 3aKOHOM
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ciyyasix npu BbinosnHeHuu 3anad OPJl, ¢ npyroif, mocturaercst myreM 00001IeHUs
Y aHaJIM3a OlepaTUBHO-PO3BICKHON, KOHTPOJIBHON U HAaJ30pHOM MpaKTUK. JleTanbHoe
U3y4YEHHE MX B €IUHCTBE C MPEJIOMIICHHEM K IPOUCXOALIMM B MHUpPE TEHICHIUAM
MIPABOBOT'O PETYJIUPOBAaHUS KOHTPOJIBHOM JesaTeabHOCTH cyaa B chepe OPJ] mo3Bosis-
€T OUePTHUTh HE TOJIKO HaKaluluBaeMble B Poccun npo0iaeMsl IpaBONPUMEHEHMS, HO
Y 4ETKO HAIIPABUTH BEKTOP COBEPLICHCTBOBAHMUS OIEPATUBHO-PO3BICKHOIO 3aKOHO/a-
TEIbCTBA, 33J1aBasi AMHAMUKY €TI0 HEIIPEPBIBHOIO Pa3BUTHSL.
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