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WCKYCCTBEHHbIVN UHTENNEKT B NTPABOBOM NPOCTPAHCTBE
O.A. SlcTpeboB

Poccuiickuit yanBepcureT apyx0bl HAPOIOB
IOpunuueckuit HHCTUTYT
117198, Mockea, Poccus, yn. Muknyxo-Makaas, 0. 6

AKTHBHOE BHEJIpEeHHE IUPPOBEIX TEXHOJOTHI BO BCe chephl 0OMIECTBEHHOW KU3HH, a TaKKe
CTPEMHTENEHOE Pa3BUTHE MCKYCCTBEHHOIO MHTEJUIEKTa MPHUOOpETaeT cephe3Hble MaciuTalbl, TEM ca-
MBIM TpeOysi 0co00ro BHUMAaHWUS 3akoHoAaTeNs. HacTosmiasi cTaThsi MOCBSIIEHA UCCIIEIOBAHUIO COBpPE-
MEHHOTO COCTOSIHHMSI MPABOBOTO PETYJIMPOBaHMsS HCKYCCTBEHHOIO HMHTEIUIEKTa. B Hel paccMoTpeHa
Crparerust pa3sutus HHQOpMAIMOHHOTO obOIiecTBa B Poccuiickoit ®eneparin Ha 2017-2030 romsl.
IIpuBoasATCS MpUMEpPHl aKTHBHOTO BHEJIPCHUS MCKYCCTBEHHOTO WMHTEJUIEKTA B COLMAJBbHYIO JICHCTBU-
TeNbHOCTh. OTpaXKeHbI Pe3yIbTaThl UCCICIOBAHUS KOHCANTHHIOBOM rpymmsl McKinsey oTHOCHTENBHO
NEPCIEKTHUB 3aMEHBI YEJIOBEUECKOr0 TpyAa poboTamu. B cTarhke oTMedaeTcs, 4TO BONPOC O TOTAILHON
KOMITBIOTEPU3AIMd M COOTBETCTBYIOIIEM BBHITECHEHHH YEIOBEKAa W3 WHTEIUICKTYAIBHOH chepsl nes-
TEJILHOCTH SBISICTCS JIOCTATOYHO JTUCKYCCHOHHBIM. Takke 00O03HAueHBI OT/CIBbHBIC MPOOJIEMBI, CBS-
3aHHBIE C IPUMEHEHHEM TEXHOJIOTHI HCKYCCTBEHHOTO MHTEIUIEKTAa: OTBETCTBEHHOCTh, KOTOPAsi MOXKET
BO3HHKHYTH TIpH ()YHKIIMOHUPOBAHUHU MPOMBIIIJICHHBIX pOOOTOB; HENPEPBIBHOCTh IH(PPOBOiT aKTHBHO-
CTH, KOTOpasi OKa3bIBaeT BIUSHUE Ha TICHXOIMOIIMOHAIIBHOE COCTOSTHUE UenoBeka, u T.1. C mo3ummii He
TOJILKO IpaBa, HO ¥ (PHUII0CO(UN pacCMaTPUBACTCS BOIIPOC O BO3MOXKHOCTH CO3/[aHUsI pOOOTOB C UHTEI-
JIEKTOM, HaJEJICHHBIX CBOWCTBAaMH JIMYHOCTH. ABTOPOM C(HOPMYTHUPOBAH BBIBOJA OTHOCHUTEIBHO TOTO,
YTO B COBPEMEHHBIX YCJIOBHUSIX OJHHM U3 BO3MOXHBIX HAMPABICHUN PA3BUTHS IOPUAMYCCKON HAYKH SIB-
JITIOTCST TEOPETHUECKUE MCCIISTOBAHUS HHTEIUICKTA U «IJICKTPOHHOTO JIATIAY.

KioueBble c10Ba: NCKYCCTBEHHBI MHTEIUIEKT; IIM(POBbIC TEXHOJIOTUH; CTPATETHs Pa3BUTHUS
nH(pOopMaMOHHOTO 001IecTBa B PD; poOOTHI; pOOOTOTEXHUKA; «IIEKTPOHHOE JTUI0»; TPAXKIAHCKOE 3a-
KOHOJIATENIbCTBO; PABOBBIC HOPMBI

I. BBEJIEHHUE

B macrosee Bpemsi MPOUCXOAST 3HAYMMbIE WHTEHCUBHBIC MOIUPUKAINH,
CBSI3aHHBIE C OOBEKTHBHBIM y4acTHEM POOOTOTEXHHUKH B SKOHOMHKE W OPHEHTHPO-
BaHHBIC HAa BHEAPEHUE UCKYCCTBEHHOTO MHTEIICKTAa B OOIIECTBEHHYIO XnU3Hb. O/1HA-
KO MHPOBOE€ COOOLIECTBO TOJILKO HAUMHAET OCO3HABATh pEasIbHbIE U MOTEHLUATbHbBIE
HIOAHCHI BJIMSIHUSA MOJHOCTBIO aBTOMATH3UPOBAHHBIX CHCTEM Ha JKU3HEHHO Ba)KHbBIE
00JacTH COLMAIbHBIX OTHOIIEHUH, HA POCT CBA3AHHBIX C JAaHHOW TEHACHLIMEN dTHYe-
CKHX, COIIMAJIbHBIX U MPABOBBIX MPOOIEM.

IIpesunent Poccuiickoit @enepanuu B.B. Ilytun, npennaras B Ilocnmanuu
®enepanbaomy Cobpanuto B nekadbpe 2016 r. mepeoprueHTHpOBaTh SKOHOMHKY CTpa-

LAW AND DIGITAL TECHNOLOGIES 315
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Scrpe6oB O.A. Becmuux PV/IH. Cepus: FOpuouueckue nayxku. 2018. T. 22. Ne 3. 315-328

Hbl Ha LUQPOBYIO MOJEIb, MOTYEPKHYJI, YTO «HEOOXOAMMO COCPENOTOUUTHCS Ha
HaMpaBJICHUSX, I7l€ HAKAIUIMBAETCsl MOLIHbIM TEXHOJIOTMYECKUI OTEeHIMaa OyaylLe-
ro, a 3To nu(dpoBkIe, APYrHe, TAK Ha3bIBA€Mble CKBO3HBIE TEXHOJIOIHH, KOTOPHIE Ce-
TO/IHS OMPEIENAIOT 06IMK BceX cdep Ku3Hm»'. B mauane mrons 2017 1. Coser 1o
CTPAaTErMYeCKOMY Pa3BUTHIO M IPUOPUTETHBIM IPOEKTaM PACCMOTpPEN MPOEKT MpOo-
rpammsl «Lludposas S5KOHOMHUKA», pa3paboTaHHbi MUHKOMCBA3BIO TI0 TIOPYYEHHIO
IIpesnnenta PO.

[TudpoBbie TEXHOIOTUM aKTUBHO HUCHOJB3YIOTCS B PeaabHOM MUpeE, Aedop-
MUDPYsl NPUBBIYHBIE DJIEMEHTBI B3aMMOCBA3CH M NONYMHAS MX CBOEMY BIHMSAHHIO:
«Bce, 4TO HE YCTPOCHO B COOTBETCTBHH C JIOXOW CETE€H — IOJIUTHKA, CUCTEMA IIpa-
Ba, 00pa30BaHNE — MOXKET PAcKOJOThCS HAa 4aCTHU MOJA BO3AeHcTBUEM HH(pOpMAIU-
OHHBIX TexHoJorui» (Kuper, 2017:17).

II. ACKYCCTBEHHBI UHTEJUIEKT M1 HOBBIE
COILIMAJIBHBIE BbBI3OBbI

B Crparerun paszsurus nuadopmarmonsoro odmectsa B Poccuiickoit enepa-
uuu Ha 2017-2030 roxel, yrBepxkaeHHON Yka3oM Ilpesunenta PO ot 9 mas 2017 r.,
MOJYEpKHYTO, uTO B Poccum Hapsay c 3amadell oOecriedeHust BCEOOLIEro J0CTyna
K HH(OPMALMOHHBIM ¥ KOMMYHUKAIIHOHHBIM TEXHOJOTHSM aKTYaJbHOW SIBISIETCS
npobsieMa WHTEHCU(UKALMK MCIIONB30BaHUS CaMHUX TEXHOJOrMi. TeXHOJIOruu, co-
3/laHHBIC Ha OCHOBE IEPENOBBIX 3HAHWW, B TOM YHCIE UCKYCCTBEHHBIH MHTEIUIEKT,
CTAHOBATCS JOCTYIHBIMH" .

Tenmenmus Bo3pacTaHus JOCTYITHOCTA COBPEMEHHBIX WH(OPMAITMOHHBIX TEX-
HOJIOTHH, CTPEMJICHHE U3MEHUTHh BEKTOP Pa3BUTHS U OCYIIECTBUTH TOTATHHYIO TIEpe-
OPHEHTAIIMIO «YEJIOBEKA MPUPOJIHOTO» B «UEIOBEKa TEXHOTCHHOT0» C NMPHUMEHEHHEM
METOJIOB 3BPUCTHUYECKOTO KHOEPHETUIECKOTO MOJCIIMPOBAHUS 00yCIOBIUBAECT HE00-
XOAMMOCTb PELICHUs MPO0JIEeM, KacatoLUXCsl O€30IaCHOCTU COBPEMEHHOIO COLIMYMa,
MPUMEHEHUS] HAHOCTPYKTYP MPHU CO3/IaHUU U UCTOJIb30BAHUU UCKYCCTBEHHOT'O MHTEI-
JIeKTa, COXPaHEHUs LIECHHOCTHBIX JETEPMHUHAHT YEJIOBEUECKOTO ObITHS U B 1I€JIOM 0e3-
OIMacHOM 3K3UCTEHLMEH uenoBeka, oduiecTsa u rocynapcraa (Sokolova, 2016:16). Ta-
KH€ U3MEHEHHs Hen30€KHO BIEKYT TPaHC(HOPMAIUIO OOIECTBEHHBIX OTHOILICHHIH.

Jns Toro 4ro0bl MOATBEPAUTH HEOOXOAMMOCTh YCTPAHEHHS HECOOTBETCTBHS
CYIIECTBYIOINX OTHOLICHUN U, pa3yMeeTcs, ONPEIeIIONINX UX KaTeTOPUil HOBOMY

! Tlocnanue Tpesunenta PO denepansromy Cobpanmio ot 01.12.2016 «Ilocnanue Tpesunenta Poc-
cuiickoit @enepannn enepansHomy Cobpanuro» // [Tapmamentckas rasera, N 45, 2 nexabps 2016.

2 OQunuanbsHeii calit MuHMCTEPCTBA IM(PPOBOTO PA3BUTHS, CBA3H U MACCOBBIX KOMMYHHUKAIHA
Poccuiickoit denepanuu [DnekTpoHHBIN pecypc]. Pexum moctyma: https://minsvyaz.ru/ru/activity/
directions/779/ (nata obpamenus: 20 urons 2018).

3 Va3 Ipesunenta PO or 9 mas 2017 r. N 203 «O Crpareruu pa3sButus HHOOPMALMOHHOTO 00-
mectBa B Poccuiickoit @enepannu Ha 2017-2030 roxsr» // Cobpannn 3akoHogaTenscTBa Pocenii-
ckoit denepaunu ot 15 mas 2017 r. N 20 ct. 2901.
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CETEBOMY IIPOCTPAHCTBY HET JIyullle CIIOC00a, 4eM OOpaTUTh BHHUMAaHHE HA CEphbE3-
HEHIIMe BONPOCHI, CTOSIINE HA MTOBECTKE JHSL.

B pamkax npoGrnemMaTuky HaCTOAIIEH CTAaTbU NMPHUBEIEM JIUIIb HECKOJIBKO SIp-
KHX TPUMEPOB aKTUBHOTO BHEIPEHHS MCKYCCTBEHHOTO WHTEIIEKTA B COLUAIBHYIO
JIEUCTBUTEIBHOCTb.

BrnacTtu xuratickoro ropoga I HbWKIHP HAYa Il TPUMEHSATH OCOOBIX TOPOXK-
HBIX poOOTOB 117151 GOPHOBI ¢ TIPOOKaAMH B YTPEHHHUE YaChl TIMK: 10 KOMaHJE C IyJIbTa
ynpaBJieHHs: poOOTU3HUPOBAHHBIE OTPAKIACHHUS MEPEMEIIAIOTCS MO MPOe3kel 4acTu,
BBICBOOOK1as HEOOXOIMMOE KOJIMYECTBO MOJIOC JABMKEHUS, YTO MO3BOJMIIO YBEJIHU-
YKUTH TIPOMYCKHYIO CIOCOOHOCTH 0poru Ha 12,1%*.

Kwuraiickoit komnanuerr RoboSea O6b11 co3an niepBbIii B MUpe OECITPOBOTHOM
OMOHUYECKHI JIPOH, yHpaBisieMbli CO cMapT(oOHA, OCHALICHHBIA HH(PaKPACHBIM
JATYNKOM TIO3WIIMOHMPOBAHUS, CHOCOOHBIH CHUMATh BUAEO W JenaTh |6-me-
ranukcesbHbIe pororpaduu co ckopocThio 30 KapoB B CEKyHIY .

[IIBenckas komnanus «OmuueHTp» ¢ 2015 r. Hayana BHEAPSATH MUKPOUYUIIBI-
nMIutanTel nox Ha3BanueM RFIC. Bece coTpynHuKH 3TOI KOMIIAHUMM MOTYT BHEAPUTH
TaKHe MUKPOYHIIBI B OOJIBIIION M YKa3aTeIbHBIN MaJbIlbl, ICUCTBYIOT OHM Ha OCHOBE
TEXHOJIOTHH, HCHOJB3YEMbIX B OECKOHTAKTHBIX OaHKOBCKHMX KapTOYKax; Jajiee Co-
TPYAHUKH MOTYT MOJYYUTh JOCTYI K CBOEMY O(HUCY, IPUIOKHUB PYKY K KAPTOUHOMY
cuuTHIBaTENO’,

['pynnoit uccnenosarenein Mucturyra Mutennexryansubix Cuctem u Po6o-
TOTeXHUKU BO DpaHIu OblJ1 CO3/1aH HOBBIN aIrOPUTM, OCHOBaHHBIN Ha METO/IE MPOO
¥ OMMUOOK, C TIOMOIIBIO KOTOPOTO POOOTHI MOTYT OYE€Hb OBICTPO (MIPUMEPHO 3a JBE
MUHYTBHI) IalITHPOBATHCS K BHEIIHEH cpesie, n3berast MOBPEXKICHUN MIPU MepeMerie-
HUHM. DPPEKTUBHOCTH MPEATIOKEHHOTO METO/A MPOAEMOHCTPUPOBAIN HA IIECTUHO-
roM poOoTe, KOTOPBIA HAYYHJICS HE TOJIBKO «MHCTUHKTHUBHO» H30€rath ONacHOCTH,
HO Ja)ke€ CMOI' aJalTHpPOBATh CBOM ABWXKECHHUS IOCJIE TOrO, KaK AKCIEPUMEHTATOPbI
HaMEPEHHO MOBPE/IMIIN MY OJIHY U3 KOHEUHOCTEH .

Uccnenosarenu u3 @panuuu u ynusepcutera Apkanszaca (CLHA) cozpanu
HCKYCCTBEHHBI CHHAIC (KOMIIOHEHT HCKYCCTBEHHOTO MHTEJIEKTa), CIIOCOOHBIN
K aBTOHOMHOMY OOYY€HHUIO M M3TOTOBJICHHBIA M3 CBEPXTOHKHUX CETHETOAJIEKTpUYE-

4 B Kurae 3amycTiii JIOpPOKHBIX poOOTOB Juis GOphOBI ¢ MpoOKaMu [DIEKTPOHHEBIH pecypc].
URL: https://lenta.ru/news/2017/05/02/robot_lanes/ (naTa obpamenus: 2 mast 2017).

5 JIpOH TIOMOKET OTKPHITH MOABOIAHBIN Mup [Dnektporusiii pecypc]. URL: www. Metronews.ru
(marta obpamenus: 4 utons 2017 1.).

% Aruppe ®@. D. Kubopru-sHTy3HacThl yKe MOABIAIOTCS cpeau Hac [DnekTponHslii pecype]. URL:
www.Metronews.ru (nata o6pamenus: 7 utons 2017 r.).

7 Teneps M y poOOTOB €CTh MHCTHHKTHI [DnexTpoHHbIH pecypc]. URL: http://neuronus.com/stat/
1069-teper-i-u-robotov-est-instinkty.html (mata o6pamenus: 20 utons 2017 r.).
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CKHUX TYHHEJBHBIX MEPEX0/I0B, KOTOPbIE MOTYT OBbITh HACTPOEHBI JIsl MPOBOAMMOCTH
HMITYJIbCOB HAMPSKEHUS®.

VYuenrpie n3 [lopTyraimm mpomonKaloT COBEPIICHCTBOBATh YHUKAIBHYIO CH-
CTEeMy YIpPaBIIEHUS SJEMEHTaMH HMCKYCCTBEHHOTO HWHTEIUICKTa, MPEICTABIISIONIYIO
co00i crenuanbHBI MIIEM, TPH MOMOIINM KOTOPOTO OIEpaTop CMOXKET OTIaBaTh
MBICJIEHHBIE KOMAHIBI IPOHY .

[lepcrieKTUBHBIM TIOJIEM NIEATENBHOCTH ISl CO3aTeNeii HICKYCCTBEHHOTO WH-
TeJJIEKTa SIBJISIFOTCSI aBTOMOOMIIM, KOTOPhIM HE HYKHbI Boautenu. B 2014 r. uyno-
aBTOMOOMIIM Mpoexanu Tojabko B ogHoM pernone CHIA oxono 10 000 muiib, HU pa3y
HE HapylIMB MpaBuia JOPOXKHOIO JABMKEeHUS U He momnaB B aBapuio (The Guardian,
2015, November 13, p. 12.).

O rpaxkaaHckux 6ecnuoTHBIX TexHooruax ropopui [Ipesunent PO B.B. Ily-
TUH B SIpociiaBiie Ha BCTpede ¢ padoYrMH 3aBozia «ABTOIU3ENLY: «B paMKax TEXHOIO-
THYECKON MHUIIMATHBBI Y HAC TIPEAYCMaTPUBAIOTCS MEPBI TIOMIEPKKH Pa3BUTHS U Oec-
MIJIOTHOM MOOWIBHOM TexHuKU. Ha rmepBoM 3Tame Mbl IUIaHUPYEM CeIaTh HECKOJIBKO
MIJIOTHBIX MPOEKTOB, YTOOBI 3TH amIapaThl MOIJIHM HCHOIB30BAaTh HAa 3aKPBITHIX TEPPH-
TOPHSIX — JJIs1 IPOEKTHOM 3KCILTyaTallik, HAlPUMED, 3aKpbITHIE TOPTOBBIE 30HBI, IIPO-
M3BOJICTBEHHBIE 30HBD ',

B uccrnenosanuu kpynHeifimeii koncantuaropoit kommnanuu McKinsey'!, na-
TUpOBaHHOM siHBapeM 2017 T., aku€HTUPOBAaHO BHUMAaHHE HA TOM, YTO MPAKTUYECKU
B Kaxa0H npodeccuu ecTb MHOKECTBO BHJIOB JE€STENBHOCTHU, MPEIbABISIONINX HE-
OJIMHAKOBBIE TPEOOBAHUS K JKEJTAaEMOMY YPOBHIO aBTOMATHU3allMU. TeM He MeHee, [
YaCTHYHOW aBTOMATH3allMW TOTEHIIMAJ €CTh TOYTH BO BCEX BHIAX ACSATEIHLHOCTH
Y TIOYTH TOJIOBUHA (DYHKITHH, 32 KOTOPHIEC TUIATAT paOOTHUKAM, MOXET OBITh aBTOMa-
TU3MPOBAHA C MOMOIIBIO0 W3BECTHBIX TEXHOJOIMH. B pacxomax Ha omary Tpynaa mno
Bcemy Mupy — 310 $14 TpnH B rox. [Ipuuem, o nmporHosam, Golblre BceX MOCTpa-
Jaf0T paOOTHUKY TOCTHHUYHOTO U PECTOPAHHOTO CEKTOPOB, HA BTOPOM MECTE OKa3bl-
BaeTcs J0ObIYa MOJIE3HBIX MCKOMAEMbIX — TaM MOYTH 2/3 paboT MOXKHO MpenocTa-
BUTH MauHaM. B npousBonactse, no onenkam McKinsey, MOXHO aBTOMaTH3UPOBATh
1o 30% umeromuxcs ¢pynkuuii. Hanmpumep, B nekadpe 2016 r. crano u3BecTHO, YTO
Foxconn, TaliBaHbCKU POU3BOUTEND AIEKTPOHUKH, BBITYCKAIOLIUI, TOMUMO MPO-

8 VueHnle co3/1amM MCKYCCTBEHHBI CHHAIIC, KOTOPBIA CIOCOOEH aBTOHOMHO 0OOy4aThest [DIek-
tpouHbI pecypc]. URL: http://neuronus.com/news-tech/1314-uchenye-sozdali-iskusstvennyj-
sinaps-kotoryj-sposoben-avtonomno-obuchatsya.html (nara oopamenus: 20 anpens 2017 r.)

° TlopTyranbCKue y4eHbIe M300ped GECTIMIOTHHK, YIPABIAEMBIA CHION MBICTH [DIEKTPOHHBIH
pecypc]. URL: http://neuronus.com/news-tech/889-portugalskie-uchenye-izobreli-bespilotnik-
upravlyaemyj-siloj-mysli.html (maTa oOpamenus: 6 urons 2017 1.).

10 TTyTuH mojenmics mIaHaMM MCIOIB30BaTh OECIUIOTHUKY B OOIECTBEHHOM TPaHCIOpTe [Dek-
tpouHsIH pecypc]. URL: https://lenta.ru/news/2016/11/12/drone/ (zata oOpamenwus: 18 mas 2017).

" O¢puumanereii  caiit  McKinsey&Company [Dnektponnsiii  pecypc]. URL:  http://www.
mckinsey.com (nata obpamenus: 26 pespanst 2017 r.).
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4yero, camoe OO0JIbIIIOE B MUPE KOJIMYECTBO aiioHoB, k 2020-My rogy HamepeH uszba-
BUTHCS OT OONBIIMHCTBA desoBeuecknx padoumx wmecT; B Changying Precision
Technology Company B pe3ynbTaTe 3aMEeHBI CIEIHMAINCTOB POOOTAMHU MPOHU3BOIHU-
TETHHOCTH Tpy/a MoBbIckIach Ha 250%, a KomTu4ecTBO OpaKOBaHHBIX H3CIHH CHU-
3unock ¢ 25% 10 5%'2.

Cankr-IlerepOyprckue cnenuanuctsl B KoHue 2016 r. roxa 3amyctunn po0o-
Ta-peKpyTepa Io MOUCKY pe3toMe couckareneld B MHTepHeTe, GyHKIUIMH KOTOPOTO
SIBIIAIOTCSL 0TOOp, 003BOH M MPOBEJEHUE BUe0Cc0OeceI0OBaHUN ¢ Hauboiee MoaXoas-
mumu kaaauaatamu (Cherkasov, 2017:6-7).

Takum oOpas3oM, B Omkailliye AecATUIeTHs poOOThl MOTYT B3ATh Ha ce0s
MOJIOBUHY (DYHKIUH, KOTOpbIE Ceiyac BBIMOJHSIOT JIIOJU THPU COOTBETCTBYIOLIECH
oIUiaTe TPyJAa U TapaHTUSX COLMATIBHBIX BBIIUIAT. DTy TCHICHLUIO aHAIUTHKH CUU-
TAIOT PEBOJIIOIIMOHHOM, CIIEIOBATEIHLHO, ONPEIeNsIomel GpyH1aMeHTaIbHbIe N3MEHE-
Hus B oOmecTBe. O4eBUIHO, YTO MPOUCXOAIINE COLATIBHBIC TPOLIECCH HYKIAIOTCS
B IIPAaBOBOM OOECTICUCHHH.

B 2014 r. voBoctHOE arentcTBo The Associated Press Hauamo mcmomnb3oBaTh
TEXHOJIOTHIO aBTOMATHYECKOTO CO37aHus (PUHAHCOBBIX 0T4eTOB Wordsmith, pa3zpabo-
TaHHYIO0 KoMmnaHueil Automated Insights. [Iporpamma ananusupyet puHaHCOBBIE JaH-
HbIE, CONOCTABIISIET UX, OTMEYAET KIIIOUEBbIe IIM(PHI B OTUYETAX KOMIIAHUH, a 3aTEM
npeodpa3yeT MoJyyeHHbIe pe3yabTaThl B 3pronomuunyio Gopmy (Colford, 2014).

B tom xe 2014 1. ropuct Ouapio Appyda OCHOBal KoMmaHuio Ross
Intelligence, 3anumaronryrocst pa3pab0oTKON BUPTYaJIbHOTO IOPUINYECKOTO aCCUCTEHTA.
Uwucno momooueix kommanuit B CHIA pacret, a ropuamdeckue GUPMbI BUIAT B BUPTY-
QITBHBIX TTOMOIIHUKAX CTIOCO0 000THATh KOHKYpeHTOB. Ha meme poOoThI 1eHCTBUTEIb-
HO TPO3ST MIEPEKPOUTH TPATUIIMOHHYIO MOJIeITh AesTenbHocTy Biglaw (Biglaw — oT-
pacieBoe Ha3BaHME KPYHMHEHIINX IOPUIMYECKUX (PUPM) M OCTaBUTh HAUYMHAFOIIMX
JOpHCTOB 6e3 paboThI .

B xonue 2016 r. COepbaHK 3amyCTHII CUCTEMY MCKYCCTBEHHOTO MHTEIUIEKTa
Iron Lady, koTopasi 3aHUMaeTCsl 3BOHKAMHU JOIKHUKAM — (U3MYECKUM nuuam'?, a
poGoT-topucT ¢ nepsoro noayroaus 2017 r. Hayasn 006cIyKUBaTh HCKOBOE POU3BO/I-
CTBO MO (pU3MUECKUM JUIAM, YTO, 0 MHEHHIO 3aMECTUTells MpeacenaTens mpasiie-
Husi COepOanka Baauma Kynuka, mo3BOSUT BBICBOOOIUTH TPU ThHICSYM pabOUHMX

mect .

12 Tam xe.

13 Opunmanbueii caiit Tlpaso.Ru. PoGoT, a He 4eNloBeK: KaK MCKYCCTBEHHBIH WHTEJUIEKT MEpe-
CTpouT paboTy ropuctoB [DnekTpoHHbI pecypc]. URL: https://pravo.ru/story/view/131655/ (nara
obpamenus: 03.08.2016).

14 Caitr PBK [Dnexrponnsiii pecypc]. URL: http://www.rbc.ru/business/19/01/2017/58806fe19a
794712678e210e (nata oopamenus: 04.08.2016).

15 Caitr Unrepdakc [Dnekrponnslii pecypc]. URL: http://www.interfax.ru/business/545109 (nara
obpamenus: 01.08.2016).
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[Tpoekt RADAR, paspabotanusiii komnanueid GET Information Technolo-
gy'®, OpHeHTHpOBaH Ha aBTOMATH3AILMIO TIOJFOTOBKM HOBOCTHBIX MATEpPUaOB IO
HayKe, MeJUIMHe, 6€30MaCHOCTH, 3aHATOCTH U JIpyTuM chepaM ¢ IOMOIIbI0 OQHIIHU-
QIBHBIX HMCTOYHHKOB, YTO IIO3BOJIUT cCO3JaBaTh Ooiee 3(eKTuBHBIH KOHTEHT
U TIPECTABIATh MPUMEPHO TPUALATH ThICSY 3aMeTOK B Mecall. Kommnanus Google
Bioxwuia B mpoekT RADAR 6Gonsie 800 Toic. nomn. Crnexyer oOpaTuTh BHUMaHHUE Ha
nH(POPMAIIMIO O TOM, YTO OOJbIIas 4acTh MaTepuayioB mpo modemy /. Tpamma Ha
aMEPUKaHCKUX MPE3MIEHTCKUX BhIOOpax Oblia HamMcana MMEHHO poboTamu '’

Yro kacaetcs ropuauueckoi cgepsl, To, 1o MHeHH0 Cyapu KoHcTuTynuon-
Horo Cyna P®, nokropa ropuaudeckux Hayk, npogeccopa I'.A. T'apxuesa, poOOTbI
HE CMOTYT B OimpkaiiiieM OyaylleM pacCMaTpUBaTh YTOJIOBHBIE U IPaXIaHCKUE JIEa,
IIOCKOJIBKY OHU HE CIIOCOOHBI y4€CThb BCE JE€TalM, B TOM YMCJIE YEIOBEUECKUH (hak-
Top: «PoOOTHI HE cOCOOHBI MPUHUMATH PEIICHUs, KOTOphIe MPUHUMAET cyA. Benp
B CyJI€ TIPOUCXOANUT HE TOJILKO IIPUMEHEHHUE MPABOBBIX HOPM, HO U BO MHOTHX CIIyda-
X OoJpIIee BIMSHUE UMEET SKOHOMHYecKast 3(p(eKTUBHOCTD MM 3THYECKAst COCTAB-
nsrommas. 3aNokuTh B HPOrpaMMy 3TH KOMIIOHEHTHI J0BOJNBHO CIOKHO»'®. Tem He
MEHee, 3TO HE MCKII0YaeT aKTHBHOTO BHEIPEHHUS POOOTOB B IOPHIUYECKYIO CpPEIy.
«[IpusHate poOOTOB HE rPyAOH MeTalIa, @ UCKYCCTBEHHBIM MHTEJUIEKTOM, IPU3HATh
ero 00bEKTOM MpaBa — HOBOH BEIIbIO» '° — HMEHHO 3TOT BONPOC CTOMT Ha TIOBECTKE
nHs. Ha ypoBHE Hay4HO IMCKYCCHUHM pacCMaTpUBAETCs TAK)KE BO3MOXKHOCTb CUMTATh
pPOOOTOB CaMOCTOSATENIbHBIMU CYOBEKTAMU TPAKAAHCKOIO IPaBa M 3aKOHOJAATEIbHO
3aKpEeNUTh I'PaKAAHCKO-IIPABOBbIE OTHOLIEHUS C y4aCTHEM pOOOTOB.

BrrmenpuBeieHHbIe IPUMEPBI CBUIECTEIBCTBYIOT O TUCKYCCHOHHOCTH BBIBO-
na JI.A. KepumoBa, corilacHO KOTOpOMY TOTaJbHAsi KOMITBIOTEpH3AIlHs OOIIEeCTBa,
BCE BO3PACTAIOIIMMH TEMIIAaMH IPOHHUKAIOIIAS TOYTH BO Bce c(ephbl ero >Ku3Heaes-
TEJILHOCTH, HE MPEIOJaraeT COOTBETCTBYIONIETO, Bce 00Jiee SIHEPTUIHOTO BBITECHE-
HUS 9€JIOBEKa M3 MHTEIUIEKTYaIbHOH ceprl nestensHocTr (Kerimov, 2001: 53).

K uncny Hanbonee NepcrneKTUBHBIX C TOUKU 3PEHUsI TEXHOJOTHUECKOro pas-
BUTHSI HAIIPaBJICHUH UCCIE0BaHUI B 0071acTH MHPOPMALIMOHHBIX TEXHOJIOIUI OTHE-
CEHbI IIPOTrPaMMHBIE TEXHOJIOTUU NOJAEPKKU MPUHATHS PEIICHUI B pealbHOM Bpe-
MEHH C 2JIeMEHTaMK HCKYCCTBEHHOTO MHTesIeKTa ",

16 Opunmansueii caiit GET Information Technology [Dnekrponnsiii pecypc]. URL: https://
projects-radar.com (ara oopamenus: 08.07.2017).

17 Huxutur A. Google Bnoxmia $807 Teicad B poOOTOB-KypHAIMCTOB [DIEKTPOHHEBIA pecypc].
URL: //supreme2.ru (zata oopamenus: 09.07.2017 r.).

18 Tamxues T. Cyass KC npenckaszan Gyyiee poGOTOB B FOPHCTIPYIEHIMH [DJIEKTPOHHBIN pecypc].
URL: https://m.lenta.ru/news/2017/05/15/robojudge/?utm_source=lentatw&utm medium=social&utm
cam3aign=sudya-ks-predskazal-buduschee-robotov-v-yur (nara obparenus: 15.05.2017).

1 Tam xe.

20 Pacnopssxenue Ipasurenscrea PO ot 01.11.2013 N 2036-p «O6 yrBepxaeann CTpareruu pas-
BHUTHS OTpaciy MHPOPMAIMOHHBIX TexHoJormi B Poccuiickoit ®eneparmm ma 2014-2020 roast
1 Ha niepcnekTuBy 1o 2025 ronay // CoOpanue 3akoHOAaTEIHCTBA PD.
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Crpaterueii Hay4HO-TeXHOJIOrndeckoro pas3Butus Poccuiickoit denepauumy,
yrBepxaeHHoN Yka3oMm Ilpesunenta PO ot 1 nexabps 2016 r., Ha3BaHbI: Mepexon
K TIEpeNOBHIM IH(PPOBBIM, WHTEIIEKTYaJbHBIM IPOU3BOJCTBEHHBIM TEXHOIIOTHSM,
pOOOTH3MPOBAHHBIM CHUCTEMaM, HOBBIM MaTepHaliaM M CIIoco0aM KOHCTPYHPOBAHUS;
CO3/IaHHE CHUCTEM O0pabOTKM OOJbIINX O0BEMOB JIAHHBIX, MAIIMHHOTO OOy4YeHHS
M HCKYCCTBEHHOTO HHTENNEKTa,”! KOTOPHIi MOKHO HHTEPIIPETHPOBATH KAK CIIOKHYIO
CUCTEMY KOMMYHHMKAIIMOHHBIX W TEXHOJOTHYECKHX B3aUMOCBSI3EH, pe3yibTaT Yeso-
BEUYECKOH J1eATeIbHOCTH, CIIOCOOHBINA JIOTMUECKHU MBICIUTD, YIPABIATh CBOUMH JAEH-
CTBUSIMU M KOPPEKTHPOBATh CBOM PEIICHHUS B CIIy4ae U3MEHEHUS BHEIIHUX YCIOBUH.

Ha 3ape ¢opmupoBanus TeopuM HMCKYCCTBEHHOI'O HMHTEIEKTa €€ aBTOPbI
CTPEMUJIMCh CO3AaTh MOJENb YenoBeueckoro mosra. Eme B 1832 r. komnexckuit
aceccop C.H. KopcakoB, mroHep poccuiicKoi KHOEPHETUKH, CO3all «TOMEOCKOID) —
KJIACCU(UITMPYIONIEE JJOTHUECKOE YCTPOHCTBO, KOTOPOE aBTOMATHU3HPOBAJIO MPOIIECC
cpaBHEHHUs el W NoHsITHH. OAHAKO HA CETONHSAIIHUN JIEHb YEJOBEYECTBO CMOTJIO
BOCCO3/IaTh JIMIIb WUHTEIUIEKT YeThIpexyeTHero pedenka. OO y3Koil HanpaBICHHOCTH
(YHKIMOHNPOBAHHUS MCKYCCTBEHHOT'O MHTEIIJIEKTa ObUI CeTaH BBIBOA IJIaBOW pobo-
ToTexHrUIeckoro 1nerrpa Gonga CxonkoBo A. EdpumoBsiM.

TakuM o0Opa3oM, 4eJTOBEUECTBO MOKAa HE MOXKET CO3AaTh TO, K YeMY CTpEMHU-
JIUCh OCHOBATEIM TEOPUM HCKYCCTBEHHOrO HHTEIIeKTa. B To ke Bpems ciemyer
MPUHATH BO BHUMAHHE, YTO UCKYCCTBEHHBIH MHTEIJIEKT MOXKET CYLECTBOBAaTh (hak-
TUYECKU BEYHO, HAKaIIMBasi P ATOM CBOM MOTEHIIMAJ U MPOJ0JIXKAasi CBOE Pa3BUTHE.
Teopetnuecku B 0003pUMOM OYAYIIEM OH MOKET JOCTHYb HEBUJAHHBIX paHEE BHICOT
B JIt000# 001acTH HAYKW W MPAKTUKH, MOXKET TOIYYUTh Oe3rpaHWYHbIC BO3MOXKHO-
CTH, B TOM YHCJIE U BJIACTb.

PacnipocTpansromuecs, NOCTOSHHO YIUIOTHSIIOLIMECS KOMIIBIOTEPHBIE CETH,
AKKyMYJIMPOBaHHBIE BOEMHO, OTPaXaroT TO, YTO Mbl HAUMHAEM IIOHUMATh KaK 3Hep-
TeTHYECKUHN MOTCHIIMAT TII00aThHOH KOMMYHHKAIIHOHHOW CETH, BKJIFOUAIOIIUI B TOM
yucine MHTepHET, ceTeByl0 BaIOTYy BpojAe OUTKOMHA W T.I. DHEPrusi JaHHOU CeTu
MpeCcTaBiIsieT co00M MCTOPUYECKH HOBBIM MOTEHUMATbHO BCEOOBEMITIONIMM OXBaT
COLIMAJIbHON EeUCTBUTENBHOCTH. TakuM 00pazoM, B AMOXY II100aTbHON KOMMYHUKA-
uuu uudpoBasi aKTUBHOCTh CYOBEKTOB MpaBa CTAHOBUTCS MPAKTUUECKH HEMPEPHIB-
HOM, Oosiee Toro, GopMHpyOIIKECcs pelIeHus, Oa3upyroMecs Ha KOMMYHHKAIIMOH-
HOM CeTH, MOTYT BJIUATH U HA ICUXOAMOLIMOHAIEHOE COCTOSIHUE YEIOBEKA.

MO’KHO TIPENIONIOKNTE, YTO B CIEAYIOLIEM IECATWIETUN B CAMBIX Pa3BUTBIX
CTpaHax MHpa BC€ — OT CaMOYIPABJISIEMbIX aBTOMOOMJICH 10 BOCHHBIX pOOOTOB —
CTaHeT OOBIYHBIM siBIEHHEM. OTKPBITHIM OCTA€TCS BOMPOC O TOM, KTO HEMOCpE-
CTBEHHO OyJIeT HECTH OTBETCTBEHHOCTH 32 PEaJM30BAaHHOE B )KU3HM HEMPABMIIBHOE
pelIeHre, MPeaJoKEHHOE «UCKYCCTBEHHBIM MHTEIJIEKTOM», U KaK pPEryJupoBaTh

2 ka3 Ipesumenta P® or 01.12.2016 N 642 «O CTparernu HaydHO-TEXHOJIOTHYECKOTO Pa3BH-
tust Poccuiickoii @eneparumny // Codpanue 3akoHomaTenbetBa PO, 05.12.2016, N 49, ct. 6887.
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BO3MOXHOCTH M CTENEHb OTBETCTBEHHOCTH POOOTOB M uX coznateneil (Babayev,
Shemykina, 2016:28). B HacTosiiee BpeMsi OTBETCTBEHHOCTb 32 HEIIPaBOMEPHbIE I10-
ciencTBusl (QyHKIIMOHUPOBAHUS TPOMBIIUICHHBIX POOOTOB HACTyMaeT JHOO Yy ero
BJIa/IeNIb1Ia, TUOO0 MPOU3BOIUTENS, 100 omeparopa. Takoro poaa mpaBoBasi HEOIpe-
JIEIEHHOCTD YK€ celdac co37aeT B OOIIECTBE Cephe3HbIe MPOOIEMBI, KOTOPBIE OYAyT
HapacTaTh B TEOMETPUIECKON TIPOTPECCHH.

III. ITPOBJIEMBbI IPABOBOI'O PEI'YJIMPOBAHUA
NCKYCCTBEHHOI'O UHTEJIVIEKTA

Bonpoc 00 oTBeTcTBEHHOCTH OyAET BO3HHMKATh BCE Yallle B CBSI3U C BO3pac-
TaloLIel aBTOHOMHOCTbIO POOOTHU3HPOBAHHBIX CUCTEM. M3BECTHBI MpeLeaeHThI, KO-
T/1a UTOT «IIPUHATHS PEIICHUS» B KOHKPETHOW CHTyaIlid aBTOHOMHOW CHCTEMOM TI0-
BieKk rudens monei. B wactnoctn, B CILIA B JITII, mpousomienimem B pe3yibraTe
HETNPaBWJIBHOW OIEHKH CHUTYallud aBTONMIOTOM Tesla, mMpoM30mIo CTOIKHOBEHHE
aBTOMOOWIISI ¢ Qypoit W MOTUO BOIUTENH, KOTOPBIM HE YCIEN B3SATh yIpaBICHHE HA
ce6sa”.

B 2015 r. npouzomen uHUMAeHT B ['epMaHuu Ha aBTOMOOWJIBHOM 3aBOJIE
Volkswagen: Bo BpeMsi HACTPOHKH pabOYMM pOOOTHU3UPOBAHHOMN YCTaHOBKU MOCHE/I-
HSis BBIILIA U3 CTPOS, B PE3YJbTATe YEro CIEUUATIHUCT MOJYYUII CMEPTENbHbIE TPaB-
MBI, OT KOTOPBIX BHOCIEACTBUU CKOHYAJICA ™.

B Poccun ogHUM 13 MHUIIMATOPOB BBEACHUS TEXHUKU C UCKYCCTBEHHBIM MH-
TEJIJIEKTOM B IIpaBoBoOe MoJje cran ocHoBarenb Grishin Robotics Amutpuit ['pumms,
KOTOPBIN COBMECTHO C 1opucToM Bukropom HaymoBbIM pa3zpaboTan KOHLEHIHIO 3a-
KOHa 0 poboToTexHuke>! u 06paTHI BHUMAHHE HA BO3MOKHOCThH CO3IAHHUS PEecTpa
POOOTOTEXHUKH, aHATIOTHYHOTO ENMHOMY rocy1apcTBEHHOMY peecTpy IOpUAMYECKIX
mun. B saBape 2017 r. B goknane KomuTera mo npaBoBbIM BONpOcaM, MpeCTaBIeH-
Horo EBponelickoit Komuccun, 6b110 chopMyInMpoBaHO NMPEIOKEHUE O CO3AAHUU
CUCTEMbI PETUCTPALIMU TaK Ha3bIBAEMBIX «YMHBIX» POOOTOB U AT€HTCTBA MO pOOOTO-
TE€XHHMKE U UCKYCCTBEHHOMY MHTEJIEKTY, KOTOPOE BBINOJIHSIIO Obl YKa3aHHYIO (PyHK-
o>,

22 Aramkanos M. (2016) Asapus Tesla co cMepTenbHBIM HCXO0M: KTO BUHOBAT M YTO JAENaTh Janbiie? //
Geektimes, 6 urosist 2016 [Dnexrponnsiii pecypc]. URL: https://geektimes.ru/post/278154/ (nara oOparie-
must: 12.05.17).

2 I'pomos A., Tonopos B. Tpareaus Ha 3aBoae Volkswagen u elue yeThIpe cliydas HalaAeHHs poOOTOB
Ha moneit. // Tazera.ru, 2 uronsa 2015 [Onexrponnsiid pecype]. URL: https://www.gazeta.ru/tech/2015/
07/02_a 6864185.shtml (nara oopamenus: 12.05.17).

24 Po60TOB TIpeasIaraloT BBECTH B IIpaBoBoe noe [Dnextponusiii pecype]. URL: // https://www.lawmix.
ru/law/4904 (nata odpamenus: 12.05.2017).

25 Civil law rules on robotics: at a glance / European Parliament. Plenary. February II, 2017 [Dnek-
tpoHHbI pecypc]. URL: http://www.europarl.europa.cu/RegData/etudes/ATAG/2017/599250/EPRS
ATA(2017)599250 EN.pdf (nara obpamenus: 23.06.17).
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dopmMupoBaHHe 3aKOHOAATEIBCTBA 00 UCKYCCTBEHHOM MHTEJIEKTE 00YCIIOB-
JMBaeT HEOOXOAMMOCTb, IOMHMO FOPUANYECKON MPOpadoTKH, euie U Gpuaocodckoro
aHaln3a, Tak KaKk peub HJCT HEe MPOCTO O MAIIMHE, & O CO3JIaHMH MHTEJUIEKTa, pa3yma,
OCO3HAIOIIETO caMOro ce0sl, He SBJISIONIETOCS JTUYHOCThIO, HO, TEM HE MEHee, 0T00-
paXKaroIIero B OMPEICIICHHON CTEIIEHH pealibHbIA MHpP. B TaHHOM KOHTEKCTE CleayeT
MIPUHATH BO BHUMAaHWE PACCYXACHHA psia Beaymmx ¢GpuiocodosB o ToM, uto dhopma-
JM30BaHHOE OTOOpa)KEHHE EHCTBUTEIFHOTO MHpa HEU30EKHO COIPOBOKAACTCS
yTpaToil €ro €CTeCTBEHHON M HMCTOPUYECKOW CYIIHOCTH. JlaHHOE 3aKiIIOYeHUE IMOJI-
TBEP)KAAETCS BeChMa yOeIUTENbHON apryMeHTanuel, 0asupyromieiicss Ha ¢uiaocod-
CKOM BBIBOJIE O TOM, YTO B UTOT€ MOJIHOW (hOpMaM3alK pealbHOTO MUPA B JIy4IIeM
cllyyae MOXKHO TIOJIYYUTh YHPOIIEHHYIO, OrpyOJICHHYIO, MEPTBYIO KOIHIO >KUBOU
neiicrurensHOoCcTH (Minayev, 1987:52—53). Takas abcomrotHas Qopmanuzanus He
OyZeT KOppeIupoBaTh C MBIIUICHUEM YeJIOBEKa, KOTOPOE HE BCET/a JIOTHYHO, MOXKET
OBITH TTApaIOKCAIBHBIM, SMOIIMOHANBHEIM U T.11. (Breazeal, 2003: 119-155). Ilo mue-
auro 1. Tepkia, MBICITB 1 YyBCTBa Hepa3phIBHBL: «Koraa nx oTphIBafoT APYT OT APY-
ra U HEMpaBOMEPHO CYHMTAIOT B3aUMOHUCKIIOYAIOIIMMU, MO3HAHUE MOXKET CBECTUCH
K YUCTO JIOTUYECKOMY IPOIECCY, XOJIOJHOMY, CYyXOMY U O€3)KU3HEHHOMY, a IMOIHO-
HAJIbHOE HAyYal0 — pacCMaTpUBAThCS B KAayeCTBE NMPUMHTHUBHO-)XUBOTHOTO WU HE
noaaaromierocs: ananu3y» (Turkle, 1984: 63).

Bonpoc cnopHslii, Tak Kak, ¢ OJHOW CTOPOHBI, POOOTOTEXHUKA CETOHS pa3-
BUBACTCS OYEHb aKTHBHO, B TOM YHCIIE POOOTHI, KOTOpPBIE 00JaJaf0T 3a4aTKaMu ¥C-
KyCCTBCHHOTO HHTEJUIEKTa — BEIb peYb, B IMEPBYID OYepelb, HICT HMEHHO
0 HUX KaK 0 cyObeKTaX, ClIOCOOHBIX BBHIIOJIHATH HEKHE aBTOHOMHBIE IEHCTBUS, KOTO-
pble MOTYT IPUYMHHTH Bpexa denoBeKy. Ho coBpeMeHHbIe poOOTOTEXHUUYECKHE Pa3-
pabOTKH B 00JIaCTH MCKYCCTBEHHOTO MHTEIUICKTA €Ille JaJeKH OT JCHCTBUTEIBHO aB-
TOHOMHBIX (POPM, CIIOCOOHBIX MOJIHOCTBIO MTPOCKAHUPOBAThH TY WM HHYIO CHTYAIIHUIO,
YUUTBIBAs O'POMHOE KOJIMYECTBO TMAPaMETPOB, W MPUHATH BEPHOE C TOYKU 3PCHUS
yenoBeka penieHue. JlaHHas mpoOiieMa yxe He pa3 0003Hadanaach Y4E€HBIMHU, 3aHU-
MAaIOMIMMUCS UCCIICAOBAaHUAMU B chepe pOOOTOTEXHUKH.

IIpodeccop podoTuzanuu YHuBepcutera 3amagnoit Aurnuu Anan Bundwumng
OTMETWII, YTO OJJHA M3 TJIABHBIX MPOOJIEM HCKYCCTBEHHOTO MHTEIUIEKTA 3aKIF0YaeTCs
B OTCYTCTBHM BO3MO)KHOCTH BBISBJICHUS aJTOPUTMA MPUHSTUS KOHKPETHOTO perie-
HUs. VI3BeCTHAs! TEXHOJIOTHUS «TITyOOKOTO M3Y4YEHUs» OCHOBBIBAETCS HA TOM, YTO PO-
00T TBITaeTCS BBHIIOJHUTH MOCTABJICHHYIO 33[ady ITyTeM MOJ00pa MOIXOISIIEro all-
TOPUTMA, IIPHYEM KOJIMYECTBO MOIMBITOK MOKET MIPEBOCXOAUTH COTHH ThICSY. OTHAKO
M30paHHYIO0 UM CTPATErHIO 3a4acTyl0 HE MOTYT OOBSCHHUTBH JaxKe pa3pabOTYMKH Ma-

IHMHBI, HOTOMY YTO B KOHEYHOM UTOT'€ OHA HEe OCHOBAaHA HA Yel0BEYECKOM toruke>’.

26 Hunos C. BoccTanue MarumH: 0 9eM MPETyNPEXIAroT aBTopsl JTrdeckoro Komekca pobotoctpouTe-
ms1 // FURFUR, 19 centsopst 2016 [Onextponnsiii pecype]. URL: http://www.furfur.me/furfur/changes/
changes/218939-robots-at-work (mara oopamenus: 11.05.2017).
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B nacrosiiee BpeMst OTHUM U3 caMblX MPOOJIEMHBIX aCIIEKTOB POOOTOB SBJISI-
eTcsl NOHMMaHue KoHTekcTa. Tak, Hanpumep, 24 anpens 2017 r. cnenuanuctsl Hayy-
HO-TE€XHOJIOTHYECKOTO yHHBepcuTeTa ropoma Xo(doii B Kurtae opranmszoBanmm mis
amepukaHckoro xypHanucta Kesuna Kemm MHTEPBBIO ¢ 4eIOBEKONIOIOOHBIM POOO-
toMm L35 1351, KOTOPBIN co3aBasICA OKOJIO TPEX JIET, CIIOCOOSH TOIKITIOYAaThCs K pa3-
JMYHBIM OOJIAYHBIM CEPBHCAM M TOYTHTEIHHO CKJIOHSATH TOJIOBY Tepes coOeceaHu-
kamu. Tem He MeHee, KUOOPT He CMOT OTBETHTh HU HA OJMH 3aaHHbIH Borpoc?’. Of-
Hako nporpammHoe obecnieuenue Cleverbot, npeaHa3HaueHHOe U1t OOIIEHUS C YeTo-
BEKOM, y3HAaeT HOBbIE ()pa3bl U3 YCIBIIIAHHBIX Pa3roBOPOB, U OITOMY HOJYUYHUIIO J0-
CTaTOYHO BBICOKHE Oaylibl B TecTe ThropHHIa, Tak Kak OOJbIIasi AOJs JIOAEH, ydacT-
BYIOIIUX B SKCIIEPUMEHTE, T10J1araja, YTo 00IIAeTCs MMEHHO C Yel0oBeKoM™",

Bricokast BEpOSTHOCTb TOTO, YTO pOOOTHI CMOTYT MPUHUMATh PELLIEHUs], JIOTU-
Ka KOTOPBIX HE MOXKET OBbITh O0BSICHEHA YEIIOBEKOM, O0YCIIOBHIIA CTPEMIICHHE YUEHBIX
1 TMIPaKTHKOB K periiaMeHTaIy UcKyccTBeHHoro nnteuiekra (Calo, 2015:513-565).

Crenyer OTMETHTB, YTO BOIPOC O MPABOBOH OCHOBE AESITEIBHOCTH OOBEK-
TOB HCKYCCTBEHHOTO HWHTEIUIEKTa B CHCTEME TPa)KIaHCKOTO 3aKOHOATEIhCTBA
U MHBIE TPaKJaHCKO-IIPABOBHIC ACTIEKTHl POOOTOTEXHUKH PAaCCMaTPHUBAIINCH B PAIE
nyonukanuii  poccuiickux aBTopoB (Brumshtein, Ilmensky and Kolesnikov,
2016:49-64). JIuckyccus 1o BOMPOCY MPABOBOTO CTaTyca MCCICAYEMBIX O0OBEKTOB
OTpakeHa B CTaThe aBTOpa, onyonukoBanHo# B mapte 2017 r. (Yastrebov, 2017).

B 2016 r. [lapnament EC npeanoxun paccMOTpeTh BOIPOC HAJENIEHUS UC-
KYCCTBEHHOI'O MHTEJUIEKTa CTaTyCOM <AJEKTPOHHOro juua». Takas mepa mpu3BaHa
croco6cTBOBaTh Ooiiee 3(pPEeKTHBHOMY PETYIMPOBAHUIO HAIOTOOOIOKEHUS U OTBET-
CTBEHHOCTH IPHU HCIOJIB30BaHUH HCKyccTBeHHOro mHTeuiekra. B CIIA 6puta mpo-
BeJIeHa OOIECTBEHHAs! KOHCYJIBTALUSA O MPABOBBIX M ATHYECKUX ACTIEKTaX IMpUMEHe-
HUSl UCKYCCTBEHHOTO HMHTEJUICKTA, Pe3yJIbTaThl KOTOPOW MOTYT OBITH HMPHUHATHI BO
BHUMaHWE TP pa3padoTKe MPaBOBOTO PETYIUPOBAHHUS B 3TOU cdepe.

B pamkax Poccuiickoro unrepuer-¢popyma «PY® + KUb 2017» BnepBsie Ha
JIOCTaTOYHO CEPbE3HOM YpPOBHE MOJHUMAIHUCh TAKHE BOIMPOCHI, KaK MPaBOBOE PETY-
JUPOBaHUE MOHATHUS «pOOOT» U caMOil pOOOTOTEXHHUKH, a TAKKE BOIPOCHI IOCTYITHO-
CTH TEXHOJOTHH ¢ NMpUMEHEHHEM MCKYCCTBEHHOro uHTeiekra (Morgu-novskaya,
2017:38). P mpaBoBBIX MpoOJeM HCKYCCTBEHHOTO MHTEIIEKTa OOCYKIalld BeIy-
IIMe SKCTIEePThI IpUandeckoro coodmecta B pamkax VII [lerepOyprckoro Mexmy-
HApOJIHOTO IOpHANYEcKoro gopyma?’.

27 Kuraiickuit po6OT-/KeHIIMHA TPOBANMI epBOe MHTEpBBIO [DnexTponHsIi pecypc]. URL: https://
lenta.ru/news/2017/04/24/jiajia/ (nata oopamenus: 30.04.2017).

28 CTuBeH XOKHHT MpeAyHIpeXIaeT — HUCKYCCTBEHHBIH MHTEIIEKT MOYKET MOJOXKHUTh KOHEIl YeIoBeye-
ctBy. NEURONUS.com [Dnexrponnsiii pecypc]. URL: http://neuronus.com/news-tech/1312-stiven-
khoking-preduprezhdaet-iskusstvennyj-intellekt-mozhet-polozhit-konets-cheloveche (nara obpamenust:
30.04.2017).

¥ YckyccTBeHnblil uaTeuiekt. Jlenosoit 06en Baker McKenzie B pamkax VII IeTepOyprekoro Mexmy-
HapoJHOro ropuanyeckoro Gopyma (nara samucu: 19.05.2017).
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B neiicTByromeM poccCHUICKOM 3aKOHOJATENbCTBE, TaK )K€ KaK B 3aKOHOJa-
TEJIbCTBE JAPYIHMX CTPaH Ha MOCTCOBETCKOM MPOCTPAHCTBE, OTCYTCTBYET PEJIEBAHTHOE
Y FOPUINYECKH TIOTHOE OTIPEICIICHUE TTOHIATUH «UCKYCCTBEHHBIN MHTEIUICKT, «IJIEK-
TPOHHOE JIHIIO», «po00T». Tak, OMHUM M3 MPUMEPOB HCIIOJIB30BAHUS HE OMPEIEIICH-
HOTO JIETAJILHO B 3aKOHOMAaTeNbcTBe PecryOnmku MommoBa MOHIATHS «pOOOT SBIIS-
ercs [Ipunoxenne Ne 1 k [locranoenenuro [IpaButenbcrBa PecryGmmku Mommosa
Ne 474 ot 19 nrons 2014 1. «O06 yrBepxkaeHnn [lepeuns crienuanbHBIX CPEICTB, BU-
JIOB OTHECTPENIbHOTO OpYXUsi, OOCNpUIIacoB M MPABWII UX MPUMEHEHUS», B KOTOPOE
no6apien nyHKT «Po6or EOD» (6ecnuioTHBIH po6oT pasMuHupoBaHus)>’ 6e3 opH-
JIMYECKOT0 ONpeAeeHHs JaHHOTO TEXHUYECKOT0 CPEeICTBA.

Takum 00pazom, HEOOXOAMMO KOHCTaTUPOBATh HAIMYHME ONPEACICHHOTO 0pU-
JIMYECKOr0 BaKyyMa, KOrja CyLUIECTBOBAHHUE MPABOBOTO ABJICHUS (aKTUUECKU MPHU3HA-
HO, HO TIPH 9TOM PETJIaMEHTUPYIOIINI €T0 TIPAaBOBOM PEXXHUM ellle He pa3paboTaH.

IV. BAKIIIOYEHUE

I'moGanbHble M3MEHEHUs B OpPraHM3alMM Hay4HOH, HAy4YHO-TEXHHYECKOU
Y MHHOBALIMOHHOM NEATEIbHOCTH NPHUBEIH K BO3HUKHOBEHHUIO PAa 3HAYMMBIX IS
Hay4YHO-TE€XHOJIOrnueckoro paspurust Poccuiickoit ®@enepauuu (akTopoB, B uUUCIe
KOTOPBIX — pa3MbIBaHUE JUCIHUIUITMHAPHBIX U OTPACIIEBBIX TPAHUI] B UCCIICAOBAHMIX
u pa3paboTtkax. O4eBHIHO, YTO TO3HAHHE MPOOJIEM NCKYCCTBEHHOTO MHTEIIEKTa Oa-
3UpYeTCsl HA BCEM KOMIUIEKCE €CTECTBEHHO-HAYYHbBIX, TEXHUUECKUX U TYMaHUTapHBIX
3HaHUH. B 0003HaueHHOM KOHTEKCTE ClIeAyeT OOpaTUTh BHUMAHUE HA BO3MOXKHOCTh
(hopMHpOBaHUS HOBOW MapaurMbl HAYYHOTO MO3HAHUS M BO3PACTAIOIIEE BIUSHHSA
ueHHocTHOM coctaBisiromeit (Kotlyarova, 2015:99-102), o0ycnoBnuBaroomux co3aa-
HHE IIPaBOBON KOHIICTIIIMN HCKYCCTBEHHOTO MHTEIIICKTA.

OnHUM U3 BaXHEHIIMX HaNpaBICHUH Pa3BUTHS POCCHHCKOTO IpaBa Ha CEro-
THAIIHUN IeHb SBIISETCS PEryJIUPOBAaHHE MCKYCCTBEHHOTO MHTEIUIEKTA U «JIEKTPOH-
HOTO JINIa», YTO TPeOYeT TaKKe Hay4HOr0 0OOCHOBAHHUSI.

3akoHOJAaTeIbHOE 3aKpEIJICHHE TIPAaBOBOTO peXHMa (QYHKIIMOHUPOBAHUS
00BEKTOB MCKYCCTBEHHOT'O MHTEJUIEKTAa JOJDKHO BKIIIOYATh HE TOJIBKO YaCTHOMPABO-
BbI€, HO U ITyOJIMYHO-TIPABOBbIE HOPMBI B paMKaX CYyIIECTBYIOIIUX OTpaciieil myony-
HOTO TIpaBa, 4TO 00yCJIOBIMBAET HEOOXOAMMOCTh COBEPIICHCTBOBAHUS, MIPEXK/IE BCE-
ro, aMMHUCTPATUBHOTO NPaBa U BHECEHUS COOTBETCTBYONMX n3MeHeHni B KoAll.
B TeopeTnko-MeTo010ru4eckoM IIaHe He00X0AUMO OOpaTUTh BHUMAHUE HA 3BpU-
CTUYECKO€ 3HAUCHHE M CEMAaHTHKY NPABOBBIX KaTErOpUil «HCKYCCTBEHHBIH HHTEI-
JEKT», «IIEKTPOHHOE JIUI0», «POOOT», «POOOTOTEXHHMKa», a TaKkKe Ha pa3paboTKy
COOTBETCTBYIOUIUX FOPUANYECKUX KOHCTPYKIIMH.

30 TTocranoenenue npasutenscTsa PecryGmiku Mommosa ot 21 mexaGps 2016 romga Ne 1377 «O BHe-
CCHMH W3MEHEHHH U JononHeHni B npmoxeHus Ne 1 u 2 k [locranosnenmro [IpaBurenscta Ne 474
ot 19 utons 2014 r.» // OdunmanbHelii MoHUTOp PecryOmmikn Moinnosa, 2014 1., Ne 167-168, ct. 517.
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rOCYOAPCTBEHHbIN KOHTPOIb MHTEPMPETALIUU 5
F’EHOMHbIX UICCNEAOBAHUN U MEOULIMHCKUX NPUNOXEHUA
B COEAMHEHHDbIX LUTATAX AMEPUKU

A.P. Caxunrapeena

MocKOBCKUH rOCy1apCTBEHHBIN IOPUANYECKUHA YHUBEPCUTET
nmenu O.E. Kyradguna (MI'IOA)
123995, Poccus, Mocksa, yn. Cadosas-Kyopunckas, 0. 9

CraThsl TOCBSILEHA HM3YYEHUIO TEOPETHUYECKUX pPa3paboTOK B 00JACTH TOCYIapCTBEHHOI'O
KOHTPOJISI TEHOMHBIX HUCCJIEOBAHUN U MEIUIMHCKUX mpuiokeHuil B Coennnennsix tatax AMepuku.
ABTOp paccMaTpuBaeT IOPUAMYECKHE ACHEKTHI JAHHBIX pa3paboTOK, 0COOEHHOCTH MPOLEAYpHI TOCY-
JAPCTBEHHOTO KOHTPOJISI TEHOMHBIX HCCIEJOBAHUM M METUIIMHCKHUX NMPUIOKEHHH, a TaKXKe OesTeNb-
HOCTb IOPUANYECKUX JIMLI, PEIOCTABIISAIONINX YCIYTH B 00J1aCTH FTeHOMHBIX MCCIIEIOBAaHHUMN.

B pamkax wuccnemoBaHUsSI BBISIBISIOTCS KIIIOUEBBIE XapaKTEPUCTHUKU MPOLELYpPHl rocynap-
CTBEHHOI'O KOHTPOJIS JaHHBIX HCCIEIOBAaHUM CO CTOPOHBI YIPAaBICHUS 10 HAA30pY 3a Ka4ECTBOM IH-
mieBbix npoaykroB U meaukameHtoB CIIIA. Kpome Toro, otoOpaskaercs CTEleHb BIUSHHS OpraHa-
peryJaTopa Ha IeATEIbHOCTh KOMIIAHUH, 3aHUMAOIUXCA FeHETHYECKUMH HCCIeN0BaHUsAMU. B 3aBep-
IIAIOIIEeH YaCTH CTaThH aBTOP NpesiaraeT COOCTBCHHYIO KIACCUPHUKALMIO MEIUIMHCKUX PHII0KEHHH.

KioueBble ci10Ba: rocyapcTBo; JIETAIBHOCTD;, PETyJIUPOBAHUE; TEHOMHbIE HCCIIEJOBAHMUSA,
OpraHbl KOHTPOJIS

BararomapHocTH: TaHHOE UCCIIEOBAHNE BBHINOIHEHO NpHu noaaepxke PODU B pamkax mpo-
exta Ne 18-29-14002.

I. BBEAEHUE

CtpemMuTensHOE pa3BUTHE TEHOMHON WH)KEHEPHUH W BO3POCHIMIA WHTEpec 00-
miecTBa K O0JIACTH T€HOMHBIX HCCIIEJOBAHUN OOYCIOBHJI MOSBHUBILYIOCS BO3MOXK-
HOCTb MOJIY4UTh N0JIpoOHYI0 nHpopmanuto o JJHK kaxnoro sxenatomiero (CTpykType
BOJIOC, POJOCIIOBHOM, HAIMYUM M PUCKAX T€X WIM MHBIX 3a0oneBanuii). [Ipoctora
MIPOBEJICHUS aHAJIN3a, 3aKJIIOYAIONIAsACs B OHJIAiH pEerucTpaly Ha caiiTe KOMIIaHUH,
3aka3ze HaOopa 11 3a0opa Marepuasa, OTHpPaBKM oOpa3la MPOOUPKH MO MOYTE
U OKUJAHUU PE3yJbTAaTOB B TEUEHUE BCETO JIBYX HEJNENb, Clejaia AAHHYI0 YCIYTy
BOCTpeOOBaHHEE U MPOIIIE, YeM TIOXO]] K CTICTIHATTUCTY-TEHETHKY.

B T0 ke Bpemsi nmeromasics Ha CerOIHSITHUNA JeHb MPAaKTHKa MPaBOBOTO pe-
TYJIMpPOBaHUS UHTEPIPETAUHN PE3YJIbTaTOB T€HOMHBIX HCCIEI0BaHUM, KOHTPOIb Ta-
KOBBIX CO CTOPOHBI T'OCYJaPCTBEHHBIX OPraHOB, a TAK)KE OTBETCTBEHHOCTH 3a UCIIOJIb-
30BaHUE MEJMLMHCKUX MPWIOKEHUH apps CBUAETEILCTBYET O HEOOXOIUMOCTH Jie-
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TAJIBHOI'O0 PaCCMOTPCHUS JaHHBIX BOIIPOCOB C HOI[pO6HBIMI/I HOACHCHUAMHU U KOMMCH-
TapuiaMU.

II. TOCYJAPCTBEHHBIA KOHTPOJIb UHTEPIIPETALIUN
TEHOMHBIX UCCJEJOBAHUM B CIIIA

22 Hos16pst 2013 r. KOMIaHUs, BHIMONHABIIAS OOJNBIIYI0 YaCTh F€HETUYECKUX
tectoB B CILIIA, nonxyuywnna npeanucanie oT YNOpaBiIeHHs MO KOHTPOJIO 3a MUIIEBBI-
MU IpoAyKTaMu U jekapctBeHHbIMU cpenctBamu CIIA (FDA). Ynpasnenue, pyko-
BOACTBYACh 3akoHonatenbcTBoM Illtara Kamudopuus B Mayntun-Bbio, Bbigano
npeanucanue opranmsanuu 23and Me' «HeMenIeHHO TPEKpaTHTL pacHpOCTpaHe-
HUE» TeCTOBOM JIMHEHKU MPOTYKTOB FEHETUYECKUX UCCIIEIOBAaHUM U MPEIOCTaBICHUE
MIEPCOHATBHBIX YCIYT KOHCYJIBTUPOBAHUS MO BONPOCAM T'€HHON MHXXEHEPHH», KOTO-
peie, o mMHeHnio FDA, mpenmonararor MEAWIIMHCKHE KOHCYJIBTAIMU, W TO3TOMY
TpeOyIoT o100peHus perynupytomux opranos. Ilo cioBam npexacraBurenei perynu-
PYIOILIMX OPTaHOB, BO3HUKAIOT «CEPhE3HBIE TIOCIEACTBUS, €CIIM PE3yIbTAThl AaHAIN30B
MHTEPIPETHPOBAHBI MMALIMEHTAMHU HEBEPHO WJIHM €CIIM UM COOOIIAIOTCS HEKOPPEKTHBIC
ceegenus’» (US Food and Drug Administration;Warning letter: ”23and Me, Inc.
11/22/13%).

[IprmeuaTenbHO U TO, YTO, IO MHEHUIO ar€HTCTBA, PE3YJIbTaThl TEHETHUECKUX
TECTOB MOTYT CO3JaTh CHUTYalMIO, KOTJa MOTPEOUTENN NPEIIpUMYT paguKaabHbIE
Mepbl B OTHOIIEHUU CBOETO 3/10pOBbs, TaKHE Kak: HEHY)KHas orepaunus rno npodu-
JAKTHKE paKa WIX HEOOOCHOBAaHHOE XHPYPTUYECKOE BMEUIATEIbCTBO IO MPEIOTBpPa-
IIEHUIO MHBIX CePhe3HbIX 3a0oneBanuil. [loTpedurenn MOryT Takxke OTKa3aThbCs WU
U3MEHHUTH NPEANKUCAHHbIE UM PaHee 030pPOBUTENIbHBIC MPOLEAYPhl 0e3 MpoBeACHUS
JOJDKHOW KOHCYJIBTAIllMd ¢ MEAMUMHCKUMU paboTHuUKamMu. YUepes3 aABe HEAENH IOcie
noJy4eHus npeanucanus kommanus 23and Me npeanpussiia He0OXOAMMbIE MEPHI 110
YCTpPaHEHHIO HapyLIEHUM, HAIIEAWNUX CBOE oTpaxkeHue B npeanucanuu FDA. ['ene-
TUYECcKasi KOMIIaHUA MPOJOJKAET MpeasaraTe yCiayru TectupoBanus u ananuza JIHK,
HO OoJiee HE NPEJOCTaBISAET HOBBIM MOTPEOUTENSIM F€HETUYECKUE MHTEPIpETAIUH,
KOTOpBI€ TaK WJIM MHA4Ye UMEIOT HEMOCPEACTBEHHOE OTHOILIEHUE K 370POBBIO I'Pak-
JlaH.

[Ipu stom FDA B cBOMX AEHCTBUSX JeNaeT OTCHUIKY K MPUHIIMILY HpPeGeH-
mueHocmu — TPEIOTBPALLICHUIO HACTYIUIEHUS! BO3MOXKHOTO BpEZa 310POBBIO IPaXK-
naH. XOTs areHTCTBO TpeOyeT OT MPOU3BOIUTENCH JIEKapCTB M JAMATHOCTUYECKHUX
YCTPOMCTB JI0KA3aTENIbCTB 0€30MacHOCTH B A((EKTUBHOCTH TIEPE] pacIpOCTPaHEHH-

'23and Me sBnsieTcs 4acTHO# Kommnanuel (r. MayHtuH-Beio, mrar KanupopHus) B o6mactu
OMOTEXHOJIOTHI, OCHOBHOW IEJIbI0 KOTOPOU SBISETCS MpeaAcTaBleHue HHHOPMAINN YaCTHBIM JIH-
I[aM Ha KOMMEPYECKOH OCHOBE 00 MX MPEeApacIoNoKEHHOCTH K 3a00JIeBaHUSAM Ha OCHOBAaHHUH aHa-
JH3a MPENOCTaBICHHOTO OMOMaTepHaia Ha ONHOHYKJICOTHIHBIA MOJUMOPGU3M 110 HECKOIBKUM
TeIcsT9aM SNP.
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€M Ha pbIHKE TOBAPOB M YCIIYT, 3TOT MOJAXO/]] MPEJCTaBIsIeTC HEOOOCHOBAHHBIM B OT-
HOILIEHUU PETYIUPOBAHUS 00CTYKUBAHUS U MPEIOCTABICHUS CEpPBHUCA BO BpPeMs MPO-
e ypsl TEHOMHBIX HccienoBaHnii kommanuu 23and Me.

B cBoux nmpeanucaHusx B agpec TEHOMHOW KOMITAHUU PETYJIMPYIOIIHUI OpraH
TaK)Xe BBIPA3WJI MHEHHE O TOM, YTO PEe3yJIbTaThl O MPOBEACHHOM T'€HETUYECKOM CO-
CTOSIHUW 37IOPOBBS (TCHETHUECKHUE TECTHI) «COOTBETCTBYIOT OTPEICIICHUIO TTOHITHS
MEJIMIIMHCKOTO ycTpoiicTBa. B nanpHeimux npeanucanusx FDA HactauBaeT Ha TOM,
yTO ycnyrd kommnanuu 23and Me SBASIOTCS MEAMUMHCKAM YCTPOWCTBOM M MOTYT
OBITH BIPEb OKa3aHbl TOJIBKO MPU HATMYUU CHEIMATBHOTO HA TO Pa3peLICHHs.

FDA Ttaxxe nogHMMaeT BOIPOC O MOACYJHOCTH CIOPOB C y4acTHEM KOMIa-
HUMH, KOTOpbIE MPEJOCTABIIAIOT CBA3AHHBIE CO 30POBBEM YCIYTH IO MHTEPHPETALUU
T€HOMHBIX JaHHBIX. Takue MHTepHpeTanuy (KOHCYIbTALMK), B YACTHOCTH, aJljIelib-
HBIX TeHOB (ajieneii?), OTHOCATCS NMUIIb KOCBEHHO K MPEIOTBPANICHHIO MM JUATHO-
CTHPOBaHUIO OOJIE3HHU.

IIpencraBnsiercs, uto FDA He MOET BECTH TOJIBKO OIPaHUYUTENBHYIO pEry-
JIATUBHYIO TIOJIUTHKY B OTHOIIIEHWHW TOW MM MHOW MH(OpMAINH, Kacaromehcs: MeIn-
IMHCKUX YCTPOMCTB. bosee Toro, kak mokaspiBatoT cyneOneie mema Sorrell v. IMS
Health (2011)* u CIIA npotus Kaponuu (2012), 3T0 MOKET HPUBECTH K YCUIECHHIO
HanpspkeHHocTd B npaBuiax FDA c Ilepsoit nonpaskoit k Koncturynuu CIHIA, ko-
TOpas 3alUILAeT MpaBa OTAEJbHBIX JIML MOJIy4YaThb MH(OPMALMIO, B TOM YHCIE M3
CMMU (Carver, K. H. Food Drug Law J., 2008:63, 151-215).

VYuurtbiBas BbIlIECKa3aHHOE, ar€HTCTBO JOJIKHO M30eratb OrpaHUuEHUs yCcayr
TCHOMHOTO TECTUPOBAHMS MOTPEOMTENEH, eCllM HEe MMEEeT MECTO HaJIN4Me J0Ka3a-
TEJIHCTB HAHECEHHOTO Bpena (ymepoa).

KoHeuHO, UMEIOTCS M 3aKOHHBIE ONIACEHMs MO IOBOJY MOAX0AA, KOTOPOTO
npunepkuBaercs kommanus 23and Me. X0oTS TOYHOCTh MCIOIB3YEMOW TPHU MPOBE-
JCHUU TECTHPOBAHUM TEXHOJOTHH CUHUTAETCA BBICOKOW, HET COIVIACOBAHHBIX CTaH-
JapTOB, KOTOPBIM KOMIIaHUSI MOYKET COOTBETCTBOBAThH AJII IPOBEPKH COTEH TUIIOBBIX
BapUaHTOB TecTOB. CyIlleCTBYET TakX e IMOJIEMUKAa O TOM, KaK OLIEHMBATh TOYHOCTh
PHUCKOB C HCIIOJIb30BAHUEM HECKOJBKHX BAPUAHTOB TECTOB WM MEXKIY Pa3INYHBIMU
3THUYECKUMHU IPyNIIaMU.

2 Ajténu — pasimgHbie GOpMBI OJHOTO U TOTO XK€ T'€Ha, PACIIOJI0KEHHBIE B OJMHAKOBBIX Y4acT-
Kax (JIOKycax) TOMOJIOTUYHBIX XPOMOCOM U OIPEEIIAIONINE aTbTCPHATHBHBIC BAPUAHTHI PA3BUTHS
OJTHOTO ¥ TOTO € MPHU3HAKA.

3 eno Sorrell v. IMS Health Inc., (2011) — neno Bepxosnoro cyna CoeauneHnsix 11ItaTos, B Ko-
TopoMm CyJI TMOCTaHOBWII, YTO 3aKOH BepMOHTa, KOTOPHIH OrpaHHMYUBAI MPOJAXY, pasTiIalleHue
¥ WCTIOJIb30BAaHUE 3aMUCEH, COEPIKAIIUX MPAKTUKY Ha3HAUCHHUS JICKAPCTB OT/IEIBbHBIMU BpadaMH,
Hapyurwn [lepyro nonpasky Koncturymuu CIHA o ToM, uto «KOoHrpecc He JOHKEH M3/1aBaTh
HHU OJTHOTO 3aKOHA, OTHOCSIIETOCs K YCTAHOBICHUIO PEJIHTHUH JINOO0 3alpenaromnero cBo0oHoe ee
HCTIIOBEIaHNe, JTHO0 OTpaHMYMBAIOIIET0 CBOOOAY CIIOBA WM II€YaTH, WM MPaBO HapoJa MHUPHO
cobupartbcs 1 00pamaThes K MPaBUTEIBCTBY C METUITUSMHU 00 YIOBJIETBOPEHUH KAI00».
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Kpome Toro, norpeOutenu MOryT He YMTaTh WK HE MMOJIHOCTHIO MOHUMATh MO-
3ULIMI0 KOMIIAHUK O TOM, YTO €€ TECThl MACHTU(PULUPYIOT TOIBKO HauboJiee pacmnpo-
CTpaHEHHBIE TEHETUYECKHE BapHaHTHl 3a00JIEBaHN U HE MOTYT 3aMEHHUTH TTOJTHOIICH-
HOE€ TEHETHYECKOE TECTHPOBAHHME II0 HAMpaBJICHUIO Bpadeil — CIEIHMaINCTOB
B 00J1aCTH T€HETUYECKHX MCCIIEOBAHUI M OIICHUTH UMEIOIIHNECS TTOKa3aHus K 3a00I1e-
BaHUIO, TAKUE KaK CEMEIHas TCHICHITUS Pa3BUTHS PAKOBBIX 3a00ieBaHmid. Tem He Me-
Hee, 110 MHEHHMIO HEKOTOPBIX YYEHBIX, IPEACTABIAECTCS, YTO NPEBEHTUBHBIN MOAXO.
FDA mMoxeT npencTaBiaTh OOJbIIYIO YTPO3y Ui 310pOBbsS MOTpeOUTENeH, 4YeM Bpes,
KOTOpBIN OH MbITaeTcst npenoTBpaTuTh. Onpoc 6o1ee yeM 5000 yuacTHUKOB MOKa3bl-
BAaET, YTO JaHHBIE 10 MOTPEOUTENILCKOI TeHOMHKE HE BBI3BIBAIOT OECIIOKOMCTBA U HU-
KOUM 00pazoM He MPOBOLUPYIOT HEOOXOIUMOCTh HEHA IEKAILIETO JICUSHUSI.

Kpaiine npumedarenbHbIMU B KOHTEKCTE BBILICTIPUBEACHHBIX PacCyXICHUI
SIBJISIFOTCS Pe3yJIbTaThl UCCIEIOBAHNI PEAKIUU MOTPEOUTENCH, MOTyYHBIINX PE3yib-
TaThl FTEHETUYECKUX TECTOB, HAa BOIIPOC, IOHUMAIOT JIM OHU UX U CTaJM JIA BBILIEYKa-
3aHHBIE JaHHbIE IPUYMHON CTpecca, MOBOJOM K BU3HUTY K Bpauy WM BbI3BAJIM U3MeE-
HEHHE B MEeJIMKaMEHTaxX U 00pa3e KU3HU.

JloOpoBoybIIbI M3 MEAMIMHCKON opranm3zanuu Scripps Genomic Health
Initiative (SGHI) BbiOpanu 6onee 3000 yenoBek M3 MEIUUMHCKUX U TEXHOJOTHYE-
CKHUX KOMIIAHMW U MPeaJIOKWIN MPOBECTU TECTHUpoBaHHE uepe3 Navigenics (Komrma-
HUI0, KoTopas tenepb npuHauiexkuT Life Technologies u 6onbiie He npeanaraer te-
CTHUpoBaHHMe notpedureneir). OOcieq0BaHUA TPOBOJMINCH 0 TOTO, KaK yYaCTHUKHU
MOJIYYMIIH pe3yibTathl, yepe3 3 u 12 mecsaueB. OtBetsl 60see yem 2000 yuacTHUKOB
HE TI0Ka3aJIM KaKUX-JIN0O M3MEHEHHUI B OTHOIIEHUH TICHXOJIOTHYECKOTO 310POBBS pe-
CIIOH/ICHTOB WJIM BO3HHUKIIETO COCTOSIHUS TpeBoru. IloTpeburenu, KOTOphle 3aKa3bl-
BafOT 00IIlee TECTHPOBAHHUE, MOTYT OBITh MEHEE 03a00UYEHBI €r0 pe3yJbTaTaMH, YeM
T€, KTO M3HAYAJIbHO WIIET KaKue-TMOO OTKIOHEHUS OT HOpMEI. [IpenBapurenbHbie
JTAHHBIE MTOKA3BIBAIOT, YTO B CPEHEM KJIMEHTHI OBIITH B MEHBIIIEH CTENEHH 03a00YCHBI
COCTOSTHHEM CBOETO 37I0POBb MOCJIE MOTYUYECHUs pe3yJIbTaToOB, YeM JI0 Hayajia oociie-
JIOBaHMSA, WU HHUKOT/IAa HE MPOSBISUIA MOBBIILIEHHOTO OECMOKOWCTBAa WM MPHU3HAKOB
TPEBOTH B TEUEHHE CJIEIYIOIIETO roja.

Uccnenosanue, mpoBeieHHOE CrieUaiucTaMu U3 Y HuBepcuteta [[xona Xor-
kuHca B bantumope (mrat Mapusnenn), nmokasano, yTo u3 0osiee 4eM ThICSYU KIHEH-
TOB TpeX KOMITaHUI 4yTh Oojiee YeTBEPTH JIFOACH AETATCS CBOMMHU PE3yNbTaTaMU C
BpayaMu B IIEPBbIE HECKOJIBKO MECSLEB MOCIE UX MOJYyYEHHs. AHAJIOTHYHBIE PE3yJib-
tatel ObTH TIONy4deHsl B SGHI m PGen Study (Bloss, C. S., Schork, N.J. & Topol,
E.J. N. Engl. J. Med., 2011: 364, 524-534). UccnenoBarus XonkuHca u [keH Takke
MoKasaiu, 4ro MeHee 1% KIMEHTOB cooOIMIN 00 U3MEHEHUH JTIOOBIX PElEeNTYPHBIX
JIEKapCTB Ha OCHOBE MX PE3yJIbTaTOB 0€3 MpeABApUTENILHON KOHCYIBTALlUU C BPAUOM.

[Tono6HO TOMY, KaK MalMEeHThl MHOTJA HEMPaBHJILHO MOHMMAIOT Bpayeil BO
BpeMs CIIy>)KEOHBIX BU3UTOB, KJIMEHThl WHOT/A HEMPABHIBHO HMCTOJIKOBBIBAIOT pe-
3y/lbTaThl, MPEJOCTaBIsIeMble KOMIAHUSIMH, CIECLUATH3UPYIOIIMMUCA Ha TeHeTHYe-
CKUX TecTax. B nccnenoBannu XonkuHCa y4acTHUKAM ObLIO MPEIOKEHO UHTEpIpe-
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TUPOBATh runoreTuyeckue pesyabTarel. OT 5% 10 9% pecrnoHIeHTOB HENPAaBUIbHO
HMHTEPIPETUPOBAIIA COOOIICHHUS, 3asBIISIs, YTO PE3YJIbTAThl, MOKA3bIBAIOIINE IMOBBI-
LICHHBIA PUCK 3a00JI€BaHNUs, yKa3bIBAIOT HA HEBBICOKYIO BEPOSITHOCTh pPUCKa 3a00J1e-
BaHUS WIHA BOBCE €r0 OTCYTCTBUE.

FDA ocobeHHO BOJHYET, KaK JIIOJM MOTYT pearupoBaTh, y3HaB, 4TO y HHUX
NpHUCYTCTBYIOT MyTaruu reHoB BRCA*, koTopble yBenMUMBAIOT PHCK paka MOIOYHOM
JKeJIe3bl U paka SMYHUKOB. PaHee NOoydYeHHbIE JaHHbIE CBUIETEIBCTBYIOT O TOM, YTO
NOTpPeOUTENN PearupyroT HaajexamuM obOpasoM. B uccnenoBanuu, nmpoBeleHHOM
23and Me, koMmaHusi OTIpaBWiIa MPUTJalleHusl Ha UHTEPBbIO 136 KIMeHTaM, KOTO-
phle SBISJIICH HOCUTENSMU MAaTOreHHBIX MyTanuii’ . 13 32 uenoBek, KOTOphle COrJia-
CWJIUCh y4acTBOBaTh, 14 MyxunH U 11 KeHIIMH BOepBble Onaronapsi MpOBEICHHOMY
TECTUPOBAHUIO y3HANIM, 4TO y HHUX oOHapyxeHbl Myrtauuu BRCA. Bce xeHIIMHBI
MIPOKOHCYJIBTUPOBAINCH TI0 TMOBOAY PE3YJIBTaTOB HCCIENOBaHUS C MEIULIUHCKUMU
CHEIMAIMCTAMH, U BCE, KPOME OJHOM, IIPOJENIaN TeCThl NOBTOPHO. VX moseneHue
1ocje U3y4eHus 3To HH(pOpMAIMK HIYEM HE OTIMYAIOCh OT MOBEACHUS JII0JIeH, 00-
Hapy>KUBAIOIIKX 3a00JI€BaHNE 10 METUIIMHCKAM KaHaJIaM.

OTH ONpOCH! TAK)KE MOKA3aIU, YTO POACTBEHHUKH JIFOJEH, HOCSIUX aTOr€H-
HYIO0 MYTallMIo, B KosinyecTBe 30 ueIoBeK PEeLIWIN IPONUTH TECTUPOBAHUE CAMOCTOS-
TEJIbHO; OBLJIO BBISBICHO 13 MOJIOXKUTENBHBIX PE3yJIbTATOB Ha HAJIWYHE MYTalUU
BRCA; Takum o06pa3om mnanueHTamMu Obl1a MOJy4YeHa MOTEHUMANbHO Ba)kHAsl WH-
(dopmanus, KOTOPYIO OHHU, BO3MOXHO, HE MOJIydWsd Obl MHAue, Kak HE NPUOETHYB
K yClyraM KOMITaHUH, TPOBOJSALIUX T€HETUYECKHUE TECTHI.

OueBUAHO, YTO TaHHOE OTHOCHTEIBHO HEOOIBIIOE HCCIEIOBAHNE POBEIECHO
3aMHTEPECOBAHHON CTOPOHOI. OHO HE MPEIOCTABIIACT HUKAKOH HH(pOpMammu 0 00ITb-
muHCcTBe BRCA-TIONTOKUTENBHBIX KIMEHTOB, KOTOPhIE HEe OBLIN OMpOIICHB. B mc-
CJICZIOBAaHUH TAK)KE HE OIIEHUBAJIOCH, MOTJIH JIN KEHIIMHBI C HEOOHAPYKEHHBIMU MY-
TAIUSIMHU U HACJICICTBEHHON MCTOPUEH paka MOJIOYHOM KeJie3bl OBITh JIOKHO 3aBepe-
Hbl B OTCYTCTBUH TAaKOBBIX (HECMOTpPS HAa YETKUE COOOLICHHS] KOMIIAHUU O TOM, YTO
ux tectbl Ha BRCA He sBisAI0TCS BCEOOBEMIIONMMU) U B pe3yibTaTe OHUIMOOYHO
PELINTH HE IPOBOAUTH TECTUPOBAHUE B MEIULIUHCKOM KOHTEKCTE.

[TomyunTh NEWCTBUTENBHO PENPE3CHTATUBHYIO BHIOOPKY YpE3BBIYAMHO TPYII-
HO, IOCKOJIBKY TIOTPEOUTENH, YHaCTBYIOIUE B 00CIEA0BaHUAX, MOTYT OTIMYATHCS OT

4 Tennt BRCA1 u BRCA2 (Breast Cancer Susceptibility Genes 1 and 2) ssnstores uacteio JIHK
yenoBeka. B HopMe renbsl BRCA cympeccupyroT omyxoiu (PemsITCTBYIOT HOSBICHAIO Y OPTaHU3-
Ma TPU3HAKOB, BO3HHKIIECTO B PE3YJbTaTe MYTAIHH, YTO, KaK MPABUIIO, IPUBOIUT K YACTUIHOMY
WM TIOJTHOMY BOCCTaHOBJICHHUIO (peHoThmna. Ecim ke B reHe MpUCYTCTBYET MYTAIlHs, TO IIPOMCXO-
nuT HakorieHne u3meHennid JIHK, u kak cneacTBre — BOSHUKHOBEHHE paka.

3 Francke, U. et al. Peer] 1, €8 (2013).

6 [TaToreHHBIE MyTAMH-U3MEHEHNS, BO3HUKAIOIIME B TEHETUYECKOM alllapaTe OPraHu3Ma U IIpH-
BOJSIIME K M3MEHEHUsM TeHoTuna (00yie3HM oOMeHa BEIIeCTB, TOKENbIE JereHepaTuBHBIE 3200-
JICBaHUS).
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TE€X, KTO UX HE MIPUHUMAET, U KaKJJ0€ U3 00ClIeJ0BaHUI IIPEAIOoIaraeT, YTo NOTeHIIU-
aJIbHBIE MOTPEOUTENH YCIIYyT B 00JacTU F€HOMMKH, Kak IpaBuilo, 6ojee (pUHAHCOBO
HE3aBHUCHMBbI, 00pa30BaHHEE U HPyIUPOBAHHEE, YEM HAcelIeHHE B IeJIOM. TeM He Me-
Hee, He0OXOUMBI CHUCTEMAaTHUECKUE MCCIIE0OBAaHMS ISl OLIEHKH Pe3yJIbTaTOB TECTH-
pOBaHUs NOTPEOUTENBCKON TeHOMUKHU. Pe3yabTaThl HCCIIEA0BAaHMS MOTYT PacIIUPUTh
3Ty paboTy a0 ropa3fo Oosbliel BRIOOPKH, BBIMONHAS CTaHIAPTH3UPOBAHHBIE IIO-
CJIeZIOBaTeNIbHBIE MEPOIIPUATHS ISl TOTpeOUTENe, KOTOPBIE MOIYYaloOT OINpeIeIeH-
HbIE PE3yJIbTaThl C BBICOKOM oTaueill. OAHAKO eciu MOTPeOUTENbCKasi TEHOMUKA 110
[IPUYMHE U3JUILIHETO KOHTPOJs OyAET OCTaHOBIIEHA, UCCIIEI0BATENIN HE CMOTYT IIPO-
JOJKUTBh COOP AAaHHBIX JUI TOTO, YTOOBI JIydllle OLEHUTh, KaKas 110Jb3a U IOTCHIIHU-
QJIbHBIN BPEJ MOT'YT HACTYNUTb.

1. JEMOKPATU3ALUA CUCTEMBI 3IPABOOXPAHEHUSA

B cBoeM HenaBHEM PYKOBOJCTBE MO MEIUIIMHCKUM MOOWJIBHBIM IPUIIO-
xenusM FDA ocTaBuiio OTKpBITOW BO3MOXKHOCTH TOTO, YTO YTpaBieHUE OyaeT
perynupoBath UH()OPMAIIMOHHBIE TIPOLYKTHI IS MEIUIIMHCKUX YCTPOMCTB, TAaKUX
KakK 2JIEKTPOHHBIE aHKEThI, KOTOPHIE OIIEHUBAIOT PUCK CEPACUYHOIO MPUCTYNA, UIH
MHOECTBO (PUTHEC-TPEKEPOB, KOTOPBIE MOMOTAIOT JIFOJSIM CIIEAUTH 32 CBOUM Be-
COM, TEMIIEPATYpOU Tena, 4aCTOTOM CEPAECUHBIX COKpAICHHI, pUTMOM CHa. MHO-
rMe W3 JaHHBIX NPUIIOKEHUH pabOTalOT KaK aBTOHOMHOE WJIHM COMYTCTBYIOIIEE
MporpaMMHOe oOecredyeHue JUIsi MPOrHO3MPOBAHMS PUCKOB, BKJIHOYasl BEPOST-
HOCTb HapyIIECHUI CHA, MOSABIEHUE CyJOPOT MM CEPACUYHBIX MpHUCTYNoB. Oxua-
€TCs1, 4YTO YUCJIO 3arpy30K M YCTAaHOBOK 3TUX IIPHIOKEHUH Bo3pacTeT co 156 mui-
aroHOoB B 2012 roay no 248 mumumoHos B 2018 roxy.

Takue noTpeOuTeNbCcKIe TOBaphl MOTYT J€MOKPAaTU3UPOBATh 3/IpaBoOOXpa-
HEHHe, TI03BOJISISL JTIO/IAM JIeaTh BBIOOP, KOTOPBI MaKCUMHU3UPYET UX COOCTBEH-
HOE 3/10pOBbE. [laHHBIE TPWIOKEHUS CIECTYIOT HCTOPUYECKON TEHAEHIIMN PaClIu-
pPEeHMS MPaB U BO3MOXKHOCTEH MaIlMEHTOB, KOTOpasi MPUHEC/Ia HaM 3aKOHBI 00 UH-
(hOpMUPOBAHHOM COTJIACHU, JOCTYNE K MEIULMHCKON JOKYMEHTAllMH U Tenepb
MIPSIMOM JJOCTYTIE K 3JIEKTPOHHBIM JIMYHBIM JIaHHBIM O 37J0POBbE.

Tak, mpencrapisercs, 4To AEITeNbHOCTh KommaHuu 23and Me moimkHa
ObITH OOJIee Mpo3payHa U OTBEYATh 3a TO, HACKOJIBKO TOUHBI €€ YUl T€HOTUITHPO-
BaHUsA’, OCBEIOMJIATH O BO3MOKHBIX OrPAHUYEHHUSAX €r0 KOMIIbIOTEPHBIX aIrOpHT-
MOB, HCIIOJIB3YEMBIX [UIsl OLIEHKM pucka. Ho HOpMaTuBHBIE OrpaHMUYEHHs] MOTYT
3alylIUTh NOTPEOUTENBCKYIO T€HOMUKY U JIpYTHe HOBbIE MPOAYKTHI, KOTOPbIE MO-
T'YT czienarh o0IIecTBO 0ojiee 3710pOBBIM U KOTOpPbIE HE BIMCBHIBAIOTCS B MOJIENb

7 IHK-4WIbl — YHMKAJBHBIA MHCTPYMEHT IUIS aHAlM3a HAIMYUs WM OTCYTCTBHUS 3aJaHHBIX T0-
cleoBaTeNbHOCTEH B OMooOpasile (MCIONb3yIOTCs sl (PUKCAlMA M3MEHEHH T€HOB, T€HOTHITH-
POBaHMS, MYTAIIHA).
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MEIUIUHCKOTO 00CIIy>KUBaHHs, OPUEHTUPOBAHHOrO0 Ha Bpaua. FDA kak KOHTpoO-
JUPYIOIIUNA OpraH PEryaupyeT PUCKH, CBS3aHHBIE C MCIOJIb30BAaHHMEM MEAMIIMH-
CKUX YCTPOMCTB, TaKue, KaKk pUCK 0€30MacHOCTH YCTPOUCTB M PUCK HEMPABUIIbHO-
ro ucrnosib3oBaHus. OOIas Teopusl puUcka, KOTopas co3jaja MpaBuia, OIpeaess-
romue, yeM pykoBozactByercs FDA B cBoelt pabote — 3T0 Te, KOTOpbIE paccMaT-
PUBAIOT PUCKH KaK CTaTHU4YeCKUe (HEM3MEHHBIE) U MPEIIoaraioT, 4YTo peryiupy-
IOLUI OpraH JOJLKEH NPUHATh OJHOKPATHOE PEIIEHUE, OCHOBAaHHOE HA ITOM CTa-
TUYeCKOM pucke. OpHAaKO HalM 3HAaHUS O PUCKE CHIBHO H3MEHHWIUCH
B T€YECHHE MOCIEAHUX AecATWIeTuI. Hammm 3HaHus 0 JUHAMUYECKOM acleKTe PUC-
Ka 1 0e30MacCHOCTH 3HAYUTENbHO yay4ymuianch ¢ 1976 roga. B 1988 rogy Aapon
BunbnaBckuil mpeanonokui, 4To BMECTO TOTO, YTOObI JymMaTh O O€30MacHOCTH
KaK O CTaTMYECKOM KOHIIETIIMH, IJIaBHBIM CIOCOOOM JOCTHKEHUs O€30MacHOCTH
SABIISICTCS METO/1 SMIIMPHUYECKOTO TIO3HAHUS (C TTOMOIIBIO PO U OMIMOO0K), TO €CTh
MHOKE€CTBEHHBIMU UCHBITAHUSIMU JIUIIAMH, TPUHUMAIOLIMMH PEIIeHUs HA OCHOBE
JAHHBIX M3 pa3lWYHbIX obyacted 3HaHMH. OTO TMOAXOJ TOBOPUT HaM
0 «0e30MacHOCTH Kak O Ipoliecce, a He 0 cocTossHUM». OH mucall: «I10 MpUYnHE
TOT0, 4TO 0€30MaCHOCTh J0JKHA OBITH OOHAPYKEHA U HE MOXKET OBITH MPOCTO BbI-
OpaHa, SKCIIEpUMEHTAJIbLHBIN PHUCK, @ HE OTTOP)KEHUE PHUCKA, SIBJISETCS MPEINOUTH-
TEJILHOU cTpaTeruei odbecrieueHus 0e30macHOCTH». BunbaaBckuil yTBepskaal, 4To
MYJIPOCTh POXAAETCS U3 ONbITA; U KaK MHIMBUIAYYMBI MBI MOXEM Yy3HaTbh, KaK
cTaTh Ooraue M 370poBee, a KaK WIECHBl €AMHOT0 0OIIecTBA MBI MTOJIy4yaeM 3HaHUS,
TOJIKO CHayaja jKeJjlasi MPUHATh HEOMPEEIIEHHOCTh U J1aXKe BO3MOXKHYIO HeyAauy
(Wildavsky, 2015: 645, 236).

[IpsiMmoe cneacTBUE TpPOBENEHUS OMBbITa 0€3 OTKIOHEHWH OYEBUIHO: BBI
HUYETO HE MOXKETE clieNaTh, HE 3Has C caMOro Hadaja, Kak T€ WIM UHBIE MOCIE-
CTBUSI MOTYT 00€pHYTHCS B MOCJENYIOIIEM MPU alpoOalui MaTepHaioB OMBITHBIX
TECTOB, KaKHe MOTEHIMATbHO OMAacHble MOOOYHbIE APPEKTH B KOHEUHOM HTOTE
MOTYT BO3HUKHYTb. KOCBEHHBIM ClleZICTBHEM HCTIBITAaHUS 0€3 MOrpeuIHocTel sB-
JSIETCSI TO, YTO C Ka)KJbIM HOBBIM dKCIIEPUMEHTOM OIBITHBIE ITONBITKH CTAHOBSITCS
Bce 0oJiee TOPOTrOCTOSIIIUMHE, Oy/IeT MEHBIIE OTKJIOHEHUN OT MPEABIAYIIEH TTpaK-
TUKH; 3TOT HEJOCTATOK MPH OTCYTCTBUHM AMHAMUYHBIX M3MEHEHHH MOXKeT ObITh
OIMACHBIM B TEKYIIMX IIaHCAX YMEHBIIUTH WM MPEIOTBPATUTH IKCIEPUMEHTAb-
HBII PUCK.

[To6ounbIe 3D PEeKTh MPOAYKTOB, OE3YCIOBHO, JOKHBI OBITH MMPOBEPEHBI,
HO TIOCKOJIBKY HOBBIE SMIHUPUYECKHE JaHHBIE CBUIETEIbCTBYIOT 00 OTCYTCTBUHU
JI0Ka3aTeNbCTB MPUYMHEHHS Bpeaa, Obulo Obl pasyMHee 1mo3BoiuTh FDA paspe-
HIMTh TOTPEOUTENIO NabHEHIIIee UCII0JIb30BaHHE allpOOUPYEMBIX TPOAYKTOB.
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IV. IPABOBOE PEI'YJIMPOBAHUE MOBWJIBHBIX IPUJIOKEHUM (APPS)
B OBJIACTHU 3IPABOOXPAHEHUSA B CIIA

MoOunbpHbIE MPUIOKEHUS (WIN apps) CTAIW HEOTHEMJIEMOW YacThIO Hallen
MTOBCETHEBHOM kM3HU. [Ipon3BoANTENN MPOrPaMMHBIX MPOIYKTOB YHU(MDHUIIMPOBAIN
WX TIPOJIBMKEHHE MO CKOPOCTH 00paOOTKH, XpAaHECHHIO M YHHUBEPCATHHOCTH MOOMIIb-
HBIX TuIaTopM [Uisi pa3pabOTKU MPUIOKEHHH, OTBEUYAIOLIUX MPAKTHUECKH JTHOOBIM
uHTepecaM U notpedHocTAM. [losiBleHne nHHOBALMK B COYETAHUU CO BCe OoJiee TeX-
HAYECKHU MOJKOBAaHHBIM M CO3HATEJIBHO OTHOCAILIMMCS K CBOEMY 3JOPOBBIO Hacele-
HUEM BBI3BAJIM MAaCCOBBIA POCT MEIULMHCKUX aBTOMATHU3UPOBAHHBIX MPOTrPAMMHBIX
CpelncTB (MEAMLMHCKUX MPUIOKEHUH, WIM TPOCTO apps). DTU MPHUIIOKEHUS Bapbu-
PYIOTCS OT 3JIEMEHTAPHBIX CUETUYMKOB KAJIOPUM U TPEKEPOB YIMPAXKHEHHHA 7O CIOXK-
HBIX JUAarHOCTHYECKUX NPOrpaMM y3KOHAIPABICHHOIO AEHCTBUS U NPUIIOKEHUM, Ta-
kux Kak «[lomnepxka NpUHATHN KIMHWYECKUX PELICHUI», pa3paObOoTaHHBIX AT Iie-
Jei OCYIIECTBICHHUS yXOJa MEIUIMHCKUX PaOOTHHUKOB 3a MalueHTaMu. MHoOTHe 3
9THUX MPHUJIOKEHUN TaKXKe COOMPAIOT, XPAHAT, AHATU3UPYIOT U MEPealoT WHANBUIY-
AIbHYI0 MEAUIMHCKYIO MH(OPMALIMIO U JaHHbIC, paHee TOCTYIHbIE TOJIBKO MOCpe-
CTBOM JIMYHBIX KOHCYJIbTALIUN CO CHEHATMCTaMH B chepe 3ApaBOOXpaHEHUs!.

HecMotps Ha TO, 4TO MpeuMyIIeCTBa MEAULIMHCKAX IPOrPaMM U MPUIIOKECHUM
Hay4HO J10Ka3aHbl, OTEHIUAIBHBIE BO3MOKHOCTH HACTYIUIEHUS FOPUIUYECKUX PHUC-
KOB, COIPSIKEHHBIE C UCIIOJIb30BAHUEM EPENOBBIX TEXHOJIOTUM, TAKKE 3aCITYKUBAIOT
BHUMATEJILHOTO pacCMOTPEHUs. B nonoiHeHne Ko MHOTUM HOPMAaTHBHBIM OCOOEHHO-
CTSIM PETyJIHPOBAaHUs, CBA3aHHBIM C Pa3pabOTKOIl M pacIpoCTpaHEHHEM MOOMIIBHBIX
MIPUIOKEHUH, MPOU3BOIUTENH, Pa3padOTUYMKU W MAPKETOJIOTH JIOJKHBI yUHTHIBATH
MOTEHIMAIBHBIE PUCKU CYACOHBIX M JETUKTHBIX 0053aTEeNbCTB, CBA3aHHBIE C MapKe-
TUHTOM U PaclpOCTPAHEHUEM MEIULMHCKHUX MPHIOKEHHUM, KOTOPhIE MOTYT pEKIaMH-
pOBaThCs, HO HE COOTBETCTBOBATH CBOEMY Ha3HAUCHHUIO.

Hccrnenys BO3MOKXHOCTh HACTYIIEHUS KaK MMOTEHIMAJIBHBIX PUCKOB HCIOJIB30-
BaHUs MMPOrPaAMMHBIX MPOJIYKTOB B chepe MEeIUIMHBI, TAK U PUCKOB HACTYIICHUS Je-
JIMKTHBIX 0053aTEeNbCTB, BO3ZHUKAET 3aKOHOMEPHBIM BOMPOC: SABJSETCS JIK apps B MOJ-
HOM CMBICJIE 3TOTO CJIOBA MPOAYKTOM KaK TaKOBBIM?

WNuTepnperanys nporpaMMHOIO IPUIOKEHHS KaK «IPOAYKTa» B TPaJULMOH-
HOM MOHMMAaHWH, Ha IEPBBIN B3I, MOKET TOKA3aThCS BeCbMa CITOpHOM. [IpoxyKTsI
94acTO BOCIIPHHUMAIOTCS KaK OCsi3aeMble 00BEKTHI WIIM BEIH, TOTr1a KaK MHOTHE JIFO-
JIM XapaKTepHU3YIOT MIPOrpaMMHOE oOecriedeHne U pa3paboTKy MPOrpaMMHBIX MPHIIO-
KEHUH KaK «yCJIyry». XOTs pacHpOCTPaHEHHOCTh MOOMIIBHBIX MPUIOKEHUH SBISET-
CSl OTHOCUTENIbHO HOBBIM (DEHOMEHOM, 3aKOH, PEryJIHPYIOIIUN X03sIiICTBEHHbIE OTle-
paiyu ¢ MPUMEHEHUEM CPEJCTB MPOTrPAMMHOT0 OOECIeUeHUs, UMEET JaBHIOK HCTO-
pUIO M TpoLIET JOCTATOYHO JUTEIbHBIM IOPUAMKO-UCTOPUUECKUN IMYTh JJIMHOU
B Tpuanath jet. B cepenune 1980-x ronos Anemnsiuonsbiit cyn CHIA no geBatomy
denepanbHOMY OKPYTY PAcCCMOTPEIT BOIIPOC O TOM, SIBJISUICS JIM IOTOBOP Ha MOCTaBKY
CHCTEMBI MIPOTPAMMHOTO MPOAYKTa MO (hakTy Mpoaa)keil ToBapa M, TaKUM 00pa3oMm,
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perynupyercss Enunoo6pasubiM (EqunbiM) ToproBeiM konekcom CHIA (manee —
«UCC» unu «Kogekey) uiu ke Oblila OKa3aHa «yclyray, BBIXOJAIIas 32 paMKH J1e-
ctBusg UCC (RRX Indus., Inc. v. Lab-Con, Inc., 1985:772 F.2d 543).

ATIeJUTAIMOHHBIN Cyl OTMETHJI, YTO MPHUHITHE PEIICHUS O TOM, SBISETCS JIN
OKa3aHHas XO3sHCTBEHHas onepauus ¢ ucrosb3oanueM 110 ToBapom winm yciyrow,
HE SBJISIETCSI OCHOBAHHMEM JUISI PACCMOTPEHHS TAKOBOM KaTeTOpUH CYIEOHBIX JEN 10
aHaJIOTHH, TaK Kak 3TO TpeOyeT WHAMBUIYAIbHOTO AHAIN3a «CYIIHOCTH COTIJalie-
HUS», TOCKOJIBbKY «IIPOrpaMMHbIE MAKeThl JAHHBIX Pa3IMyaloTCs B 3aBUCHMOCTH OT
notpebHoctelt otaenbHoro motrpeodburtens» (RRX Indus., Inc. v. Lab-Con, Inc.,
1985:772 F.2d 546).

B tex cayuwasx, korma B paMKax OCYIIECTBIICHHUS XO3SMCTBEHHBIX ONepauuit
C UCHOJB30BaHUEM MPOrpPaMMHOI0 OOecreyeHHs] IPOUCXOAUT OOMEH, MpeIoCcTaBlie-
HHUE TOBApPOB M YCIIYT, TAKUX KaK 00y4eHHE MepcoHana, MOAU(UKALUSI CUCTEMBI, HC-
KIIIOYUTENIBHO CBA3aHHAs co cObiToM [IO B yCTaHOBIEHHOM 3aKOHOM HOpSIIIKE, YKa-
3aHHBIE MEJUIMHCKUE MPUIOKEHHUS KIacCU(UIIMPYIOTCS KaK TOBAp, MPOJaxka UX pe-
rymupyetcst EnnasiM ToproeiM kogekcom CIIA (RRX Indus., Inc. v. Lab-Con, Inc.,
1985: 772 F.2d 543).

Cyabl, IpUMEHSIONME METOJ] YCTAaHOBIIEHUSI HAJIMYUSl KPUTEPUEB «IIpeodia-
Jarouiero (akropay, 3a MPOILIEAININE TOJbl 0OHAPY UM, YTO «MACCOBOE MPOU3BOJI-
CTBO, CTaHAAPTU30BAaHHOE WJIM OOIIEIOCTYMHOE MPOrpaMMHOE OOECIeUeHHUe, AaKe
¢ Moau(uUKalued U BCIIOMOTaTeIbHBIMU YCIyraMu BKIIIOUEHHOE B COTJIAIICHUE, SB-
JASeTCsl TOBApOM M TMOAMANAeT Moj JeHcTBHe EIuHOro TOpProBoro Kojaekca»
(Simulados Software, Ltd. v. Photon Infotech Private, Ltd., 2014: No. 5:12-CV-
04382-EJD; Executone of Columbus, Inc. v. Inter-Tel, 2009: 665; Advent Sys. Ltd. v.
Unisys Corp., 1991: 670, 675-76).

AppS COOTBETCTBYIOT 3THUM KPHUTEPHSIM, OCKOJIBKY OHH IO CBOUM TEXHHYE-
CKUM XapaKTEePUCTHKAM SBISIOTCS CTAHAAPTU30BAHHBIMU NPUIOKEHUSIMH, TOCTYII-
HBIMH JIF0OOMY T0JIb30BATEII0 MOOMIIBHOTO YCTPOICTBA Yepe3 OHIalH-PECYpCHI.

Bnonne BeposiTHO, 4TO cynbl OyAyT paccMaTpuUBaTh CICNIKH, CBS3aHHbBIE
C MpoJaxeil Wi nepenayeil MEAMIMHCKUX MPUIOKEHUNA WIM MEAMLIUHCKHUX YCIYT
B KauecTBe MepeJavyd TOBapOB B paMKax MpeoOiajgaromero ¢gakropa U, Kak ciel-
CTBHUE, TOBAPOB)» KaK TaKOBBIX.

Wutepnperanuss HOHATHA apps, COJEPKAIIETO METUIIMHCKUE MPOTPaMMBI
U TIPUJIOKEHMS, KaK «TOBapa» BIEYET 3a COOOH Cepbe3Hble IOPHIUYECKUE IMOCIE-
CTBHS B BUJIE BO3MOXKHBIX CyJIEOHBIX IMPOIECCOB, YUUTHIBAas IIUPOKOE BHEIPEHUE
U mpuMeHeHue EaMHOro TOpProBOro KoJEeKca, PErylIHpYIOHIETro MpPOAaxy TOBapOB
u npyrue kommepueckue onepanun. UCC npepHazHaueH Ui yCTpaHEHHUS Pa3Iuuuit
B COOTBETCTBYIOIIMX 3aKOHAX IITATOB B OTHOIICHHWU IOPUAMYECKUX M KOHTPAKTHBIX
TpeOoBaHM BejeHUs Ou3Heca W ObLI MPUHSAT (C HEKOTOPOM TEpPUTOPHAIBLHON CIie-
uugukoit) Bo Bcex 50 mratax, okpyre Komym6us, Ilyspro-Puko u Ha Buprunckux
octpoBax. COOTBETCTBEHHO, CY/bl IPU BHIHECEHUH PELICHUN YUUTHIBAIOT MPAKTHUKY
UCC, ero o¢punuaibHble KOMMEHTapUH, TOJIKOBAHHE HOPM.
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Bo3Hukaet BHosiHe 3aKOHOMEPHBIN BOMPOC: CYHIECTBYET JIM OTBETCTBEHHOCTh
1o 00s3aTeabCTBAM B OTHOIIEHUHU MPOIYKTOB, CBSI3aHHBIX C MPHUJIOKEHUSIMU, CBS3aH-
HBIMH CO 370poBbeM? XOTS HECKOJIBKO (efepantbHBIX M TOCYIAaPCTBEHHBIX PEryIiv-
PYIOIIUX OPTaHOB UMEIOT IMOJITHOMOYHS B OTHOMEHNH MeauiuuHCKuX [10 n meaummH-
CKHX TPWJIOKCHNH, YTIpaBIIEHUE 110 KOHTPOJIIO 32 MUIIEBBIMUA TPOJAYKTAMHU H JIEKap-
crBeHHbIMU cpenctBamu CIIIA (FDA) 3asBuino o nepBUYHON IOPUCAMKIIMN HAJ HpU-
JIOKEHUSMH U TIPOTPAMMHBIM 00€CIICYeHUEM, Tpecielys CBOM KOHTPOJIbHBIC MOJIHO-
MOYHS M0 PEryIUPOBAHUI0 MEAULMHCKHUX ycTpoucTB. [Ipu stom FDA 3asBuio, 4yro
«KOHTpPOJIb OyIET OCYIIECTBIATHCS TOJIBKO B OTHOIIEHUHU T€X MEAMLMHCKHUX HPUIIO-
YKCHUH, KOTOPBIE SIBIISIIOTCS MEUIIMHCKUMHE YCTPOHUCTBAMU U Ubsl (PYHKIIHOHAILHOCTh
MOJKET MPEICTABIIATh PUCK OE30MACHOCTH MAlMEHTa B ClIydae, €clid, HalpuMmep, Mo-
OuIbHOE MpUJIOKEHUE He OyAeT (QyHKIIMOHUPOBAThH JOJKHBIM 00pa3zom» (Simulados
Software, Ltd. v. Photon Infotech Private, Ltd., 2014:5:12-CV-04382-EJD WL
1728705; Executone of Columbus, Inc. v. Inter-Tel, 2009: 665; Advent Sys. Ltd. v.
Unisys Corp., 1991:670, 675-76).

ATEHTCTBO TakXke MOSICHUJIO, YTO OYyAEeT KOHTPOJIUPOBATh COOTBETCTBHE Ka-
YecTBa M3ZENUs MpUBeIeHHON MH(popMayu 00 MCHOIH30BAHUY JTAHHOTO TPHIIOKE-
HUS, pa3MEIIeHHON Ha MapKHUPOBOYHOW U pEeKJIaMHON YacTH MPOAYKTa; COOTBETCTBY-
eT JI1 OHO (eZepalbHOMY OIpEeTeHHIO «yCTpoiicTBay cornacHo denepanbHOMY 3a-
KOHY O MUIIEBBIX NPOAYKTaX, MEIMKaMeHTaxX U kocMeTuueckux cpencrBax («kFDCA»
3anpeniaer JOKHYI0 MapKUPOBKY U (panbCUUKALUI0 UHTPEIUEHTOB 3TUX TOBAPOB;
1938).

3asenennoe FDA HamepeHue perynupoBaTh IENbIA Psi TPUIOKEHUH, CUU-
TAIOMIUXCS MEIUIUHCKUMHU YCTpOMCTBaMH («MOOWIIbHBIE MEAUIIMHCKHE MPUIIOXKe-
HUS»), OCOOCHHO aKTyalIbHO, MOCKOJIBbKY DenepaabHbIi 3aKOH O MHIIEBBIX MPOIYK-
TaxX, MeIUKaMeHTaxX u KocMeTrnaeckux cpenactBax (FDCA) 3amumiaer mpaBa Kaxmoro
mrara, r7ie KOHKpeTHble (enepanbHble TPeOOBAaHHS MPUMEHSIOTCS K KOHKPETHOMY
MEIUIIMHCKOMY YCTPOMCTBY. 3aKOH IITaTa MPH 3TOM YCTAHABIMBAET OINpPE/IETICHHbIE
CTaHapThl IOBEJICHUS, YPOBEHb YX0/1a U KaueCTBa OKa3aHUs MEJIULMHCKON TTOMOIIH,
OTJIMYHBIN MM UIYIIHNA B JONOJTHEHUE K «KOHKPETHBIM (ellepaTbHbIM TPEOOBaHUSIM,
CBSI3aHHBIM C 0€30MacHOCThI0O U 3()(PEKTUBHOCTHIO MEIUIIUHCKOTO YCTPOMCTBA»
(Johnson v. Hologic, Inc., E.D. Cal. Jan. 6, 2015: 2:14—cv-0794-JAM—KJN-PS, WL
75240, at *3 (quoting 21 U.S.C.A § 360k).

HecmoTpss Ha MO3MIIMIO CYyZOB O TOM, YTO JAaHHOE MOJOXKEHHE NMPUMEHUMO
TOJIBKO K YCTPOMCTBaM, MPOJAHHBIM B COOTBETCTBUM C mojoxenusmu FDCA
0 TPEINpPOJAKHOM pa3pelieHnH (ampodamus A0 BBIXOAA HA PBIHOK, IIPEMAapKET»)
(Riegel v. Medtronic, Inc., 2008: 552 U.S. 312; Stengel v. Medtronic Inc., 2013 9th
Cir.: 704 F.3d 1224,1231), BnoiHe BEpOSTHO, YTO MPOU3BOAUTEIN OTHOCUTEIHHO HE-
0O0JIBIIOTO YHUCIAa MPUIOKEHHH, pealn3yeMbIX B paMKax IMpeMapKera, MOTyT BOC-
MOJIb30BAThCS JAHHBIM MPEUMYIIECTBOM. Tem He MeHee, JUIsl OJABISIONIEero 00Jib-
UIMHCTBA TPOU3BOIUTENICH MEIULUMHCKUX MNPUIOKEHUN MOJOKEHUE O IMpeuMyIle-
CTBEHHOM pa3MEIICHUH MOXKET HE OrpaHWYMBaTh TPEOOBAaHUS IITATa, MOCKOJIBKY
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OOJIBIIMHCTBO YCTPOICTB, perynupyeMbix FDA, nu6o ocBoO0XIat0TCs OT Mpeanpo-
J@KHOTO paspelleHusi, 1100 moanexar npeanponaxHoMy yseaomiienuto (510 (k)),
MIPOIIECCY, KOTOPBIH MPUMEHHUM IS TPUOOPOB ¢ YMEPEHHBIM M HU3KHM (HaKTOpOM
pucKa.

FDA 3asBuia, 9T0 METUIIMHCKHE MPHIIOKEHUS MPEACTABISIOT TOTEHINAIb-
HBIC PUCKH, aHAJIOTUYHBIE TEM, KOTOPHIE CBSI3aHBI C UCTIOIH30BAHUEM YXKE MPEICTAB-
JIEHHBIX HA PBIHKE TPAJWLUUOHHBIX MEIULUHCKUX YCTPOWCTB, KOTOPHIE BBIIOJIHSIOT
Takue ke Win cxoxue GyHkuuu. CooTBETCTBEHHO, AT€HTCTBO ONpPEAEINIO TPU BUIA
MEIUIMHCKUX MPUIIOKEHUHM, KOTOphIE OHO HAMEpPEHO PEryaupoBaTh KaK MEIUIIMH-
CKUE U3JICNIUSA:

(1) npunoxeHust, KOTOpble MOAKIIOYAOTCS K OJTHOMY WJIM HECKOJIBKUM MEJIH-
LMHCKUAM yCTpPOWCTBaM Ui Liejiei ynpasieHus (yCTpOHCTBaMM) WIIM JUIS UCIIOJNIB30-
BaHUS B AKTUBHOM MOHHUTOPHWHIE NAIIMEHTOB WJIM aHAJIU3€ JAHHBIX (HaIpUMep, IpH-
JIO’KEHUS, KOTOPbIE KOHTPOJIMPYIOT YPOBEHb O3UPOBKH HMHCYJIMHA B MHCYJIWHOBOMH
IIOMIIE);

(2) mpunoxenus, mpeodpasyroire MOOWIFHYIO TUIaT(HOPMY B pETYIIHpyeMOe
MEJUIMHCKOE YCTPOMCTBO C MOMOILBIO BIOYKEHUH, SKPAHOB JAUCILIES WU JAaTYUKOB,
WIKM BKJIIOYAKOIUe (PYHKLNHU, aHAJOTUYHbIE (DYHKLIUSAM PETYIUPYEMbIX B HACTOSILEE
BpEMS YCTPOMCTB (HaNpUMep, IPUIOKEHUS, UCTIONb3YIOIIME JaTYUKH Ha MOOMIIbHOMN
mwiatdopme Uit co3aanust PyHKLIMU CTETOCKOMNA);

(3) npunoxeHHs, KOTOpPbIE CTAHOBSTCS PETYIUPYEMbIM MEIUIIMHCKUM
YCTPOUCTBOM (IIPOrpaMMHBIM OOECIIEUEHUEM ), BBIMIOJIHSAS HCCIe0BaHne (CKPUH) CO-
CTOSIHUS NAIIMEHTa U MPEIOCTaBIsAs COOTBETCTBYIOLIME PEKOMEHJALUH I10 JHArHo-
CTHMKE WM JICYCHHUIO (HalIpUMep, PUIIOKEHHS, KOTOPBIE NCTIONB3YIOT HH(POPMAIIHIO O
MAIMeHTe I pacdera MO03UPOBKH TpH npoBeneHun tydeBort Tepanun) (U.S. Food
and Drug Admin., Mobile Medical Applications: Guidance for Industry and Food and
Drug Administration Staff («cMMA Guidance»):13—15).

Ocymectienue FDA 3¢ ¢GekTuBHOr0 KOHTPOIJIS MEIULIUHCKUX TPUIIOKEHHH,
3alUTHl MOTpEeOUTENEH OT TOBApOB HEHAJUIEKAIIETO KaueCTBA U HACTYIJICHUS OTBET-
CTBEHHOCTH MMEET IIAaHC Ha YCIeX MpHU YCIOBUH, YTO JaHHBIE TOBAphl OYAYT Mpoja-
BaThCA B paMKax TpeOOBaHUI O MPEANPOJAKHOM pa3peICHUN.

CoO0TBETCTBEHHO, OOJIBIIMHCTBO NPUIIOKEHUH, perynmupyembix FDA, Bbixo-
JAT 32 paMKH IMPEANUCaHMs M0 IPECEYEHMIO, MTOCKOJIbKY B HACTOSIIEE BPEMS OHU
TOJIBKO MHTEPIPETUPYIOTCS HA MIPEAMET OTHECEHUS K TOM WM MHOW KaTeropuu TOBa-
pa B 3aBUCUMOCTH OT YPOBHSI pUCKaA.

FDA onpenenuno BTOPYIO KaTErOPHUIO CBSA3AHHBIX CO 30POBBEM IPHIIONKE-
HUI, B OTHOIIEHHUH KOTOPHIX OHA HAMEpPEHa OCYIIECTBIIATH TOJBKO HM30MpaTeIbHOE
MpUMEHEHUE TpaBa (T.€. OCYUIECTBIIATH PEIICHUS 1O CBOEMY YCMOTPEHHIO, KOrja
npuderatb K Mepam NMPUHYXKICHNU).

HezaBucuMo OT TOro, COOTBETCTBYIOT JIM OIpPEEICHHbBIC MPUIOKEHUS JaH-
HOM KaTeropuu OIpeAeeHUI0 MEIUIIMHCKOTO YCTPONCTBA, areHTCTBO HE HAMEPEHO
npuMmeHaTh TpeboBanus FDCA Kk 3TUM NPUIIOKEHUAM, «IIOCKOJIBKY OHH IpEICTaB-
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JS0T HU3KUi QaktopHbld puck s mauueHtoB» (U.S. Food and Drug Admin.
«MMA Guidance»:16).

[Tprmepamu TaKOBBIX SIBIISFOTCS:

(1) mpunoxeHusi, KOTOpble CHOCOOCTBYIOT IOIOJHUTEIHHOM MEAUITMHCKON
TTOMOIIIH TTyTeM O00y4YeHUS MAIlMeHTOB, 00yJasi X YIPaBIATH CBOUM 3JI0POBHEM B TIO-
BCEIHEBHOU cpefie (HampuMmep, MPUIIOKEHUS, KOTOPBIE CITOCOOCTBYIOT MPAaBUILHOMY
MOJIJIEPKaHUIO Beca);

(2) mpunoxxeHusi, KOTOpbIE MPEAOCTABISAIOT UHCTPYMEHTHI JJIs1 OpraHU3allu
U OTCJEKMBAaHUS MEAUIMHCKOM MH(pOpPMAIMM IOJIb30BaTeIel 0e3 MmperocTaBIeHUs
pPEKOMEHIaluil MO0 KOPPEKTUPOBKE MM U3MEHEHHUIO PaHee MPEINUMCAaHHOIO JICUEHUs
(Hampumep, MPUIIOKEHUM, KOTOpPhIE OTCIEKHBAIOT MU3MEPEHHUs apTepHAILHOTO JaB-
JCHUS);

(3) npunoxxeHus, oOecTIeYUBAIONINE JISTKUH JOCTYN K WH(POpPMAIUH, Kacaro-
MICHCS COCTOSIHUS 3I0POBBS ITOJIB30BATENCH (HAIpUMep, MPUIOKEHUH 10 B3aUMO-
JEHCTBUIO U COBMECTHMOCTH HCIOJIb30BAHUS JIEKAPCTBEHHBIX CPENICTB, BOSMOXKHBIX
aJUIEPTUYECKUX PEAKIIHIX);

(4) mpunoXXeHus, KOTOPBIE POAAIOTCS, YTOOBI TOMOYB TAIIEHTaM TOKYMEH-
TUPOBATh, MOKA3bIBaTh WK COOOIIATh MOCTaBIIMKAM O BO3MOKHO BO3HHKAIOLIUX I1a-
TOJIOTUSAX, MOOOYHBIX 3(dekTax (Hampumep, MPUIOKEHHUs, NMpeAHA3HAUCHHbIC IS
MEIUIIMHCKOTO UCIIOJIb30BaHuUs, KOTOPBIE UCIIOJIb3YIOT BCTPOCHHYIO KaMepy MOOMIIb-
HOT'O YCTPOMCTBA /U1l TOKYMEHTUPOBAHUS WU Mepeaadn n300pakeHuit);

(5) npunoxeHus, KOTOpbIE BBIMOJHAIOT MPOCThIE BBIYUCIIECHUS, OOBIYHO HC-
NOJIb3yeMble B KIIMHHMYECKON MpaKTHKe (HarpuMep, Macca Tela, HHACKCHbIE KalbKy-
JSTOPHI);

(6) mpunoXKeHHs, TO3BOJIIONINE 3aBOAWTH JIMYHBIE MEIUIIMHCKHE KapThl
(«PHR») nmm snextponHbie MeaummuHCKHe KapThl («KEHR»);

(7) mpunoxeHus, KOTOpPBIE COOTBETCTBYIOT ONPEICICHHIO MEIUIUHCKHX
YCTPOMCTB (HampuMep, MPUIOKEHHs, NMpeAHa3HAUYCHHbIE IS Mepeaayvu, XpaHEeHUs,
KOHBEPTUPOBaHUA, (OPMATUPOBAHUS U OTOOpaKEHUS JAHHBIX MEAMLUHCKUX
YCTPOWCTB).

[Tockoneky FDA onpenenawsio, 4TO BbIIIENEPEUHUCIECHHBIE TPUIOKEHUS
«B HAcCTOsIIIEE BpEMs HE MONAIAIOT MOJI ICHCTBUE KOHTPOIUPYIOLIUX OPTraHOBY, OHU
BBIXOJSIT 3a paMKH TIOJIOKEHUH O TMpeumyinecTBeHHOM pasmeniennn FDCA
¥ MOTYT TNPHUBECTH K TMOMYJSPU3ALUKN CYAeOHBIX pa30MpaTes]IbCTB O BOSHUKHOBEHUH
OTBETCTBEHHOCTH 3a MPOAYKIHUIO Jake HecMoTps Ha To, uyto FDA BocmpuHHMaeT
JAHHBIE MEIUIIMHCKHE YCTPOWCTBA KaK CPEACTBA, MPEJCTABIAIONINE «0ojiee HU3KYIO
CTETICHb PUCKa I OOIIECTBEHHOTO 3/I0pOBhs U oKpyxarotei cpensn» (US Food and
Drug Administration; Warning letter:” 23and Me, Inc. 11/22/13”).

AHanoruyHeIM 00pa3oM MpHIIoKeHusIM, KoTopbie FDA sBHO He cuuTaer me-
JTUIIMHCKUMH yCTPOWCTBAMH, HE MPEAOCTABIsICTCS NMPEUMYIIECTBEHHBIX MpaB. Eciu
ST MPHUJIOKEHHUSI HE MOTYT NMPETeHI0BaTh Ha KakKHe-IuM00 Ipyrue OCHOBAaHUS, OHU
MOTYT MPHUBECTH K JACTUKTY WM APYruM (opMaM OTBETCTBEHHOCTH, BO3HUKAIOLIUM
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B CBSI3U C JIOXKHOM WJIM BBOJSIIEH B 320y 1eHrne nH(pOpMaLel o MpoIyKTe WU SB-
HBIX WIH TOAPAa3yMEBAaEMbIX T'aPAHTHUSX, CBSI3AHHBIX C MPOHM3BOIUTEIBHOCTBIO TPO-
JYKTa.

K mum oTHOCSTCS:

(1) mpunosxeHus, TpeHA3HAYEHHBIE IUTS 00ECTIeUeHHs JAOCTyIa K AIIEKTPOH-
HBIM «KOTTUSM» MEIUIIMHCKUX YIeOHHKOB WM IPYTHX CIIPABOYHBIX MAaTEPHAJIOB C BO3-
MOYKHOCTSIMH OOIIIET0 TEKCTOBOTO MOMCKA (HAIIPpUMep, MPUI0KEHHS, KOTOPHIE SIBIISIOT-
Csl METUIIMHCKUMH CIIOBAPSIMHU);

(2) mpunoxeunwus, NpeAHA3HAYCHHBIC IJIsl TIOCTABIIUKOB MEIUIIMHCKUX YCIYT
B LEJIAX MCIOJIb30BAaHUS B KaueCTBE YYEOHBIX MHCTPYMEHTOB JII MEIULIUHCKOTO
oOyueHus: WK ISl YyCUJICHUs paHee MOJyYeHHOro o0y4yeHHs (Hampumep, MpuiIoxKe-
HUH, SBJISIONUXCS HHTEPAKTUBHBIMU aHATOMUYECKUMU TUarpaMMamH );

(3) mpunokeHus, TpeaHA3HAYCHHBIC U OOIIEro pa3BUTHS ITAllMEHTOB
u Uit 00JerdeHust JOCTyIa MAUeHTOB K OOBIYHO HMCIOJIb3yeMOW CHpPAaBOYHON HH-
dhopManuu (HarpuMep, MPUIOKCHUS-TOMCKOBUKH OJMKAWIIINX K MOJE30BATEII0 Me-
JTUIAHCKUX YUPEeKICHHUH);

(4) mpwioKeHHs, KOTOpbIE aBTOMATHU3MPYIOT 0OIIMe O(GHUCHBIC OTepaIiu
B JIeU€OHO-NIPOPUIAKTHYECKOM YUPEKIECHUN U HE MpPeTHA3HAUYEHBI JUIsl UCIIOJIb30Ba-
HUS B JIMATHOCTUKE OOJIE3HU WM JPYTHX YCIOBUH WM B JICUCHUH, CMSITYCHUU WU
npodunakTuke 3a0oaeBaHus (HampuMep, MPUI0KEHUs, KOTOpble 0TOOpaxaroT pabo-
YKe CMEHBI [T Bpaueii);

(5) mpunokeHHs, KOTOPBIE SIBISIOTCS YHUBEPCATbHBIMHU CPEICTBAMHU WIIH
MIPOAYKTaMH OOIIET0 Ha3HaYeHHs (HaIpuMep, NPeIOCTaBISIOT MOIIAroBble HHCTPYK-
UM [T MEIUIUHCKHUX YIPEKICHUN).

KakoBbI moTeHIMaIbHbIE TEOPHH OTBETCTBEHHOCTH 32 PETYIHPYEMBbIE U HEpe-
rynupyemMble MeTUIMHCKNEe TpuitoskeHust? [1oCKoiIbKy apps SIBISIOTCS MeIUIMHCKHU-
MU H3JENUSAMH, Ha HUX MOTEHIMAIBHO PACIPOCTPAHSIOTCS T€ Ke TEOPUHU JETUKTHON
OTBETCTBEHHOCTH, YTO W Ha TPAJAMIMOHHBIC MEIUIMHCKUAE W3JCIHs, BKIIOYAs,
HampuMep, HapylleHHe JOTOBOPHBIX 00s3aTeIbCTB, OTBETCTBEHHOCTh 3a IMPOU3BE-
JEHHYIO MPOYKINI0, HEOPEKHOCTH U BBEJCHHE MOTpeOUTENs B 3a0myxaeHue (James
v. Diva Int’l, Inc., 2011: S.D. Ind. 803 F. Supp. 2d 945).

K mpumepy, FDA xnaccuduuupoBano ycTpoiicTBa, KOTOPbIE HCHOIb3YIOT
WHGOPMALIMIO O MAIHEeHTE /Ul pacueTa JO3UPOBKHU JUIS JIyY€BOW Tepamuu Kak MeIau-
IUHCKHE NPWIOKEHHs. Ecian manueHT yTBEp»KJaeT, 4To OH IOJIyYHJI TPaBMy B pe-
3yJbTaTe BO3JCHCTBUS HEMPABUIBHOTO YPOBHS TEPANeBTUYECKOTO W3IY4YCHHUS, BBI-
3BaHHOTO Je(eKTOM WJIM HEHCHPABHOCTBHIO JO3UPYIOMIETO yCTPOICTBA, BIOJIHE BO3-
MOJKHO, YTO OH MOKET HOJaTh B CyJ Ha NMPOU3BOAUTEINS B COOTBETCTBHU C MHOTO-
YUCJIEHHBIMU TEOPUSAMU JICTUKTHON OTBETCTBEHHOCTH.

To ’xe camoe BEpHO B OTHOUICHUU NMPHIOKEHUHN, CBA3AHHBIX CO 3/10POBBEM,
kotopsle FDA oTka3anoch peryaupoBarb, IOTOMY YTO OHHM CUMTAKOTCS YCTPOWCTBa-
mu ¢ Hu3KuM puckoM ((U.S. Food and Drug Admin. <kMMA Guidance»:16).
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Onucanue areHTCTBOM 3THX MPHIOKEHHN KaK MPUIOKEHUH C HU3KHM ypPOB-
HEM pHUCKa MOXET YCWJIUTH OINPEICIICHHYIO 3alIUTy, AOCTYIMHYIO MPOH3BOIUTEISIM
B ClTydae BO3HMKHOBEHHS JCIUKTHOTO CyleOHOTO pa3zdomupaTenbcTBa. Hanpumep, 060-
3HAYCHNWEC HU3KOI'0 prUCKa TCOPCTUUCCKU MOKET YMCHBIUIUTL €T0 CTCIICHDb, KOTJa CBA-
3aHHAs C MPHJIOKEHUEM OMACHOCTh CUMTACTCS MPOTHO3UpYyeMol. TeM He MeHee, Ma-
JIOBEPOSITHO, uTO NaHHast FDA oneHka HM3KOro puCKa UCIOJIb3yEMOIO NPUIIOKEHUS
MOJTHOCTBIO HCKJTFOYMT BO3MOKHOCTH HACTYIUICHHSI OTBETCTBEHHOCTH. Kak MUHHMYM,
MIPUIIOKEHUS, CBSI3aHHBIE CO 30POBBEM, SIBIISIFOTCS MPOAYKTAMH. JTO 03HAYaeT, YTO
HE3aBUCHMO OT OlleHKH pricka FDA HeperynupyeMblie MPUIOKEHUS MOTYT ITOANAAATh
MoJI ACHCTBUE COOTBETCTBYIOIIMX 3aKOHOB ITaTa O MOTPEOMTEIBCKHX TOBapax, KO-
TOpBIE 00ECTICUNBAIOT ACWCTBHE YaCTHOTO MpaBa B CIyyae MPUYMHEHHS KaK MaTepH-
QJIBHOTO, TaK U HEMATEPHAIBHOTO ylIep0Oa, BEI3BAaHHBIX HAPYIICHUSAMHU (heJepanbHbIX
3aKOHOB IITATOB O 3aIIHTE MIPaB IOTPeOUTEICH.

V.3AKJIIOYEHUE

Hecmotps Ha TO, YTO MPOU3BOAUTENN MEAULIMHCKUX MPUIIOKEHUN CTaJIKHUBa-
I0TCS C TEMHU € PUCKAMHM HACTYIUIEHUS OTBETCTBEHHOCTH, YTO U IMPOU3BOJIUTENHU
TPAIUIIMOHHON MEIUIIMHCKOW TEXHUKHA M TOBAPOB HAPOIHOTO TOTPEOICHHUS, CyIIIe-
CTBYET Psii MPAaKTHYECKUX MIAroB, KOTOPHIE MOTYT MPEANPHHSITH TPOU3BOIUTEIH IS
YIpaBIeHUS W, BO3MOKHO, CHUKCHHS PUCKOB OTBETCTBEHHOCTH.

K HuM oTHOCSTCA, HO MMM He orpannumnBaroTcs (Donna A. Messner, Jennifer
Al Naber, Pei Koay, Robert Cook-Deegan, Mary Majumder, Gail Javitt, Patricia
Deverka, Rachel Dvoskin, Juli Bollinger, Margaret Curnutte, Subhashini
Chandrasekharan, Amy McGuire, 2016:10, 19-24):

(1) HanmexHbIE MPOTOKOJIBI MPOECKTHPOBAHHUS U Pa3pabOTKU MPOrpaMMHOTO
oOecrnievyeHus i CHI)KEHUS pUCcKa 1e(DeKTOB WM «OHIHMOOK», KOTOpble MOTYT MpH-
BECTHU K TpaBMaM IOJIb30BaTeNeH;

(2) cooTBeTCTBYIOIIKE MPOIECCH JOKYMEHTHPOBAHUS U PACCIEIOBAHUS Ka-
7100 oTpeOuTeNnel B OTHOIICHUH TPUIIOKCHHUIA;

(3) HanmexHBIE CHCTEMBI Ui OLEHKH MOTEHIMAIBHOTO BO3JEHCTBUS 3HAYH-
TEJBHBIX MPOTPAMMHBIX «OOHOBICHHI» W «UCIIPABICHUN;

(4) npunoxxeHus, IpeIHa3HAYCHHbIC JJI YIYUIIEHUS WIH U3MEHEHUS TPOU3-
BOJAMTEIBHOCTH;

(5) npouenypbl NpoBEpKU OOHOBIIEHUH WIIM U3MEHEHHUI NMPOTrpaMMBbl, TIpeIHa-
3HAYEHHbIE JJIS YIYUIICHUS WIK U3MEHEHUS MPOU3BOIUTEIBHOCTH MPUIIOKEHUS;

(6) TouHBIC, TIOANAIOIINECS TTPOBEPKE M HAJICKANUM 00pa3oM 00OCHOBaH-
Hble TpeOOBaHMs K KauecTBY U 3((hEKTUBHOCTH;

(7) mamnexamas MApKUPOBKAa U MHCTPYKIMH, KOTOPBIE YETKO (GOPMYIUPYIOT
MpEe/IoIaraeMoe CTIOIb30BaHUE MTPUIIOKECHNUS;

(8) ropuamueckue W MEIUITMHCKHE 0030phI PEKJIAMHBIX MAaTEPHAJIOB, YTHKE-
TUPOBAHMSA U PEKIAMBI JUIsl TIPUIIOKEHHIA;
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(9) ueTkoe M 3aMETHOE PACKPBITHE MPEIYNpPEKIACHHUHA, MPOTHBONOKA3aHUI
U OTKa3 OT OTBETCTBEHHOCTH, OCOOCHHO TaM, IJI¢ TAKOH SI3bIK MOXKET OTPaHUYHMBATH
00bEM SIBHBIX U TIOJPa3yMEBaEeMbIX FApaHTHH;

(10) uccnemoBaHus MO N3YYCHHUIO MMOTPEOUTEITHCKOTO TTOBEIEHUS, 9TOOBI TIOI-
TBEPUTh, YTO HHCTPYKIIUH, MPEAYIPESIKICHNUS U TAPAHTHU MTPUIOKCHUNA MOTYT OBITh
MOHSATHBIM TT0JIb30BATEIISIM MTPHUIIOKCHHUH;

(11) mocrosiHHOE O0y4eHHE pa3pabOTUYMKOB W APYroro TEepCOHaa, AyAHT
CTOPOHHHX OPTaHU3AIUI U TIOCTABIIUKOB YCIYT.
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This Article is devoted to the theoretical ideas about the features of state control in genomic
research and medical applications in the United States of America.

The purpose of this study is to examine the legal aspects of the interpretation of genomic re-
search and medical applications in the United States of America, to study the features of the state con-
trol of medical applications, as well as companies providing services in the field of genomic research.

As a result of the review, the author provides with the information about several features of the
state control of the US Food and drug administration (FDA), degree of regulatory intervention in the ac-
tivities of genetic research companies, identify classification of medical applications apps.
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TEOPETUYECKAA U NMPAKTUHECKASI BSAMMOCBA3b
NMPABOBOWU UOEOJIOMN U NPABOBOUW MNMPONMAIrAHAbI
B COBETCKOM OBLLECTBE

A.B. I'aBpuniioBa, E.A. boro/io6os

KemepoBckuil rocy1apcTBEHHBII YHUBEPCUTET
IOpunnyeckuii ”HCTUTYT
650000, Kemepoeo, Poccus, yn. Kpacuas, 6

[IpaBoBas mpomaraHzaa MpeacTaBIIeT co00i CHCTeMaTHYeCcKoe U IeJICHANPaBICHHOE PaclpocTpa-
HEHHE B OOIIECTBE OMPENENCHHBIX IPABOBHIX HAEH, IEHHOCTEH, HOPM M IPOTpaMM MOBEACHUS C IIENBI0
YIIPaBJICHHS a{PecaToM M KOHTPOJIS 32 €TO MBIIUICHHEM U MOBEICHNEM, 00JIajaeT IPUHYANTEIEHBIM XapaK-
TEpOM C LEeJbI0O HEJOMYIICHUs] OTKJIOHEHHsS OT aOCONIOTHBIX CTaHIAPTOB MOBEICHHS, HEPEAKO BBICTYIas
B Ka4eCTBE OJIHOTO U3 OCHOBHBIX CPEJICTB MOIUTHIECKON MaHUIYIISAINN.

B Hacrosilee BpeMmst «IIpaBoBasi NpOIAraHaay Kak Haubosiee paauKaibHOE NMOHATHE YCTYIHIO Me-
cTo OoJiee MATKUM METOZIAM HJICOJIOTMYECKOTO BO3JCHCTBUS — «IIPABOBOMY IIPOCBELICHUIO» U «IIPABOBOMY
BOCIHTAaHUIO». [I0OBEIIIEHNE PAaBOBOH I'PAMOTHOCTH M IIPABOCO3HAHMS I'PakKAaH B COBpeMeHHON Poccnu siB-
JsIeTCsl BAXKHBIM HaIIPaBJICHUEM TOCYJapCTBEHHOM OIUTHKH, peali3alys KOTOPOro ImopydeHa (eneparsHbM
W PErnoHaJbHBIM T'OCYJapCTBEHHBIM OpraHaM, OpraHaM MECTHOTO CaMOYIpaBJEHHS, IPO(ECCHOHAIBHBIM
IOPUANYECKHM COOOIIEeCTBaM M OOIIECTBEHHBIM OOBEIMHEHHUSM IOPUCTOB, BCTYHNAIOMIMM B TECHOE B3aHMO-
JIeHCTBHE CO CTPYKTYpaMH IPaKIaHCKOT0 00IIecTBa B (hOpMe COIHAIBHOTO TTapTHEPCTBA.

HccnenoBanue mpoBOIMIOCH HA OCHOBE COI[HOKYJIBTYPHOTO TOJAX0/A, TO3BOJIMBIIETO PACIIHPHTH
MIPE/ICTABICHNSI O MECTE€ M POJIM IPaBOBOM INpoOMaraHgbl B COBETCKOM OOIIECTBE KaK MPOAYKTE rocynap-
CTBEHHOH M/EOJIOTUH, OPUEHTHPOBAHHON HA MACHTH(MKALMIO COBETCKHMX KYJIBTYPHBIX LIEHHOCTEH, HX HOp-
MaTUBHYIO PETTaMEHTAIMIO 1 PAKTHUECKYIO PeaTn3aliHIo.

KuioueBsbie ci1oBa: mmpaBoBast HIEOJIOTHS, IIPaBOBasi MpoIara”laa, IPaBoBoOe NPOCBEIICHUE, ITPAaBO-
Basi KyJbTypa, BcecorosHoe 001mecTBO «3HaHHE), COIMATNCTHYECKAs 3aKOHHOCTD M IIPABONOPSIOK, TPUEMBI
HJIC0JIOTHYECKOT0 BO3JCHCTBUS

I. BBEAEHUE

Wneomorust — 3T0 jorMYecKasi, ICUXOJOTHYECKasT M WHAs TTOBEIEHYECKast 0C-
HOBA TMOJIUTHYECKOTO YIpaBIeHHs, CHOPMHUPOBAHHAS B paMKaX KOHKPETHOH CHCTEMBI
B3TJISIOB, U/ICH, TIOJIMTHYECKUX MTPOTPAMM, JIO3YHTOB, (MIIOCOPCKUX KOHIICTIITUH H T.II.
«Hneonoruto obpasyeT omnpenerieHHOe yYeHHe O MHpPE, O YeJIOBEUYECKOM OOIIECTBE,
0 YeJoBeKe W, BOOOIE, O KU3HEHHO BAXKHBIX SIBIICHUSAX >KM3HM JIIojei» (Zinoviev,
1994:8). I'naBHoOI1 3a1aueil UACOIOTUU B CBSA3U C 3TUM BBICTYIAET OpPraHU3alus CUCTE-
MBI YIIPaBICHUS JIFOJbMHU MyTeM (DOPMUPOBAHUS OINPEICICHHOIO TUMA UX CO3HAHMA,
yI0OHOTO C TOYKHU 3PEHUS YIPABICHUS UMHU.
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«[IpaBoBast n1€0JIOTHS KaK Pa3HOBUIHOCTb UJCOJOTHH B II€JIOM — MEXaHU3M
BO3JICHCTBUS CUCTEMBI UIeH, CPOPMHUPOBAHHBIX HA OCHOBE (PMIOCO(PCKUX MU PEIH-
THO3HBIX YYCHHH, Ha O0OIIECTBEHHOE W MHINBUIyaIbHOE TIPABOCO3HAHUE C LIENBIO JIe-
TUTHUMAIM TTO3UTHBHOTO TIpaBa, IOPUAMYECKON TPAKTUKH, 0OECIICYCHHs €INHCTBA
MPaBOBOM CHUCTEMBI M €€ BOCIPOM3BOJICTBA IyTEM IEPEBOJIa TIPABOBBIX HICH B HOP-
MaTHUBHBIC YCTAHOBKH CO3HAHUS W (POPMHPOBAHMS COOTBETCTBYIOIIUX MOJEJEH TO-
BeneHus» (Mihaylov, 2017:123-124).

["oBOpst 0 coBeTCKOM MOJENIN TPaBOBOW UJCOJIOTHH, OMPOOYEM BBIIACIUTH €€
CUCTEMOO0Opa3yollre JOKTPUHAIbHbIE OCOOCHHOCTH.

Bo-nepBbIX, HOPMBI, PETYJIUPYIOLIUE JOHKHOE MMOBEACHHE JII0IeH, OCHOBAHbI
HE Ha MPaBOBBIX NPUHLHUIAX, & UCXOAAT U3 MPUHLUIIOB FOCYIapCTBEHHOHN LIE€JIec000-
Pa3HOCTH, UHTEPECOB KOJUIEKTUBOB M CTPaHbl, MHTEPECHI KOJUIEKTHBA MPH 3TOM CTa-
BATCS BBIIIE MHTEPECOB JIMYHOCTH. Pe3ynpTaTOM 3TOro maTpuMOHHAIN3Ma, KOTOPBIH,
no MmuHeHuto P. Ilaiimnca, yXomuT KOpHSAMH B HECHIOCOOHOCTh POCCHUCKOW TOCyHap-
CTBEHHOCTH BOCIPHHHMMATh dacTHbIe mHTEpechl (Pipes, 2008:64), sBnsercsa dhopmu-
pOBaHME HICOJOTMYECKHX IIOCTYJATOB, COIJIACHO KOTOPBIM IIpaBa JMYHOCTH HE
JOJDKHBI 3aIIMIIATHCS 3 MPEIEIaMH «COLMATMCTUYECKON 3aKOHHOCTHY, a IPUMEHE-
HHUE 3aKOHAa He JOJDKHO MPOTUBOPEUMUTh MHTEpecaM napTuu u rocyaapctsa. B Coset-
ckoM Coro3e posb aBoKaTa, Kak 1 JH000ro Jpyroro «paboTHHKA B IPaBOBOM cepey,
HampuMep, CybH WIH MPOKYpopa, 3aKII04aiach B MOOLIPEHUN «COLUATIMCTUUYECKON
3akoHHOCTH» (Razi, 1960: 793-794).

Bo-BTOpbIX, BakHelel QpyHKIMeH mpaBa sBISUIOCH 0€3YCIOBHOE MOAYMHE-
HHE COBETCKOT0 Hapoja MyOJIMYHOM BIACTH B JIMIE MapTHHHO-TOCYJapCTBEHHOTO
OIOPOKPATHUYECKOTO ammapara, MoJYMHEHHE BO BCeX cdepax KU3HEAEITEITbHOCTH —
B OOIIECTBEHHON M YACTHON >XM3HH, B DKOHOMHYECKOH, ITOIUTHIECKON U MHTEIIEK-
TyaJbHOH EATEIHOCTH, B OTHOIIEHNH K TOCYJapCTBEHHBIM M OOIIECTBEHHBIM Opra-
HaM, K COBETCKOMY TOCYIapCTBY Kak enquHoMYy 1enomy (Lipson, 1985:262).

B-TpeTbux, coBeTckasi mpaBoBas WACOJOTHS SIBISJIACH CHCTEMOM, BKIIIOYAB-
meil B cedsl UACONIOrHI0 MUPOBO33PEHUECKYIO U HUJCOJIOTHIO MPaKTUKOOPUEHTUPO-
BaHHYIO.

MupoBo33peHUYECKHiI KOMIOHEHT ObUI TPEACTaBI€H KOMMYHUCTHYECKON
WJIC0JIOTHEH, OCHOBAaHHOM Ha YYEHHUU MAapKCHU3Ma, C KOPPEKTUBAMH U JOTOJIHEHUSIMU
JIEHWHU3Ma, CTaBIIEH TOCYTapCTBEHHON UIEOIOTHUEH.

[TpakTHKOOpHEHTHPOBAHHAS UICOJIOTHS O0IIECTBA MPEACTaBIsIIa COO0M COBO-
KYITHOCTh MPaBWJI ¥ HABBIKOB TIOBEIEHUS JIFOJEH B YCIOBHUSIX COIMAIMCTUYECKOTO 00-
HIEXUTHUS TTyTeM (OPMHUPOBAHMS Y HUX ONpPENIEIEHHOTO CTaHJAPTHOTO CII0co0a MBIIII-
aenus:  «B paboTe rocyaapCTBEHHBIX OpPraHOB IPUOPHUTET JODKEH OBITh Y/EIeH
YKPEIUIEHUIO COBETCKOM 3aKOHHOCTH, 0OphO€ ¢ KOHIIETIIUSAMHU, CBSI3aHHBIMU C YaCTHOM
CcOOCTBEHHOCTHIO, OOPHOE 3a TOCTOSIHHOE YKPETUICHUE COIUAIMCTUYCCKONW COOCTBEH-
HOCTH U TOCYAapCTBEHHOM MUCUUIUIMHEI ... 3aKOH B CoBeTckoM Coro3e SBISIETCS TIO-
JUTUYECKUM HHCTPYMEHTOM TrOCyJapCTBa M MPAaBALIETO Kiacca, MOJMTHYECKass U CO-
uabHas 1e1eco00pa3sHOCTh OyIeT TMKTOBATh KypC, MPUHATHIA COBETCKUM 3aKOHO/A-
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TEILCTBOM U BCEMU MHCTUTYTaMH, CBSI3aHHBIMU C COBETCKOM toctuuueii... B Coser-
CKOM TOCYZIapCTBE 3aKOH HE CTAaBHUTCS BbIlIe [IpaBUTENBCTBA, HO IPU3HASTCS, YTO TIpa-
BUTEJIBCTBO JIOJDKHO YIPABJIATH IPYTUMHU C TOMOIIBIO 3aKOHA, YTOOBI MIPOIBUTaTh CBOU
ey (Razi, 1960:787).

Wneosorudeckuii anmapart, MIOMUMO 3TOT0, BHICTYIA] B KAYECTBE CBOECTO PO/
COIMAJIBHOTO MapKepa, ¢ MOMOIIBI0 KOTOPOTO BIACTh OINpE/essiia CTeIIeHb COOTBET-
CTBHSI HACTPOCHUS MHJIMBHU/IA U €r0 CO3HATEILHOTO OBEACHUS IPUHIUIIAM COLUAIIU-
CTHYECKOT0 O0IIECTBA.

B-4eTBepThIX, COBETCKYIO MPABOBYIO HJICOJOTHIO OTIUYAI0 0CO00€ OTHOIIE-
HUe K (peHoMeHy Mopanu. TepMUH «MOpajby, MOJTUCEMHYHBIH MO0 CYyTH, B YCIOBUSIX
COBETCKOM JEHCTBUTEIHLHOCTH OBLJI HHTETPHUPOBAH B HACOJIOTUYECKYIO CHCTEMY.
YcTolunBbIe UACOJIOTUYECKUE IITAMITBI COBETCKOM SMOXH «MOpPAJIBHBIA OOJIUK CO-
BETCKOT'O YEJIOBEKa», «MOPAJbHBII KOJEKC CTPOHUTENeH KOMMYHHM3May», «KOMMYHH-
CTHYECKasi MOpajiby» CBHIACTEIHCTBOBAIN O TOM, YTO MOPAIbHO-3THUYECKHE HOPMBI
ObuIM TPaHC(HOPMHUPOBAHBI B HACOJIOTHUECKUE MPEANUCAHHUS TOTO, KAaKUM JOJDKCH
OBITh YEJIOBEK KOMMYHHCTHYECKOTO OOIIEeCTBa: «AJBOKAT JOIDKEH OBITH 00pasiom
MOpAJIBHOW YUCTOTHI U 0€3yKOPHU3HEHHOTO IOBEJEHHS, 00s3aH TOCTOSHHO COBEp-
LICHCTBOBATh CBOU 3HAHWUSI, MOBHIIIATH CBON MICHHO-TIOIMTHYECKUI YPOBEHbD U JEII0-
BYIO KBAIH(UKALIHION ' .

Hcxonst 13 CKa3aHHOTO BBIIIE, CYTh COBETCKOM MPAaBOBOM UICOJIOTHH MOYKHO
OTPENICNIUTh KaK MEXaHNU3M BO3CHCTBUS CUCTEMBI UeH, CHOPMHUPOBAHHBIX HA OCHO-
BE MapKCH3Ma-JICHUHU3Ma, Ha KOJUIGKTUBHOE M OOIIECTBEHHOE MPAaBOCO3HAHUE, C IIe-
JbIO JIETUTUMALMK COBETCKOTO TMO3WTHBHOTO IpaBa M IOPHIUYECKOW MPAKTHKH,
o0eCTieYeHUsI eIMHCTBA MPABOBOW CHCTEMbI U €€ BOCIIPOM3BOJICTBA IyTEM TEpEeBO/Ia
COLMAIMCTUYECKHX MPABOBBIX UACH B HOPMATUBHBIC YCTAHOBKHU CO3HAaHUS U (popMu-
POBaHUS COOTBETCTBYIOIIMX MOJIEJICH MOBEICHNS, 00YCIOBICHHBIX TOCY1apCTBEHHOM
11eJ1ec000Pa3HOCTHIO BOCIMTAHMS YeJIOBEeKa KOMMYHUCTHYECKOTO obmmecTBa. Moaenu
9TH, 110 MHEHHIO PsIJIa COBETOJIOTOB, XapaKTEPHU30BAIHCh OMPEICICHHON yCTOMYHBO-
CTBIO, IOCKOJIBKY «...COI[MATMCTUYECKUE OOIIECTBA BCETJa OTCTABAIU OT KalUTalu-
CTHYECKHX B o0siacTu BHeaApeHHs nHHoBanmit» (Kornai, 2012:10).

C Touku 3penust AWM. Knmumenko, MmexaHu3M (pyHKIIHOHHUPOBaHUS MPaBOBOM
UJICOJIOTUH «O0ECTICeYMBACTCS MCIIOb30BAHUEM TPUEMOB PAa3HOTO THIIA: IOpHIHYeE-
CKUMH IpuemMaMu (oUIHaIbHO-TIPaBOBass HOMHHAIMS, aCCOUMAIMS C MPOLEAYpOil,
Ope3yMIIUU U (PUKINHK); MOJUTUKO-TIPABOBBIMH TpHEMaMHu (CoAepiKaTelbHasi WH-
TEpIIpeTaIysi, aBTOPUTETHAS HOMHMHAIHS); YHUBEPCAIBHBIMU ITpHEeMaMu (MH(OIOTH-
3amms)» (Klimenko, 2016:16).

! Tlonoxkenue 06 amsokarype PCOCP ot 25 mrons 1962 roxa / Bubnmoteka HOPMaTHBHEIX MPABO-
BIX akToB Coroza Coperckux CoIaniucTHYecKuX pectyOnuk [DnexktpoHHbii pecypc]. URL:
http://www.libussr.ru (nara obpamenus: 20.08.2018).
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JlaHHast KOHLIETLIMS BIOJIHE BIMCHIBAETCS B XapaKTEPUCTHKY MEXaHHM3Ma CO-
BETCKOM NpaBoBOW He0nOruu. ['0BOps 0 IOpUAMUECKUX MpUEMax COBETCKOW Impa-
BOBOH HCOJIOTUH, OTMETHM, YTO €€ O(pHUIIHATHHO-TTPaBOBAs HOMUHAIUS JOCTATOY-
HO SIBHO TpociiexxuBaercs B KoHcTuTynmsix coBeTckoro nepuona. Tak, Koncrury-
s CCCP 1977 r. maeT MONHYI0 XapaKTEPHCTHKY CYNTHOCTHBIM OCOOEHHOCTSIM
MPaBOBOI MICOJOTHH, OCHOBAHHON HAa COIMAIMCTUYECKON 3aKOHHOCTH, PYKOBOJIS-
e ponin Kommynuctuueckoit naptuu Coserckoro Coro3a, sIBISIONICHCS MPOBOA-
HUKOM MapKCHCTCKO-JIGHUHCKOT'O YYEHHS B KaUeCTBE TOCYIapCTBEHHON UAECO0JIOTUH,
onpenenstouleil reHepalbHyl0 NePCIeKTUBY pa3BUTHS OOIIeCTBa M, MO OMpenese-
HUto cT. 6 OCHOBHOTO 3aKOHa, PYKOBOJSIIEH «BEIHUKOW CO3UIATEIbHOUN NeATelNb-
HOCTBIO COBETCKOI'O HapoJia B 6opb0e 3a nodeny KOMMyHH3May.

Acconmanys ¢ Opoueaypod HAEOJOrMYECKOTr0 BO3ACHUCTBUS HAXOIUT OTpa-
KEHHE BO MHOI'MX HOPMAaTUBHBIX IIPABOBBIX AKTAX, ONPEACIAIOIUX CTEIIEHb YUaCTHs
pa3nUYHbIX CYOBEKTOB B (DOPMHUPOBAHMHU IPABOBOW HIEOJOTMU. Tak, K HpUMEpY,
ct. 30 ITonoxenust 06 anBokarype PCOCP 1962 r. BMeHss1a B 00s13aHHOCTh aJIBOKA-
TaM OCYILECTBJIEHHE MTPOIAraH bl COBETCKOro IpaBa.

[Ipe3symnuun kKaxk HOpUIAYECKUN MPHEM B MPEJIOMIIEHUN K COBETCKOW HIEO-
JIOTUH TIPE/ICTaBICHbI, B YACTHOCTH, JOOPONOPSIA0YHOCTHIO M 3aKOHOMOCTYIIIHOCTBIO
COBETCKHX IpaxaaH. [Ipy 3TOM MOXHO OTMETUTh, YTO HEKOTOpPbIE MPE3yMIILHUH I10-
pOKIalid B CBOEH ACPUHMLIMU APyTrHUe MPe3yMIILUU COBETCKOM uueosnoruu. B yact-
HoctH, npoBosrnameHHas B Konctutyuuu CCCP 1977 r. npe3ymnuus HEBUHOBHO-
cTH, chopmynupoBaHHas B Buje: «HUKTO HE MOXeT ObITh MPU3HAH BUHOBHBIM B CO-
BEPILIECHNHU IPECTYIUIEHUS, a TAK)KE MOJABEPIHYT YIOJOBHOMY HAaKa3aHUIO MHAYe Kak
[0 TMPUTOBOPY CyZia U B COOTBETCTBUM € 3aKkoHOM» (cT. 160), cTama ocHOBOW mpe-
3yMIIMH HCTUHHOCTH TOCYIapCTBEHHOTO IIPABOBOTO aKTa U CY/IEOHOTO PEIICHHUSI.

OUKIUKN KaK IOPUANYECKHH NPHEM TaKKE MOYKHO IPOCIEOUTh Ha MPHMEpE
KOHCTUTYIIMOHHBIX TOJOKEHUH, IEKIApPUPOBAHHBIX, HO (PAKTHYECKH HEBO3MOXKHBIX
ObITh pealn30BaHHBIMU B COBETCKOM rocynapcrse. Ilo muenuto Jleona Jlumcona,
npoeccopa Menbckoit KOsl paBa, HECMOTPS HA TO, UTO IPAKTUYECKHE 3aa4H CO-
BETCKOTO MpaBa MOPOXKAAIOTCS peabHOM JeUCTBUTENLHOCTHIO, COBETCKOE 3aKOHO/A-
TEJNBCTBO OTPAXKAET UX HE BIOJIHE aJIEKBATHO WJIU MPABIUBO ... 3aKOHOJIATENILHBINA Op-
rad CCCP nposiBisieT JBOWCTBEHHOCTh B CBOEH JEATEIBHOCTH, TPEOYsl OJTHOBPEMEHHO
cobmoaaTe opUIMATbHBIE JOTMAThl U MpEeciieIoBaTh MpakTHYecKue Henu. B pesyins-
TaTe IOPUINUECKUE TEKCTHI, 3aTParuBaroIlie IPaKTUYECKHE 3a]Jaul COBETCKOIO IIPaBa,
00BEIMHSIOT TIPaBy, HETIPaBILy U CKpbITYIO mpaBmy (Lipson, 1985:271).

Ha nam B3rnsig, nexnapupoBanHoe mpaBo kaxzaoro rpaxnannna CCCP BHo-
CUThb B TOCYJapCTBEHHBIC OpPTraHbl MPEAJIOKEHHUS 00 YIy4IIeHUH UX JEATEIBHOCTH,
KpUTHUKOBAaTh UX HEJAOCTaTKU B paboTe, U B OCOOEHHOCTH, HE MOABEPraThCs 3a MO-
NOOHBIEC IEHCTBUS MPECICIOBAHUIO, SBISUIOCH IOPUANYECKON (UKIMEH, TaK KaK MO-
NOOHBIE TIOCTYJIAThl MPOTUBOPEUMIIM NPUHIUIY COBETCKOW TOCYIapCTBEHHOMN Iielie-
CO000pa3HOCTH. AHAJIOIMYHBIM MIPUMEPOM SIBIISIACH U JeKJIapupyemasi cBo0oaa cio-
Ba, COOpaHUi, MeyaTH: JaHHasi cB0001a MOTJIa ObITh peau30BaHa JIUIIb IPH YCIOBUU
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COOTBETCTBHS COLMATMCTUYECKON 3aKOHHOCTH M MPaBUJIAM COLMAIMCTUYECKOrO 00-
LIEKUTHS.

Yxe ynoMmuHasmmics JI. JIMICOH, XapakTepu3ysl COBETCKMM 3aKOH U COBET-
CKYIO pEaJIbHOCTh, OTMEYaJl (PMKTUBHOCTh KOHCTUTYIIMOHHON CBOOOIBI CIIOBA B CO-
BETCKOM TOCYJIapCTBE, YKa3bIBasi HA TO, YTO HU OJIMH COBETCKUN yUEHBIH HE MOT TOJI-
TOTOBUTh OTKPOBCHHBIM, MPUHUUNHAIBHBIN TOKJIAJ, COOTBETCTBYIOIINM COBETCKOU
peanbHOCTH, HE Onacasch OOIMIECTBEHHOTO MOPUIAHNS, TIOHIDKEHHS B TOJDKHOCTH JIH-
00 BooOmIe yBobHeHUs (Lipson, 1985:276). CTOUT cOrnacuThecs ¢ KOHCTUTYITMOHHO-
HOMMHAJILHOW CBOOOJION CJIOBa, MOCKOJIBKY KOHCTHUTYLHMOHHO-peaybHas cBoOola
CJIOBa B COBETCKHI MEpHOJ Mopoxkaaia GopMUpOBaHUE HEJETadbHbIX OpraHU3alui,
MBITABIIMXCSI OTCTAUBATh IPAXKIAHCKUE MPaBa, YTO OTHIOb HE MOOIIPSIIOCH TOCyaap-
CTBOM. DNHU30/IMYECKUE YCTYIKHU BJIACTH, HAIIPUMEP, BOCCTAHOBJIEHUE B MEPHOJ] «OT-
TENeNIn» HOPM «COLMAIMCTUYECKONH NEMOKPATUU U IIPaBa», BCKOPE MOPOXKAAIU IO-
JUTHUKY CBEPTHIBAHMUS OTHOCUTEIHHOM cBOOOmBI TBOpuecTBa M cioBa (Kazmin,
Kazmina, 2018:78).

[TonmuTHKO-IpaBOBBIE TNPHUEMBI B BUAE COIAEPKATEIBHON WHTEpIpETALuU
Y aBTOPUTETHON HOMUHAIIMU HanOosee perabeHO MPOCIeKUBAIOTCS B CHCTEME IOpH-
JIMYECKOro 00pa3oBaHMs B COBETCKOM IOCyapCcTBE. XapakTepusys JaHHYIO CUCTEMY,
I"."M. Pa3u oTmeuaeT: «...Kak u Bce cepsl xu3znenesTenbnoctu B CoserckoM Corose,
o0Opa3oBaHHE IUIAHUPYETCS LIEHTpaTn30BaHHO. Llenpio opuanyeckoro oopazoBaHUs
SIBJIIETCSL BOCTIUTAHUE HOBOTO THUIA JIOJCH, K KOTOPOMY NMPHU3bIBAET KOMMYHHCTHYE-
ckoe o6OmecTBo... Cama HayKa paccCMaTpUBAETCS KaK CPEJCTBO MPOIABUXKEHHUS COLIU-
AJIbHBIX, JKOHOMUYECKHUX, NOJUTHUECKUX U BOCHHBIX HHTEPECOB HalMu. Bee oTpacioun
COBETCKOTr0 00pa3oBaHUs OBUTH OCHOBaHBI Ha opuUIabHON (rtocodun CoBETCKOTO
rocyapcTBa, B OCHOBE KOTOPOH JIE)KUT MAPKCU3M-JICHUHHU3M U TUAJIEKTHYECKUN Ma-
tepuanu3M. Pa3zButre, opranuszaims u conepxkanne COBETCKOTO IOPUIHMYECKOTO 00-
pa30BaHus MPEACTABIISIOT Uil HAC OOTaTHIi OMBIT M MIOKA3BIBAIOT MECTO U POJIb IOPH-
JIMYECKON HAayKu B COLIMATMCTUYECKOM TrocynapctBe. C KakIbIM HOBBIM 3TarioM pas-
BUTHUSI MEHSUTUCH (YHKIIMU FOCYAapCTBa, @ BMECTE ¢ HUMHU U poiib 3akoHa. [lo CoBet-
CKOMY OIIBITY, TOCYAAPCTBO JOJKHO MOCTOSHHO YKPEIUIATHCA ... U, TAKUM 00pa3zom,
pOJIb 3aKOHA CTAHOBHUTCA Bce Oosiee BakHOM. CeronHs, KOrjaa HayajloCh CTPOUTENb-
CTBO KOMMYHHM3Ma, 0co00€ 3HaueHue npuolOpeTaer mpaBo. B 3TUX ycnoBHsSIX MpaBo-
BOe 00pa3oBaHME MOJYYMJIO HMIMPOKOE PA3BUTHE W IMOJB3YETCs MPU3HAHUEM MapTHH
n rocynapcrsa. CoBeTckas IIpaBoBas HayKa, OCHOBAHHasg Ha MAapKCHCTCKO-JIe-
HUHCKOHM KOHLEMINH, TOAYEPKUBAET aKTUBHYIO POJIb [1PaBa ... B JKU3HU rOCyAapcTBa
u ctpoutenbcTBe kommyHnsma B CCCP. Kaapel 1opuctoB, X0poIo moAroToBIECHHBIE
C HAy4YHOH TOYKH 3pEHUs, JOJDKHBI OTBEYaTb MHOTOUYMCIIEHHBIM 3aJla4aM, KOTOPbIE
OHH JIOJDKHBI BBITIOJIHATE niepes rocyaapctBom» (Razi, 1960:781-782).

Hcnonp3oBaHue JaHHBIX MOJUTHKO-TPABOBBIX MPHUEMOB HAa YPOBHE HJIEO0JIO-
TMYECKOM CHUCTEMbI, HAyKH U 00pa30BaHUs HE CIy4ailHO: MMEHHO OYIyIIHe IOPUCTHI:
CyIbH, POKYPOpPbI U, B OCOOEHHOCTH, aJBOKAThl — CTAHOBWJIUCH MPOBOAHUKAMH
MapTUHHO-TOCYIaPCTBEHHON MPAaBOBOM MACOJIOTHH. 3ama Hble UCCIEA0BATENN OTME-
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Yajay, 4TO Tepe]l COBETCKUMH FOPUCTAMHU CTOsUIa OCHOBOMOJAraromas 3afada «Io-
CTPOUTH HOBYIO IOPHIMYECKYIO HayKy ¥ HOBYIO cUCTeMy IpaBa no CoBeTckomy 00-
pasy» (Razi, 1960:780-781).

I'oBopst 0 Mudomorn3anumu Kak yHHBEpCaIbHOM TpHUEMe TPaBOBOW HIEOJIO-
MU, OTMETHM, YTO B OCHOBE MU(OJOTHUYECKOTO CO3HAHUS JICKAT UICH CIIPABEIITUBO-
CTH, TIOPSIIKA, CBOOO/IbI, OTBETCTBEHHOCTH M HOPMATHUBHBIC apXUETHUIIbI, BHICTYIIAIO-
1€ OPUCHTUPAMU OECKOH(DIMKTHOTO, «IPAaBMIIBHOT0» COLUAIBLHOTO OBEJCHHUS, TI0-
CKOJIbKY MH(] comepkuT B cebe uaeanpHoe qobKkeHCcTBOBaHue. [IpaBoBoii Mud sBis-
€TCs QJIEMEHTOM TPaBOBO upaeosiorur. Ponbs mpaBoBoro muga HampaslieHa Ha TPU-
JaHKE )KU3HECTIOCOOHOCTH HOPME TPaBa U €€ aKTyalu3aliy B 00IIECTBEHHOM MPaBO-
CO3HAaHUM, B TOJE€ MH(OIOTUIECKOTO CO3HAHUS HOPMa M KOHKPETHAsi CUTYyallus
MpeACTaBIsAI0T co0oi HenpoTuBopeunBoe 1enoe (Vostroknutov, 2016:15; Klimenko,
2017: 280-302).

[TpaBoBOif MH(} OpHEHTHPOBAH HAa MPABOBYIO HJCI0, MPUMEHUTEIBHO K CO-
BETCKOMY HEpHOJy — Ha HICI0 IOCTPOCHHUS OECKIACCOBOTO KOMMYHHUCTHYECKOTO
obmectBa. KoMmmyHHCTHYECKOE OOIIECTBO BBIPa0ATHIBAET CBOKO CHCTEMY HICOJIOTH-
4ecKuX MH(OB, KyJIbTOB, puTyasos, popm. [Ipodeccop Yausepcurera Cumnes ['pem
I'unn, paccykaasi O CUMBOJIU3ME COBETCKOH TOJHMTUKH, BBIIENSIET HIeCTh MU(OB,
CJIY’)KUBIIMX AJIEMEHTAMH COBETCKOT'O METaHappaTHUBa, KOTOPbIE ObUIA 00YCIIOBIICHBI
OKTSIOpBCKOM PEBOIIIOLIMEH, CTPOUTENBCTBOM COLMAIN3MA, MPHUPOJOH JUACPCTBA
(KyJabT TUYHOCTH), BHYTPEHHEH M BHEIIHEH OMNIO3UIMEH KypCy MapTHU U MOOenoi
B Benukoit OteuectBennoit Boiine (Gill, 2011: 4-5; Gill, 2013:11-27). B nanrom
KOHTEKCTE METaHApPaTUB — 3TO CPEJCTBO TPaHCHOPMAIMH HICOTOTHIECKUX MPUH-
[IUTIOB B TIPAKTHKY IMOBCEIHEBHONW pealbHOCTH rpakaan (Malinova, 2014:346).

Konuenmust coBeTCKOM NpaBOBOM HICOJOTHU TPEICTaBICHA MHOXECTBOM
MIPaBOBBIX MU(OB, OCHOBAHHBIX HAa YETKUX 3aKOHOJATEIBHBIX MPEANUCAHUAK: PA3BU-
TO€ COIMAMCTUYECKOe OOIIECTBO; OOIIECTBO 3PENbIX COIHUATUCTUYECKUX OOIIIe-
CTBEHHBIX OTHOILICHHH; OOIIIECTBO BBICOKOW OPTraHU30BAHHOCTH, UICHHOCTH M CO3HA-
TEJILHOCTU TPYISIIUXCS — MNATPUOTOB U WHTEPHAIIMOHAIHMCTOB, OOIIECTBO IOJTHH-
HOW COIMAJIMCTUYECKOH JEMOKPATHH, COIIMATMCTHYECKAs 3aKOHHOCTh | T.1. B TO ke
BpeMs, 10 MHEHHI0 B.A. BocTpokHYTOBa, HI€0JIOrHYECKHUE HAJACTPOMKN B BUJE «CO-
IUATMCTUYECKasi(0€)» MPOTHBOPEYAT MCXOJHOMY NpPEAHA3HAYCHUIO OIPEICIICHHON
MIPaBOBOM KOHCTPYKIHUH, YTO TIO CYTH SIBIISIETCSI KOHTPMHU(OM, BPEMEHHO BOCTpeOO-
BAaHHBIM OOIIECTBOM M TOCYAApPCTBOM JJISi OINPENEIICHHBIX HMICOTOTHYECKHUX IIeTei
(Vostroknutov, 2016:27).

Hcxons 3 CTpyKTypbl MEXaHH3Ma COBETCKOW MPABOBOW UIEOJIOTHH, TAE Mep-
BOE€ 3BEHO BKJIIOYAET PA3IMYHBIC CTTIOCOOBI HICOIIOTHUECKOT0 000CHOBAHUS MTOJTUTHYE-
CKOTO M IMPaBOBOTO MOPSIKA MOCPEACTBOM HOPMATUBHOTO, MPABOMPUMEHUTEIHHOTO,
00pa30BaTEIbHOTO BHEAPEHHSI, BTOPOE 3BE€HO — MPUEMBI HJICOJIOTUYECKOTO BO3/CH-
CTBHS, TJIC B KAYeCTBE HanOoJIee IEHCTBEHHOTO CTOUT OTMETHUTD MTPABOBYIO MPOTIAraH-
Ny, TPETb€ 3BEHO — TPAHCISATOPBI M PETPAHCIATOPHl MPABOBOM HICOIOTUU
(Klimenko, 2016:16), MO>XHO BBIIEIUTH OCHOBHBIE KOMIIOHEHTHI COBETCKOM MPaBOBOi
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[IpOMNaraHjpbl: UACOJOrMYECKUN — MAapPKCU3M-JIEHUHU3M, TOCY1apCTBEHHbIM — JHKTa-
Typa npoJsieTapuara, MHTepHaunoHanu3M u pykosojactso KIICC, rpaxkaanckuii — mo-
CTPOEHUE COLMAIN3Ma / BOCIIMTAHUE MATPUOTU3MA / TOCTPOSHUE KOMMYHUCTUYECKOIO
o01mecTBa, 00BETUHEHHBIE IENSIMH COBEPUICHCTBOBAHMS COIMAIMCTHYECKHX OOIIe-
CTBEHHBIX OTHOILICHUH U (popMupoBaHus HOBoro Tuna auyHocTd (Ryabov, 2012:16).

I1. IPABOBASI IIPOITAT'AH/IA:
COBETCKHWM ONIBIT U COBPEMEHHOE COCTOSITHUE

[IpaBoBast nmponaranaa sBJIAETCS BaKHbIM CPEACTBOM IPABOBOT'O IMPOCBEIIECHUS
HACEJIEHNs U MOBBILIEHUS YPOBHS MPABOBOU KYJIbTYpbl. Y POBEHb NIPAaBOBOW KYJBTYpPHI
Y IIPaBOBOM IPaMOTHOCTH HACEJICHUS B HACTOSILIEE BpEMS SIBISIETCS OJHHUM U3 KpUTeE-
pHEB MOCTPOEHUS MpaBoBOro rocynapcrsa. Comunapusupyscs ¢ MEeHreM A.E. AGpa-
MoBa u C.M. TIpoxopoBoii, OTMETHM, YTO «IpaBOBasl MpOMAraHja sBISETCS LEJIeHa-
MIPABJIEHHBIM TPOIECCOM U OJHUM M3 CIIOCOOOB MJICOJIOTHUECKOTO ACHCTBHUS MpaBa Ha
00IIIECTBEHHBIE OTHOMICHHS, PEAIN3AIHsl KOTOPOTO OCYIIECTBISAETCS IyTEM IPSIMOTO U
KOCBEHHOI'0 BO3JCHCTBUS YIIOJIHOMOYEHHBIMU Ha TO OpraHaMH BIIACTH, JOJKHOCTHBI-
MU JIUI[AMHU, OOLIECTBEHHBIMU MHCTUTYTaMU B OTHOIIEHUH OINPENIEJIEHHOIO M HEOIpe-
JIJIEHHOTO Kpyra JIMII C LEeJbI0 BBIPA0OTKU y ajipecaTta (KOJUIEKTUBHOTO U MHIUBHITY-
QJILHOTO0) MOJIeJIel MpaBOMEpHOTro noseaeHus» (Abramov, Prohorova, 2015:222).

B nacrosiee BpeMs BBUAY OTCYTCTBHS €IMHON KOHLIENLIMH OCYILECTBIICHUS
MPaBOBOM MPOIAraHAbl JOCTATOYHO CJIOKHO OLIEHUTHh YPOBEHB €€ PE3YIbTaTUBHOCTH.
OtnpaBneHre NpaBoOBOW MPONAraH/pl MPOCIEKUBACTCS B COBOKYITHOCTH Pa3pO3HEH-
HBIX HOPMAaTHBHO-TIPABOBBIX AKTOB> M OTAETbHBIX (YHKIMSIX OPTaHOB BIACTH, KOTO-
pble TMPHU3BAHBI €€ OCYLIECTBIATH B MOPSIKE OOIIECTBEHHOW 00s13aHHOCTH. [Ipmxo-
IWTCS NpU3HATh, 4TO MHeHUE B. PomanoBa u I'. MskumeBa o TOM, 4TO «...CETOAHS
[poraraHja MmpaBa Kak CHCTEMa IOJHOCTHIO IMperaHa 3a0BeHuio» (Romanov, Mya-
kishev, 2002:38), k cokalieHH10, BIOJHE 00OCHOBAHO.

JaHHyIO0 NEeATEeNbHOCTh B CErOAHSIIHEW Poccum xapakTepu3yeT CIIOHTaH-
HOCTh M 3MHU30AUYHOCTH, OTCYTCTBHE KOOPAMHMPYIOLIEH NMOJUTUKU. Kputukys co-
CTOSIHHE COBPEMEHHOHN o(uIMabHOM MpaBoBoi nponaranabl, B.M. Ceipsix oTMeua-
€T, YTO OHA «...B TOW WJIM UHOM CTENEHU COACPKUT IEMEHTHI IIPABOBOW I€Maroruu,
YMBILUIEHHO NPUIHUCHIBas JEHCTBYIOLIEMY 3aKOHOJATENbCTBY, IPAaBOBON IOJUTHKE
rocyapcTBa TakHe KauyecTBa M CBOMCTBA, KOTOPBIMH OHHM B JIEHCTBUTEIILHOCTH HE
obmanmator» (Syryh, 2012:214).

24, 3 cr. 1 MenepanbHOro KOHCTHTYIMOHHOTO 3akoHa Ne 1-®K3 or 26.02.1997 (B pen. Ot
31.01.2016) «O6 YnosHOMOYEHHOM IO TIpaBaM denoBeka B Poccuiickoit denepamnumy, cT. 28 De-
nepanpHoro 3akoHa Ne 324-®3 ot 21.11.2011 (B pen. Ot 28.11.2015) «O GecrmaTHON ropuande-
ckoit momorm B Py ct. 18 denepanshoro 3akoHa Ne 182-@3 ot 23.06.2016 «O06 ocHOBax cH-
CTEMBI POPUIAKTHKY TIpaBoOHApYIIeHHH B PD» u np. // OPunuansHelii THTEPHET-TIOPTAI MTPaBO-
Boit mHpopMmartuu. URL: http://pravo.gov.ru/ (mata obpamienus: 25.08.2018).
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HaxkoHnell, B COBpEMEHHBIX YCIOBHSIX OTCYTCTBYET €IMHBIA KOOPIAUHUPYIOIIUI
OpraH, KOTOpbIi 3aHMMaJICsl Obl BOIIPOCAMHM MPABOBOM Mpomnara”/isl B MaciiTabax Beei
ctpanbl (Karimov, 2017:12), uro, Bnpodem, OOYCIIOBIEHO JAaTEHTHBIM XapaKTEPOM
rOCyIapCTBEHHOW TMOJMTUKU B 00JaCTH TIPABOBOTO MPOCBEUICHUS W BOCTIHUTAHUS TIO-
CPEICTBOM JICJIETUPOBAHUS TaHHBIX (DYHKIMII OpraHamM WCTIOTHHUTEIBHON BIIACTH
1 OOIIECTBEHHBIM OPTaHU3AIMAM B PaMKaX UX MPOopeCcCHOHATLHOW OPUCHTAITUH.

[IpyHIMNHANBHO MHOE COCTOSIHME IIPABOBOM IMpOIAraHibl IPOCIIEKHUBAETCS
B COLIMAJIbHBIX MPaKTHKaX COBETCKOro nepuoja. CoBeTCKUM rocyaapcTBOM, MO yTBEP-
xnaenuto B. M. CeipbiX, oduiinaibHON MPaBOBOM MpomnaraxHje NpuaaBaioch OrpoMHOE
3Ha4YeHUE, CyObEKTaMH OTIPABJICHUS €€ SABJISUTUCH a0COJIIOTHO BCE MPAKTUKYIOIINE pa-
00THUKH B c(epe IOpUCTIPYACHLUH, BKIItOYask MpodheccopcKo-NpenoaaBaTeIbCKuii co-
CTaB opUIMYecKuX By30B (Syryh, 2012:214).

B cBoem uccrnenoBannu A.H. Bemmuko u C.H. lllatunouu oOpamarT BHU-
MaHWE Ha y4acTHME B MPOIAraHj€ MPaBOBBIX 3HAHWW IMPEINCTAaBUTENEN CYIEHCKOTO
KopITyca, OTMeuasi JBOMCTBEHHBIN Xapaktep 3Toro y4dactusi. C 0JJHOW CTOPOHBI, BbI-
CTYIUIEHHS C JIEKLHUSIMH, MOCBAIICHHBIMU Pa3bsICHEHHUIO IEHCTBYIOLIETO 3aKOHOMA-
TEJICTBA M OCOOCHHOCTEH €ro NpPUMEHEHHUs, HMEIH XapakTep OOIIeCTBEHHOMN
Harpy3ku. C apyroil CTOpoHbI, B CHITY BBIOOPHOCTHU CyJIel M 00513aTEIbHOCTH OTYETOB
nepen U30paBIIMMU HUX TpakJaHAMH Takas ACSITeIbHOCTh MMea 00sS3aTeNbHbIN Xa-
pakrep. [IpumeuaTesbHO, YTO UMEHHO C OTKa30M OT y4acTHsl CyJAel B CUCTeME Ipa-
BOBOI Mpomaranibl B COBPEMEHHBIX YCIOBHUSIX aBTOPHI CBA3BIBAIOT CHUKEHHE aBTO-
putera cyaebHoii Binactu (Velichko, Shatilovich, 2007:58). C nonoxurenbHON OLIEH-
KOM MpOMaraHauCTCKOMN EATENBHOCTH COBETCKUX cyaeil comunapHbl E.H. Tory3aesa
n M.H. 3apyOuHa, «0TMeYaromye MO3UTHBHOE 3HAYCHUE COBETCKOM MPAaBOBOM IPO-
Marasjpl B Cy/lax, AIMEBIIEH LIEJbI0 BOCIUTAHNE YBAKEHUS K IPaBY, MPABOCYIHIO U
3aKOHHOCTH KaK IIEeHHOCTHOH ycTaHoBke» (Toguzaeva, Zarubina, 2013:33).

MoxHo yTBepkaarth, uro mocie npusstus I Iporpammer KITICC B okTsiope
1961 r. noBceaHeBHas MporaraHjia npasa y:xe Obljia MpU3HaHA MOPATbHOM 00s3aHHO-
CTBIO BCEX IOPUCTOB, BKItouas afasokaTtoB (Gavrilova, Gavrilov, 2017:161, 173). bonee
TOrO, 3aKOHOZATENbHAas O0S3aHHOCTh NMPAaBOBOM MMpomaraHjbl MpodecCHoHaTbHBIMU
IOpUCTaMU MOPOXK/Iaia U roCyJapCTBEHHO-KOPIIOPATUBHBIN KOHTPOJIb 32 €€ OTIpaBIie-
HUEM, BIUIOTh IO MPUBJIEUEHHs K TUCIMIUIMHAPHON OTBETCTBEHHOCTH 32 HEBBITIOJIHE-
HUE TOCYIapCTBEHHO-001IecTBeHHOH 00s13arHOCTH (Gavrilov, 2017:201-202).

OtMmeyas MONOKUTEIbHYIO OLEHKY Y4acTHs B CHCTEME IPaBOBOM IpOIaraH-
Ibl NIPAKTUKOB COBETCKOM IOPUCIPYIECHUMH HA3BaHHBIMM BBIIIE HCCIIEI0BATENISMH,
cieyeT oOpaTuTh BHUMAHUE, YTO HOCTAIBIHIO 110 COBETCKOMY IPOIIJIOMY HCIIBITHI-
BaoT janeko He Bce aBTophl. K mpumepy, C.M. IIpoxopoBa npuaepkuBaeTcs Mo3H-
LMY, YTO NPUBJICYEHUE CYAEH K IPOBEICHUIO JIEKL[UI B KAYECTBE CPEACTBA MTPABOBOM
Mpomaras/sl mpecTaBiseTcs HenenecooopasasiM (Prohorova, 2017:41).

I"'M. Pa3u, xapakTepusys IeATeIbHOCTh COBETCKMX aJBOKATOB, OTMEUall, YTO
BMEHsIEMasi UM TOCYAAapCTBOM OOS3aHHOCTH MPOTATaHIUCTCKON AeATeIbHOCTH, CO-
CTOAIIEH B BOCXBAJCHUH COLIMATHUCTUYECKON 3aKOHHOCTH ¥ KOMMYHHUCTHYECKOTO 3a-
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KOHOJATENIbCTBA, MPEIATCTBOBAJA pEaju3alli HEMNOCPEACTBEHHBIX COLMAJIbHBIX
¢ynkuuit anBokatypsl (Razi, 1960:794).

Tak wnu wHave, cielyeT KOHCTaTUPOBATh MPAKTUYECKH MOJHOE CaMOyCTpa-
HCHHUEC CCTOAHAIIHUX HOPUCTOB-IIPAKTUKOB OT Y4AaCTUA B p€alM3allvy 3aJadu IIpoIia-
TaH/Jbl IIPaBOBLIX 3HAHUU.

C stum compspkeHa emie oaHa npobsema. B «OcHoBax rocynapcTBeHHOH 1o-
mutuku Poccuiickoit denepanuu B chepe pa3BUTHS TPABOBOK TPAMOTHOCTH H ITPABO-
CO3HAHMS TPAXIAH»" 3aKOHOJATEIbHO 3aKPEIUIeHbI TIONO0KEHHs, COIIACHO KOTOPHIM
MPaBOBOE NPOCBEILECHHUE, IOBBIILICHHE MPABOBOM I'PaMOTHOCTH W NPaBOCO3HAHHUS
IrpakJIaH MOYKET OCYILECTBIATHCS HE TONBKO FOCYAApPCTBEHHBIMH YUPEXKICHUSIMH, HO
WU HETrOCyIapCTBEHHBIMU OpPraHHU3alUsIMU, NMOAAECPKUBAEMBIMUA BIACTHBIMUA CTPYKTY-
paMu MOCpeCTBOM (PMHAHCOBOTO CONEUCTBUS M HEMAaTEPHAIBLHOTO MOOUIPEHUSI.

Ha nene xomuuecTtBO 0ONIECTBEHHBIX OpraHu3alyi, BOBJIECUYECHHBIX B CHCTEMY
MPaBOBOM MpoMaraHjsl B coBpeMeHHOM Poccum, kpaitHe orpannyeno. OJHUM U3 He-
MHOTHX TIPUMEPOB siBIIsieTcst Acconanus opuctoB Poccun. [lesitensHocTs qaHHOM Op-
TaHW3alMY OPUEHTHPOBaHA HA MOBBIIICHUE IIPABOBOM KYJIBTYPhl M IIPABOBOIO IIPOCBE-
menus, obecrieuenre KOHCTHTYIMOHHBIX TIpaB rpaxkaan’. JIpyroii oprasmsarnueii Tako-
ro poaa sisnsiercst Poccuiickoe o6mecTBo «3Hanue». CoriacHoO ycTaBy OJHUM U3 Npea-
METOB €r0 AESTENbHOCTH SIBISETCS MOBBILIEHHE NPABOBONM KYJIBTYpBI IPa)iaH, Mporia-
raHja JeMOKpaTHYECKHX OCHOB POCCHICKOrO KOHCTUTYIIMOHHOTO 3aKOHOIATEIbCTRA" .

Hanuume B cTpaHe AByX opraHusanuii moJoOHOro poja MpeacTaBiseTCs
KpailHE HelOCTaTO4HbIM. [/lymaercsi, 4TO OpraHuM3alMOHHO-(PUHAHCOBOE COBEPILIEH-
CTBOBAHUE CUCTEMBI IIPABOBOI'0 BOCIIUTAHUA U NMPOCBCIICHUA BO3MOKHO JIMIIBL C I10-
MOIIBI0O HOPMATUBHOTO 3aKPEIJICHUS] TAKOTO POja JEATEILHOCTH B Ka4eCTBE OJHOTO
W3 TIPHOPUTETHBIX HAIIPABICHUHW IOCYNAPCTBEHHOM IOJIUTHKHA C y4E€TOM KAK paHee
HAKOIUIEHHOT'O OIIbITa COBETCKOI'O IEPHOJa, TAK M YACTUYHOW JAEHIC0JIOTU3ALNU CO-
BpPEMEHHOTO 00IIeCTBa.

OTMeTuM, YTO B COBETCKHMI NEPUOJ UCTOPUU POCCUMCKOr0 rocynapcTBa ooiie-
CTBEHHBIE OpPraHU3allly PEAM30BbIBAIN (DYHKIUIO MPABOBOM MpoOMaraH/bpl He KaKk HH-
CTUTYThI TPaXKJAHCKOTO OOIIECTBA, a B KAUECTBE TOCYAaPCTBEHHO-00IIECTBEHHBIX HH-
ctutyToB. Cama e MponaraHIucTCKas JAeATeIbHOCTh MpecieloBaja He CTOJIbKO 1eITh
MIPABOBOTO MPOCBEIIEHUS], CKOJIBKO 3a/1aui MOBBIMICHUS YPPEKTUBHOCTU YIPaBICHUS
00IIeCTBOM W OOECTICYCHHsI CONCHCTBUS €AMHCTBCHHOW ITOJIMTHYECKOW MapTHH —
KIICC — B mene conmanuctiaeckoro crpoutenscTa (Gavrilova, Gavrilov, 2017:175).

3 «OCHOBBI TOCYIapCTBEHHOM MONMMTHKA Poccuiickoit Menepanmu B cepe pasBUTUS MPaBOBOi
TPaMOTHOCTH M IIPAaBOCO3HAHUS Tpakaan» yTB. [Ipesunentom PD 28.04.2011 Ne [Ip-1168 // Poc-
cuiickas rasera. Ne 151. 14.07.2011.

4 Acconnanus IOpuctos Poccun. URL: http://alrf.ru/ (mata o6pamenus: 20.05.2018).

5 Poccwmiickoe o0mecTBo «3Hanue». URL: https://www.znanierussia.ru/Pages/Main.aspx (nara 06-
pamenus: 20.05.2018).
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OCHOBHBIM H/IC€OJIOTUYECKUM MPOTPAMMHBIM JOKYMEHTOM i Jt000il 00-
miecTBeHHOM opranuzauuu B PCOCP u MHBIX COIO3HBIX pecrnyOiuMKax, HauMHas
¢ 1960-x rr., sBisAyack napTuiiHas nporpamma, yreepxaeHHas XXII cwveznom
KIICC, cocrosBuumcs 31 okTsi0ps 1961 r. B nokymeHTe yKa3bpIBaJIOCh, YTO «...BCS
CHUCTEMa TOCYJAapPCTBEHHBIX M OOIECTBEHHBIX OpPraHW3alWii BOCIHUTHIBACT TPYHS-
IIUXCS B JyXe JOOPOBOJIBHOTO, JOOPOCOBECTHOTO MCIIOJIHEHUSI CBOMX OOSI3aHHO-
CTeH, BEAECT K OPraHNIEeCKOMY COECTUHEHMIO IIPaB C 00SI3aHHOCTSAMH B €MHBIE HOP-
Mbl KOMMYHHUCTHYECKOTO OOIIEKUTUs». TeM caMbIM «OCHOBHOW 3ajadeil mpoma-
TFaHJAMCTCKOM CTpaTeruu SBISUIOCH CO3/JaHHME DPAa3BETBIECHHOM MpoMaraHIuCcCTCKON
CUCTEMBI C LENbI0 YKPEIUIEHUs BIACTHOM mo3uuuu coBeTckou anuthl» (Lasswell,
1951:70). I'naBHOi#1 11enbt0 J11000H 00LIECTBEHHOM pabOTHI IPU 3TOM OBLIIO pa3BUTHE
KOMMYHHUCTHYECKHUX Hauyaj B JKU3HHM OOILECTBa MOJA BO3JECHCTBHEM BCEHl CHCTEMBbI
BOCHHUTATEIbHON pabOThI MAPTHH, TOCYJAPCTBA U OOIIECTBEHHBIX OPTaHU3ALNH.

O3HavaeT M BCe BBILIECKA3aHHOE, YTO HJe0Jornyeckoe BiusiHue KommyHu-
CTHUYECKOH MapTHH MMPOHUKAJIO BO BCE 0€3 MCKIIOYCHHUs Chephl OOIMIECTBEHHOMW KH3-
HU, B TOM YHCJIE€ U B IPABOBYIO IpONaraHay, Npuaasas el naeoaorudeckuii okpac?

Heo6xon1umMo OTMETHTH, YTO CpalldBaHKHE MPABOBOM MPOMATaH bl C PEIICHH-
€M MOJIMTUYECKUX M HACOJIOIMYECKHUX 3a/lad HAvajJoCh MPAaKTUYECKU cpa3y Mocie
YTBEPKIIEHHS COBETCKOM BiacTu Ha teppuropuu Poccuun. Kak otmeuaer B.B. Kynau-
KOB, OCYILIECTBJICHHE MPOKYPaTypoi MpaBOBOTO BOCIHUTAaHUS KpecThsiH B 1920-x ro-
JlaX B 3HAYUTEJIBHON CTENEHH HUBEIMPOBAIOCH KAK HU3KUM YPOBHEM IMPABOBOIO CO-
3HAHUS KPECThSHCTBA, TAK W HAIEJIEHHOCTBIO B JESITEIBLHOCTU MPOKYPAaTyphl Ha pe-
IICHUE TTOUTHYECKHUX U uaeoorndeckux 3amad (Kulachkov, 2017:263).

OOpamasice kK paboTam HcclieoBaTeNIe MPaBOBOIO BOCIUTAHUS U TPABOBOM
npomnarasael B 1960-70-e roasl (Ryabko, 1969; Osnovin, Hodyrevsky, 1977), MoxxaO
YIIOCTOBEPHUTHCS, YTO U B 3TOT MEPUOJ JaHHbIE HAMPABICHHUS MICOJIOTHYECKOi pabo-
TBI OBUTH HEPa3pHIBHO CBSI3aHBbI.

Tak, B uccnenoBanuu U.®. Psa6ko oTMeuaeTcs, 4To «IIpaBOBOE BOCIUTAHUE —
9TO ONpeAeNCHHOE, IEICYCTPEMICHHOE M CHCTEMAaTUYeCKOe BIUSHHE Ha CO3HAHME,
MICUXOJIOTHIO BOCTIMTYEMbIX (MHAMBHUIOB M OOIIECTBEHHBIX TPYII) BCEro yKiaaa 00-
IIECTBEHHOW JKU3HU M UACOJIOTUYECKUX (PAaKTOPOB C LENbI0 (POPMUPOBAHUS Y HUX Ha
OCHOBE MapKCHUCTCKO-JICHUHCKUX MPABOBBIX HJIEH TTTyOOKHX U YCTOMYUBBIX MPEACTAB-
JICHWH, YOSKICHUI W IyBCTB, MPUBUTHE UM BBICOKOH TPABOBOU KYJIbTYpHI, HABHIKOB
IOPUIMYECKOTO OOIICHNUS, OTBEYAIOUINX YPOBHIO U TPeOOBAHHUSIM COBPEMEHHOTO Ipa-
BOBOTO Pa3BUTHS 00IIeCTBa, CTposiero kommyHnsm» (Ryabko, 1969:26).

B.C. OcnoBun u C.M. X0AbIpEBCKHUIN yTBEPKIAIH, YTO «...MHTEPECHI YKpEI-
JICHUSI COIMAIMCTUYECKON 3aKOHHOCTHU U MPAaBONOPSIIKA B CTpaHE TPEOYIOT HEyCTaH-
HOT'O Pa3BUTHUS COBEPILIEHCTBOBAHMS MTPABOBOIO BOCIIUTAHUS, B TOM YHCIIE U €ro 0C-
HOBHOT'O 3BE€Ha — IMPABOBOM MpomaraHibl», KOTOpas, MO MX MHEHHUIO, OTHOCUTCS
K uueonorudeckoit padore (Osnovin, Hodyrevsky, 1977:86).

CoBpeMeHHbIE aBTOpHI, B CBOIO OYepe/lb, TAKkKe aKUEHTHUPYIOT 0c000€ BHH-
Manue Ha naHHoMm acnekrte. O./]. OBUMHHHMKOBA C YBEPEHHOCTBIO YTBEP)KAAET, UTO

HISTORICAL LEGAL STUDIES 355



I'aBpunosa A.B., boromo6os E.A.
Becmuux PYJH. Cepusa: FOpuouueckue nayku. 2018. T. 22. Ne 3. 346-369

npaBoBas nponaranga B CCCP Obuia 0lHUM U3 BaXKHBIX DJIEMEHTOB KOMMYHHCTHYE-
CKOM HJCOJIOTUH, OXBaTHUBILEH aOCOMIOTHO Bce cepbl KU3HEACATENBHOCTU O0IIe-
CTBa, M, TEM CaMbIM, ICMOHCTPUPOBABIICH CpPAIMBAHHE UICOJOTHUYCCKON U TTOJIUTH-
yeckoi coctapisroniux (Ovchinnikova, 2017:29).

P.A. OcunoB BKITIOYAET «...IPAaBOBOE BOCIIUTAHHE B COCTAB MICOJIOTHUECKOM
¢byHKIMHU TH000TO TOCyaapcTBay, oOpamas BHUMaHWE Ha 3HAUYEHHE UJICOJIOTHH B CO-
BETCKOE BpeMs, «...00yCIIOBICHHOE “BCIIECKOM’ BHUMAaHHS K MPOOJIEMe TPaBOBOTO
BocCIUTaHus, pousomeamuii B 60—70-x rr. mponuioro Beka» (Osipov, 2015:154).

OOpareHre K apXMBHBIM JJOKYMEHTaM TaK)Xe TOATBEPIKAAET €AMHCTBO TOCY-
JapCTBEHHOW MJICOJIOTMU M MPaBOBOM mpomnaranibl. O0 3TOM CBHICTENBCTBYET cama
npoOaeMaTHKa JICKIH COBETCKUX MpOonaraHaucToB: «O MpeuMyIecTBax COBETCKOM
JEMOKpaTHH TIepe]] AeMOoKpatueil Oypikya3Hoi», «COBETCKasi COLMAIMCTHYECKAs 3a-
KOHHOCTB», «I'0cynapcTBO M1 KOMMYHH3M», «OT COLMAIMCTUYECKOHN roCyIapCTBEHHO-
CTH K KOMMYHHUCTHYECKOMY caMoyTipaBieHuo», «O KoMMyHuCTHYIECKOIT MOpany.

Takum o6pa3omM, B COBETCKOM ToCyJapCTBE IpaBOBas M HMICOIOTMYECKas
mponaraijia ObUTH eIMHBIM IIEJIbIM; €IMHCTBO 3TO OBLI HANPABJICHO HA JOCTHKCHUE
«...KyJIBTYypbl BOCHUTAHUS Pajy JOCTI)KEHHUsSI BBICOKMX OOIIUX Iieneil pabounx, Kpe-
CThsIH, PA0OTHHKOB YMCTBEHHOT'O TPY/a, CIYKaIIMX B amliapare roCyAapcTBa U BCETO
COBETCKOTO Hapoja, MPHOOLICHHs BCEX K JyXy COIHAIMCTUYECKOH 3aKOHHOCTH
u crpaseanuBoct» (Grafskiy, 2012:167). D10, no muenuto B.I'. I'padckoro, corna-
cyetcst ¢ uaeeir K. OcakBe «0 marepHanu3Me TrocyIapcTBa MO OTHOIIEHHIO K CBOUM
rpakJaHaM ¥ O BOCIHHTATEILHOW POJIM COIMAIMCTHYECKOTO MpaBa, Ieidb KOTOPOTro
3aKJTFOYAeTCsl B BOCIIUTAHHUH “HOBOTO denmoBeka ™» (Grafskiy, 2012:166).

Crenyer i1 3TO CYUTATH ONPaBJAAHHBIM B COBPEMEHHBIX YCIOBUSIX?

CornacHo maeHuto P.3. AMHpOBa, «...TOCTIOJICTBYIOIIAs B OOIIECTBE UICOI0-
THs OTpENeIsieT COMAepKaHWEe MPABOBOM HJICOJIOTHH, a TIOCIEIHSSI, B CBOIO OYepe/p,
uMmeeT (QpyHIAMEHTAIbHOE 3HAYCHHWE JUIS MPABOBOW IMPOMAraH/bl, HATIOJHAA €€ CO-
JIepKaHUE TPABOBBIMH HACSIMH, B3TIISAAMHU, KOHLEHIUSAMH, NOKTpuHamu. OH mmoJ-
YEpPKUBAET, YTO JEMOKPATHUS MPEIIOIaracT HeMmoCPEJACTBEHHOE YUacTHE OOIIECTBEH-
HBIX OpraHU3alUil U IPYTHX MHCTHTYTOB IPa)KIaHCKOTO OOIIECTBAa B PACIpOCTpaHe-
HUM TIPABOBBIX 3HAHUH, OJJHAKO TJIaBHAsl POJIb B OCYIIECTBICHHU MPABOBOW MpOIIa-
raH/bl COXpaHseTcs 3a rocynapctsom» (Amirov, 2017:7). JlanHas Touka 3peHHs, KakK
MBI YCTaHOBHJIH, BIIOJIHE COTJIACYETCS C COBETCKOM MOAEIBHIO IPABOBOM HpOTaraHisl,
KOTJla TOCYAapCTBO 4epe3 MOJKOHTPOJIbHBIE €My OOIIECTBEHHBIE OPraHU3AIMH OCY-
LIECTBIIUIO KaK UACOJIOTUYECKYIO, TaK M IIPABOBYIO MPOMAraHIy.

II1. OCYIIECTBJIEHUE ITIPABOBOM ITPOIAT AH/IbI B PCOCP
OBIIECTBOM «3HAHUE»

]_[eHTpaJ'II/ISOBaHHaﬂ CHUCTEMA FOCYI[S.pCTBCHHOfI npomnaradiabl, aruTanuu

n uacojaor HYECKOM pa6OTBI B CCCP oxBaThIBasia Bce HUHCTPYMCHTbLI BJIMAHUSA, BKIIIO-
Yasa HNCpUOAUYCCKYIO IICHATh, JIIO0BIE cpeacTBa MacCcoOBOM I/IH(I)OpMaL[I/II/I, HAay4YHYIO,
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JEKUMOHHYIO U TMPOCBETUTEIbCKYIO PabOTy, B KOTOPOW KOOPAMHATOPOM BBICTyHAal
Otnen nponaranasl u arutaruu npu LUK KIICC (Bokeriya, Dieva, 2015:85). O61ue-
CTBEHHBIM ITPOBOJHUKOM PEAIN3ALNH TOCYIapPCTBEHHON TOJUTHKH B O0JIACTH MPaBoO-
BO mpomaranabl crano BeecorozHoe obmiecTBo «3HaHUE», 00pa30BaHHOE B COOTBET-
ctBuu ¢ [locranoBnennem Ne 1377 Cosera Munuctpo CCCP ot 29 anpens 1947 r.
«O BcecorozHoM 001iecTBe M0 pacIpOCTPAHEHHUIO MTOJTUTUYECKUX U HAYYHBIX 3HAHHI
(manee — OO1mecTBO «3HAHHUEY).

[TpumeuaTenbHo, uTo M.A. MaMOHTOBa, aHATU3UPYS AE€ATEILHOCTh OJHOM U3
TEepPPUTOPHAIIbHBIX OpraHu3aluii odmiecTsa «3Hanue» B OMCKe, moyiaraet, 4yTo pele-
HHUE O €ro CO3JaHNH HEOOXOIMMO pacCMaTpUBaTh KaK MOMBITKY YCTaHOBJIECHUS OJHOM
u3 GOpM KOHTPOJIS HaJ OOIIECTBEHHOM MBIC/IBIO, HEOOXOAUMOIO B YCJIOBHUSX KOH-
(avKTa ABYX MPOTUBOIMOIOKHBIX TEHIACHUUH: «...00beIUHEHUSI HHTEPECOB B O0pbOe
POTHB (amm3mMa ¢ TOMOIIBI0 OPTaHU3AINH JIPY>KECTBEHHOTO OOIIECHHS C KalUTalu-
CTHYECKUMH CTpPaHAMH, W, HANPOTHUB, MPOTHBOMNOCTABICHUS KaIUTAIHUCTUYECKOTO
U COIMATMCTUYECKOTO MHUPA B YCIOBUSAX HAYMHABIICHCSA ‘‘XOJNOJAHOW BOWHBI »
(Mamontova, 2014:110).

dopmanbHO 1paBoBoii cTatyc O6mecTBa «3HaHUE» ObII ONpesieNieH B Ka4ecTBe
J0OPOBOJIBHOMN OOIIECTBEHHONW HAY4YHO-IIPOCBETUTENBCKON OpraHU3alMY, OJJHAKO, YUH-
ThIBasi CHCTEMHBIN XapakTep AEATebHOCTU €€ LIEHTPAJIbHBIX OPraHOB U PETHOHAIBHBIX
OTJeNeHnH, UX (QyHKIMOHUpPOBaHMUE MoJ NocTossHHBIM KoHTposiemM BKII(6) — KIICC
(«3agaua ero — He OecnapTHIHOE «KYJIbTYPHHYECTBO», a BOMHCTBYIOIIAs, HACTYIIa-
TeJIbHAsl, MPOHUKHYTAs yXOM OOJbIIEBUCTCKOW MAapTHUHHOCTH MponaraHjia MmojuTHye-
CKUX M HayYHBIX 3HaHHH... Bcs pabora OOmiecTsa, JIeKIUY, eYaTHbIE U3JaHUS JTOJDK-
HBI TIOMOTaTh BBITPABIIATH 3TH BPEAHBIC M OTBPATHTENIBHbBIC MPOSBICHHUS OypiKya3HBIX
HEPEKUTKOB»), — €r0 MOXKHO OIPEIEIUTh KaK IoCyJapCTBEHHO-OOIECTBEHHOE BH-
xerne (Grigoryan, 2015:15).

B ocHOBy dyHKIIOHUpOBaHUs Bcecoro3Horo obmiecTBa «3HaHUE) OBLT 3aJ10-
XKEH MU} 0 MOCTPOEHHH KOMMYHHMCTUYECKOr0 OOIIECTBA, YTO aBTOMATUYECKU NpEJ-
[0JIarajlo «...IEHTPAJIU30BAHHYI0O M  CHCTEMAaTH4YECKyl0 PadOTy IO MHOBBIIIECHUIO
KYJBTYpbl TPYISAUIMXCS, YCUICHHE PabOThl MO KOMMYHHCTUYECKOMY BOCIUTAHHUIO
COBETCKOI'0 HapoJla, HEYyTOMUMOM OOpbOBI 3a MOJIHOE IPEOIOJICHUE NEPEKUTKOB Ka-
NUTATIM3Ma B CO3HAHHUHM JIIO/ICH, BOCIIUTAHUS HETEPIUMOCTH K JIFOOBIM MPOSBICHUIM
YYKI0H HACOTOTHH M MOPAI»®,

I'maBHO# 3amaueii OOmiecTBa crajia OpraHu3anys MacCOBOM MpomaraHabl Mmo-
JUTHYECKNX, HAYYHBIX W TPABOBBIX 3HAHUU IyTEM IPOBEIEHUS ITyOJUYHBIX MEpO-
NpUATHA B 00JacTH MEXIYHApOJHOW TIOJIMTHKH, COBETCKOW SKOHOMHKH, HAYKH,
KYJIBTYpPBI, TIUTEPATypPhl U HCKYCCTBA.

¢ [TporpamMma kommyHHcTHIeckoi maptun Coserckoro Coroza. ITpumsta XXII cwesgom KIICC
[Dmextponnbiii pecypc]. URL: http:/leftinmsu.narod.ru/polit_files/books/III_program KPSS
files/III_program KPSS.htm (maTa oopamenwus: 17.08.2018).
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Kak TpaHcasTop maccoBoil mpomarasabl MOJUTUYECKUX 3HaHUK OOIIEeCTBO
«3HaHue» O0bu10 BCTpoeHo B mpomnaranauctckuil annapatr KIICC nmo peanuzauuu ee
MIPOTPAMMHBIX YCTAHOBOK, B CBSI3M C YEM €r0 JESATEIbHOCTh Obljla HampaBlieHa Ha
o0ecrieyeHrne OBJAJCHUS MAacCaMH OCHOBAMH MAapKCHUCTCKO-JICHMHCKOTO YUYCHHS
¢ 1enbio (OPMHUPOBAHUS HAYYHOTO MHUPOBO33PEHUs], BBICOKOW MJEHHOCTH M CO3Ha-
TEJIBHOCTU COBETCKMX JIIO/ICH, TMOBBIIICHUS MX TOJMTHYECKOW M OOIIeH KyIbTypHl,
BOCIIUTaHMA B JIyX€ COBETCKOTO MAaTPUOTH3MA U IPOJIETAPCKOTO MHTEPHAI[MOHAIN3-
Ma, U, KaK ClIeJCTBHE, YMEHHS C KIACCOBBIX MO3UIMI OLEHUBATH JIIOObIE OOIIECTBEH-
HBIE SIBJICHUS, OTCTAUBATh UCAJbl U JYXOBHbIE LIEHHOCTH COLIMAIN3MA.

[Ipu 5TOM OTMETHM, YTO OCBEIIEHNUE HAYYHBIX U MPABOBBIX BONPOCOB TPaaH-
LUOHHO COIPOBOXAAJIOCh MJEOJOrMYeCKOd O0paboTKOM cilylaTeneil: aro0Oble OT-
KJIoHeHus oT nporpammubiX 3aaad KIICC BbI3bIBasin HapekaHHs B aJpec JIEKTOPOB.
Ccrinasicb Ha apxuBHbIE MaTepuanbl KemepoBckoi 001acTv, MOKHO OTMETHTH TIO-
TIOOHbIE 3aMeYaHusl OT KypaTOpOB PEerHOHAIbHOTO oTnaeneHus ObmecTBa «3HaAHHE»
B OTHOWIECHUH JeKIMn «ColuamucTudeckas 3aKOHHOCTh Ha CTpaXke IMpaB IpaxkIaH
CCCPy», B KOTOpOH OTCYTCTBOBAIM OTCBHUIKM K MOpaJIbHOMY KOJIEKCY CTPOMTENs
KOMMYHH3Ma, U JIeKIuu «OXpaHa KUIHIHBIX [IPAB COBETCKUX IPaX/IaH 10 TPaXKIaH-
CKOMY 3aKOHOAATEIbCTBY», B KOTOPOW SIKOOBI HE JOJDKHBIM OOpa3oM OTpa)kallucCh
matepuaibl ceHtsaopbekoro Ilnenyma LK KIICC (1965 r.) o pacnpeneneHuu xui-
iomamu .

Ha exxerognbix ceMuHapax npejacenaTesiell IpUIUUYECKUX CEKIU U JIEKTO-
POB-IOPHUCTOB HE pa3 0TMeYaaach HEOOXOIUMOCTb LIMPE MPONaraHApPOBaTh BOIPOCH
uaed MapKCH3Ma-JIEHHHM3Ma, WCTOPUM W TOJWTUKU MapTHH, TOCYIapCTBEHHOTO
CTPOWTENIbCTBA, PA3BUTHUS COLMAINCTHYECKOW JI€MOKpAaTHH, MPAaKTUYECKHUX 3ajad,
BbIBUHYTHIX B IIporpamme KIICC, B nokymMeHTax MeXAyHapOAHOIO KOMMYHHCTH-
YEeCKOT0 IBUKCHUS.

VY4uThIBasi HOPMAaTUBHYIO (PUKCAIMIO HEOOXOIUMOCTH MPOIaraH/bl COBETCKO-
ro npaBa, OTMETHUM, YTO B AEATEIbHOCTh OOIIecTBa OBLIIO BOBJIEYEHO 3HAYMTEIHHOE
YUCIO MPAKTUKYIOUIMX FOPUCTOB (MPOKYPOPBI, CyIbHU, aABOKAThI, paboTHUKU YBJ]
u KI'B), 4To mo3Bosisijio opraHu30BaTh MacIITaOHYIO JAESTeIbHOCTh MO MPABOBOM Mpo-
narasjie, KaueCTBEHHO M KOMILUIEKCHO OTHECTUCh K COCTaBJICHMIO JIEKLMH MO MpaBo-
BOIl TeMaTHKe B paMKaXx AESTEIbHOCTH OTJEIbHOM CeKIIMU TOCYAapcTBa U Npasa.

JleATenbHOCTh YIEHOB CEKIMM NMPEMMYIIECTBEHHO OblIa HampaBjieHA Ha TO,
9TOOBI MPOBOJUTH PAa3bSICHUTEIBHYIO pabOTy cpeiu TpaKAaaH MO MpoOIeMaM Tpak-
JAHCKOT'0, TPYJIOBOTO, YTOJIOBHOTO M MHOTO 3aKOHOMAATENbCTBA. Kpome Toro, cexius
3aHMMAJIaCh BOMPOCAMH PACHPOCTpaHEHHs] MH(POpMAIMK O HEOOXOAMMOCTH BBIMOJ-
HEHHS KOHCTUTYIIMOHHBIX 005S3aHHOCTEH U COOIOICHHS MTPABHUI COLUATTUCTUIECKOTO
O0IIEeXKUTHS.

" TocynapcTeennbIi apxus Kemeposckoii o6mactu (nanee — FAKOQ). ®. P-359. On. 1. 1. 48. J1. 36,
101.
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Haubonee pacnpoctpaHeHHbIMH (hopMaMM IIpOHaraHjabl FOPUANYECKUX 3Ha-
HUIl B COBETCKMI NepHOA ObUIN: JEKIUU U Oece/ibl, TEMaTHUECKUE Beuepa, KUHOJIEK-
UM, yOJIUKAIMH B IEPHOJMUECKON TIEUaTH.

Taxk, B [locranoBnenun 1-ro Cpe3na Ob6miecTBa, cocrosiBmierocst 26 sHBaps
1948 r., yka3pIBaI0Ch HA HEOOXOJUMOCTh UYTEHHSI HE MEHEe JIBYX JICKIMH B TOJ Kak-
IBIM JeicTBUTEN HBIM WwieHoM OomectBa (Grigoryan, 2015:15). Mcxons u3 macco-
BOCTH 3TOT0 TOCYAAPCTBEHHO-O0IIECTBEHHOTO IBMKEHHSI, MOXKHO NPEICTABUTH Mac-
mTaOHOCTh MpaBoBoi mponaranisl. Tonsko B Ky3bacce B ogHoM aumb 1961 r. Ko-
JUYECTBO JIEKLUI IPaBOBOM MPOOJIeMaTUKU MIPEBBICUIIO 6,5 ThIC., @ CIIyCTsl BCErO TPU
rojia OHO yxe npu6iusunock k 10 Teic.®

[Tockonbky (pyHKIMU IIPAaBOBOM MJE0JO0rHH, OOYCIOBIECHHBIE €€ MOPAalIbHOU
IPUPOAOH, MPEBpPAIIAIN COBETCKOE TOCYJapCTBO B CBOErO poja «IeAaroruyeckoe
BegomcTBO» (Klimenko, 2017: 20), HanenenHoe Ha (GopMupoBaHHE HPABCTBEHHBIX
Ka4yecTB M 3aKOHOIIOCIYIIHOCTH, YCTaHOBJICHHE HPAaBCTBEHHO-IIPABOBBIX OTPAHUYH-
TeJIel Ui HaceneHus, nesTeabHocTh OOmecTBa B chepe mpaBoBOil mponaranisl Obl-
Jla HaIpaBJIeHA HE TOJIBKO Ha IMPABOBOE IPOCBELICHHE, HO M HAa Pa3bSICHUTEIHHYIO
paboTy B IeNsAX COKpaleHus: npaBoHapymieHuil. OcoOblil aKIEHT Aenajcs Ha «reo-
rpaduro» MpaBoOBOM MpoIaraHabl U YCHUJIEHUE MPEBEHTUBHBIX MEP MPAaBOBOTO BOCIH-
TaHMs B palioHaX C Xyl KpUMUHOT€HHON CUTYyalMe.

B uacthoctu, ¢ mpunstueM Iloctanosnenust LIK KIICC u Coera Munu-
ctpoB CCCP ot 23 utons 1966 r. «O Mepax mo ycuieHHo OOpbObI C MPECTYIHO-
CTbIO», COIJIACHO KOTOPOMY B IIPEBEHTUBHBIX LIEJIAX PYKOBOAUTEISIM BCEX rocyiap-
CTBEHHBIX M OOIIECTBEHHBIX OPTaHM3ALMA M YUYPEKICHUH, BKIOUas OpraHbl oOIe-
CTBEHHOW CaMOJEATENbHOCTH, YKa3blBaJIOCh HA YCHJICHHE MEp BOCIUTATEIbHOM
U KyJIbTypHO-MacCOBOH paOOThI Cpear HACEIEHUS U MPEXK/Ie BCEro CPeIu MOJIOACKHI
[0 MECTY UX y4eObl, pabOThI M KUTEIBCTBA, OTMEYAJIACh 3HAUUTEIbHAS aKTUBU3AIUS
TIPONAraHNCTCKO-TIPOCBETUTENBCKOM PaBOThI BCEX PErMOHANBHBIX OTIeIeHHit’.

Cnenys HOpMAaTMBHOW perjlaMeHTaluH, opuaundeckue ceknquu OOmecTsa
«3HaHue» MPUCTYNWIN K pa3pabOTKe LUKIA JIEKIHUH 10 OCHOBaM COBETCKOIO Iocy-
JapcTBa M MpaBa JUIsl yYallUuXCs CTaplIUX KIJIACCOB CPEAHUX ILIKOJI, TEXHUKYMOB
U yuyunuil. BiausHue uaeonoruu 31ech OIylaloch HauboJaee 0CTpo: TeMaTHKa JIEK-
it — «MopanbHblil 00JIMK COBETCKOIO 4elIoBeKay, «JIr0o60oBb, apyx0a u ToBapuie-
cTBO», «O MepexuTKax KalmuTaIn3Ma B CO3HAHWH JIIOJICH U MyTAX MX MPEOTOJICHUS,
«Bocnuranne Bonmm u xapakrtepay, «KymbTypa moOBeIeHHS MOJOJOTO YeIOBEKay,
«Martp B JKU3HEHHOM ITyTH YeJIOBEKa» M Ip., 3a4acTyI0 UMeJa K MpaBy JIUIIb KOCBEH-
Hoe otHomeHue (Grigoryan, 2015:16). B opranmsammsx cpeaHero oOIIeTro W IMpo-
(eccuonanpHOrO 00pa3oBaHMs JeHCTBOBAIN KIyObl «UemoBek u 3akoH». Heruroxo

8 Tam xe. JI. 2, 72.

O Mepax 10 ycusieHnro 60ps0bl ¢ npectynHocThio. [Toctanosnenue LIK KIICC u Cosera Munu-
ctpoB CCCP ot 23. 07. 1966 1. Ne 571 // http://www.consultant.ru/cons/cgi/online.cgi?req=doc&
base=ESU&n=20902#03157958399491332. Htm (nmata obpamenwus: 22.06.18).
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3apeKOMEHI0BaIM ce0s MpaBOBbIe KUHOKIYOBI, i€ TIOCJIEe BBICTYIUIEHUS! pAOOTHUKOB
cyla, IpOKypaTyphl, CIEACTBHS, UHCIEKLUHU IO JeJlaM HECOBEPLICHHOJETHUX Opra-
HU30BBIBAJICS TPOCMOTP COOTBETCTBYIOMUX (hrstbMOB. CTalld IOMYJIIPHBIMUA BCTPEUH
YYaCTHUKOB IOpUAMYECKON cekiuu O01ecTBa «3HaHUE» ¢ CAMAMH YYaIIUMUCS U UX
POIUTENSIMH B TIIKOJIAX U YUMITHIIAX.

JlexTopckas paboTta Obls1a OCHOBHOM, HO HE €JUHCTBEHHOH (OPMOii MpaBoBOi
npomnaranael O0mectBa «3nanue». B 60-70-e TT. cTamm npoBOAUTHCS KHHOJICKIIUH,
CYTh KOTOPBIX 3aKJI0YaJlach B MPOCMOTPE (PUIBMOB, MOCIIE YETO CIEI0BAIH JICKLIUU
o TeMme, KoTopasi B HUX 3aTparuBaiach. K mpumepy, npocmotp ¢unbma «Ku3Hb
MIPOXOJIUT MUMOY» CONPOBOXKAAJICA JeKuei Ha Temy «lIpecTymniueHue u HakazaHue 1Mo
COBETCKOMY IpaBy», a ¢puibma «Bans» — nekuueit «bopb0a ¢ nerckoit 6e3naazop-
HOCTBIO.

Jnst ymydieHust KauecTBa YUTaeMbIX JIEKIIUN M B TIOMOIIb JiekTopam B 1963 .
ObUI CO37]aH HAYYHO-METOIUYECKUI COBET, WICHBI KOTOPOTO HE TOJIBKO CTAJl CHUCTe-
MaTHYECKH BbIE3KaTh B KOMAaHJAUPOBKH C LEJNBIO OKa3aHHs IOMOIIU FOPOJICKUM, pai-
OHHBIM M TIEPBHYHBIM opranuzaiusM OOmecTBa «3HaHUE», HO M 0000IIAIN OMBIT
U COCTAaBJISUIM PEKOMEHJIATENbHbIE NMUCbMaA 0 OpraHM3allMK IPAaBOBOM ITpONaraHabl
TOPOJCKUMH U PaiOHHBIMHU OTJEJICHUSIMU. DTO, KCTaTH, ObUIO HE IIABHBIM MpEAHa-
3HaYeHHEM COBETa: MOCKOJIbKY OO1IeCTBO «3HaHHE» U €r0 TEPPUTOPUATIbHBIE OpTaHU-
3allMMd pacCMaTPUBAIUCH MPEXKIE BCEro Kak OOLIECTBEHHbIE OOBEIWHEHHS, BBICTY-
MaBIIME B POJIM TPAHCISATOPOB MAPTHHHO-TOCYIAPCTBEHHOM MIEOJIOTUU — HHU OJIHA
JIEKIMA 0 HEOOXOAUMOCTH COOJIIOAECHUS COBETCKUX 3aKOHOB HE 00Xojauiiach 0€3 IeH-
3ypHOM ITpaBKH.

Ocoboe mecTo B MpaBOBOil MpomaraHjae 3aHUMalo B3aumMopencTBre OO1ie-
CTBa «3HaHHWE» CO CpeACTBaMH MaccoBoil wHbopmarmu. Ha Bcelr TeppuTopuu
PCOCP BbimycKanuch Tra3eThl C IOPUAWNYECKUMHU MyOJIMKAIIUSIMH, BBIXOJIWIN Telle-
U pajavoriepeadun Ha MpaBoBble TeMbl. K TAKOBBIM MOXHO OTHECTH PYOPHKH B Tase-
Tax «Yenosek u 3akon», «lOpuauueckue KoHcylnbTauuny, «IIbIHCTBY — 00ii», 1me-
penaun «Ha ctpaxe 3akona u npaBonopsiaka» (Naumova, 2006:63) u ap.

Oco0oro BHUMaHUs 3aCTy>KUBAIOT NPOBOAUMbIE ujieHaMu OOIecTBa IOpUan-
Yyeckue KOHCyabTalmu. [lpu penakiusax ra3er, npu CTyIUsIX TEIEBUICHHS IOPUCTHI, 110
3amanuio OO1ecTBa, OTBEUAIN Ha BOMPOCH TPakIaH, pa3bsCHSIN OTIEIbHbBIE BOIIPO-
CBI 3aKOHO/IATEBCTBA O TPY/E, MEHCHOHHOM obecredenuy u T.iw. 7.

[Iupokoe pacrpocTpaHenue B Hayane 60-x TonoB mosyymsia Takas ¢dopma
MIPaBOBOM IMpOTIaraHbl, Kak Oecensl B cyaeOHbIX mporeccax. JlanHbIid opMaT cTpo-
WIICS CIEeAyIOmUM 00pa3oM: BO BpeMsi HAXOX/ICHUS Cy/ia B COBEINATEIbHON KOMHATE
IIPOKYPOPBI M aBOKATHI BBICTYNAIM MIE€PE] I'paxkJIaHaMU C JOKJIAZaMH 110 IIPABOBBIM
Bonpocam. MHoraa Takue Gecebl MOT IPOBOAUThL M CaM Cylbsd''. B Takux ciyuasx

OTAKO. @. P-359. On. 1. JI. 48. JI. 124.
' Tam xe. JI. 5.
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JIEKTOP OCHOBBIBAJICSI HA KOHKPETHBIX IIpUMepax U3 pa30upaeMoro Jiesia, 4ro0bl JIeK-
1y craja 0oJiee NOCTYNHOM Juisl MOHUMaHus. B 3ToM KOHTEKCTe paboTa yuaCTHUKOB
mporecca nmpuoOperana KayecTBEHHO MHOE OOIIECTBEHHOE 3HAUCHHE M OKa3bIBajia
00JIbIII0€ BOCIIUTATEIIEHOE BO3/ICHCTBHE HA TPAXK/IaH.

PaboTa mpaBOBBIX YHHMBEPCHTETOB TakXke Oblia OJHOH U3 (opM IpaBoBOU
nponarassl. [IpakTHKyromume 10puCThl, B 9aCTHOCTH anBokatel (Gavrilov, 2017:202),
MIPEJCTaBUTENIN aIMHUHUCTPATHUBHBIX OPraHOB B KOHTAKTE C MapTHUHHBIMH PAaOOTHH-
KaMU IPOBOAMIIM 3aHATHS 110 PA3JINYHBIM OTPACIISM IIPABa.

[lenecoobpa3HOCTh PaOOTHI IPABOBBIX YHUBEPCUTETOB 3aKIH0YAIACh B MPEIO-
CTaBJICHUU HAPOJHBIM JPYXKHHHUKAM, 4JIEHAM TOBAapPUIIECKUX CYAOB, MHBIM JIMLAM,
HYX/JIAIOIIUMCS B IPAaBOBOM IIPOCBELIEHUH, BO3MOKHOCTU NIPUOOPETaTh 3HAHUS M Ha
OoJiee BBICOKOM MPO(eCCHOHATBHOM YPOBHE BBINOJHATH CTOAIINE IIepe]l HUMU 0O11ie-
CTBEeHHBIE 33/1a4d. [IpaBoBbIe yHHBEPCUTETHI (POPMHUPOBATHCH OOIIECTBOM «3HAHHE)
1 QYHKIIMOHHPOBAIIHN 110 BCEH CTpaHe.

[TogBoas WTOr CKa3aHHOMY BBIIIE, OTMETHM, YTO JESTEIBHOCTH OOIIECTBA
«3HaHue» B cepe MpaBOBOW IpomaraHabl MMela Pa3HOIUIAHOBBIM XapakrTep, He
OTPaHUYMBASCH JIMIIb TPATUIMOHHBIMH JIEKIMSAMH, NOJTy4as Pa3BUTHE B WHBIX WH-
TEpaKTUBHBIX (POpMax, OKa3blBas HE TOJIKO MJEOJIOTMYECKOE BO3AECHCTBHE HA Ipak-
JlaH, HO ¥ BHOCS 3HAUUTEJIbHBIN BKJIAJ] B UX IIPABOBOE IIPOCBEIIECHHUE.

IV. BAKJIFOYEHHUE

3HAaYMMOCTh MPABOBOM HJICOJIOTHH ONPEIENAETCS HE TOJIBKO €€ CYIIHOCTBIO
U TIPUPOJOH, HO U moTpeOHOoCTsIMU rocyaapcTBa u obmectBa (Klimenko, 2016:34).
C 5TuX NO3UIMI HEOOXOIUMO BBIACITUTH PSJI CACTYIOMMX (PYHKIHA COBETCKOW Tpa-
BOBOU uzaeosioruu: 1) GyHKIMS ynpaBieHUss MACCOBOM KOMMYHHUKAIIUEH C LIEJIbIO Jie-
THTUMAIIMY TAPTUHHO-TOCYIaPCTBEHHON NONMUTUKY; 2) QyHKIHS 0OecrieueHus Hallu-
OHAJIBHOWM 0E€30MacCHOCTH C IIETbI0 MCKOPEHEHUS «TJIETBOPHOTO BIIHMSHUS KaIlHTa-
Ju3Ma B CO3HAHUU JItoJei; 3) QYHKIMS BOCIIUTAHHS YEJIOBEKAa KOMMYHUCTHYECKOTO
obmiectBa; 4) GyHKIUS KOHTPOJIS HAJl OOMIECTBEHHON MBICIBIO C IEIBIO MMPOTPaMMU-
pPOBaHMS MMOBEACHYECKON MEATEIHHOCTH ajpecaTa ¢ WACOIOTH3UPOBAHHBIM CO3HAHM-
€M, He CITIOCOOHOTO KPUTHYECKH OTHOCHTHCS K MAapTHUHHOW W TOJUTHUECKON BIIACTH,
5) ¢ynkuus hopMUpOBaHUS IOPUINIECKOTO MUPOBO33PEHUS, OCHOBAHHOTO Ha COITH-
QIUCTHYECKON 3aKOHHOCTH.

B 3T10i1 cBsi3uM mpaBoBas mporaraHja Kak MpHEeM HCOJIOTMYeCKOro BO3ICH-
CTBHSI OCYLIECTBISUIA PETYJISTHBHYIO (DYHKIMIO yNpaBiIeHHsS OOIIECTBOM C IEJIbIO
UACWHOrO0 OOOCHOBaHUS AMPEKTHUBHOTO CTHJISI FOPUINYECKON HICONIOTUM U KOHTPO-
aupyemMoir oUIHMAaIbHON MPaBOBOM KYJIBTYpHI, «0€3 TOoApa3eleHus e Ha KYIbTypy
WHAWBHIA, TPYIbl, npodeccuun, Haruu u T.1.» (Grafskiy, 2012:170). Cosetckas
[paBoBasl MpomnaraHjaa, OKpamieHHas KOMMYHUCTHYECKON HIEOJIOTHEH, TpeICTaBIIs-
€TCs aHAXPOHU3MOM B COBPEMEHHOM OOIIIeCTBE.
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He otBepras BO3MOXXHOCTH HCIOJIb30BaHHUS HEKOTOPHIX OPraHU3alMOHHO-
MPaBOBBIX OCHOB COBETCKOM Ipomnarasibl, OTMETUM, YTO OHAa BMECTE C TEM peliana
3a/1a4¥l MUPOKOTO PACTIPOCTPAHECHUS TPABOBBIX 3HAHUH, BHIPAOOTKH TIPABOBBIX MPEI-
CTaBJICHUH, TIOBBIIICHUSI YPOBHS TPABOBOM KyJIbTYpPBl HACEJICHHUS, BKIIOUYAs ySI3BU-
MbI€ W COIHAJbHO HE3aIMIIEHHBIE TPYIIIBI, CIIOCOOCTBOBAJA JIMKBHIAIMH BCEX
¢hopM TPaBOBOTO HUTWIIM3MA, HHPAHTUIN3MA, MPOOSITHHOCTH MPABOCO3HAHWS, HeTa-
TUBHO-IIPABOBOIO paJMKalN3Ma, CIEKYIITHUBHO-IpaBoBoro mnomynusma (Kasaeva,
Milusheva, 2012:233).

XXI Bek — 310 Bpemst ((OpMUPOBAHUSI «HOBOI» HI€0JIOTUH, 00YCIIOBICHHOMN
COLIMAJIbHBIM 3alPOCOM Ha HOBbIE UJCH, HAJTHMUYUEM aKTUBHOM 00pa30BaHHOMN ayauTO-
pun U QYHKIMOHUPOBAHUEM HHCTUTYLHMOHAJIBHBIX IUIOHIAIOK C LETbI0 pean3alun
(yHIaMEHTaJIbHBIX PABOBBIX MPUHIUIIOB, HANPABIECHHBIX HA 3aLUTY JTOCTOUHCTBA,
CBOOO/IBI M ITPAB YENIOBEKA U MPHHLUIA (PYHKIIMOHUPOBAHUS PABOBOTO rOCYIapCTBA.
[To muenuto cynpu Koncrurynmonnoro Cyna PO I'.A. T'ajxuesa, rocynapcTBeHHAS
U/IC0JIOTHUS HE JIOJDKHA HOCUTH HKCKITIO3UBHO-00s13aTenbHbIN XapakTep. [lpu sToM oH
mpensiaraeT BBLICTUTHh HACOJOTHIO «KOHCTUTYIHOHHOTO marpuotuzMay (Gadzhiev,
2014:18).

VYuurteiBas, 4To BO B3aMMOOTHOLIECHHUSIX COBPEMEHHOTO rOCYAapCTBa U JIMYHO-
CTH JIOJKEH TOCIIOJICTBOBaTh NMPUOPUTET MpPaB YEJIOBEKAa, MOJKPEIUICHHbIH Ha KOH-
CTUTYLIMOHHOM YPOBHE U 00€CIEeYeHHbIH 3aKOHOJATEeNIbHOM, UCIIOIHUTENBHON U Cy-
NeOHOM BJIACTBIO, JJII COBPEMEHHOr0 OOIIECTBa MpUEMIIEMa UACOIOT s «IIPaBOBOTO
rocy/1apcTBa», B KOTOPOM IPaBOBOE MPOCBEILIEHHE Oy/IeT HAMPaBIEHO Ha BBIPAaOOTKY
y azgpecata (KOJUIEKTUBHBIX U MHIAWBUAYAIBHBIX CYOBEKTOB) MOJIENIel IPaBOMEPHOTO
MOBE/ICHUS, OCHOBAHHOI'0 HE TOJBKO Ha IOPUAWYECKOM HMJICOJIOTUU IOCyIapcTBa, HO
Y Ha y4aCTUU MHCTUTYTOB IPAXKIAHCKOTO OOIIECTBA C LENbI0 (OPMHUPOBAHUS PaAIHO-
HAJIBHOTO 00OCHOBAHHOTO BBIOOpA JTMYHOCTH, @ HE MPPALMOHAIBHONW BEPbl B UCTHH-
HOCTb T€X WJIM MHBIX COLIMOKYJIBTYPHBIX LIEHHOCTEH, NAEH, MHTEpIIpETaLlni.
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THEORETICAL AND PRACTICAL INTERACTION BETWEEN LEGAL
IDEOLOGY AND LEGAL PROPAGANDA
IN THE SOVIET SOCIETY

Anzhelika V. Gavrilova, Egor A. Bogolyubov

Kemerovo State University
Law Institute
Krasnaya st., 6, Kemerovo, Russia, 650000

The main function of any ideology is to legitimize the established order of things as true, uni-
versal and unshakable. The ideological form is aimed at the formation of the addressee's specific stereo-
types of behavior corresponding to the trajectory of officially recognized ideas, values, axioms, princi-
ples, norms of law. Legal ideology is a conceptualized expression of normative, political and universal
methods of legal understanding. As the methods of ideological influence can be identified scientific-
doctrinal and official-legal nomination, legal propaganda, legal education, legal education, etc.

Legal propaganda is the systematic and purposeful dissemination in society of certain legal
ideas, values, norms and programs of behavior in order to control the addressee and control his thinking
and behavior, has a coercive nature in order to prevent deviation from the absolute standards of behav-
ior. Propaganda is often one of the main means of political manipulation.

At present," legal propaganda" as the most radical concept has given way to softer methods of
ideological influence — "legal education”" and " legal upbringing". Legal literacy and legal awareness of
citizens in modern Russia is an important area of public policy, the implementation of which is entrust-
ed to the Federal and regional public authorities, local governments, professional legal communities and
public associations of lawyers, in close collaboration with civil society structures in the form of social
partnerships.

The involvement of public organizations for legal education of the population through legal
propaganda in order to implement the state policy was actively developed in the Soviet period. There-
fore, the purpose of this study is to analyze the phenomenon of the Soviet legal ideology in the context
of legal propaganda by public organizations.

The study was conducted within the framework of socio-cultural approach. That approach al-
lowed expanding the idea of the place and role of legal propaganda in the Soviet society as a product of
the state ideology focused on the identification of Soviet cultural values, its reglamentation and practi-
cal realisation.

Key words: legal ideology, legal propaganda, legal education, legal culture, all-Union society
"Knowledge", socialist law and order, methods of ideological influence
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The history of the “metamorphosis” of the East African Community (hereafter the EAC),
though for the period of over a decade, is not so different from other international regional organiza-
tions. For example, the European Economic Community (hereafter the EEC) also underwent some
‘transformation’ before eventually becoming the EU'. More particularly, the article reflects on the early
stages of the formation of the EAC, its early challenges and how it may have overcome them to attain
its present status. Further, the article reflects on the roles and functions of the East African Community
organs and institutions and at the same time touch on the important documents as legal instruments that
have been adopted and ratified by the partner states. Additionally, the article will reflect on how effec-
tive the EAC has been in its commitment to observe the principles of democracy, the rule of law and
social justice so as to show that the EAC stands out from other regional economic organizations in the
continent. In conclusion this article will show that the history of the existence of the EAC and its re-
establishment in 2000, give grounds to embrace its legal status especially following one of their objec-
tives to form a federation among other principles listed in the treaty, which are in line with the general
principles of International law.

Key words: East African Community (EAC), Regional economic communities (REC), Trea-
ty, formation, history, integration

I. INTRODUCTION

The history of the co-operation in East African region can be traced to as ear-
ly as the era of “The East Africa common market” which dates back to the late 19"
century and early 20™ century. It is evident that even before any of these member
states gained independence, there existed a common idea of how East Africans would
form a centralized governing system that would incorporate all tribes and cultures for
the common good of all (Whitaker, 1964: 84). The EAC undoubtedly has a history
that developed in stages in the stretch of a century. African regionalism is described
in a publication by Ally Possi to have three phrases: Pre-independence phase, post-
independence phase and new millennium phase (Possi, 2013:173-195). In the pre-

! By virtue of the Rome treaty in 1957 was formed for the main purpose of economic integration
among its member states. The EEC was in 1993 incorporated into the European Community and
was later absorbed into the European Union.
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independence phase, the East African High Commission governed the three territo-
ries. It had its own structure and oversaw the common market activities as well as leg-
islative matters. In the post-independence phase the East African High Commission
was replaced by the East African Common Services Organization?.

The new millennium phase is the culmination of the re-establishment of the
EAC up to date. It is inevitable not to discuss about the EAC as an international or-
ganization by looking at its structure which includes the organs and institutions that
have been established under the treaty, the goals and general principles under which it
fulfills its obligations in accordance with the Treaty and in the concept of internation-
al law. The legal background of the EAC will be reflected also with some attention
given to the key documents that have been signed. These documents include treaties,
protocols, acts and other documents that are considered legally binding by and among
the member states. In general, the EAC as a regional economic community has been
under the keen study of historians, philosophers, lawyers, political scientists and
Economists both from Soviet Union, Russia and abroad such as Abashidze, Solntsev,
Adou, Tuzmuhamedov, Potemkin, Kuznetsova, Polkovnikova, Hazel Woods, Stefan
Reith, Ritz Boltz, James Gathii, Peter Draper, Ally Possi, Laurence Helfer just to
name a few. Some of their work and findings will be mentioned in this article.

II. THE HISTORICAL BACKRGOUND OF THE EAC

The idea of integration in East Africa and more specifically the establishment
of the East African Empire stretches back to the late XVII century during the time of
the first Emissary to England F. Lugard. At that time the Secretary for the Colonies in
England said that he could foresee the day when a great federation of Eastern Africa
will come to existence. To have complete control over their colonies and the activi-
ties, the English imperialists had to create a central force to strengthen its economic
and political domination. This was not a difficult task because the three East African
Territories had been of keen interest as an object of integration policy to the British
imperialists for over a century. This is what gives EAC a unique feature hence mak-
ing it the most economically connected REC in Africa. There wasn’t a developed of-
ficial system for the territories of the common agreements that had existed before
1926. But throughout the 1920s the subject was under open active discussion espe-
cially in relation to creating a more legally binding cooperation, and particularly
forming a federation of the East African territories.

2 Following the attainment of Independence of Tanganyka, the East African High Commission was
replaced by the East African Common Services Organization (E.A.S.C.0.) which was to continue
the general administration of the several services in the three territories on an East African basis.
The signatories were Julius K. Nyerere Prime Minister of Tanganyika; Patrick Renison Governor
of Kenya and Ronald G. Ngala, as Leader of the House in Kenya; and W. F. Coutts Governor of
Uganda and K. B. M. Kiwanuka who was Chief Minister of Uganda.
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The underlying discussion was “divided” among those who favored the set-
tlers and saw the need for a closer cooperation of the territories on the presumption
that this would be a prerequisite on relaxing the grip that the British had on the colo-
nies, while those who expressed their concern to safeguard interests of the Africans
feared that a closer association between the territories would give leverage to White-
hall who would end up dominating key positions®. To this effect a commission was
delegated, which concluded that forming a federation was unwelcome for practical
reasons®. In a joint article, Stefan Reith,” and Moritz Boltz,® point out that the initial
steps towards ‘“‘cooperation between the states were made in 1919” (Reith, Boltz,
2011). This is the time when Kenya, Tanganyika and Uganda — all of them under
British administration — formed a customs union. Although Uganda and Kenya had
initially agreed on the union by 1917, Tanganyika had a differing point of view that
can be considered as one of the turning points for future compatibility issues.

The opening of the Uganda Railway saw traffic of imports to Uganda from
Mombasa port heighten at the expense of imports from the port of Tanganyika. As
a result, a first attempt to settle this revenue collection was made in 1909. An ar-
rangement was also agreed upon between Kenya and Uganda for free trade in locally
made products and in imported goods. The provisions of free trade in local produce
and in imported goods between Kenya and Uganda were outlined in the agreement es-
tablishing the common customs administration to ensure a common external tariff ex-
isted between the two territories; It was hence assumed that there was a single cus-
toms administration for the two territories of Kenya and Uganda. Tanganyika was not
brought fully into the union for another ten years. The establishment of the East Afri-
can Currency Board at the end of 1919 saw the introduction of a common currency in
the three territories.

By 1923, free trade between Kenya Uganda and Tanganyika had picked up. It
was not until 1925 that the board completed the conversion process and the East Afri-
can shilling was introduced for use in the three territories. The founding of the East
African High Commission in 1948 resulted in the strengthening of the economic ties
between these territories. Given the historical fact that East Africa jurisdictions were
drafted by British civil servants who had a common social and educational back-
ground and tended to consult with counterpart officials in other colonies, and who

3 The major state media papers covered this debate between 1924 and 1931.

4 There existed several unresolved issues between the states in their cooperation for example
Uganda expressed injustice by Kenya over customs matters. The major problem had been resolved
albeit the introduction of reallocation in 1909.Some of the major steps taken to try and resolve
these misunderstanding included the principle of derivation introduced in 1923 and improvement
of the administration in 1927.

5 At the time, was Resident Representative of the Konrad-Adenauer-Stifung in Tanzania.

® At the time, Moritz Boltz was studying politics, economics and law at Ludwig Maximilian Uni-
versity in Munich. He was based at the KAS office in Tanzania for three months while he re-
searched the East African Community.
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were often advised about the content of legal frames by the central Colonial Office in
London that was charged with administering all the British colonies, it is not surpris-
ing then that there exists basic similarity of most laws concerning trade among the
partner states, moreover, there have been recurrent efforts to achieve even greater uni-
formity in the past few decades.

The establishment of The East African High Commission was the colonial-
ists’ way of governing the region with intentions to possess absolute power especially
to legislate trade in the East African region. This commission also became the basis
for a supposedly strengthened customs union and a unified income tax. The next ma-
jor step in pursuit of regional integration in the region is when The East African High
Commission which functioned during the colonial era was succeeded by The East Af-
rican Common Service Organization (hereinafter the EACSO) following the end of
the colonial period.

It is within this year that the region saw great legal and political changes that
would shape East Africa in the future. After Kenya obtained full internal self-
government, the heads of the other two independent East African territories jointly
pledged to work together towards the formation of an East African Federation’. Pursu-
ant to this declaration, the heads of states formed a committee that consisted of minis-
ters from each of the three countries to work on the details of a constitution for the
proposed formation of a federation. Tanganyika called upon the new leaders to con-
centrate on economic co-operation as opposed to political (Sebalu, 1972: 345-363).
Important meetings were held under the East African Common Services Organization.
These meetings facilitated appointments and restructuring of the organizations admin-
istration including the appointment of a new president of the Court of Appeal for East-
ern Africa Sir Samuel Quashie-Idun following the retirement of the previous president
Sir Ronald Sinclair who was from the British colonial government. During this period,
the Central Legislative Assembly of the three countries amended some acts including
the East African Customs Management Act and The East Africa Excise Management
Amendment Act. Additionally, stronger measures for the control of licensing of radio
communication stations and apparatus were introduced in accordance with The East
African Posts and Telecommunications Amendment Act of 1963.

Many other acts were amended for example The Appropriation (1962/1963)
Non-Self — Contained Services Act, The East African Airways Corporation Act
1963. The commitment within all the agreements signed by the three states between
1963 and 1967 promoted free and flexible movement of goods, capital and labor. The
goals and objectives set forth were in the heart of common efforts which were sup-
posed to lead the three member states, into concluding an agreement to launch
a common market for the three East African states.

7" The East African Common Services Organization. Annual Report. 1963. P. 1.
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A second attempt to establish a regional integration in East Africa was made
in 1967 when the East African Corporation® was created’. The treaty for East African
Co-operation of 1967 replaced the East Africa High Commission and the East African
Common Services Organisation. The aim of which, was to control and administer
matters of common interest and to regulate the commercial and industrial relations
and transactions between the said countries by means of a central legislature. This
new legislative body was to enact laws relevant to the objectives of the said joint or-
ganization'®. To this effect and in accordance with articles 30, 31, 46, 47, 48, 49, 50,
51, 53(a), 53(b),53(c), 53(d), 54, 55, 56, 57, 58, 59, 60 of the 1967 Treaty for East Af-
rican Co-operation, several key institutions that would play a vital role in the future of
the EAC, were established. Some of these institutions include the East African Legis-
lative Assembly and Ministers of the Community. Other Important achievements of
this treaty include the establishment of judicial bodies'' and other specialized depart-
ments'?,

However, despite all the hard work and activities of the member states of the
EAC Cooperation, the Treaty for East African Cooperation was officially dissolved in
1977 owing to various reasons including the continued disproportionate sharing of
benefits of the Community among the Partner States due to “their differences in their
levels of development” and the fact that each country was struggling to find their way
into the system of governing by the former colonialists who had not entirely loosened
their grip. However, after the collapse, the three East African countries did not ‘throw
in the towel’ but instead continued to seek avenues to re unite and by so doing signed
a mediation agreement (herein after — the Mediation Agreement) for the division of
assets and liabilities of the former East African Cooperation on 14™ of May 1984 in
Arusha, Tanzania'’.

8 Commonwealth Heads of Government and States (CHOGS) Held on November 1991.

° The treaty for the cooperation of the East African Community was signed in 1967.The three
member states Kenya, Uganda and Tanzania aimed at a common customs tariff and various com-
mon public services including a joint syllabus and thus an East African examination body.

10 preamble of the EAC Treaty.

"' EAC Treaty. Article 80-81.

12 East African Community, The East African Community; A Handbook 1972 // Arusha, East Af-
rican Community Information Division, 1970. The bodies and institutions included the Meteoro-
logical Department, the Freshwater Fisheries Organisation, the Industrial Research Organisation,
the Institute of Malaria and Vector-Borne Diseases, the Institute for Medical Research, the Lepro-
sy Research Institute, the Marine Fisheries Research Organisation, the Pesticides Research Organi-
sation, the Agriculture and Forestry Research Organisation, the Trypanosomiasis Research Organ-
isation, the Tuberculosis Investigation Centre, the Veterinary Research Organisation and the Virus
Research Institute.

13 The East African Community Mediation Agreement signed in 1984.The three states agreed to
divide the assets and liabilities of the former East African Community as well to explore and iden-
tify areas for future cooperation.
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Based on this agreement under Article 14.02, the three heads of states con-
vened in a summit held in Harare, Zimbabwe and agreed to explore and identify areas
for future co-operation announcing their intention to re-launch the EAC. The future of
the East African Cooperation was uncertain but it did not succumb to slumber. After
almost ten years, because of subsequent meetings, the Republic of Kenya, the Repub-
lic of Uganda and the United Republic of Tanzania on 30 November 1993 established
a Permanent Tripartite Commission hereinafter referred to as (the Tripartite Commis-
sion). The Tripartite Commission was put in place to oversee not only economic but
also social, political, cultural and security matters in the region. This commission was
the brainchild towards binding the three states to a legal commitment in fulfilling
their common objectives for cooperation. An approval for the East African Develop-
ment strategy for the period 1997-2000 by the heads of states in Arusha, Tanzania on
29™ April 1997 created a path for serious negotiations to upgrade the Agreement es-
tablishing the Tripartite Commission into a treaty. As a result, the new Treaty for the
establishment of the EAC was signed on 20" November 1999 during the 4™ summit
of the heads of State by the three initial member states. The main goals of this treaty
were to mark a re-birth of the EAC whose main focus included establishing not only
a common market but consequently a federation with a common currency'.

In the modern context of restructuring of the EAC, the three states continued
to seek new paths for strengthening cooperation in the region.

III. THE EAC AS AN INTERNATIONAL ORGANISATION

The EAC, as defined by Amerasinghe, is “an inter-governmental, supra-
national and closed organization” that seeks to widen and deepen integration with the
systematic establishment of a Customs Union, a Common Market, a Monetary Union
and ultimately a Political Federation'”. It also emphasizes strong participation of the
private sector and civil society in its co-operation programmes and activities'®. The
EAC was established as a community by the EAC Treaty of 1999'7. The EAC is a re-
gional intergovernmental organization that is made up of six member States namely
the Republic of Kenya, the United Republic of Tanzania, the Republic of Uganda, the
Republic of Rwanda, the Republic of Burundi'® and the Republic of South Sudan'’.
The EAC Treaty entered into force in July 2000 after being ratified by the three initial
member states. It is important to note that the capacity of the EAC as an international
intergovernmental organization may not be clearly reflected, that is expressis verbis

14 EAC Treaty. Article 2 (2).

15 Ibid. Articles 2, 5.

16 Ibid. Articles 5 (3)(g), 127—129.

7 Ibid. Article 2 (1).

'8 Rwanda and Burundi both joined the EAC in July 2007.

1% South Sudan became a member of the EAC in April 2016.
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in the EAC Treaty. This however does not limit its recognition as a regional econom-
ic community especially by the African Union®°. Like any other organization, the
EAC outlines it's objectives and principles according to article 5 and article 6 of the
EAC Treaty respectively by which it operates.

The main objective of the EAC as an economic bloc is “to develop policies
and programs aimed at widening and deepening cooperation among the Partner States
in political, economic, social and cultural fields, research and technology, defence,
security and legal and judicial affairs, for their mutual benefit”. Other regional eco-
nomic organizations like the ECOWAS share a similar objective. As an international
organization, the EAC observes fundamental principles which are not only in line
with the EAC Treaty but also compatible with universally acceptable principles
whereby the member states strive to adhere to the principles of democracy, the rule
of law, accountability, transparency, social justice, equal opportunities, gender equali-
ty, as well as endeavor to recognize, promote and protect human and people’s rights
in accordance with the provisions of the African Charter on Human and Peoples’
Rights?.

For the concrete realization and practical achievements of its goals and objec-
tives the EAC outlines operational principles in accordance with the treaty. The oper-
ational principle of the “provision by the Partner States of an adequate and appropri-
ate enabling environment, such as conducive policies and basic infrastructure” and al-
so “the establishment of an export oriented economy for the Partner States in which
there shall be free movement of goods, persons, labour, services, capital, information
and technology” have been well implemented. Infrastructure has been a key compo-
nent in enabling regional integration due to its importance in facilitating various ac-
tivities including agriculture, trade, tourism and promoting free movement of persons
and goods. The EAC partner states have signed agreements to this effect. One of the
agreements includes the decision by the EAC Partner states to impose zero duty on
goods and services among themselves. The founding partner states of the EAC jointly
signed the protocol for the establishment of the EAC Customs Union (hereinafter
EAC customs union protocol) in 2004 which entered into force in 2005.

This protocol is considered the first of the four main pillars of the EAC be-
cause it marked the establishment of a customs union which was to cater for the key
activities in trade within the region. The EAC customs union protocol was established
in accordance with article 75 of the EAC Treaty and more precisely was established

20 The AU recognises eight RECs, the: Arab Maghreb Union (UMA), Common Market for Eastern
and Southern Africa (COMESA), Community of Sahel-Saharan States (CEN-SAD), East African
Community (EAC), Economic Community of Central African States (ECCAS), Economic Com-
munity of West African States (ECOWAS), Intergovernmental Authority on Development
(IGAD), Southern African Development Community (SADC). See URL: www.http://au.int/en/
organs/rec (last visited 26 Nov 2018).

21 EAC Treaty. Article 6(d).
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to provide for several key areas in trade which are vital for the EAC integration pro-
cess including the elimination of internal tariffs and other charges of equivalent ef-
fect, the elimination of non-tariff barriers, and hence the establishment of a common
external tariff. The protocol also provides for security and other restrictions to trade
among others as listed in article 2 (5) of this protocol. All the other member states
that joined the EAC Community afterwards, ratified the EAC Customs Union proto-
col as a prerequisite for joining the bloc. The second most important document and
also milestone for the EAC Community is the Protocol on the establishment of the
East African Community Common Market (hereinafter EAC Common market proto-
col). The protocol was signed by the five member states on the 20™ November 2009
in Arusha Tanzania and came into force on 1% July 2010 after ratification by the re-
spective member states. This is one of the Key documents of the community whose
provisions are set pursuant to articles 76 and 104 of the EAC Treaty. This is the doc-
ument that established a common market making it a second milestone for the East
African Community integration process.

In accordance with article 4 Part ¢, the EAC common market Protocol pro-
vides for the free movement of goods. Further, other vital components for effective
regional integration provided for by the said protocol include free movement of per-
sons and labour??, rights of establishment and residence®, free movement of ser-
vices®* and free movement of capital®>. With a customs union and a common market
in place, the EAC not only saw new members join the bloc but also embarked on ini-
tiating the third pillar of establishing a monetary union. This milestone became a real-
ity when the five partner states signed the East African Monetary Union protocol
(hereinafter EAMU protocol) on 30" November 2013. The unique attribute of the
EAMU Protocol is that a ten year time frame from the date of its establishment was
created to allow partner states to “progressively converge their currencies into a sin-
gle currency in the community.

The main aim of the EAMU protocol is to eventually harmonise monetary and
fiscal policies, financial accounting and reporting procedures all towards establishing
a harmonised East African Central bank. The fourth major pillar of the EAC is the ul-
timate goal of forming a political federation which is provided for under article 5(2) of
the EAC Treaty. It is important to note that the EAC had been working toward becom

22 The EAC Common market protocol Article 5 (d).
2 Ibid. Article 6 (e).
24 Ibid. Article 7 (f).
% Ibid. Article 8 (g).
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ing a political federation since it’s re-establishment in 2000?°. As the process of the
EAC integration is ongoing, the current six partner states agreed to adopt the political
confederation to act as a transitional model of the Political federation on 20" May
2017. Somali application to join the block is yet to be considered. There has been no-
table progress in adhering to the principles of the Treaty in the period between the
reestablishment of the EAC to date. Each of the member states recognize their individ-
ual role in meeting the Millennium Development Goals and albeit facing serious chal-
lenges, The East African partner states have developed policies, formulated and im-
plemented programs geared towards overcoming these challenges at a regional level
including achievement, reaffirmation and renewal of commitment, poverty eradication,
Promoting and improving Education, Infrastructure, Health and sustainable develop-
ment, Agriculture and food security, Renewable energy technologies, water resources
management, Debt cancellation, Terrorism, Conflicts and Refugees, disaster manage-
ment and protection of human rights (Abashidze, Koneva, Solntsev, 2016:35-38).

IV. THE STRUCTURE OF THE EAC

In accordance with article 9(1) of the EAC Treaty, there are hereby estab-
lished as organs of the Community: (a) the Summit; (b) the Council; (c) the Co-
ordination Committee; (d) Sectoral Committees; (e) the East African Court of Jus-
tice; (f) the East African Legislative Assembly; (g) the Secretariat; and (h) such
other organs as may be established by t he Summit. Further article 9(4) provides
that “the organs and institutions of the Community shall perform the functions, and
act within the limits of the powers conferred upon them by or under this Treaty”.
The Summit comprises heads of government of the Partner States. The Summit
main function is to give general direction towards the realization of the goals of the
Community?’. Apart from issuing directives concerning the progress of the goals set

26 Though the process has been slow, the EAC Heads of State resolved at a Special Summit held in
Nairobi on 27-29 August 2004 to examine ways and means of deepening and accelerating the pro-
cess through a fast-track Mechanism. The Summit set up a Committee to Fast-Track the EAC Po-
litical Federation, dubbed the Wako Committee, to carry out wide consultations and finalise the
work on the Political Federation. The Committee presented its report to the Summit on 29 Novem-
ber 2004. As a result of the consultative process, the office of Deputy Secretary-General responsi-
ble for Political Federation was established in 2006 to coordinate this process. Since 2004, the
EAC has been putting in place initiatives to fast-track political integration. Summit directives were
given and national consultations with stakeholders between 2006 and 2008 as well as various stud-
ies were undertaken to examine, facilitate and fast-track the process. In the consultations, it be-
came clear that the East African citizens want to be adequately engaged and to have a say in the
decisions and policies pursued by the East African Community. Available at URL
https://www.eac.int/political-federation.

27 EAC Treaty. Chapter 4.
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out by the community, during the annual heads of states meetings as provided for
by the treaty, the summit also reviews reports from the council for consideration.

The summit also handles membership issues such as admitting foreign coun-
tries into the Community®® and in accordance with Articles 143,146 and 147, the
summit is responsible for handling sanctions on, and suspension and expulsion of
errant Partner States. Additionally, the utter most important function of the Summit
in this time of globalization is without a shadow of doubt, to oversee the state of
peace and security that will promote good governance within the Community?’. The
Summit, which decides by consensus, may delegate the exercise of its functions to
the Council or the Secretary General, except when making decisions to appoint
judges to the EAC Court of Justice and the assent to bills. The Council of Ministers
which is the main decision making body comprising ministers of the partner states
responsible for regional co-operation and such other Ministers as the Partner States
may determine*’. The Council, which also decides by consensus, is the policy organ
of the Community and is empowered inter alia to make policy decisions, initiate and
submit Bills to the Assembly, give directions to the Partners States and other EAC
institutions/organs with the exception of the Summit, the Court and the Assembly,
and to adopt (legally binding) regulations, directives and decisions.

The Co-ordinating Committee is made up of permanent secretaries responsi-
ble for regional co-operation. It is responsible for the activities of the sectoral com-
mittees and reports to the Council®!. The Sectoral Committees are established by the
Council on recommendation of the respective Co-ordinating Committees. They de-
velop and monitor the implementation of the programs of the EAC32. The East Afri-
can Court of Justice functions and fulfils its obligations under the Treaty. The court
took office on 30 November 2001, following the official opening of the summit on
the inauguration of judges. According to article 42 of the EAC Treaty on the rules of
the Court and Oaths of Office, “the Court shall make rules of the Court which shall,
subject to the provisions of this Treaty, regulate the detailed conduct of the business
of the Court. The Secretary General shall prepare the oath and declarations that the
Judges and the Registrar of the Court shall take before the Summit upon their ap-
pointment or make upon entering into their duties”. The court provides oversight, en-
forcement and dispute resolution. This characteristic is inherent in all international
courts of integration organizations (Njenga 2015b).

Established under Article 9 of the EAC Treaty, The East African Legislative
Assembly (hereinafter EALA) is the Legislative Organ of the Community and has
a cardinal function to further EAC objectives, through its Legislative, Representative

2 EAC Treaty. Article 3 (5).
2 Ibid. Article 11(3).

30 Ibid. Article 13.

31 Ibid. Article 17.

32 Ibid. Article 18 (a-¢).
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and Oversight mandate. According to the EAC Treaty, The Assembly has a member-
ship comprising of 45 elected Members (nine from each Partner State), and 7 ex-
officio Members consisting of the Minister or Cabinet Secretary responsible for EAC
Affairs from each Partner State, the Secretary-General and the Counsel to the Com-
munity totaling 52 Members. The Assembly draws the authority to establish its
Standing Committees from its Rules of Procedure. It currently has 6 Standing Com-
mittees to execute its mandate. The Secretariat is the executive organ of the Commu-
nity which is headed by the Secretary General and his deputies. There is also a coun-
sel to the community and “other offices as may be deemed necessary by the coun-
cil”33. The Secretary General is mandated by the EAC Treaty to “act on behalf of the
Secretariat where he or she thinks it appropriate”*. The Secretariat has a wide range
of functions listed under article 71 of the EAC treaty including initiating, receiving
and submitting recommendations to the Council, and working closely with the EALA
by forwarding of Bills through the Co -ordination Committee; The Secretariat carries
out the initiation of studies and research related to, and the implementation of, pro-
grams for the most appropriate, expeditious and efficient ways of achieving the objec-
tives of the Community as well as the strategic planning, management and monitoring
of programs for the development of the Community.

Evidently, there is a unique mechanism of how the EAC organs function. For
example, the Treaty provides that, whereas there are limitations®®, it is permissible
when need arises*®, for the Summit to delegate any of its functions or confer even leg-
islative powers through an Act of the Community, to a member of the Summit, to the
council or to the Secretary General. The Summit ensures that “all rules and orders
made by it under this Treaty” shall not only enter into force on the date of publication
but also officially appear in the gazette. These decision and Acts of the summit, ac-
cording to the treaty, are considered official only under the signature of the Secretary
General or of “any officer in the service of the community authorized in that behalf
by the summit”.

V. CONCLUSION

Despite striving for strengthening of regional economic communities within
the continent, the success in achieving its aims has been slow and somewhat uninspir-
ing. On the other hand one cannot ignore the fact that the intra-Africa trade is not
small compared to what should be expected. Various arguments are suggested as

3 EAC Treaty article 66.

3 Ibid.

35 See article 11(9) (a) the giving of general directions and impetus (b) the appointment of judges
to the East African Court of Justice (c) the admission of new Members and granting of observer
Status to foreign countries; and (d) assent to bills.

36 See article 4(1) The Summit delegation of Powers and functions Act 2007.
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causes for the lack of progress in regional integration efforts in Africa. Chief among
them is laxity of state partners to surrender sovereignty of macroeconomic policy
making to a centralized regional authority as well as the reluctance of individual
member states to severe and discontinue existing economic ties with non-members
(Johnson, 1995: 1-26).

Since its establishment, the East African Community has created a ripple ef-
fect on a trending demand for deeper understanding of the significance of regional in-
tegration and the role played by their subsequent organs specially the sub regional
courts in East Africa in particular, within the context of International law, its princi-
pals and objectives. Even as experts argue that the lack of commitment in the conti-
nent towards strengthening international cooperation frameworks and also the reluc-
tance to be intent on integration stands as a stumbling block as seen in an article pub-
lished by Veit Bachmann and James D Sidaway, African regional integration and
European involvement: external agents in the East African Community,”’ a conclu-
sive report®® reflects that the EAC has made a milestone in achieving most of their
goals set in The Treaty on widening and deepening the integration process among the
six partner states.

Remarkable progress has been made in as far as free movement of people is
concerned. Just like in the ECOWAS, the EAC is one of the Communities whose
member states and citizens of the region enjoy free movement within the region. The
EAC passport is operational and allows multiple entries to citizens from Partner
States to travel freely within the EAC region for a period of six months. A great in-
fluence of the judges of the EACIJ in its active role to strengthen regional integration
is inclusive participation of activists, lawyers, civil societies and government agencies
towards promoting adherence to key internationally and legally binding documents.
In the past, these effective changes in the EACJ would not have been possible as the
effects of colonialism still had a tight grip on the judiciary system in each of the three
East African States — Kenya, Uganda and Tanzania which meant that authority was
held exclusively by the colonialists. Although a common market had been top on the
agenda right after the three initial member states had gained independence, the EAC
commenced the implementation of the Common Market in July, 2010*. This brought
about great developments in the economic sphere including the reduction of national
trade barriers, free movement of stocks which is key to effective integration. Other
major achievements*’ can be noted in the political and security sphere for example
the establishment of joint military exercises by the Partner States Defense Forces.

The EAC has proved to have strong enough legal background to stand the test
of time in the process of integration in the region; however the underlying challenge

37 South African Geographical Journal, 91 (2010) 1. P. 1-6.

3 The EAC Facts and Figures Report. 2014.

39 Established on the basis of Article 5 (2) of the EAC Treaty.

40 www.meac.go.ke/index.php/2014-08-29-10-48-01/10/eac-achievement (Accessed 01.02.2016).
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remains on how to strengthen its organs by demonstrating assertiveness in tackling
difficult and sensitive issues and effectively implementing agreements especially at
regional level. Another stumbling block towards strengthening the legal status is po-
litical manipulation by the partner states purely out of selfish interest. Through resili-
ence, the EACJ has proved its stamina in some sensitive case laws. One of these cases
is Burundi journalist Union v Attorney General of Burundi where EACJ held that the
media law of Burundi had violated the East African Community Treaty by prohibiting
journalists “from reporting on certain topics” as well as requiring them to “reveal
their sources to the government”. The limitations of the EACJ only to declare in-
fringements, order injunctive relief and impose costs on international human rights
law may appear insignificant in relation to the speed at which the integration process
is happening. Nonetheless, though ‘insignificant’, the reasoning and analysis in some
human rights case laws in East Africa brought before the EACJ improved the en-
forcement of EAC integration projects founding legal instruments. In this regard, the
process of regional integration in the east African Community can be said to promote
and uphold one of the most important human right-the right to freedom of movement,
without which regional integration is impossible (Helfer, 2015).

Finally, The EAC, unlike any other REC in the continent has promoted many
other fundamental rights and freedoms including observing principles of non-
discrimination of nationals of partner states based on their nationality and according
them equal treatment. This has been effective through East African Common Market
Protocol which additionally facilitates solidarity between member states by eliminat-
ing barriers to trade. Further, under the Common Market Protocol, the free movement
of goods and services is to be implemented and although the member states adhere to
guarantee protection of other members citizens within their borders “citizens are not
exempt from prosecution for crimes committed and Member States may impose limi-
tations for public policy, security, or public health purpose in accordance with their
national laws with the observance of applicable principles of international law (Thuo,
2011:188-190).

The top priority by EAC member states should be to create “enabling envi-
ronments” (Social, political and economical) and “set performance standards against
which governments and other actors can be held accountable”. Ochanda, Wakinya,
Odipo 2013: 47-73).
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NMPABOBOW CTATYC BOCTOYHOA®PUKAHCKOIO
COOEBLLECTBA (BAC)

JI. H. Hoskenra

Poccuiickuit yanBepcureT apyx0bl HAPOIOB
IOpunnueckuii ”HCTUTYT
117198, Mockea, Poccus, Muknyxo-Maxknas, 0. 6

Pazsutie Bocrounoadpukanckoro coobmecrsa (nanee — BAC) Ha npoTsHKeHUH TIOCIEAHETO
JECATUIICTHS B 3HAYMTEIIBHOM CTENIEHU HAIIOMUHAET UCTOPHIO JPYTHX MEKIYHAPOTHBIX PETHOHAIBHBIX
opranmzanuii. Hanpumep, EBponeiickoe 3xoHOMHUueckoe coobuiectBo (nanee — EDC), cornacHo Pum-
ckoMy zoroBopy 1957 r. oOpa3zoBaHHOE I Pa3BUTHS SKOHOMHUYECKOH MHTETPAIllMd MEXIY €ro rocy-
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napcrBaMu-wieHamu, B 1993 roay Obuio BrimroueHo B EBpomerickoe CooOuiectBo, a no3aHee — B EB-
porneiickuii Coro3.

B craree paccmarpuBaroTcsi paHHue 3Tanbl craHoBieHus BAC, BcraBumime nepea HUM Mpo-
OseMbl ¥ IYTH UX NpeoaosieHus. Tarke aBTOp yaAeiseT BHUMaHue poiid, QyHKIMAM W BiIMsAHUIO Bo-
croyHoadpukanckoro cooduiectBa U Cyna Bocrounoadpukanckoro cooduiectsa (nanee — cyn BAC)
B pa3IMYHBIX chepax MEXIYHapOIHOTO IpaBa, BKJIIOYas 3allUTY IpaB yeloBeka B BocrouHoadpukan-
CKOM peruoHe. B pesynbpTare ycmieHus perMoHaJIbHOM HMHTETpallid Ha KOHTHHEHTE pPErroHalbHbIE
sKOHOMMYeckHe coolrecTBa (nanee — POC) cranu opraHu3alusaMy ¢ OKpeTIiell MpaBoBOH CTPYKTY-
pOHi, ubsl ycriemHas cyfaeOHas IpakTHKa B 001acTH oOecrieueHus M 3allUThI [IPaB YeJIOBEeKa CIYXKHUT Ha
6saro He TOJILKO rocynapcTB-4yieHoB BAC, HO 1 AQpUKaHCKOTO KOHTHHEHTA B IIEJIOM.

B naHHO# craThe Takxke 3aTparuBaeTcsi BOIIPOC O TOM, B Kakoii crenenn BAC neiicTBuTEenbHO
HpHUIeP)KUBAETCs IPUHIUIIOB IEMOKPATHH, BEPXOBEHCTBA IIpaBa U COLMAIBLHON CIPaBEJINBOCTH.

Oco6oe BHUMaHUE aBTOP yAeIseT aHau3y paznnuuii mexny BAC u npyrumu pernoHaibHbI-
MU YKOHOMHYECKHMH OpraHu3alusIMu KOHTHHeHTa. PaccmarpuBas ucropuio BAC, B Tom uncne mpore-
nypy ero Bocco3nanusi B 2000 r., aBTOp MoKa3blBaeT OCOOEHHOCTH €ro IPaBOBOIO CTAaTyca, a TaKkKe
MyTh K KIIOYEBOH IenM — co3aaHuio AdpukaHCKoi ¢enepaiuu corjacHo npuHimnam JloroBopa
o BAC, kotopsle, B CBOIO Ouepeilb, ONMPAIOTCA Ha MPUHIMIIBI MEXAYHApOAHOTO npaBa. K MoMeHTY
pacmiana BAC B 1977 1. ero ocHOBHO# cyieOHBIi opraH Ol IeperMeHOBaH B BocTouHoadpukaHCKuit
AneuIAIMOHHBIN CyJ, ¥ XOTS OH TakK )K€ IMpeKpaTHi CBOE€ CyLIecTBOBaHHE. B Hacrosiiee Bpems cyn
BAC sBnsieTcs ogHUM U3 HauOoJiee BIUATEIBHBIX U HE3aBHCHMBIX OpraHoB BocTouHoadpHkaHCKOTO
coobmecrBa. Hapsny ¢ ocranbHbeiMu opranaMmu BAC nmaHHBIA cyn noipkeH (QyHKIMOHUPOBATh U BbI-
MIOJHATH 00S3aHHOCTH CTPOTO B COOTBETCTBHU C JloroBopoM. OUeBHIHO, YTO elle 40 HOIyYeHHUs He3a-
BHUCUMOCTH Ka)KIbIM U3 TocyaapcTB-uieHoB BAC cymecTBoBana obmas uaes o popmMupoBaHuu B Bo-
cTOYHON AQpHKe LEHTPaTM30BaHHONW CHCTEMBI YIpABJICHHUS, KOTOpas BKIIodana Obl BCE IUIEMEHA
U KyJIbTYpBL. DTarbl ee BOIUIOIEHHS B )KU3Hb ITOIPOOHO pacCMaTpUBAIOTCS B IaHHOM cTaThe.

Kurouesble ciioBa: Cyn Bocrounoadpukanckoro cooduiectsa (cyn BAC), [IpaBoBoii cratyc,
peruoHanpHbIe 3KOHOMHIYeckHe cooduectra (POC), norosop, pacnaj, co3aHnue, UCTOPUS, UHTETPALIUS
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K BOIMPOCY O PEPOPMUPOBAHUN CUCTEMbI HAJTOIOB
M CBOPOB POCCUUCKOU ®EAOEPALIMN B KOHTEKCTE
YCTAHOBJIEHUA U BBEOAEHUA KYPOPTHOIO CBOPA

E.B. EBcukoBa

Poccuiickuil rocyiapcTBEHHBII YHUBEPCUTET NIPABOCY U
Kpoemveknit dpuman
295006, Poccus, Pecnyonuxa Kpvim, e. Cumghepononw, yn. Iasnenxo, 0. 5

CraThsl MOCBSIIEHA UCCIIEIOBAHUIO NPOOJIEM CTaHOBJICHHUS, PA3BUTHS U COBEPILICHCTBOBAHUS
CHCTEMBI HaJloroB U c6opoB Poccuiickoit @eneparyy, a Takke HOPMaTUBHOTO IIPABOBOTO 00eCTIeueHHs
HAJIOTOBBIX NPABOOTHOLICHUI B AaHHOW cdepe. ABTOp NMPOBOIUT aHAIU3 MIPobiIeM pedOopMHUpOBAHHSA
CHCTEMBI HajloroB u cbopoB Poccuiickoit deneparmu B koHTeKcTe npuHATHS DenepanbHOro 3aKkoHa OT
29 urons 2017 rona Ne 214-03 «O npoBeeHUH 3KCIIEPUMEHTA 110 Pa3BUTHIO KypOPTHOM MH(PPACTPYK-
Typsl B Pecniyonnke Kpbim, Anraiickom kpae, KpacHogapckoMm kpae 1 CTaBpOnoiIbCKOM Kpaey.

[enplo HacTOsIIEH CTaThU SBIAETCS MCCIEJOBaHNE U aHAIN3 COBPEMEHHOTO COCTOSHHUS, Iep-
CIIEKTHB U IpoOiieM peOpMUPOBAHUS CUCTEMBI HANOroB U cOOpoB PD B KOHTEKCTE YCTaHOBICHHUS KY-
POpPTHOTO cOOpa B Ka4eCTBE IUIATHI 3a TOJIb30BAaHHUE KYPOPTHOW HHAPACTPYKTYPOH, a Takke BeIpaboTKa
KOHKPETHBIX MPE/UI0KEHUH 10 COBEPIIEHCTBOBAaHUIO HOPMATHBHOI'O IIPABOBOI0 PEryJIHMPOBAHUS HAJIO-
TOBBIX IPABOOTHOIICHUH B YKa3aHHOH cdepe.

Jns pocTikeHus: 0003HAYSHHOH IeTM MCCIeIOBAHHS aBTOPOM MPOBOAUTCS CUCTEMHOE H3JI0-
JKEHHE JOKTPHHAJIBHBIX MOJXOJOB K TaKUM IIPAaBOBBIM SIBJICHUSAM, KaK «HajloroBas cucrema Poccuii-
ckoii denepanuny 1 «CUCTEMa HaIOTroB U cOopoB Poccuiickoit denepannny, Ha OCHOBE YEro yTOYHsI-
I0TCS CYIIECTBYIOIINE U BEIPA0ATHIBAIOTCS HOBBIE (DOPMYIHPOBKY YKa3aHHBIX IPABOBBIX KaTteropuid. Ha
OCHOBE aHa/lu3a AEHCTBYIOIIETr0 HAIOTOBOIO 3aKOHOJATENLCTBA OMPEACIISETCSI MECTO KypOpTHOTO c0o-
pa B cucteme HajoroB u cbopoB Poccuiickoii denepanny B COOTBETCTBUH C TPEXYPOBHEBOH CTPYKTY-
poii ee myOJIMYHOI BIaCTH.

B nanHOI cTaThe mocpeAcTBOM HCCIENOBaHUS OCOOSHHOCTEH HOPMAaTHBHOTO IPaBOBOTO pe-
TYJIMPOBAHHSI CUCTEMbI PETHOHAIILHBIX U MECTHBIX HAJIOTOB U COOpOB B Ommxkaiimux Kk Poccuiickoit ®e-
nepanuu 3apyoexHsix crpanax (benopyccus, Monnosa, Y30ekucran, YKpanHa) aBTop MpOBOJUT pas-
JIMYHBIE TOJIXO/bI 3aKOHOATENEH K PEryJIMPOBAHHUIO U 3aKPEIUICHUIO KYpOPTHOTO (TOCTUHUYHOTO, TY-
pucTHYeckoro) cbopa B CUCTEME PETHOHAIBHBIX X MECTHBIX HAJIOTOB U COOPOB.

B xone npoBeneHHOTO HCCIEI0BaHUSI aBTOP NMPUXOJUT K BBIBOAY O HEOOXOAMMOCTH COBEp-
LIEHCTBOBAHMs HAJOTOBBIX MPAaBOOTHOIIEHUH B CBSA3M C YCTAHOBJICHHEM U BBEICHHUEM KypOPTHOTIO
cOopa, B IEpBYIO O4Yepelb TIOCPEACTBOM OIpEeNICHHS U 3aKOHOAATENILHOTO 3aKPEIUICHUS] MECTa U POJIU
KypopTHOro cbopa B cucteMe Hanoros u cbopos Poccuiickoit denepaiinu, a Takke BoIpaOdAaThIBACT CBOU
MIPEUIO’KEHHS B YAaCTH BHECEHMs M3MEHEHUH B JIEHCTBYIOIEe HAJIOroBOE 3aKOHOAATENLCTBO Poccuii-
ckoit deneparum.

KioueBrble ciioBa: Hanorosas cucreMa Poccuiickoii denepanum; cucteMa HaJIOroB 1 cOOpoB
Poccutiickoii ®@enepanyu; HaJoru U cOOpPBI, pErHOHAJIBHBIC U MECTHBIC HAJOTH U COOPBI; KYpOPTHBIH
cOop; TIaTa 3a MoJIb30BaHUE KypOPTHOIl HHPPACTPyKTypol
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BaaronapHocTH: CTaThs MOATOTOBICHA B paMKax HoaaepxkanHoro I'ocymapcreenusiM CoBe-
toM Pecry6nnkn Kpeivm Hayuroro mpoekrta (IToctanosnenue [Ipesunnyma I'ocynapcrsennoro Cosera
Pecniy6muku KpbiM ot 6 depans 2018 r. Ne n1593-1/18).

I. BBEAEHUE

OpueHTanus Ha Kypc TOCyIapCTBEHHO-TIPABOBOTO pe)OPMHUPOBAHNUS U Pa3BH-
TS BBIJIBUTAET TIEPE]] HAITUM TOCYIapCTBOM HOBBIC 3a7a4 TI0 BHIPAOOTKE W pean-
3aIMy Ka4eCTBEHHO HOBOM KOHIIETIIIMH M TIOX0Aa K (OPMHUPOBAHUIO CHCTEMBI HAJIO-
roB u cbopoB Poccuiickoit denepanun (mamee — cuctema HAJIOTOB U cO0poB PD),
a Tak»Ke HaJoroBoi cucremMsl Poccuiickoit denepanuu (1anee — HaJIOropas cuctemMa
P®) B nenom, oTBevaromKX Ha BbI30BBI U YIpo3bl 3koHOMUKE Poccuiickoit denepa-
L1H.

B To xe Bpems, Kak crnpaBesinBo 3amedaeT A.A. MamMenoB, CeroHs Helb3s
HE YYUTHIBATh MHPOBBIE MHTEIPALIMOHHBIEC MPOLIECCHI, MPOUCXOIAIINE B chepe KO-
HomukHu (Mamedov, 2014:265-271). Tak, n30paHHBIN HAIIMM TOCYAAPCTBOM KypC Ha
pedopMHupOBaHUE M COBEPLICHCTBOBAHNE HAJIIOTOBOM CHCTEMBI OOYCIIOBICH MHOXKE-
CTBOM OOBEKTHBHBIX (DaKTOPOB, B TOM UYHCIIE TEMH COOBITHSMH, KOTOPBIE MPOUCXO-
JSIT B DKOHOMHUYECKOW KM3HH CTPAHBI, CIOXHOW TEOTOIMTUYSCKON 00CTaHOBKOM,
MacIITabHBIM OTTOKOM KamuTaja 3a pyOex, CHIKCHHEM IIeH Ha HYHEPrOHOCHTEINH,
BBeneHueM cankuuii (Ryakhovskii, 2015:83).

OpaHako rocyaapcTBEHHBIH MeXaHU3M (PYHKUMOHHMPYET TaKUM 00pa3oMm, uTo
OCYILIECTBISIET BO3JCUCTBUE HA SKOHOMHKY MyTEM CTUMYJIMPOBAHHS JIEATEIbHOCTH
BCEX CYObEKTOB XO35IICTBOBAaHUS B XKeJIATEIBHOM JJISl TOCYJapCTBa PYCIie, UCIOIb3Ys
MpU 3TOM HAOOp pa3HOOOPA3HBIX MPABOBBIX U KOHOMHUYECKHX CPEACTB U HHCTPY-
meHToB (Mechetina, 2014:67-71).

Tak, K OCHOBHBIM HAIIPaBJICHUSAM COBPEMEHHON HAJOTOBOM IIOJWUTHKH, KaK
OTMEYAIOT aBTOPBI, MOXKHO CIIPaBEeIIMBO OTHECTH CTAOMIM3AIMIO CYIIECTBYIOMIECH
CHCTEMBI HAJIOTOB U c6opoB PD, ee n3MeHeHne 1 JOMOTHEHNE HOBBIMH BHIAMH 00sI-
3aTeNbHBIX IUIATEKEH; COBEPUIEHCTBOBAHUE HAJIOTOBOIO 3aKOHOJATENILCTBA; COXpa-
HeHue OanaHca MpaB, O0s3aHHOCTEH M OTBETCTBEHHOCTH ILUIATENIBIIUKOB HAJOTOB
U cOOpPOB U KOHTPOJIUPYIOIIUX OPraHOB, MPEXKIE BCEro HAJIOTOBBIX; COBEPIICHCTBO-
BaHUE CHUCTEMbI U TMOPSAJKA MPEAOCTABICHUS HAJOTOBBIX JILFOT U HAJOTOBOTO PETy-
mupoBanus B uenoM (Gorskii, 2014:17-22); a Taxke co3aHUE YCTONUMBOI CUCTEMBI
HajioroB u cbopoB PO, oTBeyaromeil Bcem NOoTpeOHOCTSIM HHHOBALIMOHHOTO Pa3BUTHS
ctpanbl B 1ienoM (Nasyrova, 2016:84—86); ymydieHne HaJIOTOBOTO aIMHUHUCTPUPO-
Banus (Polunin, 2017:239-241); noBeIlieHrEe HATOTOBOM TPAMOTHOCTH W BOCTIMTAHUE
JOOPOCOBECTHBIX HAJIOTOIUIATEINIBIINKOB, OPUEHTALUS B JIEATEIHOCTH HAJIOTOBBIX
OpraHOB Ha TOBBIIIEHHE KadyecTBa  OOCITY)XMBAHMS  HAJIOTOIJIATEIIHIIUKOB
(Arslanbekova, Labazanova, 2015:65—68); moBbIlIeHue YPOBHS HaJIOTOBOW KYJIBTYpPhI
HaCeJICHHUs B 1I€JIOM, 4TO Oy/AeT CrocoOCTBOBATH MOBBIIIEHUIO YPOBHS COOMpPAaEMOCTH
HAJIOTOB B OHO/KET M COKpAILIECHUIO KOJMYECTBA HAJOTOBBIX IPaBOHApPYIIECHUMN
(Arslanbekova, Amirov, 2014:47—48); coBeplIeHCTBOBaHKE TOPSAIKa HOPMATUBHOTO
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MPaBOBOI'O PETyJUPOBAHUS NPUBJIEUYEHHUS K HAJOroBOM OTBETCTBEHHOCTH (Alieva,
2016:59-63); pa3BUTHE PETMOHAJIBHBIX CHCTEM HAJIOTOB M COOPOB M COBEPILIEHCTBO-
BaHUE PErHMOHAIBLHON HAJIOTOBOW IMOJUTHKH, HANPABICHHON Ha (OPMHPOBAHNE WH-
CTUTYLIMOHAIBHOM Cpe/bl s npuBiedeHus nuBectuiuii (Giraev, 2014:135).

Bmecte ¢ Tem moOble M3MEHEHHUS M yCOBEPIICHCTBOBAHUS CYIIECTBYIOIIECH
CHCTEMBI HAJIOTOB U cO0poB P® He MOMKHBI MPUBOAUTH K HAPYIIEHHIO, OrpaHHYe-
HUIO WM YIIEMJIGHHIO OCHOBHBIX KOHCTHTYLIMOHHBIX IIpaB M CBOOOJ YeIOBEKa
U rpakJaHUHa, HApyIIaTh OalaHC MpaB U MHTEPECOB IJIATENBIIMKOB HAJIOIOB U COO-
POB, C OJIHOM CTOPOHBI, 1 KOHTPOJUPYIOUIMX OPraHOB — C JAPYTOM, a TaKKe OTpHILIa-
TEJIbHO CKa3bIBAaThCS HAa KOHKYPEHTOCHOCOOHOCTH HanoroBoil cucreMsl PD B nenom
(Batasheva, 2015:436-438).

BaxxupiM HampaBieHHEM HanoroBoil monutuku PO cerogns seusercs ycra-
HOBJICHHE, BBEJICHHE U B3MMaHHE KypOPTHOTO cOopa Ha TEPPUTOPHSIX MYHHIIMIIAIb-
HBIX 00pa30BaHMi, BXOMSIINX B TEPPUTOPHIO 3KcriepuMenTta, B Pecryonuke Kprpiwm,
AnraiickoM, KpacHogapckom u CTaBpomosibCKOM KpasiX, YTO TOJTBEPKIACT aKTy-
QJIBHOCTh M BOCTPEOOBAHHOCTH BHIOPAHHOM TEMBI UCCIIEIOBAHUS.

Tak, B CBSI3W C MPUHSATHEM U BCTyIUleHHMEM B cuiy 2 aBrycra 2017 r. ®ene-
panbHoro 3akoHa ot 29 utons 2017 roma Ne 214-®3 «O npoBeaeHUH SKCIIEPUMEHTA
M0 Pa3BUTHUIO KypOopTHOH mMHGpacTpykTyphl B PecnyOnuke KpbiM, Anraiickom kpae,
Kpacuonapckom kpae 1 CTaBponosibckoM kpae» (nanee — ®3 Ne214-D3)!, kotopsiit
BbI3BaJI HEOJHO3HAUHYIO PEAKIIUIO KaK CO CTOPOHBI IIUPOKOH OOIECTBEHHOCTH, TaK U
Hay4YHOTo cOooOlIecTBa, U3y4eHUE NPOOIeM U MEPCHEKTUB pehOPMUPOBAHUS CUCTE-
MBI HaJOroB M cO0poB PD B 0003HAUEHHOM KOHTEKCTE SIBIISICTCS BECbMa aKTyallb-
HeIM. CremyeT OTMETHTb, 4TO MOJ00OHOTO poja MCCIeI0BAHMH, MOCBSIIEHHBIX MPO-
o6rmemam KypoptHOTo cbopa B Poccuiickoit denepannu B CpaBHEHHH CO CTpaHAMU
OMKHETO 3apyOesKbs, 10 HACTOSILEr0 BPEMEHH He IIPOBOIMIIOCh.

I1. MPOBJEMbI HOHUMAHUS KATETOPUHM «CUCTEMA HAJIOT'OB
U CBOPOB POCCUMCKOM ®EJIEPALIUN»

Hanorosas cuctema P®, BeicTynas 6a3ucomM M OCHOBOHM TOCYAapCTBEHHOTO
peryaupoBaHusl SKOHOMHUKHA C TOMOIIBbIO (DPMHAHCOBBIX PHIYATrOB, MPH TPAMOTHOM
¥ THOKOM €€ IMOCTPOSHHH BO MHOTOM oTpeaensieT d3PPeKTuBHOE PYyHKIIMOHUPOBAHUE
XO3SIICTBEHHOTO KOMIUIEKCca OOIIecTBa W rocymapcTBa. B To ke Bpems BO3HUKAET
BOIIPOC O COOTHOIIEHUH TaKUX KATErOPH, KaK «HAJIOroBas cucteMa PO» n «cucrema
HAJIOTOB U cO0poB PDy.

! denepanbueiii 3akon ot 29.07.2017 Ne 214-®3 «O npoBeneHHH SKCIEPHMEHTA MO PA3BUTHIO
KypopTHOH wuHOpacTpykTypsl B Pecrmybmmke KpbemMm, Anraiickom kpae, KpacHomapckoM kpae
u CraBpomoibckoM kpae» / Cobpanue 3akoHoAarenscTBa Poccuiickoit @eneparmm. 2017. Ne 31
(YacTu I-11), ct. 4763.
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CretyeT OTMETUTh, 4TO CT. 2 3akoHa PD «O06 ocHOBax HAIOTOBOW CHUCTEMBI
B Poccuiickoii @enepaunn» ONpeAesseT HaJOroByr cuctemMy P® Kak «COBOKYII-
HOCTH HAJIOTOB, COOPOB, TIONIUIMH W JPYTUX IJIATEKEH, KOTOPhIE B3UMAIOTCS B yCTa-
HOBJICHHOM IIOPSIIKE).

[To HamemMy MHEHUIO, CYIIECTBYIONIAs Ha CETOMHAIIHUHA NIEHb B IOpUAHYE-
CKOH HayKe MO3ULMS, COITIACHO KOTOPOU MOHITHE «HAJIOTOBasi CUCTEMA» SIBIISIETCS 110
CMBICITy 0oJiee IIMPOKHMM, YeM TOHITHE «CHUCTEMa HajoroB U cOOpOB», MpEICTaBIIs-
€TCsl BIIOJIHE OOOCHOBAaHHOM B CHJIy TOIO, YTO MepBas KaTeropus BKJIKOYAET B ceOst
BTOPYIO, JIOTOJHSS €€ MPUHIUIAMH HajIoroBod cucrteMsl P®D, cucrteMbl KOHTpOJIU-
pPYIOIIMX OPraHoOB, HAJOrOBOIO 3aKOHOJATENbCTBA M OTBETCTBEHHOCTHIO 3a €r0
HapylieHue, GpopMaMu U METOJaMU HAJIOTOBOTO KOHTPOJISI, MOPSAIKOM 3aIIUThI MpaB
Y MHTEPECOB HAJIOTOIJIATEbIIUKOB, CTPATEruel pa3BUTHs HAJIOroBOM cucteMbl PO.

Tak, HEKOTOpBIE aBTOPBI PaCCMATPUBAIOT « ‘HAJIOroBYyIO cuctemy P®” kak co-
BOKYITHOCTB OOIIECTBEHHBIX OTHOIICHUH TI0 TTOBOY (hOpMHpOBAHHS TOXOMIHON YacTH
OroKeTa, CTUMYJIMPOBAHUS Pa3BUTHUS TIPOU3BOIUTEIHHBIX CHII CTPAHBI U COIMAIBLHO-
SKOHOMHYECKOTO 0JIaroCOCTOSIHUS TPaklaH, CKJIAJBIBAIOIINXCS B cepe Hamoroood-
JIOKEHUSI, WIN BIMAIOMUX Ha 3Ty cepy, ¥ UMEIONINX KOHOMHYECKUHN, MOINTHIC-
CKUI, OpraHu3allMOHHbIN U TpaBoBoi xapakTep» (Fedosimov, 2010:22-39).

Kak Bunutcs, nanHas GopmyinupoBka TpeOyeT yrouHeHus. Tak, HaloroByIO
cuctemy P® MOXHO paccMaTpHuBaTh, KAK COBOKYITHOCTh OOILECTBEHHBIX OTHOILIEHUI
9KOHOMUYECKOT0, MOJUTHYECKOr0, MPAaBOBOIO U OPraHU3alMOHHOIO XapaKTepa, BO3-
HUKAIOIMX, U3MEHSIOIUXCA U MpeKpallaoumxcs B cdepe ymiaTbl U B3UMaHUS
HAJIOTOB ¥ cOOPOB B CBSA3M € (hOpMUpPOBAHMEM JAOXOAHOW YacTu (eaepaabHOro, peru-
OHAJILHOTO ¥ MECTHBIX OIOPKETOB, a TAK)KE€ IO MOBOJY CTHMYJIHPOBAHHS PAa3BUTHS
MIPOM3BOUTEIBHBIX CHJI CTPaHbl U COLHUAIBLHO-3KOHOMHUYECKOTO OJIarOCOCTOSHUS
TpaX}IaH.

[TonsiTne «cucrtema HanoroB u c6opoB PD» Ha ceromHsAIIHMN IE€Hb HE 3a-
KpEIUICHO Ha 3aKOHOJAATeIbHOM ypoBHE, X0Ts ['maBa 2 Hanorosoro kogekca Poccuii-
ckoit desepanuu (nanee — HK Pd)? permaMeHTHpyeT cUCTEMY HAJlOToB U cOGOpOB B
P®. O6pamasics k rnaBe 2 HK PD, MoXHO OTMETUTH, UTO CUCTEMA HAJIOTOB ¥ COOPOB
P® cocrout u3 denepanbHbIX, pETHOHATBHBIX U MECTHBIX HAJIOTOB U COOPOB.

Takum 00pa3oM, MOXKHO MPEUIOKUTH CJEIYIOIIEe ONpeiesieHUe: «CUucTema
HaJI0roB ¥ c00poB PMD» — 3T0 COBOKYNMHOCTH (hefepabHbIX, PETHOHATIBHBIX U MECT-
HBIX HaJIOroB U cOopoB, ycraHOBIeHHBIX HK P® u cooTBeTcTBYIONIMMU HOpMATHUB-
HBIMH TIPaBOBBIMH aKTaMH (heepaabHOr0 PETHOHAIHLHOTO M MECTHOTO YPOBHEH, TO-
CTYMAIOTIINX B COOTBETCTBYIOIINN OIO/DKET B MOPSIIKE M CPOKH, TIPEAYCMOTPEHHBIE

2 Hanorosslit kogekc Poccuiickoii ®epmepanuu, yacts neppas ot 31 mons 1998 r. N 146-®3 (¢ us-
MEHEHHSAMH U JIOTIOJIHEHUSAMH), B 9acTh BTopas oT 5 aBrycra 2000 r. N 117-@3 (¢ m3MeHeHHAMHI
u nonoiHenussmMu) // Cobpanne 3akoHomarenbeTBa Poccuiickont deneparuu. 1998. Ne 31 ct. 3824,
CoOpanue 3akonoaarenbcTBa Pocentickoit denepartuu. 2000. Ne 32 cr. 3340.
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3aKOHOAAaTCIbCTBOM O HajJOorax M C60an, 3da HAPYLWCHHUEC KOTOPOro mnpeayCcMoOTpCHa
HaJIoroBas, aAIMUHHUCTPATHBHAA WKW YIOJOBHAsA OTBETCTBCHHOCTD.

III. KYPOPTHBIM CBOP B CHCTEME HAJIOI'OB 1 CBOPOB
POCCUMICKOM ®EJEPAILIUA

CornacHo nonoxkeHusiM ct. 3 HK P®, B koTopoii 3akperieHpl neXoqHbe 0a-
30Bbl€ NPUHLUIBI HajmorooOnoxeHus B Poccuiickoit denepannu, HUKTO HE 00s3aH
OIJIaYMBaTh HaJNOTU U cOophl, He mpeaycMoTpeHHbie HK P® nubo ycranoBieHHble
B MHOM mnopsizike, yeM 310 omnpeaeneHo HK P®. Orciona caenyer, uto it000il Buj
00s13aTeIBHOrO MJIaTeka — HaJOr WK cOop — JobKeH ObITh npeaycmorpen HK PO
U BXOJIUTh B CUCTEMY HAJIOTOB U cO0poB P® Ha COOTBETCTBYIOLIEM YPOBHE IIyTEM 3a-
kpemienus B cT. cT. 13, 14, 15 HK P® cootBercTBeHHO. B CBsi3u ¢ 3TMM BO3HUKAaET
BOTIPOC O 3aKOHHOCTH M 00OCHOBAHHOCTHU BBEJCHHS KypOpTHOTO cOopa n HeoOXoau-
MOCTH €T0 BKIIIOUEHHUS B CUCTEMY HAJIOTOB U cOopoB PD.

Tak, B HAy4HOH cpelie 10 CUX MOp BEIYTCS TUCKYCCHU OTHOCHTEIBHO 000C-
HOBaHHOCTH ¥ HEOOXOAMMOCTH BKITIOUCHHSI B «CHCTEMY HaJIoroB M cOopoB PDy» Bceit
COBOKYITHOCTHU UMeroIIMXcs Ha cerofHs coopos (Vasil'eva, 2017: 70-78).

Amnanus cT. c1. 13, 14, 15 HK P® noka3siBaeT, 4To KypOpTHBIH cOOp Ha CETO-
JHSIIHUAN €Hb HE BXOJAUT B CUCTEMY HajoroB M cobopoB PO Ha denepanbHOM, peru-
OHAJIBHOM U MecTHOM ypoBHsxX 1 HK P® He npenycMoTpeH.

B coorBerctBuu ¢ 4. 2 cr. 1 ®3 Ne 214-P3 kypopTHbIil cOOp OTHOCUTCS
K MECTHBIM HaJIoTaMm u cOOpaM B CHITy TOTO, YTO BBOJUTCS Ha TEPPUTOPHSIX MYHHIIH-
MaJIBHBIX 00pa30BaHUN OPraHOB MECTHOTO CAMOYIPaBJIEHUS, BXOJAIINX B TEPPUTO-
pUIO IIPOBEACHHUS DKCIEpUMEHTA. B TO ke Bpems, uCXoas u3 npeanucanui cr. 5 O3
Ne 214-®3, M0oxHO cenaTh BEIBOJ O TOM, YTO KYPOPTHBIM cOOp OTHOCHUTCS K PETHO-
HQJIBHBIM, B CHJIy TOTO, YTO YCTAHABJIMBAETCSI COOTBETCTBYIOIINM 3aKOHOM CyOBEKTa
P® u noxoabl OT ero NOCTYMJIEHUs MEPEUUCISIOTCS B OFOIXKET COOTBETCTBYOILETO
cyonekTa PO.

Kak Bugum, Bompoc mpaBoBOil MpHUPOJIbI JAHHOTO BHJA cOopa OCTaeTcs OT-
KPBITBIM U HE Pa3pelIeHHBbIM Ha 3aKOHOJATEeIbHOM ypoBHE. B cBoro odepens, @3
Ne 214-®3 He paet onpejesieHNe KaTETOPUU «KYpPOPTHBI cOOp», OHAKO, UCXOAS U3
cmbiciia @3 Ne 214-P3, MoXHO paccMaTpuBaTh KypOPTHBIM cOOp B KQ4eCTBE IJIATHI
3a MOJIb30BaHHE KYypPOPTHOM MH(PACTPYKTYypOol, KOTOpas OyIeT B3UMAThCS B LENAX
(UHAHCOBOTO 00ECTIeYeHUs] MPOECKTUPOBAHMS, CTPOUTEIILCTBA, PEKOHCTPYKIIUH, CO-
JepKaHus, 01aroycTpoicTBa U peMOHTa 00BEKTOB ATON HHPPACTPYKTYPHI.

EavHOro MHEHHsS OTHOCUTENIBHO NPABOBOW IPUPOIBI U CYHIHOCTH JaHHOTO
IUIaTeXa, a TAKXKE €ro MeCTa B CcTeMe Hajoros U coopos P® cpenu 3akoHopaTenei,
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NpaBOTOJIKOBATeNeH’ U TIPaBONPUMEHHTENEH, a TaKkKe HAyYHOro COOOIIECTBA Ha Ce-
ronusmHAid aeHp HeT (Babich, 2016:96-105; Vasil'eva, 2016; Dzhanzhugazova,
2018: 99—-113; Evsikova, Zhigulina, 2016: 137-139; Ryakhovskii, 2015: 83—-86).

Tak, onupasce Ha nonoxxeHus cT. 8 HK PD, MOXHO BbIIEIUTH Clleayromue
MIPU3HAKK KATETOPUHM «HAJIOTH»: 005S3aTeIbHOCTh;, WHAMBHIyalbHAs O€3BO3ME3/I-
HOCTB; TUTaTeX B (POpPME OTUYKIIEHUS OTPEICIICHHBIX JEHEKHBIX CPEICTB MM WX Ya-
CTH (ICHEXHbIE CPEACTBA / UX YACThb HAXOJUTCA B COOCTBEHHOCTH, XO3SHCTBEHHOM
BEJICHUH, OTNIEPATUBHOM YINPABICHHUN); MPOU3BOAUTCA (PU3NUECKUMU U IOPUAHYECKU-
MU JIUIAMH; 1eJIeBas HANpPaBICHHOCTh — OOECHeUeHue JesATeIbHOCTH rocydapcTBa
Y MYHULMIAJIbHBIX 00pa30BaHUA.

Bwmecre ¢ Tem Ta ke ct. 8§ HK P® no3BosseT BbLACTUTh COBOKYITHOCTH MpPH-
3HAKOB TaKOM KaTeropuu, Kak «cOOpbI», a IMEHHO: 0053aTe/IbHOCTD; IJIaTeIbIIUKaMu
BBICTYIAIOT KaK (PU3UYECKHe, TaK U IOPUANIECKUE JINIA; [IeIeBasi HAapaBIeHHOCTh —
OIljIaTa COBEPLICHHUS B M10JIb3Y IUIATEIBIINKOB ONPEAEICHHbBIX OPUINYECKH 3HAUUMBIX
JNEUCTBUH TOCYJapCTBEHHBIX OPraHOB, OPraHOB MECTHOIO CaMOYIIPABIEHUS, HWHBIX
YIOJIHOMOYEHHBIX OPraHOB M JTOJDKHOCTHBIX JIMI (HAlIpUMeEp, NPEIOCTAaBICHHUE OIIpe-
JIETICHHOTO TIpaBa WU BbIJada pa3pelleHus WU JUIEH3HH); OCYIECTBICHNE HEKOTO-
pPBIX BUAOB MPEINPUHUMATENBCKON NEATENIbHOCTH Ha OIpPENIEICHHON TEeppUTOPHH,
B IIpeJiesiax KOTOPOH yCTaHOBIIEH cOOp.

Pa3BuBas KOHCTUTYLIMOHHOE MOHATHE «HAJIOTH U cOOpBI», KOHCTUTYLIMOHHBII
Cyn B IloctanoBnenuu ot 11.11.97 r. Ne 16-I1 yka3zan Ha Takue npu3HaKy HaJIOTOBO-
ro (¢uckanpbHOro) IUiarexa, Kak OCyIIeCTBIIIeMas Ha OCHOBE 00s3aTeIbHOCTH, 0e3-
BO3BPATHOCTH, MHIMBHYaJbHON O€3BO3ME3IHOCTH JCHEXHas (opMa OTUYXKIEHHS
COOCTBEHHOCTH, OCHOBaHHAsl Ha TPeOOBaHMIX 3aKOHA, MMEIOIIAs Iebl0 obecreue-
HUE pacxXoJOB MyOJMYHOM BIACTH, KOTOpas HANPABISIETCS B COOTBETCTBYIOIIUE
OO PKETHBIC WIIH BHEOIOPKETHBIC (DOHIIBI.

Bmecte ¢ Tem criennUIHBIN 1IETIEBOM XapaKTep HE SIBISIETCS 0COOCHHOCTHIO
HAJIOTOB, HO M HE MCKIIIOYAETCS B HEKOTOPHIX ciyyasx (4To oTmeuyaeT U KoHcTUTy-
umoHHbI CyJ B CBOMX pEIICHMAX), OJHAKO XapaKTepeH M TakuX 00s3aTeNbHBIX
IaTexei, Kak cOOpbl M MOILIUHBI, KOTOpbIE HampaBieHbl Ha TO, YTOOBI MOKPHITh
omnpeeNieHHbIE U3/IEPKKH YUPEXKICHUS WIH OpPTraHa, B CBS3HU C OCYILECTBICHUEM JIesi-
TEJIBHOCTH KOTOPOT'O MPOU3BOATCS YKa3aHHBIE BBIIUIATHI, a TAK)KE CIICHUAIbHBIN HH-
Tepec, KOTOPBIN, KaK MPaBWIO, CBSI3aH C MPEAOCTABICHUEM OINPEAEICHHON YCIyrd
WIA COBEPIICHHUS ONPENEJICHHOTO NEHCTBUS IMyOJIMYHO-TIPABOBOTO Xapakrepa (Kak
NpPaBWIO — TMONUIMHA), a TaKXe C MPEIOCTABICHHEM KaKuX-THOO TpaB ydacTus

3 Iocranosnenne Koncturynmornoro Cymna P® or 17.07.1998 N 22-I1 «Ilo meny o mpoBepke
koHCcTUTyIMOHHOCTH [loctanoBnennit [IpaBurenscTBa Poccuiickoit @enepannu oT 26 ceHTIOPs
1995 roma N 962 “O B3uMaHWM IUTaTHl C BIAACTBIEB WIH IOJH30BATEIEH aBTOMOOMIBHOTO
TPAHCIOPTA, MEPEBO3SIIIEr0 THKEIOBECHBIC I'PY3bl, IPU MPOE3/e 10 aBTOMOOHIIBHBIM JIOpOTaM
obmero monp3oBanus’» // Cobpanue 3akoHomatenscTBa Poccuiickoit @eneparuun. 1998, Ne 30.
Cr. 3800.
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Y UCIOJb30BaHUS MaTepUAbHBIX WM HEMaTepHAJIbHBIX OOBEKTOB (KaK MpPaBUIO —
cbop). B nanHoM cMbiciie cOOphI U MOIUIMHBI TAKXKE OTHOCSATCS K MHIAMBUAYaIbHBIM
IaaTexaMm, a MX OCO3HaBaeMasl IUIATENbLUIMKOM BO3ME3HOCTH BBIPAYKAETCS JIHIIIb
B ONpeJIeIeHHON CBA3KM MEKIy COOTBETCTBYIOMIMM TLIATEKOM U yciyroit’. Mexoms u3
BBILIEU3IIOKEHHOTO, TUIATEXK, B3MMAeMbl KaK «IJlaTa 3a MOJb30BAHME KYypPOPTHOM
UHPPACTPYKTYPOID», HIIN «KypOPTHBII cOOp», IO CBOEH MPaBOBOM MPHUPOJE ABIIETCS
cOopoMm, T.e. UMEET HEHAJIOTOBBIM XapakTep, HO, 3TO HE 03HAYAET, YTO JaHHBIN IUIa-
TeX, KypopTHBI cOop, HE noibkeH mpexaycmaTpuBatbes HK P® u He nomxkeH Bxo-
JUTh B CUCTeMY HasloroB u cOopoB Poccuiickoit denepanuu.

Kak pa3 Hao0opoT, miarex, B3MMaeMblil Kak «Iuiata 3a Mojb30BaHUe KypopT-
HOM HMH(QPaACTPYKTYypoil», WIN «KYypOPTHBIA cOOp», MO CBOEH NpPaBOBOM MHpUpoe
U XapaKTepUCTUKaM OOJbIIE COOTBETCTBYET MOHATHUIO «HAJIOT», YeM «cOop», MO-
CKOJIBKY HOCHUT 0O0s3aTeNbHBIA XapakTep, 00eCreYnBaeTCsl TOCYIapCTBEHHBIM IpH-
HY)KICHHEM, TIOCTYIaeT B COOTBETCTBYIOmUN DOHI pa3BUTHA KypOpTHOW HH(Ppa-
CTPYKTYPBI, CPEACTBA KOTOPOTO JIOJKHBI OBITh HAIPaBJIEHbI HA 0OecreueHne coep-
KaHUS, PEMOHTA, PEKOHCTPYKIMH, CTPOUTENBCTBA U 0J1aroycTpoiicTBa 0OBEKTOB Ky-
POPTHOM MHPPACTPYKTYPHI, T.€. SIBISETCS HAJIOTOM M MMEET HAJIOTOBBIH Xapakrtep,
a 3Ha4yuT JoJkeH npeaycmarpusatbes HK PO u Bxoauts B cucteMy Hanoros u c6o-
poB P® Ha pernonanbHOM JIMOO MECTHOM YpOBHE.

B TO xe Bpemsi aHaJIM3 COOTBETCTBYIOIIMX 3aKOHOB CyOBeKTOB Poccuiickoit
®denepalyy MOKa3bIBAET, UTO JIaXK€ HA PETHOHAIBHOM YpOBHE MOJIXOJA K HOpPMAaTHUB-
HOMY IPaBOBOMY OIPEAEICHHUIO JAHHOTO IUIaTeXa, a TakkKe MOPSAKY ero MCUucie-
HUS, YIUIAThl M MIPUBJIEYEHUS] K OTBETCTBEHHOCTH 3a HapyIIEHUE 3aKOHO/ATENbCTBA B
cdepe KypopTHOTO cOOpa, BeChMa HEOTHO3HAYCH.

Tak, ecm 3akoHoMm Pecry6mmku Kpeim ot 30.11.2017 . Ne 435-3PK/2017
«O BBeJIGHNH KypopTHOTO cOopa»” u 3akoHoM KpacHomapckoro kpas ot 27.11.2017 1.
Ne 3690-K3 «O BBenenun kypopTHoro coopa Ha Tepputopun KpacHomapckoro kpast 1
BHeceHUH u3MeHeHul B 3akoH KpacHomapckoro kpas “O0 agMUHHCTPATHBHBIX Mpa-
BOHApYyLIEHUAX »® MPeIyCMOTPEHO BBEIEHHE «KYPOPTHOIO cOOpa», TO 3aKOHOM AJ-
taiickoro kpas ot 01.11. 2017 r. Ne 76-3C «O BBeaeHUHU IIATHI 32 MOJIb30BAHUE KY-
popTHOit uHdpacTpykTypoii B AsTaiickoM kpae»’ u 3axkoHoM CTaBPONOILCKOTO Kpas

4 ITocranosnenne Koncrurynuonnoro Cymga P® or 11.11.1997 N 16-I1 «Ilo meny o mpoBepke
KoHcTUTyHHOHHOCTH cTaTbu 11.1 3akona Poccuiickoit ®enepanun or 1 ampens 1993 rona
«O T'ocynapcrBenHoli rpanune Poccuiickoit @enepanmn» B penakuuu ot 19 utons 1997 rona» //
Cobpanue 3axoHoxatenbcTBa Poceuiickoit @enepannu. 1997. Ne 46 ct. 5339.

> 3akon PecnyGmuku Kpeimv ot 30 HOs6ps 2017 roga Ne 435-3PK/2017 «O BBeJeHUH KypOPTHOTO
coopay // CIIC Koncynbrantllmoc.

3akon KpacHomapckoro kpas ot 27 Hos6ps 2017 roga Ne 3690-K3 «O BBeicHMH KYpOPTHOTO
cbopa Ha Tepputopun KpacHomapckoro kpas M BHECEHHH M3MeHeHUH B 3akoH KpacHomapckoro
kpas “O06 agMuHUCTpaTUBHBIX NpaBoHapymeHusx ' » // CIIC Koncynprartllmioc.

7 3akoH Anraiickoro kpasg ot 1 Hoa6psa 2017 roma Ne 76-3C «O BBeJEeHMH IIATHI 3a MOJIL30BAHHE
KypopTHO# nH(ppacTpykTypoii B Anrtaiickom kpae» // CIIC Koncymprantlliroc.
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ot 08.12.2017 r. Ne 130-k3 «O HEKOTOPBIX BOIMpPOCAX MPOBEIACHUS IKCIEPUMEHTA I10
Pa3sBUTHIO KyPOPTHOH MH(pPAcTPyKTyphl B CTaBPONOILCKOM Kpae»® mpeaycMOTpeHo
MPOBEICHUE <«OKCIIEPUMEHTa TI0 Pa3BUTHIO KYPOPTHOH HHMPACTPYKTYph» MyTeM
B3MMAaHUs «IUIATHI 32 TIOJb30BaHNWE KYPOPTHON WHQPACTPYKTYpOW», UTO, UCXOMS 3
aranm3a mojoxeHnit O3 Ne 214-D3, aBisieTCS OJHUM 1 TEM JKeE.

Bmecre ¢ TeM @3 Ne 214-D3 Takke HE CONEPKUT YETKUX YKa3aHUW U paszb-
SICHEHUI OTHOCHTEJIBHO MECTa KypOpTHOTO cOOpa B CHCTEME HAIOroB U cOopoB PD,
a TOJIbKO mpeaycmaTpuBaet, uyto B Pecnybnuke Kpoim, Kpacnonapckom, Anraiickom
n CTaBpoOIOJIbCKOM KpasiX B paMKaxX MNpPOBEACHHS HKCIEPUMEHTA IO Pa3BUTHIO KY-
pOpTHOW MH(PACTPYKTYpPHI, a TAKKe C 1eJIbI0 00ecreyeHsl BOCCTAHOBICHUS U CTa-
OWJILHOTO Pa3BUTHUS CAHATOPHO-KYPOPTHOM U TypUCTUYECKOU C(epbl, CO3AaHUS eIU-
HOTO TYPUCTHYECKOTO MPOCTPAHCTBA U OLIEHKHU ero 3(h(PEeKTUBHOCTU B COOTBETCTBY-
FOLINX MYHUIIUMAJIBHBIX 00pa30BaHMAX, BKIIOUEHHBIX B TEPPUTOPHUIO SKCIICPUMEHTA,
OyZeT B3UMaThCsl KYpOPTHBIM cOOp — T.€. IIaTa 3a MoJIb30BaHNe KypopTHOM nH(ppa-
cTpykTypoit. Takum o6pazom, cam D3 Ne 214-D3 umeHyeT KypOpTHBIA cOOp «ILIa-
TOI» 0€3 a[peCHOTO YKa3aHHs Ha €r0 MECTO B CHCTEME HAJIOTOB U cO0poB PD.

Crnenyer OTMETUTh, YTO HE OIpPEIENIET MECTO KypOpTHOTO cbopa B CUCTEME
HajioroB u c6opoB P® u mosicuutenpHas 3anucka Kk npoekty ®3 Ne214-D3, conep-
’kaias ccbUlkd Ha To, yTo [Ipoekt @3 Ne 214-®3 pa3paboTaH BO UCHOJIHEHUE IIe-
peuns nopydyenuit Ilpesmnenra Poccuiickoit ®@eneparuu ot 19 centsiops 2016 .
Ne TIp-1817I'C no utoram 3acenanus [Ipesuamyma [ocynapcrBenHoro cosetra Poc-
cuiickoit denepauuu 26 asrycta 2016 r. u HanpasiieH Ha (OPMHPOBAHHE €IUHOTO
TYPUCTHYECKOTO MPOCTPAHCTBA B LIENAX CO3JaHUS HEOOXOIUMBIX YCIOBHH JJISI BOC-
CTAaHOBJICHUSI W CTAOWJIBHOTO DPAa3BUTHS CAHATOPHO-KYPOPTHOW M TYPHCTHYECKOM
cdepsl mytem nipoBeaerHus ¢ 1 saBapst 2018 . mo 31 nexadbps 2018 r. sxcnepumMeHTa
10 BBEJICHUIO IJIATHI 3a TMOJB30BAaHUE KYpPOPTHOH MH(ppacTpykTypoil B PecmyOmmke
Kpeim, Anraiickom, Kpacnomapckom u CraBpomnonbckoM kpasix. [Ipeamonaraercs,
YTO B XOJI¢ dKCIepUMEHTa OyIyT YYUTHIBATHCS MECTHBIE OCOOEHHOCTU KYpOPTHOU U
TYPUCTHUECKON Ccdep Ha COOTBETCTBYIOLIUX TEPPUTOPHUSAX IyTEM arpoOMpOBaHUS
pa3IMYHBIX MEXaHU3MOB B3UMaHUs KypopTHOro cOopa. B pesynbraTe skcrnepuMmeHTa
OyZeT MPUHSATO pelleHUue PacCIpOCTPAHUTH JYUIIUI OMBIT IJIs MPUMEHEHHUS Ha BCeil
Tepputopun Poccuiickoii deaepanuu 1160 0TKA3aThCS OT €ro BHEJAPEHHUS' .

OpmHaKo B CHITY TOTO, YTO MPEABIAYIIHA 3aKOHONPOEKT O BBEIEHUU KyPOPTHOTO
cbopa, a TouHee, MOACHUTEIbHAS 3aNHCKA K 3aKOHOMPOEKTY, NPeAyCMaTPUBAIIH, YTO

8 3akon CraBpononbckoro kpas ot 8 gexadps 2017 roga Ne 130-k3 «O HEKOTOPBIX BOMPOCAX TIPO-
BEICHHUS SKCIIEPHMEHTA 10 Pa3BUTHIO KypOPTHOH MH(ppacTpykTypsl B CTaBpOMOIBCKOM Kpaey //
CIIC KoncynpranTtllmoc.

° TlosicHUTEMbHAS 3aUCKA K TIPOekTy Demepanbroro 3akoHa «O MPOBEIECHUH SKCIIEPUMENTA TI0 Pa3-
BUTHIO KYpPOPTHOH MH(pacTpykTypsl B Pecrrybmmke Kpeim, Anraiickom kpae, KpacHomapckom kpae
u CraBpornionbckoMm kpae» // CoOpanue 3akoHOoAatenbcTBa Poccmiickoit @eaeparmmu. 2017. Ne 31
(Yacrtu I-11), ct. 4763.
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KYpOPTHBII cOOp mpeacTaBisieT co0ON «HEHAJOrOBBIN IIATEX», MHOTUE MPAaBOIMPHU-
MEHUTEJIM Cero/IHs OIMOOYHO YKa3bIBAIOT HA TO, YTO KYPOPTHBIM cOOp HE sBISETCS
HAJIOTOBBIM IUIATEKOM M HE UMEET HAJOTOBYI0 npuposy (Babich, 2016:100), uto, mo
HalIeMy MHEHUIO, TIPEJICTABISIETCS HE COBCEM IMPABIIILHBIM M 000CHOBaHHBIM. MOXK-
HO TIPEINOJOXKUTh, YTO KYpOPTHBIM cOOp HMEeT HaJOrOBYID MPHUPOIY
Y TIPU3HAKA ¥ OCOOCHHOCTH HAJIOTOBOTO IUIATEXKa, OJHAKO OMIMOOYHO HE BKIIFOUEH
B CHUCTEMY HAJIOroB H cO0poB PD B yclnoBHsAX MPOBEICHUS HKCIEPHUMEHTA, T.€. Bpe-
MeHHo. [lo Tex nop, noka KypopTHslii cOop He Oyaet npeaycmorpeH HK PO u ne Oy-
JET BXOOUTh B cHucTeMy HaioroB u cOopoB Poccuiickoii denepauuu, oH, B CUILy
MPUHLIMIIOB HANIOroo00keHus, npeaycMoTpeHHbix cT. 3 HK P®, ne Oyner sBasThCS
o0s3aTenbHBIM K yIjiaTe Ha Tepputopuu PO u cooTBeTCTBYIOIUX CYyOBEeKTOB PO.
Hcxons u3 BBINIEU3I0KEHHOTO, MOYKHO ClIelaTh BBIBOJ O HEOOXOIHMMOCTH BKIIIOYE-
HUSI KypopTHOTO cOopa B CUCTEMY HaJIOroB U cOopoB P®D myrem BHECEHHs] COOTBET-
ctBytoiux n3Mmenennid B HK PO u @3 Ne 214-03.

IV. IPOBJIEMbI HOPMATHUBHOI'O IPABOBOI'O PEI'YJINPOBAHMUSA
CUCTEMBI PET'TOHAJIBHBIX 1 MECTHBIX HAJIOTI'OB U CBOPOB
(HA IPUMEPE PECITYBJIUK BEJIAPYCb, MOJITOBA, Y3BEKUCTAH
N YKPAUHBI)

B pamkax JaHHOTO HCCIIENOBaHMUS HAyYHBIA U IPAKTUIECKUI MHTEPEC BBI3BIBACT
M3y4eHHe OIbITa 3apyOeKHBIX CTPaH, B YaCTHOCTH, Ommkailmmx coceneit Poccuiickoit
denepalyii, IMEIOIIUX BEChMa ITOX0XKUE TMPABOBBIE U HAJIOTOBBIE CUCTEMBI, OOIINiA Hc-
TOPUYECKUH ITyTh Pa3BUTUSL, KYJIbTYpPHbIE U HALIMOHAIBHBIE TPAAULIUH, MEHTAIUTET.

Tax, ct. 9 Hanorosoro koxekca Pecnyonmku benapych npsMo mipexycmatpu-
BAET, YTO KyPOPTHBIH cOOp OTHOCUTCS K MECTHBIM HajoraM U cbopam, cie10BaTeNb-
HO, BXOJIUT B CUCTEMY HaJIOroB U coopos Pecrybnuku benapycs.

KypoptaeiM cOopom B Pecnybnuke benapych obnaraercss HaxoxaeHue (usu-
YECKOro JIMLA B COOTBETCTBYIOIIUX CAHATOPHO-KYPOPTHBIX U O3J0POBUTEIILHBIX Opra-
HU3ALMUAX,  KOTOpbIE  pACIOJIOKEHbl  HAa  TEPPUTOPUU  AJAMUHHUCTPATUBHO-
TeppUTOpUaIbHbIX eauHuL. IIpu sTOoM 6a3za KypopTHOro cOopa ycTaHaBIMBAETCs, HC-
XOZIsl U3 CTOMMOCTH IIyTEBKH B CAHATOPHO-KYPOPTHYIO M O3OPOBUTEIIBLHYIO OpPraHHU3a-
IIMIO0, a CTaBKa KypOpTHOro cOOpa onpeessieTcs BUJOM CaHaTOPHO-KypPOPTHOM U 03710~
POBUTEIBHON OpraHu3alluM, OJHAKO He MokeT mnpeBblmath 3%. Takum oGpasom,
B PecnyOuuke benapych yrmiara KypopTHOro cOopa NpOM3BOJHUTCS IIyT€M BHECEHHUS
CyMM cOOpa CaHaTOPHO-KYPOPTHBIM WM O310POBUTEIBHBIM OPraHU3ALUsIM, KOTOPbIE
OCYHIECTBIISIIOT IIPHEM COOTBETCTBYIOLIMX IUIATEXKEN U NEPEUUCIIIOT UX B OIODKET 110
22-r0 4mciIa Mecsa, CIeAYIOMEro 3a HCTEKIIMM HaJIOrOBbIM HeproioM ',

10 Hanorosslit xozexc Pecrybmiku Benapych (00mast dacts) ot 19 nekadps 2002 r. Ne 166-3 (¢ usMeHeHUAMU
U JIOTIOJIHEHUSIMH); (ocoOeHHas 4acth) oT 29 nekadpst 2009 r. Ne 71-3 (¢ M3MEHEHHUSIMH U JIOTIOJTHEHHUSIMH)
[Onexrponnsiii pecype]. URL: http://www.nalog.gov.by/rt/TAX _CODE_RU/ (nara o6panienust: 31.05.2018).
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Hasorosslii konekc PecnyOnuku MomioBa mpenycMaTpuBaeT, YTO KypopT-
HBI c60p BXOJUT B CUCTEMY MECTHBIX HAJOrOB 1 c6opoB' .

Taxk, cyObekTamMu 00J0%KeHUsT KypopTHEIM cOopoMm B Pecry6nuke Mongosa
SBIISIFOTCS. IOPUANYECKHE WM (U3UUECKUE JIUIA, 3apETUCTPHUPOBAHHBIE B KAa4eCTBE
IpeanpUHUMATENIell U OKa3bIBAIOIINE YCIIYTH, CBA3aHHBIE C OTIBIXOM H JICUYCHHEM,
00BEKTOM O0JIOKEHHS KypPOPTHBIM COOpOM SIBIISIIOTCS ITYTE€BKH JUIS OT/bIXa M Jieue-
HUs, a 0a30i HAIOrOOOIOXKEHUS SIBISETCS OXOJ OT MPOJAXH MYTEBOK JUIS OTJIbIXA
U JiedyeHus 1o cTaBke 1% exeKBapTaJbHO A0 MOCIEIHEro JHS MECSIA, CICIYHOLIEro
3a oT4eTHBIM KBapTajoM (Anzhela Sekrieru, Liliya Dragomir-Rotaru, Andrei Petroya,
2015: 38-40).

B To0 xe Bpemsa 3akoHom ATO I'aray3us «O MeCTHBIX U cOOpax» B NepeyeHb
BHOBb BBEJCHHBIX MECTHBIX HAJIOrOB U COOpOB Ha TeppuUTOpUHU ['aray3uu B COOTBET-
cTBuH ¢ 3akoHOM «OO0 OCHOBaxX HaJOTOBOM CHCTEMBD» BXOIUT TOCTHMHUYHBIA cOOp.
ITpu sToM cOop ymnaunBaeTcs (PU3NYECKMMHU M IOPHIUYECKUMH JIUIIAMHU, KOTOPHIE
SBIISIIOTCSI COOCTBEHHUKAMH TOCTHHHUIL, a TAK)KE IPYTUX MOMEIIECHUH, IpeI0CTaBICH-
HBIX TI0J] TOCTHHHUIIBI, 32 KOJIMYECTBO MPEIOCTABICHHBIX KOMKO-CYTOK B TOJ M TOCTHU-
HUYHBIX TIOMEILICHUH, apeHIOBAHHBIX IMOJA O(HC, 32 HMCKIIOYCHHEM HAXOMISIIHXCS
B OXPaHHOM 30HE aBTOMOOMJIBHBIX JOPOT, 110 YCTaHOBJIEHHOW CTaBKE, KOTOpas oIpe-
JIeNIAeTCs B 3aBUCUMOCTH OT YPOBHSI TOCTHHHULIBI B IPOLEHTaX OT MUHUMAJIbHOM 3a-
paboOTHOM MIIaThl 3a MPEAOCTaBICHHHBIE KOMKO-CYTKU: a) B TOCTMHULAX 1-TO ypOBHS
u Boiie — 4%; 0) B rocTuHULAX 2-10 U 3-10 YpoBHS — 2%; B) B TOCTUHHLIAX 4-TO
ypOBHS 1 0e3ypoBHEBBIX — 1%.

Bwmecte ¢ Tem roctuHHUHBI cOOp B ['aray3um MCUUCIAETCS M YIUTAYUBACTCS
Ha OCHOBAaHUH OTYETa O pabOTe TOCTUHHMIIBI, KOTOPBIH MMOJIAETCS B HAJIOTOBBIE OPraHbl
B COCTaBE KBAPTANBHOH OYyXranTepcKoil OTYETHOCTH 2.

Crnenyer OTMETUTH, YTO B COOTBETCTBHHM ¢ YKazoMm IIpesunenrta PecryGnuku
V36exucran ot 2 gexadps 2016 roga Ne VII-4861 «O mepax mo oGecredeHn o yeKo-
PEHHOTO pa3sBUTHs TYpPUCTMYECKOH oTpaciau Pecry6nuku Y36ekucramy»'®, B mensax
co3aHUs ONaronpUsTHBIX 3KOHOMHYECKHX U OPraHM3alMOHHO-TPABOBBIX YCIOBUI
JUISI. MHTEHCUBHOTO PAa3BUTHS TypuU3Ma KaK CTPaTerMuecKOd OTpaciu 3KOHOMHKHU
CTpaHbl, HauboJjee MOJHOrO U 3(P(HEKTUBHOIO UCHOIB30BAHUS OTPOMHOIO TYPHUCTH-
YECKOro MOTEHLHUaNa PErMOHOB, KapAMHAJIBLHOTO COBEPUICHCTBOBAHUS YIPABIICHUS

' HayoroBblit Kogekc PecniyOonmku MomoBa ot 24 ampenst 1997 roxa Ne 1163-XI111 (¢ u3meHeHH-
SSIMH M JIONOJHEHMSIMH 10 cocTtosiHnio Ha 21.09.2017 1.) [Onexrtponnsiii pecypc]. URL:
http://online.zakon.kz/Document/?doc_id=30398075#pos=0;0 (nara obpauienus: 31.05.2018).
123akon ATO Taraysus «O MecTHbIX Hajorax u cbopax» or 22 asrycra 1997r. Ne 23-XX/I
[Omextponnbiii  pecypc]. URL: http://www.vestigagauzii.md/images/Arhiv._ PDF/EKSPRES-
KANON (nmara obpamenus: 31.05.2018).

13 Vkas IpesupenTa PeciyGnnku V36exuctan ot 2 nexadpsa 2016 roga Ne YI1-4861 «O mepax 1o
00€CIIEYeHNI0 YCKOPEHHOTO PAa3BUTHUSl TYPUCTHYECKOW oTpacin PecmyOnuku VY30ekucTan».
«Haponnoe ciioBoy», 7 aexadbpst 2016 r. «CobpaHue 3akoHOIaTeNbCTBA PecyOnuku Y30eKucTan»,
12 nexabps 2016 1., N 49, ct. 558.
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TYPUCTHUECKOM OTpaciiblo, CO3/aHUs U MPOJABHKEHUS Ha MHPOBBIE PBHIHKUA HAIHO-
HaJbHOTO TYPUCTHUECKOIO MPOIYKTA, POPMHUPOBAHUS MOJIOKUTEILHOTO UMHIXKA Y 3-
Oexucrana B chepe typusma Kabuaerom MunmnctpoB Y30ekuctana yreepxkaeHo [lo-
noxenne «O mopsaKe B3UMaHUS TyPHUCTUYECKOTO (TOCTMHHUYHOTO) cOOpa Ha TeppH-
Topuu Pecrybnuku Y30eknucTan», B COOTBETCTBUU C KOTOPHIM TYPUCTHUECKUHN (TOC-
TUHUYHBIA) cOOp — 3TO cOOp, B3UMaeMblii C WHOCTPAHHBIX TPakIaH W JHIl 0e3
Ipa)<IaHCTBA, HE MMEIOIIMX ITOCTOSHHOIO MECTa >KUTENbCTBA Ha TeppuTopuu Pec-
nyOnuku Y30ekucraH, B pazmepe 10 mpoueHToB OT pa3Mepa MUHUMAaJIbHOU 3apaboT-
HOM TUIaThl 3a KaXKIbIH JIEHb MX MPOKMBAHUS B MECTE pa3MelIeHHs. 3a HEMOIHbIN
JIeHb IPOKMBAHUS TYPUCTUYECKHUIM (TOCTUHUYHBII) cOOp B3UMaeTcs Kak 3a MOJHbIN
nenb. K cpencrBam pasMenieHUs OTHOCATCS TOCTHUHMIIBI, TypHUCTUYECKuEe O0a3bl U
KOMIUIEKCHI, TOMa ¥ 30HbI OT/IbIXa, TAHCUOHATHI, KEMIIMHIY, MOTEJIU, HAIIHOHAIbHbBIE
TOCTEBBIE J0Ma, IOPTOBBIE M MAJATOYHBIC JIareps,, CAHATOPUU U Ipyrue oOBEKTHI, B
KOTOPBIX OKa3bIBAKOTCSI TOCTHHUYHBIE YCIYTH — YCIYTH [0 BPEMEHHOMY MPOKHBA-
HUIO, a TAK)K€ Ha3eMHBII TPaHCHOPT, MPeoOPa30BaHHBIN MOJI CPEACTBA Pa3MEIICHUS
s Houstera ',

Tak, Kk 0COOEHHOCTSIM TOCYJTAPCTBEHHOTO PETYIIMPOBAHHS PHIHKA TypUCTHYE-
CKHX yCIyr Y30eKucTaHa B KPU3UCHBIN MEPHOJ MHOTHE YUECHbIE B 3TOU CTpaHe OTHO-
CAT OTKa3 OT CIEUHUANbHBIX IJIaTeXKeH A NpeanpusaTuil TypuUCTHYECKON cdepsl, 3a
HCKIIIOYEHUEM TypUCTHUecKoro cobopa B pasmepe 1 nommapa CILIA, xoTtopsiid
HampaBlsieTcs Ha HyXnbl HammonanbHOW kommanun Y30ektypusm (Tashev,
Suyunova Z., Suyunova F., 2017: 302-305).

OpHaKko TYpUCTHYECKHH (TOCTHMHUYHBIN) cOOp B COOTBETCTBUHU C IJIaBOM 3
«Cucrema HaJIOTOB | JIPYTrUX 00s3aTenbHBIX» HamoroBoro xomekca PecryOommkn V3-
OCKHCTaH B CUCTEMY HAJIOTOB M IPYTUX 00sM3aTeNbHBIX TUIaTeXel Pecybmukn Y30e-
KMCTAH HE BXOIHUT .

B cooTserctBum ¢ HamoroBeiM komekcom Ykpammbl'® cucrema Hamoros
1 cO0poB YKpaumHbl COCTOUT U3 OOILEroCyJapCTBEHHBIX U MECTHBIX HAJOTOB U COO-
poB. B cBoto ouepesb, K MECTHBIM OTHOCHTCS TOJIBKO 2 HAJIora: HaJIOT HAa UMYIIECTBO

! Tocranosnenne KaGunera Mununctpos PecyGnukn V36exuctan «O Mepax Ho JaibHEHIIEH
ToJ/IepKKe U pa3BuThio cepsl TypusMa B Pecriyonike Y36ekucran» ot 15 mapra 2017 r. Ne 137.
(CobOpanue 3akoHOmaTenbcTBa PecnyOmuku Y30ekuctan, 2017 1., No 11, ct. 165, Ne 23, crt. 478;
HanmonaneHas 6a3a JaHHBIX 3aKOHOAaTe bCTBa, 12.10.2017 1., Ne 09/17/810/0095, 07.11.2017 r.,
Ne 09/17/894/0219).

15 Hanorosbiii konekc Pecniynuku Y36exucran (yTBepxkieH 3akoHoM PecryOnuku Y306ekucTa
ot 25 nmekabps 2007 roga Ne 3PVY-136) (c u3MEHEHHSIMH W JOTIOJHEHHSIMH 10 COCTOSHUIO Ha
18.04.2018 r.). URL: http://online.zakon.kz/Document/?doc_id=30421027#pos=0;0 (mata oGpa-
menwnst: 31.05.2018).

16 Hamoroseiii xonexc Ykpannsl; Bepxosnas Pana Yxpaunsr, Konekc Vkpaunsr; 3axon; Konekc
or 02.12.2010 r. Ne 2755-VI (c wm3MmeHeHmsMH u jgonoiHeHusmu). Availiable at: URL:
http://zakon0.rada.gov.ua/laws/show/2755-17/pageS (nara obpamenus: 31.05.2018).
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W eIWHBIA HAJor, a Takke 2 cOopa: cOop 3a mMecra JAjsl MapKOBKH TPAHCIOPTHBIX
CPEICTB U TYPUCTHYECKHIA COOP.

Tak, Typuctudeckuii c6op cran B3uMmarthes Ha Ykpaune ¢ 2011 r. Opnnaxo,
KaK YKa3bIBalOT HCCIIEIOBATEIH, BBEJCHHE HOBBIX BHJIOB HAJIOTOB U COOPOB HE JaJI0
BO3MOYKHOCTH CYIIECTBEHHO MOBJHUATh HA YBEJIMUCHHE HAJIOTOBBIX IMOCTYILJICHUM.
Cpenu OCHOBHBIX TPOOJIEM, MPEMATCTBYIOIIUX YKPEIUICHUIO (DUHAHCOBOW OCHOBBI
MECTHBIX OIO/PKETOB, BBIJICIISIOTCS TaKUe, KaK: KOJJIM3HU B ()OPMHUPOBAHUH CYyOBEKT-
HOTO COCTaBa ILUIATEJIBIIMKOB HAJOrOB U COOPOB, OTCYTCTBUE YETKO C(HOPMHPOBAH-
HOW 0a3bl HAJIOTOOOJIOXKEHHUs, OOJBIIOE KOJUYECTBO HAJOTOBBIX JIBIOT, OTCYTCTBUE
YeTKO C(HOPMHPOBAHHOTO MEXaHU3Ma YIUIAThl U CIIOKHOCTh aJIMUHUCTPHUPOBAHUS OT-
JIeNTbHBIX BUZOB HAJIOTOB U COOPOB, B YaCTHOCTH TYPUCTHUYECKOTO cOOpa.

Kpome Toro, TpaHcopmaius CUCTEMBI HaJOrOB M COOPOB HE BCEraa Mo3BO-
JseT cTaOMIM3UPOBATh HAJIOTOBBIE MPABOOTHOIICHMS, YITYYIIHTh WHBECTUIIMOHHBIN
KJIUMAT B TOCYAApCTBE U MOBBICUTH €TO MO3UIMH B PEUTHHIE JIETKOCTH YIUIATHl HAJO-
roB u cbopoB Paying Taxes, KOTOpPBI BBICTYIAET COCTABHOW YaCThIO PEUTHHTA JIeT-
KocTu BeneHus Om3Heca Doing Business. Hao60poT, 3To MOXeT co3/1aTh TOTIOTHH-
TEJIbHBIE MTPOOJIEMBI (HalpUMep, YCI0KHEHHE BOCIPUATHS M TIOHMMAaHUS HAJIOTOBOTO
3aKOHOJATEIbCTBA HAJIOTOIUIATENBIIMKAMU), U PEIICHHs KOTOPBIX MpEeJararoTcs
TaKue Mepbl, KaKk ()OPMUPOBAHUE COLMAIBHO CIIPABEIUIMBON HAJIOTOBOH CHCTEMBI,
a TaKKe YCWICHHE €€ JCICHTPaIH3aliy, T.€. MOBBIINICHUEe (PUHAHCOBOW CaMOCTOS-
TeIbHOCTH MecTHBIX opranoB BiacTtu (Krykhovskaya, Vatseba, 2015: 163—166). I1Ipu
9TOM aKIICHT JIEIAeTCsl UMEHHO Ha COBEPIICHCTBOBAHUE CHCTEMBI MECTHBIX HAJIOTOB
1 cOOpOB B paMKax peOopMHpPOBaHMS CHCTEMBI HAIOTOB M cO0poB B 1esioM (Prostebi,
2016:589-593).

0O.B. IIpokonummua u H.B. KozyOoBa yka3pBaroT Ha 3HAYMMOCTh TYPHCTH-
YeCKON OTpaciy AJIsi HAMOHAIBHOM SKOHOMHKH B II€JIOM, a TakXe Ha HEeoOXOau-
MOCTh JajbHEUIIel pa3paboTKH M peaan3aluy TOCYAapCTBEHHBIX MPOTpaMM pa3BHU-
TUSI TypU3Ma, YTO, B PAMKax pEIICHHsI HAYYHBIX 3a/a4, BBIJIBUTACT HA TIEPBBIN TUIAH
BBISIBIICHHE PETHOHAIBHBIX M MECTHBIX MPoOJIeM U (hOPMUPOBAHUE MTPOTPAMM Pa3BH-
THUSI TYpU3Ma Ha PETUOHAIBHOM YPOBHE C YY4ETOM MECTHBIX OCOOEHHOCTEH M MOTped-
HOCTEH, CBSI3aHHBIX, B TOM YHUCJIE C Pa3BUTHEM COOTBETCTBYIOLIEH KypOPTHON HH-
¢dpactpykrypsl (Prokopishina, Kozubova, 2012:184-190).

B cBoro ouepenp, JI.C. Tpumak BeICKa3bIBaeT OINpeeiEHHbIE COMHEHUSI OT-
HOCHTEJIBHO I1eJIeCO00pPa3HOCTH BBEACHUS TYPHUCTHYECKOro cOopa u ero 3pQeKTHB-
HOTO BJIMSIHHUS Ha (DOPMHUPOBAHUE TOXOMHON 0a3bl MECTHBIX OIOJIKETOB, IMOCKOJBKY
€ro BBEJICHHE 0OOCHOBAHHO U 3(PPEKTUBHO UCKIIOYUTEIHHO B MECTHOCTSIX, MOJIB3Y-
IOLIUXCS CIIPOCOM Yy TypUCTOB. O0bscH:s 3Ty Tenaenuuto, JI.C. Tpumak ykassiBaeT
Ha MHOTOYHCIICHHBIC HEJIOCTATKU B CHCTEME MECTHBIX HAJOroB U COOPOB B ILIEJIOM,
CpelH KOTOPBIX: HE3HAUMTENbHAs (UCKAIbHAS W PETYIHPYIOMAas POJb MECTHBIX
HAJIOTOB ¥ COOpOB, OTPaHUYEHHBIA KPYr IOJIHOMOYMN OPraHOB MECTHOTO Camo-
yhpaBiieHUsI B cepe YCTAHOBJICHUS MECTHOTO HAJIOTOOOJIOKEHHS, HE3aHHTEPECO-
BaHHOCTh MECTHBIX OpPTaHOB BJACTH B JIOMOJHUTEIHHOM IPHUBICYCHUH CPEICTB OT

396 ONHAHCOBOE ITPABO B POCCUH U 3APYBEXHBIX CTPAHAX



Elena V. Evsikova. RUDN Journal of Law. 2018. 22 (3), 385405

yIJIaThl MECTHBIX HAJIOrOB M COOpOB, a TAK)K€ HECOBEPLUECHHBIH MEXaHU3M YIUIAThI
MECTHBIX HAJIOTOB U COOPOB. B cHily 3TOr0 OCHOBHBIMH HAIIPaBJICHUSMU COBEPIIEH-
CTBOBAHHS CUCTEMBI MECTHBIX HAJIOTOB M COOPOB HA3bIBAIOTCS: Pa3BUTHE MEXaHH3MA
aQIMUHHACTPUPOBAHKSI MECTHBIX HAJIOTOB M COOPOB, pacCIIMPEHNE MECTHON HAJIOTOBOM
0a3bl 32 CYET YMEHBIIICHUSI MAaCIITA00B YKIIOHEHHS OT HAJIOT000JI0KEHUS, OCYIIEeCTB-
JICHWE ONTHMHU3AIMM HAJIOTOBBIX JIBTOT, OOHOBIIGHHE IIPABOBOW peraMEHTAINN
YIUTaThl MECTHBIX HaJIOTOB 1 cOopoB (Trishak, 2014:85-87).

B.A. CrykaneHko OTMEYaeT, YTO MECTHbIE HAJOI'M M COOpBI SBISIOTCS BaXK-
HOM COCTaBJISIONIECH YaCThIO HAJIOTOBOM CHCTEMBI CTpaHbl, OJIHAKO, YUUTHIBAs peasluu
CErOAHSIIHEr0 JTHS, IPU OCYIIECTBICHUU HAJOroBod pedopMbl 0c0OOE BHUMaHUE
ClIelyeT yAEIsATh IPAaBOBOMY PETrYIHPOBAHUIO MECTHBIX HAJIOTOB U COOPOB, MOCKOJIb-
Ky OHH SIBJISIFOTCSI OCHOBHBIM (PMHAHCOBBIM HCTOYHUKOM (DOPMUPOBAHUS OIOIKETOB
MECTHOTO CaMOYIPABJICHUS, & 3HAUCHHE MECTHBIX OI0/PKETOB ONPEAEISIETCS TEM, YTO
(uHAHCUpPOBaHKE NTPOU3BOICTBEHHON U COLMANBHON HHAPACTPYKTYPHI, B TOM YHCIIE
CaHAaTOPHO-KYPOPTHOH, KOMMYHAJIbHO-OBITOBOTO OOCITY>KUBAaHHA U T.J., OCYIIECTBIIS-
eTCcs MPEUMYILECTBEHHO Yepe3 OpraHbl MECTHOTO CAaMOYIIPaBJIeHHUs, KOTOpPbIE B 00JIb-
IIMHCTBE Cly4aeB (DaKTUYECKH HE HMMEIOT peallbHO CaMOCTOSTENIFHOTO OOJIKEeTa,
a cJeloBaTelIbHO, 1 HE UMEIOT B CBOEM PacCHOPSHKEHHUU BO3MOXKHOCTH 3(P(HEKTUBHO
OCYILECTBIATH TaKoro poja nonHomouus (Stukalenko, 2013:238-240).

AHanu3upysl pe3yJbTaThl MPOBENEHUS HAJOroBoM pedopMbl Ha YKpawHe,
[I.M. boposuxk, b.C. I'y3ap, H.B. Jluca, I.B. [lonumryk oTMe4aroT, 4TO BCJIEICTBUE
HAJIOroBOM peopMBbl U3 BCEX MECTHBIX COOPOB, KOTOPbhIE B3UMAIUCh HA TEPPUTOPUH
VYKpauHbl, OCTaJIUCh TOJIBKO COOp 3a MecTa Uil MapKOBKM TPAHCHOPTHBIX CPE/ICTB
U TypucTtrueckuii coop. OmHaKo 0TMEHa OOJIBITMHCTBA MECTHBIX COOPOB CYIIIECTBEH-
HO ociabmia (pUCKabHBIE W PETYIUPYIONIHEe OCOOSHHOCTH yKa3aHHBIX HAJIOTOBBIX
¢dopM, B CHITy YEro C IIeTbI0 COBEPIIEHCTBOBAHMS JEHCTBYIOMIEH CHCTEMbI YILIATHI
MECTHBIX COOPOB TpeaaraeTcs pacIiiupUTh MOJTHOMOYHUS OPraHOB MECTHOTO CaMo-
ynpaBjeHHs: OTHOCUTEIbHO BBEJACHHS HOBBIX BHJIOB MECTHBIX COOPOB U MX aJMHHU-
ctpupoBanus (Borovik, Guzar, Lisa, Polishchuk, 2015: 123-125).

Kak Bugnm, KypopTHBIN (TOCTUHUYHBIN/TYPUCTUUECKUIT) cOOp SIBIISETCS BaXK-
HBIM 3JIEMEHTOM CHUCTEMbI MECTHBIX HAJIOTOB U cOopoB benopyccuu, [Marayzun, Mo:-
JIOBbI, Y30eKuCTaHa, YKpauHbl U CIY>KUT BaXXHBIM HCTOYHUKOM JOXOJOB MECTHOTO
Oro/KeTa, KOTOPBIA, COOTBETCTBEHHO, HCIIONB3YeTCS Ha HYXIbl MECTHOTO Camo-
yIpaBJIeHUs, B TOM YUCIIC U HA Pa3BUTHE CaHATOPHO-KYPOPTHOH M TYypUCTUYECKOMH

UHPPACTPYKTYPHI.

V. BBEJEHUE KYPOPTHOI'O CEOPA B POCCUMCKOM ®EJIEPAIIAN:
OIIBIT 1 NTEPCIIEKTHUBbI

HaHOMHI/IM, qT0 KypOpTHBIﬁ C60p YKE ABJIAJICA YaCTbIO CHUCTCMbI HAJIOTOB

u coopoB PD. Tak, ¢ 1 suBapst 1992 r. Berynun B cuiny 3akoH PCOCP ot 12.12.1991
Ne 2018-1 «O xypoptHOM cOope ¢ puznueckux auiy (najnee — 3akoH «O KypOpTHOM
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c6ope ¢ (pu3MUecKUX IUI»)'’, KOTOPKIl PeryIMpoBal OTHOIIEHHS MO YIiaTe KypopT-
HOTO cOopa Ha TeppuTopun Poccutickoit @eaepanuu o 1 suBaps 2004 r.

Crnenyer oTMeTuTh, 9T0 3akoH «O KypopTHOM cOope ¢ (pU3MUecKux JHIDy
MpeIyCcMaTpUBANI, YTO KYPOPTHBIH COOp YIUTAYMBAETCS IO MECTYy BPEMEHHOTO IPO-
KUBaHUS PUINIESCKUX JIUI], KOTOPbIE TIPUOBIBATIN B KYPOPTHBIE MECTHOCTH, TIEPEUEHB
KOTOpPBIX ycTa"aBimBaics lIpasurensctBoMm Poccuiickont @enepannu, B pa3Mepe He
6omnee 5% OT yCTaHOBJIEHHOTO 3aKOHOM pa3Mepa MHHUMAJIBHOW MECSYHOI OILIaThI
tpyaa (MPOT) B Poccuiickoit ®enepauuu. [Ipu 3TOM KOHKpETHBII pa3Mep CTaBKU
KypopTHOTrOo cOopa ycraHasnuBajics BepxoBHeiM CoBeTOM pecnyOJIMKH B COCTaBe
Poccuiickoit denepaunn, CoBeTOM HapOAHBIX ACMYTATOB Kpas, 00JIACTU WM aBTO-
HOMHOT'O OKpYra, Ha TEppPUTOPUU KOTOPOTO0 HAXOAATCS KypOPTHbIE MeCTHOCTH. On-
HAKO B KQ4e€CTBE HAJIOIOBBIX areHTOB, KOTOpPbIE ObLIM 00sI3aHbl UCUUCIATH, YACPKU-
BaTh M MEPEUUCIATh KypOPTHBIA cOOp B COOTBETCTBYIOIIMI MECTHBIN OFOIKET, BBI-
CTyIAJIM NMPUHUMAIOIINE U Pa3MEIIAIONINe OTABIXAIUX aJMUHUCTPAL[MH TOCTUHUL]
Y UHBIX YYPEXKIEHUI TOCTUHUYHOIO TUIA; KBAPTUPHO-IIOCPEAHUYECKUE OPraHU3aLuU
IpY HANpaBIE€HUM JHI (KpOME NPUOBIBIIMX MO IYTEBKAM TYPUCTHYECKO-
HKCKYPCHOHHBIX MPEINPUATHIA U OpraHu3anuii) Ha MOCEIeHHE B JoMa (KBapTHPHI)
rpaxaad. [Ipu 3ToM KypOpTHBIM cOOp ymjaauuBajcs B MOMEHT PErHCTpAllMd OTIbI-
XaIoLUX, a IPU NMEPEMEHE TaKUM IUIATENBIIUKOM MECTa MPOKUBAHUS B Ipeeax Ky-
POPTHOM MECTHOCTH MOBTOPHOM yriaTe cOOp He MOAseKall.

B 10 *e BpeMs OT omaTel KypOpTHOTO cOOpa O0CBOOOXKIAIKCh: JIETH B BO3-
pacte 10 16 5eT; UHBAJIUIBI U COMPOBOXKAAIOIINE UX JIMIA; JIMIA, NPUOBIBIINE 110
IyT€BKaM U KypCOBKaM B CAHATOPUH, JOMA OT/AbIXA, [TAHCUOHATHI, BKIIIOYasi TOPOIAKU
u 6a3bl OTIBIXA; JIMIA, MPHUOBIBIINE B KypOPTHBIE MECTHOCTH B CIIY)KEOHYIO KOMaH-
TMPOBKY, HA y4e0y M MOCTOSHHOE MECTO KHMTEJIbCTBA; JIMIIA, CIeIyOIe MO TIaHo-
BBIM TYPHCTHYECKHMM MapuIpyTaM TYPHUCTHUYECKO-IKCKYPCHOHHBIX MPEAIpUATUI
U OpraHu3alyil, a TaKKe COBEPIIAIOIINE IMyTEIIECTBUS 110 MapIIPYTHBIM KHUKKAM;
MYXYHMHBI B Bo3pacTe oT 60 JIeT U cTapiie, )KeHIIUHbBI B BO3pacTe OT 55 JeT u crap-
e; JeTH, PUE3KAIOIINE K POAUTENAM YKa3aHHOTO BO3pacTa.

Kpowme Toro, nuiia, KOTOpble OCTAHABIUBAIKNCH B JOMax (KBapTUpax) rpakJaH
0e3 HampaBleHUS] KBAPTUPHO-TIOCPETHUUECKUX OpPraHM3allMii, a Takke Jula (Kpome
COBEpUIAIOIINX IYyTEIIECTBUS MO MAapUIPYTHBIM KHW)KKaM), KOTOpbIE MPOXKUBAIU
B MTAJIATKaX, aBTOMAIIMHAX U TOMY ITOI00HOM, JTOJKHBI OBIIIM CaMOCTOSITEIBHO YIUIa-
TUTh KYPOPTHBIA cOOp B COOTBETCTBYIOIIHA OIOJKET HE MO3THEE YeM B 3-X-THEBHBIN
CPOK €O JHS MPHUOBITHS ITyTEM MEPEUUCICHHS IEHEKHBIX CPEACTB uepe3 OaHKOBCKHUE
YUPEXKICHUS WIH B IOCENKOBBIE, cebckre COBEThI HAPOIHBIX JIEMYTAaTOB, O YEM Jie-
Jlanach OTMETKA B JOMOBBIX KHUIaxX MM KapTOUYKax MPOMHUCKH C YKa3aHUEM HOMeEpa
KBUTAHLIMU U JIaThl yIJIAThl, TOCKOJBbKY KYPOPTHBII cOOp B3UMAJCS MO KBUTAHIUSIM

17 3akon PCOCP ot 12.12.1991 N 2018-1 «O KypopTHOM ¢OOpE ¢ PUIMIECKUX UL [INEKTPOH-
He1ii pecypc]. URL: http://www.consultant.ru/document/cons doc LAW 178 (mata oOparienus:
31.05.2018).
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YCTaHOBJICHHOTO 00paslia, a cyMMa CpeICTB KypOpTHOro coopa 3ayuciisiiach B COOT-
BETCTBYIOIIUN OIOJKET B MOpsijike, onpeaensieMoM 3akoHoM P® Ne 2118-1 u apyru-
MU 3aKOHOJATEJIbHBIMH aKTaMU. B TOM ciydae, eciiu miaTeibIiuK 0CBOOOXKIAICS OT
yIUTaThl KYpOPTHOTO cOOpa, B JJOMOBBIX KHUTAX I KapTOYKaX MPOIMHUCKH JeJanach
COOTBETCTBYIOIIAs 3alMCh 00 3TOM C yKa3aHHWEM HOMEpa W WHBIX PEKBH3UTOB JOKY-
MEHTa, TTOATBEPKIAIONIETO €ro MPaBo Ha JIbTOTY.

Crnenyer OTMETHTB, YTO KypOPTHBIH cOOp MOT BBOJAUTHCS PAaOHHBIMU U TO-
POJICKMMH OpraHaMiu rocyJapCTBEHHOW BJIACTH, HA TEPPUTOPUU KOTOPHIX HAXOAUTCS
KypOpTHasi MECTHOCTb, & CyMMbI HAJIOTOBBIX IUIaTEXKEH 3a4UCISINCh B palilOHHBIE U
ropoJcKue OrKEeThl. B cenbCkoil MECTHOCTH CyMMBI HaJOTOBBIX IUIATEXKEH paBHbBI-
MU JIOJISIMU 3aYUCIISITUCH B OI0O/DKETHI CEJIbCKUX HACEJIEHHBIX IMyHKTOB, MMOCEJIKOB, I'0-
pPOZIOB pallOHHOTO MOJYMHEHHUSI U PalOHOB, KpaeB U 00JIacTel, HA TEPPUTOPUH KOTO-
PBIX HAXOWUJIACh KYPOPTHAsI MECTHOCTb.

Kak moxa3piBaeT MpakTHKa W HUMEIOLIUICS OINbIT, YTOOBI yKa3aHHbBIN Mexa-
HU3M 2] QexTuBHO 3apaboTaln, HEOOXOAMMO COYETaHHWE CKOOPIAMHHPOBAHHBIX JICH-
CTBHH Ha (elepasbHOM, PETHOHAIFHOM M MECTHOM YPOBHSX B 4YacTHU Pa3pabOTKH
U peanuzanuu (enepanbHbIX, PETHOHANBHBIX M MECTHBIX HOPMATHUBHBIX ITPABOBBIX
aKTOB, 00ECIIEUNBAIOIIUX JIEATEIbHOCTh COOTBETCTBYIOLIMX OPTraHOB M CIIYKO0, IPexkK-
Jie BCEro HaJOroBOM CIyXObl, UYTO B MTOTE MO3BOJIUT COOpATh CPENICTBA OT YILIAThI
KypOPTHOTO cOOpa B COOTBETCTBYIOIIMHN OI0O/DKET U HANPaBUTh UX HA pa3BUTHE CaHa-
TOPHO-KYPOPTHON UHPPACTPYKTYPHI.

Kak ykazano B noscuutenbHol 3anucke k [lpoexty @3 Ne 214-®3, nporHo-
3UpyeMbIe JTOXObl OT BBEJCHHS KypOPTHOTO cOOpa pacCUUTHIBAIOTCS UCXOs U3 00-
IETO TYPUCTHUYECKOTO MOTOKA (32 MCKIIOYEHHUEM KaTeropuil JIbITOTHUKOB), CPEIHETrO
KOJIMYECTBA JTHEH, KOTOPBIE TIPOBOIAT TpakIaHe Ha TEPPUTOPUH KypopToB (14 mHeir),
cTaBKH KypopTHOTO cbopa 50 py0. 3a cyTku. Tak, cyMMapHBIi ypOBEHb IOCTYTUICHUI
B iepuon ¢ 2018 r. mo 2022 r. mpu craBke B 50 py6. B CTaBpomoILCKOM Kpae, 1o
MMEIOLIUMCS TIPOTHO3aM, JOJDKEH mnpeBbicuTh 2,02 miupn pyO., B KpacHomapckom
kpae — 8,3 mupa py6., B Pecniy6muke Kpsim — 16,4 mupy py6. '%.

Ha cerognsmnuii genp craBka 50 py0. B CYTKM NpPEIyCMOTpPEHA TOJBKO
B CTaBpomnosibCKOM Kpae, B AniTaiickoM Kpae oHa cocrtaBiseT 30 py0. B CyTKH, a B
PecniyOnuke Kpeim u KpacHomapckom kpae — 10 py6. B cyTtku. OfgHako naxe npu
TaKMX MHUHHMAaJbHBIX CTaBKaxX MPEIOJaraloTcs 3HAUYUTEIbHBIE 00bEMBI MOCTYILIC-
HUH B TIEPUOJT TIPOBEICHHS SKCIIEPUMEHTA 0 Pa3BUTHIO KYpPOPTHOW MHMPACTPYKTY-
pot ¢ 2018 mo 2022 rr., 4TO PHU TPAMOTHOM, KAYECTBEHHOM, MPABUILHO OPraHU30-
BaHHOM, 0OOCHOBAHHOM, KaK C HAyYHOM, TaK M C MPAKTUYHOW TOUKU 3PEHHsI, TOIXO0-
i€ TIO3BOJIUT OTPEMOHTHUPOBATh, OTPECTABPHPOBATH, IIOCTPOUTH, BOCCTAHOBUTH, OJia-

18 Mosicanrensras 3anmcka K npoekty MenepansHoro 3akona «O TPOBEIECHUH SKCIIEPUMEHTA TI0
pa3BUTHIO KypopTHO# MH(}pacTpykTypsl B Pecniyonuke Kpeim, Anratickom kpae, KpacHomapckom
kpae u CTaBpomnoiabCKOM Kpaey [DnekTpoHHbiii pecypc]. URL: http://asozd2c.duma.gov.ru (gara
obpamenus: 31.05.2018).
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TOYCTPOUTH OOBEKThl CaHATOPHO-KYPOPTHOM U TYPUCTUUYECKON MHPPACTPYKTYphI Ha
BXOJIALINX B AKCIIEPUMEHT TEPPUTOPUSIX.

VI. BAK/IFIOYEHHUE

Taxum 00pa3zom, MpoLECC COBEPLICHCTBOBAHUS CUCTEMBl HAJIOrOB U cOOPOB
Poccuiickoit ®enepanuu ABisieTcs JUISIIIAMCS, M KaKIBIM 3Tall €ro pa3BUTHS OTBEYa-
eT TeM TpeOOBaHMSIM, KOTOpPbIE CTAaBUT HOBBIM YpOBEHb Pa3BUTHs OOILECTBA U roCy-
JlapcTBa B LIEJIOM. B KOHEYHOM HMTOre 3TO ONpenensaeTcs NPUOPUTETAMH YIKOHOMUYE-
CKOTO Pa3BUTHS M PELICHUS MPoOJeM B3aUMOICHUCTBHUS CYOBEKTOB XO3SHCTBOBAHHS
C TOCYAApCTBEHHBIMUA OPraHAMH.

B 10 ke Bpems crnefyeT yuYuThIBaTh OCHOBHBIE MOJIOKEHUSI CHHEPTETUKH, KO-
TOPBIMH YTBEPXKAAeTCs cieayromas (opmysa: CIOKHOOPTAaHU30BAHHBIM CHCTEMaM
HeJb3s HaBsI3aTh MyTU MX Pa3BUTHUs, MOCKOJIbKY caMa MJles HaCUJIbCTBEHHOTO YIpaB-
JIeHUsI yKa3aHHbIMU CHCTEMaMU MOXET 3HAYMTEIbHO 3aTOPMO3UTh HMX Ppa3BHUTHE.
A poib rocyaapctsa B MPOLIECCE PETYIUPOBAHUS OOIIECTBEHHBIX OTHOIICHUH C MO-
3ULMI CUHEPreTUYECKOIO MOAX0Aa TOJKHA OCHOBBIBATHCS HE HA BJIACTHOM BO3JACH-
CTBUM CYOBEKTa yNnpaBJieHHs Ha OOBEKT YIPaBIICHHUS, @ HA B3aUMOACHCTBUN CyObEeKTa
1 00BEKTa B COLMANBHBIX cucTeMax. [Ipu 3TOM OTHOIIEHHS B3aUMOJEHCTBUS HOCST
AQHTUPHTPONHUMHBIA (T. €. MPOTHUBOCTOSAIIMK pa3pyuieHusM) 3¢ ¢ekT, Toraa Kak He-
paBHbIE OTHOILIEHUS BIACTU U MOJYMHEHHUS TOJIBKO YCHUJIMBAIOT TEHIICHIIUU K Pa3py-
mennro (Mechetina, 2014:69).

C y4eTOM H3JI0)KEHHOI0 rOCyIapCTBY KakK INIABHOMY YYaCTHHMKY HAJIOTOBBIX
MPABOOTHOUIEHUN CIEAYET CTPEMUTHCS K TaKOW MOJETU OTHOILEHUH C IUIaTesbIIU-
KaMu KypopTHoro c6opa, Ipu KOTOpoil nocienHue camu OyayT 100pOBOJIBHO YIUIa-
YUBaTh YCTAHOBJIEHHBIE CYMMbI KypOPTHOrO cOOopa B COOTBETCTBYIOIIMHA OHOIKET
B3aMEH 3a IMOJIb30BAaHUE PA3BUTON M KAuyeCTBEHHOM 0a30il OOBEKTOB CaHATOPHO-
KYpPOPTHOH cephl ¢ MolyueHueM NoApOOHON U JOCTOBEPHOM HH(OpMALIUK O TOM, Ha
YTO MIYT CPEACTBA OT YIUIAThl KypOPTHOTO cOopa.

Takum oOpa3oM, 1Mo HalIeMy MHEHHIO, BBEJCHHE KypOPTHOTO cOOpa Ha Tep-
puropuu Pecriy6nmku Kpbim u psga apyrux cyowsexktoB PO, npu yciioBuM mpaBuiib-
HOW OpraHU3aINy €ro B3uMaHus, A depeHInpoBaHHOTO ONPEIETICHUS €T0 pa3Mepa,
CHITPAET BaYKHYIO POJIb B CO3/]JaHUU COBPEMEHHBIX CAHATOPHO-KYPOPTHBIX U TyPUCTHU-
yeckux 00bekToB Poccuiickoit deaepanun, coOXxpaHeHHH, BOCCTAHOBICHUM U Pa3BU-
TUU KypOpTOB U Typu3ma. OgHaKo 3To TpeOyeT KauyeCTBEHHON M IpaMOTHOI HOpMa-
TUBHOM IMpPaBOBOM perlaMEeHTalH, MPEKIEe BCEro B YAaCTH BHECEHUS W3MEHEHUH
u gonosHeHuit B HK PO u @3 Ne 214-D3 u 3akperuieHuss KypopTHOro cbopa B Kaue-
CTBE OJIHOT'O U3 MECTHBIX HAJIOrOB U cOOPOB, BXOASIINX B CUCTEMY HAJIOTOB U COOpPOB
Poccwuiickoit denepanum.

OpHaKko Ha CErOAHAIIHUI E€Hb CHTYyalusl TAKOBA, YTO KypOPTHBIA cOOp «1e-
(aKTO» OTHOCST K HEHAJIOTOBBIM ILIATEXaM, COOTBETCTBEHHO, CKJIAIBIBAIOIIUICS MTPH
€ro BBEJCHWU MEXAaHU3M aJMHUHUCTPUPOBAHHUSA, KOHTPOJS U NPUBJIEYEHUS K OTBET-
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CTBEHHOCTH SIBJISICTCS TOXKE HEHAIOrOBbIM. 1109TOMy Ha paKkTUKE BO3ZHUKAET MHOMXKE-
CTBO BOIIPOCOB OTHOCHUTEJIBHO TOT0, KTO OyA€T aAMUHUCTPUPOBATh KypOPTHBIl cOOp,
OCYILECTBIATh KOHTPOJIb 34 €70 UCUNUCICHUEM U YIUIATOM, IPUBJIEKATh K OTBETCTBEH-
HocTH. [Ioka maHHBIE BOIPOCHI OCTAKOTCS HE 10 KOHIA YPETyJIUPOBAaHHBIMU HA 3aKO-
HOJATEIbHOM YpPOBHE, CYIIECTBYET HEOOXOIMMOCTh JETATbHONH M KayeCTBEHHOMH
HayYHOM M MPAaKTUYECKOH NpopabOTKM YKa3aHHBIX MEXaHHU3MOB, YTO II03BOJIUT
B JajbHeileM MakcuMalbHO 3((GEKTUBHO Pealn30BaTh LENU U BINOIHUTH 3aJauu
peryaupoBaHus IPaBOOTHOIIEHUH B cepe B3UMAHUA U YILIATbl KypOPTHOTO cOopa.
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Article is devoted to research problems of formation, development and improvement of system
of taxes and fees of the Russian Federation and also standard legal support and fixing of tax legal rela-
tionship at this sphere, the analysis of problems of reforming of system of taxes and fees of the Russian
Federation in the context of adoption of the Federal law of July 29, 2017 No. 214-FZ "About carrying
out an experiment on development of resort infrastructure in the Republic of Crimea, Altai region,
Krasnodar region and Stavropol region" is carried out.

The purpose of the present article is the research and the analysis of the current state and also
prospects and problems of reforming of system of taxes and fees of the Russian Federation in the con-
text of establishment, introduction, collection and transfer of resort collecting as a payment for use of
resort infrastructure, elaboration of specific proposals on improvements of standard and legal regulation
of tax legal relationship in the specified sphere.

For achievement of the designated research objective, the author carries out system statement
of doctrinal approaches to such legal phenomena as "the tax system of the Russian Federation" and "the
system of taxes and fees of the Russian Federation" on the basis of what existing are specified and own
formulations of the specified legal categories are developed. At the same time, on the basis of the car-
ried-out analysis of the existing tax law the place of resort collecting in the system of taxes and fees of
the Russian Federation according to its three-level structure is defined.

In this article, by means of a research of features of standard and legal regulation of system of
regional and local taxes and fees of the foreign countries, next to the Russian Federation (on the exam-
ple of Belarus, Kazakhstan, Moldova, Uzbekistan, Ukraine), the author carries out the analysis of vari-
ous approaches of legislators to a problem of standard and legal regulation and fixing resort (hotel; tour-
ist) collecting in the system of regional and local taxes and fees.
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During the conducted research the author comes to a conclusion about need of improvement of
tax legal relationship for the sphere of establishment and introduction of resort collecting, first of all,
definition and legislative fixing of the place of resort collecting in the system of taxes and fees of the
Russian Federation and also develops the offers regarding introduction of amendments to the existing
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PELEH3UA HA MOHOI'PA®UIO B.H. CA®OHOBA
«KOHCTUTYLMOHHOE NPABOTBOPYECTBO B AEATEJIbHOCTHU
BEPXOBHOI'O CYAA CLUA. UICTOPUKO-NMPABOBOE
NCCNEOOBAHUE»

M.: MNpocnekT, 2018. — 288 C.

M.B. HembIiTHHA

Poccuiickuii yHUBEpCUTET IpyxKOBI HAPOIOB
IOpunnveckuii HHCTUTYT
117198, Poccus, Mocksa, yn. Mukiyxo-Maxknaas, 0. 6

AHHoOTanus: B penensupyemoil MoHOrpadum paccMOTpeHBI MPoOJIeMbl MPaBOTBOPYECTBA,
peammzyemoro BepxosabmM cynom CIIA myrem TonkoBaHus (enepanbHoil Koncturymum. B mcropu-
YECKOM U TCOPETHYECKOM KOHTCKCTEC NMPEACTABJICHBI TCHACHINU Pa3BUTHUA aMCPHUKAHCKOI'O KOHCTUTY-
IOHANM3Ma, obmero u mpenenaeHtHoro npasa CIIIA. PaccMoTpeHEI mpaBoBEIe TO3MIMH cyneil Bep-
xoBHOro cyzna CIA u chopMupoBaBirecss Ha 3TOH OCHOBE CylneOHble NOKTpHHBL. B obmiem pycie
IIPaBOBOH MOJIUTHKA ¥ IpaBoBoif uaeonorun CIIA BBIABISETCS COOTHOIICHHE CyJeOHOTO KOHCEpBa-
TH3Ma 1 CyA€OHOT0 aKTUBH3MA.

Knrouesblie cioBa: Bepxosuslii cyn CIIA, Koncrutynus CIIIA, aMepuKaHCKUHA KOHCTUTY-
HOHAITU3M, CylIcOHOE MPaBOTBOPYECTBO, CYACOHBIN MPELEACHT, CycOHBI KOHCEPBATU3M, CYyICOHBIN
aKTHUBH3M

PaccmoTpenne aBTOpoM TeMbI KOHCTUTYLIMOHHOI'O MpaBoTBOpuecTBa Bep-
xoBHoro cyna CIIIA crneayer nmpu3HAaTh HE TOJIBKO aKTyaJbHbIM, HO U CBOEBPEMEH-
HBIM, B CWIIy psAla NpHYuH. Bo-nepevix, 0003HAYMIICS HOBBIN, XapaKTEPHU3YIOIIUICS
M3MEHEHUEM TOJXO0JI0B K IMOCTAHOBJICHUIO PEIICHUM U €Ile HE HUCCIIEeIOBAHHBIN B
POCCHICKON IOPUINYECKOW aMEPUKAaHUCTUKE dTal JIEATEIHHOCTH BBICIICH CyneOHON
uHctanu CHIA. Bo-emopuix, mpobneMa cyne0HOTO MPaBOTBOPUECTBA MPOIOIKACT
OCTaBaThCA OJHOW M3 JUCKYCCHOHHBIX B HAIlleM IPAaBOBEJICHHHU, YTO TPeOyeT Hero-
CPEJICTBEHHOI'0 OOpalleHHs K ONBITY CTPaH aHIJI0-aMEPUKAHCKON MPaBOBOI CEMBbH.
B-mpembux, IMEHHO B CT€Hax CyIOB (POPMHUPYIOTCS COBPEMEHHBIE MPABOBHIE JIOK-
TPHUHBI, TPEOYIOLIUE OCBOCHUS C MO3ULMNA HAYKU U MPAKTUKU. B-uemegepmoix, TBOP-
yeckui nmoaxon cyaeit BepxoBnoro cyga CHIA k cBoell KOHCTUTYLUH, MX IMOHMCK
[IyOUHHBIX TIPABOBBIX CMBICIOB B KPAaTKUX MPUHIMIAX, POPMYIax U KOHCTPYKLHUAX
9TOr0 JaBHO BCTYNHBIIETO B CHIYy JOKYMEHTa HEOE30CHOBATEIBHO MPUBJIEKAET BHU-
MaHHE POCCUICKHX IOPHCTOB, CIY)KUT CBOETO POJa MOAEIBIO I (OPMHPOBAHUS
JOKTPUHAIBHBIX IIOIXOI0B.
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Crpyktypy Monorpadguu B.H. CadoHoBa MOXHO MpHU3HATH 00OCHOBaHHOM
Y JIOTUYHOM, BIIOJIHE OTBEYAIOIICH LIEIH U 3a/1a4aM UCCIICIOBAHUSI.

B nepsoii enase aBTop xapakrepusyet npaBoByto cuctemy CIIIA, onpenensier
MecTo U posib Bepxosroro cyna CIIA B cucteMe rocy1apCcTBEHHBIX OPraHOB 3TOM
CTpaHbl, ONHCHIBAET OINPEEIISAIONIee BIUSHNE (elepaTUBHON CTPYKTYphl aMepUKaH-
CKOTO TOCY/ZapCTBa M MpaBa Ha XapakTep ACSITEILHOCTH W TOoJHOMOYHsS BepxoBHOTO
cyna CIIIA, ero mo3umuu mo KOHKpeTHbIM aenaM. OTMedaercsi 3HaUMMasi pojib KOH-
ctutyunonHoro koHtpoisisi B CLIA, mmpokuii 0XBaT UM AEATEIHHOCTH WHCTUTYTOB
rocyJapcTBa, IpeciieiyeMass UM KOHEUYHas LeJib, HAalpaBJCHHAS Ha IOJAJCPKAHUE
CTaOMIILHOCTH B aMEPUKAHCKOM OOIIIECTBE.

Bo emopoii enase paccmatpuBaroTCs TEOpeTHUECKUE MPOOJIeMbl CyneOHOM
JeSITeIbHOCTH, O0YCJIOBJICHHBIE OCOOCHHOCTSAMHU aMepukaHckoro mnpasa. B.H. Ca-
(hOHOB TOCTATOYHO TTYOOKO MPOaHATH3UPOBAT OCHOBHBIE PyHKIIMK BepxoBHOTO Cy-
na CIIA, obpaTtuB ocoboe BHUMaHHE Ha CHHTE3 TOJIKOBAaHMS U MIPABOTBOPUYECTBA KAK
OCHOBY €TO JIeATENIbHOCTH. BBI3pIBaeT MHTEpEC aBTOPCKOE BUACHHUE MPOOJIEMBI CY-
NeOHBIX TEXHOJIOTH, BBISBICHHAS UM IOPUAMKO-TEXHUYECKass YepTa aMepUKaHCKOTO
mporiecca B BUI€ 00OOCHOBaHMSI CyJeOHOTO PEIICHHUs 10 aHAJIOTHH TIpaBa, 4To 00y-
CJIOBJICHO POJIBIO CYJ€OHOTO MPEIe/ICHTa B CHCTEME HCTOYHHKOB TpaBa. 3aciryKUBa-
€T BHUMaHus npezactaBieHHas B MoHorpadguu B.H. CadoHoBa TpakToBKa CyneOHOIM
noktpunbl CLIA He TOMBKO KaK COBOKYIMHOCTH TPEIEICHTOB, HO M KaK METoJa Ipa-
BOBOT'O PETYJIHPOBaHUS, POPMHPYEMOTO C ONOPOI HA KOHCTHTYIIMOHHBIC TIPHHIUIIBI.
B aT0i1 raBe, uMeroIIeH NPenMyIIeCTBEHHO TEOPETHYECKYIO HAIPABICHHOCTh, aBTOP
paccmotpen psan nokTpuH BepxosHoro cyna CIA, 4To mO3BOIMIIO €My IPEAMETHBIM
0o0pa3oM, TO €CThb HNPUMEHUTEIFHO K PETYIMPOBAHUI0 KOHCTUTYLHMOHHO-TIPABOBBIX
OTHOIIIEHUH, TPOAHATU3UPOBATH NOAXOABI K TIpaBoTBOpUecTBY P. Ilo3nepa, P. IBop-
kuHa 1 A. Cxanuu.

Tpemvs enasa npeacTaBiIseT coboit 0000IICHIE aBTOPOM MPAKTUIECKON J1esi-
tenbHOCTH BepxoBHoro cyna CILIA mo n30paHHBIM HANpaBICHUSM, CPEAH KOTOPBIX:
pacoBble OTHOLICHWST W OOpb0a ¢ AMCKPUMHHAIMEH; COIMATbHO-DKOHOMHUYECKUE
npaBa; TaKk HAa3bIBAEMbIC HOBBIC MPaBay (MIPaliBECH, SBTAHA3MS H JP.). 3aCITyKUBAIOT
MPUCTAJIHLHOTO BHUMAHUA MPEJCTaBICHHbIE B MOHOTrpaduu no3uuu BepxosHoro cy-
na CIIA no npaBoBOMY peryJMpOBaHHIO KOHCTUTYLIMOHHBIX MPaB rPayKAaH Ha OCHO-
BE TOA/IepKaHus OajaHca YaCTHBIX M MTyOJIMYHBIX HHTEPECOB.

Jlnst pOCCHIICKOTO YHuTaTeNsi MHOTHE MPOOJIEMBI, OCBEIIaeMbIe aBTOPOM, BaXK-
HBI HE TOJIBKO B IIAHE PACIIMPEHUS KPYyro3opa, HO U B MPAKTHYECKOM OTHOIICHUH,
KaK OIIBIT Pa3BUTHS OAHOM M3 MPABOBBIX CHCTEM, OKa3bIBAIOIIMX ONPEIEICHHOE BIIU-
SIHUE Ha SBOJIIOLUIO COBPEMEHHOT'O POCCHUICKOTO MpaBa. JTO KacaeTcs: peryanpoBa-
HUSI OTHOLIECHUH COOCTBEHHOCTHU (M3BATUE 3€MJIM M MHOTO UMYIIECTBA B MYOJIUYHBIX
MHTepecax); cneuuUK peryaupoBaHUs HAJIOTOBBIX OTHOIIEHUI HA OCHOBE KOHCTHU-
TYLHUOHHBIX IPUHIHUIIOB, HpOTI/IBO,[[ef/'ICTBI/IH HOHHHCP'ICKOMY IIpOU3BOITY.

OueBugHoe moctouncTBo MoHorpaduu B.H. CadonoBa 3akirodyaercs B TOM,
YTO OHA OTpPa)KaeT HBOJIOLUIO MPABOTBOPUECKOM JAesTeabHOCTH BepxoBHoro cyna
CIIIA. ABTOp CripaBeNTUBO YTBEPKAACT, 4TO (POPMHUPOBAHKE TIPEICTABICHHUI 00 ame-
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PUKAHCKOM TIPaBOBOI CUCTEME, IJIe KOHCTUTYIIMOHHBIE TpelieeHThl Hauana XIX Beka
u OoJiee MO3HUE SBISIOTCS UCTOYHMKAMU JCHCTBYIOIIETO MpaBa, BOZMOMXHO TOJBKO
Ha MCTOPUKO-TIPABOBOM OCHOBE, KOTOpAsi CO3/IAET MOYBY Kak JJIsi (OPMHPOBAHUS CO-
BPEMEHHBIX TCHJICHIMI B TIPABOTBOPYECTBE W MPABONPUMEHEHHUH, TaK M JUIS MX aHa-
nu3a U 0000MIeHHsT CpelICTBAaMH TPaBOBOW HaykH. K HOCTOMHCTBaM pereH3upyemMoin
paboTHI clleayeT OTHECTH NMPUMEHEHHYI0 aBTOPOM METOOJIOTHIO, UCTIONH30BAHNE MM
MIEPHUO/IBI COLMOJIOTUIECKOTO U CTPYKTYPHO-(PYHKIIMOHATHFHOTO METOJIOB TPH aHAIIN3E
OCHOBHBIX HampaByieHHi aestensHocTH BepxoBHoro cyaa CIIIA B pa3Hble ncTopude-
CKHE TIEPHO/IBI.

Crnenyetr oOpaTuTh BHUMaHUE, YTO aBTOP MOHOTpauu KPUTHYECKU IPOaHa-
JIM3UPOBaA «0OJIEBbIE TOYKW» B WHTEPIPETANMOHHON W TPABOTBOPUYECKOUN JesATEIhb-
Hoctu Bepxosuoro cyna CIIIA, nanpaBieHHON Ha pelieHre MpodJieM COBPEMEHHOTO
obmectBa. Tak, aHaMM3UPYS CyeOHBIC IOCTAHOBJICHHUS Hadaia HOBOTO CTOJICTHS, aB-
TOp BBISIBJISCT TCHICHIIMIO BO3BpAICHUS K MPAaBOBOMY (hopMajn3My, TO €CTh OTKa3
OT PaCUIMPUTETHFHOTO TOJKOBaHMS KOHCTUTYIMU M OMoOpy Ha TEKCT, a HE Ha IeNu
TOJIKOBAHHS.

OpueHTUPOBATLCS HE TOJBKO B TEKCTE MOHOTpaduu, HO M B CIOXHOW IPO-
Onemarnke nestenbHocTH BepxoBHoro cyaa CIIIA, yuTaTento moMoxeT pa3padoTan-
HBII aBTOPOM TIPEIMETHBIN yKa3aTeb.

B.H. Cadonona B 1esioM BepHO XapaKTepu3yeT TaKue HalpaBJICHUS Pa3BUTHS
aMEpPUKAaHCKOW FOPUCIPYACHIINHN, KaK CyJAeOHBIH KOHCEPBATH3M U CYACOHBIH aKTH-
BH3M, TIOKa3bIBa€T UX B3aMMHYIO OOYCIOBJICHHOCTH, CBS3BIBAET UX ¢ pedopmarop-
CKHMH W MPABOKOHCEPBATUBHBIMH IIEJSIMU B TIOJIUTHKE. B TO ke BpeMs HacTosiee
WCCIIEIOBAaHUE MOTJIO OBI CYIIIECTBEHHO BBIMTPATh, €CJIM OBl aBTOP HAa OCHOBE HCTO-
puorpaguIecKoro ¥ NCTOYHHUKOBEICTICCKOTO aHaJM3a CyMell MOKa3aTh HCTOKH, 3BO-
JONUIO U TpaHchopmammio (GeHOMEHOB CyAeOHOTO KOHCEpBaTH3Ma U CyAeOHOTO aK-
THBHU3Ma, a TaKk)Ke OTPAKAIOMUX WX MPaBOBBIX MOHITHHA. CopMHpOBaBIINCH HA
ypoBHe cyaeOnbx aokTpuH B CIIIA, KOHCepBaTH3M M aKTUBHU3M HUMEIOT 3HAYCHHE
JUTSL TIPABOBOM JKU3HM HE TOJNHKO aMEPUKAHCKOTO OOIIEeCTBa, HO W JIJISl IPYTUX CTpaH,
a TOTOMY HYXXJAI0TCS B Pa3BEPHYTOM MPABOBETUECKOM aHAIIM3E.
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OB30P | MY>XOYHAPOOHOWN HAYYHOWU KOH®EPEHLUU
«MPABO — ABJIEHUE LUUBUTTUSALNU U KYTNTIBTYPbI»
MockBa, PY[H, 30-31 mapTta 2018 r.

.. MuxeeBa, C.b. 3unkosckuii, I1.B. Jlano, A.A. I'padmionkuna

Poccuiickuit yanBepcuteT apyx0bl HAPOIOB
IOpunnueckuii ”HCTUTYT
117198, Poccus, e. Mockea, yn. Muxnyxo-Maxnas, 0. 6

30-31 mapra 2018 r. B FOpuanueckom nncrutyre Poccuiickoro yHuBepcureTa qpy>k0bl Hapo-
noB (nanee — PYIH) cocrosinace Ilepsas mexcoyrapoonas Hayunas kougepenyus «llpaso — senenue
yueunuzayuu u Kyromypuly. Coydpenurenem meponpusatus BeicTymmn Komurer Cosera ®enepanun
10 KOHCTUTYIIHOHHOMY 3aKOHOJIATENbCTBY U TOCYAapCTBEHHOMY cTpouTenbcTBy DenepanbHoro Co-
Opanus Poccutickoit deneparuu.

I. °OPMAT KOH®EPEHILIUU

JlaHHOE HaydHOE MEpPONPHUATHE SBHIIOCH JIOTHYECKUM IPOJOHKCHUEM Hayd-
HOM KoH(epeHuH B popmare «KHUIKOBCKHUE YTEHHs», UHUIIMHpOoBaHHON B 2006 T.
Ha topuauueckoMm ¢akynbrere PY/IH (ubine — IOpunuueckuit uncruryr PYJIH)
U TIOCBSIILIEHHOW MaMATH BBIJAIOLIETOCs MPEICTABUTENS OTEYECTBEHHOM HCTOPHUKO-
npaBoBoi Hayku O. A. XKuzakosa (1931-2005 rr.). 3a mpouieannii nepuo MEponpu-
ATHE MOJ YCIOBHBIM Ha3BaHUEM «XKHIKOBCKHE YTEHHs» ' CMOINIO 00BEIMHUTH COTHU
YUYEHBIX, 3aHATHIX U3BICKAHUSAMHU B 00JIACTH TEOPUH M UCTOPHUH TIpaBa M TOCYIapCTBa,
METOJIOJIOTUN FOPUINIECKON HAYKH, FOPUINICCKON KOMIAPAaTUBUCTHKH, APYTUX 00-
JIACTSAX HOPUANYECKON HAYKH, U CTAIM PEabHON TUIOMIANAKON ISl HAYYHOTO JUCKYp-

' Tlogpo6uee cm.: Hemvimuna M.B., Bacunvesa T.A., Bapramoea H.B., 3unxosckuii C.b., Copoxu-
na E.A. O630p Beepoccuiickoii HayuHOU KoHpepeHnnn «I apMOHU3aIus OJX0A0B B UCCIICOBA-
HUAX B o0ydyeHnn mpaBy» (Mocksa, 27-28 mapta 2015 1.) // Bectauk PY/IH. Cepus IOpumuue-
ckue Hayku. 2015. Ne 2; Jlano I1.B., Copoxuna E.A. O630p Bcepoccuiickoii HaydHO-ITpaKTHIE-
cKolt KoH(pepeHIH «/HTEepecH B paBe», COCTOSBILICHCS B IOPHIMYECKOM HHCTUTYTE POCCUICKO-
ro yHHBEpcHTeTa ApYXObI HaponoB (Mocksa, 25-26 mapta 2016 r.) // Becthux PY/IH. Cepus:
IOpuanueckne Hayku. 2016. Ne 2; Hemwimuna M.B., Muxeesa L].1]., Copoxuna E.A. O630p Bce-
poccuiickoil HayuHOH KoH(epeHuun Hemwvimuna M.B., Muxeesa I[.1]., Copoxuna E.A. O0630p
Bcepoccuiickoii HayuHoil koHdepeHunn «TeHIeHInM Pa3BUTHS paBa B COLMOKYJIBTYPHOM IIPO-
crpanctBe: JKunkoBckue urennss — 2017» (Mocksa, 24-25 mapra 2017 r.) // Bectauk PY/IH.
Cepust: FOpunnuaeckue mayku. 2017. Ne 2. C. 296-330.
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ca, MOKMCKAa HOBBIX WJIEH M MOJIXO/0B, YETKO 00O3HAYHMJIACh KIIOYEBAs HalpaBlICH-
HOCTh KOH()EPEHIUH, CBSI3aHHAs C MO3HAHHMEM IpaBa Kak (PeHOMEHA LMBUIM3ALUU
U KynbTypsi®. JlaHHBIE 06CTOATENLCTBA 00YCIOBUIN BEIGOP HOBOTO (hopMara KoHdpe-
PEHLIMY, HAINpaBICHHOM Ha HMHTEIPALMIO POCCUMCKOIO IPAaBOBEIEHUS B MHUPOBOE
HAyYHOE IMPOCTPAHCTBO, OOOCHOBAaHWE  ITUBWIIM3AIIMOHHO-KYJIBTYPHBIX OCHOBAaHUI
mpasa.

[To MHEHMIO OpraHM3aTOPOB KOH(pEpEHIINH, e HOBOe Ha3BaHue — «lIpaBo —
SIBIICHHE IIMBWIM3ALUU U KYJIbTYPb» — HE TOJBKO 0003HAYaeT PaKypC MOCTHKCHUS
(yHIaMEHTAILHBIX TPABOBBIX MpPOOJIEM, OYEPUYHMBACT TCHACHLMH PA3BUTHS IpaBa
B PETPOCIEKTUBE U COBPEMEHHOM COCTOSIHUM, HO U OJHOBPEMEHHO OTPaXKaeT yHU-
kanbHOCTh PYJIH Kak MexXayHapoJHO-OPHUEHTHPOBAHHOTO YHUBEPCUTETA, B KOTOPOM
B HACTOsIIEE BPeMsl y4aTcsl CTYACHTHI U3 154 cTpan mupa. MexayHapoanyro KoHpe-
PEHIIUIO C 3asiBIICHHBIM HAa3BaHUEM IUIAHUPYETCS IIPOBOAUTH €KETO/IHO.

B 10 xe Bpems ¢opmar «KuaKoBcKHe YTEHHS» OPraHU3aTOPbl HAMEPEBaIOT-
Csl COXpaHUTh KaK OJHYy W3 pabodMXx TUIOIMIAJ0K KOH(epeHIH, Ha KOTOpoil OymyT
MPOXOAUTH BCTPEUH C BBIIAIOIIMMHUCS MpaBoBegamu, BHecinMu, kKak u O.A. XKuz-
KOB, HEOLICHUMBIN BKJIJl B Pa3BUTHE OTCUECTBEHHON IOPUINYECCKON HAYKH.

I1. X0l PABOTbBI KOH®EPEHIIUN

B cocrosBuietics 30-31 mapma 2018 e. Ilepsoii medxncOyHapoOHOU HAYUHOU
KoHghepenyuu «llpaso — asnenue yusuruzayuy u Kyasmypsly MPUHSINA ydacTre (04-
Hoe u 3aouHoe) Oornee 200 ydeHBIX, cpelu KOTOphIX: 126 TOKTOPOB M KaHAWIATOB
IOpUAMYECKUX HAyK, 74 acnupaHTa U COMCKaTells YYeHOH cTerneHu B 00JacTH Mpasa.
C Hay4HBIMH JOKJIAJaMH M COOOLIEHUSAMH BhICTynHIK 128 yell., cpeiu KOTOPBIX Obl-
70 29 JDOKTOPOB IOPUAMYECKMX HAayK. YYacCTHUKM KOH(EPEHLUUHU MperCTaBiIsin
73 oOpa3oBaTenbHBIX U Hay4HbIX yupexzaeHus u3 21 cyorekra Poccuiickoit denepa-
MU, a Takxke 3apyOexHble crpanbl: bap6anoc, benapycs, Kazaxcran, Kuprusuto,
JIutBy, IlpuanectpoBckyto Monnasckyro Pecriyonuky, Tamxukucran, CILIA, Ykpa-
nHy, OUHIISAHINIO.

30 mapma, 6 nepeulii denv pabomel KOHGepeHyuu, TIPOILTH TUIEHAPHOE 3ace-
JaHWE W TIATh TeMaTH4YeCKuX cekmwid: 1) «DopMupoBaHUE MPEICTABICHUN O MpaBe
KaK [UBWJIN3AUOHHO-KYJIBTYPHOM (peHoMeHey; 2) «TpaHcianus mpaBoBOTO OIBITA!
Tpaauuuu ¥ MHHOBaUuW»; 3) «CoLMOKYJIbTypHBIE M3MepeHus mnpaBay; 4) «lIpo-
CTPaHCTBO CPaBHUTEJIBHO-NPABOBBIX UCCIIEOBaHUNY; 5) «B3aumoneiictBue B mpase
HAI[MOHAJILHOTO U YHUBEPCAIBHOTOM.

2 Temartnka «KHIKOBCKUX YTEHHID» 3a IOCIEIHHUE NECATh JIeT ObLia cnenyromieit: «Poccuiickoe
IIPaBoO Kak IpaBo mepexoaHoro obmectsa» (2008), «MeTomonorudeckne npoOIeMbl CPaBHUTEIb-
Horo npasoBeneHus» (2009); «CoBpeMeHHOE NpaBOBEACHHE: IOMCK METOA0JOIHYECKUX OCHOBA-
nuit» (2010); «IIpaBoBbie KyapTyps» (2011); «MeTomosorus CpaBHUTEILHO-NIPABOBBIX HCCIIEN0-
BaHui» (2012); «IIpaBoBbie Tpaguium» (2013); «IIpaBo u 00IIECTBO: HBOMIONUS BO B3aHMMO/ICH-
crBum» (2014); «"apMoHU3anns NOAXOA0B B UCCIEIOBAHUAX U 00ydeHnu npasy» (2015); «ure-
pecsl B ipaBe» (2016); «TenaeHm pa3BUTHS IpaBa B COIMOKYIBTYPHOM IpocTpaHcTBey (2017).
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31 mapma, 60 émopoii oenb pabomel KoH@epeHyuy, COCTOSIICA KPYTJIbIi
cton «TeHIeHIMn pa3BUTHs IOPUINYECKON HAYKU: TEOPHsI U UCTOPHS NpaBa U rocy-
JapcTBa; METOMOJIOTHS TPaBOBBIX MCcienoBaHui» 1 nponuia [llkoma Momoapix yde-
HBIX, B paMKax KOTOpO# ObUIM OpraHu30BaHbI aBe cekimu: 1) «McciaenoBanus B 00-
JaCTH TEOPHH TIpaBa W TOCYIApCTBa, OTPACIEBBIX IOpUANYECKUX Hayk»; 2) «Mccie-
JIOBaHUs B 00JIACTH UCTOPUH MpaBa M roCyaapCTBa, CPABHUTEIBHOTO MTPABOBEICHUSY.
[1IK0Ty MOJIOJBIX YYEHBIX, IIe TI0JI PYKOBOJCTBOM M3BECTHBIX MPOQeccopoB muio 00-
CYXJIEHHE pEe3yJIbTaTOB HCCJICAOBAHHIA AacCIUPaHTOB M MOJIOJABIX IpEroaaBaTeseit
IOPUIMYECKHUX BY30B, YYaCTHHUKU MEPONPUATHS TMPU3HAIM BECbMa MPOAYKTUBHBIM
U TMIEPCIIEKTUBHBIM ()OPMATOM PaOOTHI.

III. KPATKOE (AHHOTUPOBAHHOE) COAEPKAHUE
JOKJIAJOB IVIEHAPHOI'O 3ACEJJAHUSA

[TnenapHoe 3acemanne KOH(pEpPEHIIMN OTKPHUT MoK npenceaatens Komurera
I'ocymapctBenHOM [{yMBI TIO TOCYZApPCTBEHHOMY CTPOMTENBCTBY M 3aKOHOAATENIBCTBY,
compencenatenss Accormanuu topuctoB Poccum, m.10.H., mpocdeccopa [1.B. Kpa-
wenunnukoea «CepeOpsHbI BEK NpaBay. BbIJIO MpencTaBleHO aBTOPCKOE BUICHUE
BO33PEHUI BBIJAIOLIMXCA OTEUECTBEHHBIX YUEeHbIX KoHLA XIX — Hayana XX BB., KO-
r7a B MPaBOBEJCHUU (KaK M B M033uM, punocoduu, Ipyrux o0aacTsax TyXOBHOU Aes-
TEJILHOCTH) HACTYNMJ «cepeOpsiHbIi Bek». Kputnueckue B3l U pedopMaTopckue
WU POCCUMCKUX MPABOBEAOB ObLIM HAMPABICHBI HA MOUCK LIEJIeH U ITyTel N3MEHEHUS
poccuiickoro rocymapcTsa, obmiectBa M mpaBa. CO3BYYHBINA MEPETIOMHOMY BpEMEHH
koHra XIX — maugama XX BB. «cepeOpsiHBIN BEK TpaBay, MPEACTaBICHHBIA TaKHUMU
nmenamu, kak B.C. ConoBreB, E.H. Tpy6eukoii, C.A. Mypomres, [.®. [llepienesud,
JLW. Tlerpaxunxuii, [1.A. Copoxun, H.C. Tumames, I'./[. ['ypBuu u np., okasbiBaer 3a-
METHOE BJIMSHUE HA pa3BUTHE POCCHHCKOrO IpaBa HE TOJIBKO TOW 3IMIOXH, HO M MOCIE-
Qyroumx nepuoaoB. [lo MHEHHIO AOKTaTUMKa, «cepeOpsHbI BEK» B POCCHIICKOM Ipa-
BE€ M NPABOBEIAEHUM CTall 3aKOHOMEPHBIM MPOJOJDKEHHUEM «30JI0TOIO BEKa», SIPKUM
npezcraBuTeneM kotoporo Obu1 M.M. CriepaHckuii, MHULIMMPOBABIIUN B MEPBOM MO-
noBuHe XIX B. KonoccanabHble KOAU(pUKAMOHHBIE paboThl Mo cocTasieHuto [loaHoro
coOpanus 3akoHOB 1 CBoJ1a 3aKk0HOB Poccuiickoit ummnepun.

ITpodeccop kadenpsl Teopuu rocyaapcTsa 1 npaBa MOCKOBCKOTO YHHBEPCH-
teta MB/l Poccun nm. B.S. Kukots, n.10.H., podeccop B.I1. Maraxos B cBoeM J10-
kinaae «PaznuueHue npasa B €ro KyJbTypHOM M LIMBHUJIM3ALMOHHOM M3MEPEHUHU KaK
METOJI0JIOTNYECKas 3a/1a4ay aKLEHTUPOBAJI BHUMAHNE Ha PA3INYE€HUU COLUAIBHOTO,
KyJIbTYPHOTO ¥ IIMBIJIN3aIIMOHHOTO M3MEpeHHi mpaBa. [[paBo kak commambHBIN (he-
HOMEH — 3TO HOpPMaTUBHOE 00pa30BaHME; OHO SIBISETCS HE TOJBKO CIEACTBUEM CO-
[UAIBHBIX MTPOLECCOB, HO TAK)KE UX OCHOBAHHMEM; JOMUHUPYIOUIEH GpopMoii sBIseTCs
TOCYJapCTBEHHOE, IOPUANYECKOE MPABO; T'OCHOJACTBYIOIIUM SIBISETCA IOPUANUECKOE
U COLMOJIOTHYECKOE MNPABOINIOHMMAHKE; NPAaBO CYIIECTBYET B HCTOPUYECKOM pas-
BepcTKe. B KylbTypHOM HM3MepeHuu 0a30BBIM JJis MpaBa SBISIETCS YENOBEK, Mpej-
CTAIOIINH KaK MHANBHUIYATbHOCTD, @ HE 0COOEHHOCTB; IIPABO €CTh TO, YTO HE U3MEHS-
€TCs IO/ BIMSIHUEM PEaJbHOCTH M B COOTBETCTBHHM C HEW U CaMO HE B COCTOSIHUM Me-
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HATh PEabHOCTh; TOMMHHUPYIOLIEH (opMoil sBiiseTcss 0ObIYHOE, MAacCOBOE, IPAaBO;
TOCIIOJICTBYIOIIMM SIBJIIETCS  aHTPOIO-aKCHOJIOTMYECKOE MPAaBONOHUMAHHE; MPaBO
ocelaeT B TMpeaaHue, MpUTIy, Mopaib. B IMUBIIN3allMOHHOM W3MEPEHHH IMPABO BbI-
CTymaeT Kak mIpefenbHo oOmmi (oH >knu3HM oOmiecTBa; JOMUHHpYOLEH (Gopmoit
mpaBa SBIISIETCS €CTECTBEHHOE IMPaBO; aJCKBATHBIM SIBISICTCS apXETHIINYECKOE TIpa-
BOIIOHMMAHHUE; NIPaBO OCEJAECT B CAKPAIBHOE KaK B MPENEIBbHOE COCTOSIHUE TyXOBHO-
ctu. B mokname mpodeccopa B.I1. MamaxoBa Obla copmysrpoBaHa KOHIICTITYalb-
Has uJes O TOM, YTO pa3BUTHE OOILECTBA U TOCYIAapCTBa MOJYMHEHO OJAHOM 3aKOHO-
MEPHOCTH: OHO UJET OT UMBUIM3ALMOHHOTO U KYJIBTYPHOTO K a0COTIOTU3ALIMU COLIH-
aJIbHOTO B TOCYJApCTBE, MpaBe, 0OIIECTBE, COZHAHUU; TAKOBOU XK€ SIBJISIETCS OpUECH-
Talus TEOPUU IPaBa.

[Tpodeccop kadeapsl Teopun npasa u rocyaapctsa KOpuanyeckoro HHCTUTY-
ta PYJIH, n.ro0.H., mpodeccop H.A. Bracenxo BrICTYnWI ¢ mokianoMm «JlubepambHoe
MBIIUICHUE W pa3BUTHE TEOpUU MpaBa». [lo MHEHHIO NOKIaT4MKa, JIHOeparbHOEe
MBIIJIEHUE UMEET CBOM MCTOPUYECKHE KOPHU W YXOJWT, Kak MUHUMYM, B XIX Bek,
a CBOMM IIPOUCXOKICHHEM 0053aHO0 (HPAHITY3CKOM M aHTIIMHCKOW OypIKya3HBIM PEBO-
monusM. [lepBoHavYanbHBIN 3Tan TUOEpaIbHON OYp:Kya3HOW MICOJIOTHU OTPHUIIAIT Ta-
KM€ LIEHHOCTH, KaK penurus, Opak, ToCyAapcTBO U HEKOTopble Apyrue. HoBblil sTan
B pa3BUTUU NPaBOBOM uzeonoruu (Bropas nonosuHa XIX B. — Havano XX B.) Xxapak-
TEpPHU30BaJICSl OPUEHTALIMEN HA TaKHe IIEHHOCTH, KaK IMyOJuYHas BIAcTh, apiaMeHTa-
pHU3M, BEPXOBEHCTBO IpaBa, ropuanueckue (Gopmel Opaka u 1p. CoBpeMEHHbIN FTam
Oyp>Kya3HOT'O MBIIIICHHUS U €0 MJICOJIOTUU HA3bIBAIOT «PBIHOYHBIMY, XapaKTepU3yIo-
IIMMCS] TAKUMU IIEHHOCTSIMH, KaK CBOOO/a phIHKA U YCIIyT, IU(POBBIE MpaBa IpaxkaaH
n T.0. ONHAaKO COBpEMEHHas OTEUECTBEHHAs TEOpHUsS IIpaBa HE BCET/Aa YUHUTHIBAET
STAITHOCTh PAa3BUTHUS JTMOEPATBHOM MICOJIOTHH M HEPEAKO OPHEHTHPYETCS Ha WU U
[EHHOCTH TPOIUIOTO, SBISAIOMIMECS aTPUOYTOM KOHKPETHOTO MCTOPHUYECKOTO 3Tama
pasButus odmectBa. CB0OOIa HAYIHOTO TBOPYECTBA, OOpPETEHHAS] POCCHICKIMH yde-
HeIMH B 90-e rr. XX Beka, HEPEIAKO MCIOB3YEeTCs ISl IEPEOCMBICTICHHS POJIU JHa-
JICKTUKY B MTO3HAHUU TIPaBa U €ro KIIOYEBBIX XapaKTEPUCTHUK, CYITHOCTH, HCTOUHUKOB
u T.1. Ilpeanaraiorcs U 4acTo aOCOMIOTH3UPYIOTCS TaKHE «METOMbD» HCCIIEIOBaHUS
MPaBOBOM JEUCTBUTENLHOCTH, KAK I'€pPMEHEBTUYECKUH, CUHEPreTUYECKUi, MHTerpa-
TUBHBIN, MapaJurMagbHbIM, (EeHOMEHONOrnYeckuii u ap. OQHAKO PEe3yIbTaTUBHOCTh
HOBOSIBJICHHOM METOJIOJIOTMU KpaiHe Maina. JIOCTHKEHUS OT€YECTBEHHOU IOpHUANYE-
CKOI HayKu OTOJIBUHYTbh B CTOPOHY IOKa HE yAaeTcs. Peub naer He TOIbKO 0 METOax
IIPaBOBOM HAyKH, HO U ONPEACIAIONIMX XapaKTEpPUCTUKAX IpaBa, TAKUX KaKk HOpMa-
TUBHOCTb, T€HETHUYECKast M (PyHKIMOHANBbHAS CBA3b C TOCYAApCTBOM, OOYCIIOBIICH-
HOCTh YEJIOBEUECKOM MPAKTUKON (IKOHOMHKA, MOJIUTHKA, MHTEpeC K Hayke u jp.) Hc-
KIJIFOYEHHE WM UTHOPUPOBAHUE KAKOTO-THOO0 U3 ATHX CYIIECTBEHHBIX MPU3HAKOB, KaK
crpaBennuBo otMedaeT A.@. UepnaHiies, mpeBpaliaeT IpaBo B HEUTO HHOE.

3amectutens aupekropa MHcturyra mpobieM >QQPeKTUBHOrO rocynapcra
U TrpaxaaHckoro obmectBa @unancoBoro yHuBepcurera mnpu IlpaButennbctee PD,
I.10.H., toueHT K.E. Cueanog B nokiaje Ha TeMy «BpeMs B OCBOGHHH IIPaBOM COLU-
yMay pacckKasai O TOM, YTO KOPpEJsIIus MpaBa U BpeMEHU 00yCIOBJICHA MO3UIINOHU-
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poBaHHEM 00EUX KaTeropui B couuanbHOM cdepe, 1 ITO 0e3yClIOBHBIE CONPSIraeMble
LIEHHOCTH. TaM, rie BBICOKO LIEHUTCS BPEMsl, BBICOKO LIEHUTCS U MPaBO, OTMETUI JO-
KJaquuK. [[puMUTHBHBIE HApPOJBI C TPYIOM MOHMMAIH, YTO TaKoe OymyIlee, Y HUX
eIIe HE CIOKWINCh TPEJCTABICHUS O TUIAHUPOBAHUH U TPEBUACHUN, YTO 00YCIIOB-
JIEHO W TIEPBOHAYAIBHBIMH CITOCOOAMH HOPMATHBHOCTH. Mopaib, 0ObIYaid, pUTyal
OPHUEHTHUPOBAHBI Ha MPOIIOE, KOTOPOE «IOTUUHIETY HacTodiee. [IpaBo opueHTHpO-
BaHO Ha OyayIiee, KOTOpOE ONHMpaeTcs Ha HAcTosIIee U rponuioe. B kpaTtkom petpo-
CHEKTUBHOM aHAIM3€ JOKJIATYMK 000CHOBAJ, Kak ()aKTOpbl LIMBUIU3ALUU U KYJIbTY-
PBI OKa3bIBAIOT BJIMSHUE HA Pa3BUTHE IIpaBa BO BPEMEHU M mpocTpaHcTBe. Ecnu mis
AHTUYHBIX TPEKOB «30JI0TOM BEK» HAXOAWICS B IPOLUIOM, POXKACHHYIO UMHU THAJIEK-
TUKY OHM HE MEPEHOCHUJIM Ha MOHATHS Mporpecca, TO PUMIISHE pa3iuyaiu OJIu3Koe
W JAJEKOE MPOIUIOE, BOCHPUHSAIN JUHEMHYIO KapTUHY MHpPA, UX TFOCYIAapPCTBEHHO-
MOJINTUYECKAs TOKTpHUHA ObLTa OpUEHTHPOBAHA BO BpeMEHHU. BpeMs B 3amagHoeBpoO-
MEHCKOM CpPEJHEBEKOBOM MHUPOMOHUMAHWU OBUIO MOMEHTOM BEYHOCTH, MPUHAJIC-
xano bory, oBmazers MM cumTanoch rpexoM. PUMckoe yacTHOe mpaBo ObIIO 00Y-
CJIOBJICHO M3MEHEHHEM OTHOIICHUI COOCTBEHHOCTH, MOAYMHEHO CTAHOBJICHUIO JIMY-
HOCTHBIX mpaB. Kox pasBuTHsl €BpONEHCKON LUUBWIM3ALMKA COOTHOCWICSA C 3€MIIe-
JEIbYECKUMU aJITOPUTMaMHU XO3SICTBOBAaHUS, WHTEHCUBHOM NPOU3BOJICTBEHHOU
TEXHOJIOTHEH, a HalpaBJIEHHOCTh pa3BUTHUS ObLIa JIMHEHHON. B To ke Bpems kox pas-
BUTHUSL MYCYJIbMAaHCKON LMBMIIM3AIMH ObUT OOYCIIOBJIEH KOUEBBIMH aIrOPUTMaMH XO-
35CTBOBAHUsA, 3KCTEHCUBHOM NMPOU3BOACTBEHHON TEXHOJIOTHEW, arpeccuell U BHYT-
PEHHUM KOH(IMKTOM «o0a3zuc — cremby. OTciola — CHHYCOUAaNbHAsl HalpaBiIeH-
HOCTh pa3BUTHA, Korjaa nepudepus BepuUIHpPyeT OPTOMOKCATLHOCTh, KOHCEPBa-
TH3M, HENPUATHE HOBIIECTB. TeueHHe BPeMEHHU, TOUHOCTh, 003aTeIbHOCTh U JIOTO-
BOPHBIN XapakTep OTHOIIEHWH HE SBIUINCH MYCYJIBMAHCKOM IEHHOCTBIO. Tpaguiu-
OHHOE MHPOOIIYIICHHE HHIYCOB PABHOAYIIHO OTHOCWJIOCH K BPEMEHHBIM MU COOBI-
TUHUHBIM acCTIEeKTaM XU3HU, 3aHUMasCh OCCKOHEYHOCTHIO. B MHIMIICKUX nHTEpaTyp-
HBIX MaMITHUKAaX OTCYTCTBYIOT CBEJICHUS O COLHUAIBHBIX YCIOBUAX U MOJUTHUYECKHUX
COOBITHSAX, TOYHOCTh BPEMEHU HE MPEICTaBISAET LIEHHOCTU. 3aMKHYTO€ MTPOCTPAHCTBO
Y LMKJIMYHOE BpeMs — TaKOBa MOJEJb TPAAULMOHHOIO KUTAHCKOTO MPaBOCO3HAHHUS.
Hcropuueckoe Bpems MONy4aio JUYHbIE UMEHA, CBSI3aHHBIE C KU3HBIO UMIIEPATOPOB
uinu auHactuil. bynyiee paccMaTpuBaioch HE KaK HEYTO CTOAIIEE BIEPEIU M €IIe
HEOCYIIECTBICHHOE, a KaK yXe ObiBiIee. TeM caMbIM MOpaib JOBJeNa Haj IIPaBOM.
Jlanee NOKIaTYMK OCTAHOBWIICS HAa OCOOEHHOCTSIX POCCHIICKOTO IPaBOCO3HAHUS,
B OCHOBE KOTOPBIX JIEKUT KalpOJOTMYECKOE BOCIPHUATHE MpPaBa, OTBETCTBEHHOCTH
Y BO3JasHUSI B HCTOPUYECKON TmepcrekTuBe. Kaiipoc oOpamaeT BHUIMaHHE YeJIOBEKa
Ha OJIarompusATHBIA MOMEHT aKTUBHOCTH. OH JIOCTYTIEH HE BCEM, a TOJIBKO UCKITFOUH-
TEJIbHO OJJAPEHHBIM JTUYHOCTSIM UM OTMEUEHHBIM CBBIILIE COLUATbHBIM CHJIAM.

B noxnane 3aBenyromeit kadenpoi nctopuu npasa u rocynapersa FOpuauue-
ckoro uHctutyra PYJIH n.10.H., mpodeccopa M.B. Hemvimunou «MHOTOMEpHOE
MPOCTPAHCTBO MPABOBOM KYJIbTYPb» TOBOPWJIOCH O TPYAHOCTSIX, HCIBITHIBAEMBIX
POCCUICKMM TPAaBOBEACHUEM B CBA3M €r0 OTXOJOM OT (DOPMALMOHHOTO IMOAX0Ja
Y TIONCKOM HMHBIX METOJOJIOTHYECKMX OCHOBAaHMM W OOBSICHEHWH pa3BHUTHS TPaBa,
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oOuiectBa, rocyaapctsa. [IpaBo Bo Bcex ero MHOrooOpa3HbIX MPOSBICHUSIX U (Pop-
Max CyILEeCTBOBaHUs sBIsAE€TCS (PEHOMEHOM LIMBUIN3ALUU U KYJIbTYpPbI, BOCIIPOU3BO-
JUT caMo ceOst, aKKyMyJIMPYyeT MPaBOBOKM OMBIT. [l0 MHEHWIO JOKJIaAunKa, TOHUMAa-
HHUE XO0Jla ¥ TeH/ICHIIMH Pa3BUTHS YEJIOBEUECKUX OOIIECTB KaK IMBHIIM3AIMN B COYe-
TaHUHM C TIPEICTABICHUSAMHU O KYJIbTYpe KaK JBOJIOIMOHHOM OTBITE C TPAIUIUSIMHU
Y WHHOBAIMSIMA Ha CETOAHSIIHUN JCHb OMPEACISIOT MapajurMy IO3HABaTEIbHON
JEeSITEIbHOCTH B COLIMAIBHO-TYMAHUTAPHBIX OOJIACTSX 3HAHMSA, BKIIIOYAs MPABOBEE-
Hue. [IpaBo kak siBIeHHE LUBWIM3ALMUA U KYJIbTYPbl COCYLIECTBYET U BOCIIPOU3BO-
JUTCSI BMECTE C APYTMMHU COLMAIbHBIMU (peHOMEHaMM (TMOJIMTUKON, SKOHOMMKOM,
SI3BIKOM, TICHXOJIOTHEH, MIe0JIoruel, HCKYCCTBOM M Mp.), TPYAHOOTACIUMO OT HUX.
B cuiy aToro ropuanyeckas Ku3Hb 00IIECTBa, €CJIM €€ pacCMaTpUBaTh Kak IMPaBOIo-
HUMaHHUe, MPaBOTBOPYECTBO, NMPAaBONPHUMEHEHHUE, MPAaBOINOJIb30BAaHUE, MOJBEPKEHA
BJIMSIHUIO CAMBIX pa3Ho00Opa3HbIX (akTopoB. KiltoueBbIMHU HampaBIeHUSIMH HAYYIHBIX
ucClleIoBaHUK B 00JacTH TpaBa, MX BEKTOPAMHU, CTAHOBSTCS COLMOKYJIbTYPHBIH,
KYJbTYPOJIOTMUECKHA M LMBWIN3ALUOHHO-KYJIBTYpHBIH. OIHOBPEMEHHO ClIEyeT
IIPUHATH BO BHUMAaHHUE, YTO B PaKypce COBPEMEHHOIO0 HAayYHOIO 3HAHMS MOIXOMbI
K OCBOEHHIO COLMAIBHON PEAJIbHOCTH M IPENENbl €€ NOCTUKEHHUS TaKOBBI, YTO 3a-
TPYIHSIOT YCTAHOBJIEHUE OOIIMX 3aKOHOMEPHOCTEH pa3BUTHA MpaBa B LUBUIN3ALIU-
SAX-KyJnbTypax u comnuyme. [IpencrapisieTcss BO3MOKHBIM JIMIIb BBISBICHUE C U3BECT-
HOM J10JIel BEpOSTHOCTH TEHIACHIIHM, XapaKTEPHbIX JUI UMBUIM3ALMHA U KYJIbTYp B UX
MPOLLIOM, HacTosieM U OyaymeMm. L{MBUIM3aIIMOHHO-KYIBTYPHBIE OCHOBaHHS CO-
BPEMEHHOI'0 POCCHICKOI0 MpaBa HEOJHOPOJIHBI U IMpPEACTaBIseT co00M IKIeKTHYE-
CKOE CMEILIEHHE PA3JINYHBbIX LUBUIM3ALMUI-KYIbTYD B JHAXpPOHHOM M CHHXPOHHOM
cpe3ax. JTO 3JIEMEHTHI MPaBOBOM CHUCTEMBI JIOPEBOJIONMOHHON Poccuu, coBeTckoro
IpaBa, MEXAyHapOJIHOTO Mpasa, pasa 3anaja u npasa Bocroka.

C noxmanom «IIpaBoBoii (hakTOp B TUHAMHKE COIMAIBHON TPaBMBI: POCCHH-
CKH{ OTBITY» BBICTYIWIA 3aBeaylomias kadeapoil MexayHapomaHoro mpasa Poccuii-
CKOT'0 TOCYJapCTBEHHOTO Nearoruueckoro yausepcureta um. A.U. I'epuena, a.10.H.,
npodeccop A4.A. /[opckas. OOOOMUB pa3nuuHble MHEHUS OTHOCUTEIHHO TMOHSTHUS
Y TIPUPOJBI COIMAILHOM TpaBMbI, OHa BBIJECINIIA BaKHEUIINE XapaKTEPUCTHKHU JIaH-
HOTO SIBJIEHUs. BbuIM paccMOTpEHbI 3Tarbl BOSHUKHOBEHUS, Pa3BUTHS U MPEOI0JICHUS
COIMATBHBIX TPaBM, pa3paboTaHHbIC TOJbCKUM cortnosioroM I1. [lITtommnko#, Ha Tipu-
Mepe POCCHUHCKOTO MCTOPUKO-IPABOBOrO MaTepHasna. bbulM NpHBeIeHBI Pa3IndHbIC
IIPUMEPBI U3 UCTOPHUM TOCyJapcTBa U npasa Poccuu, mokaspiBaroniye 3Ha4YeHUE Ipa-
BOBOTO (haKTOpa Ha Pa3HBIX 3Tanax TpaHCPOpMAIMH COIMAIBHBIX TPaBM. bbIo 00-
palleHO BHMMaHHE Ha TO, YTO NPAaBO KAaK YHHMBEPCAIbHBIA COLMANIBHBIN PEryJsTop
MOJKET BBICTYNATh B Ka4eCTBE NMPEBEHTHBHOI'O MHCTPYMEHTA, CIIOCOOHOTO IPENOT-
BpaTHUTh MOSIBICHUE COLUAIBHON TPaBMbI, a TAaK:KE MOXKET COJIEHCTBOBATH TOMY, UTO
TE€ WJIM UHBIE COOBITUS IEPECTAIOT BOCTIPUHUMATHCS KaK TpaBMaTHUECKHUE.

JL.O. Mypawxo, DOKTOp IOpUANYECKUX HAYK, npeAcTaBisBmas KoHcTuTyuu-
onnblii Cyn Pecnybnuku benapycs, B cBoem BoicTymieHnn «L{udpoBoe usmepenune
MIPABOBOT'O MPOCTPAHCTBA B COBPEMEHHBIX YCIOBHUSAX» OCTAaHOBHJIACH HAa aKTyalbHON
npobiemMaTuke HUPPOBU3AIMN U T€X M3MEHEHHSX, KOTOpPbIE JAaHHBIN MpOLecC Mmpu-
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BHOCHT BO Bce cepbl )KU3HeAeATeIbHOCTH. [IpaBy HE0OX0JMMO OTBETUTh Ha BbI30OBbI
CTPEMUTENBHO pa3BUBAOIIEHCS LIM(PPOBON S3KOHOMHKH, KOTOpasi, HapsiAy ¢ riodanu-
3amMel W TPaHCHAIMOHAIBHBIM PETYIHMPOBAHUEM, MEHSET TPEICTABICHUS O TaKHUX
TII00ATBPHBIX KaTETOPHSIX YEJIOBEYECTBA, KaK MPOCTPAHCTBO, BPEMSs, KOMMYHHUKAIIHS.
bnaromaps upoBEIM TEXHOJIOTHUSAM MHP YCKOPSIETCS U OOBEKTHBHO YHUBEPCATU3H-
pyertcsi, uTo TpeOyeT rHOKOr0 YHUBEPCAIBHOTO 3aKOHOIATENILCTBA B UMEIOIIUXCS OT-
pacisIx ImpaBa ¥ NPUHIUIINAIBHO HOBOTO 3aKOHOIATENbCTBA JUIS «IIPUBBIYHOIO» IIpa-
BOBOT'0 PEryJIMpPOBaHMs LIEIBIX CEKTOPOB LU(POBON 3KOHOMUKU. CTaHOBHUTCA Oue-
BUJHBIM, YTO B CJIydae MpoLeccOoB HU(PPOBU3ALNN «OTEPEKAIOIIEE OTPAKEHHUE» TIpa-
Ba CYUIECTBEHHO 3ama3fblBaeT, U OE3pOMOTHO MJET BOCJIE Pa3BUTHIO TEXHOJIOTHH,
OMUPAIOUIMXCS B Hayaje CBOEro IMMyTH Ha CaMOPEryJIUpPOBaHUE. DTO MPEIbABISET MO-
BBIIICHHbIE TPEOOBaHUS K 3aKOHOJIATEI0, OTBBIKILIEMY, TI0 KpaifHEeil Mepe B cTpaHax ¢
YCTOMYHMBBIMHU TPATUIMAMHU 3TAaTH3Ma U MO3UTHBU3MA, OEPEKHO M BIYMUHUBO HCCIIE-
JI0BaTh CKJIQABIBAIOIINECS 00bIYau M OOBIKHOBEHHs, 00J71eKaTh B HOPMATUBHYIO Ipa-
BOBYIO (hopMy OOBEKTHBHO DPa3BHBAIOIIMECS OTHOIIEHHUS. T€M CaMbIM IPOLECCHI
IU(POBU3AIMN BBIBOAAT HAa MNEPEAHUI IUIAaH BOMPOCH 3aUMCTBOBAHHUS (UTYUIIMX
MIPAKTHUK», 00Pa3IoB, YCIEHIHBIX aJITOPUTMOB IMPABOBBIX MEXaHU3MOB, KOTOpHIE, Oy-
Jy4d CO3JaHHBIMU B OJIHOM MPaBOBOM cHUCTEME, PELENHUPYIOTCS APYTUMHU Tocyaap-
CTBaMHU MHUpa U aJalTHPYIOTCS K pa3HbIM MPABOBBIM YCIIOBHUSM, 3a4acTyO0 BOIPEKH
YCTOSIBUIMMCS IIPABOBBIM TpaauLusaM. B noxmane 6bu10 oTMeueHo, uto B PecniyOmmke
Benapych Gosplioe BHUMaHUE yAENISETCS Pa3BUTHIO MH()OPMALIMOHHBIX TEXHOJIOTUH,
MPUHAT PsAJ JOKYMEHTOB, BKJIt0o4as ['ocyapcTBeHHYIO MPOrpaMMy pa3BUTHs LU(PO-
BOM 3KOHOMHKH M uH(popmamnoHHoro obmectBa Ha 2016-2020 romsr. CormacHo
perTuHry MeXIyHapoJaHOro COr03a IEKTPOCBsi3u benapych 3anumaer 36-e mecTo
(13 167) mo ypoBHIO pa3BUTHS HH(POPMAIMOHHO-KOMMYHHKAIIHOHHBIX TEXHOJOTHI
u sBusetcs auaepom cpeau crpad CHI'. K akTyanbHBIM U3MEHEHUSAM B IPaBOBOM pe-
rynupoBanun bemapycu B oGmactu mu(pOBBIX TEXHOJOTHH B HACTOAIIEE BpEMs
MOXKHO OTHeCTHU BcryruieHue B cuiny [lekpera Ipesunenta PecriyOnuku benapyces ot
21 nexabps 2017 r. Ne 8 «O pazputuu uuppoBoii FIKOHOMUKHUY», KOTOPBII pa3paboTaH
BO MHOTOM OJlarofiapsi yCWIHsIM «UH(POPMAIIMOHHOTO COO0IIECTBay, (hopMUpyOILIe-
rocs B pamkax Ilapka Beicokux texnonoruii (IIBT). OcnoBHble nmonoxenus Jlekpera
KacalTcs, B YaCTHOCTH, KOMILJIEKCHOTO MPABOBOT'O PEryJIMpPOBaHUS OM3HECOB Ha OC-
HOBE TEXHOJIOTUW OJIOKYeiH. TeM caMbIM co3maeTcsi OJIaronpHsTHBIN TPaBOBOM pe-
UM JUISl pa3BUTHS HALIMOHAIBHON 3KOHOMUKHU.

Hupekrop KOpuamueckoro nacruryra PYJIH, n.1o0.H., mpodeccop O.4. Hcm-
pebos B noxnane «CoBpemeHHble TpeboBanus BAK npu npucyxaeHun yueHbIX CTe-
NeHeW» paccKas3aj ydaCTHHKaM KOH(EpPEeHUH O MpobiemMax U MEepCrleKTUBAX POCCHIA-
CKOM OpUAMYECKON HayKH, HEOOXOAMMOCTH TMOBBILICHHS KayecTBa MOJITOTOBKHU
HAyYHBIX KaJ[pOB, MOCIEAHUX TCHACHLUAX, CBI3aHHBIX C CO3JAHUEM M OpraHu3anueit
paboThl IUCCEPTALMOHHBIX COBETOB B By3aX, KOTOPHIM IMPEIOCTABICHO MPAaBO CAMUM
MIPUCBaWBaTh yYEHbIE CTENEHH, B YUCJIO KOTOpbIX Bowien u PYJIH. Jloknaguuk ocra-
HOBHJICS TaKXe Ha MpoOsieMax MOBBIIICHHUS YPOBHSI HAyYHBIX FOPUIUYECKHUX KypHa-
JIOB, BKJIIOYEHHSI UX B MEXKIyHapoAHbIe 0a3bl JaHHBIX. B 3akiiodeHne OH BBIPA3HI
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YBEPEHHOCTh, YTO BCE MPEAMPHUHATHIE MEPHI OyIYyT CIIOCOOCTBOBATH Pa3BUTHIO POC-
CUHCKOW FOPHUINYECKONW HAyKH, €€ WHTErpaluu ¢ 3apyOeKHOW HAayKOW, COBEpIICH-
CTBOBAHHIO MEKIYHAPOIHOTO COTPYAHHYECTBA B 00JIACTH TIpaBa.

IV. UTOT KOH®EPEHIIUN

[Tpu nonsenenun uroros I MexxaynapoaHoit HayyHoi koHpepenuu «lIpa-
BO — SIBJICHHE LIMBWIN3ALMHU U KYJIBTYPbD) €€ OPraHU3aTOPbl U YYACTHUKH OTMETUIIH,
KaK HEMpOCTO B YCJIOBHUAX IUIIOPAIM3MA COBPEMEHHOIO OTEUYECTBEHHOI'O IpaBOBEJIE-
HUSl pemaTh MpoOJIeMBbl TaKOTO MacmTaba W CIOKHOCTH, KaK IMBHIIN3AIMOHHBIE
U KyJIbTYpHbIE OCHOBaHMS MpaBa. BmecTe ¢ TeM coOpaBIIMecs MPUIUTA K €JUHO/TYII-
HOMY BBIBOJY O TOM, YTO OOCYXJIEHHE B KPYTy CIICIIHAIUCTOB 3asBJICHHON B Ha3Ba-
HUM KOH(epeHIN npo0IeMaTHKN HAMETHIIO IPAaBUIIbHBIE BEKTOPBI Pa3BUTHUS B MPO-
CTPaHCTBE IOPUIUYECKON HAYKH HAa OCHOBE COBPEMEHHOW METOJO0JIOTUHU. DTO MO3BO-
JSIeT BBISIBUTH TEHJEHIIMH Pa3BUTHA O0IIECTBa, FOCYIapcTBa U IpaBa B pa3HbIE UCTO-
pUYecKHe Mepuoiabl, 0OCYAUTh MPOOJEMBbl U TMEPCHEKTHUBHI COBPEMEHHOI'O IIpaBa
U ipaBoBeieHust B Poccun u 3apy0eKXHbBIX CTpaHax.

REVIEW OF THE | INTERNATIONAL SCIENTIFIC CONFERENCE
«LAW AS A PHENOMENON OF CIVILIZATION AND CULTURE»
Moscow, RUDN University, March 30-31, 2018

Ts. Ts. Mikheeva, S.B. Zinkovskiy, P.V. Lapo, A.A. Grafshonkina

Peoples’ Friendship University of Russia
Law Institute
Miklukho-Maklaya, 6, Moscow, Russia, 117198

On March 30-31, 2018, the I International Scientific Conference “Law as a Phenomenon of
Civilization and Culture” was held at the Law Institute of the Peoples' Friendship University of Russia
(hereinafter — RUDN). The event was co-founded by the Federation Council Committee on Constitu-
tional Legislation and State Building of the Federal Assembly of the Russian Federation.

I. CONFERENCE FORMAT

This scientific event was a logical continuation of a scientific conference in
the “Zhidkovskiy readings” format, initiated in 2006 at the Law School of the RUDN
University (now the Law Institute of the RUDN University) and dedicated to the
memory of the outstanding representative of the Russian historical and legal science
O. A. Zhidkov (1931 — 2005). Over the past period, the event under the conditional
title “Zhidkovskie readings” was able to unite hundreds of scientists engaged in re-
search in the field of theory and history of law and the state, methodology of legal
science, legal comparative studies, other fields of legal science, and became a real
platform for scientific discourse, search for new ideas and approaches, clearly identi-
fied the key focus of the conference related to the knowledge of law as a phenomenon
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of civilization and culture. These circumstances led to the choice of a new format of
the conference, aimed at integrating Russian jurisprudence into the world scientific
space, substantiating the civilizational and cultural foundations of law. According to
the organizers, the new name of the conference — “Law is a phenomenon of civiliza-
tion and culture” — not only designates the perception of fundamental legal prob-
lems, outlines trends in the development of law in retrospect and the current state, but
at the same time reflects the uniqueness of RUDN as an internationally-oriented uni-
versity, currently students from 154 countries study. An international conference with
the stated name is planned to be held annually.

At the same time, the “Zhidkovskie readings” format is intended to be re-
tained by the organizers as one of the working sites of the conference, at which meet-
ings with eminent jurists who brought in the same way as O. Zhidkov, an invaluable
contribution to the development of the domestic legal science.

II. PROGRESS OF THE CONFERENCE

The first international scientific conference “Law as a Phenomenon of Civili-
zation and Culture” held on March 30-31, 2018 (full-time and part-time) was attend-
ed by more than 200 researchers, including: 126 doctors and candidates of juridical
sciences, 74 graduate students. There were 128 scientific reports, 29 of them by doc-
tors of juridical sciences. The conference participants represented 73 educational and
scientific institutions from 21 constituent entities of the Russian Federation, as well as
foreign countries: Barbados, Belarus, Kazakhstan, Kyrgyzstan, Lithuania, the Trans-
nistrian Moldavian Republic, Tajikistan, the United States, Ukraine, and Finland.

On March 30, on the first day of the conference, a plenary session and five
thematic sections were held: 1) “Formation of ideas about law as a civilizational and
cultural phenomenon”; 2) “Translation of legal experience: traditions and innova-
tions”; 3) "Sociocultural dimensions of law"; 4) "The space of comparative legal re-
search"; 5) "Interaction in the law of national and universal."

On March 31, the second day of the conference, a round table discussion en-
titled “Trends in the Development of Legal Science: Theory and History of Law and
the State; methodology of legal research "and the School of Young Scientists was
held, within which two sections were organized: 1)" Studies in the field of the theory
of law and the state, branch of legal sciences "; 2) "Studies in the history of law and
state, comparative law." The School of Young Scientists, where, under the guidance
of well-known professors, there was a discussion of the research results of graduate
students and young teachers of law schools, the participants recognized as a very pro-
ductive and promising format of work.

I1I1. BRIEF (ANNOTATED) CONTENT
REPORTS OF THE PLENARY SESSION

The plenary session of the conference was opened by the report of the Chair-
man of the State Duma Committee on State Building and Legislation, the co-
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chairman of the Association of Lawyers of Russia, Doctor of Juridical Sciences, Pro-
fessor P.V. Krasheninnikov "Silver Age of Law." The author's vision of the views of
prominent Russian scientists of the late 19th — early 20th century was presented,
when the “silver age” began in jurisprudence (as in poetry, philosophy, other areas of
spiritual activity). Critical views and reform ideas of Russian lawyers were aimed at
finding goals and ways to change the Russian state, society and law. "Silver Age of
Law", represented by such names as V.S. Soloviev, E.N. Trubetskoy, S.A.
Muromtsev, G.F. Shershenevich, L.I. Petrazhitsky, P.A. Sorokin, N.S. Timashev,
G.D. Gurvich et al., Has a significant influence on the development of Russian law
not only of that era, but also of subsequent periods. According to the speaker, the
“silver age” in Russian law and jurisprudence became a natural continuation of the
“golden age”, a bright representative of which was MM. Speransky, who initiated in
the first half of the nineteenth century. colossal codification works to compile the
Complete Collection of Laws and the Code of Laws of the Russian Empire.

Professor of Department of Theory of State and Law of V.Ya. Kikot” Moscow
University of MIA of Russia, Doctor of Juridical Sciences, Professor V.P. Malakhov,
in his report “Discrimination of law in its cultural and civilizational dimensions as
a methodological task,” focused on the distinction between social, cultural and civili-
zational dimensions of law. Law as a social phenomenon is a normative education; it
is not only a consequence of social processes, but also their basis; the dominant form
is state law; dominant is legal and sociological legal thinking; right exists in the his-
torical scan. In the cultural dimension, the basis for law is a person who appears as an
individuality, and not a feature; the right is that which does not change under the in-
fluence of reality and, in accordance with it, is itself unable to change reality; the
dominant form is customary mass law; anthropo-axiological legal thinking prevails;
the right settles in the tradition, the parable, in the moral of the law. In the civiliza-
tional dimension, law acts as an extremely general background of the life of society;
the dominant form of law is natural law; archetypal legal thinking is adequate; the
right settles in the sacred as in the ultimate state of spirituality. The report of Profes-
sor V.P. Malakhov formulated the conceptual idea that the development of society
and the state is subject to one pattern: it goes from civilizational and cultural to abso-
lutization of the social in the state, law, society, consciousness; the orientation of the
theory of law is also the same.

Professor of the Department of Theory of Law and State at the Law Institute
of the Peoples' Friendship University, Doctor of Juridical Sciences, Professor N.4.
Viasenko made a presentation on “Liberal thinking and the development of the theory
of law”. According to the speaker, liberal thinking has its historical roots and goes
back at least to the 19th century, and owes its origin to the French and English bour-
geois revolutions. The initial stage of the liberal bourgeois ideology denied such val-
ues as religion, marriage, the state and some others. A new stage in the development
of legal ideology (the second half of the 19th century — the beginning of the 20th
century) was characterized by an orientation towards such values as public authority,
parliamentarism, the rule of law, legal forms of marriage, etc. The current stage of
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bourgeois thinking and its ideology are called “market” characterized values such as
freedom of the market and services, digital rights of citizens, etc. However, the mod-
ern Russian theory of law does not always take into account the phased development
of liberal ideology and often focuses on the ideas and values of the past, which are an
attribute of a specific historical stage in the development of society. Freedom of sci-
entific creativity, gained by Russian scientists in the 90s. The twentieth century, often
used to rethink the role of dialectics in the knowledge of law and its key characteris-
tics, essence, sources, etc. Such “methods” of research of legal reality as hermeneutic,
synergistic, integrative, paradigmatic, phenomenological, etc. are proposed and often
absolutized. However, the effectiveness of the new methodology is extremely small.
The achievements of the domestic legal science cannot be pushed aside. It is not only
about the methods of legal science, but also the defining characteristics of law, such
as normativity, genetic and functional connection with the state, the conditionality of
human practice (economics, politics, interest in science, etc.). Excluding or ignoring
any of these essential signs, as rightly notes A.F. Cherdantsev, turns the law into
something else.

Deputy Director of the Institute for Problems of an Effective State and Civil
Society of the Financial University under the Government of the Russian Federation,
Doctor of Juridical Sciences, Associate Professor K. E. Sigalov, in a report on the top-
ic “Time in mastering the right of society”, said that the correlation of law and time is
due to the positioning of both categories in the social sphere and these are uncondi-
tional conjugate values. Where time is highly valued, right is also highly valued, the
speaker noted. Primitive peoples hardly understood what the future is, they have not
yet developed ideas about planning and foresight, which is also due to the original
methods of normativity. Morality, custom, ritual are focused on the past, which "sub-
ordinates" the present. The right is focused on the future, which is based on the pre-
sent and the past. Further, the speaker made a brief retrospective analysis, showing
how the factors of civilization and culture influence the development of law in time
and space. If for the ancient Greeks the “golden age” was in the past, they did not
transfer the dialectics they had born to the concepts of progress, the Romans distin-
guished the close and distant past, perceived the linear picture of the world, their
state-political doctrine was oriented in time. Time in the Western European medieval
understanding of the world was the moment of eternity, belonged to God, it was con-
sidered a sin to master it. Roman private law was due to a change in property rela-
tions, subject to the formation of personal rights. The code for the development of Eu-
ropean civilization was correlated with agricultural management algorithms, intensive
production technology, and the direction of development was linear. At the same
time, the code for the development of Muslim civilization was due to the nomadic
management algorithms, extensive production technology, aggression, and an internal
oasis-steppe conflict. Hence, the sinusoidal direction of development, when the pe-
riphery verifies orthodoxy, conservatism, and the rejection of innovations. The pas-
sage of time, accuracy, binding nature and the contractual nature of the relationship
were not Muslim values. The traditional attitude of the Hindus indifferently treated
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the temporal and eventual aspects of life, being engaged in infinity. In the Indian lit-
erary monuments there is no information about social conditions and political events,
the accuracy of time is not valuable. Closed space and cyclical time — this is the
model of traditional Chinese sense of justice. Historical time received personal names
associated with the life of emperors or dynasties. The future was considered not as
something ahead and still unrealized, but as already being. Thus, morality hung over
the law. Further, the speaker focused on the peculiarities of the Russian legal con-
sciousness, which are based on the cairological perception of law, responsibility and
retribution in a historical perspective. Kairos draws the attention of a person to a fa-
vorable moment of activity. It is not accessible to everyone, but only to exceptionally
gifted individuals or social forces noted above.

The report of the head of the Department of History of Law and the State of
the Law Institute of the Peoples' Friendship University, Doctor of Juridical Sciences,
Professor M.V. Nemytina, “The Multidimensional Space of Legal Culture”, spoke
about the difficulties experienced by Russian law in connection with its departure
from the formation approach and the search for other methodological grounds and
explanations for the development of law, society, and the state. Law in all its diverse
manifestations and forms of existence is a phenomenon of civilization and culture, re-
produces itself, accumulates legal experience. According to the speaker, an under-
standing of the course and development trends of human societies as civilizations,
combined with ideas about culture as an evolutionary experience with traditions and
innovations, today define the paradigm of cognitive activity in the social and humani-
tarian fields of knowledge, including jurisprudence. Law as a phenomenon of civiliza-
tion and culture coexists and reproduces together with other social phenomena (poli-
tics, economics, language, psychology, ideology, art, etc.) and is difficult to separate
from them. By virtue of this, the legal life of a society, if it is viewed as law under-
standing, lawmaking, law enforcement, use of law, is subject to the influence of a va-
riety of factors. The key directions of scientific research in the field of law, their vec-
tors, are socio-cultural, cultural, civilizational and cultural. At the same time, it
should be taken into account that, from the perspective of modern scientific
knowledge, the approaches to mastering social reality and the limits of its compre-
hension are such that it makes it difficult to establish common laws for the develop-
ment of law in civilizations-cultures and society. It seems possible only to identify
with a certain degree of probability trends that are characteristic of civilizations and
cultures in their past, present and future. The civilizational and cultural foundations of
modern Russian law are heterogeneous and represent an eclectic mixture of various
civilizations-cultures in diachronic and synchronous sections. These are elements of
the legal system of pre-revolutionary Russia, Soviet law, international law, Western
law, and Eastern law.

The report "The legal factor in the dynamics of social trauma: the Russian ex-
perience" was made by the Head of the Department of International Law of the A.IL
Herzen Russian State Pedagogical University, Doctor of Juridical Sciences, Professor
A.A. Dorskaya. Summarizing the different opinions about the concept and nature of
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social trauma, she highlighted the most important characteristics of this phenomenon.
The stages of the emergence, development and overcoming of social traumas, devel-
oped by the Polish sociologist P. Sztompka, were reviewed using the example of Rus-
sian historical and legal material. Various examples from the history of the state and
law of Russia were given, showing the significance of the legal factor at different
stages of the transformation of social trauma. Attention was drawn to the fact that law
as a universal social regulator can act as a preventive tool that can prevent the occur-
rence of social trauma, and can also help to prevent certain events from being per-
ceived as traumatic.

L.O. Murashko, Doctor of Juridical Sciences, representing the Constitutional
Court of the Republic of Belarus, in her presentation “The Digital Dimension of Legal
Space in Modern Conditions” dwelled on the current issues of digitalization and the
changes that this process brings to all spheres of life. The law needs to respond to the
challenges of a rapidly growing digital economy, which, along with globalization and
transnational regulation, is changing the perception of such global categories of hu-
manity as space, time, and communication. Thanks to digital technologies, the world is
accelerating and objectively universalizing, which requires flexible universal legisla-
tion in existing branches of law and fundamentally new legislation for the “customary”
legal regulation of entire sectors of the digital economy. It becomes obvious that in the
case of digitalization processes, the “leading reflection” of the law is significantly de-
layed, and without a murmur it follows the development of technologies that rely at
the beginning of their journey on self-regulation. This places increased demands on the
legislator, who has lost the habit, at least in countries with stable traditions of statism
and positivism, to carefully and thoughtfully explore the emerging customs and usag-
es, to envelop objectively developing relations in the normative legal form. Thus, digi-
talization processes bring to the fore the issues of borrowing “best practices”, samples,
successful algorithms of legal mechanisms, which, being created in one legal system,
are adopted by other states of the world and adapt to different legal conditions, often
contrary to established legal traditions. The report noted that in the Republic of Bela-
rus much attention is paid to the development of information technologies, a number
of documents have been adopted, including the State Program for the Development of
the Digital Economy and the Information Society for 2016-2020. According to the rat-
ing of the International Telecommunication Union, Belarus ranks 36th (out of 167) in
terms of the development of information and communication technologies and is
a leader among the CIS countries. The current changes in the legal regulation of Bela-
rus in the field of digital technologies now include the entry into force of the Decree of
the President of the Republic of Belarus of December 21, 2017 No. 8 “On the devel-
opment of the digital economy”, which was developed largely due to the efforts of the
“information community” that is emerging within the High-Tech Park (HTP). The
main provisions of the Decree concern, in particular, the comprehensive legal regula-
tion of businesses based on blockchain technology. This creates a favorable legal re-
gime for the development of the national economy.
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Director of the Law Institute of the RUDN University, Doctor of Juridical
Sciences, Professor O.A. Yastrebov in the report “Modern requirements of the Higher
Attestation Commission on awarding academic degrees” told the participants about
the problems and prospects of Russian legal science, the need to improve the quality
of training of scientific personnel, the latest trends related to the creation and organi-
zation of dissertation councils in universities that have the right to award academic
degrees. , in the number of which entered and RUDN. The speaker also focused on
the problems of raising the level of scientific legal journals, including them in interna-
tional databases. In conclusion, he expressed confidence that all measures taken
would contribute to the development of Russian legal science, its integration with
foreign science, and the improvement of international cooperation in the field of law.

IV. CONFERENCE RESULTS

In summing up the results of the I International Scientific Conference “Law is
a Phenomenon of Civilization and Culture,” its organizers and participants noted how
difficult it is to solve problems of such magnitude and complexity as the civilizational
and cultural foundations of law under the conditions of pluralism of modern national
jurisprudence. At the same time, they came to the unanimous conclusion that the dis-
cussion among specialists of the problems stated in the conference title outlined the
correct development vectors in the field of legal science based on modern methodolo-
gy. This allows you to identify trends in the development of society, state and law in
different historical periods, to discuss the problems and prospects of modern law and
jurisprudence in Russia and foreign countries.
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¢. CII-1 OI'VIT «IIOUYTA POCCUN»

ABOHEMEHT Ha xxypHan 20831
BECTHUK PYJJ,H (MHZICKC U3/1aHus)
cep"ﬂ «'OPVIAM‘ieCKVIe Konuuecto
HayKu» KOMILIEKTOB:

2018013 rom mo mMecsam
1 2 3 4 5 6 7 8 9 0] 11 12

Kyna
(TI0YTOBBII HHICKC) (ampec)
Komy
((baMuIInsA, MTHULUAJIBI)
JOCTABOYHAS KAPTOYKA
Ha JXypHall 20831
IIB [mecTo |nuTep (MHICKC M31aHHs)
BECTHUK PYOH
Cepus «lOpugnyeckue Hayku»
Crou-| moamucku py6. ko | KonuuecTtso
MOCT |1jepeanpecoBKn py6. _ Kom. | KOMIUICKTOB:

Ha2018 roa mo Mecsauam
1 2 3 4 5 6 7 8 9 11011 12

Kyna |

(TIIOYTOBBIIT MHAEKC) (azpec)

Komy

((bamunns, THULHATIB)




AnA 3AMETOK
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