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AHHOTanUs. AJJMAHHCTPATUBHAS MPEIOIULNS KaK 3aKOHOJATEIBHBIA KOHCTPYKT, TO3BOJISIOIIUI
IPUBJIEKATh K YTOJIOBHOM OTBETCTBEHHOCTH 32 (DaKT HOBTOPHOTO COBEPIICHUS aIMUHHCTPAaTHBHOTO TIpa-
BOHAPYLICHUs, YK€ JIUTSIBHBIA TEPHOJl BPEMEHH HAXOIWUTCS MO CaMbIM IPHCTAIHHBIM BHUMaHUEM
yueHbIX. JlaHHOe BHHMaHHWE NPEIOoNpeNesieH0 TOKTPUHAIBHBIMH JTUAMETPAIbHO TPOTHBOIOIOKHBIMA
TOYKAMH 3PEHUSI MO BOMPOCY MOMYCTHUMOCTH HCIHONB30BAHHS aJIMHUHUCTPATHBHON MPEIOJUIINN KaK
crnocoba KpuMUHaNMU3anuy. Hammdame cyniecTBeHHBIX H, 0€3yCIOBHO, 3aCITyKUBAIOIIINX BHUMAHKE apTy-
MEHTOB KaK MPOTUBHHUKOB, TaK U CTOPOHHUKOB KPUMHHAITU3AIUH TTOBTOPHOTO (paKTa COBEPILICHHUS aIMH-
HUCTPAaTHBHOTO NPaBOHApPYLIEHHS HE MPEAINOiaraeT BO3MOXKHOCTh MX KOMIUIEKCHOTO PAacCMOTPEHHS
B paMKax OJHON MyONUKalnU, KaK CISACTBUE, MPEACTABIAETCS OOOCHOBAHHBIM IIOMBITKA OICHKH
OTAENBHBIX, B TOM WJIM MHOW CTENEHH 3HAYMMBIX JIOBOJOB YYEHBIX, OAHHUM M3 KAaKOBBIX BBICTYIAeT
COOTHOIIICHNE aIMUHUCTPATHBHON MPEIOUIIUK C OOIIETPABOBBHIM MPUHIIUIIOM C MHOTOBEKOBO# HCTO-
pueit Non bis in idem. I{ens nccnenoBanus: oleHKa aIMUHUCTPATUBHON NPEIOANIIAN B KOHTEKCTE TPUH-
runa Non bis in idem. B ocHOBY MeTo10710THH MCCI€JOBaHUS MTOJIOKEH TUAICKTHYECKUI MaTepHaIn3M.
IpumeHsuTMCh Kak oOIIeHayYHbIe (CHCTEMHO-CTPYKTYPHBIA U (OopManbHO-TOTHIECKUH, HHITYKTHBHBIH
U JIAyKTUBHBIA, aHAIU3 M CHUHTE3), TaK U CHEIHAIbHbIC ((HOPMATbHO-IOPUANICCKHUA, CPAaBHUTEIBHO-
MIPaBOBOI) METO/BL. Pe3ylbTaThl: OCHOBaHUH CUNTATH, YTO, KOHCTPYHUPYST HOPMBI C aIMUHHCTPATUBHOM
IperoUIUeH 0TeUeCTBEHHBIN 3aKOHOAATENb HapyllaeT MoJioxkeHus npuHnuna Non bis in idem, Her,
MIOCKOJIBKY PACHIMPUTENHFHOE TOJKOBAHUE HCCIEAYyEeMOro NMpUHIOUNA (IIpeArnoararoee HeIoImyCTH-
MOCTb ydeTa ()akTa paHee COBEPLICHHBIX NPABOHAPYLIEHWH IPH COBEPIICHWH IPaBOHApYIICHUH
B MOCJIEAYIOLIEM) CTOUT MPHU3HATH HEOOOCHOBaHHBIM. [locie0BaTeIbHOE OTCTANBAHUE HIICH HECOOTBET-
CTBHSI aIMUHHCTPATHBHOM npetoaniuy npuHiumy Non bis in idem J0MKHO ¢ HEM30EKHOCTHIO MTPUBO-
JITh CTOPOHHHMKOB JaHHOW TOYKH 3pEHHS K HEOOXOJUMOCTH OCMAPUBAHUS PSAa IPYTHX YCTOSBIIHXCS
MHCTUTYTOB M HOPM, NPEIIOJIAralolIuX Y4YeT NONPECTYNHOTro (B TOM YHCIIE NPOTHBOIIPABHOTO)
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MOBEJICHUS, B IIEPBYIO OYepE/lb — PELUMBA U CYAUMOCTH, 10 CYIIECTBY, TAKXE MPEANOIATaloIINX Y4eT
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Abstract. The concept of administrative prejudice, which enables the imposition of criminal
liability for repeated commission of an administrative offense, has been the subject of sustained scrutiny
among scholars. This attention is driven by starkly contrasting doctrinal viewpoints on the
appropriateness of utilizing administrative prejudice as a method of criminalization. Given the substantial
and noteworthy arguments presented by both opponents and detractors of the criminalizing repeated
administrative offenses, it is impractical to comprehensively address them in a single publication. Hence,
it is justifiable to endeavor to evaluate key arguments put forth by scholars, including their linkage
between administrative prejudice and the longstanding legal principle of non bis in idem. The aim of this
study is to assess administrative prejudice within the framework of the principle of non bis in idem. The
research methodology is rooted in dialectical materialism, employing both general scientific (system-
structural, formal-logical, inductive and deductive, analysis and synthesis) and specific (formal-legal,
comparative-legal) methods. The findings indicate that the domestic legislator does not appear to
contravene the tenets of the non bis in idem principle by enacting norms involving administrative
prejudice. A generous interpretation of this principle, which precludes taking into account prior offenses
when addressing subsequent ones, is deemed unwarranted. Steadfastly holding that administrative
prejudice is compatible with the principle of non bis in idem should logically necessitate proponents of
this position to challenge several other established institutions and norms that require consideration of
pre-criminal conduct, particularly recidivism and criminal record, essentially entailing an assessment of
the “dangerous state of the individual”.
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BBeaenne

Hebe3ocHoBaTenbHbIM OyneT yTBEp)KIEHHE O TOM, YTO BOIPOCAM aIMHHUCTPATHB-
HOM IPEeroIMINY B YTOJIOBHO-IIPABOBOI HAayKe U MPaKTHKE yAEIAeTCs MOCIeIHUE OB ca-
MOE€ MpHCTAIbHOE BHUMaHKE. [laHHOe BHUMaHKE PEAONPEeNIEHO «BO3POKACHUEM» aH-
HOTO cToco0a KpUMHUHAIN3AINHA B OT€YECTBEHHOM YT'OJIOBHOM 3aKOHOJATENBCTBE CITYCTS
13 5reT ero OTCYTCTBUS M CYIIECTBEHHBIM pacuIupeHueM coctaBoB OcoOeHHO YacTh YTo-
JNoBHOTO Kojekca Poccumiickoit ®eneparmu’ (nanee — YK P® nnm yronoBHEIH 3aKkoH),
CKOHCTPYHMPOBAHHBIX MO NPUHLIUIY aAMUHUCTPATUBHOM MPEIOIUINY, Ha (OHE HENMpeKpa-
MIAIOMINUXCA TUCKYCCHH OTHOCHTENBbHO NMPUHLUIIHAIBHON BO3MOXKHOCTH HCIIOJIB30BAHUS
JAHHOTO MEXaHH3Ma B YTOJOBHO-IIPaBOBOM mojuTHKe. OleHKaM JaHHOTO 3aKOHOIaTellb-
HOTO ITOJIX0/1a TOCBSIIEHO MHOYKECTBO My OIMKALMI YYEHBIX, COIEPKAIIX CYIIECTBEHHBIC
3aCiIy’KHBaIOIIKMe BHUMaHHUS I0OBOABI pro et contra. Beuay orpanndeHHOCTH 00BbEMOB IIy0-
JIMKALWK, HE TBITAsCh OTBETUTH HA KITIOUEBOH BOMPOC O TOMYCTUMOCTH KPUMHUHAITU3AIAN
(hakTa HIOBTOPHOTO COBEPLICHUS NIEPBOHAYAIIBHO aAMUHUCTPATUBHO HAKA3yEMOTO ACSTHUS,
BUANTCA OOOCHOBAaHHBIM IPOAHATIM3UPOBATH OAWH U3 JUCKYTHPYEMBIX apTryMEHTOB —
COOTBETCTBHE AJMHMHUCTPATUBHOW MpPEIOANLIUM H3BECTHOMY C HE3allaMATHBIX BpEeMEH
npuHIUIy Non bis in idem. Mcxo/s U3 MOCTaBICHHON e Ha OCHOBE KPaTKOTO UCTOPH-
YeCKOro IKCKypca MpeJyiaraeTcsl pacKpbITh COBpEMEHHOE 3aKperuieHne npuHiumna Non bis
in idem B MeXIyHapOIHOM U POCCHUICKOM IIpaBe, OCIE YEr0 HAWTH HEKUE «TOYKHU COIIPH-
KOCHOBEHHS» 0003HAYEHHOTO NMPUHIINIA ¥ aIMUHICTPATHBHOMN MPEIOIUIINH.

Non bis in idem: kpaTkuii ucTOpUYeCKHUIi IKCKYPC, COBPEMEHHOE 3aKpeIJieHne
B MEKIYHAPOIHOM H PocCHiiCKOM MpaBe

Hcropust ananu3upyeMoro MpUHIIAIA BEASTCS CO BpeMeH PUMCKON MMIIEpUU U CBSI-
3biBaetcs ¢ Jlurecramu FOctunmnana 533 rona H.3. (Ponomareva, 2019:83), B KOTOpBIX OH
3By4an kak «nemo debet bis vexari pro una et eadem causay, IpHOIU3UTEIHHO TTEPEBOIH-
MO€ KaK «HHKTO HE JOJDKEH OBITh MOIBEPrHYT ABOWHOMY HAKa3aHUIO 32 OJHO U TO Ke
npectymieHne». OTMETHM, YTO HCCIeIOBaHM MTOCIIEIHNUX JIET HCIIONB3YIOT Takxke (hop-
mymupoBky «Ne bis in idem»? (Leite, 2022), ofHaKo, BBUIY OOIIENPU3HAHHOCTH, B HAUME-
HOBAaHHWU M 10 TEKCTy JaHHOW MyOJIMKAaMU TPUHIMI Oyner mMeHoBaThes «Non bis
in idem».

OO01enprU3HAHHOCTD JAHHOTO MIPUHIIUAIIA TOATBEPKAACTCS 3aKpericHrneM: B KOHBEeH-
IIMH 3aIIUTE MPaB 4eT0BEKAa 1 OCHOBHBIX CBOGO.’, CT. 4 KOTOPOH yKa3hIBAaeT HA HEOMY-
CTUMOCTHh TIOBTOPHOTO OCYKJICHUS WM HaKa3aHWS B YTOJIOBHOM IMOPSIIKE B paMKax

! Vronosuslii koneke Poceuiickoit @enepanun ot 13.06.1996 Ne 63-®@3 // Cobpanue 3akoHoaaTebcTBa PO,
17.06.1996. Ne 25. c1. 2954.

2 Leite LF. Ne bis in idem. Comentério da Convengido Europeia dos Direitos do Homem e dos Protocolos
Adicionais. UCP. 2019, pp. 2443-2515.

3 KoHBeHIMs O 3allUTE IIPaB YElOBEKA U OCHOBHBIX CBOOOX (3akmwouena B r. Pume 04.11.1950) (Bmecte ¢
«IIporokonom [Ne 1]» (ITogmucan B r. [Tapmxke 20.03.1952), «IIporokonom Ne 4 06 obecriedeHIN HEKOTOPBIX
npaB U cBOOO IIOMHUMO TeX, KOTOpbIe yxe BKtoueHbl B KonBeHuuto u nepsseiit [Iporokon k Hei» (Tloamucan
B T. CtpacOypre 16.09.1963), «IIporokonom Ne 7» (IToanucasn B r. CtpacOypre 22.11.1984)).
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IOPUCAMKIMY OHOTO U TOTO € ToCyJapcTBa 3a MPECTYIUIEHHE, 32 KOTOPOE JIUILO YyiKe
OBUIO OTpaBAAHO WIJIM OCYXKIIEHO B COOTBETCTBMH C 3aKOHOM U yTOJIOBHO-IIPOIIECCYalTb-
HBIMH HOPMaMHM 3TOTO TOCYAAapCcTBa; B MeXIyHapOJHOM MaKTe O FPaXTaHCKUX U TMOJIUTH-
yeckux mpaBax’, cT. 14 KOTOPOTo IJIACHT, YTO HUKTO HE JOJKEH OBITH BTOPUUYHO CYIUM
WM HaKa3aH 3a MPECTYIJIEHHEe, 32 KOTOPOe OH yXe OBII OKOHYATENbHO OCYXIEH HIIN
ONpaBAaH B COOTBETCTBHM C 3aKOHOM M YTOJIOBHO-IPOILIECCYaIbHBIM MPAaBOM KaxKaOH
CTpaHbl; B psiie¢ APYI'MX NPHU3HAHHBIX HAa MEXIYHAPOAHOM YpOBHE (YHIAMEHTaJIbHBIX
MIPABOBBIX JOKYMEHTaX.

JlaHHBIE HOPMATUBHBIE MOJIO0KEHUS UMIUIEMEHTUPOBAHBI U B HALIMOHAIBHOM 3aKOHO-
JlaTeNIbCTBE psila TocyAapcTB, B ToM uucie Poccuiickoit @eneparuu. Tak, coriacHo
cT. 50 Koncruryuun Poccuiickoit denepanun HUKTO HE MOXKET ObITh IOBTOPHO OCYKACH
3a OJJHO U TO K€ MPECTYIJICHUE. JIOTMYHBIM BUAMUTCS 3aKPEIUICHUE TAHHOTO IPHUHIINIIA Ha
oTpacieBoM ypoHe — B YK P®, cT. 6 KOTOpOT0o TOBOPUT HAM O TOM, YTO HUKTO HE MOXKET
HECTHU YTOJIOBHYIO OTBETCTBEHHOCTb JIBaXK/IBI 32 OJHO U TO K€ mpecTymiieHue, B Kogekce
Poccuiickoii ®eepanui 06 aIMHHUCTPATHBHBIX MpaBOHApymeHHax® (mamee — KoAll
P®), u. 5 ct. 4.1 KOTOpOrO YKa3bIBa€T HA TO, YTO HUKTO HE MOKET HECTH a]MUHHUCTPATHB-
HYI0 OTBETCTBEHHOCTb JBAXbI 32 OAHO U TO € aIMUHUCTPATUBHOE MIPABOHAPYLICHUE.

C yyeroM mpaBOBOM HCTOPHYECKOH MPEEMCTBEHHOCTH BHUIUTCA OOOCHOBaHHBIM
OTOXKAECTBIISATh CIIyYal KPUTUKHU B aJpec HECOOMIOIEHHS IPH KOHCTPYUPOBAHHH HOPM C
aIMUHUCTPATUBHON TIPEIOAUITNCH yka3zaHHBIM mojoxeHusM YK P® / Koncturymun PO
(Gavrilov, 2020:36) MexxayHapOIHBIM HOPMaM C KPUTUKOM HEMOCPEICTBEHHO MPUHIIHIIA
Non bis in idem (H.A. Jlomamenko (Lopashenko, 2011:68), JI.B. Illemskun (Shemyakin,
2015:46)), 4To U JETJI0 B OCHOBY HACTOSIIEH My OIHKAINH.

Wrak, nocioBHeI niepeBoa npuHimna Non bis in idem — «He IBaxabl 3a OJHO U
TOXE», YTO, C TOUKU 3PEHHUS IOPUCIPYACHIINH, TOJIKYETCS KAK HEJOIYCTUMOCTb ABOMHOMN
OTBETCTBEHHOCTH 33 OJIUH IOpUANYECKHii (akT — mpaBoHapyienue. [1o cymecTBy, nanHoe
MIOJIOKEHNE — HEeKas rapaHTusi JUisi CyOBEeKTOB MPAaBOOTHOIEHWH (dYalie Bcero — s
MIPaBOHAPYIINUTENEH, B TOM YHCIE JIWI, COBEPIIMBIINX T'PaXIaHCKO-TIPABOBOM JIEIHKT;
peke — Al Y4aCTHHKOB HaJIOTOBBIX, OIOKETHBIX | T.II. IPABOOTHOILICHUH ), TPE3IOMUPY-
forasi, 9To, Oyaydr €IMHOXKIbI IIPUBJICUYEHHBIM K OTBETCTBEHHOCTH 32 CBOM JIESHUS, OHU
MOT'YT OBITh YBEPEHBI B TOM, YTO NOBTOPHO 3a JIaHHBIE (haKThl X MPUBIICKATH HE OYIYT.
OroBopuMcs, UTO U3 JAHHOTO MpaBUila €CTh UCKIIOYEHUS, CBSI3aHHBIE CO CIyYasMHU, KOraa
OCYIIECTBIISIETCA TEPECMOTp Jeia BBUAY OOHapYKEHHsI HOBOTO (DaKTa WM CYLIECTBEH-
HOT'O HEJJOCTAaTKa, MOBIHUSBIIETO Ha MPOLEAYPY IEPBOTO, O YeM FOBOPSAT Kak 3apyOeKHbIE
uccnenosaremu (Ungurean, 2021), tak u Koncrurynuonnsiii Cyn PO, ykaspiBatomuii Ha
TO, YTO «TPeOOBaHMUS MMPABOBON OINIPENETCHHOCTH M CTAOMIBHOCTH HE SIBISIFOTCS a0COMIOT-
HBIMH U HE MPENATCTBYIOT BO30OHOBICHHUIO TPOU3BOCTBA 110 JIENTy B CBSI3H C MOSIBICHUEM
HOBBIX WJIM BHOBH OTKPBIBIIUXCS OOCTOSATENBCTB MM MPU OOHAPYKEHUN CYIIECTBEHHBIX
HapyLIeHUH, KOTOpble ObUIH AOMYIIEHB! Ha MPEABIAYIINX CTaIusIX Mpolecca U IPUBEIH K
HENPaBIILHOMY Pa3penteHuio aema»’).

4 MexyHapoaHbIii IakT O rpakaaHcKux M nonurtudeckux npasax ([Ipumst 16.12.1966 Pesomouueii 2200
(XXI) Ha 1496-Mm nmnenapHoM 3acenanuu ['enepansHoii Accambnen OOH).

5 Konexke Poccuiickoii @enepaiuy 06 aIMUHUCTPATUBHBIX MpaBoHapyuenusx ot 30.12.2001 Ne 195-®3 //
Poccwuiickas razera. Ne 256. 31.12.2001.

¢ TTocranosnenue Koncturyunonnoro Cyaa P® or 11.05.2005 Ne 5-IT «Ilo meay o NpoBepKe KOHCTUTYLIMOH-
Hoctu cratbu 405 VYronoBHO-mpoueccyanbHOro kozaekca Poccuiickoii denepanun B CBA3U C 3alIpOCOM
Kypranckoro obnacTHoro cyza, skanobamu YIIOJIHOMOYEHHOTO 1O IpaBaM udelioBeka B Poccuiickoit denepa-
IIUH, TPOU3BOJICTBEHHO-TEXHUIECKOTo KoonepaTnBa «CoeicTBIe», 00IIecTBa C OrPaHUIECHHON OTBETCTBEH-
HocThlo «Kapenusi» u psiia rpasknan» // Poceniickas razera. Ne 106. 20.05.2005.
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[Tpu 3TOM Ba’kKHO MOHMMATh, YTO YKa3aHHBIA MPUHLUI OTHIOAb HE 03HAYAET HEJOMy-
CTUMOCTh IIPUBJICUEHHS 32 OJHO IPABOHAPYIIEHHE K HECKOJIbKUM BHAAaM OTBETCTBEHHO-
CTH, 4TO, KaK MPeJICTaBIAETCs, HE TpeOyeT JOKa3aTeIbCTB, MOCKOJIBKY KOPPEKTHAs IIPaBo-
Basl OLIEHKA JOCTATOYHOT'0 KOJIMYECTBA NPECTYIUICHUH BKIIOYAeT NapajuieJIbHOE PEeLICHNE
BOIIPOCA O BO3MEIIEHNH IPUUYMHEHHOT0 BPE/ia B TPAXKAAHCKO-IIpaBoBOM nopsinke. Hamumo
OTJIMYHA B XapaKkTepe MpaBOOrPaHUYCHUI: ¢ OJHOH CTOPOHBI — KapaTeNbHBIH, C APyron
CTOPOHBI — KOMIICHCAIIHOHHBIH XapaKTep.

[TonTBepxaeHNe HAILIUM CJIOBaM MOKHO HalTH M B MyONIMKaUAX 3apyOeHBIX aBTO-
poB. Tak, eBponeiickue ucciea0BaTeNI OTMEUAOT YTO BBULY OTIMYHUM B XapaKkTepe oxpa-
HAEMBIX OOIICCTBEHHBIX OTHOIICHUH (MM B «COIMANBHBIX IIEHHOCTIX» (Xavier,
2021:149)) ve saBnsercs HapylleHueM mpuHOuna Non bis in idem oOJHOBpeMEHHOE
MIPUBIICYCHNE K IUCIUILUIMHAPHON W YroloBHOH oTBeTcTBeHHOCTH (Dumitrache, 2011);
JTUCIMITIIMHAPHON M YTOJIOBHOM, a TaK)Ke TPakIaHCKO-TIPaBOBOil 1 yrojosHoi (Gradinaru,
2012:441); paBHBIM 00pa3oM, KaK U MOBTOPHOE Cy1eOHOE TIpECIieIOBaHNE B paMKaX Ipax-
JTAHCKO-TIPaBOBOW KOH(HMCKAITMN BBUIY «HEKapaTenbHOro xapakrepa» (Bikelis, 2020:48).

WHoe 1e10 — 0TBETCTBEHHOCTh MTyOJMYHO-TIPABOBas, B CBSI3M C YEM CTOUT OMHHTB,
YTO IPaBO aJMUHUCTPATUBHBIX MPaBOHAPYLICHUH (aIMUHUCTPATUBHO-ACIUKTHOE MIPABO)
Y YTOJIOBHOE MPaBO JIOCTATOYHO CIIEUPHUYECKIE OTPACIH IpaBa, OJHOW U3 0COOCHHOCTHIO
KOTOPBIX SIBJISIETCS MX HANpPaBICHHOCTh Ha 3aIUTY CXOXKHX, OXPAHSIEMBIX HOPMaMHU NpaB
1 cBOOOJ, TOCPEIICTBOM HEBYCMBICIIEHHOTO YKa3aHUS Ha JNESIHUS, COBEPLICHUE KOTOPBIX
BJIEUET Pa3INYHbIE (TI0AYAC JOCTATOYHO CYNIECTBEHHBIE) MPABOOTPAHNYEHUS I BHHOB-
Heix. O0 akueHTe B paccMaTpMBaeMOM HaMM HPUHLIMIE HUMEHHO HA OZHOKPAaTHOCTH
xapamenvrou (nyoaUYHO-NPABO60Il) OTBETCTBEHHOCTH 3a IIPABOHAPYIIICHHE HEOHO-
kpaTHO oTMeyan u Koncturynuonnsii Cyn P®’, roBopuinm M OTedecTBEHHbIE
(Gubernatorova, Timofeev & Pinchuk, 2022:54), u 3apybexusie yueHsle. Tak, HCTTaHCKHE
HCCIIEZIOBATENN, OTMEYAloIllie, CO CCBUIKOM Ha pemeHuss KoHCTUTYyIHMOHHOTO cyna,
HEZIOITyCTUMOCTb IOBTOPHOT'O PACCMOTPEHUS JieJia HU B aAMHUHUCTPATHBHOM HH B YTOJIOB-
HOM TIOpSIIKE, €CIIM 10 HeMy yxke Obuto BeIHeceHO pemreHue panee (Cabrera-Delgado,
2014:22), paBHO Kak eBpoIleiicKHe HCCIeJ0BaTeNN, KPUTUKYIOIIUE JOKTPUHY YTOJIOBHOTO
IIpaBa YU 3aKOHOJATENbCTBO PyMBIHNHM, IIpEIyCMAaTPUBAIOLINE BO3MOKHOCTh IPUMEHEHHUS
3a OIHO W TO JX€ JesHHEe KaK YTrOJOBHOTO, TaK M aJMHUHUCTPAaTHBHOI'O HaKa3aHUS
(Gorunescu, 2011:174).

B naHHOM cilydae CTOMT OTMETHUTh, YTO Bbllieyka3zaHHast Hopma Koncturyuu Poc-
CHUH, KOHIIEHTPHUPYIOIIAsCS UCKIIIOUUTENBHO Ha HEAOMYCTUMOCTH IIOBTOPHOTO OCYK/IEHUS
3a OJJHO | TO K€ MPECTyIJICHNE (UTO JaeT OCHOBAHHE YUCHBIM XapaKTEPH30BaTh MPUHIIMII
kak MoHooTpaciieBoii (Nobel, 2022:13), He perjiaMeHTUPYS BO3MOXXHOCTH MOBTOPHOIO
NPUBJICUCHUS 3a UHbIE, BpEAHbIE A7 00IIeCTBa ASIHUS, K IPUMEPY — aIMUHUCTPATUBHBIC
HPaBOHAPYILEHUS, BUAUTCS JOCTATOUYHO AUCKYycCHOHHOU. Heckonbpko 6os1ee KOppeKTHBIM
OBLIO OBI pacKpBITHE HcciieyeMoro Hamu npuHiuma B ct. 50 Koncturyuuu PO kak Heno-
MYCTUMOCTb IIOBTOPHOT'O HPUBJICUEHUS K nYOIUYHO-NPABOEOLU OTBETCTBEHHOCTH 33 OJJHO
U TO )K€ JIeTHNE.

Ho u 31ech (B myOnMYHO-TIPABOBBIX OTPACIIAX) HE BCE TAaK MPOCTO, OCKOJIBKY JaKe
«BHYTPH» OIHOHN OTpaciy JaJIEKO HE BCEIr/1a OUEBUIHBI IPAHHIIbI AEHCTBUS IIPUHIMIA Non
bis in idem. [IpumepomM MOKET CITyKUTh HeOe3bI3BeCTHOE perieHne KOHCTUTYIIMOHHOTO

7 K npumepy, [locranosnenue Koucruryuuonuoro Cyna PO or 12.05.2021 Ne 17-I1 «Ilo meny o nposepke
KOHCTUTYUMOHHOCTHU cTatbu 1.5, yactu 1 crareu 2.1, yactu 1 crathu 15.6, mynkra 1 wactu 1, gactu 3 cratbu
28.1 u mpumeuanus k 3toit cratbe Konmekca Poccuiickoit @enepanuu 06 aIMUHUCTPATHBHBIX TPaBOHAPYIIIC-
HUSIX B CBsI3U ¢ xano6oii rpaxxnanku H.H. Kopenxkoit» // Poccuiickas razera. Ne 113.26.05.2021.
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Cyna P®?, cormacHo KoTOpoMy HEOHOKPATHOE COBEPIIEHHE AUCIMILTMHAPHBIX TIPOCTYTI-
KOB CaMoO T10 ce0e He MOXET CIYXHUTh OCHOBAHWEM IS YBOJBHEHHS CO CITy>)KOBI B TOM
ciIy4ae, KOTJla 32 KaKJblid U3 MPOCTYNKOB JIUIO OBUTO MPUBJIEYEHO K AMCLHUIUIMHAPHOMN
oTBeTCTBEHHOCTH. Kak n3BecTHO, OCIeAYIONIIe HOPMATHBHEIE MTOJIOKEHUS, OTMEUCHHBIE
B YKa3aHHOM JIOKYMEHTE, CBHJIETEILCTBYIOT O TOM, YTO OKOHYATEIHHOE PEIICHUE JTOTIKHO
MIPUHUMATHCS aTTECTAllMOHHON KOMHCCHEH, KOTOpas BIIOJIHE MPaBOMOYHA OCYIIECTBUTH
«TIOBTOPHBIN» ydeT ()aKTOB HEOTHOKPATHBIX HApyIICHUI AMCUUIUIMHEL. TakuM o6paszom,
KITIOYEBOM MHTEPECYIOLINI Hac BOMPOC — «JOMyCTUMO JIU B OTCYTCTBUHU OYEPEIHOTO AMC-
[UTUIMHAPHOTO MPOCTYTIKA, PYKOBOJCTBYSICH JIUIIb COBOKYITHOCTHIO paHEe COBEPIICHHBIX,
MIpaBOBasi OLIEHKA KOTOPHIM YK€ ObLIa JaHa, HajlaraTh OYepeaHOe B3BICKaHHE?» OCTaJCs
0e3 oTBeTa.

Heoano3nauno ctout oneHuBath U pazbsicHenus Bepxosnoro Cyaa P®, nepuonnye-
CK{ PacKpBIBAIOIIETO IS HIDKECTOSIINX MHCTAHIINI TEPMUH «COMPSHKEHHOCThY». K mpu-
Mepy, YKa3aHHe Ha TO, YTO YOHICTBO, COBEPILIEHHOE C IIENIBI0 CKPBITh APYTOe MPECTyIUIe-
HUE MW OOJIETYHTH €ro COBEPIICHHE, a PaBHO COMPSDKEHHOE C M3HACWIIOBAHHEM HWITH
HACHUJIbCTBEHHBIMH ACHCTBHAMH CEKCYyaJIbHOTO XapakTepa, CleAyeT KBaTu(pUIUpoBaTh 10
COBOKYITHOCTH C COOTBETCTBYIOIMMHU cTatbsiMu YK P® (1. 13 IlocranoBnenus mieHyma
BC P® or 27.01.1999 Ne 1°), ¢ 3aBUAHON pErynspHOCTHIO KPUTHKYEMOE yUEeHBIMH
(x mpumepy, Apremenko H.B. u IllumbapeBa H.I'. (Artemenko & Shimbareva, 2023),
Kpaes [I.1O. (Kraev, 2023), Cunoposa E.3. u IBanosa A.JI. (Sidorova & Ivanova, 2021)),
MOCKOJIBKY TPEIoIaraeTcsl Bce TOT XKe JBOWHOHN yueT ogHoro (akra. besycinoBHo cutya-
IIUI0 HA3BaTh MPEJENBHO OYEBHIHON C Y4eTOM MOJOXeHui npuHmmna Non bis in idem
HEJIb3s1, IOCKOJIBbKY PeYb UIET O eOUHCIMBEHHOU TIPABOBOM OIIEHKE MPECTYITHOMN AesTelNb-
HOCTH, OJTHAKO, CTOUT MPHU3HATH, YTO TPEOYIOT OTAEIBHOTO CAaMOTO MPHUCTAILHOTO BHUMa-
HUS BOTIPOCHI TaK HA3bIBAEMON «COMPSDKEHHOCTH» B YTOJIOBHOM 3aKOHE, KaK, BIIPOYEM,
¥ BOIIPOCHI (POPMHUPOBAHUSA MMPEAUKATHBIX MPECTYIUIEHUH, 0COOEHHO C yUeTOM JIeKIapupy-
€MOIl aBTOpaMHU BO3MOXHOCTH YU€Ta yoice Noyuusuieco MPaBOBYIO ONEHKY — «IIpeJIIie-
cTByIoLIero» npecryrmieHus (Ashin, 2010:252), npaBoBoii OlIEHKH peanbHOM 1 HIeaTbHON
COBOKYITHOCTH, OCOOCHHO B KOHTEKCTE MpOOJIEM pasrpaHHUYCHHs aIMUHUCTPATUBHOMN
W YTOJIOBHOW OTBETCTBEHHOCTH (Arzamastsev, 2022:33) u cOCTaBOB «C YYTCHHOH COBO-
KynHocThio» (Bunin, 2022:69).

[Ipu3HaBast, 4TO OTpaciieBOe 3aKOHOAATENbCTBO (YKa3aHHBIE YYTh BHIIIE HOPMBI
YK P® u KoAll P®) 3anpemniaer HeOAHOKpaTHOE MPHBIEUYEHHE K OTBETCTBEHHOCTH 32
OJIHO JISSTHUE, 3aMPEIIEHHOE 160 YTOJIOBHBIM 3aKOHOM, 160 KoAIl PO, crout momuepk-
HYyTbh, YTO, KaK HU IapaJOKCAbHO, HO OTEYECTBEHHAS MPABOBAsl CHUCTEMa YEHMPANU30-
6aHHO HOPMATMBHO HE HCKJIIOYAaeT BO3MOXKHOCTH MPHBJIEYEHHS K OTBETCTBEHHOCTH
JIBAXKIIBI 32 OAWH (DAKT eciu NMPOTUBOIPABHOCTh JAHHOTO (hakTa OyAer ompejaeneHa Kak
B YK P®, tak 1 B KoAIl P®.

besycnoBHo manHbIN Te3nc TpeOyeT MOSICHEHHI, TOCKOIBKY BCEM M3BECTHBI U MOJIO-
YKEHHSI 0 TAKOM OOCTOSATENBCTBE, MCKIIIOYAIOIEM ITPOU3BOICTBO TI0 JelTy 00 aJMHHHUCTPA-
TUBHOM TIPaBOHAPYUIEHWH KaK IIOCTAHOBJIEHWE O BO30YXIECHWH YTOJOBHOTO Jefa
(m. 7 ct. 24.5 KoAll P®), u nonoxenust 06 oOpaTHOH cuie yrojaoBHOro 3akona (ct. 10

8 Tocranosnenune Koncturyunonnoro Cyaa P® or 21.03.2013 Ne 6-IT «Ilo neay 0 NpoBepke KOHCTUTYLIHOH-
HOCTH TIOAIYHKTA «B» MyHKTa 2 ctathu 51 depepanbHOro 3akoHa «O BOMHCKOW 00S3aHHOCTH W BOCHHOH
ciryx6e» B CBsI3H ¢ xanobamu rpaxaal P.B. bockauesa, 1.B. OscsinrnkoBa u [I.A. CaBenseBay / Poccuiickas
rasera. Ne 71. 03.04.2013.

° Tlocranosnenue [Inenyma Bepxosuoro Cyna P® or 27.01.1999 Ne 1 «O cyaeGHOl npakTuke 10 geiaM 06
yowuiictse (cT. 105 YK P®)» // Poccuiickas razera. Ne 24. 09.02.1999.
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YK P®), 4ro Ba)XHO, €CJIM MPEICTaBUTh CUTYALMIO YTO JESIHUE, 32 KOTOPOE JIMIO OBLIO
NPUBICYCHO K aJMHHUCTPATHBHOH OTBETCTBEHHOCTH, OBIIO KPUMHHAIM30BAHO
¥ BO3HHKAET BOIIPOC O €T0 MOBTOPHOM IpuBiiedeHHH. OHAKO MBI TOBOPHM 00 OTCYTCTBUU
Cneyuanu3upoB8anHoll HOpMbl KOTopasi Obl OJHO3HAYHO yKa3blBaja Ha TO, YTO JIHIA €/IH-
HOXKIIBI TTOJJBEPTIINECS JIMIICHUSIM B paMKax aJIMHHHUCTPATHBHOTO 3aKOHOAATEIHCTBA HE
MOJJIeKaT TOBTOPHOMY — YTOJIOBHOMY TPECIeIOBaHUIO 3a JaHHBIE ICHCTBUS.

Takum 00pa3oMm, CTOUT NPH3HATH, YTO COBPEMEHHOE HOPMATHBHOE 3aKpEILUICHHE
B OTCUECTBEHHOH MpaBoBOl cucreMe npuHIMNAa Non bis in idem HECKOJNBKO OTIHYACTCS
OT €r0 «KJIACCHYECKOT0» TIOHUMAaHUS.

[TpuumH 37€Ch HECKOIBKO, HO KITIOYEBasi BUANTCS B TOM, UTO HE BCEM TOCYIapCTBaM
U B HACTOsIIIEE BPEMsI CBOMCTBEHHO JEJICHUE MPOTUBONPABHBIX JCSTHUN Ha MPECTYIICHUS
¥ TIPOCTYIIKH C COOTBETCTBYIOIIEH nuddepeHnmanmeii 3aKkoHo1aTeIbCTBA H CO3IaHNEM
000c00IEHHBIX KOJU(PUIIMPOBAHHBIX HOPMATHBHO-TIPABOBBIX aKTOB.

BwMmecte ¢ TeM, TOCKOJIBKY OT€UECTBEHHAS MPABOBAsi CUCTEMA MOCTPOEHA Ha MPUHIIH-
Iax KOHTHHEHTAIILHOM (POMaHO-TepMaHCKOH ) IPaBOBOM CEMbH, BUANTCS YMECTHBIM I'OBO-
PHUTH 0 HEOOXOMMOCTH HEJBYCMBICIIEHHOTO HOPMAaTUBHOTO ONPEACICHUS] OCHOBOIIOJIara-
IOIIMX Hayal, M3BECTHBIX €IIe JPEBHUM pHMIIIHAM, M TPEIIOJATAIOIUM OJHY
OTBETCTBEHHOCTb 32 OJTHO JICSHHE.

Kak yxe ObII0 0TMeueHo, HanboJiee KOPPEKTHBIM BUAUTCS KOPPEKTHPOBKA OCHOB-
HOTO 3aKkoHa Poccnym B WacTu ykaszaHHWs Ha HEIOIyCTUMOCTH JBOMHOTO HPHUBICYCHUS
K MyOJMYHO-TIPaBOBOM OTBETCTBEHHOCTH, PAaBHO KakK MOCIEYIONas KOPPEKTHPOBKA
0TPACJIEBOTO 3aKOHOJATENbCTRA.

C y4eToM H3II0KEHHOTO, OMPECTHBIIUCE B OOIINX YepTax ¢ CYNTHOCTBIO MPUHIIHIIA
Non bis in idem B MeXayHapOJHOM U POCCHICKOM TIpaBe, CTOUT MEPEHUTH K BOMPOCY
aJIMUHUCTPATHBHOMN MPEIOJUIINH B TOW YaCTH B KAKOH JaHHBIE SBICHHS «COIIPUKACAIOTCS).

Non bis in idem 1 agMMHHCTPaTHBHAS NMPEOAULHAS

HNHTepecHo, 4TO OMBIT UCIIOIB30BAHUS aIMUHUCTPATUBHOM MPEIOIUIIUN OTCUECTBEH-
HBIM 3aKOHOJIATeJIeM COCTaBisieT Ooyiee cTa JIeT, MOCKONBKY mepBas Hopma (cT. 79),
IOCTPOEHHAsh MHTEPECYIONMM Hac obpasom, mosumack B YK PCOCP 1922 roma'.
Ha moment nosBiaenus YK PCOCP 1960'" roga momo6HBIX HOPM HaCUUTHIBAIOCH O,
a Ha MOMEHT YTpaThl €r0 I0pUJINYECKON CHIIBI yke 25.

OpHAaKo ke TOBOPUTH O HAJMYUU CYNIECTBEHHOTO HapaOOTAaHHOTO OIBITa UCIIOIH30-
BaHUS TAHHOTO crioco0a KpUMUHANIM3AIINY, H YK TeM OoJiee T0Ka3aHHOH 3(pEKTUBHOCTH,
HE MPUXOJUTCS IO TOW IpOCTOM npuunHe, yTo npuHarue YK PD o3HameHOBaIOCH OTKA-
30M OT UCHOJIB30BaHUS aIMUHUCTPATUBHON Mperoauuuu, 1 BIuioTh 10 2009 roga noBTop-
HOCTB, 110 00IIIeMy MpaBUTy, He 00pa30BhIBAIA COCTABOB IPECTYILUICHHS.

Cpazy oroBopuMcs, YTO HOPMBI, IIPEIITOIATAIONINE 3HAYUMOCTh aIMUHUCTPATUBHOM
HAKa3yeMOCTH KaK YCIIOBUE (WM OJJHO U3 YCIIOBHUH) JJIsl IPUBJICYEHSI K OTBETCTBEHHOCTH
opn 1 10 2009 roma, MOATBEPXKIEHWE Y€MY — HOPMEI, MPEATIOIATaloIne Pa3InaHbIC
BUJIbl HEOJTHOKPATHOTO (CHCTEMATHYECKOT0) MPOTHBONPABHOTO TMoOBeNeHUs. B kadecTBe
npumepa otMeTuM cT. 117 YK P®, npeaycmaTpuBaroIly0 OTBETCTBEHHOCTh 3a TPUYHHE-
HUE (PU3UYECKUX WM TMCUXUYCCKHX CTPAJaHUN MyTeM CUCTEMAaTHYECKOTO HAHECEHUS
B ToM uncie modoeB (ct. 6.1.1. KoAIl P®); cr. 154 YK P®, npenycmarpusaromiyio

19 TToctanosnenne BIIMK ot 01.06.1922 «O BBenenuu B aeiicteue Yromossoro Kogexca P.C.®.C.P.» //
CY PCOCP. 1922. Ne 15. ct. 153.
11 Vreepsxaen BC PCOCP 27.10.1960 // Cox 3akonos PCOCP. . 8. c. 497.
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OTBETCTBEHHOCTbH 32 HE3aKOHHBIC AEHCTBHA IO YCBIHOBJICHHUIO (YyIOUEPEHHIO) AETeH NpU
YCIIOBUH COBEPIIEHUH X HEOJHOKPATHO MJIM U3 KOPBICTHBIX OOYXIEHNH (KaK U3BECTHO,
cT. 5.37. KoAlIl P® mpemycmarpuBaeT OTBETCTBEHHOCTh 332 HE3aKOHHBIC JEHCTBHUS IO
YCHIHOBIICHUIO (yIOYEpPEHHI0) peOeHKa, Tepefaye ero Imoj OmeKy (IIOTeYUTEeIHCTBO)
WM B IPUEMHYIO CEMBIO).

CyuHoCcTh aAIMUHUCTPATHBHOM MPEIOAULIMHI KaK ClIOcO0a KOHCTPYHPOBaHUs COCTaBa
npectymieHus (o ke crocoda KpUMUHAIH3AIMN) COCTOUT B MPH3HAHHU YTOJOBHO
Haka3zyeMbIM (aKTa IIOBTOPHOTO COBEPILICHUS JIeSHHS, OJHOKPAaTHOE COBEPILICHHE
KOTOpOro, JHOO COBEpIIECHHE «3a PaMKaMH» HCUHCICHHS CPOKa aJMHHUCTPATHBHON
HaKa3yeMOCTH, ABJISIETCS] aIMUHUCTPATUBHBIM IIPABOHAPYIICHUEM.

Hapymenue npunnuna Non bis in idem y4eHble BUIAT B TOM, YTO JIULO, OyAy4du eau-
HOX/IbI IPUBJICYEHHBIM K 8 IMUHUCTPATUBHONW OTBETCTBEHHOCTH, IIPH COBEPILLICHUU aHAJIO-
THYHOTO JISSTHUSI TIOBTOPHO IMPUBJICKAETCS yKe HE K aJMUHUCTPATUBHOM, & K yrOJOBHOU
OTBETCTBEHHOCTH, XOTSI 3HAYMMBIE (C TOUKH 3pEHHsI OOLIECTBEHHOI ONMAaCHOCTH) OTIUYHUS
B XapakTepe ero AeicTBUi 0TCYyTCTBYIOT. IMEHHO (akT HOBTOPHOCTH CTABUTCS «BO IJIaBY
yIiia» MPH apryMeHTali He0OXO0IUMOCTH NPUOETHYTh K 00Jiee KEeCTKUM MepaM BO3JIeH-
CTBHS — YTOJIOBHOMY HaKa3aHHIO M CyTUMOCTH. TakuM 00pa3om, HcciienoBaTes , onupa-
SCh Ha OyKBaJIbHOE (B UX MIOHMMAHWMH) TOJIKOBAaHHE MIPUHIIHUIIA, OTMEYAIOT YTO TOJA0OHBIN
MOBTOPHBII «y4eT» MepBOHAYAIBEHOTO (haKTa COBEPLICHUS [TPaBOHAPYIICHUS HEAOIMYCTUM
(x mpumepy, Touka 3penus H. Jlonamenko (Golovko, et al., 2017).

31ech HE0OXOIMMO ClIeNaTh BaKHOE YTOYHEHHUE, TOCKOJIbKY TOJKOBAHHUE 10 00bEMY
TPaAULIMOHHO K1accupuuupyercsi Ha OyKBaJbHOE, OTPAaHUYNTEIHLHOE U PACIIUPUTEIBHOE.
[Ipu »TOM OOWEnpU3HAHO TpeOOBaHUE K TPABOIMPHUMEHHTENIO CTPEMHUTHCS HMEHHO
K OyKBaJbHOMY TOJIKOBaHMIO. B TO ke BpeMs cnennduka HOPM-NPUHIMIIOB COCTOHUT
B HECKOJIBKO OOJIbIICH a0CTpaKIMU COAEPIKALIMXCS B HUX Ipeanucanuil. ToakoBaHue 1aH-
HBIX HOPM BCETJ]a CONPSKEHO ¢ PUCKOM «BBIMTHY 3a Mpeliesibl OyKBBI 3aKOHA H PYKOBO/I-
CTBOBAaTbCA €ro AyxoM. Eciam 100aBUTh K CKa3aHHOMY MHOT'OBEKOBYIO HCTOPHIO, MEXOT-
pacieBoi M MEXIyHAPOIHEIN XapakTep npuHiuna Non bis in idem, cTaHOBUTCS OYEBU/I-
HBIM eIlle OJHa MPUYMHA AUCKYCCHOHHOCTH KOPPEKTHOTO BOIUIOIICHHMS €Tr0 IOJIOKEHHN
B )KU3HB. C y4eTOM H3JI0’KEHHOTO0 MOXKHO IIPEATOIOKUTD, YTO JaHHBIE aBTOPHI B IEHCTBH-
TENILHOCTH TOJKYIOT IPUHIIUT He OyKBAIBHO, a PACIIMPUTEIHHO.

WHo# Touky 3peHus NPUACPKUBAIOTCS aBTOPBI, OTMEYAIoIIKe, YTo MprUHIMI Non bis
in idem He HapyIIaeTcs HOPMaMH C AMHUHACTPATUBHON NMperoAnLNeH (K MpuMepy, TOUKa
spenus JI. Tomoko (Golovko, et al., 2017), A.B. Usanumna (Ivanchin, 2017:51)),
MIOCKOJIBKY JIMLIO TIPUBJIEKACTCS] K OTBETCTBEHHOCTH 33 HOGbIU (aKT.

JloBobI pro et contra B JaHHOM cliy4yae HaM MOHSATHBI, OJJHAKO IPEJICTABISETCS, YTO
Yaia BECOB C YU4ETOM TpeOOBaHMH 11e1eco00pa3sHOCTH U HEOOXOAUMOCTH YIOPSIIOUCHHUS
OO0IIECTBEHHBIX OTHOIIEHUH HOPMaMH IpaBa, YTO Mbl IPU3HAEM NIEPBOOYEPEIHON LENBI0
MPaBOBOTO PETYIUPOBaHUS (B TOM YHUCIIE TAKUX OTPACiIeH, KaK yroJIOBHOE U aJMHHUCTpPa-
THUBHOE IIPABO), JOJDKHA CKIOHSTHCS B CTOPOHY NPU3HAHMS OTCYTCTBUS HApyILECHHUS IPUH-
nura Non bis in idem HopMaMu ¢ aIMIHUCTPATHBHOHN TPEIOIUITHEH.

ApryMeHTHpYeM Hallly TOUYKY 3pEHUS CIeIyIOIIMU JOBOJAMU.

Bo-mepBbIX, HEKOPPEKTHO TOJKOBATh pacCMaTpUBa€Mbli HAaMH MPUHIMII Kak
0e3yclioBHOE TpeOOBaHUE O HEIOMYCTUMOCTH y4eTa (pakTa MpHUBICUSHHS K OTBETCTBEHHO-
CTH 6 JanbHeluiem TPH TOBTOPSIOLIEMCS] aHAJIOTHYHOM ToBeaeHuH. CMeeM Ipearnosno-
XKHUTh, YTO PUMCKHE FOPUCTHI BKJIAABIBAIN B IPUHIUII MHOTO 00JI€€ MPOCTYIO, yKE OTMe-
YEHHYI0 HAMHU HJEI0, 4TO AesHue (MpaBOHApYyLICHNE WM NPECTYIUICHHE) AOKHO BIEYb
OJHOKPAaTHYIO IMPaBOBYIO OLEHKY CO CTOpPOHBI rocynapcrtsa. [IoBTOpHBIH mepecMoTp
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O0aHnnozo (hakTa u e2o HOBas MPaBOBas OLIEHKA (B YACTH HAJOKEHHUS HOBBIX 0OpEMEHEHUI)
HE/IOITyCTHMBI.

AIMHUHUCTpaTUBHASI MPEIOUIINS 3MKICTCS Ha OLIEHKE H06020 (akTa 00BEKTUBHON
JOEHCTBUTEIBHOCTH — ACSHUS JIHLA, KOTOPOE, HECMOTPSl Ha IPUMEHEHHBIC K HEMY MEpHI
aJIMUHHUCTPAaTUBHOI PENPEecCHH, CHOBA IPECTYNUIO YEPTY 3aKOHA, M, XOTS COBEPIIMIIO
POBHBIM 00pa3oM aHaJIOTUYHBIE JAEHCTBUS, (AaKT TOBTOPHOCTH CBHACTEIBCTBYET
0 HEJOCTAaTOYHOCTH NPUMEHUMBIX K HEMY IEPBOHAYaAIbHBIX MEpP, U PeUb YXKe HIET O 3a-
KOHE YT'OJIOBHOM.

Bo-BTOpHIX, OCO3HABAsL, YTO JaHHAS AUCKYCCHS SBHO BBIXOAUT 33 PAMKH TaHHOH ITy0-
JMKALUU, OTMETUM, YTO (AaKTUYECKUH y4eT paHee COBEPIICHHBIX HPEeCHmynHuIX AESHUH
MIPAKTUKYETCS B yTOJIOBHOM 3aKOHOJATENLCTBE C HE3aMaMsTHBIX BpPEMEH, B TOM YHCIIC U B
Hacrosuiee BpeMs. JlocTaTouHO HArMAgHBIM BUIUTCA HHCTUTYT PELUANBA KaK JeTalbHOE
Y JISTATHMHOE CPEJICTBO YUeTa MepBOHAYAILHOTO IIPECTYITHOTO TIOBEACHUS IIPH COBEpIIIE-
HUM HOBBIX IPECTYIUICHUH.

CyILIHOCTHOE CpaBHEHHUE aIMUHUCTPATUBHON NPEIOANLIUN U MHCTUTYTOB CYAUMOCTH
Y pelrrBa OJHO3HAYHO TO3BOJISIET KOHCTATHPOBAThH CX0XKYIO IPABOBYIO PUPO.LY, BBIpa-
KAIOLIYIOCS B yueTe mpeaplayero gaxra npu paspemeHnn ¢pakra HoBoro. Co3HaTEIBHO
OTOPOCHB OTJINYHS, CTOMT NIPU3HATD, YTO U B TOM U B IPYI'OM Cllydae PaBOBOE 3HAYCHUE
HUMEET «COCTOSHHE JIMIa» — TM00 OHO OBIJIO paHee cyIMMO, 1100 ObLIO paHee MPUBICYECHO
K aIMUHUCTPATUBHON OTBETCTBEHHOCTH.

Ecnit MBI rOBOpUM, YTO HE BO3BIMEBIIINE JOJDKHOTO 3 eKTa Mephl B paMKax IpHUBIIe-
YEeHHUS K YTOJOBHON OTBETCTBEHHOCTH JOJIKHBI OBITH CKOPPEKTHPOBAHBI C YYE€TOM II0JIO-
KEHUU O pelHIUBe, TO CTOMT OTBETUTHh M Ha BOIPOC «IIO0YEMY OTCYTCTBHE YKEIaeMOro
s¢exTa OT Ha3HAYCHUS AIMUHICTPATHBHOTO HaKa3aHUs HE MOXKET OBbITH OCHOBaHHEM JIsI
BbIOOpa MHBIX Mep BO3ACHCTBUA?» Bee Mbl HOHMMaeM, YTO HHBIE (OTHOCUTEIBHO aIMUHU-
CTPATHUBHBIX ) MEPBI, OTIIMYAIOIINECS OOJBIIEH CTPOTOCTHIO — 3TO MEPHI YTOJIOBHBIE.

Kak crnenctBue — CTOMT 3a/1aTh €11e 0JUH 3aKOHOMEPHBIN BOIIPOC — €CIIM HE OCTIapH-
BAeTCS, YTO MHCTUTYTHI CyIUMOCTH M PELUINBA, MPSIMO 3aKPEIUISIOINEe HEOOX0JUMOCTh
yueTa «COCTOSIHUS JIUIIa», MPOTHBOpedaT npuHIuiry Non bis in idem (pudemM CTOHUT NpH-
3HaTh, YTO IPABOBbIEC MOCIECACTBUS MPU3HAHWUS PELUAMBA IJI1 BUHOBHOTO YPE3BBIYAHO
CYIIIECTBEHHBI ), TO TIOYEMY AUCKYTHPYeTCs MpoTHBOpeune mpuHIumy Non bis in idem an-
MUHUCTPATUBHON MIPEIOTUITEN?

be3ycnoBHO MOXXHO HaliTH CTOPOHHHMKOB TOYKH 3PEHHMS, YTO MHCTUTYT CYIUMOCTH
TIPOTHBOPEUNT PACCMATPUBAEMOMY HAMM TIPMHIMIy M B CyJeiickoM coobmecTtne'?
u oredectBeHHOW nokTpuHe (Korneev, 2021:143) u y 3apyOekHBIX HCCIemOBaTeNeiH
(Cabrera-Paredes, 2011:92), oqHako TOBOPUTH O COMOCTABUMOCTH IO MaciiTadaM ¢ Juc-
Kyccueil 00 aiMUHUCTPATUBHOM NMPEIOAULIUH SBHO HE MPUXOJUTCS.

JlesiTennbHOCTh 3aKOHOJATENS B 3TOM YacTH TAaKKe HE MO3BOJIAET BBIIBUTH OJHO3HAY-
HOE TIOHMMAaHUE YMECTHOCTU (HEYMECTHOCTH) y4eTa MepBOHAYAIbHBIX (DaKTOB MPECTYI-
HOH JIeSITeIbHOCTH IIPH MOCIEAYIOMIEM IPECTYITHOM OBEAECHUH, IIOCKOJIBKY 38 HECKOJIBKO

12 Oco6oe mMuenue cyapn Koncrurymuonnoro cyna Poccuiickoii ®enepauun B. Butpyka. Iocranosnenue
Koncrurynuonnoro Cyzna P® ot 19.03.2003 Ne 3-I1 «Ilo memy o mpoBepke KOHCTUTYLIHOHHOCTH TTOJIOKEHUH
VronosHoro kozaekca Poccuiickoil ®@enepauuu, peraaMeHTHPYIOUIMX MPaBOBBIE IMOCIEACTBUSA CYIUMOCTH
JIHIIa, HEOTHOKPATHOCTH M PEUANBA MPECTYIUICHUH, a Takke MyHKToB 1-8 [ToctaHoBeHus ["ocynapcTBeHHOM
Hywmbr ot 26 mas 2000 roga «O6 oOBSIBICHUN aMHHUCTHH B CBs3H ¢ 55-netreM [loGensr B Bennkoit Oteye-
cTBeHHOU BoHE 1941-1945 romoB» B cBsi3u ¢ 3anpocoM OCTaHKHHCKOTO MEXMYHHUIIUTATBLHOTO (PallOHHOTO)
cyna ropona MocKBHI 1 jxanobamu psiaa rpaxaan» // Poccuiickas razera. Ne 61. 02.04.2003.
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mer (2003 rox'’) M0 aKTHBHOrO «BO3POXKJIEHHSA» AJMHHICTPATBUHON IIPEIOIMIIMH
M3 YTOJOBHOTO 3aKOHA OBLIM MCKIFOYEHBI HOPMBI O HEOHOKPATHOCTH ((IIOBTOPHOCTHY),
apryMeHTaIe 4yeMy Kak pa3 BBICTYNajio TpeOOBaHME O HENOMYCTUMOCTH MOBTOPHOTO
OCYKIIEHUS 32 OJTHO U TO K€ TPECTYIUICHHE.

Hewnzbexxno paccMoTpeHHe 3asiBICHHOW HAMHU TIPOOJIEMBI JTOKHO OBIJIO U IIPHBEINIO
K OJIHOMY U3 KPacyroJbHbIX KaMHEH BCEl yroJIOBHO-IPAaBOBOW HAYKH — BOIPOCY 0OIIIe-
CTBEHHOU OMacHOCTH B TOM €ro 4acTH, B KaKOW pa3HATCA HA MPOTSHKEHUH JECATUNICTUN
TOYKHU 3pCHHA O €€ COACPKATCIIBHOM HAIIOJIHCHUU. Peur B JaHHOM CJiy4a€ O JUCKYCCHU
OTHOCHTEIHHO MPUHITUITHATHHON TOMYCTUMOCTH NMPU3HAHISI OOMIECTBEHHO OMACHBIM (UTO
AKCHOMATHUYHO SIBJSIETCA 0043aTeIHBIM yCIOBHEM KPUMUHAITN3AIINHN) «COCTOSTHHS JIHIIA»
(M «TEOPUH OTIACHOTO COCTOSHUS JIMYHOCTHY ), B IPOTUBOBEC YUEHHIO O HEOOXOJUMOCTH
ydeTa UCKITIOYUTEIHHO CYIIeCTBa COBEpIIaeMoro uM aessHus. Craiiee ahopru3MoM B JOK-
TPUHE YT'OJIOBHO ITpaBa BBICKA3bIBAHWE O TOM, YTO CTO KOIICK HUKOIr'JIa HE CTaAHYT TUI'POM,
KaK HUYTO JTydllle WUTIOCTPUPYET YKa3aHHYI0 HaMH IIPoOIIeMy.

[Ipu3HaBass KOHIIENITYaJIBHBIH XapakTep 3aTPOHYTOM MPOOJIEMBI, CKaKeM JIUIIh TO,
4TO (PaKTHUYSCKUH ydYeT JOMPECTYITHOTrO IMOBEACHUS (B TOM 4mcie (haKThl NMPUBICUCHUS
K TOMY WIH WHOMY BHJIy OTBETCTBEHHOCTH) KaK OOCTOSATEIbCTBO, XapaKTEPHU3YIOIIEe
JIMYHOCTDH IIPaBOHAPYIIMUTCIIA, HCO6XOI[I/IM IIPaBONPUMECHUTCIIIO UCXOJA H3 Tpe6OBaHHﬁ
MHIMBUIyaIu3aluy Mep perpeccud. JlaHHble 00CTOATEIbCTBA JOIKHEBI M OyIyT BOCTIPH-
HHUMATbCS CyIOM (€CITH MBI TOBOPHM 00 OTBETCTBEHHOCTH YTOJIOBHOM) ITPH BEIOOPE Hanbo-
Jlee COOTBETCTBYIOUIMX XapaKTepy M CTENeHH OOIIECTBEHHOW OMAaCHOCTH COAESHHOTO
(u 1uya) mep Bo3EHCTBUS.

Hpemﬂe 4eM MEPEXOAUTH K BbIBOJaM OTMETHUM TOUYKY 3pPCHHA KOHCTI/ITY]_II/IOHHOFO
cyna Poccuiickoii ®denepariuu, KOTOpBIM, paspemias Bompoc cooTHomeHus cr. 212.1
YK P® ¢ mpunmumnom Non bis in idem, ykazana Ha OTCYTCTBHE MIPOTHBOPEYNi, OTMETHUB,
YTO OCHOBAaHUEM IPUBJICUYCHUS K erJ’IOBHOﬁ OTBETCTBCHHOCTH B TaKUX CIIydasaX ABJIACTCA
TOJILKO TaKOE HAPYIICHNUE YCTAHOBJICHHOTO MOPS/IKA OpraHU3alliy JIN00 POBEACHUS IMy0-
JIMYHOT'O MEPONPHUATHA, KOTOPOC COBEPUICHO JIUIIOM, PaHEC MMPUBJICKAaBINNMCA K aIMUHU-
CTpaTuBHOU O0TBeTCTBEHHOCTH Mo cTtaThe 20.2 KoAlIl Poccuiickoit @enepannu 6ojee 1Byx
pa3 B TeUEeHHE CTa BOCBMHJICCATH JIHEH, B IpeIenax Cpoka, B TeUeHHEe KOTOPOTO 3TO JTUII0
CUHUTACTCA MOABCPIrHYTHIM a/IMUHUCTPATUBHOMY HaKa3aHUIO 3a YKa3aHHBIC aJIMUHUCTpPA-
TUBHBIC TIPABOHAPYIICHHS U JIUIIb MIPU YCIOBHUH, YTO 32 MHKPUMHUHHPYEMOE MY JICSTHUE
3TO JHWIO He ObLlo NnodgepeHymo [KypCHB aBTOpa] aJIMHHHCTPATUBHOMY HaKa3aHUIO
3a aJIMUHHACTPATUBHOE NIPABOHAPYLIEHUE, IPEAYCMOTPEHHOE JAHHOU cratbeit',

C yderoM KoJioccambHO#M 3HaunMocTH perneHnit Koncrurymumonnoro Cyma Poccwmii-
ckoit dexepanyu 1Jis1 yroJIOBHO-TPABOBBIX IIPABOOTHOIIEHUH TaHHOE TIOCTaHOBJIEHHE 6e3
MIPEYBEINYCHHSI MOKHO CUMTATh KIFOYEBBIM B BOIIPOCE MPU3HAHUS COOTBETCTBHUS 3aKOHO-
IATeTFHOTO TMOAX0Ja MO0 KPUMHUHAIHM3AIHWK ACSTHUHA TMOCPEACTBOM aIMHUHHCTPATHBHOMN
MPEIOJUIINH TIOJIOKEHUSIM OCHOBHOTO 3aKOHa CTpaHbL. I1o-cBoeMy 3aKOHOMEPHO TO, YTO
JAaHHBIE Pa3biICHEHUS CyAeOHOW MHCTAHIIMHM MOCIYXXWIA OYEPEIHBIM (TPUTTEPOM» IS
JOKTPHHAILHOTO OCMBICIICHHS I1€JeCO00pa3HOCTH aJIMHHUCTPATHBHOW TPEIOIUIIH
B YTOJIOBHOM TIpaBe.

13 ®enepanbblii 3akoH ot 08.12.2003 Ne 162-®3 «O BHeceHMM M3MEHEHHIA U JIONIONHEHHUI B YTOIOBHBII KO-
nekc Poccuiickoit @eneparmm» // Poccuiickas razera. Ne 252, 16.12.2003.

14 Tlocranosnenune Koncrurynnonroro Cyna P® or 10.02.2017 Ne 2-IT «Ilo meiy o npoBepKe KOHCTUTYIHOH-
HOCTH ToJioxkeHu# ctathu 212.1 YronosHoro konekca Poccuiickoit @eneparivu B CBS3H ¢ xanoboil rpaxia-
nuna UL.U. lanunay // Poccuiickas razera. Ne 41. 28.02.2017.
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3akioueHne

Bo-niepBeIX, U3BECTHBIM CO BpeMeH PUMCKON MMIEpUH U aKTHBHO HCIIOJIb3YEMBII
B MEXyHapOJHOM MpaBe npuHIUI Non bis in idem 3akperuieH B 0Te4eCTBEHHOM 3aKOHO-
JIaTeNbCTBE C AKLIEHTOM Ha IIPABOOTHOILIEHMS, CBA3AaHHBIE C NIPECTYIUIEHUEM U CYIUMO-
ctpto (cornmacHo Konctutynun P®), xoTs Mor Obl (M HOMKEH) 0XBaThHIBATh MO MEHBIIEH
Mepe Bce IMyOJNYHO-IIPaBOBbIE IPABOOTHOILICHHS.

OTCyTCTBHE B MOJIOKCHISIX OCHOBHOTO 3aKOHA CTPaHBI MEKOTPACIEBOM COCTABIISIIO-
el BO MHOTOM NIPEAONPEAEIIeT JOKTPHHAIBHYIO U IPAaBOIPUMEHHUTENIBHYIO AUCKYCCUIO
0 Py BOIIPOCOB, B TOM YHCJIE B YACTHU JOIYCTUMOCTH UCIIOJIb30BaHUS aIMUHHUCTPATHB-
HOH NPEJULUY B yTOJIOBHO-IIPABOBOM nosituke Poccun.

Bo-BTOpBIX, B KOHTEKCTe npuHIHITa Non bis in idem TpeOyOT caMOro MpuCTaaIbHOTO
BHUMAaHHS KOHCTPYKIMH YTOJOBHOTO 3aKOHA, IPEAIOJIAraiolinue «COMPSKEHHOCTHY,
IIPEIUKAaTUBHBIE IPECTYIUIEHHs], BOIPOCHI MPABOBOM OLEHKU pEaNbHOU U HACAIBHOU
COBOKYITHOCTH, COCTaBbI «C YYTCHHOU COBOKYITHOCTBIOM.

B-Tpetbux, oOpamaer Ha ceOsd BHHMMaHHE HEKOTOpash HEMOCIEA0BaTEIbHOCTh
3aKOHOZATEINS B YaCTH MCKIIIOUEHHS U3 YTOJOBHOTO 3aKOHA HOPM, MPEIONAralonux He-
OJTHOKPATHOCTH ((ITOBTOPHOCTHY) C OJHOBPEMEHHBIM PACITUPEHHEM MPAKTHKH KOHCTPYH-
POBaHUs HOPM MOCPEICTBOM aIMHUHUCTPATUBHON MPEIOAUIIHH.

B-ueTBepThIX, OCHOBaHUI CUMTATh, YTO KOHCTPYHUPOBAHUE HOPM C aIMHHUCTPATHUB-
HOM MNperoJuLueld OTEYECTBEHHBI 3aKOHOAATENb HApYIUAeT IIOJOKEHUS IpUHIUIA
Non bis in idem HeT, TOCKOJIBKY PacIIMPUTEIBHOE TOJKOBAHUE HCCIEAYEMOTO IPHHLUIIA
(mpexamomnararoriee HeIOMMYCTUMOCTh yaeTa (pakTa paHee COBEPIICHHBIX TPABOHAPYIIEHUI
IPY COBEPILECHUH PABOHAPYIICHNH B IIOCIEAYIOIIEM ) CTOUT IPU3HATH HEOOOCHOBAHHBIM.
[TocnenoBaTenpHOE OTCTaMBaHUE MIIEM HECOOTBETCTBHS aIMUHHUCTPATUBHON MPEIOAUIINN
npuHIEIy Non bis in idem JOMKHO ¢ HEM30EKHOCTHIO IPUBOIUTH CTOPOHHUKOB JTAHHOH
TOYKHM 3pEHHUS] K HEOOXOIUMOCTH OCIIapUBaHUs psAAa IPYTUX YCTOSBILUXCS MHCTUTYTOB
U HOPM, NIPEIIONAraouiX yueT AOMPECTYIHOrO (B TOM YHUCIIE IPOTUBONIPABHOIO) IIOBE-
JIeHUs, B TIEPBYIO O4Yepelb — PEIUINBA M CYJUMOCTH, [0 CYIIECTBY TaK)Ke MPUHUMAIOLIAM
BO BHUMAHHUE «OIIACHOE COCTOSIHUE JTUYHOCTH.
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