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If it is certain that the 20th century has been the scenario for cruelties
against the human person on a hitherto unprecedented scale, it is cer-
tain that a reaction against those atrocities and abuses — equally un-
precedented — has been generated as a manifestation about the dis-
covering of juridical awareness under an universal proportion for the
most urgent needs of human being protection. The most important and
precious result in this evolution can be identified, and with no hesita-
tion, on historical, definitive and irreversible conquest of the direct
access from the individual to justice at the international level, as a
true emancipation of the human being against all the domination ways
or arbitrary power.
The recognizing of centrality of human rights definitively
corresponds to a new ethos of our time.
(Antonio Augusto Can3ado Trindade)

1. The inter-american system of protection and promotion of human rights

The universality of human rights is compatible with the existence of Systems to
Protection and Promotion of Human Rights under a regional ambit which faces the
search for more specific solutions related to characteristic problems of the regions.
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In our hemisphere, the Inter-American System was created to constitute the mark
for the promotion and protection of human rights. It is structured, according to the
Inter-American Court of Human Rights (IHR Court), under the principle of legality,
and with the democratic institutions and of the State Law, which are inseparable (OC
6/86), integration that complement itself with the guarantees and give stability to the
system [1. P. 165].

The legality regime which must assure the organizations of Inter-American Sys-
tem finds its basis on proclamation of fundamental rights of human person, on the
Letter of Organization and on the American Declaration of the Rights and Duties of
Man, which was made by the American States with the conviction that «the juridical
organization is a necessary condition for safety and peace, which is founded on moral
and justice order».

From this proclamation and as the result of a progressive work during the rest of
20™ century and the beginning of the 21%, a sui generis regime was created, whose
substantive dimension is completed with: the American Convention; the Additional
Protocol to the American Convention on Economic, Social, Cultural and Rights; the
Protocol to the American Convention on Human Rights to Abolish Death Penalty; the
Inter-American Convention to Prevent and Sanction Torture; the Inter-American
Convention to Prevent, Sanction and Eradicate Violence against Women; and the In-
ter-American Convention on Elimination of all Forms of Discrimination against Per-
sons with Disabilities.

Nevertheless, only the Letter and Convention establish the adjective legality re-
gime to the actions of system organizations. The other instruments refer to the Con-
vention regarding the procedures [2].

The npillars are: the Inter-American Commission on Human Rights
(www.cidh.org), with seat at Washington D.C., and the Inter-American Court on
Human Rights (www.corteidh.or.cr), located at San Jose, Costa Rica.

The Inter-American System of human rights protection is built on the basis of
full autonomy and independency of their organizations to exercise the functions at-
tributed to them [3].

1I. A comissdo interamericana de direitos humanos

The adoption (1969) and the wvalidity (1978) of the American Convention
(ACHR) is the most important step of the Nations from the Hemisphere, in order to
establish juridical obligations on human rights scope. For the States which ratified the
Convention, the duties it establishes have a conventional character. Besides, Argen-
tina incorporated the block of constitutionality, therefore, to the Argentinean juridical
ordainment, it has constitutional status.

The Inter-American Commission on Human Rights (IHR Commission) is one of
two entities from the Inter-American System of Protection and Promotion of Human
Rights in Americas. It is an independent and main organization from Organization of
American States — OAS, whose mandate arose from the Letter of OAS and the
American Convention on Human Rights; it functions on representation of all coun-
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tries members of OAS and it is consisted of seven independent components which
work in a personal way, they do not represent any country in particular and they are
elected by the General Assembly [4].

The Commission aims mainly to promote the observance and the defense of hu-
man rights and during the exercise of its mandate, it also aims to:

Receive, analyze and investigate individual petitions which allege violations of
human rights according to what is determined on the articles 44 to 51 of the Conven-
tion.

Observe the general validity of human rights on Member States, and when it is
convenient, special reports about the situation (in a State, particularly) are published.

Visit the countries to examine carefully the general observation of the situation
or to investigate a determined one. Generally, these visits result in elaboration of a
respective report, which is published and sent to the General Assembly.

Stimulate the awareness of human rights in American countries. Because of this,
the Commission also aims to study and publish about specific themes. For instance:
measures to guarantee more independence of the judicial power; activities of the ir-
regular armed groups; the situation of human rights of the minors, the women, and the
Indigenous.

Take part of conferences and reunions of different kinds with the representatives
of governments, academics, non-governmental organizations to spread and analyze
issues related to Inter-American System Human Rights.

Recommend the Member States of OAS about the adoption of measures to con-
tribute on the promotion and guarantee of human rights.

Require the States to take specific «prevent measures» to avoid serious and ir-
reparable damages to human rights in urgent cases. It may also request the Inter-
American Court to adopt «prevent measures» from the governments in urgent and
dangerous cases to peoples, even if the case still has not been submitted to the Court.

Present cases to jurisdiction of the Inter-American Court and acts in the presence
of the Court on these litigations.

Request «consultive bodies» to the Inter-American Court on aspects of interpre-
tation of the American Convention [4].

The Commission exercise functions within three categories, with the basic aim
to promote the observance and the defense of human rights: i) the administrative
ones; ii) the consultive and promotional ones; and, iii) the semi judicial ones, accord-
ing the established articles 44™ to 51 on Convention [5].

The Commission is competent to receive individual complaints coming from the
Member States of the Convention, as well as the Member States of the OAS that have
not ratified the Convention. It is assisted by an Executive Secretary Continued to
carry out its functions. The on-site visits usually provide material for the preparation
of reports.

It is also empowered, in serious and urgent situations, on its own initiative or at
the request of a party, request that a State adopt precautionary measures to prevent
irreparable harm to persons or to the object of the process in connection with a peti-



162 Becrauk PY/IH, cepust IOpuouueckue nayxu, 2012, Ne 2

tion or pending case. As well as the people who are under its jurisdiction, regardless
of any request or pending case.

It is also entitled, in situations of gravity and urgency, on its own initiative or at
the request of the party, to request that a State adopts precautionary measures to pre-
vent irreparable damage to the persons or the object of the process in connection with
a petition or in a pending case. As well as people who are under its jurisdiction, re-
gardless of any request or pending case.

The mechanism of precautionary measures is provided on the article 25" from
the Regulation of the Commission HDI. It may be of collective nature in order to
avoid irreparable damage to people because of its link with an organization, group or
community of determined people or determinables.

The regulation provides the granting of such measures and their adoption by the
State will not constitute prejudgment on the violation of the rights protected by the
American Convention of Human Rights and other applicable instruments.

The Commission publishes Annual Reports and Special Rapporteurs. Among
these are national reports — even the writing of this essay, approximately 63 — the-
matic (1) and others of interest.

The procedure for the individual petitions is a resource provided on the Conven-
tion, and in which any person may propose an international mechanism when it may
be considered as the main factor to break their fundamental rights and of national law —
the subsidiarity principle — and which is not able to prevent or correct this breach.
Here, the competence by reason of the person is very large, because the complaint
may be submitted by any individual, including third parties, that is not the victim —,
also by non-governmental organizations — NGOs —, the States and even of his own
will.

Regarding the individual petitions, the Commission must comply with the guide-
lines established by the OAS Charter, the American Convention, the Statutes and
Regulations of the organ itself, which determines the framework for the legality of
their procedures.

The processing of individual petitions shall be governed by the guarantees which
have guaranteed the parts the exercise of the rights of the defense in the procedure.

For the processing of individual communications, it requires that there is no
complaint about the probable violation of the American Convention by a State. From
this circumstance, the Commission shall decide on the existence of the violation. The
final resolution of the dispute, for sentencing, corresponds to the Inter-American
Court [6].

The Article 41 of the American Convention establishes the Commission other
tasks for the promotion and protection of human rights. Among these, it is included
the formulation of recommendations to Member States to adopt measures favoring
the human rights, the preparation of studies and reports appropriate to the perform-
ance of the functions conferred on the Commission, the completion of site visits and
the attention to the consultations of the Organization.
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The recommendations of the Commission are binding and must be complied
with in good faith by the Member Parts of the American Convention. This is the case,
the application of the Vienna Convention on the Law of Treaties, which requires that
these must be completed and implemented in good faith. Therefore, if a State must
fulfill in good faith with its international obligations, the Commission’s decisions are
binding.

In its turn, the article 33 of the ACHR, provides that the Commission and the
Court are the competent bodies to assess the issues relating to the implementation of
the commitments undertaken by States Parts. By ratifying the Convention, the con-
tracting parties undertake to take account of the recommendations of the Commission
adopted in its reports [7].

The Commission HDI has the Special Rapporteurs, which are responsible for the
support in the performance of its mandate to promote and protect the freedoms and
rights in the Americas, referring to the specific topics that they are entrusted.

Currently, it has the following: Special Rapporteur for Freedom of Expression,
the Rapporteur on the Rights of Women, the Rapporteur on Migrant Workers and
Members of their Families, Rapporteur on Human Rights Defenders, Rapporteur on
the Rights of Indigenous Peoples, the Rapporteur on the Rights of Persons Deprived
of their Freedom, the Rapporteur on the Rights of Afro-descendants and against Ra-
cial Discrimination, Rapporteur on the Rights of the Child [8].

The Special Rapporteurs develop, in general, the following functions:

Prepare reports on the matters with which they have been ordered, for the con-
sideration by the IJACHR and for its publication, including thematic reports and an
annual report on the situation in the Americas.

Process individual cases on the specific issue of their specialty, to the decision to
Commission HDI and advise the Commission HDI in proceedings before the Inter-
American Court of Human Rights in cases related to their field.

Assist the TACHR in promotion of international instruments related to the spe-
cialty of the Rapporteur, including the organization of and participation in promo-
tional activities for the authorities, professionals, journalists and students, on the work
of the Commission HDI in that field.

Make recommendations to the Commission HDI on urgent situations which may
require the adoption of precautionary measures or at the request of the adoption of
interim measures before the Inter-American Court.

Advise and assist the other organs of the OAS in matters related to the specialty
of their Office, in the Americas.

Comply the other mandates for the promotion and protection of freedoms and
rights involved in the specialty pertinent, in which are delegated by the Commission
HDI [9].

The Annual Reports contain — briefly — a review of the situation of Human
Rights in the Americas, a summary of the activities of the Commission HDI, the
processes in regular and special sessions, visits to the countries, details of the actions
of the Special Rapporteurs, the activities of the Commission HDI in relation to the
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Court HDI, the follow-up mechanism for the effective implementation of the various
international instruments on human rights, the state of the system of petitions and in-
dividual cases: both before the Commission HDI and as before the Inter-American
Court. The precautionary measures are also granted by the Commission and requested
the Member States of the Organization and the activities carried out by the Commis-
sion before the Inter-American Court for provisional measures and contentious cases.
Finally, the current state of the Conventions and Protocols on Human Rights adopted
within the Inter-American System, the press releases and annual speeches [10].

III. The Inter-american Court of human rights

The Inter-American Court of Human Rights is an autonomous judicial institution
of the OAS whose purpose is the application and interpretation of the American Con-
vention on Human Rights and other treaties concerning the same subject. It was
established in 1979. It is composed by jurists of the highest moral authority and
recognized competence in the field of human rights, elected on a personal level.

It has a consultative competence and other litigation. The first, for the subject
matter is very wide, and it is also from a permissive nature. The litigation involves the
power to determine whether or not the circumstances underlying the request are such
that they can take it to not have any response [11].

As to the extent already mentioned, the legitimacy of the whole of the organs of
the OAS, which lists the article X of the Letter —, the whole Member State, whether
or not a party to the Convention; thus, as an object of the consultation, together with
the Convention, reaches the other treaties on the protection of human rights in the
American States. It also gives to all Member States of the OAS to the possibility of
requesting opinions on the compatibility of any one of its domestic laws and interna-
tional instruments mentioned [12].

The limits of the consultative function were defined by the same Court: since
that is the only interpretation of the treaties to which it is directly implicated in human
rights protection in a Member State of the Inter-American System and defines the in-
admissibility of any request for consultation, which can distort the function litigation
or to weaken or changing the system established by the Convention.

Until now — October 2011 — the Supreme Court issued 20 advisory opinions.

1V. The human person as a subject of international law

As far as the litigation function, the international legal ownership of the human
being, it is now a reality. Within the framework of International Human Rights Law,
us and European systems Inter-American protection, today it is recognized, together
with its legal personality, also the capacity international procedural (locus standi in
review) of individuals [13].

On the basis of all this development it is the principle of respect for the dignity
of the human person, regardless of its existential condition. By virtue of this principle,
all human beings, regardless of the situation and the circumstances in which they
find, they have the right to dignity. In fact, it is not possible to separate the recogni-
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tion of international legal personality of the individual, of the dignity of the human
person.

The legal personality, in its turn, is manifested as a legal category in the world of
the Law as the expression of unitary capacity of the human being to be holder of
rights and duties in terms of behavior and human relations regulated [14].

It is in the field of International Human Rights Law, through its steady progress,
which produces the historical recovery of the position of the human being as the sub-
ject of International Human Rights Law, with full capacity international procedural.
This ransom is manipulated through the consecration of the right of individual peti-
tion international, granted in broader terms, on any person, by article 44 of the
American Convention on Human Rights [15].

However, procedurally this legitimacy is not full. In contentious issues, only the
Member States and the Commission has the right to submit a case, the decision —
article 61 of the ACHR. Prior exhaustion of the procedures provided for in articles 48
and 50 of the ACHR.

Even if the ACHR has modified its regulation, recognizing the individual as
plaintiff, for the first time in the history of the Inter-American System, as a subject of
International Law of Human Rights with legal capacity procedural. Their legitimacy
is not complete.

It allows for full participation locus standi of the human person, in almost all of
the stages of the proceedings before the Inter-American Court in an autonomous way,
with the exception of the presentation of the petition. The individual had thus
strengthened its capacity procedural and its quality of party before the Inter-American
Court of Human Rights, while it ceases to be a mere observer of its own process, as it
is part procedural and material of it.

Locus standi in judicio is based on the fact that, if we have any rights protected,
then they must have the capacity for procedural to exercise them. It is known that
without locus standi in judicio of both parties, any system for the protection of human
rights is substantially reduced, because it is inconceivable have rights without having
the ability to exercise them directly.

The alleged victims, their relatives or representatives may submit requests, ar-
guments and evidence autonomous throughout the process. During the public hear-
ings the petitioners may make use of the word for the presentation of their arguments
and evidence, which is in line with his character of real share in the process, with its
obligations and duties on procedural matters.

The direct participation of individuals is not limited to advisory opinions and the
contentious cases, but also covers the interim measures of protection [16].

It remains to obtain direct action or jus standi before the HDI Court, in other
words, the autonomous capacity and without intermediates to promote the demand
directly.

Thus, the next step to be taken, in the context of the Inter-American System of
human rights protection, and ensure the development of the locus standi in review for
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the jus standi of individuals before the Inter-American Court, thus consolidating its
capacity procedural full international [17].

Some procedural matters, very important decisions on issues of merit and the in-
terpretation of the judgment by the Inter-American Court, are dealt with in another
test and the issues that go beyond the subject of this essay.

V. Provisional measures

In special situations, the ordinary procedure, provided for the examination of in-
dividual petitions, you can request that the organs of the system engaged in an action
timely, fast and effective, for it does not become illusory the effective protection of
human rights. The delay, which means that the normal paperwork and reaches the is-
sue of a final decision, could cause adverse effects and an irreparable character.

Para esse efeito, a Corte IDH tem feito uso de medidas provisorias, que en-
volvem a introdugao de elementos revolucionarios no campo do Direito Internacional
classico.

Thus it is that, at the request of the Commission — article 63, paragraph 2, of the
Convention —, in matters that have not yet been submitted for its consideration, in
cases of extreme gravity and urgency, and when it is necessary to prevent irreparable
harm to persons, may adopt interim measures as it deems appropriate. In addition, in
cases which are already in progress, when there is extreme gravity and urgency and is
necessary to avoid irreparable damage to persons, may adopt to letter or at the request
of the parties, the provisional measures as it deems appropriate.

The Member States have committed themselves to fulfill in good faith the obli-
gations assumed under the Convention, without prejudice, in dealing with such a deli-
cate issue, and must have mechanisms for supervision and control. In the Inter-
American System, the body responsible for monitoring compliance with the measures
enacted, and the same court that ordered. This does not preclude the possibility that
the Court may order the Commission to verification of compliance with the measures
taken, as was the case Bustios-Rojas.

Generally, the arranged provisional measures have effective results; the pro-
tected persons were not subjected to new attacks against their life or physical integ-
rity. It also proposes to develop this procedure, which is planned as an international
resource increasingly appropriate to avoid irreparable damage to people.

VI. The supervision of the execution of judgements

Both the recommendations of the Commission, and the advisory opinions and
judgments of the Inter-American Court are binding, given the good-faith with which
they must be celebrating, execute and conclude treaties.

In addition, it is an inherent power in the judicial functions of Court the supervi-
sion of the implementation of its decisions.

According to the provisions of article 67 of the American Convention, the judg-
ments of the Court shall be promptly met by the State in full. And the article 68.1
stipulates that «the States parts to the Convention agree to comply with the decision
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of the Court in any case to which they are parts». For this, the States should ensure
the implementation at the national level the provisions by the Court into their deci-
sions.

The obligation to comply with the provisions of the judgments of the Court is a
basic principle of International Law, supported by international jurisprudence,
according to which the Member States must comply with their obligations under
international treaties in good faith (pacta sunt servanda) and has the article 27 of the
Vienna Convention on the Law of Treaties of 1969, which the States cannot because
of internal reasons, fail to take the international responsibility already established.

The obligation to comply with the rulings of the Court corresponds to a basic
principle of International Law, supported by international jurisprudence, according to
which the Member States must comply with their obligations under international trea-
ties in good faith (pacta sunt servanda) and the provisions of article 27 of the Vienna
Convention on the Law of Treaties of 1969, that the States cannot because of internal
reasons, fail to take the international responsibility already established. The obliga-
tions agreed by the States Parts shall be binding upon all the powers and organs of the
State.

The Member States in the Convention should ensure compliance with the provi-
sions of the Treaty and its own effects (effet utile) to plan for their respective domes-
tic laws. This principle applies not only regarding the substantive rules of the treaties
on human rights (those containing provisions on the rights protected), but also regard-
ing the procedural rules, such as those related to compliance with decisions of the
Court. Such obligations shall be interpreted and applied in such a way that the
guarantee protected is really practical and effective way, given the special nature of
human rights treaties [18].

VII. Conclusions

The American System for the Protection and Promotion of Human Rights is in
continuous and permanent expansion, in spite of high and low, both in its legal aspect
as well as political, continues to make progress toward the future.

The responsibility of the Member States — in accordance with International Law
— is the direct protection, immediate and primary Human Rights. However, it has
been reinforced the idea of co-existence of an international authority subsidiary, how-
ever necessary and essential.

Another example of the evolution of legal thinking universal is the centrality that
went to occupy the human person.

According to the words of Cangado Trindade, the human person, far from being
reduced to a mere object, occupies a central position in all types of concern and re-
flection. The human person is the subject of rights. The legal personalism is directly
related to the exercise of subjective rights and the search for the realization of the
common good. The human person starts to claim their rights [19].

The international legal personality of a human being, then it has crystallized as a
limit to the discretion of State power. If, on the one hand, the legal status of the inter-



168 Becrauk PY/IH, cepust IOpuouueckue nayxu, 2012, Ne 2

national legal personality of the human being has contributed to instrumentalize the
defense of the rights of the human person, emanating from the International Law, on
the other hand, the corpus juris of universal human rights, provided the legal person-
ality of the individual much more extensive, this is no longer subject to the law issued
by the public power state [20].

In conclusion, the emancipation of the human being vis-a-vis the State itself is
moving slowly, but it is advancing. No one could suppose or predict, some time ago
that, in the last two years, the causes of displaced persons, of migrants in search of
food, housing, work, education and children abandoned on the streets of the cities of
Latin America, for instance, achieved an international court as the Inter-American
Court of Human Rights. This is the result, in particular, the awakening of human con-
sciousness to the needs for the protection of the weakest and most forgotten [21].

The Inter-American System of Protection and Promotion of Human Rights and
built in a constant manner on the basis of full autonomy of its two main institutions:
the Commission HDI and the HDI Court, independence is essential to the perform-
ance of the functions assigned to them and that was emphasized very briefly in this
essay.

Argentina, Corrientes, October 2011.

NOTES

(1) Due to their enormous value, we can quote at least the Thematic Reports:

— The path to a substantive democracy: the political participation of women in the Americas.

— Juvenile Justice and Human Rights in the Americas (2011).

— Report on Immigration in the United States: Arrest and Due Process of Law (2010).

— Rights of Indigenous and Tribal Peoples to their Ancestral Lands and Natural Resources
(2010).

— Access to services for Maternal Health from the Perspective of Human Rights (2010).

— Report on the Security of Citizens and Human Rights (2009).

— Captive Communities: the Situation of the Indigenous Guarani and contemporary forms of
slavery in Chaco of Bolivia (2009).

— Report on the Corporal Punishment and the Human Rights of Children and Adolescents
(2009).

— Preliminary Observations of the IACHR after the visit of the Rapporteur on the Rights of
Afro-descendants and against Racial Discrimination in the Republic of Colombia (2009).

— Report on the rights of women in Chile: equality in the family, at work and in politics
(2009).

— Access to Justice for Women Victims of Violence in the Americas (2007).

— Women against Violence and Discrimination Arising out of Armed Conflict in Colombia
(20006).

— Special Report on the Human Rights situation in the prison of Challapalca, Department of
Tacna, Peru (2003).

— Situation of the rights of Women in Ciudad Juarez, Mexico: the right to not object of vio-
lence and discrimination (2003).

— Sources of International Law and National the Draft American Declaration on the Rights of
Indigenous Peoples (2001).
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[4]
(5]

(7]

(8]
(9]
[10]
[11]

[12]

[13]

[14]

— The Human Rights Situation of indigenous peoples in the Americas (2000).
— Report of the IACHR on the Condition of Women in the Americas (1998).
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dYHKUUU MEXKAMEPUKAHCKOIO CYOA
U MEXXAMEPUKAHCKOM KOMUCCUU
MO NPABAM HEJIOBEKA

I'ektop Xyro boaeco

Kadenpa npas genoseka
CeBepoBOCTOUHBII HAMOHANBHBIM YHHBEpCHTET poBrHINK Koppuenrec
ya. 25 Mas, 868, Koppuenmec, Apezenmuna, 3400

OTTaNKUBAsICh OT YTBEPXKICHUS O TOM, YTO YHHBEPCAIBHOCTH IPaB YeJIOBEKa COBMECTUMA C CY-
IECTBOBAaHNEM PETMOHAIBHBIX CUCTEM 3allUThl U MOOIIPEHUS TPaB YEJIOBEKA, aBTOP HCCIEIYET MEX-
aMepUKaHCKUEe MEXaHW3MBl B JIaHHOW cdepe. [IpaBoBbIe OCHOBBI U ESITEIFHOCTE MeKaMepPUKAHCKOM
KOMHCCHUH TI0 TpaBaM 4esioBeka 1 MexaMepHKaHCKOro Cy/a 10 MpaBaM YeJIOBeKa IPOaHaIH3UpPOBaHbI
HapsAy ¢ TAaKMMHU BOIIPOCAMH, KaK BPEMEHHbBIE MEPhI X HaJ30p 3a UCIIOJIHEHUEM peIleHUH.

KiroueBble cjioBa: npaBa 4eJoBeKa, PErHOHAJIBHbBIE CHUCTEMBbI 3aIIUTHI U HOOLIPEHHS IIpaB 4eio-
BEKa, ME)KaMEPHKAHCKasi CHCTEMa 3allUThl M MOOIIPEHUS NpaB 4eJoBeKa, MexxaMepuKaHCKass KOMHUC-
cusl 10 IIpaBaM yesloBeka, MexaMepuKaHCKHH CyJ [0 IpaBaM YeJIoBeKa.





