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Abstract. The study discusses certain rules of group litigation in the civil procedure in the context
of the legal status of class members in procedural relations. Attention is paid to the rights and obligations
of the person who applies to court with a request to protect the rights and legitimate interests of a group
of members. Participants in a class action include the person conducting the case (plaintiff-representative)
and group members who joined the collective claim. The comparative legal method and teleological
interpretation allow to conclude that there are active procedural relations only between the court and the
claimant-representative, which predetermines the possibility of performing administrative actions,
proving and appealing judicial acts only by the plaintiff, but not by the other claimants. The extremely
curtailed scope of powers of the group members is justified by their voluntary joining a class action
lawsuit. Relations within a group of persons are substantive in nature; this allows to highlight the necessity
of appropriate private material mechanisms to satisfy the interests of the majority of participants under
the rules on decisions in meetings. In view of the possibility of consolidating in a class homogeneous but
different in size substantive claims of the group members we believe it is essential to establish the majority
criterion, regardless of the price of the claim of each member. The research also reveals the contradiction
in legal regulation in the event of a refusal to certify a group of persons after the initiation of proceedings
on a class action in civil, arbitration and administrative litigation, substantiates the inexpediency of
leaving a class action without consideration, and the need to consider personal claims of group members
and allocate relevant cases in a separate production, as provided for in the Arbitration (Commercial)
Procedure Code of the Russian Federation. Attention is drawn to the gaps in the legal regulation of group
proceedings in terms of establishing the amount and procedure for paying the state fee.
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npu pacCMOTPEeHUN KOJINMTeKTUBHbIX UCKOB
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AnHotanusi. PaccmaTtpuBaloTcst OTIeNbHBIE IpaBUila TPYIIIOBOTO IPOU3BOACTBA B IMBUIIUCTHYE-
CKOM IpOoIEeCcCC B KOHTCKCTE MPABOBOI'0 CTaTyCa YYaCTHUKOB IIPOLECCYyaJIbHBIX oTHomeHul. BHuManue
YACIACTCA NIpaBaM 1 00S13aHHOCTAM Jjna, 06paTI/IBH.IeI‘OCH B Cya C TpeGOBaHI/IeM O 3aluTE MpaB U 3a-
KOHHBIX HHTEPECOB TPYIIIIBI JIUI U BEAYIIEro Aes0 (UCTHA-IIPECTaBUTENS ), & TAK)KE YYaCTHUKOB I'PYIIITBI
JIAL, TPUCOCAVUHUBIINXCS K 3a4BJIICHHBIM Tpe60BaHI/IHM M OTKa3aBIIUXCSA OT CBOEro 3aspienus. C npu-
MCHCHHEM CPAaBHUTCIIBHO-IIPABOBOT'O METOJa U TCJICOJIOTMYCCKOI'0 TOJIKOBaHUs A€JIa€TCs BBIBOJ O CylIe-
CTBOBAHHU IMPOLECCYATIbHBIX OTHOIIICHHWI Ha aKTUBHOM CTOPOHE TOJIBKO MEXKIY CyAOM U UCTHOM-IIPEI-
CTaBUTCJIEM, YTO NPEAOTIPCACIISACT BOSMOXKXHOCTD COBEPUICHUS PACTIOPAAUTCIIBHBIX }:LCﬁCTBMﬁ, JOKa3bIBa-
HUS B 00KaJIOBaHUS CyIIe6HI)IX AKTOB TOJIBKO JIMIIOM, KOTOPOC BEACT A€J10, HO HE UHBIMU YYaCTHUKaAMU
rpymmnsl nuil. [IpeaensHo ype3aHHbIH 00beM MOTHOMOYMH yYaCTHUKOB IPYIIIIBI JIML 0OOCHOBBIBACTCS UX
IIO6p0BOJILHI:IM MNPUCOCIUHEHUEM K KOJUICKTUBHOMY HUCKY. OTHoOIIEHUs BHYTPHU I'pYNIIbI JIUIL ABJIAIOTCA
10 CBOEH npupoac MaTC€puaJIbHO-IIPABOBBIMHU, U3 UCTO ACIACTCA BBIBO O HGOGXO)J,I/IMOCTI/I TMPUMCHCHUS
COOTBETCTBYIOIINX YACTHBIX MATCPHAJIbHBIX MEXAaHU3MOB p€ajin3alliui HHTCPECOB OOJILIINHCTBA y4dact-
HHKOB II0 IIPaBUJIaM HOPM O PeIeHUsAX coOpaHuil. BBuay Bo3MOXXHOCTH KOHCOIHUIALMHU B KOJUIEKTUBHOM
HCKE OJTHOPOJHBIX, HO PAa3HBIX IO pa3Mepy, MaTepUaTbHO-TIPABOBBIX TPeOOBaHMI yUYaCTHHUKOB TPYTIIIHI
CICJIaH BBIBOO O HCO6XO£[I/IMOCTI/I YCTaHOBJICHUSA KPUTCPUA 60J1b1HI/IHCTBa BHC 3aBHUCHUMOCTHU OT LICHBI
TpeOOBaHMS KaXKI0TO YIAaCTHHKA. TaK)Ke aBTOPaMH BbISIBIEHO IIPOTUBOPEUHE B IPABOBOM PETYJIUPO-
BaHMHU B Cllydae OTKa3a B cepTU(MKAIIMH TPYIIBI JIAI[ TOCIE BO30YXIEHUS IPOHU3BOACTBA IO
TPYNIIOBOMY HCKY B TPa)XIaHCKOM, apOMTpa)XHOM M aJMHHHCTPATHBHOM CyIeOHOM Mpoleccax.
OO00CHOBBIBaeTCsl HELENIeCO00Pa3HOCTh OCTABJIEHHs KOJUIGKTUBHOIO MCKa 0€3 paccMOTpeHus, a
HeO6XOIlI/lMOCTI) nepexoa K paCCMOTPCHUIO JIMYHBIX WUCKOB YYAaCTHUKOB I'PYIIIBI U BbIACJICHUIO
COOTBETCTBYIOIIMX JIEJI B OTJEIILHOE IPOU3BOJICTBO, Kak 3To U npeaycMotrpeHo B AITK P®. O6pa-
IacTCsd BHUMAaHHUEC Ha HpO6CJ’IbHOCTb MpaBOBOTO PETYJIUPOBAHUS I'PYIIIIOBOIO MPOU3BOACTBA B YaCTHU
YCTaHOBJICHUS pasMEpa U MOpAAKa OIIaThI FOC}’,HapCTBeHHOfI TIOIIJTMHBI.

KuioueBble c10Ba: TpyNIoBoil HCK, TPYIIIOBOE TPOU3BOICTBO, HCTEL-IIPEACTABUTENb, YUACTHUKN
TpyHnmbl JIUI, pCHICHUC I10 KOJIJICKTUBHOMY HCKY, IIpaBOBas 3(1)(1)6KTI/IBHOCTI>, MIpOLCCCyalbHbIC IIPABOOT-
HOIICHHUS B TPYIIIOBOM TIPOU3BOICTBE, CEPTUPHKALNS TPYIIITBI
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Introduction

Class action proceedings are a jurisdictional procedure for resolving claims for the
protection of a significant group of creditors in homogeneous disputable legal relations
addressed to one or simultaneously several defendants (Domshenko, 2022: 234). The
claims of multiple plaintiffs based on homogeneous legal and factual circumstances are
resolved uniformly by one court, in one trial and the force of the judgment extends to all
members of the group, regardless of their personal participation in the case (Reshetnikova,
2019: 431). This ensures the achievement of greater legal certainty and efficiency than
when considering a variety of personal claims or when considering a case with implication
on the active side. At the same time, the procedural form of class proceedings also
determines a number of significant restrictions on the legal status of subjects of disputable
legal relations when considering a case in court.

After the reform of class proceedings in domestic arbitration and civil proceedings in
2019, class action proceedings occur in judicial practice, but they are still few. We believe
that the reasons for a small number of class action cases lie in the absence of appropriate
economic incentives for participants in disputable legal relations, as well as in the
imperfection of the procedural form. The authors attempt to reveal the legal status of the
participants of a group of persons and plaintiff-representative as the main subjects of
disputable material and procedural relations during the consideration of a class action as
well as to assess the effectiveness of certain regulations affecting the procedural form of
group proceedings.

Procedural aspects of class certification denial

A fundamentally important procedure in a class action is certification of a group of
persons; it allows to consider the case according to the rules of group proceedings, on the
one hand, and, on the other hand, to ensure the legality of the judgment binding both the
persons who joined the claim and those who did not join it due to the qualities of the
prejudicial nature of the court order. Domestic procedural legislation does not pay due
attention to the preliminary hearing of a class action. The law also does not establish the
court’s obligation to determine certification or denial of certification of a group of persons.
Formally, these issues should be resolved at the acceptance of application for production
and preparation of the case for trial, as well as in determination on the return of application.
However, the formation of composition of a group of claimants may occur both at the stage
of preparing the case for trial and at the stage of trial, which implies the possibility for new
group members to join the submitted application in the process of considering the case and

! Federal Law No. 191-FZ of 18.07.2019 On Amendments to Certain Legislative Acts of the Russian
Federation. Assembly of the Russian Federation legislation. 2019. No. 29 (Part 1). Article 3858.
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the possibility of the participants to reject the submitted applications; otherwise, the court
may reject administering the case under the rules of class proceedings.

The procedural codes ambiguously resolve the issue of the consequences of refusal to
qualify a dispute as collective after the initiation of proceedings. Thus, Part 8, Article
225.14 of the Arbitration Procedure Code of the Russian Federation (hereinafter referred
to as APC RF), explicitly establishes that if a group of persons does not meet the specified
conditions, the arbitration (commercial) court issues a reasoned ruling on considering the
case under the general rules of action proceedings or under the rules of administrative
proceedings. Accordingly, Part 8, Article 244.26 of the Civil Procedure Code of the
Russian Federation (hereinafter referred to as CPC RF), only establishes that individuals
that have joined the claim for protection of rights and legitimate interests of a group of
persons are explained the right to legal action with independent claims if the group does
not meet the specified conditions. At the same time, the specific procedural decision taken
by the judge is not quoted. As V.V. Yarkov points out, in case of refusal to certify the group
after the initiation of proceedings the judge renders determination to leave the class action
without consideration (Yarkov, 2021: 95, 102). In fact, such a decision is in line with Parts
7 and 8 of Article 244.26 of the CPC RF; the rule is directly enshrined in Part 4, Article 42
of the Code of Administrative Judicial Procedure of the Russian Federation (hereinafter
referred to as CAJP RF), but it is impossible to recognize it as logical. Firstly, this issue is
resolved more delicately in the APC RF, e.g., by simply proceeding to the consideration of
the case according to the general rules of claim proceedings without commencing new
actions. Considering that Chapter 22.3 of the CPC RF and amendments to Chapter 28.2 of
the APC RF were introduced by one law, the difference in approaches is not explicable.
Secondly, class proceedings are not an independent type of legal proceedings to speak
about the need to initiate a retrial (by analogy with leaving an application without
consideration in special proceedings in case of an issue of law). Therefore, in case of refusal
to certify the group, it is essential to make a determination to consider the case according
to the general rules of claim or administrative proceedings and, if necessary, to separate the
claims of the co-plaintiffs into separate proceedings; the procedural codes should be
unified as stated.

Legal status of plaintiff-representative in class proceedings

The main participants in the proceedings on the protection of rights and legitimate
interests of a group of persons include: a person charged with conducting the case in the
interests of a group of persons (plaintiff -representative), other persons who joined the
claim to protect the rights and legitimate interests of a group of persons, the defendant (co-
defendants), third parties, including members of a group of persons disagreeing with the
claim. The procedural status of the defendant in group proceedings, in contrast to the
procedural status of the plaintiff, has no fundamental differences in comparison with the
general rules of the claim proceedings. At the same time, the specifics of considering cases
on the protection of the rights and legitimate interests of a group of persons imposes
additional procedural risks on this participant, among which the impossibility to fulfil the
claims of a wide range of persons, and consequently, the imposition of all associated court
costs and enforcement fees can be single out.
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The plaintiff-representative being a member of a group under a general rule protects
both his personal interests and represents, by virtue of application for joining the claim, the
interests of other group claimants. He bears both the ultimate risk and intermediate
procedural risks but at the same time has the maximum possibilities to manage them.

The ultimate risk in the civil process is a loss of the case, that is, the probability of not
receiving a court decision corresponding to the interests of the participant in the dispute.
Intermediate risks represent the probability of adverse consequences (material,
reputational, temporary) as a result of committing or non-committing certain procedural
actions during the proceedings (e.g., late application of petitions or presentation of evidence
may lead to deprivation of the possibility of exercising this right in the future, including
when reviewing judicial acts; passive behavior of a person when appointing an expert
examination may lead to incomplete list of issues before the expert and incur additional
costs in connection with the subsequent additional examination resulted in longer time of
case consideration). All intermediate risks in the lawsuit are procedural, related to
implementation of procedural rights and obligations and lead to the final procedural risk —
the issuance of an adverse decision which in turn is a substantive legal risk affecting
substantive legal relations.

High moral requirements are imposed on the plaintiff-representative since he protects
the rights and interests of all the participants in a group of persons and not only his
own and it is on his example that the court establishes the facts of the case (Goncharova,
2014:47).

The plaintiff-representative more often referred to as simply “plaintiff” in foreign
legal systems (Wolf, 2014; Burbank & Wolf, 2018; Aiken, 2017:975), performs all
procedural actions independently or through a representative. It will be fundamentally
important for a group of individuals to vest a particular person with the powers of a
plaintiff-representative since when interacting with one, rather than with many creditors in
a disputed legal relationship, procedural economy in litigation is ensured. In this regard, let
us disagree with the statement of M.A. Alieskerov, interpreting the rules of Article 244.22
of the CPC RF (and Article 225.10-1 of the APC RF, respectively) as non-hindering
participation of several plaintiffs-representatives on behalf of a group of persons in a case
(Alieskerov, 2022:139-140). The procedural form of group proceedings may not allow
plurality of plaintiffs-representatives; it should always be one participant who is entitled to
engage representatives (including several) for the purpose of performing certain procedural
functions. The status of the plaintiff-representative is predetermined by the need to
concentrate the procedural relations between the court and the participants of the group of
persons; through the person leading the case, the court notifies about the dynamics of the
process and receives evidence, claims, petitions, complaints, challenges, etc. The plurality
of bearers of the same collective interest, simultaneously participating in the process and
having the right to perform procedural actions, will only lead to complication of the
process, to the risk of contradictory behavior of the active party of relations, i.e., will not
contribute to the effective consideration of class action.

The person responsible for conducting the case on behalf of the group represents the
group in court without power of attorney, possesses rights and bears obligations of the
plaintiff, including the obligation to pay court costs. Financial risks of paying court costs
in a class action proceedings are obviously higher in comparison with ordinary claim
proceedings (Sutormin, 2020b:122). In this respect, the plaintiff-representative can
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manage this risk by concluding an agreement on court costs distribution with other
members of the group (Borisova & Kotelnikova, 2020: 17). However, the legislator
provides for a significant restriction on the use of this mechanism: Part 1, Article 225.16-1
of the APC RF and Part 1, Article 244.27 of the CPC REF stipulate the notarial form of such
an agreement as mandatory, which implies the need to bear the associated costs of paying
tariffs for notarial actions and other payments, in addition to organizational difficulties. In
the absence of explicitly stipulated procedure for concluding such an agreement, the
establishment of qualified requirements for its form does not incentivize the group
members to distribute court costs among themselves.

Class proceedings may settle both property claims, subject to assessment, and non-
property claims, or property claims, not subject to assessment. According to the
clarification given in paragraph 51 of the Resolution of the Plenum of the Supreme Court
of the Russian Federation No. 53 of December 21, 2017, a collective statement of claim is
subject to state duty under the general rules of Article 333.21 of the Tax Code of the
Russian Federation (and hence Article 333.19 of the Tax Code in relation to an appeal to a
court of general jurisdiction) based on the amount of the stated claims. Despite the fact that
this clarification is given in relation to bringing a person controlling the debtor to subsidiary
liability, the same decision should be made in the case of other claims seeking protection
of rights and legitimate interests of a group of persons. Apparently, the procedure for
calculating the state fee will be determined in the same way as with active complicity,
depending on the substance of the claim under consideration (paragraph 9 of the Resolution
of the Plenum of the Supreme Arbitration Court of the Russian Federation No. 46 of
11.07.2014)*. In other words, when a group member joins the claim, a state fee must be
calculated based on the amount of his claims against the defendant. In accordance with Part
2, Article 225.10-1 of the APC RF and Part 2, Article 244.22 of the CPC RF, it is the
plaintiff-representative who, as a rule, bears the costs of handling a case, i.e., he must pay
the state fee in full. However, the payment of the state fee for his claim by the person who
joined the class action can hardly be recognized as inadmissible. If a single claim is stated
in the group proceedings, which does not imply the need for individual enforcement in the
future, the state fee must be paid once by the person filing a claim in defense of the group
of persons. Such a solution is the only permissible since the Tax Code or any other law of
the Russian Federation does not establish special rules. However, it should be recognized
that the absence of a special rule simplifying the accession of group members to the stated
claims does not create incentives for more intensive application of class actions in Russia.

The problem looks similarly in the enforcement of a class action judgment. The
literature reasonably criticizes the admissibility of the general approach to fee collection
(Maleshin, 2020: 100). On the one hand, to enforce the court decision, a writ of execution
will be issued to each of the claimants and, as a result, separate enforcement proceedings
will be initiated. But on the other hand, the place of enforcement proceedings generally
coincides with the location of the debtor which means that the initiated enforcement

2 Resolution of the Plenum of the Supreme Court of the Russian Federation No. 53 of December 21, 2017 On
Certain Issues Relating to Imposing Liability on Persons Controlling the Debtor in a Bankruptcy Case. Bulletin
of the Supreme Court of the Russian Federation. 2018. No. 3.

3 Resolution of the Plenum of the Supreme Arbitration (Commercial) Court of the Russian Federation No. 46
of 11.07.2014 On Applying Legislation on State Duty when Considering Cases in Arbitration Courts. Bulletin
of Economic Justice of the Russian Federation. 2014. No. 9.
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proceedings will be combined into consolidated enforcement proceedings. Today, the
legislation on enforcement proceedings does not contain special rules for calculating the
enforcement fee in the case of consolidated enforcement proceedings, but at the same time,
the number of enforcement actions performed by the bailiff will be significantly less than
in separate enforcement proceedings. Therefore, for the purposes of stimulating group
proceedings, special rules for calculating the state fee imposed on the losing defendant and
the enforcement fee collected from the debtor who has not voluntarily compiled with the
requirements of enforcement documents may be envisaged. We believe that establishment
of special rules for calculating the state fee when applying to court and enforcement fee for
enforcing judicial acts issued for the defendant in class actions, would contribute to
ensuring defendants’ interest in class actions and would not hinder the process of class
certification. There should be a reasonable balance between traditional co-participation and
consolidated enforcement proceedings where the fees are paid in full, and bankruptcy
proceedings where the budget receives only the state fee for filing a bankruptcy petition.

An additional risk of the plaintiff-representative in comparison with the ordinary
claim proceedings is termination of powers at the request of the majority of persons joining
the claim and, consequently, the loss of a significant part of procedural powers.

The imposition of extraordinary restrictions on such a person's legal status compared
to the status of a plaintiff in a personal claim is conditioned by the specifics of group
proceedings and complies with global standards. At the same time, no additional financial
incentives are created for the plaintiff-representative under the general rule. Currently, the
relevant material guarantees exist only in relation to certain categories of cases and
professional entities. For example, public associations of consumers by virtue of paragraph
2, Article 45 of the Law On Protection of Consumer Rights* have the right to apply to court
to protect the rights of a group of consumers and by virtue of part 2, paragraph 6, Article
13 of the above law, in case of satisfaction of such a claim, a fine for refusing to voluntarily
satisfy the requirements of consumers is collected from the defendant in favor of a human
rights organization. In general, in group disputes the issue of remuneration for the activities
of the plaintiff-representative remains outside the procedural relations and is resolved on a
contractual basis between the members of the group independently.

Legal status of group or joint claimants

In class proceedings the effect of the adversarial principle in relation to other persons
joining the lawsuit is limited (Yarkov, Kudriavceva, Maleshin & others, 2019:29). Since
in collective claims, the key factor is the protected homogeneous interest (Yarkov &
Dolganichev, 2020: 129) and the unity of factual circumstances at issue (Yarkov, 2021:98,
101; Selkova, 2022: 120), the procedural form limits the real possibilities of risk
management for most of the group participants. Moreover, foreign legal orders state that
group members are not a party to the case (Vatamanyuk, 2021a:28).

The persons who joined the class action on a par with the plaintiff-representative bear
the ultimate and all intermediate procedural risks and the possibilities to manage them are
significantly reduced. The legal status of such persons is defined in Article 244.23 of the

4 The Law of the Russian Federation No. 2300-1 of 07.02.1992 On Protection of Consumer Rights // Collection
of Legislation of the Russian Federation. 1996. No. 3. Article 140.
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CPC RF and Article 225.10-2 of the APC RF. They are entitled to petition for replacement
of the plaintiff-representative, get acquainted with the case materials, attend the court
session and reject the application they submitted to join the claim, i.e., they have an
extremely reduced scope of procedural rights. Having a material and procedural interest in
the case (Maleshin, 2020: 99), the group participants are the persons involved in the case.
At the same time, it is difficult to recognize the power to replace the plaintiff-representative
as a sufficient and effective mechanism to influence procedural risks, since changing the
representative of a group of persons is not in itself a guarantee of further protection in strict
compliance with the interests of other claimants, and the grounds for replacement specified
in the law are not objective (e.g., they include the presence of reasonable doubts concerning
plaintiff-representative’s conducting the case reasonably and in good faith). Moreover,
according to Article 225.15 of the APC RF and Article 244.24 of the CPC RF, the
replacement of a person who conducts a case in the interests of a group of persons
presupposes court authorization, therefore, the will of the participants alone (as would be
the case with the revocation of a representative's power of attorney) is not enough.

Two models of their participation are provided for group members: as passive
participants or as third parties on the plaintiff's side. At the same time, both the group
members who rejected the application to join the claim and the persons who initially did
not join the claim can participate in the status of third parties (Lukianova, 2019:168).
A group participant who has withdrawn his application to join the claim has the right to file
a personal claim against the defendant in the future; he does not enter into group
proceedings either as an optional plaintiff or as a third party making independent claims
regarding the subject of the dispute (since the plaintiffs in the class action do not violate
his rights in any way (Strelcova, 2010:726-727)).

The law does not regulate the right of group claimants to perform administrative
actions independently or to exercise common rights in accordance with Article 35 of the
CPC RF and Article 41 of the APC RF. The silence of the domestic legislator is qualified,
since the very idea of group proceedings presupposes that the plaintiff-representative
always acts on behalf of a group of persons. In fact, the law does not regulate the procedure
where the group members may influence the procedural actions performed by the plaintiff-
representative — presentation of evidence, performance of administrative actions, including
conclusion of a settlement agreement on the appeal of a judicial act, etc.

The presumption of unity of the group members joining the claim and the standard of
good faith of the plaintiff-representative's conduct do not exclude real disagreements
between the group members. Thus, it is not clear whether a group member may initiate an
appeal against a judicial act, or several participants may force a plaintiff-representative to
file a complaint? What can be done in a situation when some of the group members insist
on challenging the judicial act and the rest of the group is satisfied with the decision?
Obviously, it is inadmissible for a person to withdraw a declaration to join a claim after the
trial stage has been completed. Undoubtedly, the general provisions on the procedure for
reviewing a case in one instance or another partially give an idea for filing and considering
an appeal against court decision on a class action. However, the specifics of this proceeding
still require the development of certain norms (by analogy with foreign legal (Sutormin,
2020a:232) or at least, the guiding clarifications of the highest court. By their legal status,
the participants of the group of persons are not identical to the co-participants on the
plaintiff's side, therefore, the persons who joined the class action do not have an

1072 IMPABOCYME B POCCHU N 3APYBEXHBIX CTPAHAX



Trezubov E.S., Zvyagina N.S. RUDN Journal of Law. 2023. 27 (4), 1065—1078

independent right to appeal the judicial act. This position follows from paragraph 18 of the
Resolution of the Plenum of the Supreme Court of the Russian Federation No. 36 of
27.09.2016 On Some Issues of Application by Courts of the Code of Administrative
Procedure of the Russian Federation® and is fair in relation to the civil procedure in general.
This approach is often criticized in literature and the opinion is expressed that it is
inadmissible to restrict the constitutionally guaranteed right to judicial protection only for
the sake of the procedural form. V.A. Kolotov (Kolotov, 2021:72) and M.A. Alieskerov
(Alieskerov, 2022:146—147) argue that the right to appeal a judicial act in group
proceedings should be granted not only to the plaintiff-representative but also to other joint
claimants. We do not agree with such approach.

Foreign experience in class actions testifies to the significant role of the court in
determining the procedure for all conciliation and organizational procedures between group
members. The Russian civil procedure, on the contrary, is based on the idea of a detailed
normative regulation of the procedural form (Reshetnikova, 2019: 437), due to which the
discretion of the court in determining the procedure of case consideration is limited.
Therefore, it is important to understand what legal relations are between the participants of
the group of persons and the court, as well as between the participants of the group of
persons.

As is known, procedural relations arise between the court and other participants in
procedural relations in the process of considering a case or individual applications. The
limited rights of the joint claimants suggest that they may enter into legal relations with the
court only in some cases, €.g., when participating in court session (in terms of ensuring the
established procedure), when applying for the replacement of the plaintiff-representative,
when declaring their refusal to join the class action. For the purposes of influencing the
dynamics of the process, such persons should either oblige the plaintiff-representative to
perform procedural actions on behalf of a group or refuse to apply for joining a class action.
The law does not regulate the consequences of withdrawing from class action and does not
specify what determination the court should make in this case. Since a member of the group
cannot be deprived of the right to judicial protection by filing a personal claim in the future,
it is inadmissible to issue a ruling on termination of proceedings on the claim in defense of
this person by analogy with the claim withdrawal (paragraph 4, Part 1, Article 150 of the
APC RF, paragraph 4, Article 220 of the CPC RF). In order to ensure the right of such a
person to file a personal claim in the future, it is necessary to leave his application for
joining the claim without consideration (Part 3, Article 149 of the APC RF, Part 2, Article
223 of the CPC RF) and transform his status into the status of a third person who does not
submit independent claims regarding the subject of the dispute, on the plaintiff's side.

The interaction of the group members with each other is outside the procedural form;
it is a substantive legal relationship which implies the need for appropriate civilistic
mechanisms of collective expression of will in conditions of legal equality (Kurochkin,
2012:271). Under the rules of Clause 2, part 4 of Article 244.22 of the CPC RF and
Clause 2, part 4 of Article 225.10-1 of the APC RF, the group members make a decision
by majority vote. Thus, they may insist on terminating the powers of the plaintiff-

5 Resolution of the Plenum of the Supreme Court of the Russian Federation No. 36 of 27.09.2016 On Some
Issues of Application by Courts of the Code of Administrative Procedure of the Russian Federation. Bulletin
of the Supreme Court of the Russian Federation. 2016. No. 11.
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representative and, obviously, should also influence the procedural behavior of the person
filing a claim in defense of a group of persons.

As mentioned earlier, the Russian model of a class action is based on the principle of
voluntary adherence of group members to the claim and does not allow for peremptory
adherence. Therefore, it is permissible for the entire group to suffer the consequences of
the procedural behavior of the plaintiff-representative. Dispositive actions, conclusion of a
settlement agreement and challenge of a judicial act must be carried out with the approval
of certain action by the majority of joint claimants, whose consent is presumed by virtue of
the fact of joining the class action and empowering of a particular person with the authority
of the plaintiff-representative (Vatamanyuk, 2021b:135). Disagreement of individual group
members with the dispositive actions should lead to the refusal of such a person to join the
class action, which implies the need to allow sufficient time for certain procedural actions.
Since group proceedings are based on not one but homogeneous legal relations, conclusion
of a settlement agreement not with all plaintiffs (because of their refusal) is permissible.
Approving the settlement agreement, the court does not consider the case on the merits and
thus does not establish any circumstances of prejudicial importance in the future.

In a situation where the will of the plaintiff-representative does not coincide with the
wishes of the majority of the group members, their meeting should have the authority to
promptly exercise the rights of the participants and initiate the change of such person. In
this case, the former plaintiff-representative becomes a mere participant and is deemed to
have joined the claim. And if the former plaintiff-representative disagrees with the
modified model of procedural behavior of a group of creditors, he will be entitled to
exercise the rights provided for in Articles 225.10-2 of the APC RF and Article 244.23 of
the CPC RF to withdraw from the class action (although the plaintiff-representative usually
files a lawsuit and did not join the claim but initiated it, this right will be applied by
analogy with the law) and transform his status into the status of a third party, or simply
exclude his participation in the case. Without replacing the plaintiff-representative, the
members of the class may not exercise any dispositive rights on their own behalf, otherwise
the effect of group proceedings (characteristic of class action), including the British models
of representative proceedings and group litigation order will be leveled (Andrews,
2012:312-313).

It seems that the rules of Chapter 9.1 of the Civil Code of the Russian Federation on
decisions of meetings should be extended to the situation of realization of rights by the
participants of a group of persons. However, since implementation of procedural rights and
obligations presupposes a tight deadline for making such decisions, the substantive logic
of decision-making by the meeting of group members must be integrated into the existing
procedural form and provide for the main mechanism of interaction of group members. In
regulating the relevant procedures for interaction of group participants, it is important to
refrain from significant freedoms granted to creditors in insolvency (bankruptcy) cases.
The mechanism of group proceedings may not resemble the procedures in insolvency cases;
otherwise, it is no longer a civil process, but its own purely social procedure that has
nothing to do with class action consideration. Group proceedings should be a simpler
procedure, which implies its voluntary initiation with the active right to bring a personal
claim in the future, rather than insolvency proceedings with the forced inclusion of
creditors' claims in the register and the /egal death of the debtor, terminating obligations to
creditors.
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In group proceedings, claims of the group members may be consolidated in terms of
value (Kolotov, 2020: 74), which raises the question of identifying the majority criterion
when making decisions at the meeting. In insolvency cases, as is known, they vote with
rubles, i.e., the weight of the creditor's vote is determined by the size of property claims
included in the register. This kind of aggravation of settlement rules in group proceedings
seems to be inappropriate. Since the initiation of group proceedings requires a certain
number of persons to join the lawsuit, the dynamics of the process should depend on the
procedural behavior of these persons but not on manipulations with the size of their claims.
Moreover, both the non-property claims, and the property claims that are not subject to
evaluation may be settled in group proceedings. Therefore, the bankrupt voting model is
inappropriate when considering a class action.

It is easy to notice that in the second form of participation, the creditor in disputed
homogeneous legal relations participates in the status of a third person, i.e., is a subject of
proof (Treushnikov, 2021: 51), may independently challenge judicial acts, be a party to
amicable agreements, and in some cases is obliged to reimburse court costs. Such status is
conditioned by the existence of a legal interest other than passive participants and the active
role of such a subject. Therefore, we believe that entry into the process of a class action in
the status of a third-party participant in disputable homogeneous legal relations is possible
only on his initiative (but not at the request of the persons involved in the case) or on the
initiative of the court. Participation of such third party in the process is intended to create
the ground for protecting his rights and legitimate interests in the future when filing a
personal claim, including through establishing prejudicial facts.

Conclusion

The domestic model of class proceeding, therefore, is something intermediate
between the opt-in model and the opt-out model, since it is possible to initiate proceedings
on a class action and consider it only if there is a real minimum number of joint claimants,
but at the same time certain qualities of the validity of a court decision (generally binding
and prejudicial) will also apply to persons who have not joined the claim.

Class proceeding should become an element of the professional process where the
actions of the participants will be based on the principles of adversarial proceedings,
therefore, excessively paternalistic approaches of granting the most favored regime to
group members are unacceptable. In class proceedings, it is essential to observe a special
balance of interests of creditors and debtor in a disputable homogeneous legal relationship,
striving to minimize the objective risks of mass default by the defendant. The identified
problems of the legal status of participants in procedural relations, the specifics of
interaction of participants in a joint claim, the rules for paying the state fee and charging
the enforcement fee should be resolved taking into account the purpose of creating the
institute of class actions.
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