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Abstract. The construction of a public speech is one of the most important components of
creating a convincing oratorical performance. Despite the constant interest of researchers in the
challenges of constructing a court speech, the arrangement of structural elements, the issue remains
unresolved in practical aspect: modern court speakers need recommendations that would
contribute to creating effective defense statements. The purpose of this research is to analyze the
composition of successful court speeches of the famous Soviet lawyer Y.S. Kiselev, aimed at
identifying the features of arrangement of the material, factors that condition this or that
disposition, and on this basis to identify various options for the arrangement of content elements
contributing to the creation of a convincing speech. Using the method of compositional
analysis, as well as rhetorical analysis, descriptive and structural methods, we investigate
thirteen effective judicial defense speeches by Y.S. Kiselev. Having analyzed the types of introductions
used by him, we have established a high degree of viability of using hyped up or unexpected
beginning, as well as conditionality of the choice of the type of introduction by the prosecutor,
readiness of the audience to perceive the defense speech, and attitude of the audience to the
circumstances of the case. The analysis of the main part of Kiselev’s speeches allows to
identify the micro themes presented in all his defense statements, as well as conditionality of a number
of micro themes by the circumstances of the case, the arguments of the prosecution, and the chosen
line of defense. The conclusion reveals structural elements in all the speeches of the well-known
lawyer under study: a clearly expressed position of the defense in the case, a pathetic and educational
moment, and an appeal to the court for leniency or acquittal of the defendant. In general, the
construction of the defense speech is conditioned by the circumstances of the case, the position of the
prosecution, the chosen line of defense, the specifics of the audience, as well as the moral qualities,
erudition and communicative skills of the speaker.
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Komnos3uuunsa cynebHon 3aliuTUTENbHON peyun:
Ha matepumane cyaebHbix BbicTynneHumn A.C. Kucenesa

3.B. banmesa ' <

Y duMckuii yHUBEPCUTET HAYKK U TEXHOJOTHH, 2. Yha, Poccutickas Dedepayus
PLzbaisheva@yandex.ru

AnHoTtanus. KoMno3uiusi myOnuYHOW peyd — OAWH W3 BaKHEHIIMX KOMIIOHEHTOB CO3JaHHS
yOeIUTENbHOr0 OPaTOPCKOro BEICTYILIEHUs. HecMOTpst Ha IOCTOSIHHBIN HHTEpEC HcclleioBaTeNe K po-
61eMaM IOCTPOSHHMS Cy1eOHOTO BBICTYIUICHHUS, PACIIONIOKEHUS B HEH CTPYKTYPHBIX 3JIEMEHTOB, BOIIPOC
OCTAaeTCA HEPEIICHHBIM B IPAKTUYECKOM AacleKTe: COBPEMEHHBIE CYAEOHBIE OpaTOPhl HYKAAIOTCS
B PEKOMEHJIAIMSIX, KOTOpPBIE CHOCOOCTBOBAIM ObI CO3MaHHI0 3((EKTHBHBIX 3alIUTUTEIBHBIX PEUCH.
Lenbto MccaeqoBaHus SBISETCS aHATU3 KOMIIO3UIIUK YCHEIIHBIX CYJeOHBIX BBICTYIUIEHHH U3BECTHOTO
coBerckoro anpokata SI.C. KucesneBa, HampaBlICHHBIH Ha BbISIBICHHE OCOOCHHOCTEH PACIOJIOXKCHUS
H3JIaraeMoro mMarepuaia, GakTopoB, 00yCIOBIMBAIOLIMX TY WIM UHYIO JUCIIO3HILMIO, U Ha 3TOH OCHOBE
BBISIBIICHHE PA3INYHBIX BAPHAHTOB PACCTAHOBKH DJIEMEHTOB COJCPKaHMUS, COCOOCTBYIONINX CO3IaHUIO
y6e£ll/lTCJ'IbHOFO BBICTYIIJICHUS. I/ICHOJ'H)3Y$I METOJ KOMIIO3UIIMOHHOI'O aHaJIn3a, a TaKXXE PUTOPUICCKOTO
aHaJn3a, ONUCATENBHBIA 1 CTPYKTYPHBIHA METOJBI, MBI HccienoBainu 13 3G GeKTUBHBIX cyneOHbBIX 3amu-
tutenpHbIX peueit SI.C. Kucenesa. [Ipoananu3upoBas IpuMeHsIEMbIE UM THIIbI BCTYIUIEHUH, MBI YCTaHO-
BUITH JIOBOJILHO BBICOKYIO CTEIIEHb 11€1eCO00pa3HOCTH HCIIOJIb30BaHUS B CYICOHOM 3alIUTUTEIBHON pedn
UCKYCCTBEHHOT'O I BHE3AITHOI'0 HA4aJa, a TAKXKe 00yCIIOBIEHHOCTh BBIOOpa THIIA BCTYIJICHUS IIPO3BY-
YaBlIed pedbl0 OOBUHHTENS], TOTOBHOCTBIO ayJUTOPHU K BOCIPHATHIO 3aIIUTUTENHFHON pedr, OTHOIIE-
HUEM CilylIaTeNeil K 00CToATeNnbCcTBaM pa3dupaemoro zaena. Pa30op OCHOBHOW 4acTH BBICTYIUICHUH
S1.C. KucerneBa mo3BOJHI BBISIBUTH MUKPOTEMBI, IIPE/ICTABICHHBIE BO BCEX €r0 3aIUTUTEIBHBIX peyax,
a Takxe 00yCJIOBICHHOCTh HAJTMYMS/OTCYTCTBHS PAJja MUKPOTEM 00CTOATEILCTBAMU PACCMaTPUBAEMOTO
JeJia, TOBOJaMU OOBHHEHHs, BRIOPAHHOM JIMHKEH 3amuThl. B 3aKkimoueHny 00HapyKeHBI CTPYKTYpHbIE
DJIEMEHTHI, IIPUCYTCTBYIOLIME BO BCEX PACCMOTPEHHBIX HAMHU peYyax M3BECTHOIO aJBOKATa: Y€TKO BhIpa-
JKEHHasl TO3ULHUS 3alIMTHI MO AENy, MAaTeTUYSCKHH M BOCIHTATENBHBI MOMEHT, OOpalleHHe K CyIy
€ IPOCh00ii 0 CHUCXOXKACHUH K IIOI3AIIUTHOMY MM €0 OIIpaBAaHuu. B 11enom BeIIBMIIaCH 00yCIO0BICH-
HOCTHh KOMITO3UIIMHU 3aLIUTHTEIHLHON pedr 0OCTOSTENLCTBAMH pa30upaeMoro Jena, No3UIneH 00BHHE-
HUS, BEIOpaHHOH JMHMEH 3alUTh, 0COOCHHOCTSAMH ayIUTOPHH, a TAKXKE HPABCTBEHHBIMU KaueCTBAMH,
3pyIULUEH 1 OPaTOPCKAM MacTEPCTBOM BBICTYNAIOLIETO.

KioueBble cj10Ba: KOMITO3UINS Cy1eOHOTO BEICTYIIICHUS, BCTYIUICHHE, TUIIBI BCTYIIJICHHH, TJIaB-
Hasl 4acTb, MUKPOTEMBI ITIABHOW YaCTH 3allIUTUTEIbHOMN peun, 3aKII0UeHIe

KonduukT naTepecoB. ABTOp 3asiBIsieT 00 OTCYTCTBUM KOH()IMKTA HHTEPECOB.

Tocmynuna 6 pedaxyuro: 25 aueaps 2023 .
Ipunama x neuamu: 15 utons 2023 2.
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Introduction

One of the most important issues of particular interest to the speaker is the
composition of speech, its structure. “Composition is the framework, the structure on
which all speech rests” (Odintsov, 1976:16). The composition is a consistent arrangement
of meaningful material in accordance with the logic of the presentation dictated by the
speaker’s intention, situation and audience, that is, structured and arranged in an optimal
(for the impact on the target audience) sequence. A structured speech helps the speaker
to convey information to the audience logically and coherently, is convenient for
perception, and therefore more persuasive.

Despite a huge number of works devoted to the study of court pleadings (Alekseev
& Makarova, 1985; Vvedenskaya & Pavlova, 2008; Ivakina, 2004; Kyrkunova, 2010;
Levenstim, 1894; Odintsov, 1976; Odintsov & Mikhailovskaya, 1981; Shuiskaya, 2015
et al.), issues of construction of accusatory and defensive speech are still in the focus of
attention of many scientists. Indisputable is the mandatory inclusion into the court speech
of three main elements of the composition — introduction, main part and conclusion. The
study has developed the requirements for preamble and conclusion in a court speech.
Micro themes, which must necessarily and in full be presented in the main part of the
accusatory statement have been identified. A number of works also propose a list of micro
themes that must necessarily be included in the main part of the defense speech (Botnev,
2010:251-255; Vladimirov, 1911; Enikeev, 2004; Potapova, 2007 et al.). However, all
existing numerous developments and recommendations are theoretical in nature. Court
speakers need practical recommendations for constructing persuasive defense speeches.
We believe that the development of such recommendations is essential on the basis of
the analysis of effective speeches of successful forensic orators. Defense counsels will
be able to construct their speeches using practical examples, being aware of the
effectiveness of a specific speech structure for a certain content.

For the analysis, we selected thirteen defense speeches by Ya.S. Kiselev, published
in the Court Speeches collection (Kiselev, 1967). Our choice is not accidental. In the
twentieth century, the Russian legal profession put forward many gifted court orators,
who were characterized by “a mastery command of the word, skillful research of case
materials, subtle psychological analysis” (Apraksin, 1981:5), who developed and
perfected “the principles and style of the Russian court speech” (Apraksin, 1981:5).
Unfortunately, the rich legacy of the twentieth century advocacy still remains unexplored.
It is here that we can find many effective defense strategies that could become a role
model for modern lawyers. According to his contemporaries, Y.S. Kiselev is “one of the
best court orators” (Kukarsky, 1968:4); a major theorist of the twentieth-century judicial
eloquence. “He is characterized by a deep knowledge of the materials of each case, an
attentive attitude to each defendant. His speeches are distinguished by logic, subtle,
skillful analysis of the circumstances of the case and evidence, deep psychological
analysis and excellent language” (Ivakina, 2004:54).
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The relevance of this research is due to the urgent need to develop practical
recommendations for modern defense lawyer on the construction of effective court
pleadings. The work is one of the few attempts to identify various options for the
arrangement of effective speech content from the existing materials: “Contemporary
rhetoric needs to undertake a corpus analysis of the texts of successful speeches,
inductively deriving dispositional schemes that allow the audience to share their point of
view” (Shuiskaya, 2017:307).

The purpose of the study is to analyze the compositional features of Kiselev’s
judicial defense speeches. To achieve the goal, the following tasks are set: to identify and
characterize the structure of an effective judicial defense speech; to describe the factors
that determine the choice and arrangement of its structural elements; to highlight the most
effective options for presenting the material in a court speech.

In accordance with the purpose and objectives, we use the following research
methods: a descriptive method which implies the use of direct linguistic observation of
Kiselev’s defense statements, description and comparison of rhetorical and logical means
and techniques interesting from the point of view of creating a persuasive speech,
generalization of observation results, compositional analysis, used to study the principles
of material arrangement, allocation of semantic centers, analysis of micro themes
arrangement, searching for compositional techniques characteristic of the speaker;
structural method that helps to identify the relationships between the structural elements
of speech; rhetorical analysis, which allows to consider various aspects of the
construction of speeches on this material, to identify the techniques of speech impact
employed by the speaker.

Literature review on the construction of judicial statement

The issues of constructing public, including court, speech have been developed
since antiquity. It is believed that compositional basics of judicial speech were laid by
Lysiy (Ivakina, 2004:44). Speech composition was developed in most ancient manuals
on rhetoric. The structure of public (and judicial) speech is presented in one of the most
relevant even today writings by Aristotle, Rhetoric (Aristotle, 2000:135-148). Cicero
also made a huge contribution to the development of judicial eloquence. He attached
great importance to the arrangement of the material and “developed a composition of
court speech that ensured the easiest possible mastering of the material” (Daletsky,
2003:376). The structure of judicial speech developed by him is presented in his
theoretical works (Cicero, 1994) and in court speeches (Cicero, 1962:293-330). Marcus
Fabius Quintilianus’ extensive work, Twelve Books of Rhetorical Instructions
(Quintilian, 1834), provides a scheme of speech prepared specifically for courtroom
pleading. This scheme is described by Yu.V. Rozhdestvensky in his Theory of Rhetoric
(Rozhdestvensky, 1997:564).

The Russian judicial eloquence developed in the second half of the XIX century,
when, after the judicial reform of 1864 and establishment of the jury trial, a long line of
brilliant court orators appeared in Russia (A.F. Koni, V.D. Spasovich, K.K. Arsenyev,
P.A. Alexandrov, F.N. Plevako and some others). Talented Russian lawyers developed
the composition of the judicial speech in practice. They published a number of theoretical
studies where they analyzed the court statements of their outstanding contemporaries and
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gave recommendations on the construction of persuasive speeches. These include, for
example, the work by A.A. Levenstim “Speech of the State Prosecutor in the Criminal
Court” (Levenstim, 1894), K.K. Arsenyev “The Russian Judicial Eloquence” (Arsenyev,
1888) and K.L. Lutsky “Judicial Eloquence” (Lutsky, 1992).

It should be noted that until the XX™ century orators used ready-made composition
schemes, which were developed for each genre in the manuals on rhetoric. However,
since the beginning of the XX™ century, recommendations for speakers not to follow a
strictly prescribed scheme, but to rely on intuition and inspiration became predominant.
P.S. Porokhovshchikov mentions this in a very authoritative study The Art of Speech in
Court: “Do not look for a plan, it will find itself while you are thinking about the case.
This will be the fruit of unconscious <...> work; therefore, there will be a natural plan;
once it is found, try to rearrange its parts. You will probably create a more interesting
scheme of presentation” (Sergeich (Porokhovshchikov), 2000:149-150).

L.E. Vladimirov in his book Advocatus Miles (manual for criminal defense)
encourages speakers to improvise: “The defense counsel must improvise his speech on
the basis of judicial investigation, the speeches of the prosecutor and the civil plaintiff.
...Improvisation concerns... the order of presentation, expressions, the order of parts and
those materials that have come during the court session” (Vladimirov, 1911:186).

The composition of an oratorical speech is still in the center of close attention of
contemporary researchers of public speeches. A significant contribution to the
development of issues of judicial eloquence was made by N.S. Alekseev,
L.A. Vvedenskaya, A.A. Volkov, N.N. Ivakina, Z.V. Makarova, V.V. Melnik,
N.G. Mikhailovskaya, A.K. Mikhalskaya, V.V. Odintsov, L.G. Pavlova, O.V. Petrov, etc.
(Alekseev & Makarova, 1985; Vvedenskaya & Pavlova, 2008; Volkov, 2005; Ivakina,
2004; Melnik, 2000; Mikhalskaya, 1996; Odintsov & Mikhailovskaya, 1981; Petrov,
2007).

At the end of the XX™ century, a number of researchers paid attention to the
connection between the image of the speaker and the structure of the speech he/she
chooses. S.F. Ivanova (Ivanova, 1990) raised the issue of correspondence of the speech
scheme used to speaker’s personality type. A.K. Mikhalskaya developed a classification
of speakers in accordance with their chosen speech composition (Mikhalskaya, 1996:
44). A.A. Volkov writes about the role of the rhetorician’s personality in speech
construction: “At the level of arrangement <...>, the personality manifests itself in the
organization of the meaning of the utterance, in the vision of an effective word as a whole
in relation to parts, where the idea acquires qualitative certainty as a speech process
deployed in a sequence of parts” (Volkov, 2003:23-24). Yu.V. Shuiskaya (Shuiskaya,
2015) also points to a strong connection between the composition of the speech and the
image of a particular speaker.

It is also important to note some studies of recent decades. In our opinion,
noteworthy are the works by L.A. Potapova (2007); Yu.V. Shuiskaya (Shuiskaya, 2015;
Shuiskaya, 2017), as well as scientific articles by L.G. Kyrkunova (2010); V.K. Botnev
(2010) and others. We will also name a number of foreign authors of the XX™ and XXI*
centuries who have contributed to the study of peculiarities of oratory, including
composition: T.A. Van Dijk, J. M. Lauer, B.S. Oberg, etc. (Beebe, 2003; Briggs, 1990;
Horowitz, 1999; Lauer, 2004; Lausberg, 1998; Monroe & Lull, 1931; Oberg, 1998;
Renkema, 2004; Turner, 2005; Van Dijk, 2009; Van Dijk, 2011; Weaver & Ness, 1963).
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The introductory part of the defense statement

A defense speech comes in the criminal proceedings after an accusatory one,
therefore its composition, content, oratory techniques used by the defense counsel, and
argumentation are determined not only by the circumstances of the case and the chosen
line of defense, but also by the content of the prosecution statement.

We can identify three types of introduction: intrinsic, or figurative and unexpected.
If accusatory speech is often distinguished by an intrinsic introduction, defensive speech
resorts to hyped up or unexpected way of introducing a statement. The type of
introduction that the defense counsel chooses is dictated by the particular situation in a
courtroom. If the accusatory speech turned out to be exceedingly difficult in terms of
argumentation and large in volume, the attentive and interested listeners are likely to be
tired and unable to perceive the nuances in the speech of the defense counsel. It can also
be difficult for the audience to switch to the perception of the next speech in case the
accusatory speech delivered by a talented orator had a powerful impact on the minds and
feelings of the audience. Then, the opening phrases delivered by the defense counsel
should be able to switch their attention pushing aside the prosecutor’s strong speech and
forgetting about fatigue. In such cases, hyped up or unexpected introduction is prudent.

A textbook example of a successful figurative introduction is the beginning of
Kiselev’s speech in the Kovalev case: the defense counsel began his statement by
recounting a medieval legend of the bell whose ringing incited a traveler “to hear the tune
he wanted to hear” (Kiselev, 1967:7-8). Such a start could not fail to attract the attention
of listeners (Why is the speaker suddenly talking about the bell? The Kovalev’s case is
being investigated, what does the bell have to do with it?). The rhetorical goal has been
achieved, then the lawyer can speak about the merits of the case. The transition to the
essence of the defense is framed as an explanation of why the speaker began his speech
that way: the image of the bell from the legend helped him to show dissimilarity in the
vision, difference in the prosecutor’s and the defense lawyer’s understanding of “the
same facts, the same persons” (Kiselev, 1967:7-8).

A hyped up introduction can be an argument about the law, court, justice, as, for
example, in the Sergachev case (Kiselev, 1967:197-198). Why these arguments are all
about becomes clear at the end: “The court today has to answer the question: what kind
of person is Viktor Sergachev, what is his true essence?” (Kiselev, 1967:197-198). And
the listeners understand that the defense in this case is built on the description of the
defendant's personality, and a fair verdict in the case can be rendered only when a “true
and complete assessment” of the person who found himself in the dock is given.

In Kiselev’s speeches we also find successful examples of unexpected introductions.
Thus, the speech in Pulikov case begins with the expression of emotions aroused by the
applause in the courtroom after the prosecutor’s words that demanded “an extremely
severe punishment” for the defendant (Kiselev, 1967:144—145). The defense lawyer
claims that he has no right to “ignore the applause” which testifies to the hasty
conclusions and excessive vehemence of the audience. He understands the feelings
toward the defendant, but he also understands the danger inherent in the excessive
emotionality of the audience “for Pulikov’s fate and for the cause of justice!” (Kiselev,
1967:144—145. The speaker seeks to convey the idea to the court audience that a fair
sentence can only be imposed on the basis of a comprehensive examination of the case.
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The beginning of the speech in the Bugrov case is also unexpected. The defense
counsel begins his statement by expressing his opinion concerning the behavior of the
teenage defendants in court. Grief, bewilderment and indignation of all those present in
the courtroom is caused by the behavior of the defendants, who do not repent of what
they have done, but feel like heroes worthy of admiration: “It would have been natural to
expect that teenage defendants would feel both shame and embarrassment. But instead,
they began to pose and show off, portraying themselves, albeit clumsily, but diligently,
the fearless “knights of fortune” (Kiselev, 1967:89). Here the speaker expresses his
attitude to the situation and at the same time, the opinion of the majority of those present
in the courtroom, thus uniting himself with the audience, demonstrating the commonality
of views.

In five of the thirteen speeches we analyzed, Ya.S. Kiselev used a hyped up or
unexpected beginning. Therefore, it is possible to assume that the degree of expediency
of using such types of introductions is quite high.

Uncontrived or intrinsic introductions are no less interesting in Kiselev’s speeches.
They vary greatly in content, which is dictated by the goal and tasks set up by the defense
lawyer in a particular trial. In one case, Ya.S. Kiselev begins his opening address by
drawing attention to the peculiarities of the case (in the Kudryavtseva case) (Kiselev,
1967:31-45); in another case he starts with an appeal to the prosecutor’s speech,
analyzing certain provisions of the indictment, pointing out inaccuracy, contradictory or
erroneous statements of the prosecutor (the Lansky case) (Kiselev, 1967:61-76); still
another address commences with an appeal to the indictment, analysis of its main points
(the Ivolgin case) (Kiselev, 1967:165-183); in one of the cases he resorts to
contradictions in assessing the defendant’s personality and behavior discovered during
the trial (the Danilova case) (Kiselev, 1967:77-88). At the beginning of each speech, the
defense lawyer either openly expresses the idea of the public significance of a fair judicial
decision, the responsibility of judges dealing with issues of human destiny or leads the
listeners to this idea.

The main part of the defense statement

There are clear recommendations regarding the compositional components of the
main part of the accusatory speech. As it is known, the following micro themes should
be fully presented in the judicial accusatory speech: a statement of the actual facts and
circumstances of the crime (the statement of case or the pleaded case); analysis and
evaluation of the gathered evidence; characteristics of the defendant’s and victim’s
personality; substantiation of crime qualification; consideration on the measure of
punishment; consideration of issues related to compensation for the material damage
caused by the crime; analysis of the causes and conditions that contributed to the
commission of the crime. The order in which these issues are presented in a particular
accusatory speech depends both on the specifics of the case and on the individual
preferences of the speaker.

Which micro themes and to what extent the defense speech will be covered are
determined, first of all, by the prosecution’s position and, accordingly, by the content of
the accusatory speech. If the defense lawyer does not agree with how this or that micro
theme was presented in the accusatory speech, then, this micro theme or part of it (the
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one that raises objections to the defense) will be voiced in the defense statement in a
different (correct from the defense position) perspective. The micro themes of the defense
speech are also determined by the chosen line of defense. If, for example, the defense is
based on characteristics of defendant, identification of mitigating circumstances that the
defense counsel traces in his biography, then those characteristics will be presented in
full. If mitigating circumstances are found in the behavior of the defendant at the time of
committing criminal acts, either immediately after the commission of the crime, or just
before the crime, the defense counsel will pay special attention to the background of the
case, etc.

Theorists and practitioners of judicial eloquence have also suggested
recommendations on the structure of the defense speech. As a rule, the following list of
micro themes is offered: “analysis of the factual circumstances of the case; analysis of
the personal features of the defendant; analysis of the motives for committing the act by
the defendant” (Enikeev, 2005).

A clear structure of the main part is visible in each Kiselev’s speech. As an example,
let us refer to his speech in the case of grand larceny (the Gerkin case) (Kiselev,
1967:124-143).

The main part begins with the analysis of the accusatory speech. The defense
counsel prefaces his objections to the prosecution by presenting all the arguments made
in the accusatory speech. “I will try to present them in the most concentrated <...> form”
(Kiselev, 1967:125), the counsel explains his actions. Further, he analyzes each of the
prosecution’s arguments and refutes them using formal logic, investigation materials and
the indictment, testimony of other defendants, and procedural violations discovered by
the defense. Successively refuting the provisions of the prosecution, the defense lawyer
gradually convinces the audience that Gerkin’s guilt has not been proven. However, the
counsel does not stop there, he then proves Gerkin’s innocence. Once again, he is
debating with the prosecutor, examines the same arguments from different sides but
viewed in a different light, from a different angle. They either become the argument of
the defense, or their inconsistency is revealed.

Thus, throughout the entire speech, Ya.S. Kiselev polemizes with the prosecutor,
one by one breaks down the arguments of the procedural opponent, examines all the
arguments in the case files, and gives them his assessment. The counsel does not miss a
single, even the smallest remark of the prosecution. Thus, “Comrade prosecutor resorted
to an argument that was somewhat unexpected: Gerkin, he assured, made a repulsive
impression, he showed disrespect for the court, he behaved inappropriately, he smiled
playfully” (Kiselev, 1967:141). The counsel also comments on this argument of the
prosecutor, and the audience understands that such a strange premise only emphasizes
that the prosecution failed to find the necessary amount of evidence to prove
Gerkin’s guilt.

Only two micro themes are presented in the main part of this speech: analysis and
evaluation of the accusatory speech and analysis and evaluation of the evidence collected
in the case. There is no characterization of the defendant’s personality here. Only at the
very end of the main part, commenting on the last argument of the prosecution, a very
strange premise, the counsel gives some details of Gerkin’s biography. In this case, the
characterization of the defendant’s personality was not needed to create a convincing
defense statement. It is known that Gerkin’s defense was effective enough: Gerkin was
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in the dock on charges that he, together with the chief accountant of the plant, was the
organizer of the theft but the court found Gerkin guilty of embezzlement of the amount
significantly less than indicated in the indictment (Kiselev, 1967:124).

However, the circumstances of the case may be such that the psychological profile
of the defendant and some other participants in the offence will play a key role in
constructing defense. In this regard, Kiselev’ speech in the Kovalev case is very
indicative (Kiselev, 1967:7-30).

The main part of this speech also begins with the analysis and evaluation of the
prosecutor’s speech. The assessment of the accusatory speech lies in the fact that Ya.S.
Kiselev notes with regret the skillful attempts of the prosecution to pass off an assumption
as a fact, to distort the facts, to turn a psychologically complex case into a simple one, to
give an unreliable characteristic of the defendant, “describing him in the darkest colors”
(Kiselev, 1967:9). Further, the provisions of the prosecution are analyzed and refuted. In
fact, much attention is paid to refuting the prosecutor's claim that Kovalev drove his first
wife, Vera Chernova, to suicide. Here, the counsel points out the contradictions in the
words of the prosecutor based on careful examination of all the letters of Vera Chernova
available in the case while the prosecutor chose only some letters and some excerpts from
those letters consistent with the position of the prosecution. Ya.S. Kiselev convincingly
proves Kovalev’s innocence in Chernova’s death.

After that, the defense lawyer proceeds to substantiate his position in this case, i.e.,
to prove Kovalev’s innocence in the death of Nina Kovaleva, explaining that to do so it
is necessary to analyze the characters traits of the three participants in the drama —
Kovalev, his wife Nina Kovaleva and her sister Evgenia Barmina.

The lawyer gives psychological characteristics of these persons, psychological
analysis of their relationships and their behavior. He carefully analyzes the events that
happened a long time ago, but which, in fact, became the starting point of the tragedy
that happened. The analysis of the relationships of the actors of the drama, their actions
in various life situations is closely intertwined with the statement of the actual
circumstances of the case. But even in the presentation of the case, the main thing is still
to consider the behavior of the participants in the tragedy. At the same time, Ya.S. Kiselev
is constantly returning to the accusatory speech, constantly polemizes with the prosecutor
and argues his position.

Thus, the main part of the speech in the Kovalev case includes the following micro
themes: analysis and assessment of the accusatory speech; analysis and assessment of the
evidence collected in the case; description of the defendant's personality, as well as
characteristics of other participants in the offence; and statement of the factual
circumstances of the case.

The description of the personality of the defendant and other participants is given in
full when considering cases of murder, suicide, when it is important to understand the
characteristics of each participant in the crime, their behavior and relationships, when
“love and hate, revenge and forgiveness, envy and generosity are entwined in the most
intricate knot” (Kiselev, 1967:9), when the court must investigate a difficult life situation
not well understood by the participants themselves.

In cases related to economic activity (embezzlement at work, budget overruns, a
bribe-taking by an official, etc.), the defendant is usually characterized very briefly,
casually; the refutation of the prosecution’s position comes to the fore. One may argue
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that in his speech in the Ivolgin case (bribe-taking by an official), Kiselev attaches
particular importance to the personal characteristic of Ivolgin and Gorsky (Kiselev,
1967:165-183).

The specifics of this case are such that Ivolgin was accused of taking a bribe by one
person, Gorsky witnessed. In fact, there are two opposing witnesses: in support of his
testimony, Gorsky brings certain evidence against Ivolgin, while Ivolgin denies his guilt.
The defense counsel breaks down Gorsky’s evidence, proves Ivolgin’s innocence and at
the same time proves the commission of the crime by Gorsky. And to top off the
argument, he suggests considering the biography of Ivolgin and Gorsky, comparing their
characters and thus puts an end to the question of Ivolgin’s guilt/innocence. This is
confirmed by the counsel’s words, concluding the characteristics: “Here they are next to
each other: Ivolgin and Gorsky. And even if there was no evidence to refute Gorsky’s
testimony, it would still be impossible to put the fate, life and good name of Oleg
Sergeyevich Ivolgin in dependence on what the “master of coordination” would say
(Kiselev, 1967:183).

It should be noted that the dominant role of a single micro theme is clearly visible
in each of Kiselev’s speech. The line of defense passes through this main micro theme,
and all the others are subordinated to it, woven into it. Thus, in the speech in the Gerkin
case, the main micro theme is the analysis and evaluation of the accusatory speech but in
the speech in the Kovalev case — the characteristics of the actors of the drama.

In each case, the choice of the main micro theme is conditioned by the circumstances
of the case, the positions of the prosecution and the defense. For example, in the speech in
the Kudryavtseva case, the micro theme “statement of the factual circumstances” appears
to be dominant. This is conditioned by the goal of the defense — to prove that the murder
was committed by Kudryavtseva in a state of sudden strong mental agitation (Kiselev,
1967: 44).

The lawyer explores the development of relations between Irina Kudryavtseva and
Vladimir Kudryavtsev from the moment of their acquaintance until the tragedy. Kiselev
convincingly shows how gradually over several years of their relationship resentments
accumulated, which “finally became so painful that a grain was enough for Kudryavtseva
not to endure” (Kiselev, 1967:44). The speaker rightly points out that, taken in isolation
from the past, Kudryavtsev’s remark “Please remember, you are not alone here”, could
not have caused an explosion (Kiselev, 1967:44). Stating all the factual circumstances of
the case, analyzing them, Kiselev leads the audience to understanding why Kudryavtsev’s
simple remark led to the tragedy, caused an irresistible desire for revenge. And under the
influence of overwhelming feelings, the defendant committed a crime.

Based on the analysis of the thirteen defense speeches of Ya.S. Kiselev, we can say
that the mandatory micro theme of the main part of the defense statement in criminal
cases is the analysis and evaluation of the accusatory speech, often together with the
analysis of the indictment. It is with this micro theme that the main part of the defense
counsel’s speech should begin. This is indisputable since the defense counsel and the
prosecutor are in a state of controversy in the trial. Speaking after the prosecutor, the
defense counsel should respond, express his/her objections, refute the charges. If the
defense lawyer ignores the accusatory speech, it will turn out that he/she agrees with the
arguments of the prosecution. Then, what kind of defense can we talk about? The analysis
and evaluation of the accusatory speech is an essential element of the defense. We are
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not communicating anything new by saying that the defense counsel must necessarily
refute the arguments of the prosecution (rhetorical manuals define this micro theme as an
obligatory structural element of defense statement since antiquity). However, we
consider it necessary to emphasize the micro theme place, its scope and relation to other
issues of the main part.

Another mandatory micro theme of the main part of the defense speech is the
analysis and evaluation of evidence gathered in the case. The evidence available in the
case file is analyzed and evaluated both during rebuttal of prosecution arguments and
during the argumentation of the defense position.

Other micro themes involve description of the defendant’s personality (other
participants in the crime), statement of actual circumstances of the case, and
substantiating of crime qualification. They may be actualized or not actualized in the
defense speech, depending on the circumstances of the case, the content of the accusatory
speech (on the arguments of the prosecution), and the line of defense chosen by the
lawyer.

The final part of the defense statement

The conclusion of Kiselev’s speeches is usually short in length. Necessarily, in the
final part, the position of the defense in the case is clearly formulated once again. At the
end of each speech, the speaker appeals to the court with a request for leniency, credence
to the defendant and, accordingly, a milder punishment, or acquittal. Often there is a so-
called pathetic moment: the speaker usually brings an argument in order to evoke
sympathy, compassion for the defendant or for his family, or respect and trust in the
defendant, as, for example, in the speech in the Danilova case: “The happy Danilovs
family has become unhappy. <...> But, broken by grief, all members have the right to
look people straight in the eye, they have done nothing to disgrace them” (Kiselev,
1967:88).

In the final part, the speaker also finds room for high assessment of the court and
their work: “judicial thought, inquisitive, not knowing calm” (Kiselev, 1967:142—143);
“deciding the fate of a person, the court acts especially cautiously and vigilantly”
(Kiselev, 1967:30).

A characteristic feature of the final part of Kiselev’s speeches should also be noted:
the defense counsel conducts educational work with all those present in the courtroom;
he speaks of the social significance of fair punishment, gives a moral assessment of the
behavior of the defendant, victim and other persons who happened to be involved in the
offence. That is what Kiselev says about the inevitability of punishment for an illegal act:
“Every honest citizen should be sure that <...> the investigation and the court will stand
up for an honest person, and the slanderer will be exposed” (Kiselev, 1967:183); about
the importance of punishment: “A criminal spared from legal responsibility is a threat to
society” (Kiselev, 1967:212); about the painful repentance concerning the committed
wrong: “Judgment over oneself is a difficult and necessary thing. Very necessary. And
for Kudryavtseva, this trial will not end soon. The longer it goes on, the more she will
realize with a truly merciless clarity <...> how monstrously she has resolved this dispute”
(Kiselev, 1967:45); about self-exactingness and responsibility for his/her family and their
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children’s future: “you need to be exacting to yourself, <...> you need to overcome petty
resentment in yourself, <...> unworthy ways and methods of strengthening the family
cannot give good results” (Kiselev, 1967:195).

Practical recommendations for the construction of a judicial defense statement

This research allows to formulate some recommendations that may be useful to
defense lawyers.

The preparation of a defense statement is carried out in two main stages. The first
stage is pre-trial, when the lawyer studies the case materials and communicates with the
defendant; as a result, he forms his position on the case and develops a line of defense.
Most of the work on the speech is carried out at this stage. Here, the creation of a court
pleading is carried out in the main volume. Within this stage, the composition of speech
is also thought over: the micro themes that will be actualized in the main part of the
speech, their arrangement, as well as the compositional elements of introduction and
conclusion are determined, since the construction of statement is maximally conditioned
by its content and the speaker’s target goal.

The second stage covers the work of the defense counsel on the speech during the
court session, when the judge conducts his own investigation of the case, and the
prosecutor sets out the position of the prosecution in court pleadings. Here, the lawyer
closely monitors the progress of the judicial investigation, takes part in interrogations
conducted by the judge, attentively listens to the prosecutor’s speech, notes down the
mood of the audience, their attitude to the defendant, to the crime committed, to the
behavior of the defendant at the time of the commission of the criminal act and after it,
as well as in the court session. Based on all he has seen and heard, the lawyer finalizes
his speech — determines the line of defense, the micro themes of the main part of the
speech and their arrangement, develops and includes an analysis and evaluation of the
accusatory speech (and the indictment if necessary), defines and develops the type of
introduction.

The content of the introduction is set by the tasks and goals of the defense counsel
in a particular trial, which, in turn, is conditioned by the materials of the case being heard.
The specifics of the case, contradictions discovered during the trial in the assessment of
the defendant, in the testimony of the participants in the case, etc. may be indicated.
Effective, in our opinion, is the idea concerning the public significance of a fair judicial
decision and the responsibility of judges. At the same time, the position of the defense
must be clearly expressed in this part of the statement.

At the first stage of speech preparation, an intrinsic introduction should be thought
over. The expediency of another introduction will be revealed at the second stage. If the
situation of the trial (the mood of the audience, the degree of impact of the accusatory
speech) is such that it is necessary to quickly switch the attention, make the audience
forget about fatigue, about the impression from what they have just heard, a figurative
and/or unexpected type of introduction should be used.

The defense counsel should begin the main part of his statement with the analysis
and evaluation of the accusatory speech. This is a mandatory micro theme: its absence
signifies that the counsel agrees with the position of the prosecution. During the analysis
and evaluation of the accusatory speech, the lawyer should refer to those micro themes
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or parts whose representation raises objections. Only after a consistent analysis and
rebuttal of the prosecution’s arguments he can proceed to the defense’s position.

Another mandatory micro theme of each defense speech is the analysis and
evaluation of the evidence collected in the case. This micro theme permeates the main
part of the speech: the evidence available in the case is analyzed and evaluated both in
the process of refuting the accusatory argument and during substantiation of the defense
position.

It is also necessary to determine the main micro theme through which the protection
line will run. Other issues, important for proving the lawyer’s position should be closely
related to the main one: they can be included in the main one, disclosed within it, intwined
with it, etc.

The composition of the micro themes of the main part of the defense speech, except
for the mandatory ones, is conditioned by the circumstances of the case under
consideration, arguments of the prosecution and the chosen line of defense. Thus, when
considering cases of murder, suicide, etc., when it is important to understand the
relationships of people, their passions, which feelings, actions, words brought one person
to the dock and the other turned into a victim of a crime, it is essential to build a defense
on the psychological characteristics of the actors of the judicial case. This issue will play
a dominant role. It will also be important in this case to present the factual circumstances
of the case, which will help to analyze and evaluate the specific actions of each of the
participants in the tragedy as well as to understand why this tragedy was inevitable.

In cases involving various financial frauds, bribery, etc., special attention should be
paid to refuting the position of the prosecution, as well as analyzing and evaluating the
evidence gathered in the case. The circumstances of the case will prompt what other
micro themes will be necessary in each particular case: a statement of the factual
circumstances of the case, psychological profile of the defendant and other participants
in the criminal act, or some others.

The conclusion should be laconic. It must contain a clearly formulated defense
position. Proceeding from the fact that the conclusion is the last opportunity to influence
the audience, it is advisable to present here an argument in order to cause sympathy,
compassion or trust for the defendant. It would also be appropriate to appeal to the court
to acquit the defendant or impose a more lenient punishment.

Conclusion

The analysis allows to draw some conclusions concerning the compositional
features of the court speeches of the famous lawyer Ya.S. Kiselev.

In a defense statement, both an intrinsic or hype up/figurative introduction are
appropriate. The choice of the type of introduction is conditioned by the degree of
readiness of the audience to perceive the address of the defense lawyer. Kiselev’s
speeches represent various methods of opening defense speeches, but they have
something in common: they always clearly communicate the counsel’s position, the line
of defense and the conflict the judicial speech is based on.

Mandatory micro topics of the main part of Kiselev’s defense speeches are analysis
and evaluation of the accusatory speech, analysis and evaluation of the factual evidence
collected in the case. They may involve the description of the defendant’s personality
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(other participants in the offence), statement of the factual circumstances of the case
and/or substantiation of crime qualification depending on the circumstances of the case,
content of the accusatory speech (arguments of the prosecution), and/or defense line
chosen by the speaker.

As for the sequence of micro themes, Kiselev begins the main part of each speech
with the analysis and evaluation of the accusatory speech, followed by the dominant
micro topic, and all other issues are woven into the main one.

The following structural elements can be distinguished in the final part of Kiselev’s
statements: an address to court (Fellow judges!), a clearly formulated position of the
defense in the case, a pathetic part, an educational part, an appeal to the court with a
request for leniency or acquittal of the defendant.

The analysis has shown that the construction of the defense speech is determined by
the circumstances of the case, the position of the prosecution, and the chosen line of
defense, i.e., it is conditioned by the substantive material that needs to be presented, as
well as specifics of the audience.

There are often similar cases in court; similar crimes are dealt with. Therefore,
modern counsels may use the structure of effective defense statement by Ya.S. Kiselev
as an example or as a ready-made scheme for constructing a successful performance on
similar cases. However, it should be borne in mind that simply transferring the
compositional scheme of an effective speech into a new speech does not guarantee
success. There is another, perhaps the most important factor in creating a successful
speech — the personality of the orator, i.e., his/her moral qualities, erudition, and
communication skills.

Thus, the creation of a defense (as well as any public) speech is a creative process.
A well-thought-out composition promotes efficiency of the performance in combination
with the psychological and logical components and oratorical skills of the defense
counsel.
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