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Abstract. The article studies the issues of digital interaction between the court and the notary in
the out of court conciliation procedures, which allows establishing new forms of protection of rights and
legitimate interests of citizens and legal entities in resolving civil disputes. The author analyzes the
possibilities of digital justice and derives the criteria for interaction between the notaries and the court
when using mediation agreements concluded in a notarial form. The current state of the human rights
activities of the electronic notary in certification of distance mediation agreements has been studied. The
purpose of the article is to form an idea of new possibilities of the notary for notarizing remote mediation
agreements and forming a promising platform for digital interaction between the notaries and the court,
based on the analysis of legal acts and scientific sources. Among the methods applied are comparative
legal, description, interpretation, and theoretical methods of formal and dialectical logic. Private-
scientific methods including legal-dogmatic, and the method of interpreting legal norms were also used.
The study showed that the remote execution of mediation agreements that have the status of enforcement
documents, in the context of the increasing influence of digital technologies on the human rights activities
of the court and notaries, is gaining importance in protecting the rights of subjects of economic relations,
which provides an opportunity to reduce the burden on the court and save costly resources to reach
consensus in a legal conflict for shorter time.
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Hay4dyHaga cTaTbs

Ponb uncppoBmsauum Bo B3ammoaencTBmum cyaebHbIX
M HOTapuarnbHbIX OPraHoB
B NPUMEHEeHUN NpMMUpPUTESbHbIX Npouenyp

A.B. Bernuenl<

Poccuiickuii yHUBepCcUTET MpyKOBI HAPOAOB, 2. Mockasa, Poccuiickas Dedepayus
P<begichev100@mail.ru

AnHoTauus. VMccnenoBan nopaaok nudpoBoro B3auMOJISHCTBUS Cyla U HOTapuara B BOIIPOcax
IIPUMEHEHUS BHECYJeOHbBIX TPUMHUPHUTEIBHBIX POLENYP B IIEPHUOJ] BCEOOIIEel IUIKUTAIN3ALNT MEKBe-
JIOMCTBEHHOT'O B3aUMOJICHCTBHSI, TO3BOJISIONICH YCTAHOBUTH HOBBIC (POPMBI 3aIIUTHI IPaB M 3aKOHHBIX
WHTEPECOB IPAXKIAH U IOPUANIECKHX JIAI] IPH Pa3pelIeHHH IPpaskIaHCKO-IIPABOBBIX CIIOPOB. ABTOP IIPO-
BOJIUT aHAJIHM3 BO3MOXKHOCTEH LU(POBOTO MPABOCYAUS U BHIBOAUT KPUTEPUU B3aUMOJICHCTBHS OPraHOB
HOTapuaTa ¥ CyAa NPH HCIONb30BaHHHM MEIMATHBHBIX COTJIAIICHWH, 3aKIIOUYEHHBIX B HOTapHaJbHOU
dopme. M3ydeHO COBpEMEHHOE COCTOSIHUSI IPAaBO3AIUTHOMN JIEITEIbHOCTH IEKTPOHHOI0 HOTapHaTa 1o
YIOCTOBEPEHUIO AMCTAHIIMOHHBIX MEIUATUBHBIX COTJIAlIeHUH. [[ens: chOPMUPOBATH MPEICTABICHUE O
HOBBIX BO3MOKHOCTSIX HOTapHaTa M0 HOTapHAJIbHOMY yIOCTOBEPEHHUIO TUCTAHIIMOHHBIX MEANATHBHBIX
cornanieHui 1 GopMHPOBAHUIO MIEPCIIEKTUBHON TIAaTHOPMEI HUPPOBOTO B3aNMOAEHCTBHUS OPraHOB HO-
Tapuata W Cy/a, OCHOBAHHBIX Ha aHAJIM3¢ HOPMATHBHO-NPABOBBIX aKTOB M HAYYHBIX HCTOYHUKOB.
Memoovi: cpaBHUTEIFHO-IIPABOBOM, OITMCAHMsI, HHTEPIPETAINN; TEOPETUIECKHE METOIBI (POPMAaTBEHOMN
U JUaJIeKTUYECKOH JIOTUKHU. [IpUMEHsIIMCh TaKkKe YaCTHO-HAYYHbIE METOBI: FOPHINKO-I0TMaTHYECKUN
W METOJ TOJKOBAHHUS IPaBOBBIX HOPM. Peszyavmamui. IIpoBefeHHOE HCCIENOBaHHE IMOKA3ano, YTO
JTUCTAHIIMOHHOE COBEPILIEHHE MEJIUATHBHBIX COTJIAIICHHH, UMEIOLIUX CHITY UCTIOIHUTEIBHBIX JTOKYMEH-
TOB, B YCJIOBHSIX YBETHUHMBAIOIIETOCS BIMSHUS HU(PPOBBIX TEXHOJOTHH Ha MPABO3ALIUTHYIO JESTEINb-
HOCTh CyJia ¥ HOTapHara, IpuoOpeTaeT Ba)KHOE 3HAYCHUE B BOIPOCAX 3aIUTHI PaB CyOBEKTOB SKOHO-
MHYECKAX OTHOIICHUH, MPEeNOCTaBIIONIee BO3ZMOXKHOCTh CHIDKEHHS HAarpy3KH Ha CyI W 3KOHOMHIO
3aTPaTHBIX PECYPCOB JUI CKOPEHIIEero TOCTHKEHHs KOHCEHCYCa B IIPAaBOBOM KOH(IIHKTE.

KnaroueBble ciioBa: oHNIAiH npaBocyaue, HHGOPMAIIMOHHBIE TEXHOJIIOTHU, HOTaApHaT, MEHATHB-
HOE COTJIAIlIeHUEe, AUCTAaHIMOHHOE yJOCTOBEPEHHE CIIENIOK

KoHdaukT nHTEpecoB. ABTOp 3asBIIsieT 00 OTCYTCTBUU KOH(IIMKTA HHTEPECOB.

HNudopmanus o puHancupoBanuu. VcciieoBanue BBITIOIHEHO NPU (HUHAHCOBOH MOJICPIKKE
I'panra [Ipesunenra PO Ne HII-3270.2022.2 «OBonronus Win peBONIOUUS IPAXIAHCKOTO CYIOIPOU3-
BOJICTBA: IU(POBU3ALNUS Yepe3 IPU3MY HCKYCCTBEHHOTO HHTEIIEKTa.

Jlama nocmynnenus 6 pedaxyuio: 26 gespans 2022 e.
Jlama npunsmus x neuamu: 15 anpens 2022 e.
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Introduction

Modern means of digitalization make it easier for citizens and legal entities
to use communicative modes of interaction. To gain an evidentiary form of such
activities, the participants in civil turnover must rely on the norms of procedural
legislation. Moreover, in order to enhance the stability of economic activity, they
must rely on legal guarantees that ensure their right to protection, regardless of the
type of presented evidence, and the ways of its collecting and recording.

Reforming modern justice seeks to encourage conflict participants to resolve
disputes out of court through conciliation procedures (Rusakova & Frolova, 2022).
The notarial procedure for certifying a mediation agreement is the most convenient
way to resolve the conflict through mutually beneficial negotiations.

According to the “UNCITRAL Commentary on Mediation (2021)” prepared
by the UN Commission on International Trade Law, mediation is an effective and
cost-effective mechanism in resolving various civil law conflicts. With its help, the
parties can not only prevent an impending conflict and resolve it through
negotiations, taking into account the interests of all the parties involved, but also
prevent the situation where only one side in the dispute remains the winner. The
mediation procedure provides the parties to the dispute with significant advantages:
reduction of transaction costs in the implementation of international contracts and
the total number of cases where a conflict can result in the business contacts default.
Moreover, “in the case of successful mediation, the parties often move from an
adversarial approach (“one side against the other”) to a solution-oriented approach
(“both sides against the problem”™)”!.

It is well known that mediation, unlike litigation, requires much less time and
financial costs (Rusakova, Frolova & Inshakova, 2021). Moreover, it is the
contractual procedure for resolving the dispute that is most consistent with the
principles of justice. Thus, having come to an agreement on various issues of mutual
activity, the subjects of economic relations can also form a new basis for further
business relations, which will positively affect the continuity and
interconnectedness of all economic processes in society (Inshakova, Frolova,
Rusakova & Kovalev, 2020).

In this article, we will look at the impact of digital technologies on the process
of administering justice and identify the limits of the online justice implementation.
We will also analyze the current state of the out of court form of the civil rights
protection and possibility of a notarial procedure to remotely certify mediation

T UNCITRAL Commentary on Mediation (2021). Available at: https://uncitral.un.org/sites/uncitral.un.org/
files/media-documents/uncitral/ru/21-07073 _uncitral mediation notes ru.pdf [Accessed 29th January 2022].
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agreements. Moreover, we will define the forms of relations between judicial and
notary bodies in the context of digital interaction and identify promising
opportunities of information technologies for their further development.

Limits of Digital Justice Transformation

In the new conditions of the post-industrial era development, the issue of trust
in the judiciary remains in the state bodies’ focus of attention. Despite the measures
taken and the ongoing reform of the entire law enforcement system, the demand for
judicial protection is not decreasing.

The topic of legal proceedings digitalization, raised in practical and scientific
circles, is associated with the possibility of simplifying the decision-making
procedure and providing unhindered access to legal methods for resolving conflicts
to subjects of civil circulation via electronic means of communication and data
processing. It is worth noting that these issues developed even before the pandemic
boom in the development of information technology.

At the same time, during the period of restrictive measures in the spring of
2020, when access to justice was limited, the key issue of direct participation of
citizens and legal entities in the trial as one of the guarantees of the judicial
protection availability became acute. The process of online presence of participants
in the trial has become a global trend. In some countries (China, Canada, Australia),
certain categories of cases take place entirely online. The possibility of remote
participation in the trial, which appeared in the domestic procedural legislation,
meets the modern demands of society.

At the same time, most of the discussions were focused rather on general
theoretical issues (the robot judge and the limits of artificial intelligence) than on
the implementation of practical procedural issues of the problem under discussion
(Branovitskiy & Yarkov, 2021). In Russian realities, it is still difficult to talk about
an all-encompassing process of online justice. At the same time, one must state the
irrefutable advantages of this procedure, primarily for the system of arbitration
courts. However, we should be very cautious with engaging artificial
intelligence in judicial decisions making. Scientists note that an important
aspect in solving the problem of relationship between the court and modern
technologies is that the widespread introduction of digital technologies into legal
proceedings cannot and should not affect the essence of judicial activity, where
decision making should be always associated with the judge. Artificial intelligence
is just a means in reaching justice; it only acts as an auxiliary tool (Branovitskiy &
Yarkov, 2021).

It seems that this approach is justified in its fundamental approach to human
psyche functioning. After all, the decision made by the court should not only be
legal and lawful, but also relate to issues of morality and justice. Therefore, the
main idea of e-justice should be built in the paradigm of “artificial intelligence —
a tool in decision-making of natural intelligence”. The final decision itself must be
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made by a person (the judge) and under his control. Of course, in cases
of “indisputable justice”, it is possible to allow full automation of decision-making
according to an understandable algorithm, but with a guarantee of the possibility of
an unimpeded and quick review of the decision. Robert Greene, in his fundamental
work on the nature of human psychology, noted that, given the complexity of all
the phenomena in the world, there are never straight-line solutions to the same
problems. It is impossible to build a diagram of a causal chain in advance and get a
100% result, taking into account all the possible consequences; this requires depth
of thought, ability to imagine a multi-step chain of change as many steps forward
as the mind can (Greene, 2018). Based on this, we believe that only the human
mind, capable of critically comprehending all the facts, is able to choose the most
correct decision in a particular case involving specific individuals, in order not only
to make a just decision, but also (to the greatest extent) contribute to establishing
confidence in the judicial system as a public authority based on the core
humanitarian principles.

Determining the boundaries of engaging artificial intelligence into legal
proceedings, one should make a note, which many scientists agree with — one
should not rely on information technology as a panacea for all diseases thus
entrusting it the solution of the national problem of maintaining law and order in
the society.

According to the opinion of the experts of the Center for the Development of
Modern Law published in the analytical report on the use of information
technologies in justice, the most promising areas for improving information
technologies in the Russian judicial system are associated with the development of
automation of legal proceedings. The authors of the report (Kashanin A.V.,
Kozyreva A.B., Kurnosova N.A., Malov D.V.) assert that informatization of the
judiciary due to introduction of modern digital technologies is the most effective
way to raise the level of accessibility and quality of justice in the world. The report
also notes that application of electronic services in administering justice can
significantly speed up the decision-making process and reduce legal costs
associated with the need for physical presence in the courtroom and involvement of
a qualified judicial representative (Kashanin, Kozyreva, Kurnosova & Malov,
2020). In view of the foregoing, one can partially agree with the authors of the
report that the progressive introduction of special automation mechanisms into the
judicial process when considering indisputable claims (using artificial intelligence
technologies) is a promising issue in Russian justice. The development of legal
proceedings in the era of digitalization should not be devoid of human participation,
especially at the stage of decision-making and its actual enforcement. It seems that
artificial intelligence, which offers the most promising directions for resolving a
particular dispute, should be transformed through the prism of human perception of
legal processes, taking into account the inner conviction of the judge in the
correctness of his decision. This humane goal cannot be ignored when discussing
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any doctrinal issues of implementing a digital decision-making algorithm in
procedural legislation.

Out of court protection of civil rights and information technology

Despite various efforts on the part of legislators and scientists aimed at
optimizing legal proceedings, legal regulation of conciliation procedures is
expanding in civil law. And this direction is considered the most promising. In fact,
the Federal Law No. 197-FZ of July 26, 2019 On Amendments to Certain
Legislative Acts of the Russian Federation supplemented the Civil Procedure Code
of the Russian Federation with a chapter providing for the use of conciliation
procedures at any stage of the judicial process in civil cases, as well as during
compulsory execution of a court decision. The law additionally provides for the
possibility of using conciliation procedures at the pre-trial stage of dispute
resolution, backing them up with a mechanism of enforcement. In accordance with
Part 5 of Art. 12 of the Federal Law No. 193-FZ of July 27, 2010 On Alternative
Procedure of Dispute Resolution with Participation of a Mediator (mediation
procedure), a mediation agreement reached by the parties as a result of an out of
court mediation procedure carried out without submitting a civil dispute to a court
or arbitration tribunal, if certified by a notary, has the force of an executive
document. Since October 25, 2019, the possibility of notarization of a mediation
agreement has been practically implemented by introducing a special article 59.1
of the Fundamentals of Legislation on Notaries and its compulsory execution in the
framework of enforcement proceedings (part 1 of article 12 of the Federal Law No.
229-FZ of October 2, 2007 On Enforcement Proceedings supplemented by
paragraph 3.1 that notarized mediation agreements or their notarized copies are
classified as executive documents). Thus, in terms of conciliation procedures, the
notary and the court enter into an interconnected process of protecting the rights of
participants in civil law relations.

One cannot by agree with the fact that the notary performs special law
enforcement functions in the field of protecting the rights and legitimate interests
of citizens and legal entities in regulating pre-trial conflicts; also, it actively
participates in their prevention. All this gives reason to say that notarial activity
helps to reduce the functional burden on the entire judicial system. In support of
this thesis, one can refer to a recent example of the work of notaries in difficult
conditions of restrictions due to the spread of the new COVID-19 infection. In
accordance with the information of the Federal Notary Chamber dated March 19,
2020 “On the Procedure for the Work of Notary Offices during the Period of
Restrictive Measures”, notaries in the Russian Federation continued to carry out
their activities in strict accordance with the requirements of state authorities of the
constituent entities of the Russian Federation.
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According to the President of the Federal Chamber of Notaries K.A. Korsik,
under these conditions, the notarial community was able to quickly organize its
work on notarial certification of transactions and legal facts. This was significantly
facilitated by the preliminary work on the transfer of a number of notarial acts to
digital format as part of the implementation of the national project “Digital
Economy”. According to statistics for 2020, notarial acts performed in digital
format have gained particular importance for the protection of the rights of
participants in civil law relations due to the potential of the “electronic notary”
(Korsik, 2020a).

Employment of the information space in notarial activities has become an
everyday necessity and is significantly useful not only for interdepartmental
exchange, but also for citizens and legal entities, especially in business.
The global trend of greater digital technologies’ role that help optimize notarial
activities is leading to greater load of electronic interaction (Frolova &
Ermakova, 2022).

It should be noted that in the course of its activities, the notary in Russia
performs a human rights function by creating qualified written evidence. As we
have already noted, the notary, being a non-judicial form of protection of civil rights
but legally protecting interests of citizens and legal entities, is also a body of
preventive justice. The function of the notary is to certify indisputable legal acts
and impartially advise persons involved in the performance of a notarial act in order
to prevent the adverse consequences resulting in a conflict situation. Thus, the
notary carries out activities aimed at preventing disputes (Begichev, 2015). In this
paper, we consistently continue to support the idea that the notary contributes to the
prevention of disputes by its activity, and in the event of a conflict situation,
notarized legal facts greatly facilitate administering justice (Begichev, Grebennikov
& Domanov, 2017).

The Ministry of Justice of the Russian Federation also declares the human
rights nature of the activities of the notary, emphasizing in its letter dated
13.08.2014 that the notary performs “public legal functions and is called upon to
ensure the protection of the rights and legitimate interests of citizens and legal
entities by performing the notarial actions provided for by legislative acts in the
name of the Russian Federation™?.

The essence of the human rights function of the notary is realized in direct
interaction with the courts. Notaries record indisputable evidence, which is
subsequently submitted to the court for consideration in a particular case. Thus, the
notary indirectly contributes to the lawful resolution of the dispute.

The notarial procedure for concluding mediation agreements can be attributed
to voluntary jurisdiction, the implementation of which contributes to the
maintenance of law and order without the involvement of the judiciary. The

2 Letter of the Ministry of Justice of Russia No. 16-71832 dated August 13, 2014 Clarifications on a Number
of Issues in the Field of Notaries. SPS “GARANT” Electronic resource. Available at: https://www.garant.ru/
products/ipo/prime/doc/70617602/ [Accessed 29th January 2022].
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preventive nature of the notarial procedure emphasizes the important function of
the notary to ensure the protection of the rights and legitimate interests of citizens
and legal entities on the basis established in Art. 153.1 of the Code of Civil
Procedure of the Russian Federation, the principles of voluntariness, cooperation,
equality, and confidentiality.

The procedure aimed at resolving a dispute with the participation of a
professional mediator is recognized in the world community as significantly
effective (Ermakova, Frolova & Sitkareva, 2020; Ermakova & Frolova, 2022).
At the same time, according to the Information on the practice of applying the
Federal Law No. 193-FZ of July 27, 2010 On Alternative Procedure of Dispute
Resolution with Participation of a Mediator (mediation procedure) for 2015 by
Russian courts, “the percentage of dispute resolution with participation of a
mediator still remains very low (0.007% and 0.01% of the total number of cases
heard by the courts of general jurisdiction in 2015 and 2014, respectively)’™.

One of the reasons for low popularity of out of court mediation agreements
during this period was the lack of legislative guarantees for enforcing such an
agreement. At present, as mentioned above, the legislator has amended this
provision; in this connection, there are grounds to hope for the rise in demand for a
notarial procedure to conclude mediation agreements. As President of the Federal
Notarial Chamber K.A. Korsik noted, “the focus of mediation on solving the acute
problem of high workload of courts, as well as on stimulating peaceful settlement
of conflicts in various spheres of Russian society speaks of its prospects and
relevance” (Korsik, 2020b). Thus, a mediation agreement certified by a notary
emphasizes the importance of the notarial procedure in preventive justice and
corresponds to the modern level of legal protection of participants in civil law
activities.

We would like to highlight the fact reflected in paragraph 2 of the mentioned
Information of the Supreme Court on practice of applying the legislation on
mediation that mediation agreements were not challenged in courts during the
period under review. This circumstance confirms the general conclusion about the
prospects of amicable settlement of disputes.

According to Art. 59.1 of the Fundamentals of the Russian Federation
Legislation on Notaries, the notary certifies the mediation agreement reached by
the parties in accordance with the agreement on conducting the mediation procedure
provided for by the Federal Law On Alternative Procedure of Dispute Resolution
with Participation of a Mediator (mediation procedure).

Scholars have long tended to adopt the foreign experience of the notarial
procedure for certifying mediation agreements due to a number of undeniable

3 Information on the Practice of Application by the Courts of the Federal Law No. 193-FZ of July 27, 2010 On
Alternative Procedure of Dispute Resolution with Participation of a Mediator (mediation procedure) for 2015,
approved by the Presidium of the Supreme Court of the Russian Federation on June 22, 2016. SPS “Consultant
Plus”. Electronic resource. Available at: http://www.consultant.ru/document/cons_doc LAW_200160/
[Accessed 29th January 2022].
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advantages. According to O.A. Ternova, such a procedure is first of all a more
efficient and least costly way to resolve conflicts; the special quasi-state status of a
notary ensures its independence in performing a notarial act, impartiality in relation
to the participants in conflict situation and confidentiality of the mediation
procedure; finally, the notarial form of a mediation agreement is a guarantee of
legal certainty for the parties to the conflict®.

Undoubtedly, these factors are a serious step towards stimulating citizens and
legal entities to resolve their disputes out of court. It seems that when reforming the
procedural legislation, these agreements should be given a prejudicial character and
equate mediation agreements approved by court and mediation agreements certified
by a notary. The current legislation on enforcement proceedings has actually put on
equal footing the enforcement power of both types of mediation agreements, which
is a very important step for the stability of civil circulation.

Digital technologies in mediation agreements certification

The active and widespread use of modern information technologies in the
activities of the notaries has been called “electronic notaries”. Enforcement of a
number of important amendments in the legislation on the implementation of
notarial activities in electronic form on December 29, 2020 has brought the notary
to a completely new level. Among them, is the remote certification of transactions,
i.e., certification without the joint presence of the parties at the same notary.
A mediation agreement certified by a notary can also be carried out remotely,
however it is subject to mandatory registration in a special register of “notarial
actions performed remotely, and transactions certified by two or more
notaries”, which is an integral part of the Unified Notary Information
System and is maintained in an electronic form (Article 34.2 of the Fundamentals
of the Legislation of the Russian Federation on Notaries — hereinafter the
Fundamentals).

The procedure for certifying a transaction involving two or more notaries is
disclosed in Art. 53.1 of the Fundamentals. This type of notarial action simplifies
receiving notarial services with the help of digital technologies, which is especially
convenient at a time when the parties, for various reasons, cannot come to the notary
to jointly participate in concluding a mediation agreement. I would like to
emphasize that this is especially relevant during the period of global
epidemiological catastrophes, such as the spread of the COVID-19 coronavirus
infection.

As a rule, the choice of notaries performing certification of a mediation
agreement is carried out directly by the participants of such a transaction.
It is important to note that according to Art. 59.1 of the Fundamentals,
a mediation agreement is subject to notarization only with the obligatory

4 Mediation agreement: how to resolve a controversial legal issue without a trial. Available at
https://tass.ru/obschestvo/7446699 [Accessed 29th of January 2022].
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participation of one or more mediators who carry out their activities
on a professional basis. Thus, the mediation agreement is signed by the
parties and the mediator or mediators participating in the conciliation
procedure. The competence of the notary includes checking the powers of the
mediator in accordance with the agreement on the mediation procedure and
mediator’s assurance about its compliance in accordance with the requirements of
the Federal Law on the Alternative Procedure for Settling Disputes with the
Participation of an Intermediary (Mediation Procedure), on the basis of which, the
notary indicates in the certification inscription that the powers of the mediator are
checked by him.

According to paragraph 39.1 of the Regulations on the Performance of
Notarial Acts by Notaries, which establishes the amount of information necessary
for a notary to perform notarial acts, and the method of fixing it”, the notary, when
certifying a mediation agreement, must establish the following additional
information necessary for the performance of a notarial act: (1) existence of an
agreement on the mediation procedure; (2) absence of a litigation on the date of
execution of mediation agreement (this issue is clarified by assurances of the
parties and the mediator); (3) presence of certain obligations whose failure to fulfil
led to concluding a mediation agreement (this requirement came into force on
December 10, 2021).

As notarial transactions using remote digital technologies is a novelty, it
seems necessary to give some clarifications on the procedure for remote
certification of a mediation agreement in accordance with the requirements
of Art. 53.1 of the Fundamentals of the legislation of the Russian Federation on
notaries. A mediation agreement, certified remotely, is made with the passage of a
five-step procedure in the following order:

1) “the notary creates a draft mediation agreement in electronic form using
the Unified Notary Information System,

2) a copy of the mediation agreement in electronic form is signed by each
party to the agreement, as well as by the mediator (one of the mediators) in the
presence of a notary with a simple electronic signature, as well as on paper and is
stored in the files of the notary's office,

3) The unified information system of the notary ensures the invariability of
the text of the mediation agreement in electronic form,

4) a copy of the mediation agreement in electronic form with certification
inscription is signed by the notaries who certified it with their qualified electronic
signatures and is stored in the Unified Notary Information System,

5) a certified mediation agreement is registered in the register of remotely
performed notarial acts and transactions certified by two or more notaries of the
Unified Notary Information System”.

According to Art. 53.1 of the Fundamentals, a mediation agreement certified
by two or more notaries in the specified order is considered an agreement concluded
in writing by drawing up one document signed by the parties.
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In accordance with the Procedure for the Interaction of Notaries with the
Unified Information System of the Notary when Certifying a Transaction by Two
or More Notaries, approved by order of the Russian Ministry of Justice No. 222
dated September 30, 2020, the Unified Information System of the notary provides
notaries participating in certifying a mediation agreement with access to electronic
service for preparing a transaction passport of the Unified Notary Information
System; the System provides information about notaries participating in
certification of a mediation agreement, persons who applied for a notarial action
and persons who took part in the notarial action, a unique identifier of the
transaction, the type and text of the transaction with an acknowledgment
inscription, the date and time of the transaction certification, as well as electronic
documents necessary for the transaction certification.

The generated transaction passport is signed with an enhanced qualified
electronic signature of each notary who is engaged in the mediation agreement
certification. By means of the Unified Information System of Notaries
including videoconferencing, interaction between the participants in the
transaction and notaries participating in the certification of the mediation agreement
is ensured.

Entries in the Unified Notary Information System are recorded in
Moscow time, indicating the date and time of signing by the last notary
participating in certifying the mediation agreement, an electronic document
containing the text of the transaction with an acknowledgment inscription and
signed by a simple electronic signature of each participant in the transaction
and the mediator. The same notary also makes an entry in the register confirming
the transaction.

After automatic confirmation of the registration of the mediation agreement
in the register of remote actions it is deemed completed. Subsequently, the certified
mediation agreement may be submitted to the court to confirm the circumstances
described in the agreement.

The presence of a notarized mediation agreement exempts the parties from
going to court to challenge the facts and circumstances recorded in the agreement
and allows to directly address the bailiff service for its enforcement. It should be
noted that the legislation of many European countries (Austria, Belgium, Germany,
France, Scotland, Morocco, the Netherlands, Switzerland) recognizes the executive
power of a notarial act. In these countries, in conciliation procedures, a notary may
act as a qualified intermediary without the obligatory participation of a mediator.
According to experts, the notary, thus, effectively replaces the courts in resolving
various issues, playing a significant role in administering preventive justice’. The
direct enforcement power of the mediation agreement can significantly reduce the

5 See: Benefits of Notarized Mediation Agreement Discussed at International Conference. Available at:
https://40.notariat.ru/ru-ru/news/preimushestva-notarialno-udostoverennogo-mediativnogo-soglasheniya-
obsudili-na-mezhdunarodnoj-konferencii [Accessed 29th January 2022].
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cost of additional recourse to the court in case of non-performance. This rule is
especially important in commercial conflicts®.

In addition to the above advantages, mediation agreements certified via
remote technologies make it possible to avoid unnecessary contacts between the
parties to the agreement due to their possible personal resentment in disputes related
to inheritance, as well as family disputes during divorce, determining the procedure
for raising children and/or dividing jointly acquired property.

Platform for electronic interaction between notaries,
judicial authorities and bailiffs

Currently, the possibility of electronic interaction between the notary and the
court, as well as with the bailiff service, is being discussed, and attempts are being
made to include notaries in the “Justice” State Automated System.

According to the information provided by the Judicial Department at the
Supreme Court of the Russian Federation, an agreement was concluded between the
Judicial Department and the Federal Notary Chamber giving rise to the
development of special software (Portal for Judges of the Unified Notary
Information System); with its help, when considering disputes over hereditary
property division, judges can directly receive information from notaries
about the inheritance case in the form of an electronic document. As a result of
introducing these innovations into practice, the Judicial Department expects that the
process of interaction between courts and notaries will be greatly simplified.
Moreover, electronic interaction optimizes the costs of notaries for paper
production of copies of the inheritance file. The service is not yet operating but the
work in this direction is under way. In accordance with the State Assignment of the
Federal State Budgetary Institution IAC of the Judicial Department for 2020 and
for the planning period of 2021 and 2022, a plan of practical measures to ensure
courts with access to electronic services and optimize notary activities has been
drafted’.

Also, the Federal Notarial Chamber and the Federal Bailiff Service signed an
Agreement on Information Exchange in Electronic Form (approved by the Federal
Bailiff Service of Russia, Federal Tax Service No. 0001/19/2853/01-01-2 on June
30, 2017)%, whose task is to improve the information interaction with data contained
in automated information systems in electronic form between the Federal Bailiff

¢See: Davydenko D. Enforcement of Mediation Agreements: What the New Legislation Brings to
Civil Circulation. Available at: https://zakon.ru/blog/2019/7/18/pridanie_mediativnym_soglasheniyam
ispolnitelnoj sily chto privnosit v_grazhdanskij oborot novoe zak (zata obpamenus: 19.01.2022).

7 See: The Judicial Department and the Federal Notary Chamber launch an online service for judges. Available
at: http://www.cdep.ru/index.php?id=104&item=5558 [Accessed 29th January 2022].

8 Agreement between the Federal Bailiff Service and the Federal Chamber of Notaries on information exchange
in electronic form, approved by the Federal Bailiff Service of Russia, FNP 30.06.2017 No. 0001/19/2853/01-01-
2). Available at: http://www.consultant.ru/document/cons_doc LAW 219643/ [Accessed 29th January 2022].
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Service of Russia and the FNP, which ensures a more efficient exercise of powers
assigned to them by the legislation of the Russian Federation.

Taking into account that “Justice” State Automated System is actively
developing in Russia, which allows interested persons to file an application
and a package of necessary documents with the court electronically, and to
monitor the state of the court case online, we can assert that in terms of procedural
interaction, a solid digital platform has been created to further improve the
electronic format for protecting the rights and legitimate interests of citizens and
legal entities.

Moreover, it should be noted that “Justice Online” super service is being
developed. As Chairman of the Supreme Court of the Russian Federation
V.M. Lebedev in his speech at a meeting of the chairmen of the supreme
courts of the SCO member states on September 24, 2021 noted, this platform will
allow the parties and interested persons of the trial to carry out remotely almost all
procedural actions, including filing an application and attachments to it to the
judicial authorities, payment of the state fee, familiarization with the digitized
materials of the case, participation in the court session via video conference and
obtaining a court order’.

It seems promising to include the bodies of notaries in this system in order to
facilitate the courts in obtaining the necessary information for trial and resolution
of the case.

The scientific society has long been discussing the possibility of mediation
procedure as a mandatory stage in the pre-trial dispute resolution procedure for
certain categories of cases; this will not only relieve the court, but also resolve the
dispute with respect to the psychological component of those involved. We do not
doubt about harmonious integration of the notary into the system of pre-trial
settlement of the dispute in case of positive resolution of this issue. The legal basis
for such interaction has already been created. The most important thing in this
interaction is that mediation agreement certification creates a notarial act that has
the power of an executive document. As the Constitutional Court of the Russian
Federation pointed out in Resolution No. 15-P dated 05.19.1998, the performance
of the notarial actions provided for by legislative acts on behalf of the Russian
Federation (Article 1 of the Fundamentals of the Legislation of the Russian
Federation on Notaries) “guarantees probative value and public recognition of
notarized documents”'’.

9 Official website of the Supreme Court of the Russian Federation: The head of the RF Armed Forces spoke
about the digital transformation of Russian justice. Available at: https://www.vsrf.ru/press_center/mass media/
30378/ [Accessed 29th January 2022].

10 Decree of the Constitutional Court of the Russian Federation No. 15-P of May 19, 1998 On the Case of
Checking the Constitutionality of Certain Provisions of Articles 2, 12, 17, 24 and 34 of the Fundamentals of
the Legislation of the Russian Federation on Notaries. Available at: http://www.consultant.ru/document/
cons_doc LAW 18805/ [Accessed 29th January 2022].
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Conclusion

The study showed that remote mediation agreements certification meets the
requirements of the national program Digital Economy of the Russian Federation
and is aimed at facilitating the protection of their rights and legitimate interests of
participants in civil circulation in modern environment of information technology
development.

It seems appropriate to once again emphasize the importance of a notarial act
for maintaining law and order, which in its purpose coincides with the activities of
the court: both the court decision and the mediation agreement certified by a notary
are binding on the persons concerned.

Based on the research, the author comes to the following conclusions:

1) information technologies in justice administration play an auxiliary role
and cannot resolve issues of morality and justice thus limiting the activities of the
court,

2) development of an out-of-court form of concluding mediation agreements
has come a long way from a simple written agreement with participation of
mediators to a notarized agreement, which has gained the force of an
executive document with the possibility of its remote certification and
transmission in digital format to the court and enforcement agencies (Court Bailiffs
Service),

3) there are several factors that contribute to the notarization of mediation
agreements using remote digital technologies, including: a) saving time
and money, b) possibility of avoiding a face-to-face meeting with the party to the
mediation agreement, c) mediation agreement transfer to the bailiff service in
electronic form,

4) in terms of conciliation procedures, the notary and the court enter into an
interconnected process of protecting the rights of participants in civil law relations.
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