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Abstract. Unlike other principles of criminal procedure (such as legality, presumption of
innocence, etc.), the principle of dispositivity (the principle of autonomy of the will of a participant in the
proceedings) does not have an independent legal formula, enshrined in a separate article in the current
criminal procedure legislation of Azerbaijan. In this regard, questions about the existence, concept,
content, individual elements, manifestations, and scope of the principle are becoming relevant and at the
same time highly disputable. The author aims to determine the essence of dispositivity, to consider its
individual manifestations, as well as to develop scientifically sound recommendations for optimizing the
application in practice of the norms of the Code of Criminal Procedure in regulating issues related to the
dispositive basis of the criminal process. The set goals predetermined solution for such basic issues as
study of the philosophical and legal concept of dispositivity; determination of determinants-
manifestations of dispositivity in criminal proceedings as a whole; recognition of dispositivity as one of
the autonomous principles of the modern criminal process of Azerbaijan. The study was conducted by
methods of dialectical cognition based on the principles of reflection, comprehensiveness, unity of
induction and deduction, determinism, contradiction, and unity of analysis and synthesis. The author has
studied and summarized a great deal of doctrinal material and jurisprudence, and some selected judicial
acts have been used as real models for casuistry of the issues addressed in the article. As a result of the
study, the author substantiates that, despite the absence of an independent article in the CPC on this
principle, dispositivity is an autonomous principle of criminal procedure, not covered by other principles;
on the contrary, it enters into various correlative relations with them. In other words, the Code of Criminal
Procedure does not provide a binding feature of the principle of criminal procedure. As the main
determinants of the principle under study, the author proposes to consider a system of procedural rights
of non-governmental participants in the proceedings that have the effect of initiating some kind of
proceedings, and the “consent of a participant” category, which is a mandatory condition in the procedural
decision-making mechanism of entities with power.
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AHHOTanus. B oTiM4mMe OT WHBIX NMPHUHIUIIOB YIOJIOBHOTO Mpolecca (TaKMX Kak 3aKOHHOCTb,
MPE3yMIIINS HeBUHOBHOCTH U T. 11.), IPUHIUI AUCTIO3UTHBHOCTH (IIPUHIUIT ABTOHOMHY BOJIH YIaCTHHUKA
CyJIOTIPOM3BOJICTBA) HE UMEET CAMOCTOSITEIBHY IO FOPHIMUECKYI0 (POPMYITy, 3aKPEIUICHHYIO B OTIIEILHOU
cTaTbe B JICHCTBYIOIIEM YTOJIOBHO-IIPOLIECCYaIbHOM 3aKOHO/aTeNnbCTBEe A3epOaiipkana. B aToii cBszn
CTaHOBATCS AKTYAJILHBIMU M B TO K€ BpeMsI ITMPOKO JHCKYCCHOHHBIMH BOIPOCHI O HAJMYHMH, OHSITHH,
COJIEpKaHUU, OT/ENBHBIX JJIEMEHTaX, MPOSBICHUAX U NpeAeax JaHHOTO MPUHIMIA. ABTOpP Ipecieio-
BaJI LIEJTH OTPENENTUTh CYIIHOCTh TUCIIO3UTHBHOCTH, PACCMOTPETH OTJEIIbHBIE €€ MPOSBICHNUS, a TAaKKe
pa3paboTarb Hay4yHO 000CHOBAaHHBIE PEKOMEHJIAIIMU 10 ONTHUMU3AIMH IPUMEHEHHUSI HAa PAKTUKE HOPM
VIIK B yacTH periaMeHTalry BOIPOCOB, KACAIOMIMXCS JUCIIO3UTHBHBIX OCHOB OCYIIECTBIICHUS yTOIOB-
Horo mnporecca. [ToctaBieHHble LeIH MPeJONpPeaeIHIN pellleHHe TAKMX OCHOBHBIX 3a/1a4, KaK UCCIIE/I0-
BaHKe Qrrocodcko-mpaBoBOil KOHLENIINH TUCIIO3UTHBHOCTH; ONpeeNieHne IeTePMUHAHTOB-TIPOSIBIIE-
HUI TUCIIO3UTHBHOCTH B YTOJIOBHOTO CYOIIPOM3BOJICTBE B IEJIOM; apIyMEHTAIUs IPU3HAHHS JUCIIO3H-
TUBHOCTH B KaUeCTBE OJHOTO M3 aBTOHOMHBIX IIPUHIIMIIOB COBPEMEHHOTO YTOJIOBHOTO IMporecca Asep-
GaiipkaHa. MccienoBanue mpoBeieHO METOIaMH IMAIEKTHYECKOTO MO3HAHUS, OCHOBAaHHBIMU HA MPUH-
[UIaX OTPAKEHHUs, BCECTOPOHHOCTH, €IMHCTBA HHAYKINN U JEeIyKIHH, IeTEPMHHN3MA, TIPOTHBOPEUHS,
€IMHCTBA aHalu3a U CHHTe3a. ABTOPOM ObUI M3ydeH U 0000LIeH 00nblIoi 00beM JOKTPUHAIBHOTO
MaTepuaia M CyAeOHOH NpPaKTHKH, a HEKOTOpble M30paHHbIC CyIeOHBIC aKThl OBUIM HMCHOJIB30BaHbBI
B Ka4eCTBE peajbHbIX MOJENeH s Ka3yHCTUKH pacCMaTpUBAEMbIX B CTaThe BONPOCOB. B pesynbrare
HCCIIEIOBaHUS aBTOPOM 0OOCHOBBIBAETCS BBIBOJ O TOM, 4TO, HecMOTpst Ha oTcyTcTBUe B YIIK camocro-
ATENILHOW CTAaThH, MOCBSIICHHON ATOMY MPUHIMITY, TUCIIO3UTUBHOCTD SIBJISICTCS aBTOHOMHBIM MTPUHIIH-
MOM YTOJIOBHOTO IPOIIECCAa, HE OXBATHIBAIOLIIMMCS WHBIMH HPUHIUIAMH, Ha000POT, BCTYIAIOLIHM
C HUMH B Pa3/IMuHbIE KOPPEIATUBHBIE CBsI3U. MIHBIMU clioBaMu, 3akperuieHHocTh B YIIK He paccmatpu-
BaeTCsl B KauecTBe 00513aTeNbHOrO MPU3HAKa MPHHIMIIA YTOJIOBHOIO Mpoliecca. B kauecTBe OCHOBHBIX
JIETEPMHHAHTOB UCCIIElyeMOT0 MPUHIIUIIA aBTOP NPE/JiaracT pacCMaTPUBATh: CUCTEMY MPOLIECCYATbHBIX
MpaB HEBJIACTHBIX YYACTHUKOB CYIONPOU3BOCTBA, UMEIOIINX (P GEKT HHULUHUPOBAHUS TOTO HIIH HHOTO
polia MPOM3BOJCTBA; KATETOPHUIO «COTJIACHE YYaCTHUKA», BBICTYMAIOLIETO B KaueCTBE 00S3aTElIbHOTO
YCIIOBUSI B MEXaHU3ME TPHHATHS MPOLECCYaTbHBIX PEIICHUH CyObeKTaMy, 00JIaIAIOIMH BIIACTHBIMH
MTOJTHOMOYHSIMH.

KnaioueBble cjioBa: yroJOBHBIA POIECC, NPUHINI, JUCIO3UTUBHOCTh, aBTOHOMHS BOJIH, TIPaBa,
KOppEJsIHs, 3aKOH, TEOPHsl, aHAITU3

KondaukT unrepecoB: ABTOp 3asBISET 00 OTCYTCTBUH KOH(DIMKTAa HHTEPECOB.
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Introduction

Each of the principles of the criminal process envisages a legal formula of an
idea, and this /egal formula becomes more precise when it is defined in the existing
law and can be expressed with a laconic name and sometimes even a word. However,
there are principles in the criminal procedure law that openly debate about how they
should be called and what provisions should be included in the legal formula, since the
existing criminal procedure legislation does not provide for independent articles
defining these principles. The principle of dispositivity in the criminal procedure is one
of these principles. The decision of the Plenum of the Constitutional Court of the
Republic of Azerbaijan On Interpretation of Articles 37.4, 39.1.9, 40.2 and 41.7 of the
Code of Criminal Procedure of the Republic of Azerbaijan dated July 15, 2011 states:
“unlike the special charge cases, the principle of dispositivity on crimes that do not
pose a major public danger does not affect the starting stage of criminal proceedings.
Article 73 of the Criminal Code does not specify the imperative norm. According to
this article, the effect of dispositivity cannot be compared with publicity”. Looking
carefully at this section taken from the decision of the Constitutional Court, it becomes
clear that the Constitutional Court in its decision refers to the principle of dispositivity
and principle of publicity in the criminal proceedings. However, when we look at
Chapter II of the Criminal Procedure Code (hereinafter referred to as the CPC) titled
Tasks, Basic Principles and Conditions of Criminal Procedure, which was adopted on
14 July 2000 and came into force on 1 September 2000, we see that these principles
are not defined as independent norms. Nevertheless, the existence of a dispositivity
requirement in the criminal procedure of the Republic of Azerbaijan in the form of a
legal principle has been confirmed in the Constitutional Court’s Decision of July 15,
2011 On the Interpretation of Articles 37.4, 39.1.9, 40.2 and 41.7 of the CPC.

Concept of dispositivity

The principle of dispositivity reflects the idea of free will in exercising subjective
rights. However, legal literature rightly states that not all rights of participants in
criminal law relations can be regarded as dispositive rights. To be considered a
dispositive law, they must meet certain criteria. First, a correspondent duty of the state
official relevant to the dispositive right of the participants of criminal procedure legal
relations should be included (for example, if a subject has the right to file a complaint,
a public official should have the duty to review and resolve the complaint). Secondly,
dispositive rights should always be directed to the protection of personal interests, and
therefore, the powers of a criminal process participant stemming from public duty may
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not be considered dispositive rights. In this sense, criminal prosecution officials do not
possess dispositive rights, although they have discretionary powers (procedural rights
that they can use at their own discretion and on their own initiative). Finally, the use of
(the exercise of) the right for the dispositional nature of the law should serve as the
basis for the initiation, continuation or completion of a criminal process, any stage or
form of proceedings (Dikarev, 2008:75—76; Shtol, 2009; Solomina, 2013:362—363).

It should be noted that the principles of criminal proceedings operate in close
interrelationship, not in isolation from one another. This, in turn, creates a system of
principles of criminal justice practice. This system, along with general characteristics
common to all systems, has a number of features. This is because the principles of
criminal proceedings have a special place and role among other criminal procedural
norms. The system of criminal justice principles covers a single set of normative
features with a high standard of legal power characterized by independence and
stability; it is interconnected with systemic elements and other legal systems to better
regulate issues arising during the initiation, preliminary investigation, trial, and
resolution of criminal cases. Although they are combined into a system with a specific
internal structure, the principles of criminal procedure retain the specific content of
each of them. Instructions contained in the content of a particular principle, in addition
to personalizing it, require that each principle be equally legal. The system of criminal
procedure principles is organized in accordance with the purpose of execution of
criminal proceedings. The purpose of execution of criminal proceedings is broader than
the concept of principles of the criminal justice system and includes the latter.
Therefore, statutory guidelines incorporated in the contents of the principles can only
find their positive settlement when they are consistent with the purpose of criminal
proceedings (Abbasova, 2015:86).

Procedural rights manifesting dispositivity

In order to fully understand the essence of the principle of dispositivity, it is
necessary to touch upon the individual manifestations of this legal idea after paying
close attention to the issue of its correlation with other principles of criminal
proceedings. We consider it appropriate to include the following legal institutions as
the main manifestations of the principle of dispositivity in criminal proceedings.

The right to file a complaint (appeal) with the law enforcement agencies

The commencement of criminal prosecution for some crimes in the criminal
process of the Republic of Azerbaijan is directly related to the expression of will of the
victim and whether he or she will file a complaint with the law enforcement agencies.
In other words, the settlement of the issue of whether a criminal proceeding will
commence depends on whether a person who has suffered directly from a crime will
use the right to file a complaint (appeal) with law enforcement agencies about the crime
committed or prepared in regard of them. From the provisions of Article 39.1.8 of the
CPC, it can be concluded that a criminal prosecution cannot be instituted in the absence
of the victim’s complaint and in the cases of special public accusation without the
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prosecutor’s initiation of the criminal prosecution; if proceedings on the criminal case
are commenced in such circumstances, they should be terminated. The right of the
victim of a crime to file a complaint (appeal) is ensured by the duty of the competent
authorities to prosecute. The scope of actions that require the victim’s complaint
(except for the cases provided for in Article 37.5 of the CPC) is set by the law in the
form of a closed list in a unified system in Article 37.3 of the CPC. In criminal
procedural law, these actions are considered to be prosecuted in the form of special
public accusations and their scope is determined by the legislative body, depending on
priorities and directions of the state’s anti-crime policy (Yuldoshev, 2013:368).

Since the adoption of the CPC to date, there have been several changes to this
system in relation to decriminalization and criminalization of various actions. There is
no specific algorithm, accurate criteria, or precise formulas for determining the scope
of crimes to be prosecuted under a special public prosecution. This is more of a political
issue (crime prevention policy is intended).

The right to file a special accusation complaint at court

The existence of special accusation cases in criminal proceedings of any state,
that is, the possibility of criminal prosecution under a special charge, is one of the main
arguments in the effectiveness of the principle of dispositivity in the criminal
procedural law of that state. In other words, special accusation cases (special accusation
type of criminal prosecution) are one of the main manifestations of the principle of
dispositivity in criminal proceedings.

National legal literature asserts that the broader emphasis on the principle of
dispositivity in the implementation of criminal prosecution is one of the major factors
that contribute to the success of crime prevention policies, and that expanding the
dispositional norms in the CPC can become a viable tool in combating crime.

According to Article 37.2 of the CPC, special criminal prosecution is solely
based on the victim’s complaint on the offenses referred to in articles 147, 148, 165.1
and 166.1 of the Criminal Code and is terminated if the victim reconciles with the
accused before the court enters the deliberation room.

Only the victim, known as the special accuser in special prosecution cases, can
be regarded as the main subject of the prosecution function. The reason for this is that
public criminal prosecution is generally carried out in relation to criminal acts that
disrupt not only the legal and legitimate interests of the victim, but also the interests of
the society and the state. In terms of character and severity, the prosecution of those
who committed such crimes, including proving of the charge, is a duty of the competent
authorities, not the victim. Since the victim under the CPC is not recognized as a
subsidiary prosecutor with the public prosecutor in the course of criminal prosecution,
the conduct of the public prosecutor in relation to the prosecution does not depend on
their will. Such situation also makes the victim’s disagreement with the public
prosecutor’s refusal to prosecute during the trial insignificant and does not prevent the
court from terminating the criminal prosecution. During the trial, the coincidence of
positions of the public prosecutor and the private prosecutor over the refusal to defend
the charge is only necessary for criminal cases under special public prosecution
(Veliyev, 2018:88).
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The legal literature states that a criminal prosecution legislator that establishes
the criminal prosecution under special charge allows the victim to appeal to the criminal
justice body and settle by themselves the issue of defending themselves when their
rights and legal interests are violated by the criminal actions (referred to in Articles
147, 148, 165.1 and 166.1 of the Criminal Code — Author). Therefore, these cases are
called special cases.

Determining the scope of criminal cases to be prosecuted under a special
indictment depends directly on the priorities and key directions of the state’s anti-crime
policy, as well as the extent to which the state has taken over its law enforcement
functions. Also, sometimes the doctrine can be found to contain approaches and
arguments that special charge criminal prosecution should be extended further and
sometimes that this type of criminal prosecution must be abolished. The main argument
of the supporters of the first approach is that special prosecution cases alleviate the
workload of law enforcement agencies that carry out pre-trial and liberate them from
such bureaucratic practices as taking numerous procedural actions on cases of crimes
of little public danger that do not affect or affect to a lesser extent the public interest,
making procedural decisions, etc. Supporters of the second approach, as a rule, argue
that the absence of pre-trial proceedings on special criminal cases reduces the
effectiveness of the preparation of necessary materials for trial, and sometimes victims
of crime fail to collect the necessary evidence, and thus, they are deprived of the
opportunity to defend their rights and legal interests. Proponents of this approach
consider it more advisable to conduct a simplified form of inquiry into special
accusation cases (Dvoretskova, 2012:46; Golubov, 2016:29; Golubov, 2016:30;
Lomakin & Mondohonov, 2015:4; Strukova, 2011:14—15).

However, as we have mentioned, each state decides which actions can be
prosecuted in the form of special accusation cases based on its own internal policies,
the level of legal awareness of its citizens, the crime situation in the country, the level
of legal awareness and so on.

The right to appeal against the procedural actions (inactions)
and decisions of the prosecuting authority

The existing criminal procedural legislation gives the right to complain to the
participants of the criminal process and to other persons involved in the criminal
proceedings about the procedural actions (inactions) and decisions of the prosecuting
authority, which, by its nature, can be considered a dispositive right, because the use of
the right to complain is directly related to the subject’s free will and in most cases,
necessitates the implementation of necessary proceedings by the public authorities
(such as the prosecutor’s investigation, the court’s judicial review, etc.). Thus,
according to Article 122.1 of the CPC, procedural actions or decisions of the
prosecuting authority may be appealed by the participants of the criminal proceedings
as well as by other persons involved in the criminal procedure as provided by law.

For effective enforcement of the right to file a complaint, there is an institute of
procedural oversight in the criminal process, as there is a need for officials to carry out
action based on the complaint, to keep the complaint in motion. Procedural control is

PROCEDURAL LAW. PROSECUTOR SUPERVISION 509



IDicagpapos I'.B. Becthuk PYTH. Cepusi: FOpuandeckue Hayku. 2021. T. 25. Ne 2. C. 504—520

an integral element of the criminal justice process, a specific law enforcement
mechanism within the criminal process. Internal procedural oversight, prosecutor
oversight, and judicial review play an important role precisely during the
implementation of criminal proceedings. Preliminary procedural investigation is
understood as a type of criminal procedural activity related to investigation of criminal
procedural activity, detection, analysis, and elimination of criminal procedural
violations carried out by the chief (or deputy chief in the absence of chief) of the
investigative unit (department, office), the prosecutor and the judge during the initial
investigation. The contents of the procedural oversight are not limited by the criminal
procedural activity, but also include the legal relationship between the chief (or deputy
chief in the absence of chief) of the investigative unit (department, office), prosecutor
and court with the investigator, interrogator and other persons involved in the criminal
case (Ehmedov, 2011:11).

Nevertheless, we think that in the full meaning of the word, the right to complain
about the actions and decisions of the criminal procedure authority manifests itself as
a dispositive right during judicial oversight proceedings, as they are initiated on the
part of the complainant, and this is one of the main symptoms of a dispositive nature
of procedural law.

The institution of filing a complaint with the court with the function of judicial
control, which is a part of the of judicial oversight institution, launches judicial control
over the legality of actions and decisions of criminal prosecution authorities
(operational search, investigations, prosecutions, prosecutors) when there is
information about violations of rights and freedoms. In the course of judicial oversight,
the court has mainly two functions. The first is to ensure the legitimacy of individual
actions and decisions taken by authorized criminal prosecution authorities and officials,
and the second is to protect the rights and freedoms of the participants in the criminal
procedure (to exclude unjustified and unlawful restrictions, putting an end to rights
violation and restoration of violated rights). The issue of human rights protection arises
directly from the very essence of judicial (oversight) proceedings (Abbasova, 2018:12).

The essence of the institution of judicial oversight and the symptoms of the right
to file a complaint through judicial oversight allow characterizing the latter as a
dispositive right. We believe that the issue of which subjects have this right should also
be clarified. At first glance, Article 449.2 of the CPC clearly answers this question.
Thus, pursuant to Article 449.2 of the CPC, the following persons have the right to file
complaints against the procedural actions or decisions of the prosecuting authority:
1) the accused (defendant) and their defence counsel; 2) the victim and their legal
representative; 3) other persons whose rights and freedoms are violated as a result of
decision-making or action.

However, the experience of application of criminal procedural legislation has
shown that the expression other persons whose rights and freedoms are violated as a
result of decision-making or actions provided for in Article 449.2.3 of the CPC is not
clear enough. In fact, the Plenum of the Constitutional Court of the Republic of
Azerbaijan needed to make two decisions at different times on the official interpretation
of the meaning of this expression. We believe that this indicates that Article 449.2.3 of
the CPC is really a complex norm for law enforcement practice.
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Thus, the Plenum of the Constitutional Court first interpreted Article 449.2.3 of
the CPC in its Decision On Interpretation of Article 449.2.3 of the Criminal Procedure
Code of the Republic of Azerbaijan on August 5, 2009. The Decision stated that there
are vastly different approaches related to the use of the expression other persons in
Article 449.2.3 of the CPC. Due to the differing views among the legal practitioners,
there is a need for an official interpretation of the expression other persons. The
Constitutional Court further showed that the right to file a complaint is an integral part
of the rights and obligations that constitute the legal status of a person and should not
be restricted in any area of government activities, except as expressly provided for by
law; it should be ensured for anyone who enters into relations with public authorities
or their officials. The right to file a complaint during criminal proceedings, including
pre-trial stages, is of particular importance. Thus, during investigations of criminal
cases in the course of administering justice and the fight against crime, arbitrary
decisions or illegal actions (inactions) taken in some cases by investigators,
interrogators, prosecutors or judges may go beyond the limits of the necessity of lawful
restriction of the rights and freedoms of persons involved in criminal proceedings.
Ensuring the rights and legitimate interests of the participants of criminal proceedings
is one of the most important tasks of inquiry and investigation bodies, prosecutor’s
office, and courts. It is not possible to administer true justice and effectively fight crime
without paying due attention to the rights of individuals, especially of those involved
in criminal proceedings. The decision of the Constitutional Court Plenum made on the
above-mentioned date concluded that since provision 449.2.3 of the CPC stating that
the other persons whose rights and freedoms are violated as a result of decision-making
or actions pertains to other participants of criminal proceedings, it does not exclude the
witness’s right to file a complaint against the procedural actions or decisions of the
investigative authority. However, other participants in criminal proceedings, including
witnesses, have the right to appeal decisions and actions (inactions) of officials of the
criminal prosecution body, provided that the actions and decisions taken affect their
legal and legitimate interests, damage their constitutionally established rights and
freedoms or complicate their access to justice (availability of justice) (Abdullayev,
2018:497—498).

The Constitutional Court Plenum interpreted Article 449.2.3 of the CPC for the
second time in its Decision On the Interpretation of the Provision of “Other Persons”
entitled to file a complaint of Article 449.2.3 of the Criminal Procedure Code of the
Republic of Azerbaijan” adopted on March 12, 2015. The Decision states that
protection and enforcement of the rights and lawful interests of everyone involved in
criminal proceedings is the main line of justice policy pursued by a legal state in the
course of judiciary proceedings and is the only way to exercise judicial power.
Enhancement of the rights and legitimate interests of such persons is in full accordance
with the interests of both the individual and society. Provision of other persons whose
rights and freedoms are violated as a result of decision-making or action of Article
449.2.3 of the CPC does not exclude the right of persons, who are not parties or
participants to the criminal proceedings but are involved in a criminal procedure or who
perform criminal procedural rights or duties in any form, to complain of the decisions
or actions in case of violation of their rights and freedoms established by the
Constitution and laws of the Republic of Azerbaijan by procedural decisions or actions.
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The right to file a civil lawsuit in criminal proceedings

The civil lawsuit in the criminal process is, first and foremost, an institution that
serves to reimburse the damage inflicted as a result of a criminal act. According to the
provisions of Article 183 of the CPC, a civil lawsuit can be filed at any time from the
beginning of the criminal investigation until instituting court proceedings. The basis
for the right to file a civil lawsuit is inflicting material, moral or physical harm to a
person as a result of a crime.

The fact that the right to file a civil lawsuit in a criminal proceeding is of
dispositive nature requires that the criminal procedure authorities do not conduct any
proceedings in respect of the claim until a formal civil suit is filed. However, a
systematic review of the existing criminal procedural legislation shows that some CPC
provisions still consider appropriate to take certain measures to secure a civil claim,
which has not been filed yet (which may be filed in the future, or is likely to be filed in
the future). The existence of such provisions in the CPC, and the fact that the principle
of dispositivity in civil litigation is fully enforced, cause serious differences of opinion
in practice. Thus, according to Article 185 of the CPC, during criminal proceedings,
the investigator, interrogator, prosecutor, or court must take steps to secure a civil claim
that has been filed or may be filed in the future by the petition of civil claimant or their
representative or at their own initiative. Apparently, the expression civil lawsuit that
may be filed in the future in the norm allows to conclude that, under the law, the primary
investigating body should take steps to secure a future civil claim payment, such as
arrest on the relevant property and so on, even if the relevant lawsuit claim has not yet
been filed, but there are reasonable expectations for the filing of a civil claim in the
future for compensation of damages inflicted as a result of a crime. In other words, the
referred articles give the power to the primary investigating authority to seize property
and take other measures to secure possible future civil claims, even if no civil lawsuit
has been filed. It is interesting that the legal position supported by the Supreme Court
of the Republic of Azerbaijan on this issue is quite different. According to their
position, unless a civil case is filed, the criminal procedure authority should not take
action to secure it. The defence of such a legal position on the matter is clearly seen in
the decision on the case of S. Guliyev under Articles 134, 186.2.2 of the Criminal Code
published in the Supreme Court’s Bulletin. We consider it appropriate to refer to the
relevant parts of that document.

According to the decision, S. Guliyev was convicted under Articles 134 and
186.2.2 of the Criminal Code by the first judgment court, and the verdict also showed
that 2500 AZN must be seized and paid to the victim (N. Hajiyev).

According to the case, S. Guliyev first raised a quarrel to prevent gathering
watermelons planted by his son A. Guliyev and then intentionally threatened to kill
A. Guliyev with a shotgun next day he saw that the watermelons harvested by
A. Guliyev are collected in the RAF car belonging to his son-in-law N. Hajiyev. He
damaged the car with an axe and burned it with a flammable substance, thus causing
Mr. Hajiyev extensive damage worth 2500 AZN and deliberately destroying another
person’s property. The verdict was contested by appeal. The Shirvan Court of Appeal
reversed the sentence removing the requirement to withhold 2500 AZN from S. Guliyev
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and refer to the victim N. Hajiyev and adding fo lift the arrest imposed on part of the
house worth 2500 AZN belonging to the accused S. Guliyev estimated in full in the
amount of 11,598.00 AZN by decision of the Aghjabedi District Court. The Court of
Appeal’s argument was that by the decision of the investigator of the Agjabadi district
police department, N. Hajiyev was recognized as the victim of the case, and that day a
protocol was compiled for him explaining his rights under Article 87 of the CPC and
he was interrogated as the victim. However, during the interrogation, N. Hajiyev did
not comment on his wish to claim for damage, as well as his wish to file a civil suit; he
did not file a claim to be recognized as a civil claimant and there was no decision on
recognising the victim as a civil claimant in the case, though he indicated the damage
inflicted to his property was 2500 AZN worth. The Court declared that the petition,
reasoned by S. Guliyev’s deliberate evasion of compensating the pecuniary damage in
the amount of 2500 manat caused by S. Guliyev’s criminal actions against N. Hajiyev,
severely violated the CPC’s requirements, because the petition filed by the investigator
was submitted in the absence of a civil suit.

The Court of Appeals, referring to Article 248.1.1 of the CPC, stated that the
meaning of the law is that property may be arrested on the ground that a civil lawsuit
is filed during criminal proceedings... if no civil lawsuit has been filed during the
prosecution, no further action shall be taken to secure it.

When it comes to the right to file a civil lawsuit in criminal proceedings, it is
important to remember that filing a civil lawsuit does not mean that the case will be
resolved in a criminal proceeding. The issue is that the criminal procedural legislation
gives the court the authority to decide on the merits of the civil lawsuit, that is, the
authority to resolve the civil lawsuit, in addition to the authority to keep the civil lawsuit
pending. Of course, pending a civil lawsuit filed in criminal proceedings in practice
results in dissatisfaction of civil claimant (victim), but they have no other choice than
to defend the lawsuit as per civil litigation if pending of the civil case has been
administered on legal grounds. For example, in one of the cases we selected from the
Supreme Court’s practice, the victim indicated in his cassation appeal that the courts
had not ruled properly, hence his civil lawsuit is kept as pending/under review. He
pointed out that there was no reason to keep the civil case under review and that there
were no relevant records in the court rulings. The victim provided evidence that,
pursuant to section 187.1 of the CPC, a civil lawsuit should be considered together with
the prosecution material in the court concerned. The Supreme Court’s Criminal Board’s
response to the victim’s argument was as follows: the issue of civil lawsuit pending
consideration has been resolved by the courts in accordance with the law. According
to Article 180.3 of the CPC, a civil lawsuit filed during criminal proceedings but
retained without consideration by the court may be later filed in civil proceedings.
According to Article 183.3 of the Code, a civil suit may be filed in criminal proceedings
only in writing. The lawsuit application should specify who is filing a civil suit against
who, on what grounds and in what amount, and also contain a request regarding the
withhold of a specific amount or property to pay the damages. The findings of the courts
on retaining the claim pending review are grounded, since the civil lawsuit claim
presented to the court by the victim does not identify evidence confirming the amount
of moral and material damage inflicted. The property rights of the victim were not
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violated because his right to collect evidence and file a civil claim again for
compensation of the damage caused by the crime has been lawfully retained (Decision
of the Criminal Board of the Supreme Court of the Republic of Azerbaijan on the case
No. 1(102)-72/2012 dated 17 January 2012).

The right to challenge court judgments (other final rulings)

As already noted, the ability of a participant of the process to exercise their
procedural rights provided by law at their own discretion and will is a manifestation of
the principle of dispositivity in criminal law. The right to challenge the court judgments
(other final rulings) is also a right of dispositive nature, according to the
aforementioned criteria. Judgments (other final rulings) of first instance courts that
have resolved essentially a criminal case or other criminal prosecution material in the
Republic of Azerbaijan can be challenged by appeal, cassation, and additional
cassation.

The national legal literature rightly states that freedom of appeal is one of the
main features of appellate proceedings. For example, F. Abbasova shows that review
of court decisions in the course of appellate proceedings is possible in the presence of
an appeal or protest. The subjects of the right to appeal to the relevant appeal court and
their scope of jurisdiction are governed by Articles 383.1 and 383.2 of the CPC.
Each subject has the right to freely exercise their rights. Thus, the manner in which a
complaint is filed (in part, in full, in conjunction with other participants in the criminal
proceedings, or independently), and the indication of grounds (evidence) for it,
depend solely on the subjects themselves (Abbasova F.M., 2019; Bayramova K.,
2019:72—77).

Although we agree with this view, it seems essential to make some adjustments.
Thus, in our view, when it comes to challenging court judgments, it is necessary to
consider freedom of appeal not only as a feature of the court of appeal, but also as an
element typical of cassation and additional cassation proceedings.

As it was stated in the decision of the Military Board of the Supreme Court of
the Republic of Azerbaijan on January 16, 2014, case 1-1(102)-29/14 selected from
practice, the court of appeals acts as a full-fledged court. It re-examines the case based
on its merits and administers justice using its powers to uphold the final decision of the
court of first instance, substitute it, or cancel it, instead making a new decision. The
appeal procedure provides for a re-examination of the legality and validity of the first
instance court’s judgment (other ruling) that has not yet come into force. In this case,
the investigated judicial act is fully or partially audited. Audit of the judicial act, which
is the subject of the examination, is carried out based on the compliance with the facts
of the case, requirements of the existing evidence and legal and procedural law. In other
words, the court of appeals is a court instance, which applies the rules of the criminal
legislation (the norms of both the General and Special parts of the Criminal Code), as
well as the norms of the existing criminal procedural legislation (the procedural legal
rules of the Criminal Procedural Code and other laws or regulations as required) and
examines and determines the actual circumstances of the case. The Court of Appeal, as
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the court of first instance, is interested in the proper determination of the facts of the
case and is responsible for it.

When using their dispositive right to appeal court judgments (other final rulings)
in the manner of appeal proceedings, the parties to the proceedings should take into
account that new requirements not provided during the court review by the court of first
instance shall not be considered by the court of appeals, except as provided by law.
Under the existing criminal procedural legislation, new evidence is presented to the
court of appeals in only two cases:

— if the participants of the criminal process justify the failure to present new
evidence to the court of first instance with a reason beyond their control,

— if the court of first instance declines the investigation of this new evidence
without an objective reason (Article 397.3 of the CPC).

New evidence may not be investigated in the court of appeal in any other case
(Cahangirova, 2019:105—108).

In other words, the procedural right provided by the law for appeals is dispositive
by nature, though not unlimited. While a participant of a criminal process may decide
whether to exercise this right by their own will, when exercising this right, their wishes
and desires in determining the scope of issues that they may dispute are limited only to
matters that are subject to inquiry in the court of first instance. From this we can also
conclude that dispositivity of a right does not mean that it is unlimited.

However, a criminal procedure participant can exercise the right to appeal and
obtain their desired results. The reason for this is that the appellate instance has broad
powers, that is, the right to judge and make decisions when considering a case. Unlike
the cassation instance, the court of appeals can aggravate the penalty imposed by the
sanction within the indictment. According to the Decision of the Plenum of the
Constitutional Court of the Republic of Azerbaijan On Interpretation of Articles 397.1
and 397.2 of the Criminal Procedure Code of the Republic of Azerbaijan dated May
12,2009, the following issues should be considered during application of Articles 397.1
and 397.2 until legislature made the relevant changes in the CPC:

— the court of appellate instance shall check the observance by the court of first
instance of the norms of criminal and criminal procedural legislation in any case, even
if there are no relevant claims in the evidence of the appellate complaint or protest,

— if the circumstances and grounds set forth in Articles 403 and 405 of the CPC
are determined after checking for compliance with the provisions of criminal and
criminal procedural legislation, and if the appeal proceeding is conducted on the basis
of appeal complaint filed by convicted or acquitted person or their counsel or appeal
protest substantially filed by the public prosecutor in favour of any of those persons,
the appellate court may amend or abolish the final decision of the court of first instance
by improving the situation of the person concerned and passing a new decision; if the
appellate proceeding is in essence appealed by the public prosecutor to the detriment
of the convicted or acquitted, or the appeal of the special prosecutor, the court of
appellate may reverse the final decision of the first instance court or abolish it and make
a new decision thus aggravating the situation of the acquitted person, irrespective of
the evidence of the appeal; however, the decision may only be made unanimously by
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all judges of the appellate court considering the case, unless specified in the evidence
of the main appeal.

As mentioned earlier, the right to appeal court decisions and other final decisions
by filing a cassation appeal is also dispositive.

As noted in the Decision of the Military Board of the Supreme Court of the
Republic of Azerbaijan on the case dated 1-1(102)-35/13 dated April 18, 2013 selected
from practice, unlike the courts of the first and appellate instances, the cassation
instance court does not determine whether a fact has taken place and expresses its
attitude only to the correct application of the provisions of criminal and criminal
procedural law based on the cases established by those courts. The court of cassation
does not have the authority to instruct the court of appeal on consideration of an appeal
complaint or appeal protest with or without court investigation, as well as to decide on
the same.

Therefore, if the parties to a process, who are entitled to file a cassation appeal,
want to challenge the judgment or other final ruling in a cassation procedure, they must
take into account that, they may use the right to challenge the misapplication of material
and procedural legal principles only in cases established by the first instance and
appellate courts. They are not in the position to challenge whether any facts have taken
place by using the relevant authority mentioned.

Finally, it should be noted that the opportunity to challenge judicial decisions in
the manner of additional cassation acts is a right of dispositive nature. Additional
cassation proceedings are an exceptional phase of criminal proceedings aimed at
reviewing decisions made by the court of cassation instance and judicial decisions and
judgments examined during the cassation proceedings. This procedure is one of the
means enforced by the Constitution to enable citizens to re-apply to court.

The person acquitted in the criminal proceedings of the Republic of Azerbaijan
does not have the right to file an additional cassation appeal. Thus, when the CPC was
first enacted, the right to file an additional cassation appeal was granted only to the
convict, but in accordance with the legal position of the Constitutional Court of the
Republic of Azerbaijan dated March 19, 2002, the right of the victim and civil plaintiff
to file an additional cassation procedure and to participate in such proceedings arising
from the requirements of Articles 25, 68 and 127 of the Constitution of Azerbaijan
Republic was limited by Articles 87.6.14, 89.4.12 and 422.3 of the CPC. In view of
this, the Constitutional Court has recommended to the Parliament (Milli Majlis — the
official law-making body) of the Republic of Azerbaijan to make relevant amendments
to the CPC in accordance with Part I of Article 94 of the Constitution.

A long time after this recommendation — on June 10, 2011, the scope of the
subjects entitled to file additional cassation complaints under Article 422.3 of the CPC
was expanded at the expense of the victim, civil claimant, and their representatives. On
December 11, 2012, a civil defendant, and on November 29, 2016, a representative of
the legal entity to whom criminal measures were applied, were also added to the list of
these subjects. However, the acquitted person still did not belong to those who have the
right to file additional cassation complaints, even after all the listed amendments.
Therefore, the right of an acquitted person to file a complaint to the higher court at
present can only be referred to in the context of the proceedings in the appellate and
cassation instances (Bayramova, 2019:72—77).
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Solution of legal issues in criminal justice proceedings with the consent
of the process participants

A systematic review of the criminal procedure rules reveals that several norms
attach particular importance to the consent of the parties involved in criminal legal
relations, including the parties to the criminal procedure with legal consequences.
Because voluntary consent relates to the expression of free will, this legal phenomenon
falls within the scope of the principle of dispositivity in criminal procedural law.

Where a criminal proceeding requires the consent of subjects without authority
to carry out a particular procedural act or to make a procedural decision, it follows the
legal significance of the expression of free will, that is, the autonomy of the will of
subject, which is an integral part of the principle of dispositivity. In other words, under
the existing legislation, in particular cases, the imposition of officials’ behavioural
capabilities on the will (consent) of subjects without authority may be considered as
one of manifestations of the principle of dispositivity. Because, in all cases where the
subject’s mechanism has been set up in connection with the legal result-based consent
established as a standard condition that must be strictly enforced by law, the subject
gets the freedom to exercise their rights fo agree or disagree with undertaking of a
particular procedural act or a procedural decision, at their own discretion. Therefore,
the cases related to the said mechanism can be unilaterally considered as an element of
the principle of dispositivity of the criminal procedural law.

However, it should be emphasized that the procedures for obtaining consent of
the subjects that are a public authority (official) in both the pre-trial proceedings
(presiding over the initial proceedings) and in the court (i.e. the public prosecutor) are
not covered in the principle of dispositivity, because these subjects are engaged in
representation and protection of public interests, not personal; the procedures for their
consent to a particular act or decision should be considered as a means of exercising
procedural powers, especially procedural oversight powers, not as an expression of
freedom of will of the subjects (Haydarov, 2016:151—157; Pushkarev, 2017:29—32).

Conclusion

The ability of a process participant to exercise their procedural rights granted to
them by law at their own will and discretion is a manifestation of the principle of
dispositivity in criminal law. The principle of dispositivity in criminal proceedings of
the Republic of Azerbaijan is not defined in Chapter II titled Tasks, Basic Principles
and Conditions of Criminal Procedure, but in the Decision of the Plenum of
Constitutional Court dated 15 July 2011 titled On interpretation of Articles 37.4, 39.1.9,
40.2 and 41.7 of CPC. Occasionally, one may also encounter an indirect manifestation
of the principle of dispositivity in criminal proceedings through incorporation of one
element such as freedom of will of a subject of criminal proceedings characteristic of
the principle of dispositivity into the legal formula of another principle (for ex.,
Atrticle 17 of CPC titled Ensuring of the Right to Inviolability of Housing).

Special prosecution cases (a special type of criminal prosecution) are one of the
main manifestations of the principle of disposition in criminal proceedings. Every state
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makes their own decision regarding admissibility of special criminal prosecution of
commitments considering such factors as its own internal policies, the degree of legal
literacy of its citizens, the crime situation in the country, the level of legal awareness,
etc. Determining the scope of criminal cases to be prosecuted on a special charge
depends directly on the extent to which the state performs its law enforcement
functions. We support the approach that special charge cases reduce the workload of
law enforcement agencies conducting pre-trial proceedings and free them from such
bureaucratic practices as taking numerous procedural actions on cases that pose little
public danger, do not affect, or have a lesser influence over interests of society.

The commencement of criminal prosecution for some crimes in the criminal
process of the Republic of Azerbaijan is directly related to the expression of the will of
the victim and whether they will file a complaint with the law enforcement agencies.
In criminal procedural law, these actions are prosecuted in the manner of special public
prosecution. There is no specific algorithm, clear criteria, or precise formulas for
determining the scope of crimes to be prosecuted under a special public prosecution.
That is more likely to follow a political purpose. It is no coincidence that since the
adoption of the CPC, there have been many amendments to the Code so far,
on decriminalization and criminalization of various acts.

The right to appeal (implies a complaint from the procedural actions (inactions)
and decisions of the prosecuting authority) is directly related to the freedom of the will
of subject, and in most cases stipulates the necessary proceedings by public authorities
(review by prosecutors, judicial proceedings by the court, etc.). For this reason, the
right to appeal should also be considered a dispositive right. In the full sense, the right
to complain about the actions and decisions of the prosecuting authority manifests itself
as a dispositive right in the course of judicial proceedings/review by the court, or as
judicial proceedings at the initiative of the complainant.

The fact that the right to file a civil lawsuit in a criminal proceeding is dispositive
by nature requires that the criminal procedure authorities do not conduct any
proceedings in respect of the claim until a formal civil suit is filed.

In relation to the disputing of a judgment or other final ruling, the freedom of
complaint, which is an element of the principle of dispositivity, should be considered
not only as a feature of the court of appeal, but also as an element typical of cassation
and additional cassation proceedings. The procedural right for filing an appeal intended
in the law is dispositive, although not limited. While a participant of a criminal
proceeding may decide to exercise this right by their own will, their wishes, and desires
in determining the scope of issues that he or she may dispute when exercising that right
are limited only to matters that have been subject to inquiry in the court of first instance.
When wishing to dispute court judgments or other final rulings in a cassation appeal,
participants, entitled to file a cassation appeal, must consider whether they can dispute
the misapplication of material and procedural legal norms in cases established by the
first instance and appellate courts by using the relevant rights. They are not in the
position to dispute whether any fact has occurred by using the applicable rights
mentioned.

Because voluntary consent relates to the expression of free will, this legal
phenomenon falls within the scope of the principle of dispositivity in criminal
procedural law.
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