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AHHoOTauus. Pa3BUTHE TEXHOIOTHI CIIOCOOCTBYET MOSBICHHUIO HOBBIX HEMAaTEepUAIbHBIX 00bEK-
TOB, UMEIOIIUX MTOTEHIMAJIbHYIO [IEHHOCTh M HAIIPABJIEHHOCTh Ha PACIPOCTPAHEHHE PE3YJIbTaTOB TBOP-
gecTBa U MHGOpManuu. B 3Toi CBsI3M 00IIECTBO 3aHHTEPECOBAHO B IOOIIPEHUHU AESTENEHOCTH CYOBEK-
TOB, CO3JAIOUINX Takhe 00beKThl. OTHUM U3 BAPHAHTOB OXPaHbI TAKUX OOBEKTOB SIBIISETCA MPEJOCTaB-
JICHUE CO3JaTeNsiM MM OpPraHH3aTOpaM CMEXKHBIX IpaB. YUHUTHIBas TEXHONOTHYECKHUE H3MEHEHUS
B OOLIECTBE, CBSI3aHHBIE C HUCIIOIB30BaHUEM HH(OPMAIIMOHHO-TEIEKOMMYHHKAIIMOHHBIX CeTel, UCKYC-
CTBEHHOT'O MHTEJUIEKTa, BOIIPOCHI IPEIOCTABICHHUS CMEXKHBIX IIPaB HOBBIM CyOBEKTaM CTaHOBSATCS aKTy-
anbHbIMU. C LENbIO BBISBICHHUS BO3MOKHOCTH PACIIMPEHHS MHCTUTYTA CMEXKHBIX IPAaB M ONpeAeIeHUs
HAaIpaBJIEHUH TAKOTO PaCUIMPEHHS B CTAThE aHATU3UPYIOTCS OCHOBHBIE TOIX0IbI (POPMUPOBAHUS HHCTH-
TyTa CMEXHBIX IIPaB, UX XapaKTEPUCTHKH U JeJaeTCs IONbITKA IPEJICTaBUTh pabouee onpeaeIeHue 1mo-
HSTHS CMEXXHBIX TTpaB. Ha 0CHOBE CPaBHUTENHFHOTO aHAJIH3a PAcCMAaTPUBAIOTCSI POCCUIICKUE U 3apy0exk-
HBIC 3aKOHOJIATENIbHbIE aKThl B Chepe MHTEINEKTYalIbHOM COOCTBEHHOCTH, MEX/IyHAPOAHBIE JOTOBOPHI
10 aBTOPCKOMY TIPaBy M CMEXHBIM IIpaBaM, a TakXKe IIpaBoBas uTeparypa. Hanbonee mognepxuBaeMoit
uzneil GopMHpPOBaHUS HHCTUTYTa CMEXHBIX IpaB IpPEACTaBIseTcd (PYyHKIUOHAILHOE Ha3HAuEeHUE
JIeSITENIbHOCTH CyOBEKTOB CMEXHBIX IIPaB, BHICTYNAIONINX IIOCPEIHUKAMU MEXTy aBTOpPAaMH U TIpecTa-
BUTENIAMH 00LiecTBeHHOCTU. OJJHAKO CaM MHCTUTYT TPaHC(HOPMUPYETCS, U IPU3HAHUE CMEXHBIX IIPaB
32 HOBBIMHU CyOBEKTaMH 3aBUCHT YK€ HE TOJBKO OT (D)YHKIIMOHAIBLHOTO Ha3HAUCHUS NEITENBHOCTH, HO U
OT UX OPraHU3aLUOHHOIO WJIM SKOHOMMYECKOIO BKJIaJa, HAIIPaBIEHHOIO Ha 00pabOTKy U pacnpocTpa-
HEHUE TPOU3BENeHUI 1 HHPOpManuu. MOXHO MPEIIOI0KNATh, YTO HHCTUTYT CMEXHBIX ITPaB MPOIOI-
KUT PaCHIUPATHCS IO MEPEe PasBUTHUsS TEXHOJIOIMH M BOCTPEOOBAHHOCTH y OOIIECTBEHHOCTU HOBBIX
YCIIYT, OKa3bIBaeMBIX OJIarofiapsi HOBBIM TEXHOJIOTHSM.

KnioueBble c/10Ba: aBTOPCKOE IIPaBO, HU3TOTOBUTENb (DOHOrpaMMBbl, HHTEIUICKTyalbHasi
COOCTBEHHOCTb, HCKITIOYHUTEIBHOE PAaBO, UCIIOIHUTENb, CMEXKHEIE TIpaBa, OpraHU3aIHs BEIaHuUs
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Abstract. The development of technologies contributes to the emergence of new intangible
objects that have potential value and are aimed at spreading the results of creativity and information. In
this regard, the society is interested in encouraging the activities of entities that create such objects. One
of the options for the protection of such objects is to grant the related rights. Considering the technological
changes in society associated with the use of information and telecommunication networks and artificial
intelligence, the issues of granting related rights to new entities gain relevance. In order to identify the
possibility of expanding the institution of related rights and determine the directions of such expansion,
the article analyzes the main approaches to the formation of the institute of related rights, their
characteristics, and attempts to deliver a working definition of the concept of related rights. On the basis
of a comparative analysis, the author considers Russian and foreign legislative acts in the field of
intellectual property, international treaties on copyright and related rights, as well as legal literature. The
most supported idea of the formation of the institute of related rights is the functional purpose of the
activities of subjects of related rights, acting as intermediaries between authors and representatives of the
public. However, the institute itself is evolving and recognition of related rights for new subjects depends
not only on the functional purpose of the activity, but also on their organizational and/or economic
contribution aimed at processing and disseminating works and information. It can be assumed that the
institute of related rights will continue to expand with the development of technologies and the public
demand for new services provided by new technologies.
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BBenenue

Hecmotps Ha TO, 4TO M3ydeHHEM MPaBOBOW MPUPOBI ABTOPCKOTO IpaBa 3aHU-
MAIOTCsl Ha MPOTSHKEHUH MHOTHX CTOJIETUH yYeHble BO BCEM MHUPE, BCEOXBATHIBAIO-
IIer0 OMpeAeNiCHUs] TMOHITHS «aBTOPCKOE IMPaBO» JI0 HACTOAIIETO BpPEMEHH HE
HaieHo. [Ipu 3ToM cyriecTByeT MHOXKECTBO KOHLEIUH (Teopuii) BOBHUKHOBEHUS U
peayM3anuu 3TON MPaBOBOM KaTEropuu, KOTOPbIE MBITAIOTCA 000CHOBATH HE TOJBKO
MPUYMHY €r0 BOZHUKHOBEHUS, HO U BBIBUTH HamOoOJIee CyIIECTBEHHBIE €T0 XapaKTe-
PUCTHKH.

WHCTUTYT CMEXHBIX MPaB MO CPAaBHEHHUIO C aBTOPCKUM IIPABOM HE UMEET TAKOTO
MIPOIOJKUTENIBHOTO MTPUMEHEHHUS, ISl TOTO YTOOBI ycnenu copMupoBaThCs HAyqHO-
00OCHOBaHHBIE KOHIIETIUH. BMmecTe ¢ TeM CIENMAIUCTHl NBITAIOTCS YCTaHOBHUTH
o01I1e KOHIIETITYa IbHBIE TIOAX0/IbI, KOTOPbIE MOTJIH OBl JIeYb B OCHOBY (POPMHUPOBAHHUS
MHCTUTYTa CMEXHBIX IIpaB. Ha TeopeTnueckyto HEOOOCHOBAaHHOCTh MOHATHS «CMEXK-
HBIE TIpaBa» yKasbIBaeT, B yacTHocTH, M. Jlunmuk (Lipszyc, 2002:302). IIpeacrapmusi-
€TCsl, UTO CO3/aHUE OMPECICHUS TOHATUSI «CMEXKHBIE TIPaBay», TAaKKe KaK U BBIsBIIE-
HUE OOIIMX XapaKTePUCTHK U (OpMHUPOBaHHME KOHIENTYAIbHBIX TOIXOA0B, HE SBIIS-
eTcsi camolienbio. M3ydeHne nmepBONpUYMH U YCTAHOBJICHHE OOIIHUX XapaKTEPUCTHUK
HE0O0XO0IMMO JIJISl COCTABJICHHUS TIPOTHO30B, OTIPEACTICHUS TEHACHIINN Pa3BUTHS TAKOTO
MHCTUTYTA, BO3MOXHOCTH €r0 PacIIMpPeHHs] OCPECTBOM JOIOJTHEHHUS MpaBaMu Ha
uHBbIe OOBEKTHI, YCTAHOBJICHUS MPEIENIOB OCYyIIecTBIeHUs mpaB. Kpome Toro, 3to
uMeeT 3HaUeHHe U JJIs IPAaBOIPUMEHEHUS, B TOM YHCJIE 3allIUTHI IIPaB B CyJeOHOM I10-
psZIKe, IOCKOJIbKY Takasi MHPOPMALUs MOXKET COJCHCTBOBATH MOTBEPIKICHUIO HAJIH-
yusi (CyILIECTBOBAaHUS) COOTBETCTBYIOLIUX IpaB y MpaBooOiafaTess U NPUMEHEHHUIO
Hauboee 3PpPEeKTUBHBIX CIIOCOOOB 3aIIUTHI TAKUX MpaB. B 3To# cBs3m, mpexae yem
paccMaTpuBaTh MOHITHE «CMEXHBIE MPaBa» M UX XapaKTEPUCTHUKH, IeJIeCO00pa3HO
OCTaHOBUTHCSI HA OCHOBHBIX KOHIIENITYaJIbHBIX MOJIX0JaX (POPMUPOBAHUS UHCTUTYTA
CMEXHBIX IpaB, KOTOPHIE MO3BOJSAT BBISBUTH OOIINE AIEMEHTHI, JEKAIIUe B €ro
ocHoBe. [yt BBISABJIICHHS OOIINX XapaKTEPUCTUK, OTHOCAIIUXCS K CMEXHBIM TIpaBam,
B HACTOSIIEH cTaThe OyIyT PACCMOTPEHBI MOJIOKEHHUS MEKTyHAPOIHBIX JJOTOBOPOB
U MH(OPMALMOHHBIX MAaTEepPHAOB IO ABTOPCKOMY IpaBy U CMEXHBIM IIpaBaM,
a Takke OyJIeT MpoBeACH CPAaBHUTEIBHBIN aHATN3 3aKOHOIaTeIbHBIX aKTOB Poccwii-
ckoii denepany U €BPONEHCKUX TOCYNApCTB, TIJ€ HHCTUTYT CMEXHBIX IpaB
HauOoJiee pa3BUT.

OcHOBHBIE KOHLIENTYAJbHBIE MOAX01bI (POPMHUPOBAHHS
HHCTUTYTA CME/KHBIX NIPaB

Ecnu mpoananu3upoBaTh 3aKOHOJATEIbHBIC aKThl OOJBITUHCTBA TOCYIapPCTB, B
KOTOPBIX MPHU3HAIOTCS MpaBa HA MHTEUIEKTYaJIbHYIO COOCTBEHHOCTb, TO MPU TAKOM
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r7100aJIbHOM OXBAaTe€ MOXHO YCIOBHO TOBOPUTH O «CYOBEKTHOMY MOAX0/1€ BOSHUKHO-
BEHUS U (PYHKIMOHUPOBAHMSI MHCTUTYTA CMEXHBIX MPaB, IPH KOTOPOM IpaBa Mpeo-
CTaBJISIOTCS ONPENIeNIEHHON TpyIIe CyObeKTOB.

M. ®uyop pazianyaeT CMEKHbIE IPaBa B TPATUIIMOHHOM Y3KOM CMBICIIE U B IITHU-
POKOM CMBICIIE, OTHOCS K TIEPBOM KaTErOPHH «IIPaBa UCIIOJIHUTENICH B OTHOIICHUH UX
WCTIOJTHEHHH, TIpaBa Mpou3BoauTeNell (OHOrpaMM B OTHOIIEHWH MX (OHOTpaMM M
MpaBa OpraHu3aIyii APUPHOTO BEIIAaHWs B OTHOIIIEHUH WX Tepenad d3(UPHOTO Bella-
aus» (Ficsor ed., 2004:310). JlaHHBINA TOX0/] K TOHATHIO «CMEKHBIC TPaBay UCIOJb-
30BaH B MyOIuKanusx BceMupHO# opraHu3aniy MHTEIEKTYaIbHOW COOCTBEHHOCTH
(nanee — BOUC), nanpumep, B ['moccapunn BOMC no aBropckomMy npaBy U CMEKHBIM
paBaM', ero MO>KHO OOHAPYKUTh U B IOPHAMUECKOM IUTEpPAType COBETCKOTO MEPHOA
(Kuznetsov, 1986:47), B KOTOpOil aHAJIM3UPYIOTCS MEXIyHAPOJIHbIE KOHBEHLMU U
3apy0eXHOe 3aKOHOJIATENIbCTBO B 001acTH aBTOPCKOro mpasa. [Ipencrasmnsercs, 4to
TaKOH TOJXOJ OCHOBBIBAETCS Ha MOJOXKEHHSIX MEXIyHapoIHOW KOHBEHIUU 00
OXpaHe TpaB UCTIOTHHUTENEH, U3roTOBUTENeH (POHOTpaMM U BEIIATENIbHBIX OpraHu3a-
muit (Pum, 26 oktsa6ps 1961 r., nanee — Pumckas xonBeHmwms). M uMeHHO TipaBa
YKa3aHHBIX JIMI] OTHOCAT B OOJIBIIIMHCTBE CTPaH MHUpa K CMEXHBIM ITpaBaM. HecmoTpst
Ha TO, YTO B PUMCKOII KOHBEHIIMM HE YIIOMHMHAETCS OHATHE «CMEKHBIE IpaBay, CIie-
LUAIHUCTHI PACCMAaTPUBAIOT €€ UIMEHHO KaK KOHBEHIUIO [10 CMEXHBIM IpaBaM B [IPOTH-
BoBec bepHCKoil KOHBEHIIMN 00 OXpaHe JINTEPATYPHBIX U XY0’KECTBEHHBIX MPOU3BE-
nenuit (bepH, 9 cenTs0ps 1886 r.), MOCBALIEHHON aBTOPCKUM MpaBaM Ha MPOU3BeEie-
Hus. Bropas kareropus ¢ IHUPOKUM MOHUMAaHHEM JIA@HHOTO TEPMHHA, [0 MHEHMIO
M. ®uyopa, oxBaThIBaeT MOMUMO IpaB MEPEUYHCICHHBIX BBIIIE CYOBEKTOB TaKKeE
MpaBa u3zaareieil Ha Tunorpadckoe ohopmiieHne UX Oy OTMKOBAaHHBIX U3JJaHUH U CITe-
nuanbHble TipaBa Ha 6a3bl qaHHbIX (Ficsor ed., 2004:310). IIpencrasisercs, 94To Mo-
X0J, mpennaraeMeiii M. @u4opoM, HE pPacKphIBAET CYIIHOCTH, TIPABOBOM MPHUPOJIBI
CMEXXHBIX TTPaB, a TOJIBKO YKa3bIBAET, ITpaBa KaAKUX JIUI] MOTYT OTHOCUTHCS K CMEKHBIM
npaBaM. ['0BOpsl O IIMPOKOM MOHUMAHHH, BepHEee ObIIIO OBl CKa3aTh, YTO K KaTETOPUH
CMEXHBIX TpaB OTHOCATCS MPaBa U JIPYTUX CYOBEKTOB, TaK KaK MEPEeYeHb CyOBEKTOB
CMEXXHBIX PaB, Kak OyJIeT OTMEYEHO HIXKE, IOCTATOUYHO IIUPOK U HE OTPAHUYNBACTCS
nepeuyucieHHbiMu M. duyopom aumamu.

To ecTb coriaacHo «cyObEKTHOMY» OJIXOY ITpaBa ONpeAeICHHBIX B HAI[MOHAIb-
HOM 3aKOHE WJIM MEXIyHApOJIHOM JIOTOBOpeE JIUIl (CyOBEKTOB) MPHU3HAIOTCS CMEXK-
HbIMU. OJJHAKO y TaKoro Mojxoja UMEEeTcsl CyLIEeCTBEHHBIN HepocTaTok. B cTpanax
aHTJI0-aMEPUKAHCKOW CHCTEMBI CMEXKHBIC TTPaBa B OTHOIIICHUH PE3yJIbTaTOB HHTEIIICK-
TyaJIbHOM JeSATeIbHOCTH PUBEICHHBIX BBIIIE CyOBEKTOB HE TIPEYCMOTPEHBI, M COOT-
BETCTBYIOMIHE PE3yIbTAThl OXPAHAIOTCS B PEKHME aBTOPCKOTO MpaBa’ MM CHEIHAb-
HBIM 3aKOHO/AaTEIbCTBOM.

BMmecTe ¢ TeM B MHGOPMAIMOHHBIX HcTouHMKax® CoemuHenHoro Koponescsa
TEPMHH «CMEXHBIE TIpaBa» HCHOJB3YETCS MPUMEHUTENbHO K pe3ysibTaTaM

I WIPO Glossary of terms of the law of copyright and neighboring rights (1980). WIPO Publication Ne 816.
Geneva. Switzerland. P. 167.

2 Hanpumep, 3ByKO3aIUCH M NIEpENaYn opranusanuii >¢puproro semanus B Coenunennom KopoeBcTae.

3 Hanpumep, Copyright and related rights. The National Archives. 2013. Available at:
https//nationalarchives.gov.uk. [Accessed 25" July 2020].
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MHTEIJIEKTYaJIbHOU AE€ATEIbHOCTH B OTHOILIEHUH MOPAJIbHBIX MpaB (OJIM3KUX 1O CBOEH
NpHUpOJIe K JTUYHBIM HEUMYIECTBEHHBIM IMpaBaM, MPU3HABAEMBbIM B TOCYyJapCTBax
KOHTHHEHTAJIbHOTO MIpaBa B OTHOIIEHUH PE3YJIbTaTOB MHTEIUIEKTYaIbHOH IesTeIbHO-
CTH) U CHENMAIBbHOIO NpaBa Ha 0a3y NaHHbBIX. TO eCTh KaTeropuei «CMeKHbIE IIpaBay
(related rights) oxBaThIBaroTCS TE MpaBa, KOTOPBIE HE TOMAAAIOT O] KATETOPHUIO «aB-
Topckoe mpaBo» (copyright), mpencrammsroniee co0Oil WMYIIECTBEHHOE TIPaBO
(property right), mpu3HaBaeMoe B OTHOIICHUH ONPEAETICHHOM IPYIIITBI IPOU3BEICHHH.

MopasnpHble TIpaBa U CIeNUaIbHOE MTPaBO Ha 0a3bl TaHHBIX, PEIYCMOTPEHHBIE
3akonom Coexnnennoro KoponeBcTBa 06 aBTOPCKOM MpaBe, MaTeHTaX M MPOMBIIILICH-
HbIX 00pasuax 1988 r.* (nanee — 3axon Coenunennoro KoponescTsa), o cBoeii mpa-
BOBOM TIpUpPOJI€ CYIIECTBEHHBIM 00pa3oM OTIMYAIOTCd OT aBTOPCKOrO IpaBa
(copyright). Ho cormacHo 3akonomarensctBy CoenmHenHoro KoposneBcTBa mpu ocy-
IIECTBJICHUHM aBTOPCKUX MpaB (copyright) M cMEXHBIX TpaB COXpaHIETCS CBS3b, I10-
CKOJIbKY YKa3aHHbIE€ KaTETOpUU MPaB MPU3HAIOTCS B OTHOLUIEHUH OJIHUX U TEX K€ 00b-
exToB. [lonoxeHus, kacarolyecs yka3aHHbIX [IPaB, HAallUIM OTPa’K€HHE B 3aKOHOJa-
tenbecTBe CoennHeHHOro KoponeBcTBa B pe3ynbTare ero pe)opMUpOBaHUs, BbI3BAH-
HOrO B TOM 4ucie npucoeauHenueM k Ilapwxckomy akty BepHckolf KOHBeHLUH,
k lorosopy BOUC no ucnonaneHusmM u poHorpammam, a Takxe yuactueM CoeuHeH-
Horo KopounesctBa B EBponeiickom Coro3e, B paMKax KOTOPOI'O MPUHATHI PsiJl AUPEK-
TUB, KacaroIUXCs CMEXKHBIX mpaB. CleayeT OTMETHTh, YTO TOJIOKEHHS O IpaBax
UCTIOJIHUTENEH ObUIN OTpakeHbl B 3akoHonaTenbcTBe CoequnenHoro Koponesctsa B
Golee paHHUiA TIEpUO/° U BOILIM OTAeIbHOI yacThio 11 B 3akon Coeaunennoro Kopo-
neBcTBa. OHAKO COOTBETCTBYIOLIUH pa3/iell 3aK0oHa He ObLT Ha3BaH «CMEXKHOE IPaBO»
WIH «CMeXHbIe paBay. [Ipu aTom B ropuanyeckoit aureparype (Dworkin & Taylor,
1989), B KOTOpOI aHATM3UPYETCs 3aKOHOATETHCTBO 00 aBTOPCKOM mpaBe CoenHeH-
Horo KoponeBcTBa, 0TA€IbHBIE aBTOPBI OTHOCST K CMEXHBIM IIPaBaM IpaBa UCIIOJIHU-
TeJen.

Hexotopsie cniennanuctel, HaipuMmep, A.I'. MarBeeB, B 4aCTM OCHOBaHUM ISt
(GbOopMHPOBAaHUS CaMOCTOATEIIBHOTO HHCTUTYTa CMEXKHBIX IPaB BBIICISIOT TaKkKe
«OOBEKTHBII, «IOPUIUKO-TEXHUUECKUI» U «(yHKIMOHATIBHBIIN» oaxoasl (Matveev,
2019a: 54—60).

Ecin npoananusuposats nojoxeHus OenepaibHOro 3akoHa ABcTpuu ot 9 amn-
pens 1936 r. «O6 aBTOPCKOM IpaBe Ha MPOU3BEIACHUS JIUTEPATYPhl U UCKYCCTBA U O
CMeKHBIX TpaBax»® u 3akona WUrtamuu ot 22 anpens 1941 r. «O6 oxpaHe aBTOPCKOTro
npaBa U JPYTUX IpaB, CBA3aHHBIX C €r0 OCYIIECTBIEHHEM»', MOKHO BBIIBUHYTh
Bepcrio 00 0ObEMHEHUH WHCTUTYTOM CMEXHBIX IPaB MOJIOKEHHH, OTHOCAIINXCS K

4 United Kingdom. Copyright, Designs and Patents Act, 1988. Available at: https://www.legislation.gov.uk/
ukpga/1988/48/contents. [Accessed 15 July 2020].

5 B wactaocty, cm.: United Kingdom. Dramatic and Musical Performers' Protection Act, 1925; Dramatic and
Musical Performers' Protection Act, 1958. Available at: http://www.legislation.gov.uk/ukpga/1958/44/enacted
[Accessed 4™ July 2020].

¢ Osterreich. Bundesgesetz iiber das Urheberrecht an Werken der Literatur und der Kunst und iiber verwandte
Schutzrechte. Available at: https://wipolex.wipo.int/en/legislation/details/18678 [Accessed 1%t July 2020].

7 talia. Legge 22 aprile 1941 Ne 633 sulla protezione del diritto d'autore e di altri diritti connessi al suo esercizio.
Available at: https://www.gazzettaufficiale.it/eli/id/1941/07/16/041U0633/sg [Accessed 5™ July 2020].
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pe3ysibTaTaM MHTEUIEKTYyallbHOM JEeSATeNIbHOCTH, HE YAOBJIETBOPSIOIIMM YCIOBHUSIM
NPEOCTaBICHUS aBTOPCKO-TIPABOBOW OXpaHbI, B YAaCTHOCTH, KPUTEPHIO HOBU3HEI
W/WIN OPUTHHAIBHOCTH, CIEAYIOIIEMY M3 TBOPUECKOTO XapaKTepa AesATeNbHOCTH
aBTOpa. OCOOEHHO SIBHO MPUMEHEHHE 3TOT0 KPUTEPHUs MPOCIEKHUBAETCS B OTHOLLICHUN
K poTorpadusm. [To3urmro, cormacHo KOTOPOH KITFOYEBBIM KPUTEPUEM pa3rpaHUuCHHS
aBTOPCKHUX M CMEXHBIX IPaB SABJSIETCS HEJOCTATOYHO TBOPYECKHI XapakTep 0ObeK-
ToB®, MOXHO BCTpeTMTh M B poccuiickoii mpaBoBoii nureparype (Korshunov &
Jeriashvili (eds.), 2017:13). To ecTb pe3ynbTaThl MHTEJUIEKTYAIbHON AESITEIHHOCTH,
OTHECEHHBIE K 00BbEKTaM CMEKHBIX TpaB, CO3JAIOTCA B PE3yJIbTaTe MPUMEHEHHS TeX-
HUYECKUX CPEJICTB, U caMa JEATEIbHOCTh CO3/1aTeliell TaKUX pe3yJbTaTOB HE OTHO-
CHUTCSI K TBOPUYECKOM, UITM KPUTEPUI TBOPUECTBA B ACSITEILHOCTU STUX JIUI] HE SBISETCS
pematomumM. [Ipu 5TOM co3gaBaeMbie pe3yabTaThl CBSI3aHBI C POU3BEICHUSIMH WIIH 110
cBOEH mpupoae 6Mu3KK (WK JaXke TOXKJIECTBEHHBI) UM. Takol «0OBEKTHBII MOIXO0
CBOMCTBEHEH 3aKOHOJATENbCTBAM TEX CTPaH, KOTOpble OBUIM CBOEro poja poaoHa-
YaJlbHUKaMHU 3TOr0 UHCTUTYTA.

B cooTBeTcTBHM C MOAXOAOM, B OCHOBE KOTOPOTO JIEKHUT «IOPUINKO-TEXHUYE-
ckas uaes» (Matveev, 2019 a:58), BeieieHre HOPM O CMEKHBIX MPaBax B OTACIHHYIO
rJaBy, pa3fen u T. 1. 1 00beIUHEHUE UX MO OOLIMM Ha3BaHUEM SIBJISIETCS Pe3yJbTa-
TOM 3aKOHOJATENIbHON TeXHWKH. ECM B OTHOIIEHWH OOBEKTOB aBTOPCKOTO IpaBa
NPEIbABISIOTCS €ANHBIE TPEOOBAHMUS Tl TPEOCTABICHHS OXPAHBI, YCTAHABIMBACTCS
€IMHBIN CPOK AEWCTBUA MpaB, OO HAOOp IPAaBOMOYHUH U T. ., TO €CTh 00pa3yeTcs
€IMHBIN KOMILIEKC, TO 00BEKTHI CMEKHBIX ITPAaB Pa3HOPOIHBIE, IPABOMOYUS UM TPEIO0-
CTaBIISIIOTCSI B Pa3HOM 00bEMe, caMU IMPeIoCTaBIsIeMble CyObeKTaM IpaBa Mo CBOEH
IPUPOJE TAKXKE OTIMYAIOTCS M CPOK JACHCTBUS IPaB B OTHOLIEHUHU Pa3HbIX OOBEKTOB
He coBnajaer. [IpaBa ucnogHuTeNned NPU3HAIOTCS 3a UX JIMYHBIN BKJIaJ B CO3/IaHUE
WCTIOJIHEHUH (MHTEpPIIpeTaIisi UMH MTPOU3BEACHUH, KaK MPaBUIO, HOCUT TBOPUYECKHIMA
xapakTtep). [IpaBa usrorosureneii ponorpamm, Bueorpamm (Hanpumep, Bo Opanun
u llIBeiiapun), n3roroButenei 0a3 1aHHBIX, MyOJIUKATOPOB MOCMEPTHBIX W3AHUI U
OpraHu3alyii BeUIaHusl MPU3HAIOTCS B OTHOUICHUHU PE3YJIbTAaTOB, HOCAIIMX OpraHU3a-
LIMOHHO-TeXHU4YecKui xapakrtep. Kak ormeuaer A.I'. MaTBeeB, «CMeKHBIE TIpaBa aK-
KyMYJIMPYIOT B c€0e pa3HOXapaKTEePHbIE HHCTUTYThI, KOTOPbIE O0BEKTHO MU (DYyHKIIU-
OHAJIHO CBSI3aHbI C ABTOPCKUM IPABOM, M UTO, CKaXKEM NPSMO, TaKask HECUCTEMHasi
OpraHu3alys WHCTUTYTAa CMEXHBIX IpPaB IMO3BOJSET, B TO )K€ BpeMs, COXPAaHHUTh
LIEJIOCTHOCTh M 000COOJIEHHOCTh aBTOPCKOTO MPaBa KaK MHCTUTYTA, HAIIPABICHHOTO
Ha OXpaHy TBOPYECKHX MPOM3BEJIECHUI HayKH, JUTEpaATypbl U UCKyccTBa» (Matveev,
2019b:128).

Taxum 06pa3oM, BBIJIEIISAS TOJIOKEHUS O IPAaBaX, CMEKHBIX, POJCTBEHHBIX U T. [I.
C aBTOPCKUMH, 3aKOHO/IaTEIIN MBITAIOTCSI COXPAHUTh IEIOCTHOCTh KOHTUHEHTAIbHOM
KOHIICTIIIIH aBTOPCKOTO MTPaBa, B KOTOPOIl OXPaHSIIOTCS, B IEPBYIO OYEPE/Ib, HHTEPECHI
aBTOpa KaK TBOPYECKOH JIMYHOCTH, YTO BBIpAKAETCS B MPU3HAHUM 32 HUM JIMYHBIX
HEHMYILIECTBEHHBIX IPaB B OTHOIIEHUWH CO3JaHHOTO MM IPOU3BEICHUS, U JIHIIb
BTOPHYHO €r0 MMYIIECTBEHHbIE MHTEPECHI, U KaK CIIEACTBUE INPHU3HAETCS 32 HUM

8 B opuruHane ykasplBaeTcs Ha HETBOPYECKHUI XapaKTep Npas.
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UCKJIIOYUTENFHOE MpaBo. B CBSA3M ¢ 3TUM HEKOTOpBIE CHEIUAIMCTBI COMHEBAIOTCS
B CYIIECTBOBAHUU CAMOCTOSITEIIFHOTO €IUHOTO MHCTUTYTa CMEXHBIX npaB (Gavrilov,
2003:211).

CkenTHyecKku OTHOCWICSA K MHCTUTYTY CMEXHBIX 1paB u B.A. Jlozopues, KoTo-
PBIi TOBOPHUIT O CMEXKHBIX MPAaBaxX B COCTABE Xy/10)KECTBEHHBIX IPaB, pacCMaTpuBasi UX
HE KaK TpyMniy 0ObeKTOB, 00bETUHEHHBIX KAKUMH-TO OOLIUMH IOPUAMYECKUMU TPHU-
3HAaKaMH, a KaK TPU COBEPIIEHHO caMOCTOATENbHBIX 00beKkTa (Dozortsev, 2005:352).
To ecTp, OH BUAET B OOBEIUHEHUHN CMEKHBIX MPAaB HEKYIO IOPUINUECKYIO (opMalib-
HOCTb, @ HE (DOPMUPOBAHKE LIEJIOCTHOIO UHCTUTYTA.

Ho npeamnonoxenne o ToM, 4T0 MpUMEHEHHE «IOPUAUKO-TEXHUYECKOTO» MO/~
X0J1a — 3TO €AUHCTBEHHOE OCHOBAHUE /T POPMHUPOBAHUSI HHCTHTYTAa CMEKHBIX ITPaB,
npenacTaBisiercs ymepOHbIM. B0O3MOXKHO, 4TO NpPUMEHEHHE TakKOro IMOAXona s
MPeI0CTaBIEHUS IPABOBOI OXpaHbl JIFOOBIM 00BEKTaM MOTJIO ObI ObITh YTOOHBIM IS
3aKOHO/IATesl, MMOCKOJIBKY OTCYTCTBYET HEOOXOJUMOCTH BBISIBICHHS OOIIMX 3aKOHO-
MEPHOCTEN M XapaKTEPUCTUK. B 3TOM CBSA3M MpH TAKOM MOIAXO/I€ PU BOSHUKHOBEHUHT
00IIeCTBEHHOTO 3aIpoca B PaBOBOI OXpaHe HEMATEPHUATBHOTO 00bEKTa U HECOOTBET-
CTBUU €ro TpeOOBaHMSIM aBTOPCKO-IIPABOBOM OXpaHbl MOJIOKEHUS 00 oXpaHe J1I000ro
TaKoOro 00BbEKTa OTHOCHUIIMCH Obl K HHCTUTYTY CMEKHBIX TipaB. Eciiu npunepxuBaThCs
3TOTO MOAX0/Ia, TO TOMOJIOTUN MHTETPATLHBIX MUKPOCXEM TOXKE CIIEIOBAIO ObI BKIIIO-
YUTb B Pa3/ie] «CMEXHBIE MTpaBay. [Ipy 3TOM B 3aKOHOJATENBHBIX AKTaX MHOTMX TOCY-
napcts, HanpuMep, Asctpun’, lepmannu'®, Poccun, Hlseitnapun'!, SInorun'?, Tomo-
JIOTUH OXPAHSIOTCA KaK CaMOCTOSITENbHBIN Pe3yJIbTaT UHTEIUIEKTYaTbHON A TeITbHO-
CTH, B OTHOIICHHH KOTOPOTO TPEIOCTABIISETCS CIIEIMaIbHAS MpaBoBas oxpaHa (sui
generis). Kpome toro, B pamkax MexmnpaButenbctBeHHOr0o komuteta BOVC 1o rene-
THYECKHM pecypcaM, TPaJUIHOHHBIM 3HAHUAM U (QOIbKIopy'® Ha MPOTSKEHUH TIpH-
MepHO 20 JIeT BeXyTCs AUCKYCCHH O BO3MOKHOCTH OXPaHbI TPAUIIHOHHBIX 3HAHMIMA'
¥ TPAJULMOHHBIX BBIPAKEHHH KyJbTypsl (BhIpaxkeHHil (onbkiopa)', omHako
ONTHMAJIbHOE PELICHHE TIOKA HE HAalWJEHO, a IPUMEHEHUE NHCTUTYTa CMEXHBIX IIpaB
JUTSL OXpaHbl YKa3aHHBIX 00BEKTOB Jja’ke HE 00CYXKAaeTcsl.

9 Osterreich. Bundesgesetz vom 23. Juni 1988 iiber den Schutz der Topographien von mikroelektronischen
Halbleitererzeugnissen. Available at: https://wipolex.wipo.int/en/text/481686. [Accessed 10 October 2020].

10 Deutschland. Gesetz iiber den Schutz der Topographien von mikroelektronischen Halbleitererzeugnissen.
Available at: https://wipolex.wipo.int/en/text/461526. [Accessed 10" October 2020].

11 Schweiz.Bundesgesetz vom 9. Oktober 1992 iiber den Schutz von Topographien von Halbleitererzeugnissen.
Auvailable at: https://wipolex.wipo.int/en/text/480404. [Accessed 10™ October 2020].

12 Japan. Law on the Circuit Layout of a Semiconductor Integrated Circuits (Act Ne 43 of May 31, 1985).
Available at: https://wipolex.wipo.int/en/text/187322 [Accessed 10" October 2020].

13 TlonpoGuee o peaATenbHOCTH MeXIpaBUTENLCTBEHHOTO KomMuTera BOUC 10 MHTEIUIEKTYaIbHOM COOCTBEH-
HOCTH, TeHETHYECKUM pecypcaM, TPaIULMOHHBIM 3HAaHUSAM U (OJBKIOPY U TOKYMEHTax, pa3pabaTbiBacMbIX B
paMKax TaHHOTO KOMHUTeTa cM.: https://www.wipo.int/tk/ru/igc/index.html (gata obpamenus: 10.10.2020).

14 Hanpumep, cm.: OXpaHa TpajMIMOHHBIX 3HAaHWN: mpoekt crareil. Jlokyment WIPO/GRTKF/IC/39/4 ot
20.12.2018: https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf ic 39/wipo_grtkf ic 39 4.pdf (mata obpa-
menwust: 06.10.2020).

5 Hanpumep,  cm.: OxpaHa  TpaJWIHOHHBIX  BBIPAKCHHH  KyJIbTYpBl:  HPOCKT  CTaTei.
Joxyment WIPO/GRTKE/IC/39/5 ot 20.12.2018: https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf ic 39/
wipo_grtkf ic 39 5.pdf (nara obpamenus: 10.10.2020).
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Cnenyetr oOpatuth BHUMaHue Ha MHeHue @. IllTonbia, KOTOpBIA yKa3bIBall,
4YTO 00BbEIMHEHUE CMEXKHBIX MpaB B 3akoHe ['epmanuu ot 9 centsa0psa 1965 r. «O0 as-
TOPCKOM TIpaBe M CMEKHBIX IIpaBax»'® B OTJeNbHYIO TNaBy MOJ OOIIUM Ha3BaHHEM
«CMEXHBIE TIpaBay» ObIJI0 00YCIOBIEHO HE TOJBKO YUYETOM 3aKOHOIATEIbHON TEXHUKH,
HO ¥ CTPEMJICHHEM 3aKOHOJATENsT 00ECIIEYNTh PEryIHpPOBaHIE TOCTOWHBIX MTPABOBOM
OXpaHbl PE3yJbTATOB JNEATEIBHOCTH, CBSI3aHHBIX C HCIIOJIb30BAHUEM pPE3yJIbTaTOB
TBOpYECTBa aBTOPOB. [lOMBITKA TMPOIEMOHCTPUPOBATH MMEIONIYIOCS CBSI3b MEXKIY
0o0beKTaMHu (aBTOPCKOTO MpaBa M CMEXHBIX IPaB) MOKA3bIBAETCS B O0O3HAUYCHUH,
HCIOJIb3YEMOM B OTHOLLEHHUH IIPaB Ha OXPaHy Pe3yJIbTaTOB JAESITEIbHOCTH, «CMEKHBIE
npaBa» (WO KaKk HMX HWHOT/Ia MMEHYIOT «pOJCTBEHHBIe mpaBa») (Stolz, 1986:
859—864). Takum oOpa3om, 3aKOHOJATENbHAS TEXHHKA cama TMo ceOe He SBIsIeTCS
MEPBOCTENICHHBIM (DaKTOPOM BBIJCIICHHS CMEKHBIX MpPaB, OHA TOJBKO BBHITOIHSAET
(GYHKIMIO BCIOMOTaTEIbHOTO MHCTPYMEHTA.

Hpyroii noaxon Kk GOPpMHUPOBAHUIO CMEXHBIX MPaB OCHOBAaH Ha (DYHKIIMOHAJIb-
HOM Ha3HauY€HUU Pe3yIbTATOB UHTEIUICKTYaJIbHOM IEATEIbHOCTH CyObEKTOB CMEXHBIX
mpaB. Kak oTrmeuaercst B nmpaBoBoii jauteparype, u3ganHoin BOUC, cmexnble npaBa
MPEIOCTABIISIOTCS JIMIIAM, COJICHCTBYOIIMM CO3/IAaTENIsIM B pacIipOCTPAHEHUH UX MPO-
M3BEICHUI Cpea MIUPOKOH 06IIecTBEHHOCTH . ABTOpaM TPeOYIOTCS TOCPETHHKH,
npodeccroHaNbHbIE CIOCOOHOCTH KOTOPBIX MO3BOJISIOT MPUAATh MPOU3BEICHUAM Te
(hOpMBI N3TIOKEHUS, KOTOPBIE TIO3BOJISIOT CAIENATh MIPOU3BEICHUS JOCTYITHBIMH IITHPO-
Kot my6muke'®. Takas unes NoaaepKUBAETCA KAK POCCHICKUMH, TaK U 3apy0eKHbIMH
cnenuanuctamu. Mecymu OraBa, aHanu3upyst padoTsl npodeccopa K. A03, otmeuaer,
YTO TOMYJISPU3ALHUS CMEKHBIX TPaB 0COOEHHO aKTUBU3UPOBANIACH IO MEPE Pa3BUTHS
CPEICTB MacCOBOW HWHGOpPMAIMK HApSIIAy C Pa3BUTHEM TEXHOJIOTHYECKOM
uuBmmzanuu (Ogawa, 2006:174). Bnaronapst AeSITeIbHOCTH CYOBEKTOB CMEXKHBIX
IpaB Te€ MPOU3BEICHUS aBTOPOB, KOTOPBIE OBLTH MpeIHa3HAuYSHBI I My OJINYHOTO HC-
MIOJTHEHUSI, CTAHOBSITCS JIOCTYITHBIMH 00JIee IMPOKOW OOIIECTBEHHOCTH, YEM 3PUTEITH
WIH CIIYIIATeIH, ¥ TEM CaMbIM OKa3bIBAIOT MOJIOKUTEIBHOE BO3JCHCTBIE U HA MHTE-
peckl camux aBTopoB (Karanda, 2001:30), 4To COOTBETCTBEHHO SIBISETCSA 00BETUHSIO-
M TaKUX CyObEKTOB (haKTOpOM.

M.H. Ky3HenoB, aHanu3upys KICTOKHU MOSBICHUS CMEKHBIX MPaB B 3apyOe:KHOM
3aKOHO/ATENbCTBE, MPUXOAMT K BHIBOJLY O TOM, YTO SKOHOMHYECKasi CUTyalHs co3/1aia
y IpeACcTaBUTENEH OM3HECA 3aMHTEPECOBAaHHOCTh B IPEOCTABICHHUH IIpaB, AHAJIOT Y-
HBIX aBTOPCKUM IIpaBaM, «TEM JIUIIaM, KOTOPbIE JJOHOCIT CO3/IaHHBIE aBTOPOM TIPOH3-
BefeHus no nyomukm» (Kuznetsov, 1986:48). O.C. ®posnosa, uccinenyst HHCTUTYT
CMEXHBIX TPaB, CKIOHSETCS K (YHKIMOHATBHOMY MOXOY, 3aJI0’)KEHHOMY ITPH CO3/1a-
Huu ganHoro wHctUTyTa (Frolova, 2007: 93—100). Kak ormewaer O.C. ®@poiona,
JIESITEIbHOCTh MCTIOJIHUTENEH, N3rOTOBUTENEH (hOHOTpaMM M OpraHMU3alMii BEeIaHUs
CHOCOOCTBYET TOMY, YTOOBI MPOU3BEACHUS CTAHOBUIIUCH IOCTYITHBIMHU Il IIUPOKOTO
kpyra jimnt (Frolova, 2007:93-100). Ha pacripocTpaneHre aBTOPCKUX MMPOU3BEACHUN U

16 Deutschland. Gesetz iiber Urheberrecht und verwandte Schutzrechte. Available at: https://www.gesetze-im-
internet.de/urhg/ [Accessed 4™ July 2020].

17WIPO Intellectual Property Handbook (2008) WIPO Publication No 489 (E). Geneva. Switzerland. P. 46.

18 WIPO Intellectual Property Handbook (2008) WIPO Publication No 489 (E). Geneva. Switzerland. P. 46.
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obecrevyeHre ux COOOLEHUS AJIsl BCEOOIEro CBECHHS MPAKTUYECKH HEOTPaHUYEHHOMN
ayUTOpUH yKa3biBatoT B ToM yucie JI. Jlummuk (Lipszyc, 2002:304) u P.I1. Paxma-
tymuHa (Korshunov & Haritonova (eds.), 2017:170). Takum oOpa3omM, CMEXHBIMHU
MpaBaMH PETyJIUPYIOTCS OTHOLICHHMSI, KacalOIUecss B IIMPOKOM CMBICIIE KyJIbTYPHO-
MOCPEAHUYECKUX PE3yJIbTAaTOB NesiTebHOCTH (Schack, 2001:29).

Opnako A.I'. MatBeeB mpocieXuBaeT ymepOHOCTh (YHKIIMOHATBHOTO ITO-
X0/1a, KOTOPBIH, TT0 €T0 MHEHUIO, TIPOSIBISIETCS B TOM, YTO TAKOH MOXOJ] «HE OOBSICHSIT
OXpaHy HETBOPYECKHX 0a3 JaHHBIX, MpecC-MyOINKaUi 1 HETOCTATOYHO MOJHO pac-
KpBIBAaeT OXpaHy MpaB BellaTeIbHbIX opranusanuin» (Matveev, 2019 a:58).

[IpencraBisiercs, 4TO B OCHOBE MHTEIJIEKTYaJbHBIX MPaB, BKJIIOYas aBTOPCKUE,
CME)XHbIE, TATEHTHBIE U T. [I., JISKUT OalaHC UHTEPECOB co3AaTeseil pe3ynbTaToB UH-
TEJUIEKTYyaJIbHOM 1eATeIbHOCTH, O0agaTeNiell mpaB TaKue pe3yJIbTaThl U Ha CPEJICTBA
WHANBUAyAIM3alnH (IpaBoobiaaaresneil) u odmectsa. B mpoTuBHOM citydae rocyaap-
CTBO HE MO Obl 3aMHTEPECOBAHHOCTH BBOJIUTH MPABOBBIE HHCTUTYTHI U TPATUTH pe-
CYPCHI JUIS 3alTUTHl TAKUX TpaB (B TOM YHUCIIE C TPUBJICUYCHNUEM CYICOHBIX U TPaBO-
OXPAaHUTEIBHBIX OPTaHOB). Y aBTOpa BO3HUKAET HHTEPEC B PACKPHITHH CBOETO MPOU3-
BeJICHHs OOIIECTBEHHOCTH B OOMEH Ha TpeocTaBisieMoe mpaBo. M3roroBurenb 6asbl
JAHHBIX OCYIIECTBIISCT/OPraHU3yeT TPYA0EMKYIO HITH 3aTPaTHYIO paboTy 10 OUCKY U
cucremarusanuu (oopadotke) mHPOpMammu. [IpegocTaiss mMpaBo HM3TOTOBUTEIIO,
roCy/1apCTBO MCXOAUT HE TOJBKO M3 TOTO, YTO MOCJE MPEKpalleHUs] CpoKa JEeHCTBUS
UCKJIIOYMTEIHLHOTO MpaBa 0a3a JaHHBIX NEpEeNIeT B 0OLECTBEHHOE JOCTOSIHUE, HO BBO-
JUT CUCTEMY OTpaHMYEHUH M MCKIIIOUEHUH M3 MCKIIIOUUTEIBHOTO MpaBa, MO3BOJISIO-
HIMX UCIIOJB30BaTh TAaKOM OOBEKT B HAYYHBIX, 00pa30BaTEIbHBIX U UHBIX, YKa3aHHBIX
B 3aKkoHe 11eis1X. Ho rimaBHoe, mocpeicTBOM 0a3bl JaHHBIX CO3/1aeTCI UICTOYHUK HH(POP-
MaIuu, cooupasi ¥ CUCTEMATH3UPYs HHPOPMAIIHIO, U3TOTOBUTEIb, B KOHEUHOM UTOTE,
CIIOCOOCTBYET €€ paclpOCTPAHEHHUIO CPEeIu OOIIECTBEHHOCTH U TEM CaMbIM CIIOCO0-
CTBYET Pa3BUTHIO HAYKH U KYJbTYphl. T0 ke caMoe KacaeTcs U mpecc-myOIMKaIHi.

OO6namaTeny CMEXHBIX MPaB Aal0T BO3MOXKHOCTh O3HAKOMHTHCS C TPOU3BEACHU-
MU ¥ MHBIMH MH(QOPMALMOHHBIMU O00BEKTaMH OOJbIIEMY KOJIWYECTBY 3aHMHTEpPECO-
BaHHBIX IpeACTaBUTENEH 00IIecTBEeHHOCTU. VX JesaTenbHOCTh, KaK U JEATeIbHOCTh
aBTOPOB, CHOCOOCTBYET MOBBILIEHUIO MHPOPMUPOBAHHOCTH U KYJIBTYPHOMY pPa3BH-
TUIO oOIIecTBa. B 3TOH CBSI3M mpeacTaBisieTcs, YTO (PYHKIMOHAIBHBIA MOIXO0 Cle-
JIyeT paccMaTpuBaTh Kak HauOoJee apryMeHTHPOBaHHBIH.

Ho =e Bce cnenumanucTsl NOAAEPKUBAIOT Takoil noaxox. Hekoropsle uccieno-
BaTeIM KaK OCHOBAHHWE JIJISl IPEAOCTABICHUS MTPABOBOM OXpaHbl 00BEKTAM CMEKHBIX
mpaB OOJIbINE CKIOHSIOTCS K HJIee «BKJIa/la» B CO3JaHHE 0OBEKTa, HAIIPABIIEHHOTO HA
JoBeJIeHNe NpousBeieHuit 1o my6muku'’, B Tom uncne B. I'yrenxonsl, ¢ Toi Iuimb
pa3HHIIEH, YTO OH TOBOPUT O «TEXHOJIOTHUYECKOM MHBECTHPOBAHUI B 3BYKO3AIHCH U
Bemanue (Hugenholtz, 2019:1007). B xadecTBe CyIiecTBEHHOM TPOOIEMBI TAKOW HIIEH
0 3alIMTe UHBECTULUH B TexHONOruu b. ['yreHxonbl BUIUT OTCYTCTBHE MUHUMAJIbHBIX
KpUTEPUEB TPEAOCTABICHUS CMEXHBIX MpPaB B OTHOIIEHUWU YKa3aHHBIX OOBEKTOB
(Hugenholtz, 2019: 1008). IIpu TakoMm MoaX0/je MHHAMAIBHBIMU KPUTEPUSMH IS

19 The recasting of copyright & related rights for the knowledge economy. Executive Summary of final report.
(2006). Available at: https://papers.ssrn.com/sol3/papers.cfim?abstract_1id=2018238 [Accessed 4™ July 2020].
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OLICHKH UHBECTULIMI JIsl IPEOCTAaBICHHS OXpaHbl PaKTUUECKH OYAYT BBICTYIATh TEX-
HUYECKHE 3aTpaThl HA 3aMUCh U Bemanue. Uto ke kacaercs 0ojee MO3IHUX CMEXKHBIX
mpaB, TO CKOpee BCEro peuyb HAET YK€ HE O «TEXHOJIOTMYECKUX WHBECTHUIUSIXY,
a 00 mHBecTunMsX B arperanuio koHteHTa (Hugenholtz, 2019:1010). Ha opranusa-
IMOHHBIA M (DMHAHCOBBIA BKJAJ W3IaTe]eil B BBIMYCK IyOJHMKAIUN IS MPECCHI
YKa3bIBaeTCs, B YaCTHOCTH, B MyHKTe 55 mpeamOynsl Jupextusst (EC) 2019/790
EBpomneiickoro [Tapmamenta u Coseta ot 17 ampens 2019 r. 06 aBTOpcKOM mpaBe u
CMEXHBIX ITpaBax Ha eMHOM ITU(DPOBOM PBIHKE U TIOTIpaBKax K AupektuBaM 96/9/EC
u 2001/29/EC?°.

BwMmecTte ¢ Tem npeacTaBisieTcs, YTO MpeaaraeMbple HCCIIe0BATENIMHU TTOIXObI
HE ABJISIIOTCSA A0COMIOTHO OIUMOOYHBIMU. THCTUTYT CMEXHBIX MpaB TMHAMHUYHO Pa3BU-
Baromuiicsi. Eciii mpoBecTH aHajau3 MOJO0KEHUH O CMEXHBIX MpaBax HE B OTHEJIBHO
B3STOH CTpaHe, a B 0oJiee r1o0abHOM MacIITade, TO MOYKHO MTPEOIOKUTh, YTO 3TOT
MHCTUTYT IBOJIOIMOHUPYET, U MOJIXO/bI, TPUMEHSIEMbIE K 3TOMY MHCTHTYTY, MEHS-
torcsa. OOpaTHBIIKCH K UCTOKaM (POPMUPOBAHUS MHCTUTYTA CMEXHBIX MpaB (IpUMe-
pamMH MOTYT CIIy>KUTh yKa3aHHBIE BbIIIE 3aKOHBI ABCTpUHM U MTanum), MOXKHO 3aMe-
TUTh, 9TO B TOT UCTOPHUUECKUN TIEPHO MPEACTABUTEIN MHOTHX TOCYJIApCTB MCKAIU
NPaBOBBIE BO3MOXKHOCTH JIJIsl OXPaHbl OOBEKTOB, B TOJHOW Mepe HE yI0BIECTBOPSIIO-
LIMX KPUTEPHSIM aBTOPCKO-MPABOBOM OXpaHbl. ITO B ONPEAEICHHON CTEeNeHH 00Bsc-
HSIET OOIIMPHBINA MEepPeUueHb OXPAHSIEMbBIX CMEXHBIMU MpaBaMH OOBEKTOB B ABCTPUU
u Utanuu.

Crenyronmm 3TanioM pa3BUTHS HHCTHTYTa CMEXHBIX NPaB ABISAETCS (PyHKIHO-
HAJIBHBINA MOJXO/, MPU KOTOPOM OCHOBHOE Ha3Hau€HHE OOBEKTOB PacCMAaTPUBACTCS
KaK pelIarolvii KpUTepuil nmpeaocTaBieHus oxpaHbl. He Bce 0ObEKTbI, KOTOpbIE HE
YAOBIETBOPSUIA KPUTEPHUIO aBTOPCKO-IIPABOBOM OXpaHbl, MOATNAIANHN MO TPUMEHEHUE
WHCTUTYTa CMEXHBIX TPaB, a TOJBKO T€, KOTOPHIE CIIOCOOCTBOBAIM O3HAKOMIICHHIO
OOIIIECTBEHHOCTH C MIPOU3BEACHUSAMH U HHBIMA MH(POPMAITIOHHBIMU OOBEKTaMH.

B HacTosiee BpeMsi UIMEIOTCS MPEANOCHUIKU Mepexo/ia Ha CIeAYIOUIMi dTamn
HBOJIFOLIMOHHOTO PA3BUTHSI UHCTUTYTA CMEKHBIX MPaB, P KOTOPOM Ha TIEPBOE MECTO
BBIXO/IST OPraHU3aIMOHHBIE XapaKTEPUCTUKN (TIPEIbITyIue, YKa3aHHbIE BHIIIE, ABA
(axTOpa COXpaHsSIOTCs, HO HE paccMaTpUBarOTCs Kak pemaromue). Hampumep, Cya no
MHTEJJIEKTYaJIbHbIM MpaBaM npu npuszHanuu 3a jaunoMm (OO0 «BKonrtakrey») npaso-
BOTO CTaTyca M3TrOTOBUTENS 0a3bl JaHHBIX AKIEHTHUPOBAJ BHUMAHHME HA CO3JAHUH
M3TOTOBUTEJIEM YCIIOBHH JIJISl HAITOJTHEHUS 0a3bl JAHHBIX C OCYIIECTBICHUEM MTOCIIEY -
foiel 00paboTKH, a Ha HE CaMOCTOSTENILHOM 3aloJIHeHHH 0a3bl JaHHBIX W yKazal
HUKECTOSIIMM CylaM Ha HEOOXOIMMOCTb OLEHKHU CYIIECTBEHHOCTH 3aTpaT Ha co3Jia-
Hue 6a3bl NaHHBIX>'. B IpyroM crope MexkIy 00IecTBEHHBIME OpraHu3auaMu « Mup
TeceH» U «YeMomaH HOOPHIX Je» Cyay Ha OCHOBE IMPENCTABICHHBIX J0Ka3aTeIbCTB
MPEJCTOSIIO YCTAaHOBUTH, SIBISIETCS JIM DJIEMEHT COIMAIbHOM ceTH («rpymray) 0a3oi

20 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and
related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC. Official Journal
of the European Union. L 130, 17.05.2019, pp. 92—-125.

2! TMTocranosnenne Cya Mo MHTEIUIEKTYIBHBIM npaBaM 0T 24 uross 2017 r. mo geny Ne A40-18827/2017 //
CIIC «KoncynpranT [lmrocy.
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JTAaHHBIX, OXPaHSAEMOM CMEKHBIM MPABOM, WU JAHHBIM 3JIEMEHT ObUI CreHEpUpPOBaH
aBTOMAaTMYECKHU CHCTEMOi caifTa’?.

ITo Toit s)xe mpuuuHe B OyMyIIeM MOTYT BOSHUKHYTh IPEINOCHUTKH TS TPU3HA-
HUSl CMEXKHBIX TpaB 3a OPraHW3aTOPAMH CO3JaHUS Pe3yJbTaTOB (HEMAaTEePHAIBHBIX
00BEKTOB) MPHU MOMOIIH BRICOKOTEXHOJIOTUYHBIX PEIICHUH, B TOM YHCJIE TEXHOJIOTUI
HCKYCCTBEHHOTO MHTEIIeKTa. [I0cKONbKY B LIENsIX MO IepKaHMs TpaBoIopsiika Oy et
HE00XOJIMMO OIPEJeNIUTh He TOJIBKO TO JIMIIO0, KOTOpoe OyJeT MolydaTh MpeuMylie-
CTBa MaT€pPUAILHOTO ¥ MHOT'O XapaKTepa OT UCIOIb30BaHUS PE3y/IbTaTOB, CO3JaHHbIX
[IPU IOMOIIY TEXHOJIOTMH UCKYCCTBEHHOTO UHTEJJIEKTa, HO U HECTH OTBETCTBEHHOCTh
3a IEUCTBUS 110 HEITPABOMEPHOMY UCIIOIb30BaHUIO, OCYLIECTBICHHBIE TAKON TEXHOJIO-
ruei. Yxe ceifyac B MPOLECCE MPABONPUMEHEHHs] BO3HUKAIOT BOIPOCHI, CIEIYET JIN
paccMaTrpuBaTh JEHCTBHS B OTHOLIEHUH OXPAHAEMOTo 00beKTa (B 4aCTHOCTH, U3BIIE-
YeHHE WM KOMMPOBAHUE JAHHBIX, B TOM YHcCJe B OOJIbIIOM 00BbEME), KOTOPBIE OCY-
LIECTBJISIET HE YETIOBEK, & TEXHOJIOTHUS, HAIPUMEP, TEXHOJIOTUS UCKYCCTBEHHOIO HH-
TEJJIEKTa, KaK MCIIOJIb30BAHUE PE3yJIbTaTa MHTEIUIEKTYalIbHOM JIeATENbHOCTH (HaIpH-
Mep, 0a3bl JaHHBIX ), KAK 3TO UMEJI0 MECTO IPU PACCMOTPEHUH MCKa O 3alUTE UCKITIO-
YUTENHLHOTO MpaBa Ha 0asy qaHHbX «HeadHunter»?.

PasBuTHE MHCTUTYTa CMEXHBIX IIPAB MPOUCXOAUT B Pa3HBIX CTpaHaxX HE OJHO-
BPEMEHHO. Ps rocyaapcTB N3HAYaJIBHO MOOLIPSIIN OPTraHU3allnOHHYO0 AESTEIBHOCTD
Y TIPEJOCTABIISUIA TAaKUM CyObEeKTaM CMEXHBIE MpaBa. J{pyrie cTpaHbl MOKa U3y4aroT
BO3MO>KHOCTh MPEJOCTABIICHUS] CMEXHBIX MPaB 32 OPTaHU3AIMOHHBIA BKJIAJ B CO3/1a-
HUE pe3yJibTaTa MHTEIJIEKTyIbHON e TEIbHOCTH, HAIPUMED, KaK 3TO MPOUCXOIUT B
OTHOIICHNHU 0a3 JaHHBIX (B 4aCTH OXPAHBI €€ COACPKAHUS OT HETIPAaBOMEPHOTO KOIIH-
POBaHUs WJIN HW3BJICUEHUS ee CyIlecTBeHHOM dacTh). [1o 3Toii e mpuunne o0cyxae-
HHUE BOIPOCa O MEXIYHAPOJHON OXpaHe Takux 0a3 MaHHBIX B pamkax [locTosHHOTO
komurera BOMC no aBTOpcKOMY MpaBy U CMEKHBIM IPaBaM B HACTOsIIIEE BpeMs IIPH-
OCTaHOBJICHO.

Kpatkuii aHanm3 KOHLENTYyaJbHBIX MOAXOJOB MOKA3bIBAET, YTO KacaTeIbHO
CMEXXHBIX MTPaB B 3aKOHOJIATEIbCTBE OJIHO3HAYHO OTNpEAeNeHbI CyOBEKThI, OOBEKTHI, B
OTHOIIEHWU KOTOPBIX TMPEIOCTABIAIOTCS CMEKHBIE MpaBa, YUUTHIBAeTCA (PYHKIIHO-
HaJIbHOE Ha3HAUYEHUE TaKUX 0OBEKTOB, a TAK)KE SKOHOMUYECKUHN M OPraHU3allnOHHBIN
BKJIaJ] CyOBEKTOB, B OTHOUIEHMH KOTOPBIX MOTYT MPU3HABATHCS COOTBETCTBYIOLUE
npasa. [lanHyro uHpOpMaLHIo cleayeT yUecTb IPU PACCMOTPEHUH MOHATHUS U OCHOB-
HBIX XapaKTEPUCTUK CMEXHBIX IIPaB.

IlonsiTHe M OCHOBHBIE XapaKTEPUCTUKH CMEKHBIX IIPpaB

B HacTosmelt crathe CMEXHBIE IIPaBa PacCMAaTPUBAIOTCA M KaK IMPAaBOBOM HMH-
CTUTYT, BXOJASALIMHA B IMPaBO HHTEUIEKTYalTbHOW COOCTBEHHOCTH (B OOBEKTHBHOM
CMBICJIE), M KaK IpaBa, NpU3HABAEMbIE B OTHOLIECHUH PE3YJIbTaTOB UHTEIUIEKTYalbHOM
JEeSATEIbHOCTH 3a JIMLAMH, COJACHCTBYIOIIMMH PAaCHpPOCTPAHEHHIO NMPOM3BEAECHUIN U

22 Pemenne ApGurpaxuoro cyaa r. Caukr-IlerepGypra u Jlenunrpasckoii o6nactu ot 31 asrycra 2015 r.
Available at: http://kad.arbitr.ru/PdfDocument/9dal7e¢68-9¢4c-41b7-8865-aa738759387¢/1ecb9753-4aa5-
47ad-81d3-15ebc4114f1a/A56-58781-2012 20150831 Reshenie.pdf. [Accessed 10t October 2020].

23 Pemenre MOCKOBCKOTO FOpOAICKOro cyaa ot 27 anpest 2018 r. o geiy Ne 3-91/2018 // CTIC «KoHcynbrant
ITmroc».
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nHOU nHpOpManun (B cyObeKTHBHOM cMbiciie). PopmupoBanue B Poccun nacTuTyTA
CMEXHBIX IpaB CBA3bIBaIOT ¢ OcHOBaMH TpaxkaaHckoro 3akoHonatenbctBa CCCP u
pecny6mnuk 1991 r., BetynuBmumu B cuity B Poccun B 1992 1., B KOTOPBIX HAILJIM OT-
pakeHHE TTOJIOKEHHUS O CMEKHBIX MpaBax, MPU3HABAEMBIX 32 UCIIOIHUTEISIMHU, CO3/1a-
TEJISIMH 3BYKO- U BUJIC03aITUCel, opranu3aiusamMu ddupHoro Bemanus (ctT. 141—143).
[TonsTre «cMeXxHbIE MMpaBay UCIOIb30BAIIOCH B Ha3BaHUU CT. 141 B kauecTBe 0000111~
IOLIEr0 TOHSTHS, OXBAaTHIBAIOIIErO IIpaBa HCIHOJHUTENEH, co3jarened 3BYKO- U
BHJIEO3aNKCce, oprann3zanuii ¢pupHoro Bemianus. B 3akone Poccuiickoit deneparumn
ot 9 mronst 1993 1. Ne 5351-1 «O06 aBTOpCKOM TpaBe U CMEXKHBIX MPaBax» CMEKHBIM
npasam ObL1 ocBsitieH pasnen Il nanHoro 3akona. B cMeHuBIIEH yTOMSIHY ThIN 3aKOH
yactu yerBeproil 'K P® rmasa 71 umenyercsa «llpaBa, cMeXHbIE C aBTOPCKUMM.
Ncxons usz nonoxenuit ¢r. 1303 I'K PO nonsTus «mpasa, CMEXHbBIE C aBTOPCKUMI U
«CMEXHBIE IIPaBa» pacCMaTPUBAIOTCSA KAK CHHOHUMBI.

B . 1 cr. 1303 T'K P® yka3biBaeTcs, 4TO MHTEIUICKTYalbHbIE TIPaBa HA PE3yJib-
TaThl UCTIOJTHUTEIBCKOMN JIEITeIbHOCTH (MCIIOTHEHHS ), Ha (DOHOTpaMMBI, Ha COOOIIIe-
HUE B 3(pup Win 1o Kabelto paano- 1 Tenenepenad (Beranue oprann3anuii 3pUpHOTO
u KaOenbpHOrO BEUIaHWs), HA colepKaHWe 0a3 JaHHBIX, a TAKKE Ha MPOHM3BEICHHS
HayKH, JIMTEPaTypbl U UCKYCCTBA, BIIEPBble OOHAPOJIOBAHHbBIE MOCE UX MEPEX0/a B
OOIIECTBEHHOE JIOCTOSIHHE, SIBISIOTCS CMEXKHBIMH C aBTOPCKMMHU MpaBamu. Ecmu
B OCHOBaxX IrpaKIaHCKOTO 3aKOHOAATEIhCTBA 1991 T. akieHT ObUT CMEIeH B CTOPOHY
CyOBEKTOB, M CMEXHBIMH IPaBaMH OOBEANHSUINCH MTPaBa UCIOTHUTENEH, co3aTesnen
3BYKO- W BHJ€03amuceil u opranuszauuii 3gupHoro Bemanus, To ['K PO kareropus
«CMEXHBIE IIPaBa» 00BEANUHSAET MpaBa B OTHOIIEHUH TOMMEHOBAHHBIX B I1. 1 cT. 1303
I'K P® o6bexros. [Ipencrasnsiercs, uto nonoxenus 1. 1 cr. 1303 I'K PO ne packpsl-
BAaIOT CYITHOCTH CMEXHBIX IIPaB, @ TOJIBKO MEPEYHCISIIOT 00BEKTHI, OXPAHAEMBIE CMEXK-
HBIMH [TPaBaMH.

[ToHsTHIO 1 OCHOBHBIM XapaKTEPUCTUKAM CMEKHBIX MPaB B IOPUIUUECKOHN JTU-
Teparype yaenseTcs BHUMaHHE POCCUACKUMH CTICTIHAINCTaMH B 00JIaCTH MpaBa, B TOM
gucie B paborax M.A. bimmsnena u K.b. JleontbeBa (Bliznets & Leont'ev, 2015),
N.A. 3enuna (Zenin, 2013; 2019), 3.11. I'aBpuiioa (Gavrilov, 2003), B.JI. DuTuna
(Entin, 2018) u npyrux. OmHUM U3 MEPBBIX B COBETCKON IOPUINYECKON JHUTEpaType
MOHATHE «CMEeXHbIe mpaBa» ynomsanyn B.J. CepeGposckuii. Paccyxnas o mpaBax
apTUCTOB-UCIIOJHUTENIEH, OH yKa3all, YTO yCTAaHaBIMBas OXpaHy IpaB YyKa3aHHbIX
CyOBEKTOB, «IIPaBUJIbHEH ObLIO Obl TOBOPUTH MpPaBaX <CMEXKHBIX> WU <POJCTBEH-
HBIX> ¢ aBTOPCKUM IpaBom» (Serebrovskiy, 1956:87).

I'oBOps 0 CMEXKHBIX MpaBax Kak o0 NpaBoOBOM MHCTUTYTE, V. A. 3eHuH oT™MeyaeT,
YTO «CMEXHBIE MpPaBa MPEACTABISAIOT COOOW COBOKYIHOCTh HOPM TI'Pa)KIaHCKOTO
1paBa, PEryJUPYIOLUIUX OTHOIICHHS IO OXPaHE HMCIOJIHEHUH, OCTAHOBOK, (POHO-
rpamm, Inepejnad opraHu3anuil 3(UPHOTO U KaOEIbHOrO BELIaHMs, YCTaHOBJICHUIO
pexumMa UX HCIOJIb30BAaHUSA, HAJCICHUI HWCIOJHUTENEH, IPOU3BOIUTENEH
(doHOrpaMM U BEIIATENbHBIX OPraHU3aUil JINYHBIMH HEHMMYIIECTBEHHBIMU U UMY-
LIECTBEHHBIMH MpaBaMH U 3amiurte 3Tux mnpas» (Suhanov (ed.), 2015:752). Toxne-
CTBEHHOE OIIpEJIeJICHHe MOXHO HalTu M B paboTax [Apyrux CHEHHAIUCTOB
(Kost'kova, 2005).
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E.C. I'punb, packpbiBasi IOHSATHE «CMEXHBIE MPaBa» B OOBEKTUBHOM CMBICIIE,
naet 0oJiee MIMUPOKOE OIpeesIeHHe, TOBOPS YKe HE TOJIBKO 0 HOPMax IpakJaHCKOIo
[IpaBa, HO ¥ O COBOKYITHOCTH «IIPABOBBIX HOPM, PETYJIUPYIOIIUX OOIECTBEHHbIE OTHO-
IICHUS, CBSA3aHHBIE C CO3JAHMEM U HCIOJIb30BAHHEM OOBEKTOB CMEXKHBIX IIpaB,
OCYIIECTBIICHHEM IaHHBIX mpaB W ux 3ammuToi» (Novoselova (ed.), 2017:100).
Heckonbko TUCKYyCCHOHHBIM aCIIEKTOM B IAaHHOM OIpE/ICJICHUH MPEICTaBIsIeTCs yKa-
3aHUE Ha pPeryJIMpOBaHME OTHOLICHUH, CBA3aHHBIX C CO3JaHUEM OOBEKTOB CMEKHBIX
npaB. Hanpumep, ecii TOBOPUTH 0 COOOIICHUAX B 3(UpP OpraHU3aIMi BEIIaHUs, TO
BOTIPOCHI CO3/IaHHSI UMEHHO COOOIIEHHUH B OOJIBIIEH CTENEHN OTHOCITCSA K MOy YSHHIO
JUIEH3UI Ha BELIaHHWE, BBIINOJHEHUIO TEXHUYECKUX PErJIaMEHTOB M HMHBIX HOPM
nyonuyHoro mpasa. Bo3moskno, npeanaraemasi E.C. I'puHb KOHCTpyKLIUS Hampas-
JIeHa Ha TO, YTOOBI MTOKa3aTh, YTO NMPU3HAHHE CMEKHBIX IPaB B CIlydae UCIOJIb30Ba-
HUS TIPU CO3/IaHUU COOTBETCTBYIOUIMX OOBEKTOB CMEXHBIX MPaB MPOU3BEICHUN WIIH
UHBIX OOBEKTOB CMEKHBIX IpPaB 3aBUCUMO OT NPABOMEPHOCTH HCHOJIb30BAHMS
YKa3aHHbIX OOBEKTOB, M CO3[aHME TakuX OOBEKTOB IpejBapser padora 110
YperyJupoBaHUIO OTHOIICHWH, HANpPaBIECHHBIX Ha IMPABOMEPHOE HCIOJIb30BAaHHE
O00BEKTOB aBTOPCKOTO MpaBa W CMEXKHBIX NpPaB Ui CO3JaHHUS HOBBIX OOBEKTOB
CMEXHBIX IIPaB.

ITomumo onpeneneHnit MOHATHUS «CMEXHBIE ITPaBa» B 00BEKTUBHOM CMBICIIE, HE-
KOTOpbIE CHENUANNCTHI MpeuIaraioT (GOpMYIMPOBKH TEPMHHA «CMEKHBIE IIPaBa» B
CyObEKTUBHOM CMBICIIE, B TOHUMAHUH ITpaBa (TpaB), MPU3HABAEMOTO 3a JIULIOM, KOTO-
pO€ HaieNnaeTcs JOMOJIHUTEIbHBIMU PABOBBIMU MTPUBHIICTHSIMH.

Hamnpuwmep, B.A. benoB paccMaTpuBaeT cMeXHbIE MMPABA KaK «UCKIIOUNUTEIbHBIC
[paBa HAa OPUTHHAIIBHBIE PE3YJIbTAThl TBOPUECKOI AEATEIHOCTH, COeIMHEHHOM C TIpH-
MEHEHHEeM TeXHUYecKuX HaBbIKOBY» (Belov, 2012:470). B onpeaenenuu, npeacTaBiieH-
HOM B.A. BenoBbIM, OCHOBHBIE aKIIEHTHI CIEIaHbl HA KaTErOpUIO MpaB, K KOTOPOI
OTHOCATCSI CMEXHBbIE IIPaBa, OXpaHsAEMbIe Pe3yJIbTaThl U YKa3aHHWE HAa IPUMEHEHUE
TEXHUYECKUX HaBBIKOB. ClleyeT OTMETUTh, UTO, BO-NIepBbIX, B.A.benos nccnemxyer
CMEXHBIE ITPaBa TOJILKO C TOYKHU 3PEHHSI POCCUHCKOTO TMpaBa, TaK Kak B 3aKOHOATEIb-
HBIX aKTaxX JPYTUX CTpaH, B YACTHOCTH €BPOINEUCKUX CTpaH, MPUMEHUTEIBHO CMEXK-
HBIM [IpaBaM rOBOPAT U 00 UCKITIOYUTEIILHOM IIpaBe (IIpaBax), U O TAKOM UMYIIECTBEH-
HOM IIpaBe Kak MPaBo, HAa BO3HarpaxjaeHue (06e3 ykazaHus Ha TO, YTO OHO paccMaTpH-
BaeTcsd Kak HCKIouuTenabHoe). Kpome Toro, maxe mpuMeHUTENnbHO K Poccuiickoii
®epepanuu B cootBeTcTBHH C 1. 2 ¢T. 1303 'K PO nomumo uckimounTensHOro npasa,
K CMEXHBIM IpaBaM B Cilydasx, npeaycMoTrpeHHbix ['K PD, oTHocATCS Takke JTMYHbIE
HEHMYILECTBEHHbIE IIPaBa.

Bo-BTOpBIX, 00BEKTHI CMEKHBIX MPaB MOTYT OBITH CO3JIaHBI M 0€3 UCTIOIh30Ba-
HUS IPOU3BEICHUH, OXpaHIEMbIX aBTOPCKUM IIPABOM, HAIIpUMep, UCIIOTHEHUE MTPOU3-
BEICHUH, NepeleAnX B 00IECTBEHHOE JOCTOSHUE, IPOU3BEICHUN HAPOAHOTO TBOP-
YeCcTBa, aBTOP KOTOPHIX HE M3BECTEH, COOOIIeHNE B 3pUp WK 1Mo Kabesro HOBOCTEH,
¢donorpamMma 3BykoB mpupozsl. CrpaBelyiuBa W KpPUTHKA JaHHOTO ONpEAETICHHUS
3.I1. 'aBpUIOBBIM, KOTOPBIH YKa3bIBaeT Ha TO, YTO PE3YJbTATOM TBOPUYECKOU
JIESITEIbHOCTH CPei O0BEKTOB CMEKHBIX IPaB PaCCMATPUBACTCS TOJIBKO UCTIOJIHEHHUE.
IIpu >TOM HeEKOTOpble CYOBEKThl CMEXKHBIX IIpaB, HaIpUMEp, HCIOJIHUTEIN
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U MyOJUKaTOphl, TEXHUUECKNE HABBIKU MPH CO3/IaHUU PE3YJIBTATOB HE HCIONb3YIOT
(Gavrilov, 2015:271).

B 3apy0exHBIX MCTOUHMKAX MOKHO BCTPETHUTH ONpEAETICHUE, COrIacHO KOTO-
pOMY CMEXHBIE ITpaBa — 3TO MPaBa, CBA3aHHbBIE C aBTOPCKUM IIPaBOM, KOTOPBIE rapaH-
TUPYIOT, YTO ONpEACTICHHBbIE KaTeTOpUH (PU3NYECKHUX JIUI] WM OpTaHU3aINid, BHOCS-
IMX BKJIaJ B KyIbTYypHBIH akT, MOTYT MOIy4aTh AOXOJ OT CBOEH AeATeabHOCTH !,
B npencraBneHHOM ONpENEICHUH aKLIEHT CMELIEH ¢ XapaKTEPUCTUK CMEXHOIO IIpaBa
B CTOPOHY OCHOBAHHMS IIPEOCTABIEHUS TaKOI 0 MpaBa, MOJYEPKUBasi BHECECHHE BKIIAJa
B OCYIIECTBJIEHUE HEKOET0 KYJIBTYPHOTO MpoLEecca.

Jly1s TOro 4To0bl 1aTh ONpPENEICHNE CMEKHBIM MTpaBaM, IPEACTaBIAETCS Liele-
COOOpa3HbIM PACCMOTPETh OCHOBHBIE XapaKTEPUCTHKH CMEXHBIX IIPaB, BbIIEIHB
CpeIy HUX T€, KOTOPbIE OTHOCSTCSI IMEHHO K JAaHHOW KaTErOpHH.

CMmexHble TIpaBa, KaK U MHbIE NIPaBa, OTHOCSIINMECS K KATETOPUHM MHTEIUIEKTY-
QJIbHBIX MpaB, NPU3HAIOTCS B OTHOUIEHMH OOBEKTOB, HOCSIIMX HeMaTepUallbHBIN
xapakrep. CMexHbI€ ITpaBa He CIEIYIOT 3a BEIbIO, B KOTOPOU BBIPaXKEH HEMATEPHAIIb-
HBII 0OBEKT, B OTHOIIEHUH KOTOPOTO MIPHU3HAETCS COOTBETCTBYIOIIEE MpaBo. Mx Hanu-
YKe HEe 3aBUCHT OT IpaBa COOCTBEHHOCTH Ha BEIlb, B KOTOPOW MOXET OBITh 3a()UKCH-
POBaH pe3yabTaT UHTEIUIEKTYaIbHON 1EATEIbHOCTH, OTHOCSIIUNCS K 00bEKTaM CMEX-
HbIX npaB. IIpekpainenue mpaBa COOCTBEHHOCTH Ha TaKylo Belllb (MaTepHasbHBbIM
HOCUTENb 3allCH) TaKXKe HE BIICYET MPEKpAIIeHUs CMEXHOro mnpasa. IIpobiemsr
peai3alvy UCKIOYMTEIBHOIO IPaBa M €ro 3allUThl BO3MOXHBI B Cllydae, €Ciu
WCIIOJIHEHHE He ObLIO 3alMCaHO BO BPEMs MCIOJHEHUS UM ObUIO 3alIMCaHO, HO €IUH-
CTBEHHBIN MaTepUaJIbHbII HOCUTENb YTEPSH, TOBPEXKJIEH U T. [I.

3aKOHO/ATENBHO YCTAHOBIIEH IPUHIIMIT UCUEPIIAHHS] UCKIIIOYUTEIBLHOTO IIPaBa B
cllydae IMpaBOMEpPHOTO BBEACHUE OPUTHMHANA WM SK3eMIUIsIpa OHOTPaMMBbI B TPax-
JaHCKUM 000poT Ha Teppuropun Poccuiickoit denepauuu myTeM HUX MPOAAKU WU
uHoro otuyxaeHus (ct. 1325 'K P®). MckimtounTenbHOE MpaBo HE MOKET OBITH Jajiee
peain30BaHO B OTHOUIEHMH PACHPOCTPAHEHUS] KOHKPETHOIO OPUIHMHANIA WM 3K3EM-
ispa GOHOTrPaMMBbI, HO HE MHBIX ITPAaBOMOYHIA MpaBooO1agaTesiMu GOHOTpaMMBI Kak
OXpaHsIeMOro pe3yJbTaTa HHTEIUIEKTYaJIbHOU AESITEIbHOCTH.

CMexHbIe ITpaBa NPUMEHUTENIBHO K UCKIIOYUTEIbHBIM IIpaBaM B Poccuiickoi
denepanuy 060pOTOCHOCOOHBI U MOTYT HMPEAOCTABIATHCS M OTUYXKIATHCS B TTOJTHOM
o0beMe. B HEKOTOPBIX cTpaHaX CMEKHBIE MPaBa MOTYT MPEIOCTABIATHCS KaK MPaBo
WCIOJIb30BAaHUS TPETHUM JIMI[AM, HO HE MOTYT OTUYX/JaThCs B MOJHOM OOBbEME, WU
IPEJOCTaBICHHUE MpaBa UCIOJIb30BaHUS MOXKET KacaThCsl OTJEJIbHOrO(-bIX) IPABOMO-
qusi(-i) (croco6a ncnob30Banus) (Hanpumep, B ['epmanum).

B 3akoHOJaTenpHBIX akTaX HEKOTOPBIX CTPAaH IMPELyCMOTPEHA IMPEe3yMILHS
neperayy Uil NpeoCTaBiICHUs MPaB, CBSI3aHHBIX C OTACIBHBIMU CIIOCOOAMH UCTIONb-
30BaHM UCIIOJHEHUH B OTHOLIEHUH 3aIIMCH Ha (POHOTPAMMY HJIU B CBSI3U C CO3/1aHUEM
ayIMOBU3YaJILHOTO TIPOM3BeAeHUs (B yacTHOCTH, 1. 4 cT. 1317 'K PO, crt. L. 2124

24 The emergence of Community-wide protection for creativity. Copyright and neighbouring rights in the
European Community. 9/1991. Available at: https://op.europa.cu/en/publication-detail/-/publication/
85c9131e-ec61-4aaa-a809-adb9ce2c4455/language-en/format-PDFA 1B [Accessed 5™ July 2020].
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Kozekca MHTEIEKTyalbHOM coOcTBeHHOCTH ®PpaHuuu>), B KOTOPOE BKIIOYACTCS
COOTBETCTBYIOILIEE UCIIOTHEHHE.

CMexHbIe TpaBa, KaK U WHbIE UCKIIIOUUTENbHBIE TIPaBa, OTHOCATCS K aOCOMIOT-
HBIM IIpaBaM, U UX CIIe[lyeT pacCMaTPUBATh KaK HEKYIO MOHOIIOJIUIO Ha UCIIOIb30BaHKE
00bEeKTa CMEXHBIX TpaB. MHble numa 00s3aHBI BO3AEPKATHCA OT HCIIOIB30BAHUS
OnpeeIeHHOro 00BEeKTa, 3a HMCKIIOUEHUEM CIy4YaeB, YCTAHOBJIEHHBIX 3aKOHOM, B
yactHocTH, B Poccuu 'K P®. B To xe Bpemsi, BcTynasi B JOrOBOPHbIE IPABOOTHOILIE-
HUS, HampuMep, 3aKiioyvasl JMIIEH3WOHHBIM JIOTOBOp, JOrOBOp 3ajora HT. 1.,
HCKJIIOYUTEILHOE CMEXKHOE MPABO B paMKax 3TUX OTHOIIEHUH MEHSET CBOM Xapakrep.
OHO CTaHOBUTCS MPEAMETOM 0053aTeNILCTBEHHBIX (AOTOBOPHBIX) OTHOWEHUH. 1 nist
3aIUTHl HAPYIIEHHOTO UCKIIOYUTEIHHOTO CMEKHOTO TpaBa MPUMEHSIOTCS CIIOCOOBbI,
onpeneneHusie 'K PO, B Tom uncne nmonoxenus cr. 1252 'K PO. Oanako 3t1 moso-
KEHUSl HEMPUMEHHUMBI, €CJIM HApYLICHUE CIEAyeT U3 HCIOJIHEHHUS 00s3aTeNbCTB 110
JIOTOBOPY, 3a UCKJIIOYEHHEM CIy4yaeB BBIXOJA CTOPOH JOrOBOpa 3a €ro Mpeelbl
(Hampumep, M3rOTOBJIEHHE THpaxa (POHOTPaMM KOJIHMYECTBOM OOJBIIMM, YEM 3TO
MPEAYCMOTPEHO JOTOBOPOM M TOCJEAYIOINIEE PACIPOCTPAHEHUE TAKUX IK3EMIUISIPOB
0e3 paspernieHus npaBooOagaTess).

[TockonbKy cMeKHBIE IIPaBa OTHOCST K MHTEIJIEKTYaJbHbIM IpaBaM, UM CBOM-
CTBEHHBI BCE T€ XapAaKTEPUCTUKH, KOTOPHIE MOTYT CUUTATHCS YHUBEPCAIBHBIMH IS
MpaB, OTHOCSTINXCS K ATOH KaTETOPHUH.

Bo-nepBbIX, pe3yabTaThl MHTEUIEKTYAIbHON 1€ATENbHOCTH, B OTHOIIEHUU KO-
TOPBIX IPU3HAIOTCS CMEXHBIE MPaBa, OMpPE/IEICHbI 3aKOHOAATEIbHBIMU aKTaMHU, U, 11e-
pedeHb 0O0BEKTOB CMEKHBIX MPaB HOCHUT 3aKPHITHIN XapakTep. OIHaKO mepedeHpb oXpa-
HSEMBIX Pe3yJIbTaTOB B TOCYNAapCTBaX OTIWYAeTCsA. B kadecTBe 0OBEKTOB CMEKHBIX
IIpaB paccMaTPUBAIOTCS KPUTUYECKUE M HAyUHbIE M3JAHUS MPOU3BENECHUMN, KOTOPbIE
HE OXpaHSIOTCS aBTOPCKUM MpaBoM (B 4YacTHOCTH, B ['epmanun), ¢ororpapuu
U OO0BEKTHI, U3TOTOBJICHHBIE CIIOCOOAMH, aHAIOTUYHBIMU (hoTorpadun, KoTopbie HE
SIBIITIOTCS. OXPaHIEMBbIMU TIPOM3BEICHUSIMH, TTOCKOJBKY B CO3/IaHUE TaKUX OOBEKTOB
HE OBUI BJIOXEH JIMYHBIA TBOPUYECKHH BKIaa aBTOpa (Hampumep, B ABCTpuH,
I'epmanvu, Jlanuu, Utanuu), uCiolHEHUs WCIIOJIHUTENEH, YCTPOCHUE UCTIONHEHUM,
OCYUIECTBIIEHHOE OpraHu3alieil (Hampumep, KOHIEPTHOM opranuzamueii) (B ['epma-
HUM), GOHOTPAMMBI, TIepeaadn opraHu3anuii Bemanus (B Poccun — cooOmieHus B
a¢up 1K 1o Kadenro), 6a3bl JaHHBIX, ABISAIOMINECS Pe3yIbTaTaMH CYIICCTBEHHOH WH-
BECTHIIMOHHOM J1eITeNbHOCTH (B TOM uuncie B Poccun, ['epmanuu, Jlanun, Hoperun),
JMYHAas KoppecnoHaeHIus (B ABcTpuu, Mtanuu), nHXeHEepHbIE TPOEKThI U MOPTPETHI
(8 Utanun), karanoru (B yacTHOCTH, B [lanuu, Ounnsuaun), Tabauisl (HarpuMep, B
Janum), BugeorpaMMel (B yacTHOCTH, B Ounnsuauu, @paniuu, Xopatuu, L1Beiina-
pun), npecc-penussl (Hanpumep, B Jlanuu, OuHnssHINN).

Bo-BTOpBIX, CMEXHBIE MpaBa, KaK U MHbIE MPaBa, OTHOCSAIIUECS K KaTErOpHH
MHTEIJICKTYaJIbHBIX TPaB, MPU3HAIOTCS B OTHOIICHUH 00BEKTOB, HOCSIINX HEMaTepH-
aNbHBIN XapakTep. JlaHHBIE MpaBa MPU3HAIOTCS 32 CyOBEKTaMH, OCYIIECTBIISIOUIMMU

25 France. Code de la propriété intellectuelle (version consolidée au 15 novembre 2019). Available at:
https://wipolex.wipo.int/en/text/540561 [Accessed 10" October 2020].
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NeSITebHOCTD, PE3yJIbTaT KOTOPOH 001aaeT HEeKOM HeMaTeprualbHOW CaMOCTOSATENb-
HOM (OpMOii, OTIMYHON OT TOM, B KOTOPOH CYILIECTBYET aBTOPCKOE MPOU3BENEHUE,
MCIIONIB3YEMOE JIJISl CO3/IaHuUs 00bEKTa CMEXKHBIX TIpaB. CyOBbeKThl CMEXHBIX MTPaB, Kak
Y aBTOPBHI TIPOU3BEACHUIA, COXPAHSIOT CBS3b C CO3TAHHBIMU MU Pe3yJIbTaTaMH WHTEI-
JEKTYaJIbHOU JESTEbHOCTH.

B-TpeTrbux, cMeXHbIE MpaBa OrpaHUYEHBl 1O TEPPUTOPUU, CPOKY IEHCTBUS,
conepkanuto. To ecTh mpaBa Ha OOBEKTHI CMEKHBIX MPaB MPU3HAIOTCS TOJBKO B TOM
cTpaHe, MO0 TJ€ CO3[AaH COOTBETCTBYIOUIMH OOBEKT, IMOO0 Iie OH 3aUKCHPOBAH
(U1 MCTIONHEHMH), MO0 TPpaXKTaHUHOM (IOPUIMYECKUM JIMIIOM) KOTOPOHM SIBIISETCS
CyOBEKT CMEXHBIX MpaB, JUOO TJe OMmyOJMKOBAaH WM OOHApOJOBaH OOBEKT (I
¢dbonorpamm), OO Ha TEPPUTOPUU CTPAHBI, TJI€ OPTAHU3ALN UMEET MECTO HaXOXKIe-
HUS WIM TIE PACIIONIOKEHBI MEPeNaTInKh, C MOMOIIBI0 KOTOPBIX OCYIIECTBIISETCS
cooOrmienue (A5 BemareabHbIX Opranu3anuii). B apyrux crpanax, kpome o0603HaueH-
HBIX BBIIIE CIy4YaeB, OOBEKT CMEXKHBIX MPAB MOXKET OXPAHATHCS TOJIBKO B COOTBET-
CTBUHM C MEXIYHApOJHBIM JIOTOBOPOM JHOO Ha OCHOBAaHWH IMPHUHIIMIIA B3aUMHOCTH
(HampuMep, B OTHOIIEHUH 0a3 TaHHBIX).

Cpok JeicTBHSI CMEXHBIX MpaB 3aUKCUPOBAH B 3aKOHE, OH HE MOXKET ObITh
MIPOJUIEH WJIM U3MEHEH I10 JKeJaHuio npaBoodnagatens. [Ipoueaypa nocpounoro mnpe-
KpaIlIeHHs CMEKHBIX ITPaB WM 0TKa3a OT HUX 3aKOHOAATEILCTBOM HE IPEyCMOTpEHA.
O6beM npeaocTaBIsieMbIX CMEKHBIM ITPAaBOM IPABOMOYNH 3aBUCUT OT 00BEKTA CMEX-
HBIX TIPaB U B KAXKJ0M KOHKPETHOHN cTpaHe MOXKET oTinyaThes. [Jaxe B Tex ciydasx,
KOTJ]a TPAaBOMOYMS IMPaBOOOJIaAaTeNell ONpeeNeHbl MEXIyHapOIHBIM JI0TOBOPOM,
Takol 00BEM OXpaHbl SBIISETCS MUHUMAIBHBIM, M 3TO HE MPEMSATCTBYET TOCYIapPCTBY
NPU3HABATh 3a MPAaBOOOIIAAATENSIMH TTpaBa B 00JIbIIEM 00BEMe.

A.I'. MatBeeB, Kak 1 HEKOTOpBIE APYTHE UCCIEA0BATENN, OTMEYAET, YTO UCXOS
13 MEXTyHApOIHBIX JOTOBOPOB U akToB EBpomneiickoro Coro3a, cMeXHbIE ITpaBa sBJIs-
1oTcs uckmounTenbHbMu (Matveev, 2019 a:56). Takoe yTBepkaeHHe HE B MOJHOMN
Mepe OTpa)xaeT CyIIECTBYIOLIEE MOJI0KEHNUE.

Bo-nepBbIX, X0Ts mpaBa UCIOJHUTENEH, U3TOTOBUTENEH (oHOTpaMM U Bella-
TEJIbHBIX OPTaHM3AIMi 3aKPEIUICHbI B CHEIHATFHOM MEXIyHApOIHOM JOTOBOpE —
PuMckolt KOHBEHIIMH, HEMOCPEICTBEHHO MOHITHE «CMEKHBIE MpaBay HE HAILJIO OTpa-
KEHHE B YKa3aHHOM MEXJTyHApOJIHOM aKTe, U KOHBEHIIHS, COOTBETCTBEHHO, HE OTHO-
CUT TIPEIyCMOTPEHHBIE TIpaBa K CMEXKHBIM. Takke Kak HE YIIOMHHAETCS JTaHHBIN
TEPMUH B Psijie 3aKIIOUCHHBIX TTocsie 1961 r. MexXayHapo HBIX JOTOBOPAX, B TOM YUCIIE
KonBeHnumun 06 oxpaHe HWHTEPECOB MPOM3BOAMTENEH (OHOTPAaMM OT HE3aKOHHOTO
BOCTIpomn3BoicTBa X GoHorpamm (JKenera, 29 oktsa6ps 1971 r.), KonBenmuu o pac-
MPOCTPAHEHUU HECYIHMX MPOrpPaMMbl CUTHAJIOB, IMEPENaBa€MbIX Yepe3 CIyTHUKHU
(bproccens, 21 mas 1974 r.), JoroBope BOUC no ucnonHeHusM u (poHorpamMmam
(Kenena, 20 nexabps 1996 r., nanee — AN D), [IekuHCKOM TOTOBOpE MO ayIHOBU3Y-
anpHbIM ucnioHeHuIM ([lexun, 24 urons 2012 r., manee — IleknHCKUI JOTOBOD),
MOCBSIIEHHBIX OTACIBHBIM BUJAM PE3YJIbTaTOB WHTEIIEKTYaJbHOU AESITEeIbHOCTH,
KOTOpBIEC IPUHATO OTHOCUTH K 00bEKTaM CMEXHBIX TIpaB. [IoHATHE «CMEXHBIE TIpaBay»
ynomuHaercss B CorjameHWM O TOPTOBBIX acleKTax MpaB HWHTEIUICKTYaIbHOMN
cooctBenHoctu (BTO, Ypyrealickuii payHJT MHOTOCTOPOHHHUX TOPTOBBIX TEPEroBO-
poB, Mappakem, 15 anpens 1994 r., manee — Cornamenue TPUIIC) u psne
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MEXTYHApOJAHBIX JOTOBOPOB, HOCSIIUX PETMOHAIBHBIM XapaKTep, HO B HUX HE J1aeTCs
onpezeeHue U He pacKphIBA€TCs CYIIHOCTb ITHX IPaB.

Bo-BTOpBIX, YTO KacaeTcss MPUPOIBI MpPaB, OTHOCSIIMXCSH K CMEXKHBIM, TO
MOMHMO HCKIIOYUTENILHOTO TIPpaBa, MEXKIYHAapOJHBIE JTOTOBOPBI MPEIYCMaTPUBAIOT
JMYHBbIE HEMMYIIECTBEHHbIE MIPpaBa JUIsl UCTIONHUTeNneH (Hampumep, ct. 5 IUD, cr. 5
[leknHCKOrO NOrOBOpa) M MpaBO HAa BO3HArpaXkAeHHWE (B YaCTHOCTH, cT.12 Pumckoit
KOHBeHIUH, cT. 15 [IUD). Cnenyert yuects, uto eciau B coorBercTBuU ¢ 'K PO npaso
Ha BO3HAIpaXKICHHUE PacCMaTPUBAETCS KaK COCTaBHAs YaCTh UCKIFOYUTEIBHOIO I1PaBa,
B TOM YHCJIE TPU B3WUMaHUHW BO3HATPXKIACHHUS (TUIAThI) C 0OOPYIOBAHHUS M YHCTBIX
HOCHUTENEH 3a CBOOOHOE BOCIIPOM3BEIeHUE (JOHOTPAMM U ayAHOBU3YaJIbHBIX MTPOHU3-
BEJICHUI B JIMYHBIX LIEJIAX, TO B MEXAYHAPOAHBIX JIOTOBOpaX M €BPOMEUCKHUX aKTax
[IPABO HA BO3HATrPa)KJI€HUE PACCMATPHUBACTCS KaK CaMOCTOSITEIbHOE UMYLIECTBEHHOE
npaBo. Kpome TOro, B MeXIyHapOAHBIX aKTaX HMMEET MECTO U «OTPAHUYECHHOE
[IpaBO — TMPaBO 3alpeliarb HENPaBOMEPHOE HCIIOJIb30BaHUE (Hampumep, CT. 7
Pumckoit xonennuu, Cormamenue TPUIIC), nmpenocraBnsiomniee rocynapcTBam
BO3MO>XHOCTh YCT@HABJIMBATh Ha HAIIMOHAILHOM YPOBHE Pa3IMYHbIE MEPHI IPABOBOM
3alIUTHI, BKJIIOYas M MyOJMYHO-TIpaBoOBbIe. [IpuMeHeHne moaxona, Korjaa CMexXHOe
MPaBO KaK €MHOE MPaBO CyObhEKTa pacCMaTPUBACTCS KaK COCTOSIIEE N3 KOMIIOHEHTOB,
HanpHUMep, CMEXHOE MPABO UCTIOTHUTENS], COCTOALIEE U3 IMYHBIX HEUMYILECTBEHHBIX
MpaB, UCKIIIOYUTENILHOTO MpaBa M T. ., BO3MOXHO TOJBKO B PaMKaX HaIlMOHAJIbHBIX
UCCIIeIOBaHUM, HO TaKO 1MoJ1X0o/ He OyJIeT puemMiIeM B I1100aibHOM MaciuTade.

[Ipu sTOM, NEHCTBUTETHHO, CMEKHBIE ITPaBa B OCHOBHOM HOCST WMYIIIECTBEH-
HBIM XapakTep (MCKIOYEHHE COCTABIISIOT JIMYHbIE HEMMYIECTBEHHBIE ITPaBa UCIOJI-
HuTenel (rocyjapcTBax KOHTUHEHTAJIBHOTO MpaBa) WK TaK Ha3bIBa€Mble MOPAJIbHbBIE
npaBa (Hanpumep, B CoeauneHHoMm KoposieBcTBe), 1 HanOosiblee 3KOHOMUYECKOE
3HA4YEHUE UMEIOT UCKIIIOUNTENIbHBIE CMEXHBIE MTPABa.

Bmecrte ¢ TeM UMEIOTCS XapaKTEPUCTUKHU, KOTOPbIE IPUMEHUMBI, B OCHOBHOM,
K CMEXHBIM IpaBaM:

— JIeATENBHOCTh CyOBEKTOB CMEKHBIX TIPaB HOCHUT, KaK MPaBHIIO, OpraHu3alli-
OHHO-TEXHUYECKHI M SKOHOMUYECKUH XxapakTep. CMeXHBIMHU paBaMU OXpPaHSIETCS HE
JIMYHBIN, TBOPUYECKUH BKJIAJ (K UCKIFOUEHUSAM MOKHO OTHECTH UCIIOJIHEHUS) B CO3/1a-
HUE pe3yJibTaTa MHTEJUIEKTYaJIbHON AESTeNbHOCTH, a BKIIAJ, HOCALIMI OpraHu3anu-
OHHO-TEXHUYECKUHN M 3KOHOMUYECKUH XapakTep. B 3Toii cBA3M OT co3narens pe3yib-
TaTa MHTEIUICKTYaTbHON AESITETLHOCTH, OTHOCSIIErOCsS K OOBEKTaM CMEXHBIX TIPaB,
He TpeOyeTcsl MPOSBICHUS TBOPUYECTBA U IOCTHYKEHUS] OPUTHHAIBHOCTH PEe3yJIbTaTa;

— LIETIBIO MIPEIOCTABIICHUS CMEXKHBIX MPaB SIBJISETCS MOOUIPEHUE ACSITETbHOCTH,
CBSI3aHHOM € COOOIIEHNEM Iy OJINKE WM NTPEIOCTAaBICHUEM I0CTYTIA K IPOU3BEIECHUAM
win nHpopMaMoHHbIM o0bekTaM. [IpenocraBisemas oxpaHa HampaBieHa, B KOHEY-
HOM CYeTe, Ha yJIOBJICTBOPEHUE KYJIbTYPHBIX, HAYYHBIX U 00pa30BaTeNIbHBIX MOTPEO-
HOCTEH 00I1eCTBEHHOCTH.

Taxum 06pazom, eciir TOBOPUTH O CMEKHBIX IMpaBax Kak O MPaBOBOM MHCTUTYTE
(B OOBEKTMBHOM CMBICJIE), TO OHH TMPEACTABISAIOT COOOH CHCTEMY IPaBOBBIX
HOPM, PEryJUpPYIOLIUX HMYIIECTBEHHbIE M CBS3aHHbIE C HUMH JIMYHBbIE HEUMYILE-
CTBEHHbIE OTHOILLIEHHS B CBSI3U C UCHOJIb30BAaHUEM PE3YJbTAaTOB MHTEJUIEKTYalbHOMN
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NESITeIbHOCTH TBOPYECKOW OPraHW3allMOHHO-TEXHHUYECKOW WM WHBECTUIIMOHHOMN
HaIpPaBJIEHHOCTH, LEJIbI0 KOTOPOH SIBJIsIETCSA COOOIIEHHE OOIIECTBEHHOCTH MU MPEIO0-
CTaBJICHUS €H1 TOCTyNa K MPOU3BEACHUSM WM UHBIM HH()OPMALIMOHHBIM 00bEKTaM.

B cyOBeKTHBHOM CMBICIIE CMEKHOE MPABO SBISETCS MPU3HAHHON TOCYAapCTBOM
3a JINIIOM, CO3JABIIUM PE3YJIbTaT MHTEIUIEKTYabHON NIESATENbHOCTH, HAIIPABICHHBIH
Ha co0OIeHNe O0IIECTBEHHOCTH WM MPEAOCTaBICHUS el JOCTyna K IPOU3BEICHUSIM
WIK HWHBIM WHGOPMAIMOHHBIM OOBEKTaM, JIMOO OCYIIECTBUBIIMM KOHTPOJb U
HECYIIIUM OTBETCTBEHHOCTh 3a €ro CO3JaHhe, HWCKIIOYUTEIHHOH BO3MOXKHOCTHIO
WCTIONIb30BaTh TAaKOW Pe3ysbTaT M0 CBOEMY YCMOTPEHHUIO MJIH yIOBIETBOPSATH 32 €ro
CUET MHbIE UMYLIECTBEHHbIE /WM IMYHbIE HEMMYIIIECTBEHHbIE HHTEPECHI CIIOCO0aMH,
OIpeIelIEHHBIMU 3aKOHO/IaTEILCTBOM.

3akarouyenue

AHanm3 3aKOHOJIaTENIbHBIX AKTOB B C(hepe aBTOPCKOI'O MpaBa M CMEXKHBIX MpaB
CBHJIETEIILCTBYET 00 SBOJIOIIMOHHOM Pa3BUTHH HMHCTUTYTa CMEXHBIX TIPaB, KOTOPBIH
M3HAYaJIbHO aKKYMYJIMPOBAJI ITOJIOKEHHSI O ITPaBaxX Ha Pe3yJIbTaThl MHTEIUIEKTYalIbHOM
NeATeNIbHOCTH B cpepe KyIbTyphl, HE B IIOJHON Mepe yIOBIECTBOPSIOLINE KPUTEPHSIM,
XapaKkTepHBIM JUIsl aBTOPCKOTO TpaBa. Pa3BuTue, Kak U 3apoKICHNE MHCTUTYTA CMEX-
HBIX [IPaB, CBS3BIBAIOT C COBEPUICHCTBOBAHNEM TEXHOJIOTHIA, TO3BOJISIOMINX JOBOIUTD
MPOU3BEICHUS U MHBIE MH(OPMAIIMOHHBIE MaTepHaIbl Ul MPeICTaBUTENEH Iy OInKY.
Ha coBpeMeHHOM 3Tane MHCTUTYT CMEXHBIX MPaB PacIIUpPSAETCs B CBSA3M ¢ SKOHOMU-
YeCKOH M COLMaNIbHOM MOTPEOHOCTHIO MOOLIPEHUS NESTEIbHOCTU JIUL, BHOCSIIUX
OpraHu3aIMOHHBINA, (MHAHCOBBIN WM MHOW BKJIAT B cOOp, 00pabOTKYy M pactpocTpa-
HEHUe MpoMu3BeAeHUI U MH(pOPMaIY, U UHTEHCU(UKALUEeH TpUMEHEHUsT HHpopMa-
[IHOHHO-TEJIEKOMMYHHKAI[HOHHBIX CeTel, KOTOPBIE CO3Aal0T JOMOIHUTEIbHBIE MPe-
MOCBUIKU aKTHBHOT'O MCIIOJIb30BaHMS PE3yJIbTaTOB MHTEIIEKTYaIbHON J1eATEIbHOCTH
0e3 yueTa MHTEPECOB JIUII, CO3JABIINX TaKHE PE3yJIbTaThl MM MHUIUUPOBABIIUX MX
CO3/IaHUE U HECYIUX OTBETCTBEHHOCTh 3a UX [IPaBOMEPHOE UCIIOIb30BaHueE. MIMeroTes
OCHOBaHMS TpeJIoNaraTh, 4YTo MPU3HAHNE CMEXHBIX MPaB 3a U3AATENSIMU IPECCH U
uHpOpMaLMOHHBIMU areHTcTBaMu B EBpomnelickom Coro3e He sIBJIETCS 3aBepllaro-
MM 3BCHOM COBEPLICHCTBOBAHWS MHCTHTYTa CMEXHBIX IIpaB, U B OyAyIleM BO3-
MOXHO IOSIBJIEHHE HOBBIX CMEXHBIX IIPaB B OTHOILEHUU CyOBEKTOB, COAEHCTBYIOMINX
MOBBIIICHUIO HHPOPMUPOBAHHOCTHU U KYJIbTYPHOMY Pa3BUTHUIO OOIIECTBA.

C nossneHueM 1UQppPoBOI cpesibl U HHPOPMALMOHHO-TEIEKOMMYHHUKALIMOHHBIX
CeTeil, B 4aCTHOCTH, PACILUPSAIOTCSA BOSMOXKHOCTH IIPECTaBICHUS TBOPUECKUX ITPOH3-
BE/ICHUH IIPEACTaBUTEISIM OOLIECTBEHHOCTH. BupTyasibHas U JONOIHEHHAs peabHo-
CTU HAUYMHAIOT CTUPATh T'PaHU MEKAY UCIIOJTHEHHEM U HHBIMH BHAMU HCTIOIb30BAHUS
pe3yJIbTaTOB HHTEUIEKTYaJIbHOM JEATENbHOCTH M CO3JaHMEM HOBBIX OOBEKTOB.
Hanpuwmep, norpy»xasicb B MUP UMMEPCHBHBIX 00BEKTOB, IACCUBHBIN 3pUTEIb MEHSIET
CBOIO POJIb Ha aKTUBHOT'O UcIIOIHUTENS. JIn60 Hao60poT, 3anucas pparMeHT 3By4aHUs
rojioca WUCIIOJHUTENS, BOKAJOWJ CHHTE3UPYeT IaHHBI TOJIOC MPUMEHUTEIHHO
K MCIIOJIHEHUIO PA3JIMUHBIX MPOM3BEIEHUI 0€3 yuyacTus uyesoBeKa, I'oJIoC KOTOPOro
B3AT 3a OCHOBY. B CBSI3M C 3TUM BO3HHMKAIOT BOIPOCHI, SIBISIOTCA JIU J€HCTBUS
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AKTHBHOTO 3pUTENSA B AMMEPCHUBHBIX NPEACTABICHUAX WIHM IIEHHE BOKAJOWIA UCIOII-
HEHUSIMH, U LeJaecoo0pa3HO 1M NPEJOCTaBICHHE OXpaHbl TAKUM HCIOJHEHUSM.
[IpaBonpumenuTenbHas mpakTHka B Poccuu mo BorpocaM MCTONb30BaHUS 00BEKTOB
CMEXHBIX TIPaB B IIU(PPOBOI Cpeie 10 HACTOSAIIETO BPEMEHH €I1le HAaXOIUTCS Ha CTa TN
¢dopmupoBanus. [Ipencrasisiercsi, YTO OCHOBHBIE XapaKTEPUCTHUKH CMEXHBIX MPaB U
00BEKTOB TAKHX MpaB, KOHIENTyaJIbHbIE MOJXO0/bl B IPU3HAHUHU 3@ OIpEIEICHHBIMU
JUIIAMHA CMEXKHBIX TIPaB MOTJIH OBl COJEICTBOBATH BHIPAOOTKE MPABOBOW MO3HIINU, B
TOM YHCJIE TIPU Pa3pelIeHUH CIIOPOB, CBSA3aHHBIX C WCIOJIB30BAaHUEM B IU(GPOBOI
cpele pe3ynbTaTOB HHTEIUIEKTYAJIbHOM AESTENBHOCTH.
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