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Abstract. The digitalization of the economy and society, the introduction of artificial intelligence
in human activities actualize a number of new issues related to both the legal support of these processes,
and areas of development of law as a regulatory system, and the relationship between law and technology.
Understanding of law in conjunction with other social institutions determines its role not only as a norma-
tive regulator, but as a cultural and historical phenomenon. The aim of the article is to analyze the problem
of changing the value (ethical and moral) element of law in the context of technology development. The
investigation will be based on an interdisciplinary approach. The author concludes that the progress of law
is defined by the values protected by it, which traditionally includes justice, equality, good faith, common
sense, etc. The transformation of human-technology relations at the present stage raises the question of
moving toward technological humanism or turning to traditional humanism. The author formulates the hy-
pothesis that the law in its value component cannot be replaced by artificial intelligence. The research
studies the forms of securing value ideas in international law. By the example of international acts and case
law it is shown that international organizations are in search of a balance between the use of artificial intel-
ligence and respect for human rights. It is concluded that the law is able to maintain its essential founda-
tion without turning into technology, addressing universal principles of law, and searching for the balance
between scientific and technological progress and human rights.
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Law is a part of society and it reacts to all changes that occur in it. Digitaliza-
tion as a global trend in the development of economy and society based on transfor-
mation of information into digital form (Khalin, Chernova, 2018:47), shift to other
forms of communication through on-line technologies, introduction of remote work-
ing and studying, which were widely used during the fight against COVID-19 pan-
demic, undoubtedly influence the development of law as a regulatory system.

Legal theorist and philosopher Werner Krawietz noted that “...New techno-
logical possibilities have changed the practical possibilities that a person has in
his/her legal actions, but with them and through them, the social reality of law has al-
so changed” (Krawietz, 1998:123).

The change in the “human-technology” relationship (Vlasova, 2015:170-173,
Kasavina, 2018:129-142, Rostova, 2019:50-59) as a philosophical problem raises be-
fore legal science a new range of issues related both to the legal support of digitaliza-
tion and various legal aspects of artificial intelligence application and development of
law in the digital age, and correlation between law and technology in general®.

The use of artificial intelligence is rapidly expanding, including in the field of
legal activity. “Robotization and technologization of legal activity are quite common”
(Khabrieva, 2018:13): self-learning algorithms are used for analyzing large amounts
of data and investigating crimes?, artificial intelligence is used to perform certain
tasks of a lawyer (Ponkin, Redkina, 2018:91-109), in judicial and banking activities,
corporate procedures (Vojnikanis, Semenova, Tyulyaev, 2018:140), etc.

1 Concerning the Russian legal doctrine we can mention a few articles devoted to the development of law in
the digital age: Zaloilo, M.V., Pashentsev, D.A. (2019) National legal order of Russia in the conditions of dig-
italization. Bulletin of Saint Petersburg University. Law. Vol. 10. Issue 2. 196-209; Mazhorina, M.V., Teren-
tieva, L.V., Shakhnazarov, B.A. (2019) International private law in the context of the development of infor-
mation and communication technologies. Topical issues of Russian law. No. 5 (102). 169-182; Muratova, O.V.
(2019) The concept of transnational consumer law in the modern world. Lex Russica. No. 7 (152). 20-28; Ta-
lapina, E.V. (2018) Law and digitalization: new challenges and prospects. Russian Law Journal. No. 2. 5-17;
Khabrieva, T.Ya., Chernogor, N.N. (2018) Law in the conditions of digital reality. Russian Law Journal.
No. 1. 85-102; etc.

2Donk, R. (2020) Using algorithms in police investigations, available at: // https://www.ru.nl/ai/news-
events/news/vm-news/using-algorithms-police-investigations/ (Accessed 01 June 2020).
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The expanding digitalization generates a normative transformation (Tikho-
mirov, 2020).

The normative transformation seems to be taking place in several directions.
Firstly, legal regulation of various aspects of artificial intelligence and robotics appli-
cation is being developed (Neznamov, Naumov, 2017:14-25). Secondly, the law itself,
as a social institution, is undergoing certain changes: “it gradually accepts, as subjects
and new atypical objects, phenomena that, according to the old legal classification,
have an inanimate, non-subjective and non-objective character like genome engineer-
ing, biotechnology, Internet, and artificial intelligence” (Sinyukov, 2019:11).

So, it can be noted that the Law of the Russian Federation No. 1-FKZ “On
Amendment to the Constitution of the Russian Federation” dated March 14, 2020
(Article 1, paragraph 6, subparagraphs “v”, “g”) revised Article 71, subparagraphs “I”
and “m” of the Constitution of the Russian Federation of December 12, 1993, accord-
ing to which “information technologies, ensuring security of an individual, society
and the state when applying information technologies, and circulation of digital data”
are under the authority of the Russian Federation.

Transformation of law in a global sense (not only its normative “envelope”)
owes to the multidimensional nature of law, interpreted as a part of culture (Garcia
Civico, 2018:13), and as a system of social communications (Antonov, Polyakov,
Chestnov, 2013:78-95).

The synthetic understanding of law in the context of combination of sciences
and arts that make up the “great anthropology” of human culture (Haberle, 2006:151;
2002:104; Haberle, Kotzur, 2003:5) seems relevant today, when human and individu-
al is replaced by technical and typical; therefore it is important to refer to art as
“a form of creativity, way of spiritual self-realization of a person through sensory and
expressive means” (Ivin, 2004), form of social consciousness, and specific kind of
practical-spiritual development of the world” (Il'ichyov, Fedoseev, Kovalyov, Panov,
1983), and to law as to art. Let us recall the definition of law introduced by Celsus,
the ancient Roman lawyer, as “the art of good and justice” (Jus est ars boni et aequi).

S.S. Alekseev, a Soviet and Russian legal theorist, devoted several his works
to the study of social value of law. He justified the importance of the value-based
characteristic of law as a necessary and socially useful tool for social development,
identified specific properties of law (normativity, formal certainty, coercion, and dy-
namism) and showed their social value in regulation of public relations. The scientist
described law as an independent value due to its specific content, which is also re-
flected in the fact that “legal norms embody the prevailing moral principles, i.e., the
basics of justice” (Alekseev, 2019: 47). The author highlighted the relationship be-
tween law and culture, noting that the properties of law, legal technique, and legal
language can be characterized “as gradually accumulating elements of intangible spi-
ritual culture” (Alekseev, 2019:201).

STATE AND LAW IN CONTEMPORARY WORLD 845



Padamrok E.E. Becmnux PY/H. Cepusi: FOpuouueckue nayxu. 2020. T. 24. Ne 4. 843-863

Professor Jesus Garcia Civico studied the relationship between law, society
and culture from the perspective of the “man-society-culture-law relationship” (Gar-
cia Civico, 2018:15).

Miguel Reale, legal theorist and philosopher, the author of the “three-
dimensional theory of law”, believed that law involve normative (norm), factual, so-
cial and historical (fact), and ethical and moral (the value of justice, which is put as
the task to be preserved) elements. According to Reale, through multiple forms of
correlation between facts, values, and norms, arise and develop various legal experi-
ences, which, in their turn, are mutually influenced and overlap (Reale, 1985:203—
224, 1997).

A broad understanding of law in relation to other social institutions deter-
mines its role not only as a statutory regulator, but as a cultural and historical phe-
nomenon. The increasingly spreading introduction of artificial intelligence into life
effects the development of each of the elements of law (normative, factual and ethi-
cal). Legal science and philosophical thought are increasingly turning to the issue of
future law. Several options for future law development have been substantiated (Kha-
brieva, 2018:15).

Using the Socratic method of posing questions in learning the truth, I will in-
dicate several problems and judgments, which may encourage discussion about the
future of law.

What is the role of the value-based core of law in the era
of digitalization and robotization?

To analyze this issue, I will turn to the ideas of Emilio Serrano Villafaie, the
legal theorist and philosopher, who looked at the progressive development of law
through its goals and values (Serrano Villafafia, 1973-1974:466). The author did not
deny the development of law in accordance with the spirit of the time: “...since social
progress is, in its turn, the progress of civilization and culture, hence the progress of
law reflects not only legal forms, but also the forms of civilization and culture of so-
ciety that give it life. [ ... ] Law must perform a progressive function and develop in
accordance with time and with the reality and relationships it regulates” (Serrano Vil-
lafafia, 1973-1974:462—-463). At the same time, Serrano distinguished “formal” and
“substantial” progress of law. The former involves the technical aspect of law, the
legislative expression of legal ideas, and their logical and clear expression (Serrano
Villafafia, 1973-1974:469). According to the scientist, it is not the concern for the le-
gal technique but for the goals and values that the norms are designed to implement
that constitutes a perfect law and defines its functions. “The function of law is to re-
flect this changing social reality and regulate numerous legal relationships for the
benefit of security, certainty, and common good; these are the goals of law among
which justice is of prime importance” (Serrano Villafafia, 1973-1974:472).
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It seems that this scholar’s point of view can be accepted by modern scientific
thought. Law regulates social relations, and therefore develops along with them. How-
ever, it is the goals and values of the law that determine its progressive development.

Is the new digital reality able to change the traditional values of law?

The formation of electronic culture which is taking place “on the basis of the
process of global informatization of society, the development of digital technologies,
creation of alternative computer reality, unified virtual environment of the Internet, is
only a part of big changes associated with the emergence of a new type of society in
line with scientific and technological development” (Kasavina, 2018:131).

New society — new values? Leaving this question open, | would like to note
that the content of universal principles of law, including equality®, rationality, etc. is
at risk of modification, since scientific and technical progress contributes to the for-
mation of new standards of life and work, and artificial intelligence offers society
“highly developed and intelligent machines” that compete with humans by analyzing
large amounts of information and independently solving problems.

Can introduction of artificial intelligence into legal activities effect the rela-
tionship between law and human consciousness? As professor N.A. Vlasenko argued
“Law is a phenomenon of consciousness that expresses the objective values and re-
quirements of human existence and is the unconditional source and absolute criterion
of all human institutions” (Vlasenko, 2012:121).

We cannot ignore the fact that besides human activity a “machine” is being
introduced into legal practice, which makes the issues of acceptable limits and legal
principles of artificial intelligence participation in the process of legal decision-
making, as well as scientific verification and control of the operation of such artificial
systems relevant.

Neuroethics, which claims to constitute morality of a new neuro-improved
society, where cognitive improvement and artificial intelligence will prevail, and
a naturalistic paradigm in understanding of morality is gaining popularity (Sidorova,
2018:79).

Thus, the relationship between “law and robotization” can be looked at as an
ethical problem, where a new relationship between man and technology is being
formed. What will they be like? Will they move towards “technical humanism” (Sanz
Larruga, 1997:516) or return to traditional values of humanism, following the circle
of “humanism — posthumanism — transhumanism — technohumanism — human-
ism” (Yakovleva, 2014:40-42)?

3 «“Such transhumanistic perspectives, from the point of view of F. Fukuyama (Fukuyama, F. The World’s Most
Dangerous ldeas: Transhumanism. Foreign Policy. 2004. No. 144. 42-43), pose a threat to one of the most im-
portant ideas of a democratic society — the idea of equality. After all, there may be people more perfect than
their peers, people who are physically more resilient and more intelligent” (Cit. by: Sinica, 2015: 419-423).
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These neuroscience data allow us to replace part of the human intellectual op-
erations with machine operations. The sensory and emotional spheres of a person,
which are the basis of creative activity, have also become the “object of pretension”
by artificial intelligence. Scholars express different opinions on this issue. One of
them stems from the idea that “Art and feelings cannot be replaced by artificial intel-
ligence” (Zhilkin, 2018:19). Another allows for the possibility of introducing artificial
intelligence into the emotional domain, in case emotions are “recognized as another
way of thinking” (Minsky, 2006), thus admitting “the possibility of a machine analog
to such type of thinking” (Karpov, Gotovcev, Rojzenzon, 2018:91).

Law in the context of axiological methodology is based on values. The condi-
tionality of values by human activity (“only for man and only through man does reali-
ty acquire a value character”) (Rasheva, Gomonov, 2006:173), allows us to assert that
law at the value-based level cannot be replaced by artificial intelligence acting
through algorithms and schemes, invented by person.

What are the mechanisms for preserving the essential core of law?

Universal principles of law, which are based on moral and ethical nature and
express cultural and historical traditions, reflect the values of law.

International law demonstrates various forms of implementing the concept of
justice (Tolstyh, 2009:188) and other legal values.

These include imperative norms of general international law (jus cogens),
treaties and customary rules, general principles of law recognized by civilized na-
tions, and a special mechanism for resolving disputes called ex aequo et bono (in jus-
tice and fairness).

Thus, in accordance with Article 38 of the Statute of the International Court
of Justice: “The court, which is obliged to resolve disputes referred to it on the basis
of international law, shall apply: a) international conventions, whether general or
special, establishing rules expressly recognized by the contesting states; b) interna-
tional custom as evidence of universal practice recognized as a rule of law; c) general
principles of law recognized by civilized nations; d) subject to the provision referred
to in Article 59, the judicial decisions and doctrines of the most qualified public law
specialists of various nations as an auxiliary means for determining the principles of
law”. Under Article 38, paragraph 2, of the Statute, the Court may decide a case ex
aequo et bono if the parties agree so*.

Article 34 of the MERCOSUR Permanent Appeals Court stipulates that ad
hoc arbitrations and the Permanent Appeals Court may resolve disputes ex aequo et
bono if the parties agree so°.

4 Statute of the International Court of Justice, available at: https://www.un.org/ru/icj/statut.shtml#chap2 (Ac-
cessed 10 June 2020).

5 Protocol de Olivos on the settlement of disputes in MERCOSUR of 18 February 2002, available at: http:/
www.tprmercosur.org/es/docum/Protocolo_de_Olivos_es.pdf (Accessed 10 June 2020).
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The possibility of applying generally recognized principles and norms of in-
ternational law, as well as international customs as evidence of universal practice re-
cognized as a legal norm, is stipulated in Clause 50 of the Statute of the Court of
the Eurasian Economic Union (Annex No. 2 to the Treaty on the Eurasian Economic
Union dd. May 29, 2014)°.

The application of general principles of law and international customs by
courts makes it possible to form a value-based component in judicial decisions based
on the provisions of natural justice. As Professor T.N. Neshataeva argues “The latest
practice of European courts shows the need to provide a new understanding of human
rights in order to resolve contradiction between natural justice and scientific progress:
the courts deal with cases of euthanasia, sex change operations and human cloning. In
the absence of positive law, all these disputes are considered in terms of priority of
human rights” (Neshataeva, 2004).

The decision of the Court of the European Union of 8 April 2014 in the case
“Digital Rights Ireland Ltd v Minister for Communications, Marine and Natural Re-
sources and Others and Kérntner Landesregierung and Others” the Directive of the
European Parliament and the Council 2006/24 /EC of 15 March 2006 on data reten-
tion obtained or processed by providing publicly available electronic communications
services or networks and amending Directive 2002/58/EC was considered invalid’
because it entailed extensive and serious interference in the fundamental human rights
concerning respect of private life and protection of personal data.

Regarding the application of Article 8 of the European Convention on human®
rights, the European Court of Human Rights explained that “in accordance with the
development of modern technologies, the concept of “correspondence” covers tele-
phone and fax communications, e-mail, pager communication and Internet use, as
well as letters by regular mail®. Other means of communication may also fall within
the scope of Article 8 of the Convention in the future [...]” (Harris, O’Boyle, War-
brick, 1995).

6 Statute of the Court of the Eurasian Economic Union (Annex No. 2 to the Treaty on the Eurasian Economic
Union of May 29, 2014). Computer-Assisted Legal Research System “Consultant Plus” (Accessed 10 June
2020).

7Judgment of the Court (Grand Chamber) 8 April 2014, C-293/12 and C-594/12, available at:
http://curia.europa.eu/juris/celex.jsf?celex=62012CJ0293&langl=en&type=TXT&ancre= (Accessed 19 June
2020).

8 Note: Article 8 of the European Convention on Human Rights “Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in ac-
cordance with the law and is necessary in a democratic society in the interests of national security, public
safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others”, available at:
https://www.echr.coe.int/Documents/Convention_RUS.pdf (Accessed 19 June 2020).

% Halford v. UK, 1997-111, 24 EHRR 523; Taylor-Sabori v. UK, HUDOC (2002), 36 EHRR 248; Copland v.
UK, 2007-1, 45 EHRR 858; Kennedy v. UK, HUDOC (2010), 52 EHRR 207.
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International organizations are searching for balance between application of
artificial intelligence and respect for human rights.

The 2005 Declaration on Human Rights and the Rule of Law in the Infor-
mation Society states that the rights and freedoms enshrined in the European Conven-
tion on Human Rights must be guaranteed to all without exception, regardless of the
technical means used™®.

In April 2020, the Committee of Ministers of the Council of Europe adopted
Recommendation CM/Rec (2020) 1 to member States on the impact of algorithmic
systems on human rights'!, which specifies a set of guidelines calling on governments
to ensure respect for human rights when using, developing or purchasing algorithmic
systems. States should ensure that algorithmic systems take into account reliability,
confidentiality, data protection and security guarantees in order to prevent and reduce
the risk of human rights violations and other adverse consequences for individuals
and society??.

Earlier, the European Commission for the Efficiency of Justice adopted the
European Ethical Charter on the Use of Artificial Intelligence in Judicial Systems and
their Environment on December 3, 20182, This document sets forth the principles of
using artificial intelligence in judicial systems and their environment: 1) the principle
of respect for fundamental rights; 2) the principle of non-discrimination; 3) the prin-
ciple of quality and safety; 4) the principle of transparency, impartiality, and reliabi-
lity; 5) the principle of user control. The document states that the use of tools and ser-
vices based on artificial intelligence must be carried out in good faith, taking into ac-
count the basic human rights specified in the European Convention on Human Rights
and the Convention on the Protection of Personal Data, as well as in accordance with
other fundamental principles set forth in the Charter.

The conducted research allows us to look at law in the interdisciplinary con-
text and ensure that modern problems of jurisprudence may only be studied with the
holistic approach. The complex nature of modern jurisprudence, its “inseparable” in-
clusion in the system of scientific knowledge, implies making a fully justified “legal”
decision of any type and level only in the interplay of legal knowledge and data of

10 Declaration of the Committee of Ministers on human rights and the rule of law in the Information Society
CM (2005) 56 final, available at: http://www.ifapcom.ru/files/Deklaratsiya_Komiteta_ministrov_o_pravah_
cheloveka_i_verhovenstve_prava_v_informatsionnom_obschestve.pdf (Accessed 23 June 2020).

11 Recommendation CM/Rec(2020)1 of the Committee of Ministers to member States on the human rights
impacts of algorithmic systems. Adopted by the Committee of Ministers on 8 April 2020 at the 1373 meet-
ing of the Ministers’ Deputies, available at: https://search.coe.int/cm/pages/result_details.aspx?objectid=
09000016809e1154 (Accessed 8 June 2020).

12 Algorithms and automation: Council of Europe issues guidelines to prevent human rights breaches, availa-
ble at: https://search.coe.int/directorate_of _communications/Pages/result_details.aspx?Objectld=09000016
809e1f15 (Accessed 8 June 2020).

13 European Charter of Ethics on the use of artificial intelligence in judicial systems and the realities around
them, available at: https://rm.coe.int/ru-ethical-charter-en-version-17-12-2018-mdl-06092019-2-/16809860f4
(Accessed 8 June 2020).
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other, primarily social, sciences (Tarasov, 2019:126). Today, binding with natural
science disciplines is also of great importance.

It is obvious that artificial intelligence is embedded in society, partially re-
placing the intellectual activity of a person. It is important to find the place of the
human being and their humanistic nature in the emerging digital society, thus it is
fundamental to preserve the value-based ideals of humanism.

Law, as a social institution, will undoubtedly undergo and is undergoing
changes. At the same time, “it is necessary to overcome the obvious underestimation
of the mechanisms of formation of legal consciousness and legal behavior in science
and practice. Otherwise, only “textual” law will remain” (Tikhomirov, 2020). Raising
the role of law and rule through education, upbringing, and ideology is one of the di-
rections of development of the legal culture of society. At the same time, scientists
have yet to comprehend the possibilities of harmonizing the values of law and digital-
ization of social life.

The important issue is how law can preserve its essence without turning into
technology. Let us answer this question metaphorically: “I imagine this measure to be
something extremely thin — a razor blade, because it is often as difficult to find it,
implement, and observe it as it is to walk on a razor blade that is almost invisible due
to its extreme sharpness” (Efremov, 2017:69). “You should not take my expression
about walking on a razor blade literally ... it is rather the highest subtlety of decisions,
research, laws and morals and, of course, the choice of direction” (Efremov,
2017:702). One of the ways is to appeal to the universal principles of law as a starting
point from a moral and ethical basis, as well as to find a balance between scientific
and technological progress and human rights.
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Hay4dHasa cTtaTtbs

NMPABO BYAYLUEIO: MOUCK HOBbIX UCTUH UM COXPAHEHUE
TPAOULUMNOHHbLIX LEHHOCTEWN?

E.E. Pagamiox

Cekperapuar Cyna EBpa3uiickoro 3KOHOMU4€ECKOI0 COH03a,
2. Munck, Pecnyonuxa Benapyce

udpoBuzanus 5KOHOMHUKH U OOLIECTBA, BHEAPEHNE UCKYCCTBEHHOTO HHTEIUICKTA B EATEIb-
HOCTb YeJIOBeKa aKTyalu3UPYIOT PSAI HOBBIX BOIPOCOB, KACAIONIIMXCA KaK IPABOBOTO OOecTeueHHs
JITAaHHBIX IPOLIECCOB, TAK U HANpaBJICHUH Pa3BUTHUS IpaBa KaK PEryJIiTUBHON CHCTEMbI, COOTHOILICHUS
mpaBa U TexHojoruil. [lonumanue npaBa BO B3aMMOCBSA3H C MHBIMU COLIMAJIbHBIMM MHCTUTYTaMHU OIIpe-
JIENIIeT €ro pojib HE TOJIBKO KaK HOPMAaTHBHOI'O PETrYJIATOpa, HO KaK KyJIbTYPHO-HCTOPHYECKOTO SBIIE-
Hus. Lenpio mccienoBaHus SBISETCS aHAJIM3 Ha OCHOBE MEXKIHMCLMIUIMHAPHOTO IOJXO0IA MPOOIEeMBI
W3MEHEHHUS IICHHOCTHOTO (3THKO-MOPAJbHOI0) AJIEMEHTA TpaBa B KOHTEKCTE Pa3BUTHS TEXHOJIOTHIA.
ABTOp NPUXOJUT K BBIBOAY O TOM, YTO IPOrPECC MIpaBa ONpeeseTcs 3alluIIaeMbIMI UM [IEHHOCTSAMH,
K KOTOPBIM TPaAUIIMOHHO OTHOCHIIHUCH CIIPABEIUIMBOCTH, PABEHCTBO, JOOPOCOBECTHOCTh, PAa3yMHOCTh
u ap. Tpanchopmaius OTHOIIEHHUH YelIOBEKa U TEXHUKH Ha COBPEMEHHOM 3Tarle CTaBUT BOIIPOC O JBH-
KEHUH K TEXHOJOTMYECKOMY TyMaHU3My JHOO OOpallleHHH K TPAaJULHOHHOMY TyMaHH3MYy. ABTOp
(hopMyIHpyeT THIIOTE3y O TOM, YTO IPABO B CBOEH LIEHHOCTHOM COCTABIIIOIICH HE MOXKET OBITh 3aMe-
HEHO HCKYCCTBEHHBIM pa3yMoM. PackpbIBaioTcst GOPMBI 3aKpeTUIeHHs] IIEHHOCTHBIX HIeH B MeXIyHa-
poaHoMm mpase. Ha npumMepe MeXayHapOJHBIX aKTOB M CyAE€OHOH NMPaKTHKK MOKa3bIBAETCS, YTO MEXK-
JIyHapOIHBIE OpraHU3aliH HAXOAATCS B MOMCKe OanaHca MEXIy UCIIOJIb30BaHUEM UCKYCCTBEHHOTO HH-
TeJUIEKTa U cOOJIIOICHUEM IIpaB uenoBeKka. ClenaH BBIBOA O TOM, YTO IPABO CIIOCOOHO COXPAHHUTh CBOIO
CYLIHOCTHYIO OCHOBY, HE NPEBPATUBIIUCH B TEXHUKY, 00paIascCh K YHUBEPCAIbHBIM IIPUHIUIIAM TIpa-
Ba, a TAKKE HAaXO0[s1 OaJaHC MEXKIy HayYHO-TEXHHUECKUM IIPOTPECcCOM U IIpaBaMy YeI0BeKa.

KiroueBble cJI0Ba: MCKYCCTBEHHBI HHTEIUICKT, HU(GPOBH3ALHMs, TpaHCHOpMAIHS IMpaBa,
[IpaBa 4yeJIoBeKa, MEKIYHApOIHbIC OpPraHU3aliy, IPUHLIUIIBI [IPaBa, aKCUOJIOTUS, [ICHHOCTH, HEHpo-
3THKA, MEXIUCITUTUIMHAPHOCTD

KoHpauKkT nHTEpecoB. ABTOp 3asBJIACT 00 OTCYTCTBUU KOH()JIMKTA HHTEPECOB.

IlepeBon cTaThu ¢ pycckoro Ha aHTIMHCKUH sI3bIK BeiNONHEH Hukonaesoit A 1.

Jlama nocmynnenus 6 peoaxyuro: 11 ageycma 2020 e.
Jlama npunamus k nevamu. 15 okmabpa 2020 e.

Il.]'lﬂ IUTHPOBAHMA !

Paghamox E.E. TlpaBo Oymyiiero: MOMCK HOBBIX MCTHH WM COXPaHEHHE TPaJHIIUOHHBIX
uennocreii? / Ilep. ¢ pycc. Ha anri. Hukonaesa A.W. // Becthuk Poccuiickoro yHUBEpCUTETa Py K-
661 HaponoB. Cepust: FOpuauueckue nayku. 2020. T. 24. Ne 4. C. 843-863. DOI: 10.22363/2313-
2337-2020-24-4-843-863.

[IpaBo sBIsIETCS YACTHIO COIIMyMa M pearupyeT Ha BCE M3MEHEHHs, IPOMCXO-
nmsmre B HeM. LumdpoBuzarus kak 00IMIEeMUpOBON TPEHT pa3BUTHS YIKOHOMUKH M 00-
IeCTBa, OCHOBAaHHBIM Ha TmpeoOpasoBanmu wuHDOpManmuu B HHPPOBYIO GopMy
(Khalin, Chernova, 2018:47), nepexoq Kk UHbIM (popMaM OOIIEHHUSI TIOCPEICTBOM OH-
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JAH-TEXHOJIOTHiA, BHEIPECHUE NUCTAHIIMOHHBIX (hopM paboThl M 00pa30BaHMsI, TTOTY-
YMBIIME MIMPOKOE IIPUMEHEeHne B nepuoji 0oprosl ¢ mangemueit COVID-19, Ge3 co-
MHEHWUS, BIMSIOT HA Pa3BUTHE NIPaBa KaK PEryIsSTHBHON CUCTEMEI.

Kak 3amerun teopetuk u punocod npasa Bepuep Kpaswui, «...HOBbIE TEXHO-
JIOTMYECKHE BO3MOKHOCTH U3MEHMIIM MPAKTHYECKHE BO3MOXKHOCTH, KOTOPBIMU 001a-
JIaeT YeJIOBEK B CBOUX IOPHIUYECKUX ACHUCTBUSX, HO C HUMH U IOCPEACTBOM UX CO-
[MajibHas peaJbHOCTD IpaBa Takke crana uHoi» (Krawietz, 1998:123).

H3MmeHeHne OTHOIICHHMH «4enoBek — TexHuka» (Vlasova, 2015:170-173,
Kasavina, 2018:129-142, Rostova, 2019:50-59) kak ¢unocodcekas mpobiema cTaBuT
nepes IOpUANYECKON HayKOW HOBBIM KpPyr BOINPOCOB, KACAIOIIUXCS KaK IPAaBOBOIO
obecrieyeHrs MUPPOBU3ALMY U PA3TUYHBIX MPABOBBIX ACMIEKTOB MPUMEHEHHUS HCKYC-
CTBEHHOT'O MHTEJIJICKTA, TaK M B LIEJIOM Pa3BUTHUA IpaBa B MU(PPOBYIO 3MOXY H COOT-
HOIIEHHS NPaBa ¥ TEXHOJIOTHiT ",

[TpuMeHeHne NCKYCCTBEHHOTO HHTEIIEKTa CTPEMHUTEIBHO PACIIAPSIETCS, B TOM
yrcie B chepe ropunudeckoit nesrenbHocTH. «IIponcxomut poboTuzamnus U TEXHOIIO-
ru3anys ropuaudeckoi aesrenbHocTn (Khabrieva, 2018:13): camooOy4aromuecs ai-
TOPUTMBI UCTIONB3YIOTCS JJISl aHaju3a OOJIBIINX OOBEMOB JAHHBIX U PACCIICAOBAHUS
TIpecTyIIennii'®, MCKyCCTBEHHBIH HHTEIEKT IPHMEHSETCS ISl BHIIOTHEHHS ONpee-
neHHbIx 3anayd topucra (Ponkin, Redkina, 2018:91-109), B cynebHoil 1 GaHKOBCKOH
JeATEeNbHOCTH, KopropatuBHbIX mpouenypax (Vojnikanis, Semenova, Tyulyaev,
2018:140).

Pacmmpsitomasics mudpoBu3zaius IopokaaeT HOPMATUBHYIO TpaHCHOPMALIHIO
(Tikhomirov, 2020).

HopmatuBHas Tpancdopmanusi, Kak OpeiCTaBISIETCs, TPOUCXOJUT B HECKOIb-
KAX HaIpaBJICHUSX. BO-TIEpBBIX, pa3BUBACTCS MPABOBOE PETYJIMPOBAHUE PA3TUIHBIX
ACTIEKTOB UCIIOJIb30BAHUSI HCKYCCTBEHHOTO MHTEIUIEKTa M poOoToTexHUKH (Neznamov,
Naumov, 2017:14-25). Bo-BTOpbIX, camMO MpaBo, KaK COIMATbHBIN WHCTUTYT, MPETEp-
NeBAaeT U3MEHEHHUS: «B HErO MOCTENEHHO BXOJAAT Ha MpaBax CyObEKTOB M HOBBIX HETHU-
MUYHBIX OOBEKTOB SIBJICHUS, [0 CTAPOM IOPUINYECKON KiIaccu(UKaluy UMEIOIINEe He-
JKUBOU, HE CyOBEKTHBIM U HE OOBEKTHBIN XapakTep, — HHKEHEPHs TeHoMa, OMOTEXHO-
noruu, UHTEpHET, HCKyccTBeHHBIN nHTEmIeKkT (Sinyukov, 2019:11).

14 B poccuiickoii mpaBoBOi JOKTPHHE BOIPOCAM PAa3BUTHs MPaBa B U(POBYIO 310Xy MOCBSILIEH P CTaTell:
3anowno M.B., ITamennes /[.A. Harmonansuelii npaBonopsiiok Poccun B ycnosusix mugposnzanuu // Bect-
uuk Cankr-IlerepOyprekoro ynusepcureta. [Ipaso. 2019. T. 10. Bemmyck 2. C. 196-209; Maxopuna M.B.,
TepentseBa JI.B., Illaxnazapos b.A. MexayHapoaHoe YacTHOE IIPaBO B YCIOBUAX Pa3BUTUS MH(DOPMAIMOH-
HO-KOMMYHUKAI[OHHBIX TeXHOJIOTHi // AkTyambHble mpoOieMsl poccuiickoro mpaa. 2019. Ne 5 (102).
C. 169-182; Myparoea O.B. KoHuenuusi TpaHCHAIIHOHAJIBHOTO TOTPEOUTEIHCKOTO MpaBa B COBPEMEHHOM
mupe // Lex Russica. 2019. Ne 7 (152). C. 20-28; Tananuna 3.B. IIpaBo u unudpoBu3aiys: HOBbIC BBI3OBEI
u niepcnektuBsl // XKypuan poccuniickoro npasa. 2018. Ne 2. C. 5-17; Xa6puesa T.51., Ueprnorop H.H. IIpaBo
B ycioBusx nupoBoit peanbrocty // XKypran poccuiickoro npasa. 2018. Ne 1. C. 85-102; u np.

5 Donk, R. (2020) Using algorithms in police investigations, available at: https://www.ru.nl/ai/news-
events/news/vm-news/using-algorithms-police-investigations/ (Accessed 01 June 2020).
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Tak, MOXHO OTMETUTH, YTO 3akoHOM Poccuiickori Denepannu «O monpaBke
k Korcrutyum Poccuiickoit @eneparum» ot 14 mapra 2020 roga Ne 1-OK3 (crates 1,
1. 6, TIT. «BY», «I») BHECEHBI M3MEHEHMSI B CTaThiO 71, mir. «u», «m» Konctutyiuu Poc-
cuiickoit @enepanun ot 12 nexabpst 1993 rona, cornacHo KOTOpbIM B BeaeHuu Poc-
cuiickoii denepanvu HaXOAATCS: «...MH(OPMAIMOHHBIC TEXHOJOTHH...», «...00ecre-
4yeHre O€30MacHOCTH JIMYHOCTH, OOIIECTBAa U TOCYAAapCTBa NPU NPUMEHEHUU UH)Op-
MAaIIMOHHBIX TEXHOJIOTHI, 000pOTE IIU(PPOBBIX TAHHBIXY.

Tpanchopmanus paBa B T7100aMbHON CMBICIE, HE TOJIBKO €r0 HOPMAaTHUBHOM
«00601109Kn», 00yCIIOBIEHA MHOTOMEPHOCTBIO IpaBa, TPAKTYEMOI'0 KaK YacTh KyJIb-
typhl (Garcia Civico, 2018:13), kak cucTemMa COMaIbHBIX KOMMYHHUKaIUi (Antonov,
Polyakov, Chestnov, 2013:78-95).

CuHTeTHYecKOoe MOHMMAaHUE MPaBa B KOHTEKCTE OOBEAMHEHUSI HAYK M MCKYC-
CTB, COCTABISIOIINX «BEIHMKYIO aHTPOIIOJIOTHIO» uenoBedeckoil KymbTypbl (Haberle,
2006:151; 2002:104; Haberle, Kotzur, 2003:5), npeacraBiasieTcsi akTyaabHBIM CETOIHS,
KOT/Ia YeJIOBEYECKOE U MHAMBUAYATbHOE 3aMEHSICTCS TEXHUYSCKUM U TUIOBBIM, U TIO-
TOMY Ba)XKHO OOpAIlleHHE K HUCKYCCTBY KaK «(opMe TBOpPUECTBa, CIOCOOY ITyXOBHOM
caMmopeaIM3aluy YeJIOBEeKa IOCPEICTBOM YyBCTBEHHO-BBIPA3UTEIbHBIX cpeacTBy (Ivin,
2004), «hopme OOLIECTBEHHOIO CO3HaHMS, CHELU(HUUECKOr0 poja HpaKTHYECKHU-
myxoBHoro ocBoenust mupay (Il'ichyov, Fedoseev, Kovalyov, Panov, 1983), a x mpaBy
KaK K MCKycCTBY. BCIOMHMM ompe/ienieHne «IpaBay JApeBHepUMCKoro ropucta Ilensca
KaK «MCKyCCTBa 100pa U cripaBeaauBocTh» («Jus est ars boni et aequi»).

HccnenoBanuio colMaibHOM IIEHHOCTH TpaBa MOCBATHII Psii CBOMX PabOT CO-
BETCKHI M poccuiickuii Teopetuk npaBa C.C. AnekceeB. OH 000CHOBaN Ba)KHOCTh
[ICHHOCTHOW XapaKTePUCTUKU MpaBa KaK HEOOXOIUMOToO, COIMAIbHO MOJIE3HOTO WH-
CTpyMEHTa OOILIECTBEHHOTO Pa3BHUTHUS, BBISBUI OCOObIE CBOMCTBA IpaBa (HOPMATHUB-
HOCTh, (JOpMasbHasl ONPENEICHHOCTh, MPUHYXICHHUE, JUHAMHI3M) U TMOKa3all UX CO-
UABHYIO [IEHHOCTh B PETYJHPOBAHUU OOIIECTBCHHBIX OTHOIICHWH. O mpaBe Kak
CaMOCTOSITEIILHON IICHHOCTH YUYCHBIH IMUCA B CBS3H C €0 CIICHU(PUUSCKUM COICpIKa-
HUEM, KOTOPOE BBIPAXKACTCSI TAKXKE B TOM, YTO «IOPHIUYECCKHAE HOPMBI BOILIOMIAOT
B cebe TOCHOACTBYIOIIME MOpaJbHbIC MPHUHIUIBI, Hadajga CIPaBeTUBOCTI
(Alekseev, 2019:47). ABTop moAYEpKHUBAJ B3aMMOCBS3b NIPaBa M KYJbTYpPbI, OTMEYas,
YTO CBOICTBA MpaBa, IOPUINUECKYIO TEXHUKY, PABOBOM SI3BIK MOYKHO XapaKTEpH30-
BaTh «B BUJE TOCTENEHHO HAKAIUTMBAIOUIMXCS AJIEMEHTOB HEMAaTEePHAIbHON JTyXOB-
HOM KyIbTypb» (Alekseev, 2019:201).

[podeccop Xecyc Napcua L{uBuko paccMaTpuBaeT B3aMMOCBS3b MpaBa, 00-
IECTBA U KYJbTYPhI B PaKypce OTHOIICHHHA «YEeIOBEK — OOIIECTBO — KyJIbTypa —
npaso» (Garcia Civico, 2018:15).

Teopetuk u punocod npaBa Muren Peare, aBTop «TpexMepHON Teopuu Ipa-
Ba», CYUTAJ, YTO JIEMEHTaMH TpaBa SBJSIOTCS: HOPMATHBHBIN (HOpMa), (GaKTOIOTH-
YECKUH, COIMAIBHBIA M HCTOPUYECKUH ((aKT) W ITHKO-HPABCTBEHHBIN (IIEHHOCTH
CIPaBEIIIMBOCTH, KOTOPYIO CTaBUTCS 3amada coxpaHuTh). CormacHo Peanme uepes
MHOXECTBEHHBIE (POPMBI KOPPEISAUN MEXIy (pakTamu, HEHHOCTSIMH W HOPMaMHU
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BO3HUKAIOT M Pa3BUBAIOTCS Pa3IMUHbIC KPYTH IOPUANIECKOTO OIBITA, KOTOPHIE B CBOIO
ouepe/ib HaXOIATCS O] B3aMMHBIM BIIMsSIHHEM U nepekpbiBarorces (Reale, 1985:203—
224, 1997).

[ITupokxoe mOHUMaHKE TPaBa BO B3aMMOCBSI3M C HHBIMU COIIMATIbHBIMH UHCTH-
TyTaMH OIPEIENIICT €ro pojib HE TOJBKO KaK HOPMAaTHUBHOTO PETYJSATOpa, HO Kak
KYJIbTYPHO-HCTOPHUECKOTO siBIIeHUs. Bce Oosiee pacmpocTpansionieecs BHEIPEHUE
UCKYCCTBEHHOTO MHTEJUICKTA B KHM3Hb BJIMSACT HA PAa3BUTHUE KAXKIOTO M3 DJICMCHTOB
npaBa (HOPMATUBHOTO, (PAKTHUECKOTO U 3THYECKOro). FOpunnyeckas Hayka u (Huio-
codckasi MBICITb BCe Hare oOpamaroTcs K mpodiieme Oymymiero npasa. OG0CHOBBIBA-
€TCsl HECKOJIbKO BapuaHTOB pa3BuTus mpasa B Oyaymniem (Khabrieva, 2018:15).

Hcronb3yst «COKPaTOBCKUI METOI» IMOCTAHOBKH BOIIPOCOB B TIO3HAHUH «HC-
TUHBD), 0003HaUy HECKOJBKO MPOOJIEM U CYKACHUH O HUX, YTO BO3MOXHO, CTaHET
MIOBOJIOM TSI IPOJIOJKEHUS IUCKYCCUU O OyTyIem Impasa.

KaxoBa posib HEHHOCTHOTO S1/Apa MpaBa
B 310Xy HudpoBu3anum 1 podoruzanmuu?

Jlns aHanm3a JaHHOTO BOIpoca oOpallych K UIesM TeopeTHka u dumocoda
npaBa Ommwmo Ceppano Buibsihanbe, paccMaTpuBaroIero NporpeccCUBHOE pa3BUTHE
npasa uepe3 ero uenu u uenuoctu (Serrano Villafaie, 1973-1974:466). ABrop He OT-
pHIaT pa3BHUTHS IIPaBa B COOTBETCTBHHU C yXOM BpPEMEHH: «...I[10CKOJBKY commaib-
HBII IPOrPECcC — 3TO, B CBOKO 0YEPE/ib, MPOrPECC MUBHUIIM3AIMN U KYJIBTYpPbI, OTCIO/IA
U [IPOTpece TpaBa OTPaKaeT He TOIBKO opuaAndeckre Gopmbl, HO B (POPMBI IIMBHUITH3A-
MU ¥ KyJIbTypa OOIIecTBa, KOTOPbIC AT eMy u3Hb. [...] [IpaBo HOMKHO BBINOII-
HSITh MPOIPECCHBHYIO (DYHKIIMIO M pa3BHBATHCS B COOTBETCTBHU CO BPEMEHEM U C pe-
ATBHOCTHIO U OTHOLICHHUSIMH, KOTOpbIe OHO perymupyer» (Serrano Villafane, 1973—
1974:462-463). Bmecte ¢ Tem Ceppano paznuyain «(HOopMabHBI» U «CYITHOCTHBIN
nporpecc npasa. [1epBblil npezonaraeT TEeXHUYECKHI aClIEKT MpaBa, 3aKOHOJaTEIbHOS
BBIPOKCHHE IPABOBBIX HJEH, MX JIOTMYHOE U sicHoe Beipakenue (Serrano Villafaiie,
1973-1974:469). Ilo MHEeHUIO yu€HOT0, HE CTOJBKO 3a00Ta O FOPUIUUECKON TEXHHKE,
CKOJIBKO O TIEJISIX M [IEHHOCTSIX, KOTOPbIe HOPMBI ITPU3BaHbI PEalM30BaTh, 3TO TO, YTO
o0pasyeT COBEpIICHHBIH 3aKOH M onpenerseT GpyHkiwm npaea. « DyHKIHs npasa co-
CTOHT B TOM, YTOOBI OTPA3UTh ATy M3MEHSIONIYIOCS COLHAIBHYIO PEabHOCTh H Pery-
JIMPOBATH €€ MHOTOYKCIICHHBIC MPABOBBIC OTHOILICHUS JUTsl OS30MaCHOCTH, OMPEICIICH-
HOCTH, 00Iero Onara, KOTOpbIC SIBISIFOTCS LIENsIMH TpaBa. [IepBHYHON IETBI0 MmpaBa
SIBJISICTCS CripaBeUBOCThY (Serrano Villafane, 1973-1974:472).

[pencraBnsiercst, YTO TOYKA 3PEHUS] YIEHOTO MOXKET OBITh BOCIPHHSATA CO-
BPEMEHHOW HayuHO#l MbIcibio. [IpaBo peryiampyer OOLIECTBEHHBIC OTHOLICHHS,
U, CIICIOBAaTENIbHO, pa3BHBaeTCs BMecTe ¢ HUMU. OHAKO UMEHHO LETH U LEHHOCTH
1paBa M UX BEKTOP OMPECISIOT €ro MPOrPeCCHBHOE Pa3BUTHE.
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CnocoOHa Jin HOBasi HM(pPoBasi peajbHOCTh U3MEHUTh
TPaAuLMOHHbIE IEHHOCTH NpaBa?

dopMupOBaHHE 3JIEKTPOHHOW KYJIBTYpHI, MPOUCXOIAIIEE «HA OCHOBE IIPO-
recca ria00anbHON MH(pOpMaTH3alUK OOIIECTBA, PA3BUTUS IU(POBBIX TEXHOJIOTHUH,
CO3/1aHMsI KOMITBIOTEPHOM allbTepHATHUBBI PEATbHOCTH, €AWHOW BUPTYAIbHOU Cpeabl
WuTepHera, mpenacTaBiseT coOOW JUIIb YacTh OOJBIIMX HM3MEHEHHU, CBS3aHHBIX
C TOSIBICHMEM HOBOTO THUMA OOIIECTBA B PYCIIE HAYYHO-TEXHHYECKOTO Pa3BUTHSD»
(Kasavina, 2018:131).

HoBoe o6mectBo — HOBBIE IIeHHOCTH? OcCTaBisAs JaHHBIA BOMPOC OTKPHI-
TBIM, OTMEUY, YTO COJICPIKaHNE YHHBEPCAIbHBIX MPUHIUIIOB MPaBa, B YUCIE KOTOPBIX
paBeHcTBO'®, pa3syMHOCTB, U Jp. HAXOIUTCA B «30HE PHCKA» MOAM(UKAINHU, BBUIY
TOTO, YTO HAyYHO-TEXHHYECKUH Nporpecc crocoOCTBYeT (HOPMHUPOBAHUIO HOBBIX
CTaHJAPTOB JKU3HU U TPYAd, a MCKYCCTBEHHBIH WHTEIUICKT IpeyiaraeT oOLIeCTBY
«BBICOKOPA3BUTHIC M YMHBIE MAIIMHbDY, KOTOPHIC aHAIU3UPYs OOoJbIIne 00BEMbI HH-
(dopMaIu 1 cCaMOCTOSATENHHO pellas 3a/1a4i, KOHKYPUPYIOT C YETIOBEKOM.

CriocoOHO 111 BHEJPEHHE UCKYCCTBEHHOTO MHTEIICKTA B IOPUIUYCCKYIO Jes-
TEJIBHOCTh BJIMSTH HA B3aMMOCBSI3b IIpaBa M pasyma udenoBeka? Kak ormeuaer mpo-
deccop H.A. Brnacenko, «IIpaBo mpencrasisier coboii ¢peHOMEH pa3yma, BbIpaxaro-
Ui 0OObEKTUBHBIC IICHHOCTH M TPEOOBAaHUS YEIIOBEUECKOTO OBITHS U SIBISETCS Oe3-
YCIIOBHBIM HCTOYHHUKOM U aOCOJIIOTHBIM KPUTEPUEM BCEX UYECIIOBEUECKUX yCTaHOBIIE-
Hui» (Vlasenko, 2012:121).

Henb3st He yUnuTBHIBaTh TOTO, YTO B IOPUAMYECKYIO JESTEIBHOCTD, TOMUMO Ye-
JIOBEKa, BHEJAPSICTCS «MallliHa», OTCIO/Ia aKTyaJIbHBIMU CTAHOBSITCS BOIPOCHI JOIY-
CTHMBIX MpPEICIIOB M TMPABOBBIX MPUHIMIIOB y4YacTUsi UCKYCCTBEHHOTO HHTEIUICKTA
B NpOIECCe NMPHUHATUS IOPUAMYECKHX PEHICHUH, a TakKe Hay4YHOW Bepudukanuu
Y KOHTPOJISI pa0OThI TAKMX UCKYCCTBEHHBIX CUCTEM.

[Monmyyaer pacrnpocTpaHeHHE «HEHPOITHKA», MPETCHIYIONas Ha OCHOBAaHHE
MOpaJH HOBOTO HEHpPOYIyUIIEHHOTO OOIIecTBA, B KOTOPOM MOOEIUT KOTHHUTUBHOE
YCOBEPIICHCTBOBAHUE U UCKYCCTBCHHBIM MHTEIICKT, HATYPATUCTUYECKAS MTapaurma
B oHUMaHuu Mopanu (Sidorova, 2018:79).

Takum 00pa3oM, B3aWMOOTHONICHHS «IpaBa M POOOTH3AIMN» HEPEXOMsT
B IUIOCKOCTh 3THYECKOH MPOOIeMBl, I7ie (POPMUPYIOTCS HOBBIE OTHOIICHUS YeIOBEKa
u TexHuKH. Kakumu onn Oynyt? B HampaBneHUN JBMKEHHS K «TEXHHYECKOMY Tr'yMa-
Hu3mMy» (Sanz Larruga, 1997:516) win Bo3Bparta K TpaauIIHOHHBIM IICHHOCTSIM Ir'yMa-
HU3Ma, PO/ «KPYT» «TYMaHU3M — MOCTTYMaHH3M — TPAHCTYMaHH3M — TEXHO-
rymanu3M — rymanusm» (Yakovleva, 2014:40-42)?

16 «TToro0HbBIE TPAHCTYMAHUCTHYECKUE TIEPCTIEKTUBEI, ¢ TOUkH 3perus @. @ykysmer (Fukuyama, F. The World’s
Most Dangerous Ideas: Transhumanism // Foreign Policy. 2004. No. 144. 42-43), necyt yrpo3y oIHOW W3
BO)XHEUIINX HJEH IeMOKpaTHUeCKOro o0LIecTBa — HJee paBeHCTBA. Bexb MOryT BO3HHMKHYTH JI0oAu Oojee
COBEpILCHHBIE, YeM WX CBEPCTHHKH, JIIOAW, (u3nuecku Oojee BhIHOCHUMBBIE M Oojee ymHble» (Llut. mo:
Sinica, 2015:419-423).
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JlaHHBIC HEHPOHAYK MO3BOJIAIOT 3aMEIIaTh YacTh MHTEIUICKTYaIbHBIX OIepa-
IIUH YelloBeKa MalTMHHBIMU. UyBCTBEHHAs] U AMOIMOHANIbHAS cephl deroBeka, sB-
JISIONIHECS] OCHOBOM TBOPUYECKOH NIEATEIIBHOCTH, TAKXKE CTAHOBITCS «OOBEKTOM TIpH-
TSA3aHHUI» MUCKYCCTBEHHOTO MHTEIICKTa. [10 1aHHOMY BONPOCY BBICKA3bIBAKOTCS pa3-
Hble mo3unuu. OJHAa U3 HUX OCHOBaHa Ha TOM, 4TO «VICKyCCTBO M YyBCTBa HEBO3-
MOYHO 3aMEHUTH UCKYCCTBEHHBIM HHTeIIeKTOM» (Zhilkin, 2018:19). JIpyras xe no-
MYCKaeT BO3MOYKHOCTh BHEJIPCHUSI MCKYCCTBEHHOI'O MHTEIUICKTa B AMOLMOHAIBHYHO
001acTh, €CIIM SMOIMU «PAacCMATPUBATh KaK CIIE OJWH BAPUAHT MBIILICHUSD)
(Minsky, 2006), u TakuMm 00pa3oM, «BO3MOKHOCTb IOSIBJICHHSI MAITUHHOTO aHAJIOTa
storo tuna MermwieHus» (Karpov, Gotovcev, Rojzenzon, 2018:91).

[IpaBo B KOHTEKCTE aKCHOJIOTHUYECKON METOIOJIOTHH Oa3upyeTcsi Ha ICHHO-
cTsiX. O0yCIOBIIGHHOCTD IIEHHOCTEH JIEATSIIbHOCTBIO YEJIOBEKA («TOJIBKO TSI YeI0Be-
Ka M TOJIbKO Yepe3 4YeJIOBEKa PEallbHOCTh NMPUOOPETAeT IICHHOCTHBIA XapaKTep»)
(Rasheva, Gomonov, 2006:173), mo3BoJieT NpeaIokKUTh BBIBOJ O TOM, YTO MPABO Ha
IIECHHOCTHOM YpPOBHE HE MOXXET OBITh 3aMCHEHO MCKYCCTBCHHBIM Pa3yMOM, UCTOYHHU-
KOM KOTOPOT'O SIBJISIIOTCS aITOPUTMBI i CXEMBbI, H300PETCHHBIC YCIIOBEKOM.

KakoBbl MexaHU3MBbI COXpaHEHHSA CYHIHOCTHOI'O sijipa rlpaBa?

VYHUBepcalbHble MPUHIMIBI IPaBa, UMEIOIME B CBOCH OCHOBE MOPAJIBbHO-
TUYECKYIO TIPUPOY U BBIPAXKAIONINE KYJIBTYPHO-MCTOPHUECKUE TPAJUIINHU, OTpaka-
0T IIEHHOCTH IPaBa.

B MexmyHaposgHOM mpaBe €cTh paziuuHble (OPMBI IPOBEIEHHUS KOHLECIIIUN
cupasemrBocTy (Tolstyh, 2009:188) u wHBIX IEHHOCTEH TIpaBa.

K HUM OTHOCSATCS MMIIEpaTUBHBIE HOPMBI OOLIETO MEXIYHAapOJHOTO IMpaBa
(jus cogens), KOroBOpHBIC ¥ OOBIYHBIC HOPMbI, OOIIME MPUHIIMIIBI [IPaBa, MPU3HAH-
HbIC LUBWIN30BAHHBIMHA HAIMSIMH, & TAKXKE CICHUAIBHBIA MEXaHH3M DPa3peIICHUs
CIIOPOB «eX aequo et bono» (1o 1o0py U crpaBeAJIMBOCTH).

Tak, B cooTBercTBUU cO cTaThed 38 Cratyra Mexaynapoanoro cyna OOH:
«1. Cyn, xoTopbliif 00s13aH peliaTh NepelaHHble €My CIOpPbl HA OCHOBAHUU MEXyHa-
POIHOTO TpaBa, MPUMEHSET: a) MEeKAyHApOIHbIE KOHBEHIINH, KaK O0IIUe, TaK U CIIe-
[UaJbHbIE, YCTAHABJIMBAIOUINE TPAaBHUJA, OMNPEAEICHHO TNPHU3HAHHBIE CIOPSIIUMHI
rocyapcTBamMu; b) MeXTyHApOIHBIN 00BIYal Kak J0Ka3aTeIhCTBO BCEOOIIEH mpak-
TUKH, IPU3HAHHOW B KayecTBE MPABOBOI HOPMBI; C) OOIIME MPUHIIMITEI IPaBa, MPH-
3HAHHbBIE [IMBHJIM30BAHHBIMU HalMsAMU; d) ¢ OTOBOPKOH, YKa3aHHOM B cTaThe 59, cy-
JeOHbIE pelIeHUs W JOKTPUHBI Haubosiee KBATU(DPHUIIMPOBAHHBIX CHELHUAIMCTOB I10
nyOJIMYHOMY TpaBy pa3IMYHBIX HAIMK B KAYECTBE BCIIOMOTATEIBHOTO CPEICTBA JJIs
ornpezeneHus npaBoBbIX HOpM». CornacHo MyHKTY 2 cratbu 38 Craryra Cya MoxeT
paspemars Jeno ex aequo et bono, el CTOPOHBI ¢ STHM COTJIACHEI .

17 Cratyr Mexnaynapoanoro cyaa OOH, available at: https://www.un.org/ru/icj/statut.shtml#chap2 (Accessed
10 June 2020).
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B cratpe 34 TlocTosiHHOTO aneuIaIMOHHOTO cy1a MepKocyp 3aKperieHo, 4To
apoutpaxxu ad hoc u ITocTOsSHHBIN aneJUISIIMOHHBIA CYJl MOTYT peliaTh CHOPBI €X
aequo et bono, eciTi CTOPOHBI BEIPA3AT Ha ATO cornacue®,

Bo3Mo)HOCTh NpUMeHEHHs OOIIECNPU3HAHHBIX MPUHIUIIOB U HOPM MEXIy-
HapOJHOTO IPaBa, a TAKKe MEKIYHAPOIHBIX 00bIUAEB KaK 10Ka3aTeIbCTBA BCEOOILEH
NPaKTUKU, IPU3HAHHOM B KauecTBe MPaBOBOIl HOpMBI, 3akperieHa B myHkTe 50 Cra-
tyra Cyna EBpasuiickoro sxoHoMudeckoro coroza (npuinoxkenue Ne 2 x Jlorosopy
o EBpasuiickoM 3KOHOMHYECKOM coro3e oT 29 mas 2014 roma)™.

[TpumeneHne o0MMX MPUHIMIIOB IPaBa U MEXIYHAPOAHBIX 00BIYAEB CyAaMu
M03BOJISIET (POPMUPOBATH IEHHOCTHBIM KOMIIOHEHT B Cy/I€OHBIX PELICHUAX Ha OCHOBE
MOJIO’KEHUH ecTtecTBeHHOTO mpaBa. Kak mumer npodeccop T.H. Hemaraera, «...Ho-
BeHIIas MpaKTHKa €BPONEUCKUX CYJOB CBHIETEIBCTBYET O HEOOXOIMUMOCTH J1aBaTh
HOBOE ITIOHMMAaHME MPaB YEJIOBEKA C LENIbI0 PA3PELICHHs IPOTUBOPEUHS MEKIY €CTe-
CTBEHHBIM IIPAaBOM U JOCTHKEHUSIMU HAyYHOI'O IIPOrpecca: B Cyax pacCMaTpUBarOT-
cs1 iena 00 3BTaHa3UM, ONEPALUAX 110 U3MEHEHHUIO 110J1a U O KJIOHUPOBAHUU YEJI0BEKA.
B orcyrcTBHE MO3UTHBHOIO IIpaBa BCE 3TH CHOPbI PAacCMAaTpPUBAIOTCS Ha OCHOBE
IPUHIMIIA BEPXOBEHCTBA IpaB yesoBekay (Neshataeva, 2004).

Pemenriem Cyna Esporneiickoro Coroza ot 8 anpesnst 2014 roaa no geny «Digi-
tal Rights Ireland Ltd v Minister for Communications, Marine and Natural Resources
and Others and Karntner Landesregierung and Others» upextuBa EBpormeiickoro
napinamenTa u Coseta 2006/24 /EC ot 15 mapta 2006 Toga 0 COXpaHEHUH TaHHBIX,
MOJYYCHHBIX WIM OOpaOOTaHHBIX B CBSI3U C TPENOCTABICHHUEM OOLIETOCTYITHBIX
YCIIYT 3JIEKTPOHHOMN CBSI3M WJIM CETeil 0OIIero moib30BaHus, 1 u3MeHsomas J{upek-
tuBy 2002/58/EC, 6bl1a Mpu3HaHA HeAelCTBUTENHHOH? MO MPUUMHE TOTO, YTO OHA
HOBJIEKJIA 32 cOOOM MIMPOKOMACIITA0OHOE M CEPbE3HOE BMEILIATEIbCTBO B OCHOBOIO-
Jararolye rnpasa 4ejlI0BeKa Ha yBa)KEHUE YACTHOM JKU3HU U 3aLIUTY JUYHBIX JAHHBIX.

Esponeiickuit Cyn 1o npaBam 4eja0BeKa OTHOCUTENIBHO IIPUMEHEHHS CTAaThU 8
EBporneiickoif KOHBeHIMM MO TIpaBaM deloBeka’ pasbacHMI, 4To «B cooTBeTCTBUM
C Pa3BUTHEM COBPEMEHHBIX TEXHOJIOTMH IOHATHE “KOPPECIOHAEHLUS~ OXBaThIBAET

18 [Tpotokon me OnmBoc O paspelicHuM crnopoB B Mepkocyp or 18 despans 2002 rona, available at:
http://www.tprmercosur.org/es/docum/Protocolo_de_Olivos_es.pdf (Accessed 10 June 2020).

19 Craryr Cyma EBpasuifckoro 5KOHOMHYECKOTo coro3a (mpuioxkenue Ne 2 x Jlorosopy o EBpasuiickom 3Ko-
HomudeckoM corose ot 29 mast 2014 roxa) // CIIC «Koncynsrant [himocy (Accessed 10 June 2020).

20 Judgment of the Court (Grand Chamber) 8 April 2014, C-293/12 and C-594/12, available at: http://curia.
europa.eu/juris/celex.jsf?celex=62012CJ0293&langl=en&type=TXT&ancre= (Accessed 19 June 2020).

2 [Tpumeuanue: Ctaths 8 EBpONEHCKOl KOHBEHIMH MO MpaBaM 4YejioBeka. «IIpaBo Ha yBaXkKeHWE 4acTHOM
u ceMeiHol xu3Hu: 1. Kaxkaplii IMeeT mpaBo Ha yBa)KCHHE €TO JMYHOM M CeMEWHOH >KHU3HH, €ro >KUIUIIA
u ero KoppecnonaeHuy. 2. He nomyckaeTcss BMEMATENbCTBO CO CTOPOHBI IyONNYHBIX BIACTEH B OCYIIECTB-
JICHHE DTOTrO IIpaBa, 3a HCKIIIOUCHHEM CIIy4aeB, KOTJa TaKOe€ BMEIIATENbCTBO MPEIYyCMOTPEHO 3aKOHOM
U HeOOXOANMO B IEMOKPaTHIECKOM OOIIECTBE B MHTEpecaxX HAIMOHAIBHON 0€30IIaCHOCTH U O0IIECTBEHHOTO
HOPSAKA, SKOHOMUYECKOT0 0J1aroCOCTOSIHUS CTPaHbI, B HEJSIX NPEeJOTBpalleHHsT OECIOPSAKOB WIH IPECTYII-
JICHUH, 17151 OXPaHBbI 3[J0POBBS WIIM HPAaBCTBEHHOCTH WJIM 3alUTHI IIpaB M cBOOOA IpyrHX JUIy, available at:
https://www.echr.coe.int/Documents/Convention_RUS.pdf (Accessed 19 June 2020).

STATE AND LAW IN CONTEMPORARY WORLD 861


http://curia.europa.eu/juris/celex.jsf?celex=62012CJ0293&lang1=en&type=TXT&ancre
http://curia.europa.eu/juris/celex.jsf?celex=62012CJ0293&lang1=en&type=TXT&ancre
https://www.echr.coe.int/Documents/Convention_RUS.pdf

Padamrok E.E. Becmnux PY/H. Cepusi: FOpuouueckue nayxu. 2020. T. 24. Ne 4. 843-863

TeneOHHYI0 U (PaKCUMIIIBHYIO CBSI3H, JIEKTPOHHYIO MTOUTY, OOIICHHE 110 TIEHIKEpY
¥ HCTIoNb30Banye MHTepHETa, a Takke MIChMa 110 00bIYHO mouTe?2. Jlpyrue croco-
ObI CBSI3U TaKXKe MOTYT OTHOCUTHCS K cepe neiictBus cratbu 8 KonBenuuu B Oymy-
meM [...]» (Harris, O’Boyle, Warbrick, 1995).

MexayHapoiHble OpraHU3allMd HaXOJATCs B IOMCKE OallaHca MEXIYy HC-
MOJIb30BAHUEM UCKYCCTBEHHOI'O MHTEIIIEKTA U COOIIOIEHUEM IIPAB YEJIOBEKa.

B Jlexnapamuu o npaBax ueloBeKa M BEPXOBEHCTBE IpaBa B MH(POPMALUOH-
HOM ofiectBe 2005 rona 3asBisieTcs, YTO OCYLIECTBJICHUE MpaB U CBOOO, 3aKperl-
JeHHBIX B EBpoTeiickoli KOHBEHIIMH TI0 ITpaBaM YeJIOBEKa, OJDKHO OBITH 00eCIIeYeHO
s BeeX 6e3 HCKITI0UEeHHs, He3aBUCHMO OT MCTIONb3yeMbIX TEXHHUECKUX CPEICTB>.

B anpene 2020 roga Komurerom MunmnctpoB Cosera EBpomns! Obu1a nmpunsTa
Pexomennanus CM/Rec(2020)1 rocyaapcTBaM-usieHaM O BIUSHUHM aIrOPUTMUYCCKHX
CHCTEM Ha TIpaBa uejioBeKa?’, B KOTOpoil 0603HaYEH Psfl PYKOBOIAIINX MPUHIUIIOB,
IPU3bIBAIOIIUX IPAaBUTEILCTBA OOECIEUUTh COOJIIOJCHHE IIpaB ueJIOBEKa NpH HUC-
NOJIb30BAHUY, pa3pabOTKe MM 3aKyNKe aJlrOpUTMHuYecKuX cucteM. ['ocynapcrtsa
JIOJKHBI 00€CIIeUnBaTh, YTOOBI AITOPUTMHUECKUE CUCTEMbI YUUTBHIBAIN HAJIEXKHOCTD,
KOH(UJICHIIAIBHOCTD, 3aLIUTy AAHHBIX U FApaHTUU O€30MAaCHOCTH C LIeJIbI0 MIPEJOT-
BpALLCHUS U YMEHbILICHHUs PUCKA HApyILEHHUH MpaB yeloBeKa U APYrux HeOsaromnpu-
ATHBIX MOCIECTBUI IS OTAENbHBIX JHUI[ U 001IecTBa”,

Panee EBpomneiickoii komuccueit mo 3pQpeKTUBHOCTH MpaBocyausi Oblia Mmpu-
HaTa «EBpomneiickas sTHueckas XapTus 00 HCIIOJIb30BaHUHM MCKYCCTBEHHOT'O HWHTEI-
JIeKTa B Cy/eOHBIX CHCTEMaX M OKPYKAIOIIMX peanusx» oT 3 mekabps 2018 roma®®.
DTOT JOKYMEHT 3aKpeIIsieT MPUHLUIIBI UCIIOJIb30BaHHUS HCKYCCTBEHHOTO MHTEIIEKTA
B CyZIeOHBIX CUCTEMaxX M OKpY’Karollux ux peamusx: 1) IIpuHuun yBakeHHsl OCHOBO-
nonararomux npas; 2) I[lpuninun HeauckpumuHanuu; 3) IlpuHnun kavecTBa U 06e3-
onacHoctH; 4) IlpuHuIMD Tpo3padyHOCTH, OECHPUCTPACTHOCTU M JIOCTOBEPHOCTH;
5) IlpyHLMI KOHTPOJIA MOJIb30BaTENEeM. B ToOKyMeHTe oTMeuaeTcs, 4TO MCIOJIb30Ba-
HUE MHCTPYMEHTOB M YCIyI' Ha OCHOBE HMCKYCCTBEHHOI'O MHTEIUIEKTa JIOJKHO OCY-

22 Halford v. UK, 1997-111, 24 EHRR 523; Taylor-Sabori v. UK, HUDOC (2002), 36 EHRR 248; Copland
v. UK, 2007-1, 45 EHRR 858; Kennedy v. UK, HUDOC (2010), 52 EHRR 207.

23 Jlexnaparms KoMuTeTa MUHHCTPOB O MpaBax YeNlOBEKAa U BEPXOBEHCTBE mpasa B MH(opmanmonnom O6-
mecre CM (2005) 56 final, available at: http://www.ifapcom.ru/files/Deklaratsiya_Komiteta_ministrov_o_
pravah_cheloveka_i_verhovenstve_prava_v_informatsionnom_obschestve.pdf (Accessed 23 June 2020).

24 Recommendation CM/Rec(2020)1 of the Committee of Ministers to member States on the human rights
impacts of algorithmic systems. Adopted by the Committee of Ministers on 8 April 2020», available at: at the
1373 meeting of the Ministers’ Deputies», available at: https://search.coe.int/cm/pages/result_details.aspx?
objectid=09000016809e1154 (Accessed 8 June 2020).

%5 Algorithms and automation: Council of Europe issues guidelines to prevent human rights breaches», avail-
able at: https://search.coe.int/directorate_of _communications/Pages/result_details.aspx?Objectld=09000016
809e1f15.

2 EBpOHeﬁCKaH OTHYCCKas XapTus 00 UCIO0JIL30BAHUH HCKYCCTBECHHOI'O MHTEJIJIEKTA B Cy}:[e6HLIX CUCTCMax
W OKpyXalolux ux peanusx, available at: https://rm.coe.int/ru-ethical-charter-en-version-17-12-2018-mdl-
06092019-2-/16809860f4 (Accessed 8 June 2020).
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IIECTBIIATHCS TOOPOCOBECTHO, C YYETOM OCHOBHBIX IIPaB YeNOBEKa, W3JI0KEHHBIX
B EBponeiickoii KonBenunu mno npaBam denoBeka u KoHBeHIMM O 3ammre mepco-
HAJIbHBIX JaHHBIX, a TAK)KE B COOTBETCTBUH C JPYTUMH OCHOBOMOJIATAIOIIUMH MTPUH-
LUIaMH, U3JI0’)KEHHBIMU B XapTuu.

[IpoBeneHHOE B AaHHOMN CTaThe MCCIEIOBAHUE MO3BOJISET €IIe pa3 OOpaTUTHCS
K MpaBy B KOHTEKCTE MEXIMCLUIUIMHAPHOCTH U YOEAUTHCS B TOM, YTO COBPEMEHHbIE
npo0IeMbl FOPUCTIPYACHIIMN HAXOAATCS B IUIOCKOCTH B3aMMOJEHCTBUS HayK. Kom-
TUIEKCHBIN XapaKTep COBPEMEHHOM IOPHUCIIPYACHIINH, €€ «HEPa3pbIBHAS» BKIIFOYCHHOCTh
B CHCTEMY HAY4HOTO ITO3HAHMS MPEIoIaracT MPUHITHE BCECTOPOHHE 0OOCHOBAHHOTO
«IOPHUIMYECKOT0» PELIeHus JII0O0To BUA U YPOBHS TOJIBKO BO B3aMMOCBSI3U IOpUANYE-
CKOTO 3HaHWS C JaHHBIMH WHBIX, TPEeXAe Bcero oOmecTBeHHBIX Hayk (Tarasov,
2019:126). Ceromns BaxXHa CBS3b U C €CTECTBEHHO-HAYYHBIMU JTUCITUTUTMHAMHU.

O4eBUAHO, YTO UCKYCCTBEHHBI MHTEIUIEKT BCTPAUBACTCS B COLIUYM, YaCTHUY-
HO 3aMeHsisi cOOOW HHTEIICKTYaJbHYIO NEATelIbHOCTh ueioBeka. [IpeacraBnsercs
BaXHBIM HAWTH MECTO YEJIOBEKAa U YeJIOBEYECKOro B (hopmupyromemMcs HuppoBoM
oOmiecTBe, U 3/1€Ch OCHOBOIOJAraloNlee 3HaYCHHE MMEET COXPAHEHHE IIEHHOCTHBIX
U7eaioB TyMaHU3Ma.

[IpaBo, SBISAACH COLMAIBHBIM MHCTUTYTOM, 0€3 COMHEHHUsl OynIeT mpeTeprie-
BaTh U IpeTepreBacT M3MEHEHHs. BmecTe ¢ TeM «IpeICTOMT NMPEOAONETh SBHYIO
HEJOOIICHKY MEXaHHW3MOB ()OPMHUPOBAHUS MPABOBOTO CO3HAHWS M MPABOBOTO ITOBE-
JICHUS B HAyKe U NMPaKTUKE. B mMpoTHBHOM citydae OCTaHETCs JIUIIb «TEKCTOBOEY Ipa-
Bo» (Tikhomirov, 2020). IToBbimieHue poau MpaBa W 3aKOHA Yepe3 0O0pa3oBaHUE,
BOCIIUTaHME, UJCOJIOTUI0O — OJHO W3 HANpaBJICHUH Pa3BUTHSA HPABOBON KYJIBTYPHI
obmiectBa. [Ipu 3TOM yueHBIM €111e IPEJCTOUT OCMBICIUTE BOZMOKHOCTH TapMOHU3A-
LMY LICHHOCTEW mpaBa U HUupoBU3aLUK OOIIECTBEHHOM KU3HU.

Baxxen Bompoc 0 TOM, Kak MpaBy COXpPaHHUTb B ce0€ ero CylHOCTb, HE Tpe-
BPAaTUBLINCH B TeXHUKY? OTBETHM Ha 3TOT BONpoc MeTadopuuecku: «S mpeacras-
75110 ce0e 9Ty Mepy 4eM-TO KpaliHe TOHKUM — JIE3BUEM OPHUTBBI, TOTOMY YTO HAWTH
ee, OCYIIECTBHUTb, COOIFOCTH HEPEIKO TaK K€ TPYIHO, KaK MPOUTH TI0 JIE3BHIO OPHT-
BBI IIOYTH HEBUIAMMOMY H3-3a Upe3BbrdaitHon octpoThl» (Efremov, 2017:69). «Henb3st
MOHUMATh MOE€ BBIPOKEHHE O MYTH IO JIE3BUIO OpPHUTBBI OYKBAJIBHO ... 3TO CKOpee
BBICIIAsi TOHKOCTh PEIICHUH, UCCIIEIOBAHNHN, 3aKOHOB U MOpAJIU U, KOHEYHO, BHIOOpa
HanpasieHus» (Efremov, 2017:702). OgauM U3 TakuX CIIOCOOOB SIBISETCS oOpaiie-
HUE K YHUBEPCAJIbHBIM IMPHUHIIMIIAM TpaBa, SBJISIONIMMCS €r0 MCXOAHBIM HayajioM,
HECYIIUM B ce0e MOpalbHO-3THYECKYI0 OCHOBY, a TaKKe MOMCK OanaHca MExXIy
HAyYHO-TEXHUYECKUM MPOTPECCOM U NpaBaMU YeIOBEKa.
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