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Abstract. The article investigates the problem of content change of the concept object of taxation
in the Russian tax law on the path to digital economy. The purpose of the article is to analyze the provisions
of the Russian tax legislation, international norms, as well as academic literature devoted to identification of
certain new goods and phenomena as possible objects of taxation, thus updating the concept of the object of
taxation itself. The development of information technologies generates the following unavoidable problems
related to the object of taxation concept content, which allows reviving the discussion about the content of
this tax and legal category: the impossibility to assess implementation operations as potential tax objects
with the help of the classical triad «product, work, service»; recognition in certain situations (for example, in
case of electronic money payment) as the object of taxation is not one, but a set of legal facts (cause of ac-
tion); the need to establish the object of taxation through the so-called «tax relationship» between the object
and the subject of taxation. In connection with the first problem, the author proposes to unambiguously de-
fine in the Tax Code the legal nature of transactions with digital products for tax purposes, treating them as
a new type of service. The conclusion is based on the experience of international regulation and suggests
supplementing the provisions of the Tax Code in terms of legal regulation of the concept taxation object as
well as VAT taxation. The re-search of the second problem leads to the conclusion that it is necessary to
clarify the rules of the Tax Code when the counterparties carry out taxable transactions, whose settlements
are made with electronic money. In this situation, the object of taxation is not single, but suggests several
legal facts-actions of the potential tax-payer. On the third problem the author raises the issues of identifica-
tion of the taxpayer in case of certifying the taxable transaction by the digital signature analogue. Taking in-
to account international experience, as well as national civil law regulations, it is considered necessary to in-
clude provisions on digital certificates and digital signatures in tax legislation.
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Introduction

The global character of the digitalization process allows researchers to seri-
ously characterize the ongoing transformation of social and economic relations as a
new (fourth) technological revolution. It is being shaped by the rapid development of
information and communication technologies, which in turn increases the role of legal
regulation of relations emerging in the digital society. This process is associated with
an objective need for scientific reflection on a number of phenomena resulting from
the digitalization and informatization of society, which has been repeatedly stated in
legal literature (Habrieva, 2018:19; Blazheev, Egorova, 2020:5-13). There is also
a growing need to address a number of practical issues related to legal support for the
digitalization of the economy and other areas of public life.

In the legal doctrine it is becoming more and more relevant to carry out sec-
toral legal and interdisciplinary research on the current social and technological
changes in terms of revising the classical notions used both in science and in the texts
of normative acts. In tax law, this approach is already being implemented, for exam-
ple, categories of tax legal personality (Lyutova, 2019:40-42), tax sovereignty (An-
dreev, 2018:13-16; Khavanova, 2017:34-38) and others. This is evidenced not only
by numerous publications of articles, monographs and educational literature, but also
by grants studying the processes of digitalization and related international integration
directly through the prism of a sectoral approach.

A number of works on tax law pay considerable attention, as noted
E.G. Belikov, to the issues of legal regulation of the objects of taxation definition in re-
spect of taxes arising from activities in the markets for digital services (for example, in
the field of electronic commerce, using the technology of distributed registers) (Be-
likov, 2019:23-26) Such problems require further research, which is conditioned by the
impossibility to apply the traditional approach to the definition of the tax object in the
new economic reality. The implementation of digitalization concept necessitates to
clarify the object of taxation concept and to establish appropriate tax consequences in
respect of new business models, for example, various types of electronic commerce in
the form of sale of goods and trade in access to intangible assets and/or objects of intel-
lectual property (Pokrovskaya, 2016:171). Some scholars argue that the object of taxa-
tion for such transactions is specific. For example, the income as a result of new digital
processes, recognition of which as taxation object requires special tax structures allow-
ing objectively assess, as well as fairly and efficiently withdraw part of the income
without slowing down the pace of economic development (Koroleva, 2019:92).

We will be interested to look at the problem of revising the theoretical defini-
tion of the object of taxation concept in the new conditions and discussions on qualifi-
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cation of tax consequences of the sale of digital goods in electronic commerce. At the
same time, doctrinal rethinking of the object of taxation concept has quite pragmatic
goals: according to N.T. Mambetaliev's fair comment, “dynamically developing branch
of e-commerce expands the list of objects subject to tax collection...” (Bukach,
2017:10-16). Thus, the definition of the taxation object adequate to the current realities
will allow to objectively assess the tax consequences of entrepreneurial activity for
business in conditions of digitalization, as well as to fairly and efficiently withdraw part
of the income to the state treasury; this can be done without slowing down economic
growth, while ensuring and protecting both private and public interests.

Subject of taxation definition in contemporary science

It should be noted that the issues of definition of the object of taxation con-
cept occupy a significant place in the scientific works of domestic legal scholars spe-
cializing in tax law: K.N. Grigorov, O.0. Zhuravleva, M.F. Ivlieva, I.I. Kucherov,
S.G. Pepeliaev, D.A. Smirnov, V.A. Churkin and others. The problems of determin-
ing the object of taxation in the conditions of economy digitalization, as well as the
need to expand the list of the taxation objects with certain types of income are inves-
tigated; this issue is investigated, for example, with regard to the tax on professional
income in the works of A.A. Kopina, S.M. Mironova, E.Y. Stetsenko and others.

The review of some foreign scientific works on tax law and taxation showed
that there are scientific publications in the field of general theoretical concept of the
object of taxation and its relation to related concepts (Kucheryavenko, 2003:11-13).

At the same time, it may be noted that there is no consistent approach to the def-
inition of the object of taxation concept and the need to establish criteria for attributing
certain events to the taxation objects, which determines the relevance of the issue taking
into account modern tendencies in the development of science and tax law practice.

It is traditional for Russian tax law to characterize the object of taxation by
listing the phenomena related to it, an open list of which is contained in Article 38 of
the Tax Code: sale of goods (works, services), property, profit, income, expense or
other circumstance. As it is known, the legislative wording of the object of taxation
concept is applied from the moment when the first part of the Tax Code of the Rus-
sian Federation came into force. At the same time, attempts to develop any qualifying
features of the object of taxation, which would allow to unambiguously identify cer-
tain objects and phenomena as objects of taxation, as well as classifying them, have
not been successful to date. However, researchers and practitioners specializing in tax
law have formed two different approaches to the definition of the object of taxation
concept, which can be conventionally denoted as economic and legal.

Representatives of economic sciences believe that the only right thing to do is
to further develop the legislatively established idea to formulate the object of taxation
concept exclusively by listing various objects. In this case, their task is to assess one
or another object as to whether it is possible and/or necessary to establish liability to
pay tax on it. This approach was studied in detail in the dissertation of A.V. Churkin,
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who was one of the first to raise the issue of object of taxation concept definition and
its delimitation from related scientific categories. (Churkin, 2002:11).

Lawyers, in their turn, consider the object of taxation as a legal fact, entailing
obligation to pay tax (Pepelyaev, 2001:89; Ivlieva, 1997:39). At the same time, only
those legal facts that are conscious volitional actions of taxpayers or their results,
namely, actions related to the sale of goods, works, services or income, are recog-
nized as objects of taxation. As it is known, depending on the identification of an ob-
ject as goods, works or services, the tax law establishes various legal and related fi-
nancial consequences in respect of transaction (Articles 38-39 of the Tax Code), for
example, in calculation and payment of VAT.

In our opinion, the initial refusal to develop criteria for determining the object
of taxation, implemented in economic science, implies a high degree of subjective
discretion of the state when classifying an object as one of those suggesting tax obli-
gations. All this leads to the idea that, basically, taxes can be levied on almost any-
thing. In any case, such judgments are found in the works of other authors as well
(Karagusova, 1994:17). It would be impossible, therefore, to contrast the economic
and legal approaches, as they are complementary and specific to each other. It should
be remembered that economic science and legal theory have similar phenomena: the
former studies how to produce, distribute and consume goods more efficiently, the
latter studies how to do it rightly and legitimately (Napso, Napso, 2019:161). This al-
lows for a balance in the expression of public and private interests through recogni-
tion of the coercive power of law, based on a reality analysis. Thus, at present, the
phenomena listed in the Tax Code of the Russian Federation are recognized as the ob-
ject of taxation, which have the statutory characteristics (monetary, quantitative,
physical) and are legal facts and actions.

Under the circumstances the author asserts that it is possible to use the princi-
ples of economic analysis to develop models of legal regulation and specific rules.
Studying the mutual influence of the economy on tax law, A. Raskolnikov, generally
expresses similar thoughts, regardless of digitalization (Shaviro, 2014:455).

Challenges in defining the tax object in the digital era

In the context of implementation of the National Program “Digital Economy”
in modern Russia, the three principal problems arising in the definition of the object
of taxation concept are the following: objective impossibility to assess realized trans-
actions as potential objects of taxation with the help of the classical triad of “product,
work, service”; recognition that the object of taxation is not a single legal fact, but
a set of legal facts; revision of the issue of establishing the object of taxation through
the so-called “tax-forming relationship” of the object and subject of tax.

The first problem, connected with the lack of universality in the approach to
identification of the phenomena as taxation objects through the triad “product, work,
service” can be demonstrated in attempt to apply it to the digital goods typical for In-
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ternet trade. There is currently no definition of such goods, as well as of the digital
market where they are traded, both at the legislative level and in judicial and other
law enforcement practice, as noted by experts (Kadar, 2015:342). In science, so far,
there is only a discourse on the issue of assigning various types of cryptocurrencies to
them (Savelyev, 2017:136-153). At the same time, a significant number of various
products which hypothetically can be described as digital, are being traded. This
means that transactions with such goods require adequate legal assessment, including
in terms of their tax and legal consequences.

In reality, digital goods can, for example, be downloaded from the manufac-
turer's website, without the need to transfer its material carrier. This means that it can
be realized by sending by e-mail or by uploading to the Internet, organizing appropri-
ate access. Usually, digital products are texts, sounds and video files. It is often diffi-
cult to determine which type of product is a digital product, whether it acts as an as-
set, work or service. For example, in case a digital product is in the form of a tempo-
rary link to a training text file or video (audio) record on the site, the nature of such
a legal fact is controversial in terms of the classic triad of “products, work, service”.
From the point of view of tax law there is a question: Has a buyer purchased a train-
ing service, a license to use the site, a communication service or goods in the form of
the training information itself? In case of identifying it as the goods transfer, can we
talk about the transfer of ownership? No. Due to the limited time of use. From these
positions, it turns out that in case of information transfer by reference to the consumer
for his/her permanent use (both options, permanent and/or temporary access, are pos-
sible depending on the cost) the possibility to identify it as a product or service that
does not have the appropriate result is highly disputable (for example, in case of pur-
chasing a video lesson).

A good example is the European Union regulation of taxation issues concern-
ing digital goods. The content and meaning of the European Union Directive allows
to conclude that digital and electronic products should be recognized as “services
provided electronically” (European Union Council Regulation Ne 282/2011 “Estab-
lishing Measures for the Implementation of Directive 2006/112 / EC on the General
System of Value Added Tax (as amended)”). It also provides a list of such services
including server software, hosting of clients' websites, remote maintenance of pro-
grammes and equipment, supply of software and its updating, supply of images, texts
and information and access provision to databases, supply of music, films and games,
including gambling, and political, cultural, artistic, sports, scientific and entertain-
ment broadcasts and broadcasts, supplying distance learning. Thus, for all countries
of the European Union, the sale of digital products is considered a new type of ser-
vice. Since the Russian Federation does not participate in the documents of the Euro-
pean Union, its territory requires its own legal regulation concerning identification of
digital products as works or services both at the level of national law and in the acts
of the international communities of which it is a member. D.A. Mitin supposes that a
good solution may be reached through establishing definitions of digital products and
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digital delivery as categories in the Russian tax legislation or in a special legislative
act related to legal regulation of digital rights; it is also necessary to define the list of
digital products. In his opinion, this will facilitate determination of the taxable entity
in cases where digital goods are traded (Mitin, 2018:36-39). It should be assumed
that in addition to the actual definition of the legal nature of digital goods, it is also
essential to supplement the definition of the object of taxation concept in paragraph 1
of Article 38 of the Tax Code in terms of listing the services provided, and defining
their types in analogy with the list presented in the European Union Directive
2006/112/EC. We also consider it logical to supplement Article 146 of the Tax Code
with special rules related to calculation and payment of VAT on digital goods, under-
stood in the meaning of electronic services. This would allow the law enforcer to un-
ambiguously consider all digital deliveries as a new type of service, applying the rel-
evant rules and tax rate.

From the point of view of determining the legal nature of new digital phe-
nomena in order to attribute them to the taxation objects, it is interesting to assess the
phenomenon of cryptocurrencies («virtual currencies») using the triad “product,
work, service”. It is known that in the Russian Federation most transactions with
cryptocurrencies are currently conducted outside of legal regulation, and cryptocur-
rencies themselves are not guaranteed or provided for by the Central Bank of Russia
(Information of the Bank of Russia dated 04.09.2017 “On the use of private "virtual
currencies" (cryptocurrencies)”). It is quite rightly noted in the analytical materials
that, based on the requirements of modern legislation, cryptocurrencies (bitcoins, in
particular) do not meet the requirements usually imposed on money; they cannot per-
form all their functions (Yermak, 2013).

Variants of qualification of bitcoin and other kinds of cryptocurrencies pre-
sented in Russian and foreign scientific literature are diverse. In fact, they are as-
sessed as an asset that can be described as a component of an investment portfolio,
foreign currency, quasi-currency, vouchers (Lambooij, 2014:140) and the like. Cryp-
tocurrency is most often regarded as a type of property, as a commodity or a so-called
«economic asset» (Matsuura, 2016:45-47).

It may be noted that legal regulation of the consequences of transactions made
with cryptocurrencies in foreign countries is prior to the issue of determining their le-
gal nature. For example, the most comprehensive tax and legal regulation of the use
of block technologies and virtual money, both at the federal level and in the regulato-
ry acts of states (subjects of the federation), has been created in the USA to date.
Cryptocurrencies in this state are qualified as property, investment instrument or for-
eign currency (Wiseman, 2016: 416-440). Therefore, most often cryptocurrencies are
identified with the help of known legal terms and constructions based on the so-called
“barter” approach, which is implemented through the transfer of civil law terminolo-
gy to tax relations.

Barter approach has also raised huge criticism, arguing that the rules created
for transactions with traditional property do not take into account the fundamental
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feature of virtual currencies (the use as a means of exchange and mechanical applica-
tion of old principles) and leads to poor results. This approach is assessed as imper-
fect, not feasible and/or difficult to implement from the perspective of promoting
rules (Hampton, 2016:331, 334).

A similar approach to establishing taxation rules prior to determining their legal
nature is applied in Russia. Thus, the Russian Finance Ministry believes that operations
with cryptocurrencies should be taxed on personal income (Letter of the Ministry of Fi-
nance of Russia dated October 13, 2017 Ne 03-04-05 / 66994), recalling that in accord-
ance with the provisions of Article 228 of the Tax Code of the Russian Federation, in-
dividuals should calculate and pay the tax themselves, receiving remuneration from in-
dividuals on the basis of civil law contracts. In other words, if one natural person sells
bitcoins to another natural person, he/she should independently determine the tax base,
report on the income received, calculate and pay the tax. In this case, the Ministry refers
to the provisions of Article 41 of the Tax Code on the definition of income.

It should also be noted that a few years ago the Bank of Russia warned citi-
zens and legal entities against the use of “virtual currencies” for the exchange of
goods (works, services) or money in rubles and foreign currency (Information of the
Bank of Russia dated January 27, 2014 “On the use of "virtual currencies™”, Bitcoin,
in particular, when making transactions).

The second problem associated with the definition of the object of taxation
concept in the digital age is the need to consider not a single legal fact, but their set as
such object. An example is payment for goods traded with electronic money as the
equivalent of real money (fiat, as it was called by John Maynard Case (Cesarano,
2008:124), the nominal value of which is set and guaranteed by the state, regardless
of the value of the material it is made of or stored in the bank's vault), but traded only
within a specific electronic payment system (Yandex. Money, QIWI, E-port and oth-
ers) (Grishina, 2019:21-27). The mechanism of settlement with electronic money is
based on the right of the owner of electronic money to redeem it from the operator
(exchange for cash or non-cash funds). Electronic money is recorded in a special vir-
tual account (“e-wallet”), while the money account is reflected in the bank account of
the electronic money operator, due to which all electronic money accounted by the
electronic money operator will be redeemed. Another important detail is that prior to
the transfer of e-money, cash or non-cash payments are supposed to be made in ad-
vance; only after that it is possible to make a payment and the e-money operator
transfers the e-money to the recipient. The transfer can be made by the payer's order
or at the recipient's request. Electronic funds are debited from the payer's virtual ac-
count (“electronic wallet”) and credited to the payee's virtual account (Tsindeliani,
2019:219).

It should be noted that, according to the official position of the Russian Minis-
try of Finance, the income received from payment for purchased goods with electronic
money is subject to taxation (Letter of the Russian Ministry of Finance No. 03-11-11/
1415 dated 01.20.2014), and the fact of payment is confirmed by a statement on the re-
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spective account with the payment system operator or a message from the payment sys-
tem operator (Letter of the Russian Ministry of Finance No. 03-11-11 / 163 dated
05.06.2013). Therefore, the taxation object in this case may arise as a result of not one
but two legal facts, one of which is a security condition in relation to the second.

At the same time, there are no changes in the tax legislation of the Russian Fed-
eration related to the need to fix the consequences of not one but two legal facts for es-
tablishing obligation to pay tax in respect of a particular subject of tax. We believe that
it would be logical in this regard to adjust paragraph 1 of Article 38 of the Tax Code on
defining the object of taxation and indicate that it may be a set of facts. Such set in-
cludes not only a circumstance, but also a set of circumstances, one of which has a val-
ue characteristic and the other is of organizational and supporting nature.

The third digitization challenge to the tax law in terms of formulating the ob-
ject of taxation concept is the issue of establishing the necessity of the tax-forming
connection between the object of taxation as a phenomenon of the material world and
a potential taxpayer when determining the tax. E.V. Porokhov stated about the exist-
ence of such connection, defining it as a stable legal connection of the subject of tax
with the subject of taxation (Porokhov, 2001:99). I.I. Kucherov emphasized the im-
portance of this connection for the real establishment of the fact of presence or ab-
sence of the object of taxation in the activities of a potential taxpayer: “This connec-
tion is decisive, because, in our opinion, it forms the object of tax — the most im-
portant element of its legal construction” (Kucherov, 2009:2-5). In practical terms it
means that in order to attribute a legal fact to the objects of taxation it is necessary to
establish a legal connection of the object of the material world (object of tax) with an
individual, having at the same time a mechanism of unambiguous identification of the
latter. In the conditions of digitization, there are identification difficulties of the par-
ties to a transaction, as well as their location and status when performing electronic
transactions, which is significant from the tax point of view.

One of manifestations of such problem is the question of legality of transac-
tion certification when using analogues of handwritten signature.

As a temporary solution to the problem, it was suggested that the Organiza-
tion for Economic Cooperation and Development should use digital certificates and
digital signatures to identify parties to taxable transactions, which would help to iden-
tify a particular entity as a taxpayer related to a certain benefit for which the State
could impose an obligation to calculate and pay tax.

As it is known the civil legislation of the Russian Federation regulates the use
of analogues of handwritten signature in a transaction (paragraph 2 of Art. 160 of the
Civil Code). The researchers note that the “projection” of these provisions on tax and
other relations that are not civil law, is possible only if there is a corresponding indica-
tion of this possibility in the law. It seems that the difficulty of applying digital certifi-
cates and digital signatures by the parties to the transaction, the consequences of which
are taxable, is due to the absence of such special provisions in the tax legislation.

702 AIMUHUCTPATUBHOE U ®NUTHAHCOBOE ITPABO



Lyutova O.l. RUDN Journal of Law. 2020. 24 (3), 695-716

Conclusion

Therefore, the result of the course taken by the state to develop the digital
economy is a significant transformation of both tax law theory and its legal regula-
tion. In order to introduce new technologies in tax relations it seems necessary to car-
ry out research aimed at development of separate, though rather narrow, but indis-
putably important issues connected with application of digital technologies in legal
sphere (Khabrieva, 2018:6). For this reason, issues related to the definition of the sub-
ject of taxation require further study and development.

The review of academic literature on the issue of definition of one of the most
important terms of the tax law — object of taxation — conducted within the frame-
work of the present article allows to highlight existence of two approaches; both of
them seem far from ideal taking into account modern digital challenges to Russian
economy. Besides, the tax and legal terminology needs to be unambiguously updated
due to the normative definition of digital goods.

It seems that the main drawback of the current definition of the object of taxa-
tion is the obsolescence of approaches to its formulation. In our opinion, there is
a need for the doctrinal concept of transformation of tax relations with regard to the
digital age; then further improvement of tax legislation will become real. At the same
time, such concept should focus on the development of new terminology, as well as
the methodology adequate to the digital realities, which implies the use of a compre-
hensive approach for the purposes of tax law. Such approach should combine legal,
economic and sociological knowledge along with information technologies.

The practical value of such approach is to create a universal triune formula —
“legal regulation, public administration, technology”, which serves as the main con-
ceptual idea for further digitalization of both the Russian economy and the activities
of government agencies. Indeed, successful introduction of some or other new tech-
nologies into the processes of interaction between private and public entities can be
successfully realized only in case of preliminary substantiation of managerial deci-
sions based on such technologies, as well as corresponding modifications in norma-
tive legal and individual regulation.

We believe that the idea of ensuring the unity of technology, law and public
administration is of conceptual value not only in relation to certain areas, such as tax-
ation. In our opinion, it is characterized by its universal character; in this connection it
should be used as a methodological basis for digital transformation of state and mu-
nicipal bodies' activities.
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Hay4yHasa cTtaTtbs

OBBEKT HANNTOINOOBNTOXEHUA B YCNNOBUAX ULMPPOBU3ALNU
O.1. JIoToBa

HanuonanbeHeli Bccne10BaTeNNbCKUN YHUBEPCUTET « BoicHias 1IKONIa S9KOHOMUKUY
101000, e. Mockesa, Poccuiickas @edepayus, yi. Macnuykas, o. 11

CraThsl nocBsiieHa npo0ieMe U3MEHEHHs COJIEpKAaHUS TIOHATHS 00BEKTa HAJIOr000JI0KEHUS
B POCCHIICKOI HayKe HaJOrOBOIO MpaBa B YCJOBUAX B3ATOTO Kypca Ha Hu(pOBYO skoHOMHUKY. Ilenb
CTaThu — TPOBECTH aHAJIN3 MOJIOKEHHH POCCUHCKOTO HAJIOTOBOTO 3aKOHOAATEIbCTBA, MEKIYHAPOIHBIX
HOPM, a TaKKe aKaJIEeMUIECKOMN JIMTEPATYPhI 10 BOMPOCY UACHTU(PHKAIIMH TEX MM WHBIX HOBBIX IpeMe-
TOB U SIBJICHUH B KQUECTBE BO3MOXHBIX OOBEKTOB HAJIOTOOOJIOKEHHSI, TEM CAMBbIM aKTyaJIM3HUPOBAB IOHS-
THE CaMOro 00BEKTa HANIOroo0IoKeHus. Pa3BuTie HHPOPMAIMOHHBIX TEXHOJIOTHIA TOPOXKAACT CIICTYIO-
ye HeM30eXHbIE MPOOJIEMBI, CBI3aHHBIC C CO/ICPKAHUEM MOHITHS 00BEKTa HAJIOr0O00IOKEHHUS, YTO 103~
BOJISICT BO3POJUTH JTUCKYCCHIO O COJCP)KAHHH 3TOTO HAJIOTOBO-TIPABOBOTO MOHSTHS: HEBO3MOXHOCTH
OLICHKH PEAM3alMOHHBIX Olepalrii B Ka4eCTBE MOTCHINAIBHBIX 00BEKTOB HAJIOTOOOJI0KEHHS C TIOMO-
IIBI0 KITACCHYECKON TPHaJbl «TOBap, paboTa, yCliyray; MpU3HAHHE B OTICIBHBIX CUTyalUsX (Harpumep,
MPU pacyeTe AIICKTPOHHBIMU JICHbI'aMH) B KAY€CTBE O0BEKTa HAJIOTOOOJIOKEHHUS HU OJTHOTO, @ COBOKYITHO-
CTH IOpPUAMYECKUX (HaKTOB (FOPHIHYECKOTO COCTaBa); HEOOXOIMMOCTh YCTAaHOBIICHHS! 00BEKTa HAJIOT000-
JIO)KEHHSI Yepe3 TaK Ha3bIBAEMYIO «HAJIOr000pas3yIoIlylo CBs3b» IpenMeTa U cyObekTa Haiora. B cBsi3u
C BO3HMKHOBEHHEM TIEPBOIl MPOOIIEMBI aBTOp MpejyiaracT ojHo3HauHO onpenennts B HK PO npaBoByro
NPUPOJY PEATU3ALMOHHBIX OIepalii HHU(POBBIX MPOLYKTOB JUIS LIEJIEH HAIOTOOOJIOKEHUs, OTHECS HX
K HOBOMY BHJIy YCIIyT. BBIBOJ] OCHOBBIBA€TCSI Ha OTIBITE MEXKIYHAPOJAHOTO PETYIIMPOBAHMS U MPE/IIoara-
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et pononHeHus nonoxenuit HK PO B wacti npaBoBOro peryimpoBaHus MOHATHS 00bEKTa HaiIoroo0Jo-
JKeHUs, a Taioke Hanoroobnoxxenus HJC. Hccnenopanue BTOpoil mpoO6aeMbl IO3BOJSET CAENATh BHIBOJL
0 HeoOxomumocTH yrouHeHuss HopMbl HK PO npu ocyiiecTBIIieHHH KOHTpAareHTaM# Hajoroo01araeMbIx
olepalyii, pacueTsl 0 KOTOPbIM IPOU3BOIATCS C UCIOIb30BaHUEM IEKTPOHHBIX JAEHEr. B 3TOM citydae
00BEKTOM HAJIOr000JIOKEHNS SIBISETCS HE OJIMH, 8 HECKOJIBKO IOPHANYECKUX (aKTOB-ACHCTBHII IOTEHIN-
albHOro Hajorouarensiuka. [lo TpeTbeil npobieMe aBTop mpeIaraeT 00CyAUTh BONIPOCH UAeHTU(U-
Kalli¥ HaJIOTOIUIaTeNbIINKa B CIydae YAOCTOBEPEHHS UM HaJorooOiaraeMoil CAENKH aHaioroMm mugpo-
Boi moamucy. C y4eToM MEXIyHapOJHOIO OIbITA, & TAKXKE HALMOHAILHOIO IPAXKJAHCKO-IIPABOBOIO pe-
TyJIMPOBAaHUS CAENAH BBIBOJ O HEOOXOJMMOCTU BKJIIOUEHUS B HAJIOTOBOE 3aKOHOJAATENLCTBO MOJIOKEHUIT
0 IIM(POBBIX CBUIETEIBCTBAX U HU(PPOBBIX HOMIHCSX.

KnroueBble cioBa: nudposuzanus, 1uppoBas SKOHOMUKA, 0OBEKT HANOT000NI0XKEHUS, I0pU-
IMYEeCKUH (aKT, IOPUANIECKHH cocTaB, HIU(PPOBOH TOBAp, JIEKTPOHHAS TOPTOBIIS, HJICKTPOHHBIE EHb-
', «HAI0roo0pa3yomuias cBA3by», aHaJIOr HU(POBOM MOANUCH

KonduukT nHTepecoB. ABTOp 3asBisieT 00 OTCYTCTBUU KOH(IMKTA HHTEPECOB.

HNudopmanus o ¢punancupoBanuu. PaGora BeINONHEHA NpU mojuepxke rpanra PODOU
Ne 18-29-16107 Mk Ha Temy: «MccrnemoBanue M OOOCHOBaHHE BBIOOPAa MOJEIH HAJOTOOOJIOKEHHS
B 310Xy LU(POBO TpaHCHopMaIUm.

Hama nocmynnenus 6 pedaxyuio: 23 mapma 2020 e.
Jama npunsmus x neuamu: 30 uions 2020 e.

Jast tuTMpoBaHus:

Jlromosa O.J. OOBeKT HAIOro00I0KeHNS B yCIOBUIX mudposu3anmy // Bectank Poccwii-
CKOTO YHHBepcHuTeTa ApykObI HapomoB. Cepus: FOpuamaeckue Hayku. 2020. T. 24. Ne 3. C. 695-
716. DOI: 10.22363/2313-2337-2020-24-3-695-716.

BBenenue

['mobanpHOCTH Mpomecca MU(pPOBU3ANNH TTO3BOJISIET UCCIIEA0BATESIM BCEPhE3
XapaKTepH30BaTh MPOHUCXOIIYI0 TPAHCPOPMALMIO COLMATBHBIX M SKOHOMHYECKUX
OTHOIIIEHUH KaK HOBYIO (4ETBEPTYIO) TEXHOJIOTHYECKYIO peBoittolHio. OHa pa3Bopayu-
BAETCS IM0]] BIMSIHUEM YCKOPEHHBIX TEMIIOB Pa3BUTUS MH(OPMAIMOHHBIX U KOMMYHH-
KAIIMOHHBIX TEXHOJIOTHH, YTO, B CBOIO OYepe/lb, TIOBBIIIACT POJIb IPABOBOTO PETyIHPO-
BAHUsI OTHOILICHUH, CKIIAIbIBAIOLIMXCS B U(POBOM 0O0IIECcTBE. DTOT MPOIECC COMPO-
BOXKJAa€TCsl OOBEKTHBHON HEOOXOIMMOCTBIO HAYYHOTO OCMBICIICHUS psifia (PEeHOMEHOB,
HOSIBUBIINXCSI BCIIEACTBUE H(POBHU3AIMU U HHPOPMATU3ALMK OOIIECTBA, HA YTO He-
OJIHOKPATHO YKa3bIBaJIOCh B ropunuueckoii ureparype (Khabrieva, 2018). Takxe Bo3-
pacTaeT He0OXOIUMOCTh PELICHHS PA/a MPAKTHIECKHUX 3a]a4, CBSI3aHHBIX C IIPABOBBIM
obecrieueHreM HU(PPOBU3AIMU SKOHOMUKH U APYTUX chep 0OLIeCTBEHHON KU3HH.

B mpaBoBO#i TOKTpHHE CTAaHOBUTCS Bce 0ojee aKTyalbHBIM OCYIIECTBIICHHE
OTpPACIJICBBIX TPABOBBIX M MEXIVCHUILTHHAPHBIX HCCIIEIOBAHUN TPOUCXOISIINX CO-
[MATBbHBIX ¥ TEXHOJIOTHYECKUX M3MEHEHUH, U, PEeX/Ie BCETO, C TOUKU 3pEHHUs Iepe-
OCMBICIICHHS KJIACCUYECKUX TOHATHH, HCIOIb3YEMbIX KaK B HayKe, TaKk U B TEKCTaxX
HOPMAaTHBHBIX aKTOB. /IJI HAJIOroBOro IpaBa TaKoH MOJXO[ Y)K€ peaau3yeTcs B OT-
HOIIGHHM, HalpUMep, KaTeropuili HamoroBoil mpaBocyObekTHOCTH (Lyutova,
2019:40-42), nanorosoro cyBepenutera (Andreev, 2018:13-16) u apyrux. O6 sTom
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CBUJICTEIILCTBYIOT HE TOJBKO MHOTOYMCIICHHBIC MMyOJHMKAIMU CTaTei, MOHOTrpadui,
y4eOHOH JUTEepaTypbl, HO M TOJyYCHUE MPEICTABUTEISIMH IOPHINYECKON HAyKU
TPAaHTOB Ha UCCIIeI0BaHNE MPOIECCOB IM(POBU3ALUH U COMPSIKCHHON ¢ HEH MEXITy-
HapOIHOW MHTErpaIK HETIOCPEACTBEHHO Yepe3 MPU3MY OTPACIIeBOTO MOIX0/a.

B psne pabot o HamoroBoMy npaBy yZAeNeHO 3HAYUTEIbHOE BHUMAaHHE, KaK
ormeuaeT E.I'. benukoB, BompocaM MpaBOBOTO PEryIMPOBAHUS ONPEISICHUs 00HEK-
TOB HAJIOTOOOJIOKEHHS B OTHOIICHUH HAJIOTOB, BO3HUKAIOIINX B CBS3H C OCYIIECTB-
JIeHUEeM JAEATeNIbHOCTH Ha PhIHKaX HU(POBBIX yCIyr (Hampumep, B 0OJacTH 3JeK-
TPOHHOW TOPrOBJIH, MPU HCIOJIH30BAHUU TEXHOJIOTHH PacIpeelICHHBIX pPEeecTPOB)
(Belikov, 2019:23-26). [Tog06HbIe TPOOIEMBI TPEOYIOT AATBHEHIIIETO HCCIICTOBAHUS,
9T0 00YyCJIOBICHO HEBO3MOKHOCTBIO MPUMEHEHHUS TPAaJUIMOHHOTO MMOAX0Ja K OIpe-
JICJICHUIO MTOHATHA 00bEKTa HATOr000JI0KEHUSI B HOBOM SKOHOMUYECKON pPeaJIbHOCTH.
Peanuzanus xonnenuuu nudpoBu3anuyu 00ycIaBInBaeT HEOOXOAUMOCTh YTOYHEHUS
MOHATHUS 00BEKTa HAIOTOO0I0KEHUS M YCTAHOBJICHUS] COOTBETCTBYIOIIMX HAJIOTOBBIX
MOCTICICTBUI B OTHOILICHWU HOBBIX OM3HEC-MOjEJel, HApUMep, Pa3INYHBbIX BUIOB
9JIEKTPOHHON KOMMEpPILUHU B BHJE MPOJaK TOBAPOB M TOPTOBJIM JAOCTYIIOM K HeMa-
TEepPHATBLHBIM aKTHBaM, OOBEKTaM WHTEIUICKTyaldbHON cobctBeHHOCTH (Pokrovskaya,
2016:171). Ilo MHeHHIO KOJUIET, OOBEKT HAJIOT0OOIOKEHHUS TIPU COBEPUICHUH TaKUX
omepanuii crierupuyueH. Hampumep, UM SIBISIOTCSA JOXOJBI OT PE3yJIbTaTOB OCY-
IIECTBIICHUS] HOBBIX II(POBBIX MPOIECCOB, IPU3HAHNE KOTOPHIX B KaUeCTBE 00BEKTa
HaJIOr000JI0XKeHUsT TpeOyeT 0COOBIX HAJIOTOBBIX KOHCTPYKIHUM, IO3BOJIIOUINX O00B-
eKTHBHO OIICHUTbh, a TAaKXKe CIPaBeIIHBO U 3P(PEKTUBHO U3BATH YAcTh J0XO0Ja, HE
3aMeJTUB MPH STOM TEMITbI SKOHOMHYeckoro pa3sutus (Koroleva, 2019:92).

B uccnenoBarenbckoM uiaHe Hac OyJeT HHTEPeCcoBaTh MpoodiieMa TpaHCchop-
MalM{ TEOPETHYECKOTO ONpPEeesICHHS MOHATHS 00BEKTa HAIOTOOOIOKEHHSI B HOBBIX
YCIOBHSAX M IUCKYCCUU OTHOCUTENIFHO KBAJIM(UKAIIMK HAIOTOBBIX ITOCIECTBUN pea-
Au3anuu TUQPOBBIX TOBAPOB IPHU OCYIIECTBICHUH AJIEKTPOHHON TOProBiu. JlOKTpH-
HaJIbHOE TIEPEOCMBICIICHHE TOHATHS OOBEKTa HAJOrOOOJOXKEHUS MPU TOM HMEET
BIIOJIHE ITparMaTU4YecKue LeNu: 1o cipaseyinBoMy 3ameuanuio H.T. Mamberanuesa,
«IJMHAMHYHO Pa3BUBAOIIASICS OTPACIb IEKTPOHHON TOPTOBIIM PACIIUPSET IepedeHb
00BEKTOB, HA KOTOPBIC MOKHO 0OpaTUTh B3bICKaHWE Haimoros...» (Bukach, 2017:10-
16). Takum o0Opa3zoM, aleKBaTHOE COBPEMEHHBIM DPEATHMSIM OIpENeJIEHUE MOHATHS
00beKTa HAJIOr000JI0KEHNUS TTO3BOJIUT OOBEKTHUBHO OLIEHUThH HAJIOTOBBIE NTOCIIECTBUS
MIPEANPUHUMATEIBECKON JEATeIbHOCTH Tl OM3HECa B YCIOBHAX IM(POBHU3AIMH, a TaK-
Ke CIpaBeIUBO U d(P(PEKTUBHO U3BATH YacTh JIOXOJOB B Ka3Hy rocylapcTBa, He 3a-
MEJUIMB IIPU 3TOM SKOHOMHUYECKOTO POCTa MPH CIPABEAIMBOM 00ECIIEUCHUH U 3alllU-
TE€ KaK YaCTHBIX, TaK U ITyOJIMYHBIX HHTEPECOB.

OnpenesieHue NOHATHS 00bEKTA HAJIOr000/105KeHNS B COBPEMEHHOI HayKe

Crnenyer OTMETUTb, YTO BOIPOCH ONPEJCIICHUS MOHATUA 00BEKTa HAJIOTO-
00JI0KEeHMs 3aHMMAIOT 3HAaYMMOE MECTO B HAyYHBIX TPYAaX OTEYECTBEHHBIX yde-
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HBIX-IOPHCTOB, CIECHUATH3UPYIOMIMXCS Ha HaynoroBoM mpase: ['puropos K.H., XKy-
paBnesa O.0., UsnueBa M.®., Kyuepos U.U., Ilenensie C.I'., Cmupnos I.A., Uyp-
kuH B.A. un npyrue. [IpoGiemsl onpesieneHuss 00beKTa HATOTOOOIOKECHHS B YCIIOBH-
X OU(GPOBU3AIMK SKOHOMUKH, a TakkKe HEOOXOIMMOCTH OTHECEHHS K OO0BeKTam
HAJIOTO00JIOKEHHS TeX WIM MHBIX BHIOB JOXO/0B HCCIIEAYIOTCS, HAIIPUMEpP, B OTHO-
IICHUH HajIora Ha mpodeccnoHambHbINA 10X0/ B paborax Kommuoit A.A., MupoHOBO#
C.M.,, Creuenko E.A. u qpyrux.

OcymecTBiieHne 0030pa HEKOTOPBIX 3apyOEKHBIX HAyYHBIX pabOT Mo Haso-
TOBOMY IpaBy M HAJOTOOOJIOKEHUIO MOKa3ajl HAJIMYME HAayYHBIX MyOIuKauui B 00-
JacTH OOIETEOPETHUECKOTO MOHATUS 00BEKTa HAJOTr000JI0KEHUS U €r0 COOTHOIIIEe-
Hust co cMexxubivMu nousitusivu (Kucheryavenko, 2003:11-13).

BMmecTe ¢ TeM MOXKHO OTMETHTB, YTO B BOTIPOCAX ONPEACICHUS MTOHATHUS 00b-
€KTa HAJIOTOOOJI0XKEeHUSI U HEOOXOAMMOCTH YCTaHOBJICHHUS KPUTEPUEB OTHECEHHS TE€X
WIN WHBIX SIBJICHUN K 00BbEKTaM HAJIOTOO00JIOKEHHS OTCYTCTBYET eIMHOOOpa3ue moj-
XOJIOB, YTO O0YyCIIaBIMBACT aKTYaIbHOCTh PACCMOTPEHHUST 00BEKTa HAJIOT000I0KEHUS
C Y4E€TOM COBPEMEHHBIX TEHIEHIIMIA Pa3BUTHUS HAYKH U MPAKTUKU HAJIOTOBOTO IPaBa.

TpamuuHOHHOW ISl POCCHICKOTO HAJOTOBOTO TpaBa SIBIAETCS XapaKTEpH-
CTHKa 00bEKTa HAJIOTOO0JIOKEHUS ITyTEM MEPEUUCIICHUS] OTHOCAIUXCA K HEMY sIBIie-
HUM, OTKPBITHIM NEpedyeHb KOTOpPbIX coaep:kutcs B crarbe 38 HK P®: peanuzauus
TOBapoB (paboT, yCIyr), UMYLIECTBO, MPUOBLIb, JOXOJ, PACXOJ] WU HMHOE 00CTOS-
TenbcTBO. Kak M3BECTHO, 3aKOHOMATENbHAsA (POPMYIHPOBKA MOHIATHA 0OBEKTa HaJo-
roo0JI0)KeHUs] IPUMEHSAETCS] C MOMEHTa BCTYIUIEHUS B cwily dactu nepBoil HK PO.
[Ipu 5TOM NOMBITKKA BBIPAOOTKU KAKUX-JIHO0 KBAIM(HUIHUPYIOUIMX MMPU3HAKOB 00BEK-
Ta HAJIOTOOOJIOXKEHHS, KOTOPbIE OBl MO3BOJSUIM OJHO3HAYHO HUIACHTU(UIIMPOBATH TE
WIN WHBIC TPEAMETHI U SBJICHUS OKPYKAIOIIETO MUpPA B Ka4eCTBE OOBEKTOB HAJIOTO-
00JIOKEHUS, a TAaK)Ke MX KJIACCHU(UIIMPOBATh, HA CETOTHSAIIHUN ICHb HE YBEHYAIUCH
ycrexoM. OJJHAKO Y HaYYHBIX M MPAKTUYECKUX PAOOTHUKOB, CHEIUATH3UPYIOLIHXCS
Ha HAJOrOBOM IpaBe, C(HOPMUPOBATIOCH ABA PA3NIMYHBIX MO CBOEMY COJCPKAHHUIO
MOJX0Ja K ONPEICNICHUIO MOHITHA O0BEKTa HaJOTr000JIOKEHHUS, KOTOpPhIE YCIOBHO
MOYHO 0003HAYUTh IKOHOMUYECKUM M FOPHIUICCKUM.

[IpencraBuTeIn SJKOHOMUYECKHX HAYK CYMTAIOT €AWHCTBEHHO MPABHIBHBIM U
JaNbIlie pa3BUBATh 3aKOHOJATENBHO 3aKPETUICHHYIO UJCI0 MO (OPMYIUPOBAHUIO TIO-
HATHS 00BEKTa HATOTOO0IOKEHHS UCKITFOUUTENFHO IyTEM MEPEYHCICHHS Pa3InIHBIX
00BeKTOB. B aTOM cityuae cBoeii 3a7aueii OHM BUAAT OLEHKY TOTO WJIM HHOTO 0OBEKTa
Ha MpeIMET BO3MOXXHOCTH W/MIIM HEOOXOAMMOCTH 3aKOHOIATEIILHOTO YCTAaHOBICHUS
B OTHOILICHUU HEr0 HAJIOroBoil oOs3aHHOCTH Mo yruare Hanora (Churkin, 2002:11).
IOpucthl, B cBOIO ouepenb, OOBEKT HAIOTOOOJIONKEHUSI pACCMAaTPUBAIOT B Ka4eCTBE
IOPUANYECKOTO (haKTa, BIEKYIIETO IJIsi CyOBheKTa BO3SHHUKHOBEHHE OOS3aHHOCTH IO
ymiate Hanora. [Ipm 3ToM 00BEKTOM HAMOTrOOOJOKEHUs MPHU3HAIOTCS TOJIBKO Te
IOpPUIUYECKUE (PaKThl, KOTOPBIC SBJSIFOTCS OCO3HAHHBIMU BOJICBBIMU JICSTHUSIMH HAJIO-
rOIUIATEIILIIMKOB WK MX Pe3yJIbTaTaMu, 8 UMEHHO — JICHCTBHUS, CBSI3aHHBIC C Peain-
3ammel TOBapoB, padoT, YCIyT WK ¢ TIoJydeHueM qoxona. Kak u3BecTHO, B 3aBHCH-
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MOCTH OT MJCHTU(UKAIIMH TOTO WU UHOTO O0OBEKTa B KA4€CTBE TOBapa, pabOThI MU
YCIYTH, HAJIOTOBOE 3aKOHOJATEJIbCTBO YCTAHABIMBACT PA3JIMYHBIC HOPHINYCCKUE
¥ COOTBETCTBYIOIIME UM (DMHAHCOBBIC ITOCIICJCTBUS B OTHOIICHUM cAenku (cT. 38—
39 HK P®), nanmpumep, npu ucuncinenuu u yrare HIC.

[To HameMy MHEHUIO, W3HAYAIBHBIN OTKa3 OT BBIPAOOTKH KPHUTEPUEB OINpeie-
JIeHUsI 00BEKTa HAJIOTOOOIOKEHUS, PEaTU3yeMblii B SKOHOMHUUYECKON HayKe, Mpearoa-
raeT BBICOKYIO CTETICHb CYOBEKTHBHOTO YCMOTPEHHUS TOCYIapCTBA IPH OTHECEHUH TOTO
WITH HHOTO OOBEKTA K YUCIY T€X, B OTHOIICHUU KOTOPBIX YCTaHABIMBAIOTCS HAJIOTOBBIE
o0s3aHHOCTH. Bee 3TO MPUBOAMT K MBICIIH, YTO B MPUHIIMIIC HAJIOTW MOTYT B3UMAThCS
IPaKTUYECKU CO Bcero. Bo BCSKOM cityyae MOMOOHBIE CY)KACHHS OOHApPYKMBAIOTCS
B pabortax u npyrux aBropoB (Karagusova, 1994:17). Kak npexacraBisercs, mo3Tomy
OKOHOMHUYECKHIA W FOPHIMYECKHN TMOAXOJbI HEIb3sl MPOTUBOMNOCTABIISITH, TOCKOIBKY
OHH SBJISIFOTCS B3aMMOJIOTIONHSIONIMMHI U KOHKPETU3UPYIOT Ipyr apyra. Hamo mom-
HUTH, YTO HKOHOMHYECKAs HayKa M IOPUINYECKasl TEOPHsS UMEIOT CBOUM OOBEKTOM
CXOJHBIE SIBJICHUS: TepBasi HM3ydyaeT, Kak 3¢ QeKTHBHEe NPOU3BECTH, PACIIPEICIHTh
W TOTpeOuTh Ollara, BTOpasi — Kak clenaTh 9To crpaBeuBo u jJerutuMHO (Napso,
Napso, 2019:161). Dto mo3BosIsIeT 00CCIICUNTh PABHOBECHE B BBIPAKCHUH ITyOIMYHBIX
Y YaCTHBIX UHTEPECOB 3a CYET MPU3HAHUS BIACTHOHN MPHHYIUTEILHOCTH TIpaBa, poBe-
JICHHYIO Ha OCHOBE aHaJIM3a PeasbHBIX ycJIoBHHA. TakuM 00pa3oM, B Ka4eCcTBE 0OBEKTa
HAJIOT000OJIOKEHUSI B HAacTosIIee Bpemsl npu3HatoTcs nepeunciennsie B HK PO sBie-
HUHS, KOTOPbIE UMEIOT YCTAHOBJICHHBIC B 3aKOHE XapaKTEPUCTUKU (CTOMMOCTHBIE, KO-
JMYECTBEHHbIE, (PU3MUECKHE), U ABISAIOTCS IOPUAMUECKUMH (DaKTaMU-IeUCTBUAMHU.

[To MHEHHUIO aBTOpa, B CIIOKUBIICHCS CHUTYallMM BO3MOYKHO HCIIOJIB30BATh
NPUHIMITE 5KOHOMUYECKOTO aHalu3a Ui BBIPAOOTKH MOJENel MPaBOBOTO peryJiu-
POBaHUS U KOHKPETHBIX HOPM. A. PacKoJIbHUKOB, U3y4asi B3aMMHOE BIIUSTHHE KOHO-
MHKH Ha HaJOTOBOE MPABO, BHICKA3bIBAJ CXOIHBIE MBICIIH B O0IIEM BUJE BHE 3aBUCH-
MOCTH OT CBsI3M ¢ IudpoBusanueii (Shaviro, 2014:455).

IIpoGaemMsl onpenesieHUs1 NOHATHS 00beKTAa HAJIOT000./10:KeHUS
B HH(POBYIO 110Xy

B ycnoBusx peanunzanuu HarnponaneHol nporpammsl «L{udposast skoHoMu-
Ka» B coBpeMeHHOW Poccun TpeMs OCHOBHBIMHU IpOOJeMaMH, BOSHUKAIOUIUMHU IIPU
OTIpEeJIeJIEHNH HOHATHS O00BEKTa HAJOro00JI0XKEHUs, ABISIOTCSA CIEAyIoIne: 00beK-
TUBHAsi HEBO3MO>KHOCTb OLIEHKM PEaJIM3aLMOHHBIX ONEpaluil B KauyecTBE MOTECHLU-
aJIbHBIX OOBEKTOB HAJOT0OOJ0XKEHHS C MOMOLIbI0 KJIACCHYECKOW TpHajbl «TOBap,
pabota, yciayra»; IpU3HaHUe B Ka4ecTBE O0BEKTAa HAJIOr000JI0KEHUS] HE €IMHUYHOIO
IOPUINYECKOro (paKTa, a FOPUAMUYECKOrO COCTaBa; aKTyalln3alys BOIIpOca yCTaHOBIIE-
HUSL OOBEKTa HAJIONOOOJOXKEHUS Yepe3 TaK Ha3blBAEMYKO «HAJIOroo0pasyrollyro
CBSI3b» IIpeaMeTa U CyObeKTa Hajora.

IlepBass mpoGiema, cocrosiias B OTCYTCTBHH YHHBEpPCAJIBHOCTH IOJXO0/a
K UACHTH(PHUKAIMK SBICHUNA B Ka4eCTBE OOBEKTOB HAIOTOOOJIOKEHHS Yepe3 Tpuamy
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«TOBap, paboTa, yciiyra», MOKHO MPOAEMOHCTPUPOBATH B OTHOILECHUM IONBITKU €€
MpUMEHEHHUs K IU(PPOBBIM TOBapaM, peaau3alys KOTOPBIX MPOUCXOAMUT IMPH OCY-
LIECTBICHUN HWHTEPHET-TOProBin. OIpelesieHue MOHATUS TaKHX TOBapoOB, a TAKXKE
U(pPOBOTO PHIHKA, HA KOTOPOM OCYILIECTBIIETCS MX OOpalleHue, B HACTOsIIEe BpeMs
OTCYTCTBYET KaK Ha 3aKOHOJATEbHOM YpOBHE, TaK U B Cy/IeOHON M MHOM MpaBOIIpHU-
MEHHUTEJIBHOM MpaKTHKe, 9To oT™MedaroT criermanuctsl (Kadar, 2015:342). B Hayke mo-
Ka BO3HHMKAET JUCKYPC TOJBKO IO BOIPOCY OTHECEHMs K HUM pa3JIMYHOIO BHJA KPHII-
toBamoT (Savelyev, 2017:136—153). [Ipu 3TOM peanusyeTcs 3HAUUTEIHLHOE KOJIUYE-
CTBO CaMbIX Pa3HOOOpa3HBIX TOBAPOB, KOTOPHIE THIIOTETUYECKH MOKHO OTHECTH
K IM(POBBIM. DTO O3HAYAET, YTO CACIKU C TAKHMMHU TOBapaMH TpeOYIOT aJeKBaTHOM
MPaBOBOM OIIEHKH, B TOM YHUCIIE C TOYKH 3PEHHsI UX HAJIOTOBO-TIPABOBBIX MOCJIEICTBUH.

B peanbHocTH 1MdpoBoOl TOBap MOXKET ObITh, HAIPUMEp, 3arPyKeH C caiTa
MIPOU3BOIUTENS, 0€3 HeOOXOAMMOCTH MEpeaaydl ero MaTepUaIbHOTO HOCHTENA. DTO
03HAYaeT, YTO €ro MO’KHO PEalM30BaTh OTIPABKOM MO 3JIEKTPOHHOM 1OYTE WM BbI-
70XuB B VIHTEpHET, OpraHu30BaB COOTBETCTBYIOIIMHA TOCTYI. 3a4acTyro IH(poBbIe
TOBapbI MPEJCTABIIAIOT COOOW TEKCTOBBIC, 3BYKOBBIC U BHIeo(aiiibl. [Ipn 3TOM 3a4a-
CTYIO CJIO)KHO ONPEAENTh, KAKUM U3 BUIOB TOBAPOB SBISETCA LU(PPOBON TOBAP: BHI-
CTyIaeT OH B KayecTBe MMYILECTBa, paboThl WM yciayru. Hanpumep, B ciaydae pea-
JU3anuu IU(poBOro ToBapa B BUEC BPEMEHHOW CCHUIKM Ha O0YYarOMIMii TEKCTOBBIN
(aiin unm Buaeo- (ayaMo-) 3aluch Ha caiiTe MpUpoJa TAaKOTro IOpHINYecKoro (axra
CIIOpHA MMEHHO C TOYKHM 3PEHMS KJIACCHYECKOW Tpuaibl «ToBap, paboTa, yciyray.
C TOYKHM 3peHHus HAJIOrOBOTO 3aKOHOAATEIhCTBA BO3HUKAET BOMPOC: IMOKYMATElh
npruoOpen ycayry 1mo oO0y4eHHIo, JIMIEH3HIO Ha UCIIOIb30BaHUE CaiTa, YCIYTy CBS3H
WM TOBap B BUJE camoil o0yyvaromeii nadopmanuu? B ciaydae npusHanus ¢axra re-
penaym ToBapa B TAKOM CIIydae MOKHO JIM TOBOPHUTH O MEpexo/ie MpaBa COOCTBEHHO-
CTH Ha Hero? BBUy OrpaHMYEHHOr0 MO BPEMEHHU CPOKa €ro MCIIOJIb30BAHUS OYEBHI-
HO, 4TO Henb3s. C 3THUX MO3MLUI MOTydaeTcs, 4YToO B cllyyae nepeaadr HHPOpMauu
IO CCBUIKE B IIOCTOSTHHOE MCIIOIb30BaHKUE MOTPEOUTENIO (a PU peann3auy HU(pPOBBIX
TOBApOB 3a4acTyI0 BO3MOXKHBI 00a BapuaHTa (KakK MOCTOSHHBIN IOCTYT, TaK U BPEMEH-
HBII) B 3aBUCIMOCTH OT CTOMMOCTH) CIIOPHOH SIBIISIETCSI BOBMOYKHOCTH €€ MPU3HAHUS
TOBapOM MWJIM YCIIyTOM, HE MMEIOIIEH COOTBETCTBYIOIIETO pe3yjbTaTra (Hampumep,
B ClIy4yae MOKYIIKH BUIEOYPOKa).

WHTepecHpIM MpUMEpPOM SBISIETCS PEryJIMPOBAaHUE BOIPOCOB HAJIOT000I0XKeE-
HUSI TIpY peanu3anuy udpoBbIX ToBapoB Ha Teppuropuu Epomeiickoro Coroza. 13
conep>kanus U cmbicna [{upextuBbl EBponelickoro Coro3a MOKHO ClienaTh BBIBOJ, YTO
LU(pPOBbIE U ANIEKTPOHHBIE TMPOAYKTHl JOJDKHBI MPHU3HABATHCSA B KAYECTBE «YCIYT,
MIPEIOCTABISAEMbIX B 3JEKTPOHHOM BUAE». TaM e MPUBOAMTCS CHHUCOK TAKHX YCIYT,
K KOTOPBIM OTHOCSTCS: CepBEpHOE oOeclieueHue, pasMelleHHe Ha cepBepe BeO-y3i10B
KJIMEHTOB, JUCTAHIIMOHHOE OOCITy>)KMBaHHUE MPOTPaMM U 000pyIOBaHUS; TIOCTaBKa TPO-
TPaMMHOTO OOecTieUYeHHsI M €r0 OOHOBJIEHHUE; MOCTaBKa M300paKeHUH, TEKCTOB M WH-
(dopmanmu 1 TpeAoCcTaBICHUE JOCTyNa K 0a3aM JaHHBIX; MMOCTaBKa MY3BIKU, (PUIBMOB
¥ WTP, BKIIIOYAS a3apTHBIC UTPBI, a TAKKE TOJIUTHUECKUX, KYJIbTYPHBIX, XYJI0KECTBEH-
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HBIX, CIIOPTUBHBIX, HAYYHBIX U pa3BlIeKaTeNbHBIX Nepeiad U TPAHCISIMN; TIOCTaBKa -
CTaHIMOHHOTO 00y4eHus. Takum oOpasom, aiist Bcex ctpaH EBpormetickoro Coro3a pea-
au3anys MUPOBBIX MPOIYKTOB paccMaTpuBaeTCs Kak HOBBIM BuA yciyr. [lockombKy
Poccwuiickas deneparust He yuacTByeT B JokyMeHTax EBponeiickoro Coro3a, Ha ee Tep-
pUTOpUH HEOOXOTUMO COOCTBEHHOE MPABOBOE PETYIMPOBAHNE BOPOCOB MICHTH(HKA-
uH GPOBBIX TPOAYKTOB B Ka4eCTBE padOT WM YCIIYT Kak Ha yPOBHE HAIMOHATBHOTO
IpaBa, Tak M B aKTax MEKIYHAPOIHBIX COOOIIECTB, YWICHOM KOTOPHIX OHA SIBIISIETCH.
J.A. MuTHH mojiaraeT, 4To BBIXOJIOM B CIIOXKHUBIIEHCS CUTyaIlUl MOXET CTaTh 3aKpen-
JIeHWE B POCCHICKOM HAJIOTOBOM 3aKOHOJATENBCTBE WJIM B CIIEIMAIbHOM 3aKOHOJIa-
TEJILHOM aKTE, CBA3aHHOM C MPABOBBIM PETyJIMPOBAaHUEM IM(PPOBBIX MpaB, ONpeaese-
HUM CIEIYIOUIMX KaTeropui: «umdpoBOd TOBap», «1M(ppoBas MOCTaBKa», a TAKKE
orpesieNieHe nepeveHs udpoBbIx ToBapoB. [1o ero MHEHHIO, 3TO 00JIETYUT Onpeiene-
HUE O0OBEKTa HAJOTOOOJIOKEHHSI B CITydasx peaiam3anuu 1udpoBbix ToBapoB (Mitin,
2018:36—-39). Haymo monarath, 94TO OMHMO COOCTBEHHO OIpEICICHHUs MPaBOBOM IMPHU-
pozbl U(POBBIX TOBAPOB HEOOXOAMMO TAKXKE JIOTIOIHUTH OIPE/ICICHHE TTOHATHS 00b-
eKxTa Haorooooxenus B 11. 1 cT. 38 HK P® B yacTu nepednciieHust BUJI0B yCIyT AJIEK-
TPOHHO-TIOCTABJIIEMBIMH YCIIyTaMH, IPY 3TOM OIPEAEIMB UX BHJIbI, HAIIPUMED, IO aHa-
Joruu ¢ nepeuHeM, conepxamumes B upextuse EBponeiickoro Coroza 2006/112/EC.
Taxxe JOTHYHBIM cuuTaeM AonoiHUTH cT. 146 HK P® cnernuanbHeIMU TIpaBUIIaMH,
CBsI3aHHBIMH ¢ rcunciieareM u yiuatoi HJIC B oTHomennn nud)poBbIX TOBApPOB, IMO-
HUMAaEMbIX B 3HAYEHUH AJIEKTPOHHO-TIOCTABIISIEMBIX YCIyT. JTO TO3BOJIMIO OBl TPaBO-
NPYUMEHUTEITIO0 OTHO3HAYHO PacCMaTpHUBaTh BCE IM(PPOBBIE MOCTABKU B KAYECTBE HOBO-
IO BUJIa YCIIYT, IPUMEHS K HUM COOTBETCTBYIOLME IPABUJIA U HAJIOTOBYIO CTaBKY.

C Touku 3peHHs OmNpeAeeHUs] MPAaBOBOW MPUPOBI HOBBIX HU(MPOBBIX SIBJIE-
HUI JUIsI OCYIIECTBIICHHUS BO3MOKHOCTH OTHECEHHUS MX K O0BEKTaM HaJIOr000IIoxKe-
HHSI HHTEPECHO OIICHUTHh ()EHOMEH KPUNTOBAIIOT («BUPTYAIBHBIX BAIOT») C HUCIIOJb-
30BaHMEM TPHAIbl «TOBap, pabora, yciayra». Kak M3BecTHO, Ha CETOTHSIIHUI J€Hb
B Poccuiickoii @enepannu OOJBIIMHCTBO ONEepaluii ¢ KPUITOBAIIOTAMH OCYIIECTB-
JSIETCSl BHE TPENIEIOB MPABOBOTO PEryJIMPOBAHMS, a CAMU KPUIITOBAIIOTHI HE rapaH-
TUPYIOTCA U He obecnieunBatoTcst bankoM Poccun. CoBepiieHHO CIIpaBeyIuBO B aHa-
JUTHYECKUX MaTepuaiax 0TMEYaeTcs, YTO, OCHOBBIBAsICh HA TPEOOBAHHIX COBPEMEH-
HOTO 3aKOHOAATEIbCTBA, KPUIITOBAIIOTHI (B 4YaCTHOCTH, OUTKOMH) HE OTBEYAIOT Tpe-
OOBaHUSAM, OOBIYHO NPEIBSABISIEMBIM K JE€HbraM, HE MOTYT BBIIIOJIHATH BCEX HX
¢byukwmii (Yermak, 2013).

Bapuantsl kBanugukanuym OMTKOMHA W APYTUX Pa3HOBHIHOCTEW KPUMITOBA-
JIIOT, IPEJICTaBICHHbBIE B POCCUNCKON U 3apyOeKHOW HAy4YHOH JUTEepaType, pa3sHO00-
pasHbl. B yacTHOCTH, UX OLIEHMBAIOT KaK aKTHB, KOTOPBIM MOXKHO paccMaTpuBaTh Kak
COCTaBJISIIONIYI0 MHBECTUIIMOHHOTO TOPTQEsi; NHOCTpAaHHAs BAJIOTa; KBa3WBAJIIOTa
(quasi-currency), Bayuepst (vouchers) (Lambooij, 2014:140) u T.1. HanGonee gacto
KPUNTOBAJIOTA PACCMAaTPUBAETCS KaK OJMH M3 BUIOB UMYIIECTBA, B KAYECTBE TOBapa
WU TaK Ha3bIBAEMOT0 «IKOHOMHUYeckoro aktuBay (Matsuura, 2016:45-47).
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MOo>KHO 3aMETUTh, YTO MPABOBOE PETYJIUPOBAHUE HAJOTOBBIM 3aKOHOJATEINb-
CTBOM TMOCIHEACTBHIA CJAEJIOK, COBEpUIAEMBIX C KpPUIITOBAIIOTAMHU, B 3apyOeimHBIX
CTpaHax SBJISETCS NPUOPUTETHBIM IIEPE BOIIPOCOM ONPEIENIEHUS UX IIPABOBOU MpH-
poxnbl. Hampumep, B CIIIA Ha ceromHANTHWIA IeHb CO3aHO HAMOOJEe KOMILJICKCHOE
HAJIOTOBO-TIPAaBOBOE PETYJIMPOBAHUE MPUMEHEHUS OJOKYEHH-TEXHOJIOTHUH M BUPTY-
QJIBHBIX JICHET, IPUYeM Kak Ha (eJeparbHOM YpPOBHE, TaK U B HOPMATHUBHBIX MPABO-
BBIX aKTax IMTaToB (CyOBeKTOB (eneparuu). KpunToBamtoThl B 3TOM TOCYAapCTBE
KBJTM(UITUPYIOTCS. KaK MMYIIECTBO, NHBECTUIIMOHHBIM MHCTPYMEHT WJIM MHOCTpaH-
Has Bamrota (Wiseman, 2016:417-440). Takum oOpa3om, dalie BCEro KPUITOBATIOTY
IBITAIOTCSA UACHTU(UIIUPOBATH C MOMOIIBIO W3BECTHBIX MPABOBBIX TEPMUHOB M KOH-
CTPYKIMH Ha OCHOBaHUHU TaK HAa3bIBAEMOI'0 «0apTEpHOIo» MOAX0/1a, Pealn3yeMoro 3a
CYET MepeHoca rpaK1aHCKO-TIPaBOBOM TEPMUHOIOTHH HA HAJIOTOBBIE OTHOIICHUS.

Hemano u KpuTHKOB «0apTEepHOTO» MOJIX0/a, MOTIEPKUBAIOIINX, YTO MPaBH-
Ja, CO3/1aHHbIE JJIs CHIENOK C TPaJULHUOHHBIM HUMYILECTBOM, HE YUUTBIBAIOT IPUHIIH-
MUATBHYI0 OCOOCHHOCTh BHPTYJIBHBIX BAIIOT — HCIIOJIb30BAHNUE B Ka4eCTBE CPEJ-
cTBa OOMEHa, U MEXaHM4YeCKOe NMPUMEHEHUE CTAPHIX NMPUHIIMIIOB BEJET K HEYIOBIIE-
TBOPHUTENBHOMY PE3yNbTaTy. Takol MOAXO0/ OLIEHUBAETCS KaK HECOBEPIICHHBIN U C TTO-
3ULUU TIPOABMKEHUS HEOCYIIECTBUMBIX WM TpyJOHOpeanuzyembix HopM (Hampton,
2016:331, 334).

CXOoJHBIi MOAXO0J K MEPBUYHOCTH YCTAHOBJICHUS MPaBUI HAJIOTOOOI0KEHHS
KPUNTOBAJIOT TEpe]] BOMPOCOM OINpPEACTCHHs] UX MPaBOBOM MPUPOABI pearn3yeTcs
u B Poccuiickoit denepaunu. Tak, Munpun Poccun cumnraer, uTo onepanuu ¢ Kpuil-
TOBAJIIOTaMU JTOJDKHBI obnararbeds HJIPJI, HamomuHas mpu 3TOM, 4TO B COOTBET-
cTBHH C nonoxkeHusaMu ct. 228 HK PO ¢usnueckue numa JOKHBI CaMOCTOSTEIBHO
UCUUCIIATh M YIUTAYMBATh HAJIOT, TOJIy4Yasi BO3HArPaKACHUE OT (PU3MYECKHX JIUI Ha
OCHOBE JIOTOBOPOB I'Pa’kJaHCKO-IPAaBOBOr0 Xapakrepa. MHbIMU ClIOBaMu, €CIM OJHO
¢u3MIo MpoaaeT OUTKOMHBI IPyroMy (QH3IUILY, TO JODKHO CAMOCTOSITEIBHO OIpe-
JIEJIUTh HAJOTOBYIO 0a3y, OTYHTATHCA O MOJYYEHHBIX J0XOIaX, PacCUYUTATh U yIUIa-
TUTh Hajor. [Ipu stom Mundun Poccun cepunaercs Ha nonoxkenus cr. 41 HK PO 06
OIIpEeICJIEHNH JOXO0/10B.

ITpu sToM Heckounbko JieT Ha3aa bank Poccun npenocreperan rpakaaH U ropu-
JMYECKUX JIMI OT MCHOJIb30BaHUS «BHUPTYaJIbHBIX BaJIOT» IUIsI OOMEHa Ha TOBaphl
(paboThl, yCITyru) WU Ha JEHEKHBIE CPEJICTBA B pyOJIsIX U MHOCTPAHHOM BaJIIOTE.

Bropoii npobnemoii, CBA3aHHOM ¢ omnpeesieHneM NOHATHSI 00bEeKTa HaJIoroo0-
JIOKEHHS B LU(PPOBYIO JIOXY, SBISETCS HEOOXOAUMOCTh B KaUeCTBE TaKOro OOBEKTa
paccMaTrpuBaTh HE OJUH IOPUANYECKHUN (DaKT, @ UX COBOKYITHOCTb B BUJIE€ IOPUIUYECKO-
ro cocraBa. [IpuMepom sBiseTCs OIUlaTa peaiu3yeMbIX TOBAPOB C MOMOILIBIO JIEK-
TPOHHBIX JICHET, KOTOPBIE PACCMATPHBAIOTCS B KAUECTBE HKBUBAJICHTA PeabHBIX ((pu-
aTHBIX, Kak ux HasbBan [xon Meitnapn Keiic (Cesarano, 2008:124), HoMmuHambHas
CTOMMOCTH KOTOPBIX YCTAaHABIMUBACTCS U TAPAHTUPYETCS TOCYIapCTBOM BHE 3aBHCHUMO-
CTH OT CTOMMOCTH MaTepuayia, W3 KOTOPOTO OHW M3TOTOBIICHBI, WJIM HAXOISIIAECS
B XpaHWIHIIE OaHKa) IEHEKHBIX CPENICTB, HO 00PAIAOTCS TOIBKO BHYTPU KOHKPETHOM
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JIEKTPOHHON ruiatexxHoi cuctembl (Aumekc./leneru, QIWI, E-port u napyrwue)
(Grishina, 2019:21-27). MexaHu3M pacyeToOB C HUCIOIb30BAHUEM JIICKTPOHHBIX JCHET
OCHOBBIBAETCSI HA TOM, YTO OHH TPEJCTABIAIOT COOOH MpaBo TpeOOBaHUS BIa/ENbla
AIEKTPOHHBIX JICHET K OIepaTopy 00 WX TMoranieHny (0OMeHe Ha HAJIMYHbIC WTH Oe3Ha-
JWYHBIE JIEHEKHBIE CPEACTBA). DJIEKTPOHHBIEC JECHEKHBIE CPEACTBA YYUTHIBAIOTCS Ha
CTELNAIBHOM BHPTYaJIbHOM cUeTe («3JIEKTPOHHOM KOIIETIbKe»), IIPU ITOM Ha OaHKOB-
CKOM CYETE OIeparopa 3JIEKTPOHHBIX JICHEKHBIX CPENICTB OTPAKAIOTCS JCHEKHBIC
CPEJ/ICTBa, 3a CUET KOTOPBIX OyIyT MOralaThCsi BCE 3JEKTPOHHBIE JAEHEKHbBIE CPEJICTBA,
YUUTBIBaEMbIE ONEPATOPOM IEKTPOHHBIX JEHEXKHbIX cpelcTB. Emie oaHa nerans, uyTo
JI0 OCYIIECTBJICHUS NEpeBOJa AICKTPOHHBIX JIEHEKHBIX CPEJCTB Ipearnonaraercs ux
npesoIUiaTa HATMYHBIMU JeHbIaMU WM O€3HAIMUHBIMU JIEHEKHBIMU CPEJICTBAMH, IIO-
CJie 3TOr0 BO3HMKAET BO3MOXKHOCTb COBEpPLINTH IUIATEK — ONEPATOp SJIEKTPOHHBIX
JICHEeKHBIX CPEACTB MEPEBOJIUT HX MoiydaTento. [lepeBog MOXKET OCYIIeCTBIIATHCS
KaK Ha OCHOBAaHUM PACHOPSDKEHHS IUIATEJbIINKA, TAK U HA OCHOBAHUH TPeOOBaHUS
MOJTyYaTessl JICHEeKHBIX CPEICTB. DIEKTPOHHBIC JCHE)KHBIE CPEACTBA CIMCBHIBAIOTCS
C BUPTYAJIBHOTO cYeTa («3JIEKTPOHHOTO KOIIEIbKay ) IUIATENbIINKA U 3a4UCISIIOTCS Ha
BUpTYyabHbIH cyer nomy4uarens (Tsindeliani (ed.), 2019:320).

Crnenyet 3aMeTUTh, YTO, B COOTBETCTBUU € O(UIIMATBHON no3uiiet Mundu-
Ha Poccuu, 10xoz, MOJy4YEeHHBIH MPU OIUIaTe MOKYNAaTeIsIMH NPHOOPETEHHBIX TOBA-
POB 3JIEKTPOHHBIMM JIEHEKHBIMH CPEJCTBAMU, SIBIISETCSI OOBEKTOM HallOroo0I0Xke-
HYS, a (GaKT OIUIaThl MOATBEPXKIAETCS BHIITUCKON M0 COOTBETCTBYIOILIEMY CUETY Y OIle-
paropa IJIaTeXHOH CUCTEMBI MM COOOLIEHNEM OllepaTopa IUIaTeKHONU cucTeMbl. Ta-
KAM 00pa3oM, OOBEKT HAJIOTOOOJIOXKEHUSI B ATOM CIIydae MOKET BO3HHKHYTHb B pe-
3yJNbTaTe HE OJHOTO, a ABYX IOPUAMYECKHX (PAKTOB, OIWH M3 KOTOPBHIX MO OTHOIIE-
HHIO KO BTOPOMY SIBJISIETCS] 00€CTICUNTENbHBIM YCIIOBHEM.

[Tpu sTOM Kakue-nmmOO M3MEHEHHS B HAJIOTOBOM 3aKOHOJATENbCcTBE Poccuii-
cxoii Desepanyiy, CBA3aHHBIE C HEOOXOAUMMOCTBIO (PUKCHPOBAHMS TOCIEACTBUNA HE OT
OJTHOTO, @ OT JIBYX FOPUINYECKUX (haKTOB, /11 BOSMOKHOCTH YCTAHOBJIEHUS 00sI3aHHO-
CTHU MO yIUIaTe Hajora B OTHOLIEHUH TOTO WJIM MHOTO MpeaMeTa Hajaora, OTCyTCTBYIOT.
[lonaraem, 4To JTOrMYHBIM OBbLIO OBl B CBSI3M C 3TUM CKOppekTHpoBath 1. 1 c1. 38 HK
P® B Bonpoce omnpezeneHus MOHATHS OOBEKTa HAJIOTOOOJIOKEHNUS, YKa3aB, YTO UM MO-
KeT ObITh IOPUANYECKUH cocTaB. B Takoll cOCTaB BKIIFOYAETCSI HE TOJIBKO OOCTOSTENb-
CTBO, HO M COBOKYITHOCTb OOCTOSITEJILCTB, OJHO U3 KOTOPBIX UMEET CTOMMOCTHYIO Xa-
PaKTEPUCTHKY, a APYroe — OPraHu3alMOHHO-00€CIIEUNTENBHYIO IIPUPOLY.

TpeTbuM BBI30BOM LM(POBU3ALUU HAJIOIOBOMY IIPaBy B 4acTH (hOPMyYJIUPO-
BaHMs MOHATHA OOBEKTa HAJIOTOOOJOKEHHUs SBISAETCA aKTyalu3alusl BOIpoca ycTa-
HOBJICHHs IIpU OINpPENEICHUM Hajlora HeoOXOIMMOCTH HAlorooOpasyrolel CBs3U
MEXy MPEeIMETOM Hajlora Kak SBJICHHEM MaTepHaIbHOTO MHUpPA U MOTEHIHAIbHBIM
HajloromuiareisbiukoM. O Hamuuuu Takoi cBs3u 3asaBisul E.B. Ilopoxos, npu 3Tom
orpejenss ee Kak YCTOWYMBYIO INPABOBYIO CBf3b CyOBEKTa Hajora c IMpeaMeToM
Hasioroo6sioxenust (Porokhov, 2001:99). N.1. Ky4epoB noadepKuBa BaXXHOCTb 3TON
CBSI3U JUI PEaJIbHOTO YCTAHOBIJICHUs (haKTa HAJMYUs MM OTCYTCTBHUS 0OBEKTa HaJo-
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rooOJIOKEHUSI B JIESTEIBHOCTH MOTCHIUAIBFHOTO HAJIOTOIUIATEIbIIUKA: «ITa CBS3b
SIBIISICTCS ONPEACISIONICH, TTOCKOJIBKY, 110 HAllleMy MHEHHIO, KaK pa3 U (pOpMHPYET
O0OBEKT HaJloTa — HAWBAXHEUINUN SJIEMEHT €ro HOPUINYECKONH KOHCTPYKIIHI
(Kucherov, 2009:2-5). ®akTu4ecku 3TO 03HAYAET, YTO JJII OTHECEHHUS TOTO MM HHO-
ro IOPUIMYECKOTO (akTa K 00BEKTaM HAIOTOOOIOKEHHS HEOOXOIUMO YCTAaHOBUTH
IOPUINYECKYIO CBS3b MPEIMETa MaTepUaIbHOTO MHpa (IIpeaMeTa Hajora) ¢ ¢pusude-
CKUM JIMLIOM, UMeSI TIPU 3TOM MEXAaHH3M OJHO3HAYHON WACHTU(HUKAINU TTOCIEIHETO.
B ycnoBusx nudpoBu3anuy BO3HUKAIOT CIIOKHOCTH OINPEAETICHUs INYHOCTEH yJacT-
HHUKOB CJICJIKH, a TAK:K€ UX MECTONOJOXKCHHUS M CTAaTyca, YTO SIBJISCTCS 3HAYMMBIM
C TOYKH 3pEHHUS HAIOTO000I0KEHNUS TIPH OCYILIECTBICHUH JIEKTPOHHBIX CIEIIOK.

B kadecTBe OAHOTO W3 MPOSIBICHUN MPOOJIEMBI CIIOKHOCTH HJIEHTU(PUKAIIUU
YCTAQHOBJICHUSI «HAJIOTr000pa3yroleil cBa3u» npeamera U CyObeKTa HalorooOIoxe-
HUSI, HalpUMeEp, SIBJISETCS] BOIIPOC MPABOMEPHOCTH YIOCTOBEPEHHUS CHEJIOK IPH HUC-
MOJIb30BAHUH AHAJTIOTOB COOCTBEHHOPYYHOU TOATIHCH.

B kauectBe BpemeHHOTO pemeHus npodiembl ODCP ObII0 MpenIokeHo uc-
MOJIb30BaTh NU(POBBIE CBUACTEILCTBA M IM(POBHIE MOAMHUCH JUISI WACHTH(PHUKAINU
CTOPOH CJEJIOK, MOCIIEJCTBUS KOTOPBIX 00JararoTcsi HAJIOTOM, YTO OOECIIEYHT BO3-
MO’XHOCTb MJCHTH(UKAIIMN KOHKPETHOTO CyOBhEKTa B KaUeCTBE HAJIOTOILIATENbIINKA,
MMEIOILETO OTHOIIEHUE K OIpeJesIeHHOMY 0Jiary, B OTHOIIEHHUH KOTOPOro rocyiap-
CTBOM MOXeET OBITh YCTAaHOBJICHA OOSI3aHHOCTH MO MCYHUCIICHHIO U yIIaTe HAJIOTA.

Kak u3BecTHO, B HALIMOHAJILHOM 3aKoHozAaTenbcTBe Poccuiickoit Penepanuun
MICTIOJIb30BAaHKE TIPU COBEPILEHHUH CIIEJIKHA aHAJIOTOB COOCTBEHHOPYYHOI MOIIHCH pe-
TYJIUPYETCsl TPAKIAHCKUM 3aKoHOaaTenbecTBOM (1. 2 cT. 160 'K P®). Uccnenosare-
JM OTMEYAIOT, YTO «IIPOCLUPOBAHHUE» ITUX TOJI0KEHUI HAa HAJOTOBbIE M MHBIE OTHO-
IICHUS, HE SBISIONIMECS TPAKIAHCKO-TIPABOBBIMH, BO3MOXHO TOJBKO NMPH HAJTHYUH
COOTBETCTBYIOILIETO yKa3aHHs Ha ATy BO3MOXKHOCTH B 3akoHe. [IpencraBnsieTcs, 4to
CJIO)KHOCTh TPUMEHEHHsT BO3MOXKHOCTH HCIOJIB30BAHUS LUPPOBBIX CBUICTEIHCTB
¥ IUQPOBBIX MOJINKCEHl CTOPOHAMH CIEIIKH, MOCIEACTBHUS KOTOPOU SBIISIOTCS HAaJo-
roo0yaraeMpIMHU, CBS3aHa MMEHHO C OTCYTCTBHE TaKUX CIELHUAJIbHBIX ITOJIOKCHUH
B HAJIOTOBOM 3aKOHOJIaTEJIbCTBE.

3akaouyeHue

Takum 00pa3oM, pe3yabTaTOM B3STOTO T'OCYAApCTBOM Kypca Ha pa3BHTHE
1(pOBOH IKOHOMUKH SBIISETCS CYLIECTBEHHas TpaHC(opMmauus Kak TEOpUH Hajo-
TOBOTO IIPaBa, TaK U €ro MpaBOBOIo peryauposanus. IIpencrasnsgercs, uTo s pea-
JM3alMM BO3MOXKHOCTU BHEAPEHUS HOBBIX TEXHOJOTHII B HAJOTrOBbIE OTHOILIECHUS
HEOOXOAMMO OCYLIECTBIIATh HCCIEJOBAaHMSA, HAIEJICHHbIC HA OCBOCHHE OTIEIbHBIX,
OTHOCHUTEJIBHO Y3KHX, XOTSI O€CCIIOpPHO BaXKHBIX M TPEOYIOIUX pEIleHUs MpodieM,
CBSI3aHHBIX C UCIIONB30BaHHEM IM(QPOBBIX TEXHOJOTHMH B MPaBOBOH cdepe
(Khabrieva, 2018:6). Ilo 3Toif mpuunHEe BOIPOCHI OMNPEAETICHUS MOHATUS OOBEKTa
HaJIOT000JI0XKEeHUS TPEOYIOT JalbHEHIIero n3yueHus U pa3paboTKH.
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[IpoBeneHHBIN B paMKax HACTOSIIEH HAy4YHOU CTaTbU 0030p aKaJaeMHUECKOM
JIUTEPATypPhl MO BOIMPOCY OMNPEACTICHUS TOHSITUS OJHOTO U3 BAXKHEHIIUX TEPMUHOB
HAJIOTOBOTO TIpaBa — OOBEKTa HAJIOTOOOJIOKEHUS — TIO3BOJIIET CIENIaTh BBIBOI
0 HAJIMYUH JIBYX TMOJXOJ0B K TAKOMY OIPEICIICHUIO, KAXKIbIH U3 KOTOPHIX C yUYETOM
COBPEMEHHBIX ITU(PPOBHIX BBEI30BOB POCCHUICKONW SKOHOMHKE TPECTABIISICTCS HEHUJIe-
anpHBIM. Kpome Toro, 0JHO3HAYHOTO OOHOBIICHUSI TPEOYET HAJIOTOBO-TIPABOBAs TEP-
MUHOJIOTHS, B YaCTHOCTH, 32 CYET HOPMATHBHOTO OTIpeIeTIeHHsI IU(POBOTO TOBApa.

[IpencrapnsieTcs, 9TO OCHOBHOM HEIOCTATOK aKTYaJbHOTO OMpEETeHUs T0-
HATHA O00BEKTa HAJIOTO0O0OI0XKEHHS COCTOMT B MOPAJIBHOM YCTapE€BaHHWH I10JIXOJIOB
K ero popmynupoBanuio. [1o HameMy MHEHHUIO, MpEXk/Ie BCETO HEOOX0MMa TOKTPH-
HaJIbHasg KOHIEMIMSA TpaHC(HOpMAalMK HAJOTOBBIX OTHOIICHUN B IIU(PPOBYIO 3MOXY,
Ha OCHOBAaHHUM KOTOPOM CTaHET pealbHOW BO3MOXKHOCTH MAJIBHEHIIEr0 COBEPIIEH-
CTBOBaHUS HAJIOTOBOTO 3aKOHOAATENbCTBA. [Ipu 3TOM B Takoi KOHIEMIHU JOJHKHO
AKIICHTUPOBATHCS BHUMAaHUE Ha BHIPAOOTKE HOBOW TEPMUHOJIOTHH, a TAaK)KE aJIeKBaT-
HOM IU(POBBIM peasisiM METOJIO0JOTHH, MPEATOIaralonieil NCIoIb30BaHUE IS 11e-
JIed HaAJOTOBOTO MpaBa KOMIUIEKCHOTO moaxoAa. Takoll MOAXOH MOMKEH COYETaTh
B ce0e MpUMEHEHHNE FOPUINICCKIX, JKOHOMUIECKHX, COIMOJIOTHICCKIX 3HAHUHN B CO-
YeTaHUHU C MTHPOPMAIIMOHHBIMHU TEXHOJIOTHSIMHU.

[TpakTrueckas IIEHHOCTh TAKOTO IMOJX0/Ia COCTOUT B CO3JaHUU YHUBEPCAJb-
HOW TPUEAUHON (POPMYJIBI — «IIPABOBOE PETYIMPOBAHUE, TOCYAAPCTBEHHOE YIPaB-
JIEHUE, TEeXHOJIOTUW», BBICTYMNAIOLIEH B KaueCTBE OCHOBHOW KOHIIENTYaJbHON HAEH
JanbHenIen nudpoBU3aud KaKk pOCCUHCKON SKOHOMHKH, TaK U JIEATEIHHOCTH TOC-
YAapCTBEHHBIX OPraHoB. JleHCTBUTEIBHO, YCIEITHOE BHEIPEHUE TE€X WM WHBIX HO-
BBIX TEXHOJIOTHMM B MPOIECCHl B3aUMOJICHCTBUS YACTHBIX W MyOTUYHBIX CYOBEKTOB
YCHEIIHO Pealn3yeTCs] MCKIIOYUTEILHO B CIydae IMPEJIBapUTEIBHOTO 00O0CHOBAHUS
TOT0, KaKO€ YIPAaBJICHYCCKOE PEIICHHE IOJKHO OBITh PEaTU30BaHO 33 CYET TaKHX
TEXHOJIOTHA, @ TAKXe MPHU YCIOBUUA 00ECIICYCHHSI COOTBETCTBYIOMIMX MOIU(DUKAIINN
HOPMATHBHBIM MPABOBBIM U UHAWBUAYAJIbHBIM PETYJIUPOBAHUEM.

[Tomaraem, 4YTO KOHIENTYyaJbHYIO IIEHHOCTh HAES OOECHEeUeHHUs EIWHCTBA
TEXHOJIOTHIA, IIpaBa U rOCyAapCTBEHHOIO YIIPABJICHUSI UMEET HE TOJIbKO B OTHOILIEHUU
OTIENBHBIX cdep, Hanpumep, Hanoroobnoxxkenus. Ha Hamn B3ris, oHa Xapakrepusy-
€TCsl YHUBEPCAJIbHBIM XapaKTepOM, B CBSI3U C Y€M JIOJKHA MCIIOJIb30BAaThCs B Kaue-
CTBE METOJIOJIOTHYCCKON OCHOBBI ITM(PPOBOH TpaHCHOPMAIIUU ICATCILHOCTH TOCY-
JIAPCTBEHHBIX U MyHHUITUTIATHHBIX OPTaHOB.
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