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Abstract. Legal utilitarianism is attractive for practice because this field of legal thought and
philosophy of law sets out a particular direction of legal policy and statutory regulation (focus on the
utility principle in decision-making) that can, under certain reservations, be used to improve people's
lives. Most scholars conclude that the first utilitarian was J. Bentham. However, scientific studies preva-
lently do not involve the analysis of earlier legal doctrines in relation to the use of utility principle.
Thus, the relevance and scientific novelty of analysis of the origin of legal utilitarianism is associated
with the need to develop a theoretical component of this doctrine that is of current interest for the legal
policy and to enlarge the underdeveloped — in our opinion — theoretical framework of legal utilitari-
anism genesis. The purpose is to identify the first theory in the history of legal thought, which can be
classified as legal utilitarianism, and, if such theory is the J. Bentham's utilitarianism, to determine the
reasons why earlier theories based on the utility principle cannot be classified as legal utilitarianism.
The theoretical basis of the article is materials such as original sources by various thinkers whose works
are based on the utility principle and scientific papers of European and the US researchers. For the pur-
pose of the article, the following methodological tools were used: metaphysical (dialectic method), gen-
eral (analysis and synthesis, deduction and induction, analogy, comparison) and specific (historical and
legal-historical) scientific methods. The main outcome of the research is identification of distinct fea-
tures of pre-Bentham legal thought based on the utility principle and identification of pre-requisites and
basis (provisions which had formed the basis) for J. Bentham's utilitarianism, as well as the answer to
the question: “Was J. Bentham the first legal utilitarian?”.
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Introduction

Utilitarianism is based on the assessment of actions (omissions), acts, phe-
nomena or other events judging how useful they are. Thus, in terms of utilitarianism,
the most preferred actions are those maximizing the utility, and particularly, increas-
ing happiness and reducing pain from the standpoint of classical utilitarianism.

In this regard, public relations can be regulated by law, including happiness;
achievement of happiness by some persons does not occur due to the pain of others.
Given that, the social interaction is manifested through certain actions, including le-
gally significant actions; identification of motives of behaviour can be significant in
the improvement of legal activity. While events and actions are evaluated from the
standpoint of utility, the utilitarianism deems it reasonable to make such evaluation in
respect of universally binding rules of conduct used by legal actors when making de-
cisions, committing acts; that is it is essential to look at evaluation of law as a regula-
tor of social relations in order to determine whether certain legal regulation increases
happiness and decreases pain and whether the utility function reaches its maximum.
Thus, utilitarianism is not reduced to the analysis of actual events and actions but ar-
rives at the necessity for the analysis of legal regulation. In the history of legal
thought in Russia, the position prevails that J. Bentham, one of utilitarianism founders
(together with J.S. Mill), was the first to pay attention to the necessity of evaluation of
legal affairs, their consequences, including legal rules regulating social relations, from
the standpoint of utility, and to develop the respective concept.

Thus, W. Holdsworth (Holdsworth, 1940:568-586), the English historian in
the field of law, mostly associates the beginning of utilitarianism with the J. Ben-
tham's works. B. Eggleston and D.E. Miller note: “utilitarianism came into its own in
the nineteenth century” (2014:10). C. Welch (Welch, 1989:257-258) supposes that
even though the idea to use the utility principle was not discovered by J. Bentham, the
philosophy of utility, which affected the development of politics and law was founded
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by him. In the Russian legal science, the formation of legal utilitarianism is associated
with ideas of J. Bentham (Nersesyancz, 2004:646; Ostroukh, 2002:224-225, 227,
etc.; Seydemetova, 2011:62).

In fact, there had been a lot of legal doctrines based on the utility principle be-
fore Bentham’s works. However, in certain scientific papers there is an opinion that
utilitarianism appeared in an earlier period. Thus, C. Sorinel (Sorinel, 2011:274) to-
gether with K. Mathis, D. Shannon (2009:103) find the origin of utilitarianism in An-
tiquity, Aristippus of Cyrene, Epicurus, Parmenides, British Moralists, and certain
philosophers and theologians, such as G. Berkley and J. Gay. G.L. Lustila (2018:86—
106) asserts that J. Gay was the first utilitarian. M.D. Caro (2016:1-12) finds the ori-
gins of utilitarianism in the works of C. Beccaria, while R.C. Chaurasia (Chaurasia,
2001:359) claims that the founder of utilitarian school is F. Hutcheson, as he was the
first to develop the formula of the greatest good of greatest number. Therefore, the
question arises whether J. Bentham was the first legal utilitarian.

Undoubtedly, J. Bentham developed the legal utilitarianism in sufficient de-
tail. The significance of his works for the development of legal thought is beyond any
questions. At the same time, can it be supposed that he was not the first to develop the
legal doctrine based on the utility principle? It is likely that the early utilitarianism
appears in the works by F. Hutcheson and C. Beccaria and some other philosophers
and legal theorists of the early modern period, and the first preconditions of utilitari-
anism and the utility principle application in legal doctrines appeared much earlier. In
order to determine whether the doctrine of utility principle in legal affairs was suffi-
ciently developed early second half of the 18" century and to state that J. Bentham
was not the first legal utilitarian, we should conduct an in-depth study of pre-Bentham
legal thought based on the utility principle.

Utility principle in the legal thought of the Ancient World

Recognition of the utility principle as a factor, which should guide the deci-
sion-making process, as well as politics and legal affairs, had come up long before the
classical utilitarianism.

The Arthashastra, the Old Indian artefact of legal thought, is commonly trans-
lated from Sanskrit as “the science of politics”. However, the word-for-word transla-
tion is “the science of benefit” or “guide to achieving utility” (Kosambi, 1977:141).
The Arthashastra recommends implementing a policy based on secular principles.
Practical utility rather than the Divine Providence should guide us. This is, inter alia,
the basis of legal force of regulatory provisions. Proceeding from the expediency and
practical utility principles, secular laws (dharma established by the king's order) are
preferred to religious laws. Moreover, Kautilya, the author of the Arthashastra, ex-
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pressly instructs to be guided by utility as he holds that “wealth, and wealth alone, is
important, inasmuch as charity and desire depend upon wealth for their realisation™.

The text of the Arthashastra reflects, in one way or another, the necessity to
make decisions, including those having legal consequences and based on the utility
principle. Thus, as regards the personality of a wise king, his imperious utilitarian
functions are obvious. At the same time, based on the utility principle it is concluded
that: “In the happiness of his subjects lies his happiness; in their welfare his welfare;
whatever pleases himself he shall not consider as good, but whatever pleases his sub-
jects he shall consider as good”2. Simultaneously, to ensure happiness (welfare) the
king cannot allow violating the laws established by him. Thus, according to the Ar-
thashastra, the state governance shall be based on strict observance of laws, but such
laws, in turn, shall be dictated by the necessity for improvement of overall welfare
and happiness of people.

In Ancient India, not only the Arthashastra is based on the utility principle.
The followers of Brihaspati and Charvaka (Lokayata) schools taught that the wisdom
consists in striving for pleasures and avoiding pain where possible. In the Mimamsa
Sutra (Sandal, 1999:1-4), the goods are defined as anything that brings happiness,
and therefore the measure of value is anything that leads to satisfaction of needs, thus
bringing the utility and (or) leading to pleasures. N.A. Nikam (1967:55-56) notes that
some Indian schools teach that all things have value as they are directly associated
with the conscious satisfaction.

Given the above, we assume that the utility principle in the history of legal
thought has been already addressed in the Ancient India. The aforesaid Indian thought
is close to the classical utilitarianism by their essence, and in particular, ideas are
based on the necessity to achieve happiness, pleasures or utility. Thus, S.N. Gupta
(1978:7), the Indian axiology scholar, notes in “The Indian concept of values” that the
value is also understood as utility, and this serves the basis for European subjectivistic
concepts defining values through the psychological state of an individual (including
utilitarianism), i.e. the concepts of J. Bentham, J.S. Mill, H. Sidgwick and H. Spencer.

Thus, the utility principle was used in legal thought of Ancient India as a cri-
terion for evaluation of legally significant actions. At the same time, the Arthashastra
uses as a moral orientation not only the utility, but also love, and the law?® itself what
is even more important within the framework of legal doctrines. Legal regulations are
not always governed by the utility principle. The law and utility principle are more
likely to serve as relatively independent moral orientation, though it is not ruled out
that the law may be based on utility in some situations. Moreover, the legal thought of
Ancient India is not premised on the goal to provide the greatest good for the greatest
number. Considering this, it seems to be impossible that the legal utilitarianism

! Kautilya Arthashastra, Book I, Chapter 7, Paragraph 4.
2 Kautilya Arthashastra, Book I, Chapter 19, Paragraph 13.
3 Kautilya Arthashastra, Book |1, Chapter 7, Paragraph 3.
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emerged in Ancient India. Kautilya was not the first legal utilitarian. Nevertheless,
the beginning of the utility principle application, in the legal field as well, dates back
to those times.

At first sight, utilitarianism as an individualistic and often egoistic concept
does not correlate well with such traditional values of Chinese philosophy as a need
for virtue, humanity, (ren, 1=), the Junzi concept (superior person, for whom public
interests come before his own) and others. Along with this, Y. Feng holds that Mozi
was a utilitarian, placing his “philosophy of virtues” in opposition to the Confucian-
ism. “The Confucians tried to be correct in righteousness, without considering wheth-
er profit (would result); tried to be pure in their principles, without considering
whether this would bring material return. The Mohist school, on the other hand, laid
exclusive emphasis on ‘profitableness’ (li, /) and ‘accomplishment’ (gong, %h).”
(Feng, 1952, 1:84).

Analysing the attitude to love in the mohism, Z. Li also notes utilitarian prin-
ciples of the Mozi philosophy: “In Mozi, ‘love’ has its conditions, and it is based up-
on material utility in real life. It is not rooted in the inner and psychological ‘ren’ (1,
benevolence) but has its origin in the external ‘yi’ (X, righteousness) which is a doc-
trine of mutual-benefit. Acting according to ‘profitableness’ and ‘righteousness’ is the
moral rule and criterion of small peasant proprietors.” (Li, 1986:58-59).

Thus, Mozi and his followers believe that righteousness or moral are associat-
ed with the material benefit. Such a narrative of Mozi's moral philosophy still prevails
and is popular in scientific studies. V.A. Rubin expressly states that “Mozi presumed
that a man is concerned of seeking pleasure and avoiding pain” (Rubin, 1999:28-30),
thus equating it with utilitarianism. Driven by Y. Feng and Z. Li, the Mozi theory is
supposed to have been wrongly classified as utilitarianism by certain researchers.

According to Mozi's ideas, an urge to profit or utility is not a result of self-
gratification, but the way to achieve common welfare by exercising virtues in relation
to third parties (without personal preferences). Accordingly, achievement of the max-
imization of utility is aimed at the welfare for society in general. This should serve
the basis for the state policy and legal regulation for its implementation. Thus, in or-
der to increase the welfare of everyone the state issuing obligatory decrees may influ-
ence particular individual by rewards and penalties, repressing the socially dangerous
and injurious behaviour and encouraging the desirable acts for the achievement of the
aforesaid goal. In contrast to J. Bentham, mohism is not utilitarian, precisely because
this is not an individualistic concept as the rest of areas of Chinese philosophy. It is
not hedonistic. The importance of outcomes that are good for the state outweigh the
importance of individual utility, and therefore it can be attributed to the state conse-
quentialism rather than legal utilitarianism.

The utilitarianism of J. Bentham originates from the increase in the number of
pleasures and decrease in the number of pain to maximize utility. In Ancient Greek,
pre-Socratics Democritus and Eudoxus of Cnidus described pleasure as the highest
good. The first hedonistic school was founded by Aristippus of Cyrene, a student of
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Socrates, who stated that pleasure is the highest good and a single purpose in life. The
listed philosophers proclaimed other fundamental values similar to utilitarianism.

According to Democritus, the state exists for the public good and justice. Pub-
lic interests prevail over private ones, and the activity of citizens should be aimed at
improving the social order. The aim of law is to benefit the life of man, but the pre-
requisite for its achievement is subordination to law. Actually, according to Democri-
tus, laws are necessary for polis citizens to curb their inherent egoism, envy, discord,
mutual causation of injury, which according to Democritus are caused because “peo-
ple are willing to achieve happiness and the good” (Vitz, 1979:145). These aspira-
tions impeding the detriment of the public interest are caused by human nature, which
proceeds from the motive for improvement of one's own position, not always consid-
ering the interests of third parties.

To eliminate negative consequences of obedience to human nature, “the law
seeks to give seemly form to the lives of people [...] for only to those who obey it
does it reveal its full and peculiar excellence” (Malakhov (ed.), 2003:84). Thus, we
should subordinate to law to achieve the common good. According to Democritus,
certain individuals should be legally punished, if their actions are aimed at enjoying
pleasure by themselves at the expense of society; the same refers to the achievement
of common good and (or) if they make other people suffer by their actions. “As there
are laws against hostile [towards humans] animals and creeps, the same way we
should treat people, I think. [...] Laws would not make everybody's life a misery if
one does not make harm to the other” (Malakhov (ed.), 2003:84-85).

In general, Democritus views on crime and punishment are based on his vision
of law as an enforcement tools against those, who due to their moral and mental defi-
ciencies do not tend to virtue voluntarily “by their inner drive and verbal persuasion”.

The classical utilitarianism comes to the same conclusion. Punishment for the
conviction of crime makes the offender pain, and therefore decreases its utility, but is
necessary to prevent even more pain (because of repression of persistent crimes in the
future). Considering the Democritus attitude, this utilitarian conclusion is not new.
Legal views of Democritus are similar to the classical utilitarianism from the stand-
point of public evaluation of consequences of legally significant actions. Reference to
happiness and welfare as motives for human behaviour in the Democritus philosophy
of law is close to the ideas of J. Bentham. However, Democritus did not proclaimed
the philosophy of utility as a landmark of state governance (the necessity to achieve
the common good, in our opinion, does not mean that the purpose of any law should
be the greatest good for the greatest number). Moreover, it is emphasized that
Democritus theory was not utilitarian as such, that he pointed out the need to confine
oneself to a sense of moderation (not to maximize pleasure like in the utilitarianism):
“the golden mean in everything: | like neither lack, nor abundance [...] the good sense
of mind appears through moderation in pleasures” (Ivanova, 2009:12). Thus, it is as-
sumed that Democritus was not the first legal utilitarian.
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The ideas of ethical utilitarianism can be found in Socratic dialogues. This is
stated by multiple researchers, including R. Hogan (Hogan, 1978:118-131) and W. Guth-
rie (Guthrie, 1971:143-144). In opposition to this, 1.Y. Kozlikhin and E.V. Timoshina
(Kozlikhin, Timoshina 2016:9-16) stick to the point that Xenophon might have exag-
gerated the utilitarianism of Socrates.

According to the Xenophon’s recollections, Socrates notes the necessity for
self-consciousness, evaluation of one's skills and abilities through the utility: “for
those who know themselves know what suits them [...] by doing what they under-
stand how to do, they procure what they need and do well” (Bruell, (ed.), 1994:120).
The utility principle is also applied in the legal ideas of Socrates. Thus, the Republic
of Plato contains the Socrates' utilitarian answer to the question about justice: “the
just is something of advantage” (Bloom, Kirsch, (eds.), 1991:16). Taking into account
that in the Meno of Plato Socrates equates the utility and the good. We point out that
according to Socrates the state governance should be exercised with the objective of
achieving virtue for everyone by “good people”.

It is supposed that this also generates the need to observe the polis law and
substantiation of unequal rights of a polis and a citizen according to Socrates. Thus, if
skilled people govern, such governance is attributed to the need to achieve a virtue
and common good. According to V.S. Nersesyantcz (1996:82), the administration of
polis affairs based on knowledge is regarded by Socrates as a single reliable path to
the common good. Similarly, classical and modern legal utilitarianism concepts pro-
ceed from the need to achieve the common good or maximize the total (public) utility
in the state governance, whilst knowledge and minimization of asymmetry and other
incompleteness of information in the decision-making play a critical role just as in the
Socrates's theory.

While noting certain features of ethical utilitarianism in the legal doctrine of
Socrates, one cannot but agree with 1.Y. Kozlikhin and E.V. Timoshina insofar as
these features are rather attributed to the Xenophon's interpretation than to the actual
utilitarianism of Socrates. If Socrates had adhered to the position of ethical utilitarian-
ism attributed to him by Xenophon, he would have had to adapt himself to the cir-
cumstances arising in his life. At least, he would have avoided the initiation of legal
case against himself, not to mention the fact that if such a case had been brought, he
would have saved himself from “misfortune” — the death penalty.

Socrates, in his activities, was least of all guided by his own profit and utility,
he did not consider any circumstances, and, believing in the justice of his cause, he
deliberately condemned himself to “unhappiness”, he did not compromise his con-
science and beliefs during the trial, and did not try to use an opportunity of escape
from prison after sentencing. Thus, Socrates was not a utilitarian.

Aristotle and Plato stand at the origins of many social sciences. Aristotle’s
state and legal views are mainly described in his treatise “Politics” (Skvorcov,
1893:145-146), in which the author notes that to gain happiness one should follow
the virtues. The state contributes to the achievement of this goal. Thus, according to
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Aristotle, the state is “a mass [...] of citizens [...] which suffices itself to satisfy all the
needs of life” (Skvorcov, 1893:97). The philosopher admits that such needs, include
without limitation the material needs, and the need to protect people from mutual in-
justice, but at the same time the main motive “is not just to live, but rather to live
happily,” and therefore “the state's goal is the happiness of life” (Skvorcov, 1893:97).

Plato also notes that the reason for state emergence is the need to satisfy peo-
ple's needs. This idea is the basis for definition of the state: “when one man takes on
another, for one need and another for another need, and, since many things are need-
ed, many men gather in one settlement as partners and helpers, to this common set-
tlement we give the name city” (Bloom, Kirsch, (eds.), 1991:46). According to Plato,
state and legal processes are caused by the need to gain utility. At the same time, the
aim of law should be meeting the needs of people, if possible. The priority of the
common good over the private one is justified thereby (Bloom, Kirsch, (eds.),
1991:198). Later, in his felicific calculus, J. Bentham has determined the formula to
prove the need to achieve the greatest happiness for the greatest number (also F. Hut-
cheson before J. Bentham), and following Plato, has actually defined the priority of
utility or happiness for majority over the utility or happiness of separate individuals,
laid the beginning of the unsolvable unambiguous problem of ethics and philosophy,
as well as of law at certain stages of its development, whether it is acceptable to sacri-
fice the happiness or utility of one individual for the sake of significant increase of
utility of another one or the majority? Is it admissible to seize property from a well-
off person and redistribute it to the benefit of the most unprivileged persons (subject
to the law of diminishing marginal utility)? Is it admissible to commit crimes or other
offences under conditions of necessity or “under the influence of passion” if the per-
son committing the act prohibited by law will provide the equivalent (or greater)
compensation for the pain of victims? According to utilitarianism, the listed actions
should lead to the increase in overall happiness, but not always such actions or other
events are consistent with the general legal principles of equality and justice. This
was undoubtedly the reason why the felicific calculus of J. Bentham and subsequent
ideas of utilitarians were criticized by researchers, especially as it pertains to the ag-
gregation of utility of different individuals with the subsequent substantiation of the
necessity to make decisions redistributing the utility. Obviously, fundamentals of
these ideas were laid by Plato.

The completed analysis of the legal thought of the Ancient World leads to the
conclusion that certain ideas regarding the application of the utility principle within
the framework of legal affairs were not sufficiently developed to assert the emergence
of legal utilitarianism at that time, though they were close to the classical legal utili-
tarianism. At the same time, the abundance of ideas of various law theorists makes it
possible to conclude that many topical issues of utilitarianism have been considered.
In our opinion, the legal utilitarianism did not appear in the Ancient World due to the
absence of the systematized legal thought, which absorbed the ideas of its predeces-
sors and created a unified and consistent theory based on them. Simultaneously, in his
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“Essays on the Philosophy of Law” 1.VV. Mikhailovskii writes: “the considered branch
of ethics [utilitarianism — remark by the author] is quite old: it existed back in Greek
philosophy; there is an opinion that Aristotle was a utilitarian” (Mikhailovskii, 1914,
1:90). At the same time, recognizing some similarity of branches and referring to the
Aristotle's words from the Politics, 1.V. Mikhailovskii notes that the latter was not an
advocate of proceeding only from the utility principle in all situations.

“The ancient civilization, its material and spiritual culture, the ancient pro-
duction process, the ancient mentality itself have always had a tremendous impact on
the genesis of European culture as a whole, on its formation and development” (Si-
galov, 2018:45). It seems that such a tremendous impact was also observed in the
context of the use of the utility principle in relation to the state and legal phenomena.
Some of the considered theories, as it was justified, are intrinsically close to the clas-
sical legal utilitarianism and had a significant impact on it. However, the ideas of An-
cient thinkers regarding the application of the utility principle to the state and legal
phenomena were not systematized but heterogeneous and covered only the limited
sphere of social life. Thus, for these reasons, it is impossible to trace the origin of le-
gal utilitarianism in the Ancient World.

Utility principle in the legal thought in Early modern period

In early modern period, the idea of the need to achieve happiness, common
good and, consequently, people's utility function appeared among philosophers and
educators even before the classical legal utilitarianism. Thus, B. Spinoza notes that
“every one [...] seeks his own interest” (Spinoza, 1891, 1:74). Utilitarian views of
B. Spinoza have much to do with his ideas described in the Tractatus de Intellectus
Emendatione, which he begins by analysing the value of different goods. B. Spinoza
notes that the acquisition of certain goods is associated with the probabilistic out-
comes, and people tend to strive for riches and honour: “the more we have of them
[honour and riches — remark by the author], the more our joy increases” (Spinoza,
1895:3). For B. Spinoza, riches and honour are associated with the increased personal
utility. The gain in riches and honour leads to the increased utility just as it was with
the marginalism (a few centuries later). B. Spinoza obviously proceeds from the as-
sumption that the individual's utility increases if others share true benefits with him.

Given that the utilitarianism of B. Spinoza appeals to the need to get only
“true benefits” rather than to maximize pleasure (any pleasure), the actions of indi-
viduals, according to B. Spinoza's ethics, are measured by one fundamental principle:
whether they meet the criterion of attainment of excellence. In this case, a particular
act is morally positive when it is based on positive motives and when it simultaneous-
ly leads to the consequences that meet the criterion of excellence and does not lead to
pain. It is believed that this Spinosian concept is similar to the utilitarian principle of
maximizing utility.
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If the actions of certain individuals are aimed at attaining excellence and do
not lead to pain, then such activity is socially desirable or at least it is not socially un-
desirable or socially dangerous. Such behaviour should be encouraged by statutory
regulation or at least it should not lead to the legal liability. This is the criterion for
the legal policy implementation according to B. Spinoza.

Taking into account the assessment of actions based on their consequences,
we find it possible to suppose that the above mentioned legal ideas of B. Spinoza
were consequential. But are they utilitarian, taking into account that utilitarianism is
a kind of consequentialism? V. Gluchman (Gluchman, 1995:53) makes a distinction
between utilitarian and non-utilitarian consequentialism, which is as follows.

Non-utilitarian consequentialism, as opposed to utilitarian:

1) evaluates not only the consequences of one or another action, but also the
motives, intentions and other circumstances, that are not expressed as a result of action;

2) has a broader structure of values, which is not limited to utilitarian values
only;

3) does not assume that the action is morally justified simply because it leads
to the best possible consequences (the maximization principle) and, therefore, can be
morally justified even if only positive consequences of this action prevail.

Considering this, it is noted that there are many provisions in the moral phi-
losophy of B. Spinoza, which associate him with utilitarianism, for instance, his me-
thodical use of eudemonistic, hedonistic or utilitarian approaches to solve ethical is-
sues (Gluchman, 1996:72). Nevertheless, for B. Spinoza the utility of action is always
associated with the necessity for continuation of existence and self-improvement, that
is with his conatus (Zuolo, 2016:23-40). To this end, the Spinoza's concept of utility
was rather a metaphysical or epistemological utilitarianism than its ethical form.

In many situations, individuals have an opportunity to act in a certain way to
maximize the utility of their actions, using methods contrary to the rational essence,
and the works of B. Spinoza do not encourage such actions. The theory of B. Spinoza
is aimed at excellence, but it does not put the excellence of individual over the excel-
lence of the world. The human action not only increases or decreases his own excel-
lence, but also social or natural excellence and these excellences are more important
to B. Spinoza than individual excellence.

Accordingly, we believe that this is the reason why legal ideas of B. Spinoza
are based on the assumption that laws should restrict the actions of individuals so that
such actions in their own interests do not harm society and the common social wel-
fare. For this reason, such legal institution as legal liability is especially important, it
is as important as strict observance of laws, but only this political and legal conse-
quence of moral philosophy of B. Spinoza is in contrast to his ideas that it is not nec-
essary to maximize utility by any means. Thus, it does not allow us to draw a conclu-
sion about the classification of his doctrines as the legal utilitarianism.

The beginning of utilitarianism can be seen in certain conclusions of F. Hut-
cheson as well as B. Spinoza. Thus, F. Hutcheson, and not how generally accepted to
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consider J. Bentham, was the first to word the fundamental formula of utilitarianism:
“That Action is best, which procures the greatest Happiness for the greatest numbers;
and that, worst, which, in like manner, occasions Misery” (Hutcheson, 2008:125).
C. Beccaria’s works also include ideas about being guided by the utility principle.
Thus, he noted: “the sovereign's right to punish crimes is based on the need to protect
the depository of the common good from encroachments of certain individuals” (Bec-
caria, 2004:90). In this case, it should be understood from the work of C. Beccaria
“On Crimes and Punishment” that the need to adhere to the principles of the common
utility and the common good should result in actions committed within the limits of
the law and not in violation of the law, even if such violation is supposed to result in
the attainment of the common utility.

According to C. Beccaria and B. Spinoza, unlike J. Bentham, the considera-
tions of common utility, no matter how important they may be, should never lead to
violation of the law, to justification of injustice, which does not allow us to attribute
their thought to the utilitarianism in the pure form. F. Hutcheson turns to the public
interest. The utilitarian prerequisite of his legal doctrine is based on the analysis of ac-
tions that are positive in relation not to a certain individual, but to the majority, which
makes it possible to attribute his doctrine to non-utilitarian consequentialism rather
than utilitarianism, relying on the premises of V. Gluchman. Thus, the utilitarian ori-
entation is present in the works of B. Spinoza, F. Hutcheson and C. Beccaria, but it
is not dominant like that of J. Bentham. At the same time, it cannot be denied that
these thinkers have laid some foundations for the emergence of legal utilitarianism
of J. Bentham.

Some ideas similar to utilitarianism are found in the works of theological phi-
losophers, such as R. Cumberland and J. Gay. The J. Gay's utilitarianism can be ex-
pressed in three main theses formulated by him (Selby-Bigge, 1897, 11:849-887):

1) personal happiness is the ultimate goal of all human actions;

2) the direct criterion of virtue is “the will of God”. In this case, the happiness
of mankind is the criterion of God's will. Thus, the happiness of mankind can be
called the criterion of virtue;

3) the duty is a need to take or refrain from taking any actions to be happy.

J. Gay actually created a doctrine based on an individual pursuit of happiness
by laying the foundation that is also relevant to the ideas of W. Paley and J. Bentham.
In “A Fragment on Government”, J. Bentham forms an axiom, which is fundamental
for his utilitarianism, that the measure of the correctness of state governance is the
greatest good for the greatest number. These are the theses formulated not only by
F. Hutcheson, but also by J. Gay.

R. Cumberland and J. Gay believed that human happiness is achieved through
the actions of individuals themselves with the blessing of God. Such actions include,
but are not limited to, obligations to others arising out of a law written by people or
an agreement concluded between people. Thus, theological philosophers wrote re-
garding the law: “considering all existing kinds of obligations [...] the universal of
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such obligations is that which is applicable in all cases. Such an obligation may arise
only by the will of God” (Cumberland, 1978:412). This interpretation of the emer-
gence of obligations has been combined with the analysis of motivation of human be-
haviour, its selfish nature, i.e., the need of individual to achieve his own well-being.
Whether a person achieves happiness, whether he will do righteous deeds depends on
whether his actions correspond to the will of God. In other words, an individual will
utility from those actions, which are approved by God and which, in particular, in-
volve the observance of the law and commission of permissible civil law agreements
as entailing obligations. However, in our opinion, such utilitarianism as a legal con-
cept has a significant deficiency as it does not define the God's “normative role” at
least in terms of normative ethics. The God as a “source of normativity” is compatible
with utilitarianism, but utilitarianism as a legal concept can be self-sufficient without
including God in the concept, which allows us to conclude that these theologian phi-
losophers were not the first legal utilitarian.

The enlightening ideas of the early modern period, which led to the formation
of the idea of natural law and a social contract, are similar to utilitarianism in the phi-
losophy of happiness, as a result of achieving pleasure and avoiding pain. Thus,
J. Locke writes: “happiness then in its full extent is the utmost pleasure we are capa-
ble of, and misery the utmost pain.” (Locke, 1824, 1:245). Since people, by virtue of
natural law, are equal, government should be built in order to provide the opportunity
to achieve happiness by obtaining the highest pleasure and avoiding pain on an equal
footing by all people. For these purposes, law must ensure freedom. Thus, J. Locke
notes that “the necessity of pursuing happiness [is] the foundation of liberty. As there-
fore the highest perfection of intellectual nature lies in a careful and constant pursuit
of true and solid happiness; so the care of ourselves, that we mistake not imaginary
for real happiness, is the necessary foundation of our liberty. The stronger ties we
have to an unalterable pursuit of happiness in general, which is our greatest good, and
which, as such, our desires always follow, the more are we free from any necessary
determination of our will to any particular action” (Locke, 1824, 1:252-253). Thus,
a person should be able to achieve happiness. J. Locke, even before J. Bentham, pro-
claims a formula for maximizing pleasure and minimizing pain, but unlike legal utili-
tarianism, he considered it impossible to allow the pain of one person to bring more
pleasure and, accordingly, happiness to another person (to other persons; in other
words, in public interest). He did not put happiness, pleasure, utility above equality
and freedom. Equality and freedom are primary, that does not allow us to classify
J. Locke's legal doctrine as legal utilitarianism.

Before J. Bentham, utilitarian ideas in the field of law were largely opposed to
the ethical philosophy of T. Hobbes. Basically, such rationalists as the Cambridge Pla-
tonists and R. Price, in fact, appealed to an objective good or right. Such sentimentalists
as F. Hutcheson rejected the T. Hobbes' egoistic theory and defended the need to adhere
to virtues and the moral component of activity. Other philosophers, appealing to the
utility principle, opposed T. Hobbes, denying his “bellum omnium contra omnes” (the
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war of all against all). In fact, the early utilitarianism was formed before J. Bentham; it
was based on the need to achieve happiness and reduce pain. The achievement of these
goals should correlate with legal regulation. At the same time, early utilitarians pro-
ceeded from the need to maintain the balance between the interests of each person in
achieving his or her own personal happiness and the common good. Some ideas of the
early utilitarians were repeated in the classical legal utilitarianism.

Although hedonistic and eudemonical ideas were repeatedly expressed in the
history of legal thought in Ancient India, Antiquity and Modern Age, the legal utili-
tarianism obtained its first systematic structure as a moral system, looked at as the ba-
sis for legal regulation, in the works of J. Bentham. The legal thought of J. Bentham,
unlike his predecessors, is fully based on the utility principle. Before him, the utility
principle, as a rule, played an auxiliary role in legal doctrines. Utility principle is also
called the principle of happiness and welfare, as it shows the principle's association
with pain and pleasure, which are the true “sovereign masters” of mankind.

Thus, J. Bentham’s legal thought continues ideas of antique philosophers,
who concentrate on the notion of pleasure and its role for an individual (Aristippus,
Democritus, Epicurus and others), on the one hand, and early modern period philoso-
phers, who proceed from the need to achieve happiness, which should be ensured by
implementation of certain legal regulation (F. Hutcheson, C. Beccaria, J. Gay and
others), on the other hand. The legal utilitarianism of J. Bentham absorbed both of
these branches of legal thought and, thanks to the synthesis of their ideas, it became
possible to comprehensively justify the need to administer legal affairs based on the
utility principle.

The J. Bentham's status of a founder of legal utilitarianism is confirmed by
the universality of the utility principle application that was not observed in his prede-
cessors. Having considered the nature of utility and its role in motivating the human
activity, the philosopher has determined the legal regulation in various branches of
law by the utility principle.

J. Bentham holds that the ““art of legislations” consists of only two branches —
civil law and criminal law. In the civil law, in continuation of the economic principle
of non-interference “laissez-faire”, J. Bentham, justifies the necessity of freedom of
contracts and non-interference of the state in civil relations of citizens provided that
the obligations arising from the respective contracts are properly performed. The ide-
as of the thinker correspond to such principle as equal legal capacity of all civil ac-
tors, the principle of “pacta sunt servanda” and others.

In the field of criminal law, relying on the need to minimize pain, J. Bentham
proceeds from the necessity to respect the principle of proportionality of punishment
to the crime committed. In his opinion, only those acts, which cause real harm to so-
ciety, should be considered a crime. J. Bentham defines the concept of punishment
based on the utility principle. Punishment as a measure of criminal liability is a nec-
essary, but “undesirable evil” because it imposes “pain” as a means of eliminating
even greater “pain” and thus contributes to maximizing the utility. Maximization of
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social utility is the main reason for punishment and the main justification for it. Con-
sidering this, punishment should be an inevitable consequence of crime, even though
it brings pain to the offender.

J. Bentham believes that no matter how hard people try to avoid the governance
of pleasure and pain over them, they strengthen it even more in such a way. In Ben-
tham's ideas, the dichotomy of pleasure and pain as the main drivers of human behav-
iour has become absolute for the first time in the history of legal thought. The mere
principle of utility is based on this dichotomy because it approves or rejects the action
depending on happiness and pain resulting from that action. At the same time, J. Ben-
tham emphasizes in the definition of the utility principle that this principle is applicable
to any action, including every measure of government, and therefore to the law.

Since the key issue is the question of coercion to follow any regulations, and
coercion works only through pleasure or pain, J. Bentham finds it necessary to identi-
fy their sources: physical, political, moral and religious, referred to as sanctions. It is
they that give force to certain laws and rules, i.e. they are the sources of law, and pain
resulting from the failure to comply with these laws take the form of legal liability.
Given the above, we believe that J. Bentham was the first legal utilitarian.

Conclusion

Before the Bentham's theory, many philosophers and researchers in the histo-
ry of legal thought were guided by the utility principle in one or another aspect of
their works. In our opinion, the work ate a new concept. The mere idea to use the util-
ity principle as a fundamental one in determining the guidelines for the development
of state and law, politics and society dates back to the Ancient World — to Ancient
India and Antiquity.

At the same time, J. Bentham created the first detailed moral system as the ba-
sis for legal regulation. The Bentham's theoretical development of issues related to the
utility principle in law had a significant impact on jurisprudence, both theoretical and
practical. In the theoretical part, he has laid the foundations for a new legal doctrine —
legal utilitarianism — as it was substantiated in this article. In the practical part, it is
difficult to overestimate the impact of “Newton Legislation” (Hoesch, 2018:315) on
the legal regulation in various branches of law, especially in criminal law, including
modern law. The tendency of utilitarian determinism of the development of law and
legal science during the XIX century, and in the first half of the XX century gained its
impetus (Hart, Sacks, 1958:113-114). By that time, the theory of criminal law had
become clearly utilitarian, although certain prerequisites for this had been revealed
previously. In the United States of America, the concept of “absolute” rights was
abandoned in favour of “balancing test” with actually utilitarian prerequisites 4. Utili-
tarianism has also had a significant impact on civil law, in particular, on tort and con-

4 See: United States v. Dennis, 183 F. 2d 201, 212 (2d Cir. 19501, 341 U.S. 494 (1951).
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tract law. J.B. Ames (Ames, 1908:97, 110) notes the significant impact of utilitarian-
ism on the law in general: “The law is utilitarian. It exists for the realization of the
reasonable needs of the community”.

Considering this, we can state that the theoretical basis and preconditions for
the emergence of legal utilitarianism appeared long before J. Bentham. At the same
time, legal utilitarianism appears only in the Modern Age, and the first who managed to
systematize the ideas related to application of the utility principle within the framework
of state governance and legal regulation in general was J. Bentham. Thus, despite the
existence of separate legal ideas based on the utility principle, we believe that J. Ben-
tham was the first to develop the fundamental legal concept of utilitarianism.
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IIpaBoBbIe KOHLENINH YTHIUTAPU3MA NPUTAraTeIbHbI JUII NPAKTUYECKOTO MPUMEHEHUS, M0-
CKOJIBKY 33/Ial0T OIPEAEICHHOE HaIpaBlIeHue PABOBOM MOJIUTHKH U HOPMAaTHBHO-NIPABOBOTO PETyIIU-
poBaHUs (OPUEHTHPOBATHCSA NMPH TPUHITHU PEUICHWI HAa TPUHIMI IMOJb3bI), KOTOPOE MOXET OBITH
C YY4€TOM HEKOTOPBIX OTOBOPOK HCIIOJB30BAHO C LENbI0 YIYUIICHUS KH3HU JIIo/iei. BoapmmHCTBO yue-
HBIX MPHUXOJAT K BBIBOJY O TOM, YTO IEPBBIM MPaBOBbIM yTuiHuTapucToM Obin M. Benrtam. Ilpu atom
B HayYHBIX UCCJICOBAHUIX B OCHOBHOM OTCYTCTBYET aHaIM3 0oJiee paHHUX MPABOBBIX YUEHH, IpUMe-
HHUTEJIFHO K WCIIOJIb30BAHUIO B HUX NMPUHIMUIIA TTOJB3BI. B CBSI3M C 3TUM aKTyaJbHOCTh W Hay4YHas HO-
BU3HA aHAIN3a 3apOXKACHHS IPaBOBOrO yTWINUTApU3Ma 00YCIIOBIEHA HEOOXOAUMOCTBIO Pa3BUTHUS TEO-
PETHUUYECKOM COCTABIISIONIECH JAaHHOTO YYSHHs, 37000 JHEBHOTO ISl MOJUTHKH TIpaBa, U BOCIIOJIHEHHEM
HEeJOCTaTOYHOM, Ha HaIll B3IV, TEOPETHUECKON Pa3pabOTaHHOCTH IeHE3UCa MPaBOBOTO YTHIMTAPH3-
Ma. L{enbio cTaThy SIBISIETCS ONpeeieHIe EPBOro YUeHHs B UCTOPHHU TPABOBOI MBICIH, KOTOPOE BO3-
MOJKHO TPHUYHUCIUTh K PABOBOMY YTHIIUTAPU3MY, U, B CIIy4ac €CJIM TAKMM YYCHUEM SIBIISCTCS YTHIIH-
tapusM U. beHTama, BBISIBUTH MPUYHHBL, 110 KOTOPBIM 00Jiee paHHUE YUYEHHUS, HCIIOIb3YIOIINE IPHHLUI
TIOJTB36I, HE MOTYT OBITH OTHECEHBI K NPABOBOMY YTHIMTapH3My. TeopeTHUecKyr0 OCHOBY CTaThH CO-
CTaBMJIM TNEPBOMCTOYHHUKHM MBICIUTEICH, pabOThl KOTOPHIX OCHOBBIBAIOTCS HAa IPHUHIMIIE ITOJIB3BI,
a TaKke Hay4YHbIEe CTATbU €BPOIEHCKHUX U aMePUKAaHCKHUX HcclenoBareneil. Vcrmoap3oBaHHAsE METOI0MIO0-
rus BKJIOYaeT B ceOs obuiedunocopckue MeTolbl (JUaJeKTHYECKU METOJ), OOIIeHAYYHbBIC METOIbI
(aHamM3 W CUHTE3, NEAYKIUS U WHIYKLUS, aHAJIOTUs, CPABHEHHE) M YaCTHOHAYYHBIE METOABI (MCTOPH-
YECKUH M UCTOPUKO-TIPaBOBOI). K OCHOBHBIM HUTOraM, MOJyYEHHBIM B pe3yJIbTaTe MPOBEICHHS UCCIIe-
JIOBaHUS, OTHOCUTCS BBISBIICHHUE OTJIUYUTEIBHBIX OCOOCHHOCTEH «100EHTaMOBCKHX» IPABOBBIX KOH-
LETI1H, OCHOBBIBABIIMXCS HA PUHIIUIIE MOJIB36I, BEIABICHUE B HUX MPEIIIOCHIIOK U Oa3nca (Mooxe-
HUI, KOTOpbIE COCTaBWJIM OCHOBY) yTuiutapusma V. beHrama, a Takke OTBET Ha BOIPOC: «ICHUCTBH-
TenbHO Ju V. BenTam ObUT TIepBBIM MPABOBBIM YTUIIUTAPUCTOM?».

KuroueBble cji0Ba: yTHIMTApU3M, NPABOBOM YTHIMTAPU3M, IPOUCXOKICHUE YTHIUTAPH3MA,
0JIE3HOCTD, IPUHIIMI M0JIB3bI, Gpuocodus npasa, . benram, koHcekBeHIIMAIU3M, o01ee 6iaro
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BBenenue

YTunurapusam OCHOBBIBAETCSl Ha OIICHKE JCHCTBHIA (0e3/1eHCTBUS), TTOCTYIIKOB,
SIBIICHUN WJIM MHBIX COOBITUH MCXOSl U3 TOTO, HACKOJIBKO OHM SIBISIFOTCS TIOJIE3HBIMH.
COOTBETCTBEHHO, C TOYKH 3PCHUS YTHIIMTapu3Ma, HanOoJiee MPeAOYTUTEITLHBIMU SIB-
JSFOTCS TaKWe JCSHUS, KOTOPhIE MAaKCUMHU3HPYIOT TOJIE3HOCTh, & UMEHHO, C TTO3HUINN
KJIACCUYECKOTO YTHJIMTAPH3Ma, YBEITMUNBAIOT CYACTHE U YMEHBIIIAIOT CTPAIaHMUS.

Bosznukaromye BO B3aUMOCBSI3U C COBEPIICHHEM TaKUX JESTHUN OOIIEeCTBEH-
HbIE OTHOIICHUSI MOTYT OBITh YPETyJIHUpPOBAHbI IPABOM, B TOM YHCJIE C TEM, YTOOBI J0-
CTH)KEHUE CYACThs OJHMMU JIMIIAMUA HE MPOUCXOAMIIO 3a CUeT CTPaJaHUi JPYIHX.
VYuurteiBas, YTO COLUHUAIBHOE B3aUMOECHCTBHE (PAKTUUECKH HPOSBISETCS MOCPE-
CTBOM OCYIIECTBJIEHUSI CyOBEKTaMH IpaBa ONpPEJEICHHBIX ACUCTBUN, B TOM 4YHCIIE
IOPUIMYECKN 3HAYMMBIX, BBISBICHHE MOTHBOB TOBEICHHUS MOXET ObITh 3HAYUMBIM
B paMKax COBEPIICHCTBOBAHUSA IOPUAMYECKON nesTenbHOCTH. [Ipu 3ToM ecnu coObl-
THS U JESTHUS OLIEHUBAIOTCS C TOYKH 3PEHUS MOJIE3HOCTH, TO YTUIUTAPU3M MTPUXOIUAT
K 11eJ1IecO00pa3HOCTH TPOBEICHHSI TAKOW OIIEHKH M B OTHOIIIEHUH 0011e0053aTeThHBIX
MPaBWJI TIOBEJCHUSI, KOTOPHIMH PYKOBOJICTBYIOTCS CYOBEKTHI TpaBa, MPUHUMAS TE
WM UHBIE PEIIeHHsI, COBEPILAs MOCTYIKH, TO €CTh K OLEHKE MpaBa KaK perynsTopa
OOIIECTBEHHBIX OTHOLICHUH C TeM, YTOOBI ONPENENIUTh JAEHCTBUTEIBHO JH KOHKPET-
HOE NMPABOBOE PETYJIUPOBAHNUE YBEIMYUBAET CUACTHE U YMEHBIIAET CTPalaHue U MakK-
CUMU3UPYETCS JIU MPHU 3TOM (PYHKIMS 1MOJI€3HOCTH. TakuM 00pa3oM, YyTUIMTApU3M HE
OrPaHUYMBACTCS AHAIM30M HETIOCPEICTBEHHO COOBITHI U JESIHUM, a MPUXOIUT K HE0O-
XOAMMOCTHU aHAJIN3a [IPABOBOrO PEryJMpoBaHus. B ucropuu npaBoBbix yuenuil B Poc-
CHHM B OCHOBHOM TIPEBAJMPYET MO3UIINSA, YTO MEPBBIM 0OpaTHII BHUMAaHUE HA HE00XO0-
JUMOCTB OIIEHKH FOPUAMYECKON NEeSTEIHHOCTH, TIOCTEACTBUNA TaKOW IEeSTEIbHOCTH,
B TOM YHCJIE TIPABOBBIX HOPM, PETYJIUPYIONINX OOMIECTBEHHBIE OTHOMICHUS, C TOYKH
3peHHs TOJIE3HOCTH M Pa3padboTal COOTBETCTBYIONIYIO KOHIICTIIIUIO OJWH M3 OCHOBA-
tenel (Hapsany ¢ JJx.Ct. Munnem) yrunutapuzma — U. berram.

Tak, anrnuiickuii ucropuk npasa Y. Xonacyopt (Holdsworth, 1940:568-586)
CBSI3BIBAET 3apOKJIEHHE yTWIMTapu3Ma 1o Oojbiueil mepe ¢ paboramu M. benrtama.
b. Orracron u JI.M. Muiiep oTMEUalroT, UTO «yTHJIMTapu3M 3asBUiI O cebe B BOCEMHa-
nmatom Beke» (Bentham, Eggleston, Miller, 2014:10). C. Bamua (Welch, 1989:257-258)
MOJIaraeT, 4YTo XOTs cama UJesl HCIIOb30BaHUs IPUHITUIIA TTOJIE3HOCTH HE SBISETCS OT-
kpeitieM WM. benrama, ¢unocodus mone3HocTy, okasapiiasi BIUSHUE Ha pa3BUTHE TIO-
JINTUKY U TIPaBa, 3aJI0’)KEHA UMEHHO UM. B pOCCHICKON I0pUANYECKON HAYKE 3apOiKie-
HHE T[IPaBOBOTO YTHIMTAapU3Ma TakkKe CBs3bIBaeTcss ¢ wunesimu M. benrama
(Nersesyancz, 2004:646; Ostroukh, 2002:224-225, 227 u np.; Seydemetova, 2011:62).

B T0 )¢ Bpemst 1o pabot WM. beHrama nmenock O0NbIIOE KOIUYECTBO MPABO-
BBIX HJIEH, KOTOpBIE TaK)Ke OCHOBBIBAIOTCS HAa MPUHIIUIIE MTOJIE3HOCTH. B HayuHOH Ju-
TepaTtype BCE K€ BCTPEYAETCs TOYKA 3PEHHUS O TOM, YTO YTUIMTAPU3M MOSBIISETCS
B Oonee pannuil nepuox Bpemenu. Tak, K. Copunen (2011:274), a Takxe K. Maruc,
. llennon (2009:103) HaxoAaT UCTOKU YTUIUTapU3Ma B AHTUYHOCTH, Y APHUCTHII-
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na, Onukypa, [lapmenuna, y OpuTaHCKMX MOPAIMCTOB, a TAKXKE Y OTAENbHBIX (huio-
coos-6orocioBoB, Takux Kak JIx. bepkiau, [Ik. T'eit. T'.JI. JIyctuma (2018:86-106)
MPSIMO YTBEPXKAAET, UTO NepBbIM yTuiautapuctoM 6601 Jx. Ieit. M. 1. Kapo (2016:1—
12) maxomuT uneu, 61u3kue K yTrimTapusmy B pabotax Y. bekkapua, a P.C. Yapacus
(2001:359) yrtBepxkmaeT, YTO OCHOBATENEM YTHIMTAPUCTCKOW IIKOJIBI SBISETCS
@. Xar4ecoH, MOCKOJIBKY OH TEPBBIM cO3/a1 (OPMYITy HAUOOJBIIETO CYACThs JUIS
HanOombIero yucna jgroaeid. Takum o0pa3oM, BO3ZHUKAET BOIPOC — ACHCTBUTEIHHO
i U. bertam ObL1 IepBBIM NMPABOBBIM Y TUIIUTAPUCTOM?

be3ycnoBHO, npaBoBOil yTHIIUTApU3M JAOCTATOUHO NOAPOOHBIM 00pa3oM paspa-
ooran 1. benramom. 3HauUMOCTb €ro paOoT AJsl pa3BUTUS IPABOBOM MBICIN COMHE-
HUI He BBI3bIBAET. B TO e BpeMsi BO3MOXKHO JIM [0J1araTh, 4YTO OH HE ObLI IEPBbIM, KTO
pa3paboTall IpaBOBYIO JOKTPHUHY, OCHOBBIBAsICh Ha MpUHIMIE None3HocTH? BeposiTHo,
YTO PaHHUI yTwinTapusM nossisiercs yxe B Tpyaax @. Xardecona n Y. bekkapua,
a TaKKe HEKOTOPHIX MHBIX (procodoB u TeopeTnkos npasa HoBoro BpemeHnu, a mnep-
BbI€ MPEANOCHUIKH YTUINTAPU3MA U UCIOJIb30BAHUS MPUHIIMIIA TTOJIB3BI B ITPABOBBIX
JOKTPHHAX MOSIBUINCH CYIIECTBEHHO paHbIe. J[is Toro 4ro0sl onpenennTs, ObU10 1
B gocTtatoyHoi crenenu A0 M. bentama pa3paboTaHo ydeHue O NMPUMEHEHHH MPUH-
[IUI1a TOJIb3bl B paMax IOPUANYECKOHN NeATENTbHOCTH C TeM, YTOOBI yTBEpPXKIaTh, YTO
WM. benram He OblL1 NEPBBIM MPABOBLIM YTHIUTAPHUCTOM, HEOOXOIUMO HMPOBECTU 00-
CTOSITENIbHBIN aHAIN3 «I0OEHTAMOBCKUX» IIPABOBBIX YUCHHMH, OCHOBBIBAIOIIMXCS HA
HPUHIUIIE TOMIb3bI.

[MpuHIUN Moab361 B NPaBOBOi MbIc/IH /{peBHero mupa

Hcnonb3oBaHue MpUHIUIIA TOIB3bI, €T0 MpU3HAHUE KakK (pakTopa, KOTOPHIM
HE0OXOIMMO PYyKOBOJICTBOBATHCS MPH MPUHSATUU PEIICHHUI, B TOM YHCIIE B TIOJIUTH-
K€ M IOPUINYECKON JAeSTEIHHOCTH, UMEII0 MECTO 3a/I0JIT0 J0 KJIIACCHYECKOTO YTHITHU-
Tapu3Ma.

N3BecTHBIN ApeBHEMHINWCKUN AMSTHUK MPAaBOBOW MBICITH «ApTXaliacTpa
OOMIETIPUHATO C CAHCKPHTA NMEPEBOAUTH KaK «HAyKa MOIUTUKKY. OJHAKO OyKBalb-
HBIM TEPEBOJIOM €0 Ha3BAHUS SIBIISIETCS «HAYKa O BBITOJIE» MM «PYKOBOJCTBO K J0-
cTkeHuro monesnoro» (Kosambi, 1977:141). Aprxaractpa 1acT peKOMEHIAINH 110
OCYIIECTBJICHUIO MOJUTUKU HA OCHOBE CBETCKUX Haudaj. PykoBoACTBOBaThCS HEOOXO-
MO He 00XKbUM IPOMBICIIOM, a IIPAKTUYEeCKOM noib30i. Ha 3ToM, B ToM uucie, oc-
HOBBIBAETCS IOPUAMYECKAsl CHJIa MPABOBBIX HOpM. Omupasch Ha MPUHIMUIIEI 1IETIECO-
00pa3HOCTH M TPAKTHYECKOW TONB3BI, NMPEINOYTEHUE OTAACTCS CBETCKHM 3aKOHAM
(Txapme, yCTaHOBJICHHOW IAPCKUM YKa30M) Iepe] pPelIurHo3HbIMU HOpMaMmu. boiee
toro, KayTuies, aBTop ApTxamacrtpsl, JaeT NpsMOE yKa3aHUE NpU YIPABICHUHU IOCy-
JTApCTBOM OCHOBBIBAThCSl HA IOJIb3€, MOCKOJIBKY CUHUTAET, YTO «TJIaBHOE — IOJIb3a,

100 3aK0H U JTI0O00BL OCHOBAHBI HA HOJ'ILSC))S.

5 Kautilya Arthashastra, Book I, Chapter 7, Paragraph 4.
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ITo Tekcty AprxamacTpbl Tak WIM MHa4e MPOCIEKUBAETCS HEOOXOAUMOCTh
IPUHUMATh PELICHUs, B TOM YUCIIE BIEKYIINE IOPUIHMUECKUE MTOCIIEICTBHS, UCXOIS U3
IPUHIMIA 110J1b3bI. Tak, B OTHOIEHUH JIMYHOCTU MYJPOro Laps OTMEYaroTCs BIacT-
HbIe YTHIMTapHble (YHKIMHU ero JesrenbHOcTd. [Ipw 3TOM Ha OCHOBE NMpHHIMIA
MOJIB3BI JIETIAeTCsl CIEAYIOMHNN BbIBO/: «CUacThe Haps B CYACThE MOAJAHHBIX, B MOJIb-
3€ TOJIAHHBIX — €ro mousb3a. [lonp3a i naps — He TO, YTO eMy NPHITHO, HO YTO
TIPHATHO TIOAAHHBIM — B TOM T0NIb3a mapio»®. JIas Toro, uTo6bl 0OecrneunTh cua-
cThe (IOJB3Y), Laph JOJDKEH HE JOIYCKaTh HApYIICHHE 3aKOHA, UM U3/IaHHOTO. Takum
0o0pa3oM, coriacHO ApTXallacTpe OCYLIECTBIEHUE TOCYAAPCTBEHHOIO YIPaBJIEHUS
JIOJDKHO CTPOUTBCS HAa CTPOrOM COOJIIOIEHUM 3aKOHOB, HO 3TU 3aKOHBI, B CBOIO O4Ye-
pellb, JOJKHBI UCXOANUTh U3 HEOOXOAMMOCTHU YBEJIMYEHUS OOIIel MOJIE3HOCTH U CYa-
CTbsI JUIs HApoJa.

He tonbko Aprxamactpa B JlpeBHedl MHOMKM OCHOBBIBACTCS HA NPUHLUIE
nosb3bl. [locnenoBarenu mkon bpuxacnaru n Yapsaku (JIokasta) yunnu, 4yTo Mmyn-
POCTh COCTOMT B TOM, YTOOBI CTPEMHUTHCS K YAOBOJBCTBHUSAM, KOTOpPBIE IOCTYITHBI,
U 110 Mepe BO3MOXHOCTH u30erath cTpajanus. B «Mumamca-cytpax» (Sandal, 1999:1—
4) 6nara onpeaeNsroTCA Kak TO, YTO MPUHOCUT CYACTHE, a MIO3TOMY KPUTEPHEM IICH-
HOCTH BBICTYIAET TO, YTO MPUBOJUT K YAOBJIETBOPEHHIO MMOTPEOHOCTEH, TO €CTh NpH-
HOCHUT IOJIE3HOCTh U (WJIM) NPUBOAUT K noityuyeHutro ynosoibcTBuil. H.A. Hukama
(1967:55-56) oTmevaeT, 4TO B OTACIBHBIX HANPABICHHUAX MHAUNHCKUX YUYCHUH IMPO-
ABIISIETCA, YTO BCE BEILM MMEIOT LIEHHOCTh, MIOCKOJIbKY OHM HENOCPEACTBEHHO COOT-
HOCSITCSI C CO3HATENIbHBIM Y0BIETBOPECHUEM.

VYuuTeiBas BBIIIEH3JIOKEHHOE, I0JIaraeM, YTo OOpalleHue K MPUHIMITY I10-
JIE3HOCTU B UCTOPHH IIPaBOBBIX YYEHHHW MMEIO MeCTO yxke B JlpesHen Munuu. Ymo-
MSIHYTbI€ MHIMHCKHE YYEHHUS 10 CBOEMY COJEPKaHHMIO OJNM3KH K KJIACCHYECKOMY
YTUIMTAPU3MY, B YaCTHOCTH, OHH OCHOBBIBAIOTCSI HA HEOOXOAWMOCTH TOCTHXKEHUS
CYaCThs, YOBOJIBCTBUI MM MOJIE3HOCTH. Tak, Hccaen0BaTellb HHANKCKON aKCHOJI0-
ruu LIL.H. T'ynra (1978:7) B « MHauiickoM TMOHSTHH [EHHOCTH» OTMEUYaeT, YTO TOJ
LIEHHOCTBIO IOHUMAETCsl B TOM YHCJI€ TI0JIE€3HOCTb, U U3 3TOTO UCXOMSAT €BpOIEHCKHe
CyOBEKTUBUCTCKHE KOHLEMIMHU, ONPENENAIOIe [IEHHOCTU Yepe3 MCUXO0JIOTHYecKoe
COCTOSIHUE MHAMBHUIYyMa (B TOM 4HCIIe YTUIUTApU3M), TO ecTh KoHuenuuu U. ben-
tama, JIx.Ct. Muns, I'. Cumxsuka u I'. Criencepa.

Takum oOpa3om, B mpaBoBbIX yueHHMsX JlpeBHeill Muaum wucnonbzoBaiics
IIPUHLIMII TT0JIB3BI B KAYECTBE KPUTEPHS OLIEHKH HOPUINYECKH 3HAYMMBIX JCHCTBUU.
Bmecre ¢ Tem Apxamactpa B Ka4eCTBE MOPAJIBHOTO OPUEHTHPA UCIONb3YET HE TOJIb-
KO TIOJIE3HOCTh, HO TaKKe JII000BH M, 4TO 00Jiee BAXKHO B PaMKax MPaBOBBIX JOKTPHH,
cam 3aKoH’. [IpaBoBbIe HOPMBI HE BCETJa OCHOBBIBAIOTCS HA TPHHITUIE TIONE3HOCTHL.
3aKOH M MPHUHLHUI MOJE3HOCTH CKOPEE BBICTYIAIOT B KAYECTBE OTHOCHUTEIBHO CaMo-
CTOSITENIbHBIX MOPAJIbHBIX OPUEHTHPOB, XOTSI HE UCKIJIIOYAETCS BO3MOXKHOCTb 3aKOHA

6 Kautilya Arthashastra, Book I, Chapter 19, Paragraph 13.
7 Kautilya Arthashastra, Book |1, Chapter 7, Paragraph 3.
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B OIIpEJICJIEHHBIX CUTyallUsIX OCHOBBIBAThCS Ha Mob3e. Kpome Toro, npaBoBast MbIC/Ib
Hperneii Mumuu He wuMeeT Ienbio obecreueHrne HaWOOJBINEro CYacThsl JIS
HauOombilero uucia Jojge. C ydyeroM S3TOro He MpeACTaBIseTCS BO3MOXHBIM
YTBEp)KIaTh O MOSBICHWU MPaBOBOrO yruiurapusma B [IpeBueit Unmun. Kaymunvs
He Obl1l nepevim npasosvim ymuaumapucmom. OJHAKO ONpEIETIeHHbIE Hadanaa Hc-
MOJIb30BAHUS MPUHIIMIIA MOJB3BI, B TOM YHCJIE B MPaBOBOIl cdepe, ObUIM 3aTI0KEHBI
y>Ke Toraa.

YTunurapusm Kak MHIMBUIAYAIMCTUYECKAs U 3a4acTyIO STOMCTHYECKAas KOH-
LENLHUs, C IEPBOro B3IJIsLA, HE OYEHb COOTHOCUTCS ¢ TAKUMM TPAAULIMOHHBIMU IS
KHTalickol (miocopuu LIEHHOCTSMU, KaK CTpEMJIEHUE K JOOpOJeTeNH, T'YMaHHOCTb
(X9HB, 1), KOHLENIKEH OJIarOpoIHOTO My’Ka, CTaBSIIEro WHTEPEChl 00LIeCTBa Mpe-
BBIIIIE CBOMX, U Apyrumu. Bmecte ¢ tem HO. @sHr yrBepxknaer, uro Mo-13bl ObLI
YTUIMTAPUCTOM, ITPOTHBOIOCTABIISAS TIPH 3TOM €ro yueHHe «puinocopuu 1o0poaere-
am» — KoHQYyUHaHCTBY. Ecinu «xoH(yLuaHIbl cTapaquch ObITh MpaBEAHbIMH, HE 3a-
JYMBIBAsACh O TOM, IPUHECET JIM 3TO MPHUOBbLIL (PE3yJbTaT); CTApaIMCh HEYKOCHU-
TEJIBHO COOJIIOAATh MPUHIUIBI, BHE 3aBUCUMOCTH OT TOT0, OKYNAEeTCs JIU 3TO C MaTe-
pHATIBHON CTOPOHBI, TO B MOMCTCKOM IIKOJIE 0CO00€ BHHMAaHHUE YJENSIOCh «IIPU-
ObLTBHOCTHY U «IocTImXReHusiM» (Feng, 1952, 1:84).

L1. JIu, ananu3upys OTHOLICHHE K JIOOBH B MOM3ME, TAaK)KE OTMEYAET yTHUIIH-
TapHble OCHOBaHMA (prunocoduu Mo-113b1: «B yuernnn Mo-11351 “11000Bb” UMEET CBOU
YCIIOBHS U B JAEHCTBUTEIBHOCTH OCHOBBIBACTCS HAa MaTepUaNbHON monezHocTd. OHa
HE 3WXKIEeTcS Ha JNOoOpOXKenaTelnbHOCTH, a O0YyCIaBIMBAETCS JOKTPHHOM B3aUMHOMN
BBITOJIbI. JleiicTBOBaTh COOOpAa3HO MPUHLIMIAM BHITOJbI (TIPaBEIHOCTH) U MPHOBLIH
SBJIIETCS. MOPAJIbHBIM IMPAaBWJIOM M KpUTEpUEM BBIOOpa JJIsi MENKHUX KPECThSIHCKHX
xo3stiictBy (LI, 1986:58-59).

Taxkum oOpa3oM, Mo-113bl U €ro Mocie0BaTeNN CUUTAIOT, YTO MPABEAHOCTh
WA MOpaJlb CBSI3aHbI C MaTepHAIbHOI BHITOA0M. JlaHHBIN B3I HA MOpabHYyIO (u-
nocoduo Mo-113b6l NO-NIPEKHEMY JOMHHUPYET U MOMYJISIPEH B HAYYHBIX MCCIEI0Ba-
HusX. B.A. PyOun npsimo ykassiBaeT, 9T0 «MO-113bI HCXOIMII U3 TOTO, YTO YEIIOBEK
03a004€H TOJIBKO TE€M, YTOOBI IOCTAaBUTH C€0€ yIOBOIBCTBUE U N30€KATh CTPATAHU»
(Rubin, 1999:28-30), TeM caMbiM (haKTHUECKH MPHUPABHHUBAS €r0 K YTHIUTAPU3MY.
[Tox Bmusiauem 1O. ®@anra u 1. JIu yuenrne Mo-113b1 ObUTO, KaK 1ojiaracM, OIMO0YHO
OTHECEHO OT/EIbHBIMU UCCIEAOBATEISIMUA K YTHIUTAPU3MY.

CrpeMiieHHe K HOJTYYEHUIO BBITOJbI WIN IOJIE3HOCTU COINIACHO uuaesM Mo-
1136l CKOpEE SIBJIIETCSI HE CIIEACTBUEM YIOBJIETBOPEHHUs KEIaHUM, a crocoOOM J0-
CTHKEHMs O0LIero OJara ImyTeM OCYILECTBIEHHs OJaroaeTenei B OTHOLIEHUU TPETh-
ux jui (0e3 MepCOHANBHBIX MpeArnodTeHuil). J(oCTIKeHue MOJIe3HOTO pe3ysibTaTta
JIOJKHO OBITH HAmNpaBlieHO Ha obecrieyeHue Oiara Bcero oOmiectBa. Ha aTomM HeoO-
XOZMIMO OCHOBBIBAaTh TOCYAApPCTBEHHYIO MOJIMTHKY U OOecreuuBaroliee ee peannsa-
IIUIO TIPaBOBOE peryaupoBaHue. Tak, B IeNAX yBETUUEHHs Oiara Bcero oOIIecTBa
rOCyJIapCTBO B JIMIIE €r0 YIOJTHOMOYEHHBIX OPTaHOB, BEIHOCS 0011e00s3aTeIbHbIEC BE-
JIEHUs, MOXKET BO3JCHCTBOBATh HA KaX/I0Tr0 OTAEIbHOTO MHIMBHU/IA HAarpaJaMH 1 HaKa-
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3aHUSIMH, TIPEceKasi TEM CaMbIM OOIIECTBEHHO OMAaCHOE U OOIIECTBEHHO BPEIHOE MO-
BEJICHHE M TOOIIPSS KeJlaTelbHbIe IS JOCTH)KCHHUS YKAa3aHHOW WENUu JesHUs.
B otnuuue ot noxtpunsl . bentama monuzm ne ymurumaper, AMEHHO TIOTOMY UYTO
OH, KaK ¥ OCTAJIbHBIC HANPABJICHHUS KUTAHCKOHN (prumocoduu, HEe SABISICTCS HHIUBUIY-
anucTrdeckor KoHmenmued. OH He TeIOHUCTUYCH. BaXXHOCTh pe3ysbTaToB, MOJE3-
HBIX I TOCYapCTBA, TIEPEBEIINBACT BAXKHOCTh HHIUBUIYaIbHON MOJIE3HOCTH H T10-
TOMY €r0 CKOpPEEe MOYKHO OTHECTH K FOCYJapCTBEHHOMY KOHCEKBEHLMAIU3MY, HO HE
K [IPaBOBOMY YTHJIUTApU3MY.

VYrunurapusm U. benrama nucxoauT u3 HEOOXOIMMOCTH YBEIMUEHUS KOJIUYe-
CTBa YJIOBOJILCTBUI M YMEHBILEHHUS KOJIMYECTBA CTPAJlaHUM B LEJIAX MaKCUMHU3ALUU
nosie3Hoctu. B JlpeBHeit I'peinn 00 yJOBOIBCTBHM KaK BBICIIEM OJiare paccyxaain
nocokpatuku Jlemokput u EBnoxc Kuunckuii. [lepBasi reqoHucTiudeckas mkosia Obi-
na ocHoBaHa yueHMKOM Cokpata ApuctunnoMm KupeHCkuM, yTBEp:KIaBLIMM, 4TO
HACJIXKICHHE SBIISIETCS BBICIITUM OJIarOM U €IMHCTBEHHOW IIEJIbI0 B KU3HU YEIIOBEKA.
VYka3zanHble aHTHYHBIC (PUITOCO(DBI TPOBO3TIAMIAIA IEHHOCTH, aHAJIOTHYHBIC YTHIIN-
Tapu3My, B Ka4eCTBE OCHOBOIOJIATAFOIIINX.

[To leMOKpUTY TOCYJapCTBO CYHIECTBYET BO MMs 00miero Onara U crpaBes-
auBoCcTH. [lyOnmuuHbBIE HMHTEpECHl NPEBATUPYIOT HAJ YaCTHBIMU, U JICATEILHOCTh
rpakJAaH JOJDKHA ObITh HampaBlieHa Ha COBEPLICHCTBOBAHUE OOLIECTBEHHOI'O
ycTpoiictBa. Llenbio 3akoHa siBhsieTcst obecriedeHne 0JarocoCTOsTHUS, HO YTOOBI ee
JIOCTUTHYTh, TpeOyeTCsl MOAUYMHEHNE 3aKOHY. 3aKOHbI COOCTBEHHO HEOOXOIUMBI ISt
rpaxk/JaH MoJiuca ¢ TeM, YTOObl 00y3/1aTh MPUCYIIME UM STOU3M, 3aBHCTb, Pa3AoOpHI,
B3aMMHOE MPUYMHEHUE BPElla, KOTOPbIE, B CBOIO OYEPEb, MPOUCXOIAT OT TOTO, YTO
JOH, TI0 JIeMOKpPHTY, «KETaloT TOCTIKEHUS JIMYHOTO CYACThS U TIOTyYeHUS JINIHON
Beirogey (Vitz, 1979:145). JlanHble CTpeMJIeHUs, HampaBJICHHbIE BO Bpea oOIie-
CTBEHHBIM WHTEpECaM, BBI3BAHBI YEIOBEUECKOW MPHUPOIOi, KOTOpask HCXOIUT U3 MO-
TUBA K YJIy4YIIEHUIO COOCTBEHHOTO MOJIOKEHHS, HE BCETAa MPH 3TOM YUUTHIBAsI HHTE-
PECHI TPETHUX JIMIL.

C uenbro HUBEJIMPOBAHUS HETaTUBHBIX MOCJIEICTBUN MOJYUHEHUS YeoBeye-
CKOM IPUPOJIE «3aKOH XOUET XOPOLIO YCTPOUTD JKU3Hb JIFOJEH [...] 3aKOH OOHapyKu-
BaeT CBOE OJIarOTBOpHOE CUCTBHE JIHIIb TeM, KTO eMmy moBuHyetcs» (Malakhov
(ed.), 2003:84). Takum 0Opa3oM, sl TOCTIKSHHUS 001Iero 6ara HeoOX0AUMO TIOBH-
HOBaThcs 3akoHy. [lo JleMOKpuTy OTHenbHBbIE WHIWBUIYYMBI, €CIH WX JEHCTBUS
HaIpaBJIeHbl HA TIOJTy4YEeHUE YAOBOJIBCTBHI /UIs ceOs, BO Bpe 0OIIECTBY, BO Bpel J0-
CTIDKEHHA o01ero 6sara u (MiIM) ecii OHM CBOMMHM JIEHCTBHSIMU BBI3BIBAIOT CTpaja-
HUS IPYTUX JIOJIEH, JOJDKHBI OBITh HaKa3aHbl MO 3aKOHY: «KaK HAMHMCaHbl 3aKOHBI
NPOTHB BPaXIEOHBIX [4ETOBEKY]| )KMBOTHBIX M TaOB, TaK, TyMaeTcs MHE, IOJDKHO
MOCTYTIATh U C JIOABMU. [...] 3aKOHBI HE MEIIaIH Obl KaXIOMY XHTb, KaK €My yroJ-
HO, ecyiu Obl oiuH He Bpeawi apyromy» (Malakhov (ed.), 2003:84-85).

B uenom B3rnsaael JleMokpuTa Ha MpecTyIuieHue U HaKa3aHue ONMUparoTcs Ha
€ro IpeJCTABIICHUS O 3aKOHE KaK MPUHYIUTEIILHOM CPEICTBE, HAIIPaBICHHOM IIPOTUB
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TeX, KTO B CHJIy CBOMX HPABCTBEHHBIX M YMCTBEHHBIX TOPOKOB JOOPOBOJILHO HE MO-
OyXKnaeTcst K JoOpoJieTeIN «BHYTPEHHUM BJICUCHHEM M CJIOBECHBIM YOSKICHUEM).

K ananozuunomy 61600y npuxooum xnaccuveckuti ymuaumapusm. Hakazanue
3a COBEpIICHHE MPABOHAPYIICHHUS MPUBOIUT K CTPAIaHUIO TIPABOHAPYIIUTENS, a TI0-
TOMY YMEHBIIIAET €T0 TMOJIE3HOCTh, HO SIBISIETCS HEOOXOAMMBIM, YTOOBI MPEIOTBpPA-
TUTH erie OOJIbINE CTpagaHus (BCIEACTBHE MPECEUCHUsT COBEPIICHHS TIpaBOHApYIIIe-
HUM B nanpHeimem). C yueToM Bo33peHui JleMokpuTa TaHHBIA yTHIUTAPUCTCKUAN BbI-
BOJI HE SIBJIAETCS HOBBIM. [IpaBoBbie B3rsiab! JleMOKpHTA ¢ TOYKH 3pEHUS IyOIMIHON
OLIEHKU MOCJHEICTBHI COBEPIIECHUS IOPUIUUECKH 3HAUMMBIX JEHCTBUI CXOXKH C Kiac-
CHUYECKUM YyTWIMTapu3MoM. SBisercss Omuskum k uaesm WM. benrama oOparienue
B (hunocouu npasa JleMOKpHUTa K CTPEMIIEHHUIO K CHACThIO M OJIArOCOCTOSIHUIO B Kaue-
CTBE MOTHMBOB TOBeJeHUSA Jrojiel. Bmecte ¢ Tem JleMokput He mpoBo3riaman Quio-
co(uro MONE3HOCTH KaK OPHEHTHP TOCYIAAPCTBEHHOTO YIpaBlieHUs (HEOOXOIUMOCTh
JOCTHXKEHUsI o01ero Oiara, o HaleMy MHEHHIO, He 03Ha4YaeT, YTO LEJIBIO JIF000Tro 3a-
KOHA JIOJDKHO OBITh 0OecrieueHre HanOOBIIIEro cuacThsl sl HAanOOJIBIIEro Yucia JIko-
neit). Kpome Toro, momdepkuBaer, uro yueHue JleMokpuTta He ObUTO CTONb yTHIIHTAp-
HBIM, TO, YTO OH OTMeYaJl HEOOXOAUMOCTh TPHICP)KUBATHCS YyBCTBA MEpHI (a HE MakK-
CHMHU3UPOBATH YIOBOJILCTBUS KaK B YTHIIUTAPHU3ME): «IIPEKpacHas BO BCEM CEpEHHA!
MHE He HPaBUTCS HU M300MIMe, HU HEJJOCTATOK |[...] OJaroe cocTosiHue dyXa BO3HUKA-
eT Onarojapsi yMepeHHOCTH B HacnaxaeHusx» (lvanova, 2009:12). Takum oOpazom,
10J1araeM, uto /Jemoxpum ne Oblll nepebiM NPABOGLIM YMULUMAPUCTIOM.

Wpnen 3TMYecKkoro yrwimrapuzMa BO3MOXKHO HaiTu B auanorax Cokxpara. Ha
9TO YKa3bIBACTCS PA3IMYHBIME HCCIeA0oBaTesiMU, B yactHoctH P. Xoranom (Hogan,
1978:118-131) u V. I'atpu (Guthrie, 1971:143—-144). B npotuBosec s3romy 1.1O. Ko3z-
auxuH ¥ E.B. Tumommna (Kozlikhin, Timoshina 2016:9-16) npunepxuBaroTcs
TOYKHU 3PCHHS O TOM, 4TO, BO3MOXHO, KceHohoHTOM OBUT TIpeyBeNnyYeH yTHINTA-
pusm Cokpara.

Cornacno BocmomuHaHusIM KceHopoHTa HE00XOAWMOCTh CaMOCO3HAHWMS,
OILICHKM CBOMX CIIOCOOHOCTEH M BO3MOKHOCTeH COKpar CBSI3bIBA€T C MOJE3HOCTHIO:
«KTO 3HAeT ceOs, TOT 3HAET, YTO JJISL HETO MOJE3HO [...]. 3aHUMAasACh TEM, YTO 3HAET,
OH yJIOBJIETBOPSIET CBOW HYX/IbI U jkuBeT cuactiauBo» (Bruell, (ed.), 1994:120). Ipu-
MEHEHHE TMPHUHIMIA MOJE3HOCTH BCTpeuyaeTcss U B MpaBoBbIX upaesx Cokparta. Tak,
B «l'ocynapctse» Ilnarona usnaraercs yrunutapuctckuil oteeT Cokpara Ha BOIIPOC
0 TOM, YTO TaKOE CIPABEIUIMBOCTH: «CIIPABEIITMBOCTD €CTh HeuTo mnpurogaoe» (Plato,
1991:16). [IpuHuMas BO BHUMaHHUE, YTO B IJIATOHOBCKOM «MeHoHe» CoKpaT CTaBHUT
3HAK PAaBEHCTBA MEXIy IOJIE3HBIM M OJaruM, OTMEYaeM, YTO TOCyIapCTBEHHOE
ynpasienue mo CokpaTy JO0IDKHO OCYHIECTBISATHCSA C YYETOM LieJenoaraHusi Ha J10-
CTIDKEHHE JOOPOJIETENH AJIsl BCETO HApOoa «XOPOIIUMH JIOIbMIY.

Ha sToM Takke ocHoBBIBaeTcss HeoOxoaumocTs o CokpaTy cieloBaHus 3a-
KOHY MoJjKca 1 000CHOBaHME HEPaBHOMPABUS MOJIKCA U TpakIaHUHA. Tak, ecau mpa-
BAT 3HAIOIIKE, TO TAKOE MPABICHUE UCXOIUT U3 HEOOXOIMMOCTH JAOCTHKEHUS J0Opo-
netenu, obmiero 6mara. Cormacuo muenuto B.C. Hepcecsana (1996:82), ynpasienue
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JieJlaMH [I0JIMca Ha OCHOBE 3HAHUS OKasbIBaeTcs 1o oueHke CokpaTa eIMHCTBEHHBIM
HAJEKHBIM MyTeM K BceoOmeMy Onary. [IpaBoBbie KOHIIENIIMU KJIACCUYECKOTO U CO-
BPEMEHHOT'0 YTHJIUTapU3Ma aHAJOTUYHBIM 00Pa30M UCXOSAT U3 HEOOXOIMMOCTH MPH
OCYILECTBJICHUH TOCYJAapPCTBEHHOTO YIPABICHUS IOCTIDKEHHsS oOmiero Omara wiu
MaKCHUMM3aLlUU COBOKYITHON OOIIECTBEHHOM MOJIE3HOCTH, ITPHU 3TOM 0COOYIO POJIb, IO
CyTH, TaK ke Kak U B yueHnn CokpaTa, UTparoT 3HAHUS WIM MUHUMHU3AINAS aCHMMET-
PHH ¥ MHOM HETIOJIHOTHI HH(OPMAIIUU TIPU IPHHATUH PEILICHHUH.

OTmeyast HEKOTOPbIE YePThl ITHYECKOTO YTUIMTApU3Ma B MPABOBOM YUYCHHU
Cokpara Henb3st He cornacuthes ¢ W10, Kosnuxunaeim u E.B. TumomuHoit B yactu
TOT0, UTO CKOpEe JIaHHbIe YepThl 00ycaoBIeHbl nHTepIpeTanueil Kcenodonra, Hexe-
JIM 4eM JIeHCTBUTENbHBIM yTHiInTapu3mMoM Cokpata. Eciu 661 CokpaT npuaepxuBa-
Csl TO3UIMH TUYECKOTO YTHIIMTapH3Ma, mpunucsiBaeMoii emy Kcenodonrom, To emy
OBl ClIeZIOBAJIO MPHUCTIOCOOUTHCS K OINpeAeTeHHbIM oOcToATenbcTBaM. [1o MeHbieit
Mepe, oH m30exan Obl BO3OYKIEHHUS MPOTUB celsi cygeOHOro mporiecca, He TOBOPS
y>K€ 0 TOM, 9TO €cITi ObI TaKOU MpoIecc 1 ObLT OBl BO30YXICH, TO OH yOeper Obl ceOst
OT «HECUACThs» — OT BEIHECEHUS €My CMEPTHOTO TIPUTOBOPA.

Cokpar B CBOEH esATeNTbHOCTH MEHEE BCEro MCXOIMI M3 COOOpaKeHUi coo-
CTBEHHOM BBITOJIBI U TIOJIB3bI, HE CUUTAJICS HU C KAaKUMH OOCTOSTEIICTBAMU U, BEPs
B MIPaBOTY CBOETO JIeJa, CO3HATENILHO O0peKall ce0sl Ha «HeCYacTbey», HE 1N Ha KOM-
IIPOMHCC CO CBOEM COBECTBIO U yOEXKIEHUSAMHU BO BpeMs CyJeOHOro Ipolecca U He
MBITAJICS UCIIOJIB30BaTh BOZMOKHOCTh OErcTBa M3 TIOPHMBI NIOCJIE BHIHECEHUS IPUTO-
Bopa. Takum obpasom, Cokpam He Obll yMUIUMApUCmoM.

Apucrorens u [11aTOH CTOAT Yy HCTOKOB MHOTHX OOIIECTBEHHBIX Hayk. [ocy-
JTAPCTBEHHO-TIPABOBBIE B3TIIAIBI APHUCTOTENS M3JI0KEHBI B OCHOBHOM B €TI0 TPaKTaTe
«ITonutuka» (1893:145-146), rae aBTOp OTMEYAET, YTO Il IPUOOPETEHHS CHACTHS
HEOOXOJIMMO CJIeI0BaTh A00OpoaeTensiM. JJoCTIKEHHIO 3TOH ke LeNu CocOoOCTBYeT
rocyaapcTBo. Tak, COrflacCHO ApPHCTOTENIO TOCYAapCTBO €CTh «Macca [...| rpaxkiaH
[...] xoTopas moBneeT cede A yOBIETBOPEHUS BCEM IMOTPEOHOCTSM CBOCH KU3HI»
(Aristotel, 1893:97). ®unocod npuzHaeT, 4TO K TaKUM MOTPEOHOCTSIM B TOM YHUCIE
OTHOCSITCSI MaTepUalibHble TOTPEOHOCTH, a TaKKe HEOOXOAMMOCTb 3alUThI JIIOAEH OT
B3aMMHOM HECTPaBEUIMBOCTH, HO B TO e BPEMs OCHOBHOM MOTHB «COCTOUT HE MpO-
CTO B TOM, YTOOBI )KHUTh, @ TOpa30 Ooyee B TOM, YTOOBI JKUTh CYACTIIMBOY, & TIOTOMY
«I1eJTb TOCYIapCTBA €CTh cuacThe sxu3Hm» (Aristotel, 1893:97).

[InaTtoH Takke OTMEYaeT, YTO MPUYMHON MOSBICHUS TOCYIapCTBa SIBISETCS
HEOO0XOUMOCTh B yJIOBJIETBOPEHHUHU MOTPEOHOCTEN MIOei. DTa uies JOKHUTCA B OC-
HOBY OIIpEJIeICHNUs TOCYJapCTBA: «HCIIBITHIBAsI HY Ky BO MHOTOM, MHOTHE JIFOIH CO-
OuparoTcs BOEIUHO, YTOOBI OOMTATh COOOIA M OKa3bIBATh JIPYT APYTY MOMOIIb: Ta-
KOE€ COBMECTHOE IIOCENICHHE W TOJydaeT y Hac Has3BaHue rocynapctsa» (Plato,
1991:46). Cornacuo IlnaToHy, rocyaapCTBEHHO-IPABOBbIE MPOLECCHl CBSA3aHBI C
HEO0OXOIMMOCTBIO TOCTHKEHUs ToJie3Horo. [Ipu 3ToM mpaBo AOMKHO OBITH HaIpaBs-
JICHO Ha TO, YTOOBI, IO BO3MOKHOCTH, yIOBJIETBOPUTH MOTpeOHOCTH Hapoaa. Takum
o0pa3om, 000CHOBBIBACTCSI MpUOpHTET 00IIero Oiara Hax vactaeiM (Plato, 1991:198).
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B nmanpueiimem WM. bentam B cBoeli MopaibHOW apu(MeTHKE BBIBEACT (GOpMYITy
0 HEOOXOAMMOCTHU JOCTHKEHHUS HAauOOJIBIIET0 CYACThS /ISl HAMBO3MOXKHO OOJIBIIETO
yucina moaei (a 1o U. benrama eme u ®@. Xaruecon) Benen 3a [lnaronom dakruye-
CKH OTIPEJICIINB TPUOPUTET CUACThS OOJBITMHCTBA HAJl CYACTHEM OTACITHHBIX WHJIH-
BHyYMOB, 3QJI0KHB HAYaj0 HEpa3pemmrMOoil OJHO3HAYHBIM 00pa3oM MpPOOIEeMbI
STUKU U Qritocodun, a Ha OTAEITBHBIX dTarax pa3BUTHS U MPaBa O TOM JOMYCTHUMO
JIM T0KEPTBOBATh CYACTHEM WJIM MOJE3HOCTHbIO OAHOI0 MHAMBHAYyYMa pajau Cylie-
CTBEHHOTO YBEJIMYEHHUS TOJIE3HOCTH JAPYroro Wiu OoibpmuHCTBa? JlOmMycTHMO JH
U3bATHE COOCTBEHHOCTH y MaTEepUAIbHOIO 0OECIEUEHHOro JIMLA U ee mepepacipe-
JIeJIeHHe B MHTepecax HauMeHee 00ecleueHHbIX (C yueToM 3aKoHa yObIBaroulei npe-
JenbHOM moJe3HocTH)? JIomycTUMO JIM COBEpIICHUE NMPECTYIICHUN UM HHBIX Ipa-
BOHAPYIICHUI B YCJIOBHSIX HEOOXOIUMOCTH WJIM «IOJ JIEHCTBUEM CTPACTH», €CIU
JIMIIO, COBEPIIAONIEE 3aMpPELICHHOE 3aKOHOM JEsHHE, O00ECleYUT pPaBHOLIEHHYIO
(v OOJBIIYIO) KOMIIEHCAIMIO CTpajaHuil moctpanaBummx? Ilepedncnennsie aei-
CTBUS COTJIACHO YTWJIMTAPU3My JOJDKHBI TMPUBECTH K YBEIMYECHHUIO COBOKYITHOTO
CYacThs, HO HE BCerJa Takue JCHCTBUS WM MHBIE COOBITHS COOTBETCTBYIOT 0OIIIe-
IIPaBOBBIM NPHUHIMIIAM PABEHCTBA W CIPABEIIMBOCTHU. be3ycioBHO, UMEHHO MO-
panpHas apudmernka M. benrama u mocneayromme uaeH yTUIMTAPUCTOB MO 3TOM
MpPUYMHE KPUTUKOBAIMCH UCCIEI0BATEISIMU, OCOOEHHO B YAaCTH arperupoBaHus Mo-
JIC3HOCTH PA3UYHBIX MHIMBUIYYMOB C MOCIEAYIOUIMM OOOCHOBAaHHWEM HEOOXOIu-
MOCTH TPHUHATHS PEUIeHHH, NepepacnupeesilouX MOJIe3HOCTh, HO Haydaja 3TUX
uzeit Obltn 3amokeHsl yxe [ImaTonom.

ITpoBeneHHbIN aHAIN3 PABOBOM MBICIH [[peBHEr0 MHpa NPUBOIAUT K BBIBOILY
0 TOM, YTO OTHEJbHBIC MAeH 00 WCIOJIH30BAaHUM NPHUHIIHMIIA IMOJIE3HOCTH B paMKax
IOPUIMYECKON JeSTETLHOCTA XOTh U OJM3KH K KJIACCHYECKOMY TIPaBOBOMY YTHIIHTA-
pu3My, HO He ObuTH pa3pabOTaHbl B JOCTATOYHOW CTENCHH, MO3BOJISIOIICH yTBEp-
JKIATh O MOSIBJIEHUY MPABOBOIO YTUIMTApU3Ma yXke Torja. B To jxe Bpemsi COBOKYTI-
HOCTh WJEH pasnuuHbIX (HUIocooB MpaBa JenaeT BO3MOXKHBIM BBIBOJI O TOM, YTO
MHOTHE BOMPOCHI, 31000/IHEBHbIE AJIs yTHIUTapU3Ma, Obln paccMoTpeHbl. Ha Hammn
B3IJIS1/I, IPAaBOBOM yTuiauTapu3M B JI[peBHEM MHpe HE MOSIBUICS BBUIY OTCYTCTBHS
CUCTeMAaTU3HPOBAaHHON MPABOBOM MBICIH, BOOpaBIIeil B ceOsl uaeu MmpeaiiecTBeHHU-
KOB M CO3/[aBIIel Ha WX OCHOBE €IMHYIO M HEMPOTHUBOPEUYHMBYIO TeOpHio. B To ke
Bpems, B yactHoct, M.B. MuxaiinoBckuii B Ouepkax ¢umocodun mpaBa MUIIET:
«paccMaTpUBAaEMOE HAIPABJICHHUE ITHKU [YTWIMTAPU3M — HpUM. a6mopal O4YEHb
CTapo: OHO CYIIECTBOBAJIO €IIe B TpeuecKor Guimocopuu, u Aake eCTh MHEHHS, YTO
Apucrorens 0but yruutapuctom» (Mikhailovskii, 1914, 1:90). Bmecte ¢ Tem, mpu-
3HaBasi HEKOTOPYIO CXOXKeCTh HampasieHuid, .B. MuxailnoBckuil oTMe4daeT, cchlia-
Ach Ha cioBa camoro Apucrorens u3 [lonutuku, yTo nociaeaHni He ObLT CTOPOHHU-
KOM TOT'0, 4YTOOBI BO BCEX CUTYALUAX UCXOJUTH JIUIIb TOJBKO U3 MPUHLIUIIA TOJb3bI.

«AHTUYHas LMBUIM3aLUs, €€ MaTepuanbHas W JAyXOBHas KyJlbTypa, aHTHY-
HBII Cc1OCOO0 MPOM3BOJCTBA, CaMa aHTUYHAs MEHTAJIbHOCTh BCEI/la OKa3bIBAJIM THU-
TaHTCKOE BO3JCICTBHE HAa NE€HE3UC €BPONEHCKON KYJIbTYPBI B LIEJIOM, HA €€ CTaHOB-

HISTORY OF POLITICAL AND LEGAL STUDIES 463



Konocos U.B., Curanos K.E. Becmuux PY/{H. Cepua: FOpuouuecxue nayxu. 2020. T. 24. Ne 2. 438-471

nenue, Gpopmupoanue u passutue» (Sigalov, 2018:45). IIpencrasisiercsi, 4TO TaKoe
THTaHTCKOE BO3/CHCTBHE UMETIO MECTO U B YaCTH MCIIOJIb30BAHUS MPUHIUIA TIOIIB3bI
MPUMEHUTEIBHO K TOCYJapCTBEHHO-TIPABOBBIM SIBJICHUSIM. HekoTopble U3 paccMoT-
PEHHBIX yYeHHWH, Kak ObUT0 0OOCHOBAHO, NEHCTBUTENHLHO W OJM3KH MO CBOEMY CO-
JEP’KaHUIO K KJIIACCHYECKOMY TIPAaBOBOMY YTHIIMTApU3MY M OKa3ajd Ha HETO 3HAYH-
TenbHOE Bo3feicTBre. Ho B ocHOBHOM wmien MbiciuTenell [[peBHero mupa B 4acTu
UCTIOJIb30BaHMsI MPHHLUIA IOJIB3bl MPUMEHUTEIBHO K TOCYAapCTBEHHO-TIPABOBBIM
SBICHUSAM He OBLIM CHCTEMAaTH3UPOBAHBI, HOCWIM Pa3pO3HEHHBIA XapakTep M pac-
MPOCTPAHSIUCH TOJBKO Ha OTPaHUYEHHYIO cepy OOIIEeCTBEHHOU KU3HU. TaKkum 00-
Pazom, no >MuM NPUUUHAM HE NPeOCMABIAemCcs GO3MONACHLIM YMEepHCOams O 3a-
POdACOeHUU NPABO8020 ymuaumapusma 6 [peenem mupe.

HpI/lHIII/Il'l MOJb3bI B IIPABOBLIX YUYCHUAX HogBoro BPEMEHH

B HoBoe Bpemst uaest 0 HE0OX0IMMOCTH JOCTUKEHHS CYACThsI, 0OIIeCTBEHHO-
ro Omara ®, COOTBETCTBEHHO, TIOJB3bl TpaXKIaH TMOSBIsIeTcS Yy ¢uiocodos-
MPOCBETHUTEJIEH e1le A0 KJIaCCMYeCKOro MpaBoBOro yruwinrapusma. Tak, b. CrinHo3a
OTMEYAET, UTO «KaXKIbId YEJIOBEK CTPEMHUTCS K CBOEH moib3e, BbIrome» (Spinoza,
1891, 1:74). Yrunurapusie Bo33perus b. CinHO3bI BO MHOTOM CBSI3aHBI C €r0 Ues-
MU, U3JI0)KEeHHBIMU B TpakraTe 00 yCOBEpIIICHCTBOBAHUH Pa3yMa M O ITyTH, KOTOPBIM
Jydilie BCEro HAMpaBJsAThCSA K MCTUHHOMY MO3HAHUIO Bellel, B Hadajle KOTOPOTO OH
MPOBOJIUT aHANIU3 IIEHHOCTU pa3NnyHbIX Onar. b. CnuHO3a oTMeuaeT, 4To moaydeHue
OTpENICTICHHBIX OJiar CBSI3aHO C BEPOSTHOCTHBIMU HMCXOJaMH, MPU 3TOM YEIIOBEKY
CBOMCTBEHHO CTPEMHTHCSA K OOTAaTCTBY M ClaBe: «4eM OOJIbIIe MBI UX UMeeM [Oorar-
CTBa U CIIaBbl — NpUM. asmopal, TeM 0oJiblie BO3pacTaeT pajoCcTh (YIOBOILCTBHUE )»
(Spinoza, 1895:3). [lns b. CrnimHO3bI 0OraTCTBO W CllaBa CBSI3aHbI C YBEIHMUYCHHEM
cyOBeKkTHBHOM Tosne3HocTH. [Ipupoct GoraTcTBa M CiIaBbl MIPUBOJUT K YBEITHMUEHHUIO
MOJIE3HOCTH TIPUMEPHO TaK K€, KaK B MapKMHAJIU3Me (HECKOJIBKO CTOJICTUH CITyCTS).
b. CniuHO3a SIBHO UCXOAMT M3 TOTO, YTO IMOJIC3HOCTh WHAMBHIYYMa BO3PACTacT, €CIIU
JPYTHE JENIATCS C HUM UCTUHHBIMU OJlaraMu.

YuuteiBas, uro yrunutapusMm b. CriiHO3bI BOCXOAUT K HEOOXOAMMOCTH TTONTY-
YEHMSI TOJIbKO «MCTUHHBIX Oar», a He K MaKCHMHU3AIlUX YIOBOJILCTBUS (JTFOO0TO yII0-
BOJIBCTBHS ), ICUCTBUS WHIAUBUAYYMOB, COTJIACHO 3TUKe b. CITMHO3BI, U3MEPSIFOTCS TI0
oHOMY (DyHIITaMEHTAIILHOMY TIPHHIIMITY: COOTBETCTBYIOT JI OHU KPUTEPHUIO TOCTHKE-
HUSl «COBEPILIEHCTBa». B TakoMm ciydae KOHKPETHBIA TMOCTYIOK SIBJISETCS MOPAIbHO
TIOJIOKUTEITBHBIM, KOTJ]a OH OCHOBAH Ha TOJIOKHUTEIHHBIX MOTHBAX M KOT/Ia OH OJTHO-
BPEMEHHO TPHUBOAMT K TMOCTCICTBHSIM, KOTOPBIE COOTBETCTBYIOT KPHUTEPHIO «COBEp-
IIICHCTBAa» W HE MPHUBOAMT K CcTpafgaHusM. [lomaraem, 4ro Ta «CIMHO3WAHCKAs» KOH-
HENIHS UMEET CXOJICTBO ¢ YTHIIMTAPHBIM TPUHITUIIOM MaKCUMH3AIMH TI0JIC3HOCTH.

Ecin nelicTBUS OTACNIBHBIX WHIWBHUIYYMOB HaIPaBJICHbI Ha JTOCTHIKCHHE
«COBEPIIICHCTBa» W HE MPUBOMAAT K CTPaJlaHUSAM, TO TakKas JEATCIbLHOCTh SIBISCTCS
OOLIECTBEHHO KeNaTeIbHOM WK, TI0 KpaifHel Mepe, He SBJseTcs OOIEeCTBEHHO He-
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JKeJlaTeJIbHON MM OOILECTBEHHO onacHOM. J[aHHOe MOBEAECHUE JOKHO MOOLIPATHCS
B paMKaxX HOpPMaTHBHO-IIPABOBOI'O PEryJIMPOBaHUs WIH, [0 KpalHEell Mepe, HE AOIXK-
HO IPUBOJUTH K MPUBJIECYEHUIO K IOPUINYECKON OTBETCTBEHHOCTH. TakoB KpUTEpHid
OCYLIECTBIIEHH NTpaBOBOM noauTHky 1no b. CrimHo3e.

IIpuHuMas BO BHUMAaHUE OLICHKY IEHCTBHUM, UCXOIA U3 UX MOCIEICTBUM, I10-
JaraeM BO3MOJKHBIM CUHTaTh, YTO YKa3aHHbIE PaBoBbIe Heu b. CIMHO3BI ABISIOTCS
KOHCEKBEHUMANbHBIMU. HO ABIISAIOTCA 1M OHM yTUJIMTApHBIMM, IPUHUMAsi BO BHUMa-
HUE, YTO YTUIUTApU3M — 3TO Pa3HOBUIHOCTb KOHCEKBeHUManu3ma? B. I'myxman
(Gluchman, 1995:53) npoBoAuT pazinuyue MEXKIy YTHINTAPHBIM U HEYTUIUTAPHBIM
KOHCEKBEHLMAIU3MOM, KOTOPOE 3aKIIF0YAETCsI B CIIEIYIOLIEM.

HeytunurapHslii KOHCEKBEHLIMAIN3M, B OTJIMYHE OT YTHJIMTAPHOTO:

1) oueHMBaeT HE TOJBKO MOCIEACTBUSI TOTO WIIM MHOTO ACHCTBHS, HO TaKKe
U MOTHUBBI, HAMEPEHHUS U JPyTrue 00CTOSITENbCTBA, KOTOPhIE HE BBIPAKEHBI B BUJIE pe-
3yJIbTaTa ACUCTBHS;

2) umeer OoJiee NIMPOKYI CTPYKTYPY IIEHHOCTEH, KOTOpash HE CBOJUTCS
TOJIBKO K yTHIIUTAPHBIM [IEHHOCTSIM;

3) He MCXOIUT U3 TOTO, YTO JNECHCTBHE MOPAIBHO OMPABIAHHO TOJBKO JIUIIH
MOTOMY, YTO OHO NPUBOJAUT K HAWIYyYLIMM BO3MOKHBIM IOCJIEACTBUAM (TPUHLUI
MaKCHMU3allM1) U, COOTBETCTBEHHO, MOKET OBITh MOPAJILHO ONPaBIaHHBIM, JAXKE €C-
JU TOJBKO B paMKax JaHHOTO JAEMCTBUS JUILIb MPeoOsafaroT MOJOKHUTEIbHbIE MO-
CJIEJICTBHS.

[IpuHuMas 3TO0 BO BHUMaHME, OTMEUYAEM, YTO €CTh MHOTO IOJIOKEHUH B MO-
panbHOil punocopun b. CiMHO3bI, CBA3BIBAIOUINX €T0 C YTUIUTAPU3MOM, HAIPUMED,
€ro METOJMYECKOE HCIIOIb30BAHNE 3BJIEMOHUCTHYECKOTO, T€IOHHUCTUYECKOTO WIIH
YTWINTAPHOTO TIOAXOJOB B pEIIeHWH ATHYecKuX BompocoB (Gluchman, 1996:72).
Tem He menee, 11t b. CiHO3BI IOJE3HOCTH JEWCTBUS BCET/a CBsI3aHA C HEOOXOAH-
MOCTBIO MPOJOJKEHHSI CYIIECTBOBAHMSI U CaMOCOBEPIIEHCTBOBAHUSA, TO €CTh C €r0
koHatycoMm (Zuolo, 2016:23-40). Takum obpa3zom, KoHienius nonesnoctu b. Cru-
HO3bl ObUIa CKOpee MeTaU3MUECKUM WM SMHCTEMOJIOTUYECKUM YTHIUTAPU3MOM,
YeM €ro ITUIeCcKoi PopMoii.

Bo MHOrux cutyauusix y MHIMBUIYYMOB UMEETCS BO3MOXHOCTH MOCTYIUTh
OlpeieIeHHbIM 00pa3oM, YTOOBl MAKCHUMHU3UPOBAaTh MMOJE3HOCTh CBOMX JICHCTBHH,
UCTIONB3Ysl METOJbl, NPOTHBOpPEYAIME pAlMOHAIBHON CYHIIHOCTH, U U3 paboT
b. Cniuno3b! He ciemyeT nmoolpeHue Takux aeictBuid. Teopus b. CimHO3bI OpHEHTH-
pOBaHa Ha COBEPUIEHCTBO, HO HE CTABUT COBEPLIECHCTBO MHIMBH/A BBIIIE COBEPIICH-
cTBa MHpa. JleliCTBHE YeloBeKa HE TOJBKO YBEIHMUYMBACT MM YMEHBIIAET €ro coo-
CTBEHHOE COBEPIICHCTBO, HO TAK)KE U COLIMATIBHOE MIIM €CTECTBEHHOE COBEPLICHCTBO,
M 9TH coBepIIeHCcTBa Uit b. Ciu30HBI O0siee BayKHBI, YeM HHIAUBHyaTbHEIE.

CoOTBETCTBEHHO, IMOJIaraéM, YTO UMEHHO IO 3TOW MPUYHMHE MPaBOBBIC UICH
b. CiHO3bI UCXOIAT U3 TOTO, YTO 3aKOHBI JOJKHBI OTPAaHUYHMBATh EHCTBUS UHIU-
BUJYYMOB C T€M, 4TOOBI Takue NEHUCTBUS B COOCTBEHHBIX MHTEpECAX HE MPUHOCHUIIN
Bpea o0IIeCTBY, COBOKYITHOMY OOIIeCTBEHHOMY Oarococtostauio. OcoO0eHHO BaykeH
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WHCTUTYT FOPUIUYECKONW OTBETCTBEHHOCTH, TaK K€ KaK M oOecleyeHHe HEeyKOCHH-
TEJIBHOTO MCIIOJHEHHUS 3aKOHOB, HO JIMIIb TOJBKO JTAHHOE MOJUTUKO-TIPABOBOE CJIE/I-
cTBUE MopanbHOH ¢unocouu b. Cnuno3wsi, B KOHTPACTE C €ro UACSIMH O TOM, YTO He
N10001l YeHoU HeoOX00UMO MAKCUMUUPOBAMb NONEe3HOCMb, He NO0360JiAem, HA Haul
83271510, COeNams 8bl800 06 OMHECEeHUU €20 YYeHUs K NPABOGOMY YMUTUMAPUIMY.

Y ®. XaruecoHa, Tak ke Kak U y b. CMHO3BI, B ONpPEAEIEHHBIX BBIBOJAX
yCMaTpUBAIOTCS Havyajla yTUIUTapu3Ma. Tak, UMEHHO UM, a HE, KaK HHOTJja CUUTAIOT,
1. bentamom Oblia BriepBble COPMYIMpPOBaHA OCHOBOMoOJararomas Gopmyna yTu-
JUTApU3Ma: «TO JEHCTBHE SBISETCS HAWIYyYLIMM, KOTOPOE MPUHOCHUT HauOOIblIee
cYacTbe 7151 HauOOJBILErO YMCIA JIIOJIEH; a cCaMbIM XyALINM, KOTOPOE aHAJOTUYHBIM
obpazom mpuHocut crpaganus» (Hutcheson, 2008:125). Pa6otsr Y. bexkapua Taxke
coJleprKaT Uaeu 0 HEOOXOAMMOCTH PYKOBOACTBOBATHCS MPUHIIMIIOM IOJIb3bL. Tak, OH
OTMEYaJl, 4TO «IPAaBO CyBepeHa KapaTh 3a MPECTYIJICHUS] OCHOBBIBAETCS Ha HEOOXO-
JTUMOCTH 3allUIIATh XPaHWIHIIE O0MIero Ojara OT MOCSATAaTeNbCTB OTACIBHBIX JIHIDY
(Beccaria, 2004:90). ITpu stom n3 padotsr Y. bekkapua «O mpecTyIuleHHSIX U HaKa-
3aHUAX» CIIEAYET, YTO HEOOXOAMMOCTh MPHUACPKUBATHCS TPUHITUTIOB OOIIEH MOITB3BI
u obmiero Gyara JOHKHA MPUBOAUTH K OCYIIECTBICHHUIO JICWCTBUI HCKIIOYUTEIBHO
B paMKax 3aKOHA U HE OINpaB/bIBaTh HAPYIICHUE 3aKOHA, 1aXKe €CIIU MPenoaraercs,
YTO HapyIlIEHUE 3aKOHA MPUBEAET K JOCTHKEHUIO OOIIEH MOIb3BI.

V U. bekkapua u y b. Cniuno3sl B otnnuue ot M. bentama cooGpakenwus
«00111el MOJIb3bl», KAKUMHU Obl BaXKHBIMU OHU HU OBLIM, HUKOTJIA HE JIOJKHBI MPUBO-
JUTh K HApYyIIEHUIO 3aKOHOB, K OINPaBJAHUIO HECIPABEIJIMBOCTH, YTO HE MO3BOJIIET
OTHECTH MX YYEHHS K yTWiIHTapu3sMy B unctoMm Buzae. @. Xartuecon oOpamiaercs
K MyOIMYHOMY MHTEpeCY. Y TWIMTAapHas MPEANOChIIKA €ro MPaBOBOTO YUSHHS HCXO-
JIIT W3 aHAIN3a IEHCTBUH, SIBIISIONIMXCS TIOJOKUTEIIEHBIMA TTPUMEHUTEIHHO HE K KOH-
KPETHOMY MHIUBUAYYMY, & K OOJIITMHCTBY, YTO JI€JaeT BO3MOKHBIM OTHECEHHE €0
YY€HHs, OCHOBBIBAsACh Ha mIpeanocbuikax B. 'myxmaHa, ckopee K HEyTHIUTapHOMY
KOHCEKBEHLMAIN3MY, YeM K YTUIMTapu3My. Takum o0pa3oMm, ymuaumapucmckas
HanpagienHocms umeemcs 8 pabomax b. Cnunoswl, @. Xamuecona u 4. Bexxapua,
HO OHa He Aensemcs aiageHcmeyoujel, kak y M. benmama. Bmecte ¢ TeM HENb3s HE
MPU3HATh, YTO YKA3aHHbIE MBICIUTEIH 3aJI0KIIIU HEKOTOPbIE OCHOBBI JIIs TIOSIBIICHUS
npaBoBoro yruiurapusma M. benrama.

OTtnenpHBIC HIIEH, CXOXKHUE C YTUIIMTAPU3MOM, BCTpEUArOTCs B padoTax ¢uiio-
codoB-06orocioBoB, B yacTHocTH y P. Kambepnenna u JIx. 'es. YTumurapusm Jx.
['es MOXHO BBIPAa3UTh TpPEMS OCHOBHBIMH TE3UCaMH, UM C(HOPMYIMPOBAHHBIMHU
(Selby-Bigge, 1897, 11:849-887):

1) cuacThe, JMYHOE CYACThE SBISIOTCS KOHEYHOH IENbI0 BCEX JCHCTBUIA
TIOJICH;

2) HEmOCPEeJCTBEHHBIM KPUTEPUEM J100poaeTenu sBisietcst «Bojst boray. [Ipu
ATOM CYACTbe YeJIOBEUeCTBa sBIsieTCs KputepueMm Boiu bora. Takum oOpa3om, cua-
CThE YEJIOBEYECTBA MOXKHO HAa3BaTh KPUTEPHEM JOOPOIETENH;
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3) 00s13aHHOCTH — 3TO HEOOXOIUMOCTH COBEPILATh MM BO3IEPKUBATHCS OT
COBEPIICHMSI KAKUX-THOO0 TEUCTBUI, YTOOBI OBITH CYACTIIMBBIM.

Jlx. T'eli pakTHYecKHu co3/1aeT YUYECHHE, B OCHOBY KOTOPOTO OBLIO IMOJIOXKEHO
CTpEeMJICHHE YeJIOBEKa K CYACTHIO, 3aJI0KUB OCHOBY, aKTyaJbHYIO W IPUMEHUTEIHHO
k unesm Y. [Isiim u U. benrama. B OtpeiBke o mpaBurtensctBe V. benram ¢opmu-
pyeT dbyHIaMEHTAIBHYIO JJIsl €r0 YTHJIMTapu3Ma aKCHOMY O TOM, YTO MEpOW Tpa-
BWJIBHOCTU OCYIIECTBIICHHUS T'OCYJApCTBEHHOTO YHPABJICHUS SBISIETCS HauOOJbIIee
CYaCThe HAMBO3MOXKHO OOJIBILIETO YHCJIA JIIOJCH, pa3BUBas TE3UCHI, CHOPMYIUPOBAH-
Hble HEe TOIbKO @. XaTtdyecoHoM, HO emie u J[x. I'eem.

P. Kambepaena u JIx. ['efi cumtanu, 9To MOCTHKEHHE YEIOBEUECKOrO CYa-
CThSl OCYLIECTBIIIETCS IPU MOMOUIM ACUCTBUN caMuX Jtojiei mo OmarocioBenuto bo-
ra. K Takum neiCTBUSM OTHOCSATCS, B YACTHOCTH, 0053aTEIbCTBA, BO3HUKAIOIIUE T1E-
pea IpyruMH JI0JIbMU, BBITEKAIOIINE U3 3aKOHA, HAIMCAHHOTO JIFOJIbMH, WIIA JOTOBO-
pa, 3aKIIF0YEHHOTO MEXKIY JIIobMU. Tak, Guiaocodsr-60rocaoBbl B OTHOMIEHUH 3aK0-
Ha TUCAIIN: «TIPU PACCMOTPEHUHN BCEX CYIIECTBYIOIMUX BUIOB 00S3aTEIBCTB [...] yHH-
BEpPCAILHBIM W3 TaKUX O0S3aTENBCTB, SIBISIETCS TO, KOTOPOE PACHpOCTpaHSETCs Ha
BCE CITyyau, NPUMEHHMO BO BCEX CHUTyalHsxX. Takoe 00sf3aTeNIbCTBO MOYKET BO3HUK-
HYTbh TOJIbKO 10 BoJk bora» (Cumberland, 1978:412). JlanHOe TONKOBaHHE BO3HHK-
HOBEHHMsI 0043aTeNbCTB ObLI0O OOBEAMHEHO C aHAJTM30M MOTHBAIIMK MOBEICHUS Yes0-
BEKa, €ro ArOMCTHMYECKUX Hayall, TO €CTh C MOTPEOHOCTHIO YEIOBEKa B JIOCTHKEHUU
coOcTBeHHOro Onaromnonyuusi. JJoCTUTHET U YeIOBEK cuacThsi, OyAET JU OH COBEp-
IaTh MpaBeIHbIC TOCTYTKH, 3aBUCUT OT TOTO, HACKOJILKO €r0 JAEUCTBUSA OYAyT COOT-
BeTCTBOBaTh BoJjie bora. IHbIMU ciioBaMu, TONIE3HBIMH JJIsl YellOBEKa OyIyT T€ MO-
CTYTIKH, KOTOpPBIE 0J100psOTCS BOoroM u K KOTOpBIM, B YaCTHOCTH, OTHOCSATCSI COOITIO-
JIEHUE 3aKOHA W COBEPIICHUE Pa3pelIeHHBIX TPaKIaHCKO-TIPABOBBIX CIEIOK KaK BIIe-
KyIIMX BOSHHUKHOBEHHE 00s3aTenbcTB. OMHAKO, HAa HAIl B3MJISII, TAKOH YTHIATAPHU3M
B Ka4yeCTBE IPAaBOBON KOHUENIMM MMEET CYIIECTBEHHBIH HEIOCTATOK, 3aKJIIOYaIO-
LIMICS B TOM, 4TO B HEM HE OIpe/iesieHa «HOpMaTUBHas poib» bora, no kpaitHen me-
pe ¢ TOYKH 3pEHUs] HOPMATUBHOM 3TUKU. BOr Kak «MCTOYHMK HOPMATUBHOCTH» COB-
MECTHM C YTUIUTAPU3MOM, HO YTHJIUTAPU3M KaK IpPaBOBas KOHIEMIHUS MOXKET ObITh
camMoJIocTaToueH U 6e3 BKIOYeHHs bora B KOHIIEMIINIO, YTO MO3BOJISIET CAENATh BbI-
BOJI O TOM, UTO JTaHHBIE PuU10coPbl-6020CN108b1 He DBLIU NEPBLIMU NPABOSLIMU YIMU-
JUMapucmamu.

[TpocBeturensckue uaen HoBoro Bpemenu, mpuBenane K (HOPMHPOBAHUIO
UJIed eCTECTBEHHBIX IpaB M OOIIECTBEHHOTO JOTOBOPA, CXOXKH C YTHIMTAPU3MOM
B (mnocopun cyacTbs Kak pe3yibTaTa JOCTHIKECHHS YJOBOJBCTBUS M HM30€raHus
ctpamanuii. k. JIOKK yTBepikIaer, 4To «CYacThe B CBOEM IIOJIHOM OOBEME eCTh
HaMBBICIIIEE YAOBOIBCTBHE, K KOTOPOMY MBI CITIOCOOHBI, @ HECUACThe — HAHMBBHICIIICE
crpananue» (Locke, 1824, 1:245). TTockonbKy JIFOAX B CHUITYy €CTECTBEHHBIX MPAB PaB-
HBI OT IPUPOJIBI, TO TOCYJAPCTBEHHOE MPABJICHHUE JTOJKHO CTPOUTHCS U3 TOTO, YTOOBI
MPEIOCTaBUTh BO3MOKHOCTH JIOCTHKEHHUSI CUACThs MYTEM IOJIyYE€HHS HAUBBICILIETO
YAOBOJILCTBUSL M HM30€TaHUs CTpaJaHU BCEMH JIOJABMHM Ha pPaBHBIX Hauyamax. J{ms
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3TUX IIeJel MpaBo JOJDKHO oOecneunTh cBoOomy. Tak, JIxk. JIokk oTMewaeT, 4To
«HEO00XO0IUMOCTh JOOMBATHCSI UCTUHHOTO CUACThS €CTh OCHOBA BCAKOM CBOOOJIEL. |... ]
UYem kperrye Mbl IPUBSA3aHBI K HEU3MEHHBIM MTOMCKAM CUaCThsl BOOOIIE, [...] TeéM CBO-
0omHEEe MBI OT HEOOXOAMMOCTH OIPENCTUTh CBOIO BOJIO K KAKOMY-HHOYIb OT/IEIh-
HOMY JICHCTBHIO U OT HEOOXOAMMOCTH YCTYIIaTh CBOEMY JKEIaHHIO, HAIIPABICHHOMY
Ha Kakoe-HUOyab OTAENbHOE 0J1aro, KOTOPOe KaKETCs MPEANOYTUTEHHBIM B JTaHHBIN
MOMEHT, TOKa MBI JOJDKHBIM 00pa3oM HE pacCMOTPEINH, COAEHCTBYET JH OHO WU
NPOTHBOPEYHT HAIIEMy HCTHHHOMY cuacThio» (Locke, 1824, 1:252-253). Takum 06-
pa3oM, YelOBEK caM JIOJDKEH MMETh BO3MOXKHOCTb JOCTUTHYTh CUACThs, MPABO e
JIOJKHO HE MPEnsATCTBOBATH U MOJEPKUBATh CTpeMiieHue K cuacThbio. JIk. JIOKk ere
no U. benrama npoBo3riacui GopMysy 0 HEOOXOAUMMOCTH MaKCUMHU3UPOBATH YIO-
BOJIbCTBUS 1 MUHHUMH3UPOBAThH CTPaJaHusl, HO B OTJIMYKE OT IPABOBOTO yTUIUTAPU3-
Ma OH CYHMTAaJl HEBO3MOXKHBIM JIOMYCTHTh CTPAJIaHUsI OJTHOTO YEJIOBEKa, YTOOBI IPUHE-
cTu OoJIbIliee yAOBOJIBCTBHE M, COOTBETCTBEHHO, CYACTHE JAPYTrOMY (IPYTHM; HHBIMH
cJIoBaMH, B OOIIECTBEHHBIX MHTEpecax). OH HE CTaBWJI CYACThE, yIAOBOJILCTBUE, TIO-
JIE3HOCTH BBIIIE PAaBEHCTBA U CBOOOABI. Pagencmeo u c60600a nepeuyHvl, 4mo He
n0360J51em NPU4UCIUmMs npagoeoe yyenue /[xc. JIokka Kk npagosomy ymuaumapusmy.

Yrunurapucrckue uaeu 1o M. benrama B cdepe mpaBa BO MHOTOM HPOTHUBO-
crostmu 3trdeckoi unocopun T. 'oO6ca. Panmonanuctsl, Takue kak KemOpumx-
ckue HeoriatoHuku u P. Ilpaiic, no cyTtu, aneamupoBain K 00beKTUBHOMY OJary uiu
npaBy. CEeHTUMEHTAIUCTHI, Takue Kak @. XaryecoH, OTBEPIIM STOUCTHUHYIO TEOPHIO
T. I'o60ca u oTcrauBajiu HEOOXOJUMOCTb MPUICPKHUBATHCSA AOOPOJETENEH, a TaKkkKe
MOpaJIbHYI0 COCTaBJIIOUIYIO JAeATeNbHOCTH. Jlpyrue ¢uinocodsl, anemuiupyromue
K TIPUHITAITY TTOJIE3HOCTH, BRICTYTHIN TIpoTHB T. ['000ca, oTpHIias ero ujaen o cocTo-
SSHUW BOWHBI BceX MPOTHB BceX. [1o cytu, 0o U. benmama cxnaovieaemcs «panuuil
VIMUIUMAPU3MY, KOMOPBILL UCXOOUM U3 HE0OXOOUMOCMU OOCMUINCEHUS. CHACTbSL
U yMeHbuleHus: Konudecmea cmpaoanuti. KoppecmoHIUpyOMUM JOCTHKEHHIO J1aH-
HBIX LIeJIel JOJDKHO OBITh M MpaBoOBOE peryiupoBanue. [Ipu 3ToM paHHHE yTHiIHTa-
PUCTBI UCXOAMIIU U3 HEOOXOJUMOCTH COOIOICHHUs OajlaHCca MEXTy HHTEPECAMH KaXK-
JIOTO YeJIOBEKa MO JOCTHKEHHIO CBOETO COOCTBEHHOT'O MEPCOHAIBHOIO CYACThS U 00-
MM 6saroM. Hekotopele njen paHHUX YTHJIMTApUCTOB ObUIM MOBTOPEHBI B paMKax
KJIACCHYECKOTO MPABOBOTO YTHIIMTApU3MA.

XOTs TeIOHUCTUYECKUE U DBJIEMOHHUYECKHE HJIEM HEOJHOKPATHO BBHICKA3bIBa-
JUCh B UCTOPUU NpaBoBoi Mbiciu B [pesHeit Unauu, B AuTnanoctu u B HoBoe Bpe-
M, CBOE ITEPBOE CHUCTEMAaTHIECKOe O(POPMIICHHE UIMEHHO KaK MOpaJIbHAs CHCTEMa, Ha
OCHOBE KOTOPOH JOJKHO CTPOUTHCS HOPMAaTHUBHO-IIPABOBOE PEryJIMPOBAHUE, ITPABO-
BOM yTuiutapusM nonyuwn B Tpyaax M. bentama. [IpaBoBas mbicie M. bentama,
B OTJIMYME OT €ro MPEeAIIECTBEHHUKOB, MOJIHOCTbIO OCHOBBIBAETCS HA MPHUHIIMIIE TO-
JIE3HOCTU (A0 HEro MPUHLUI TOJE3HOCTH, KaK MPaBUIIO, UTPaJl BCIIOMOTaTENbHYIO
pOJIb B MPaBOBBIX YYEHMSAX), KOTOPHIM OH TakXKe Ha3bIBA€T MPHUHIIMIIOM CYACThS
1 OJIaroJICHCTBHS, TaK KaK 3TO JIyYIlle BCErO MOKa3bIBAET CBA3b MPUHIMIA CO CTPaaa-
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HUEM U YJIOBOJBCTBUEM, SIBISIOIIMMUCS UCTUHHBIMU «BEPXOBHBIMH BJIACTUTEIISIMU
4eJI0BEYECTBA.

Takum o6paszom, yuenue M. bentama o mpaBe NpoAosKaeT HIEH, C OJHOM
CTOPOHBI, (prunocooB AHTHYHOCTH, KOTOPbIE KOHIIEHTPUPYIOTCS Ha MOHSTUH YAO-
BOJILCTBHSI U €r0 pOJU il uyesnoBeka (Apucrum, J[eMOKpuT, Dnukyp U Apyrue),
U, ¢ apyroi croponsl, ¢pmiocopoB HoBoro BpeMeHH, KOTOpbIE UCXOIAT U3 HE0OXO-
JUMOCTU JOCTH)KEHUS CYAacThsl, YTO JOJHKHO OOECIEeuMBaThCS B TOM YHUCIE OCY-
LIECTBJIEHUEM ONPEIEICHHOT0 HOPMATHBHO-NPAaBOBOro perynuposanus (P. Xartue-
coH, Y. bekkapua, J[x. I'eit u npyrue). IlpaBoBoii yrunurapusm 1. benrama BoGpan
B ce0s 00a ITUX HAINpaBJICHUs NIPABOBOM MBICIH U, OJ1arofapsi CHHTE3y UX MJEH, Bce-
CTOPOHHE 00OCHOBAJI HEOOXOJUMOCTb OCYIIECTBICHUS IOPUAUUYECKON AEATEIbHOCTH
Ha OCHOBE NPHHIIUIA [TOJIE3HOCTH.

[TonrBepxknaer craryc M. benTama kak OCHOBAaTells MPaBOBOIO yTHIMTApU3Ma
YHHUBEPCAbHOCTh HCIIOJIB30BAHUS UM IPHUHIMIIA TTOJIE3HOCTH, YTO HE HaOII0Iaoch
y €ro MpeIIecTBEHHUKOB. PaccMOTpeB mpupo Ly MOJIE3HOCTH U €€ pOjib B MOTHUBALIUU
NeATEIbHOCTH YeNloBeKa, (hrmtocod UCXOAUT U3 HEOOXOANMOCTH OCYIIECTBICHHUS Tpa-
BOBOI'O PEryJIMPOBAaHM B OTPACISAX IPaBa Ha OCHOBE NMPUHIIMIIA TOJIE3HOCTH.

. bentam mnosarai, 4To «UCKYyCCTBO 3aKOHOJATENIBCTBA» COCTOUT TOJBKO U3
JIByX OTpacyieil — Ipa)</JIaHCKOro MpaBa U yTrOJIOBHOrO mpaBa. B oTpaciu rpaxaaH-
ckoro npasa M. beHtam B npoio/KeHne SKOHOMUYECKOr0 MPUHIIMIIA HEBMEIIATelb-
ctBa «laissez-faire» 06ocHOBBIBaeT HEOOXOAMMOCTh CBOOO/IBI JOrOBOpa U HEBMeIlIa-
TEJICTBA TOCYAAPCTBA B IPAXKAAHCKO-IIPABOBBIE OTHOLICHMS I'PaX</aH, €CIH TOJIBKO
00513aTeNIbCTBA, BBITEKAIOIINE M3 COOTBETCTBYIOIIMX CJIEJNOK, MCIIOJHSIOTCS Hajle-
KaM oOpasoMm. Mnen MbpIcTUTENs] KOPPECTIOHAUPYIOTCS ¢ TAKUM MPUHIUIIOM, KaK
paBHas MMPABOCIOCOOHOCTh BCEX YYACTHHUKOB TPAXKAAHCKOTO 000POTA, MPUHIUIIOM
«pacta sunt servanda» u IpyrumMu.

B otpacnu yronoshoro mpasa M. beHtam, OCHOBBIBasicb Ha HEOOXOJUMOCTH
MUHHMHU3ALUN CTPAJaHUH, UCXOAUT M3 ILIEJIeCO00pa3HOCTH COOIIOACHUS MPHHLIUIA
COpa3sMEpPHOCTH HaKa3aHMs COBEPIIEHHOMY NpecTymieHuto. [Ipectynnenuem, mo ero
MHEHUIO, JOJDKHBI CUMTATHCSA TOJBKO T€ ACSHMS, KOTOPbIE MPUUMHSIOT peanbHbII
Bpea obmecTBy. [ledununms noustus Hakazanus y M. bentama BRIBOJUTCS U3 IPUH-
muna nojesHocTy. HakazaHue B kauecTBE Mepbl YTOJIOBHOW OTBETCTBEHHOCTH SIBIISI-
eTcst HeOOXOAUMBIM, HO «HEXKEJIaTeNIbHBIM 3JI0M», ITOCKOJIBKY OHO HajlaraeT «CcTpaja-
HUS» KaK CPEJICTBO YCTPAHEHUS ellle OOJIBIINX «CTPaJAaHui» U, TAKMM 00pa3oM, CIIo-
COOCTBYET MaKCHUMHU3AIMH TosIe3HOCTH. [lonb3a 11t obmecTBa — ri1aBHOE OCHOBA-
HUE CYIECTBOBAHMS HAKA3aHUS U IVIABHOE €ro onpaBiaHue. C yuyeToM 3TOro Hakasa-
HHUE JOJDKHO OBITh HEM30EKHBIM IMOCIECICTBHEM MPECTYIUICHHS, aKe HeCMOTpPS Ha
TO, YTO OHO MPUHOCUT CTPAZAHUS IPECTYITHUKY.

. bentaMm cuuTaer, 4TO KakuMHU Obl CIIOCOOAMM JIIOJU HU HBITAINCH U30e-
JKaTh BJIACTU yJIOBOJILCTBUHM U CTpaJaHUil HaJl HUMH, TEM CaMbIM OHH ellle OOJIbIlIe ee
ykpemsitoT. B unesx . benrama BnepBble B HCTOPUU NMPABOBOW MBICIH JUXOTOMUS
YIOBOJIBCTBUS M CTPaJlaHMsl, KAK OCHOBHBIX IOBOJIBIPEN YEIOBEYECKOI'O MOBECHHH,
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cTaHOBUTCS a0comoTHOM. CaM MPUHIUT MOJIE3HOCTH 3MKIETCS HA 3TOM, MOCKOJIBKY
OH 0/100psIeT WM OTBEPraeT JACWCTBUE B 3aBUCUMOCTH OT CYACThs U CTPaJlaHHid, BO3HH-
KaWILKX B pe3yJibTaTe Takoro aerctBus. Ilpu strom WM. beHTam yxe B caMmoM onpeze-
JIEHUH TIPUHIIMIIA TT0JIE3HOCTH MOIYEPKUBAET, YTO JAHHBIN MPUHIIAIT IPUMEHUM K JIIO-
OBIM JIEHCTBHUSAM, B TOM YHUCIIE K JTIOOOH Mepe TPaBUTENbCTBA, & 3HAYHT U K TIPaBy.
[TockonbKy KIHOYEBBIM BOIPOCOM SIBJISIETCS BONPOC O MPUHYKJIECHUU K CIIEI0-
BaHMIO KaKUM-THOO HOpMaM, a MPHHYKAECHHE padOTaeT TOIBKO IMOCPEACTBOM YJIO-
BOJILCTBUSI WK cTpajnanus, . beHTaM HaxoIuT HY>KHBIM BBIACIUTH UX MCTOUHUKU:
(bu3nuecKkuii, MOJIUTHUYECKUI, HPABCTBEHHBIM M PEIMTHO3HBIA, KOTOpbIE (QUIocod
Ha3bIBAET CAaHKUMSAMU. VIMEHHO OHM JAlOT CHIIY OIPENEICHHBIM 3aKOHaM W MpaBUIaM,
TO €CTh SBJISIOTCSI ICTOUHUKAMHU TpaBa, a CTpaJlaHusl, CIeIyIOIUe 32 HECOOII0JCHUEM
ATUX 3aKOHOB, BBUIMBAIOTCS B (POPMY FOPUIMUYECKONW OTBETCTBEHHOCTH. C y4eTOM H3-
JI0KEHHOT0 ToJ1araem, uto /. benmam Ovinl nepebim npagosbim Ymuaumapucmom.

3akiaouyeHue

Jo nosiBnenuns pador U. bentama B uctopun npaBoBOi MBICIIM MHOTHE (HIIO-
co(bl 1 HuccieaoBaTENN B TEX WIM MHBIX aCMEKTaX CBOMX pabOT MCXOIWJIN M3 MPUH-
nuna nosiesHocTH. Ha Hamr B3rsiz, paboThl KIACCUYECKUX YTUIMTAPUCTOB HE CO3/1a-
JM B LI€JIOM HOBOM KoHuenuuu. Cama ujes UCIoiIb30BaTh MPUHIIMII O3Bl KaK OC-
HO6ONoIa2aOWUY IPU ONPEIEICHUN OPUEHTUPOB Pa3BUTHUSA IOCYNapCcTBa U IIPaBa,
MOJUTHKY U 00LIeCTBa MOABUIACH elle B JIpeBHeM mupe — B JlpeBHeit Mnnuu u B AH-
TUYHOCTH.

B 10 xe Bpems umenHo M. bentamom BnepBbie Oblia cO3/jaHa JeTaabHO IPO-
MUCaHHAsi MOpAJIbHAS CUCTEMA, HA OCHOBE KOTOPOM JOJKHO CTPOUTHCSI HOPMATHUBHO-
mpaBoBoe perynupoBanue. Teoperndeckas paspadoranHocTs M. beHTamom BorpocoB
WCIIOJb30BAaHUs IIPHUHILIMIA IOJIb3Bl B NPABE OKa3aja CYIIECTBEHHOE BIMSHUE Ha
IOPUCIIPYICHIIUIO, KaK TEOPETUUECKYIO, TaK M MPaKTU4ECKy0. B Teopernueckoi ya-
CTH OH, KaKk 00OCHOBBIBAJIOCH BBIIIE, 3aJ0KHUI OCHOBbL HOB020 NPABOBO2O VUEHU —
npasozo ymuaumapusma. B pakTHdeckod dactu BiMsHUE «HBIOTOHOBa 3aKOHOAA-
tenscTBay (Hoesch, 2018:315) Ha HOpMATHBHO-IIPABOBOE PEryJIUPOBAHHE B Pa3jinv-
HBIX OTpacJIAX MpaBa, B OCOOCHHOCTU B yrOJOBHOM IIpaBe, B TOM YHUCIIE COBPEMEH-
HOM, CIIOKHO IEpeoleHUTh. [Ipono/mkumiace TeHACHIN YTUIUTAPHOTO AETEPMHUHHU-
pOBaHUs pa3BUTHS NpaBa U IOPUINUECKON HAyKH Ha npoTsbkeHun XX Beka, a Takxke,
1o KpaiiHei Mepe, nepBoii moaoBuHbl XX Beka (Hart, Sacks, 1958:113-114). Teopus
YTOJIOBHOT'O IIpaBa K TOMY BPEMEHH CTaja SBHO YTWJIMTAPHOH, XOTA OIPENCICHHBIE
MPEIIOCBUIKH 3TOT0 MposBIsUIMCh U paHee. B Coeannennbix llltatax Amepuku mnpo-
M30IIET OTKA3 OT KOHILEMINH «a0COIOTHBIX» MPaB B MOJB3Y «OalaHCHPOBKH Cy/e0-
HOTO Jefay», KoTopas uMena (aKTHUeCKH YTHIMTapHbIE MPEeImoChUIKK®. YTHIHTa-
PU3M OKa3ajl CYLIECTBEHHOE BJIMSHUE W Ha TPAaXAAHCKOE, B YaCTHOCTH ACIIUKTHOE

8 Cm. manp.: United States v. Dennis, 183 F. 2d 201, 212 (2d Cir. 19501, 341 U.S. 494 (1951).
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u joropoproe mpaso. Jk.b. Ditme (Ames, 1908:97, 110) oTMedaeT CyIieCTBEHHOE BJIH-
SHUE YTWIMTapH3Ma Ha MpPaBo B LEJIOM: «IpaBo yTWIHTapHO. OHO CyIIeCTBYeT AJIs
peanu3anyy pa3yMHBIX TOTPEOHOCTEH cO00IIeCTBaY.

Y4uuteIBas 3T0, MO’KEM KOHCTATHPOBATh, YTO TEOPETUYECKAass OCHOBA M TPeIl-
MOCBUTKH 3aPOKICHHUS TTPABOBOTO YTHIMTApU3Ma MOSIBIUIIACH 3311010 10 M. benTama.
BMmecTte ¢ Tem QaxkTuyecku MpaBOBOI yTHIMTapu3M MoOsBiseTcsl Toibko B HoBoe
BpeMs, a MEePBbIM, KOMY YAaJI0Ch B II€JIOM CUCTEMaTH3UPOBATh UJICH, CBSI3aHHBIC C HC-
MOJIb30BAaHMEM TIPHUHIIMIIA TIOJIE3bl B paMKax OCYIIECTBICHHUS TOCYIapCTBECHHOTO
yIOpaBieHUs] U MpaBoBoro peryiaupoBanusi, Obi1 WU. bentam. Takum oOGpas3om, He-
CMOTpSI Ha HAJIMYME OTAENIbHBIX MPABOBBIX MJEH, 0a3UPYIOMIMXCS HA MPUHIUIE MO-
JI€3HOCTH, NojaraeM, 4ro uMeHHo M. bentam nepBeiM pa3zpaboTail OCHOBOMOJArar-
IO MPABOBYIO KOHIEMIIMIO YTHIUTAPU3MA.
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