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I — The Spirit of the Contemporary International Community

The preambles of international treaties are ethical, historical, moral, political and
social justifications of these international normative documents’ need for existence.
They are the source of civilizational inspiration of the constituent norms of a Public
International Law juridical document. As a consequence, they humanize the cold let-
ter of an international norm and show, succinctly, to the international society of that
time the way of understanding the subject on the agenda for a treaty.

The preamble of the Universal Declaration of Human Rights is characterized by
existential logic. From the proclamation of the Universal Declaration of Human
Rights, on 10 December 1948, all the countries of the world, including those that
have not undergone the long historical process of formation of the modern democratic
and liberal State, have at their disposal an international code to decide how to proceed
and how to judge one another. This code is not only universally applicable but also
encloses precepts that have value in areas previously not taken into account in the
Constitutions of Western States [1]. Unlike other periods, currently the international
norms forbid any type of “inhuman or degrading treatment”. There was a time in
which any indictment was limited to citing particular governments that were careless
of the interests of its population, nowadays these governments can be indicted for vio-
lation of international norms which state, for instance, the right to food, to a dignified
dwelling, to a healthy environment, etc [2]. At the beginning of the twenty-first cen-
tury the principle of affirmation of human dignity prevails.
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Recognition of Human Rights in the world scene developed discreetly at times,
effusively at others, along with the development of International Relations. Between
the seventeenth century and the beginning of the twentieth century, international rela-
tions were substantially kept among the entities of the sovereign governments in a
relatively wide territory and upon the population established therein. Cassese points
out what were the three main characteristics of the international community at the
time [2. P. 17-21]:

1. The States lived in a state of nature.

2. A setting moved by a principle that constituted the necessary consequence of
the individualistic relations existing among members of that anarchic society: the
principle of reciprocity. Said principle means fundamentally that norms among asso-
ciates were governed mainly by bilateral agreements or, in particular cases, multilat-
eral ones; nevertheless all were based on mutual advantages for the contractors.

3. The peoples and the individuals lack influence. Individuals appear as passive
subjects of international law, meaning they were only subjects of international obliga-
tions whom sovereigns could and should fight against with all their power [1. P. 766—
767; 3].

At that time, Human Rights were confined within the borders of the States by the
principle of state sovereignty; nevertheless, when they are no longer considered mat-
ters of exclusive jurisdiction of sovereign States and “become inserted among the pre-
rogatives of the international community, [human rights’] defense begins to take
place independently of territorial limitations imposed by the States” [4. P. 61]. The
characteristics aforementioned were basically kept without great transformations until
the middle of the nineteenth century, when a small flame would cast a new perspec-
tive upon the political and juridical setting of the time: the theory of nationalities pas-
sionately advocated by Pasquale Stanislao Mancini. This theory expressed the impor-
tance of the various nations, “human clusters united by a common language and cul-
ture, by common traditions and costumes” [2. P. 21]. It impersonated, moreover, the
ideals of the leading classes of particular European countries and remitted its conse-
quences to a metajuridical sphere as an ideal of political action [5].

The rights of man are based not only on invariable natural law theory-formulated
values. Canotilho teaches that “all theorists of rationalist natural law concerned them-
selves with the State’s justification and with dominion legislation”, forgetful that “the
bourgeoisie’s lack of political freedom would constitute one of the main incentives to
the fight for the rights of man.” He remembers, moreover, that a careful historical and
juridical study connecting those two threads of analysis is capable of showing that
“Locke’s doctrine, along with Rousseau’s, saw freedom as freedom within the State-
society — these combined as undifferentiated political bodies — contrary to
physiocratic doctrines of the natural order, conducive to the exclusive understanding
of a freedom before the State” and it was the evolution of “this doctrine that would
end in a sort of “Statuslehre” of G. Jellinek, in which freedom rights practically were
no longer the ones of Rousseau or Locke, but juridical self-ties of the State now seen
as a juridical person” [6. P. 359-361].
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IT — Positivation of Human Rights in the Post Second World War

Human Rights, as currently conceived, meet a true turn of historical direction at
the setting staged first in 1917 and, later on, in 1945, with the end of the First World
War and the conclusion of the Second, respectively. During the post Second World
War period another phenomenon of the international community is apparent: a natural
law theory of human rights is launched, its content aiming to take into account the
relations between each State and its citizens [7; 8. 659].

The origin of the United Nations Organization [9] is strongly intertwined with
and influenced by the ending of the Second World War and by its winners’ ideolo-
gies. As a consequence, the Security Council, UN’s supreme body of decisions, had
been under the influence of the winners of the aforementioned global armed conflict’s
ideals since its creation. The Council, represented by the five countries who won the
Second World War — the United States, the United Kingdom, France, China and the
former USSR [10] — mirrored the political, social, economic and military ideals of
each one of those powers. Fundamentally, it was the arena for a duel among the great
Western democracies and the countries of Socialist Europe.

The five great countries, that represented clearly two opposing ideological chains
diametrically rooted at the core of the UNO, would mark the precipitated and impru-
dent division of human rights into civil and political rights, on the one hand, and eco-
nomic, social and cultural rights, on the other hand. One applauded freedom of ex-
pression, thought and religion, and individual rights in general but worshipped liber-
alism as the unquestionable path of the world economic scene; the other, though con-
trary to human rights at first, as it defended Socialist pillars, proposed extremely im-
portant rights, as are the cases of the principle of equality (that is, the prohibition of
prejudice based on race, color, gender, language, religion, political opinion, national-
ity, property, etc), the right to association, the right of self-determination of the colo-
nial peoples, among others.

The Soviet Union was contrary to the discussion on human rights not only be-
cause of the Stalinist government’s authoritarianism, but also due to the weight of
Marxist thought. The traditional concept of human rights based on natural law tradi-
tion is founded on three pillars [2. P. 39]:

1. These rights are inherent to the human person and spare any positive recogni-
tion (they exist even when negotiated by the State).

2. The natural order sustaining them is wholly valid and immutable, sparing the
individual’s social context.

3. These rights are intrinsic to the individual as such, not of social groups.

Marx simply rejects these three principles and supports that the human rights ac-
claimed by the Capitalist society were a mere manifestation of the bourgeoisie, a
mere expression of the demands of said class [2. P. 39; 11]. In this sense, rights and
freedoms have only instrumental value and are useful to more swiftly subvert the ex-
isting order. Contrarily, these values are no longer useful in a Communist society be-
cause it carries out integration between the individual and society. Marx proclaimed
that social justice and human dignity brought elements that transcended the States’
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borders, such as the social conscience of being part of a working class wherever one
may be [4. P. 63], meaning that the Human Rights doctrine was in conflict with the
going ideology and practice in the USSR [12].

Therefore, the international setting in 1945, time of the establishment of the
United Nations Organization, showed the USA’s domination in the West, both in the
military and economic fields, as well as on the confirmation of a vigorous cultural
model that gained impressive world diffusion. In Eastern Europe, Stalin in harvesting
the fruits of victory makes the USSR the second power on the planet, expanding the
Soviet regime to the countries on that region [13]. On the other hand, decadence of
colonial empires and the emergence of new superpowers established the roots of de-
colonization and the appearance of the then called Third World [14].

In this context, the setting of the diplomatic-political discussions at the heart of
the UN was being formed, as was the path for the development, the coming into being
and the approval of the Universal Declaration of Human Rights, and of the Interna-
tional Covenants on Civil and Political Rights and on Economic, Social and Cultural
Rights, which altogether comprise the International Bill of Human Rights.

This historical reality causes the preamble of the Universal Declaration of Hu-
man Rights (UDHR) to defend the affirmation of the individual as a subject of Public
International Law (PIL). Therefore, it is a factual and jusphilosophical structure con-
solidated on an idea sprung from sequential logic sustained on the contemporary sub-
jects of PIL: the States, the international organizations and the individuals. That is,
through the celebration of an international treaty, States create international organiza-
tions that under their sponsorship, and in whose bosom, do facilitate the dawning of
international treaties on human rights, which the individual emerge from as a subject
of PIL, being entitled to arraign his country for violating one of the norms of an inter-
national treaty on human rights. This is also a self-feeding process. Therefore, one
can state that the Preamble of the UDHR is the political consecration of the passage
of an international community, especially under the standpoint of PIL — State-
centered— into an international community that replaces the individual at the epicenter
of its discussions [15].

The great documents and international treaties on human rights emerge with this
replacement. Moreover, starting from the consolidation of the UNO and of the Inter-
national Bill of Human Rights, all national Constitutions promulgated since then con-
tained the norms, principles and values included in these international instruments for
the safeguarding of human dignity. Thus the great majority of human rights were be-
ing materialized. Is it important to say that a large measure of human rights were con-
solidated into fundamental rights, for, in the light of the voluntarism-based rigor of
Public International Law, fundamental rights are no more than human rights molded
into the norms of international treaties and the Constitutions of the nation States [16.
P.37-39].
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III — Human Rights in the Large Conferences Preceding the Creation of
the United Nations

Some of the political personalities of the time attended the preparation confer-
ences for the production of the UNO and contributed to the historical development of
human rights of that supranational institution. Thus the speech of USA president,
F. Roosevelt, on January 26, 1941, before the American Congress represented one of
the promptest constructive and nominative precedents of human rights international
law, which would serve to set the pace for, and inspire other UN treaties and interna-
tional documents — including those that consolidate the International Bill of Human
Rights. This speech exhorts the construction of a world based upon four fundamental
freedoms: freedom of speech and expression; freedom of cult and religious belief;
freedom of want, of being free from poverty and need; and the right to be free from
fear, meaning a world-wide reduction of armaments [17. P. 35-36].

In the field of Human Rights, reflections of the speech were so striking that dur-
ing the Sixth Session of the United Nations Human Rights Commission, on May 9,
1950, the representative of Yugoslavia pointed out that for Roosevelt there could not
be a free society without economic rights. Likewise, the Rapporteur of the General
Assembly’s Third Commission highlighted before the plenary session of the organi-
zation held on December 9, 1948, at the moment of the UDHR’s approval, that Roo-
sevelt’s words “sincerely and clearly translated the aspirations of the twentieth-
century man” [18. P. 853].

Another document, which the preceding history of human rights in the UNO
specially harbors, is the Atlantic Charter [19], signed by Roosevelt and Churchill on
August 14, 1941, and whose principles would come to be interpreted as being the first
official formulation of the war’s goals and the fundaments of peace to the Allies [20].
It is important to point out the place reserved to individual freedoms and to human
rights, and — definitely — the four fundamental freedoms mentioned by Roosevelt
that were contemplated therein. The Charter’s Article six states:

After the final destruction of the Nazi tyranny, they hope to see established a
peace which will afford to all nations the means of dwelling in safety within their own
boundaries, and which will afford assurance that all the men in all lands may live out
their lives in freedom from fear and want [21].

It is important to emphasize that this article was also defended by the representa-
tive of Australia: at the moment of his country’s adhering to the document, he sus-
tained that the right to living “free from need” should be recognized. The intervention
of the representative of Cuba treaded the same path, as he proposed the inclusion of
another norm regarding the right to food to the text.

The Declaration of Philadelphia [22] is also a document of crucial importance to
the shaping of the international human rights forum in the UN, and although pro-
claimed in the preceding history of said supranational organization, it intensely re-
flected on the success of the International Bill of Human Rights. The Declaration pro-
claimed, among other topics, the imperative of social justice; established a new listing
of the workers’ rights, including the conditions that allowed his employment; and
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foresaw the duty of carrying out a wider and more complete use of the world’s pro-
ductional resources [23].

The main goal of the Conferences sponsored by the world’s powers in the period
imminently prior to the conception of the UN surely was the maintaining of peace and
international security, nevertheless the thread of human rights never ceased to feature
as part of the essence of such documents. The previous statement can be proven once
the Dumbarton Oaks Conference [24], held in October 1944, is analyzed for through-
out its duration the creation of an organization that would come to fairly ensure the
keeping of the peace and of international security was proposed. Independently of the
ideological conflict sponsored by the powers of that time and present at the Confer-
ence, the North-American delegation obtained the necessary support of the partici-
pants to include in the Charter of the United Nations an explicit mention of the pro-
motion of human rights as a means for “the creation of conditions of stability and
well-being which are necessary for peaceful and friendly relations among nations”
[25]. As a consequence, chapter nine of the Dumbarton Oaks Proposals provides:

With a view to the creation of conditions of stability and well-being which are
necessary for peaceful and friendly relations among nations, the Organization should
facilitate solutions of international economic, social and other humanitarian prob-
lems and promote respect for human rights and fundamental freedoms. Responsibility
for the discharge of this function should be vested in the General Assembly and, un-
der the authority of the General Assembly, in an Economic and Social Council [17. P.
41-42; 26].

The importance of Dumbarton Oaks is fundamental for the current state of hu-
man rights in the UN: the ideas that would give origin to the Human Rights Commis-
sion — as conceived today and under the supervision of the Economic and Social
Council (ECOSOC) — emerged then. The Council had a deciding role in the drafting
and codification of the articles that comprise the documents of the international char-
ter. The proposal stated that [27]:

The Economic and Social Council should set up an economic commission, a so-
cial commission, and such other commissions as may be required.

The United Nations Commission on Human Rights is not explicitly mentioned in
the text; however a norm leaves room for the possibility of it coming into being in the
future. Hence, the document approved in Dumbarton Oaks, explicitly and for the first
time, established an international commitment towards the promotion of human
rights.

The Yalta Conference, held from 4 to 11 February, 1945, at Crimea (USSR),
also had capital relevance on the historical bringing about and solidification of human
rights in the UN. At the Conference, the United States, the United Kingdom and the
USSR [28] published a declaration in which they complimented the resulted achieved
in Dumbarton Oaks and called for a United Nations conference, to take place in San
Francisco, from April 25, 1945, with the main goal of maintaining peace and interna-
tional security.
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Particularly with regards to human rights, the Yalta Conference determined —
through an adopted document denominated “Declaration of Free Europe” — the es-
tablishment of democratic institutions and the commitment that, whenever possible,
free countries would implement — by way of democratic elections — governments
which would be the expression of their peoples’ will, thus building an international
order inspired by the laws of peace, security, freedom, and the well-being of human-
ity as a whole.

The future of human rights had the Inter-American Conference of Chapultepec
[29] as of one of its most outstanding precedents. The goals of the assembly were to
deal with issues regarding war and peace. The Conference staged a deeply crucial his-
torical fact for the theme under discussion: the adoption of a final act including a se-
ries of pilot resolutions on the matter of human rights. After mentioning that the Dec-
laration by United Nations, signed in 1942, had sanctioned the necessity of establish-
ing an international protection of human rights, the Act stated that it was necessary to
not only to list and/or define these rights, but to also list its corresponding rights in a
declaration to be adopted by the nation States under a Covenant or a Treaty. Its Reso-
lution 41 is highlighted, for it stipulated that world peace could not be consolidated
while man was prevented from exercising his fundamental rights, without racial or
religious prejudice; moreover, it proclaimed the principle of equality of rights for all
human beings, regardless of race or religion [30].

The inter-American contribution to the affirmation of human rights in the UN
was also mounted on the repercussion of the right to an effective means before the
national courts. From a material normative perspective, this was extracted from Arti-
cle 18 of the American Declaration of the Rights and Duties of Man (dated April
1948) to Article 8 of the Universal Declaration of Human Rights (dated December
1948), the former precursory to the latter [31. P. 17].

As there was no longer war on European ground, from July 17 to August 2,
1945, the Potsdam Conference took place in Berlin. The new leaders of the great
Powers attended it: Harry Truman succeeding Roosevelt (deceased on April 12,
1945), Clement Attlee representing the United Kingdom (Churchill would come to
lose the British elections) and Stalin representing the USSR. There it was established
that the Allies would give another opportunity to the German people to prepare for
the reconstruction of their lives on a foundation of democracy and peaceful coopera-
tion to the international living.

IV — The Affirmation of Human Rights in the United Nations Organization

The United Nations Organization was brought in to being during the San Fran-
cisco Conference, held from April 25 to June 26, 1945, in the USA. The treaty that
comprises the statement referred to as the Charter of the United Nations (or UN Char-
ter of San Francisco) was signed on June 26, 1945, and came into force of October 24
of that same year, at the moment that it was ratified by the USSR, the USA, China,
the United Kingdom and France — the Five Big Powers — and by the majority of the
founder-States of the international organization, which attended the Conference [32].
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The formation of four sharply defined clusters that maintained a strong influence
in the discussions, development and shaping of the human rights doctrine at the core
of the UNO [33] was noted since its foundation. A group of Western countries — that
swiftly took over the political lead of the Institution and had the United States, France
and England as its political and ideological mentors — followed by various other
countries of the political West, among which was Australia. A second group consti-
tuted by the Latin American countries that, from the beginning, seized the human
rights cause, frequently making significantly more advanced decisions in this field
than the more developed countries of that hemisphere themselves. The bloc of Social-
ist countries — in conformity with their principles and ideas — endowed with ex-
treme political caution and generalized mistrust accepted to cooperate in the ad-
vancement of human rights. And the Asian countries, except for those Moslem na-
tions ruled by Saudi Arabia and Pakistan, had little to do with the initial conversations
on the subject [2. P. 40—46].

In spite of the four above-mentioned clusters, the majority of the political and
ideological confrontation took place between the West and Socialist Europe. Such
fact can be verified through the conversations held throughout the years under study
(1945-1966) and confirmed by the composition in charge of reconciling and elaborat-
ing the different proposals and thesis that emerged from the discussions. The Drafting
Committee was consisted mainly of members of the Western chain and by the USSR,
as follows: Australia, Chile, the USA, France, Great Britain, Lebanon and the USSR.

The conversations then held at the United Nations embodied the political and
diplomatic context of the Cold War [34]. The Charter of the United Nations, in re-
gards to human rights, contemplated norms far removed from the expectations and
hopes stirred by President Roosevelt’s declaration, in 1941. In fact, each one of the
Big Powers victorious from the Second World War was bringing problems to the
moment of the Charter’s drafting in the human rights field: racial discrimination in
the USA, and lack of freedom and political expression in the USSR.

The articles of the UN Charter of San Francisco do not allow for a clear and ac-
curate definition of human rights. The document is limited to mentioning the promo-
tion and developments of those rights, which were considered one of UN’s goals,
alongside with its other main goal: the maintenance of international peace and secu-
rity [35].

The paramount and historical relevance of the Charter of San Francisco — from
the perspective of Public International Law — stands out in the positivation of the
general principles that direct friendly relations among States. These are enlightened
throughout its Articles 1 and 2: sovereign equality of the States; autonomy, non-
intervention in matters within domestic jurisdiction of any State; refrainment from the
threat or use of force; peaceful settlement of international disputes; international co-
operation; respect for human rights; and good faith in fulfilling international obliga-
tions [36. P. 91-140]. The United Nations Charter is the first great universal interna-
tional document that registers those principles in such explicit fashion. Those are the
seven general principles of contemporary Public International Law.
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V — The International Bill of Human Rights

The International Bill of Human Rights is formed by a set of documents consist-
ing of the Universal Declaration of Human Rights (UDHR), the International Cove-
nant on Civil and Political Rights (ICCPR), the International Covenant on Economic,
Social and Cultural Rights (ICESCR), and its two Optional Protocols. In 1945, the
world was distinctly split in two political-ideological threads that directed the interna-
tional system towards spinning around a bipolar nature led by the USA, on the one
hand, and the USSR on the other.

The USA were leading the Western Capitalist countries that defended liberal
democracy as the only political regime capable of promoting respect towards the fun-
damental freedoms and rights, and the full development of individuals, under both
economic and political viewpoints. The USSR commanded the Socialist bloc that
held — in social or real democracy [8. P. 324-325; 37] — the key to the elimination
of social inequalities and the means for the establishment of universal peace, as So-
cialist countries did not engage in war against one another [38. P. 175-192].

The briefing of the United Nations Preparatory Commission of 1945 originally
recommended the creation of a human rights commission to draft an international
declaration of rights. The completion of this document, the fourth and last step in the
masterpiece of creating the UN, obtained, as it did in the three previous stages [17. P.
691:

1. Approval of the Proposals of Dumbarton Oaks (adopted in 1944) completed
by decisions made at the Yalta Conference (February 1945).

2. Signing of the Charter of the United Nations in San Francisco that created the
UN and institutes the Preparatory Commission (on June 26, 1945).

3. London Conversations (from August 16, 1945) sponsored by the Executive
Committee of that Commission, in charge of elaborating the briefing.

The document made by the Preparatory Commission regarding the Economic
and Social Council (ECOSOC) established in its chapter III, section 4, paragraphs 14
and 16, the creation of the United Nations Commission on Human Rights (UNCHR),
whose activities would be oriented by and international declaration on human rights.

The Nuclear Commission on Human Rights was founded at the First Session of
the Economic and Social Council, by way of the Resolution 5 (I), dated February 16,
1946, and it consisted of nine members appointed based on their individual capacity
[39].

After various argumentations and political opinions about the subject, the Com-
mission on Human Rights met for the first time from January 27 to February 10,
1947, at Lake Success, and it comprised the following members: Chairman, Mrs.
Roosevelt (USA); Vice-Chairman, P. C. Chang (China); Rapporteur, Ch. Malik
(Lebanon), W. R. Hodgson (Australia), O. Ebeid (Egypt), R. Cassin (France), H.
Metha (India), G. Ghani (Iran), T. Kaminsky (Belarus), C. P. Romulo (the Philip-
pines), Ch. Dukes (the United Kingdom), V. F. Tepliakov (USSR), J. A Mora (Uru-
guay), Ribnikar (Yugoslavia), Lebeau (Belgium), and Guardia (Panama).



174 Becruux PYJIH, cepus IOpuduueckue nayxu, 2012, Ne 4

At this session, the elaboration of a preliminary project of the International Dec-
laration of Human Rights was assigned to the chairman, the vice-chairman and the
rapporteur, to be submitted for discussion and approval by all the members of the
Commission at the following Session, in December 1947. Due to the lack of adopting
a proper geographic division for the election of the Drafting Group’s members, this
decision was targeted by criticism from ECOSOC, and the procedure for elaborating
the project was modified according to ECOSOC Resolution 46 (IV), dated March 28,
1947.

A new Commission, based on a more equitable geographic division, was ap-
pointed and met in Lake Success from June 11 to July 5, 1947, initiating the drafting
works. It was comprised of the following members: Chairman, Eleanor Roosevelt
(the USA); Vice- Chairman, P.C. Chang (China); Rapporteur, Ch. Malik (Lebanon),
Ralph L. Harry (Australia), M. Santa Cruz (Chile), Renii Casin (France), Geoffrey
Wilson (the United Kingdom) and V. Koretsky (the USSR).

As per solicitation of its chairman, the Commission adopted a project proposal of
the declaration on human rights prepared by the UN Secretariat (Human Rights Divi-
sion in the UN Secretariat, directed by Canadian jurist John P. Humphrey) as its first
preliminary draft, which comprised a preamble and 48 articles [40].

According to members of the Human Rights Division, the document’s main
quality was the attempt to “provide the questioner with an affirmative answer as to
whether reaching an agreement about a universal precept on matters of human rights
was possible” [17. P. 76].

A lengthy and controversial discussion surrounded the atmosphere of the
UNCHR and the Drafting Committee. International jurists and social scientists broad-
ened the scope of discussions basing on distinct ideological thinking that were laying
foundation on the world scene — and were arousing enquiries and questionings about
the individual’s freedom before the forces of collectiveness, about moral judgments in
the industrial society, about the natural law principle of consecrated rights, about the
inclusion of economic and social rights in the upcoming declaration of rights, and
even about the relations among individual and social rights, and their differences in
implementing each category of rights [41. P. 35-37].

The drafting work of the future declaration was uninterrupted: starting from a
first preliminary draft consisting of a preamble and 43 articles prepared by R. Casin
and other Commission members, the Drafting Committee submitted two project pro-
posals to the Second Session of the UN Commission on Human Rights for considera-
tions and alterations into a final version.

During the Second Session of the Commission on Human Rights [42] it was de-
cided [43] to name the first document Declaration, the second, Covenant, and the
combination of those, Bill; henceforth the title “International Bill of Human Rights”
would designate the set of three documents being prepared. Three working groups to
examine separately the documents were formed, and from their reports the Commis-
sion on Human Rights prepared two texts — one for the declaration, and the other for
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the covenant — which were sent to the governments for due consideration and sug-
gestions.

The two documents — the Declaration and the Covenant — with the govern-
ments’ proper proposals were, then, edited at the Second Session of the Drafting
Committee [44]. The methodology used was the initial appreciation of the Covenant,
followed by analysis of the two other documents that would comprise the Interna-
tional Bill. Such process lacked support from the USSR and Lebanon representatives,
as they favored to firstly analyze the Declaration, that is, to start with the fundamental
principles, and then proceed to study the Covenant and the measures for its execution
[45].

During the Second Session of the UN Commission on Human Rights, held at
Lake Success, from May 24 to June 18, 1948, only the Declaration proposal was re-
viewed and the amendments suggested by the various representatives were taken into
consideration. Therefore, there was not reasonable time to review the Covenant and
the execution measures. The CHR informed ECOSOC in its report [46] that the
Commission had not fully completed its obligation, that is, it lacked appreciation of
the Covenant and of the execution and/or application measures, and it suggested this
task be completed at the Fourth Session of the Commission, in 1949.

ECOSOC sent the declaration project to the General Assembly, the Third Com-
mittee — in charge of social, cultural and humanitarian issues (SOCHUM) — of
which was assigned to analyze it and formulate suggestions. The Third Committee
concluded it best to edit only the Declaration, as it understood itself not to be in con-
dition to carry out a deeper study of both documents. Moreover, the Committee ap-
proved the initiative of the Haiti representative, which established the universal char-
acter of the document, as well as the amendment from France, changing the word “in-
ternational” for the term “universal”.

Thus the UN General Assembly while gathered in Paris (at the Palais de Chail-
lot), on December 10, 1948, for its Third Ordinary Session adopted the Universal
Declaration of Human Rights through its Resolution 217 A (III), by 48 in favor, 8 ab-
stentions and none against [47]. The Universal Declaration legitimized the interna-
tional community’s concern about the promotion and protection of human rights by
condemning concrete and persistent violations, including those in armed conflicts,
and selecting out the elimination of extreme poverty and social exclusion as interna-
tional priorities. Thus, having contracted these obligations in front of the international
community, the States could not then, as currently they also cannot, affirm that the
subject is exclusive to domestic jurisdiction [4. P. 70].

VI -UDHR Preamble contrasted with current International Relations

In this context, the Preamble of the UDHR registers the ethical, historical, moral,
political, social and juridical realities that culminated in its proclamation. Thus it con-
summates the general principles of Public International Law [49] clearly stipulated in
Articles 1 and 2 of the Charter of San Francisco. The conjunction of the latter with
records of the former consolidates the Preamble as the source of enlightenment of the
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international community’s contemporary law. The Preamble was constituted, then, as
a cogent consideration of historical, political, social and juridical developments that
characterize contemporary human civilization.

As taught by Can3ado Trindade: “(...) the principles of International Law shed
light on the interpretation and application of International Law as a whole, pertain to
the very substratum of this latter, and are identified with the very foundations of the
international legal system. They permeate every legal system. Their continuing valid-
ity is beyond question. Principles of International Law are essential to humankindrs
quest for justice, and of key importance to the endeavours of construction of a truly
universal International Law” [50. P. 110].

In view of a brief but not careless historical review, at the beginning of the
twenty-first century the ideological pressure of the past — expressed by the political-
economic thinking and the military power of the Big Powers that won the Second
World War during the period promptly after the outcome of that sad episode in the
history of humankind — no longer exists. For this reason the catalyzing phenomenon
for the inconsequent division of the two threads of human rights vanished. Nowadays,
the global and harmonious character of human rights takes the center of discussions
of the international agenda. However, in spite of so much being spoken about a sup-
posedly globalized world, we are found precisely in the middle of the fight of the rea-
son of humanity’s primacy over the reason of State. The indisputable fact that knowl-
edge is perhaps the most effective form of human emancipation, and that comprehen-
sion of the world we inhabit — so complex and dissimulated —is intimately connected
to human knowledge abounds. The limits of said human knowledge will foster the
sense of human solidarity, of careful attention to someone else’s condition, for ulti-
mately we are all interdependent and one’s fortune is inexorably connected to other’s.

Sublimely, contemporary democracies lack an urgent updating before current
society’s characteristics: more informed, educated and closer. Winning back the rep-
resentational legitimacy of its political classes is urged to the States. It is a social
clamor: people are “politically full” and give off dangerous signs in this regard, in-
cluding in countries were threats to democracy appeared to be out of the question. In
the human rights association it is impossible to speak of democracy where fundamen-
tal rights are crushed, the State of Law is despised, and politics and citizenship are
deprecated. Contemporary States, rooted in the principles of human rights, are de-
pendent on ethics, moral and social justice to, apart from the principles of contempo-
rary history (freedom, equality and fraternity), be consecrated as legitimate in front of
its citizenship. The previous affirmation is an indisputable condition of the contempo-
rary State.

As a consequence, moving these ideas into the set of States or into the interna-
tional scene, and confronting as well the affirmation of various theorists and jurists
guardians of the status quo, 1 count myself among those who, like Ash [51], defend
the fact that we are immerged in a new order, or better said, a global multipolar disor-
der in which is noted the end of the unipolar moment where supremacy of the /e-
gemon — that puts effort into diminishing the precepts of international law and of
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international relations’ multilateralism — had seemed invincible. This new multi-
polarity is a product of, at least, four tendencies:

The ascension or reappearance of series of States that prosper or are re-born and
whose energy resources compete against that of the traditional powers of the West.

The growing power of non-State actors. These can be very distinct. They include
from NGOs, to pharmaceutical and energy companies, from the so-called “autono-
mous” regions and religious groups, and land on movements such as the Hamas,
Hezbollah and the Al-Qaeda. They are actors who, despite still lacking official ap-
pointment or capacity, are perfectly capable of changing or transforming the agenda
of one or many States, as well as that of other subjects of International Law.

The transformations on power’s exchange currency. Advancements in technolo-
gies that can be used for violence offer small groups of people the capacity of defying
powerful States. It is a fact that progress in information technology and the in global-
ized mass media cause the most powerful army in the history of mankind to lose a
war, if not on the battle field — it being full of blood and lies —then on the field of
public opinion. This fact can also be proven by researches carried out in those coun-
tries traditionally in favor of the recent deceptive wars.

The challenges of International Law themselves. Those perhaps come from the
human mind, clothed in the interests of the more powerful States. Who knows? How-
ever, we accurately observe three great challenges of the International Law:

Its fragmentation in light of its frenetic growth and division into sectors;

The proliferation of international jurisdictions as a consequence of the previous
challenge;

The creation of specific international regimes, such as the environment, human
rights, law of the sea, international commerce, and more currently, as it all points to-
wards, action to counter terrorism.

In summary, what all these tendencies so distinctly combined produce is a reduc-
tion of the relative power of Western States. And, if we add the terrible environmental
destruction at global scale and the waste of natural resources to these tendencies the
setting becomes even more despairing; and, at the center of it all, immersed in the
widest dimension of its diversity, is the human being: lost, delusional, mislead, yet
endowed with a reasoning that has allowed him to survive for thousands of years.
Hope resides in this: the human reason; in the fact that man and woman will , at last,
find that human eternity can only be achieved through human beings themselves.

Nevertheless, the important role that the individual begins to perform in the in-
ternational community starting form the second half of the twentieth century has to
the pointed out. He becomes not only a subject of Public International Law, but also
an indisputable actor transformer of the international community. Organized civil so-
ciety takes on a hegemonic role in the international agenda. The World Social Forum
can be cited as an example. When it began, the status quo made all effort to discredit
it, labeling it with various adjectives — rabble of utopians, hippies’ legacy move-
ment, heirs to an outdated Socialism, etc — among many other denominations they
came up with. Fundamentally, all this was due to the Porto Alegre meeting’s motto,
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which self-fed off a romantic and necessary ideal: “Another world is possible!” Such
perspective echoed from Guanba’s riverside — reverberating through Bamako, Cara-
cas, Karachi, Nairobi and Belitm — and reached a significant portion of the planet.

Concomitantly, at icy Switzerland, the status quo discussed the world’s economy
or, at least, that which they said to be the real one, at the Davos World Economy Fo-
rum. For them it was very appropriate that those gathered at the Porto Alegre forum,
the expounders of the organized civil society and potential contestants of the hege-
monic situation, chose to carry forth such conspiring, contextual extension in the
Tropics: a nook that exudes sin, lust, but also creativity. From the Davosian view-
point that would be a more appropriate extension for those carnivalesque ideas and
hence lacked any scientific, political and social seriousness.

What is interesting in this parallel is that, for this current financial crisis’s root,
the elegantly-dressed attending Davos are considering to take the remedies prescribed
by those poorly-dressed from Porto Alegre, or, at least, the costumes from Porto Ale-
gre enlightened the runways of Davos. This is the understanding grasped from the
manifestation carried out by the main European Union leaders: a plan exalting imme-
diate combat to tax havens through the creation of direct sanctions to the States who
shelter them was celebrated. The problem of tax havens, frequently believed to be
postponable, is now vitally considered in facing the financial component of the crisis.
Furthermore, the IMF will need to move faster and more efficiently when aiding
economies facing difficulties in order to consolidate possible assistance. Even so,
regulation of financial markets and supervision of its functioning in a truly global
manner is urgently necessary. And all that heartily tied to the strict control of credit
rating agencies. Protectionism was also strongly condemned. The European Union as
a whole claims for solidarity and coordination. Porto Alegre had often said all of this
numerous times, which means that, if from the beginning Davos had given ear to the
thunders reverberating from the Guanba, we would have spared nearly a decade in
developing strategies to fight and bypass the current financial crisis.

When globalizing this analysis, the fact the human being (or the great majority
of the world’s political and financial elite), despite so much economic, scientific and
technological progress achieved, still despises education as a necessary tool for social
inclusion, for combating poverty and for wealth generation. A high-quality universal
education is the fastest and most efficient way to combat any economic and humane
crisis. In this sense, our generation is already capable of leaving the legacy of a more
harmonious and sustainable future for our children and grandchildren. To persist on
intentionally allowing the possibility of a socially fair, environmentally-safe and har-
moniously-civilized future for all humankind to go unnoticed is a flawed act in hu-
man reasoning that this and the previous generations insist upon perpetrating.

That the current world scares us is a fact. Societies seem lost in regards to their
values and habits. Human solidarity is punctual and occasional. Families disintegrate
with an easiness never seen before. States give off more and more signs of their inca-
pacity to answer the chief demands of the majority of their citizens. More laws are
proposed each day to close frontiers between States and keep people from different
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races and social standing apart; and the States, the richest ones above all, toughen
their existing norms of the kind regularly. From a multilateral point of view, the posi-
tive agenda of the second half of the past century has been going out of breath at the
beginning of the twenty first century, as all the room given to more humble Sates
shrink daily. All this does not happen simply because international relations nowa-
days are becoming more complex than at other times because each period has its own
specific complexity. The big theme is that international relations at this beginning of
century are covered up with contemporaneous reality — a reality the political, eco-
nomic, social, juridical, strategic and military symptoms of which reveal their chief
characteristics of individual and little-sympathetic interest. In the contemporary
global disruptive multilateralism, ethics and common moral fade in the midst of exac-
erbated individualism. The pillars of this observation contribute to the strength of the
current crisis. A strong and present State, rooted in the principles of ethics, social jus-
tice, moral, indivisible and universal human rights is, thus, the only possible perspec-
tive.

As to the current crisis that corrodes us, it all indicates that in the diagnostics and
in the proposition of possible solutions to defeat it, Porto Alegre superposed Davos. It
does not matter: may them both commune and conspire in favor of a better world!
The sum of efforts and ideas turns out to be fundamental to overcome this fragile
moment of humankind. At last, when it comes to the human being, the fortune of each
and every one of us is inextricably linked to the other. Defeating this crisis is a task
bestowed upon all the actors of the world community (above all, civil society, States
and the international organizations), who will have to work in unison to overcome it,
building a more positive setting (just, sympathetic and sustainable) as legacy for the
coming generations.

These are the main challenges to be faced by Law and, above all, by human
rights at this beginning of century. It is due to this reality and to the challenges re-
sulted from it that we believe in the prevalence of reason of humanity over the reason
of State. If there is a universal crisis, it is not only one of the State or its values, but a
crisis of the human being himself and one that we alone can conquer, because though
many may have forgotten, we have created the State as a form of social organization,
not the other way around. To seek for new times and new directions means to find
ourselves, human beings, at the time and atmosphere of the affirmation of human
dignity by the universal, the indivisible, and the complementary Human Rights.

As a consequence, Human Rights will not vanish for making themselves be re-
spected by their principles originated from Public International Law and multilateral-
ism. The risk of deprecating the principles of International Protection of the Human
Person [52] resides exactly at the opposite end of the previous affirmation, that is, it
will be the softening of the precept coming from Public International Law and from
the rules of harmonious and peaceful living among States in front of the armed and
unilateral false rhetoric — the latter being deposed of any human reasonability — the
fact that will be capable of making Human Rights to retrocede.
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