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1. The question raised by the General Assembly of the United Nations

The opinion of the International Court of Justice «on the conformity of the uni-
lateral declaration of independence in respect of Kosovo» has deserved great attention
and much criticism [13]. Many commentators regret that the Court did not deal with
some controversial issues, such as the extent of the right of peoples to self-
determination, or the existence of a right to «remedial secession» [2; 3; 4; 5; 12; 24;
33].

A few years afterwards, this article will rather consider the logical structure of
the complex reasoning of the Court, about which other reasons for perplexity might
be raised, not concerning the content of the final answer to the question, but rather
some logical steps and some theoretical assumption used to reach it.

The question put to the Court by the UN General Assembly (UNGA) was: «Is
the unilateral declaration of independence by the Provisional Institutions of Self-
Government of Kosovo in accordance with international law?» [32].

The Court understands the question as calling for an investigation into the exis-
tence, in international law, of a prohibition to declaring independence: the sources of
international law are taken into consideration, from which a norm containing such a
prohibition could be deduced.

First of all, general international law is considered and the Court observes that it
does not include any provision setting such a prohibition, there are no difficulties to
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such an assessment, given that there is no relevant practice of States, nor a consistent
opinio iuris.

Then the Court, already dealing with a more delicate issue, declares that the pro-
hibition cannot be deduced, as an implicit corollary, from the general rule protecting
the territorial integrity of States [13. Para. 79]. In fact, several of the many interven-
ing States had claimed the incompatibility of a declaration of independence — as a
prelude or consequence of secession — with the manifold duties to abstain from any
act that could compromise the territorial integrity of a State [26. P. 526]. However,
the Court avoids deeper investigation, observing that «the scope of the principle of
territorial integrity is confined to the sphere of relations between States» [13. Para.
80]. Since in the case in question the presumed violation of Serbian territorial integ-
rity cannot be attributed to a State, the question of compatibility of a declaration of
independence with the principle of territorial integrity can be left undecided.

This reasoning assumes that the behavior of the individuals that declared the in-
dependence of Kosovo cannot be located in the field where the norms ruling relations
between States apply: that is, in the domain of international law. However, the Court
points out that international law is the only law that it shall examine, thus literally
limiting its task to the solution of the specific question laid before it. This approach,
which implies assuming the coexistence of different and separate legal systems —
each having its own subjects — is substantial in the framework of all the legal reason-
ing that the Court will follow, to reach its final response. In this way the Court will
draw, in successive stages, a sort of «mosaic» of legal systems, the tiles of which do
not always match-up. Beyond the metaphor, as will be seen, some points of the elabo-
rate reasoning seem to lack consistency — from a strictly logical point of view — so
that the answer finally given to the UNGA might indeed be questionable.

2. The Resolution 1244 (1999) and the establishment of the UN interim ad-
ministration in Kosovo

Following the intervention of the NATO in Kosovo, acting under Chapter VII of
the UN Charter [11], the UN Security Council (UNSC) adopted the resolution 1244
(1999), to normalize the situation in the region. The resolution provides for the estab-
lishment of an interim administration «to ensure conditions for a peaceful and normal
life for all inhabitants of Kosovo» [28]. The situation of Kosovo, as the Court of Jus-
tice recognizes, is in various ways exceptional, but the action of the UN is part of
consolidated practice of territorial administration [21. P. 34].

A key element of the resolution is the lack of any indication concerning the final
status of the region, that will be determined by means of negotiations to be held be-
tween the Federal Republic of Yugoslavia (FRY) and all the parties concerned (1):
because this crucial point is left open, the resolution could be adopted with the accep-
tance of the FRY and without, the otherwise certain, veto of Russia. The negotiations
are meant to lead to a political settlement, which shall determine whether Kosovo will
have access to independence or remain under the sovereignty of the FRY, although
with the concession of a broad autonomy.

According to resolution 1244, the FRY has to withdraw all its police and mili-
tary forces from Kosovo, while a two-fold international presence is established to the
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purpose both to enforce peace and security in the region, assuring safe and free return
to refugees and displaced people (KFOR mission), and to provide an interim admini-
stration. For this second task, resolution 1244 entrusts a civil mission that will be
called UNMIK (UN Interim Administration Mission in Kosovo). UNMIK is the au-
thority in charge for providing the essential civil and administrative functions, includ-
ing the maintenance of civil law and order.

Then, a Special Representative of the Secretary General of the UN (SRSQG) is
appointed, as the major authority in charge for the interim administration. As soon as
he took office, the SRSG issued a regulation from which the fundamental features of
the provisional system emerged.

As this regulation clearly states, «all legislative and executive authority with re-
spect to Kosovo, including the administration of the judiciary» is the competence of
UNMIK [29]. UNMIK has the power to issue legislative acts in the form of regula-
tions, that are promulgated by the SRSG. The regulations issued by UNMIK — ex-
cept for the case of revocation by the issuing institution itself — are meant to stay in
force until they are replaced by legislative or administrative acts of the definitive in-
stitutions, which shall be identified at the conclusion of the political settlement on the
final status of Kosovo.

Therefore, the interim administration system is not an independent but a derived
legal system, since it draws its legitimacy, as well as its limits, from UNSC resolution
1244 and eventually, through this, from the UN Charter. Since resolution 1244 is part
of international law, it is also part of the international lex specialis that the Court in-
tends to examine to respond to the question laid before it.

3. The nature and limits of the interim administration and the Constitu-
tional Framework

Because of its derived nature, the interim administration in Kosovo can operate
only to fulfill the functions attributed to it by UNSC resolution 1244, respecting the
principles and limits that the resolution imposes on it [25]. The crucial limit, which
will be considered here, is the provisional character of the special legal order created,
which corresponds to the provisional and temporary nature of the mandate of
UNMIK. It is a sort of «genetic» limit, preventing the provisional institutions from
taking any measure that could affect the final status of Kosovo, since resolution 1244
declares «the commitment of all Member States to the sovereignty and territorial in-
tegrity of the Federal Republic of Yugoslavia» [28]. The Court, indeed, states: «this
resolution mandated UNMIK merely to facilitate the desired negotiated solution for
Kosovo’s future status, without prejudging the outcome of the negotiating process»
[13. Para. 99]. After a political settlement is reached and before winding up its activi-
ties, UNMIK will have one last task: «at a final stage, overseeing the transfer of au-
thority from Kosovo’s provisional institutions to institutions established under a po-
litical settlement» [28. Para. 11].

Being committed to respect the sovereignty of Serbia, UNSC resolution 1244 can
not be interpreted as a valid legal grounds for any act by the provisional administration
that could affect the decision on the final status of the area. Indeed, resolution 1244, pro-
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vides not for the extinction, but merely for the suspension of the exercise of Serbian sov-
ereignty in the territory of Kosovo, as long as UNMIK will be in charge (4).

Serbian law is to be replaced by UNMIK regulations: nevertheless, the very first
of them mentions that law as a subsidiary source on matters not regulated by the pro-
visional system (2). Serbian law can therefore still be applied, not because of its own
effectiveness, but because of the reference made to it in the regulation 1/1999 and just
within the limits indicated by it.

Subsequently, UNMIK regulation 59/2000 lays out a more detailed hierarchy of
the sources of the provisional system, establishing that Serbian law — on the bottom
rung — can be applied only if effects of its application are not in contrast with all of
the superior sources (3).

The UNMIK regulation 2001/9 prepared the legal grounds for developing the
self-government for the people of Kosovo, by providing for the holding of free elec-
tions and adopting a Constitutional Framework (CF), meant to rule the future local in-
stitutions [31].

Despite its name, the CF for self-government is not an act setting the fundamen-
tal norms of a new, independent legal system, whose powers lay in its own sover-
eignty [18; 27]. The legal system thus established can only have a derived character,
taking its powers and legitimacy from UNSC resolution 1244, and the preamble of
the CF declares that the activity of the provisional institutions shall not in anyway
«affect or diminish the ultimate authority of the SRSG to ensure full implementation»
of the resolution 1244». Art. 12 of the CF, then, is clear in establishing that the insti-
tutions of self-government shall exercise their functions in a manner consistent with
the provisions of the resolution 1244: in cases of violation of the limits derived from
the latter, the SRSG has the power to take «appropriate measures» (5).

Resolution 1244 (as already seen) is an act of international law and hence it is
part of the lex specialis that —according to the Court — has to be considered to answer
the question posed by the UNGA. Such international lex specialis does include also
the CF, since it was adopted on the basis of resolution 1244. It is as much as saying
that the international legal nature of the former is passed on to the latter (6): therefore,
the question concerning the legality of the declaration of independence within interna-
tional law, is examined by the Court in the light of both acts.

It was reasonable to expect, then, that the Court would deny the «accordance
with international law» of the declaration of independence, because it was an act af-
fecting the final status of Kosovo and, thus, in contrast with both the CF and UNSC
resolution 1244 and, finally, with international law.

4. The declaration of independence of Kosovo and the identity of its authors

It was not so. As is well-known, the Court at this point enters into detailed analy-
sis to qualify the authors of the declaration, holding that the identity of those subjects
«is a matter which is capable of affecting the answer to the question whether the dec-
laration was in accordance with international law» and, therefore, it feels itself «free
to examine the entire record and decide whether that declaration was promulgated by
the Provisional Institutions of Self-Government or by some other entity» [13. Para.
52-54]. The change of the text of the original question raised by the UN General As-
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sembly — removing the reference to the Provisional Institutions of Self-Government
of Kosovo — clearly reflects this assumption.

So, the Court notes that the authors of the declaration of independence, although
meeting within the Provisional Assembly, had acted not in the name of this institu-
tion, but in another capacity. On the basis of this, the Court was able — as will be
clarified in the next section — to conclude that the declaration of independence «did
not violate any applicable rule of international law» [13. Para. 122].

The qualification of the legal identity of the authors of the declaration is, in it-
self, one of the aspects of the reasoning of the Court that can be criticized. Indeed, if
it is true that the authors of the declaration did not act in the name of the Assembly, it
is also true that they did not proclaim independence as private citizens.

Instead, they qualify themselves as «the democratically-elected leaders of our
people»: therefore, they still declare to be acting in a role that derives from their tak-
ing part in the elections. And these elections — being based on the CF — could not
lead to any result allowing those «democratically elected» to act beyond the funda-
mental limit of respect for UNSC resolution 1244. In other words, since the attribu-
tion of «democratically elected» was obtained on the basis of the CF, it is difficult to
understand how those people who were elected could not be subject to the same CF,
so that it should even be immaterial whether or not they qualify themselves as the
«the Assembly».

Another reason why — according to the Court — the declaration of independ-
ence is not attributable to the Assembly, would be the atypical composition of the
meeting in which it was issued. Indeed, the President of Kosovo also participated in
it, qualifying himself as such and finally signing the declaration: but his presence is
not foreseen for ordinary sessions of the Assembly [13. Para. 107]. Hence, the Court
holds that the meeting cannot be qualified as a session of the representatives of the
Kosovar people constituting the Assembly, so concluding that the paternity of the
declaration of independence cannot be attributed to the Assembly.

The President of Kosovo, however, is himself one of the provisional authorities
provided for in the CF: so, the conclusion to be drawn should have been — at least —
that his participation in the proclamation of independence had occurred in violation of
international law. Actually, Serbia’s expectation that the SRSG would intervene, as
the supervising authority, was not misconstrued.

5. The lack of direct effects of the lex specialis on the position of the authors
of the declaration

The lex specialis of international law considered by the Court includes UNSC
resolution 1244 and the CF, but none of them, according to the Court, can have direct
effect on individuals.

UNSC resolution 1244, the Court observes, does not include individuals among
its addressees: had its intention been different, the UNSC would have indicated it ex-
pressly. Therefore, the resolution does not have effects upon individuals and, being
so, it does not prevent them from declaring their independence acting as private per-
sons [13. Para. 114].
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As for the CF, the Court holds that it also regulates only the activity of the provi-
sional institutions, not the behavior of individuals. Thus, because the authors of the
declaration had not acted as the provisional Assembly, «it follows that the authors of
the declaration of independence were not bound by the framework of powers and re-
sponsibilities established to govern the conduct of the Provisional Institutions of Self-
Governmenty [13. Para. 121].

Therefore neither of the two acts forming the international lex specialis was ap-
plicable to the behavior of Kosovar citizens who authored the declaration: the conclu-
sion of the opinion, therefore, is that «the adoption of the declaration of independence
did not violate any applicable rule of international law» [13. Para. 122].

An essential premise for upholding such a conclusion is the legal «placement»
given by the Court to the acts of individuals, one on a level different from interna-
tional law. Only by means of such an assumption can the conclusion be reached that
acts of simple citizens do not «meet» the limit established by UNSC resolution 1244
(and confirmed by the CF), since this limit operates only on the level of international
law, without producing direct «binding» effects on individuals.

This reasoning implies a strict dualistic view of the relationship between the in-
ternational system and the domestic system: norms of the former would be directed
exclusively to States and only the latter’s ones would be capable of «binding» indi-
viduals.

The assumption seems questionable. First of all, resolution 1244, being adopted
on the basis of Chapter VII of the UN Charter, does not meet the limit of domestic ju-
risdiction, otherwise granted to UN member States by art. 2.7 of the UN Charter (7).
Even scholars following a dualistic (or pluralist) view on the relationship between in-
ternational and domestic systems have no difficulty in recognizing that, where Chap-
ter VII applies, the acts of the UN can directly affect rights and duties of individuals.
The Court does not consider this possibility, but it could actually lead to a totally dif-
ferent conclusion: this is why the issue deserves some attention.

The problem concerning the possible direct effects of provisions contained in the
UNSC resolutions is dealt with by scholars wishing to demonstrate that such resolu-
tions — being based on Chapter VII — can produce direct effects for individuals
even before — or without — the adoption of national provisions of implementation
by Member States (8). The case of Kosovo does not even pose this kind of a problem,
since resolution 1244 was adopted with the consent of Serbia and as Serbian law is
suspended with relation to Kosovo, the Serbian Government is lacking capacity to
enact any measures of implementation.

Since the domestic jurisdiction limit does not come into consideration, then it is
both possible and necessary to ascertain whether UNSC resolution 1244 is able pro-
duce direct effects on individuals in Kosovo, though being formally addressed only to
States. To this purpose, it could be useful to recall how — more than fifty years ago
— the Court of Justice of the European Communities was able to firmly acknowledge
the possible existence in the field of international law of a «new kind of legal system»
that recognizes as subjects not only member States, but also their citizens [8]. On this
premise, over the years the European Court has been normally admitting that some
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provisions of the treaties establishing the European Union — having a clear, detailed
and unconditioned content — are capable of creating both rights and obligations for
individuals, even if such effects are not textually provided for by the provisions them-
selves, formally addressed only the Member States .

A similar reasoning could lead to recognize that even the UNSC resolution 1244
can be effective in producing some direct effects for individuals, in the new provi-
sional legal system for Kosovo. From this perspective, it should be ascertained
whether a prohibition to declare the independence of Kosovo could be inferred from
resolution 1244, and whether this provision could be binding upon individuals. The
answer might well be positive. Actually, the resolution does not mention a specific
prohibition to declare independence but, in this regard, it is nevertheless sufficiently
clear, precise and unconditional, as the resolution itself meets the «genetic limit»
mentioned above, being committed to respect the territorial integrity of Serbia: so, the
resolution and the provisional system based on it can not assume as legal any behav-
ior (either by private citizens or by the provisional institutions) aimed at determining
the final status of Kosovo (9).

The declaration of independence in itself clearly violates this principle not
merely because of its formal adoption, but for its huge political consequences, affect-
ing the position of Serbia: so, The day following the declaration, indeed, the first rec-
ognitions by other States were issued, and many others followed: thus creating a
situation that, by the time when the Court’s opinion was delivered, appeared to be po-
litically irreversible (10).

6. The uncertain position of the provisional system operating in Kosovo, be-
tween domestic law and international law

In the Court’s opinion, only UNSC resolution 1244 and the CF belong to inter-
national law, but nothing is said about the nature of the provisional system operating
in Kosovo. In the Court’s perspective, it has to be a non international legal system:
had it been otherwise, the Court would have included it in the international lex spe-
cialis considered to answer the question. The conclusion — obviously — should be
that the provisional legal system operating in Kosovo is a domestic system. However,
this assumption does raise some perplexity.

The resolution 1244 does not apply directly on the level of individuals. On such
a level, UNMIK regulations are meant to be the main source of applicable law. How-
ever, these regulations as well as the CF draw their legal force from the resolution
1244, and their preambles never fail to underline the commitment to respect the limits
set by the founding norms. It seems necessary to conclude, than, that the limits to the
provisional system set by UNSC resolution 1244 are transmitted also to UNMIK
regulations: including the prohibition of any behavior aimed at determining the final
status of Kosovo. Hence this same limit, by means of the UNMIK regulations, meets
the legal position of individuals, making that prohibition binding on them.

In the Court’s reasoning, however, that limit is effective (only) on the level of in-
ternational law, so allowing to conclude that the declaration of independence — being
placed on a different level —can not be affected by that limit. At this point, it becomes
quite clear why the Court took so much care in distinguishing between international
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law and non international law and in stating how only UNSC resolution 1244 and the
CF (but not the UNMIK regulations) fall in the first.

It might have been opportune — not only for the decisive importance that this
approach takes on in the final answer to the question, but also in general — that more
exhaustive argument had been furnished on the nature of the legal system operating in
Kosovo. Indeed, the Court’s reasoning necessarily implies that the system in question
at some point ceases to be international and becomes a domestic system: but this
point is not specified. The Opinion seems to suggest that a boundary between the
field of international law and that of domestic law can be drawn according to the sub-
ject matter concerned (11).

A possible explanation — still within the approach of the Court — could be that
the «watershed» is given by the CF, which would be considered, on the one hand, an
act of international law and, on the other hand, a sort of founding charter of the do-
mestic system operating in Kosovo. This interpretation however is not convincing,
since the CF itself is a UNMIK regulation and does not contain any element that could be
seen as marking a solution on continuity between the international norms situated «up-
stream» and the domestic legal system operating «downstream». Therefore the provi-
sional system itself should be placed in the domain of international law (12).

A final remark is possible. According to the Court, the authors of the declaration
of independence did not act on behalf of the Assembly of Kosovo, but in a different
private capacity, as if they had intentionally put themselves outside the provisional
system, not to encounter the fundamental limit set by UNSC resolution 1244, that —
the Court assumes — can be binding only upon provisional institutions (13). It seems
that individuals, in this way, could choose whether to remain or not to remain under
the rule of a legal system — while being in the territory where it is operates — and by
so doing avoid having to comply with the rules established by that system itself.

Admitting that such an option were possible (as the Court implicitly does), then
it would be necessary to specify in which system the declaration of independence is to
be placed (14). As international law — in the Court’s perspective — is excluded, two
answers are left possible.

The first is that the legitimacy of the declaration has to be assessed by the law of
Serbia. Despite being what it seemed necessary to avoid, it is nevertheless a logical
consequence of the reasoning followed. If an act is placed outside the provisional sys-
tem, it has to fall under the underlying earlier system. The system of Serbia certainly
was suspended by resolution 1244, but, as seen above, its operation is allowed for
matters not regulated by the provisional system.

The second and even more surprising possible answer would be that the authors
of the declaration of independence, by placing themselves outside the provisional sys-
tem, had entered a legal vacuum. If so, then an extremely complicated question would
be raised: is it possible to conceive of a vacuum in law?

Conclusion

The weak points found in the reasoning of the Court are such that a different and
more logic approach would have led to a conclusion diametrically opposed to that
reached by the Court. Indeed, the Court was aware of the political consequences that
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a different answer would entail. The declaration of independence of Kosovo actually
came soon after the failure of the negotiations carried out by the UN Special Envoy,
Marti Athisaari, who had eventually declared he did not believe that the final political
settlement called for in UNSC resolution 1244 could be reached (15). At the time the
opinion was issued, many States had already recognized Kosovo. It is easy to under-
stand, therefore, why the Court avoided concluding that the declaration of independ-
ence of Kosovo was not in accordance with international law.

However, the Court is not a political body. Once it had accepted to give an opin-
ion, it was legitimate to expect that it would offer stronger legal support for the con-
clusion reached (16). Leaving delicate substantial questions aside, the Court preferred
to keep its reasoning on a technical and formal level. The path however proved to be
less aseptic than foreseen, leading to even more complex questions, for example, on
matters of relations between legal systems and the possible effects of the acts of in-
ternational organizations on individuals.

Indeed, the weakest point in the opinion is that it can be read as implicitly admit-
ting that individuals can put themselves outside a legal system and so legitimately
carry out some acts that that system would not allow (including... a sort of coup
d’etat) (17). This interpretation could eventually affect the principle of integrity of
States, more than a different conclusion would, admitting the right of Kosovo to an
exceptional remedial secession.

COMMENTARIES

(1) Annex 1 to resolution 1244 sets out the general principles to be followed during the negotia-
tions, as decided by the Foreign Ministers of the G8. The resolution 1244 is directed to the
Federal Republic of Yugoslavia, the name of the State then became Republic of Serbia, in
2006: in the Advisory Opinion both names are used.

(2) UNMIK regulation n. 1999/1 [29], adopted on July 25, 1999, was made retroactive to 10
June 1999, to let its effects start on the very same date of the adoption of resolution 1244.
The power to enact such a comprehensive regulation, however, is not clearly provided for by
resolution 1244, to the point that Serbia could speak of usurpation of power by the SRSG
[10. P. 240]

(3) According to UNMIK reg. 1/1999 [29], as modified by UNMIK reg. 59/2000 [30]: «The law
applicable in Kosovo shall be: (a) The regulations promulgated by the Special Representative
of the Secretary-General and subsidiary instruments issued thereunder; and (b) The law in
force in Kosovo on 22 March 1989. In case of a conflict, the regulations and subsidiary in-
struments issued thereunder shall take precedence». The amendment made in 2000 was
meant to limit the applicability of the law of the FRY: the time limit was dated back from
1999 — in the original version — to 1989, to make the new system applicable since the same
year in which the FRY had abolished the autonomy previously granted to Kosovo. The pur-
pose was obviously to exclude the applicability of the post-1989 FRY law, presumed to be
less favourable to Kosovo.

(4) In a Memorandum [23] the Government of the RFY claims that UMNIK exceeded the pow-
ers granted it by 1244, issuing some provisions incompatible with the FRY’s continuing sov-
ereignty in the region: in particular making its own dispositions on monetary and customs
matters and issuing passports [10. P. 268].

(5) Art. 12 of the CF provides: «The exercise of the responsibilities of the Provisional Institu-
tions of Self-Government under this Constitutional Framework shall not affect or diminish
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the authority of the SRSG to ensure full implementation of UNSCR 1244 (1999), including
overseeing the Provisional Institutions of Self-Government, its officials and its agencies, and
taking appropriate measures whenever their actions are inconsistent with UNSCR 1244
(1999) or this Constitutional Framework». There will be several decisions by the SRSG an-
nulling ultra vires acts [14. Para. 32]

The Court’s opinion is quite clear: «the Constitutional Framework derives its binding force
from the binding character of resolution 1244 (1999) and thus from international law. In that
sense it therefore possesses an international legal character» [13. Para. 88]

The limit of domestic jurisdiction, sanctioned by Art. 2.7 of the UN Charter, is to be under-
stood as excluding the possibility that the UN resolutions produce direct effects towards in-
dividuals, within Member States’ domestic legal order. This limit however does not affect
measures adopted by the UNSC acting under Chapter VII [1. P. 412]. Resolution 1244 is
adopted under Chapter VII, but only KFOR is authorized to use «all necessary means» to
perform its mission. In any case, the limit of domestic jurisdiction is equally excluded for
UNMIK operations, due to the acceptance of the resolution by Serbia.

Though not consistently confirmed by the practice of States, the idea that resolutions of the
UNSC can produce some direct effects is firmly supported by scholars [6. P. 352]

In his dissenting opinion, Judge Bennouna affirms that UNSC resolution 1244 «is binding on
all States and non-State actors in Kosovo as a result of the territory having been placed under
UN administration» [15. Para. 62]. According to the Vice-president Tomka, «the notion of a
settlement is clearly incompatible with the unilateral step-taking by one of the parties aiming
at the resolution of the dispute against the will of the other» [14. Para. 28]

The day after the declaration of independence, the President of the United States recognized
Kosovo as an «independent and sovereign State» [22]. A further declaration by the US Sec-
retary of State specified: «The unusual combination of factors found in the Kosovo situation
(...) are not found elsewhere and therefore make Kosovo a special case. Kosovo cannot be
seen as a precedent for any other situation in the world today» [9].

The distinction ratione materiae between international law and domestic law, to which the
Court seems to refer [13. Para. 89], is actually criticized by many scholars [1. P. 320]
According to some scholars, all recent cases of provisional administration in Kosovo, as well
as in East Timor and Iraq, allow to acknowledge «a development in international territorial
administration towards the possibility of directly inserting international law into the legal or-
der of the territory through international actors». [10. P. 240]. To the opposite, Judge Yusuf
challenges the theory according to which an act shares the nature of the source from which it
derives its legal nature, holding that this approach «confuses the source of the authority for
the promulgation of the Kosovo regulations and the nature of the regulations themselvesy.
International administrations — he continues — have to act in a dual capacity when exercis-
ing regulatory authority: the conclusion is that «although they act under the authority of in-
ternational institutions such as the UN, the regulations they adopt belong to the domestic le-
gal order of the territory under international administration. The legislative powers vested in
the SRSG in Kosovo under resolution 1244 are not for the enactment of international legal
rules and principles, but to legislate for Kosovo and establish laws and regulations which are
exclusively applicable at the domestic level» [17. Para. 18]. Some Authors equally support
the opinion that the provisional system has to be considered a system of domestic law [19. P.
343].

The Court declares: «the declaration of independence was not intended by those who adopted
it to take effect within the legal order created for the interim phase, nor was it capable of do-
ing so. On the contrary, the Court considers that the authors of that declaration did not act, or
intended to act, in the capacity of an institution created by and empowered to act within that
legal order but, rather, set out a measure the significance and effects of which would lie out-
side that order» [13. Para. 105].
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Consistently with its own premises, the Court did not consider the issue, having to deal
(only) with the international law. In his dissenting opinion Judge Bennouna remarks: «the
Court in this case has not identified the rules, general or special, of international law govern-
ing the declaration of independence of 17 February 2008; according to the Opinion, general
international law is inoperative in this area and UN law does not cover the situation the Court
has chosen to consider: that of a declaration arising in an indeterminate legal order. What le-
gal order governed the authors and the declaration itself?» [15. Para. 63-68]

The Court quotes Mr. Athisaari as declaring, at the end of his mission: «It is my firm view
that the negotiations’ potential to produce any mutually agreeable outcome on Kosovo’s
status is exhausted. No amount of additional talk, whatever the format, will overcome this
impasse». Therefore, he concluded that «the only viable option for Kosovo is independence,
to be supervised for an initial period by the international community» [13. Para. 69]

For instance, it could have been useful to assess whether the resolution 1244 might in part be
extinct due to a change in the fundamental circumstances existing at the moment of its adop-
tion [7. P. 1131].

The remarks by Judge Koroma are pungent: «The Court’s Opinion will serve as a guide and
instruction manual for secessionists groups the world over...»: [16. Para. 4; 20].
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NPABO, MTPUMEHUMOE
K OEKINAPAUNAN HESABUCUMOCTU KOCOBO:
BCE ELLE CJTOXHbIA BOMNMPOC

A. IlueTpodoH

JlenmapTaMeHT MONUTHYECKUX HAYK, PaBa U MEXIYHAPOIAHBIX HCCIIEIOBAHUN
[TagyaHckuil yHUBEpCUTET
Bua oenv Canmo, 28, Ilaoys, Umanus, 35123

B crarbe npuBoaUTCS aHANU3 KOHCYJIbTaTHBHOrO 3akmoueHus MexayHapoauoro Cyna OOH o
Jieknapanuy HezaBucuMmocTd KocoBo, poBeeHHblH eBponeiickum yueHbIM pod. Aneccanapoii [Tuer-
poboH. ABTOp yKaselBaeT, uro MexayHaponssiii Cyn OOH B cBoeM KOHCY/IBTATUBHOM 3aKJIOUEHUU
OCTaBMJI OTKPBHITBIMU HEKOTOpbIE KIIIOYEBBIE BOIPOCH MEXIYHapOJHOIO IpaBa. B crathe paccMmatpu-
BaIOTCSl OCHOBHBIE 3Talbl paccMoTpeHus Jena CyaoM ¢ TeM, 4TOObl OTBETUTh Ha HENPOCTOH BOIPOC O
B3aUMOCBS3H MEXAYHAPOJHOI0 U BHYTPUIOCYJapCTBEHHOIO IIpaBa B 3TOM Jene. B uactHocty, A. ITu-
€TpOOOH aHAIM3UPYET BO3MOXKHOCTU UCKIIIOUEHHS BO3JECHCTBUS MEXIYHAPOTHOIO IpaBa Ha KOHKPET-
HBIX MHAUBUJIOB, YTO ObUIO PEIIAIOIINM IIPU BbIHECeHUU CyIOM CBOETO PELICHUSL.

KuroueBbie cj10Ba: MEX/IyHapOJHOE TPaBO, HAlIMOHAJIbHOE MpaBo, MexayHapoassiii Cyn OOH,
HallMOHAJIbHAS IOPUCAUKIIMS, IPSIMOE IEHCTBHE HOPM MEXKAYHAPOIAHOIO IIPaBa.





