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In the article there is an attempt to understand, taking into account the historical experience, the
social, legal and economic nature of the Constitution as a legal management tool, issued in the end of
the XVIII century, which has a dual nature. On the one hand, the historical appearance of the Constitu-
tion as a legal act related to the socio-economic (structural public) shifts (revolutions) in developing so-
cieties, when the Constitutions replaced the monarchs and were a tool of society, which was negotiating
with the state. On the other hand, the evolution of the spirit of the Constitution over the past two centu-
ries almost completely changed its content, when it is not society dictates its terms to the state, but the
state with the help of the Constitution establishes for the society those or other requirements, obliga-
tions, legal boundaries. From the subject of management society is transformed into an object of man-
agement, and the state, which once acted as a control object, becomes the subject of management. In
this regard, according to the authors, it is necessary to consider the suitability of this instrument of man-
agement (Constitution) to the changing realities. Social Contract may become a desired national idea of
Russia, uniting the state and society and contributing to the development of democracy at its best.
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The history of the first constitutions. the conditions and reasons

The word «constitution» (from lat.) means «to install, set up.» We could remem-
ber, that this term called one of the types of legal acts of the emperors of ancient
Rome (the other acts were called imperial decrees, crypts). Even in the ancient states
(for example, the Sumerian civilization, laws of King Hammurabi of the XVIII cen-
tury B.C) the rulers composed the collection of laws, according with the rules, how
they were living. However, the term «constitution» in its modern sense appeared in
the XVIII century [18. P. 22].

England is considered as the homeland of Constitutionalism. For example, in
XVII in this state actively took constitutional acts (laws), which had only a few fea-
tures of the Constitution (Habeas Corpus Act in 1679, the Bill of Rights of 1689) The
Constitution, however, in the sense of a single instrument in the UK was not accepted.
We believe it is necessary to particularly pay attention to the existing state system of
Great Britain — the monarchy. G.B. did not become a republic [4. P. 5-15].

The second phase of constitutional development takes place on the American
continent. In 1776 the United States adopted the Declaration of Independence, which
has a constitutional character. The ideas of the Constitution were returned to Europe.
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The second constitution in the world was adopted in 1791 in France [6. P. 71; 9. P. §;
11. P. 6].

A long time ago the science formed the approaches on the issues of the essence
of the Constitution:

— Liberal (Hobbes T., John. Locke). Representatives of this approach consider
the Constitution as a legal act, limiting the power of the state and guaranteeing human
rights. Thus, in their understanding of the Constitution unambiguously progressive
document, that served the interests of the whole society;

— Social-Democratic (F. Lassalle, V.I. Lenin). According to the Social Democ-
rats, the Constitution in its essence reflects the balance of class forces, consolidating
the rule of one class, overwhelming other groups in society. Thus, in this approach,
the Constitution does not explicitly link to the progress of society, with ensuring the
interests of all its members.

The Constitution of 1993 reflects the Russian Social-democratic approach [13.
P. 10], which has not changed since the time the idea of the Great October Socialist
Revolution of 1917 [3. P. 47].

State prevails over man, and the state's interests prevail over the interests of so-
ciety, which is clearly apparent in the Soviet and in the modern Russian Constitution.
The positive role of the constitution was caught by the Liberals but not by Social
Democrats. According to the second, the Constitution is not in the interest of all, and
above all is for the selfish interests of the bourgeoisie. Therefore, they say that it
serves for ones and misleads others [4. P. 6-15].

What is the Constitution?

Constitution — is a normative legal act (a set of acts), which has the highest le-
gal force and regulating the most important public relations. The Constitution is at the
head of the system (pyramid) of the laws. This is a legal document, the provisions of
which in any case should not contradict each other [16. P. 91; 29. P. 22].

According to the Dictionary of the Russian Language by V.I. Dahl, constitution
(from the Latin. — education, the device of the Board, the foundation of the State
Administration) — is the basic law, governing the rights and duties of election meet-
ings and their relationship to the sovereign and to the people; management of law,
limited by monarchy, where the law is above the ruler [1. P. 18].

What does the constitution control [25. P. 1]? It manages the general principles
of functioning of the state. In particular, the critical areas are articles that show the
political system, form of government, political regime, types of power, the concept of
human rights and freedoms, etc. The Constitution should express the interests of not
only the state, but equally of civil society [17. P. 17], by which we mean a community
of independent subjects (citizens) within the state, producing moral and material goods
for the benefit of the community and the state, along with the aggravation of relations be-
tween society and the state both sides make steps towards each other [22. P. 3].

In the modern sense, the term «constitution» is associated with the period of de-
composition of feudal relations and the formation of the capitalist relations.

During the feudal period in a society dominated the class of land owners (feudal
lords) [7. P. 61].
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State expressing mainly the interests of the feudal lords, it did not guarantee the
inviolability of property entrepreneurs [2. P. 18]. Entrepreneurs were getting richer
than feudal lords, but they had not right to exercise management functions in the
state. Taking advantage of the plight of workers and peasants, businessmen organized
their anti-monarchical power [14. P. 1]. During this period, appears the idea of the
Constitution as a legal act, designed to limit the arbitrariness of the state to secure the
equality of rights and freedoms of individuals [20. P. 12]. The engine of the constitu-
tional process was entrepreneurial class, as well as the most advanced thinkers of
modern times. Fighting businessmen led to the revolution (democratic, bourgeois-
democratic) and the adoption of the first Constitution [15. P. 61].

The Constitution as a legal instrument of the bourgeoisie

It requires a brief excursion into the history of the French Revolution in 1789. The
bourgeoisie made the revolution; they fought for civil rights and economic freedoms. By
that time they understood the opportunities and the need to participate in government, and
ultimately — to lead this process. Approval of the new, capitalist mode of production
prevented the feudal-absolutist system, the feudal relations of production. The King did
not suit the bourgeoisie, and the constitution was the replacement — a very good legal in-
strument — to exchange the King to his inanimate form [28. P. 25].

How it works: There took place (accumulated) serious changes, first individually
and then in collective sense of justice, which have a mutual influence on each other
[8. P. 61]. They become part of public consciousness and become the collective ad-
ministration of justice. As a result of the appearance of a collective sense of justice as
if it is divided into individual justice of each, it replaced the true individual human
consciousness (the instinct of the crowd).

What we are now writing, may not be immediately perceived, but over time the
sense of justice will change, as has happened more than once, following the change of
socio-economic formations, and specialists (lawyers, philosophers, psychologists),
and will switch to something else [19. P . 56]. Especially brightly it is reflected in the
legal system: from what it comes from and in whose interests. It is enough to compare
the two points of view: V.. Lenin (Ulyanov) in the «State and Revolution» and L.I.
Petrazhitsky in his seminal work «The Theory of law and state in connection with the
theory of morality».

On the one hand, there is the prevalence of national interests against the interests
of the individual. For example, the death penalty is not always used for the murder,
but, often, for the appropriation of socialist property (theft). And the opposite ap-
proach: the rule of law and, especially, their use is based on the rules of morality, in
society [23. P. 22].

The level of development of modern society has outgrown the scope of the exist-
ing state, legal registration provisions of the Constitution. It seems that today, there is
a need for a more modern and more appropriate management legal tool, that can meet
the challenges of the time [14. P. 1].

The Constitution in modern Russia: searching for balance between the interests
of society and state

The Constitution is the fundamental principle of a modern sovereignty, which
today is called democracy. And since modern democracy, in our opinion, has outlived
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its usefulness, as it is an expression of the constitution has also become archaic.
Thinking about democracy as a trend of development of the state, we cannot recall
the words of Winston Churchill that «democracy — the worst form of government
except for all the others». Sir Winston Churchill as an undoubted expert on democ-
ratic principles and their implementation, in our opinion, characterized the essence of
a democratic state structure [26. P. 58].

Indeed, the regime of democracy provides the holding of free elections, followed
by all the familiar set of words, with which today adherents of democracy shook the
air [6]. But democracy — it is not a frozen form, but a process. Democracy must be
developed; otherwise it will stagnate and decay [27. P. 1-2].

Unfortunately, Russia’s Constitution in 1993, although it is a document of direct
action [21. P. 5] does not provide a real, adequate cooperation between the State and
society [12. P. 10]. It is known that in 1992, the draft Constitution, developed by the
Constitutional Commission, proposed section on civil society, which had planned to
attempt to resolve the complex relationship between the state and civil society, bring-
ing them to the level of parity relations [24. P. 17].

However, adopted in 1993 Yeltsin’s version of the Constitutional Council in a
section of the Basic Law has not been selected, although the current models of the
constitutions in the world are not limited to the regulation of the state apparatus and
freedoms.
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KOHCTUTYLUA KAK MPABOBOWN UHCTPYMEHT
YMNPABJIEHUA OBLLECTBOM:
NMPOBJIEMblI U TEHOEHLIUA

JLYO. I'pynusina’, A.B. JlaryTkun®

' Kaenpa rparaHckoro npasa
®dunaHcoBbIi yHUBepcuTeT npu IlpaButenscrse Poccuiickoit @eneparu
np-km Jlenunepaockutl, 49, Mockea, Poccus, 125167
? Kaenpa aIMHHHCTPATHBHOTO X (DUHAHCOBOTO TPABa
Poccuiickuit skoHomuueckuii yausepcureT uM. I'.B. IlnexaHoBa
nep. Cmpemsaunnvii, 36, Mockea, Poccus, 117997

B cratbe mpennpuHsTa IMOMBITKA OCMBICIEHHS C YY€TOM HCTOPHYECKOIO OIBITA COLMAIIBHOH,
IIpaBOBOM U 3KOHOMUYecKoil npupoasl Konerurynuun kak opopmusiierocs B konue X VIII B. npaBoBo-
IO UHCTPYMEHTA YIPAaBJICHHUS, UMEIOILEro JBOMCTBEHHYIO npupoay. C OfHOW CTOPOHBI, HCTOPHUECKOE
nosiBjieHne KOHCTUTYLIMU Kak MPaBOBOrO aKTa CBS3aHO C COLUAIBbHO-3KOHOMHYECKHMH (CTPYKTYPHBI-
MU OOLIECTBEHHBIMH) CIBUTaMHU (PEBONIOLMSAMH) B pa3BUBAIOIIUXCs obOuiecTBax, korna Koncruryuuu
3aMeHsUIM OO0 MOHAPXOB M OBUIM HHCTPYMEHTOM OOIIECTBA, KOTOPOE AOrOBApUBAJIOCH C IOCYAAPCT-
BoM. C Jpyroii CTOPOHBI, 3BOJOLUS CyIHOCTH KOHCTUTYIMM 3a MpoIlealne JBa BeKa MPaKTUYECKH
MIOJTHOCTBIO M3MEHWIIA €€ COJIepKaHKe, KOr/ia He 0OLIeCTBO AUKTYET rOCyJapCTBY CBOH YCJIOBHS, a T0O-
CyJapCcTBO € MOMOIIBI0 KOHCTUTYIIMK yCTaHABIMBAET JUIsl OOIIECTBA T€ WM UHbIE TpeOoBaHus, 00s13a-
TEJbCTBA, IPABOBBIE TPaHUIbl. VI3 cyObekTa yrnpaBieHus! 00IIECTBO MPEBpAIAeTCs B 00BEKT yIpaBiie-
HUS, a TOCYAapCTBO, HEKOrJa BBICTYIABIIEE B POJM OOBEKTA YIPABJICHUS, CTAHOBUTCH CYyObEKTOM
yrpasiieHus. B 3TOl CBS3U, 110 MHEHUIO aBTOPOB CTAThH, MPUXOJUTCS 3ayMaThCsl O PUTOITHOCTH Ca-
Moro MHCTpyMmeHTa ynpasieHusi (KoHcTurynnu) k MeHsitommMmcs peanusim. OOLIecTBEHHBIH 10roBop
MOXET CTaTh HCKOMOMW HallMOHANBHOM uaeeil Poccun, o0beanHsIoNIel rocy1apcTBo U 00LIECTBO U CIIO-
COOCTBYIOILIEH PA3BUTHIO IEMOKPATHH B €€ JYYIINX MPOSBICHUSX.

KuroueBbie ¢JIoBa: KOHCTUTYLUS, TOCYJAPCTBO, IPaXAaHCKOE 00IECTBO, MOHAPXHS, OypxKyasus,
pEBOIIONNS, CPETHUM KIlacc, 3aKOH.





