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B apOurpaxkuble cynbl 3a CyneOHON 3amuTOd oOparnaroTces rpaxaHe, UMEIOLIMEe CTaTyC Mpe-
HpUHUMaTeNeH, MpeJCTaBUTEeNN «Mayioro 6usHeca». MiM 1ocTaTo4HO CIOKHO BECTH [0 B CyZe, Korjaa
JPYToii CTOPOHOI ABISAETCS TOCYAApCTBO, THOO BECTH JIEI0 MIPOTHB KPYIMHBIX IOPHIHICCKAX KOMITAHUH.
PaccMOTpeHHUIO U My TSAM pelleHus JaHHBIX IPo0JIeM IOCBAIIEHa CTaThs.
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ApOUTpaKHBIN CyJ BBIIOJIHSAET BO3JI0KEHHBIE HAa HETO 33/1a4K CTPOTO B Mpey-
CMOTpPEHHOM (pesiepalibHbIM 3aKOHOM mopsizike. [IpoieccyalibHble HOPMBI, COJIEpKa-
UIMECs] B MaTepUaIbHO-NIPABOBBIX HOPMATUBHBIX aKTaX, HE JOJIKHBI MPOTUBOPEUUTH
HOpMawm, 3akperieHHbIM B Koncturyuun PO, denepanbHOM KOHCTUTYIIMOHHOM 3a-
koHe «OO0 apOutpaxkubix cynax B Poccuiickoit @enepauumn», AIIK PD. B crnyuae
MIPOTUBOpEYMs HOpMaMm, cojepxkaminumces B Koncruryuuu PO, ®enepaibHOM KOHCTH-
TyIHOHHOM 3aKoHe «O0 apOouTpaxHbix cyaax B Poccuiickoit deneparumny, AIIK PO,
JIOJKHBI IPUMEHATHCS HOPMbI IOCTIETHUX OCHOBOIIOJIAraloUINX akToB. Takxke ciemy-
€T UMETh B BHU]y, UTO AeicTByeT DenepaibHblil 3akoH «O BBeJeHUH B JeiicTBre Ap-
OUTpaXHOTO TpoIecCyanbHOT0 Koaekca Poccuiickoit denepanumny.

B cootBerctBum c 1. «o» ctr. 71 Koacturyuuu PO B Benennn deneparnuum Haxo-
JSITCSL Cy/I0yCTPOUCTBO M apOUTPakHO-MPOIIeCCyalIbHOE 3aKOHOAATeNbCTBO. Crieo-
BaTeJIbHO, HU Kakue-In0o opranbl cyObekToB PD, HU OpraHbl MECTHOTO CaMOYTpaB-
JICHUs1 HE BIpaBe MPUHUMATh 3aKOHBI, KAKHE-ITN00 Apyrue HOpMaTHBHBIE aKThI, PETY-
JUPYIOUINE MOPSI0K CYAONPOU3BOJCTBA B apOUTpakHbIX cynax P®. HopmarusHbie
aKTbl, IPUHSTHIE 3TUMH OpPTaHAMH 10 BONPOCAM PACCMOTPEHUSI U pa3pelleHus ap-
OUTPaXKHBIMHU CyJaMH SKOHOMHUYECKHX CIIOPOB M MHBIX CIIOPOB, OTHECEHHBIX (erie-
paJIbHBIM 3aKOHOM K BEACHHUIO apOUTpPaXKHBIX CyJIOB, HE MOJJIEKAT MPUMECHEHUIO, a B
cly4yae MPUMEHEHHMsI 3TOTr0 3aKOHOJIaTEIbCTBA PELICHUS, BBIHECEHHBIE B COOTBETCT-
BUU C HUM, TOAJICKAT OTMEHE, KaK IMOCTAaHOBJICHHbIE C HAPYIICHUEM apOUTPaKHOTO
IpoLecCcyaabHOro 3akoHoaarenscTna [2. C. 3].

Ucxons u3 atoro, cyaeOHas BIACTh — ATO MPEIOCTABIECHHBIEC CIIELUATbHBIM I'0-
Cy/JIapCTBEHHBIM OpraHamM, cyZam IOJIHOMOYHMS MO Pa3pelieHUI0 OTHECEHHBIX K MX
KOMIIETEHIIMY BOIIPOCOB, BOSHUKAIOIIMX IPU NPUMEHEHUH NPaBa, U peaau3anus 3TUX
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MOJIHOMOYMM MyTe€M KOHCTUTYLMOHHOI'O, I'Pa)/JIaHCKOI0, YrOJIOBHOIO, aIMUHUCTpA-
TUBHOTO M apOUTPaKHOTO CYJONPOM3BOACTBA C COOJIOAECHMEM MpOLECCyalbHbIX
¢dopM, CO3/1aI0LINX TAPAHTUIO 3aKOHHOCTHU U CIIPaBeUIMBOCTH IPUHUMAEMBIX CyJaMU
pelieHu.

Peanuzanus cyneOHOW BIacTW 3aKIIIOYAETCS B pealM3aldd TeX MOJTHOMOYHIA,
KOTOPBIMU HaEMSAIOTCS cyAbl. Cpeau 3TUX MOJTHOMOYMN BaXKHEUIITNM SIBIISIETCS OCY-
mectBiaeHue npaBocyausa. B cr. 118 Koncturynun P® ckazano, uyto mpaBocyaue B
Poccun ocymectBisercs Toapko cyaoM. [IpaBocyaue — UCKIIOYMTENbHAS KOMIIE-
TEeHIUS CyneOHOM BiacTU. TpaJuIMOHHOE MOHSATUE MPABOCYIUs, OCHOBAaHHOE Ha
HOpMax 3aKOHOJATENIbCTBA O CYJOYCTPOMCTBE, BKIKOYAJIO TOJBKO JIEATENBHOCTh CY-
JIOB IO PACCMOTPEHUIO M PA3PELICHUIO I'Pa)XJTaHCKUX U YroJOBHBIX Aen. OfHako B
HACTOsLIEe BPEMs B CBSI3M C BO3pACTaHUEM POJIU CyJI€OHOM BIACTHU B PEryJIMpPOBAHUH
OOIIECTBEHHBIX OTHOILIEHUH pamMKku, ompezeneHHbie DenaepanbHbIM KOHCTHTYIIHOH-
HbIM 3akoHOM «O cyneOHol cucteme Poccuiickoit @enepamum» Ne 1-OK3 ot 31 ne-
kabpst 1996 r., pacmmpunu noHsTHe npasocynus. B coorBercTBuu co ct. 4 Dene-
paJbHOrO KOHCTUTYLMOHHOTO 3akoHa «O0 apbutpaxkHbix cynax B Poccuiickoit de-
nepanum» Ne 1-OK3 ot 28 anpens 1995 r. u cr. 1| ApOuTpaxHOTO MPOIIECCyaTEHOTO
koaekca P® apOurpaskHble CyJbl OCYILECTBISIIOT MPABOCYAHUE IyTEM Pa3pELICHUS
SKOHOMHMYECKUX CIIOPOB U PACCMOTPEHHUS UHBIX JIE]I, OTHECEHHBIX K UX KOMIIETCHIIUU
COOTBETCTBYIOIIMMH 3aKOHAMHU. TakuM 0Opa3oM, MOHATHE MPABOCYIUS PacKphIBaeT-
Csl B pa3JIMYHbBIX €0 ACHEKTaX.

ApOuTpaxkHbIE Cy/Ibl KaK OTHOCSIHMECS K (ellepalbHbIM Cy/1aM JO0JDKHBI OCYIIle-
CTBJISITH CYJONPOM3BOJCTBO M0 (hemepanbHbiM 3akoHaM. CoriacHo cr. 1| Apourpaxk-
HOT'O IpoIecCyaabHOTo Kojekca P® mpaBocynue B chepe mpeArnpruHUMATETLCKOW 1
MHOW 3KOHOMHYECKON JESATEIbHOCTH OCYILECTBISIETCS apOUTPaKHBIMU CyJlaMu, 00-
pasoBaHHbIMU B cooTBeTcTBUH ¢ KoHctutynueln PO u denepanbHbIM KOHCTUTYLIH-
OHHBIM 3aKOHOM «O0 apOuTpaxHbix cynax B Poccuiickoit deneparmm» Ne 1-OK3 ot
28 anpens 1995 r., «mmyTem paspelieHus] SKOHOMHUYECKUX CIIOPOB M PACCMOTPEHUs
UHBIX JIeJ, OTHECEHHbIX K X komnereHuu AIIK P® u npyrumu denepanbHbiMu 3a-
KOHaMH, 110 ITpaBWJIaM, YCTAHOBJIEHHBIM 3aKOHOJATEIbCTBOM O CYJONPOMU3BOJICTBE B
apOUTPaKHBIX CyaaxX».

B cootBerctBunm co cr. 18 Koncruryuuu PO npaBa u cBoOO01bI YeOBEKa U rpa-
KTaHUHA SIBJIIOTCS. HEMIOCPEACTBEHHO JICHCTBYIOMMMH U 00ECTIEYMBAIOTCS ITPABOCY-
mueM. 3aadu Cy0NpOU3BOJICTBA B apouTpakHoM mporecce (ct. 2 AIIK P®) onpe-
JEISIOTCS LEeNsIMH CyAeOHOM aesrenbHocTr ucxons uz Koncrurynuu PO, penepans-
HBIX KOHCTUTYIIHOHHBIX 3aKOHOB M MEXIYHAPOJHBIX 0053aTeIbCTB HAIIErO Trocyaap-
cTBa. B KOHEUHOM cueTe Bce 3a/1a4M HampaBiIeHbl Ha oOecrieueHne Cy1eOHOM 3alUThI
KaK KOHEYHOW M MPaBOCYIUs M pe3ysbTara (pyHKIIMOHUPOBAHUS CyJeOHOM cuc-
TeMbI. DTO JIOTUYHO BbITeKaeT u3 cT. 18 Koncturyuuu PO, rae npaBocyaue Ha3BaHO
KaK yCIIOBHE, 00ECIIeYHBAIOIIEe HEITOCPEICTBEHHOE JICHCTBHE TpaB U CBOOOJ Yelo-
BEKa U Tpak/JlaHuHa.

3amagamu cyoonpousso0cmaa 8 apoumpaxicHulx cyoax sSBISIOTCS:
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1) 3ammTa HapyLIEHHBIX WIK OCMIAPUBAEMbIX IIPAaB U 3aKOHHBIX MHTEPECOB JIULI,
OCYILLECTBISIOIINX MPEANPUHUMATENBCKYIO U MHYI0 3KOHOMHYECKYIO AESTENbHOCTb,
a TaKXke MpaB U 3aKOHHBIX MHTEepecoB PD, ee cyObEKTOB, MyHHIIMIIAIBHBIX 00pa30-
BaHUH B cdepe MpeTPHHUMATEIHCKON U MHOW YKOHOMHUYECKOU e TEIIbHOCTH U JIP.;

2) obecriedeHrne AOCTYMHOCTH MpaBoOCynusi B cdepe MpeanpuHUMATEIbCKON H
WHOM SKOHOMHUYECKOM JCATEIIbHOCTH;

3) cnpaBemuBOe MyOIMYHOE Cy/IeOHOE pa30upaTeIbCTBO B YCTAHOBIICHHBIN 3a-
KOHOM CPOK HE3aBUCHMBIM U OECIIPUCTPACTHBIM CYyJIOM;

4) yKperuieHHe 3aKOHHOCTH M MPeayNpexkJACHUE MpaBOHApYIIEHUH B cdepe
MPEIIPUHAMATEIBCKON U THOM Y9KOHOMHYECKOM JEATEIbHOCTH;

5) popMupOBaHUE YBAKUTEIHFHOI'O OTHOLICHHUS K 3aKOHY H CYJy U T.1.

CornacHo cr. 5 ®@enepaabHOr0 KOHCTUTYIIHOHHOTO 3akoHa «O0 apOUTpa)kHBIX
cynax B Poccuiickoit @eneparum» ot 28 anpens 1995 r. Ne 1-OK3 ocnosnvimu 3a0a-
yamu apoumpasdcHvlx cyooé B Poccum mpu pacCMOTPEHUH IOJIBEIOMCTBEHHBIX MM
CIIOPOB SABJISIFOTCS:

1) 3ammTa HapylmIEHHBIX WM OCIAPUBAEMBIX TMPAaB U 3aKOHHBIX WHTEPECOB
OPEANPUATHN, YUPESKICHUN, OpraHn3aluil U TpakaaH B chepe NpeArnpruHUMATENb-
CKOH M MTHOM 3KOHOMHYECKOU NEATEIbHOCTH;

2) coelCTBUE YKPEIIJICHHIO 3aKOHHOCTHU U MPEIyIPEexACHUIO MPAaBOHAPYIICHUH
B chepe MpennpUHUMATEIbCKON 1 HHOW SKOHOMHUYECKOH J1eTETbHOCTH.

[TpuBeneHHbIC 3324l OCYIIECTBIISIIOTCS apOUTPAKHBIMU CYAaMU HPUCYLIUMHU
UM, KaK U JPYTUM OpraHaMm CyAeOHOH BJIACTH, CIIOCOOAMH M C TIOMOIIBIO TIOJTHOMO-
YHii, yKa3aHHBIX B apOUTPaXHOM MPOIECCYaTbHOM 3aKOHOAATEeNbCTBE. [ ocyre-
CTBJICHHSI 9THX 3a/1a4 apOUTPAXKHBINA CyJ| K&KAOTO YPOBHS HAICICH CBOMMH, TOJIBKO
eMy MPUCYUIMMH MOJIHOMOYMSAMU. Tak, apOuTpaxHbie cyapl cyObekToB PD paspe-
IAl0T MOABEJOMCTBEHHBIE UM JeJia [0 NEePBOM M aneJUIALMOHHON WMHCTAaHUUSM, a
denepanbHble apOUTPaKHBIE CY/IbI OKPYTOB OCYIIECTBISIOT B KACCAIIMOHHOM TOPSI-
K€ MPOBEPKY 3aKOHHOCTH PELICHHH W TIOCTAHOBJICHUH, MPHHATBIX apOUTPaXKHBIMHU
cynamu cyobekToB PD B mepBoit U aneuiannoHHONW MHCTaHnuAx. Kpome toro, yka-
3aHHBIE apOUTpPaXKHBIE CYJbl OCYIIECTBIISAIOT MHBIC ITOJHOMOYHS, MIPEIOCTaBICHHBIC
UM 3aKOHOM.

Oco0oe mecTo B CyneOHO-apOMTpaXKHOW cucTeMe 3aHuMaeT Beicmuii apout-
paxHsbIil cyn PO, KOTOpBI 0THOBPEMEHHO BBITIOJIHSIET IIEJIbIN Psij] MOJHOMOYHH. Bo-
nepBbIX, Beicimii apouTpaxHbiii cyn PO sBisieTcs BeICIIUM CyeOHBIM OPTaHOM I10
Pa3peIICHUI0 YKOHOMHYECKUX CITIOPOB M MHBIX JIeJ, PACCMAaTPUBAEMBIX apOUTPasKHBI-
MU CyJaMH, ITOCKOJIbKY B CHIIy IIPAaBHJI HNOJACYIHOCTH PsJl KATETOPHUHA JeNl OTHECEH K
€ro UCKJIIOUYUTEIbHON KOMIIETEHIINN.

Bo-BTopeix, Beiciumii apoutpaxusiii cya PO ocymiecTBiseT B IpelyCMOTPEH-
HBIX (efeparibHBIM 3aKOHOM TpOIecCyalbHBIX (GopMax cyAeOHBI Haa30p 3a Jes-
TEJILHOCTBIO apOUTPAKHBIX CYJIOB, a TAK)KE MIEPECMATPUBAET 110 BHOBH OTKPBIBIIUMCS
00CTOSITENTLCTBAM MPUHATHIE UM M BCTYIUBIINE B 3aKOHHYIO CHITy CyZ€OHBIE aKThI.



54 Becrauk PYJIH, cepust IOpuouueckue nayxu, 2012, Ne 1

B-tperbux, Breicmii apoutpaxkubiii cyn PO umsydaer u 0000IIaeT mpakTUKY
NPUMEHEHHUsI apOUTPAXKHBIMU CyJaMH 3aKOHOB M MHBIX HOPMATHUBHBIX MPAaBOBBIX aK-
TOB, JA€T Pa3bsICHEHUS 110 BOIIPOCaM CyJIeOHOM MPAKTUKH.

B-uetBepThix, Beicmuit apouTpaxusiii cyn PO pazpabaTeiBaeT mpeioxKeHHs 0
COBEpUICHCTBOBAHUIO 3aKOHOB M MHBIX HOPMAaTUBHBIX aKTOB, OCYLIECTBIIET MPaBO
3aKOHOJATeIbHON MHUIIMATUBEI [I0 BOIIPOCAM CBOETO BEJICHMS; 3aHUMAETCS CyAeOHOM
CTaTUCTHKON U OPTaHM3YET 3Ty paboTy B apOUTPaKHBIX CyJax; OCYIIECTBIISIET MEPbI
M0 CO3JaHMIO YCJIOBUH Ui CyAeOHON NEeSTeNbHOCTH apOUTPaKHBIMU Cy/IaMH, B TOM
YHClie 10 UX KaJPOBOMY, OPraHU3al[MOHHOMY, MaT€pHaAIbHO-TEXHUUYECKOMY U MHBIM
BUAaM O00OECIeUeHHS; B MpeJiesiaX CBOCH KOMIIETEHIIUH PEIIaeT BOIMPOCHI, BHITEKAIO-
M€ U3 MEXAYHApOAHBIX JOroBopoB P®d, u ocyliecTBiIsgeT HHBIE MOJIHOMOYHS, TIpe-
nocrasiieHHble eMy Koncturynumeidt Poccun u denepanbHbIME KOHCTUTYIUOHHBIMU
3aKOHAMHU.

3amaun U MOTHOMOYHS apOUTPAXKHBIX CYI0B OCYIIECTBISIOT CYIbH apOUTpax-
HBIX CYJIOB, Ha3HaUY€HHBbIE Ha JOJKHOCTh B ycTaHOBJIeHHOM Koucturyuueit PO u
®denepanbHbIM KOHCTUTYIIMOHHOM 3akoHOM «O0 apOuTpakHbIX cyjax B Poccuiickoit
Oeneparum» nopsaake. Cieayer UMETh B BHILY, YTO OPraHMU3AUOHHBIC (QYHKIIUH I10
00ECTIeYeHNIO NIeATENFHOCTH apOUTPaKHBIX CYZOB BBINONHAET Bricmuii apoutpax-
Helid cyn P®. Co3nannsiii B cooTBeTcTBUU ¢ DeepanbHbiM 3akoHOM «O CynebHom
nenapramenTe npu BepxoBaom Cyne Poccwmiickoit ®enepammnmn» CyneOHBIN nenap-
TAMEHT HMEET IIOJIHOMOYHMS I0 OPTraHU3AlMOHHOMY OOECHEUEHHIO AEATEIbHOCTH
TOJIbKO B OTHOILLIEHUU CYJOB OOIIEH IOPUCIUKIIHH.

Heob6xomumocts ocymectBienus Beicium Apourpakabim Cynom PD u cucre-
Mo apOuTpakHBIX Cyq0B P cBOMX (pyHKIMIT moTpeOoBaIa yCTaHOBICHUS HX KOM-
NETeHIIMM Ha CaMOM BBICOKOM YpPOBHE IMPABOBOIO PETyJMPOBAaHUS — HA YpPOBHE
Koncrutyuu Poccun n enepanbHbIX KOHCTUTYIIMOHHBIX 3aKOHOB. B CBsI3U ¢ 3THM
Ha M3YYCHUHU MOJHOMOYMU Bricmiero apOutpaxksoro cyaa PO Hano cocpenoTounTh
BCE BHHUMAaHME, TaK KaK peub MJET O MPABOBOM PETYJIUPOBAHUU MPUHIMIIUAIBLHO HO-
BOM BeTBU B cy1ebHOi1 cucteme Poccuiickoit denepanyu.

3amaun u GyHKIUU apOUTPaKHOTO CyJa 0O0YCIOBICHBI OXBAaThIBAEMON MM c(e-
POl 1eATEeNbHOCTH, B KOTOPOH OH KOMIIETEHTEH W JUJISl OCYIIECTBICHHUSI KOTOPOH OH
HaJIeJIeH NpaBaMu U 00s13aHHOCTAMU. COCTaBHBIMU 3JIEMEHTAMU MOHATUS KOMIIETEH-
IIUH SIBJISIIOTCSL KaK KPYT BOMPOCOB, CBSI3aHHBIX C MPEIMETOM JEATEIbHOCTH apOuT-
PaXHOTO CyZa, ero 3a/a4aMu U (QYHKIUSAMH, TaK ¥ COBOKYITHOCTb IPaB U 00s3aHHO-
CTE, HEOOXOJMMBIX JJISl KX pealln3alliH.

CornacHo ct. 6 denepanbHOr0 KOHCTUTYIIMOHHOTO 3aKoHA «O0 apOUTpaKHBIX
cynax B Poccuiickoii @enepanum» ot 28 ampens 1995 r. Ne 1-OK3 u Hopmam Ap-
OuTpakHOro MpoleccyanbHoro kojaekca PO (cr. 5-11) gedarenbHOCTh apOUTPaKHBIX
cynoB B Poccuu cTpoutcs Ha OCHOBE NPUHIIUIIOB:

— JIOCTYTIHOCTHU CyA€OHOMN 3aIIUTHI;

— pPaBEHCTBAa yYaCTHUKOB apOUTPa)KHOTO Mpoliecca (OpraHu3alMii U TpakKiaaH)
nepes 3aKOHOM U CYJI0M;

— HE3aBUCUMOCTH CYJ€H U MMOJAUYMHEHUS UX TOJIBKO 3aKOHY;
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— COCTS3aTENbHOCTH M PAaBHOINIPABUS CTOPOH;

— IJJaCHOCTH pa30upareabCcTBa Je.

JlocTyn K HpaBOCYAMIO aKTyalleH B cdepe apOUTpa)kHOro Ipolecca Mo psary
npuauH. B apOuTpakHbie CyIbpl 3a CyAeOHOW 3amMTON 00pamaroTcs TpaxkaaHe,
UMEIOLINE CTaTyC MNpeANpUHUMATENel, NPEICTaBUTEM TaK Ha3bIBAEMOI0 MaJloro
O6usHeca (HEOOJIbIIINEe KOMMEPUYECKNE OpTaHU3aIiH, SIBISIFOIIMECS 110 OOJIBIIOMY Ccue-
Ty SKOHOMHUYECKH c1aboi cTopoHOi). IM 10CTaTOYHO CIOXKHO BECTH JENO B CyAE,
KOI'Jla Ipyroid CTOpPOHOM SIBJIETCS FOCYAApCTBO, MOCKOJIBKY MHOIME TOCYJapCTBEH-
HbI€ OpraHbl OCBOOOXK/IEHBI OT YILJIAThl TOCYJapPCTBEHHOM MOLUIMHBI U OHU PacIoJia-
raroT CHELHMAIBHBIMU IITATAMU FOPHUCTOB, 3AIIMIIAIOIINX HHTEPECHl TOCYAapCTBa, JIN-
00 BECTH /110 MPOTUB KPYIMHBIX KOMMEPYECKUX OpraHU3aIUi.

IIpunyun docmynnocmu cy0e6HOU 3auumsl TIPaB U 3aKOHHBIX HHTEPECOB chop-
MyJIUpOBaH B CT. 46 u 48 Koncruryuuu PO, Mex1yHapOIHO-IPABOBBIX AKTAX, B Ya-
CTHOCTH B CT. 6 EBponeickoil KOHBEHIIMH O 3alIUTE MPaB Y€JI0BEKa U OCHOBHBIX CBO-
601. CBoro koHKpeTuzanuio oH Hamend B cT. 4 AIIK P®, cornmacno xkotopoit Bcsikoe
3aMHTEPECOBAHHOE JIMLIO0 BIpaBe OOpAaTUTHCA B MOpPSAKE, MPETyCMOTPEHHOM 3aKO-
HOM, B apOUTPaKHBIN CyJ 3a 3aIIUTON MPaB U UHTEPECOB M OTCTaMBATh UX B CyZeO-
HOM mpornecce. [IpaBo Ha oOpaieHre B apOUTpakHBIN Cyll cHOPMYITUPOBAHO B BHIE
o011ero A03BOJICHUSI — JIH000€ 3aMHTEPECOBAHHOE JIMIIO BIPaBe OOPATUTHCS 3a Cy-
IeOHOM 3aIUTOM.

B cootBeTcTBUU ¢ JaHHBIMU aKTaMU IIPEYyCMOTPEHA BO3MOKHOCTh KaX/10T0 3a-
MHTEPECOBAHHOTO JIMI[A OOpaTHTHCSA 3a CyNeOHOH 3allMTOW B COOTBETCTBYHOIIUI
KOMIIETEHTHBIM CyJ, B TOM 4HClIe U B apOuTpakHslil cyn. Ilog 3amHTEepecoBaHHBIM
JMIIOM TIOHUMAETCS JIMIIO, YTBEPIXKAAOLIee O HApYIICHUH JIMOO OCIIapHBAHUU €ro
IpaB U 3aKOHHBIX HHTEpecoB. Hanpumep, cornacho 4. 5 cT. 45 @enepanbHOro 3aKoHa
«O6 obmiecTBax ¢ OrpaHUYEHHON OTBETCTBEHHOCTBIO» CJIENKA, B COBEPIIEHUH KOTO-
po¥i UMeeTcsl 3aMHTEPECOBAHHOCTh, COBEPIICHHAsI C HApyIIEHHEM TpeOOBaHUM, Ipe-
JyCMOTPEHHBIX HAa3BaHHOW CTaTbeW, MOXET ObITh MpPU3HAHA HENECUCTBUTEIBHOM IO
UCKy oOmiecTBa MM ero ydactHuka. [lostomy opranusanusi, He y4acTBOBaBILIas B
CHEIIKE, B COBEPLICHUH KOTOPOH MMEETCsS 3aMHTEPECOBAHHOCTH JIMIL, HA3BAaHHBIX B
3aKOHE, HE BIIPaBe OCMAPHUBATH ATY CICIKY B cyneOHOM nopsiake [4. C. 82].

B sToM mpumepe oTka3oM B cyae0HOI 3amuTe He OyIyT HapyIIEeHbI MpaBa UCT-
112, TTOCKOJIbKY OH HE MMEET 3aMHTEPECOBAHHOCTH B JJAHHOM JIEJI€, YTO OCBOOOXK/IaeT
CyIBl OT PACCMOTPEHHUS JIeJl, BO30YKAAEMBIX JIMIIAMH, HE HMEIOLIMMHU IOPHINIECKOTO
uHTepeca B ucxoze aena. Ho nockonbky AIIK P® He copepxut ocHOBaHMI i OT-
Ka3a B NPUHATUM 3asBJICHMS, TO B CIy4ae OTCYTCTBUS IOPUAMYECKOTrO MHTEpEca y
UCTIIAa €My JIOJDKHO OBITh OTKa3aHO B yJIOBJIETBOPEHUH HCKA IO CYIIECTBY.

[IpuHUMIT paBeHCTBA yYaCTHUKOB apOMTPaXHOTO mporecca chopMyIupoOBaH B
cT. 7 AIIK P® u BeiTekaer u3 cr. 19 Koncruryuuu P®, cornacHo KoTopoii 6ce pagHwl
nepeo 3aKoHOM U cyoom. B apOUTpa)kHOM Cy/ie IPaBOCYIUE JOJKHO OCYIIECTBIISATh-
Csl Ha HayaJlax paBeHCTBAa OPraHM3alMid ¥ TpaXkJaH HE3aBUCHUMO OT KaKHX-JIUOO0 Mpu-
3HAKOB M KpUTepueB (I0J1a, pachl, HAIIMOHAIBHOCTH, SI3bIKA, TPOUCXOXKICHUS, UMY-
IIECTBEHHOT'O U JIOJDKHOCTHOT'O IOJIOKEHUS, MECTa KUTEIbCTBA, OTHOIICHUS K PEIIN-
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UM, YOXKACHUH, TPUHAIKHOCTH K OOIIECTBEHHBIM OOBEIMHEHUSIM, a TAaKXKe JAPY-
TUX OOCTOSITEIIBCTB).

B crt. 5 AIIK PO nHamen oTpaxxeHHe npuHyun He3agucumocmu cyoet u noo4uHe-
HUsl ux moavko 3axouy, otpaxeHubiil B cT. 120 Koncturyuun P®. Cornacao stomy
NPUHIUITY CYJbH MPU OCYIIECTBICHHH MPABOCYIUS JAOJDKHBI IPUHUMATH Cy/l1eOHbIE
aKThl 0€3 BIUSHUS KaKUX-TMOO APYTUX OPraHOB M JIMII U OCHOBBIBASICh MCKIIIOUHU-
TEJIbHO HA HOPMATHUBHBIX aKTaX ONPEIEICHHOIO YPOBHS.

VYcranoBnenusiit cT. 121 Konctutynuun P® npuHIMI HECMEHSEMOCTH CYJIEH,
BO-TIEPBBIX, ABJISETCS OAHUM M3 OCHOBOIIOJIATAIOIIUX JEMOKPAaTUYECKMX Hayall opra-
HU3aLUU U JEATEIBHOCTH Cy/a; BO-BTOPBIX, CIIYXKHUT IapaHTUEHN MOJJIMHHONW HE3aBU-
CUMOCTH U CTaOWJIBHOCTH B paboTe Cyzei, MOJHOMOYUS KOTOPBIX HE OrpaHHYCHBI
onpezaeneHHbIM cpokoM. B 4. 2 cr. 121 Koncturyuuu P® roBoputcs, 4To MoJIHOMO-
YU CyJIbU MOTYT OBITh MPEKPAIICHbl WIA MPUOCTAHOBIICHBI HE MHAYE KaK B TIOPSAKE
U 110 OCHOBaHUSM, YCTaHOBJIEHHBIM (hezepabHbIM 3aKoHOM. HecMeHseMocTh Cy by,
rapantupyemas Koncturyuueit PO, o3navaer, 4o a1000€ U3MEHEHHE JTOJIKHOTO TO-
JIO’KEHUS CYyJIbH MOTYT UMETh MECTO TOJIBKO C COTJIacHs CyJpu. BmecTe ¢ TeM BHYTpHU
cyna cynabs 6e3 ero coriacus MOXeT ObITh TIepeMenieH 0e3 N3MEHEHUS JOHKHOCTHO-
ro IMOJOXKEHHUSI B COCTAaB JPYTUX KOJUIETMH W CTPYKTYPHBIX MOJAPA3JCICHUN CyJla;
MOJKET OBITh M3MEHEHA €r0 CHEIHaTN3allvs 0 KaTerOpUsIM e U T. 1.

[TorHOMOYMS CyAbHM MOTYT OBITH PEKPAICHBI WIIM IPUOCTAHOBJICHBI TOJIBKO IO
PEIICHUIO COOTBETCTBYIOIECH KBATU(PUKAIIMOHHOM KoJuteruu cyaeit. Ecnu cyaps Obut
Ha3HayeH (M30paH) Ha ONPEIECIICHHBIN CPOK WK 10 JOCTUKEHHSI UM ONPEEICHHOTO
BO3pacTa, €ro MOJIHOMOYHMS CUMUTAIOTCS MPEKPALIEHHBIMA COOTBETCTBEHHO IO MCTE-
YEHUM ITOr0 CPOKA MM JOCTHKEHHHM UM 3TOro Bo3pacrta. McueprnbiBaroniuii nepe-
YCHb OCHOBAHUU /ISl MPUOCTAHOBJICHUS WM TPEKPAILCHUS MTOJTHOMOYHI cyel 00-
IIMX U apOUTpaxHBIX Cy0B JaH B 3akoHe PD «O craryce cyneii B Poccuiickoii de-
neparuny (ct. 13 u 14).

[IprocTaHoBIEHUE MTOJIHOMOYMI Cy/IbU O3HaYaeT BPEMEHHOE JIMILIEHUE €ro Bila-
CTHBIX (YHKIMH, CBSI3aHHBIX C 3aHMMAEMOW JIOJDKHOCTBIO, a TaKKe€ BO3MOKHOCTH
BBITOJIHATh UHBIE ACUCTBHS, BBITEKAIOIINE U3 JOJDKHOCTHOIO NOJIOKeHusA. B nmepuog
NPUOCTAHOBJICHUS TIOJITHOMOYHHI Yy Cy/IbU COXPAHSAIOTCS MpaBa U 00S3aHHOCTH, BBITE-
KalolIHe U3 TPYI0BOI'0 3aKOHOAATENbCTBA, a TAK)XKE, 3a UCKIIIOYEHHUEM CIIy4yaeB, KOraa
CyJlbsl IPUBJIEKAETCS K YTOJIOBHOM OTBETCTBEHHOCTH U K HEMY B Kau€CTBE MEPHI IIpe-
CEYEHHUs NMPUMEHEHO 3aKIIFOUEHHUE TOJ[ CTPaXKy, EMy HAUUCISIETCS U BBIILIAYUBACTCS
3apaboTHas IU1aTa B MOJHOM 00bEME, COXpaHSIETCsl yPOBEHb MaTepUaibHOIo obecre-
genms [1. C. 57].

3a cyabeil, YbH MOJHOMOYUS IMPUOCTAHOBJIEHBI, COXPAHSAETCS MPAaBO HAa OTCTaB-
Ky; Ha HEro pacnpoCTpaHSIOTCS TapaHTHH HENMPUKOCHOBEHHOCTH. [lpu oTmameHuun
OCHOBaHUH U1 MPUOCTAHOBJICHUS MOJTHOMOYUNA CYAbH OH TOIJICKHT BOCCTAHOBIIC-
HUIO B JOJDKHOCTH. [10JTHOMOYHS CyIpM MPUOCTAHABIMBAIOTCS PEeIICHHEM KBanudu-
KallMOHHOW KOJIJIETUH CyJIed MpU HAIUYUH OJHOTO U3 CIETYIOIMIMX OCHOBaHMIA:

1) mpusHaHue cyapl O€3BECTHO OTCYTCTBYIOIIMM PEIIEHUEM CYJa, BCTYTHUBIIUM
B 3aKOHHYIO CHILY;
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2) u3bpaHue Ccyabd B COCTAaB OpraHa 3aKOHOJATEIbHOH (MpeICTaBUTEIbHOI)
Biactu P® wiu oprana 3akoHoAaTenbHOU (peACTaBUTENbHOM) Bi1acTu cyobekTa PD;

3) cornacue KBaIM(PUKALMOHHOM KOJUIETMH CyAeH Ha IPHUBIICYEHUE CYAbU K
YTOJIOBHOM OTBETCTBEHHOCTH WJIM 3aKIIIOUEHHE €r0 MO CTPAXKYy;

4) yyactue cy/ibu B MPEABBLIOOPHON KOMITAaHUHM B Ka4eCTBE KaHAWAATa B COCTAB
opraHa 3aKOHOJATENbHOM (IIpeacTaBUTeNIbHON) BiaacTd PD unm opraHa 3akoHona-
TeNBHOH (MPeACTaBUTEIHHOMN) BIacTh cyobekTa PD.

Cynapbsi, TOJTHOMOYHSI KOTOPOTO NMPUOCTAHOBJIEHBI B COOTBETCTBUU C OJIHUM M3
JBYX MOCJIEIHUX MYHKTOB WJIM KOTOPOMY OTKa3aHO B MPHOCTAHOBJIEHUHU IMOJIHOMO-
YHii, MOJKET 00>KaJoBaTh 3TO pelieHne B Briciryro KBann(uKannoHHY0 KOJUIETHIO B
teuenue 10 gHel co MHA mosydeHHst Konuu pemenus. Pemenune Beiciieii kBamudu-
KaIIMOHHOW KOJUJIETHUH CyJeH MOXKeT ObITh oOxanoBaHo B Bepxopubiii Cyn P® B ToT
KE CPOK.

[IpexpaiieHue MoJHOMOYUI CyAbM O3HAYaeT MOJHOE MPEKpaIleHUE TPYIOBBIX
OTHOILLIEHUH C CyZI0M, B KOTOPOM OH paboTall. 3aKOH O CTaTyce CyAed NperycMaTpu-
BaeT JIBA BHUJA MPEKPAILECHUs IIOJHOMOYMI: Jarollee IPaBo Ha OTCTABKY U COXPaHE-
HHE B COCTaBe CyJEHCKOTo cOO0IIecTBa U JHIIaroIee 3Tux mnpas. [IpaBo Ha oTcTaBKy
CyJlbs IIOJIy4aeT B ClIyyae:

1) ecnu UM NOAHO MUCBMEHHOE 3asABJICHUE 00 OTCTABKE;

2) BBUAY HECHOCOOHOCTH IO COCTOSIHUIO 370POBBSI WM O MHBIM YBaXKUTEIIb-
HBIM NPUYMHAM B TEYCHUE UIUTEILHOTO BPEMEHH HCIIOJIHATH OO0S3aHHOCTH CYJIBH.
KBanuduxanronnas xoserus cyaed MOXKET MPEKPATUTh MOJHOMOYMS CYAbH IO
9TUM OCHOBAHUSM, OJTHAKO OHA HE BIIPABE NPUHSITH TAKOE PEIICHUE, ECIIN Cy1bs BEp-
HYJICS K UCTIOJTHEHUIO CBOMX 00S3aHHOCTEIH;

3) ucteueHue cpoka MOJTHOMOYUMN CYJIbU;

4) yBOJIbHEHMSI CyJIbY BOCHHOTO CyJla C BOGHHOM CIIyXObI IO JTOCTHXEHUU TIpe-
JIeTHOTO BO3pacTa MpeObIBaHMs Ha BOGHHOH CITy»KOe€;

5) BCTyIUICHHE B 3aKOHHYIO CHJIy PELICHHUs CyJa 00 OrpaHMYEHUHU AEeeCOCOOHO-
CTH CYyJIbH JIUOO O MPU3HAHUHU €T0 HeAEeeCIOCOOHBIM;

6) OTKa3a CyJIpu OT MEPEBO/IA B IPYTOM CY/] B CBS3M C YIPA3JHEHHUEM W PEOp-
raHu3aluei cyaa.

IIpaBo Ha OTCTaBKy SIBISETCS OJHOM M3 rapaHTUH HE3aBUCUMOCTU CYZAbH, OHA
MOYET OBbITh MPEKpaIeHa TOJIBKO B MPEAyCMOTPEHHBIX (e/lepaabHbIM 3aKOHOM CITy-
yasx. OCHOBaHUAMH JUIs IPEKPALLEHUS TOTHOMOYUMN CYIbU SIBJISIOTCS TAKXKE:

1) nucbMeHHOE 3asBJICHHE CYJbU O MPEKPALEHUH €ro MOJHOMOYUN B CBS3H C
Nepexo/I0M Ha IPYTYI0 pabOTy WIIM 1O MHBIM IPHYUHAM;

2) npekpairieHue rpaxxaanctsa Poccutickoit @enepanuu;

3) 3aHsATHE EATEIBHOCTHIO, HECOBMECTUMOM € JOIKHOCTBIO CyIbU;

4) BCTyIUIEHUE B 3aKOHHYIO CHJIy OOBMHHUTEIBHOI'O IIPUTOBOpA Cy/a B OTHOIIE-
HUH CYJbH JTHO0 CyAeOHOTO pelIeHus] 0 MPUMEHEHUH K HEMY MPHHYAUTEIBHBIX MEp
MEAMIIMHCKOTO XapaKTepa;

5) coBeplIeHHE MOCTYIKA, MO30PSILEro 4YecTh U JOCTOMHCTBO CYJIbH WIH yMa-
JISIFOILIETO aBTOPUTET Cy1eOHOM BIACTH;
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6) cMepThb CyJIbU WM BCTYIUICHHE B 3aKOHHYIO CHITY PEUICHUs cyaa 00 0ObsBIIe-
HUU €r0 YMEPILIUM.

B ciryuae oTMeHbI perieHus KBaTU(pHUKaIlMOHHOM KOJIJIETUH CyJiel O mpeKpale-
HUH MTOJTHOMOYHUI Cy/bU WJIM OTMEHBI COCTOSIBIIETOCS O HEM OOBMHHUTEIHLHOTO HpH-
roBopa cyza Ju0o cy1eOHOTo pemeHus O MPUMEHEHHH K HeMY PUHYAUTEIBHBIX Mep
MEUILIMHCKOTO XapaKkTepa Cy/ibsl HOAJIEKUT BOCCTAHOBJICHUIO B MPEXKHEH TOKHOCTH C
BBIIJIATON TIPUYUTAOIIEHCS eMy 3apaO0THOM Tu1aThl. Takum 00pa3oM, Ipyrue BETBHU Io-
CYJapCTBEHHOH BJIaCTU HE MOTYT BJIMATh Ha MPUOCTAHOBJICHUE WM NPEKPALLEHUE MOJI-
HOMOYMH Cyzeil, uTo obecrieunBaeT 0ObEKTUBHOCTD U OECIIPUCTPACTHOCTH CYAA.

BonbImMHCTBO Cyaei BBIMOIHAIOT CBOM CIyXEOHBINH TOJT JOJDKHBIM 00pa3zoM.
Bwmecte ¢ TeM TpeBOry BBI3BIBAIOT yUAaCTUBIIMECS CYXICHUS MpeacenaTesiel Cy10B o
TOM, 4TO OTJEJIbHBIC CYAbH MOJPHIBAIOT aBTOPUTET CYJJOB CBOMM IMOBEIECHUEM, BECh-
Ma CBO€0OPAa3HO MCTOJIKOBBIBAIOT CBOKO HE3aBUCHUMOCTb. 3aKOH MPEIbSBISAET K Cy/Ib-
M psl TpeOOBaHUH, MEpEeYeHb KOTOPHIX yCTaHaBiuBaercs B cT. 3 3akoHa PP «O
craryce cyaen B Poccuiickoit @enepanum.

1. Cyaps 06s13aH HEYKOCHUTENBHO cobmonats Koncrurymuio PO u apyrue 3a-
KOHBI.

2. Cyapsi IpH MCIIOTHEHUN CBOMX MOJTHOMOYMH, a TaK)Ke BO BHECITY)KEOHBIX OT-
HOILICHUSX JTOJDKEH M30eraTh BCEro, YTO MOIJIO Obl YMaJWTh aBTOPUTET CyIeOHOM
BJIACTH, IOCTOMHCTBO Cy/IbU WJIM BbI3BaTh COMHEHHUE B €r0 OOBbEKTUBHOCTH, CIIPABEI-
JMBOCTH U O€CIPUCTPACTHOCTH.

3. Cyzabs He BOpaBe ObITh JEMyTaTOM, MPUHAJICKATh K MOJUTHYECKUM MapTHIM
U JBW)KECHUSAM, OCYLIECTBIIATH MPEANPUHUMATEIBCKYIO AESITEIBHOCTh, & TaKXeE CO-
BMeIaTh paboTy B JOJDKHOCTH CY/bU C JPYroi orsiayuBaeMoil paboToii, kpome Ha-
YYHOMH, NMpenoJaBaTesIbCKOU, JINTEPATYPHON U MHOM TBOpueckol aeareiabHocTU. Cy-
IIbs1, TPEOBIBAIOIIMI B OTCTaBKE, BIIPAaBe Tak)Ke paboTaTh B cepe MpaBoCy AUs».

[TpaBoBBIE TapaHTUU ACATEIBHOCTH CyZei apOUTPaKHBIX CYJIOB COJIEPKATCS U B
MHBIX HOpMaTUBHBIX akTax P®. Hanpumep, denepanbusbiii 3akoH «O rocyaapcTBeH-
HOW 3aIIMTe CyACH, MOJKHOCTHBIX JIMI] MPABOOXPAHUTEIBHBIX U KOHTPOIUPYIOIINUX
opranoB» Ne 45-®D3 ot 22 mapra 1995 r., KOTOPBIN yKa3bIBAET, UTO CPEAM JIUIL, MOJ-
JeKAIUX TOCYAapCTBEHHON 3allUTe, HAXOMATCS U CYIbH apOMTPaXKHBIX CYAOB, U
npeaycMaTpUBacT pa3IMuHble MEPBI U CIIOCOObI 3TOM 3amuThl (cT. 2, 5 1 20 3akoHa).

Cornacho 4. 3 ct. 123 Konctutymuu P® cydonpoussoocmeo ocywecmensiemces
Ha ochose cocmsazamenvHocmu u pagnonpasus cmopor. B ct. 8 AIIK neranbHO OT-
paXeHo cojepKaHHe ATOro npuHuuna. [IpuHIMI MmpoueccyaabHOro paBHOIPAaBUS
CTOPOH HPEACTaBIsIeT cO00M Takoe MPaBUIIO, B COOTBETCTBUU C KOTOPBIM apOUTpaK-
HBIM TIPOLIECCYAIbHBIM 3aKOHO/IATEIILCTBOM O0ECIIEUNBAETCSI PABEHCTBO Y4YacTBYIO-
IIMX B JieJie JUI] Npu oOpallleHuu B apOUTPaKHBIM CyJ, B MPEAOCTaBICHUN PaBHBIX
BO3MOXHOCTEH HUCIOJIB30BAHNUS MIPOLECCYANIbHBIX CPEICTB 3aLIUTHI CBOUX UHTEPECOB
B apOUTpaskHOM cyze. JlaHHBII MPUHIINIT 3aKITI0YAETCS B CICAYIOIIEM.

Bo-nepBbIX, paBEHCTBO CTOPOH IpHU OOpalleHHH B apOUTPa)XKHBIA CyHd: HCTELl
MOJIaeT MCK, @ OTBETYMK BIPABE MPEABIBUTH BCTPEUHBIN UCK, a TAKXKE HCTEIl BO30YK-
JIAeT JIEJ10, HO KOMMSI HCKOBOT'O 3as1BJICHUS MPEAOCTABIISETCS OTBETUHUKY U T.1.
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Bo-BTOpBIX, paBEHCTBO BO3MOXHOCTEH 3aIUTHI PaB B CyJ€: UCTEILl MOXKET OT-
Ka3aTbCsl OT UCKA, a OTBETYUK — OT BCTPEYHOro Hcka. OTBETYMK MOXKET MPU3HATh
HCK, CTOPOHBI MOTYT 3aKJIFOUYMTh MUPOBOE COIVIAIIEHHUE, A TAKXKE JOrOBOp 00 U3MEHe-
HUU TOABEOMCTBEHHOCTH WK nocyiHOCTH. CornacHo cT. 159 ATIK P® 3asenenus
U XOJaTaliCTBa JIMII, YYaCTBYIOIIUX B JIeJIe, pa3pemaroTcst apOUTPaKHBIM CYJIOM TI0-
CJI€ 3aCIyIIMBAaHUS MHEHUM JPYTHX JIAL, YYaCTBYIOIIUX B JIENIE.

B-Tperbux, paBHbIE BO3MOKHOCTH YYacTHsI CTOPOH B JI0Ka3aTE€IbCTBEHHON Jes-
TEJBHOCTU. APOUTPaXXHBIM CyJI, BBIIIOJIHSS POJIb OpraHa MpaBoOCYIHs U apOUTpa, HE
JOJDKEH OTAABaTh IPEUMYIIECTBO OAHOM M3 CTOPOH B CyJEOHOM IIpolecce, UYTO OT-
pakeHO B caMO¥ MOJieNy apOUTPaXHOTO IpoIiecca, Iie MPAaBOBOW BO3MOXKHOCTHU OJ1-
HOM CTOPOHBI IPOTHUBOCTOSIT MPOLIECCYATIbHBIE MEPBI 3AILMTHI IPYTOi CTOPOHBI.

Ipunyun cocmszamenvHocmu NPEACTaBIseT COOOW KOHCTUTYLMOHHBIA MpPUH-
1un, orpaxkeHHbld B CT. 123 Konctutynuun PO u Haxonsduuii cBoe NposIBICHUE BO
BCEX BUJAX CYIOINPOU3BOJCTB U MPOLECCOB. DTOT HMPHUHLMUII MPEACTaBIseT co00it
MPaBUJIO, 10 KOTOPOMY 3aMHTEPECOBAHHBIE B MCXOJE [I€ja JIMLA BIIPaBe OTCTAUBAThH
CBOIO IIPABOTY B CIIOPE IyTEM IPEICTABJICHUS JIOKA3aTENbCTB, Y4aCTHUs B UCCIIEN0BA-
HUU JI0KA3aTeNNbCTB, IPEICTABICHHBIX APYTUMU JIMLAMU, ITyTEM BBICKA3bIBAHUS CBO-
€ro MHEHHS M0 BCEM BONPOCaM, MOJICKAIINM PAaCCMOTPEHUIO B Cy/e0HOM 3acena-
HuH (cT. 9 AIIK P®). CTopoHbI cOCTSI3aI0TCS MEepe1 apOUTPaXHBIM CyI0OM, yOeKaas
CyJl IIpU IOMOIIM Pa3IMYHbIX JOKA3aTEeNbCTB B CBOEH mpaBoTe B crnope. Coctsaza-
TEJILHOE HAYalo OTpa)kaeT ACHUCTBYIOLIYIO MOJIENb MpOIecca M ONpenesieT coO0oi
MOTHBAIIMIO IOBEJCHHS CTOPOH B apOUTPAKHOM CY/IE.

[To o6memy mpaBmty B cooTBeTCTBUH C 4. | cT. 65 AIIK P® kaxmoe nmuro, yda-
CTBYIOLIEE B JIeJIe, JOJDKHO JI0Ka3aTh OOCTOSITEIbCTBA, HA KOTOPHIE OHO CCBHLIACTCS
KaK Ha OCHOBaHME CBOMX TpeOOBaHUM M Bo3paxkeHwil. CamMH J0Ka3aTenbCTBA Mpel-
CTaBJISIFOTCS JIMLAMH, YYaCTBYIOLIUMHU B JIEJIE.

[Tpu ompenenenun neneil apOUTPaXKHBIX CYJOB OTIPABHBIMU SIBISIOTCS TaKHE
MOJIOKEHUSI, KaK MOBBIIIEHHE 3PPEKTUBHOCTU MPABOCYIUS U JCHCTBEHHOCTH Cye0-
HOM 3alIMTBl OT MPABOHAPYIICHUH, YTBEPKJIECHUE MPABOMOPSAKAa B 3KOHOMUYECKUX
OTHOIICHMAX. 3a7ayaMH apOUTPaKHBIX CYZOB SIBIISIOTCS: 3alIUTa OXPAHIEMBIX 3aKO-
HOM TIpaB W WMHTEPECOB OPraHM3alMid M TPaXKAaH; €JUHOOOpa3HOE M MPaBUIBHOE
IPUMEHEHHE 3aKOHO/IaTeNIbCTBA; COJIEHCTBUE IPABOBBIMHU CPEJICTBAMU COOJIIOICHUIO
3aKOHOAATENIBCTBA U YKPEIUIEHUIO 3aKOHHOCTH B JKOHOMUYECKUX OTHOIICHHUSX.

OTHeceHHne HEKOTOPBIX KaTerOpHil JIesl K KoMneTeHun Briciero ApourpaxHo-
ro Cyna P® siBasiercss HCKIIIOYCHHEM M3 OOIIETO MpaBHiIa MOJACYIHOCTH JIEN apOuT-
PaXHBIM CyJaaM. A KpHUTEpPHEM Pa3TpaHUYeHUs] KOMIIeTeHIUH Briciiero ApOutpax-
Horo Cyna P® u xommeTeHnu apOUTpakHBIX Cy10B cyOBekTOB Poccuiickoit ®ene-
paluu ABJIAIOTCSA POX JEN, MPEAMET CIOpa, MOCKOIbKY UMEHHO OHH NPENONpeaes-
0T, KaKOW apOUTpaXkHbIM Cy/ MPaBOMOYEH pacCMaTpUBATh TO WK HHOE ferno. M3me-
HEHHS, BHECEHHBIE B OPTaHU3AIMIO CUCTEMbI apOMTPaKHBIX CYJIOB, MPOJUKTOBAHBI
NPaKTUKON PabOThl apOUTPaXKHBIX CyJ0B. Teneps Boicmmii apOuTpaxkssiii cyn PO
0CBOOOXK/ICH OT PACCMOTPEHHUSI MHOKECTBA JIeNl KaK CyJl IEpBOI MHCTAHIIUH.
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Komnerennus Briciiero Apourpaxsoro cyna PO kak cyna nepBoil HHCTaHIIMH
ompezeneHa B 1. 1 4. 1 ct. 10 ®enepanbHOro KOHCTUTYIIHOHHOTO 3aKoHa «O0 apOuT-
paxHbIX cynax B Poccuiickoit ®denepauun». Utak, Beicmuit apburpaxusiii cyn PO
paccMaTpuBaeT B NEPBOM MHCTAHIMU: Jeja O MPU3HAHUHN HECHCTBUTENLHBIMU (TI0JI-
HOCTBIO WJIM YaCTUYHO) HEeHOpMaTUBHBIX akToB [Ipesunenta PO, Cosera Penepanuun
u [ocynapcteennoit Iymbr @enepansHoro Cobpanusi PO, [IpaButensctBa PO, He
COOTBETCTBYIOIIMX 3aKOHY M HapyLIArOIIMX MpPaBa M 3aKOHHBIE MHTEPECH OpraHu3a-
U U Tpak[aH; SKOHOMHYECKHE criopbl Mexkay PD u cyobekramu PO. [Ipuyem st
MTOJIHOMOYHS SIBJISIFOTCSI MCUEPIBIBAIOIIMMUA M PACIIMPUTEIBHOMY TOJIKOBAHUIO HE
HOJUIEKAT.

DKOHOMHUYECKHUE CTIOPBI, OTHECEHHBIC 3aKOHOM K BEICHUIO apOUTPAXKHBIX CYJI0B,
MOTYT paccMaTpuBaTh W Tpereickue cynabl. OcymiecTBienue Breicimm ApOutpax-
HbIM cyzioM P® mpaBocyaust o6i1asaeT BceMU TeMU NPU3HAKAMH, KOTOPHIE B LIEIOM
MPUCYIIH JaHHOW AesITebHOCTH. Bo-mepBoix, Boicuit apoutpaxusiii cyq PO ocy-
LIECTBJISIET MPABOCYAME KaK CHELUANbHBIA OpraH rocyJ1apcTBa U OT UMEHH rocynap-
ctBa. Bo-BTOpBIX, BBIcNit apbutpaxkusiii cya PO ocyiecTsiser mpaBocyaue myTemM
pa3penieHnss 5JKOHOMUYECKUX CIIOPOB M MHBIX JIEJ, pACCMaTPUBAEMBIX apOUTPasKHBI-
MU CyJamu. B-TpeThHX, JaHHas AEATENBHOCTh OCYIIECTBIIsieTCsl Bricimm ApOuT-
paxHbIM cynoM P® B ycTaHOBIEHHOH 3aKOHOM mporeccyainbHou Qopme. Temnepn
MOJKHO CYJUTh O T€X 0COOCHHOCTSX OpraHW3aIiy 1 padoThl Briciiero ApOuTpaxHo-
ro cyna PO, koTopsle mpeaonpeaensioT YepThl, 00IIIe KaK JJIs JAaHHOTO OpraHa, TaK
U JIpyTUX 3BEHBEB CyNEOHON CHCTEMbI, €AMHCTBO CTaTyca BBICIIMX OPraHOB CyneO-
Hoi Bracti Poccun. Eme omHa BaxkHas cTopoHa cratyca Briciiero ApOutpakHOTO
cyna P® kak cocTaBHOW 4YacTH CyneOHON cuctembl PO — crnenuduyeckue 4epThl,
XapaKTepHbIE TOJIBKO AJISA €0 ACATEIbHOCTU U OTIMYAOLIUE €r0 OT BCEX OCTAIbHBIX
pOCCHIMCKUX CyAeOHBIX OpPraHOB, MMesl B BUY TaKHe acIeKThl AeATeIbHOCTH Briciie-
ro Apourpaxsoro cyna P®, koTopele OTHOCATCS UCKIIOYUTENBHO K €ro BEJEHUIO [ 3.
C. 3-5].

Ceroanns Beicmmit apOutpakusiii cyn PO sBisiercss BbICIIUM CyAeOHBIM Opra-
HOM IO Pa3pelICHUI0 SKOHOMHMUYECKHUX CIIOPOB M MHBIX JIE], paCCMaTPUBAEMBIX ap-
OUTpaXHBIMHU CylnaMHu. ApOUTpaKHBIE CYABI pa3peniaroT SJKOHOMUYECKHE CIIOPhI Me-
Ky Pa3IUYHBIMUA OPEINPUSATUSIMU — TOCYJIaPCTBEHHBIMHU, YAaCTHBIMH, aKIIMOHEp-
HBIMH OOILECTBAMH, PA3TMUYHBIMU OOBbEJMHEHUSIMH U TOBAPHILECTBAMH, a TAKXKe POC-
CHUICKMMU M WHOCTPAaHHBIMH TpakJaHaMH, U JIMIaMH 0e3 TpakJaHCTBa, 3aHUMAIO-
HIMMHCS TPEINPUHUMATEIBCKON ACSITEIbHOCThI0. B apOuTpaxkHbIX Cynax paccMar-
pHUBAIOTCS CHOPBI, CBA3aHHBIE C 00KATIOBAHWEM NPENNPUATHSIMH U TPEANIpUHUMATE-
JSIMU aKTOB TOCYAApCTBEHHBIX OPraHOB, KOTOPBIE, IO MHEHUIO UCTIIOB, HE COOTBET-
CTBYIOT 3aKOHY M HapyIIAIOT UX MIPaBa U UHTEPECHL.

JINTEPATYPA

[1] Kommenrapuii k denepanbHOMy KOHCTUTYIMOHHOMY 3akoHy «O cyneOHO# cucreme Poc-
cuiickoit ®enepanum»y. — M., 1998.



I'pebennuxos B.B., Cancaodoicues b.B. Boripockl obecriedeH s 3allUThI IPaB YeloBeKa. . . 61

[2] IepBbie utoru paboThl apOUTPAKHBIX CYJOB U 33a4n Ha Omxkaiiiee Bpemst / Te3ucsl T0k-
nana [pencenarens BAC PO B.®. fIkoenesa Ha [Inenyme BAC P® 25 ¢espans 1993 r.

[3] INpubaButcs 1 HE3aBHCUMOCTD apouTpakHoMy cyay? // 3akoH. — 1995. — Ne 9.

[4] TIymxr 17 Uadopmammonnoro nuceMma [Ipesnnnyma BAC PO «O0630p mpakTuku paspere-
HUS CTIIOPOB, CBA3AaHHBIX C 3aK/IIOYCHUEM XO3SHCTBEHHBIMH OOIIECTBAMHU KPYITHBIX CIEIOK

CIENIOK, B COBEPIICHHH KOTOPBIX MMeeTcs 3auHTepecoBaHHOCTE» Ne 62 ot 13 mapra 2001 r. //
Bectauk BAC PO. —2001. — Ne 7.

QUESTIONS OF MAINTENANCE OF PROTECTION
OF HUMAN RIGHTS IN ARBITRATION LEGAL
PROCEEDINGS

V.V. Grebennikov, B.V. Sangadzhiev

The Department of Judicial Power, Law Enforcement and Human Rights Activity
Peoples’ Friendship University of Russia
6, Miklukho-Maklaya st., Moscow, Russia, 117198

The rights and freedom of the person and the citizen are directly operating and are provided with
justice. Legal proceedings problems in arbitration process are defined by the purposes of judicial activ-
ity proceeding from the Constitution of the Russian Federation, federal constitutional laws and the in-
ternational obligations of our state.
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