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B ycnoBusix rioGanu3anyu, CO3laHHUS €AWHOIO 3KOHOMHYECKOrO IPOCTPAHCTBa MMEHHO Lex
mercatoria Kak KOJU(PUIMPOBAaHHOE TPAHCHAIIMOHAIBHOE NPaBO 00ECIIeUnBaeT HEOOXOAUMOE PETyIu-
pOBaHUE MEKAYHAPOIHBIX TOPTOBBIX ONEpalMii, CHUMAas OIpEJeSICHHOE NMPOTUBOPEUHE MEXKyHapOI-
HOT'O XapakTepa TaKHX OIepaluid U UX periiaMeHTallMd HallMOHAJIBHBIM IIPaBOM, U TI03BOJISIET UCKIIIO-
YUTh TPAH3aKLIHUOHHBIC M3/ICP)KKH, CBSI3aHHBIC C MPUMEHEHHEM HAIIMOHAJILHOTO IpaBa K TPaHCHAIHO-
HaJIbHBIM TOPTOBBIM OTHOLIEHHSM, YTO MOXKET IIOMELIATh Pa3BUTHIO INI00AIBHOTO PHIHKA.

KiroueBble c10Ba: MeXIyHapOIHOE SKOHOMUYECKOE MPaBO, MEXIyHapoIHas TOProBis, rioba-
JIU3a1Ms, MEXKIyHapOIHbIE HOPMBI-IPUHIIMITBI, MEXITYHAPOJAHBIH KOMMEPUYECKHI JT0TOBOP, KOJU(HUIIU-
pOBaHHOE MpPaBo.

Cy1iecTBoOBaHUE B KaXJ0M CTpaHe OTAEIbHOW MPAaBOBOM CUCTEMBI 3aTPYIHSET
YCTaHOBJIEHHE KOHTAKTOB MEXIY CyOBbEKTaMM pa3HbIX IoCyJapcTB, (hOpMHUPOBAHUE
JIOTOBOPHBIX CBSI3€H, a CTano ObITh 3aMEIJISIeT TEMIIbl SKOHOMHUYECKOTr0 pa3BUTHs. B
COBPEMEHHOM MHPE MEXAYHapOIAHOE, WIH TPAaHCHALIMOHAILHOE, TOPrOBOE MPaBO I0-
3BOJIIET PELIMTh MHOTHE MPOOJIEMBI, CBSI3aHHBIE C INI00AIM3aLUed MUPOBOM IKOHO-
MHKH U Pa3BUTHEM MUPOBOT'O PBIHKA.

N3yuenne NCTOYHUKOB IpaBa MEXAyHAPOIHON TOPrOBIIH MPEJCTABIISAET OCOOYIO
aKTyaJIbHOCTh B CBSI3U C HaMe4aroluMcs BeTyIuleHneM Poccun Bo Beemuphyro Top-
TOBYI0 OpPraHM3alui0. B yClIOBHSIX MHTEHCUBHOIO Pa3BUTHS BHEIIHEOKOHOMUYECKHUX
OTHOIICHUI JOTOBOP CTAHOBUTCS Hapsly C 3aKOHOAATEIbCTBOM OJHUM U3 OCHOBHBIX
IPaBOBBIX CPEJCTB, PErYJIUPYIOLIUX JEHCTBUS CyOBEKTOB IIyTEM yCTAHOBJIEHHUS B3a-
UMHBIX IpaB U 00s3aHHOCTEH, BCIEICTBUE YEro M3yuCHHE MpaBa MEKAYHApOIHBIX
KOMMEPUYECKUX TOTOBOPOB UMEET NIEPBOCTEIICHHOE 3HAYCHHUE.

ITonrMaHue NPUHLIUIIOB MEKYHAPOIHBIX KOMMEPYECKUX JOIrOBOPOB IO3BOJISET
YIPOCTUTH IPOLECC 3aKIYEHUS JOr0BOpa, ONPEICIUTh YCIOBUS €r0 UCIIONHEHHUS 1
OBICTPO pelIaTh BO3HUKAIOILUE MEXIy KOHTpareHTamu cropsl. Komiuliekc npasui u
HOpM, PETYJUPYIOIUX MPOLECC 3aKIOYCHHS] U UCIIOJHEHMSI MEXKTyHAPOIHBIX KOM-
MEPYECKHUX JOTOBOPOB, Pa3BHBACTCS B paMKaX MEXIYyHAapOJAHOTO SKOHOMHYECKOTO
[paBa, €ro MHCTUTYTAa IPABOBOIO PEryJIMPOBAHUS MEXKIyHAPOJHON TOPIOBIM, WU
Lex mercatoria.
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B 90-¢ rr. XX B. Lex mercatoria moJy4uIio HOBOS Pa3BUTHE B CBS3H C MPOIIEC-
COM TJI00aJIM3aIMH MUPOBOM SKOHOMHKH, YTO HAIIUIO CBOE OTPAKEHUE B KOHIEIIHAX
YUEHBIX-IIPaBOBEJOB. Takas TOYKa 3peHHs] BCTYNAET B IMPOTHUBOPEUYHE C OCHOBHOM
KOHIEMIMEH CyIECTBOBAHMS IPaBa, COIVIACHO KOTOPOM MPaBO NOSBIIAECTCS BMECTE C
roCyJJapCTBOM, CAaHKIIMOHUPYETCS UM, a UCIOJIHEHHWE NPABOBBIX NMPEANUCAHUHN MOA-
JIEPKUBAETCS CUJION FOCYAAPCTBEHHOIO IPUHYXKICHHUS:

— COTJIAIICHUS YaCTHBIX CYyOBEKTOB HE MOT'YT CO3/1aBaTh IPaBO 0€3 pa3pereHus
WJIM KOHTPOJISI CO CTOPOHBI TOCY1apCTB;

— [IPaBO HE MOXKET CYILECTBOBATh U HE MOXKET IPUMEHATHCS BHE paMOK T'OCY1apCT-
Ba 1 0€3 NpU3HAHUS HOPM IIPaBa, PETYIUPYIOLIMX MEXTYHAPOIHbIE OTHOLLECHHUSI.

®opmupoBanre Lex mercatoria CBA3aHO KaK C YCIOBHSMH JOTOBOpa, TaK U
GYHKIMSAME MEXIIyHApOAHBIX apOUTpakel, TO €CTh JIOTOBOP CTAHOBHUTCS OCOOBIM
MCTOYHUKOM TpaBa. [laHHAsi KOHIIETIMS HaluIa cBoe oTpaxenue B padore H.I'. Bui-
KOBOI1, MOCBAILEHHOW IOrOBOpaM B MEKyHapoHOI Toprosie, u padore C.B. baxu-
Ha, TJIe 1aeTCs aHAJIU3 MEXIYHApOIHBIX CBOAOB YHHU(HUIIMPOBAHHOI'O KOHTPAKTHOTO
npasa [1; 3. C. 212-224].

MexayHapoaHbIe e apOUTpaky CO3/1AI0T BHEITHUIA MEXaHU3M KOHTPOJIS 33 CO-
OJTI0ZIeHEeM TPUHIIMIIOB | TPABHJI, COAEPIKaIIMXcs B foropopax. Ho mpu s3tom HeoO-
XOIMMO OTMETUTh, YTO OJHOBPEMEHHO M CaMH apOUTPaXH CHITy CBOCH JOTOBOPHOM
HOPUPOJIBI SBISAIOTCA MNPEAMETOM J0roBopa. CTOPOHBI MEXIYHAPOIHOM TOPIrOBIH
paccMaTpuBalOT HMMEHHO MeXAyHapoIHYI0 TOpPropyr mnamary u HMHCTUTYT
YHULIPY A, dopMmynupyromiye npaBuia MeKXIyHapOIHON TOPTOBIN U apOUTpaku, a
HE IOCYJAapCTBEHHBIE MHCTUTYTHI, KaK «MHIUBUIYaJIbHBIX CO3AATEIEH IpaBa», CO3-
JAIOIMX HEOOXOAUMBIM MEXaHU3M KaK OCHOBY aBTOHOMHOM OT TOCYyAapcTBa HOBOM
MIPABOBOM CHCTEMBI B 00JIACTH MEKyHApPOTHOM TOPTOBIIH.

TEOHep Tarke OTBEpraeT W JAPYrod apryMeHT O O€3’KU3HEHHOCTH NOKTpPHHBI Lex
mercatoria, CBSI3aHHBII C HEOTIPEACTICHHOCTHIO TIPUHITAITOB U 1paBmil Lex mercatoria. [To
€ro MHEHHIO, Ba)KHA HE CTOJIBKO YETKOCTh M ONPENIENICHHOCTh (DOPMYIUPOBOK, CKOJIBKO
caMa CaMOperyJisiys TMPoIecca CO3aHus MpaBa B CHITy THOKOCTH COBpeMeHHOro Lex
mercatoria, O3BOJISIOLIETO B PEKUME «on-line» pearupoBaTh Ha MOCTOSHHbBIE U3MEHE-
HUsL, IIPOUCXOIAILUE B CTPYKTYPE MEKIYHAPOHBIX KOMMEPYECKUX ONEPALUH.

Kpome Toro, Ha Hamr B3risil, HEOOXOAUMO TaKkXKe OTMETHTh, YTO MHEHHE O He-
OIPEAEIEHHOCTU NPUHIUIIOB IIPABOBOT0 PETYJIMPOBAHMS MEXYHAPOIHON TOPrOBIU
IIpaBa HECOCTOATENBHO €Ille U MOTOMY, uTo enie B 90-e¢ rr. XX B. NOSBWIOCH HE-
CKOJIBKO TPABOBBIX JTIOKYMEHTOB, YETKO (hOPMYIHPYIOIIUX HOPMBI-IPUHIIUITEI MEXK-
JlyHapOJIHOM TOPTOBJIM, IPU3HAHHBIE CTOPOHAMM MEXIyHapOJHON TOProBIIM B Kade-
CTBE HOPM IpaBa, ACHCTBYIOIIUX B ’TOM CETMEHTE MUPOBOM 3KOHOMUKU. [IpruBeneH-
HO€ U MO3BOJISIET UX MCIOJIb30BaTh B KAUECTBE MEKIYHAPOHBIX MPABOBBIX aKTOB ap-
OuTpaxkaMu Uil pa3peleHHsi KOHKPETHBIX CIIOPOB:

— [Ipunimne! MexxayHapoaHbIX KoMMepueckux forosopoB YHUJIPY A, 1994 r. [4];

— IIpuHIMIIBI €BPOIIENCKOrO JOrOBOPHOTO Ipasa, B pegakuuu 2003 r. [5];

— CBox npuHIMIOB, IpaBui U cranaapToB Lex mercatoria CEHTPAJIL, B penax-
iy 2003 .
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[Mpuanumer YHUJIPY A Obuté MOATOTOBIICHBI MEKITPABUTEILCTBEHHOW OpPTraHU-
3aMed —  MexayHapoAHBIM ~HMHCTUTYTOM  YHU(HUKAIMU YacTHOrO IpaBa
(YHUPYA) — u omy6OsukoBanbl B 1994 r. JIokyMeHT He SBISIETCS MEXIyHApO.I-
HBIM COTJIAIIEHUEM, HO B CHJIy aBTOPUTETHOCTH OpPraHMU3ALMM, €r0 CO3aBLICH, J0C-
TATOYHO YaCTO MPUMEHSETCS MPU COCTaBICHUN MEXKIYHAPOIHBIX KOHTPAKTOB U pa3-
pEIICHNN MEXIYHAPOIHBIX KOMMEPUYECKUX COpOB. [IpuHIIMTIBI €BpONIEHCKOro A0T0-
BOPHOTO TpaBa paspabaTsiBanuch B pamkax EBpomelickoro Coro3a ans menei eBpo-
neiickoil npaBoBoil nHTerpanuu. [Ipakruueckn HeusBecTHsI B Poccun CBon npuH-
UnoB, npaBui U crangaptoB Lex mercatoria CEHTPAJI 6b11 pa3zpabotan B pamkax
npoekra LlenTpa TpancHanmonansHOro nipaBa (Centre for Transnational Law).

Me:xyHapo/IHbIE HOPMBI-IPUHIIMIIBI, PErJaMEHTUPOBAHHBIE B IPHUBEIEHHBIX
JIOKYMEHTaX, YHUBEPCAJIbHBI, BCICACTBUE YEro Ha UX NMPUMEHEHHE HE BIUSIOT OCO-
OCHHOCTH HAIMOHAJILHOTO TMpaBa yYaCTHUKOB JIOTOBOPHBIX OTHOIIEHUH, IMOATOMY
UMEHHO OHHM W HCIOJB3YIOTCS MEXKIYHApOAHBIMH apOUTpaMH MpPHU Pa3peIIeHUH
BHEITHETOPrOBBIX CIIOPOB.

Pa3paboTka BBHINIETIPUBEACHHBIX JOKYMEHTOB MEKIYHAapOJHO-IIPABOBOTO Xa-
pakTepa | JIETJI0 B OCHOBY IPOTpecCUpYIOIel KOAN(UKAIIMN TPAHCHAIIMOHATILHOTO
npaBa B 00JIACTH MTPABOBOTO PETYIMPOBAHUS MEKAyHapo1HOU Toprosiu. [1o Hamemy
MHEHHI0, o0palaeT Ha ce0s BHUMaHME CIIEIYIOIIE aCeKThl IPOrpeccupyromen Ko-
TuUKaIIN:

— M3MEHEHHME TPAJUIMOHHOIO IMpoLecca HOPMOTBOPYECTBA, @ MMEHHO IPAaBO
co3naercs He uepe3 (HopMalbHBINA MPOIECC KOTUPHUKAIIMHN, & TyTeM YaCTHBIX WHHIINAA-
TUB HayYHBIX pAOOTHHUKOB M MPAKTUKYIOMINX IOPUCTOB;

— 3TOT IIPABOTBOPUYECKUI MPOLIECC BCE BPEMs pa3BUBACTCS, IPOUCXOAUT MOCTO-
SITHHas IOpa0OTKa HOPM-IIPUHIIUIIOB BCJIEICTBUE HEOOXOIMMOCTH MOCTOSIHHOTO pea-
TUPOBAHUS HA U3MEHEHUS, MPOUCXOAIINE B CTPYKTYpE MEKIYHAPOIHBIX KOMMEpUe-
CKUX OIEepalyii, W, KaK CIEJCTBHE, CO3JaHMs Bce Oosee M Oojee parroHAIBHBIX
HOpPM, OTBEYAIOIIUX COBPEMEHHBIM, MOCTOSIHHO M3MEHSIOUIMMCS YCIOBUSM MEXKIY-
HapOJIHOI'0 TOBapooOOpOTa;

— aBTOHOMHOCTbB, 000COOJIEHHOCTh PETJIaMEHTAINN MEXTyHAPOJHBIX TOPTOBBIX
C/IEJTIOK OT KaKUX-THOO HAIIMOHAIBHBIX CUCTEM IPABOBOTO PEryJIUPOBAHHUSL.

Kommiekc HOpM, cocraBistonnx Lex mercatoria 1 oOecrednBaronfX peryiu-
POBaHME MEXITYHAPOJHBIX TOPTOBBIX ONEpAlNii, JOCTATOYHO OOIIMPEH M BKIIOYACT,
[0 HAIlIeMy MHEHHIO, B ce0si: 00IIMe MPUHIIHIIBI paBa, HOPMBI-IPUHIIHUITEI TOKYMEH-
TOB MEXAYHApOIHBIX OpraHU3alli, IHUPOKO TPAKTyeMble 0ObIYal U OOBIKHOBEHUS
MEXXYHApOJHOW TOPTOBIHM, apOUTpPaKHBIE PEIICHUS, MEXIyHApPOJHbIE KOHBEHIIUH,
MOJIETbHBIE 3aKOHBI MEXTYHApOAHO-IIPABOBOrO XapaKkTepa H Ip.

Nmenno B Lex mercatoria moiy4uiiu OTpakeHUE CYLIECTBYIOIIME TEHACHUUU
pa3BUTHS TpaBa JJIsl PETYIUPOBAHUS MEKIYHAPOIHBIX SKOHOMHUYECKUX (IIPEeUMYyIIIe-
CTBEHHO TOPrOBBIX) OTHOLIEHUI MPH MOCTOSHHO PAaCTyIIeH TUHAMHKE MUPOXO3SIMCT-
BEHHBIX CBSI3€H U ONpPEJEICHHBIM OTCTaBaHUEM Pa3BUTHUS HALlMOHAJIBHOTO 3aKOHO/1a-
TEJIbCTBA, 00ECIIEUYNBAIOILET0 UX PETyINPOBaHUE.
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B ycnoBusix rmoGanuzanuu, co3IaHus €IMHOTO SKOHOMUYECKOTO MPOCTPAHCTBA
uMeHHO Lex mercatoria kKak KOIU(UIIMPOBAHHOE TPAHCHAIIMOHAIBHOE MpPaBo obec-
[EYNBACT HEOOXOIMMOE peryJiMpoBaHHE MEXAYHApOJIHBIX TOPrOBBIX OIEpaLui,
CHUMas ONPEEIIEHHOE MPOTUBOPEYNE MEKAYHAPOJHOIO XapaKTepa TaKUX OINepanuil
U UX perjiaMeHTaluy HallMOHAIbHBIM MPAaBOM, U MO3BOJISIET UCKIIOYUTh TPaH3aKIIM-
OHHBIE U3JIEPXKKH, CBSI3aHHbIE C IPUMEHEHUEM HAIlMOHAJIBHOIO IIPaBa K TPAHCHAIIUO-
HAJIbHBIM TOPTOBBIM OTHOIICHHSM, YTO MOXET MOMENIATh PAa3BUTHUIO INI0OATBHOTO
PBIHKA.

HmenHo mporecchl r1o0annu3aluy MPUBEIN K CYIIECTBEHHBIM W3MEHEHUSIM B
o0acT mpaBa B 00JaCTH MEXTyHAPOJHON TOPTOBJIH, KOTOPBIE HAMPSIMYIO CBSI3aHbI
U C TpaHCHallMOHAJIM3alMeld KOMMEPUYECKOIo IpaBa, KOTOpas 3aKIKYaeTrcs B Clie-
JYFOILIEM:

— yTBEpXKJIeHHE B IPABOBOM PEryJIMPOBAHUM MEXIYHAapOJHOM TOProBIIU JIOK-
TPUHBI AaBTOHOMHUU BOJIM CTOPOH, BKJIFOYasl IOHUMAaHKUE TOT0, YTO BO MHOTHX CIIy4asiX
XapaKTePUCTHKU HAIIMOHAJIBHOTO MpaBa HE MO3BOJIAIOT MPUMEHHUTh €T0 K MEKIyHa-
POJIHOM TOPIOBIIE;

— YCWJICGHHE POJIM HENPABUTEIBCTBEHHBIX OpraHu3anuii (co3nanue [IpuHummos
YHUIAPYA, IEALL, [Tpunnunos CEHTPAJIT);

— ycnex BeHCKolM KOHBEHLIMH O JOTOBOpPax MEKIAYHAapOJHOW KYIUIM-IIPOIAKU
ToBapoB 1980 r. m APYrHX MHCTPYMEHTOB MEXIYHAPOIHOTO YHU(DHUIIMPOBAHHOTO
npagsa [2];

— CHIDKEHUE 3HAUYEHHUSI MEXTyHapOJIHOTO YaCTHOTO MPaBa;

— TIOCTETIEHHOE COMMKEHNEe KOHTHHEHTAIBHOTO U 00IIeTro paBa B 001acTH mpa-
BOBOI'O PETrYJIMPOBAHUS MEKIYHAPOJHOU TOPrOBIIN;

— paclIupeHre UCTIOIb30BaHUsI MEXaHU3Ma MEXIyHApOIHOTO apOUTpaXka U ajb-
TEPHATUBHOI'O pa3pelleHus: CIIOPOB MEKAyHApOIHON TOProBIIE;

— OTKa3 OT TPAJIULUUOHHBIX KOJJIM3MOHHBIX MPUHLIUIIOB KaK OCHOBHOI'O MHCTpPY-
MEHTapusi MEXIYyHapOJHOT0 YacTHOTO IpaBa M 3aMeHa MX TpPaHCHAIIMOHAJIbHBIMU
CpeICTBaMHU IIPABOBOIO PEryJUpPOBaHMs BHEUIHETOPIOBBIX CBSI3€H U pa3pelieHus
BO3HHKAIOIIUX B 3TOI 00J1aCTH 3KOHOMHUYECKHUX CIIOPOB.

CoBpeMEHHOE MPABOBOE PETYINPOBAHNE MEXKTYHAPOIHOM TOProBIM MPEOI0IIe-
JI0 IPaBOBOM MOPSAOK MHOKECTBA HAI[MOHAJIBHBIX IPABOBBIX CUCTEM, 3aMEIJISBILIEIO
pasButre Lex mercatoria. [Iporecchl rimo0anu3anuy oka3any MOJI0KUTEIbHOE BIIHA-
HHE Ha (pOpMUPOBAHHE COBPEMEHHOTO MPABOBOIO PETYJIHPOBAHUS MEXTYyHAPOIHOM
TOPIOBJIU, BCJIEACTBHE YEro OHO 00pesno: 1) yHuBepcallbHbIN XapakTep; 2) THOKOCTh U
BO3MOXKHOCTh IMHAMUYHOTO POCTa; 3) He(hopMaTM30BaHHOCT U OBICTPOTY pPa3BUTHS;
4) oropy Ha TOPrOBBI 00bIYAI U IPAKTHUKY.

B coBpeMeHHBIX YCIIOBUSAX MPABOBOIO PEryJIHMpPOBaHUS MEXIYHAPOAHOM TOp-
ropiu uMeHHO [Ipunmunser YHUJ/IPYA, IlpuHuunel eBponencKkoro JI0roBOPHOTO
npasa u [Ipunnunsl CEHTPAJI perynupytoT CTpyKTypy KOMMEPUECKOI0 KOHTpaKTa
U €r0 UCIHOJHEHHE, KOTOPbIE YETKO U C(OPMYIIMPOBAHBI B BHIILICIIPUBEICHHBIX MEXK-
JYHapO/IHO-IIPABOBBIX TOKYMEHTAX.
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